RULE 14--BRIEF!
1. For m a nd co n tent s of ap pellant's br ief. T he openin g b rief of th e appellant (or
the p etition for appeal w hen a dopted a s the open ing br ief ) sh all c o ntain:
(a ) A su bjc.:t index and table of citations with cases alpha betically a rranged.
Citations o f V irginia case s must refer to the Virg inia R ep o r ts a nd, in addition, may
r efe r to other rep o rt s con ta ining s uc h cases.
( b) A br id :-ta t,·m e ut of t he m a terial procccJin gs in the lo we r c ou r t, the error~
a ssig n e d, and the q u estio n s involve d in the appt·al.
( c ) A clc-a r a nd co n cise s ta tem l'nt nf th e iac: t~, wi th rc·fe r ences to the pag e s of
the record w here tl11.:rc is any possibility tha t the o ther si<le m ay ques tion the s tate•
m ent. \\'her e the facts a re contro ver te d it s ho uld be so s ta te d.
(d) Arg u1m:11t in sup p or t of the posit ion of a ppt•lla nt.
T he brid sha ll be , igned by a, least u11c a ttorn ey prai: ticing in t hi~ court, g ivinge
h is address.
The appcl l:tnt m ar a dur,t t he po.:tition fo r ap1wal a~ his open in g br ief by so 5tat i11 gi11 the pe t it ion, or by g iving to oppo~in g couns el writ ll:n n ot ice o f s uc h in tcnt i0n
w it h in ti, e day;; o i the r eceipt l,y a p pellan t o i t he print e d n·cord. a n<l by fi lin g ;;
copy of sui:h n otice wit h the clf' rk of the court. No a lkg-l·<l e r ro r n o t spe c ified in 1h c
OJ>c ning brief or petition for appeal s ha ll be a dm itted as a ground for ::i rg umc n l by
app clla11 t o n the hea ring o f t he c a u se.
2 . Form and con tents of appellee's brief. Th e b rief for the appellee shall c:011tain :
(a) A s ubjec t index a nd table o f .:itatio ns with c a ses a l p ha betic ally a r ranged.
Citatio n s oi Vi rgin ia cases must reefer to the Virgin ia R e port s and, in addition , may
n :fcr to o th e r report s co n taining s uch rn., es.
( b J :\ s tatem e nt of the case and o f th e po inl s invo lved, ii t he a p pt·ll cc di,;:ig n •c s
w ith t he statc mrnt o f appe lla nt.
(c ) A s ta t,·111 c11t o f the fac ts whic:h are n ecessa r y to c o rrect o r a mplify th e s tatrm cn t in appellan t's brief in so fa r as it i;: dct·11wd erro neous or inadequa te, with approp r ia te re ference t o the pages of the rcrnrrl.
( d) Arg um e nt in s u p port of the p os itio11 of a ppcllee.
. T h e b rief s ha ll he signe d by at lea~t unc ::i tt urn cy prac ticin g in this court, gidnrr
In s address.
3. Reply brief. The r l'ply l,r il'f I ii a ny) oi t he appe lla n t s ha ll con tai n a ll the a11 thoritics r e lier! 0 11 h y him . not referred to in h is peti tion o r o p ening br id. f n oth,·r
r e~Jlel· t, it ,ha ll co11form to t he reqn ir t'mc u ts fo r a ppdlc1:'s brief.
4. Time of filing. (a) Cir-ii ft1.,·.-.,. T he n1w 11 ing hrid ,,i lhl· appella11t (ii ther e 1,.,
one in a ,tdition to the p e tit ion fo r app<:al) s hall he lik e! in the clerk's o llic e w it hiu
fi fteen d a ys afte r the rece ipt by coun sel ior appellant of th e printed r ecord , bu t in 1rn
even t k ss than thirty cla y s before the fir s t cl ay o f th t'. sr.,sion a t which the ca se
is to be he ar,!. T h e br ief of the a p pclkc s hall he filed in th e clerk's office n o t la !t'r
tha n fifteen da ys, and the reply b r i<'f 0 f lh t· a pp1·llan t not la ter t ha n one day hcfore
the firs t rlav oi the s e ssion at which tht' ca~c is to he heard.
·'
(b) Cr{milllll Casrs. In cr imin a l c a s es hrids mn st he fil, ·rl within the time s pe cifi e d
in civi l cases; provide d, h o wev er, that in those c a se s in whic: h the r ecord s ha \·e tlllt
been prin ted an d delivt"recl to counsel at leas t twrnty- fi ve days be fore th e beginn ing
of t he n ext sessio n o f the cou rt, 5llch ca,;r.s s h~,ll hr plar.t•<I a t t he foo t o f the doc ke t
fo r that sessio n o f the court, and th e Commo nwealth', h rid s hall he fil l'd at lea s t te n
davs prio r to the c:alling o f t he c ase, a n,l the r e pl y brief fo r the p laint iff in error nut
la ter than the da y bc·fore the case is callc cl.
( c ) S ti/rn /atio,i of ro1111scl us to fili11 [1. Coun sel for o pp0sing par1 ie~ m ay file with
the cle rk a written s tipulat ion chan gin g t he t i111t:' for fi ling briefs in a n v cast- ; pro vided. ho wever. tha t a ll hriefs m u ~t lu: fil c cl no t late r th:in the ,Jay be for e ~uc h ca,e
is to be h eard.
5. Number of copies t o be filed a n d deliver ed to opp osing counsel. Twenl y c:opic·,
of eac h br ief sha ll h e filed w ith t he cle rk of the c:nurt. :1ncl :i t 1.-ast two cop ies m::iile d
or delivered to o p posing couns el on or befor e tlw clay o n which th e hrief i!' fil ,·d.
6. Size and Type. B ricis s hal l be nill<' iw: h,·, in l<:11g 1h :md ,;ix i11 chc·, in wid th.'"
a s to con form in dime n sions to the prin t<'U record. :111d sha ll lo.: prin ter! in type not k s,:
in size, as to he ight and width . than the t ype in whir h the r ecord is pri11tecl. T h,·
r ecord numbe r o f the ca ~e and na m es of ,·01111:,,•I l>h.i ll he pr inted o n the fro nt cm·e r of
all b t ie fs.
.
7. N o n-com p liance, effect of. Th,· ck r k nt th is c:ourf i~ di,·e ctcd n n t to rcn·iV<: or
file a brie f whic h fa il" to c"mp ly wid1 thl· 1·1·q11i n ·111 ,·111 , n f l his rule. If neither s ide
ha s filed a prope r br ief the r a u ,e w ill n0t lw h.-:ir'.I. I f o nl' 0i the parties fail ~ to fil e
a proper b rief hl· cannot b e h,,ard, _h ut tht' c:1~t· will lw !ward ,•.r part,• 11111,11 the a rg11m<'ll'i of the pa 1t,· by whom the hnd ha, h~t'n fi lc-,1.
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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 3326
FOY VANN, Plaintiff in Error,

versu.s
.ARTHUR GARDNER HARDEN, Defendant in Error,

and
FOY VANN, Plaintiff in Error,

verS1.is
ERNEST R. HARDEN, JR., Defendant in Error.

PETITION FOR WRIT OF ERROR AND
SUPERSEDEAS

'.f o the Honorable Justices of the Supreme Court of Appeals

of Virginia:

Petitioner, Foy Vann, respectfully represents that he is
ag·grieved by two judgments rendered against him on the 10th
day of July, 1947, by the· Court of Law and -Chancery of the
City of Norfolk in actions by notice of motion, one brought
against him by Arthur Gardner Harden, infant by next
friend, for personal injury and loss of a leg, alleged to have
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been caused by Foy Vann, a practising physician, by negligence, and one by Ernest R. Harden, Jr., father of Arthur,
for alleged expenses and loss because of the injury to said
Arthur; both cases tried togetl1er pursu~mt to the statute
(Michie, 1942), Code §6331a. There was a verdict in favor
of said Arthur for $20,000, and in favor of his father for
$5,000; the court overruled motions to set aside the verdict,
and entered judgments thereon. A transcript of the record
in these cases is herewith filed, with exhibits, to which ref erence is made. The cases were tried together by jury on November 19, 20, 21 and 22, 1946, the verdicts rendered on
2• November 22, 1946, and the judgments :eentered ,July 10,
1947 (R., p. 20).
'rHE ERR.ORS ASSIGNED ARE that the trial court
erred as follows, to-wit:
1. In not striking· out the evidence offered by plaintiffs.
2. In granting any instructions for plaintiffs.
3. In refusing to set aside the verdicts as contrary to the
law and the evidence without evidence to support them, and
plainly wrong, and in not entering final judgment for def endnt.
4. In g-ranting instructions offered by plaintiffs, this assignment being as to each of these instructions.
5. In not granting instructions Nos. 5, 13, 14, 17, 19, 20-A
and X, offered by defendant, this assignment being as to each
of these instructions.

3•.

*THE FACTS, stripped of useless details, are·.

Dr. Vann specializes in bone cases and has been practicing
in Norfolk and vicinity for many years.
Mr. Harden, father of the boy, testified:
That on Thursday, October 19, 1944,..Arthur Gardner Harden, living at Virginia Beach, then 17 years old, got llis leg
broken in a football game, and that day he was admitted to
the Norfolk General Hospital. Dr. Vann was caUed, set t4e
leg and put it in a plaster cast (R., p. 32). ·
Mr. Harden said he saw Dr. Vann next day in the boy's
room, the boy complained of pain, but Dr. Vann said he was
getting on all right; the boy's toes looked swollen and discolored (R., pp. 33, 34). Mr. Harden said he saw·Dr. Vann
next on Saturday, October 21, 1944, at the hospit~l; the boy
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was complaining, and :M:r. Harden asked Dr. Vann had he
made sure the cast was all right, and Dr. Vann answered that
he knew the cast was put on right. .And Dr. Vann felt the
boy's toes and picked up the cast and dropped it, and stated
it was all right (R., p. 35). On Sunday, October 22, 1944, the
boy was complaining more, had a little fever (R., p. 36), and
Mr. Harden c!ll.led Dr. Vann, but no one answered the phone,,
and .the physicians' exchange said they thought he was out
of town (R., p. 37). Dr. Vann left Norfolk, not giving the
Hardens notice. thereof or any directions as to what doctor
to call if one were needed (R., p. 37).
.
On Monday, October 23, 1944, Mr. Harden called Dr. Simpson, a competent bone specialist, who came to see the boy
that same Monday, or the next day; the Hardens told him
what the boy had gone through, the doctor examined the
chart carefully, and cut little slits in the cast, called ''bivalvjng" on both sides, around the ankle, and took *off the
4* bandage under it. The boy's foot was swollen, and dark,
and he had great pain (R., pp. 39, 40). From then till
October 30, 1944, the boy still complained of his leg.' Dr.
Simpson saw the boy every day until October 30, 1944 (R.,
p. 58). (No complaint is made of Dr. Simpson nor of his
skill or treatment, nor is there any evidence that Dr. Simpson's treatment was not just as good as any Dr. Vann could
have given).
.
Mr. Harden further testified that he next saw Dr. Vann in
the boy's room at the hospital October 30, 1944, after Dr.
Vann had returned from his short vacation, just after Dr.
Simpson left the boy's room (R., p. 42). The boy told Dr.
Vann what pain there had been, and Mr. Harden asked Dr.
Vann to examine the foot. Dr. Vann said the leg was all
right, there was .nothing wrong with the leg, but Mr. Harden
might call a doctor if he wished to check the boy's general
condition (R., pp. 42, 43).
On October 31st, 1944, Mr. Harden took the boy home to
Virginia Beach, and put him to bed at Virginia Beach.
On November 7, 1944, Mr. Harden said he called Dr. Vann
and asked him to come to see the boy at Virginia Beach, that
the boy was suffering too much, but Dr. Vann said there was
nothing wrong with the leg, to call a general practitioner,
preferably Dr. Corpening, who lives at Virginia Beach, and
is a friend of the Hardens. Mr. Harden says Dr. Vann refused to come to the Beach (R., pp. 44, 45, 46). Dr. Vann
was never called again, and never attended the boy after
October 30, 1944; and Dr. Simpson took charge of the case,
saying Mr. Harden said Dr. Vann was fired (which :Mr. Har-
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den denied); but regardless of what Mr. Harden may have
said, Dr. Simpson, a thoroughly competent bone specialist,.
took charg·e of the case, with the full consent of Mr. Harden
and the boy. Dr. Corpening had also been called by thc5e •Hardens, as sug·gested by Dr. V~nn (R., p. 46).
Dr. Simpson and Dr. Corpening bivalved the cast on
November 7, 1944, split the cast down (R., p. 48).
From November 7, 1944, to November 27, 1944, the boy complained of pain, but Dr. Vann was never called (and supposed he was out of the case, as he certainly was, and Drs.
Simpson and Corpening had complete charge thereof).
On November 27, 1944, the' boy's parents took him to Dr.
Sirnpso1i's office to have the cast removed (R., p. 50).
At Dr. Simpson's office on November 27, 1944, the whole
cast and bandages were removed by Drs. Simpson and Corpening, and tlw leg was found badly swollen and darkened,
and liquid rurmiug· out (R., p. 50). The swelling was all below the knee (R., p. 15).
That day, November 27, 1944, they took the boy back to
the Norfolk General Hospital by direction of Dr. Simpson
(R., p. 52) for a. physiotherapy treatment. From that day to
Christmas, 1944, the boy walked on crutches and lived at borne
at Virginia Beach, about 20 miles from Norfolk General Hospital, and at least every other day was taken from his home
to the hospital for physiotherapy treatment, travelling by
railbus to and from Norfolk, and in Norfolk by ta,xi or private automobile (R., p. 52). (All this was done under the
auspices of Drs. Simpson and Corpening, who were in charge,
and were put in charge by the Hardens.)
On December 25, 1944, the boy lmd high fever and was taken
to said hospital December 29th, and Dr. Simpson and Dr.
C. C. Smith, the surg·eon, operated on the. boy, and he remained in the hospital until in February, 1945 (R., pp. 53,
54); and after he went home from the l1ospital in February,
1945, he was still on crutches, but did not have so much pain
(R., p. 54).
6*
*In Aug·ust, 1945, the boy went back to the hospital and
stayed about two weeks (R., pp. 55, 56),, under Dr. Smith;
and thereafter went back to the hospital about October 23,
1945, was operated on by Dr. Smith, and left the hospital November 11, 1945 (H., p. 56), and stayed home till November
15, 1945, when, by Dr. Smith's advfoe, he was taken to see
the orthopedic surg·eon at the University of Virginia, Dr.
Robert V. Funston.
Dr. Funston examined the boy and decided he was fit to be
left at the University of Virginia to be a student there·; where
he was then accordingly left (R., p. 57).

-
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From November, 1945, until June, 1946, he remained at the
University, and on July 5, 1946, Dr. Funston amputated his
leg·, and amputated it further on July 12, 1946 (R., p. 57).
Dr. Funston, put in charge of the boy for about seven
m011ths, and who &mputated the leg, did not testify.
After Dr. Simpson saw the boy Monday or Tuesday, October 23d or 24th, 1944, he saw the boy every day till the boy
was taken home on October 31st, 1944 (R., p. 79).
Dr. Corpening, the Hardens' family doctor at Virginia
Beach, saw the boy at Virginia Beach, and at her suggestion
Dr. Simpson was again called by phone on November 7, 1944,
about five minutes after Mr. Harden says he called Dr. Vann,
who refused to come (R., p. 81).
Mrs. Harden, mother of the boy, testified for plaintiffs:
That the boy's temperature was 103 degrees on Sunday,
.
October 22, 1944 (R., p. 93).
Dr. Corpening came in at Virginia Beach the night the boy
got home the end of October, 1944 (R., p. 95). On Nor• vember 7th Drs. Simpson •and Corpening bivalved the
cast, removed the top part of it, and then put it back on
(R.; p. 97).
·
From November 7th to November 27th, 1944, no doctor was
called (R., p. 98).
The boy was taken to Dr. Simpson's office November 27,
1944; Dr. Simpson removed the cast completely, the foot was
distorted and swollen, with indentation around the ankle, and
the boy was taken to the hospital for physiotherapy treatment (R., pp. 98, 99).
While the boy was at home between the end of October and
the Christmas holidays, 1944, he was tutored by Lieutenants
Regal and Day, and also by Miss Hamlet, and he went to her
house in Norfolk, where she tutored him (R., p. 102), which
was every other day from about November 27th to Christmas
holidays, 1944 (R., pp. 104, 106).
Arthur Gardner Harden testified for plaintiffs :
His right leg was broken below the knee, both bones (R.,
p. 108). On October 20, 1944, he told Dr. Vann about the
ankle hurting very badly, and again next day. Dr. Vann picked
up the leg in the cast and pinched the toes. Dr. Vann did.not
see him from October 21st to 30th, 1944.
On Monday or Tuesday, October. 23d or 24th, 1944, Dr.
Simpson came. Drs. Simpson and Vann were in the boy's

--,
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room together October 30, 1944. The boy went home October
31, 1944. Dr. Simpson saw him next on November 7th or
8th, 1944, in the home at Virginia Beach, and then Drs. Corpening and Simpson cut the cast in two, and removed the top
half, and put it back and wrapped it (R., p. 119).
When the whole cast was taken off (Nov. 27, 1944) the foot
was black, and started draining around the foot and ankle
(R., p. 120). That day he went to the hospital· in his
g1: father's car, and the same day *borne to Virginia Beach,
and then went from Virginia Beach to the hospital at
least every other day for physiotherapy treatments (R., p.
123). On Christmas Day, 1944, he became very sick, and went
to bed ( R., p. 124) ; was taken to hospital December 29, 1944,
Dr. Smith operated, and the boy stayed .in the hospital till
February 11, 1945.
On Aug·ust 27, ln45, lie went back to the hospital for about
two weeks merely for observation (R., p. 134), and went back
for an. operation by :Pr. Smith about October 23, 1945 -(R., pp.
135, 136), and was there about three weeks. In November,
1945, the boy entered the University of Virginia as a student,
under observation of Dr. Funston, but not in any l10spital
(R., p. 188); and did not go to hospital until the following
summer, 1946, but meantime, the place on the ankle was still
open and no action in the ankle (R., p. 139). He entered University Hospital about June 17, 1946, to have Dr. Funston
try a skin graft (R., p. 140), which Dr. Funston did. His
foot was amputated in ,July, 1946, and a second amputation
higher up a week or two later (R., p. 141).
Dr. W. A. Simpson, a well educated physician, and who
had done specialist work in orthopedics, testified as a witness for plaintiffs:
He was called by Mr. Harden October 23, 1944, and saw
the boy next morning in Norfolk General Hospital. Mr. Harden said Dr. Vann had left the city and Dr. Simpson said
as a courtesy to Vann, he would see the boy (R., p. 156).
.
Dr. Simpson examined the hospital records and the patient
(R., p. 157), found that the circulation was good~ the toes
warm, and toe nail response g·ood ( R., p. 160) ; and the doctor, thinking- there might be some swelling in the foot, "bivalved th(l cast, which means to cut-it here and here, back to
the level of the ankle bone" (R., p. 160).
Dr. Siinpson saw the patient daily till Dr. Vann re9"" turned October *30, 1944, when he relinquished the case
to Dr. Vann (R., p. 164).

-,
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Dr. Simpson next saw the boy November 7, 1944, at Virginia Beach in response to a call from his father, who, Dr.
Simpson testified, stated that he, J\Ir. Harden, "had discharged Dr. Vann" (R., p. 165). (Mr. Harden denied that
he used those words in calling Dr. Simpson.) At any rate,
Dr. Simpson took charg·c, believing he was in charge and with
full consent of the Hardens.
On November 7, 1944, at the boy's home at Virginia Beach,
Dr. Simpson and Dr. Corpening· completed biva1ving the cast
and lifted the top shell so that his leg· m'ig-ht be inspected
(R., p. 166). Dr. Simpson said he found the ankle swollen
to some extent and two areas just above the ankle bone were
necrotic, about tI1e size of a quarter of an inch, one on each
side (R., p. 167), dead tissue of the skin (R., p. 168). Dr.
Simps6n continued to see the boy at intervals, and on November 27, 1944, at Dr. Simpson's office, the cast was taken
off so that the whole leg was ··exposed to view (R., p. 169);
and the doctor found the leg· and foot swollen and the two
spots already mentioned as necrotic, still present (R., p. 170),
dry necrosis ( R., p. 171). The necrosis seemed caused by
pressure by the cast (R., pp. 172, 173).
After November 27, 1944, Dr. Simpson saw the patient at
intervals until he was brought to the hospital on December
29, 1944 (R., p. 173).
On December 29, 1944, Dr. Simpson, at request of Mr. Harden, ca1led the surgeon, Dr. C. C. Smith, and Drs. Simpson
and Smith oper·ated on the patient that afternoon (R., p.
179) to relieve the accumulated pus in the leg. There had
not been any falling off of the flesh on the ankle or foot· (R.,.
p. 179).· Dr. Smith took over charg·e of the patient (R.,
180).
There is nothing unusual in a· patient suffering pain and
running a temperature following a fracture of this type (R.,
p. 188).
10•
*Dr. Simpson expressly testified (R., p. 188) that the
cast Dr. Vann put on ~'was well applied", and a proper
type of cast, and seemed properly padded (R., pp. 188, 189).
Even where skill is used in applying a cast, pressure areas
may occur, no matter what kind of cast is used (R., p. 192).
·when the cast was removed on November 7, 1944, there was
no infection (R., p. 194).
On November 27, 1944, Dr. Simpson said the leg· did not
break open and no pus or fluid came out (R., p. 195).
When the patient came back to the hospital in Norfolk on
December 29, 1944, the diagnosis was ce1lulitis or gas bacillus
infection; there was no discharge, but the leg was tremendously swo1len (R., p. 196).

p: ·
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Dr. Cora Z. Corpening testified as a witness for plaintiffs,.
she being· a· general practitioner at Virginia Beach, and the
Hardens' family doctor
She saw the boy after his first return from the hospital,.
but not called in professionally till November 7, 1944, when
:M:1?•. Harden called her to see the boy with Dr. Simpson; and
she saw the boy tlmt day with Dr. Simpson. Dr. Simpson that
day bivalved the cast from top to bottom, loosened it by bivalving, cutt~ng it in two parts (H., p. 211), so that it "would
just relieve .some pressure·, if there had been any" (R., p ..
212). She waS' called on Christmas or the <lay after Christmas, 1944, when he had hig·h temperature and was uncomfortable, and saw him daily for four or five. days till he went
to l10spital on December 29, 1944, to Dr. Smith.
She did not see him further professionally till the following Allgust, 1945 (R., p. 214). When she saw him around
Cl1ristmas, 1944, the leg was swollen, draining, the tis11 ~ sue did not look healthy, and there *were necrotic areas
about the ankle (R., p. 215). When she saw him in August, Ul45, the leg was still draining, and the boy did not
seem to have control of his ankle (R., p. 215).
r

Dr. Parsons, X-ray specialist, testified on behalf of plaintiff to the effect that the bones were well set (R., p. 241).
Dr. C. C. Smith, called as a witness for plaintiff, testified:
He specializes in surgery, and first saw young Harden at
~orfolk General Hospital on December 29, 1944, with Dr.
Simpson; the leg was much swollen, the skin discolored and
dry, and seemed to have fluid and air under the skin. Next
day he operated, cut incisions in leg from knee to ankle, and
evacuated a great deal of pus and necrotic tissue. The boy
was discharged from hospital February 11, 1945, with one
or two of the incisions still draining (R.,. p. 262). Thereafter
the boy went t.9 Dr. Smith's office at intervals until August
27, 1945, when he was readmitted to the hospital because the
wounds were not draining freely and he had developed a gland
in his groin. He was treated till September 9, 1945, and then
discharg·ed from hospital. On October 22, 1945, he was again
admitted to the hospital, and Dr. Smith operated next day,
an incision was made and two drainage tracts connected to
give freer drainage and uncover the infected areas, and he
was discharg·ed from the hospital November 11, 1945. On
November 12th or 13th, 1945, Dr. Smith telephoned Dr. Funston at the University of Virginia to ask whether the boy
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could not attend school there, and Dr. Funston approved by
letter, the boy to be treated by Dr. Funston while a student
at the Universj.ty. The boy went to the University and Dr.
Smith did not see him again till December 29, 1945, when Dr.
Smith changed the dressings and found the conditions
12* about the same *as in Novembei-, 1945 (R., p. 263). The
.
boy came to see Dr. Smith. next in February, 1946, who
changed the dressings and looked at the wounds, and thought
they were doing as well as could be expected (R., p. 264). Dr.
Smith saw the boy no more.
Dr. Smith did not give any opinion as to why the leg was
amputated (R., p. 265).
_
Dr. Smith testified that when he saw the boy first on December 29, 1944, there wa.~ no break in the skin"and no drainage places (R., p. 266). The boy had cellulitis from "staphlococcus aureus, which is one of the most common germs which
causes pus " CR., p. 267). Dr. Smith further testified clearly
that the incubation period of these germs is short, and that
when he saw the boy December 29, 1944, '' * • *. this infection, as I saw it, it had not been present very long; certainly
.
not more than three or four days" (R., p. 268).
Dr. Smith further said (R., p. 269} that no matter how well
a cast is applied, there may be pressure areas.
He further testified (R., p~ 270) :

. "Q. In your opinion, did that cast, which was put on the
19th, cause this c.ellulitis?
.
.
"A. I could not say that it did, NO." (Capitals added.)
Dr. Smith testified again (R., p. 282):
'' • • • I do not see 'how the cast could have caused the
cellulitis that developed in December."
Plaintiffs, having rested their case, defendant moved to
strike out the evidence, was overruled, arid excepted (R., p.
279).
..
.
.
Mrs. Seay; who had been Dr. Vann's secretary at the time,
testified that Mr. Harden phoned her at Dr. Yailil's of.:.
13• :flee October 23, 1944, *said Dr. Vann was out of town,
and did she know Dr. ~iinpsoil. She answered that she
did not know Dr. Simpson, but was sure it would be all right
for Mr. Harden to call him if he wanted him (R., pp. 284;
285).
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Dr. Vann testified:

He is 64 years old, well educated and a specialist in orthopedic surgery.
In the afternoon of October 19, 1944, on a phone call from
Mr. Harden, he attended the boy at Norfolk General Hospital.
He found the boy's leg broken about midway between the
knee and ankle. "There was rather considerable deformity
and rather considerable amount of hemorrhage and swelling
at the site of the injury. The skin was not broken" (R., p.
290).
The boy was given an anestl1etic, the fracture reduced.
Padding material was applied and a circular plaster of Paris
cast applied from above the knee down to the level of the
toes, the toes being out (R., p. 290).
Dr. Vann arranged for a room for the boy in the hospital
and ordered his leg elevated .on a pillow, an X-ray taken, and
morpl1ine for pain, if needed (R., p. 291).
On Friday, October 20, 1944, Dr. Vann saw the X-ray, saw
the boy, aucl the reduction of the fracture seemed satisfactory (R., p. 291).
Dr. Vann said that on October 20th he talked over phone
to Mr. Harden, who seemed concerned about the boy's temperature, and Dr. Vann stated to Mr. Harden that the temperature was not unusual in Dr. Vann 's experience following
fracture of a big bone. Dr. Vann again saw the boy the after ..
noon of Saturday, October 21st, after Dr. Vann had written
an order that the boy could be taken home when it
14• •suited the family (R., pp. 291, 292). The temperature
had clrapped to normal on that Saturday (R., p. 292).
On Saturday afternoon the boy told Dr. Vann he felt "fine",.
and his appearance seemed to confirm this to Dr. Vann (R.,
p. 293). Dr. Vann examined the cast, both top and bottom,
had the boy lift it up and around, and to test, the doctor
would raise it up and let it flop down on the bed (R., p. 293).
On Sunday, October 22d; 1944, about the middle of the day,
and not having received any call from the hospital nor the
Hardens, Dr. Vann left Norfolk for a week's vacation, going
only 117 miles from Norfolk, whence he could have come back
if called, and left word with his office where he was (R., p.
294).
There was nothing unusual in the condition of the boy following the fracture (R., p. 295). In fractures of the large
bones fever of 102, sometimes 103, .is not unusual, and it
varies iu individuals. In addition to the shock and trauma
larger bones spill blood out in the tissues, and that is picked
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up and produces serum reaction. The increase lymphocyte
count on ~he chart is not particularly high for this type of
case; the mcreased count and temperature are part of the
same thing- (R., pp. 295, 296).
The boy's temperature was "flat P, normal, on October 21st
(R., p. 296) when Dr. V.ann visited him.
Dr. Vmm testified that when he saw the boy Saturday afternoon, October 21st, there was notl1ing to indicate that the boy
was not fit to go home, and that the way be boy showed up
to the doctor personally present was g·ood and larg·ely to be
considered as to his condition (R., p. 298).
Dr. Vann left Norfolk about noon, Sunday, October 22,
1944, and returned Sunday, October 29, 1944, but did not go
to the hospital till next day, October 30th. He thought
15• the boy had already gone *home (R., p. 298), but ran
into Dr. Simpson in the hospital; Dr. Simpson stated
what had happened, and the two doctors looked over the chart,
discussed the case, and Dr. Simpson stated what he had done,
and how the boy responded (R., p. 299). The two doctors went
to the boy's room; he was not in, but soon came into the room
in a rolling chair. Dr. Vann examined and saw that the cast
had been split, starting f 1:om the midline up to about the level
of the ankle, and had been spread so the skin could be seen,
and bad been wrapped with strips of adhesive to keep it from
further weakening. The boy appeared to have gone through
a right rough siege, and bad lost flesh (R., p. 300).
The two doctors examined the l~g· together and their opinion
was "He is all right now" (R., p. 300). His fever was "flat",
normal. Before the boy left the hospital (on October 31st)
his temperature bad been normal thirty-two hours (R., p.
301). If there had· been any infection our impression was
that penicillin had cured that (R., p. 302).
Dr. Vann said he never refused to examine the cast at Mr.
Harden 's request, and never was communicated with by Mr.
Harden later, nor requested to come to Virginia Beach (R.,
pp. 303, 304).
To the best of Dr. Vann's professional opinion the boy's
"episode" of flare up temperature had subsided (R., p. 304).
When Dr. Vann examined the boy Saturday, October 21st,
and again on Monday, Octobei 30th, there was no loss of circulation (R., p. 304). Dr. Vann further testified, as an orthopedic specialist, that there is nothing unusual in pressure
areas following application of a cast, no matter bow much
care and skill are used (R., p. 305).
In his professional opinion the cast bad nothing to do with
the cellulitis, which Dr. Smith diagnosed and treated the end
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of De·cember, 1944 (R., p. 308). The cellulitis was an acute
thing, very virulent, apparently beginning December 25, 1944
(R., pp. 308, 309).
·
16•
~cellulitis will spring. up suddenly, sometimes in a
;l;imp that has no inj"qry ~ The germ may creep in down a
hair follicle, or an organism in the circrr1ation may cause it
(R., p. 309) ; in the blood stream ·usually you are never able
to discover in an individual the focus where it started (R., p.
310).
On cross examination Dr. Vann was aslrnd if l1e had not
been on a fox hunt on his vacation, and he said yes, and he
was cross examined as to whether he had not formerly been
on fox hunts; this apparently being a play to the jury for the
plaintiff (R.~- pp. 318, 319).
A pressu're sore, if caused by a tight cast, is a minor; thing
compared· with holding the fractured bone in place·; such a
sor~ wi1I g.et well as soon as the pressure is relieved (R., p.
328). A necrotic condition of the skin could not be caused by
pressure in less than about ten days, certainly not in three
days (R., pp. 337, 338).
After all the evidence was in, defendant move·d to strike
out the evidence for plaintiffs, the motion was overruled, and
-defendant excepted.

17*

*" ARGUMENT.

1, 2, 3. The argument as to assignments of error Nos. 1,.
2 and 3, as to not striking out the evidence of plaintiff, grant~
ing atiy instructions for plaintiffs, and refusing to set aside
the verdict as contrary to the evidence, not supported by the
evidence, and plainly wrong, may be made together, depending upon the s~me principles.
We submit that there was not sufficient evidence to support
any verdict for the plaintiffs; and tlmt the verdict was based
purely on sympathy for a boy who had lost his leg and been
in the hospital a great deal, and for his father who had incurred expense.
The evidence does not show any negligence on the part of
Dr. Vann-which caused any injury to the boy. From the time
Dr. Vann left on his vacation; October 22, 1944, the boy was
not only in hospital where interns and nurses were present,
but an expert orthopedic surge·on, Dr. Simpson, took charge
of him October 24th, bivalved the cast, attended the boy daily,
and rendered every serv~ce that Dr. Vann or anyone else
could hav~ rendered, so that Dr. Vann 's absence was totally
immaterial.

Foy Vann v. A. G. Harden and E. R. Harden, Jr.

13

After Dr. Vann came .back from his vacation and saw the
boy in company with Dr. Simpson on October 30th, there was
nothing· which Dr. Vann did or did not do in anywise negli-gent or injurious to the boy.
.Whether Dr. Vann was called on November 7th by Mr.
Harden and wo:ula not go to Virginia Beach, as stated by
Mr.. Harden, or ·whether Mr. Harden did not call Dr. Vann,
is of no importance because the plaintiffs admit that Mr.
Harden called Dr. Simpson, who responded and actually took·
· charge of the case, Dr. Simpson saying Mr. Harden
is• *stated that Dr. Vann was fired, Mr. Harden testifying
he did not use that languag·e, but whatever may have
occurred, it is definitely shown that Dr. Simpson took full
clmrg·e and that Dr. Vann was never thereafter called or com·
municated with at all.

19• *NO NEGLIGENCE OF DR. VANN CAUSED THE
CELLULITIS (GAS BACILLUS INFECTION).
Tlie cast was applied on October 19th, 1944, by Dr. Vann.
It was a _proper type of ca.st for that type of fracture, well
padded and well applied (R., pp. 1.88-189).. On October 22nd
Dr. Vann left the city. On October 24th Dr. Simpson took
charge, at which time '' the circulation was good, his toes were
warm, bis toe nails' response was good. He was complaining of pain in the foot and anesthesia of the toes, or dead
feeling in the toes''. Simpson bivalved the cast back to the
level of the ankle bone (R., p. 39) _. He saw the patient every
day until Vann's return on October 30th. Dr. .Vann returned
on October 30th and was advised what Simpson had clone.
He examined the charts and the boy's foot (R., pp. 118, 299,
300). At this time the patient's fever was flat and had been
flat for twenty-four hours (R., pp. 300, 191, 238). · The patient went home on October 31st.
On the 7th of November. Mr. Harden advised Vann that
the boy was suffering and requested him to see the boy. Vann,
however, replied that there was nothing wrong with the leg
and to call a general practitioner (R., p. 45).
Pursuant to a call, Dr. Simpson went to the Beach on November 7th and completely bivalved the cast. He lifted
20• the *top shell so that the leg could be inspected (R., p.
166). At this time he saw two areas just above the ankle
bone that were necrotic, about the size of a quarter of an inch.
They were on each side of the ankle (R., pp. 167, 193). The
pressure areas were superficial (R., p. 172). There was no
infection on the 7th of November (R., p. 194). Dr. Simpson
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assumed complete charge from November 7th (R., p. 199).
On November 27th there was no material change in the
necrotic area (R., p. 194) and no infection, unless it is assumed there was an infection which involved the deep structures of the leg. No actual infection (R., p. 194). The patient then went to the hospital periodically·f01· psysiotherapy
treatments under the instructions and care of Dr. Simpson
(R., p. 168).
The plaintiff testified: '' On Christmas day I became very
sick and my temperature went up _and I went to bed that
night and stayed in bed" (R., p. 124). Dr. Corpening treated
him. On ·December 29th the patient was carried to the hospital and Dr~ Simpson, at Mr. Harden 's request~ called in
Dr. C. C. Smith and they operated on the leg on December
30th, 1944, for a gas bacillus infection.
Dr. Smith testified that when he saw the patient on the
29th, prior to the operation, there was no break in the skin
and no drainage places (R., p. 267). The infection was not
localized and extended from just below the knee clca r to
the ankle. He made multiple incisions to drain this infection.
Dr. Smith testifi~d:

"Q. Now, Doctor, in treating fractures, is there anything
unusual, following a fracture of the leg, for the patient to
hav.e severe pain Y
*''A. No. I think it is rather usual for a patient to
21 * have considerable pain after a fracture.
"Q. Is there anything unusual for a patient to complain about it?
"A. Not at all.
''Q. Or to give morphine for that pain 1
"A. We give morphine for that, yes.
'' Q. In applying a cast, is there anything unusual-where
ordinary care and skill are used-to have pressure areas when
the cast is removed 7
'' A. W eU, I thin,k we very often ha·ve pres suer areas of
varying degrees of severity.
·
'' Q. That is true, no 1natter how careful the doctor is ·in
O!pplying it?
"A. Yes. I thin.k it can occur no 'matter how careful you.
are.
'' Q. ,Vhere does the disease called cellulitis come from f
"A. Well, it comes from the implantation of a bacteria
in the part that is affected. There are many ways it can
get there. Perhaps the most usual mode of entry is through
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the skin-a break in the skin-but it can, and does quite
often, become enlarged in the part affected, through the blood
stream.
'' Q. I believe you said it has a very rapid development.
"A. I said that depends on the type of organism.
'' Q. I am talking about this type?
"A. Well, not from this type, but from the severity of
the infection in this 1Jarticular case, I could not conceive
that it had been existing very long.
.
"Q. In your opinion, did that cast, which was put on on the
19th, cause this cellulitis f
'' A. I could not say that it did, no.'' (R., pp. 269-270.)
22*

* And again:

"Q. Dr. Smith, you have looked at the chart on the first
admission, and it is in evidencr that the cast was bivalved
eompletely on tl1e rth day of November. I would like to ask.
you if, in your opinion, that cast had anything to do with
the cellulitis which developed some time around December!
'' A. The time that had elapse.d between the bivalving of
the cast and the beginning of the cellulitis in Decemher was
a very long time, and I do not see how the cast could have
caused the cellulitis that developed in December.'' (R., p.
282.)

Dr. Vann, in regard to the causal connection between the
-eellulitis and the cast, testified as follows:
''Q. Doctor, you have heard the testimony here to the effect
that some time in December; around Christmas, I think the evidence is, a cellulitis infection developed in this boy's leg, wl1ich
Dr. Smith treated, and which ultimately resulted in the boy
losing· his leg. In your opinion, did the cast that was on
that boy's leg have any causal connection with that cellulitis
that developed some time in December of 1944?
'' A. Not in my opinion.
''Q. Will you tell the jury wbyf
'' A. This was an acute thing-an acute pyogenic organis:m.
That is to say, it was very virulent. Beginning the 25th until
the 30th, when it was opened, at that time it showed a great
deal of destruction of muscle tissue in five days' time. It
looked to me like if that cellulitis had been in duration for
sixty days, we will say, the limb would have dropped off .on
its own accord before then, due to that very virulent mfectiou. or the bov would have been dead.
"Q. How doesw this cellulitis generally get into any area
of the body, if you know?
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"A. Well, you see, cellulitis springs up suddenly and violently in a limb that has no trauma. If i»the original site
23*

of it is in an area that is covered with heavy hairs, the:
idea is that the infection creeps down a hair follicle. and
gets in. In the absence of that, the belief is 1 the best I can
understand, that a fellow has an organism circulating in his.
system that he picks up, and lodges for some reason or other
in this particular area of soft tissues.
e have a well known
parallel condition, which is not cellulitis of the soft tissues
and muscles .which this young man had, but a cellulitis of the '
bone. It seize~ upon the bone with no trauma-with no particular warning-and we know that g·ets there by the blood
stream, because you find the artery plugged where it goes.
into the bone~ You can identify it in some cases if you get it
early." (R., pp. 308-309.)

,v

There is no medical evidence that it would have been good
·practice to have bivalved the cast prior to .the time Dr. Simpson cut the cast on October 241 1944, or that it was necessary
to have bivahred to a greater extent than was done by Dr~
Simpson.
·
During the time that V a:nn was out of the city the patient
was attended by Dr. Simpson, and Dr. W. B. Newcomb, a diagnostician, was called il1r (fortainly nothing· Vann did, or
' failed to do, caused the ccllulitis which developed on December 25, 1944 (some two months after the cast was applied,.
and six weeks after the cast was completely bivalved on the
7th of November, 1944). The fact that the patient had pain
and fever following the fracture, and that necrotic areas appeared on November 7th, does not show, or even tend to s]1ow,.
that Dr. Vann was negligent. The doctors agree that follow;.
ing a fracture it is- not nnnsual for a patient to have pain
and high temperature .. Necrotic areas will often appear, no
matter how careful the doctor is (R., ·pp. 269·, 284, 192, 237).
:11 As we understand, the plaintiff's position is that the24* gas bacillus infection caused Dr. Funston to amputate
the leg. The plaintiff attempts to establish. his case
by the testimony of Dr. Corpening. She testified, in regard
to the condition on November 27th:

"Q. • • • state whether or not, in your opinion, the conditions then found were due to pressure by the cast Y
'' A. Well, I don' t see what else could cause it I don't think
it'was due to infection" (R., p. 228).
And again she stated, in response to a long hypothetical
question as to the relation between the cause of the condition
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found on November 27, 1944, and the condition on December
29,1944:

'' A. I think it was the same condition; just a continuation of
the same condition" (R., p. 230).
The condition on December 29th, according to the X-ray
pictures and all the other doctors, was a gas bacillus infection.
The statement of a witness who has never had occasion to
deal with fractures (R., p. 237)., who simply says, "I do11 't bee
what else could cause it", without giving any -profe·ssional
reasons or theory of how or why the gas bacillus which developed on December 29th could have been caused by _the pressure of the cast, when there was no infection ·on November 7th
or November 27th, is of no probative value.

Hardy-Burlingham, Mining Co. v. Baker, 10 F. (2d) 277,
6 footnote:
"Where doctor's testimony as to injury to mine employee
being caused by inhalation of poisonous *gases, was not
25* supported by pr.ofessional reasons for conclusions, nor
theory as to how or why results could follow, held that
his· testimony constituted at best only that scintilla of proof
not justifying submission to jury of question whether plaintiff's condition of health was caused by his inhalation of mine
gas.''
See also:
Whipple v. Fidelity amd Gas. Co., 134 Va. 195.
26*

11
The boy's leg was not amputated until July, 1946,
and Dr. Funston, who amputated the leg, after having
been in charge of the boy for many months, was not called as
a witness, although his testimony would seem to be essential
to any claim of the plaintiffs. The fact he was not called as a
witness speaks as a voice from the housetop against the plaintiffs. wl10 had the burden of proving both that Dr. N"ann was
negligent and that the loss of the leg was the proximate result
of Ruch negligence.
·
The last doctor who treated Harden, who testified in the
case. was Dr. 0. C. Smith, who saw him in February, 1945,
at which time the wounds were doing as well as could be expectccl.
From that time until the leg was amputated in July or
Aug-nst of 1946, the patient was under the exclusive care of Dr.
Fu11ston, head of the Orthopedic Department of the University

18

Supreme Court of Appeals of Virginia

of Virginia Hospital, and according to the evidence a very
competent doctor.
The plaintiff in this case did not see fit to call Dr. Funston
as a witness or take his deposition. Dr. Funston unquestionably possessed peculiar knowledge concerning the condition
of the leg during the approximate six months the patient was
under his observation. He also possessed the knowledge as
to why it was necessary to amputate the leg, and the condition of the leg, and what made it necessary to amputate. The
failure to call Dr. Funston by the plaintiff, upon whom the
burden of proof rested, raises the presumption that if he had
been called his evidence would be detrimental to the plaintiff's contentions. Dr. Funston ~s testimony should have been
offered by the plaintiffs.
27*
*The jmy acted merely on sympathetic guess work,
in' the face of clear evidence of Dr. Smith and Dr. Vann .
. There was no evidence of any value to hold Dr. Vann responsible.
That the burden was upon plaintiffs to prove their case, and
that a verdict cannot he supported by guess or random judgment, are rules of law too :firmly settled to justify citing much
authority. But we may mention a few cases:

Alexander v. Hill, 174 Va. 248.
Ewing v. Goode, 78 Feel. 442.

*An interesting case where a verdict against a surgeon was set aside on appeal is Wiley v. Wigg (Okla-.
homa, 1926), 254 Pac. 22.
In that case the plaintiff broke his, leg below the _knee in a
baseball game; it was set, bandaged, and plaintiff claimed that
it was so tightly bandaged and the bandages allowed to. stay
on so long· that the foot became gangrenous, and the leg
bad to be amputated.
The leg had to be amputated 1Jecause of gas bacillus infection.
The court gathered a number of authorities and said in
part in reversing the case :
28*

"The examination of the plaintiff made by these doctors
before the mnrmtation disclosed the presence in the le~ of an
infection which these doctors designated as gas bacillus infection. This infection was described as a sort of poisonous
gas in the tissue of the leg caused by a germ, which, they
stated, entered the leg from the outside. either through some
abrasion of the skin or by being carried in the blood stream
from tl10 digestive tract, where tp.is germ abounded and de-
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posited in devitalized tissue in the resdon of the fracture or

~
' '
.as contended by plaintiff, the infection
superimposed itself

upon the dead tissue in the leg· after it had died~
H No. expe~·t wa~ produce~ by the plaintiff by whom the pres-ence of tlus mfect1011 was disputed, and all of the experts who
examined the plaintiff's leg prior to the amp11tatio11 testified
to the presence of the infection. There was likewise 110 dispn1:e tllat this infection, described as gas bacillus~ could not
have l.,een directly produced by tight handaP-'ing of the leg or
by ptt~8~·ure from the exterior.
_., .__
"It is contended by the plaintiff, however, that the defendant was negligent in wrapping the plaintiff's leg too tightly,
resulting in a simple case of moist gangrene. To substantiate
this claim he produced one witness, Dr. Gray from Stillwater,
,vho testified that *the trouble from which the plaintiff
29* lost his leg was due to pressure fr.om the outside; that
the discoloration appearing in the injured leg could only
have been produced by pressure, from wihch it must be inferred that the bandage was too tight. No witness testified
that the splint in which plaintiff's leg was inclosed · was
wrapped too tightly, nor ,vas any direct evidence offered by
whieh the jury was enabled to determine this matter.
"To sav that because there is evidence that the discolora- .
tion in pli1intiff 's leg was due to pressure, that this preRsure
could only have been produced by a tight bandage, in tlle ab-se11cc of any direct testimony that the bandage itself was too
tight, would be to authorize the jury to base its :finding upon
mere conjecture or speculation.
"It is argued that the discoloration and the blisters found
on plaintiff's leg·, on 1Vednesday following the reduction of
fracture, indicated that the blood supply was being cut off
by too tig·ht wrapping of the bandage, but, from the record
here presented, it appears that tl1e blood supply could be cut
off from the injured member by a tearing of the blood vessels
in the muscular tissue in the region of the break, resulting
in practicall~r the same discoloration or resulting in the appearance of the same evidence of a lack of proper blood sup- .
ply. Therefore the jury, if it should be correct in its conjecture that the bandage was too tight, would still be required
to conjecture or guess that the lack of blood in plaintiff's leg
was caused by the tight bandage, rather than from an obstruction in the circulation due to a laceration or injury to the
blood vessels in the region of the fracture.
'' Obviously then, it is not a necessary conclusion that the
bandage was too tight, or that, if it were too tight, it necessarily produced the discoloration and blisters appearing
30• on plaintiff's leg on ~Wednesday following the reduction of the fracture.
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'' In pointing out the inherent difficulties of plaintiff's theory
of the case under the evidence presented, we do not take into
consideratipn defendant's theory that the amputation was the
result of an infection present in the wound itself when the
plaintiff placed himself in defendant's care immediately after
the accident. This theory of defendant was vigorously controverted by the plaintiff, and it is not our purpose to enter
into a comparison of the relative merits of the two theories
except to say that it does appear from the uncontroverted
eYidcnce in the record that an infection described by all of
the medical experts as gas bacillus infection was present in
plaintiff's leg at and prior to the time of the amputation.
'' All of the doctors who made anv actual examination of
plaintiff's leg testified that this infection was present in the
live tissues of the leg and was not confined to such tissue as
had already become gangrenous. The only evidence on the
part of plaintiff opposed to this testimony was that of Dr.
Gray of Stillwater, who, without having made an actual examination of plaintiff's leg·, gave his opinion that gas bacillus
did not work in live tissue but superimposed itself alone upon
necrosed tissue.
"He was in agreement with all of the experts testifying in
· the case tbat it could not have been directly produced by pressure, his theory be.ing that the pressure produced the gangrene and the gas bacillus superimposed itself upon the dead
or gangrenous tissue.
"We have then a situation in which gas bacillus infection is
present, not directly produced by any pressure from the ex,
terior. All of the experts who made any examination of the
plaintiff at all testified tl1at this infection was at work in the
live tissue of plaintiff's leg at the time of the amputation,
the only evidence opposed to this tl1at we can find is the opinion
of Dr. Gray of Stillwater, who made no examination of the
plaintiff, that gas bacillus could not work in live tissue. If
the plaintiff had substantiated his theory that the condition
in plaintiff's leg at the time of the amputation was due alone
to moist gangrene, superinduced hy too tight bandagfog of
the leg whereby the circulation had been cut off, the evidence
of Dr. Gray to the effect that gas bacillus works only in dea<l
tissue might be regarded as sufficient to sustain the verdict of
the jury, but, in the absence of any competent evidence to this
effect, the opinion of the expert will likewise be regarded as
mere conjecture and speculation.
"(1) The rule that negligence cannot be inferred, but must
be proven is too well estublislu:~cl to r~onire· the eitation of
many authorities. In Schaff v. Ferry, 105 Old. 259, 232 P.
407, this court said:
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"' * ,. · ~ As stated in Labatt's Master and Servant (2d
Ed.), vol. 4, §1604, plaintiff cannot recover where it is merely
a matter of conjecture, surmise, speculation, or suspicion
whether the death was or was not due to the alleged negligence of defendant.'
''See, also, Midla.nd Valley Ra#way Co. v. Kellogg, et al.,
106 Okl. 237, 233 P. 716. In Reese v. Clark, 146 Pa. 465, 23
A. 246, the Pennsylvania court said:

" 'It is not permissible to guess at the cause of an injury,
and assume that it was something for which the defendant
was responsible.''
*4. In addition to maintaining that no instructions
should have been granted for '"'the plaintiffs because
there was not enoug·h evidence to support any verdict
for the plaintiffs, we submit that there were additional errors
in granting for the plaintiffs certain instructions for the following· reasons, to-,vi t :
32*

Instruction No. 1 for the platntiffs (R:, p. 362) reads:
'' The Court instructs the jury that if they believe from a
preponderance of the evidence that the plaintiff's father employed the defendant to examine, diagnose and treat the
plaintiff, A. Garoner Harden, then it was the duty of the
defendant to possess and to bestow upon the case such reasonable and ordinary skill and diligence as physicians practicing in a similar locality and in the general line of practjce
ordinarily exercised in like cases., time and locality to be taken
into account, and that this duty on the part of the defendant
continued until his employment was definitely terminated by
. the atient oLb.is parents, cir:iiii11J Uu~ defii:risfi"nt fully co ple
duties which he jury believe from the evidence he
undertook to per orm.
This instruction would make Dr. Vann responsible until his
employment was definitely terminated by the patient or his
parents, notwithstanding· the fact that other doctors had been
employed by his parents, and Dr. Vann had not further been
called upon, certainly not after the 7th of N ovember1 1944,
and would make the jury believe that unless the parents or
the patient "definitely" terminated Dr. Vann's employment
that Dr. Vann would remain responsible, and the word,
definitely, as thus used, would be considered by the jury to
mean expressly. And so the jury might suppose that Dr.

n
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Vann should have continued to treat the boy until after the leg
was amputated, and was liable for any fault in treatment by
other doctors, even for unnecessary amputation.
33*

*Instruction No. 5, granted for the plaintifts., reads
(R., p. 366) :

'' The Court instructs the jury that in considering and
weighing· the testimony of experts in this case it is your duty
also to consider and weigh the same in connection with all
the other evidence in the case and all fac.ts and circumstances
established ~y the preponderance of the evidence.''
We submit that this instruction wa~ grossly erroneous. It
invited the jury to set up a standard of its own in the teeth
of expert testimony on expert questions, which questions had
to lJe judged alo"ne by the testimony of experts understanding
those questions. It conflicts with the instructions granted
for the defendant, Nos. 6 and 7, and tells the jury thnt other
evidence may over-weig·l1 expert testimony on expert sub.
·
jects.
Instructions 6 and 7, granted for the defendµnt, with which
Instruction 5, granted for the plaintiffs, conflicts, read as follows (R., pp. 371, 372):
'' The Court instructs the jury that in determining whether
or not the defendant was negligent, you must depend upon
the expert testimony of doctors qualified to testify as expe.rts. Therefore, unless there is expert evidence that the
defendant was neg·ligcnt, you shall find for tbe defendant.''
"The Court instructs the jury that in determining whether
or not Dr. Vann 's failure., if any, to exercise ordinary care
in treating· Harden proximately cauRed the infection and the
subsequent loss of the leg, you must depend upon the expert
testimony of doctors qualified to testify as experts as to the
causal connection. Therefore, unless you believe from the
expert evidence that something that Vann did, or failed to do,
proximately caused or contributed to the cellulitis and the
subsequent loss of the leg, you can allow no damages for the
cellulitis and the loss of the leg.''
34~

*5. "\Ve further submit that the conrt erred in refusing the following instructions asked by defendant Vann.

Instruction No. 5, refused (R., p. 370), reads:
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"The Court instru~ts the jury that even though you may
believe from the evidence that Dr. Vmm should not have left
town without advising Mr. Harden that he was leaving, nevertheless Hai;den is not entitled to recover on this ground unless you believe, by a preponderance of the evidence, that
his failure to notify l\ir. Harden that he was leaving the city
caused or contributed to bis injuries.''
Certainly the jury should have been given to understand
that unless Dr. Vami's leaving the city without notice caused
or contributed to the injuries, that there could be no recovery
on this ground of llis leaving the cit.y without notice, and this
instruction was particularly necessary when instruction No.
3, for the plaintiffs, had been granted (R .., p. 364), reading
as follows:
·'The Court instructs the jury that if they believe from the
evidence that on October 19, 1944, the defendant, Doctor
Vann, was employed as a physician to treat the plaintiff, A.
Gardner Harden, for a fractured leg; that after the 21st clay
of October, 1944, Doctor Vann absented himself from attendance upon the plaintiff without being discharged from
further attendance· on the case, without notice of his intention
to absent himself to said plaintiff or his parents, and without
making any provision for attendance by any other doctor
upon said plaintiff; that the absence of Dr. Vann continu~cl
until the 30th day of October, 1944; that after Dr. Vann left
the patient on the 21st day of October and -thereafter until
the return of Dr. Vann on the 80th day of October, the condition of the plaintiff required the attention of a physician;
and that in the exercise of reasonable, ordinary care and
diligence Dr. Vann knew or should have known that the attention of a physician would be required during his absence,
then such conduct of Dr. Vann is negligence and he is liable
in damag·es for any injury which the jury may believe from
the evidence was suffered by the plaintiff as the proximate
result thereof.''
35*

*The court erred in refusing Instruction No. 13 offered by defendant., reading as follows (R., p. 375) :

''The Court instructs the jury that even though you may
believe from the evidence tllat Dr. Vann did not visit or render any treatment to the plaintiff from October 22, 1944, to
October 29, 1944, and that after October 30, 1944, he rail~d
and/or refused to visit and treat him, your verdict must
nevertheless be for the defendant unless you also believe from
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a preponderance of the expert medical testimony that such
failure to visit and treat the plaintiff produced the injuries.
alleged.
'' And you are further instructed that in determining this
question, you may consider any evidence of the ability of,.
and the treatments rendered by, any other doctor or doctors
to the plaintiff during the period of ·October 22, 1944, to October 29, 1944, and thereafter.''
We submit that this instruction correctly gave a guide to
the jury, and certainly the fact that another competent doctor
attended the boy should have been considered.
The jury was left to regard the boy as if totally unattended.
36:J=
*Also ·in~"trnction 14., refused (R., p. 377), we submit
shonld have been gTanted, it correctly setting out the
duty of Dr. Vann under the law, and the rule as to judgment
of doctors in their practice. This instruction reads:
. "The Court instructs the jury that a doctor is under no
obligation to ~isit, treat or examine a patient upon every
demand therefor made by the patient or by someone in his
behalf. His only duty in this respect is to possess and use
proper skill, as defined in these instructions, and to exercise
his best judgment in determining whether, under the circumstances of the case, such visit1 treatment or examination
seem reasonablj" necessary. And no liability will attach for
his failure to so visit, treat, or examine the patient, where
such proper skill is possessed and used, and his best judgment exercised, even though it may afterwards develop that
i;mch failure constituted an error of judgment.''

37'~

$The court ·erred in refusing Instruction No. 17 asked
by defendant, it reading (R., p. 378) :

"The Court instructs the jury tlmt even though you may
believe from the evidence that Dr. Vann was negligent in
~eaviug town on Sunday., October 22, without advising Mr.
Harden that he was going to leave, and without leaving anyone in charge of his patients, nevertheless if you further believe that Dr. Simpson assumed charge of the case and exercised ordinary skill in treating Gardner Harden during
Vann 's absence, then you ean find no verdict based on the
fact Uiat Vann left the city.''
We submit that this instruction was clearly right, and if
the boy received proper care and skill from Dr. Simpson the
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fact that Dr. Vann was out of town from October 22d to October 30th, 1944, was immaterial. And there :was no evidence
of infection caused those days by Dr. Vann's absence.
38~

·The court erred in refusing Instruction No. 19 asked
by defendant, it reading (R., p. 379) :

"The Court instructs the jury that the evidence in this
case discloses that Gardner Harden, during Dr. Vann's absence from the city, was unattended by a physician only on
October 22 and 23, and as there is no evidence that the infection was ca.used, or produced, on either October 22 or 23, you
shall not consider Dr. Vann's absence from the city in determining ~ltether or not be. is liable."

,v

e submit that the evidence well justified this instruction;
and where this is no evidence on a subject the jury should be
told so.
N. S. RR. Co. v. Norfolk Truckers Exchan,qe: Inc., 118 Va.
650, 655, 656.

39*

*The court erred in refusing Instruction No. 20-.A
asked by defendant, it reading (R., p. 380) :

'' The Court instructs the jury that if you find for tl1e plaintiff, Arthur Gardner Harden in this ease, then in considering the amount of damages to be awarded llim you shall consider only whatever pain and suffering- you believe from the
evidence was caused by the pressure of the cast during the
period commencing on October 19, 1944, and ending on November 7, 1944. You shall not consider or award him damages for any pain suffered by reason of the fracture, or pain
or loss sustained subsequent to November 7, 1944.
'' And in determining the damages sustained by Ernest R.
Harden, Jr., you shall find only tl1ose amounts proven by the
evidence to have been sustained prior to November 7, 1944,
and shall not include hospital expense made necessary by
the fracture of the leg. You shall not consider any loss or
damage sustained subsequent to November 7, 1944:''
We submit that surely Dr. Vann could not be held for treatment or lack of treatment after November 7 1944, when .Dr.
Simpson took charge at the· request of M:r. Harden; and Dr.
Vann was never thereafter called.
40*

. *Tlie court erred in refusi11g Instruction X asked by
defendant, it reading (R.., p. RSl):
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''The Court instructs the jury that there can be no reovery in this Cl}Se for the loss of the· leg, as there is no evidence of probative value that the loss of the leg was caused
by any negligent act of Dr. Vann.''

\

We submit that the loss of the leg, which was the main
claim in the case; was in no wise EilJown to have been caused__}
by any neglig·ence of Dr. Vann.
·
Tl1e jury was left to speculate and imagine that the leg was
lost by some negligence of Dr. Vann in the face of the total
absence of proof on behalf of the plaintiffs; and contrary to
the clear evidence of Dr. Smith and Dr. Vann.
41....
*This petition is adopted as the opening brief, will
be presented to ,Justice John W. Eggleston in the City
of Norfolk, Virginia, copies hereof were mailed to opposing
counsel on the 13th day of September, 1947, and counsel for
petitioner desire to state orally the reasons for granting the
'\Vrit.
·
Petitioner prays that a writ of error and si,persecleas may
be gr~nted, said proceedings and judgments reviewed and
reversed, said errors corrected, final judgments for petitioner rendered or a. new trial granted, and such other relief
granted as may be proper.

FOY VANN,
By LEIGH D. WILLIAMS,
Citizens Bank Bldg., Norfolk, Va.,
. J.AS G. MARTIN,
Western Union Bldg., Norfolk, Va.,
Counsel.
The undersigned counsel, duly qualified to practice in the
Supreme Court of Appeals of Virginia, certifies that in his
opinion the decision and judgments complained of in the preceding petition ought to be reviewed.

LEIGH D. WILLIAMS,
Citizens Bank Bldg, Norfolk, Va.
Received Sept. 13., 1947.

J.

w.

E.

Oct. 8, 1947. Writ of error and supersedeas awarded by
the court. Bond $31,000.
·
M. B.

·w.
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RECORD
VIRGINIA-:
Pleas before tbe Court of Law and Chancery of the City
of Norfolk, at the Courthouse of said City, on Saturday the
26th day of .July, in the year 1.947.
Be it Remembered, that heretofore, to-wit: On the 18th
day of October, 1945, came Arthur Gardner Harden, an infant,
who sues by Ernest R. Harden, Jr., his next friend; and
Ernest R. Harden., Jr., plaintiffs, by their attorneys, and filed
in tbe said' Clerk's Office their separate Notices of Motion
for J udgmeut against Foy V mm, defendant, in the words
.and figures following :
NOTICE OF J\:IOTION.
To-Foy Vann-:
YOU ARE HEREBY NOTIFIED that on the 19th day of
November, 1945., at 10 :00 a. m., or as soon thereafter as I may
be heard, I shall move the Court of Law and Chancery of the
City of Norfolk, at the Court House thereof, in the City of
Norfolk, Virginia, for a judgment against you for Twentyfive Thousand Dollars ($25,000) damages, for this, to-wit:
(subsequently amended to $50,000.00 by court order):
.
On October 19, 1944., I received an accidental injury and
my father, Ernest R. Harden, Jr., employed yo_u, for a valid
-consideration, as a physician eng·aged in the general practice
of medicine and as a specialist in orthopedic surgery to examine me, diagnose my condition, treat me, and
page 2 ~ keep me under your observation, care and treatment
until I should be entirelv healed and cured. You
undertook such employment and ·r was submitted to your·
-care. Notwithstanding· your undertaking you failed to possess and use reasonably sufficient knowledge and experi.ence
as to the nature and character of my trouble to properly diagnose my condition and treat me and you negligently and carelessly failed to use that degree of knowledge ,care and skill
which would be exercised by an ordinarily prudent physician
and orthopedic specialist in good standing- in the community
of Norfolk, Virginia, and in other similar communities. On
the ,other hand, you were negligent and careless in the examination of myself, the diagnosis of my condition and in the
treatment thereof, and after the original treatment you willfully and negligently failed and refused to properly observe
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my condition, to examine me from time to time to ascertain
and diagnose my condition, and to give me such treatment as
was reasonably necessary by reason of my said condition.

As a proximate result of your lack of knowledge, your lack
of care and skill, your ciuclcssness and negligence and your
willful f allure and refusal to properly examine me, diagnosemy condition aiid render me the proper treatment, I was rendered ill and was greatly hurt, bruised and wounded in arnl
about my person, nncl particularly in and about my leg, ankleand foot. As a direct and proximate result thereof, I have
suffered greatly and have been seriously inconvenienced for
a long· time, to-wit, up to the present, and will continue to
suffer and to be inconvenienced for a long time in the future~
I was deprived of an opportunity to continue my course at
the Maury High School, Norfolk, Virginia., from
page 3 ~ which institution I was to have graduated in February, 1945, and I was deprived of the opporunity to
enter college on July 1, 1945, a_ricl to obtain the education
which had been planned for me, all as a direct and proximate
result of your willful misconduct and negligence as aforesaid ..

ARTHUR GARDNER HARDEN,
an infant who sues bv Ernest R. Harden, Jr., his next f rfond
By WILLCOX, COOKE & WILLCOX
CounseL
WILLCOX, COOKE & WILLCOX
P. Q.

RETURN.
Executed in the City of Norfolk, Va. the 17 day of Oct
1945 by serving a copy hereof on Foy Vann
IN PERSON

LEEF. LAWLER
Sergt. City of Norfolk, Va.
By C. B. LESNER, Deputy
NOTICE OF MOTION.

To Foy Vann:

YOU ARE HEREBY NOTIFIED that on the 19th dav of
November~ 1945, at"lO :00 a .. m., or as soon thereafter as I may
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be heard, I shall move the Court of Law and Chanpage 4 ~. cery of the City of Norfolk, at the Court House
thereof, in the City of Norfolk, Virginia, for a judgment against you for Five rrhousand Dollars ($5,000) for this,
to-wit:
On October 19, 1944, my son, Arthur Gardner Harden, an
unemancipated infant, received an accidental injury. I employed you as a physician engaged in the general practice of
medicine and as a specialist in ·orthopedic seurgery to examine my said son, to diagnose his condition, . to treat him
for his injury, to keep him under your observation and care~
and to render to him at all times such treatment and professional services as his condition might require until he should
be entirely healed and cured of his said injury. You undertook such employment but did not perform the same. On
the other hand, you failed to possess and use reasonably sufficient lmmvledge and experience in the performance of your
undertaking, and you negligently and carelessly diagnosed
the condition of my son, negligently and carelessly treated
him, negligently, carelessly and willfully failed to properly
observe him after you started the treatment, and negligently,
carelessly and willfully ·refused to examine him to observe
. his condition and to render. sueh treatment as was necessary.
As a direct and proximate result of your negligence and
carelessness and your willful failure and refusal to perform
your duty, my said son was rendered sick and became and
was disabled for a long· space of time, to-~it, hitherto, and
will be disabled for a Jong time in the futnre. As a prox"imate
result thereof I have been deprived of the services of my
said son and have been compelled to expend large sums of
money for medical and surgical setvices, for hospage 5 ~ pitalization and nurses, and for other· objects in and
about an effort to heal and cure mv said son of his
sickness and injuries so carelessly, neg·ligen~tly and wil1fully
inflicted by you., and I will be compelled to expend further
large sums in the future in and about said objects.
At the time you were employed my saicl son was a member
of my household and was dependent upon me for llis maintenance and support. I was legally and morally obligated to
furnish him with maintenance and support, including medical
. and hospital services when necessary. The same conditions
in those respects have existed ever since the date of the accident and now exist. I wns and am legally responsible for the
payment of all such expenses incurred up to date and all such
expense which will be incurred in th,e future.
ERNEST R. HARDEN, JR.
By WILLCOX, COOKE & WILLCOX
Counsel.
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WILLCOX, COOKE & "WILLCOX
P.Q.
RETURN.
Executed in the City of Norfolk, Va. the 17 day of Oct
1945 hy serving a copy hereof on Foy Vann
IN PERSON
LEEF. LAWLER
Sergt. City of Norfolk, iVa.
By 0. B. LESNER, Deputy
page 6 }

And afterwards: : In the said Court on the 19th
day of November, 1945.

Ernest R. Harden, Jr., plaintiff

v.

Foy Vann, defendant ,
This day came the parties, by their attorneys, and thereupon the defendant filed herein his plea of the General Issue,
to which the plaintiff replied generally.
Arthur Gardner Harden, an infant who sues by Ernest R.
Harden., Jr., his next friend, plaintiff

v.

Foy Vann, defendant
This day came the parties, by their attorneys, and thereupon the defendant filed herein his plea of the General Issue,
to which the plaintiff replied generally.
The following are the Pleas of the General Issue referred
to in the ·foregoing orders :
PLEA OF THE GENERAL ISSUE.
And the said defendant, by his attorney, comes and says
that he is not guilty of the premises in this action .
page 7 ~ laid to his charg·e in manner and form, as the plaintiff hath complained_. And of this the said defendant puts himself upon the country.
VfILLIAMS COCKE & TUNSTALL
p. d.
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PLEA OF THE GENERAL ISSUE.
And the said defendant, by his attorney, comes and says
that he is not guilty of the premises in this action laid to his
-charge in mann.er and form, as the plaintiff hath complained.
And of this the said defendant puts himself upon the country.

"WILLIAMS COCKE & TUNSTALL
p. d.
And again: In the said Court on the 19th day of November, 1'945.
A.rthur Gardner Hard-en, an infant who sues by Ernest R.
Harden, Jr., as next friend, plaintiff

v.

.

Foy Vann, defendant
This day come the parties, by their attorneys: and thereupon on motion of the plaintiff, the defendant is ordered to
file herein his grounds of defense, and thereupon on motion of
the defendant, the plaintiff' is ordered to file herein his Bill
of Particulars.
page 8 } Ernest R Harden, Jr., plaintiff

v.

Foy Vann, defendant
This day came the parties, by their attorneys, and thereupon on motion of the plaintiff, the defendant is ordered to
file herein bis gTounds of defense and thereupon on motion
of the def enda.nt, the plaintiff is ordered to file herein his Bill
·of Particulars.
And afterwards:
February, 1946.

In the said Court on the 14th ~ay of

Arthur Garclner Harden, an infant who sues by Ernest R.
Harden, Jr., as next friend, plaintiff

v.

Foy Va-nn, defendant
Thh; day came the plaintiff, by his attorney ,and thereupon filed herein his Bill of Pareulars.
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BILL OF PARTICULARS.
The defe11dant was guilty of negligence and of a willful
breach of his professional duties in the following respects:
I

1.. He· neglig·ently failed to properly examine· the plaintiff
and to properly diagnose his condition.
2. He negligently failed to fit the cast properly to theplaintiff's limb. As applied, it did not fit the limb.,
page 9 ~ ,vas not in proper position, and was too tight.
3. After the original application of the cast, thedefendant neg·ligently disregarded all information given him
by the plaintiff and the plaintiff's parents, and refused their
requests Jpr examination and treatment.
4. The defendant negligently failed to keep himself advised
of the plaintiff's physical condition.
5. After the defendant knew, or in the exercise of ordinary
care should have known, that the plaintiff was ill, was suffering great and unusual pain and that the cast which he had
applied to the plaintiff did not fit the plaintiff, was improperly applied and was too tight, he (the defendant) negligently
failed and refused to make any examination of the patient,
to make any inquiries concerning his condition, or to render
any treatment.
·
6. The defendant negligently failed to give any instructions
to the employees of the Norfolk General Hospital, in which
Hospital the plaintiff was a patient, for the examination, careand treatment of said patient during his absence, or in the:
event of ·any emergency.
. 7. The defendant ··neg·ligently and in violation of his duty
to the plaintiff and while he (the defendant) knew., or in the
exercise .of ordinary care should have known, that the plaintiff was ill and had developed complications, left the City
of Norfolk on a pleasure trip and absented himself from the
City for several days. He did so without informing; the plaintiff or his parents of his intended absence, whe;e he could
be located, and without leaving any instructions with any
one for the examination, treatment and care of th·epage 10 ~ plaintiff ~nd without arranging for any other doctor to look after the plaintiff.
..
8. Upon the defendant's return to the City from the trip
aforesaid, he willfully and negligently refused to see the
plaintiff, to exami1_1e him, or to take any steps whatever for
the relief of the conditions then existing, although he waR
specifically informed at the time of the conditions affecting
the plaintiff which had prevailed during his abserice, and was
specifically informed of his condition at that time, all of which
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conditions were disclosed by the records of the Norfolk General Hospital.
9. He negligently discharged the plaintjff from said Hospital when he knew, or in the exercise of ordinary care should
have known, that he was in no condition to leave the Hospital.
·
10. As a proximate result of the negligence and willful
wrongdoing of the defendant, the plaintiff's leg failed to knit
properly, became violently infected and required further
medical and surgical care, and further treatments of various
kinds and description for a long- period of time, to-wit, up .to
the present, and will require further care and treatments
throughout his life. · As a further proximate result thereof,
a large number of cartilag·es, nerves, muscles and tissue have
been totally destroyed, and the plaintiff's ank_le and foot are
permanently disable. During all of the period of time which
has elapsed, the plaintiff has suffered great ,pain and· inconvenience, and will continue to do so in the future. His education has been interruped aucl retarded, and he has been prevented from following a normal life and indulging in the ordinary activities of a person of his age. He will
page 11 ~ be permanently prevented from following such
normal activities.
"WILLCOX., COOKE & WILLCOX
p. q.

And afterwards:
February, 1946.

In the said· Court on the 18th day of

Arthur Gardner Harden, an infant who sues by Ernest R.
Harden, Jr., as next friend, plaintiff

v.

Foy V aim, defendant
This day came the parties, by their attorneys, and thereupon the plaintiff filed herein an Addendum to his Bill of
Particulars.
ADDENDUM: TO BILL OF PAR.TICULARS
PREVIOUSLY FILED.

In addition to the items set forth in the bill of particulars,
the plaintiff will claim $1.,162.50, loss of income by reason of
_his inability to work.
WILLCOX, COOKE & WILLCOX
p. q.

.....
(
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And again: In the said Court on the 18th day of February,
1946.

page 12

~

Ernest R. Garden, Jr., plaintiff,
'V.

Foy Vann, defendant.
This day came the parties, by tl1eir attorneys, and there ..
upon the plaintiff filed herein his Bill of Particulars.
BILL OF PARTICULARS.
The plaintiff will rely on the alleg·ations contained in the
notice of motion for judgment, the aUegations and specifications set forth in the bill of particulars and the addendum to
the bill of particulars filed in the case of Arthur· Gardner
llarde1i, a-11, inf{Jlnt who ·.,mes, etc., v. FoJJ Vann. Copies of
said bill of particulars and addendum thereto. are attached
hereto and incorporated herein by reference. In addition to
the above, the plaintiff claims the following damages:
$1,224.69
Bills to the Norfolk General Hospital
500.00
Estimated future hills from said hospital
15.70
Medical and surg·ical supplies
50.00
Special clothing, laundry and incidental expenses
29.75
Special mattress
Medical and surg·ical supplies. for the future, esti300.00
mated at
10.00
Bill of Doctor W. B. Newcomb
Bill of Doctor Cora Z. Co~pening, esti100.00
page 13 ~ mated
750.00
Bill of Doctor C. C. Smith, estimated
300.00
Bill of Doctor 1.v. A. Sin;ipson, estimated
Bill of Doctor Funston (University of Virginia Hos500.00
pital) estimated
·
100.00
Bill of University of Virgi.nia Hospital, estimated

Carried for'd
Brot for'd
Cost of ambulance
Bus fares and taxi fares traveling to and from liospital for treatments
Transportation to and from Unive-rsity of Virginia
·
including extra expense by reason of son's
condition
Expense of tutoring because of son's inability to
attend school

r

$3,880.14
$3,880.14

10.00
266.75
100.00

;:
125.00
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Loss of son's services, including amount he would
1162.50
have .earned by work
'Transportation of plaintiff and his wife to and from '
hospital to see and attend to the necessities of
son wl1ile in the hospital
213.60

Bill rendered by defendant

-$5,757.99
50.00
$5,807.99

Such of the above items of expense as have already been
incurred ~nd those to be incurred in the future were
page 14 }- all the proximate result of the negligence of the·
defendant in treating Arthur G-ardner Harden.

WILLCOX, COOKE & WILLCOX,
p. q.
And afterwards : In the said Court on the 30th day of
April, 1946.
.Arthur Gardner Harden, an infant who sues by Ernest. R.
Harden, Jr., his next friend, plaintiff.,

v.

Foy Vann, defendant.
This day came the d€fendant, ·and filed .herein his Grounds
·of Defense.

GROUNDS -OF DEFENSE.
Pursuant to an order heretofore entered, requiring ·the defendant to file his grounds of defense, the defendant says:
He pleads the general issue, and relies on each and ev(jry
defense which he migl)t use under said plea.
He denies each and every allegation of the notice of motion, and calls for strict proof of the same.
The defendant further says that in diagnosing the plaintiff's condition, and in treating the patient, he possessed and
exercised that degree of care and skill JJOssessed
page 15 ~ and exercised by the average physician engaged
in a similar practice in this c·ommunity. That the
infection of cellulitis in the plaintiff's leg was not caused by
any act of negligence either in diagnosing ~r treating the said
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plaintiff. That tl10 condition of the leg, ·as described in the
notice of motion and the bill of particulars, was not proximtaely caused by any negligent act C!>f the defendant"'
FOYVANN1
By WILLIAMS, COCKE & TUNSTALL,
Attorney..
And- afterwards : In the said Court on the· 5th day of November, -1946~

Arthur Gardner Harden, an infant who sues by Ernest R,_
Harden, Jr., his next friend, plaintiff,

v ..
Foy Vann, defend~nt ..
On motion of the complainant, after due notice to the defendant, the Court doth ADJUDGE and ORDER that the·
notice of motion for judgment be amended in the followinK
respect, to-wit: by increasing the amount for which judg-'
ment will be asked from Twenty-five Thousand Dollars ($25,000.00) to Fifty Thousand Dollars ($50,000.00).
On like motion the Court doth .A.DJUDGE AND
page 16 ~ ORDER that the hill of particulars heretofore:
:filed by the plaintiff be amended by adding thereto
an additional item as follows:
As a direct and proximate result of the negligence and
carelessness of the defendant, and of his wilful and deliberate.
failure and refusal to properly diagnose plaintiff 1s condition and to properly treat him, it has become necessary that
the plaintiff's leg be amputated, and tl1e same has been amputated.
Thereupon the defendant moved for a continuance because of said amendments, said motion is overruled and thedefendant excepted.
And afterwards : In the said Court on the 18th day of November, 1946..
Arthur Gardner Harden, an infant, etc., plaintiff,
1}.

Foy Vann, defendant.

This day came the parties, by their attorneys, and thereupon the defendant filed herein his Amended Grounds of
Defense.
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AMENDED GROUNDS OF DEFENSE.
Pursuant to an order heretofore entered, requiring the defendant to file his grounds of defense, the defendant says:
page 17 } He pleads the general issue and relies on each
and every defense which he :i;night use under said
plea.
He denies each and every allegation of the notice of mo. tion and the bill of particulars, and the amended bill of particulars, and calls for strict proof of same.
The defendant further says that in diagnosing the plaintiff's condition and in treating the plaintiff, he possessed and
exercised that deg-ree of care and skill possessed and exercised by the average physician engaged in a similar practice
in this community. That the infection of cellulitis in the
plaintiff's leg was not caused by any act of negligence, either
in diagnosing or treating, or in failing to treat said plaintiff. That the condition of the plaintiff's leg, as described in
the notice of motion and bill of particulars, was not proximately caused by any negligent act of the defendant. That
the defendant was g·uilty of no negligence; that the defendant was guilty of no negligence which proximately caused
the injury to the plaintiff. The plaintiff's leg did knit properly. That the infection of cellulitis in the plaintiff's leg
occurred a long time after the relation of physician and patient between the plaintiff and the defeµdant had terminated,
an~ was not caused by anything that the defendant negligently did or failed to do. The amputation of the plaintiff's
leg was not caused by anything that the defendant negligently
did or failed to do. That during the time that Dr. Vann was
out of the city the plaintiff was attended by a competent physician.
FOY VANN,
By WILLIAMS, COCKE & TUNSTALL,
Attorneys.
page 18 }

And afterwards : In the said Court on the 19th
day of November, 1946.
Arthur Gardner Harden, an infant, who sues by Ernest R.
Harden, Jr., his next friend, plaintiff,
'V.

Foy Vann, defendant.
and
Ernest R. Harden, Jr., plaintiff,

v.

Foy Vann, defendant.
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This· day came the plaintiff, Arthur Gardner Harden, an
infant, who sues by Ernest R. Harden, Jr., his next friend, and
Ernest R. Harden, Jr., plaintiff, in his own right, and came
as well Foy Vann, the defendant in the two actions hereinabove stated, and upon the stipulated agreement of the parties, by their respective attorneys, it is hereby agreed that
the two actions hereinabove stated, be tried jointly, and with
the same jury, and thereupon came a jury, to-wit: J. T. Perry,
H. C. McKee, P. P. Burnette, C. C. Chamblin, E. H. Neyhard,
R. B. ~furray and W. S. Rockefeller, ~ho, being sworn the
truth to speak upon the issue joined, and having heard evidence until five o'clock P. M., were adjourned until tomorrow
morning at ten o'clock A. M.
And afterwards : In the said Court on the 20th day of November, 1946.
·
page 19

~

This day came again the parties, by their attorneys, and came as well the jury heretofore named,
pursuant to the adjournment 011 the 19th day of November,
1946, and the aforesaid jury having lieard evidence until five
o'clock P. l\L, were adjourned until tomorrow morning at ten
o'clock A. M.
And afterwards: In the said Court on the 21st day of November, 1946.
·
This day again came the parties, by their attorneys, ·and
came as well the jury, heretofore named, pursuant to the adjournment on the 20th day of November, 1946, and the aforesaid jury having heard evid~nce until :five o'clock P. M., were
adjourned until ten o'clock A. l\L, tomorrow morning.
And afterwards: In the said Court on the 22nd dav of November, 1946.
·
·
This day again came the parties, by their attorneys, and
came as well the jury heretofore named, pursuant to tpe adjournment, and the aforesaid jury having fully heard the
evidence and argument of counsel, returned verdicts in the
· following words: "We the jury find for the plaintiff, Arthur Gardner Harden, in the amount of Twenty Thousand
Dollars ($20,000.00.)" and "We the jury find for the plaintiff Ernest R. Harden, .Jr., in the sum of ($5,000.00) Five
Thousand Dollars.''
page 20 ~ Whereupon, the defendant by his attorneys
moved the Court to, set aside the verdict of the
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jury and enter up ,a judgment for the defendant, and as an
~lterna.tive to set aside the verdict and grant a new trial for
-errors of the Court in granting and refusing to gra~t instructions for the said defendant, and for errors -hi granting
instructions for the said plaintiff's, and for error in refusing
to sustain the motion to strike the plaintiff's evidence, the
·further hearing of which motion is continued generally.
And afterwards : In the said Court on the 10th day of
.July, 1947.

.

This -day came again the parties, in the above styled causes
-of action, by their attorneys, and the motion of the defendant
to set aside the verdict of the jury, heretofore rendered on
the 22nd day of November, 1946, and to grant him a new trial,
having now been fully heard and determined by the Court, it
is now considered by the Court that the said motion be, and
the same is hereby overruled, to which action of the Court
in overruling the said motion, the said defendant, by his attorney, duly excepted.
Whereupon, it is considered by the Court that the plaintiff Arthur Gardner Harden, an infant, etc., repage 21 } cover of the said defendant, Foy Vann, the sum
of Twenty Thousand ($20,000.00) Dollars, with
legal interest thereon from the 22nd day of November, 1946,
until paid, and his costs, by him, in this behalf expended,
and further that Ernest R. Harden, Jr., plaintiff, do recover
,of the said defendant Foy Vann, the sum of Five Thousand
{$5,000.00)· Dollars, with legal interest thereon from the 22nd
day of November, 1946, until paid, and his costs, by him, in
this behalf expended.
Thereupon, at the instance of tl1e said defendant, by his
:attorney, who desires to present to the Supreme Court of
Appeals of Virginia, a petition for a writ of error and supersedeas to the two judgments aforesaid, it is ordered that when
the said defendant, or someone for him, shall give bond,· with
'Surety to be approved by the Clerk of this Court, in the penalty of Twenty-seven Thousand ($27,000.00) Dollars, conditioned according to law, execution of tbe aforesaid judgments
against the said defendant shall be suspended for a period
of sixty ( 60) days from the end of this term of .Court, and
thereafter until such petit~on is acted upon by the Supreme
Court of Appeals- of Virginia, if such petition is aeto.ally filed
within the specified time.
And now: In the said Court on the 26th day of July, in
the year 1947.

.
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Arthur Gardner Harden, an infant, who sues, by etc., plaintiff,
'U.

Foy Vann, defendant,.

page 22}

And

Ernest R. Harden, Jr~, plain tiff,
'U..

Foy Vann, defendant,
This day ,came· again the parties, by their attorneys, and
after it duly app_eared in writing that proper notice had been
given, the certificate of the cases and incidents of the trial
and exceptions was duly signed and made part of the records,
pursuant to Rule· of Court, and the Statute for trying these
cases together, a:µd the exhibits were identified and also made
part of the record, and said certificate and exhibits filed with
the Clerk of this Court.
1

page 22-A

~

Virginia :

In the Court of Law and Chancery for the City of Norfolk.
Ernest R. Harden, Jr.,,
'IJ.

Foy Vann.
Arthur Gardner Harden, an infant who sues by Ernest R. .
Harden, Jr., his next friend,
.
'IJ.

Foy Vann.

NOTICE OF APPEAL.,
To Messrs. Thomas H. Willcox and William G. Maupin, Attorneys for Ernest R. Harden, Jr., and Arthur Gardner

.Harden:
PLEASE TAKE NOTICE, that on the 26 day of July,
1947, the undersigned will present to the Honorable acting
Judge of the Court of Law and. Chancery for the City of
Norfolk, Virginia, at the courthouse of said city, the stenographic report of the testimony and other proceedings of the
trial of the above entitled case for certification by said Judge,
and will, on the same date, make application to the Clerk of
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said court for a transcript of the record in said case, for
, the purpose of presenting the same to the Supreme Court of
Appeals of Virginia with & petition of a writ of error and
supersedeas to the final judgment of the trial court in said
case.
FOY VANN,
By L. D. WILLIAMS, and
byJGM
JAS. G. MARTIN,
Counsel.
Legal service of the above notice is hereby accepted this
19th day of July, 1947.
WM. G. MAUPIN,
THOS. H. WILLCOX,
Attorneys for Ernest R. Harden, Jr., and
Arthur Garden Harden and for next
friend.

page 23

r Virginia:

In the Court of Law and Chancery for the City of Norfolk.
Ernest R. Harden, Jr.,

v.

Foy Vann.
Arthur Gardner Harden, an infant who sues by Ernest R.
Harden, Jr., his next friend,
v.
Foy Vann.
TRANSCRIPT OF TESTIMONY.
Stenographic transcript of the testimony introduced· and
proceedings had upon the trial of the above-entitled case, in
said court, on the 19th, 20th, 21st, and 22nd days of November, 1946, before the Honorable 0. L. Shackleford, Judge of
said court, and a jury.
Appearances: Messrs. Thomas H. Willcox and William G.
Maupin, Attorneys for the Plaintiffs. Messrs. Leigh D. Williams and Lawson Worrell, Jr., Attorneys for the Defendant.

..
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Bettie Lou Garrison.
page 24 }-

Norfolk, Vj.rginia, November 19, 1946.

A jury was empaneled and sworn; the witnesses were sworn
and excluded from the courtroom on motion of counsel for
the· defendant; opening statements were made by counsel;
and the following evidence was introduced:

BETTIE LOU GARRISON,
called as a witness on behalf of the plaintiffs, having been
first duly sworn, testified as follows.:
Examined by Mr. Willcox:
Q. State your name, please.
A. Bettie Lou Garrison.
Q. What is your occupation, Miss Garrison?
A. I am the record librarian of the Norfolk General Hospital.
Q. How long have you been connected with that hospital?
A. Three years.
Q. Are you a nurse?
A. :tfo, sir.
Q. Do you know whether or not the hospital keeps the
charts and records pertaining to the patients when they are
in the hospitaH
A. Definitely.
page 25 ~
Q. Who writes up those charts?
.
.
A. Well, they are written up by the attending
physicians, and interns, and nurses.
Q. What is done with those records 1
A. When the patient is discharged, then they are sent to
my office.
Q. When the patient is in the hospital, where are they
kept!
A. They are kept on the floor.
Q. That is, on the floor on which the patient's room is located!
A. Yes, sir.
Q. Are they available to the attending physician 1
A. Yes, sir.
Q. I hand you herewith a bunch of papers-the first date
is 10/19/44--and ask you if that is the record pertaining to
the admission of A. Gardner Harden to the hospital Y
A. Yes, sir.
.
Q. I band you another, dated December 29, 1944, and ask

9
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Bettie Lou Garrison,.
you if that is a record of the admission of the same person

to the hospital on tba t date?
A. Yes, sir.

Q. .A.ncl another dated August 27, 1945?
A. Yes, sir.
page 26} Q. And another dated October 22, 1945. Is that
another one t
A. Yes.
Q. Do those records include in them the physicians' orders, laboratory reports, reports of the X-rays, reports of
the operating .room, the charts showing the fever, pulse, and
respiration of the patient, and sheets showing the general
"Standing orders.A.. Yes, sir.
Q. And stat. orders. What do-es that mean Y
A. Just the treatment records. The doctor's orders are
written on both sides.
A. Yes, sir.
Q. And then other sheets showing the condition of the patient; treatment rendered, et cetera 1
A. Yes, sir.
.
Q. And thes~ records all apply to A. Gardner Harden!
A. Yes, sir.
·
Q. Now, I hand you a sheet entitled ''Norfolk General Hospital, 'Department of Physical Medicine,'' and ask you what
that is?
.A.. It is a record of the treatment given by the Therapy
Department.
Q. To whomt
A. To Gardner Harden.
Q. I hand you several ledger sheets. Are they
page 27 } the original ledger sheets of the hospital, which
are the charges against Mr. Hardenf
·
A. Yes, sir.
Mr. Willcox: Now, if Your Honor please, I ask that all
of these be marked for identification. I am not offering them
at this time.
Mr. Williams: Your Honor, of course, we object to those
records, except the first record which we signed a stipulation in .regard to. that, when Dr. Vann was in attendance.
The others are hearsay.
(Received and marked ·''Plaintiffs' Exhibits 1, 2, 3, 4, 5,
and 6, for identification,'' respectively.)
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Bettie Lou Garrison.
Mr. Willcox: That is all.
Mr. Williams~ Stand aside.
Mr. Willcox: I now want to introduce the stipulation, if
Your Honor please.
''The plaintiff and the defendant stipulate as follows:
'' Arthur Gardner Harden was admitted to the Norfolk
General Hospital on October 19, 1944, and remained there
as a patient- until October 31, 1944. There are attached to
this stipulation the following papers:
~'1. Patient's history as gi:ven on admission.

.
'''2. Laboratory chart purporting to show the repage 28 } sult of urine examination, blood examination,
serology examination, and bacteriology examination.
"3. Graphic charts purporting to show the patient's temperature, pulse and respiration on each day of the period
· mentioned above. .
"4. A number of forms entitled 'Norfolk General Hospital
-Treatment Record-Physician's Orders', containing colUiil11S for dates, one column beaded 'Standing Orders' and
one column headed 'Stat. Orders'..
'' 5. A number of forms entitled 'Norfolk General Hospital'
containing seven columns, headed, respectively, 'Date\
'Hour', 'Urine', 'No. Stools', 'Medication Treatment',
'Nourishment'., 'Notes on Results of Medication and Condition of Patient'.
"If the party who recorded the history given on adminsion, item 1 above, were called and sworn as a witness, that
party would testify that such history was given him by tl1e
patient or his parents, and was accurately recorded as given.
"If, the technologist who made the examination shown on
the laboratory chart, item 2 above, was called and sworn a~
a witness, she would testify that she was a qualified technologist, employed by the Norfolk Gerieral Hospital, that she
made the examinations therein recorded and that
page 29 ~ the results of such examinations are accurately
recorded therein.
"If the parties who took the patient's temperature,: examined his pulse and his respiration and recorded the samP
on the charts, item 3 above, were called and sworn as witnesses, they would testify that they took his temperature and
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Bettie Lou Garrison.
examined his pulse and respiration at the times indicated
on the charts, and accurately recorded the results.
"If the parties., other than Doctor Vann, who made the
entries on the form entitled 'Norfolk: General Hospital_:
Treatment Record-Physician's Orders', item 4 above, were
called and shown as witnesses, they would testify that the
'Standing Orders' and 'Stat. Orders' were recorded thereon
on the dates mentioned and that the treatments shown thereon under the column 'Stat. Orders' were given.
"If the parties who made the entries on the form entitled
'Norfolk General Hospital', item 5 above, were called and
sworn as witnesses, they would testify:
"(a) That the medicines and drugs shown thereon as having been given to the patient were given him at the times
shown, and were properly recorded :
"(b) That the observations therein recorded as to the
condition of the patient were made at the times shown thereon and that those observations were accurately recorded:
'' ( c) That the complaints recorded thereon as
page 30 ~ having been made by the patient were made by him
at the times shown and were accurately recorded:
'' All of such records, or so many of them as the Court
may hold are material and relevant to the issues involved,
and are properly proven by the stipulated testimony shown
above, may be introduced in evidence without further proof.
''It is expressly understood and agreed, however, that the
defendant does not admit the accuracv of the records nor
the truth of the stipulated testimony,~ and that he slJall be
free to contradict any or all of such testimony by competent
evidence.
"It is further expressly understood and agreed that by
entering into this stipulation the defendant does not admit
that such records are relevant, competent and material evidence, and that he reserves the right, should he desire to do
so, to object to the admission of any, or all of them, in evidence on any legal ground other than proof of their authenticity."
(Received and marked ''Plaintiffs' Exhibit No. 7.")
Mr. Willcox: I call Your Honor's attention to the fact
that the historv is not attached there. It is the
page 31 ~ third sheet on Exl1ibit No. 1. We have not had a
. photostat made of that. We will do that later and
ask leave to withdraw the original. For the time being, I
will leave it where it is.
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ERNEST R. HARDEN, JR.,
one of the plaintiffs, having been first duly sworn, testified
ai:; follows:
T~xamined bv Mr. Willcox:
Q. What is your name 1
A. Ernest H. Harden, Jr.
Q. ·where do you live, !fr. Harden¥
A. 204 36th Street, Virginia Beach.
Q. vVhat is your occupation f
A. I am vice-president and district manag.er of the Colonial
Oil Company of Norfolk.
Q. Is A. Gardner Harden your son?
A. Yes, sir.
Q. How old is he?
A. He is nineteen.
Q. He is nineteen now?
A. Now.
Q. Prior to his accident on October 19, 1944., what was his
general health Y
A. Perfect.
page 32 ~ Q. Was be at that time attending scl10ol Y
A. Maury ~Iigh School.
.
Q. On Oetober 19, 1944, he suffered an accident Y
A. Yes, sir.
Q. How did you first learn of the accident?
.A. One of the boys on the team called me and said that
Gardner bad hurt his -leg; that the police ambulance was taking him to the Norfolk General Hospital.
Q. Did you go over there immediately?
A. I went over and met him just as they were bringing
him in.
Q. Then what did you do?
A. I called Dr. Vann. In fact, .I called Dr. Vap.n llefore
leaving the hospital-I mean, leaving the office to go to· the
hospital, to tell him that they were taking him over there.
Q. Did yon ~ce Dr. Vann at the hospital?
A. No, I did not. I called my wife and told her about it.
While I wns down to meet her, Dr. Vann had been in and
had set the leg, or put it in a cast. I did not see him that
night.
Q. You did not see him that night?
A. No.
Q. When you got back to the hospital after meeting your
wife, was Gardner in his room?
.
page 3H ~ A. Gardner was in hii:; room.
Q. Was lie conscious?
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E·miest R. .Harden, ,Jr.

A. Partially so, yes. He was in pain. I th.ink they had
:given him some sedative.
Q, How late did you stay there 1
A. I imagine I stayed until about 10 :30 or lL
Q. What was Gardner's condition while you w.ere there!
A. He was in right much pain.
Q. Did he make any specific complaints!
.A. That his leg hurt.
Q. Did be complain about any particular part of his leg!
A. His ankle, particularly.
Q. When did you next go .to the hospital after that nighU
A. The next morning.
·
Q. At what time did you go there 1
A. I imagine around 10 o'dock.
Q. Did you see Dr. Vann there 1
.A. Yes, sir.
Q. Where did you soo him 1
A. I saw Dr. Vann in Gardner.,s room.
.
Q. Tell the Court .and jury what Gardner said to_ Dr. Vann,
a:gd what you said to him, on that occasion..
.
A. Gardner had complained about his ankle
page 34 ~ hurting., and Dr. Vann-we told him about it-and
Dr. Vann said he was going to take an X-ray.,
which he did or already had .done-I don't know-at that
iime. ·But, he told me that the leg was all right; that he had .
taken an X-ray, and it showed there was nothing wrong with
his ankle.
Q. Did you make any specific request to Dr. Vann at that
i;imeY
A. That was on the next day.
Q. Descl'ibe the conditions from them until the following
morning.
A. All during the day I w.as over there, and he complainedMr. Williams: ·what dav are we on nowt
.Mr. Willcox : The 20th.
w

.A. This was on Friday, the 20t.h, which was the day after
the accident. I went over there probably half a dozen times
~luring the clay. He was complaining about his ankle hu:rt...
mg.
Bv l\fr. Willcox:
·Q. Could you see any part of his foot?

48

Supreme Court of' .Appeals 0£ Virginia

Eruest R. Harden,-Jr.
A; His toes ..
Q. What did they look like!
A. They looked pretty swollen and discolored to me. ·
Q. Swollen!
A. Yes, sir.
page 35} Q. When did yon ~ext see Dr. VanDt'
A. The next mormng·-Saturday.
Q. Where did you see him then!
A. He was in the hospital.
Q. In Gardner's room¥
A: In Ga1·dner's room, yes, sir.
Q. Did Gardner ·make any statement to him about what
he was going 1o, do T
A. Gardner was complaining then about the hurt in his
ankle, and I said, "Dr. Vann, it is not usual for that boy to
complain. There must he something wrong. Don't you think
you had better make sure the cast is all right t''
Q. ·what did he say 1
A. He told me that he knew a little something about that.,
himself, and his leg was all right.
Q. He told you whaU
A .. He told me that he knew the cast was put on properly,
and he knew more about it than I did.
Q. Just quote his language. exactly.
.
A. '"\Vell, he said., '' God damn it, I know what I am doing.'~
Q. Did he make any examination?
A. No. I think he felt his toes, and that was all. He picked
the cast up and dropped it.
·
Q. About what time wa.s tlmt. in the morning·
page 36 ~ that Dr. Vann was there?
A. I think it was around ten or eleven o'clock.
It was in the morning, definitely.
Q. How long did Dr. Vann stay there °l
A. Oh, not over ten minutes.
Q. Did you see him any more that dayf
A. No. That was the last time I saw Dr. Vann.

By Mr. Williams:
Q. You say that was the last time you saw him Y
A. ProfessionaIIy, yes.
.
By Mr. Willcox:
Q. What was Gardner's condition after Dr. Vann leftf
A. He was in very much pain the whole time-in extreme
pain.
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Ernest R. Harden, Jr.
Q. "\Vere you over there on Saturday Y
A. Practically all Saturday.
Q. Were you there on S.unday Y
A. All Sunday afternoon and Sunday night.
Q. What was his condition on Sunday?
A. He was complaining even more, but he also had a fever
-a little fever. He wasn't feeling well, generally.
Q. What did you do?
A. "\Ve tried to get the hospital authorities to do several
things for him. We tried to get the nurses to give him an
enema. They would not do anything. He had not
page 37 ~ had a normal movement in the last three days.
Finally, we called Dr. Whitlock, the intern over
there, and he was very indifferent about it.

Mr. "\Villiams: Your Honor, I object to any conversation
he had with Dr. Whitlock.

By Mr. ·wmcox:
Q. Did you ever call Dr. Vann, or make an effort to cal1
him?
A. I called Dr. Vann Sunday afternoon, and no one an•
swered the phone. Then I called the Physicians Exchange,
and they told me they thought he was out of town.
Q. And rou called on Dr. ·Whitlock in the hospital?
A .. May I correct that, please? First., we called the nurses,
and they would not do anything. Then we called Dr. Whitlock, and he told us-

Mr. Williams: I object to that, as hearsay, Your Honor.
The Court: Sustained.
By Mr. "\Villcox:
Q. Had Dr. Vann told you anything about leaving town Y
A. No, sir.
Q. Had he told you anything a bout any other doctor to
call if you needed one Y
A. No, sir.
Q. Did you have any idea he intended leaving
page 38 ~ town until you got tbat information from th~
Physicians Exchange t
A. No, sir.
Q. After learning that Dr. Vann was out of town, and after
talking to Dr. Whitlock, did you ma_ke an effort to get other
doctors?
·
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Ernest B. Harden, Jr.
A.

We

called Dr. Moore who refused to come, saying-

Mr. ,vmiams: Your Honor, I object to that. I ask the
Court to instruct the witness not to state what other people
told him.
By Mr. ,,rmcox :
Q. You called Dr. Moore, and he clid not come 1
A. May I say that Dr. Moore refused to come?
Q. You can't tell what other people said to you. We have
to prove that by other means. When did you finally call Dr.
Simpson!
A. This was on Sunday. "\Ve called Dr. Simpson on Monday.
Q. Did you know Dr. Simpson before?
A. No ; I had never heaTd of him and I had never se.en

h~.

.

Q. How did you happen to call him?
A. I called the Physicians Exehange and asked them if
they knew where I could possibly get a bone specialist, or
orthopedic specialist, and they told me-

. Mr. Williams: Wait a minute, Mr. Harden. I
page 39 ~ object to what they told him, as hearsay.
By Mr. Willcox:
_. Q. You learned of Dr. Simpson through the Physicians'
Exchange?
A. That is right.
Q. And acting on wlmt you learned there, you called him?
A. That is right.
·
Q. Did he come to see Gardner?
A. Yes; sir.
Q. When was the first time he came?
A. It was either that day or the next clay-1\fo~day or
Tuesday. .
Q. Were you present wl1en be got there?
A. Yes, sir.
Q. Did Gardner or you, or both of you, tell him what Gardner had been going through?
A. Yes, sir.
.
Q. Did he examine the charts?
A. Yes, sir, very carefully.
Q. Do you know what treatment he rendered on that dayf
A. He cut little slits in the ca.st. I think he call it ''bivalving" on botl1 sides.
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Ernest R Harden, Jr..
Q. In what part of the casU
A. .Around the .ankle.
Q. Did you see that done?
A. Yes, sir.
Q. Or did you see it after it was done f
A. Yes, sir~
Q. Did he take off the bandage that was under it 1
A. Yes.
Q. What appearance did it have after he bivalved that f
A. I did not get that.
Q. Did you see the foot?
A. I don't know whether the bandage was over that part
·or not, but you could see the skin~ It was very swollen and
dark in color.
Q. The foot was swollen?
A. Yes, sir, very badly.
Q. Did or not the cast open up when he bivalved lt t'
A. Not that I know of.
Q. That w-as on the 24th, you say, either ]\fonday or Tues:-

page 40 J

,day?

A. 1\fonday or Tuesday, yes, sir.

Q. What was G.ardner 's condition then?
A. He was still suffering with a fever, and complaining of
this horrible pain in his ankle.
.
Q. :0-o you know what medicine and drugs were
page 41 ~ given him?
Mr. Williams: I object to that, unless he saw them given.
M:r. ·wmcox: All right. It is shown on the charts that
were introduced.

By Mr. Willcox:
·Q. From then on., up until the 30th, how did Ga:rdner '.s
-condition compare with what it had been.?
A. He still complained of his leg..
Q. Do you know about his revert
A. Yes, sir.
Q. What was it?
A. We took it Sundav afternoon. It was 104-103. That
was on Sunday afternoon.
By Mr. Williams:
·Q. What date?
A. The 21st.
Q. Did you take it?
A. I did not. M:y wife did. I saw it.
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Ernest R. Harden, Jr.·
By Mr. Willcox :
Q. Did he remain in the hospital from then until the 30th t
A. Yes, sir ..
Q. When was tl1e next time you saw Dr. Vann t
A: I haven't seen him. I called him.
page 42 } Q. You were not there on the 30th!
A. Oh,,yes, I did see him on the 30th. I thought
we had passed that. 1 I saw Dr. Varm on the 30th..
Q. After Saturday, when he had the conversation with· you
which yon have outlined, you did not see him but once more
while Gardner was in the hospital t
A. That is right.
Q. What date was that?
A. The 30th.
Q. Where did yon see him then?
A. In Gardner's room.
Q. Who was present f
.
A. Dr. Simpson had been in there with Dr. Vann, and was
coming out as I went in.
Q. Dr. Simpson came out as yon went inf
A. Yes, sir.
. Q. So you don't know what Dr. Simpson saidf
A. No.
·
Q. Did you hear Gardner tell Dt. Vann what he had been
going through.in his absence?
A. Certainly.
Q. What did he tell him f
.
A. He told him be lrnd this terrible pain in his ankle, and
··asked why the pain should be down here.
Q. v\7bat reply did Dr. Vann make?
page 43 ~ A. I don't know. He was more or less indiffer-

ent.
Q. Did you say anything to Di-. Vann?
.
.
A. I definitely told Dr. Vann again that Gardner had been

complaining.
Q. Did you or not request him to examine the foot Y
A. I certainly did.
Q. What did° he sav?
A. He safd he Irne,'v that the leg was all right, artd, if. WP
didn't like it, to call a doctor t.o el1eck Ms. general eondition;
·that there was nothing wrong with his leg.
Q. Did Dr. Vann disappear thenY
A. That is right.
Q. Have you seen Dr. Vann professionally since that time1
A. No, sir.
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Q. When was Gardner taken home?
On the 30th or 31st, I think.
When he got home, what did he do?
We put him to bed.
Did he stay in bed constantly Y
A. Yes, sir.
Q. Could he walk Y
A. No, sir. We l1ad to get a special mattress for him., because of the pain. The mattress that we had was too soft., and
Dr. Corpeningpage 44 ~ Q. Don't tell what Dr. Corpening said. What
was his. general condition between then and the
8th of November?
A. He was very, very uncomfortable and unhappy. He
complained about his leg contim1ously.
Q. What about his fever?
A. His fever, if I remember correctly-I would rather for
my wife to answer that question-but it was about normal.
Q. You did not take it, yourself Y
A. No, sir.
.
Q. And you did not have any nurse's charU
A. No, sir.
Q. What happened on November 8tht
A. On November 8th my wife called me and said she just
could not stand itA.
Q.
A.
Q.

. Mr. Williams: Your Honor, I object to that as hearsay.
By Mr. Willcox:
Q. Let's skip that. Your wife called you, and, after she
called you, what did you do?
A. I called Dr. Vann and asked him wouldn't he please
come to the Beach and see Gardner.
Q. What did you tell him 1
A. I told him what had happened during the past weeJc
since he liad been home; that he was suffering and
page 45 ~ we could not stand it.
.
Q. Did you tell him what your wife had s_aid to
you in the telephone call?
A. Yes, sir.
Q. What was that?
A. She said that there was something .wrong; that we would
have to have Dr. Vann, or someone, down there at once; that
he was suffering too much to go on any longer like he was.
Q. You told that to Dr. Vann?
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A. Yes, sir..
.
Q. Aud you asked him to go down Y
A. Ycs, sir.
Q. Tell the Court his reply.
A. I begged him to come down there.
Q. What!
A. I beg·ged him to come down there.
Q. ·what did he say y
.
.
. A. He said, "There is not anything wrong with that boy's
leg. Call a general practitioner, preferably Dr. Corpening.''
Q. Up to that t-ime had you fired Dr. Vann?
A. No, sir.
Q. Hnd you told Dr. Simpson t.bat you fired him?
A. No, sir.
page 46 } Q. Did he come to the Beach in response to that
request?
A. Dr. Vann?
Q. Yes.
A. No, sir. He refused to come.
Q. Then what diµ you do?
A. I cal1ed my wife back, and she then called Dr. Simpson,
and Dr. Simpson and Dr. Corpening made an appointment
to meet at our house.
Q. And they did see him pursuant to that arrangement?
A. Yes, sir.
. Q. Anq. Dr. Corpening, I understood you to say, was called
~t the· sug·gestion of Dr. Vann?
·
A. That is right.
Q. Up to that time had Dr. Vann ever told you directly,
or indirectly, that he would have nothing more to do with
the case?
A. No, sir.
Q~ Had he sent you any bill up to that time!
A. I got a bill later on, but I don't know just wliat time I
received it.
Q. G?ing hack to the hospital on the morning following
the acmdent when you were m there and Dr. Vann was in
there, wl1ere was Gardner,

page 47 }

Mr. Williams: Give us the date, Mr. ,vmcox.
Mr. Wplcox: The morning following the accident, wh1cp was the 20th of October.

A. In l1is bed.
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Bv Mr. Willcox:
"'Q. How .about the next morning-the 21sU
A.. He did not get out of }Jis bed until he was removed from
the hospital to .go home. He could not move.
Q. Did he on one of those occasions have some visitors in.
there!
A. He was permitted two visitors at a time.
Q.
ere there some boys in there when Dr. Vann crone
in?
A. Ther~ was one boy in there when Dr. Vann was in there
·on the 30th, yes. ·
Q. When he was in there on the 20th .and 21st, were there
.any boys in there 1
A. It is possible that there were.
Q. You don't recall their names?
A. They never permitted over two boys at a time in there.
Q. After you called Dr. Simpson and Dr. Corpening, what
did they do to Gardner 1
A. Is it all right for me to refer to my notes for just one
minute?
Q. Yes, if they are your own notes..
pag·e 48} A.. They are my own notes.
·

,v

Bv Mr.· "Williams:
Q. When did you make them t
A. Shortlv after the accident. That was when thev bivalved
the cast. They split the cast down. They e_xamined his gen,eral condition, and could find nothing particularly wrongw

By Mr. Willcox-:
Q. You can't tell what they found. They examined his
general condition, and bivalved the cai:;U
A. Yes, sir.
Q. Explain to tl1e jury what you mean.
A. They removed the top of the cast. They cut it down
both sides, and removed the top., leaving the bottom part to
protect his leg. But, tliey ~lid not remove the bandages.
Q. When you say '' the bottom part,'' you mean the part on
the back of his leg?
A. The cast was completely around l1is leg, and they removed one part; just cut it in two.
Q. But they removed the part that was on the front of
his leg?
·
A. Yes, sir.
Q. He was lying on bis back Y
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A .. It was to support his leg. They put it back,.
though, and put bandages around it to relieve any
pressure.
.
Q. They put the top half back and just tied it with band
ages?
A. That is right.
Q. Did they take off the bandage that was underneath, on
that occasion T
A. They did not ·remove any bandages at all.
Q. Describe Gardner's condition from then until the 27th
day of November; just generall)" ,and not in detail. In the
first place, was he able to walk!
A. Unless he was walking around the house. I don't know.
I wasn't home during- the day.
Q. You don't know whether he got up or not during the

page 49

~

4

dayY

A. If he was up, he was np just for a short time.
Q. Did he or not have to use crutches Y
A. I would like to go ·back ·a minute. Where are we.?
Q. Between the time that the cast was bivalved on November 8, or about then, and November 27f
.
A. Well, I would not know whether he was moving around
the house. He certainly could not go out of the house. Mrs.
Harden can answer that better t]ian I ca11.
Q. Wbat about his pnin and fever Y
A. He continued to complain about his fever-I mnan., hh
pain.
Q. On November 27 what happened?
page 50 ~ A. Dr. Simpson told us we could bring .him-we
took him to Dr. Simpson's office to have the cast
removed.
Q. Were you there?
A. I took Gardner and Mrs. Harden to Dr. Simpson's office, and then went to my office. They were to call me. I
think there were three o~ four people waiting. In fact, I do
not think Dr. Simpson was in, and they were to call me when
they wanted me.
Q. Did they call you Y
A. They called me and told me to come up there right
away.
Q. Did you go back to the hospital Y
A. This was at Dr. Simpson's office.
Q. Had the cast been removed when you got there Y
A. Yes.
Q. And the bandages?
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A. Yes.
Q. Describe what you saw.
A. Well, it did not look like a leg. It was badly swollen
and darkened, with pus running out the side of it. I don't
know whether it was pus or some liquid coming ou.t.
Q. You say it was discolored and it was swollen. What
part of it was swollen?
A. The whole leg was swollen, and then his
page 51 ~ ankle was extremely swollen. Right around here
(indicating) it looked as though somebody had put
a tight band around it. It was white, as compared to the
other part.
Q. After Dr. Simpson removed that cast, and did whatever he did do in the office, what was done with Gardner
then?
A. We took him over to the General Hospital, in the physiotherapy room.
Q. Going back to the condition of his leg, where did that
swelling start?
Mr. Williams: Your Honor~ I object to that. He can say
where it was, but he cannot possibly say where it started.
Mr. Willcox: I' did not mean the cause of it.
By Mr. Willcox:
Q. In what part of his leg did the first indication of the
swelling start-below the knee or above the knee?
A. All below his knee.
Q. Did it extend all the way up to the knee 1
A. No, I don't think so. I think it probably went up to the
break, or maybe beyond the break.
Q. How far down did it g·o?
A. All the way-his whole foot.
Q. His whole fo~t was swollen 1
A. Yes.
page 52 ~ Q. What did it look liket
A. I don't know how to describe it.. It was just
one of the most terrible looking things I ever saw. ·
Q. We will go back to the General Hospital. You say be
was taken there?
A. We took him there immediately.
Q. For whaU
A. We were over there within half an hour.
Q. Wbat did you take him there fort
A. Because Dr. Simpson told us to take him over for
physiotherapy treatments.
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Q. You took llim there for the physiotherapy treatments?
A. Yes, sir.
Q. vVere such treatments rendered to him Y
A. Yes, sir.
Q. How of ten were they rendered to him Y
A. At least every other day until Christmas.
Q. How did you get him backwards and forwards to the
hospital for that purpose?
A~ He would take the rail bus. If I was in town, I would
try to meet him, myself; otherwise, he would have to have a
taxi. The taxi took him over, and called for him and took
him back to the rail bus.
Q. vVas he or not then on crutches?
A. Yes, sir.
page 53 ~ Q. How did his condition do after that up until
Christmas!
A. I would say fair. He was still complaining about his
leg hurting, thoug·h.
·
Q. Did he complain as much after the cast was removed Y
A. No.
.
Q. How about his fever, do you know about that f
A. No.
Q. What lmppened on Christmas Y
A. He developed this high fever. w·e called Dr. Corpening. She started giving him some more sulfa drugs.
Q. Did that continue Y
A. He stayed in bed then until, I think, December 29, and
we had to bring him in an ambulance to the· hospital where
Dr. Simpson aud Dr. Smith operated on him.
Q. That was in the Norfolk General Hospital?
A. Yes, sir.
Q. That was December 29, 1944?
A. Yes, sir.
Q. Do you know how long he stayed in the hospital on that
occasion?
·
A. Until sometime in February. I might have a note here
of it.
Q. Refer to your notes and give us the exact date.
A. He was taken to the hospital on December
page· 54 ~ 29; that was when he was operated on by Dr.
Smith and Dr. Simpson.
Q. W11en did he leave there Y
A. I don't have that here, sir. It is on the hospital. bill.
Q. You spoke of. Dr. Smith and Dr. Simpson. What Dr.
Smith was that Y
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A. Dr. C~ C. Smith, the surg-eon.
.And what Dr. Simpson are you ta1khig about?
A. D·r. Al,exander Simpson.
Q. Dr. William .A. Simpson¥
A. Yes, sir.
Q. That is the only Simpson to which you refer?
A. Yes, sir.
Q: After he came home from the hospital on that ·occasion,
·describe bis general condition from then until the next visit
to the hospital; not in detail, but in a general way..
A. After he came-home in February?
Q. Yes, sir.
A. Well, he was still on crutches. He. could not get around
without crutches.
Q. What about his pain f Did he then complain of pain as
be had in the past, or was that gone Y
A. Not so much as he did before.
vag·e 55} Q. How about his fever, do you know anything
about that!
A. No, I do not.
Q. How about the therapy treatments, were they discon_iinued after the operation 7
A. Mr. Willcox, I don't. It would be on that record. He
went so often that I can't remember just bow often, whether
he went back after the first operation or not. I think, pr.ob:ably, he did.
.
Q. Did he have to go back to the hospital again!
A. That was after February?
Q. Sirf
A. After February?
Q. After February, 19457
A, That was the first operation. Yes, sir, he went back
twice.
Q. When was the next visit to the bospitaU
A. In August.
Q. Have you got the date there 7
A. No, I do not.~.

Mr. Williams: .August 27.
By Mr. Willcox!
Q. How long was he there on that occasion f
A. About two weeks.

Supreme Court of' Appeals of Virginia·

60'

Ernest~. Harden, Jr ..
Q. Was there any operation performed then T
A. Dr. Smith expected to, but he did not.
Q. When did he go back the other time?
A. In October, around the 23rd-the middle of October.
Q. Under whose direction and care was he then!"
A. Dr. Smith's ..
Q. The same Dr. C. C.. Smith °l
A. Yes.
Q. Was he a:_gain operated on r
A. Yes ; a very se1·ious operation, yes,. sir.
Q. When did he leave·the hospital on that occasion T
A. On November 11, Armistice Day.
Q. Where did he go after that Y
A.. Home until the 15th, and then we took him, on Dr.
Smith's advice, to see Dr. Funston at the University of Virginia Hospital.
Q. That is Dr~ Robert V. ·Funston, the orthopedic surgeon,.
at the University of Virginia Hospital?
A .. Yes.
Q. After Gardner went to the University, he was taken
theret
A. Yes, sir.
Q. Did you go there with him?
Q. Did Dr. Funston examine him then¥
page 57 ~ A. Dr. Funston examined him and permitted us
to leave him up there. When we went up, we were
not sure he was going to let us leave him there, or .go t~ .
school..
Q. Gardner stayed at the University and you came home
thenf

page 56

·

~

A. Yes, sir.
Q. And the treatments which were rendered thereafter,
you only know about those from what he told you and from
what Dr. Funston told you t
A. That is right.
Q. In July, I believe it was, his log was amputated, was it
noU
A. J nly 5, and then again on the 12th.
Q. SirT
A. Then again on the 12th. It was· amputated twice.
Q. Mr. Harden, going back to the time of the accident, in
what class high school was Gardner T
A. He was a senior.
Q. When would he have graduated T
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A. In February following the October, 1944,-that would
be February, '45.
Q. When was he due to enter college T
A. He would have entered the University of Virginia during that month-February-because they had this accelerated
course at the University.
page 58 ~ Q. Did he graduate from high school in February?
A. No. He had to stay over another six months.
Q. How long was it before he could go back to school t I
mean, how long was it before he could actually attend school?
A. He was two or three weeks late in getting back to school
He was being tutored at that time at home. .
Q. By a private tutor?
A. Yes, sir.
Q. Prior to this accident did Gardner have any employment
in the afternoons 1
A. Yes, sir.
Q. What was that employment,
A. He had a little three-quarter ton trailer, and a Plymouth, that he used to g·o out in every afternoon and get a
load of dirt and top-soil from Frank Whitehurs.t 's farm, and
deliver it around to these people, for which he was paid $2.50
to $3 a load.
Q. Did he do that regularly when he wasn't playing football!
A. That is right.
Q. Was he able to do that after this accident 7
A. Hardly.
Q. Had he been accustomed to working in the summertime,
in addition to thaU
· page 59 ~ A. Yes.
Q. ·what work did he doT
A. He was a lifeguard at the Cavalier Beach Club for_ a
period, and he was a private lifeguard for a family down.
there, and he was also a bellhop at the Breakers Hotel.
Q. How long has it been since he started that hauling
work?
.
A. The last year or two prior to his accident.
Q. So, then, for a period starting a year or two prior to
his accident, he had worked in the afternoons and during the
summers?
A. He has always worked since he was nine years old, carrying papers, or something-.
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Q. Let's come down to the matter of your expenses. Your
~on was living with you all the time, was heY
A. Yes, sir.
Q. And you were supporting him?
A. Yes, sir~
Q. You paid his hospital and doctor bills Y
A. Yes, sir.
Q. Have you made up a list of the expenses which. you have
incurred to -date?
· A. The best I could.
Q. Do they include bills from Dr. Simpson and
page 60 ~ Dr. Smith?
A. No, they do not.
Q. You have not yet received bills from them f
A. No.
Mr. Williams: May it please the Court, could we take a
short recess?
The Court : Yes.
(The following proceeding was had in the absence of the
,jury:)
Mr. Williams: I want to object to the introduction of any
of the bills, on the grounds that it is not shown that they are
properly chargeable, and proper damage to be charged,
against Dr. Vann; that there is no showing they wer.e incurred
by virtue of any act of Dr. Vann.
The Court : I will admit the bills, with the assurance that
evidence will be introduced showing that they were made
necessary by the negligence of the doctor.
(The trial was then resumed in the presence of the jury.)
By Mr. Willcox:
Q. Mr. Harden, state to the jury in detail what expenses
you have incurred in the treatment of Gardner?
Mr. Williams: I understand that my objection goes to all
of these bills, on the grounds stated Y
page 61 ~ · The Court : Yes.
By Mr. Willcox:
Q. Just take your list and read the items off.

Foy Vann v. A. G. Harden and E. R. Harden, Jr.

63

Ernest R. Har.den, Jr•
.A. ''Norfolk General Hospital bills
Supplies and Medicine
Dr. Newcomb

$1,214.69
15.70
10.00"

Mr. Williams~ Do I understand you have bills for all of
these items?
Mr. Willcox: Not for those that are estimated..
A. Dr. Corpening-that is blank
Dr. C. C. Smith-that is blank.
Dr. Simpson-we have that.
J3y Mr. Willcox:
Q. Did you giv~ Dr. Newcomb 's bill?
A. $10.
"Dr. Funston, University Hospital
Ambulance

450.00
10.00"

Q. What was that for?
A. That was for bringing him from the Beach to the Gen-eral Hospital for the first operation on December 29.
'' Medicine and Supplies {estimated, other than above) 125.00
'Special Cloth~ng, including shoes, pajamas, extra
laundry and other incidentals
50.0C,
Special Mattress
29.95
page 62 } '' Rail-bus Fare from Va. Beach and return, 97 trips at 75 cents
$72.75"
Mr. Williams: Could we find out whose trips they were!
A. They were for Gardner.

By Mr. Willcox:
Q. When he was going to the hospital for the physiotherapy
treatments Y
A. Yes. I have a statement here from the hospital showing
the number of trips he made.
'' Taxi from bus terminal to hospital and return· 97
trips at $2
,
$194.00
Tutoring
125.00
Special transportation to ·College
.
50.00
.28.50
Special transportation from College at Christmas
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Loss from work : 9 months at $62.50
3 months a~ $200.00

$562.50
600.00

1,162J50
Extra transportation for parents to and from Hospital
213.60
Transportation at time of amputation
24.00
Special nurses
156.00
168.00',. '
Mrs. Harden 's meals and ropm, while nursing
They could not get· ~nough nurses, and she had to stay np
there with him. Tha~ is just her room and board.
page 63 } "University H~spital for
tions,
Dr. Swineford
Dr. James -0.. Smith
Hanger Corporation (artificial leg)

three opera-$551.75
33.00
31.50
223.30'""

That was $175, pins transportation for Gardner
and myself up the:Pe and back.
''Additional dressings and medicine and supplies
( estimated)
100.00 °
There is no way in the world that I could keep a record of

it. I just put it in round figures.

Q. The first estimated item· yon have here is '' medicine
and supplies $125.'' Yon have :µo record of those, have you ·r
A. No, sir, I have not.
Q. They were just itemsA. Crutches, crutch pads, crutch tips, cotton, bandages,.
sulfa medicine from the drug stores, from either in Norfolk,
or Virginia Beach, or Charlottesville.
Q. Are you or not satisfied that you paid at least that much!
A. Plus ..
Q. The next item is ''Special Clothing, including shoes, pajamas, extra laundry and other incidentals." Explain that
item.
A. He had to have a special shoe when he was going back
and forth to the hospital. It was during the winpage 64 ~ ter, and we had to get, I guess, three or four of
those. · They had to be laced in the back, and split.
They had to make them up for us.
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Q. How about the pajamas, and so forth?
A. Well, he was in the hospital two or three months ·at a
time. He had to have his pajamas changed three or four
times a day.
Q. How about the special mattressY
A. We had to get a special mattress, which we were told
to get, so that his leg would not sink in the bed ..
Q. That was ordered by one of the doctors Y
. A. Yes, sir.
Q. Who was Dr. Swineford?
A. They called Dr. Swineford because he had so much morphine, or dope, while he was having his leg amputated. I'
think he was suffering from asthma, from lying on his back
so much. We had to call Dr. Swineford in for that.
Q. Dr. Swineford was one of the doctors at the University
of Virginia Hospital 1
A. Yes, sir.
Q. Who is Dr. James C. Smith Y
A. I ·don't know who he was.
Q. Have you paid him the bill Y
A. I have not paid him yet.
Q. Do you have a bill from him Y
page 65 ~ A. Yes, sir.
Q. Where is he located Y
A. He is also at the University of Virginia.
Q. He is one of the doctors at the University?
A. Mr. Willcox, this is a mistake. It was at the Univer. .
sity Hospital, but it was not for Gardner.
Q. That is for someone else Y
A. Yes, sir.
Q. That $33-item should come off Y
A. That is right.
Q. "Tutoring,'' what was that due tof
A. Because he was not able to go to school, and we were
trying to keep him up· with his studies.
Q. That item of $33 should. come off?
A. Yes, sir. That was put in there by mistake, because it
was a University bill. The young lady who copied this included that in there.
Q. Of those bills, some of them have not yet been paid1
A. Some of them have not been paid. Furthermore, I have
paid a lot of bills to Dr. Funston, and we do not have a record
of them. We will have to get the checks from the bank. There
is one $33-bill that we could not find, and another $50-bill, and
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"then a smaller bill that we paid to Dr. Funston.
Q. They are in addition to these items Y
A. Yes, sir.
Q. You have not found the bills?
. A. No, sir.
Q. Have you found the checks T
A. We tried to get the checks from tl1e bank .yesterday
afternoon, and we could not do it. But, it is around $100.
Q. The last item on here i~ also estimated at $100: "Addjtional dressings and medicine and supplied (estimated)."
A. That was during the past year. This other item .up
·nere was for the first year.
.
Q. You have no record of those?
A. No.
·
Q. Are you satisfied it was at least $100?
A. Very much so. If you buy penicillin, as we bought it,
$100 would not go very far.
· Q. The only two bills that are to come in, as far as you
know, are Dr. Smith's and Dr. ·Simpson's?
A. They are the only ones that I know of.
page 66

~

Mr. Willcox: I offer this list in evidence, Your Honor.
Mr. Williams: The same objection.
(Received and. marked "Plaintiff's Exhibit No. 8".)
-page 67

~

By Mr. Willcox:
Q. I hand you what purports to be a bill from
Dr. Vann. Did you receive thaU
A. Yes, sir.
Q. Have you paid it Y
A. No, sir. I wrote him a letter and explained why I
would not pay it, though.

Mr. Willcox : I offer this bill of Dr. Vann in evidence.
Mr. Williams: I object to that bill. It is perfectly immaterial.
.
Mr. Willcox: It is the bill that Dr. Vann rendered for this
service.
Mr. Williams: He has not paid it. It is perfectly immaterial.
The Court: Are you trying to recover that?
Mr. Willcox: No, sir, we are not trying to recover that.
'We have not paid. it, ·and hope we don't have to pay it. I
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want to show Dr. Vann's attitude. It says-: "If this ·account is not paid by August 15, it will be given to a collector."
l\fr. Williams: I object to it as being immaterial to any
issue in this case.
Mr. Willcox: It is material, Your Honor, for another reason. Dr. Vann claims, or Mr. Williams claims, in
:page 68} his opening statement that Dr. Vann had been fired
before this time, and this shows that he rendered
.a bill for services during that time.
Mr. Williams: An opening statement is not evidence.
The Court: Does this evidence throw any light as to the
time Dr. Vann was fired T
Mr. Willcox: No, sir, but there have been previous bills
sent. No bill was rendered prior to November 7.
. The Court: I do not see how this is relevant.
Mr. Willcox: We except, Your Honor..

By Mr. Willcox:
Q. Mr. Harden, going back to the date of the accident for
one question : Why did you employ Dr. Vann in the first
·
place?
.
A. My wife broke her leg- 1
Mr. Williams: Your Honor, I object to that. That is immaterial to any issue in the case.
Mr. Willcox: We expect to show, Your Honor, that because of his known reputation for good work in this line,
.and because he had treated his wife successfully. If he objects to our proving bis good reputatioriThe Court: I sustain the objection.
p·age· 69} Mr. Willcox: We except.
CROSS EXAMINATION.

By Mr. Williams:

Q. Mr. Harden, have you the bill there for the tutoring,
.
·
amounting to $125?
A. No. He had two or three naval officers, and Miss Hamlet.
Q. Have you got any bills for itT
A. What did you say T
Q. I asked you, have you any bills for the tutoring?
A. No. I gave them cash for it.
Q. You· gave them cash?
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A. An~ accepted no receipts.
Q. I understood you to say you had bills for all of those
items except those estimated ones t
·
A. I did not say that.
Q. You did notY
A. No, sir. Most of the bills are here.
Q. I am talking about this particular one of $125.
A. I don't have the taxi bills.
Q. I am not talking about taxi bills. I am talking about
the tutoring bill, in "the amount of $125 Y
A. Yes.
· .· '
Q. Who tutored Y
A: A Lieutenant Regal..
page 70 ~ Q. Where was he stationed!
A. He was stationed at the ·Norfolk Navv Yard.
He Jived at the Beach.
..
Q. Js he around?
A. No, sir. He is in Washington Stafo.
Q.. ,\7hen did he tutor¥
A. Betweep Lieutenant Day andQ. Just tell me how long Lieutenant Regal tu,tored Y
A. A month or two; when!ever they could get over there.
Q. What month or two!
A. Let's see. He was out of the hospital in February. I
guess it was beginning immediately after he was out of the
hospital, up until June.
Q. From February to June 1
A. Yes.
Q. 19451
A. That is rig·h t.
Q. You mentioned four or five others. Who was the next
onef
·
A. Lieutenant Day--·Edward Day.
Q. When did he tutor f
A. During the same period.
Q. Who elseY
· page 71 ~ A. Miss liamlet. She is st-ill in Norfolk.
Q. At what time did she tutor?
A. Around Christmas time.
Q. 1944?
.
.
A. 1944, yes. She was tutoring right after he broke his
leg. We felt he would be going back to school in a short time.
She is one of the teachers over at Maurv. I used to take
him over there when he went to the hospltal for treatment.
Q. How long prior to Christmas-was it '44 or '457
A. It would be Christmas 1944;

I\.'
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Q. How long before Christmass 1944 was she tutoring Y
A. I don't know what period of time that was. That was
two years ago.
Q. Did she tutor him from the time he left the hospitalA. I think until the time he was taken ill Christmas.
Q. From the time he left the hospital after the first admission, which would be October 30, 1944, to about Christmas
of 1944?
A. That is right.
Q. And you say her name is what?
A. Miss Hamlet.
Q. Wbat are her initials?
page 72 ~ A. I don't know.
Q. You don't know her initials?
A. 0 'Dell, I think.
Q. Where does she live Y
A. Colonial Place.
Q. Where does she work Y
A. Maury High School. She did. I don't know if she is
there now, but I imagine she is.
Q. What was the amount of her bill?
A. Her bill was very small. If I remember correctly, it
was under $30, because he would go to her house. These
other fellows came to our house.
Q. How many times do you reckon she taught him during
that period of time?
A. I would not guess.
Q. Fifty or sixty?
A. I would not say so.
Q. Forty?
A. I don't think that many times, no, sir.
Q. Approximately¥
A. Maybe fifteen or twenty times. That is a guess.
Q. Mr. Harden, when you understood that your son's leg
was broken, you called up Dr. Vann and then went to the
hospital?
,
A. That is right.
page 73 ~ Q. ··what time did you arrive at the hospital?
A. I would say tlmt it was shortly after four.
Q. Shortly after fonr?
A. Yes; maybe nearer five.
Q. And you say that Dr. Vann had been there and had set
the fracture., and had left?
A. No, sir, I did not.
·
Q. Did you see Dr. Vann there Y

,'/
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A. No, not t~at night.
Q. ·what?

.
A. Not that night. May I explain thaU
.
Q. vV ell, I just want to find out whether or not you saw
Dr. Vanni
A. I did not see Dr. Vann that evening. He said he did
not know when he could be over there. He came while I went
down to the train to meet my wife.
Q. vVhat time was thaU
A. That was around seven.
Q. And you got back n t wliat time 1
.
A. I got back shortly after seven. Dr. Vann had gone.
Q. Dr. Vann had been in and set the fracture, and had left f
A. That is right.
Q. You said the boy complained of pain 1
page 74 ~ A. That is right.
Q. Was he still under the influence of morphine?
A. At what time is this 1
Q.· ,vhen yon got back?
A. I rather imagine he was.
Q. What?
A. I rather imagine he was.
Q. Could yon tell?
A. How long· does it take to get over a thing like that 7
Q. That is what I am asking you.
A. I don't know.
Q. You don't know whether he was over it or not?
A. I imagine, if they bad given him morphine to set his
leg, that he was probably a little dopey at that time.
Q. And you say you stayed there until about eleven o'clock?
A.. As near as I can remember, yes.
Q. That would be Friday the 20th, wouldn't it?
A. That was Thursday night, October 19.
, Q. On the 20th what time did you get to the hospitaU
A. I imagine around nine or ten o'clock. Sometimes I
would go to the office first, an.d at other times I would go
home.
Q. You saw Dr. Vann at that time?
A. Yes, sir.
Q. You told him the boy was complaining of
pain?
·
A. Yes, sir.
.
Q. And he told you that was all rigl1t, didn't he T
A. On the morning of the 20th, yes. That was the next
morning. He said that he had X-rayed Gardner's leg, and
everything was all right. I had nothing to say.

page 75

~
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Q. On Satui'd&y did you see Dr. Vann?
A. Yes, sir.
Q. At what time Y
A. As near as I can remember, sir, it was in the early morning between-I -could not verify these dates, except it was
before twelve o'clock.
Q. That would be the 21st, w-0uldn 't it-Saturday morning!
.
A. Saturday morning would be the 21st, yes, sir.
Q. And again he told you the cast was all right Y
A. Yes, sir.
Q. Did you know at that time he was going home the next

id.ayY

.

A. I did not.
Mr. Willcox: That who was g·oing home?
Mr. Williams : Harden.
By Mr. Williams:
Q. You said you did not know that?
:page 76 ~ .A. I don't think anvboclv else did.
Q. Did you see him" any· more that day,
A. Practically all day..
Q. Practically all day?
A. Yes.
Q. Did you $Ce Dr. Vann any more tl1at day?
A. No, sir.
Q. After you left there before. twelve o'clock, what time
did you come back Y
"
A. When I left there before twelve on what day?
Q. The 21st I am talking about.
A. Where did I go to 1
Q. No. I asked you what time you came back. You said
you saw him there at twelve-you saw Dr. Vann before
o
"twelve?
·
·
A. Then you asked me wl1a t time I came back?
Q. Yes. You said you were practically there all day. Did
you stay there continuously?
A. Practically. The boy was in such pain that neither one·
of us left him.
Q. What time did you lenve the hospital?
A. I don't know; probably about six o'clock that night.
Q. You stayed there then from the time you saw Dr. Vann
·
until six o'clock?
page 77 ~ A. Practicallv. Maybe I ran down to the office
and came back

Supreme Court of Appeals of Virginia

7Z

Erttest R. Harden, J1·.
Q. Were you there the Saturday afternoon that Dr. Vann
came in?
A. Dr. Vann did not come in any more that afternoon, as
far as I know.
Q. You were there in the room with your boy the whole
time, were you not i
A. I imagine I could have gone out for a sandwich.
Q. Had you gone out for a sandwich around three o'clockt
A. Possibly.
Q. Do you recall your son's having any visitors?
A. Yes, sir.
Q. In the ropm Y·
A. I don't know a boy who I1ad more visitors .than he didQ. I am talking about on the Saturday afternoon that you
say he was so desperately ill f
A. Yes, sir.
Q. ·what visitors did· he have!
A. Two boys, or one boy.
Q. \Vhat were their namesf
A. I haven't the least idea, sir.
Q.. On what clay did the boy go homef
page 78 ~ A. The 30th.
Q. Did you try to call Dr. Vann any time Sa.turday afternoon 1
A. 'Which- Saturday-the 30th Y
Q. The 21st.
A. No. He was over there.
Q. He was over there that morning, and you say that the
hoy was complaining and was in terrible shape all the rest
of the day, .so you had to stay over there all that davf
A. That is rig·ht.
·
Q. Did you call Dr. Vann anv more f
A. No, sir.
"'
Q. What was his' condition Snndav morningf
A.
did not get there nntil Sunday at noon.
Q. Whatf
A. I don't think we got there until Sunday at noon.
Q. You thougI1t he was in such good shape that von did
not go up there again until Sunday noon f
..
A. There is quite some trip getting in from the Beach to
Norfolk.
Q. Did yon go up Monday Y
A. We did not miss a day.
.
Q. Didn't yon call Dr. Vann's office on Monday!
A. I don't remember doing it.

w~
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Q. Didn't his nurse advise you to get any doctor you wanted 1
·
A. I don't recall that.
Q. Didn't you, pursuant to that., call Dr. Simpson on Monday!
A. I called Dr. Simpson on Monday or Tuesday. We were
desperate.
Q. And Dr. Simpson went there on Monday the 23rd, didn't
bet
A. He was there Monday· or Tuesday. He came after I
called him. I don't rem em her whether it was Monday or
·.ruesday.
.
Q. When Dr. Simpson came, he saw him then every day,
from Monday until the 30th T
A. I would say that is about rig·ht, yes.
.
Q. And you gave Dr. Simpson all the information yon had
given Dr. Vann, didn't you 1
A. That is right. He looked at the chart.
Q. You have no complaint of Dr. Simpson's treatment,
have you?
A. Well, I don't know.
Q. What¥
.
A. I don't know. I don't know what you mean.
Q. I say, you have no complaint about what Dr. Simpson
did, or failed to do, while he had charge, have you t
A. ·wen, so far as I am concerned, he was Dr.
page 80 ~ Vann 's patient. He did the best he could., and relieved his pain. He crit the slits in his leg.
Q. You approved of that, didn't you Y
A. I felt he knew what he was doing; that he was trying to
relieve his pain.
. Q. Yon still think that, don't you Y
A. I do.
Q. You think that Dr. Vnnn could have done more than Dr.
Simpson?

page 79

~

Mr. Willcox : If Your Honor please, I object to that. I
don't think this witness can be called upon to pass on that.
.
The Court: I sustain the objection.
By Mr. Williams:
Q. You were personally satisfied when Dr. Simpson said
the boy could go home, were you not 7
A. No. I was everything but satisfied with his general
condition, because he was still complaining, but his fever had
gone down.
0

/
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Q.
30th
A.
· Q.

You thought it was all right to take him home on the
if Dr. Simpson said so T

I imagine so.
Now, he went home. How did l1e go home?
A. I believe I drove him home.
Q. And he stayed there until the 7th or 8th of November
without your calling any other doctor?
page 81 ~ A. Dr. Corpening came in to see him.
Q. Dr. Corpening- met him when he came home Y
. A. It is possible.
·
Q. Of course, it is possible, but I am asking you if she
didn't?
A. I don't know. My wife can tell you more about that
than I can.
Q. From the approximate time he got home until you called
Dr. Simpson, she was attending the boy, wasn't she?
A. I don't know how many times she came over there.
Q. She did come over during that period of time to see
him, didn't she?
A. I imag·ine so.
Q. She is your family physician, is she not?
A. That is right.
Q. On the 7tl1, at 4er suggestion, you called Dr. Simpson?
A. No, sir. We called Dr. Vann.
·
Q. Did you call Dr. Simpson Y
A. No, sir, we did not call Dr. Simpson until we called Dr.
Vann.
Q. I understand that. ··when did you call Dr. Simpson T
A. About five minutes after Dr.- Vann refused to come.
Q. What date was that?
A. It was either t11e 7th or 8th. If you don't
page 82 ~ mind, I can tell you exactly.
.
· Q. Well, the 7th or 8th is near enough for me.
Was that at the sug-~rnstion of Dr. Corpening?
A. I believe so. My wife made that arrangement; I didn't.
Q. He came down f
· A. Who came down f
·
Q. Dr. Simpson. And didn't you tell him that you discharged Dr. Vann from the caseY
A. I wasn't there. I did not see Dr. Vann.
Q. Didn't you call Dr. Simpson f
A. I called Dr. Simpson and asked him would he meet Dr.
Corpenin,g; down there.
Q. I ask you, when you called Dr. Simpson, if vou did not
tell him that Dr. Vann had been discharged from the case7

\1
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A. Most P.Ositiv.ely no. I expected the thing .to get along
~o well that Dr.. Vann would remov.e the cast.
The Court: Gentlemen, I would like to take a short recess.
(Thereupon, a short recess was taken, after which the wit11ess resumed the stand, and the last question was .read hy
the reporter.)

By

Mr. Williams:
Q~ I was talking about November 7 ·er 8, Mr. Harden.
.A. That was ·when I called Dr. Vann, and Dr.
page 83 } Vann then told meQ. He said he would not come. You testified to
that?
A. That is right.
Q. So you knew he wasn't going to hav·e anything -else to
-do with it., didn't you 7
A. No, I didn't. "\Vhy should I? He said there was nothing· wrong with the cast, to call -a general practitioner, preferably Dr. Corpening. I wanted Dr. Vann to come down
there, or I wouldn't have ealled him. I expected Dr. Vann to
go down there.
Q. He told you he would not?
A. He said it wasn't necessary. He did not say, ''I am
through." He said it wasn't necessary for him to go down.
Q. Then you called Dr. Simpson?
A. I called Dr. Simpson and told ,him that Dr. Varin could
not go down, and would he please go down and meet Dr.
-Corpening..
Q. At that thne you did not tell him that Dr. Vann had
been fired 1
A. ~o, sir, because he wasn't.
Q. Now, Mr. Harden, going· back to the first two or three
<lays after this accident, I believe you testified that you advised Dr. Vann he liad better look into the cast~
page 84 r because it might be too tight, or something of that
kind?
A. I advised Dr. Vann? No.
Q. You did not do thaU
.
A. I did not advise him. I asked him if he would not
please ·check the cast to see it it was too tight, because it
was unusual for Gardner to complain like he was doing. .
Q. And he advised you that it was not necessary?
A. In no uncertain terms..

I
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Q. And he also told you at that time., if I understood your
testimony, that if you did not like the way he was doing it.,.
he would be very glad for you to get another doctor to check
itf
A. To clleck his general condition; that there was nothing
wrong with his leg.
Q. You used the words '' check it,'' didn't you t
A. I did not use the word ''check''
·
Q. I wrote it down. So, he offered to let you get someoneelse at that time f
A. He suggested that I call a g•eneral practitioner to check
his general condition; not his leg. He knew the leg was all
right.
Q. Did you call a general practitioner Y
A ... We called Dr. Newcomb later.
page 85 ~ Q. That was after Dr. Vann had left the city,.
and ypu had Dr. Simpson?
A. No. I did 11ot call anyone, _because Dr. Vann was so
very definite about what he was talking.
Q. On the 7th 1 I believe you stated, you were present at the
time Dr. Simpson cut the cast °l
A. No, I was not.
Q. On the 7th of November you were not there f
A. No, I was not.
Q. And when you got back, yon found that that had been

done?

A. Yes, sir.
·
Q. At that time the cast was still on the leg, but had been
cntf
A. That is right. It was put back together with adhesive.
Q. It was put back and clamped, and wrapped tig·hU So,
the first time that you were present was on the 27th of November., in Dr. Simpson's office, when yon saw the cast off'
the legT
.
A. The bandag·e Irnd not been removed on the 7th or 8th.
They just temoved the outer shell.
Q. You only know about that from hearsay!
A. I saw it when I got home that night.
·
Q. I understand, but the first time you saw the
page 86 ~ leg was
the 27th of November in Dr. Simpson'R
officeY

on

A; That is correct.
Q. And at that time you said it was badly swollen-thP.
entire leg-and was draining pus,
A. That is right. They had just removed the bandages.
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Q. Who was in Dr. Simpson's office at that time?
A. Dr. Simpson, my wife, Gardner, and myself.
Q. ·when was it that they began to give this therapy treatment?
A. vVe took him over· there within half an hour. Dr. Simpson told us to rush him over to the hospital. ·whether they
did anything at that moment, I can't remember. I believe
they did.
Q. What did they do?
A. vVhat did you say?
Q. What did they do Y
A. They gave him several different treatments during that
period of 97 trips. One was with whirling water.. Whether
that was the first or not, I don't know.
Q. I am talking· about this day when you rushed him over
there.
A. I don't know. I could not look at the leg;; no one else
could. Dr. Simpson was there when we g·ot there, and he
met us right afterwards. What they did, I don't
page 87 ~ know.
.
·
Q. I understood you met him at his office f
A. We met Dr. Simpson at the hospital within half an hour
after we left bis office. Dr. Simpson also went over to the
hospital in his car. Then he instructed the girls over there
as to what to do.
Q. You don't know what was done Y
.A. No. I imagine he can tell you.
Q. Did anybody other than Dr. Corpening see your son
from November 7 until you carried him to Dr. Simpson on
November 27? .
.A. I don't think so.
Q. What?
A. I don't think so.
Mr. Williams : That is all.
HILD.A GARDNER HARDEN, .
called as a witness on behalf of the plaintiffs, having been
first duly sworn, testified as follows:
·

Examined bv Mr. Willcox:
Q. What is your name f
A. Hilda Gardner Harden.
Q. Hilda Gardner Harden?
A. Yes, sir.
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Q. You are the wife of Mr. Ernest Harden and
the mother of A. Gardner Harden Y
A. Yes, sir.
Q. ·what was Gardner's general health in the fall of 1944,
up to the time he had this accident f
~. Perfect., as far as I can say.
Q. Mrs. Harden, when did you first hear of his accident?
A. Around dinner time on the 19th of October, 1944, I
would say, about quarter of seven.
Q. Did you go to the hospital?
A. Yes.
Q. When you got there, what time was it, approximately?
A. Between 7 and 7 :30. I don't remember exactly.
·
Q. Where was Gardner then~
A. In bed.
Q. In bed?
A. Yes.
Q. Was Dr. Vann there?
A. No.
.
Q. Did you see Dr. Vann at all that nighU
A. No.
Q. How long· did you stay there that day?
A. Until it was time for me
go to sleep. I
page 89 ~ would not remember ·what time.
Q. Did he stay in bed all that time?
A. Yes.
Q. What complaints, if any, did lie make?
A. The :first thing he said was, "Mother, my ankle is nearly
killing me;'' nothing else.
Q. You left there about bedtime 7
A. Yes.
Q. Did you go back the next morning?
A. Yes.
Q. About what time did you get there?
A. I w:ould not remember, J\fr. Willcox.
Q. Was it in the forenoon or afternoon Y
A. In the late morning, I would say.
Q; In the late morning?
A. Yes.
Q. Did you go with Mr. Harden Y
A. No.
Q. Before or after he went?
A. After.
Q. Did you see Dr. Vann there that dayT
A. No.
page 88

to
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Q. How long did you stay there on that <lay 7
A. Well, just a little while then, and came back later.
Q.. You came back in the afternoon?
page 90 ~ A. Yes., in the late afternoon.
·Q. How long did you stay there 7
A. Maybe an hour.
·
·Q. Was he or not still complaining 7
A. Y.es.
·
Q. Did you go back on Saturday morning7
A. Yes.
Q. At what time did you g'O then f
A. Late morning.
-Q. Before or after Mr. Harden was there t
A. After.
. Q. Did you see Dr. Vann there that day?
A. No.
Q. Did you ever see Dr. Vann in the hospitaH
A. No.
Mr. "\Villia·ms: Your Honor, I move to strike out t4_e evi. -dence as to what complaint he made to his mother, because
there is no showin,g- that it was ever told D.r. Vann.
Mr. Willcox: There is a showing. Mr. Harden told him.
Bv Mr. Willcox:
Q. Was Mr. Harden there at any time on Friday while you
were there?
A. He came for me.
page 91} Q. Were any of those complaints made during
that time?
A. Yes.
Q. On Saturday0

Mr. Williams: Wait a minute, Mr. Willcox. She has testified to certain complaints he made to her on various occasions. I submit that they are self-serving declarations, and
are not admissible in. this case, unless it is shown that that
particular complaint was communicated to Dr. Vann.
Mr. Willcox: If Your Honor please, I submit that the
complaints are admissible, as showing the condition of the
patient. You can only tel1 a patient's condition by the complaint.
Mr. Williams: Some people complain, and some donJt.
Mr. Willcox: No one can tell when a person is suffering,
except what he says. Mr. Harden has testified that he was

.
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there a large part of the time on Friday, and practically all
day on Saturday, and that these complaints were made to
him, and he did repeat them to Dr. Vann, and his son re. peated tllem to Dr .. Vann, and they are the same complaints ..
Mr. Maupin: She is simply corroborating what Mr. Harden has testified to, Your Honor.
page 92 } Mr. ·wmiams: There was no objection to that,.
but this lady has te-stified to complaints she said
she did not communicate to Dr. Vann; that she never saw
him.
The Court: I sustain the objection.
Mr. Willcox·: We except.
Mr. Williams: I ask the Court to instruct the jury to disregard it.
·
The Cour~: Yon gentlemen arc so instructed.

By Mr. Willcox:
Q. Now, Mrs. Harden, were you there on Sunday Y
A. Yes.
Q. Did you see Gardner that day Y
A. Yes.
Q. How long were y~u there on Sunday f
A. I don't remember.
Q. WhaU
A. I don't remember.
Q. Were you thereA. Just the time anyone would stay with a sick child-an
hour or two ..
Q. An hour or two f
A. Yes.
Q. Did you, yourself, take Gardner's temperature on that
day?
page 93 } A. I did.
Q. Was that in the morning or afternoon f
A. In the late afternoon.
Q. What was his temperature when you took it Y
A. Over 103.
Q. What was his appearance then?
A. His face was very flushed, and he was in a great deal
of painr
Q. Did that continue during that day!
A. Yes ..
Q. Did you or not call Dr. Vann, yourself, or try to call
him.
A. I did not try to call him. Mr. Harden tried to call him.

Foy Vann v . .A.. G. Harden and E. R. Harden, Jr.

81

Hilda Gardner Harden.

I was with him when he did it, but 1, myself, did not handle
the phone.
Q. Did you, yourself, try tq call any other doctor Y
A. No, I did not. I was with Mr. Harden, and he tried to
call.
Q. Mr. Harden tried, but you did not actually try, yoursclfl
·
A. I did not actually hold the phone.
·
.
Q. From then up until the time Gardner left the hospital
on the 31st, were you in there every day,
A. Yes.
Q. vVere you there an hour or two, or longer?
page 94 ~ A. Well, I was there an hour or two.
Q. What was his condition during that period Y
A. He was always complaining of pain.
Mr. Williams: The same objection, Your Honor, about the
complaints of the patient.
The Court: I sustain the objection.
By Mr. Willcox:
Q. What was his appearance during that time?
.A. Well, just the same as it was the first time I saw him.
His face was flushed, and he looked like he was in pain, and
very uncomfortable.
Q. Did you, yourself, look at his toes?
A. I don't know that I looked at his toes, no.
Q. Were you there on the 30th when Dr. Vann came int
A. No.
Q. You never did see Dr. Vann at all?
A. No.
.
Q. Do you remember what day he came home from the
hospital,
A. It was on a Tuesday. I would say it was about the 30th
or 31st of October. I would not know exactly without a calendar.
Q. When he came home, was he able to walk around,
A. No.
·
Q. Did he or not go to bed?
page 95 ~ A. He went to bed.
Q. What was his condition then during the next
week?
A. Just about the same that it had been in the hospital:
uncomfortable and complaining of· pain, and flushed.
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· Q. Could he walk 1

A. No.
Q. Could he use crutches Y
A. Yes, when he did get up.
Q. For what did he g·et up T
A. ,Just to go to the bathroom.
Q. Did you call Dr. Corpening during that weekT
A. No, I did not call her, but she came by the night we got
home with Gardner.
Q. Did she come pursuant to a call, or did she just happen to come?
·
A. I think she just happened to come at that time.
Q. Mrs. Corpening is your family physician?
A. Yes.
Q. Is she not also a close, personal friend T
A. Yes.
Q. And she visits in your home frequently?
A. Yes.
Q. During the week following his return from the hospital,
did she examine him or treat him at all?
A. No ..
page 96 ~ Q. How long a time elapsed before a doctor was
called again?
A .. Just about a week.
Q. What happened then?
A. Gardner was in so mu&h pain and so miserable that I
called Mr. Harden, and told him that he could not stand the
suffering any longer, and asked him wouldn't he please call
-Dr. Vann, regardless of what it .would cost.
·
Mr. Williams: Your Honor, I object to this conversation,
and move to strike it out.
The Court: I sustain the objection.
Mr. Williams: That is the conversation that Mr. Harden
has already testified about; that his wife called him and reported those facts to him, and he called Dr. Vann.
The Court: She is reciting a conversation that was over
the phone between herself and her husband.
Mr. Willcox: Which her husband repeated to Dr. Vann.
The Court: I sustain the objection.
\
Mr. Willcox: We except, on the grounds stated.

By Mr. Willcox:
Q. Did Dr. Vann come Y

•
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A. N-0,,
Q. During that period had you, yourself, taken
his temperature?
·
A. Yes.
·Q. How often?
A. Two or three times a day..
Q. Was he or not running a temper.ature?
A. Yes.
Q. You did not make a: record of the temperature 7
A. No.
Q~ Do you recall about the range of the temperature f
A. Around 101 ; sometimes a little over and sometimes a
little lower,,
·
Q. After you phoned your husband, did any doctors appear?
A. Yes.
Q. Who were they?
A. Dr. Simpson and Dr. Corpening.
Q. What did they do?
A. They bivalved the cast to relieve any pressurepage 97

~

Mr. Williams: Just a minute. Your Honor, I object to
this lady's saying why they did anything.
· The Court: Just let her say what they did.

By Mr. Willcox:
.Q. What did you say they did T

A. They bivalved the cast and removed the top part of it,
and then put it back on, and bandaged it again.
page 98 ~ Q. Did you see that done, yourself?
A. Yes.
Q. Did they make any other examination of Gardner at
that time?
A. No.
Q. Did they take the bandage, that was under the cast, off f
A. No.
Q. From that time up until the 27th, were any doctors
called?
A. No.
.
Q. Did you, during that interval, take his temperature regu~~y

A. Yes.
Q. Did he or not continue to run temperature?
A. Yes..

.
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Q. On the 27th of November, I believe it was, he was taken
to Dr. Simpson's officet
Ar Yesr
Q. Did you go with him f
A. Yes.
Q. Tell the jury what happened there?
A. Do you mean to .describe what I saw?
Q. Describe wlmt you sawf
A. Dr. Simpson removed the cast entirely.
page 99 ~ Gardner's foot was distorted beyond anything I
have ever seen. It was the most horrible looking
thing. It was dis·colored and swollen, with an indentation
around the ankle that looked like a band bad been pressing.
I would say it was, perhaps, an inch wide. It was very much
lighter than the other part of the foot. vVhen they took the
cast off, the leg started draining at the ankle. Gardner fell
back. Dr. Simpson was almost overcome, hiipself, and certanly I was. Then we went immediately to the ·hospital to
start the physiotherapy treatment.
Q. How long did those therapy treatments continue?
A. From then until Dr. Smith operated on him last year
in the fall.
Q. What was Gardner 1s condition from that time until
Christmas?
A. Well, he tried to get around on his crutches a little,
but he was still in pain. He was trying, because he felt he
.should. Then at Christmas time be was taken very ill again
with an extremely hig·h temperature and a great deal of
pain.
Q. What did you do then?
·A. We called Dr. Corpening, and she administered one of
the sulfa drugs. I don't know which one it was. It was to
reduce the temperature. After a day or two he wasn't any
better. I think maybe two days afteny-ards she
page 100 ~ and I took the cast off-the rest of it-becausCl
the thing had to have support, and it was lying·
in the bottom of the cast. She and I had to almost prize tbe
leg out of it, as it was so swollen.. Then she called Dr. Simpson and said he had better get him to the hospital immediately.
Q. When was he taken to the hospital f
A. On Friday following Christmas. I don't remember the
date.
Q. Then he was under Dr. C. C. Smith and Dr. Simpson Y
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A. Yes.
Q. Did you visit him while he was in the hospital Y
A. Yes.
Q. He stayed there from that time until February 11, I
believe?
A. Yes.·
Q. When he came home, how did he get around?
A. On his crutches.
.
Q. Did he try walking with a cane for awhile?
A. For a week or so .
. Q. How did be get along with the cane Y
A. Well, the incision opened again and started draining.
He could not do very much with it. He began running a temperature again.
Q. Did he go back to the crutches?
A. Yes.
Q. Since then has he ever ·walked any other
page 101 ~ way, so far as you know Y
A. No.
Q. After the operation by Dr. Smith, how did his condition progress Y
A. I would not know about the temperature, Mr. Willcox.
The hospital chart would show that.
Q. I am talking· about after he got out of the hospital T
A. Well, he apparently felt all right. He was still struggling with the thing, because it was paining him a little. I
think the pain had been relieved by the operation.
Q. He was better after that, wasn't he 7
A. Yes.
Q. Now, he had two subsequent trips to the hospital?
A. Yes.
.
Q. And on one of those he underwent another operationY
A. Yes.
Q. After that he went to the University?
A. Yes.
Q. Did you go up to the University when he had his amputation?
Q. Did you stay up there at that time?
A. Yes.
page 102 }- Q. Why did you stay up there all that time?
A. I stayed the length of time I did because we
were not able to get enough nurses for him, and he could not
be Jeft alone. Someone had to stay with him every minute.·
Q. Did you actually stay with him in the hospital daily!
A. I actually stayed with him when Mrs. Thrasher went
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off at three in tlle afternoon. I was there to relieve her until
the nig-l1t nurse came on at eleven.
Q. Did you do that every day while he was in the hospital?
A. Yes.
Q. That was why you· incurred· the board bill up theref ·
A. Yes.
Q. :M;rs. Harden, during the time Gardner was at home
after the accident, was he or not tutored by anybody?
A. Yes.
Q. By whom¥ Do you recall?
A. Miss Lynette Hamlet, Lieutenant Regal, and Licutep.ant Edward Day.
Q. Did they come to yonr home and tutor him, or did he
go to their hornet
A. He had to go to Miss Hamlet's home, but Lieutenant
Regal and Lieutenant Day came to our home.
Q. Do you know exactly how long that tutorpage 103 ~ ing· lasted?
A. It lasted until the Christmas holidays.
Mr. Williams : I cannot hear you.
please.

Talk a little louder,

A. I am sorry, but I can't.
By Mr. Willcox:
Q. .It lasted until when T
A. Until the Christmas holidays.
Q. That was between the date of the accident and Christmas T
A. Yes.
.
Q. .Then did be have any tutoring after Christmas and be. .
fore he went back to school Y
A. A little after he came out of the hospital. He was in
the hospital fo1~ several weeks-seven or eight. Of course,
he was too ill to study then, but he had to have tutoring after
he came home.
Mr. Willcox: The witness is with you, Mr. Williams.
CROSS EXAMINATION.
'By Mr. ·wmiams:

.

Q. Mrs. Harden, how frequently would your son come into

Norfolk to be tutored by Miss Hamlett
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A. I think it was every time he had a physiotherapy treatment, Mr. Williams. I am not sure about that. 'I
page 104 } don't think he made any trips except when he
could do the two tog·ether.
Q. I understood you to say she tutored him from October,
1944, until about Christmas, 19441
A. Yes; every other day, I would say.
Q. So he was going in to be tutored during that time¥ Now,
was Mrs. Corpening your family physician f
A. Dr. Corpening.
Q. She was there when your son got back from the hospital on the 31st?
.
A. No, she was not there then. She came in about an
hour later.
Q. She came in about an hour laterf She bad also attended
him, lmcl she not?
'
A. Yes.
Q·. Did she see him between the 1st and the 7th of November?
A. Yes. She came several times, but not professionally.
Q. His condition was such that you did not think it was
necessary to call her professionally?
A. No, it wasn't that I did not think so, but the doctor
in the hospital had said his leg· was all right, and, apparently,
paid no attention to the tempera.ture he wa~ running, so I
thought he was all right under those circumpage 105 ~ stances.
Q. What was his condition from the 7th, when
Dr. Simpson came, until the 27th when he was taken to Dr.
Simpson's office?
A. It was just about the same as it had been before.
Q. Did Dr. Corpening see him during that time?
A. Occasionally. I would not remember how many times.
Q. During that time he was going in to be tutored 1
A. He was going into the hosp~tal, and being tutored while
he went in.
Q. Was she present when Dr. Simpson bivalved the cast
on the 7th7
A. Was who present,
Q. What?
A. Was who present?
Q. Dr. Corpening.
A. Yes.
Q. She was there f Was she helping t
A. Yes.
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Q. And from then on did she attend your son¥
A. Not professionally, Mr. Williams. She came as a friend_
M:r. Williams: That is all ..
page 106

~

RE-DIRECT EXAMINATION..

By Mr. Willcox:
.
Q. Mrs. Harden, are you definite as to the dates of the
tutoring¥
A. No, I am not, Mr. Willcox. I know that Gardner had
to g·o in for his physiotherapy treatments, and, as I remember it, he went to .l\~iss Hamlet in order to save trips into
town and to sav~ his strength.
Q. He went for the therapy tref,ttments after the cast was
removed in Dr. Simpson's office?
A. Yes.
Q. Before then· had he been going to Miss Hamlet for tutoring?

A. No..
Mr. Willcox: Stand aside.
ARTHUR GARDNER HARDEN,
one of the plaintiffs, having· been first duly sworn, testified
as follows:
Examined by Mr. Maupin:
Q. You are A. Gardner Harden, the plaintiff in this case,
are yon not?
A. Yes, sir.
Q. How old are you f
page 107 ~ A. Nineteen.
Q. I believe that on October 19, 1944, you broke
your leg, did you not1
A. Yes, sir.
Q. How did you happen to break it T
A. Playing football.
Q. Where was that f
A. At Dunn Field here in Norfolk.
Q. That, I believe, is somewhere out near 20th or 21st
Street?
A. Yes, sir. It is on the other side of Hampton Boulevard..

I
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Q. Were you playing in some league game?
A. Yes, sir; the Community League here in Noriolk.
Q. You were a ·member of the team?
A. Yes, sir.
.
Q. About what time of day was it when that leg was broken T
A. I don't know the exact time, sir. I imagine it was
around four or five o'clock; somewhere in that neighbor:..
hood.
Q. Were you taken to any hospital Y
A. Yes, sir. I was taken to the Norfolk General Hospital.
Q. How did you get there Y
page ~08 t A. By police ambulance.
Q. About how long was it between the time
yon suffered this break and the time you got to the hospital T
.A.. Around 45 minutes or an hour.
Q. That was in your right leg, wasn't it 1
A. Yes, sir.
Q. Above or below the knee f ·
A. Below the knee.
Q. Was one bone, or both bones, broken T
A. Both bones.
Q. Was there a break of the skin at alH
A. No, none at all.
Q. Just a break inside 1
A. Just a break inside; no skin abrasion at all.
Q. When you got to the hospital, was either of your parents
there?
A. Yes, sir. My father met me.
Q. Did he stay with you any length of timeY
A. No, sir.
Q. He left?
A. Yes, sir, he left.
·
Q. Where were you taken when you were first taken to the
hospital Y
.
.A.. I was taken to the emergency room.
Q. From there, where Y
page 109 ~ A. I"was taken to my room in the hospital.
Q. Did Dr. V mm come in and do anything for
you that afternoon or early evening?
. A. No, sir. I saw Dr. Vann for the first time in my room.
Q. I say, that same evening¥
A. Oh, yes, sir, it was that evening.
Q. That was in your room¥
A. Yes, sir.
.
Q. Then did he set the leg in your room f
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A. No, sir. I was taken again to the emergency room, and
it was set there.
Q. Was the cast applied at that same time?
A. Yes, sir.
Q. Yvere you given any sedative or opium?
A. During· the time it was set, I was under an anesthetic.
I was put to sleep when they set the leg. I don't know what
else they gave me during that time.
Q. Then you went back to your 1·oom, or you were taken
back to your room?
A. Yes, sir, I was taken back to my room.
Q. Do you remember your parents coming in the room
with you after you were taken back to the room?
A. I did not regain consciousness until after I got back in
the room, and I believe they were both there.
page 110 ~ Q. They were both there 7
A. Yes, sir.
Q. You did regain consciousness while tpey were there?
·
A . .Yes, sir.
Q. That first night, the night of. the 19, were you suffering
any considerable degree of pain?
A. Yes, sir, pretty bad.
Q. Where was the keenest pain you were suffering· Y ·
A. That nig·ht it wasn't in any particular spot. It was just
all in my leg·. I felt pretty bad all over.
· Q. And the next' day Dr. Vann came to see you?
A. Yes, sir.
Q. There has been some intimation here that you were sitting up in a chair when Dr. Vann came?
A. No, sir. I could not even sit up· in bed until the day I
left the hospital.
Q. You were in bed then on the 20th 1
A. I was in bed on the 20th.
Q. When Dr. Vann came in to. see you, was your father
there?
A. I don't remember whether Daddy was there at the time,
or whether be came in during Dr .. Vann'sQ. I mean, they were there together, were they?
A. I believe so, yes, sir.
Q. Did Dr. Vann do anything about your leg
page 111 ~ that day other than to look at it?
A. No, sir.
Q. That clay and that night did you suffer any great degree of pain Y
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A. Yes, sir..
Q. Was there any particular place that that pain gave you
more trouble than anywhere else°l
A. Yes, sir.
Q. Where was tba t J
A. l\fy ankle.
Q. Was that localization of pain around your ankle be.fore
Dr. Vann came on the 20th, or did you notice any after that Y
A. I think it was before Dr. Vann came. I· think I woke
up that morning, if I did get to sleep at all, and my ankle was
burting very bad.
.
Q. Diel you tell Dr. Vann about thaU
A. Yes, sir.
Q. W11at did he say1
A. I don't remember him saying anything about it.
Q. Did that pain continue in your ankle -during Friday
:and Friday night?
A. Yes, sir.
Q. Describe what it felt like, Gardner, if you can?
A. Well, it was very painful. It just felt like
page 112 } something was closing· in on it.
·
Q. That was around your ankle and instep?
A. Yes, sir. It was just around this part of my foot; much
more so than around the break.
Q. The next morning was Saturday the 21st. Had· that pain
continued all through Friday and Friday night,
A. Yes; sir.
.
Q. Did Dr. Vann come there Saturday morning?
A. Yes, sir.
Q. Was your father there at the same time Dr. Vann wasf
A. Yes, sir.
Q. I say, was your father there at the same time Dr. Vann.
was?
A. Yes, sir.
·
Q. Had that pain been continuous ever slnce-

Mr. Williams: May it please the Court, I submit that Mr.
Maupin is doing the testifying.. I object to the question as
leading.
The Court: I sustain the objection.
By Mr. Maupin:
Q. Had, or ~ad not, that pain been ~ontinuous?
A. It had.
Q. Did you report it to Dr. Vann?
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A. Yes, sir~
page 113

~

Q. Were your toes covered by the cast 7
A. No., sir ; they were uncovered.
Q. vVh.at, if any, sensation did you have in

your toes?.
A. I had no feeling, whatsoever, in my toes.
Q. You had no feeling, whatsoever!
A. No, sir.
Q. Were they :normal on ~ppe.arance, or swollen t·
A. They were somewhat swollen; slightly off color.
Q. When Dr. Vann came in on Saturday morning, did you
report the constant pain around your ankle that had been
giving you trouble 1
A. Yes, sir. Every time I saw Dr. Vann, I told him of
the pain around my ankle.
Q. What, if anything, did he do about it 1
A. He never said much about it. He just picked my leg
up, just in the cast-he just lifted it up or pinched my toes ..
He never said anything one way or the other about it.
Q. ·when he pinched your toes: did it give any sensation!
A. No, sir.
.
Q. Did you tell him so¥
A. Yes, sir.
Q. That was Saturday morning. Did Dr. Vann come back
· at any time at all during Saturday?
page 114 ~ A. No, sir; just Saturday morning.
Q. Just that one visit Saturday inorningt
A. Yes, sir.
Q. Did you see him the next day at all-Sunday Y
A. No, sir:
Q. Did you see him at all after that before the 30th?
A. No, sir.
Q. Had Dr. Vann told you that be intended to go away!
A .. No, sir.
Q. Did you know that he was going away!
A. No, sir, I had no idea.
Q. During that interval between the time Dr. Vann last
saw you on the 21st, which was Saturday, and the 30th-nine
days later-did you continue to suffer from that pain in your
ankle?
A. Yes, sir. ·
Mr. Williams : May it please the Court, I object to the
leading q~estions.
Mr. Maupin: I do not think that is leading, Your Honor.
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I simply asked him if he did. All he has to say is ''Yes'' or-'' No." I can a~k him did, or did he not, if :Mr. Williams
prefers.
Mr. Williams: I have no preference, except please do not
lead him.
Mr. Maupin: All right, sir.
page 115 }- By J\fr. Maupin:
Q. "\Vas, or was not., the pain in your ankle and
a feeling of constriction there, about whieh you testified you
suffered and reported to Dr. Vann-was, or was not, that
continuous after you Just saw Dr. Vann on the 21sU
A. Yes, sir, it was.
.
Q. What other doctor, if any, saw you between the time
Dr. Vann left on the 21st and the time he re-appeared in your
room on the 3oth 1
A. D~. Simpson.
Q. ,vhat did Dr. Simpson do with reg·arcl to your cast, if
anything?
A. Well, the cast came down to about this part of m~ foot.
Dr. Simpson cut it o~ either side up to the ankle; no further
up than the ankle. ·when he did that, inside of two or three
hours the cast opened up a little bit, from the swelling that
was in there. Part of my foot was exposed, and it was very
discolored; more or less black.
Q. You mean that part of your foot was visible below the
cast?
.A. Yes, sir.
Q. Do you remember what day that was done? You last
saw Dr. Vann on Saturday,, the 21st. Can you place what day
Dr. Simpson opened that cast on ?Our fooU
.
A. I believe it was the first day. I think it was
page 116 ~ a Monday or Tuesday.
Q. A Monday or Tuesday of the next week 7
A. Yes, sir.
·Q. Do you recall w11etl1er or not there were any X-rays
taken after the X-ray of the cast?
A. Yes, sir. I had a chest X-ray.
Q. Was there any other doctor who examined you besides
Dr. Simpson during that interval of time?
A. Dr. Newcomb .
. Q. Dr .. NewcomM
A. Dr. Newcomb.
Q. Do you recall when that X-ray of your lungs was taken?
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A.. No, sir, I don't. It was some time after Monday or
Tuesday; sometime during that week.
Q. vVns it before or after he cut this part of the cast off
your foot1
A. After that.
Q. After thaU You say that Dr. Vann returned, so far
as you know, or you next saw him, at least, on the 30th 1
A. Yes, sir.
Q. \Vere he and Dr. 'Simpson in your room together?
A. Yes, sir.
Q. Did you heat Dr. Simpson say anything to him?
A. No, sir, not that I remember.
page 117 ~ Q. You don't remember thaU
A. No, sir.'
.
Q. Did you, yourself, tell Dr. Yann what your condition
had been¥
A. Yes, sir. I complained of my ankle. I told him of the
sensation I had in my ankle.
·
Q. What was tl1e sensation that you complained to him Y
. A. lt was just that it was aching an awful lot;. so much
more than the break-the actual location of the break.
Q. You mean the pain was more intense in your ankle than
in the location of the breakY
. A. Yes, sir.
Mr. ,Villiams: May it please the Court, I ask that the
witness be allowed to say what he means. I object to the
question as leading.
The Court: I sustain the objection.

By Mr. Maupin:
Q. Are we, or are we not, to understand that the pain was
more intense in the location of the break!
A. It was very much more so in the ankle than in the
break.
Q. And did you tell tl1at to Dr. Vann?
A. Yes, sir, I did.
Q. What did he do to relieve that pain, if anything?
A. He never did anything to relieve it. The
page 118 ~ only thing he ever did to me was to lift my cast
up. My leg was in the cast, and he lifted it up
and looked at it, and put it .down and pinched my toes. Th~y
were the only things he ever did to it.
Q. You went home from the hospital, according to the testimony already in, on the 31st?

I
I
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A. Yes, sir..
Q. How did you g-et there T
A. I went home with my father..
Q. Did he drive you down?
A. I beg· your pardon.
Q. How did you go?
A. I went home in an automobile.
Q. ·when you got home, were you tl1en able to @'et about,
-or were you in bed?
A. No, sir; I was in bed.
Q. In bedf
4. Yes, sir.
Q. Did you get up at all during the next week after you
got home?
· A. Not after the next week. It was something like two
weeks before I even got up on my crutches to go into the bathroom. ·when I did get up., that was all I did: go back and
forth to the bathroom. The rest of the time I repage 119 ~ mained in bed.
Q. Did you see Dr. Simpson after you got
home?
A. Yes, sir.
Q. How long was it after you got home before you saw Dr..
SimpsonT
A. On the 7th or 8th of November.
Q. Where did you see him 1
A. In my room.
Q. At home?
A. Yes, sir, at home.
Q. Was any other doctor present?
A. Yes, sir; Dr. Corpening of Virginia Beach.
·Q. What, if anything, did Dr. Simpson and Dr. Corpening
do at that timeT
·
A. They removed the top half of the. cast. They cut the
cast in two and removed the top half. They did not remove
the bandag·e. They left the bottom half of the cast on there
for support. They did not take my leg out of the cast at
all; they merely lifted the top part off. When they got
through, they put it back on my leg and wrapped it to hold
the two parts tog·ether.
·
Q. After that had hP.en done, did you, or did you not, continue to suffer with plain 7
A. I continued to suffer, but not as much. The cast never
would go all the way down as tight as it had been. It never
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page 120

~

would go all ·the way together, because of this,
swelling.
Q. ·wasi or was not, your leg swollen at that

time!
A. It was swollen. As soon as they took the top part of
the cast off, it started swelling.
Q. Do you recall what day the entire cast was taken off
of your leg· and the bandages removed f
A. No,, sir, I don't remember the exact date. I remember , ·
I went to Dr. Simpson's office. My father drove me into town
and took me to Dr. Simpson's office.
Q. Who was pre~ent when the cast was taken off and the
bandag·es were removed from your leg f
A. Dr. Simpson, my mother, and Dr. Simpson's nurse were
in the office at that time.
Q. Was your· father there at any time when the cast was
taken off?
A. He wasn't there at the time the cast was taken off,
but he came there before it was replaced.
Q. What was the condition of your leg when the bandages
were taken off?
A. It did not look like my foot down there. It did not
look anything like a foot. It was black. It was not just
blue, but it was perfectly black. You could not tell my toes
were there, as they were so misshaped. As soon as the cast
came off, it started draining all around my foot and my:
ankle.
page 121 ~ Q. When you say ''draining,'' it was draining
from where?
A. It was draining from this section around here; draining from inside my leg·. The skin just broke, and it started
draining.
·
Q. The skin broke and it Rt.arted draining Y
A. Yes, sir.
Q. Was your ankle, as you described, blue all over Y
A. No, sir. There was an indentation around my ankle as
if a band had been around it, holding- it tight. It was arouml
an inch wide. It went. all the way around the angle. It wasn't
as dark as the rest of the foot. It was very light in comparison with the rest of it.
Q. You spoke of experiencing a numbness of your toes.
Did that pass off, or did it continue?
A. No, sir. I never regained any feeling in my toes at
· all.
Q. And you noticed that first when t

i'
I

I

I
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A. I noticed it Friday morning, very much so. Whether
I did Thursday night or not, I don't know.
Q. And you reported it then to Dr. Vann 1
A. Yes, sir.
Q. Do you mean that from that time until the amputation
of your leg, that sensation continued!
A. Yes, sir. I never had any feeling in my toes.
Q. After the cast and bandages had been taken
page 122 ~ off your leg, where did you go from Dr. Simpson's office 1
A. Dr. Simpson sent me to the Norfolk General Hospital
to the Physiotherapy Department there. I was supposed to
meet him within half an hour.
. Q. How did you g·et there 1
A. I drove with my father.
Q. Your father drove you there?
A. Yes, sir.
Q. Did he see the condition of your leg before you left
Dr. Simpson's office i
A. Yes, sir.
Q. Within a short time after the bandages had been re:moved Y
A. Yes, sir.
Q. What did they do for you after you got to the Norfolk
General Hospital Y
A. Dr. Simpson gave instructions to the technician in the
Physiotherapy Department. I went through two or three
treatments. One of them, I remember, was some sort of
treatment to stimulate circulation. I put my legs up in a
long box, or sometl1ing-, and it was supposed to stimulate
the circulation by a sucking motion.
Mr. ·wmiams: I object to his testifying what it was supposed to do.
page 123

~

By Mr. Maupin:
Q. They started the treatments that day 1
A. They started the treatments that day.
Q. Did you stay in the l1ospital any length of time then?
A. No, sir. After the treatment I went home.
Q. After that time, did you pay any further visits between
then and Christmas to the Norfolk General Hospital 7
A. Yes, sir. I went periodically to take my treatments
there at the hospital.
Q. Physiotherapy treatments Y
A. Yes, sir.
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Q. How often did you go?

A. At least every other day; sometimes every day.
Q. ·with regard to your tutoring by Miss Hamlet, do you
recall when that started?
A. I don't know the exact date. It started some time after
my first treatment in the Physiotherapy Department of the
Norfolk General Hospital.
Q. How long did you continue going to her T
A. Up until the beginning of the Christmas holidays. I
was taken sick over Christmas.
Q. Did you go to see her every time you bad a physiotherapy
treatment?
A. No, sir., not every time.
page 124 ~ Q. Did you ever -go to her except when you had
a physiotherapy treatment?
A. No, sir; just when I came into town for the treatments.
Q. What, if anything, happened on Christmas dayY
A. On Christmas day I became very sick. My temperature
went up, and I went to bed that night and stayed in bed.
Q. Was any doctor called in to treat you?
·. A. I believe Dr. Corpening was.
·
Q. How long did you stay at home after Christmas?
A. It was about three davs.
Q. Where did you go 'then?
A. I went to the Norfolk General Hospital.
Q. How did you get there?
A. Bv ambulance.
Q. When you went to the Norfolk General Hospital, what
doctor, or doctors, saw you there Y
A. Dr. C. C. Smith and Dr. Simpson.
0

The Court: We h ave reached the hour of adjournment,
gentlemen.
(Thereupon, a recess was taken 1mt.il 2 :30 P. :M:.)
page 125 ~

-AFTERNOON SESSION.

The trial was resumed at 2 :30 P. M., pursuant to the taking of the recess.
.
Mr. Willcox: If Your Honor please, we would like to" withdraw Mr. Harden from the stand a minute, and put on one
of the nurses from the hospital so that she may go back.
The Court : All right.
(
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ROSALIE HESSOM,
,called as a witness on behalf of the plaintiffs., having been
:first duly sworn, testified as follows :
Examined bv l\fr. Willcox:
Q. Wba t is your name 1
A. Rosalie Hes·som.
Q. ·what is your employment, Mrs. Hessom!
A. Physiotherapy technician.
Q. Wl1ere7
A. Norfolk Gener.al Hospital.
Q.
ere you that in October, 1944?
A. Yes, sir.
Q. Do you know Mr. Gardner Harden?
A. Yes, siT.
Q. Did you render physiotherapy treatments to him?
A. Yes, sir.
Q. At whose direction?
J)age 126 ~ A. Dr. Simpson's.
Q. I hand you a record, marked "Exhibit 5,"
:and ask you what it is?
A. It is a record of the treatments he had.

,,r

Mr. Williams: Talk a little louder, please.
A. It is a record of the treatments that Gardner Harden
had when he was coming into our department.

By Mr. 1Yillcox:
Q. Will you look at that, please, and tell us when he first
came in? Did you attend him, yourself, and give the treatments?
A. Yes, sir. He came in November 27, 1944.
Q. Do you recall the appearance of his foot and leg when
he came inY
A. His leg w.as swollen, and his foot was swollen and discolored.
Q. Discolored?
A. Yes.
Q. What was the color of iU Do you remember?
A. It was dark.
Q. Using this to refresh your recollection, what treatments
did you give him from November 27 to December 7, 1944'
A. He had a pavaex.

100

. Supreme Court of Appeals of Virginia

Rosalie H essom.
page 127 }
A.
Q.
A.
Q.
A.
Q.

A.
Q.

Q. ·what is tbatT
A. It is a boot that we use for circulation.
Q. You put the boot on his legf

That is right.
How does it operatef
Section and pressure·.
That is for the relief of poor circulation f
Yes, sir.
What was the next series of treatments 1
He had magne.sium sulphate packs and Infra Red.
Over what period 1
From December 7 to December 24.

A.
Q. 19441
.
A. That is right.
Q. What is the next series r

A. He had whirlpool from February 21, 1945, to Angust

25, 1945.
Q. Tell the jnry what the w11irlpool treatment is.

A. It is a tank that we nse for general massag·es and to
clear up infection. It stimulates circulation.
·
Q. I call your attention to the first page of that. Tbat
shows the name of the patient, his address, and tl1e doctor?
A. Yes, sir.
Q. And indicates pavaex treatment and whirlpool bath?
A. Yes, sir.
page 128 ~ Q. Is that diag·nosis in your handwriting!
A. Yes, sir.
Q. "What is itY
A. ''Poor circulation from fracture."
Q. On the back it has this table-

By Mr. Williams :
Q. Do I understand yon made the diagnosis Y
A: No. The diagnosis was given by the doctor, and we
put it on our chart.
Mr. Williams: I object to that, if Your Honor please, a~
hearsay.
The Court: Do yon wish to argue iU
Mr. Willcox: No, sir.
The Court: Sustained.

By Mr. Wilfoox:
Q. These checks in this block on the top indicate tl1e dntt:'s
that treatments were madeY
I'

''
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A.
Q.
A.
Q.
A.

Yes, sir.·
And those in red indicate the magnesium sulphate?
The change in treatment.
This is the original record i
That is right.

Mr. ·wmcox: I offer this in evidence, Your Honor, with
the exception of that diagnosis.
(Received and marked ''Plaintiffs' Exhibit No. 5".)
' page 129

~

Mr. Willcox: Now, if Your Honor please, this
is the original record of the hospital, which they
want back. I have here a copy of it, with one exception. On
the origfoal her signature is on the front page, and on the
copy it is on the back. May I substitute the copy for the
original?
Mr. vVilliams: I have no objection to substituting it if yon
have compared it, with the exception of what the Conrt struck
out.
Mr. Willcox: I w1ll run a pencil through that part that
Your Honor said was not admissible.
All right, Mr. Williams.
Mr. Williams: No questions.

ARTHUR G-A RDNER HARDEN,
resumed the stand, and further testified as follows :
Examined by Mr. Maupin:
Q. You testified at the morning session that you received
an injury resulting in a fracture of your leg while playing
football on October 19, 19441
·
A. Yes., sir.
Q. Up to the time you received that injury, what was the
state of your health?
A. I was in g·ood condition. I had been in the
page 130 ~ lmbit of playing football eYery winter-every season-for the past five years prior to the accident.
I had been a lifeguard down at Virginia Beach every summer, or practically every summer.
This business I had of my own was hauling dirt. My condition was pretty good for that, l)eeausc I had to dig all the
dirt, myself, and unload the trailer.
.
Q. We will come back to that dirt later on. But, you did
that work, yourself f
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A. Yes.~ sir.
Q. Loading and unloading the dirt?
A. Y cs., sir.
Q. It is not entirely clear as to when you began to feel
this pain in your ankle. Vl as it the nig·ht of the 19th or the

morning of the 20th f
A. On the night of the 1'9th there was too much pain all
over my leg to say that it was localized in one particular
place, but I remember early the next morning it was localized
in my ankle. It was a whole lot sorer there, and niore pain,
ful, than it ,vas at the break.
Mr. 'WiUiams: May it please the Court, we have been over
every hit. of this before lunch.
Mr. Maupin: Your Honor, I am not sure that I got this
straight.
page 131 ~ By :Mr. Maupin:
Q. Go ahead.
A. The sensation in my toes, I did not notice t.hat was
gone until the morning of the 20th-early that morning. I
noticed I didn't have any feeling at all in my toes.
Q. And the nature of the pain was where, and how!
A. In tl1e ankle. I had a throbbing sensation in there.
Q. Did you report both the pain-

Mr. "Williams: May it please the Court., that is exactly
the same direct examination. The record will bear me out.
Mr. Maupin: It mig·ht be, Mr. ·wmiams, but no harm will
be done.
By Mr. Maupin:
Q. Was that reported to Dr. Vannf
A. Yes., sir.

Mr. Williams: I object to it as repetition, Your Honor.
By Mr. l\fnupin:
Q. We had gotten to the .point where you had gone to the
hospital on or about December 29 f
A. Yes., sir.
Q. That was,. you said, three or four days after Christmas?
page 132 ~ A. Yes, sir.
Q. And you had said that after you got- to the
/,

'I
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]1ospital on that occasion there were two doctors who saw
you. One was Dr. 1N. .A. Simpson and the other was Dr. C. C.
Smith?
.l\.~ Yes., sir.
Q. That was when we adjourned for lunch. Now, how long
did you stay in the hospital on that trip?
.A. I stayed until around February 11; somewhere in that
week.
Q. Continuously f
A. Yes, sir.
Q. ·what treatment, if any, did Dr. Smith give you t
A. He performed an operation on my leg. I think there
were around five incisions in my leg, about an inch or inch
and a lialf long. He inserted drainage tubes in my leg to
drain off the infection. The tubes were kept in there, I would
say, about hyo or three or four weeks. Then they )Vere removed. That was the onlv treatment I had while I was in
the hospital at that time. i went down to Physiotherapy for
several treatments, but not too often down there.
Q. Principally what was done was this operation Y
A. Yes, sir.
Q. When you left the hospital on or about Febpag·e 133 ~ ruary 11., where did you goY
A. I we11t home.
Q. \'Vere you able to walk without the aid of crutches, or
not?
A. No, sir. I had to use the crutches.
Q.· You did use crutches!
A. I used crutches, yes ,sir.
Q. Did you at any time between then and the 27th of next
August walk without the aid of crutches Y
.
A. Yes, sir. I walked with tl1e -use of a cane sometime
during the summer for about a month. It did not prove too
successful. At least, the incisions that were put in my leg for
the purpose of drainage, that had healed up, broke open.
That was why I ·went to the hospital tl1e next time.
Q. Did you use that of your own responsibility, or pursuant to the sug·gestion of anybody?
A. I did that at the suggestion of Dr. Smith.
Q. That is, to discard the crutches and try the canet
A. Yes, sir.
·
Q. What was the sensation in your foot and ankle between·
the time you left the hospital·
A. I still hacl throbbing.
Q. Wait a miiiute. Between the time you left the hospital
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on or about February 11, 1945, and the time you
next went which, I think, was the 27th of A.ugustt·
A. I still had the throbbing in my ankle. I
never g·ot rid of. that. I never regained any feeling in my
toes., whatsoever. My ankle was stiff. I had no use of the
ankle.
Q. Did it become stiff after the operation 1
A. No, sir. It was stiff from the time the cast was firstremoved. I never had any action in my ankle at all from thetime it was broken.
Q. '\Vas it stiff during that whole time j
.1\.• Yes, sir.
.
Q. After, as you say, you tried this experiment at Dr.
Smith's suggestron of discarding your crutches and walking
with a cane, did you go to the hospital again f
A, Yes, sir. I went on August 27. ·when I got out of thehospital at that time, I was on crutches again. I stayed in
two weeks at that time.
Q. What was done to yon during those two weeks?
A. I was: just there under observntion. There wm·e not any
operations, or anything, performed during- those two week~.
Q. During the period between the time you got out in Fehruary and the time you went back to the hospital in Augus(,
were you taking physiotherapy treatments.?
A. Yes, sir~
Q. About how often?

page 134

~

A. About three times a week, at least.
page 135 ~ Q. When you would take these psysiotherapy
treatments before you entered the hospital on December 29, and the ones you took after you left on February 11,.
how did you get from your home at Virginia Beach to. the hospital?
A. I rode the Norfolk & Southern rail bus into Norfolk
from Virginia Beach. From there I took a taxi to the hospital. When the treatment was over, I took a taxi to the bus.
station again, and then took a bus back to Virginia Beach~
Q. Were you able to ride on the regular road buses Y
A. No, sir, I wasn't. The seats were too cramped together on a road bus. I wasn't comfortable in those. I
had to have a large seat in the rail ·bus.
Q. You got out of the hospital about two weeks after August 27, which would be on or about the 9th of Septemher f
A. Yes, sir.
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Q. Did you continue the psysiotherapy treatments after
that?
A. Yes, sir, I believe so.
Q. Did you go to the Norfolk General Hospital again after
that?
. A. Yes, sir.
Q. Do you remember when that was?
A.· It was around October 23; somewhere
page 136 ~ around that date.
Q.. How long were you there at that time Y
A. Approximately· three weeks.·
·
Q. What was the occasion. of your going to the hospital on
that trip?
A. I had another operation performed by Dr. Smith, which
was a very much extensive operation-I mean, a much larger
incision.
Q. The same general type of operation, was iU
A. Yes, sir. It was to clean out the inside of my leg, more.
or less. It was an incision about six or eight inches long.
Q. After that cast was taken off, Gardner, what was the
condition of your leg as to being whole, or otherwise 7 Did
you have all the flesh you always had on the leg?
A. No, sir, ·I didn't. I did right after the cast was removed, but' when I went into the hospital on Christmas, the
flesh started dropping off my leg. Right much of it dropped
off around the ankle. A place that big was bare bone expo!:ted (indicating).
·
Q. The bone was· exposed by reason of the flesh coming
offT
.
A. Yes, sir.
Q. You say that condition developed between the time the
cast was taken off and when Y
· ·
page 137 ~ A. And the time I went in the hospital Christmas."

Q. Did that ever heal up?

A.· No, sir. It healed up a little bit, but· it did· not completely heaL ·There ,vas always a ·hole about the size of a ...
quarter there,· with that inhch bone ·exposed, ,up until t1* .. ,.
time I had the leg amputated. ·
.: ....
Q. We got to this operation that Dr. Smith performed,
and you went to the hospital in October '45. . You were there
how long that tinie?
·
A. About three weeks-three or four weeks.
Q. Do you ·remember what day you got ouU
A. ·N 6, sir. It was some time between the 15th and 20th
of November, I believe.
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Q. I don't know that it makes any particular difference.
It was some time around the middle of November?
A. Yes, sir.
· Q. After that did yon remain at the hospital, or did you
go somewhere elseY
A. I went home for about two days, and then I went' to
Charlottesville, to the University of Virginia Hospital where
I saw Dr. Funston.
Q. How did you get to the University of Virginia Y
A. My father drove me up.
Q. Did your mother go, too¥
', ·
A. Yes, sir.
.
page 138 ~ Q. Did you see Dr. Funston as soon as you got
there, or did some time elapse'Y
A. That was the only way Dr. Smith would allow me to
enter school, with the permission of Dr. Funston.
Q. Dr. Smith communicated with Dr. Funston regarding
your case?
A. Yes, sir.
Q. And you saw Dr. Funston as soon as you got up there¥
A. Yes, sir. The day I got up there I saw Dr. Funston.
Q. Did'.Dr. Funston treat you't
·
A.·· Yes; sir. '·
Q. Did you enter the hospital at tlie Univ~rsity of Vi,rginia f
·
·
A. Not at the time.· I was just up there as a student under
the observation of Dr. Funston. I had to go. to Dr. Funston
two or three times a week tq have my leg dressed and have
it cleaned out. I did not go to the hospital under Dr. Funston 's care until this summer.
1

• •

:'

Mr. Williams: I did not hear t:hat.
(The last answer was read b-y: the rel>orter~)

By Mr. Maupin:
.
.
· · ·.
. Q. What was. the condition of your leg during that time,
fl'om the. time you went to the "University until the time yo.u
went to the hospital the next amnmer with repage 139 ~ gard .to being healthy tissue, or draining, or what Y
A. It was draining· an awf1!tl lot. The place,
on my ankle was still open. The bone was still exposed. I had
no action in my angle, whatsoever-no foot- action at all.
I was on crutches.
Q~ You testified this morning that when the dressing was

II
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taken off your leg on November 27 in Dr. Simpson's office,
the flesh or skin broke, and the leg started to drain 7
A. Yes, sir.
,,,, , ,
Q .. Did that drainage ever stop thereaffor7 ·
·
A..1 In some places on the ankle and foot it did, but in one
particular spot, where it was draining the most, it never
did stop.
Q. I take it that the drainage was continuous from then
on as to a part of that diseased tissue.!
A. Yes, sir.
Q. At the University you said you had to go to Dr. Funston several times ~ week for a dressing. Were there any
other dressings except the ones he put on that wer~ applied
· ,·
to your leg?
A. Yes, sir. Dr. Funston had a penicillin solution made
1

'for me-

·

:

·

Mr. Williams: May it please the Court, I object to what
Dr. Funston had done. He could ·not possibly Imow, unless
it was hearsay evidence. He said he had a· penipage 140} cillin treatment made for him.
. A. I had to dress: my leg three times a day, myself.
By Mr. Maupin:
Q. What did you apply to it7
A. This penicillin solution.
Q. Who prescribed that for yout
A. Dr. Funston.
Q. Did that continue from the time you started to Dr. Funston until the time ·you entered the: hospital again t
A. Yes, sir.
·
Q. All of tho~e·:dres·sings that y,ou described t
A. Yes, sir. .
· ·
Q. When did ·you enter the hospital first. after you got. to
the: University of Nirgi.nia 7
· A. July 17 or 19 I believe.
Q. And for what purpose1
A. To have a skin graft. Dr. Funston was geing to try
to cover up that hole which was expose.a on my leg-the open
plaee.
Q. The place where the bone was exposed!
A. Yes, sir.
Q. Did he graft any skin on thaU
A. Yes, sir. He took some skin firom just below my knee

mg
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and "'put. it on this open place,. and sewed it up and left it
. like that.
page 141 } Q. Was that successful or not 1
A. No, sir, it was not successfuL The new skin.
that was grafted rotted away. The· incision, that he sewed up,,
opened itself up again.
·
Q. How long were you in the hospital that time f
A. I was in all summer.
Q. You were in all summer °l
A. Yes, sir.
Q.. After the skin grafting operation proved unsuccessful,.
what other treatment was prescribed for your _leg, if any T.
.A. They decided to amputate it then. ·
Q. How many amputations were there °l
·
A. Two.
Q. When did the first one take place t
A. I don't know the date, sir. It was during the summ~r;
Mome time in July.
Q. What was the nature of the first amputation, if you
know!

.

A.. They took my leg off about right here. They took
off my foot and ankle first, and left it open, with a traction
on the ends of it to hold the skin down. Thev did riot sew
the ends· ·up. Two weeks later-around a week and a half
later-they took off the rest of it, and sewed up the ends of
my leg.
page 142 } Q. They took it off higher!
A. I beg your pardon Y
Q. They" took the bone off higher Y
A. Yes, sir.
Q. All of ·that was· in the summer of 1946 °l
A. Yes. sir.
·
.
Q. Do you recall about how long you were in the hospital
at tho University of Virginia?
A. This· past summer? I was in there from either thP
17th or 19th of June until the latter part of August, ·or th~
middle of August.
q. Certainly as much as two months then f
· A. Yes, sir, every bit of two months. I t.hink it was thirtee:n weeks, to be exact.
Q. Following· that second amputation, 110w long did yon
have to stay in the hospital?
A. Three or four weeks.
Q. Did you go back to Norfolk then, or did you go hack
to enter school at the University?
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A. No, sir. I had to come home to Virginia Beach.
Q. How long did you stay at ·home?
A. I stayed at home until the 3rd of October, when I returned to the University as a student.
Q. Did you have any medical treatment while
page 143 r you were at home t
A. Yes, sir. I went to Dr. Corpening at the
Beach to have it dressed about once or twfoe a week. That
,1v-ent on ~rb,mt, three weeks. The rest of the. time it did not
need dressing.
Q. Then you went back to the Universitvf
A. Yes, sir.
·
..
Q. Have you had any medical attention since you went
back there in October?
A. I have to go to Dr. Funston around every two weeks
just to have it checked."
Q. The Doctor Funston you speak of is Dr. Robert Fun·
ston of the University1
A. I believe so.
.
Q. Is he just a general practitioner, or a specialist?
H. He is an orthopedic specialist.
Q. Who has charge of the orthopedic work in the University
of Virginia Hospital 1
A. Dr. Funston.
Q. So the man you went to was the man in charge of the
orthopedic work there f
A. Yes, sir.
Q. With the exception of that peried of a month, or less,
that you tried to walk with a cane on the advice of your doctor,
has there been any time since your leg was broken that you
could walk witl10ut the aid of crutches?
page 144 r .A.. lust that time I walked with the cane.
Q. I say, with the exception of that time?
A. No, sir, there has been no time.
Q. Will you be able to wear an artificial leg on that amputated limb?
A. Yes, sir.
Q. Have you been able to get one yet?
A. I have been measured. I have not been fitted. I think
I will be fitted some time next month.
Q. When do you expect to get it?
A. I clo.n 't know how long it takes. I know there are at
least two :fiHings; w11ether there are more than that, I don't
know.
Q. You hav:e to have two fittings¥
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A. Yes, sir.
Q. Did you say you were going to have the first fitting
next month 7
A. Yes, sir, some time. next month-the first part of next
month.
Q. Gardner, how long prior to your accident had you been
working!
A. You mean counting the summers and after school¥
Q. Any kind of work.
·
A. I have been working since I was nine years old.
·
Q. ·what did you start doing then Y
page 145 ~ A~ Carrying papers.
Q. For the two summers, we will say, before
your accident, what work, if any, had you been doing during
· the vacation from schooH
A. Two years before I hurt my leg, I was a bellhop at
the Breakers Hotel. The following summer, or the summer
prior to the accident, I was a lifeguard at the Cavalier Beach
Club.
Q. How much did you make during the summer you were
bellhopping at the Breakers Y
. A. I used to average around $40 or $45 a week.
Q. How many weeks were you there 7
A. Twelve.
Q. That was the summer of 19421
A. 1943.
Q. Now, the next year-the summer of 1944-you say you
·
were a lifeguard at the Cavalier?
A. At the same time I was a lifeguard at the Cavalier, I
took care of some children, sort of on the side-line, for a
lady down at the Beach, who paid me $50 a week to take
care of them, plus the $30 a week that I got at the Cavalier for
working there.
Q. Can you tell us about how much you made that summer
by those activities?
A. I don't know exactly what the figures are,
page 146 ~ sir. I did not take care of those children for
the lady down there the whole summer, but I
think it was well over one thousand dollars-about one thousand dollars. .
Q. One thousand dollars? You are satisfied it was that
fuuch?
· A. Yes, sir, very much so.
Q. That takes care of the summer earnings. Did you have
any way of making- money other than during the vacation T
A. Yes, sir. After school I used to haul dirt with this
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trailer and car of mine. I used to haul a load every afternoon.
I used to get between $2.50 and $3 a load. On Saturday I
could usually haul three or four loads. ·
.
·
Q. Did you get at least one load every afternoon7
A. Yes, sir.
Q. In all kinds of weather, or did the weather keep you
from hauling?
A. The weather kept me from hauling..
Q. What?
4,. The weather kept me from hauling. If it was raining
too bad, I could not do it.
Q. On fair days you would haul dirt, and in rainy and bad
weather you could not?
A. Yes, sir.
Q. To whom did you sell that top soil after you
page 147 } got iU
A. A lot of people down at Virginia Beach had
sandy lots, who wanted to get their lots covered with good top
soil for their yard or garden. Do you want me to give the
specific names of the people T
Q. I don't think that is necessary. I just wanted to know
generally what disposition was made of it f
A. People wanted the top soil for their yards.
Q. Did you have any difficulty in disposing of it T
A. No, sir. I still have orders for it.
Q. You could dispose of as much as you could getf
A. Yes, sir.
Q. From where did you get the top soil t
A. From Mr. Frank Whitehurst's farm in Princess Anne
County, about two miles from Virginia Beach. There is a
large farm there.
Q. You were permitted to take it from there?
A. Yes, sir.
Q. How long had you been doing that, Ga.rdner?
A. From the time I first g-ot my automobile. I would say
it was two or two and a half years. I am not sure.
Q. At 'the time you were hurt playing football, were you
attending school?
A. Yes, sir.
Q. Where?
page 148} A. Maury High School here in Norfolk.
Q. In what class were you at the time you were
hurt?
A. The 1a st. ha1f of my senior year.
0. When did yon expect to g-raduate from Maury?
A. I expected to graduate in February '45.
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Q. .As a matter of fact, did you graduate in February '45f
A. No, sir, I did not.
.
Q. Whyf
A. I had to drop ont of school because of my injury, because:
I was in the hospital so long.
. Q. ,Yhen did you graduate?
A. I finally·graduated in June of '45.
Q. When did you go back to Maury after your injury r
When was the first time you re-entered school Y
· A. · Some time after the middle of March. ,
· Q. Between the time you were hurt and the time you reentered Maury, did you have any teaching from people outside of school t
.A. yes; sir.
. Q. Private tutors¥
.A. Yes, sir. I had Miss Hamlet in Norfolk, who. teaches
.Maury; to coach me. There were two naval officers who
lived a~ Virginia Beach, who were staying at Virginia Beach
at the time, and they coached me.
·
page 149 ~ Q. I t];iink you said this morning that you used
to go to ~fiss Hamlet's house when you came in
for physiotherapy treatments?
A. Yes, sir.
Q. Not every time, but frequently,?
A. Yes, sir.
. Q. I take it t11at that ceased at the time you entered the
hospital on the 29th of December Y
·
A. 1:es, sir.
.
Q. When did thees two naval officers start tutoring you 1_
A. They were helping before I went in the hospital at that
time. I think they started about a month before. They just
helped me keep up with my lessons. While I was in the
hospital for that two months' period, while I was in the ho8pital here at Christmas time, they came in once or twice a
week and helped me.
Q. At the hospital T
A. 1:es. sir, at the hospital.
Q. Let's see if I have that straight. As I understand yon,
they started tutoring you before you went in the hospital in
DecembeI", 1944?
A. Yes, sir.
Q. And where dicl they come, or where did you go, for that?
A. They would come to my house at Virginia
page 150 } Bench.
·
Q. And then while yon were in the hospital be-
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tween J:?ecember 29 and February 11, you say they would
come to see you there f
·
A. Yes, sir. They would come to see me in the hospital.
Q. About how frequently?
A. One would come by at least once a week-once or twice
a week, or two or three times. They did not have a special
schedule.
Q. Once a week or more?
·
A. Yes, sir, at least once a week.
Q. After you got out of the hospital around February 11,.
did you still receive tutoring lessons T
A. Yes, sir; from those two naval officers I did.
Q. What were their names, Gardner?
A. Edward Day and Jim Regal.
Q. Did that continue until the time you re-entered Maury?
A. Yes, sir.
Q. Which was, you say, about the middle of March t
A. Yes, sir; after that, too.
·Q. Now, assuming you had been able to graduate from
Maury as you thought you would, in February, before you
were hurt, what were your plans for your edupage 151 ~ cation after graduation Y .
A. I planned to go to the University of Virginia
on the first of March. I think that was when the term started.
Q. The term started the first of March?
A. Yes, sir.
Q. In '457
A. In '45, yes, sir.
Q. Of course, you did not go then. Why didn't you got ·
A. I had not finished high school.
Q. You actually did enter the University, you testified, in
November-around the middle of November, 1945? .
A. Yes, sir.
Q. Yon have been going to the University ever since then 7
A. Yes, sir, with the exception of this summer term.
Q. "\Vere you able to earn any money· during the summer
of 1945 or 1946 f
A. No, sir, I was not.
Q. You were in the hospital practically the whole summer
of '45?
A. Yes, sir.
Q. Of '46.?
A. In '46 I was in the hospital.
Q. Were you able to enrn anything in '457
A. No, sir.
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page 152 ~

Q. Was that on account of your condition Y

A. On account of my injury, yes, sir.
CROSS EXAMINA.TION.

.
I

.By Mr. Williams:
'
Q. Mr. Harden, you spoke a minute or two ago about when
the cast was taken off, that the flesh fell away, and there was
a hole in your leg from then until Christmas; is that correct¥

A. I don't remember exactly the time it sloughed away. My
leg started draining when the cast was removed.
Q. WhaU
A. By Christmas time there was a hole in my leg about
that big around.
Mr. Maupin·: Let the record show, Mr. Williams, that when
he said, "that big around", it was four inches in diameter.
Mr. Williams: Anything you say.
By Mr. Williams:
Q. That was Christmas of 1944 Y
A. Yes, sir.
Q. Where was that Y
.A. Where was what f
Q. That hole?
A. In this part of my ankle, sir.
Q. How deep was it Y
page 153 ~ A. It went all the way to the bone. The bone
was exposed in the whole area.
Q. When did you first notice that f
A. The hole in my ankle Y I don't remember the e.xact date
when I first noticed it. I know that the time it was· biggest
was around Christmas time when the operation was performed.
Q. The cast was taken off on November 27th f
A. Yes, sir.
Q. And there was a big hole in there then f
A.. No, sir.
Q. I thought you said there was a hole?
A. It started draining. I don't remember whether the
hole was in there at that time or not. It started draining,
and my leg was big and swollen and black. I know it started
draining when the cast was first removed.
Q. Didn't you just testify that from the time that cast was
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taken off, the skin sloughed away, and there was a big hole
in there ·that stayed in there from the ti.me the cast was
taken off until Christmas f .
A. I did not say it dropped off instantly.
Q. When did you first notice that big holeT
..
A. The flesh just started dropping away soon after the cast
was removed.
Q. Approximately how long Y
page 154 } A. I can't give you an approximate length of
time.
Q. Two weeks Y
A. I don't know whether it was two weeks, or that ·day,
or when it was.
.
Q. Was it as much as two weeks, or more than two weeks!
A. That I first noticed the hole?
Q. Yes.
A. I don't remember, sir.
Q. Was it as much as a month T
A. I don't remember that, sir.
Q. From November 27 to December 27 was· a month. It
was before December 25, wasn't itT
A. Yes, sir.
·
Q. Could you tell us approximately how long it was before
December 25 T
A. I don't remember. It was some time between the time
the cast was taken off and the time I was in the hospital.
Q. Was there a .big hole in there when Dr. Smith saw you
in the hospital?
A. Yes, sir.
page 155

r

DR. W. A. SIMPSON,
called as a witness on behalf of the plaintiffs, ·
having been first duly sworn, testified as follows:
Examined by Mr. Maupin:
Q. You are Dr. W. A. Simpson, are you not?
A. Yes, sir.
Q: "W. A.'' stands for William Alexander, does it nott
A. That is right.
Q. Doctor, what was your medical education Y
.
A. I graduated from the Medical College of Virginia in
1918. I had postgraduate work at the Cleveland Clinic in
1925; also postgraduate work at the University of Maryland,
from 1928 to '31.
·
Q. Where have you practiced medicine Y
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.A. My :first practice was in the United States Navy from
191.~ to 1920; and from 1920 -to '28, in Beckley, West Virginia; from 1928 until I was recalled to the service in 1940,,
Baltimere ..
Q. You were called into the Navy or Army!
A. Navy.
.
Q. That was in 1940t·
A .. Yes, sir..
Q~ How long have you been practi.cing in Norfolkf
A. Since April 1, 1943.
.
Q .. Have you any particular speciality in medipage 156 ~ cine,-_or are yon a general practitionerf
A. I am doing general practice now; but, untiI
I went into· the service, I was doing orthopedics.
Q.. Orthopedics 1
1
•! · '
A. Yes, sir.
l ~!:Jr 1
Q. As I understand, that means the particular treatment
of the bones, doe~ it not 1
.A. Yes, sir.
Qr When were you first approached by anyone with regard
to the treatment of Gardner Harden f
A. I was called by Mr. Ernest Harden, the patient's father,.
on the 23rd of October, 1944.
Q. What time of day, if you recallY
A. I don't remember.
Q. Did you see the patient that day, or later!
A .. I saw him the following morning.
Q .. Where was he t
A. At the Norfolk General Hospital.
Q. What was the condition of the patient at the. time yon
saw him!
A. May I interpolate just for a moment t
Q. Surely.
.
A. I was called by Mr. Harden, who informed me that hi~
son had sustained a fracture of his leg, and was under treatment by Dr. Vann, and Dr. Vann had left the city.
page 157 ~ He asked me would I see him. I told him, as a
special courtesy to Dr. Vann, I would see tlw·
boy.
Q. That was the morning of. the 24th that you saw him t
A. The morning of the 24th, yes, sir.
Q. Did you examine the hospital records to see what orders
had been left, and what treatment had been given, and what.
the condition of the patient had been between the time of his
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admission on October 19 until the time you saw him on October 24?
A. Yes, sir.
Q. If you will look at the graphic chart, Doctor, that showsMr. Williams: What part are you talking about nowT
Mr. Maupin: The fever chart, I call it.
By Maupin:
Q. That shows that on October 20 Gardner Harden's temperature went from approximately normal to 101.6, did it
noU
A. That is rig·ht.
Q. And then on the afternoon of the 21st it went up to 102,
. which was sometime between four and eight o'clock T
.A. That is an eight o'clock temperature.
Q. And on the 22nd it went down considerably below normal
to 97.8?
A. That is right.
page 158 ~ Q. And on the 23rd it went to 101, and on the
24th it went to 102.2; is. that rigbtf
A. That is right.
Q. Did you look at the laboratory chart Y
Mr. Willcox: That is in the front, Doctor-the yellow
sheet.
A. Yes, sir.
By Mr. Maupin:
,
Q. I will ask you whether that laboratory ~hart shows that
there was a white blood count made on the 2fth of October?
A. Yes, sir.
·
Q. What was· the result of that white blood count T What
did it showY
A. 16,000 white blood cells.
Q. What is the normal white blood countY
A. Six to nine thousand.
Q. That means the number of white. corpuscles in a cubic
millimeter of blood, does it not Y
A. Yes, sir.
Q. If normal is six to nine thousand, what would a white
blood count ol sixteen thousand indicate Y
. A. It would indicate evidence of infection somewhere in
the body.
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page 159

~

Q. Does that chart also show the percentage of
neutrophiles f
A. Not on this chart that I have here, it doesn't.

Q.
A.
Q.
A.

Sir?
Not on this chart that I have here, it doesn't.
What date was thatt
It is not dated.
Q. ,vas it on there when you saw the chart, or do you
know? .
A. Sir?
Q. Do you know whether it was on there when you first
saw the chart?
A. It was on there when I first saw it, yes, sir.
Q. Sir?
A. It was on there when I first saw it, yes.
Q. What are neutrophiles, Doctor?
. A. They are one of the elements of the white blood cells.
According to form, they are the largest of the cells. They
carry a percentage varying from 65 up, of the total number.
Q. At 65 the top limit is a normal percentage?
A. About a mean aver~ge.
Q. If the percentage of neutrophiles is 77, does that indicate anything?
A. A severe infection.
Q. From the white blood count and the neupage 160 ~ trophiles count, as shown on the chart when you
first saw it, there were two evidences of infection
present in the patient's body somewhere-that is to say, from
the white blood count and the percentage of neutrophiles; is
that correct?
A. Yes, sir.
Q. Does the fluctuation of the temperature, that I have examined.you about, from the time of the patient's admission
to the hospital until the time you saw him, have any indication
with regard to the probability of infection?
A. It is another indicator of infection, yes.
Q. So we have three indicators of infection: The temperature, the neutrophiles percentage, and the white blood
count?

·

A. Yes, sir.
. Q. Doctor, what did you do for the patient when you got
there with reg·ard to the injured leg, if anything?
A. When I first saw this patient, he was in bed. He had
a cast applied to his right leg, from his foot upward. The
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"Circulation was good. His toes were warm. His toenail resp?nse was good. He was complaining of pain in the ankle,
pam in the foot, and anesthesia of his foes, or a dead feeling
in his toes.
Feeling that he might have some swelling in the foot, I
bivalved the cast, which means to cut it here and here, back
to the level of the ankle bone.
page 161 } Q. As I understand you, you did not bivalve
above the ankle bone?
A. I did. not bivalve the cast above the ankle bone, at the
expressed request of Mr. Harden, Sr., that it be not done.
Q. You say you did not do it above the ankle?
A. No, sir.
By Mr. Williams:
Q. What was that?
A. I said I did not bivalve the cast above the ankle at the
expressed request of Mr. Harden, Sr., that it be not done.
By Mr. Maupin:
Q. Do you remember what Mr. Hardin said to you about
that?
A. Just those words: "Don't cut it."
Q. I want to find out exactly what was said, as you recall?
A. I don't remember the exact wording.
Q. Did you consider the patient still Dr. Vann 's patient T
A. Yes, sir.
Q. Did the temperature continue after that had been done Y
A. Yes, sir.
page 162 } Q. What, if anything, did you do in trying to
find out what was the source of this infection?
A. The chest X-ray ·was done on October 26. That report
was that there was negative evidence of pneumonia or infarct ..
Q. What is "infarct" Doctor?
A. An element of blood clot·which may be split loose and
carried into the lungs following an injury.
Q. Did you consult with any other physician in Norfolk
with regard to this infection?
A. Yes, sir. I bad Dr. Newcomb look at him.
Q. Did Dr. Newcomb look at him after the X-ray was madeT
A. Yes, he did.
Q. That was negative as to pneumonia or infarct,
A. Yes.
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Q·. Doctor, when pneumonia is· present, what is· the averagerate· of the respiration of a .patient?
A~ It would be in the thirties-.
Q. Or around forty-as high as thau·
.A. It may run as high as that.
Q. Assuming tba t infection is present from some cause, if
the rate of respiration does not rise above 25 to 28, would
that indicate the presence of pneumonia?
A. It would not necessarily indicate it. Pneupage 163 ~ monia won 1t run that high ..
Q. What I mean by that, would· that indicate
there was probably pneumonia, or probably not pneumonia r
A. I would not base the diag-nosis on the respiratory ratealtogether. · · ·
Q. I am simply asking you whether or not a respiration
of that sort would :make it probable, or improbable, that thetrouble was .from pneumonia Y
A. A respiratory rate of 28, did you sayt·
Q. I will g·o over that. Look _at this chart, Doctor. On the24th it did not get above 25, did iU
A. That is rather difficult to say. I wonld say from 25 to
28.
Q. Somewhere along in there 1

A. Yes.
Q. At that rate of respiration, would the probability be
that the trouble was pneumonia, or would the probability be
that it was something else?
A. Well, he could have had an early pneumonia at that
· rate. Early pneumonia is at a normal rate.
Q. Pneumonia was eliminated as a possible cause of thi~
infection, was it not!
A. Yes, sir.
Q. How often did you see the patient after your :first visit
to him?
page 164 ~ A. I saw him daily
Q. Until what datef
A. Until Dr. Vann returned on the 30th.
Q. Did you see Dr. Vann on that dateY
A. I saw Dr. Vann on that date, or the following day.
Q. In the patient's room?
A. I saw him first in the hall, and then went back to room
with him.
Q. Did you tell Dr. Vann what had happened while he was
gone in regard to what treatment you had given?
r

·

Foy Vann v. A. G. Harden and E. R. Harden, Jr.

121

Dr. W. A. Simpson.
A. Yes, sir.

Q. Did you consider you had taken the case over, or. did
you relinquish it to Dr. Vann?
A. I relinquished it to Dr. Vann.
Q. The hospital record shows, and the testimony shows,
that Gardner Harden went home on OctoberA. I did not hear that.
Q. I say, the hospital record and the testimony indicate
that Gardner Harden left the hospital and went home on the
31st of October. When did you next see him, Dr. Simpson T
A. I next saw him on the 7th of November.
Q. Where did you see him?
A. At his home at Virginia Beach.
Q. Pursuant to whose request did you see him7
page 165 ~ A. Mr. Ernest Harden called me and asked me
to go to Virginia Beach to see his son. I demurred because I told him he was Dr. Vanu's patient, and
under those circumstances I could not see him. He told me
at the time that he had discharged Dr. Vann.
Q. He had done what?
A. He had discharged Dr. Vann. I agreed to go down.
Q. Did he tell you that he had called Dr. Vann and asked
him to come down, and he declined to do so?
A. I don't remember.
Q. Do you know definitely whether he used the word '' discharge''!
A. Yes.
Q. YOU think he did'
A. Yes, sir.
Mr. Williams: Doctor, could you talk just a little bit louderY
It is hard to hear.
By Mr. Maupin:
Q. Do you recall at all, thinking back, whether you were
advised of Gardner Harden 's condition as of that date by
his father?
A. Repeat that.
·
Q. Did Mr. Harden, Sr., tell you in what condition Gardner
was on the 7th of Noveniber T
page 166

~

Mr. Williams: I object to that, Your Honor.
It wo.uld be hearsay.
· ·
Mr. Maupin: I did not ask him what he told
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him. I simply asked him if· he told him of his condition, as
he .understood it. I don't want him to repeat what he said.
Mr. Williams: All right.
· A. Yes, he told me.

By Mr. Maupin:
Q. Did he tell you he tried to get Dr. Vann to come down,
and Dr. Vann declined to do so Y
A. Oh, yes, be told me that.
Q. So ycr. did go down to the Beach to see him. Was any
other doctor present when you examined him Y
A. Dr. Corpening of Virginia. Beach was there.
Q. What did you, or you and Dr. 'Corpening, do on the 7th
of November?
.
A. I completed the bivalving of the cast, coming up on
both sides, and lifted the top shell so that his leg might be
inspected.
Q. Did you take the bandage off at that time?
A. What do you mean by "bandage"?
Q. I understood that the leg was bandaged under the cast.
;Did you remove those bandages?
A. They are really not bandages. It is glazed cotton
wrapped around the leg.
page 167 ~ Q. I can't hear you very well, Dr. Simpson.
A. If that is what you refer to.
Q. I wasn't able to catch that answer. I don't know what
you said.
A. The glazed cotton which enveloped the leg before the
cast was originally applied, if that is what you are referring

to.

Q. Yes.

A.
Q.
A.
Q.
A.
Q.

That was cut here (pointing) to inspect.
At the anklet
At the ankle.
How far up the ankle would you say that was cuti
Probable three or four inches.
What was the condition of th~ ankle? ·

Mr. Williams: Wait a 'minute, Mr. Maupin. You said something about how far up the ankle was something. ·
Mr. Maupin: Was this wadding cut, and he said three or
four inches.
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By Mr. J\faupin:
Q. What was the condition of the ankle, as far as you could
observe, at that time?
A. The ankle, itself, was swollen to some extent, and there
were two areas just above the ankle bone here that were
necrotic, about the size of a quarter of an inch.
page 168 } There was one on each side.
Q. When you saw those necrotic areas-does
that mean the flesh was dead where those areas were?
A. The skin.
Q. Necrosis means death, does it noU
A. Yes, sir.
Q. And a necrotic area of the skin is dead tissue; is that
correctY
·
A. That is right.
Q. Did you take the leg out of the cast then, or just take
the upper half of the cast off7
A. I just took the upper half of the cast off.
Q. Did you see Gardner Harden any more between that
day and the day the cast was removed entirely V •
A. He was sent to the hospital for physiotherapy, and I
saw him at intervals.
Q. At intervals?
A. Yes, sir.
Q. Did he take that physiotherapy on your advice?
A. Yes, sir.
Q. I believe the cast was :finally removed in your office,
and the wrappings were taken off on November 27 ; is that
correct?
A. Well, I would say the lower element was removed, but
that was replaced afterwards. The cast was never
page 169 } removed.
Q. What I mean to say, the whole leg was exposed on that date?
A. Yes, sir.
Q. What did you :find with regard to the nature of the
bones in the original break Y Had they mended or not?
A. I could not tell about that at that time. Only an X-ray
would determine that.
·
Q. The next time you were able to determine it, had they
knitted or not?
A. I can read· you the X-ray report.
Q. All right, sir.
''November 17
A.
"Re-examination of the right leg in plaster shows that the
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fragments are maintained in good position. No callus formation is apparent but this could be obscured by overlying casL
Impression: Fracture of the right leg, under treatment.''
Q. Is the meaning of thatA. That is an inconclusive report.
Q. Did you get any X-ray report, or were you able to determine otherwise, after· November 27 whether both bones
had knitted Y
A. I had no further record of X-ray until Depage 170 ~ cember 30.
Q. What was the condition then Y
A.
'' December 30, 1944
"Re-examination of the right leg after removal of the
plaster cast shows that there is marked dorsal angulation at
the fracture site. Of extreme interest however is the presence of a large·amount of gas in the soft tissues. The entire
leg is involv~d. except for the gastrocnemius-soleus group.
''IMPRESSION: With the presence of a large amount of
gas in th~ soft tissues of the leg, the findings are suggestive
.
of gas bacillus infection. n
Q. When you exposed that leg on November 27 in your office, was Mrs. Harden present, as well as Gardner and yourself?
A. Yes, sir.
Q. ·what was the condition of the leg as you found it then,.
Doctor?
A. The leg was swollen. The areas, to which I have previously referred, were still present. The foot was swollen.
Q. How about those spots of necrocis, wer~ they still pre8ent?
page l 71 ~ A. They were still present, yes, sir.
Q. Were they about in the same condition as
they were when you o~erved them on the 7th Y
A. Yes, sir. They were dry necrosis.
By Mr. Williams :
Q. What did you sayf
A. Dry necrosis.
By Mr. Maupin:
Q. Doctor, was there any reasonable possibility of undue
pressure where those spots of necrosis appeared, between
the time you bivalved that cast on the 7th and the time you
observed those .spots on the 27th of November?
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Mr. Williams: I object. We do not deal with possibilities,
Your Honor.

By Mr. Maupin:
, Q. Medically speaking, was there any possibility of pressureMr. Williams : I object to that. Anything is possible.
The Court: Do you wish to argue it, Mr. Maupin?
Mr. Maupin: Sir?
.
The Court: Do you wish to argue th~U
Mr. Maupin: Yes, sir. I am trying to find out whether or
not there could have been any pressure, with the
page 172 } cast in the shape it was, during that period. It
seems to me a medical man ought to be able to
answer that. He knew how the cast was.
(The question was read by the reporter.)
Mr. Williams: I object to that, Your Honor.
The Court: I do not think we can deal in possibilities.

By Mr. Maupin:
Q. Was there any pressure, from that cast, from the time
you bivalved it on November 7 until you saw those necrotic
spots on November 271
A. Are you referring to the period between November 7
and the 27th T
Q. Yes, sir.
A. The purpose of bivalving was- to relieye the pressure.
Q. Did it relieve it?
A. Yes, sir.
Q. It did relieve it?
A. Yes, sir. ·
Q. To what do you attribute that necrosis of the flesh 7
A. It will take a little time to answer th~t. The presumption would have been that there was pressure created by the
cast.
Q. I got your answer as this·: The presumption
page 173 ~ is that the pressure was created by the cast. Is
that what you said? Did you say that the necrosis was caused by pressure created by the cast?
A. Yes, sir.
.
Q. Did you observe the patient, or have him under con-
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stant or regular observation, after the 27th of November,

1944?
A. I saw him at interYals until he was brought into the
hospital ag·ain on the 29th of December, at which time I had
a call from Dr. Corpening stating· that his leg was tremend-

ously swollen, and he was in a great deal of pain. He returned to the hospital on the 29th of December.
Q. Did you see him that day?
A. Yes, sir.
Q. Had that necrosis improved at all¥
A. No, sir.
.
Q. Doctor, was that what you would term a pressure necrosis?
A. Yes, sir.
Q. Was there any involvement, in your judgment, of the
pressing· of the nerves?
A. I think that was what caused the necrosis: the pressing
of the nerves.
Q. Doctor, what sort of fracture did Gardner Harden have?
I refer to a simple fracture, a comminuted fracpage 174 ~ turcd, or a compound fractiire?
A. A simple fracture.
,
Q. As I understand, a simple fracture means that 110 considerable fragments of bone are present, and there is no
breaking of the skin by the bone; is that correct?
A. There is no puncture of the skin.
Q. ·what is the difference between a simple fracture and a
comminuted fracture?
A. A simple fracture may be comminuted, and also a compound fracture.
Q. Was this a commimited fracture?
A. This was a simple fracture with some slight comminution.
Q. Comminution means there lias been some splintering of
the bone; is that right?
A. Yes.
Q. If there is some splintering of the bone, then there is
involved usually some damage to the soft tissue?
A. There is damage to the soft tissue.
Q. Would the probability of damage to the soft tissue increase with the amount of comminution there?
A. Oh, yes, that is presumptive.
Q. Is swelling to be anticipated after a break such as this
boy suffered?
A. Yes, sir.
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Q. Was the kind of cast that was put on his leg
a plaster cast f
.A.. It was a plaster cast.
Q. An unyielding cast 1
A. Yes.
Q. .An original cast 1
.A.. Yes.
Q. Assuming a cast is applied so that it fits properly when
applied, and afterwards a swelling· occurs, should that cast
be adjusted to the limb as it is after it is swollen 7

page 175 }

Mr..Williams: May it please the Court, I imagine the
element of time would have something to do with that, and
the extent of swelling, and many things.
By Mr. Maupin:
Q. I will put it this way: Should the cast be examined
frequently to ascertain whether the swelling bas occurred
and the cast is too tight!
A. Yes., sir.
Q. If it is too tight, what happens?
A. If it is too tight, the first physical appearance would
be a constriction of circulation.
Q. Is it possible to have a nerve injury without an impairment of the nerve 1
Mr. Williams: I object to the possibility,. Your Honor.
page 176 ~ By Mr. Maupin:
Q. ·would a cast, which is too tight, cau~e an
injury of the nreve without causing an impairment to the
circulationMr. Williams: Your HonorMr. Maupin: Let me finish my question, Mr. WilliamsBy Mr. Maupin:
.
Q. -assuming that a cast is applied, and when it is applied, or afterwards, it becomes too tight, could that tightness be sufficient to cause a nerve injury without impairment
of the circulation?
Mr. ,,rmiams: Your· Honor, I object to that, on two
grounds. First, there is no evidence in th~s record that the
cast was too tig·ht. The second ground is he is dealing with
"could," which is again a possibility.
·
The Court: He said it was too tight.
Mr. ,vmiams : I did not hear him say so.
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By the Court~
Q. Didn't you say that the covering was too tight Y
A. No., sir .. I answered the question about pressure.
Q. I thought you said--I may have misunderstood youI thought you said that. the idea of cutting the cast was t()\
relieve the pressure 1
page 177 ~ A.. That is true.
Q. There would not have been any pressure"
would there, if the cast lmd not. heen too tig·hti
· A. The cast wa·s cut on two different occasions. It WaH;
bivalved in here, and the second one was here. If you will
read the question that was asked by Mr. Maupin, he did not
ask me if the cast was too tight.. He asked me if there wa~,
pressure.
.
Q. I am not speaking about whether the cast was too tight.
when it was first applied, but, assuming that it was not too
tig·ht when first applied, if there were pressure created, it.
would be because the cast was tlien too tight, due to the swelling·, and what-noU
A .. Ye~, sirr
Q: Is that correct f
A. That is correct.
Mr. "Williams: Let's find out what the question was.
(The last question by Mr. Maupin was read by the reporter.)
Mr. Maupin: I will withdraw my last question.
(The last question by the Court and the witness 1 answer
were read by the reporter.)

By Mr. Maupin:.
Q. Is that a condition which should be ant.icipage 178 r pated after .a fracture and the application of an
unyielding cast 1
.Mr. Williams: May it please the Court, haven't we ~ot
to limit that to some question of time, whether it was one day- 1
or two months, or ten days?
The Court: I will let him ask the question, and tl1en vou
. may cross-examine the witness.
·
By Mr. Maupin:
Q. My question now is: Ought the possibility of such swelling, with the result that the cast would become too tight, be
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anticipated by a physician in charge of a case of that sortT
A. Yes.
Mr. vVilliams: In a case of what sort?
Mr. Maupin: The sort that Gardner Harden had.

By Mr. Maupin:
Q. Your answer was "Yes"?
A. Yes. You can anticipate that in any case.
Q. As a matter of fact, any unyielding cast applied to a
broken limb ought to be viewed with suspicion and examined
to see whether it has become too tight, ought it not?
A. Yes., sir.
Q. ,vhen Gardner Harden came in on the 29th of December, did you call any other physician in for consultation about
the case at that time?
A. At the request of Mr. Ernest Harden, I
page 179 ~ called in Dr. C. 0. Smith.
Q. Is Dr. Smith a surgeon 7
.ll. Ycs., sir.

.

Q. Do you know what treatment was thereafter given .to
Gardner Harden after Dr. Smith was called in 1
A. Dr. Smith and I operated on Gardner Harden that same
afternoon.
Q. What was the nature of the operation, Doctor?
A. Multiple incisions in the leg, and an insertion of drainage tubes.
Q. ,vhat was the _purpose of thaU ·what were you trying
to accomplish?
A. To relieve the accumulated pus in the leg.
Q. When you saw him on the ~9th of December, did you
.
notice any falling off of the flesh on his ankle or foot?
A. No, sir, I did not.
.
Q. Does your answer mean there had not been, or you did
not notice?
A. There bad not been.
Q. At that time was the bone exposed?
A. No, sir.
Q. Vl as the bone exposed at any time during the time you
were treating him?
A. When we operated on him, we exposed the bone .
. Q. Whatf
page 180 ~ A. Wben we oper.ated on him, we exposed the
bone.
Q. I am speaking about an exposure of the bone that would
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not granulate., so that it would fill up again. You don't recall
seeing anything of that sorU
A. Tlle bone was not exposed.
Q. Was the flesh healthy in that area?
A. Except for the two areas that I described· before.
Q. Does that flesh ever granulate and come back again t
A. That is a problematical question. In some cases it does,
and in some it does not.
Q. ·what ·happened in this easel Did it ever come back
again?
A. I don't know, sir, because I didn't see Gardner Harden
after his operation, except for two or three dressings that
I did. Dr. Smith took him over then. I retired for a second
time.
Q. I did not quite get the end of your answer.
A. I said I retired for a second time.
Q. The last time you did see him and observed bis leg, was
the area healthy flesh or not where that necrosis appeared?
A. Oh, no.
Q. It was noU
A. No, sir.
Q. Do you think it ever would bec.ome healthy
page 181 ~ flesh after that, from your obser:vation?
A. I have no way of assuming that.
Q. You don't know whether it would or not 1
A. No.
Q. What is the prognosis of such cases usually--good or
bad!
A. Guarded.
Q. Guarded?
A. Yes, sir.
.
Q. Can you enlarge on that a little?
A. vVelJ, it would depend 011 your patient and bis general
condition; the response to injury and infection. There are
many things upon which that would depend.
Q. From your observation of Gardner Harden, did you consider that necrosis a serious condition, or noU
A. It was an unpleasant complication.
Q. It was problematical as to whether it would clear up,
or not?
A. It was problematical.
Q. Doctor, you first saw this patient on tbe 24th, you said.,
sometime in the morning-; is that correct?
A. Yes, sir, that is my recollection.
Q. And the l1ospital records show that there was morphine

\
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administered to him in the emergency room, and between the
time he was returned to his room on the night of
page 182 ~ the 19th and the time you saw him on the morning of the 24th, morphine had bc.,en administered
to him fourteen times. ·what is the purpose of the administration of morphine in a case such as Gardner Harden's 7
~- The same as it is in any other case: To relieve the
pam.
Q. Those records show, do they not, that that was the purpose for which it was administered to him?
A. Well, I see two endorsements here: '' Qom plained of
pain and given morphine.''
Q. On the 20th, once, hvice, three times, four times, :five
times for pain. That was on the 20th. Would you say that
a patient who suffered a fracture of the right tibia and fibula
such as Gardner Harden suffered. and had that fracture reduced on the night of the 19th, and liad to be administered
morphine five times, and hnd a temperature of over 101, was
ready to be discharged from the hospital, or not 1
A. Break that down.
Q. All rig·ht, sir. If a patient-a healthy young man seventeen years of age-suffers a break of the two bones in bis ·
lower leg, similar to the one Gardner Harden suffered, and
he has the fracture reduced and set to cast on the night of
the 19th of October, and on that night he is administered
· morphine twice, and in the next twenty-four
page 183 ~ hours he is g'iven five other administrations of
.
one quarter grain each of morphine for the relief of pain, and his temperature is then 101.6-

ifr. ·wmiams: When?
Mr. Maupin: On the 20th.
Mr. "Williams: ·wait a minute. Mr. Maupin. Between all
that time it was up and down, didn't iU
Mr. Maupin: It went up and down, but on tl1e 20th it
reached 101.6.
By Mr. Maupin:
Q. -do you think that such a patient as that should be
discharged from the hospital, or stay in the l10spital, under
those conditions?
A. I did not see the patient at that time.
Q. I know you didn't. I am asking· you if that were your
patient wouid you let 11im go home or keep him in the hospital?

UZ
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Mr. Williams: Your Honor, it is not a question of what
this doctor would do, or would not do.

B'y Mr. :Maupin:
.
Q. Doctor, let me ask yon one or two questions that lead
up to this. A-ssuming the factors that I have just enumerated,.
do you think the average doctor would send that patient home,.
in this locality, or keep him in the hospital Y
A. I have not any idea what the average doctor
page 184 ~ would do.
Q. Do you consider yourself as good as the
average doctor Y
A. No, sir. I am modest.
Q. Do you ke~p up with me{licine, particularly with ortho·
pedic work?
·
A. I try to.
Q. You know what the standards of the profession are, do
you not?
A. Yes, sir.
Q.. Bearing the standards of the profession in mind, d<>
you think the patient, under the circumstances I have just
outlined, ought "to be sent home or kept in the hospital?
A. The patient is the individual responsibility of the do~tor who has him under his care.
Q. .In your judgment, is it consist.ent with good medical
practice to send a patient home under those circumstances or
not?
A. You are just asking the· same question over again.
Q. What is pantopon?
A. It is a sedative in the opiate series.
Q. It is an opium derivative!
A. Yes, sir.
· Q. Does that have somewhat the same effect as morphine
does? .
page 185 r A. Yes., sir.
Q. They are used interchangeably! Some doctors will prescribe one, and some the other?
A. They are used in different cases.
Q. Did you prescribe pantopon for this patient ·after you
saw him?
·
A. If it is in the order book, I did.
Q. It appears from these charts that on the 24th pantopon
was given twice, on the 25th once, on the 27th once, on thP
28th once,, twice on the 29th, and on the 30th-that was the
time you were in charge, were you not?

-- -
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A. Yes, sir. But, I would have to see the order book. Do
. ;!. 1
you have that?
By Mr. Willcox:
Q. Do you mean the original order book, doctor 7
A. A photostatic copy would do.

.'., >
. •.

1

Mr. Willcox: The order book, whieh I imagine he refers
to, has been destroyed by the hospital after one year, but :the
charts are there. which show it was administered. ·
. ,•1. ·
Mr. Maupin: It was administered by the nurses. I asked
that question because up to that time it appears that mo.r;.
phine was administered., ~nd starting with the evening ·of
October 24, morphine was discontinued and pantopon .was
administered.
page 186

~

A. You are referring to the administration
somewhere· after eight 0 'elock f

By Mr. Maupin:
. Q. Yes, sir, after eight o'clock.
Mr. Williams: On what date?
Mr. Willcox: The 24th ~ay of October, 1944.

A. He was also administe_red pantopon at 3 :05 the follow- ·
ing morning. I wasn't there on either occasion.
By Mr. Maupin:
Q. The purpose of my question was : Do you recall
whether you changed from morphine to pantopon, or under
whose authority that was doneY Was that done under your
authority by an intern?
A. Probably by the house surgeon.
Q. But you saw it every morning on the chart: did Y.ou
not? .
A. Yes.
Q. And it was with your approval?
A. Yes.
Q.... Did that or not indicate that it was necessary toadminister some sedative for the alleviation of pain suffered
by the patient?
A. Yes, that would be the inference.
Q. Doctor, I am going to try one more time-have you rendered a bi~l for your services to Gt1_rdner Harden?

·-----,
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.

page 187

~

A. N~d~

Q. Have you got the amount with you Y
A, No, sir.

Q. You were asked to let us know what your bill was, Doc.,
tor. Have you got sufficient information at hand to let us
know what it was Y
A. I have no bill for the time I s·aw him in the hospitaJ,.
because I was seeing him for Dr. Vann~ The times I saw
him at the hospital subsequent to that, and the trip to Virginia Beach, would be the amount of my bill,
·

By: Mr. Willcox i
Q, How much!
A. That would be the amount of it'I

By Mr. Maupin:
·
Q. I could not hear what you said about the trips to the
hospital and Virginia Be~ch, .
·
A. That would be the basis for any bill that I would makei
Q. For the purposes of this trial we ought to know approximately what it is going to be now~ if you could give us
an ideaY
A. $75.

page 188}

CROSS EXAMINATION,

By Mr. Williams:
·
.
Q. Doctor, have you had occasion to treat fractures of this
character and put them in casts Y
A. Yes, sir. Q. Have you done that on numerous occasions T
A. Yes, sir.
Q. Is there anything unusual for a patient to complain of
pain following a fracture of this type f
A. No, sir.
Q. Is there anything unusual for a patient to nm.a temperature following a fracture of this type?
A. No, sir.
Q. When you saw this young man on the morning of the
24th, did you or not examine the east that Dr. Vann applied
on the evening of the 19th Y
A. Yes, sir.
Q. Did you find any trouble with that cast?
A. It was well applied.
Q. It was well applied t
A. Yes, sir,
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Q,. Was it the proper type .of cas~ in your opinion, for that
type of fracture 1
page 189

~

A. Yes, sir.
Q. Was it properly padded 7
. A. Judging from the padding you could see.
Q. And you did afterwards see it all, didn't you,
A. Sir7
Q. You did afterwards see all of the padding, didn't you f
A. You can't see it~ It is covered by the plaster.
Q. I mean, when you took the cast off?
A. Yes, sir.
Q. In your opinion, was it properly applied a.nd padded7
A. Yes, it looked like it.
·
Q. When you saw it on that occa.sion, was it too tighU
A. The foot was swollen to some extent, and that was my
reason for bivalving the cast~
• Q. You thought that was a proper and necessary thing
to do!
A. Yes, sir.
Q. And you did it!
A. Yes, sir.
.
Q. After you came and treated this gentleman., did any
condition develop in his chest?·
A. We suspected that his chest mig·ht be in...
page 190} volved, and for that reason the X-ray pictures,
which I have previously described, were made..
A consultant was called in.
·
Q. For what was Dr. Newcomb called inf
A. To go over him generally to attempt to arrive at the
reason for his temperature.
Q. Have you got the· chart there,
A. I have the first one.
Q. The first one is the one I am talking about. Will you
look at that chart and refresh your recollection, and tell what
symptoms were there that made you feel there was some chest
'
infection 7 ·
A. Could you give a date t
.
Q. That is dated 10/25, on the left-hand side of Page No. 4:
''Patient's temperature has been increasing daily-"
A. That is endorsement made on the Progress Record by
the house physician, Dr. Vincent. That is not mine.
Q. It says: ''Impression: Lobar pneumonia"T
A. Yes.
Q. Is it not a fact that you and Dr. Vincent together came
to that: that it was the beginning of some lobar pneumonia?
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A. We suspected the chest was involved..
Q. And he did have some symptoms of it,. did be not f
A. Yes, sir.
·
Q. Yon gave him c,mgh medicine!
page 191 ~ A. Yes, sir.. .
Q. You gave him sulfa»ilamide .for it, didn 'l
you!
A. Ye&, sir; and· snlfadiazine.
Q. That -was for the infection in Piis chest r
A. That was for the infection. Whether it was in -his
chestQ. That was: where you thought it wast
A. Yes·. ·
Q. You did not connect that up with anything in the leg~
did you!
A. Not at that time, no, sir.
Q. Doctor, that condition subsided, did it not?
•
A. His temperature returned to normal at eig1J.t o'clockfour o'clock, rather,. A. M., on the 30th of October.
Q.. And at that time you and Dr. Vann saw the patient together, :I believe f
A. Yes..
.
Q. Did you come to the coriclusion that it would -be proper
to discharge the patient at that time!
A. I returned the patient to Dr. Vann.
Q. Don't you thinic it was proper. to discharge him ·at that
time if his temperatu.re was normal 7
A. I still say that I returned the patient to Dr. Vann, and
Dr. Vann discharged him.
Q. I can't hear you.
.
page 192 ~ A. I said I returned the patient to Dr. Vann ..
and he discharged him..
Q. Weren't you both in there. together and discussed it Y
A. No, sir. I believe I left Dr. Vann at the cloor. My .
recollection might be a little hazy about that. I know that
the matter of his discharge was not discussed oetween 111~
two of us.
Q. Doctor, in applying a cast, is there anything unusual
to get pressure areas., even though all skill is used to apply
the cast and maintain itY
·
A. Definitely..
Q. It frequently happens,, doesn't it f
A. I would not say that. I don't know how frequent.lv ~t
happens.
Q. It does sometimes happ~nf
A. Yes, sir.
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Q. And no matter what kind of cast is used Y
A. Yes, sir.
Q. When you saw this young mart on the 7th, I believe you
stated that you were called by Mr. Harden, and he advised
you that he had discharged Dr. Vann?
A~ That is my recollection. It was a telephone conversation.
Q. And then you went down and attended him
page 193 ~ from then on until you called in Dr. Smitht
A. That is right.
Q. When the cast was bivalved on the 7th of November,
you said you saw two pressure areas Y
A. Yes, sir.
Q. Were they deep or superficial, or were ther~ any openings in them, or anything of that character-?
A. They were about the size of a quarter on either side.
They were superficial, and they were dry, necrotic areas.
Q. There was no break in them of any kind, was there?
A. There would necessarily be a break if you have a
necrotic area. · That skin is dead. Any circle around that
would give you .a break in the skin.
Q. When you examined the young ·man on the 24th day .o~
October, did you find any Jack of circulation Y
A. No, sir.
Q. Did you find any imrolvement of any nerve 7
A. Yes, sir.
Q. On the 7th of November!
Mr. Maupin: The first was on the 24th?
Mr. ·wmiams: The 24th of October.
.I

A. I take it that you are asking me about the 24th.
By Mr. Williams:
Q. The 24th?
page 194 ~ A. Yes, sir.
Q. You did find a nerve involvement?
A. Yes, sir.
Q. In what way?
A. Numbness of the toes.
Q. On the 7th you took the cast completely off?
A. Yes.
Q. At that time was there any.infection there of any kindon the 7th of November?
A. There were necrotic areas, as previously described, but
infection, no.
·
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Q. When you saw l1im on the 27th, were those areas about
in the same condition as t11ey were when vou saw him on the

7,thT

.

w

·A. They were not materially changed.
Q. Was there any infection present at that time?
A ... Unless · we assume there was infection which involved
tlie deeper structures of the leg.
,.·Q. You discovered nothing Y
A. There was no active drainage.
Q. It has beeri testified here, Doctori •.

. Mr. Willcox: One minute, if Your Honor please. I object
to his telling what was testified to. The witnesses were excluded on his motion.
· The Court : Finish the question.
page 195 ~ By Mr. Williams:
Q. It has been testified here, Doctor, that when
this: cast was taken off on the 27th, there was a big hole in
his. leg, and the leg broken open and was pouring pus·: Mr. Willcox: If Your Honor please, I object to that, on
the ground that there has not been any such testimony. In
-addition, due to the exclusion of the witnesses, it is improper
.for him to tell what they testified to. Gardner Harden testified that the hole developed between the time and the time
'he w~nt back to the hospital.
By Mr. Williams :
Q. I will put it this ·way: On the 27th did that leg break
·
open and did pus come out of it Y
A. No, sir.

Mr. Maupin: There has been no testimony that pus came
out. He said that fluid came out.
By .M:r. Williams:
Q. Fluid or pus Y
A. No, sir.
Q. What was the diagnosis that you and Dr. Smith made
of what was causing this leg to flare up on the 25th or 29th
of December?
A. When he was first returned to the hospital, and I examined him, the leg was tremendously enlarged. There was
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crepitation, which means a crackling feeling, such
as you get in a gas bacillus ·infection. The diagnosis was cellulitis or gas bacillus infection.
Q. Was there any discharge,. or anything of that character,
when he came to the hospital that time f
A.. There was no discharge. The leg was tremendously
swollen. A.s a matter of factQ. Was therepage 196

~

Mr. Willcox: Let him finish.
.
A. A.s a matter of fact, when the leg was opened up, the
pus cam~ out under tremendous pressure.
By Mr. Williams:
Q. That was when it was cut into7
A. That is right. Had there been any drainage, the probability is that this condition would not have existed.
Q. Following the operation, which I believe you stated was
performed by Dr. C. C. Smith, you then paid no further attention to the case? ·
·
A.. I saw him for a few davs afterwards.
Q. Why did you give him this therapy treatment with the
pavaex bootT
A. A.t the time I saw him on the 27th, he had swelling,
and it was in an effort to restore the lymphatic circulation
that reduces swelling.
,
Q. Would that be given also to cause the bone
page 197 } to unite quicker!
A. I beg your pardon.
Q. Would that be given for the purpose of uniting the bone
better?
A. No, sir.
. Q. Do you know who was attending this young man from
the 7th of November., 1944, until the 27th of November, 19441
A. He was coming back and forth to the hospital at that
time.
Q.· He started coming back for the pavaex treatment on
November 27T
A. Well, he was at home. I presume that the physician at
Virgfoia Beach was taking care of him:
Q. At that time when you leftMr. Maupin: Unless the Doctor knows about that, that
answer ought not to stand~ That is a presumption.

140

Supreme Court of Appeals of Vfrginia

Dr. W . .A. Simpson.
By Mr. Williams:
Q. When you left, · were you of the opinion the boy was:
progressing satisfactorily on the 7th!
A. On the· 7tht
Q. When you left him on the 7thf
A. He returned to the hospital then for treatment..
Q. y OU are mixed up, Doctor?
A. No, I am not.
page 198 } Q. On the 7th of ~~vembe.r Y
A. That is right .. Then he began to come back
and forth to the hospital for treatment when I saw him.
Q. Not until the 27th,. did he!
A. Oh, yes, he did.
.
Q. No. ~ came up, and_ you started your pavaex-01·
whatever if was-treatment on the 27th of November?
A. Wen, .I. wiiI stand corrected.
Q. Look at your records.
A. (Witness does.)
Q. To 1·efresh your recollection, I t~nk you testified that
after he was discharged from the first trip. to the hospital-that was on the 30th or 31st-then Mr.. Harden called you
np and told you that Dr. Vann had been discharged, and requested you to come down and take charge. You came down
and took charge,. and cut the cast and looked at it on the 7th.
Then the next time you saw him, as I understand it., was on
the 27th when he came to your offic.e with his leg swollen°?
A. Yes, I have it right here. Yes, that is correct.
Q. What?
A. Yes, that is correct.
Q. His condition was such on the 7th that yon thought hPwas progressing satisfactorily, did you noU
·
A. Repeat that question.
page 199 ~ Q. On the 7th of November, when you bivalved
·
the cast down at V1rgfoia·Beach, then, as I understand, you did not see him any more until the 27th when bP
came to yctur office, and you were in charge of the case at tlia t
time, were you not f
A. Yes.
Q. I asked you if you did not on the 7th, when you split
that cast, think that he was progressing satisfactorily at tliat
timeY
A. Well, there was the question of relieving whatever tension there may have been~ and letting the leg take care or
itself.
·
Q. You thought he was in such good condition that
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you did not go back to see him any more until he came to
you on the 27th, did you not?
A. No, sir.·
Q. Isn't it a fact that you thought he was progressing satisfactorily on the 7th of November?
. A. As satisfactorily as you might expect under the conditions that have already been described.
Q. So far as you know, he did get along all right until the
27th of November when they called you again 1
A. That is right.
page 200

t

RE-DIRECT EXAMINATION.

By Mr. Maupin:
Q. Doctor, as I understand your testimony, you suspected
that there might be some involvement of the chest 7
A. Yes, sir.
Q. You had X-ray pictures taken, and I understood you to
say on your direct examination that they were negative!
A. That is ·right.
·
Q. Is that correcU
A. That is correct.
Q. So, whatever the cause of the infection was, it was something other than the chest 1
A. Yes, sir.
Q. On the 7th when you bivalved that cast, you found those
necrotic spots there then, diq.n 't you Y
·
A. Yes, sir.
Q. Does that indicate satisfactory progress, or noU
A. I answered that question by saying satisfactory insofar
as the conditions would be found in the leg.
Q. Satisfactory, assuming he has necrosis of the leg?
A. That is right.
Q. Doctor, do you know Dr.. Robert Funston?
A. _Yes, sir.
Q. Do you know of him.
page 201 ~ A. Yes, sir.
Q. Is l1e Professor of Orthopedic Surgery at
the University of Virginia¥
A. Yes, sir.
Q. Is he at the head of the medical school of orthopedics
at the University?
A. I presume he is.
Q. Is he· recognized as an authority in orthopedics?
A. I don't know., sir, that he is.
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Q. SirY
A. I don't know, sir.
Q. I am awfully sorry, but I did not hear your answer.
A. I don't know. You asked the question if he is a recognized authority!
Q. In your judgment, is he one Y
A. He is a very capable man.
Q. Has he written a book called '' Orthopedic Nursing" Y
A. Yes, sir.
Q. I will read youMr. Williams: Your Honor, I object to any reading from
some medical book.
Mr. Maupin: I want to ask the Doctor if he agrees with·
this statement.
Mr. Williams: I object to reading from any
page 202 ~ medical book, as hearsay testimony.
By Mr. Maupin:
Q. Doctor, do you agree with this statementThe Court: Do you w~sh to. argue the objection?
Mr. Maupin: No, sir. I do not want any errors in the
record.
The Court: I sustain the objection.
By Mr. Maupin:
Q. Doctor, do you agree with this statementMr. Williams: He sustained the objection to your reading
from the book, Mr. Maupin.
Mr. Maupin: I am not saying where this comes from. I
am just asking him if this is a correct statement I can certainly do that.
The Court: I sustain the objection.
Mr. Maupin: May I ask him, without reference to the book,
whether a written statement is an accurate statement, or
whether he agrees with iU
The Court: That would be a leading question. Besides,
I think it would be improper.
Mr. Maupin: I want to put a proposition to the witness., and ask him whether or not he agrees with it. I understand
that Your Honor sustains the objection to thaU
The Court: That is right.
page 203 ~ Mr. Maupin: We except.
I want to ask this witness about a statement
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which is based on the symptoms which appear in this case.
I want to read into the record exactly what I intended to ask
the witness. Would Your Honor prefer that I do that now,
or wait until after the session is over?
The Court: Do you want to propound a hypothetical question?
·
Mr. Maupin: No, sir. I want to ask this witness a question based upon the symptoms which appear in this case,
and ask him if a statement which I make to him is a correct
statement of his knowledge of medicine, whether he agrees
with it.
The Court: That would be a leading question would it
not?
Mr. Maupin: No, sir. I am asking him whether or not
he agrees.
The Court: Your question would include a statement of a
medical fact taken from that book, would it not 7
Mr. Maupin: Yes; sir.
The Court: That would be an indirect way to get that
statement in the evidence, which cannot be done, as I under.
stand. We had that question thoroughly thrashed
pag·e 204 ~ out in the Morgan case.
By Mr. Maupin:
Q. Doctor, let me ask yon this quesion: Suppose a leg
has been broken and put into a plaster cast, and there is
definite swelling of the toes, is that an indic.ation that the cast
should be bivalved t
Mr. Williams: Your Honor, I submit that question is too
narrow. It depends upon how much swelling, how long afterwards it took place, to what extent it was swollen, and many
factors. Besides that, it is not in rebuttal on any re-direct'
examination.
Mr. Maupin: You asked the question: Was there anytlling unusual about the pain and swelling.
Mr. ·Williams: And my friend is trying to do indirectly
exactly what the Court has ruled he cannot do.
By Mr. Maupin:
Q. Doctor, let me ask yon this: In certain cases it is necessary to bivalve a cast after an operation of that sort, is it
not?
A. It is not, did you say?
Q. I say, is it necessary to bivalve a cast 7
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A. It is :necessary t·
Q. Yes, sometimes.
A.· Yes.
page 205 ~ Q. One of the indications of that necessity is:
painMr. Williams: I object to that as· leading.

The Court : I will permit the question.

.

By Mr. Maupin:
Q. Is the suffering of considerable pain one indication t
A. Yes, sir.
Q. Is the swelling of the toes another indication f

Mr. Williams: The Court understands I object to thi::;
line· of examination f
The Court : Yes.
By Mr.. Maupin:
Q. Is the swelling of tlie toes ·another indication f .
A. If snch swelling might be traceable to the cast, itself.
Q. Is numbness, or lack of sensation, in the toes. another
'indication 7
A. Yes, sir.
.
Q. Is a high temperature another indication!'
A. Not necessarily.
Q. Otherwise unexplained?
A. Not necessarily.
Q. I say, otherwise unexplained f
A. I would say D:Ot necessarily.
Q. Taken in conjunction with the others, whicJ r
,page 206 ~ you said were, would that be another indication!
A: If taken in conjunction, yes, sir.
Q. Would a white blood corpuscle count of 16,000 be another indication, taken in conjunction with the others T
A. That would be an indication of the infection.
RE-CROSS EXAMINATION.
By Mr. Williams:
Q. Doctor, let me ask you one other question, if you don 'f

mind. Isn't it a fact that because the X-ray did not show
any uneumonia, that is not conclusive there was some infe~tion in the chest wall?
A. No, sir. The X-ray report here, which you probably
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have there, -would show you that there was some-I don't
· know whether I read that or not, but if you care for me to
read it inQ. I have a copy of it, but I did not hear what you said.
The X-rays show whaU
A. "In the peripheal portion of tho right lower lung field
there is a very slight increase in density. The medial· body
of this is smooth and follows the line of costachondral junction of the fourth and fifth ribs. There is no definite consolidation. There is no evidence of infarct or atelectasis.
.
The diaphragm is not unduly elevated and there is
page 207 ~ no retraction of the heart or mediastinum.

"IMPR.ESSION: 1. Negative for evidence of pneumonia
or infarct.
2~ The finding·s at this time are inclusive."
Q. So there was some trouble in the lung, was there not Y
A. I could not find it with the stethoscope. Dr. Newcomb
could not find it.
Q. You don't have a thing that increases in density without any trouble, do you 1
A. Oh, yes. I have it in my own lung.
.

.

(Thereupon, at 5 P. M.~ court adjourned until the following
day, Wednesday, November 20, 1946, at 1.0 o'clock.)
page 208

~

Norfolk, Va., November 20, 1946.

Met pursuant to adjournment of the preceding day, with.the
same appearances as heretofore noted.
·
DR. CORA Z. CORPENING,
called as a witness on behalf of the plaintiffs, having been
first duly sworn, testified as follows:

Examined by ]\fr. Willcox:
Q. What is your name?
A. Cora Z. ·Corpening.
Q. Are you a physician, Dr. Corpening1
A. Yes.
Q. Where did you study medicine?
A. Tulane.
Q. When did you graduate?
A. 1918.

\.
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Q. After graduating did you serve as an intern in any hospital Y
·
A. Yes.
Q. Where?
A. St. Vincent's, Norfolk.
Q. In Norfolk Y
A. Yes.
Q. Did you serve your internship, in part, unpage 209 ~ der Dr. Vann Y
A. I think he was on the staff at that time.
Q. Since that time have you been in general practice Y
A. Yes.
Q. Where is your office!
A. Virginia Beach.
Q. Do you practice in Norfolk and Virginia Beach, too?
A. Yes. I have some patients in Norfolk.
Q. Are you acquainted generally with the medical profession here in· Norfolk?
A. Yes.
Q. And the stanclards of practice f

A. Yes.
Q. Do you do bone work, yourself?
A. No.
· Q. When you have cases of that kind, to whom do you refer them?
A. Dr. Vann has done a good part of my work.
Q. And, I assume, you do that because of. your high regard
for himY
A. Yes.
Q. How long· have you known Gardner Harden Y
A. Fourteen or fifteen years, I judge; since he was a very
small boy.
.
page 210 ~
Q. And you are acquainted with his parents
also, are you not?
A. Yes.
.
Q. Have you been their family physician t
A. Yes.
Q. Have you or not also been very friendly with the
family?
Q. Have you, over a period of years, visited . them frequently, socially?
A. Yes.
Q. When were you first consulted with reference to Gardner Harden 's injury of October 19, 19441
A. After he returned from tbe hospital the first time.
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Q. Do you recall the date, or the approximate date?
A. I was not called in professionally, but I went by to see
them the afternoon he came in from the hospital, and that
was the first time I saw him.
Q. When were you called in professionally to see him Y
A. I think it was the first week in November; about November 7.
Q. With whom did you see him t
.
A. Mr. Harden called and asked me to see him with Dr.
Simpson.
page 211 } Q. So you saw him with Dr. Simpson T
A. Yes.
Q. Will you tell what condition you found, and what treatment was rendered Mr. Gardne1· Harden, on that occasion!
A. Well, Gardner was in quite a good bit of pain, and Dr.
Simpson came and bivalved the cast from top to bottom, but
did not take it off at that time.
Q. By ''bivalving·' ', you mean to cut it in two parts f
A. Yes.
Q. Did you take the top part off f
.A. No.
Q. W])at did you do with it?
A. Well, he just loosened that by bivalving it.
Q. Did you take the bandage off on that occasion?
A. No.
Q. After it was bivalved, did you see any part of the foot
or leg?
A. Well, there had been a little window cut in the side. We
saw just a small place there.
·
Q. You mean it had been cut in there previous to that oocasion Y
A. Yes.
Q. What was the appearance of it, Doctor?
A. There was a very dark area there.
Q. Did you take his temperature on that occapag·e 212 } sion?
·
A. No.
Q. Had you previously, while ·you were visiting so~ially,
taken his temperature?
·
A. No, not up to that time.
·
Q. Was any other treatment rendered him that time except bivalving the cast f
A. No.
Q. Why was the cast bivalved f
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A. On account of the pain he had been having. He had
been having a good bit of pain ~ince he came from the hos·
pital.
Q.. Was it or not to relieve pressure f Was it bivalved for
the purpose of relieving pressure f
Mr. Williams: I object to that as leading, Your Honor.
The Court : Sustained.
By Mr. Willcox: ·
Q. What wa& the effect of bivalving the cast T
A. Well, I did ~ot see him the next day.
Q. I don't me.an· the re~lts of the patient. But, the cast,
before it was bivalved, was solid f
A. Yes.
Q. What was the effect of bivalving itf
A. Well, I think that would just relieve some pressure, if
there had been any.
page 213 } Q. Did you continue to see him professionally
after that time?
A. No, I did not see him professionally. I was called, I
think, the next day on the telephone, and I think· Mrs. Harden told me he was somewhat better. I did not see him any
more professionally then for a good, long time.
Q. But did you do so laterf
A. Yes.
·
Q. When was that f
A. That was about Christmas time; I think Christmas .day,
or the day after Christmas. I am not exactly sure as to that
date.
Q. What was his condition then t
A. He was running a very high temperature and was uncomfortable.
Q. Do you recall the degree of. temperatnref
A. I don't recall that speciijcally. ·
Q. Did you continue to see him after that?
A. Yes. I saw him for four or five. days daily after that.
Q. ,That was before he went to the hospital to be operated
on by Dr. Smith Y
A. Yes.
Q. You did not see him while he was in tpe hospital?
A. No.
.
.
page 214} Q. Did you see him after he came out of the
hospital on that occasion Y That was February
11, 1945Y
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A. Not professionally, no.
Q. Did you ever see him any more professionally after
that!
A. Yes. The following Aug·ust I saw him professionally.

By Mr. Williams:
Q. 19457
A. Yes. ·
Q. '45 or '46?
A. That was 1945.

By Mr. Willcox:
Q. How many times did you see him then?
A. Three or four times. F'or three to four days he was
running a rather high temperature.
I Q. When you saw him .Christmas, what was the condition
/ of his leg then¥
A. Well, the leg was quite swollen and tender, and very
ainful on pressure.
Q. vVer.e there or not any scars, or abnormal conditions, on
the leg other than its being swollen?
A. It was draining at that time. ·
.
l Q. How about the color?
·
;)
A. Well, I would not say it was the color of
page 215 ~ healthy tissue.
.
Q. Would you say it was not the color of
healthy tissue T
!A. Yes,. sir. The tissue did not l?oknealthy at that time.
Q. Were there or not any necrotic areas?
A. About the ankle there was.
Q. Did you or not see those same areas when the cast was
oivalved 7
A. Well, there was a very small area in about the same location that showed a dark discoloration.
Q. That was all you could see through the split f
A. Yes.
Q. ·when you examined him in August, 1945, what was the
condition of his leg then f
·
A. It was still draining.
Q. Could he use bis ankle at that time?
A. Apparently he did not have control of his ankle.
Q. How long did you see him during that period, Doctor 7
A. He was ill in bed for ahout four or five days. I saw him
three or four times, I judge.

l
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Q. Did you send him back to the hospital; or send him
back to Dr. Smith at that time?
.
A. He was under treatment then at the Genpage 216 ~ eral, taking those electric therapeutic t!eatments.
I saw him because he had this high fever at home.
He was still under treatment by Dr. Smith at that time.

Mr. ·wmiams: What time are we talking- about?
Mr. Willcox: All of this is in 1945.

By Mr. Willcox:
Q. It is in evidence that he went hack to the hospital ·on
August 27, 1945, to stay approximately two weeks. Did you
see him while he was in the hospital?
A. No.
Q. Did you see him after he came out of the hospitai l
A. Not professionally.
Q. Have you ever seen him professionally since then m
connection with his leg?
A. I dressed his leg after he had it amputated; after he
came from the University of Virginia.
Q. That was since the amputation 1
A. Yes.
Q. Doctor, is it, or not, customary for doctors possessing
a reasonable, ordinary and average degree of learning, care
and skill, and practicing in this community, to examine the
laboratory reports of the examination of a patient and the
hospital charts and records applying or pertaining to srch
patient?
A. Yes, it is customary.
Q. Is it, or not, customary f9r doctors having
page 217 ~
patients in the hospital to rely on those records
for what bas happened since the last visit, in the absence of
any reason to suspect that such records are inaccurate?
A. Yes.
Q. All of these questions which I am going to ask you now
a.re to apply to a doctor with the average degree of learning,.
care and skill, and practicing in this community.
Assume these facts. Just take them as true. You don't
have to pass on the truth or falsity of them, but assume they
are true: That Gardner Harden was a healthy boy of seventeen years of age. On October 19, 1944, while playing football, ·he suffered a simple fracture of both the main bones in
his right leg approximately midway between the knee and
ankle, and that there were ·no bruises, abrasions or breaking
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of the ~kin. Assume that the laboratory cxam1nation made
on October 21, 1944, showed a white corpuscle count 'of.16,000
nnd a neutrophile pereentage of 77. What do those symptoms indicate?
A. Well, we would consider infection or absorption from
poison as the cause of the temperature-I mean, the increased
blood count.
Q. Under those circumstances should a doctor examine
the cast to see if there is any pressure f
A. Iri case his general condition is normal, yes.
page 218 } Q. Now, bearing those facts in mind, assume
that on- October 19 at midnight his temperature
was normal. On October 20 the temperature went up to
101-3/5. It came down by midnight to 100-4/5. At 4 A. M.
on the 21st, it was 101. At 4 P. M. on the 21st it was normal,
and then went -up again to 102. During that same period the
patient's respiration varied from normal to a maximum of
28. Would or not those symptoms indicate the presence of
infection?
A. You would consider infection or absorption from poison.
Q. When those symptoms develop, should, or should not.,
the doctor attempt to ascertain the caesc of them?

Mr. Williams: I object to that.
Mr. Willcox: On what grounds·?
Mr. Williams: On the ground that it is not what she should
do.
.
Mr. Willcox: I did not say what she should do. I said:
Should a doctor, with the care and degree of skill that I mentionedThe Court: I overrule the objection.
Mr. Williams: I note an exception.

By Mr. Willcox:
Q. Should he look for the cause of those conditions f
A. I should think so.
Q. Should he or not examine the injured mem- ·
pag·e 219 ~ her and the cast as one of the possible causes?
A. In case the general condition is normal, I
would think so.
Q. Now, assuming those same facts, and that the patient
constantly complained of pain in the ankle-the fracture being in the mid-leg-the ankle was throbbing and that he had
no feeling in his toes; that on the morning of October 21 he

/
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reported those facts to his physici?n. In addition thereto,.
his father specifically reported those facts to the physician
a d-'specifically requested the physician to exam.ine the cast
ound the ankle and foot to see if that could be causing the
in. Should, or should not, a doctor under those circumstances have examined the foot and cast?
. ·
A. I think so.
Q. :Under those circumstances, with that fever record:Mr.
Mr.
liams.
Mr.
Mr.

Williams: The fever record of what?
Willcox: That I outlined a few minutes ago, Mr. Wil·
vVilliams: How far up did you go? ·
Willcox: I went up through the 21st.

By Mr. Willcox:
Q. With that respiration, and the 16,000 white blood corpuscle count, and the 77 per cent neutropbile, and without
having ascertained the cause of those, should
page 220 ~ such a doctor discharge a patient from a l1ospital '!
A. I should think not.
Q. If a doctor, treating a patient in a hospital under tho~e
conditions, has to leave town, should he or not notify the
patientMr. Williams: Your Honor, there is again the quest~on of
what is the custom in this community of the average doctor
engaged in a similar line of practice.
Mr. Willcox: All of my questions are limited to that.
Mr. Williams: They are not limited at all to the custom
in the community, and what is considered good practice by
the average doctor.
·
Mr. Maupin: Mr. Willcox said that all of those questions
are predicated on those facts. He said that all the questions
he asked were supposed to apply to a doctor possessing the
. ave·rage care, skill and knowledge, practicing in this community at the time.
Mr. Williams: Your Honor, the question is not what the
average doctor does. The average doctor might do wrong.
The question is: What is recognized as being the proper
practice by the average doctor.
The Court : Does counsel desire to change the question to
meet the objection Y
page 221 ~ Mr. Willcox:. Frankly, I don't understand Mr.
Williams' objection. As I understand the law,
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the duty that the doctor owes is to possess and use the average deg·rce of learning·, care and skill of a doctor practicing
in this community, or similar communities. My questions
are limited to doctors of that kind.
Now, if Mr. Williams will state his objection again, so that
I can get it straight-I understood he objected to it because
it was not what the average doctor would do.
(Mr. Williams' objection was read by the reporter.)
Mr. ·wmcox: He says it is not a qu.estion of what the averag·e doctor does, because the average doctor muy be wrong.
I will try to re-frame the question.
By Mr. Willcox:
Q. Doctor, please bear in mind that these questions apply
to a doctor of reasonable and ·ordinary skill and tliligence,
similar to those physicians practicing in this community. Now,
if a doctor of that class and of that degree of skill and learning leaves town while tlie patient is in the hospital under the
conditions I have mentioned, should he, or should he not,
notify the patient 01· his parents that he is going away?
A. They usually do if they are going to be gone any length
of time, unless they are going to keep in touch
page 222 ~ with the patient.
Q. If they are going away and cannot be in
·touch with him, should they nqtify him or not i
A. I sl10uld think so.
Q. What is the custom of such doctors when they have to
go away under the conditions mentioned, with reference to
leaving orders for the treatment of the patient, or arranging
for some other doctor to see llim ~
A. Well, it is customary to leave the patient in charge of
some reputable physician.
Q. Now, we are up to the 21st. Still bearing in mind the
facts I have outlined, and the class of doctor which we are
interested in, let's assume that that doctor, without leaving
any instructions, without giving any notice to the patient or
his parents, and without any arrangement for any other doctor to see the patient, leaves town on the 21st, after seeing
the patient that morning, and does not return to see the patient that morning, and does not return to sec the patient
until the morning of the 30th-should he, or not, when he retums examine the hospital charts and records to see what bas
gone on in his absence Y
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A.
Q.
.A..
Q.

They usually do.
Isn't that what the average doctor does?
"Y'es.
·
Now, I show you the Graphic Chart of the Norfolk General Hospital, page 9, wl1ich has been introduced
page 223 ~ in evidence, and ask you to examine that with
reference. to the temperature of Gardner Harden, from the 21st of October up to and including the 30th
of October.
.A.. (Witness does.)
Mr. Williams: Why not include the 31st?
Mr. Willcox: Because the 30th was the day that I understand Dr. Vann came back, according to this evidence.
By Mr. Willcox:
Q. Have you done that T
A. Yes, sir.
Q. Now, examine the respiration cha rt for the same period ..
A. (Witness does.)
Q. Now, at 8 P. l\L on October 21 how high did the temperature go?
A. 102.
Q. And the next morning- it went down to below normal, I
believe?
A. Yes.
Q. At 8 P. M. on the 22nd, how high was it Y
A. It was 100.6.
.
Q. Then I believe the chart shows that from then on it continued to rise and fall l
·
A. "Y'es.
page 224 ~
Q. And it reached as high as 103 on October
25!
A. Yes.
Q. And again on the 26th?
A. Yes.
Q. And on October 29 it went clown to normal, and then
went up to 102?
A. Yes.
Q. And then it went down to normal on the morning of the
30th?
.
.A.. Yes.
Q. Now, during that period the respiration was approximately normal, wasn't it?
A. I would say a very slight elevation.
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Q. After the 21st, what was the highest it got, as near as
you can tell from that charU·
A. 26.
Q. ,v1iat do the fever and respiration records indicate?
A. I should say one or two things: Either infection somewhere, or absorption from poisoning at some source.
Q. Assume that between October 21 and October 30 Dr.
Simpson had seen the patient, and Dr. Newcomb bad seen
him; that they examined his general condition for the purpose of ascertaining the cause of the temperature, and could
find no cause in his general condition; that they had an X-ray
taken on October 26, 1944, and the X-ray report
page .225 } was as follows :

"In the peripheal portion of the right lower lung field there
_is a very slight increase in density. The medial body of this
is smooth and follows the line of the costachondral junction
of the fourth and ·fifth ribs. There is no definite consolidation.
There is no evidence of infarct or atelectasis. The diaphragm
is not undulv elevated and there is no retraction of the heart
or mediastiiium.

"Il\,fPRESSION: 1. Negative for evidence of pneumonia
of infarct.
"2. The findings at this time are incondusive. It is recommended, that in the event the patients symtoms do not disappear, or clear up, that the examination be repeated with
stereoscopic films if possible.''
Dr. Simpson on the 30th reported to the attending physician those facts. In addition to that, the patient, himself,
told the attending physician that he had suffered pain continuously in his ankle; that he had a throbbing sensation;.
that he had a, sensation ns if something tight were bound
around his ankle, and that his toes were absolutely numb;
that the patient's father reiterated to Dr. Vann that the boy
had made hose complaints, and requested him to examine 'the
cast. Should, or should not, an average doctor possessing that
degree of skill and ca re lrnve then examined the cast?
A. I should think so.
page 226 ~ Q. Assume the patient left the hospital on October 31 and went to his home where he was immediately put to bed; that from then until November 27 he
stayed in bed, except for the purpose of going to th~ bathroom, and when he did that he used crtuches; that he com-
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plained of the same pain through that period, and his temperature from October 31 remained above normal; that those
conditions were reported to the attending physician on November 8, and lie was requested to call and see the patient;
that up to tlmt time there had been no termination of the relation of doctor and patient by either party. Under those
circumstances should, or should not, a doctor of the kind we
are discussing have gone to see the patienU

Mr. Williams: Yon did not incorporate in there that one
was at Virg·inia Beach and the other was in Norfolk.
Mr. Willcox: ,!:don't care where he was. We will put one
in Virginia Beach and one in Norfolk. .That is only a thirtyminute ride.
Mr. Williams: Yon did not incorporate in there that Mr.
Harden testified that Dr. Vann told him to get Dr. Simpson.
Mr. ·wmcox: That comes afterwards.
Mr. Maupin: He did not testify to that.
:Mr. Williams: I understood he did.
page 227 ~ By Mr. Willcox :
Q. Under those circumstances, do you think an
average doctor would have gone to see the patienU
A. If he could have gone, I think so; otherwise, he would
have had someone to see him for him.
Q. Now, on November 7 or 8, the patient was examined by
yourself and Dr. Simpson, and the cast was bivalved. Did you
r not also check his general condition to SQe if you could find
ny cause for the fever outside of the leg i
A. I don't remember whether I took his temperature or·
not, but I think I went over his chest at· that time, because
he haq. some trouble previously.
Q. Because he had what Y
A. He had some little trouble on account of the X-rav examination in the hospital. They bad checked for some trouble
there, but did not find it, and I, routinely, listened to his
chest.
Q. Did you find anything wrong with his chestf
A. No.
Q. Now, the patient conti1med in bed, with the exception
mentioned, and on November 27, 1944, the cast was removed
and the packing, or bandage, around it was taken off. The
lower part of llis leg, his ankle and his foot were badly swollen
and dark in color. There was around his ankle an area o-f
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f

· depression showing a color lighter than that
page 228 } which affected the leg, the ankle and foot gen-··
erally; that on each side of the ankle there were
circular areas, which were circular, or nearly so, and about
the size of a quarter, which showed definitely the presence of
necrosis. The :flesh broke and :fluid of some kind started clrain
ing out. Now; based on your o,vn professional experience ,and
knowledge, and on the .foregoing history, st.ate whether or
not, in your opinion, the conditions then found were due· to
pressure by the cast.
A. ·wen, I don't see what else could cause it. I don't think
it was due to infection.
Q. In your opinion, was or was not that condition due to
pressure by the castf
·
A. I should think it would be due to pressure.
Q. From November 27 until Christmas the patient was
given therapy treatments for his foot and ankle. The pain
was somewhat reduced after the cast was taken off., and his
fever, while above normal generally, did not go very high
until Christmas. On Christmas day his pain increased .and
his fever went up suddenly to a point above 103. The symptoms continued, and on December 29 he. wa·s taken to the hospital where multiple incisions were made in his leg in order
to accomplish drainage. He remained there until February
11, 1945, when he was ag·ain discharged. His ankle was absolutely stiff, but his pain was very much reduced.
page 229 } Drainage continued from his ankle, and he con.
tinued the therapy treatments for several months.
During the winter and spring he walked only on crutches.
During the summer he attempted to walk on a cane ; that his
leg started drainage, and he went back to the hospital on
August 27 and remained for about two weeks. No operation
was performed at that. time, but his leg was treated. He
came out of the hospital in about two weeks., and his leg was
continually draining. On October 22, 1945, be again went
to the liospital and underwent a further operation of the same
general nature. His leg never ceased draining after that.
Wlien he was discharged from the hospital on or about November 11, there was an area where the bone of his ankle was
exposed, and which was draining. On November 15, 1945, he
went to the University of Vii·ginia and was put under the care
of Dr. Robert V. Funston. From then until June, 1945, he
went to the hospital two or three times a week for treatment
by Dr. Funston. His leg· continued draining. In July Dr.
Funston undertook skin grafting-in June or July-in an
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effort to ·stop the drainage and to close up the place where
the bone was exp.osed. That was unsuccessful, and in July of
this year the patient's leg was amputated.
.· Now, assuming those facts, and based on your professional
knowledge and experience and the foregoing history, I want
·
to ask you two questions: In your opinion, what
page 230 ~ was the relation, if any., between the cause of the
.
condition found on November 27, 1944, when the
cast was removed, and the condition found when you saw him
on Christmas day, when he went back to the hospital on December 291
A. I think it was the same condition; just a continuation
of the same condition.
-Q. A continuation of the same condition 7 ·what relation,
if any, was there between the cause of the condition which
was found on November 27 and the ultimate amputation of
the patient's leg!
A. I think it would be about the same thing.
Q. You think it is a continuation?
A. The same process.

t

-~

CROSS EXAMINATION.

By Mr. Williams:
Q. Doctor, I believe you testified that you knew Gardner
Harden for a good many years before he broke his leg?
A. Yes, sir.
Q. And yon were frequently at the house of Mr. and Mrs.
Harden?
A. Yes. I would not say frequently. I was there on occasions.
·
Q.. Did you ever attend this yo~ng man for an
page 231 ~ asthmatic condition T
A. Yes.
Q. When was that!
A. I could not give definite dates eoncerning that.
Q. That was both before and after this accident, was it
notf
·. A. It was before. I don't remember that I attended him
for asthma. afterwards. I don't recall that right now.
. Q. Did he run temperature during those attacks of asthma f
'A. No.
.
Q. He never ran any temperature?
A. No.
Q. Have you attended him for- any fever condition!
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A. On two or three occasions for colds, grippe, or sQmething of that kind. I have look-ed after him since he was a
four-year old boy. During that time he has had colds and
grippe on two or three occasions, but I would not remember..
the dates.
',
Q. On October 31 I believe you were present when thi$
young man was . brought home 7
A. I wasn't there when he was brought home. I called
by that evening.
Q. And you saw him at that time, did you noU
A. Yes..
.
page 232 } · Q. Did he appear to be unduly uncomfortable
at that timef
A. He was quite uncomfortable at that time. I remember
that.
Q. Did you take his temperature f
A. I did not take his temperature. I was not calling professionally. I just dropped by to see them.
Q. Did you see him again before the 7th?
A. No.
Q. Were you called to see ¥min any way?
A. No.
Q. When you saw him on the 7th, did you take his temperature!
· A. I don't think I did. His mother kept tab of his temperature.
Q. From that time until the 27th of November, didn't you
se~ him off and on during that time!
A. Not professionally.
Q. You did see him, didn't you?
•
A. I probably stopped by the home, maybe once or twice,
during that time. I don't even remember that. But I did
not see him professionally.
·
,
Q. Dr. Corpening, if there had been anything the matter
with that boy, non-professionally, .you would have done something for him, wouldn't you 7
page 233 } A. Well, on the 7th I saw him professionallv,
but he was running a high temperature all along.
We did not pay much attention to that temperature. He
wasn't under my active treatment.
Q. That is not exactly responsive to my question. I asked
vou., between November 7 and November 27, if there had been
anything wrong with him, you would have done something for
him, wouldn't you Y
A. No, I think I would not, since he was someone else ts
patient during that time.

/

,/

/
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· Q. Yon knew that no other doctor was coming down there
at tha( time, didn't you Y ·
a: yes, but he was still under someone else's supervision-

nbt mine..
·
Q. If yon had seen that something was wrong with him,.
you would have done nothing about it!
A. For a temperature and pain at that time; no, because
he was not my patient.
Q. Did you take his temperature at any time during that
twenty days!
A. No.
Q. On the 27th did you seP him °l
A. No.
Q.. So you don't know what the condition of the boy's leg
was on that date?
page ·2.31 ~ A. No.
Q. You did attend him, I believe, on the 27th,.
from then until about Christmas time t
A. No.
Q. You did notf
A. I did not see him professionally.
Q. But you did see hi:m freqliently non-professionallyf
A. No, I wou~d not say frequently. I probably saw him two
or three times, just in· and out of the house. l don't remember that.
.
·
Q. If., ~uring that period of time, he had been in any pain
and had complained to you, or if he were running a high
temperature, wouldn't you have done something about it Y
A. Well, he was under Dr. Simpson's care at that time.
Q. I understand that, but you were a close., personal friend,
intimate with these people, were you ·notf
A. Well, I would not say on intimate terms. · I am a good
friend of theirs.
·
Q. I ask you, if he had been running a l1igh temperature
from the 27th on, wouldn't yon have done something about

ilY

.

A. Not without Dr. Simpson's asking me to.
·
Q. Wouldn't you have called Dr. Simpson and
page 235 ~ .advised him of that facU
·
A. He was under constant care. He was going

to the hospital daily, and taking treatments under Dr. SimpLson at that time. I would not have interfered with that.
Q. He wasn't running any temperature during that time,
WM~T

·A. I don't know.

.
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Q. So far as you could see, he was not, was he? ·
.A.. I don't remember that I saw him during that time at alls
I did not see him professionally.
Q. Isn't it a fact., Dr. Corpening, that when the cast. was
bivalved, the boy got considerably better, from the 7th· on 7
.A.. I don't know that he did. I think he got some t.emporar),
~~fr~~
J
Q. On the 25th of December, 1944, what happened Y · · · ··.
A. I don't remember whether it was the 25th or 26th .that
we were invited to the Harden's for dinner, and, when we
got there, Gardner was running a pretty high temperature,
and M:rs. Harden asked me if I would see him and prescribe
for him, which I did.
Q. So when he began to run a high temperature, they asked
you to see him and prescribe for him?
.
.A.. I was in the home that evening. They asked me to see
him, and I started him on sulfathiazole.
pag·e 236 ~ Q. What did you prescribe for him?
.A.. Sulfathiazole.
Q. Then wlmt did you do Y
A. Well, I saw him daily for three or four days.
Q. Why did you give him sulfathiazole Y
A. To see if it would control the temperature. Frankly, I
did not know what it w:as coming from.
Q. You did not know what that flare-up came from, did
you?
.A.. No.
Q. And it did not control the temperature., did it?
A. No.
Q. Then what did you doY
.
A. I called an ambulance and sent him to the hospital. ,
Q. You also called Dr. Simpi:;on?
A. Yes. He knew of the condition at that time.
Q. You say he was notified about it?
A. Yes.
Q. Now, I believe you stated that on the 27th, from the
hypothetical question Mr~· Willcox asked you, you did ·not
think that swelling was due to any infection?
A. The 27th of what month?
Q. November.
A. I did not think so at that time.
Q. Well, you did not see the leg on the 27tli 7
page 237 ~ A. No.
:i,.
Q. Now, this discolorated spot that you saw
was on the malar bone, wasn't it 7
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A. I don't remember the exact location. All I remember,
it was at the ankle.
Q. Dr. Corpening, have you ever bad occasion to deal with
fracturesi
A. No, I don't do bone work at all. I have seen a good
ip.any ·of them "in hospital work.
.
Q. Do you know that following a fracture you frequently
get a hig·h temperature for some days T
i A. Yes .
...Q. And you frequently get pain Y
·. A. Yes.
'Q. And the question of when a patient, who has sustained
a fracture and who is is being attended by a man skilled in
. : bones-as to whether be should, or should not, go home, is a
. question usually for the individual doctor, isn't it., considering all circumstances?
A. If the patient is doing well, they go home sometimes.
Q. You would not know, I take it, what is customary for the
average orthopedic specialist in regard to letting patients
go home after the reduction of a fracture i
A. Well, I don't believe I have bad any of them
page 238 } sent home to me running high temperature. I
·
don't recall.
Q. If you will look at this chart, you will see that these
little marks here are four-hour periods, are they noU
A. Yes.
Q. He had no temperature for 24 hours, or more~ had he 1
A. Yes.
Q. So he was not sent home with a temperature f
A. Well, I would not know. I did not take it.
Q. I mean, according to the chart T
A. Yes.
RE-DIRECT EXAMINATION.
By Mr. Willcox:
i
Q. Dr. Corpening, was it several years ago that you treated
Gardner for asthma, or have you any "idea at all as to the
date?
A. I have no idea what date it was. It was on two or three
occasions.
Q. Do you rec.all whether or not it was as much as two
.ye~rs before the accident?
A. Well, I don't think he has ha'd any trouble for at least
two years. He had an operation on his nose., and since then
he has had none at all, to my knowledge. ·
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Q. On November 27, it has been stated that you
page 239 } did not think Gardner had any infection. Were
you referring to an infection in his leg or to an
· infection in his chest, or general infection?
A. November 27-that was the timeQ. That the case was removed?·
A. That was all assumptive. I had not seen the boy. I
did not know anything at all.

DR. P. B. PARSONS,
,called as a witness on behalf of the plaintiffs, having been
:first duly sworn, testified as follows:
·
Examined by Mr. Willcox:
Q. State your name and occupation.
A. P. B. Parsons, l\L D.; I specialize in radiology.
Q. Where did you study medicine, and when t
A. Duke University, School of Medicine.
Q.. When did you graduate1
A. I graduated in 1936.
Q. Did you do intern work after that t
A. Yes, sir.
Q. For how long, and where?
A. Four years.
Q. Where!
A. At Duke.
page 240} Q. When did you commence practicing medicine¥
·
A. Technically, in March of 1946, when I was graduated.
Q. 1946?
A. Excuse me-1936.
Q. After you served your four years' internship, did you
start practicing generally,
A. No., sir. I specialized~
Q. You are a specialist in radiology?
A. Yes, sir.
Q. Have you been doing that ever since?
A. I have.
Q. Are you in ch'argc of that work at the Norfolk General
Hospital in this city?
A. I am.
Q. In the fall of 1944 was Gardner Harden X-rayed in
your department, starting in October, 1944 T
A. Yes, sir.
Q. V\Then was the first examination made of him?
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A. Under date of October 20, 1944..
Q. How many examinations did you make· of him from then

oil, or were made in your department t
A. We made five examinations of his leg and one of hi~
chest.
Q. What was the date of the one made of his chesU
A. The ·date of the one of his chest was Octopage 241 ~ her 26, 1944.
·
·
Q. ·wm you tell the jury what you found on
October 20 in reference to his leg!
: A. I will read the report.

"A. P. and lateral views of the right leg in plaster show
fractures of bot~ bones in their mid portions. The tibial
fracture is well ·rethlced. The distal fragment of the fibula
shows _slight dorsal· d'isplacement.

''IMPRESSION: Fracture of the right tibia and fibula,
r~4uced, see description.''
Q. Now, ''A. P." means whatf
A. '' A. P.'' means anteroposterior..
Q. What was the condition of the smaller bone f Yon said
it showed '' slight dorsal displacement.''
A. Yes, very slight.
Q. What does that mean,· Doctor?
A. In the leg, the smaller bone being displaced in that man~er; ·is usually not regarded as a serious fracture. The large
bone is the one that we are concerned with, as a general
rule.
Q. Have you got the picture taken ·on that occasion!
A. I have.
·
Q. Does that show the extent of that dii:;placement f
A. Oh, yes.
Q. Will you exhibit it to the juryf
A. I will have to find the date.
page 242 ~ Q. October 2Q, 1944 T
A. It will be rather difficult. I will have to
come over here.
Q. You can get between the jury and the light.
A. All right. .Now, this is the large bone I referred to,
or the tibia. The fracture, as you see here, is a line running
through it. Here is the ankle. The knee is just over the
edge of the film at the top.
Now, you will notice the continuity of this large bone is

------,
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excellent in the lateral projection. Here is the heel. The
anterior projection is also good.
,1
Now, the smaller bone, the fibula, is this that yo"ll; can see
coming up through here. As you see, this is the back ot
'the leg. There is a very small amount of posterior displacement of that distal fragment, or the fragment away from the
body.
Q. This point where I place my pencil is the displacement
that you refer to?
·
A. That is the displacement of the smaller bone.
Q. ''Distal'' means the lower· part of the bone!
A. Yes, in this case.
Q. In this case it is the one farthest from the bodyY
A. Yes.
Q. And that projects backwards from the otherY
A. That is correct.
page 243 ~ Q. Doctor, is that the only film you have of
.
that?
.A. Of his leg?
Q. No~ taken on that occasion?
.A. That was the only one made that day.
Q. Do you have to have that for your permanent record,
or could you leave it?
A. I can leave them with you. I would like to have them
returned when you are ·done with them, ho~ever.
Mr. Willcox: I won't offer it in evidence then.

By Mr. Willcox:
Q. Now., your next examination was of his chest on October 26?
A. Yes, sir.
Q. Will you tel1 what you found on that occasion, and tell
the purpose of thtd examination 7
.
A. I was out of town at the time that examination waR
mf:tde. The film was read flt that time by Dr. Ang1.1s K. Wil-·
son for me.
Q. Was Dr. "\Yilson a member of your department 7
Mr. ,\7illiams: I don't make any point of that.
Bv Mr. Willcox:
.,Q. Go ahead .
.A. The examination ,,~ns made to rule out one or two things.
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One was an infarct, and the other was pneumonia~
page 244 ~ "\Ve found neither.
·· ·
Q. That examination showed no infarct and no
pneumonia i
~~ ·A~ ;No infarct ·and no penumonia .
. ·QJ What is infarct?
A. Infarct is a stopping up of the blood vessel, and, by
that, no blood can get to the portion of the lung normally
supplied by that vessel. It therefore undergoes, first, engorgement by backflow from- the venous system. It further
undergoes necrosis, and eventually scars and disappears as
a usual rule, unless it is so large that it is incompatible with
life, and the patient dies suddenly.
Q. What was the purpose of that examination? You said
it was to rule out two possibilities.
A. I was not entirely familiar with the patient's clinical
· history at that time, but I would assume that he had a pain
in his chest, plus fever. Those are the two cardinal symptoms, both of pneumonia and of infarct .
. Q. You would assume then it was for the purpos.e of finding out the cause of the fever or the pain in the chest?
h·A~ Yes, sir.
Q. And the indications are that there was nothing in his
chest to cause either?
A. According· to the X-rav examination.
page 245 ~
Q. Will you give us the dates and results of the
subsequent examinations?
A. Well, all of the remaiuing examinations were made of
his leg. The next one was on November 16.~ 1944. l\fy report
on that was that the bones were maintained in good position,
but no callus formation waR noted.
Now, callus is the new bone substance that is laid down
at a fracture site that causes the bone to become adherent or
glued together, and eventually turns into dense bone. I could
not demonstrate any of that, but there was a plaster cast in
place, and, since early callus is the same density as the cast,.
it might very well be obscured by this cast overlying it.
.
Q. At that time was that dorsal displacement, that vou
m~ntioned, still present?
·.
A. I made no note of it here. The fragments were maintained in good position, and the position was g·ood on the
first examination.
Q. I understand, but will your film show that displacement!
A. Yes.
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Q. Look at it and see.
A. Here is the second examination of the leg. Here is the
first examination-the ffrst fihn in my left hand. I will put
them up in the same relative positions. Compare
page 246 } first this exposure, and this exposure. They are
in the same relative positions, and the fragments
are maintained essentially in the Rame position.
Now, the two views., side by side, again. This left hand
is the first examination still, and compare this one over here
and this one here, and, as you see, the position is essentially
the same as on tlJe first exnmination.
Q. The film you have in your left hand is the first examination?
A. Yes, sir.
Q. And on that one the lateral view of the leg is shown on
the left!
A. Correct.
Q. The opposite one is the second film, and tl1e lateral position is shown on the right?
A. Correct.
Q. And the dorsal displacement, which you mentioned, is
still present?
A. It is still present.
.
Q. Go ahead, without my interrupting you, please, and report on the remaining ones.
A. On December 29 he came to the Department again, at
which time we made an examination of his leg-the same views
you have already seen on these two others, without the cast
· being in place. Vl e discovered some gas in the
page 247 } soft tissue of the leg. T11is was reported to the
referring physician at that time, and he took appropriate measures to study the presence of that gas.
Q. He did what?
A. He took appropriate measures t.o study what was causing that gas in the tissues, insofar as I am aware.
Q. At that time, on December 29, Dr. Smith was the referring physician, was he not?
A. I have it listed under Dr. Simpson.
Q. I think you are right. · ,vi1at was the condition and position of the bones then f vVere they still in the same position¥
A. The position had chang·ed slightly at this time. But,
I want to call to vour attention the fact that the cast had
been removed for this examination, and, since there was no
union of the bones, they would naturally have a tendency to
change positions.
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Q. Then there was no union of the bones on December 29¥
A. To tell you truthfully, the examination was made more
for this gas business-but, with the light here., no, there is
no union. Would you like for me to demonstrate this gas f
Q. I have no objection to it. Go ahead and do it so the
jm·y will have the whole picture.
page 248 ~ A. Here is the previous film in my left hand.
Here is the re-examination of Mr. Harden's leg.
You will notice that there is very slight dorsal angulation at
the fracture site, which you would expect after removal of
the cast. Tl1e cast, incidentally, .was taken off for the pur-.
pose of examination. Notice the large areas of decreased
density. Notice these black areas in here., and up in here, and.
then again o:µ · the -anterior projection, all through these
muscle groups... ·
Q. Doctor, at that time was the djsplacement, which you
mentioned first, g-reater or less than it had been f
A. You mean on this last examination f
Q. Yes, sir.
A. The alignment of the tibia-that is the larger boneis essentially the same. There is very slight dorsal angulation here at the fracture site. The weight of the leg had just
bowed down very slightly, just as you have a bent stick there
and you press on it, and it will bend down.
Q.- How about the small bone?
A. The small bone has not changed position essentially,
except along with the large bone it has bowed backward.
Q. Have you any more?
·
A. Yes, sir. That was on December 29. The following one
was on February 4, 1945. Again the examination
page.249 } at that time showed no definite callus formation.
Q. That was on February 4?
A. Yes, sir. Then we re-examined llim in August of 1945August 27-at which time the fractures were healed. I would
like to comment on that last one. The patient was referred
for osteomyelitis or some infection in the bone proper. There
was no evidence of osteomyelitis at that time. Would you
like to see this heal film?
Q. Yes.
A. To rfresh your memory, this is the leg in the plaster,
· wit hthe fractures that you have seen several times before.
Here is the leg without the plaster cast. With evidence of
fracture-that is, of the fracture line being obliteratedthe tibia is healed., and the bone formed is solid and hard.
Here is a fracture of the fibula--the sma11er bone-which is
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likewise healed, and the union is good and firm. "\¥ e would
interpret that as a heal fracture of both bones of the leg.
Q. This is the one of October 20?
A. The date is right on here, ll-fr. ,vmcox. That is November 16. Here is the first one: October 20.
Q. Now, the October 20 picture, the lateral view is on the
left, and the last one which shows the heal is on the right?
A. No, here is the heal. Let me turn this way.
page 250 ~ Let's hold them like that. This is the :first :film,
and this is the last one.
Q. This other one is the lateral 1
A. This is the 18th.
.:
Q. That is the 18th? '\Vas tl1at your last examination of
himf

A. Yes, sir. That was made in . August, 1945, the 27.th.
OH.OSS EXAMINATION.
By Mr. Williams:
Q. Dr. Parsons, I reckon you have taken a good many
X-rays of fractures?
A. Yes, sir.
Q. Would you say that that fracture was put up properly
and a good result g·otten, from your pictures 1
A. I would hesitate to say from the X-ray findings. It is
impossible to say whether a cast is properly applied, or im7
properly applied, from the X-ray pictures, because it is purely
objective. The fact that tl1e bones were well reduced is in:
dicated by my report, in which I make s.uch a statement.
Q. And a good result was made in your last picture, wa~
it notY
'
A. The bones were healed.
Q. Doctor, referring to your picture in regard
page 251 ~ to the gas infection, which, as I understand, shows
gas throughout practically the entire log, does it
noU
A. Except for the gastrocnemius-soleus group.
Q. How long would you say that g·as lmd been in there?
A. I don't know·. There is no way of telling. I mean, from
my st~ndpoint.
Q. Now, referring to your report of October 26, on the
chest, would an X-ray picture show the beginning of the pneumonia condition 1
A. That is a very difficult question to answer by ''yes'', or
"no". I would like to qualify it. I will say that usually in

.
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the case of bronchial pneumonia we have some lung changes,
but I have seen far advanced pneumonia that will show no
change by X-ray examination, whatsoever.
Q. So far as that picture is concerned, you mig·ht ,have far
advanced lobar pneumonia?
A. He could have had, but that is the exceptional case.
RFJ-DIRECT EXAMINATION.
By Mr. ·wmcox:
Q. Doctor, you spoke of good results. If you have any objection to answering· this question, I will not press it, bec~use I did not bring you here,for that purpose:
page 252 ~ Is it usual, or unusual, for a l_eg to take from Oc. tober of one year to August of the next year to
knit, for a simple fracture of the leg~
A. There again I can't answer with a "yes" or "no". The
dep;ree of soft tissue damag·e encountered at the time of the
accident has a great deal to do with it. The individual reaction of the patient has a gTeat deal to do with it. There is
a lot to do with it that we don't know. We don't know wbv
some fractures will heal very rapidly, and others will not.
That is a question that has never been satisfactorily worked
out.
Q. How long would it normally take to knit a simple fracture of the bone, at the sc~ne of this fracture, in a boy seventeen years old 7
·
A. The rule of the thumb that we all go by, or, at least,
we did the last time I did anything with orthopedics of that
nature is "1 & 2"-that means one· in the forearm, two in the
upper arm; and "2 & 3 "-two. for the leg and three for the
thigh. That is the rule of the thumb only.
Q. That is subject to variation t
A. Absolutely;· aud it is dependent entirely upon the degree of soft tissue damag·e and interference with various factors surrounding the fracture-that is, can the blood supply
get to the hone¥
e have sometimes simple fractures where
the blood supply is completely disrupted, and it
page 253 ~ does not heal. That is all there is to it.
·
Q. And that, of course, retards ·the knitting¥
A. Yes, sir, very definitely.
Q. Anti there is danger of damage to the tissue in a fracture?
A. I beg your pardon.
Q. You mentioned-I believe I. understood you correctly0

,v
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that tbe time of knitting would depend somewhat on the
:amount of damage done to the tissue!
A. Exactly.
Q. And such damage is to he expected in a fracture t
A. Yes, but it varies with each fracture.
Mr. Willcox: Your Honor, we expected to call Dr. Smith
next, but I have just been l1anded a telephone message from
him stating that he is in tbe middle of an operation at the
Norfolk General Hospital, and he will be here just as soon as
he can get here. 1Ve lmve some other witnesses that we will
put on~
page 254}

GUY WILINS,
called as a witness on behalf of the plaintiffsJ having been first duly sworn, testified as follows:
Examined by Mr. Maupin:
· Q. Your name is Guy Wilkins, Jr., is it noU .
A. Yes, sir.
Q. How old are you, Mr. Wilkins?
A. I am nineteen years old, sir.
Q. Do you know Gardner Harden f
A. Yes, sir, I do.
Q. Were you present at the time be broke his leg playing
football on October 19, 1944?
A. Yes, sir, I was in the game.
Q. Did you go to the hospital with him Y
A. Yes, sir, I did.
Q. Were you in his room the next morning?
A. Yes, sir, I was.
Q. How many visitors were in the room?
A. There were one other besides myself.
Q. Were there more than two at any time while you were
there?
A. No, sir.
Q. That was on Friday. The accident occurred on Thursday?
A. Yes, sir.
page 255 } Q. Did you go to the hospital on Saturday, toot
A. Yes, sir.
Q. Saturday morning?
A. Yes, sir, I did.
Q. How many were in the room at that time t
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A. There was· none· in the room besides myself..
Q. Was Gardner sitting up at any time when you saw hunt
A. N0 1 sir.. He was lying down on hoth of those· days.
Q. From y0nr observation of him on Friday morning,. wa:$
he comfortable or suffering· pain f
Mr. Williams: Your Honor, I object to that ..
Mr Maupin: I withdraw it then.
r

CROSS EXAMINATION.
By Mr. Williams:
Q. Y~u were ·there Friday morning and Saturday morning?
A. Yes, sir ..
Mr. Williams: Stand aside.
page 256 }
FRANK DAVIS,
.
called as a witness on behalf of the plaintiffs,
having been first duly sworn, testified as follows :
Examined by Mr~ Maupin:
Q. Tell us your name, please, sir.
A. Frank Davis.
Q. How old are you f
A. Twenty.
Q. Do you know Gardner Harden f
A. Yes, sir..
Q. Were yon present at the time he broke his leg on the
afternoon of October 19, 1944 Y
A. Yes, sir.
Q. That was in a football game, I believe,. wasn't it t
A. Yes, sir.
Q. Were you in the game Y
A. Yes, sir.
Q. Did you see Gardner in the hospital the next day, which
was Friday T
.
A. Yes, sir.
Q. In his room f
.A. Yes, sir.
Q. Was he sitting np, or in a chuir, or was he lying down
in bedf
A. He was in bed.
·
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page 257

~

Q. Was he sitting up at any time that you saw
him?
A. No, sir.
Q. How many visitors were there in the room at the time
you were there?
A. Another fellow and myself.
Q. Just one other and yourself Y
A. Yes, sir.
.
Q. Were there more than two visitors at any time while
you were there?
A. No, sir.
Q. Did you see him Saturday morning1
A. Yes, sir.
Q. Was he sitting· up or in bed 7
A. He was still in bed.
Q. In bed f
A. Yes, sir.
Q. How many were in the room then?
A. Two of us.
Q. Were there more than two at any time while you were
there?
A. No, sir.

CROSS EXAMINATION.
By Mr. Williams :
Q. Did you go with Wilkins?
A. No. I was with another fellow.
\

\

page .258

~

Mr. ·wmiams: That is all.

P.R. JONES,
called as a witness on behalf of the plaintiffs, having been
first duly sworn, testified as follows : ·
Examined by l\fr. Maupin:
Q. Your name is whaH
A. P. R. Jones.
Q. How old are you f
A. Nineteen.
Q. Do you know Gardner Harden?
A. Yes, sir.
Q. Were you present on the afternoon of October' 19, 1944,
when he was hurt playing football!
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A. Yes, sir.
Q. Were you there at the time he was hurt f
A. Yes, sir.
Q. That was on a Thursday afternoon. On Friday did you
Ree him in the hospital?
A. I did.
Q. Was he sitting up or in bed f
A. He was in bed.
'·Q. At what time did you go there Y
A. I can't say the exact time. It was in the
page 259 ~ morning·.
·
Q. How many people were in ]1is room?
A. There was one other person with me.
Q. Who was that?
A. Mr. Davis.
Q. You went with Frank Davis, did you f
A. That is right.
Q. Were there more than you nnd Frank Davis at any time
in the room-any other visitors-while you were there?
A~ No visitors.
Q. Were you there Saturdayf
A. I was.
Q. With whom did you go that time¥
A. Mr. Davis.
Q. Was there anybody else besides you and Mr. Davis, in
the w.ay of visitors, when you were there?
A. There was not.
Q. Was Gardner in bed or sitting upf
A. He was in bed.

1

I
Mr. Maupin: That is all.
Mr. Williams: No questions.
Mr. Willcox: Now, ·if Your Honor please, that completes
our case· in chief, with the exception of Dr. Smith.
page 260 ~ He lrns been subpoenaed, and under the conditions
I mentioned, we will lrnve to ask for a delay untH
he comes. As far as we are concerned, if the defendant wants
to go on with its case, and let us put him on when he comes,
it is agreeable with us.
.
Mr. Williams: We prefer, Your Honor, for tl1e plaintiff to
close its case before we proceed.
(Thereupon, a recess was taken until Dr. Smith appeared.)
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DR. C. C. SMITH,
~alled as a witness on behalf of the plaintiffs, having been
first duly sworn, testified as follows;
Examined by Mr. ·wmcox:
Q. State your name, sir.
A. Mv name is C. C. Smith.
Q. Aiid your profession.
A. I am a physician.
Q. Where did you study medicine, Doctor?
A. I studied medicine at the Medical College of Virginia,
Richmond.
Q. When did you graduate?
A. I graduated in 1912.
Q. Have you been practicing continuously. since then?
A. Well, after my internsllip in St. Vincent ~s
page 261 } Hospital, I have been practicing in Norfolk continuously since then, except during the first ·world
War when I was away about 27 months.
Q. Do you specialize in any branch?
A. I am a general surgeon.
Q. Dr. Smith, were you called on to treat Gardner Harden
in December of last year Y
A. Yes.
Q. In December of '44?
A. Of '44, yes.
Q. Where did you first see him?
A. I saw him first at the General Hospital on Pecember 29,
1945.
Q. '457
A. '44.
Q. With whom?
A. With Dr. Simpson.
Q. Had he ever been a patient of yours before that time t
A. No.
Q. Doctor, did you obtain from l1im, or from his appearance, his medical histo·ry since this accident on October 19?
A. Yes, I obtained the history, which is substantially the
same as recorded on the chart.
page 262 ~ Q. Did you examine the charts pertaining to
his previous admission to the hospital 1
.A. Not at that time, no.
Q. Tell the jury what condition you found, and what treat.
ment you rendered.
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· A. My records s.how that I saw him late in the evening of
December 29, with Dr. Simpson, at the Norfolk General Hospital. He was admitted sometime in the afternoon. Before
I saw him, he had been X-rayed.
The leg at that time was very much swollen. The skin
was discolored and dry. ,vhen you pressed on· the skin, it
felt as if there was fluid underneath it, and some crepitation,
which means there was some air mixed with the fluid. That
was on the night of the 29th.
I operated on him the morning of December 30. I made
multiple incisions along the leg from the knee to· the ankle,
and evacuated .a great deal of pus and necrotic tissue.
Q. And wh'aU
A. Necro.tic tissue.
Q. Go ahead, sir.
A. He stayed in the ho~pital from December 29 to February 11, with these wounds all draining. Some of them healed
up. He was discharged on February 11, with one .or two of
these places still draining somewhat.
page 263 ~ Then he came to my office for dressings at intervals until Aug-ust 27, 1945, when we re-admitted him to the hospital, because the wounds were not
draining as freely as they should, and be developed a large
gland up in the groin. He was treated for that with penicillin, and none of the wounds was opened 1:p again at that time.
He was discharged on September 9, 1945.
Then in October, 1945, he was re-admitted. On October 22
he was readmitted, and operated on the 23rd. Two of the
drainage tracts were connected with an incision so. as to give
freer drainage and uncover the infected area. He was admitted on October .22, and be was discharged on November
11, 1945.
On November 13, 1945, either that day or the day before,

I talked to Dr. Funston at the University of Virginia, and
told him that the boy would like to enter school there, and
aHked him to examine him on his arrival and see if he could
continue with bis studies and be treated at the University,
or at the hospital there.
I had a letter from Dr. Funston, several days later, in
which be said he thought be could be treated there, and he
saw no reason why he should not be attending school while
he was being treated.
I did not see him any more then until he cam to see me

.
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page 264

~

during the Christmas holidays-on the 29th .of
December-when I changed his dressings and
found the condition about the same as when he

left.
Then he came in to see me againBy lvir. Willi;;tms:
Q. That was in December, 1945?
A. That was the 29th of December, 1945. Then I have another note that he came to see me in February, 1946, and I
chaug·ecl his dressings and looked at the wounds, and thought
they were doing as well as could be expected· at that time.
By Mr. Willcox:
Q. Have you seen him since· then?
A. I have not seen him since then until today.
Q. On November 11, when he was discharged from the hospital, what was the condition of his leg?
A. On November 11, 19457
Q. '45.
.
A. Well, at that time he had a wound that was rather wide
open, because he had a sinus that was draining here, and one
that was draining off on this side, and I just connected the
two, so he had a ra thcr wide open wound. In the bottom of
this wound the bone was uncovered-that is, you could see
the bone down in the bottom of the wound.
Q. 1Vhen he came to see you later on that fa.11, I believe
you said, or during the Christmas holidays, was
pag·e 265 ~ that place still open and still draining?
A. Well, the place had filled in a good deal,
but the bone was still uncovered the last time I saw him in
February.
Q. Doctor, there is testimony here that that place never
did entirely heal up; that the bone continued exposed, and
drainage continued. Dr. Funston in June of this year tried
skin grafting. That broke clown. Thereafter he amputated
his leg. In your OJJinion, was that amputation necessitated
by a continuation of the .conditions that he had when you
· operated on him?
.
A. I would not like to express an opinion on that without
seeing· the leg·. I think Dr. Funston is a very capable man.
I would think that the judgn1ent he exercised at that time
was probably justified.
Q. Doctor, in the case of a simple fracture of the mid-leg,

··--,

~upreme Court of Appeals of Virginia

178

Dr. C. C. Smith.

and after the application of a plaster cast, is it or not reasonable to anticipate swelling of the limb!
A. Yes, I think you can expect some swelling of a fracture.
Q. If that swells to the extent of making the cast tight, is
that or not a potential cause of trouble 'l
A. Yes, I think that is something you have to always
watch: to see that the cast does not become too tight as the
swelling comes on.
page 266

~

:Mr. Willcox: The witness is with you, Mr.
"Williams.
CROSS EXA.1\HNATION.

Bv Mr. Williams:
·Q. Dr. Smith, when you saw this young man on the 29th,
was there any open drainag·e in that leg when you first saw
himf
A. When I first saw him on the nig·bt of the 29th, there was
. no break in the skin and no drainage places.
Q. I believe you said that in November the skin sloughed
away, and there was an open wound where you bad put in a
drain-in November, '45.
Mr. Willcox: He did not see him then.
A. I don't think I said there was a sloughing away of the
skin where I put in the drain.

By Mr. Williams :
Q. I might have misunderstood you. '' On November 11,
'45, had a wide open wound where I put in drain."
A. That is right; a wide open wound, yes.
Q. And that was the first time you had seen that, wasn't
iU
A. Well, I made that.
Q. Whereabouts was that on the leg-?
A. Sort of in the. anterior aspect of the leg; I
. page 267 ~ imagine right along in here.
Q. Beginning about how far above the ankle
boneT
A. Well, I would say it was maybe an inch above this malleolus, up in here.
Q. And you are touching the front part of your shin bone,
are you nott
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A. That is rig-bl
Q. Was the infection in the leg general throughout the leg
.
when you saw him?
A. Yes.
·
Q. On the 29th f
A. Yes. ,
Q. It was not localized in any particular area, was iU
A. No. It extended from just below the knee, clear to the
:ankle.

·

Q. What was that infection¥
A. Well, that was an infection of the subcutaneous tissues
-tha t is, the tissues under the skin-and we had a culture
made from that which showed stapblococcus aureus, which is
one of the most common g·erms which causes pus.
Q. "'\Vhat is the common name for tllat disease?
A: Cellulitis~
Q. What is the g·estation period of cellulitis?
A. You mean, the incuhation period; the time
page 268 } for it to develop.
Q. The incubation period f
A. That depends largely on the type of org·anism you have.
For instance, this streptococcus can develop in a very few
hours. Staphlococcus is usually a little bit slower.. But, I
would think from the appearance of this infection, as I saw
it~ it had not been present very long·; certainly not more than
three pr four days.
Q. Doctor, did the cellulitis infection necessitate the taking
off of the leg t
A. vVell, I think a train of eYents necessitated the taking
off of the leg·. I think the cellulitis started it, yes. The bone
became uncovered, and you had a chronic ulcer that would
not heal.
Q. Doctor, I hand you a chart and ask you to read the
chart of 12/29/44. Please read the history that was given
at that time.
A. This is the chart of admission of December 29, 1944.
It says: '' The present illne~s, or rather, chief complaint is
pain in the right leg. Four days' fever-'' this history was
written by one of the resident staff, aud I sometimes can't
read it very good. "-pain in l"ig·ht leg. Four days' fever.
Present illness on October 19, 1944. The patient.fractured
the right lcp;, and a cast was applied. Remained '
page 269 ~ in the hospital ten days. During the middle of
the stay, patient bad a fever. No trouble after
discharge. On December 25, 1944, the patient began running

180

Supreme Court of Appeals of Virginia

Dt. C. C. Smith.
a high fever., and had sharp pains in the :right legt both of
which have continued to the present time.''
Q. Now, Doctor, in treating fractures, is there anything
unusual, following a fracture of the leg, for the patient to
have severe pain y
A. No. I think it is rather usual for a patient to have
.considerable pain after a fracture.
Q. Is there anything unusual for a patient to complain
about it1
·
A. Not at all.
Q. Ur to give morphine for that pain 6!
A. vVe give ~orphinc for that, yes.
Q. In applying a cast, is there anything· nnusnal-wher~
ordinary care ·and skill .are used-to have pressure areas
when the c_ast is removed 1
A. Well, I think we very often.have pressure areas of Yarying degrees of severity.
Q. That is true, no matter how careful the doctor is in
applying it?
A. Yes. J think it can occur no matter how carefu] you
are..
Q. ·where does the disease called cellnlitis com~
page 270 ~ from 1
A. 'Nell, it comes from the implantation of a
bacteria in the part that is affected. Tl1ere are many ways it
can get there. Perhaps the most usual mode of entry is
·throug·h the skin-a break in the skin-but it can, and does
quite often, become enlarged in the part affected, through the
blood stream.
Q. I believe you said it has a very rapid development.
A. I said that depends on the type of organism.
Q. I am talking about this t.ypeT
A. Well, not from tl1is type., but from the severity of the
infection in this particular case, I could not conceive that it.
had been existing very long.
Q. ln your opinion, did that east, which was put on on the
19th, cause this cellulitis T
A. I could not say that it did, no.

RE-DIRECT· Ex.AMINATION.
·

By Mr. Willcox:
Q. Doctor, the pressure areas that you speak of mi~;ht come
either from the cast being t_oo tigllt when it was p1;·t on, or
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from becoming too tight by reason of the swelling, might it
noU
.
A. The pressure areas occur because at times
page 271 ~ the cast becomes too tight, whether it is put on
too tight in the beginning orQ. Sir?
A. I say, the pressure areas develop because the cast becomes too tight, whether it is put on too tight or whether it
occurs after the limb begins to swell.
Q. And you said in your direct examination that swelling
is to' be anticipated, and should be watched?
A. That is correct.
Q. And, if pressure does occur and becomes painful., what
· should be done about it'? ·
A. Well, the pressure sho.u]d be relieved. The cast should
be cut.
Q. You are familiar generally with this boy's history following the accident, are you not?
·
A. Yes.
Q. The fracture occurred on the 19th of October. The cast
was applied that night. He complained from that time on
continuously of pain in his ankle. On November 27 the cast
was removed. The leg, ankle, and foot were discolored and
swollen, and had necrotic areas on each side of his ankle.
Assuming· those conditions to have existed, was that leg or
not more susceptible to infejtion than a normal leg1
A. Well, I think the leµ; was more !msceptible to infection
from the beginning. A leg with a fracture in it
page 272 ~ is more susceptible to infection.
Q. Doctor, you say a fever is to be anticipated
following a fracture. ·would you expect a high fever, or low
fever, or irregular fevert
·
A. \\Tell, usually the f evP-r is not so high after. fractures.
I think it could go up around 101. In certain individuals
it might go higlJCr than that. People react to those things
entirely differently.
Q. "\Vould you expect· it to go as high as 102 or 103 in a
normal case?
A. I would not expect it to go that l1igb, no.
Q. Doctor, I hand you the fever chart and respiration, and
direct your attention to the elates of October 19, 20, 21, and
on across the page. In pneumonia, what is U1e effect on respiration?
·
A. Respiration in pneumonia is usually accelerated; it is
more rapid.
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"'What is normal respiration!
N orri1al respiration is 20 per minute.
Looking· at that chart, how high did that go?
His respiratory rate runs rather flat along the line of
20. I would not say his respiration was accelerated from
that chart.
·
Q. Of course, you rely entirely on the chart. You did not
see him at that time. Did that resphation indipag·o 273 ~ cate the presence of pneumonia?
.1\... I would hate to base a diagnosis of pneumonia on the respiratory rate. I would want other findings
b'esides that.
Q. In pneumonia would you expect a higher respiration
than that?
A. I would expect it, yes.
Q. What is the indication by that irregular temperature
going up and down?
A. Well, you usuall)r associate that type of temperature
with some kind of infection.
Q. Doctor, look at tllat chart, including the fever, pulse,
. and respiration, over the 19t.h, 20th, and 21st. Look also
at the treatment charts for the samP. dates. Now, in addition
to what is shown there, assume that on the morning of the
20th the patient complained to the attending physician tha.t
he had a severe pain in his ankle; that he had a sensation
that something tight was bound ·aronnd it; that his ankle
was throbbing and his toes were nnmb. On the next da'y he
,·epeuted that as having happened from the morning- of the
20th to the morning· of the 21st. The patient's father repeated that to the physician, and asked him to examine the
cast around the ankle to see if there was anything wrong.
First, under those conditions, do yoU' think that patient was
ready for discharge from the hospital on the
page 27 4 ~ morning of the 21st?
A. On the morning of the 21st?
Q. Yes. Before you answer that CJU<.1stion, Doctor, let me
direct your attention also to the blood count and the neutrophile percentage. The ·white blood eonnt was 16,000, was it
not, as shown by the chart?
· A. That is correct.
Q. And tl1e neutrophile porcei_1tagc was 77f
Mr. Williams: That was as of the 21st!
_ Q.
A.
Q.
A.

'Bv Mr. Willcox:
~Q. That is correct, isn't it!
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A. VVell, the white blood count ,vas 16,000 on the 21st, and
then there was another count following that, for which there.
is no date, in which the 77 occurs.
Q. Combining those conditions and those complaint~ in
your opinion, do you think the patient was ready for discharge from the hospital, without any examination of the.
east¥
A. I don't think the patient was ready for discharge from
the hospital without an cxamination---checking up. If I exami~ed the patient and was perfectly satisfied with his condition, I think I would have let him go on that day.
Q- But you don't think he was ready for discharge without
an examination¥
A. No, because he was running some temperature. I think
be was entitled to a check-up.
page 275 }
Q. Under those conditions do you or not think
·
an examination of the cast, at the area the patient
complained of, was in order?
A. Yes, I think an examination of the cast was in order.
Q. Doctor, one more question: ,vhat is the amount of
Your bill?
· A. I don't know that I can answer that correctlv. I have
not completed the bill. I would say in tlrn neighborhood of
$200 or $250.
·
Q. Doctor, did you eve1: hear of ,J olm .T. Morehead t
A. Yes.
Mr. Williams: May it please the Court~ I presume we are
going to have thi8 same questionMr. vVillcox: You are mistaken.
By Mr. w·mcox:
Q. Is he a recognized authority on traumatic surgery?
A. I think lie is, yes.
Q. Did you ever hear of Dr. Paul Y. ~fagnuson?
A. Yes.
Q. Is he not a recognized ant.horit>r on fractures!
A. I think so. At least, he has written a book.
Q. Is the book used by the profes8ion?
A. Yes.
Q. Is J\foreliead 's hook U8ed by the profession?
page 276 ~
A. Yes.
Q. How about Dr. Funston?
.A. I don't know Dr. Funston, except h>r reputation, and
I think that is very, very good.
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Q. ·Did you ever hear of Dr. Edward L. Compere and Dr.
S. W. Banks¥
A. No.
Q. Have you ever heard of Dr. H. ·waldo Spierst
A .. Yes ..
. q. He is a professor of orthopedics, and practices surgery
at Los Angeles College of :Medicine. Is he a recognized authority on that subject f
A. Yes.
Q. Is his bookMr. Williams: I move to strike out all of this te~timony,,
Your Honor, as being irrelevant and immaterial.
Mr. Willcox: We may use them as the- basis for cross~xamining witnesses for the defendant.
The Court: I will leave them in until the case develops
further.
· ··
.
·
page 277

~

ERNEST R. HARDEN, JR.,
being recalled., further testified as follows =

Examined by Mr. Willcox:
Q. Mr. Harden, I understand you want to make some c·orrections in your testimony of yesterday.
A. After finding one bill which my secretary put in here
by mistake, I went through it again last night and found another one. Dr. Swineford 's bill, in the amount of $33, is not
a bill for his services to Gardner. There is another bill for
that.
Then, Dr. J arnes C. Smith's bill, we scratched that out yesterday.
Mr. Willcox: Your Honor, may I just strike it off this exhibit that is already in Y
The Court: Yes.
A. There is another bill to come from Dr. Swineford, hut
I don't have it, and I do not imagine it is going to be very
much.
By Mr. Willcox:
Q. Have you found the records of additional payments to
Dr. Funston, in addition to the $450 shown here!
A. I have, yes. It came to $73.
Q. That is in addition to the $450?
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A. In addition. ·We found the cancelled checks, and I .have
them here with the bills.
page 278 ~ Q. Are there any other corrections that you
wish to make?
A. That is not $73. Dr. Funston 's bill was $75 even. Of
course, I added Dr. Simpson's bill of $75 to that.
Q. You added Dr. Simpson's and now you add Dr. Smith's
at the lower figure he gave of $200. Tell us what the total is.
A. $5.,442.74.
(J. l\Ir. Harden, you were asked yesterday on cross examination about a telephone call to Dr. Vann 's office. I understand that you want to correct that testimony Y
A. I did not recall her until I saw her out in the room this
morning, and I did call her.
Q.. When was it that you called¥
A. I told lier that I had been trying to locate on a Monday-Sunday, we were trying to locate a doctor, and Dr. Vann.
We called the Physicians' Exchange, and they did not lruow
where he was, so I called his o.ffice Monday morning, and
she said that be was out of town. I told her we were having
trouble, and we could not get anyone to come. She ·said,
~'Well, you may call another doctor."
Q. Did she suggest any specific doctor T
A. No, she did not.
Q. Did she tell you wl1etber or not you could reach Dr.
Vann!
page 279 ~ A. No, she didn't.

CROSS EXAl\HN.ATION.
By Mr. ·wmiams:
Q. Mr. Harden, did you know :Mrs. Seayf
A. I had seen her before, yes. ·when my wife had her leg
broken,, I saw quite a lot of l1er in Dr. Vann 's office.
Mr. Williams: Tha.t is all.
M:r. ·wmcox:

,ve rest, Your Honor.

(The following proceeding- was had in the absence of the
jury:)
l\f r. ·wmiams: May it plcnstl the Court, we wish to make
a motion to strike out tbe plaintiffs' testimony, on tbe ground
that it is not s110wn that Dr. Vann was gui]ty of any negli-
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gence that proximately caused the infection which occurred a
sbo.rt time prior to the 29th day of December, which infection,
under the evidence, caused the leg to be amputated.
On the further ground that the evidence has not shown
Dr. Vann was guilty of any neg·li.gence while he attended this
patient. It is ~imply guess and speculation as to where and
how this infection got in the leg·. The evidence here is that
Dr. Vann 's relationship terminated on the 21st,
page 280 ~ and certainly on the 30, we submit. There was no
trouble with the leg nt that time, that anybody
has shown, which produced this ccllulitis which developed on
the 25th, and had only been in the leg a very short time.
The Court: I overru]e the motion.
Mr. ·wmiams: vVe note an exception.
If Your Honor please, it is. our position in this case that
witnesses cannot be cross-examined by reading to them from
textbooks, and we ohject to tl1e evidence as introduced by
the textbooks, because they cannot be made the foundation
to cross-examine any witnesses put on the stand.
The Court: I am of the impression., having gone through
this in Dr. Morgan's case, that the only circumstances-under
which vou can read from a textbook is after witness l1as
stated that he l1as relied, in his opinion, upon statements in
a textbook. Then you can use it.
Mr. vYilliams: That partieular textbook, yes. I think probably that mig·ht be true.
Mr. Willcox: If Your Honor please,. it is our position,
when shown a book by a reliable authority of good standing
in the profession, and the book, or hookR, that he has written are relied on by the profession generally, that. you can
read statements to the witness and ask ~m-if he agTees with
them, on cross examination, for the pur ose of testing the
skill, lmowledg-e, and also for -e. purpose of depage 281 ~ veloping· whether or not those requirements., as
shown in those reacling·s, are in existence.
The Court: Hnve you examined authorities on the question¥
Mr. Willcox: No, sir, I have not.
The Court: I thought that was the law, too, until I ex·
amined the authorities.
(Thereupon, the motion was further arg·ued, after which
the following occurred:}
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.Mr. ·wmcox: I am going to ask that you recess now in~tead of waiting· until 1 :30.
The Court: I will adjourn until 3 o'clock.
Mr. ,vmcox:
cannot except to it at this time, because
we have not offered it, and I don't know that we want to,
but I just want to be prepared.
Mr. ·wmiams: vVe .object to the Court not instructing the
jury to disregard the questions to and answers of Dr. Smith
on textbooks.

,,Te

(The trial was then resumed in the presence of the jury.. )
Mr. ·wmiams: I would like to ask Dr. Smith a few more
questions.
page 282 }

DR. C. C. SMITH,
being recalled, further testified as fo1lows:

Examined by Mr. \Villiams:
Q. Dr. Smith, you have looked at. the chart on the first ad·
mis~n;antl it is in evidence that the cast was bivalved com- __ --pletely on the 7th day of November. I would like to ask
you if., in your opinion, t.bat cast had anything to do with the
7 cellulitis
which developed some time around December f
A. The time that had elapsed between the bivalving of the
cast and the beg·inning of the cellulitis in December was a
very long time, and I do not see how tlle cast could have
caused the cellul~tis that developed in December.

CROSS EXAMINATION.

By Mr. Willcox:
Q. If the cast did cause necrosis, that would increase the
susceptibility of that leg to infection, would it not?
A. That is correct.

\

page 283

~

MRS. EVERETT SEAY,

called as a witness on behalf of the defendant,
having been first duly sworn, testified as follows:
Examined by Mr. Worrell:
·Q. You are Mrs. Everett Seay?
A. Yes, sir.
·
Q. Mrs. Seay, what do you do?
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A. Well, at present I am not with Dr. Vann. At the time

I was his secretary.
Q. What do you do at this time Y
A. Housewife.
Q. On and before .October 19, 1944, were you employed, and"
if so, by whom¥
A. Dr. Foy Vann.
Q. In what capacityf
A. Secretary.
.
Q. Were you the only secretary tlmt Dr. Vann had at that
time, or was there another f
·
.ft,._. I was the only one.

Q. As·part.of your duties as secretary to Dr. Vann at that
time, tell the jury whether or not you :received incoming telepho:qe calls Y
A. Yes, sir.
Q. Mrs. Seay, do yon recall whether or not a telephone call
was received by you from Mr. Harden, Sr., in
page 284 ~ October, 1944 t
A. Yes, sir.
Q. Do you recall the date in October T
A. I think it was the 23rd.
Q. Do you recall the day of the week it wasf
A. Monday morning.
Q. Did you talk to Mr. Harden or not¥
Q. Was that discussion or conversation in connection with
Gardner Harden Y
A. Yes, sir.
Q. Mr. Harden 's son 1
A. Yes, sir.
Q.. What, if anything, was said to yon by Mr. Harden, Sr.,
in connection with his bov Y
A. Well, Mr. Harden "called and said that Dr. Vann was
out of the city, and he had not seen bis son since the day
he broke his leg, which was on Thursday.
Q. That was the preceding ThurRday?
A. That is right.
Q. Which would have been October l9f
A. Yes., sir.
Q. Anything else?
A. And then he said be had to have a doctor, and wanted
to know if I knew Dr. Simpson. I told him I did
page 285 ~ not, but I was sure it was perfectlv all right if he
wanted to call him.
·
·
'"
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Q. Did you, for any reason, Mrs. Seay, make a written note
of the details of that conversation 1
A. Yes, sir. I always did.
Q. ·when did you make that note?
A. That morning·; rig-ht then when he called.
Q. For what purpose Y
A. To give to Dr. Vann when he came back to the office.
Q. ·when did you leave Dr. Vann 's employ?
A. December 31, 1945.
Q. Were you constantly in Dr. Yann 's employ as his secretary from October 19, 1944, to January 1, 1945?
.A. Yes., sir.
Q. .After October .23, 1944, did you receive any other tele·
phone call, or any other message, from Mr. Harden Y
.A. No., sir.
Q. "\Vas there any other secretary, or other person, in Dr.
Vann's office during· that period who would have taken that
call, other than yourself?
A. No., sir.

CROSS EXAMINATION.

By Mr. Willcox :
.
Q. ,vas Dr. Vann ever in his office alone when
page 286 ~ you were not there 1
A. "\Vell, maybe for just a few moments.
Q. You would go out to lunch?
A. Well, we went to lunch at the same time.
Q. But, there were periods wl1en he was there and you were
not there!
A. Yes, sir, a few minute$.
Q. And I presume that during· those periods, if tltc phone
·
rang, he answered it?
A. Yes.
Q. If a person called Dr. Vann, and asked to speak to him,
and Dr. Vann was there and spoke to him, you did not make
a note of that, did you¥
A. No., sir.
Q. ·where was Dr. Vann on the 23rd?
A. "\Vell,' he had gone a-way for a little vacation.
Q. Where had he gone1
A. I think to South, Hill, Virginia.
Q. Had he gone fox hunting¥
A." I think so.
Q. When did he lea.Ye?
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A. Well, I am not sure. I don't know if be left on Saturday or Sunday. I think he left on Sunday.
Q. Sunday preceding the 23rd f
A. Yes, sir.
Q. When did he return?
page 287 ~
A. Well, he came back to the office on the following Monday, which I think was the 30th.
Q. And be left no instructions with you to call any other
doctor to treat the Harden boy if hi~ parents should call,
did he?
A. No, sir.
Q. He left no instructions with you to refer him to any
other doctor, or as to any treatment to ~e rendered 1·
A. No, sir.

The Court: Gentlemen, we will adjourn until 3 o'clock
( Thereupon, a recess was taken until 3 o'clock.)
AFTERNOON SESSION.

Met pursuant to the morning session, with the same parties
present as heretofore noted.

Mr. Willcox: If Your Honor please, in reference to Mr.
Williams' motion to strike out the questions and answers by
Dr. C. C. Smith, with reference to the identity and understanding of certain authorities., we unite in that
page 288 ~ motion. Yesterday Dr. Simpson g·ave similar testimony with reference to Dr. Hobert V. Funston.
As to that particular testimony dealing with the authenticity
of the book, we move that that b~ stdcken out, and the jurv
we instructed to disregard both.
·
Mr. Williams: I move the Court instruct the jury to disregard all references by counsel to medical books.
Mr. Willcox: We acquiesce in that.
The Court: You g·entlemeu ·are so instructed.
DR. FOY VANN,
the defendant, having been first duly sworn, testified as follows:

Examined by Mr. Williams:
Q. Dr. Vann, will you tell the jury, please, your name.
A. Foy Vann.

Foy Yann

Y.
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Q~ How old are you, Doctor 1
A. Sixty-four..
Q. vVhere did you receive your medical ·education 7
A. Medical College of Virginia.
Q. In what year¥
A. 1905.
'
Q. How long have you been practicing your profession 1
A. Well, after graduation I had a period of inpage 289 } ternship, and then I did general practice until
1917.
Q. What particular branch of medicine did you take up
in 1917?
A. Orthopedic surgery.
Q. Since that time have you continued the practice of that
particular branch of medicine?
A. Yes, sir.
Q. "\Vhereaboutst
A. I was in New York from '17 to '19. I then spent the
balance of that year in Boston. I came to Norfolk the first
of 1920.
Q. Do you practice in all of the hospitals here?
A. Yes.
Q. Do you or not have cases referred to you by other doctors?
A. Yes, sir.
Q. Dr. Vann, will you tell us, please, what was the first in-.
fqrmation you received in regard to Gardner Harden, and
when?
·
A. That was ·on October 19, 1944, sometime around four
o'clock in the afternoon. This was a phone message from
his father stating he had just been advised that the boy had
broken his leg in a football game, and be had ordered him
to the Norfolk Genernl Hospital~ and would I go
page 290 r over there and meet him. I did so around five
o'clock.
The boy was in the emergency room-in the second room,
and not the front room-and his father was present. He had
}1ad some first aid applied to the right leg.
"\Vhen I bad examined the leg-, I decided that he would require an anesthetic for its reduction, and an anesthetic was
given. The fracture showed it to be just about midway between the knee and ankle, roughly. There· was rather considerable deformity and a rather considerable amount of
hemorrhage and swelling at the site of fracture. The skin
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was not broken. What I mean by that~ tlie bones had not
protruded throug·h the skin.
The boy was given an anesthetic. His fracture was reduced.. Padding material was first applied, and then a circular plaster-of-Paris cast was applied from above the knee
down to the leyel of the toes, not including all of thoseJ but
so the toes would be out.
Immediately afterwards the boy's father asked about taking him home. But, he lived at the Beach, and I would not
agree to it. I told him that it was a raw day, •the boy had an
anesthetic, and he had no opportunity to liave it X-rayed,
because the X-ray Department was closed at that time of
day, and that I was going to admit him.
I g·ave instructions, and a room was arranged for him up
on the se-0ond floor, east wing. I went up on the
page 291 ~ floor and wrote orders for the boy, specifically to
elevate the limb on a pillow; to give him a quarter
grain of morphine, if needed, for his pain; and requested that
an X-ray be made eal'ly on ~,riday morning.
I might go back a little bit there. Referring· to my conversation with the boy's father immediately after the fracture was. reduced, he wanted to know when he would be able
to go to school. I told him then tlrnt he surely would not go
in a week's time; that fractures were painful, and he would
not be in any condition to get out on his crutches and go home
at that time.
That takes us to ;Friday morning-, October 20. I saw the
boy that morning- in his room, and he bad just returned from
the X-ray Department. I had previously seen his X-rays
which were taken that particular morning, and the reduction
seemed satisfactory to me.
Sometime in the ·morning after I had reached my office, I
had a phone conversation with Mr. Harden, who was concerned about the boy's temperature. Our conversation was
very congenial. I stated to him that I had checked on that
temperature, and, from my experience, that was not unusual;
that that amount of temperature, following a recent fracture
of a big bone in which there had been considerable bleeding,
I did not regard as alarming·.
I next saw Mr. Gardner Harden on the afterpage 292 ~ noon_ of the 21st. I had previously on the 20th
written an order that the boy could be taken home
when it suited the family.
Q. Doctor, why did you put it th~t way, rather than to. say
he should g·o home the next day t "
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A. Well, the boy lived at the Beach. There was the problem of transportation. I did not know what their .conditions
were al home for taking care of the hoy. I left it that way,
so that if they wanted to, they .could enter into some discussion with me about letting- him stay a week longer, or stay
the whole time; that lriR fracture ncieded treatment.
·
On this particular Saturday afternoon, October 21, it was
in the afternoon that I visited him. Now, I had seen his chart
on Friday and it showed a temperature that went t~p abruptly
following his injury. It was somewhere less than 102. That
temperature stayed up and did not drop until the middle of
the day Sa~urday. Then it dropped to normal, which to me
seemed not unusual, and· which I had seen many, many times.
I knew about his chart-his temperature. I knew about his
increased wbite blood count which goes along with the ris~
of temperature following fractures, in my experience. There
had been some shock. There bad been some spilling of blood
out in his muscles, which is absorbed into the system. There
had been an anestheticpage 293

~

By Mr. "\V'illcox:
Q. Doctor, would you mind talking a little
louder, please, sir.
A. I will try to, yes, sir. On this particular Saturday
afternoon his temperature bad dropped to normal from the
48-hour rise,. we will say. It went up on Thursday night,
stayed up, and dropped. That, to me, seemed not unusual.
'J..1his afternoon I went in to see the boy-and why I am
so emphatic about the hour is that he had a couple of friends
in there, and there was a football game going· on, and they
were having some soft drinks, some cakes, and knicknacks
and things. They were having a nice, little sociable time.
The first thing- I inquired of the young· man was: bow was
he feeling. '' F1 ine, '' he said. His language, and appearance,
and indication seemed to prove that. I examined his cast,
both top and bottom. I had him to lift it up and around, and,
just to test him out, I would raise it and let him flop it down
· on the bed. The circulation was not unusual. He was having pain incidentally. He had been given mqrpbine during
the day ~nd during the night, at my direction. I asked him
.when he was going home. He said, "Tomorrow''. I said,
"Fine".
,On Sunday I went away about the middle of the day. I
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11ad no message from the hospital, nor from him,
nor anybody, indicating anything had taken place
that was different from what it was the dav I
saw him. Frankly, if he had shown me a temperature that
afternoon when I saw him,. or if I had known that temger.a-t_ure
went up and cl.mm, I ce1:t_~b;1ly_w.onJd not ha:ve €ti§elia1·{Je~
I ~ha11~ left him with so~y, or stayed here to look
aiter him, w11ichever way I had toao.
I went away on Sunday afternoon, or, we will say, along
about the middle of the day, the best that I can recall. My
office knew wl1ere I was g·oin,g-. It was only 117 miles from
Norfolk, and I was available for anything that turned up. I
could come hack any time. I returned the following Sunday,
which was o~tober 29.
page 294

By

~

Mr. Williams:
Q. Doctor, before you go into that, you spoke about a football game. You don't mean they were having a football game
in the room, do you¥
A. It was a radio. ·1 don't recall the teams that were play.ing. I have a definite picture in my mind as to which direction the boy was sitting. He was sitting up in bed. The
radio was to his right on a table between him and the window,
and near the window were two of his friends. After I finished
my examination, I stood at the foot of the bed. I don't know
how long I stayed there; probably twenty or thirty
page 295 ~ minutes.
Q. Doctor, before we get to the time you returned, I wish to ask you a few questions in regard to the
condition of the boy, that you have described, on the afternoon of the 21st. I wish to band you this chart that has been
introduced in evidence, and call your attention, first, to page·
5, which shows the blood count on the 21st, which you say you
saw, and also tlie neutrophiles, and the fever and the respiration records ?
A. Which do you want to talk about first~
Q. I want to ask you, first, whether or not those conditions
were unusual for that period of time after a fracture of this
character¥
A. No, sir.
Q. Will you tell the jury, please, what usually occurs in
connection with these fractures in reg·ard to fever and blood
count!
.
. A.. Well, I thought I had already covered that. There is
u~ually a slight rise of fever, which is somewhere around 102,
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:and sometimes 103. It varies on the individual, you see.
Along with that fever they have an increased lymphocyte count
:as this shows here. That is not in the smaller bones, such
as the fingers, hut in the larger ones, sucl1 as the leg bones,
thig·h bones, spine and pelvis. We believe the explanation of
it is, in addition to the shock and the trauma,
page 296 } that blood from these larger bones spills out in
tbe tissues, and that is picked up and produces a
serum reaction. The high lymphocyte eount, or the increa~ed
lymphocyte count-that is not particularly high for this type
of thing-the increased lymphocyte count and his temperature
is part of the same thing. Ldaresay that you would not find
one without the other.
Q. Will you look at that chart, under the nurse's not.es, on
the 21st at approximately three o'clockA. On what page?
Mr. Maupin: 16.
By Mr. ·wmiams:
Q. It is under the date of the 21st, under the nurse's notes,
just above the line ".three o'clock". ·what is written in
there?
A. "Dr. Vann in."
Q. That means you were in for a visit?
· A. That is right. Then it says: "Visitors.''
.
Q. And under that is the nurse's notes: "Visitors''?
A. Yes, sir.
Q. That was approximately at three o'clock, was it t A. Yes, sir.
Q. At that time was his temperature normal?
A. Flat, yes, sir.
Q. Does the chart so showt
A. Yes, sir.
page 297 ~ Q. Is there anything on that chart-

Mr. Willcox: One minute, :Mr. Williams.
By Mr. Willcox :
·Q. At three P. M. on the 21st, you say the chart shows the
temperature normal f
A. Yes, sir. This one does. That was the first time it had
been normal since his hour of admission-at five o'clock. It
goes up to not quite 102; it dodges around the 101 line, and
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drops to normal. It is recorded on tl1e normal line. That
was the status of his temperature when I visited him that
afternoon.

By Mr. Williams:
Q. That is in the column whfol1 has at the top· of it "4"f
A. WeII, I was looking at his chart sheet then-I mean, bis
temperature chart sl1eet.
Q. So am I. These columns are so hard to read.
A. Yes. Now, at eight o'dock his temperature was not
quite 101, and at twelve it was normal. Then the next record
on the temperature sheet shows an eight o'clock temperature
of 102.
Q. That was eight o ''clock that evening·?
A. Saturday afternoon. Now, tho next temperature shows
that at twelve that night it had dropped to 101, and at four it
was less than 100. At eigl1t o'clock on Sunday
page 298 ~ morning it was down even below normal, around
98-sub-normal.
tl· As of the 21st when you visited l1im in his room, was
anything on this cliart to indicate to you tllat it was not safe
or proper for you to let him go home?
A. No, sir. In addition to that, I depended upon what tho
boy showed me wl1en I saw bim, irrespective of what the chart
had shown here. If the boy bad not made a good showing
to me, I would not have let him go home; I would not agr~e

.

tp-cfsNW,U"~y/
. ow, Do or,

'-

you went away, and when did you re-

turn?

A. On the 29th. I did not go to the hospital until Monday,
the 30th. I did not go on the floor, on which Mr. Harden was
a patient then, until I ran up with Dr. Simpson in the halL
Q. Why didn't you go to see Harden as soon as you got
backY
A. I thought he had gone home. I did not think anything
else except that he had gone home when he had planned to
go.
Q. When you ran into Dr. Simpson on th~ hall, what took
place!
.
A. Why, he said, "Well, I am glad I have run up with you.
I want to tell you about this Harden boy". I said, "What
about him Y'' We went u.p and looked over his
page 299} chart. He discussed with me his connection with
the case ·from the time Mr. Harden called him in
his office until h.e went over to look at the boy. We discussed
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the boy's symptoms. His slow rising temperature that
started on the 23rd, or the 22nd, which on the 22nd went up a
little over 100, and on the 23rd it went to 101, and on· the
24th it went to 102, and on the 25th it went to 103. · H(dold
what had been done in the way of examination, and what had
been done in the way of treatment, and how .he responded to
these treatments. · He had gone first to look over the X-ray~·
to see what they sho:wed. The next thing, as he described it
to me, the boy was complaining of some anesthesia on the
outer side of the foot, and he set out to split the lower part
of the cast to relieve that; that he was stopped by that, a¢..
cording to him·
Mr. Maupin: If Your Honor please, what Dr. Simpson told
Dr. Vann, we think, is not admissible.
Mr. Williams: Your Honor, they have proved by Dr. Simp"'
son that he told Dr. Vann these things.
The Court: I think it is unobjectionable.
A. We talked more about that before we saw the chart.
All in all I gathered that Dr. Simpson's and Mr. Harden's
association wasn't the most pleasant.
·
Anyway, aft~r we had looked over the chart and discussed
·
it, we went to the boy's room~ He was not in,
page 300 ~ but he pretty soon eame in, in a rolling chair, with
the limb in the same cast. It had been split,
starting from the midline up to about the level of the ankle.
It had been spread so that you could see the skin, and had
then been wrapped with strips of adhesive to keep it. from
further weakening.
·
The boy looked like he had ,gone through a right rough
siege of it. It seemed to me he had lost flesh, and he showed
the effects of it, generally.
·we examined the leg there together, and our opinion was:
"He is all right now." There were no additional orders
given by either one of us-surely, when we were together.
I went on from that point to my officeBy Mr. Williams :
Q. Dr. Vann, before you go into that-on the 30th when
you saw him, what was the condition of his fever1
A. Flat.
Q. How long had it been flat? ·when you say "flat'·, that
means no fever f
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A. That would be normal. It has hit normal at twelve
o'clock on the 29th, and then was recorded at 102, and at four
o'clock it was normal, which was on the 30th. .At eight o'clock
· it was still normal.
Q. Have you got the chart before you T
A. Yes, sir.
page 301 ~
Q. How long was it normal from that time until
the time he was discharged 1
·
A. Thirty-two hours .
. Q. Did you know about the notation on the chart, under
~ate of 10/25, of Dr. Vincent?
A. Yes. ·we went over that.
Q. What does that say1
; A.. "Patient's temperature bas been increasing daily. Over
the right chest there is moist rales. Breath sounds are decreased in right base, and tactile fremitus increased. Impression : Lobar pneumonia right lower lobe.'' Signed '' J .
Vincent.''
Mr. Willcox: What page is that on¥
· Mr. Williams: 4.
By Mr. Williams:
Q. Did you also know of the record of the X-ray tests, in
that chart, which is on page No. 9Y
A. No. 8. Yes, I knew about that.
Q. What, if anything, were you of the opinion in regard
to that temperature that was in existence from ap.proximately
late the 21st until sometime the early morning of the 30th f
A. Well, I could have no _definite opinion about it. From
my conversation with Dr. Simpson, from what he said, they
suspected a pulmonary complication-a lung. They suspected
he would show signs of pneumonia, or show that
page 302 ~ a clot had leaked out and lodged into the lungs.
T11ey were casting about to explain that. He had
called in Dr. Newcomb to help out with that problem. It
seems that they were never able to explain that temperature,
which you have just mentioned, beginning on the 23rd and
going up for three days, and then gradually going down. He
had· been given sulfadiazine; he had been given cough mixtures. The sulfadiazine had been changed over to sulfanilamide-I mean, to penicillin, which then had just been released
very, very sparingly, and which, according to Dr. Simpson,
he felt that but for the penicillin, the boy would have developed a well defined pulmonary complication.
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Q. Doctor, do they give sulfanilamide for chest conges..
tion!
A. Yes, sir.
Q. You say his temperature had gone do·wn flat. What did
you think had happened to that infection, if there was any f
A. Our impression was that penicillin had done the job·
had taken care of him.
'
Q. Did you ever refuse to examine the cast at Mr. Harden"s
request?
A. No, sir. Mr. Harden 's only conversation to me in the
whole connection with the case was just as I have outlined·
. ·
first, asking me to meet the boy before the boy'~
page 303 } fracture was attended to, and, secondly, afterwards in the emergency room; next, on Friday
morning at my office some time between ten and twelve.
Q. On what date 7
·
A. No communications have I ever had from him directly
or indirectly since. He never was in the boy's room at any
time I was in there. There was no member of the family in
the room at any time when I was there, except the boy. The
only people who were ever in the boy's room the time I was
in there was on Friday when a nurse was putting him back
to bed, having returned from the X-ray room, and on Saturday when his two friends were in there listening to the football game over the radio.
Now, I did not know on the 30th whether the boy was going home, or what he was going to do.· I went by there aiming to see him if he was there on Tuesday, the 31st. That
was late in the afternoon after my return from the Marine
Hospital. I learned that he had gone home around two
o'clock. He was absent from his room.
,
I have never had any communications from anybody at
all with respect to the boy. I did not know how he got along,
or .anything about it, until Dr. C. C. Smith happened to tell
me about his unfortunate state of affairs in January, 1945.
Q. Then you received no telephone commnnicapage 304} tion from Mr. Harden between October 30 and N~vember 7, requesting yon to come to the Beach T
·A. None at all. There was none re-layed to me.
Q. Doctor, with the information you had when you returned on the 30th, did you think that the boy was in proper
shape to go home Y
A. Yes, I thought so, but I did not know whether he was
g·oing, or whether he wasn't going. The best I could ~ell
what his episode was, beginning on Sunday and developing
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and ·then subsiding, whatever that was, nobody could do· :qiore
than suspect. That episode seemed to have subsided an"d to
have been taken care of.
Q. W'hen you say ''episode',., you mean that flare-up of
temperature while you were away!
A. Yes, sir.
Q. In your opinion, was that consistent with what the ordinary, average doctor, engaged in orthopedic surgery, would
· •
have done Y
A. I think so, the best I know.
Q. Doctor, when you examined this boy's cast and his toes,
and so forth, was there any loss of circulation that you knew

ofT

A. Not Qn Saturday afternoon, and not on Monday, October 30•.. · ,
Q. What was the condition of the cast at that
page 305 } timeT
A. It had been split down the center up to about
the level of the ankle, and I take it that it had been spreadit had been weakened, because it had been re-enforced with
some transverse strips of adhesive.
Mr. Maupin: What date is he testifying tof
By Mr. Williams~
Q. What date are yon talking aboutT
A. The 30th.
Q. Doctor, in your experience, being an .orthopedic specialist for· a good many years, will yon tell the jury, please,
whether there is anything unusual in pressure areas following
the application of a cast, no matter how much care and skilJ
are usedY
A. Well, a cast is a hard substance when it is set. It won't

stretch. Now, the material that you use, so far as the cast
is concerned, is more or less standardized. It is the same
material they use in putting plaster on walls, but our material sets quicker, but it is bard.
Now, casts are used in various ways. Some people put
on what they call a "skin-tight cast"-they just put it directly on the skin. Some use a single layer of something .
very much like a sock, and that is made to slip over.
I have never gotten out of the habit of using what we call ·
''sheet wadding''. It comes in sheets. You put it in rolls.
bandages-and you wrap it around, you see. That
page 306 ~ has always worked better in my bands, and af-
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fords protection for the skin. It is a softer thing and allows a
certain amount of play_;_we will say one-eighth of an inch all
around the limb.
What you hope to do is to put on a cast that the limb rests
in it just like a peanut in its kernel, so to speak, never constricting at any particular point. Now, even with that, that
padding can thin out, if a fellow is moving his leg any at all.
You will find it resting· on a hard surface, and, if it does that
long' enong·h; the skin is going to show the effects of it. If it
continues very long·-that continuous pressure-the skin
where that is pressed on, the superficial layer dies, and then
forms a scab, if it is superficial, and that later drops off, and
it has to fill up over that again.
Q. Doctor, have you examined recently the X-ray pictures
which have been introduced in evidence here Y I am speaking now specifically about the leg in regard to the fraeturet
A. Yes. I reckon it was one day last week that I saw them
all exhibited out there. I did not go there and ask for them,
but some other doctor had gone there and asked for them,
and they were out at the time.
Q. Yon saw them here today, didn't youY
A. Yes, sir, at a distance.
page 307 ~ Q. As shown by the first picture that was taken,
tell the jury, please, whether or not there was
anything wrong with the reduction of that fracture?
A. It was not perfectly reduced. If yon are going to speak
from the standpoint of a cabinetmaker's fitting, we can't do
that. Yon can't fit them that good. If you do, it will open
the operation. But, it is necessary that you oppose the ends
of the bones so they will unite. If you ·don't oppose them,
they won't unite. If you oppose them partially-hang them
up on a corner-nature will provide that union. Yon have
to think, when a patient has broken his leg, that the ragged
bones inside liave torn and scraped and snagged a lot of
delicate structures, so you do not want to be too rough which
would cause increased damage to such structure. Yon try
your best to bang them up on the ends, and then line them
up, or, as we cull it, restore your relationship to your joints
above and below it, and try to keep it down straight. Such
imperfection as you have there, nature takes care of it. That
unites, or throws out, a great. abundance of callus, and then
your callus finally slings down lmrd and does ihe job. If
nature did not do the major part of it, we would not be able
to get union of fractures. We only give nature tbe chance,
and assist nature.
1

\
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Q. Doctor, as to the picture of August 8, I

page 30S ~ think it was-a picture which was taken some time

in August-

Mr. Willcox : 1945 Y
Mr. Williams: Yes, sir.
By Mr. ,villiams :

Q. -the picture which was taken, I think, on August 27,
did that show a good union at that time Y
A. A solid union. You could see where nature had united

it.

Q. There was some discussion about something that wasn't
exactly in position. I want to ask you whether or not, if
this log had not been lost, that would have been a good union
and a g·ood leg T
·
A. That is my opinion. I think so. That was the way it
looked to me.
Q. Doctor, you have heard the testimony here to the effect
that some time in December, around Christmas, I think the
evidence is, a cellulitis infection developed in this boy's leg,
which Dr. Smith treated, and which ultimately resulted in the
boy losing· bis leg. In your opinion, did the cast that was on
that boy's leg have any causal connection with that cellulitis
that de·veloped some time in December of 1944?
A. Not in my opinion.
Q. Will you tell the jury why!
A. This was an acute thing-an acute pyogenic
page 309 ~ organism. That is- to say, it was very virulent.
Beginning the 25th until the 30th, when it was
opened, at that time it showed a great deal of destruction
of muscle tissue in five days' time. It looks to me like if that
cellulitis had been in duration for sixty days, we will say, the
limb would have dropped off on its own accord before then,
due to that very virulent infection, or the boy would have
· been dead.
Q. How does this cellulitis generally get into any area of
the body, if you know 1
A. Well, you see, cellulitis springs up suddenly and violently in a limb that has no trauma. If the original site of
it is in an area that is covered with heavy hairs, the idea is
that the infection creeps down a hair follicle and" gets in. In
the absence of that, the belief is, the best I can understand,
that a fellow has an organism circulating in his system that

(
.·
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he picks up, and lodges for some reason or other in this particular area of soft tissues. We have a. well known parallel
condition, which is not cellulitis of the soft tissues and muscles
which this young man had, _but a cellulitis of the bone. It
seizes upon the bone with no trauma-with no particular
warning-and we know that g·ets there by the blood stream,
because you find the artery plugged where it goes into the
bone. You can identify it in some cases if you get
page :no ~ it early.
Now, you are always interested to know from
what source did that start. Usually you are never able to
find the focus in the individual at some remote point where
it started.- It has been attributed to tonsils-infected tonsils.
I can recall at this moment a girl who had a small, little "pipginny", we will call it, on the back of the elbow. She was
playing and hit it on the curbstone. In ten days, or seven days,
she had considerable destruction of the whole shin bone.
She had symptoms before then, within forty-eight hours, but
they were not severe until about the fourth day or fifth day.
By the seventh day she had a complete involvement of the
whole shin bone. That was one case we thought we attributed
to the pretty existing little feruncle on her. Most times you
are not fortunate in tracing it to anything of that sort, and
you have got to say you don't know. Some infectionpyogenic infection-circulating in the system, goes in its circulation as far as it can go, and then hangs up, and the organism starts rapidly to raise a family. They multiply very,
very rapidly. As a result of it there is pus, destr~ction of
all surrounding tissues, high temperature, and then, if the
process continues along, generalized septicemia, and death.
Mr. ·wmiams: I believe that is all. _Answer these gentlemen.
page 311}
By Mr. Willcox:

\

CROSS EXAMINATION.

Q. Doctor Vann, when you were employed in this .case to
look after this boy, you were employed to look after him, and
contemplated looking after him, from the time you first saw
him until he was cured of that injury; is that correct?
A. Yes. That was my plan, yes.
Q. .A.nd that would have contemplated at some time taking
off the cast Y
A. Well, yes, I will say that, too-or somebody else taking
it off.
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Q. Either you would take it off, or you would give orders
for it to be taken off Y
A. Yes.
.
Q. I understood you to say the last time Mr. Harden,
Senior, communicated with yon in connection with his son's
case was on Friday, the 20th day of November, when he
phoned youA. October.
Q. October, 1944, at the time he toI4 you about the fever,
or mentioned the feverY
A. That is right.
Q. He did not discharge yon on that instance, did heY.
.
·
~ A. Oh, no.
page 312 } Q. And he never discharged you Y
A. No not as far as -I kno~
Q. Did you g·ive any instructions either to the patient or
to his father, or to his mother, about returning at any time
f r the removal of the cast Y
A. No. I had no communications with any of them. When
expected him to go home on the 21st, I routinely anticipated
at my next communication would be from them discussing
the problem of his getting up and getting on crutches.
Q. You had contemplated no action or advice on your part
unless and until you heard from themY
A. Tliat is right; at the Beach, yes.
Q. In other words, you depended on them to determine
.
when the cast should come off!
A. No, not the cast coming off. It depended on the subsequent behavior and conduct on the part of the boy. I had
previously told him I did not think he could do much ·with
crutches inside of a week.
· Q. When did you contemplate taking that cast off?
A. Well, that would have to be determined .by seeing him
from time to time.
Q. "When did you contemplate seei;ng him for the purpose
of making that determination?
A. No definite date ·was set for that particular thing. I
anticipat~d that the boy, after he got on his
page 313 ~ cruches, if everything went smoothly he would be
coming back, and then I would lrnve him come to
my office, or wherever it was necessary to be, a·nd then observe him from time to time. I roughly planned, if everything went smoothly, that at the end of four weeks I would
take off that above his knee, and then put on a shorter one
which would give him more comfort and activity.
Q. But you did not communicate that to him or to his parents!
~

Foy Vann v. A. G. Harden and E. R. Harden, Jr.

205

Dr. Foy Vann.

A. No, sir.
Q. Is it not a fact, Doctor, that in a situation of that kind
it is up to the doctor to give instructions as to when to come
back, and it is· not up to the patient to determine that for
himself?
A. Well, that depends upon whether he goes out of town
or not. Now, the way I have done with fractures which have
taken place at Virginia Beach, ever since I have been here in
Norfolk-and that has been true with every doctor practicing
down there-when he goes home, if anything takes place unioreseen, he sees his family physician for purposes of convenience. If nothin~ goes wrong, if there are no complications, then the physician down there has him in charge. If
the physician wants to continue with it throughout the thing,
he is at liberty to do so. If he wants him to come back for
me to. finally take the cast off, it is done that way.
.
page 314 ~ There is no dead s~t rule.
I anticipated that would be decided later on by
phone-communication-or something, as to what would be
their wishes in the matter, or whether the family physician
would look after him, or not.
Q. When you left there on the 21st, you never contemplated seeing him again unless he should call you or come to
see you?
.
.A.. Yes. I contemplated having some communication with
them at the end of the period when we had guessed he might
be ready to get on cru~ches.
Q. When you saw him on the 30th, did you then contem~
plate communicating with him then, or were you contemplating to wait until he communicated with you?
A. No. I did not feel on the 30th, due t<;> the unforeseen
complications that had developed-I did not contemplate on
the 30th his going home at all. I went back on the 31st to
visit him. I did not tell him he could go home on that particular date, and I don't know whether Dr. Simpson did or
not.
Q. You heard Dr. Simpson say that after his conversation
with you on the 3oth, he withdrew and left you in chargeY
.A.. I didn't know he withdrew. I just heard that this morning. I didn't know he withdrew from the case.
Q. In any event, you considered yourself still
page 315 } in charge, because you went there on the 31st to
see him!
A. Well, I went-no, I did not go on the 31st-yes, that
is quite true. On the 31st I went back to see if he was there,
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and he bad gone home. I did not know what -to think. I
asked Dr. Simpson if he discharged the boy, and he said,
"No, I did not discharge him." ·well, I thought that thing
was a little strange, so I waited to see what would happenwho we would hear from about it. I didn't know whether
they would wish to continue to retain me, or would wish Dr.
Simpson to continue.
Q. Even though you thought it was strange that he had left
the hospital on the 31st., you did not communicate with him or
with bis parents T
·
A. No.
Q. Can a patient get out of the hospital without being disi1·
charged by a doctorY
. A.· No, they won't let llim go unless there is some verba
discharge, or something. Now, Dr. Simpson's explanation1

Mr. Willcox: One minute. I object to Dr. Simpson's ex-planation. That is hearsay ..
. ·The Court: I sustain the objection.

' A. Well, I had written way back yonder early in the thing
.
'' The boy can be taken home when the parents
p~ge 316 ~ wish." That is on the chart. Whether that discharged him, or whether the discharge was trans~
mitted to the parents from Dr. Simpson, or from Dr. Simpson
to the nurses, I don't know at all.
:

1

By Mr. Willcox:
·.·.Q. You just said that Dr. Simpson told you he had not
discharged him Y
A. I inquired about llim after the boy bad gone home.
Q. Now, coming back to the instructions that you wrote
on the 20th, that was before these complications arose, of
course!
A. Yes. That was before he had the unexplained episode
beginning on the 23rd, and continuing up to the 29th.
Q. When you saw llim on the 30th, and saw that unexplained episode, you did not intend. for those instructions,
which were to take him home., to be effective any longer, dicl
you?

A. Well, now, frankly on the 30th I had more or less forgotten about those, because he had had these complications,
and some other fell ow had been in charge.
Q. Didn't you look at the chart to refresh your recollection!
·
.
.
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A. Oh, yes. I saw that on the chart. But, that was written
on the 20tl1, and this was ten days later.
page 317 } Q. But you said you examined the chart when
you returned f
A. Of course I did.
Q. Then you knew that that order of the 20th was still on
there, and you did not revoke it V
A. No .
Q. Doctor, in the treatment of a fracture, do you exercise
your own professional judg·ment, or clo you surrender your
judgment to a relative of the patienU
A. No. I try to give him the benefit of my experience in
the treatment of a fracture. Of course, you have to listen
to what the patient requests sometimes. You are sometimes
influenced on letting a patient go home, because they continually beg. I am not so sure that this young man did not
probably put the best foot forward on Saturday afternoon for
the sake of going home, because he told me he was feeling
fin~
.
Q. I am talking about your treatment now; not about going
home. I ask you this: If at any time that you saw this young
man you thought it was advisable to bivalve that east or to
take it of(, you would have done it even if the father had
requested you not to do it, wouldn't you-or, at least, you
would have told him that was your judgment?
A. Yes. Now, if he comes out and tells you flatly not to
do it, that is a different kind of thing. I think the
page 318 } way I would have gotten around it without being
pugnacious or belligerant about it, I would have
explained what I wanted to do, and why I wanted to do it. If
he just pointblank said, ''No, you can't do it," then I would
wash my hands of it.
Q. Then the fact that Dr. Simpson reported to you that he
was stopped by Mr. Harden from bivalving the whole cast,
that did not influence your actions ~n any way, shape or
form?
A. I had no particular actions connected with that. I have . · .
never been put in just exactly that position, that I know ,
anything about. I have had people who insisted on my taking off a cast. They would say, ''I won't put up with it. Take
the cast off.'' I would reason with them. If they insisted,
there was nothing to do but take it off. You can't keep a
piece of apparatus on somebody if they ask you to remove
it. If they insisted on, "Don't you do so and so," I certainly
would not do it.
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Q. Doctor, when you left town on Sunday afternoon, where

fil~~,
.A.. South Hill..

·

Q. Where¥
A. South Hill.
Q. Were you away on professional business or pleasnre'l
·
A. No, it was tbe first vacation I had had since
page 319 ~ 1941. That was strictly a vacation.
Q.. Was that a fox hunt?
A. Yes.
.
Q. You had been fox hunting before then, hadn't you T
A. Before when?
Q. Between 1941 and 1944 f
A. Not out of town, no, sir.
Q. All right..Now, you did not leave any information with
the Hardens-any of them-as to when you were going,
where you were going, or when· yon would return T
A. No, sir. The reason is, the boy distinctly told me, '' I
am going home tomorrow."
· .
Q. Whether he was at home or at the hospital., complications were possible, were they not f
A. I beg your pardon.
Q. Whether he was at home or at the hospital, complications were possible t Y
. A. Oh, yes.
Q. And it would be just as necessary to get yon, in the
event of a complication, if he were at Virginia Beach as it
would be if he were at the General Hospital t
A. I was not indispensable in the thing.
Q. Yon made no arrangement with any other doctor to look
after him!
A. No, sir.
page 320 ~ Q. And is it not one of the ethics of tbe profession that a doctor, called in connection with a
patient who is und~r the ca.re of another doctor, will not see
him without the request of that doctor!
A. That does not universally hold true. The circumstances
will alter cases.
Q. I appreciate that, Doctor.
A. If a family explains to somebody, ''My doctor is out
of town. Will you see him?" Surely.
Now, on the floor just below this young man at that same
particular time, there was a patient which was not going
home, and I got J?r. ~ick Wilson, the family physicia11o to
look after that patient m my absence.

I

1
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This boy, I sincerely thought, was going home. If he had
not told me he was going home, all arrangements possible
would have been made to take. care of any contingency. There
was no objection to somebody else looking afte:r: him. They
have always helped me out, for that matter. ,vhen I have
asked a doctor to look after a patient in my absence, he has
always kindly done that.
Q. Let's go back a minute. If you had known that the
boy was going to stay in the hospital, you would have arranged for some other doctor to look after him Y
·
A. Yes., sir.
·
Q. And with the complications being equally
page 321 } possible at the Beach as they were at the hospital,
you did not think that necessary?
A. Well, the minute I saw him, it was my opinion that the
customary thing·s had passed. The immediate things, that
you see immedi~tely follo,·ving· a fracture, had passed, and
that cleared up. If I had seen him in the morning while that
temperature was still up-that by itself-I would have not
permitted the boy to go home. I would have had somebody
else to take charg·e in my absence., or, had it been necessary,
I would have stayed and looked after the boy.
Q. Now, you say that on the 2oth he told you he was feeling fine?
A. No-the 21st. On the 20th the boy had bad a rough
night. He had morphine. He was ordered to take .a quarter
grain, and I think they had given it surely as frequently as
every four hours during the time.
Q. That was on the night of the 19th?
A. Beginning the 19th through the 20th. When I saw him
that morning be was far from comfortable.
Q. On the 21st you saw him in the afternoon?
A. Yes., sir.
Q. He had been given morphine through the 21st also,
hadn't he?
A. He had some, but not as much.
Q. About how much Y
page ~22 ~ A. Do you want me to read it to you here?
Q. I just want you to look over that and tell
us how many doses of morphine he l1ad on the 19th, how
many on tbe 20th, and how many on the 21st, up to the time
you saw him that day.
.
· '·
A. Beginning on the 19th, which was the date .of his fracture, he had a hypodermic of morphine, if not in the emer.;.
gency room, it was immediately after getting upstairs, be-
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cause· he was waking up from a short anesthesia then, and he
was coming into pain.
Now, at 9 :15 on the 19th tb~y gave him some morphine.
Then., following that, he slept along at intervals. At 4 :35 on
Friday the 20th, he had a quarter g-rain. Se:ven hours later
he had another quarter.
Q. ,·vas that before or after you saw him on the 20th Y
A. That was on the 20th. He had had morphine during· the
night. I saw him probably prior to eleven o'clock, I would
guess. He had one at 4 :35 and another seven hours later.
At 11 :15 he had another one, five hours later. At 4 :00 he
had another, six hours later. At 10:30 he had another.
On Saturday at 2 :10, early in the morning. He had some
allaphen pills. He slept at long intervals.
Now, at 8 :00 o'clock he was given another quarter grain.
·
That made two in that time. Then he did not get
page 323 ~ any more from 8 :00 o'clock in the morning until
·
5 :30 in the afternoon-nine hours and a half later.
His five o'clock dose was aft~r I had examined him in there
on the 21st.
Q. Between the time when you saw him on the 20th and
the time you saw him on the 21st, he had· had at least five
doses of morphine, had he not?
A. Yes. Let's see now--yes, five doses in a period of 29
hours, we will say. .
Q. Morphine, itself, makes a person feel bad a.fter the immediate effect has worn off?
.A. If you give morphine to a person who doesn't need it,
I think it gives you a drunk feeling. But, I think if you g·ive
it 'to a person., who is ·suffering, to relieve the pain, then ·we
believe that morphine makes them feel better.
Q. It relieves the pain, but what are the after effects of it¥
A. Well, for a dosag·e of that particular sort where vou
are giving it for pain, the after effects are very minor."' It
can nauseate you, but usually your mouth feels dry and a
little thirsty. But, if you have got pain, a patient feels much
better after he has had the morphine and his pain relieved.
There is no long lasting effect. You repeat it in three hours
or four hours. '"The effect is :fleeting.
·
Q. Now, Doctor, that morphine was given under your direction Y
page 324 ~ A. Yes.
Q. And that which was given him on the 21st
was given him under your direction t
A. Yes. It is a continuation of tlte same thing. I wrote
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my order the night the young man injured bis leg. You will
find it on the order sheet there. It is in my handwriting. I
went up on the floor and wrote the order: General diet.
Elevated the limb on a pillow. Morphine, one-quarter, for
pain. X-ray in the morning." That completes the order.
Q. Doctor, do you deny that Gardner Harden told you on
the 21st, when you were in there, that his ankle had been hurting him; that he had a sensation as if something tight were ·
bound around it; that it was throbbing, and his toes were
numbf
A. Yes., sir, I deny that. I did not see him. Now, he bas
testified that I saw him in tl1e morning.
Q. Did he tell you that in the afternoon 1
A. No, sir.
Q. You deny that categoricallyf
A. Absolutely.
Q. And you deny he told you the same thing on the 30th
when you returned to town?
A. Yes, sir. On the 30th he was in a rolling chair. He
was out of his room, and came in bis room just
page 325 } inside the door, in a rolling chair, with his leg
propped up. So far ~s I can recall, he absolutely
said nothing one way or the other. Dr. Simpson and I were
talking together, and we were discussing the examinationmainly, the examination of the leg.
Q. But you did observe on the chart that during- the interval
of your absence he had been given morphine and pantopon
repeatedly, did you not?
A. Yes., sir.
Q. And you assumed that was given him because he had
been suffering pain?
A. V\T ell, they give it for various things, too. I noticed
that somebody changed it from morphine to pantopon. I
don't know who did that.
Q. Doctor, I understood you to say there was considerable
injury to the flesh by reason of this fracture f
A. No. I said there was considerable extravasation of
blood at the site of fracture-'' swelling," we will call it.
Q. And that condition alone was a potential source of complication, was. it not!
A. It could be if any incurrent infection, swimming around
in your circulation., lodg-es there. It is an ideal site for it, but
fortunately we don't have that very often.
Q. Is it apt to cause pain?
page 326 } A. What?
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Q. That injury to the flesh T
A. Yes. What you have most of the pain from, after your
fra(!ture, is the damage to your rough bones that have scarified. That is not open, bnt it hurts for the same reason that
any raw area hurts that you have cut.
Q. Is that liable to cause pain in the ankleT
A. Yes, you have pain all up and down the leg.
Q. Is it liable to cause swellingY
A. Yes.
Q. If a cast is properly applied and· swelling takes place,
that, in itse!; -produces pressure, ·does it notf
A. Well, it g.epeµds upon now much. It depends upon the
amount of ·cotton padding you· have put between the flesh and
the cast. My poµcy has been to apply that to allow for swelling, and to try to prevent -swelling from extending very far
by putting hi~ to bed and elevating the limb on a pillow,
which keeps the limb higher. That is a great preventative.
· Q. If swelling takes plaee to the extent that it compresses
that cotton packing, then it produces .pressure necessarily,
does it noU
·
A. Yes.
Q. And is that not a symptom upon which the attending
physician should be on the lookout Y
page 327 } A. Well, the swelling down below the level of
your fracture is more or less a symmetrical thing
-equal in all directions. You can leave the toes out. You
have to have some key_ to go by to see the state of your circulation after the cast is applied for this unforeseen swelling
that takes place. If the swelling i.s such that it is too tight
for the cast, then your problem is to split the cast in its entir~ty; spread it open to releaAe the pressure.
Q. If swelling occurs to t.he extent that it produces any
appreciable degree of pressure, it can do serious damage,
can il notY
·
A. Yes.
Q. And in that case the cast should be immediately split f
A. Probably I don'~ upder~tand you. If a cast is going
to produce pressure, 1t 1s gomg to produce pressure aII
around, just like an automobile tire compresses the inner tube.
It is not going to press it at one particular point at the
expense of all other points. If you lay down on something
like this continuously ( referring to arm of chair), that wilI
produce redriess in that particular tissu~ which rests on that
post. ,That skin will die. That. is not infection. That is
death from pres.sure which cuts off your little, tiny vessels~
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and it dies. It can't g·et its circulation.
.
Q. Doctor, I don't want to interrupt you any
more than is necessary, and I certainly do not
want to cut off any explanation that you may care. to make,
but these questions which I am asking you now ~ think you
can answer them ''Yes'' or ''No,'' and then, of course, you
are privileged to make any explanation you want, and I think
we will get along a little faster.
A. I will try,, sir.
Q. You have said that if the pressure is increased by swell:ing to an appreciable extent, and not relieved, it may cause
serious damage. Now, I ask you, if that condition does exist
and the pressure is increased, should the cast not be split
immediately.!
.
A. vVell, I would not say exa.ctly immediately. You ·might
try elevation first before you did mat, and see if that would
not take care of. it.
The cast is put on--here I go with a whole lot of explanations-but, if you have got your fracture reduced, your major
concern is to retain that reduction, you see. Now, if you
can maintain your cast with any reasonable degree of safety,
without d~stroying the whole thing, it is far better for the
patient that you do that. A pressure sore is a minor thing
compared to a fracture that is not reduced. A pressure sore,
as ·soon as you relieve tl1e pressu.re.,. will get well.
ag·e 329 ~ Q. Should not a doctor be on the lookout for
such swelling? ·
·
A. They always are, yes.
Q. "\Vere you?
A. That is elementarv. Yes.
Q. In what way did yon attempt on the 20th or the 21st
to ascertain whether or not there was pressure?
A. I ijXamined the boy's extremity.
Q. Did you examine the cast 7
A. Yes.
Q. How did you examine it?
A. I inspected the cast. I felt the east I looked at the
portions of the toes that were protruding out from the end
of the cast. You test your circulation by your color and
appearance of them.
Q. Did you ask the boy what sensation he bad 1
A. Not particularly, as I recall, on the 20th, because it was
very evident that the boy was having pain. I assisted in
straig·htening him out in bed. . He ]1ad just gotten back from
the X-ray room. I could see he was in pain.
page 328 J
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Q. I am talking. about the 21st 7
A. On the 21st, the first thing this young man said to meI first started kidding him about his football game. I said,
''It is pretty soft that you have a football _g·ame right at
. . your bedside.'' Then I asked him, '' Son, how
page 330 ~ are you feeling?" He said, "Feeling fine." I
proceeded then to examine the leg: the position
of the cast, the holding of tl1e cast, and the circulation in the
toes beyond it. I depended upon what he said concerning his
pain. He told me he was feeling fine.
Q. Doctor, yon say that when you came back and saw that
chart-and inferring you came back on the 30th-you suspected a pulmonary condition 7
. A. No, I wasn't with him, mind you. I had to get my information from the chart and· from what Dr. Simpson discussed with me.
·
Q. And from the X-ray report?
A. Yes., from the X-ray report.
Q. Based on what Dr. Simpson told you and what the X-ray
report showed, wasn't the pulmonary condition eliminated 7
A. No, I did not think so. They did not know what it was;
they could not name it. His impression was that penicillin
bad blocked whatever it was. It bad not gotten far enough
so that you could make a diagnosis. It had terminated too
quickly.
·
Q. You bc_ard Dr. Simpson testify that, in his opinion, that
was eliminated, did you not 7
A. What?
Q. Pneumonia?
page 331 ~ A. I don't use the term ''pneumonia.''
Q. You heard Dr. Parsons' testimonv.
A Yes. I have not said it was pneumonia. They were
not able to definitely agree what that was.
Q. You say that pressure areas are usual from a cast 1
A. No, I did ~ot say f:hat are usual. I said you frequently
find them sometime durmg the course of the wearing of the
cast. It ·may be at first, or it may be later on. I have seen
.people w110 will voluntarily cut off a piece of cast wl1ich
they find annoys them, or they will come to you and want
you to cut it off. It develops at different times. There is
no particular time in which your pressure is going to show
itself.
Q. Assuming that pressure does develop, will it not cause
a necrotic condition 7
A If it persists, yes.
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Q. And should or not. the physician be on the lookout for
such pressure?
A. Absolutely, yes. I tl1ink they always are. That is very
elementary. They are always on the lookout for that.
·whether it is a cast or whether the treatment i~ome other
kind of way, you look for your pressure areas/
Q. You, at least, ma~e no effort to find out about that be.
tween the 21st day of October and the 30th day of
page 332 } October, nor after the 31st day of October., did
you?
A. No. i checked him on the 20th and 21st, and then I
did not see him until the 30th. Dr. Simpson and I checked
him jointly together. The cast was Rplit. Skin was naked
for that area. You could inspect the skin. The adhesive was
spaced in between it, and you could look at that particular
area; look at th~ appearance of the skin and circulation.
Q. Not having· seen him after the 30th, you, of course, do
not know wlmt the condition of his leg was in the .meantime,
between then and December? .
· ·
A. No, sir, not a thing.
Q. And to determine definitely whether or not there was
any connection between the cast and cast pressure, resulting
in necrosis and cellulitis, you would, of course, have to know
completely what had gone on in the meantime, and his condition from time to time.• would you notT
(The last question was read by the Reporter.) .

A. Yes.
Q. Doctor, it appears from the testimony of Dr. Parsons
that up to February 5, 1945, there was no union of these
fractures-that is, froJU October 19 to February 5. Is that
a usual or unusual time!
A.
ell, there is no deadest rule for the uuion of fractures.
As a rule we can g·et a. union of a tibia and fibula,
page 333 } which has been completely fractured, in six
months. In a case that has .not had things to wear
l1im down and interfere with his l1ealth, or things of that sort,
that is a pretty good average-six months for both bones of
the leg when they have been completely fractured. Now, if
it is compounded, it takes a little bit longer.
Q. Let's come dO"\Vn to this particular case. Based on the
conditions wl1ich vou saw the 19th-the reduction of the fracture and the condition disc]osed by the X-ray on the 20th,
and the conditions which you saw, yourself, on the 20t~ the
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21st, and the 30th-did you expect those bones to remain
without any union from October 19 until Febnmry 5?
A. Vl ell, that is not so particularly long, even for a normal
individual. But, this fellow around Christma-s had gotten
up a severe infection, and furthermore his cast had been
removed, and I judge from what Dr. Parsons said that it
wigwagged some after its 1·emoval. .
Q. Well, it was .removed on the 27th day of November?
A. Well, that is right early, I would say.
Q. And it was then placed back in the lower half of the
cast and taped.· That is good practice, isn't it?
A. No. I think half of a cast is not sufficient when a fellow is traveling around.
·
Q. Well, you have injected features that were
page 334 } not included in my question. I go back to my
original question. Based on whAt you, yourself,
saw on the 19th, 20th, 21st, ancl 30th day ·of October, 1944,
and disregarding subsequent events, would you have expected
that leg to have been without any union as late as February 51
A. No, I would not.
Q. Doctor, any complication within the cast, which interferes with the circulation of th_c leg, might produce pain or
disturb sensation in the toes, might it notY
A. Yes., sir.
Q. Severe and intratable pain in an extremity which is
encased in a cast should not be ignored, should it T
A. No.
Mr. Williams: About what period of time are you talking? Do you mean immediately after the cast was applied,
or at some later date?
•
Mr. Willcox:. I am talking about after it was put in the
cast., and while he was in the hospital that time.
By Mr. Willcox:
Q. In the event that severe and intractable pain does develop, and is complained of by the patient over a perio'd of
two, or three, or four, or five clays after the cast is applied,
should the cast be examined, or should the pain be alleviated
by morphine?
·
A. No. You would examine the cast to try to
page 335 ~ ascertain the explanation of the persistent pain.
Q. And failing to find the cause any other way,
the cast should be sacrificed, if necessary, for the purpose of
finding ou_tY
·
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A. Well, partially so. Failing to find it partially, you can
go and split the thing from end to end.
Q. Now, those pressure sores may be caused in a comparaitvely short time, may they not?
A. A weU:-defined pressure sore will show up in about seven
or eight days.
· Q. And pressure on a bony point causes excruciating pain,
doesn't iU
·
A. Yes. It is more painfu~ than pressure on a spot.
Q. And is it not a·fact that a. patient should be kept under
observation for at least three days with those symptoms T
A. Well, no-that is, I don't know what should be done.
That is not done. A great number of fractures are put up
in the emergency room, and the patient goes home. If I had
acceded to Mr. Harden's wish, he would have taken that boy
home that night.
Q. Does the doctor go to see him after he goes home Y
A. A great deal depends. He doesn't follow him home and
see him for that kind of thing. If it is an ambupage 336 ~ lant fracture, the patient comes back to the doctor. I treat only ambulant fractures unless they
stay in the hospital.
Q. Well, this boy was not ambulant on the 20th, was he 7
A. No, sir.
Q. Or on the 21st?
A. Well, I thought on the 21st be could be transported, but
I did not think he was ready for crutches, or anything. I
did not anticipate he would be ready for crutches before the
week was out.
Q. Even though a cast is properly applied in the first place,
its condition may, by reason· of swelling or other circumstances that develop, become in an improper condition where
it 'is liable to cause harm, may it not?
A. Yes, sir ..
Q. And that may result in necrosis of the tissues?
A. Yes, sir, if it stays on long enough.
Q. And if the pressure, causing severe pain, is unrelieved,
it will cause that necrosis in a comparatively short time?
A. I don't know what vour idea of necrosis is. If you mean
complete death, that is v'ariable as to the period of time. But,
I should say ten days continual pressure will show a pretty
well-defined necrotic area in that particular time.
page 337 ~ Q. ,vould you say that three days of continuous severe pressure would cause a necrotic condition 1
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A. No.
Q. Even on a bony structure ·y
A. I think that is doubtful.
Q. You think ten days is the minimum Y
A. No. I say it is variable. You see, your circulation is
not cut off right at once. It is a gradual increasing tl1ing.
That is what makes it slow. I don't think you can get from
a cast a pressure necrotic area in any three-day period of
time. In fact, I have not seen it.
Q. How about six days?
A. Well, that is a variable kind of thing.
Q. Doctor, you have said that three times. You have said
that it mfo:ht be expected in ten days, but three days is too
short. Will you give me your idea of the minimum time in
which you would expect a necrotic condition to appear i
A. You will have to give me a background to go upon,
whether that pressure is sometlling squeezing from without,
or whether it is squeezing from within-from swelling-or
whether it is continual pressure by. resting on the point, or
whether it is intermittent pressure. They are the things that
vary, and it can vary in all of tl1em. I would like to answer
· your question as satisfactorily as I can. I think
page 338 } that about ten days is about the time to show a
well-defined pressure necrosis. That is, dry
death of the skin. It takes longer than that for i_t to liquify ..
I think three days is entirely too short. That is my, idea.
Q. Doctor, I hnve in mind a pressure which is developed
by reason of the swelling of the encased limb, and is swollen
to such an extent that it causes a patient excruciating pain.
Now, I did not ask you about a well-defined necrosis. I
asked you wliat would be the minimnm time that yoh wodld expect evidence of necrosis to appear under those circumstances T
Mr. Williams: May it please the Court, I submit the Doctor has answered the question.

A. I can't answer that.
By Mr. Willcox:
Q. If you can't answer it, that is all rig·ht. Now, I want
to ask you a question based on an hypothesis. Let us assume
:for the sake of argument that a patient, who has his leg .encased in a cast by reason of a simple fracture, similar to Harden's-,
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Mr. ""\Villiams: Wait a minute. You can't ask him a hypothetical question unless it is based on evidence.
Mr. Willcox: I admit that..
Mr. ·williams: I nnderstoocl you wei;n g-oing to
page 339} ask him something else, from what you said.

By Mr. Willcox:
Q. -that he has considerable swelling in his toes, which is
apparent; that he complains of severe pain in his ankle for
two or three days after the reduction; that the pain in his
ankle g·ives evidence of a throbbing condition and feeling as
if something tight were bound around his ankle; that his toes
are numb; that he has no feeling in them; that his temperature has shot up the day following the reduction to 101.6,
and on the 21st to 102; he is unable to move his toes; he reported those facts to the attending physician, and those same
facts are reported to the attending physician by his father,
-and the physician is asked to examine the foot and cast to
see if everything· is all right. .Sl}.ould, or should not, that
physician make a specific examinatio11, of that cast at that
time?
A. Yes.
.
Q. Now, coming back-and. this is my last question-when
that fever went up and down, as it did as shown by the chart,
from October 19 up to the 24th, and after the X-ray was
taken on the 26th and showed negative for pneumonia and
infarct, and after Dr. Simpson and Dr. Newcomb could find
nothing in his chest or general condition to account for the
fever, was not the leg, itself, the place that suggested an investigation 7
page 340 } A. Not unless there were symptoms in the leg
indicating it by swelling·-interference with circulation. and so forth.
Q. If there was swelling and pain in the leg, then he should
have examined the legf
A. He should inspect the skin surface of the leg.
The Court: We have reached the hour of adjournment.
Gentlemen, return tomorrow morning at 10 o'clock. .
(Thereupon at 5 o'clock, court adjourned until the following day, Thursday, November 21, 1946, at 10 o'clock.)
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page 341

~

Norfolk, Va., November 21, 1946.

Met pursuant to adjournment of the preceding day, with
the same appearance~ as. he~etofore noted.
DR. FOY VANN,
being recalled for further cross examination, testified as follows:

Examined by Mr. Willcox:
.
·
Q. Doctor, lo~king at page 11 of this chart, tbis entry here;
"General diet,"' l;tnd so forth, that is the nurse's handwriting,
is it notY
·
A. That is right.
.
Q. That date was evi~ently written "10/19", and "20'"
written over it. Can you 'tell which is written over which Y
A. I think it was "10/20" and then changed to "10/19".
That is what I think. That was the day he was admitted.
Q.. He was admitted on the 19th?
A. They were the orders written on the floor.
Q. You just inadvertently wrote '' 20'' and put '' 19'' over

ilt

.

A. You see, somebody put a "20" over that. 10/19 is correct.
page 342 ~ Q. Doctor, I understood you to testify yesterday that you were in the patient's room on the
afternoon of the 21st at 3 P. M. f
A. Between two and four, the nearest I can guess. We
will say around three. It was in the afternoon between two
. and four.
·
Q. Didn't you say the chart showed you were in at three t
A. Yes, sir.
Q. At what times do the nurses' shifts change-seven to
three, and three to eleven, and eleven to seven; isn't that
right?
.
A. Yes, I think that is true. I am not positive, but I think
that is the way they work it.
Q. Doctor, I hand you pag~ 16 of the chart, and call your
· attention to line 3 in the right-hand column, which is "Dr.
Vann in". There is no "3 P. :M." opposite that .entry, is
there!
A. No; just "3".
Q. The re is no "3 " opposite that en try? The " 3 " is opposite the entry below that, isn't iU
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.lt. Yes, it is on the following line.
Q. .And the entry at 3 o'clock is in a different handwriting
,
than the entry with reference to your presence?
.A. Yes. You come along here on the 21st-page 343 ~ notes were made at eight o'clock.
Q. .A. M.?
.
.
A. And at nine, and then at twelve, and the next one at
three.
Q. So you were there before three o'clock then, weren't
you?
A. Well, I could have been, yes; between twelve and three.
Q. Between twelve and three?
A. Between twelve and three.
Q. And the entries. prior to three o'clock, and including
the one which shows your presence, are in a different handwriting than from three o'clock on; is that right?
A. Yes, that is true.
.
Q. Doctor, doesn't the chart on that date show that the
family was very worried about the patient because of ·temperature?
.A. Yes, sir; at nine o'clock in the morning, yes.
Q. Now, you are familiar with these fever chart.s, are you
noU
.A. Yes.
Q. Don't the dots in those lines indicate the times the temperature was taken, and then the connecting lines are filled
in?
.A: I don't quite understand you.. The dividpage 344 ~ ing line is between four and eight, you see.
Q. I understand, but you notice that this line,
or series of lines, has clots at intervals. Don't those dots indicate the times the temperature was?
A. That is right.
.I
Q. They continue the line?
A. I think that is the way they do it. They con~ect the
line up with the other one.
Mr. Willcox : Tba t is all.

Mr. Williams: The defendant rests.
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called in rebuttal, testified as follows:

Examined by Mr. Maupin:
Q. Gardner, it was brought out yesterday that at some
period you had treatments for asthma. When were those
treatments, and when was the last treatment before your accident that vou had for asthma?
A. I was "'treated for asthma by Dr. Swineford at the University Hospital, about my first or second year in high school,
which would put it about two years before the accident.
Q. Had you been troubled with asthma since that time!
A. No, sir.
·
·
page 345 ~ Q. For two years· before tl1e accident you had
not been troubled witb asthma?
A. No, sir.
By Mr. Williams:
Q. You say you were treated by Dr. Swineford at the University?
A. He isBy Mr. Maupin:
Q. Where was he then?
A. At the University Hospital.
Q. You went up there for an operation f
A. Yes, ~ir.
Q. And that cured your asthma T
A. Yes, sir.
Q. And you had no further trouble; is that correct~
A. That is correct, sir.
Q. When you were brought from the football field to the
hospital on the afternoon of October 19, 1944, where were you
first carried in the hospital T
A. I was first taken to the emergency room.
Q. On that trip to the emergency room, and while yon were
there after you were first taken to the hospital, did you see
Dr. Vann?
A. No, sir, I did not.
Q. Were yon taken out of the emergency room
page 346 } before your leg was set T
A. Yes, sir. I was removed from the emergency
room and put in my private room on the east wing.
Q. Was that the same room you occupied during your stay
at the hospital Y
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A. Yes, sir.
Q. Was that before Dr. Vann ca~e to the hospital?
. A. That was before Dr. Vann-before I saw Dr. Vann, yes,
sir.
Mr. Williams: May it please the Court, this witness has
testified to every bit of this before.
.
Mr. Maupin: I don't think so. There is very definite testimony by _Dr. Vann that he saw the boy in the emergency
room; that he saw Mr. Harden with him in the emergency
room, and certain statements were made by both of them at
that time. This evidence that we are trying to bring out now
is in contradiction witl1 those statements of Dr. Vann.
The Court: I overrule the objection.
.
Mr. Williams: I wish to note an exception, Your Honor.

By Mr. Maupin:
Q. In what room of the hospital were you when you first
saw Dr. Vann that afternoon t
A. I was in my private room on the east wing.
pag·e 347 } That .is the second floor of the Norfolk General
Hospital.
Q. What, if anything, did Dr. Vann say a~out your being
moved from the emergency room to your private room?
.A.• Dr. Vann did not like it very much. I don't know if he
was maa or not. He wasn't pleased at all because they
brought me from the emerg·ency room up to my room. He
said they sh~mld have left me down there, or something.
Q. That was Dr. Vann 7
A. That was Dr. Vann, yes, sir.
Q. Were you taken out of your room while Dr. Vann was in
the hospital that afternoon?
A. Dr. Vann left my room. I imagine he left orders for
me to be taken down, because, after Dr. Vann left, I was removed from my room and sent back to the emergency room.
Q. When Dr. Vann came to tbe hospital, was your father
there, or not t
A. No, sir.
Q. Was your mother there?
A. No, sir.
Q. You were tak~n from your room to the emergency room,
and your leg was set?
A. Yes, sir.
Q. Up to the time that you were given anesthesia, were
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your mother and father, or either one, presentf
A. No, sir.
Q. From the time that Dr. Vann first came to
the hospital?
A. No, sir, they were not present.
· Q. Where was your father?
A. I think my father bad to go to meet my mother at the
bus downtown.
Q. And Dr. Vann came in while he was gone f
A. Y~s; sir.
Q. Did you at any time on that afternoon ask Dr. Vann
when you could go home?
A. No, sir, I did not.
Q. Did you at any time during that afternoon ask Dr. Vann
when you could go back to school?
A. No, sir, I did not.
Q. We will carry the thing from Thursday, the 19th, about
which date I have just asked questions, over to Saturday, the
21st. Dr. Vann and you have both testified that at some time
during that day he came to see you T
A. Yes, sir.
Q. Did you at any time tell Dr. Vann on that day that you
expected to go home the next day Y
A. No, sir. I had no idea I was going home.
Q. Dr. Vann has testified that at no time did he see your
father or talk to him personally, face to 'face, expage 349 } cept on the afternoon of the 19th when you were
admitted to the hospital. You have testified that
your father was not present at that time. Was your father
present when Dr. Vann visited you on the 20th?
A. I believe Daddy was in the room at one time when Dr.
Vann was in there.
Q. Was that either the 20th or the 21st T
A. Either the 20th or the 21st. I know very definitely
Daddy was in there at the same time Dr. Vann was.
Q. Did you hear your father talk to Dr. Vann t
A. Yes, sir.
Q. Did you.bear your father ask Dr. Vann to- look at the
cast to see if that was causing the pain¥
A. Yes, sir.
Q. That was in your room at the hospitaH
A. That was in my room at the hospital.
Q. Was that before Dr. Vann went off on his trip t
A. Yes, sir.
page 348

r

Foy Vann v. A. G. Harden and E. R. Harden, Jr.

225

A. 'Gardner Harden.

Q. Did you have any idea of leaving the· hospital either
on the 21st or the 22nd 1
.
A. No, sir, I had no idea.
Mr. Worrell: I object to it, if Your Honor please. I object to the leading question.
The Court: I overrule the objection.
Mr. Worrell: Exception.
page 350

~

By Mr. Maupin:
Q~ You did not see Dr. Vann after the 21st, I
pelieve you have already testified, until the 30th Y
A. Yes, sir.
Q. Was your father in the room when he came there, or
were they together in your room on the 3oth 7 That was the
time that Dr. Simpson and Dr. Vann were-there? ·
A. Yes, sir. I think Dr. Simpson was just leaving the
room as Daddy walked in, and Dr. Vann remained in the
room.
Q. Did your father and Dr. Vann have a conversation in
the room at that time!
A. Yes, sir.
Q~ Did you hear any conversation or not between your
. father and Dr. Vann relative to the pain that you had suffered
and the tightness of the cast 7
·
A. Yes, sir.
Q. Did Dr. Vann either on the 21st or on the 30th take
any measures to ascertain whether or not that cast was too
tight?
A. No, sir, he did not.
Q. You said that on the afternoon of the 19th, when you
were taken first to the emergency room and then to your
room, that Dr. Vann cam up first to your room where you
first saw him¥
page 351 ~ A. Yes, sir.
Q. Was anyone else present f
A. Yes, sir.
Q. Who was it f
A. A boy with whom I was playing.football that afternoon,
who was on the same team with me, and he rode from the
:field over to the emergency room, and then went up to my
room with me, and remained there until after I had my leg
set.
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Q. Was he present in your room when Dr. Vann came to
your room?
\
A. Yes, sir, he was.
Q. What was that boy's name?
A. Guy Wilkins.
Q. Was he the same young man, or one of the young men.
who testified here yesterday T
A. Yes,· sir.
Q. There is testimony here that Dr. Simpson bivalved the
cast in the hospital, which took part of the cast off close to
your ankle and the top of your foot. Where was that done t
A. That was done in the hospital, in my hospital room.
Q. In your room at the hospitalf
A. Yes, sir.
page 352 ~ Q. What, if anything, happened with regard to
the cast after that operation on the cast had been
done by Dr. Simpson 7
1

Mr. Williams: May it pfoase the Court, I submit that counsel is attempting to rehash the entire testimony of this boy
from beginning to end.
Mr. Maupin: I withdraw that question if there is an ob·
jection to it.

By Mr. ·Maupin:
Q. Where was that cast cut by Dr. Simpson on your legT
A. It was cut from right here-not above my ankle. I
don't think it was covering my ankle. It was up to my ankle
bone. It was cut on either side.
Q. Was it cut straight up in front of 'the leg?
A. No, sir, it was not. It was cut on either side.

Mr. Maupin: You may take the witness, Mr. Williams.
Mr. Williams: No questions.
ERNEST R. HARDEN, JR.,
call~d in rebuttal, testified as follows:
Examined by Mr. Maupin:
Q. Mr. Harden, as I recall the testimony of Dr. Vann on
yesterday, he said that he never saw you after
page 353 } lie said he saw you in the emergency room, but
that while Gardner was in the hospital-I think
on Friday-that you talked to him over the telephone. Did
you or not have any such telephone call?
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A.. On Friday?
,
Q. Or at any time while Gardner was in the hospital?

!.. I saw Dr. Vann on Friday morning at the hospital. I
saw Dr. Vann Saturday morning at the hospital.
·
Q. Did you at any time while he was in the liospital, and
before Dr. Vann went off on his trip, have any telephone conversation with Dr. Vann t
..A.. No, sir.
·
Q. Did you at any time in the emergency room of the hospital, or anywhere else, on the 19th day of October, 1944~ ask
Dr. Vann when the boy would be able to go home?
..A.. On the 19th 7
Q. Yes, sir, the day he broke his leg?
A. I did not see Dr. Vann that day at all.
Q. Then, if you did not see him, you could not have asked
him when t1ie boy could go home 7
A. No, sir. M:ay I explain?
Q. Just one moment. Let me ask one more question, and
then you may make your explanation. Did you on that ~ay
ask Dr. Vann when the boy, in his judgment, would be able
to go back to school Y
page 354 }- A.· I did not see Dr. Vann. I called him on the
phone and asked him to come over to the hospital,
and that was the only conversation I had with him.
Q. When you left the hospital to meet. Mrs. Harden, did
she come back to the hospital with you 7
..A.. Yes, sir.
Q. Did she or not remain in the hospital with you until you
left?
A.. Yes, sir.
Mr. :Maupin: Answer Mr. Williams.
Mr. Williams: No questions.

Mrs. Hilda Ga.rdner Harden.
MRS. HILDA. G..A.RDNER H..A.RDEN,
called in rebuttal, testified as follows:

1
'

Examined by Mr. Maupin:
Q. Mrs. Harden, there has been some evidence in the case
with regard to the fact that Gardner at one time suffered
from asthma. Will you state, please, whether he was suffering from asthma at the time he broke bis leg7
A. No, sir.

.I

• I!

i' 228
.I

::

Supreme Court of Appeals of Virginia

Mrs. Hilda Gardner Harden.

· Q. Within what period before he broke his leg was he suffering from asthma y·
A. He h~d not had any trouble since Dr. Swineford and
Dr. Woodward in Charlottesville operated on him ·
page 355} in April two years before the accident.
Q. Then for two years he had been cured of
the asthmatic trouble that had been giving him some difficulty.
before thatt
A. Yes.
Q. Mrs. Harden, on the afternoon or early evening of Oc- ,
· tober 19, 1944,. liow did you get to the hospital Y ·
A. Mr. Harden met me.
1

Mr. Williams: May it please the Court, she has testified to
this. I object to rehashing the testimony of the witnesses
that have already testified.
The Court: I overrule the objection.
Mr. Williams: I note an exception.

By Mr. Maupin:
Q. Were you with Mr. Harden from the time you got to
the hospital until he left the hospital 7
· ·
A. Yes.
Q. Did you at any time see Dr. Vann at the hospital on
that evening 7
A. No.
Q. Were you ever a patient of Dr. Vann Y
A. Yes.
Q. Where were you living at the time· you were a patient
of Dr. VannY
A~ Virginia Beach.
Q. For what trouble was Dr. Vann treating
page 356 } you 1
A. I had two expriences with Dr. Vann. One
time I broke my ankle, and another time I dislocated my
elbow.
.
.
Q. Were you living at Virginia Beach on both occasions
when he treated you for those injuries?
A. Yes.
·
· Q. Where were you hospitalized?
Mr. Williams: What was the answer to that last ques-tion Y
· Mr. Maupin: She said, ''Yes."
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Guy lVilkins.

'

By Mr. ·Maupin:
·
.
.
Q. Where were you hospitalized at the time of these treat·
mentsY
A. Norfolk General.
Q. ·when you left the hospital, were any instructions given
you by Dr. Vann as to how you should conduct yourself, or
wha;t treatment should be given, or when you should come
back to see him, and matters of th~t sortT
A. Very explicit instructions.
Q. Did he ever go to· the Beach to see you Y
A. No.
Q. Did you ever ask him to?
A. No.
page 357 ~

CROSS EXAMINATION.

By Mr. Williams:
Q. When was it that yon broke your leg, Mrs. Harden T ,
A. January, 1936.
Q. How long have you lived at the Beach?
A. Since 1931.
Q. ·where did you live before then Y
A. 34th Street. Before I went to the Beach f I lived in
Norfolk.
Q. vVhereaboutsY
A. North Shore Road.

GUY WILKINS,
called in rebuttal, testified as follows:
Examined by Mr. Maupin:
Q. Mr. vVilkins, you testified here on yesterday, did you
not?
A. Yes, sir.
_
Q. I think you said on yesterday that you aceompanied
Gardner to tl1e }10spital on the afternoon that he broke his
leg; is t.ha t righ ti
A. Yes, sir.
Q. In what room was Gardner put in the hospage 358 ~ pital when be first got the.re?
·
A. He w·as taken through the back entrance
into the small emerg·encv room downstairs.
i ,
·Q. Diel yon go with lrim 1
A. Yes, sir., I did.
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Q. Did he stay in that emergency room until Dr. Vann arrived?
A. No, sir. He was taken upstairs to a room upstairs.
Q. Did you go with him to that room upstairs Y
A. Yes, sir., I did.
·
Q. Were you present when Dr. Vann got to the hospital Y
A. Yes, sir, I was.
Q. Where was Gardner when Dr. Vann got to the hospital?
A. He was upstairs in his room.
Q. In his room?
A. Yes, sir, when Dr. Vann came into the room.
Q. Did you stay in Gardner's room until he was taken out
of it?
A. Yes, sir., I did.
Q. At what point in !he hospital was Gardner when you
left!

A. He was being put on the elevator to go downstairs to
the emergency room when I left him.
~ What, if anything, did Dr. Vann say about
page 359 ~ Gardner being put in the room where · he found
him?
A. As I remember, sir, he said he should have been put
· on the first floor, or left in the emergency room.
Q. You remember thaU
A. Yes, sir.
.
Q. Was Mrs. liarden at the hospital at that time when Dr.
Vann got there 7
A. She wasn't in the room with me, no, sir.
Q. Had you seen Mr. Harden that afternoon at the hospital!
.
A. I saw Mr. Harden at the elevator when Gardner was
put on the elevator.
Q. Were Dr. Vann and Mr. Harden there at the same time!
A. I did not see them together, sir.
Mr. Maupin: That is aH.
Mr. Williams : No. questions.
Mr. Willcox: 'V-.7e rest, Your Honor.
Mr. Williams: The defendant has rested.
(The following proceeding was had in the absence of the
jury:)
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Mr. ·wmiams: I want to make a motion to strike out the
plaintiffs' evidence, on the ground that there is
page 360 ~ no evidence in this case of probative value that
Dr. Vann was guilty. of negligence, or that the
result complained of was proximately caused by any such
negligence. I further move to strike out all the evidence in
connection with the loss of the leg, on the ground. that there
is no evidence to show that anything Dr. Vann negligently did,
or failed to do, was a proximate cause of the loss of the leg.
The nearest approach of any testimony to this is a statement
of Dr. Corpening·, who stated that she knew of no other cause.
The Court: Overruled.
Mr. Williams: I note an exception.
We take the position in this case that so far as Dr. Vann
is concerned, if Dr. Simpson was guilty of any dereliction of
duty, Dr. Vann would not be liable for such dereliction of
duty; the evidence being, as I rerall it, that after Mr. Harden
ascertained that Dr. Vann had left the city, he, himself, em·
ployed Dr. Simpson. Now that relieved, as we see the sit·
uation., U;ny liability that Dr. Vann might have for the treat·
ment which took place while Dr. Simpson was there until he
returned. We also take the position that under the evidence
in this case, anything that happened through any ac.t of any
doctor on and after the 7th of November, that Dr. Vann cannot be held responsiole for. The evidence is that Dr. Simpson was employed and took·full charge of the case
page 361 ~ at that time.
As I recall the testimony of Mr. Harden, it was
that he got hold of Dr. Vann, and Dr. Vann told him to get
Dr. Corpening.
Mr. -Willcox: To check his general condition.
Mr. Maupin: Dr. Vann would not see him, and would not
do anything about the cast.
Mr. Williams: And that he got Dr. Corpening, and Dr.
Corpening got Dr. Simpson. Dr. Simpson testified that Mr.
Harden stated that Dr. Vann had been fired, and that he took
complete charge of the case at that time.
Now, under any of tliat testimony, Dr. Vann was out of
the picture, either by resigning or by Dr. Simpson taking
over.
The Court: What evidence is there that Dr. Simpson was
guilty of any negligence in the treatment?
Mr. Williams: I don't know that there is any, but these
gentlemen take the position that the cast ought to have been
completely split, I take it, at that time. If there was no negligence of Dr. Simpson, then there was no negligence of Dr;
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Vann. That is the point I make. I just wanted to get our
position in the record.
(The. Court then read the written instructions to the juryoexceptions being noted by .the parties to ~he respective instructions, as follows :)
page 362

~

Mr. ·wmiams : The defendant excepts to the
granting of eae.h and every instruction for the
plaintiffs, on the ground that there is no evidence of negligence on the part of.Dr. Vann; and, on the further ground,
. there is no evidence of any negligence on the part of Dr.
Vann which proximately caused injury or damage to the
plaintiff.
INSTRUCTIONS.

Plaintiff's instruction No. 1 (.qrnnJed) :
'' The Court instructs the jury that if they believe from a
preponderance of the evidence that the plaintiff's father employed the defendant to examine, diagnose and treat the
plaintiff, A. Gardner Harden, then it was, the 'duty of the
defendant to possess and to bestow upon the case such reasonable and ordinary skill and diligence as physicians practicing in a similar locality and in the general line of practice
ordinarily exercised in like eases, time and locality to be
taken into account, and that this duty on the part of th~ defendant continued until his employment was definitely terminated by the patient, or his parents, or until the defendant
fully completed the duties which the jury believe from the
evidence he undertook to perform.''
Mr. Williams: nm defendant excepts to tl;te granting of
Plaintiff's Instruction No. 1, on the ground that
page 363 ~ it does not take into comdderation the fact that
.
another doctor was emplo~ ecl on the 23rd or 24th
day of October, who took charge of the case, and does not
take into consideration the fact that there is evidence that
Mr. Harden discharged or fired Dr. Vann on or before the
7th of November. Tl1ere is no evidence in the record that the
contract of employment was other tlrnn to set the fracture.
There is no evidence that Dr. Vann was employed to attend
him until he was fully cui·ed. From the facts in this case.,
that would have necessitated Dr. Vann treating him np until
after tl1e leg was amputated.
1
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(granted):

''The Court instructs the jury that.if they believe from the
preponderance of evidence that defendant was employed as
a physician to treat plaintjff, A. Gardner Harden, for a fractured leg, it became the duty of the defendant, Doctor Vann,
to possess and bestow upon the case of the plaintiff, Gardner
Harden, such reasonable and ordinary skill and diligence as
physicians practicing in the City of Norfolk in October, 1944,
in the same general line of practice ordinarily exercised in
similar cases. And if tbe jury find from the evidence that
Doctor Vann was an orthopedic surgeon and held himself
out as such and was employed as such to treat
page 364 ~ the plaintiff, then it was bis duty to possess and
bestow upon the plaintiff that degree of skill and .
knowledge which was ordinarily possessed by orthopedic surgeons at that time and in that general locality.
'' And if the jury shall further find from the preponderance
of evidence that the defendant failed to discharge his dnty
as above defined in treating the plaintiff, then such f~ilure
is negligence and the defendant is liable in damag·es to the
plaintiff for any injury which the jury may believe from the
preponderance of evidence was suffered by the plaintiff as
the proximate result thereof.''
l\fr. Williams: The defendant excepts to the granting of
Plaintiff's Instruction No. 2, on the ground tl1at there is no
evidence that Dr. Vann wa.s guilty of negligence, and no evidence that any neg·ligence was the proximate cause of the
injury.
Plaintijf 's Instruction No.

8

(granted):

'' The Court instructs the jury that if they believe from the
evidence that on October 19., 1944, the defendant, Doctor
Vann, was employed as a physician to treat the plaintiff, A.
Gardner Harden, for a fractured leg; tl1at after the 21st day
of October, 1944, Doctor Vann absented himself from attendance upon the plaintiff without being· discharged
page 365 ~ from further attendance on the case, without notice of his intention to absent himself to said
plaintiff or his parents, and without making any provision
for attendance by any other doctor upon said plaintiff; that
the absence of Dr. Vann continued until the 30th day of October, 1944; that after Dr. Varin left the patient on the 21st
day of October and thereafter until the return of Dr. Vann

u
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on the 30th day of October the condition of the plaintiff required the attention of a physician; and that in the exercise
of reasonable, ordinary care and diligence Dr. Vann knew or
should have known that the attention of a physician would
be required during his absence, then such conduct of Dr. Vann
is negligence ancl he is liable in damages for any injury which
the jury may believe from the evidence was suffered by t~e
plaintiff as the proximate result thereof.''
Mr. "Williams: The defendant excepts to the granting of
Plaintiff's Instruction No. 3, on the ground that Dr. Vann
did attend the patient on October 31, and does not take into
consideration that he was treated by a· doctor during Dr.
Vann's absence. It is not shown that Dr. Vann's absence had
any causal connection with anything that occurred thereafter. It tells the jury, as a matter of law, tliat Dr. Vann was
negligent. It does not take into consideration the fact tl1at
~fr. Harden prevented Dr. Simpson from cutting
page 366 ~ the cast any further than he did.

Plaintiff's Inst'T''Uction No. 4 (.granted) :
'' The Court instructs the jury that if they find for the
plaintiff., A. Gardner Harden, in fixing his damages they may
take into consideration:
'' (a) Whether his injuries are temporary or permanent:
'' (b) The physical and mental suffering which has resulted
from such injuries :
. ·.
'' ( c) The inconvenience, discomfort and embar.rassment
caused and which may probably be hereafter caused by said
injuries:
a1:]. as shown by the evidence in this case.
''The jury may :fL""r his damages at snch sum as they believe
from the evidence will reasonably compensate him for his
linjuries.''
:.' I I . 11 ...
Mr. Williams: The defendant excepts to the granting of
Plaintiff's Instruction No. 4, on the ground that there is no
evidence in this case that Dr. Vann was guilty of any negligence ~hich was the proximate cause of any injury.
I

'.

'

•
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Plaintiff's Instrnction No. 5 (granted):

'' The Court instructs the. jury that in considering and
weighing the testimony of experts in this case it is your duty
.also to consider and weigh the same in connection with all
the other evidence in the ease and all facts and
page 367 } circumstances established by the preponderance
·
of the evidence.''
·
Mr. Williams: The defendant excepts to the granting of
flain#ff's Instruction No.. 5, on the ground that it allows the
Jury to set up a standard of its own, whe11eas the rule of law
is that the testimony of experts should be considered alone,
-on expert questions, .as to the proximate cause, as well as to
the neg·lig·enc.e. It is in eonfhct with Derendant 's Instructions 6 and 7. The instruction allows the jury to :find a ver·dict which is not based on expert .evidence.
.
Plaintiff's bistruction P-.1 (,qmntcd) ~

"The Court instructs the jury that i£ they find for the
plaintiff A. Gardner Harden, in llis suit for damages, then
they must find for the plaintiff E. R. Harden, Jr., in this case,
·and fix his damages at such sum as they believ-e from the
·evidence will compensate him for all loss of his son's earnings and all the ·expenses which they believe from the evitlence he has incurred in attempting to have his son healed
.and cured of the injuries which proximately resulted from
the negligence, if any, of the defendant., but not exceeding
$5,000.00. "

page 368

~

Defendctnt' s Inslru.dion '/-.,7o. 1 (granted)~

'' The Court instructs the jury that Dr. Vann is not liable
for anything· that Dr. Simpson, Dr. Corpening or Dr. Smith
rd.id, or failed to do, in treating Gardner Harden.' t

.Defendant's Insfructio-n No~

2

(granled):

"The Court instructs tl1e jury that there is no evidence in
this case from which you can find that Dr. Vann failed tn
use proper care in fitting and applying the· cast, or that the
ccast when applied was too tight..''
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"The Court instructs the jury that doctors are not required to possess and exercise the highest degree of learning, care and skill, and the Court instructs you that, under
the law, in the treatment of the plaintiff, the defendant was
not required or bound to possess or exercise the highest degree of learning·, care and skill known to the medical profession, but that in his treatment of the plaintiff, the defendant was only bound to possess ancl exercise that reasonable,
ordinary and average degree of learning·, care and skill which'
is possessed and exercised by the average doctor engaged in
a similar li~e of practice in the same locality in which the
defendant. practiced his profession, and the Court further
instructs you tbat unless you believe, by a prepage 369 ~ ponderance of the evidence that the defendant
failed to exercise such reasonable, ordinary and
average learning, care and skill in the treatment of the plaintiff, then your verdict shall be for the defendant.''
Defendant's Instruction No. 4 (refused as offered):

'' The Court instructs the jury that the fact that Harden 's
leg became infected,. resulting in the loss of the leg, is not
sufficient to entitle the plaintiff to recover in this case. The
burden is on the plaintiff to proYe, by a preponderance of
the evidence, without guess or speculation, not only that the
treatment given by Dr. Vann caused the infection and subsequent.loss of the leg, but also that Dr. Vann failed to use
that degree of ordinary care and skill used by the average
doctor engaged in a similar line of practice in this locality.,
and that such failure was the proximate cause of the infec·
tion and the subsequent loss of the leg.''
Defendant's Instruction No. 3 (granted):

Mr. Williams: The_ defendant excepts to the refusal of
the Court to grant Defendant's Instruction No. 4, as offered,
as this instruction properly sets out the law and should have
been granted as written, since the jury must be controlled in
their deliberations as to the negligence of the doctor, as well
as the proximate cause, on expert testimony. The
page 370 ~ words "proximate cause of the infection" in said
instruction should have been granted as written,
without the modification by inserting'' caused or contributed,''
as in ''Defendant's Instruction No. 4, as granted.''
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Defendant's lnstriiction No. 4 (granted as am.ended) :

· "The Court instructs the jury that the fact that Harden 's
leg became. infected, resulting in the loss of the leg, is not of
itself sufficient to entitle the plaintiff to recover in this case
for the loss of the leg. The burden is on the plaintiff to
prove, ~y a preponderance of the evidence, not only that the
treatment, or lack of treatment, given by Dr. Vann caused,
or contributed to the cellulitis and subsequent loss .of the leg,
but also that Dr. Vann failed to use that degree of ordinary
care and skill used by the average doctor engaged in a similar
line of practice in this locality, and that such failure was the
proximate cause of the cellulitis and the subsequent loss of
the leg.''
Defendant's JtJistruction No. 5 (ref1tsed):

'' The Court instructs the jury that even though you may
believe from tbe evidenre tllat Dr. Vann should not have left
town without advising Mr. Harden that he was leaving, never~
theless Harden is not entitled to recover on this ground unless you believe, by a preponderance of the evipage 371 ~ dence, that his failure to notify Mr. Harden that
he was leaving the city caused or contributed to
his injuries.' '

to

1\fr. Williams: The defendant excepts to the refusal
grant Defendant's Instruction No. 5, on the ground that the
jury should have been told that even though the defendant
left town without advising l\fr. Harden, nevertheless, Harden
is not entitled to recover on this ground unless his failure
contributed to the injury.
·
Defendant's lnstniction No. 5-.A (granted):

"The Court instructs the jury that even though you may
believe from the evidence that Dr. Vann was negligent, "nevertheless Harden is not entitled to recover unless you further
believe, by a preponderance of the evidence, that such negligence was a proximate or contributing cause to the plaintiff's injuries.''
Defendant's Instruction No. 6 (granted):

'' The Court instructs the jury that in determtning whether
or not the defendant was negligent, you must depend upon
the expert testimony of doctors qualified to testify as ex-

2.?8

Supreme Court of .Appeals of ·virginin

perts. Therefore., unless there is expert evidence that the
defendant was negligent., you shall find for the defendant.'.'

p~g~
.

372 ~ Defenda.nt's Instriu:tion No. 7 (refused as of-

fered}:

'fThe Court instructs the jury that ho. determining whether
9r not Dr. Vann's failure, if any, to exercise ordinary care

in treating Harden proximately caused the infection,

and the
~q.b~equ~nt loss of his leg, you must depend upon the expert
t~~timony of do~tors qualified to testify as experts as to the
~~us~l c~m~ection. Therefore, unless there is expert evidence
that something that Vann did, or failed to do, was the proximate cause of the cellulitis, and the subsequent loss of the
leg, you shall find for the def enda11t.''
Mr. vVilliams: The defendant excepts to the refusal to
gra:p.t I)efendant's Instruction No. 7, as offered, as it cor,·~c.tly states the law, and the instruction, as offered., should
h~v~ been granted without the amendments inserted in the
ht~trµction which was granted, Defendant's Instruction No. 7.
Defendant's
lnstrnction No. 7 (granted):
,
i

''The Court instructs the jury that in determining whether
Pf :p.ot Dr. Vann 's f~ilure, jf any, to exercise ordinary care
hi treating Harden proximately caused the infection and the
~~bsequent loss of the leg, you must depend upon the expert
te~~imony of doctors qualified to testify as experts as to the
causal connection. Therefore, unless you believe
page 373 ~ from the expert evidence that something that
Vann did, or failed to clo, proximately caused or
contributed to th~ celh1litis and the subsequent loss of the
leg, you can allow no damages for the cellulitis and the loss
~f t,he leg.''

f!ef~n-da.nt's lnstructi9n No. 9 (refused as offered):
''The Court instructs the jury that a physician is not a
~arrantor of cures, and the failure to cure, or a bad result,
is no evidence of negligence on the part of the physician., and
the fact that the d~fendant placed a cast on the plaintiff's
leg, that pain followed, that the defendant left town, that
w"l:1~:µ the cast was removed there were pressure areas on the
l~g; and that subs~quently the plaintiff bad cellulitis, or an
infection in the l~~' whicl1 resulted in the Joss of his leg, does
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not establish the neglect or unskillfulness of the treatmen.t by
Dr. Vann, nor the causal connection between the treatment
and the unrortunat~ event.''
l\fr. Williams : The defendant excepts to the refus~l to
grant Defeudant 's Instruction No. 9, as offered, on the grounq
thot it correctly states the law in a malpractice case: That
a bad result is no evidence of neg·ligence on the part of the
physician, and does not establish the neglect or unskillfulness
of the treatment, nor the causal connection bepage 374 ~ tween .the treatment and the unfortunate event,
and the Court should not have inserted the language: '' of ·itself alone h1suffi~ient to show neglige,1ce, '' o~
the lang·uage: '' of itself.,'' which wa~ inserted in Defendaµt 's
Instruction No. 9, as granted.

Defendant's Instruction No.

9

(granted as mnended) !

'' The Court instructs the jury that a physician is not ~
warrantor of cures, a11cl the failure to cure or a bad result is
of itself alone insufficient to show negligence on the part
of the physician, and the facts that the defe:qdant placed .a
cast o~ tbe plaintiff's leg, that pain followed, and the defendant left town, that when the cast was removed there were
pressure areas on the leg·, and subsequently the plaintiff had
cellulitis, or an infection in the leg which resulted in the loss.
of the leg·, does not, of itself, e~tablish neglig~nce or -µnskillfulness of the treatment by Dr. Vann, nor the caµsal connec-:tion between the treatment and the unfortunate event."
Defendant's Instruction No. 10 (re.fused):

"The Court instructs the jury th&t if you Qelieve fr.om t:he
evidence that Mr. Harden refµseq tQ allow Dr. Simpso~
cut the cast on the 24th da}T ·of October, 1944, and that s~ch
refusal proximately caused or coptributed to the co:Qdi• 'tion that followed., you sh~ll find for the defend:page 375 ~ ant.''

to

Mr. Williams: The defendant excepts to the refu~al to
grant Defendant's Iµstmction No. 10, on the ground that if
Mr. Harden preve~ted Dr. Simpson from cutting the cast.,
and that caused or contributed to the condition, th~:µ the
plaintiff cannot recover.
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Defendant's Instructi01i No. 10-A (refused):
'' The Court instructs the jury that if you believe from theevidence that Mr. Harden told Dr. Simpson not to cut thecast any further on the 24th day of October, and if you further believe that the cast should have been cut further, then
Dr. Vann is not liable for the failure of Dr. Simpson to cut
the cast.''
· Mr. Williams: The defendant excepfa to the refusal to
grant Defendant's Instruction No. 10-A, on the ground that
if Mr. Harden prevented Dr. Simps~n from cutting the cast,
and that caus~d. or. contributed to the condition, then the
plaintiff cannot;.rehover.
·
Defendant's Instnwtio'n No. 13 ( refused) :

'' The Court instructs the jury that even though you may
believe from the evidence that Dr. Vann djd not visit or render any treatment to the plaintiff from October 22, 1944, to
October 29, 1944, and that after OctolJer 30, 1944, he failed
and/or refused to visit and treat llim., your verpage 376 ~ diet must nevertheless be for the defendant unless you also believe from a preponderance of the
expert ~edical testimony that such failure to visit and treat
the plaintiff produced the injuries alleged.
'' And you are further instructed that in determining this
question, you may consider any evidence of the ability of,
and the treatments rendered by, any other doctor or doctors
to the plaintiff during the period of October 22, 1944, to October 29, 1944, and th~reafter.''
Mr. Williams: The defendant excepts to the refusal of
the Court to grant Defendant's Instruction No. 13, on the
ground that it correctly states the law and is justified bv the
evidence in the case. T~is insti:uction simply .told the~ jury
that even though they might believe Dr. Vann did not treat
Harden during the period of his absence from the -.city, as
testified to, and after October 30, tl1ey nevertheless should
not find a verdict against Dr. Vann unless they also believe
that such failure produced the injuries alleged. This instruction also told the jury that in considering this question, they
could consider evidence in the record concerning· the ability
of, and the treatments rendered by, other physicians during
the period set out in the instruction.
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page 3?7 }- Defenda;n.t's Instruction No. 14 (refused):
"The Court instructs the jury that ~ doctor is under rio
obligation to visit, treat or examine a patient upon every demand therefor·made by the patient or by someone in his behalf. His only duty in this respect is to possess and use
proper skill, as defined in these instructions, and to exercise
his best judgment in determining wl1ether, under the circumstances of the case, such visit, treatment, or examination
seems reasopably necessary. And no liability will attach for
his failure to so visit, treat, or examine the patient, where
such proper skill is possessed and used, and his best judg.:.
ment exercis'ed, even though it may afterwards develop that
such failure constituted an error of judgment.''
Mr. Williams : The clefendant excepts to the refusal to
grant Defendant's Instruction No. 14, on the g-round that under the evidence in this case, it properly sets out the obligations of Dr. Vann in regard to his duty, and also the law in
regard fo error of judgment.

Defenda;n,t's Instruction, No. 15 (gramted):
"The Court instructs the jury that answers given oy witnesses as experts to hypothetical questions are based on the
facts set out in the questions, and unless you believe, by a
preponderance of the evidence, the facts set out
page 378 ~ in the questions are true, you should disregard
their answer.''

Defenda,nt's Instruction No. 16 (gra;nted):
"The Court instructs tbe jury that they must consider this
case solely upon the evidence before them and the law laid
down in the instructions of the Court. They must not allow
any sympathy they may feel to influence their verdict. A
verdict cannot be based in whole, or in part, upon conjecture
or surmise or sympathy, but must be based solely upon the
evidence in the case and the instructions of the Court.''

Defenda;n,t' s Instruction No. 17 ( refused) :
'' The Court instructs the jury that even though you may
believe from the evidence that Dr. Vann was negligent in
leaving town on Sunday, October 22, without advising Mr.
Harden that he was going to leave, and without leaving any-

•
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one in charge of his patients, nevertheless if you further believe that Dr. Simpspn assumed charg·e of the case and exercised ordinary skill in treating Gardner Harden during
Vann 's absence, then you can find no verdict- based on the
fact that Vann left the city."
Mr. Williams: The defendant excepts to the refusal to
grant Defendant's Instruction No. 17, on the ground that
·
even though Dr. Vann left town negligently, nevpage 379 ~ ertbeless, if Dr.. Simpson treated the patient and
used ordinary care in so doing·, then there could
be no recovery due to the fact that Dr. Vann left the city.

Defendant's Instruction No. 19 ( ref,used) :
"The Court instructs the jury that the evidence in this
case discloses that Gardner Harden, during Dr. Vann 's absence f:rom the city, was unattended by a physician only on
October 22· and 23, and as there is no evidence that the infection was caused, or produced, on either October 22 or 23, you
shall not consider Dr. Vann 's absence from the citv in de·
termining whether or not he is liable.''
Mr.· Williams: The defendant excepts to the refusal to
grant Defendant's Instruction No. 19, on the ground that
the undisputed evidence is that Dr. Vann left the city on the
21st, and that the patient was only unattended on October 22
and 23, and since· th~re was no evidence of any infection
caused or produced on tl10se days, the jury should not be allowed to hold Dr. Vann liable for that absence.

Defendant's Instrwct-ion No. 20 ('refused}:
uThe Court instructs the jury that if you believe from the
evidence that the cellulitis did not attack the leg until some
time in December, 1944, and that the cellulitis caused the leg
to be amputated, then you can find no damage for
page 380 ~ the loss of the leg.''

Mr. Williams: The defendant excepts to the refusal to
grant Defendant's Instruction No. 20, on the ground that it
properly states the law in regard to the evidence in this case:
'That if the cellulitis did not attack the leg until December,
there could be no recovery for the cellulitis and the amputation ·of the leg.

•
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Defendant's Instruction No . .20-A (refused):

. ''The Court instructs the jury that if yo:u find for the plaintiff, Arthur Gardner Harden in this case, then in considering
the amount of damages to be awarded him you shall consider
only whatever pain and suffering you believe from the evidence was caused by the pressure of the cast during the period
commencing on October 19, 1944, and ending on November 7,
1944. You shall not consider or award him damages for any
.pain suffered by reason of the fracture, or pain or loss. s1;1stained subsequent to November 7, 1944.
'' And in determining the damages sustained by Ernest R.
Harden, Jr., you shall find only those amounts proven by
the evidence to have been sustained prior to November 7,
1944, and shall not include hospital expense made necessary
by the fractur~ of the leg. You shall not consider any loss
or damage sustained subsequent to November 7, 1944."
page 381}

Mr. Williams: The d~fendant excepts to .the
refusal of the Court to grant Defendant's Instruction No. 20-A, on the ground that under the evidence in this
ease, there could be no liability upon Dr. Vann for any injury
which occurred thr.oug·h treatment, or lack of treatment, after
November 7, 1944. Therefore, the jury should have been instructed that if they found for the plaintiffs, they could not
,consider any injury or damage sustained after November 7.
Defendant's Instruction X (refused):

"The Court instruets the jury that there can be no recovery in this case for the loss of the leg, as there is no evidence of probative value that the loss of the leg was caused
by any negligent act of Dr. Vann.''
Mr. Williams: The defendant excepts to the 1:efusal to
grant Defendant's Instruction X, on the ground that under
the evidence in this case, there is no evidence of probative
value to show that the cellulitis, and subsequent loss of the
leg, which was caused by the cellulitis, was proximately caused
by any negligent act of Dr. Vann.
page 382 }-

(The case was then argued by Mr. Maupin. At
five o'clock, court adjourned until the following
day, Friday, November 22, 1946, at 10 o'clock.)
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Met pursuant to. adjournment of the preceding day, with
the same .appe~rances as l1eretofore noted.
(The case was further argued by counsel. The jury retired to consider its verdict and returned with the following~

''We, the jury, :find for the plaintiff, Arthur Gardner Harden; in the amount of $20,000. H
In the case of Ernest R. E;arden, Jr.: "We, the jury, :find
for the plaintiff, Ernest R. Harden, Jr., in the sum of $5,000. ")
(The jury was .excused from the case.)
Mr. Williams : May it please the Court, we wish to make a
motion to set aside the verdict and enter up judgment for
the defendant; and, as .an alternative, to set aside the verdict and grant a new trial for errors of the Court in refusing
to grant instructions, and in granting istructions, as shown
by the record.
The Court : That applies to each case, I assume.
page 383 }- Mr. Williams: In both cases.
page 384}

And the defendant on May 3rd, 1947, moved to
set aside each verdict as contrary to the law and
the evidence, and plainly wrong·, and because the injuries to,
and the loss of the leg· of Arthur Gardner Harden, were not
caused by any negligence or fault of defendant; which mo.tion was fully argued and overruled by the Court, and the
def~ndant duly excepted.
page 385.t

JUDGE'S CERTIFICATE.

I, Laurence F. I 'Anson, acting Judge of the Court of Law
and Chancery for the City of Norfolk, Virginia, do hereby
certify that the f oreg·oing is a true and correct transcript of
the testimony and proceedings of the cases of .Ernest R. Harden, Jr., v. Foy Vann and Arthur Gardner Harden, an infant who sues by Ernest R. Harden, Jr., his next friend, v.
Foy Vann, tried in said court on the 19th, 20th, 21st and 22nd
days of November, 1946, and includes all the testimony offered, the motions and objections of the parties, the rulings
of the Court, and the exceptions of the parties, and all other
proceedings of said trial.
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I further certify that the exhibits offered in evidence, as
described by the foregoing record, and designated as Plain.:
tiffs' Exhibits Nos. 1, 5, 7 and 8, are all of the exhibits offered upon said trial, and the originals thereof have been
initialed by me for the purpose of identification.
I further certify that said transcript was presented to me ·
for certification within sixty days after the final order in
said cause, and that the attorneys for the plaintiffs had reasonable notice in writing of the time and place at which the
.same would be tendered for certification.
page 3~06 ~ Given under my hand this 26 day of July, 1947.
LAURENCE W. !'ANSON, Judge.
A Copy, Tcste:
LAURENCE W. !;ANSON, Judge.
page 387}

CLERK'S CERTIFICATE.

I, W. L. Prieur, Jr., Clerk of the Court of Law and Chancery of the City of Norfolk, Virginia, do certify that the foregoing transcript of the testimony, and other incidents of the
trial of the two cases of Arthur Gardner Harden, an infant,
who sues by Ernest R. Harden, Jr., his next friend, plaintiff,
v. Foy Vann, Defendant, and Ernest R. Harden, Jr., plaintiff, v. Foy Vann, Defendant, duly certified by the Acting
Judge of this said Court, together with the original exhibits
introduced upon the trial of the said cases, duly authenticated
by said Judge, were lodged and filed with me as Clerk of
said Court, on the 26th day of July, in the year 1947.
W. L. PRIEUR, JR.,
Clerk of the Court of Law and Chancery of
the City of Norfolk, Virginia.
By L. L. UNDERWOOD, JR.,
Deputy Clerk.
page 388

~

Virginia :

In the Clerk's Office of the Court of Law and Chancery of
the City of Norfolk.
I, W. L. Prieur, Jr., Clerk of the Court of Law and Chancery of the City of Norfolk, do certify that the foregoing and
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annexed is a true transcript of the record in the cases of Arthur Gardner Harden, an infant, who sues by Ernest R. Harden, Jr., his next friend, plaintiff, v. Foy Vann, defendant,
and Ernest R. Harden, Jr., plaintiff, v. Foy Vann, defendant,.
lately pending in said Court.
I further certify that the said copy was not made up, completed and delivered until the· plaintiffs had had due notice
of the making of the same, and the intention of the said defendant to take an appeal therein.
Given under my hand this 30th day of July, in the year 1947;
W. L. PRIEUR, JR., Clerk.
By L. L~ UNDERWOOD, JR.,
Deputy Clerk..

Fee for this Record, $25.00.
A Copy-Teste :
M. B. WATTS, C. C..
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