IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 3700
VIRGINIA:
In the Supreme Court of Appeals held at the Court-Library
Building in the City of Richmond on Tuesday the 7th day of
March, 1950.
CITIZENS HOME INSURANCE COMPANY. INCOHPORATED,
Plaintiff in Error,
against

C. E. GLISSON,

Defendant in Error.

From Circuit Court of the City of· Norfolk.

Upon the petition of Citizens Home Insurance Company,
Incorporated, a writ of error and sitpersedeas is awarded it
to a judgment rendered by the Circuit Court of the city of
Norfolk on the 29th day of October, 19491 in a certain notice
of motion for judgment then therein depending- wherein C. E.
Glisson was plaintiff and the said petitioner was defendant;
and it appearing- from the certificate of the clerk of the said
circuit court that a supersecleas bond, in the penalty of six
.thousand dollars, conditioned according to law, has heretofor&::been g-iven in accordance with the provisions of sections
8-465 and 8-477 of the Code of 1950, and the court being- of
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opinion that the amount of said bond is insufficient, the said
supersedeas is not to be effectual until the said petitioner, or
some one for it, shall enter into an additional bond in the
penalty of one thousand dollars, with sufficient security before the clerk of the said circuit court, conditioned as the law
directs.

RECORD
Virginia:
Pleas before the Circuit Court of the City of Norfolk., at
the Courthouse thereof, on the 29th day of October, in the
year, 1949.
The following is the Stipulation made by counsel for the
respective parties :
Virginia:
In the Circuit Court of the City of Norfolk.
C. E. Glisson
1).

Citizens Home Insurance Company, Incorporated
The defendant, which bas indicated an intention to apply
to the Supreme Court of Appeals of Virginia for a writ of
error and supersedeas, stipulates that in said proceedings it
will raise no question about the amount of the verdict and
judgment.
In order to eliminate non-essentials from the record, the
parties hereto, in accordance with Section 6342 of the Code
of Virginia, do stipulate for the purposes of an appeal that
the record shall consist only of the following:
1. The notice of motion for judgment and the plaintiff's
bill of particulars ;
2. The defendant's original grounds of defense
page 2 ~ and additional grounds of defense;
3. All the testimony of C. E. Glisson and Dr. Vernon A. Brooks and all the direct testimony of Hugh Glisson;
4. That portion of the testimony of A. H. Ware shown on
Stenographer's Transcript, page 94, commencing with the
question, "Mr. Ware, included in that debit, are there other
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policies for specific terms f '', and ending with the answer,
"Yes, sir'~;
. 5. That portion of the testimony of E. J. Germelman shown
on Ste11ographer 's Transcript,, pages 101 to 106., both inclusive, commencing with the question on page 101, ''Do you
know Mr. Gleason personally?'', and ending with the answer
on page 106, '' I did not say that. vV e could probably fix him
up, transfer a debit from some other debits.'';
6. That portion of the testimony of R.' H. Whitley appearing on Stenographer~ Transcript, pages 135 to 140, inclusive,
eommencing with the original testimony of said witness and
,ending with the answer on page 140, "Well, to recognize your
face; not all of them but a good portion of them will recognize your face'' ;
7. Plaintiff's exhibits numbered 1 to 7, both inclusive, and
number 9;
8. All the motions, objections, rulings of the Court, exceptions, and other incidents of trial in connection with the testimony and exhibits above mentioned, as shown in the Stenographer's 'rranscript and as certified by the Court;
9. All the instructions offered by both sides which were
granted by the Court and all the instructions offered by both
sides which were refused by the Court, and all obpage 3 } jections and exceptions made to the Court in connection with all of said instructions;
10. The order of the Court entered on October 14, 1948,
recording the verdict;
11. The order of the Court entered on October 29, 1949,
overruling the defendant's motion to set aside the verdict and
entering judgment thereon;
·
12. A copy of the sitpersedeas bond given by the defendant;
13. A copy of this stipulation.
(s) 1VM. G. MAUPIN
(s) MA,TOR M. ;HILLARD
p. q..
(s) WILLCOX, COOKE & WILLCOX
p. d
Be It Remembered, That heretofore, to-wit: In the Circuit Court aforesaid, on the 23rd day of February, in the
year, 1948, c~me the plaintiff, C. E. Glisson, and docketed his
Notice of Motion for Judgment against the defendant, Citizens Home Insurance Company, Inc., in the following words
and figures, to-wit:
_

4
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To Citize11s Home Insurance Company., Inc.,
Richmond, Virginia

You are hereby notified that I shall on the 23rd day of February, 1948, at 10 :00 A. M., move the Judge of the Circuit
Court for the City of Norfolk, Virginia, .at the Courthouse
thereof, for a judgment and award of execution against you
for the sum of $50,000.00, which sum of money is due to the
undersig11ed plaintiff, from you, for this, to-wit::
. page 4-} That by written contract, dated January 10, 1938,
·made, entered into and executed in the City of
Norfolk, Virginia~ the defendant employed the plaintiff as ai
contractor to solicit appli~ations for and to collect premiums
of industrial life insurance, in the City of Portsmouth, Virginia and contiguous territory. The undersigned plaintiff
was, by said contract in writing, left free to exercise his own
judgment as to persons .from whom he would solicit applications for insurance, and left free to exercise his own judgme11t as to the time, place and method of solicitation and in
c~llecting premiums. The undersigned plaintiff was to expend
his own money and devote his time to soliciting said application for insurance and in collecting said premiums. The defendant agreed that the undersigned plaintiff would receive
as compensation 100% of all premh1ms collected the first quarter of the contract, beginning January 10, 1938, and gradually
dropping each quarter thereafter until the same reached 40%,.
and he was to receive 40% of all monies collected by the defendant on account of said policies for and during the life of
said policies or the life of your complainant, whichever shall
:first happen.
Plailltiff solicited a large nnmbe:r of applications for insurance, and as a result a large number of policies were issued
from which the defendant is collecting large sums of" money
each week; that on April 18, 1941, the defendant tendered to
the plaintiff a written contract of employment, under which
the undersigned plaintiff was to continue to obtain at least
40% of the monies received by the defendant on acpage 5 } count of all policies theretofore issued and on an
policies issued by the defendant upon approved applications secured by plaintiff; that many policies were thereafter issued upon application solicited by plaintiff, and for
wliieh the defendant is now collecting large sums of money ;
that defendant has breached said contract., having appointed
someone for them and on their behalf to collect the premiums,.
and have refus·ed- and still refuse to allow. plaintiff to collect
said premiums or have someone· collect them for him, and em~
phatically refused and still emphatically refuses to. pay him
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at least 40% for said premiums collected, and have informed
t;he unc:Jersigned plaintiff that he is not now entitled to said
40%, nor is he entitled to any monies in the future under said
contract of employment; that as a result of said breach of
contract by the said defendant, plaintiff has lost, and will in
the future be caused to lose a large sum of money, to-wit:
$50,000.00. Wherefore he brings this action for damages for
anticipatory breach of said contract.
C. E. GLISSON,
By (s) MAJOR M. HILLARD, P. Q.
By (s) A. A. BANGEL,
P. Q.

MAJOR M. HILLARD and
BANGEL & BANGEL, p. q.
page 6

~

The following is the Plaintiff's Bill of Particulars:

Plaintiff claims that the defendant is indebted to him in the
sum of 40% of all monies collected by the defendant on account of such policies as he wrote during the life of the contract with the defendant; said monies being due plaintiff from
said defendant during his lifetime or. during the lifetime of
the policies which he, through his efforts, caused to be put
into effect. The records of the policies written, their duration and the monies due him therefrom accrued or hereafter
to accrue are in the exclusive possession of the defendant, all
records of the plaintiff having been demanded from him by
the Company and by him delivered to the defendant company.
The defendant has refused and still refuses to deliver said
nccounts to plaintiff for handling, and therefore he claims
$10.,000.00 as anticipatory damages for said breach.
C. E. GLISSON
By (s) A. A. BANGEL, p. q.
MAtTOR M. HILLARD and
BANGEL & BANGEL, p. q.

page 7 ~

The following is the Defendant's original Grounds
of Defense:

The defendant has heretofore filed its plea of the general
issue. It will rely on everything which may be proven under
that plea.
. As additional grounds of defense, it says:

6
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1. There was no binding contract between the plaintiff and
the defendant.
2. If any such contract ever existed, it has been terminated.
3. If any such contract existed, the plaintiff bas failed to
perform the same and has thereby forfeited all rights he had
thereunder.
4. If any such contract ever existed, the plaintiff has agreed
to the termination thereof.
5. The plaintiff has suffered no damages.
(s) WILLCOX, COOKE & WILLCOX
p. d.
The following is the Defendant's Additional Grounds of
Defense:
The defendant, in addition to the grounds of defense heretofore filed, says that the plaintiff is physically unpage 8 ~ able to perform the duties which would be required
of him if the alleged contract were in force.
(s) CLIFF R. SKINNER &
WILLCOX, COOKE & vVILLCOX
p. d.
And on another day, to-wit: In the Circuit Court aforesaid, on the 14th day of October, in the year, 1948:
This day came again the parties, by counsel, and thereupon
came the jury sworn herein on yesterday, and having fully
heard the argument of counsel, returned its verdict in the
following words and figures, to-wit: ''We the jury find for
the Plaintiff and award damages of $5,227.00''. And thereupon said defendant, by counsel, moved the Court to set
aside the verdict of the jury and grant it a new trial on the
grounds that the same is contrary to the law and the evidence;
and the further bearing of which motion is continued.
And on another day, to-wit: In the Circuit Court aforesaid, on the day and year first hereinabove written, viz., on
the 29th day of October, in the year, 1949:
This day came again the parties, by counsel, and the motion
heretofore made herein having been fully heard and
page 9 ~ maturely considered by the Court is overruled.
_
Whereupon it is considered by the Court that said
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:plaintiff recover against said defendant the sum of FiftyTwo Hundred Twenty-Seven ($5,227.00) Dollars, with legal
interest thereon from the 14th day of October, in the year,
1948, till paid., tog-ether with his. costs about his suit in this
behalf expended, to which action of the Court said defend·
· ·.
.ant, by counsel, duly excepted.
A.nd said defendant having indicated its intention of applying to the Supreme Court of Appeals of Virginia for a
writ of error and s-upersedeas to the foregoing judgment, it is
ordered that execution upon said judgment be suspended for
the period of sixty (60) days from the end of this term of
Court upon said defendant, or someone for it, entering into
:and acknowledging a. proper suspending bond in the pemi)ty
of Six Thousand ($6,000.00) Dollars before the Clerk of this
Court, with surety to be approved by said Clerk and with
,condition according to law.
page 10 }

The following is the S'U,persedeas Bond:

KNOW A.LL MEN BY THESE PR.ESENTS, that we, Giti'Zens Home Insurance Co., Inc., as principal, and National
Surety Corporation as surety, are held and firmly bound
unto the Commonwealth of Virginia in the just and full sum
,of Six Thousand Donars ($6,000.00), to the payment whereof,
in lawful currency of the United States, well and truly to be
made, we bind ourselves, and each of us, our successors and
:assigns jointly and severally, firmly by these presents, and
we waive any claim or right to discharge any liability to the
Commonwealth, arising under this bond with coupons detached from bonds of the State of Virginia.

IN WITNESS WHEREOF, the said Citizens Home In- .
-surance Co., Inc., has caused these presents to be signed this
10th day of November, 1949, by its President, and its corporate seal to be hereto affixed and attested by its Secretary,
and the said National Surety Corporation has caused these
presents to be signed this 15th day of November, 1949.~ and
its corporate seal to be affixed hereto by Eugene D. Kidd its
attorney in fact.
THE CONDITION OF THE ABOVE OBLIG.A."TION IS
SUCH, that whereas at a Circuit Court held for the City of
Norfolk on the 29th day of October, 1949, in a certain action
therein pending between C. E. Glisson, plaintiff, and Citizens
Home Insurance Co., Inc., defendant, it was considered by
the Court that said plaintiff recover of said defendant
$5,227.00, with legal interest thereon from October 14, 1948,

g
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until paid, and its costs in that behalf expended, and in order
to allow the defendant fa. apply to the Supreme Cou:rt of Appeals of Virginia for a. writ of error and supersedeas to said
judgment; it was provided in said j,udgment that the executio:n thereof should be suspended :for ai period of·
page 11 ~· sixty days from the end of the. October term, 1949."
·
of said Court; and whereas it is the intention of
said eiefendant to ·apply to said Supreme Court of Appeals of
Virginia for a writ of error and supersedeOJs to said judgment; and iri ·order also that the~ execution of said judgment
may be suspended until said petition is acted upon, o:r until
the time allowed by la:w fgr prese»ting such a petition expires:, if none is filed within that time, the defendant has
elected to· give a super.sedeas· bond in lieu of a suspending:
bond..
NOW, THEREFORE, if the said Citizens Home InsuranceCo., Inc., sliall prosecute said writ of error with e.ffect or·
shall well and truly perform and satisfy the said judgment
in case the same shalI be affirmed or the said writ of error
dismissed, and shml pay all damages, eostS' and fees w1iicTu
shall be awarded against or incurred by the said defendant,.
and all damages incurred in consequence of said suspension
and siwersedeas, then the said obligation shall be vaid ;. other:_
wise it shall remain in full foTce and virtue.

CITIZENS HOME. INSURANCE: co_ INC'By MASON MANGRUM
President
Atfe'sf:
A.H. WARE
Secretary

SEAL

NATIONAL SURETY CORPORATION
By EUGENE D. KID:O.
Attorney-in-fact
pa:g_e 12 f District of Columbia:
Washfngfon, D:.. C., to·-wit :I, Helen G. Ellis, a Nota:ry Puolic, in and for the Dfstrict
ef Columbia., Washington, D. C., wliose commission expire·s,
the 14th day of August, Hl54, do certify that Mason Manghum1
President and A. H. Ware~ Seuretary of Citizens Home In-·
s.urance Co., Inc.., whose: names. ~ su-ch are signed to the· fore-
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going bond, executed on behalf of Citizens Home Insurance
Co., Inc., on the 10th day of November, 1949, personally ap:.
peared before me in my City aforesaid and acknowledged the
same.
SEAL
Given under my hand an notarial seal this the 10th clay of
November, 1949.
HELEN G. ELLIS
Notary Public
Virginia:
In the Clerk's Office of the Circuit Court of the City Norfolk, on the 15th day of November, 1949.
This bond, being· acknowledged by the obligors therein, is
hereby admitted to record.
Teste:

W. R. H.A.NCKEL, Clerk.
By T. A.

w. GRAY, D. c.

I

The following is the Certificate of Exceptions in the above
styled case :
page 13

~

In the Circuit Court of the City of Norfolk, Virginia.

C. E. Glisson, Plaintiff,

v.
Citizens Home Insurance Company, Inc., Defendant.
NOTICE OF APPEAL.
To: Messrs. ·wmiam G. Maupin and Major M. Hillard, Attorneys for the plaintiff:
PLEASE TAKE NOTICE, That on the 23 day of December, 1949, the undersigned will present to the Honorable Clyde
H. Jacob, Judge of the Circuit Court of the .Qity of Norfolk,
Virginia, at the courthouse of said city the stenographic report of the testimony and other proceedings of the trial of the
above-entitled case for certification by said judge, and will,
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on the same date make application to the Clerk of said court
for a transcript of the record in said case, for the purpose of
presenting the same to the Supreme Court of Appeals of Virginia with a petition for a writ of error and supersedeas to
the final judgment of the trial court in said case.
CITIZENS HOME INSURANCE COMP ANY, INC.,
By WILLCOX, COOKE & WILLCOX,
Attorneys.
Legal service of the above notice is hereby accepted this
21st day of December, 1949.
MAJOR M. HILLARD,
WM. G. MAUPIN,
Attorneys for the plaintiff.
page 14

r In the

Circuit Court of the City of Norfolk, Virginia.

C. E. Glisson, Plaintiff,

v.
Citizens Home Insurance Company, Inc., Defendant.
TRANSCRIPT OF TESTIMONY.
Stenographic transcript of the testimony introduced and
proceedings had upon the trial of the above-entitled case, in
said court, on the 13th and 14th days of October, 1948, before
the Hon. Clyde H. Jacob, Judge of said court, and a jury.
Appearances: Messrs. William G. Maupin, Norfolk, Virginia, and Major M. Hillard, Portsmouth, .Virginia, Attorneys
for the., plaintiff.
Messrs. Willcox, Cooke & Willcox (By Mr. Thomas H. Willcox and Mr. R. B. Spindle, III), Norfolk, Virginia; Mr. Mason
Mangum, Washington, D. C.; and Mr. Cliff R. Skinner, Richmond, Virginia, Attorneys for the defendant.
Phlegar & Phlegar
Shorthand Reporters
Norfolk, Virginia
page 15

r

Norfolk, Virginia, October 13, 1948.

Mr. Willcox: If Your Honor please, before the calling of
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C.. E. Glisson.

the witnesses, may I say that I delivered a copy of your order
to Dr. Brooks. Mr. Glisson reported to Dr. Brooks and Dr.
Brooks made the examination yesterday. The order directed
that he should report to the Court in writing, with copies to
(}Ounsel for each side.
Dr. Brooks phoned me late yesterday afternoon and said
that he had completed the examination but that it had been
a physical impossibility for him to make a written report
within that time, that he would be here this morning.
I am perfectly willing to disclose to the Court and to these
gentlemen what he told me if it is desired.
I don't think it ought to be done in the presence of the
jury.
Mr. Maupin: We will have the opportunity to confer with
him before he goes on the stand, I imagine.
The Court : Very well, sir ; call the witnesses.
Mr. Willcox, you are satisfied with the information you
obtained?
Mr. Willcox : Yes, sir. I just made that in justice to Dr.
Brooks and the other side.
(A jury was impaneled and sworn ; examined on voire dire;
witnesses were sworn, opening statements were
page 16 } made by counsel; and the following evidence was
introduced:)

C. E. GLISSON,
the plaintiff, having been first duly sworn, testified as follows:
Examined by Mr. Hillard:
Q. Please state your name..
A. C. E. Glisson.
Q. And you reside?
A. 834 Riverview Avenue, Portsmouth.
Q. How long have you been a resident of Portsmouth?
A. Sid
Q. How long have you been a resident of the City of Portsmouth?
A. Portsmouth, 43 years.
Q. You have brought suit here on a contract which you
have with the Citizens Home Insurance Company, Incorporated. When did you first become connected with this insurance company Y

rz

Supreme C"ourt of Appeal's of Virginia

0 .. E. Glisson .
.A.. Well, l considered-I did not do any actual work until
the last week in 1937. My first issue with the company was;
January 10, 1938.. I ggt my contract and agreement with Mr..
Ware, the middle of June, 1937, and I actually went to workI would have gone to work with them sooner but Mr.Ware re-·
quested us, four of us,.. not all of us to quit working for the
company we were working for at the same time, because his.
brother was manager of that company. Therefore,.
pag~ 17 ~ we did not..
·
M:r~ C .. C. Coke left the other company first and
went to work with the Citizens Home. Then Mr. Ellis. Horne ..
And then my.s.e.lf and Mr. Cha,ppell went the last: of the, yeara period of practically 6 months before we all went to work
for him ..
Q. Did yon four gentlemen operate under the same contract.
when you first started working for the Citizens Home Insurance Company!
A.. Yes, sir ..
Mr. Willcox: What wa:s the question °l
The Court: He wanted to know whether the other gentlemen worked on the same contract.
Mr. Willcox: ~o objection. I do not see that it is materiat
The Court.: No· objections ..

By Mr. Hillard:
Q. Tell us the understanding and agreement, now, that you
had with the company in the beginning.
Mr. Willcox: If Your Honor please I object to that, because whatever the agreement was in 1938, a verbal agreement, the written agreemerrt was.made in 1941 arrd that superseded any oral agreement and is the agr:eement which has:
since been in effect.
The Court: Mr. Hillard, are you basing any part of your
claim for damages· on the origimd contract, or a
page 18 ~ subsequent contract!
l\fr. Hillard:. If Your Honor please, the terms:
of' the oral contract are set out in the written contract, he
says-.
The Court: Then the written contract supers·edes all verbal agreements, and the objection is sustained.
· Mr .. Hillard: That is true, if' Your Honor please; but I was:
attempting toi show tliat under the verbal contract he. ob-
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C. E. Glisson.
tained, when they reached a minimum of 45 per cent, that by
a ·contemporaneous parol agreement which has been put into

effect and admitted by counsel, that it was put into
effect over a period of six or eight years; I think that we
ought to be able to show that his actual compensation on his
contract was 45 per cent.
The Con.rt : Are you basing your claim for damages on the
written contract onlyY
Mr. Hillard: On the written contract, if Your Honor please;
but a written contract I claim is varied by contemporaneous
parol agreement which has actually been put into effect up
to the time of the breach of contract.
The Court: You are speaking of the previous verbal contract, prior to the date of the written agreement. Objection
sustained. No testimony will be admitted as to the original
contract if one has been written and signed by the
page 19 } parties subsequently.
Mr. Hillard : We are going to take an exception.
By Mr. Hillard:
Q. Mr. Glisson, you did work under an oral contract for
some length of time Y
A. Yes, sir; from '38--Mr. ·wmcox: We object.
The Court: Just a minute.
Mr. Hillard: I am just stating that he .did. He said, if
Your Honor please, that he took employment in the company
in 1937.
The Court : In a preliminary way he may say he did work
under another contract prior; but as to the terms of that em-;
ployment, it is not admissible.
Mr. Hillard: I am not asking him as to the terms, if Your
. Honor please.
By Mr. Hillard:
Q. Now, Mr. Glisson, did you later enter into a written contract with the Citizens Home Insurance Company, Incorporated Y
A. They brought down a contract in '41 and asked me to
sign it. AndQ. And you did sign the contract 7
A. I did.
· Q. And it was also signed by the company?·
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C. E. Glisson.
~
A. That is right.
.
Q. I hand you a contract and ask you if that is
the contract which was entered into by you and the company!
A. Yes, sir. That is it. It is my signature.

page 20

Mr. Hillard: I introduce it in evidence and ask that it be
marked Plaintiff's Exhibit 1, for identification.
(The c~mtract referred to was marked Plaintiff's Exhibit 1
for identification.)
Mr. Willcox: We object to the introduction of that contract
and we would like to argue it.
(The following occurred in the absence of the jury:)
Mr. Willcox: \Ve object to the introduction of this instrument into evidence, on the ground that it is no contract,
that it lacks mutuality. There is no consideration for it expressed in it, and no· evidence of any consideration. There
is absolutely no mutuality; therefore it is no contract. Mr.
Spindle will argue that.
{The matter was argued by Mr. Spindle for the defendant,
after which the following occurred:)
The Court: The plaintiff's claim under the contract is
based on the part that was executed. The claim they contend
grows out of that executed part.
The objection to the introduction is overruled and it is admitted. Call the jury.
page 21 ~ Mr. Spindle: ,ve have another point to argue.
The Court: Just a minute if you have another
point.
Mr. Spindle: We also maintain that this contract does not
state any duration. It is a contract for an indefinite period.
Now, it is a matter of fundamental law also that a contract for an indefinite period, a contract for an indefinite
hiring is terminable at will.
The Court: That is elementary. Still, are you not losing
sight of the fact that the claim asserted here is by virtue
of certain work done, created, business created by the plaintiff, and the natural and probable benefits to the plaintiff by
virtue of that service? Is not that the basis of this claim Y
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Mr. Spindle : He is claiming damages for future performance also.
The Court: When he starts putting on evidence of what
he could have done., that will be another question. But I
think tbe claim primarily, as set out in the opening statement
of counsel, is that he has created a fund, he has created contracts in which he has a vested interest.
I would not say, in the lig·ht of the statement of counsel
for both sides, that it could be said that he never could create
any more business, but the business is already
page 22 ~ created that he claims that he has an interest in
by virtue of the contract.
We have not gotten to the point where he. claims how much
business he could do. We will meet that when it arrives.
Call the jury.
Mr. Spindle: We would like to argue that at that time.
Mr. Willcox: If Your Honor please, may I call Your
Honor's attention to the fact that he is claiming 40 per cent
or 45 per cent commissions on all amounts heretofore collected by the company and damages for the future, upon the
theory that he could earn 45 per cent on that in the future,
and still add to the business and earn commissions on that.
The Court: I will not go that far, in the Court's opinion,
at this time. The Court has not heard from counsel on the
other side, but the picture that the Court has from the opening statement of counsel is that whatever business he created
and whatever the evidence shows the natural loss would be by
death, by payment out in a 20-year period, or whatnot, they
contend he has his interest in whatever remains.
We are not going into the question of damages now as to
what is properly admissible and what is not properly admissible, or whether he has been damaged at all. That
page 23 ~ remains. But as to the contract, the Court thinks
that it should be admitted.
Mr. Willcox: We except to Your Honor's ruling, for the
reasons stated; and we ask you., in admitting it, to instruct
the jury that it is to be considered only in connection with
the past and· not with the future, and not applicable to anything that may occur in the future.
Mr. Maupin: It is proper on instructions to argue that, I
think. There is a considerable amount of evidence on both
sides to contravene it if the Court rules to that effect.
Mr. Willcox: Will Your Honor so instruct them?
The Court: Call the jury. The Court, if it reaches the
jury, will consider an instruction to the jury that any evi-

16
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0 .. E. Glisson.
dence of earnings in the future should not be considered in
fixing their verdict, but it will be entirely on what g-re.w out
of this p·articular contract..
Mr .. Maupin: Earnings on other a:nd differe:nt policies.
The Court: New business that he could possibly write.
}Ir.. Willcox: Your Honor will not instruct the jury that
this contract is introduced with reference to the past 1
The Court: That is correct..
page 24 f _Mr. Willcox: We except, for the reasons stated ..
The Court: Note an exception..
(Plaintiff's ·Exhibit 1 for Identification was. received in evidemce.)
·
(The following occurred in the presence of the jury:)
By Mr. Hillard:
Q. Mr. Glisson, I note by the contract that has been introduced in evidence, that there is: typewritten or written with a
typewriter and typed into the contract in the blank space. A. I did not get that, Senator.
Q. Find in the contract, in the blank space, the following
words:

''One hundred per cent (100%) of all preminmS' collected
the first quarter of contract beginning January 10, 1988, and
gradually dropping each quarter thereafter to fmcrty per cent
( 40%) and Contractor has worked under the terms of this
con tract ever since.''
_ I ask you if those are the terms under. which you had
worked for the company up to the time of entering into this
·contractY
A. Well, the contract is 5 per cent less than the company
paid me the 9 years that I was with them. My contract, the
written contract that I signedQ. Turn so that the jury can hear you.
A. -that I signed in '41, Mr. Parker, the Assistant Superintendent, brought it to me to sign,, and I refused
page 25· ~ to sig-n· it at that time because it was a reductionMr. Willcox: One minute. I object to any Parol evidence
to vary the terms of a written contract..
The Court: Objection sustained.

I
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C. E. Gli~son.
Mr.· Hillard: If Your Honor please, my question was
proper.
The Court: What he was saying was not responsive, anyhow.
By Mr. Hillard:
Q. Now, Mr. Glisson, after you entered into this contract
which has been introduced, how long did you work under this
written contract 1
A. You mean the 40-per cent contracU
Q. How long did you work under the termsA. I worked from the time I signed it until I was taken
sick, the 3rd of November, '46 ..
Q. And during the time that you worked for the company,
did you go into a territory in Norfolk County and build up a
debiU
A. Yes, sir; I did, from the ground up, except a few dollars
that was transferred to me from a Mr. Simmons' debit, along
about-beiore my contract graded down to 40 per cent.
Mr. Simmons built a little debit out in Norfolk County and
Norfolk and scattered from Ocean View, Virginia
page 26 ~ Beach, Deep Creek, Gilmerton and vVest Norfolka territory covering over 25 miles; I might say 40
miles-scattered country territory. So Mr. Simmons quit,
and they throwed the debit over to me as a whole, just like it
was. There was about $38 or $40 on it.
By Mr. Willcox:
Q. How much!
A. I guess about· $30-something; between $30 and $40. I
don't know exactly now what it was.
By Mr. Hillard:
Q. Then., exceptingA. Wait a minute. Let me tell vou what I did with that
debit.
Q. All right.
Mr. Willcox: Ask him what he means by that $30 or $40.
The Witness: Weekly business.
By Mr. Hillard:
Q. I understand that you built a debit pursuant to the contract which you had with the company, orally and written Y
A. That is right.
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Q. And that the only part of that debit that you did not
build was a portion which was turned over to you Y
A. But it was not a debit, it was nothing. It was
page 27 } junk.
.
Q. -by Mr. Simmons, and which debit amounted
to $30 or $40 a weekf
A. Well, around about $30, I guess. That is when they
throwed the-debit to me, I had to locate it, find it, all the stuff
around Ocean View and Norfolk, something like-I just transferred it to another ag·ent in Norfolk. I have never seen it.
Just a bunch of junk; couldn't get nobody to carry it. I had
to take it to help the company. I bet you there is not $5 of
that business on my debit today.
Q. How long after you beg·an working for the company was
it that your percentage reached the minimum of 4p per cent, if
it ever did!
A. Well, of 40 per cent-it reached the minimum agreement; it takes 21 months for a contract of that kind to grade
down to the minimum; evety three months we, the agent, or
contractor, gives the company 10 per cent; increas~s the company's proportion of the commission every three months.
Q. Had you reached the minimum of 40 per cent while working for the company before the written agreement was sig·ned?
A. Oh, yes; oh, yes, sir.
Q. After the written agreement was signed, I understood
you to say you worked until 1946., November 3 !
page 28 ~ A. The 3rd.
Q. How much and what percentage did you actually draw from the company for working under this contract?
A. 45 per cent, is the least I have ever drawn from the
company.
Q. Did you draw that 45 per cent up until the time of your
illnessf
A. Yes, sir.
Q. Now, at the time of your illness, the debit which you had
built up under this contract amounted to how much f
A. $247.20.
Q. A wbatT

A. A week.
Q. Give me that figure again 7
A. $247.20.
Q. $247.20. And out of that $247.20 a week, you were retaining under this contract how much for your percentage?
A. You mean my 451
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Q. Yes, yours.
A. 45 per cent.
Q. 45 per cent T
A. Yes, sir.
.
Q. Do you have the figures as to how much that amounted
to a week¥
A. That would average I :would say $110 a week.
page 29 } Q. Around $110 a week. Have you any written
document which will show what you made, actually
made with the company.!
A. My records with the company will show that from the
·
first day I went to work for them.
Q. Do you have your records T
A. Well, I have my income tax return receipts.
Q. Do you have that now?
A. I think I have them over there for the last three years..
Of course, I have them ever since I have been paying income
tax.
Q. Did you have any other gainful employment other than
this insurance debiU
A. No, sir.
Q. I hand you here a paper and ask you to identify what
it is.
A. It is '45.
Q. 45 what.
A. The income tax return.
Q. The copy of your income tax filed with the federal goviernment for 1945?
A. That is right, sir.
Q. I understood you to say that you had no other gainful
occupation other than your insurance debiU
A. No, sir.
Q. I ask you to tell the jury what your gross
page 30} commissions on your insurance debit were for the
year 1945!
A. $4,000-no.
Q. Your gross 7
A. I have got the wrong side of the income tax.
·Q. Gross income on insurance debit.
A. That is right, $5,634.51. Is that 34.Y
Mr. Willcox: Now, if Your Honor please, I object to that
evidence and move that it be stricken out, on the ground that
1945 is not involved in this issue. We are dealing with 1947,
as the earliest period.
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Mr. Hillard: That is the lastThe Court : What has been paid, for that period, coold not
possibly cover any damages for this ..
Mr. Maupin: It is an indication of how much his debit was,
worth.
The Court : He certainly ought to be able to show the
amount' he ·was earning at the time.
Mr. Maupin: He did not have his full year's earnings in
1947.
Mr. Hillard: This is the last year.
Mr. Maupin: If Your Honor wants authority.,: I have it
here.
: · ·
The Court:·. You may put on any evidence as to what he
was earning .at .the time he was disabled and they put him on
a lesser sum ..
page 31 ~ Mr. Maupin~ That is the one year he worked
·
before he was taken sick.
The Court: What he made the year before and for which
he Inas been paid can't be any part of the damage· that you recover here.
Mr. Maupin: It shows what the. debits were worth at the
time they were taken away from him, if Your Honor, please.
Mr. Willcox: What they were worth in 1945?
Mr. Maupin: The cases bold that it is entirely competent
to show what the past earnings were, because you cannot show
earnings of this character or damages of this character with
absolute precision.
The Court: That may be true..
Mr.. Maupin: That is for the jury's guidance in getting
as probable a :figure as the nature of the case will permit.
The Court: There is no question that the cases hold that.
But you will have to connect it up and show the continuation.
You can't pick out 1945 and skip 1946.
Mr. Maupin: That is exactly what we are going to do, if'
you give us time. This is the last full year of earning. In
1946, he did not work the whole year. ·
The Court: It might be that in the first half of 1g45 his
earnings were not anything like that.
page 32 ~ Mr. Maupin: We are going to put one in for
1946, also . .
The Court: If you can connect it up with the continuation, you may put it in; but otherwise, it is not admissible.
Mr. Hillard: I want to offer this in evidence,: if Your
Honor please, and mark it Plaintiff's Exhibit 2.
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The Court: Subject to your connecting it up and showing
the full period from that date on.
Mr. Maupin: Until the time he was taken sick.
1\fr. Willcox: We except, on the ground that it is irrelevant
and immaterial. ·
(The tax return referred to was marked Plaintiff's Exhibit 2.)
By Mr. Hillard:
Q. Now, Mr. Glisson, I hand you another paper which pur. ports to be a copy of your 1946 income tax return, and ask
you to identify it.
A. That seems to be a copy of it, sir.
Q. I ask you, did you have any other gainful occupation
during the year 1946 ¥
A. No, sir. I haven't since I went to work for the company.
Q. For the purpose of the record, at what period in 1946
was it that you were taken sick Y
A. November 3.
·
Q. Then you did not complete a full year with
page 33 ~ the insurance company in 1946 Y
A. No., sir.
Q. I ask you to take this copy of your income tax return,
which has been identified, and give us your net commissions
for the year 1946.
A. $5,466.19.
By Mr. Willcox:
Q. Net or gross?
A. Gross. You said gross 7
1\fr. Hillard:

,v

ait just a minute. Gross commissions.
Mr. Willcox : Give me the figures.
Mr. Hillard: $5,466.19.

By Mr. Hillard:
Q. And those commissions, then, I ask you if they stopped
as of November 3, 19461
.
A. No, sir. My commissions went on until the last. week in
December, less 10 per cent that the company deducted the
second week I was taken sick.
Q. Then, from November 3, 1946, the company paid you
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until the end of the year, minus 10 per cent for collections,
is that rig·ht ?
A. That is right.
Mr. Hillard: I want to introduce this in evidence. Mark
it Plaintiff's Exhibit 3.
(Th~ tax return referred to was marked Plainpage 34 } tiff's Exhibit 3.)
By Mr. Hillard:
Q. I believe you testified as to your actual weekly earnings
at the time you were taken ill, and which were approximately
$110 a week!
A. Yes.
Q. Now, Mr. Glisson, you were ill for how long?
A. Well, to say about being ill, I have been ill ever since
I was 5 years old. But in this case, oh, I have been ill forI worked-when I went to work for the company, I hadQ. You are not getting· my question.
A. Oh, this time, yes. vVell, since November 3, 1946, up
until I will say about August or September of 1947 that I
felt like I was, you know, not well; never will be well, but
physically able to manipulate.
. Q. Did the company pay you anything after ,January 1,
1947?
A. Paid me $15 a week for 39 weeks from January 1 until
the last week in September-39 weeks.
Q. On January 1, 1947, they cut your allowance that they
had been g·iving you from your full commissions minus 10
per cent, to $15 per week flaU
A. Correct.
Q. And how long· did they pay you that $15, per week?
A. Up until the last week in September; 39
page 35 } weeks; when they cut me off entirely.
Q. And at that time, in September, 1947, did they
completely stop any payments to you?
A. Yes, sir; his letter.
Q. Now, Mr. Glisson, at that time, September, 1947, I ask
you whether or not you were able to carry your debit,
A. I thought I was. And I still say I can carry it so far
as that ·can go. I may not speed over it like I used to, but I
can still carry it.
Q. Did you have a communication from them with reference to cutting off any payments to you?
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A. Yes, sir. I wrote them a letter and told them I was
very sorry they saw fit to discontinue the little $15 they were
giving me. And nothing left for me, no alternative but to
go back to work, and I had to do it, well or sick in order to
keep living and pay my expenses.
Q.. Did you have any conversation withMr. Willcox: If Your Honor please, he spoke of a letter,
what they wrote him. I call for the production of the letter.
Mr. Hillard: All right, sir.
The Court: The objection is sustained.
Mr. Willcox: I don't think there is any controversy between us. I think he is willingpage 36 } Mr. Hillard: Just give me time to get it out.
Mr. Willcox: <kt them all.
Mr. Hillard: I will have to find it here. There are several
of them.
Mr. Willcox: It is September 15; and his reply of the 19th,
and so forth.

By Mr. Hillard:
Q. I hand you here a letter dated September 15, addressed
to Mr. C. E. Glisson, and ask you if that is the letter which
you received from lVIr. Germelman.
·
Mr. Willcox: May I look them over and see if they are all
there., and you can introduce them at one time.
The Court: They are letters read by counsel in his opening statemenU It might save a little time; the jury has already l1eard them read-unless you want to emphasize them.
Mr. Hillard: I will introduce them in just a minute.

By Mr. Hillard:
Q. You did receive a letter from the company telling you
that they considered you no longer connected with the company?
A. (The witness nodded.) They cut off myQ. That they were cutting off your·
A.. Yes, sir.
page 37}

Mr. Willcox: The letter is the best evidence.
Mr. Hillard: I will put it in in a minute.

By Mr. Hillard:
Q. Did you reply to that f
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A. Yes, sir;. I did ..
Q. I ask you: if, later, you,. after the letters,. went and talked
with the manager, the Norfolk manager,. with refe:rence to
giving you your debit back!
A .. Oh, yes, I asked for it.. I wrote Mr. Ware a letter asking for it back as of N gvember 3, which gave them six weeks
to get the debit straightened out and turn it back over to me.
He wrote me back about it being a different debit and putting
a lot of increase. and so forth on the debit;. but he failed to
state that I was paying for it..
He also, lafa~r on-I did not get any satisfactfon out of him,.
so I went over a~d give Mr. Germelman, the manager, $,2. to
get my license ..
Q. We will come to that in just a minute. You did ask him
for your debit, back 1
A. Yes,. sir..
Q. Not only through your letter, but from Mr. G-ermelman f.
A. Who he is, he is the manager of' t:he NorfoTh: District..
Ge:rmelman.

Mr.. Hillard: If Your Honor please, I wish t0 introduce
those letteris at this time ..
page 38 ·~ The Court ~ All right.
(The letters referred to were marked Plaintiff's Exhibits
4., 5, 6, and 7..)
By Mr.. Hillard:
Q. Now, at the time that you went to see Mr. Germelmarr,.
the manager of the Norfolk office, do you know what amount
was on your debit at that time,Y
A. I could not very wellQ. Which was in October or November, 19'47.
A. I would say, according to Mr. Ware's answer to my
letter, that it was $76 larger than when I turned it over. It
should have been if thev had not transferred it off.
Q. Well, do yon know whether the company nad transferred
from your debit any amount to some otber debiU
A. Oh, yes, sir; they transferred $57 the first two weeks
in January from my debit to other debits in the city working
on a· 10 per cent. less- contract than I was.
Q. Now,. you say $57, they transferred $57 off in 19477
A. '47, the first and second weeks in January.
Q. They transferred it the first and second weeks in J anuary, 19·4'Z t·
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· .A. To other· debits, and the business is still alive unless
the other debits have left it.
Q. And that $57 was per week?
A. Business; yes, sir.
Q. Business per week that they transferred from your
debit to someone else?
A. Exactly right, which reduced my commissions; if I had
gone back to work the same week that they put Mr. Hollowell
on it, over $100 a month.
Q. The defendant, in his grounds of defense, has stated
that _in 1947 a large amount of policies lapsed during that
year. Did you make any check to see what had lapsed Y
A. NotQ. And what had been transferred?
A. Not after I found out the amount of transfer. That was
in '47, see. · Mr. Hollowell, they put him on the debit, the
third.week in January of 1947.
page 39

~

The Court: Just a minute.
-i~ not responsive.

What you are saying now

By the Court:
Q. Did you, or did you not, make a check as to what policies lapsed for that period Y
A. I made that; yes, sir. I made a check on that. That is
where I found out the $57 had been lapsed-I mean, transferred. I would not have known it unless I went over it and
got the record.
page 40 ~ Q. Active policies being transferred to another
agent, and none lapsing. You did not check
whether any of them lapsed, or noU
A. A few of them; they probably lapsed during the period.
Q. Don't tell me what you think "probably".
A. The record will show that. You can find it in the record.
By Mr. Hillard:
. Q. With reference to paragraph 6 of this contract, paragraph 6 reads :
'' The Contractor shall procure and keep effective for himself, at his own expense, all licenses required by law, Ordinance or ruling of the Immrance Department of the State
of Virginia. Failure or inability to obtain the proper Ii-
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censes, or the revocation of any licenses once issued, will automatically terminate this agreement.''
lask you what you did while you were there with reference
to your license, and how your license had been procured before that time.
Mr. Willcox: One minute. I object to what he did about
his license. The question is whether he had one or did not
have.
The Court: You may ask him the question, Did he comply
with that provision 6.
By Mr. Hillard:
Q. All right., sir. Mr. Glisson, did you comply
page 41 ~ with that provision 6 of this contract?
A. I did, until the lastMr. Willcox: One minute. If Your Honor please, I object to the form of the question; whether he complied with it
is his interp.retation of it. That is a matter for Your Honor
to determine, whether he complied with it. But the question
is whether or not he got a license.
The Court: You are setting up that as one of your grounds
of defense. His answer is that he did comply. You can put
on evidence to show he did not.
Mr. Willcox: I object to it and ask that it be stricken,
on the ground that it is a conclusion of the witness and it is
a matter that should be decided by the court on the basis of
fact and not 011 his opinion.
Mr. Maupin: I object to his stating the facts and then the
conclusions. How are we going to prove our case T
Mr. Willcox: I object.
The Court: Objection overruled. He may say whether he
did or did not comply.
Mr. Willcox: We except..
The Court : .Exception noted.
Mr. Hillard: He has answered.
The Witness: I could explain that to the Court. Senator,
if you wanted it.
page 42 ~ The Court: You have answered the question
that was asked you.
By Mr. Hillard:
Q. Mr. Glisson, at the time you requested your debit back,
were you able to go back to work Y
..
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A. I thought .so..
Q.
A.
Q.
A.

Are you able to go back to work now!
I think so.
And have they refused to give you your deblt back?
Yes, sir.
CROSS EXAMINATION.

J\fr. Willcox: Without waiving any objections that we made,
Your Honor..

By Mr.. vVillcox:
.
Q. Will you produce your license as of June 15, 1'947 T
A. I will produce my license up until June 15.
·Q. I am not interested in that. I am talking about your
licenseA.. That is why I had the privilegeQ. One second. I want you to produce a license issued to
you as of June 15, 1947, entitling you to solicit insurance and
<!ollect rates.
A. I can't do it.
Q. You have not got it?
A. No, I will tell you the reason why.. I was flat
page 43 } on my back, unconscious, in the hospital.
Mr. Maupin: I think it is only fair to the witness to let
him answer.
The Court: Just a minute.
Mr. Maupin: I don't think it is fair to the witness to shut
·
him off that quickly.
Mr. Willcox: He will have full opportunity to explain..
Mr. Maupin: Just one minute. The question was asked,
that he produce; he said, ''I can't produce, because." Mr.
Willcox said, '' Oh, no, you can't tell that.'' I think he ought
to be permitted to tell it.
The Court : lVIr. Willcox asked him if he had procured one.
Then he asked him to produce it.
l\tir. l\tia upin : He is trying to tell him why be can't pro-duce it.
By the Court~
Q. Do you have it!
A. I haven't got it.
Q. Have you ever had it?
A. The last license Y
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Q. Yes'!'
A. I could not ge't aut {Jf the. hospital when I was unconscious,. to go get it; and the company has always sent down a
form :fo:r me· to sign.
page 44

~

The Court : Objection sustained..

By Mr.. Willcox:
Q. You :aeve:r signed an application for it,. even,. did you f.
A. Well, if you will tell me how a man unconscious in the
hospital can sign an application, I would like to know how.
Another thing1 I would like to say .that the company has always fur~slied that service to me.

..

Mr. WillcOJ:: If Your Honor please,. I object to that statement. It is not responsive to the question.
The Court: Strike it .out. Disregard,. gentlemen,. what you:
have just heard.
Mr. Hilla:rd: H You:r Honor please, I would like to state
this to the Court. I don't know wbeth er the Court has ruled!
on it or not .. I think the plaintiff ought to be allowed to answer this question, because it may be because of being prevented by the company from obtaining it. And, certainly, if'
that is true, then he ccvrvnot held to the contract which has
been prevented by the company itself.
The Court :- The witness voluntarily has given an exp_lanation as to why he did not get it on the day he was supposed
to get; because he said, he was unconscious i:n the hospital.
Mr.. Hillard: Still, I think he ought to have a right to
show why he has not.
·
The Court: It might be extended just a little
page 45 ~ further.
By the Court :
Q. Have you ever gotten iU'
A.. Every year I worked for the eompany I have· gotten it.
Q. Have you ever gotten this particular license t
A. No, si:r..
Q. Even after yon became conscious f
A. I applied for it., given my $2 over to the company"s office.
Mr. Hillard: Now, if Yonr Honor please, that is what we
want to show, that it was the fault of the company that he·
ha:s not gotten it. They certainly can't rely on a hreaclli;. of
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the contract, Paragraph 6, when he wants to tell the Court
that he has not gotten it.
The Witness: That is exactly right.
Mr. Willcox: We are not bound bv what he tells the Court.
Mr. Maupin: vVe are prepared to show that the only reason he has not got this license is because the company pre·vented him from getting it; and now they are relying on
their own fault to try to show he breached the contract. In
all fairness to the witness, he ought to be able to show that.
Mr. Willcox: No, if Your Honor please. Unpage 46 ~ less Mr. Maupin has the evidence to support that
statement, he should not make it and I object to it.
The law requires a written application signed by the applicant. It is a condition precedent to getting a license; and he
cannot show-I sav this with assurance-that he has ever
signed an application and submitted it to the company. And
I will ask him right now.
The Court : You mean bJ that, that particular license. Of
course, if he never signed an application from the beginning,
he could not be expected to sign one now.
Mr. ,vmcox: Oh, no. He has signed one. The law requires him to sign; then it has to be signed by the company.
The Court: Continue your examination.
By Mr. Willcox:
Q. Mr. Glisson, you never signed an application for the
1947 license, did you?
A. Not for 1947; no, sir. I did not.
Mr. Willcox: Mr. Maupin has stated that we prevented
him from doing it.
Mr. Maupin: If the Court will permit me, I am going to
bring it out.
By Mr. Maupin:
· Q. So you didpag·e 47 ~ A. I am not allowed to make a statement that
the company always furnished me with those applications; and they have never made no effort, because I
was in the hospital, sick, flat on my back, unconscious.
By the Court :
Q. Prior to 1947, did you sign one of those slips to get a
license¥
A. They never sent me one.
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Q. Before 1947.
A. I signed them every year.
Q. While you ·were well Y
A. Every year.
Q. Do you sign one every year Y
A. Every year, one produced by the company.
Q. Did you ever ask the company to send you a blank to
signY
A. They send them voluntarily. We don't have to ask
them. We give them $2, 30 days before the license comes
down here. We pay for our own license. And I have never
failed to obtain one, except when I was helpless and could
not.
·. Mr. Willcox: If Your Honor please, I call your attention
to the language of the contract, that he shall "procure and
-keep effective for himself, at his own expense, all licenses
·page 48 ~

...,,.

The Witness: I have always did it.
The Court: Continue your examination.

1

By Mr. Willcox:
Q. All right, sir. Now, Mr. Glisson, you were taken sick
on November 3, 1946 T
A. Yes, sir.
Q. And you suffered a stroke then, I believe Y
A. Well, that is what they claim, I understand. I suffered
enough to have a stroke.
Q. You were not unconscious then, were yon T
A. No, sir; never have been. I have never been unconscious.
Q. You have never been unconsciousY
A. No, sir.
Q. So you were not unconscious on June 15, then?
A. Well, what I mean, I was not unconscious when I am
normal. I was not unconscious when I was operated on. They
were preparing me for the operation on June 15. I was unconscious; I could not tell you-I might have been then. But
I don't think I was unconscious until after I was operated
on. Very critically ill at that time when the company commenced taking advantage of me.
Q. Now, after you suffered that stroke, you notified the
company that you were sickY
A. Yes, sir; I did, the same day I had it.
Q. Sir!
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A. Notified them the same day I was stricken.
Q. All right. And they put out somebody to
icollect your premiums Y
A .. The Assistant Superintendent.
Q. And the first week, they g.ave you the full 45 per cent
of the collection!
A. Correct.
Q. And the next week, gave you 35 per cent!
A. No, sir; cut me 10 per cent, whatever that w.as.. If I
made $300 that week, they took 10 per cent of it.
Q. They paid you 45 per cent, less 10 per cent t
A. 45 per cent the first week andQ. 90 per cent of 45 per cent f
A. 45 per cent from then on until now, less 10 per cent.
Q. I get you. So they deducted 10 per cent and somebody
ielse collected the rest Y
A. That is right.
Q. And then from then up until the last of September, the
following year, they gave you $151
A. From January, the first week in January, until the
last week in September, they paid me $15 a week, which I
think was a total of $585.
Q. Was what?
A. A total of $585, if I am not mistaken. At the samedo you want me to tell you just exactly what they
page 50} were taking from me at that time?
Q. I don't want you to tell anything except what
I ask you. Afterwards., you can make any explanation that
is applicable. Just answer my questions, first, and make your
explanations afterwards. We will get along.
A. All right.
Q. Now, during that period, you solicited no policies!
A. No, sir.
Q. And have not since November 3, 1946 Y
A. Since November 3, 1946, I have not solicited.
Q. 19467
A. 1946.
·Q. And you have not collected anything f
A. No, sir.
Q. And you have not attempted to collect anything!
A. No, sir, I have not been allowed.
Q. And you have not· employed anybody to collect anything?
.A.. No. The company keeps the Assistant Superintendent
. to carry a man's debit when he is sick
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Q.. But you yourself have not employed anybody to coI:·lectt
A. No,. sir..
.
Q.. And never made an offor to employ anybodyt
A.. Oh, yes ; made o:ffers of trying to get my
pa:ge 51 f d"ebit back and carry it myself.
Q. Now, after you were unfortunate enough to
have that stroke, yon were. sick again in January, were, you
notY .

A.
Q.
A.
Q.

Yes, sir.
With some bladder trouble?
Five days I was in the hospital..
You had.to go to the hospitaH·

A. Ye-sr sir:·
Q. And then/ in June, you had sgme prostate trouble°l
A. Went in June, the first day of June; operH ted on the
28th, and that is the reason I could not get my license And
CQme. out the 11th of July-41 days.; yes,. sir..
Q'.. And you have suffered with high blood pressuTe, have
you n:ot?
A. Had that for 30 years.
Q. All right. What routes did you coverf
A. Route¥ Norfolk County, part of Nansemond County,.
Deep Creek, all around West Norfolk,. suburbs of Portsmouth ..
In fact, I could cover any territory o:f Virgi.nia if I had wanted

to.

·

Q. The contract authorized you fo ope:rate· anywhere.· in
Virginia!
A. .. ':Fmt fa :right...
Q. I am speaking now of where you a:ctua:Ily operated: Norfolk, N ansemond Counties Y
A. That is right; and Portsmouth.
page 52 f Q. Sir?
A. Portsmouth,. N ansemond County, Norfolk
County..
Q. All right. · Now, how many different routes did you
followf
A. I went on one side of High Street, one week; and this
side of High Street and territory and Norfolk County territory the next week. A two-week route.
Q. You covered part of your territory one week and part
the next?
·
A. That is right.
Q. And about how many days. of each week were you on
ilie; route t·
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A. Well, I was collecting my route through necessity during the war in three days. It is, ordinary, a 4-day route.
Q. How long is each route?
A. Sir?
Q. ·what is the distance covered in each route?
A. Well, that is hard to tell because you may have a sick
person on this-in Huntersville, and you go and carry your
debit for 25-I started to say 12 or 15 miles further, ,and
maybe something is wrong that they have taken her to the
doctor on that particular day, and I have to come ·back
through that same territory again and when I was supposed
to be over in Driver. You could not hardly figure that. I
will say 25 miles a day or 40 miles a day.
page 53 ~ Q. What?
A. I will say 25 miles a day.
Q. What was the last remark you made before tbaU 40?
A. I ·am servicing my sick men. If I am over here in Huntersville and I have one to pay in Deep Creek, I have to go to
Deep Creek to take them, which covers double the territory
you use normally.
Q. I understand that. Sometimes, by reason of the absence of the prospect or other reason, you bad to make a second trip!
A. That is right.
Q. But, normally, your daily trip was approximately 25
miles?
A. I never exactly figured out the mileage, because a lot
of timesQ. Sir?
A. I did not never figure out the mileage I covered because
a lot of times I would g·o back to write a prospect after I had
collected my route. When you are writing the insurance
business, you don't know how much you have to travel when
you are writing business.
Q. Haven't you any,idea?
A. I will say 40 a day. How is thatf
Q. 40 miles a day?
A. Yes.
Q. All right., sir. Now, you traveled that course
page 54 ~ in an automobille?
A. Yes, sir.
Q. In your own automobile!
A. Yes, sir.
Q. You drove, yourself?
A. Yes, sir.
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Q. Now, there were some of your customers that you could
not go clean to the houses in an automobile, weren't there Y
A. Well, I will tell you. ,vhen I first commenced building
that debit, I went through woods and ditches and everything
else in order to build it. When I was taken sick-well, the
latter part of my days, I could collect my debit, say, in 7
hours; in 7 to 8 hours. A lot of days I have collected it in
7 to 8 hours. I had my members trained so I could go out
and blow my horn. They might be living a quarter of a mile
or be over· there working in the field a quarter of a mile, and
they would come out and pay me at my car. But if they did
not, I would go after them.
Q. And for some of them, at times, you had to get out of
your automobile and walk¥
A. Yes, sir.
Q. Varying distances Y
A. Yes, sir. Well, I will say 300 yards. My
page 5'5 ~ debit was right much consolidated. A. few cases I
had to go maybe a quarter of a mile.
Q. And some of them as much as a quarter of a mile Y
A. I have been right out in the field where they were working, collecting this debit., and can do it now.
Q. I was coming to that. Yours was a rural territory, and
sometimes your customers would be out working on the
farmst
·
A. Out in the fields, working on the farm, and I serviced
them.
Q. And you would have to walk-what was the average
distance yon had to walk a day Y
A. That is hard to determine.
Q. I don't expect it accurately. Maybe you can't tell at
all. You are unable to estimate iU
A. I am a little deaf.
Q. You do not feel able to estimate the daily walking!
A. Well, I would not-I might get it wrong and say a mile
a day.
Q. How muchY
A. Say a mile a· day. I have collected and did not have to
walk 300 yards.
Q. About how many different houses did your people live
inf

A. You mean, how many calls I had a day T
Q. Yes.
A. I will say 40.
Q. _40 a day?

page 56

~

. J

Citizens Home Ins. Co., Inc., v. C. E. Glisson

35

. C. E. Glisson.

A.
Q.
A.
Q.

Yes, sir.
And you n0rmally did it in three days .a week~
Three days a week.
That was during the war!
.A. Sir!
Q. That was during the war f
A. That is right.· I consolidated my debit. It was a four
days' route and I consolidated it into three on account of gasoline, I could not· get it
Q. 40 a day and six days a week that you did it f
A. Three days a week that I did it.
.
Q. Three on one route and three on the ·other!
A. Yes, but that is another week.
Q. I understand. But each day is about 40 houses T
A. Sir7
Q. Each day that you were out is about 40 houses 7
A. I would not say they was 40; I would say ~tween 25
and 40.
Q. All right. Now, you collected the full premiums from
these partiesA. Yes, sir.
Q. -who had the insurance?
page 57 } A. Yes, sir.
Q. And you retained part of it and turned in part
to the company Y
.
A. My part; and the company's part I turned in to them.
Q. But your duties, in addition to soliciting insurance, were
to collect premiums f
.A. That is right.
Q. And you were entitled to compensation only as commissions on what you collected?
A. I did not get that.
Q. Your compensation was entirely by commissions on what
you collected Y
A. That is right.
Mr. Maupin: The contract speaks for itself.
The Witness: That is right, it does.
The Court: That is correct.
The Witness: The contract does; yes, sir.

''

I

I

I

By Mr. Willcox:
Q. Mr. Glisson, there were some transfers into your debit,
weren't there 7
·
A. Well, they called them transfers. At the tjme, the debit
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had never been inspected. A man was working out there· irn
my territory for a little while and he quit all of a sudden,.
so they throwed the debit to me and said, '' Do the
page 58 ~ best you can with it.," 0 .. K .. I did not try to locate the stuff around Norfolk and Virginia Beach..
Q.. But you got the commissions on your collections made
on policies written by other people t
A. Maybe f ou:r or five dollars pe.r week ..
Q. Now, so~e- o~ your policies are payable every week with'out any mat:u,:rity date, are they noU
A. What do yqu mean Y Maturity date Y
Q. They have to· pay on them every week..
A. vV eekly policies.
Q. To keep them alive!
A. All weekly policies ..
Q. Some of them are 10-year policies, are they notf
A. Oh, yes ..
Q. And at the end of 10 years, if the party is still alive,.
he stops paying on those Y
A. That is rig·ht.
Q. Can you tell how much of this $247 debit that you mentioned was made up of policies of a fixed term f
A. No, sir; I could not. The records will show you that.
Q. Therefore, you cannot tell us how many of those wiU
be fully paid this ye_ar, next year, or any .other yeart
A. No, sir.
Q. Have you kept any statistics as to the number of insured persons that die a year, those on which youA. No, sir. That is not my duty. That is the
page 59 ~ company's duty.
Q. Have you kept any statistics on the number
of lapses?
A.. The records shows· it..
Q. But you have not got it f
A. No, it is not my business. I a:m not supposed to check
those records. I am only supposed to make out my accounts
and report to the home office according to their books, not
mine.
Q. Now, under these contracts, if they weTe delinquent four
weeks, they were. lapsed., weren't they Y
A. Supposed to be.
Q. Sir!
A. They were supposed to be lapsed. On the fifth week
they are supposed to be. They are supposed to be lapsed on
the fifth week..
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Q. Fifth week?
A. That is right.
Q. And if any of them were delinquent, you were supposed
to report the lapses?
A. On the fifth week, if they were five weeks behind; that
is right.
Q. If the company had not put someone else on that route
when you were taken sick, every policy on there
page 60 ~ would have been lapsed, wouldn't iU
A. No.
Q. Why not?
A. Well, it is their duty to put someone-that is ·what they
are obligated to do when I got my contract; they are supposed to take care of all that.
Q. If they had not put somebody on there, the policies would
have la pscd?
A. If they had not? That would never have happened, not
with the Citizens Home Insurance Company.
Mr. Maupin: You are asking the witness, if the policy
lapsed whether it would be lapsed or noU
The Witness: If I did not lapse any policy at all since I
have been on the debit, I would have to pay for it when they
took advantag·e of the arrears.

By Mr. "'Willcox:
Q. Do you have with you the receipt that the company gave
you for its withholding taxes?
A. No, sir.
Q. For the years 1945 and 19461
A. No, sir.
Q. You do not have that?
A. No, sir.
Q. Now, you gave us your gross premiums for 1945?
A. And 1946.
.
page 61 ~ Q. As $5,684.511
A. Yes, sir.
Q. And for the year 1946 as $5,466.19 ¥
A. Yes, sir.
Q. And in explanation of the difference, you called attention to the fact that you were ill from November 3 until the
end of 1946?
A. Yes, sir.
Q. Actually, though, your 1946 income as reported for taxes
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included the commissions given over to you on collections
made by the other man Y
A. For the last 9 weeks in '46., yes, sir.
Q. And actually, you had no expenses during that time!
A. Well, I did not have any, but the company deducted
them.
Q. The company deducted 10 per cent t
A. Well, that is more than my expenses.
Q. Well, let's see if it is.
A. All right.
Q. You testified that your commissions amounted to ab9ut
$100 a week, or a little over $100 a week?
A. That is right.
Q. Your income tax return for 1945 shows that you deducted expenses of $1,515.86 Y
page 62 ~ A. That is correct; correct.
Q. And for 1946, it shows expenses of $1,279.801
A. Correct.
Q. So, although your gross was less in 1946 by· $220, your
net was $20 more Y
A. In 19-0. K.
Q. '46, than it was in '45?
A. Well, that 10 per cent they deducted took care of that,
that $25 a week.
Q. Mr. Glisson, you solicited applications for straight life
and also for sick benefits, did you not?
A. Yes, sir.
Q. I hand you a white card marked Form 2, and ask you
if that is the form of application you had to take from a prospect for straight life insurance 7
A. I have not read it but it is similar to ones that I used,
yes., sir.
Q. And then I hand you a yellow card, and that is the application you took for sick benefit insurance?
A. Yes, sir.
Mr. Willcox: I introduce both of those in evidence as Defendant's Exhibits 1 and 2.
·
Mr. Maupin: What is the materiality?
The Court: They have not been read. What is the materiality?
page 63 r Mr. Willcox: To show what his duties were and
what he had to perform. It is really applicable in
connection with something· that Mr. Rinard stated in argu-
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ment before you Monday, that they were going to show that he
had a right to have somebody else to do this work.
Mr. Maupin: The contract says he did.
Mr. Willcox! No, it does not.
Mr. Maupin: All right, then; we take issue on that, too.
The Court : The evidence so far indicates that even if he
had the right to have someone else do the work, he never
attempted to exercise that right.
Mr. Maupin: It says here, if Your Honor please, that ''He·
shall be free to exercise his own time and methods in collecting premiums, bearing in mind the result to be accomplished
is the collection of such premiums so as to prevent the lapsing
of the policies. ''
The Court: Is that broad enough to give him the right to
-employ others 7
Mr. Maupin: I should think so.
Mr. Willcox: The law does not permit him to have an
:agent. He can't delegate an agency.
I offer these in evidence as evidence of the work he is supposed to do in performance of his contract.
page 64 } The Court: They can't do any harm. Let them
come in. There is no materiality so far.
(The two cards referred to were marked ''Defendant's Exhibits 1 and 2.' ')
The Court: We will recess for five minutes.
(At this point there was a brief recess, after which the following occurred:)
By Mr. Willcox:
Q. Just one more question, sir. How old are you T
A. 64.
Q. 64?
A. Yes, sir.
RE-DIRECT EXAMINATION.
By Mr. Hillard:
Q. Mr. Glisson, the defendant appears to be relying on
breach of this contract in Paragraph 6, that you did not procure the license. Was there ever any intimation to you, either
by writing or by your verbal conversation with the agent,
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that they relied on this in breaking and terminating your contract?
A. No, sir.
Mr.. Willcox: I object. The contract speaks for itself, and
automatically terminates.
The Court: Part of the question is all right.
page 65 ~ He can answer that the contract may be altered,.
varied, by a like instrument; and he has part of
his questions ..
Did the company ever write him a letter or in any writing:
change the terms of that contract t If you have any such
written instrument, of equal dignity, you may put it in and.
wipe out; but not to vary it by parol evidence.
Mr. Hillard: If Your Honor please, my position in this
matter is that this contract was breached by the company
and was breached not because of his failure to procure ru
license but because of his physical inability is what they arecontending here today ..
Mr. Willcox: That is one of the reasons ..
Mr. Hillard: It is only after litigation started that they
relied on this, when they have already produced the contract
on another ground entirely. I am asking him if they ever
breached the contract on that grormd.
The Court: Do they have a right to waive it any time and
enforce it any time?
Mr. Hillard: I think after they have breached the contract
on another groundThe· Conrt: They may waive it numerous times and yet, if
they see fit, as long as it is part of the contract, insist on the
performance of it at any time.
Mr. Willcox: It so states in the contract.
page 66 ~ Mr. Hillard: Does the Court rnle that the ques~
tion I asked was improper Y
The Court: The Court sustains the objection~
Mr. Maupin: Exception.
Mr. Hillard: We want to except to that ..
By Mr. Hillard :
Q. Mr. Glisson, I read to you the last paragraph of a Jetter
addressed to Mr. C. E. Glisson, dated October 3, 1947, and
signed by Mr. Ware :
"I am glad to know that you are improving fast and hope-
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that you will soon be in a condition to carry on, and at that
time, I would appreciate it if you would come to Richmond or
I will see you in Norfolk."

I want to ask you if there was any intimation that they
were claiming breach of contract because of Paragraph 6 Y
lVIr. Willcox: If Your Honor please, I object to that. That
is the same question.
The Court: Objection sustained. The language is clear
and speaks for itself.
Mr. Hillard: We want to note an exception, Your Honor.
I

•

By 1VIr. Hillard :
Q. Mr. Glisson, did you have a license at the the time they
took your debit away from you and turned it over to another
man?
page 67 ~ A. Yes, sir.
Q. I want to ask you now:, what was the manner
in which you made application for your license!
Mr. ·wmcox: . He said he did not make any.
By Mr. Hillard:
Q. What was the customary manner in which you made application for your license?
A. The customary manner, when we obtained our license
was for the company to come and put an application on our
desk. 1,Te were supposed to sign those applications and put $2
with it and turn it in to the manager. And I did.
.
Q. 1Vas that an application to be an agent for that company!
A. 1Vell, it gives me the privilege to work with the company. I had to have a license. I could not sell a policy.
Q. That gave you the privilege of working as an insurance
agent for this company?
A. ( The witness nodded.)
Q. I ask you if when you were ill, the company furnished
you with any application f
•
A. No, sir.
Q. As had been customary over the period of years?
A. No, sir.
Mr. ·wmcox: One minute, if Your Honor please. I object
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to the form of the question, because it implies
something· that is not in evidence. He said the
custom was for them to put it on his desk. Now,
Mr. Hillard asks him if thev sent him an application while
be was ill, as had been the "custom over a period of years.
There is no evidence that there has been such custom.
The Court: Eliminate that part of the question.'' as has
been the custom.'' You may ask, Did the company send him
an application.

page 68

~

By Mr. Hillard:
Q. I will ask you, did you have a desk at that time?
A. Yes, sir. Mr. Hollowell hfld succeeded me on the debit.
Q. I know, but at the time that you would have had to
have made application to the company, did you have a debit
or a desk either onef
A. Yes, I had a desk, and everything.
Q. Did you handle any debits at that timef
A. ( The witness shook his head.)
Q. Who was handling it Y
A. Mr. Hollowell.
.
Q. I understand that they had taken your debit away at
that time and given it to Mr. Hollowell t
A. That is right.
Q. Did they furnish you at any time with an application for
that license?
page 69 ~ A. No, sir ; but I made one.
Q. I am going toA. I made an effort to get one.
, Q. What did you do toward obtaining that license?
A. When I asked for my debit back, I knew I had to have a
license. I went over to the office and gave ]\fr. Germelman,
the manager of the company, $2 and asked him to send to
Richmond and get my license.
Q. Did he do it?
A. I don't know whether he sent to Richmond, though, but
he returned my $2 about two or three weeks later. He was a
little late in returning it and wrote me a letter apologizing
for not sending it back to me sooner, with the excuse thev did
..
not thinkMr. Willcox: I call for the production of the letter.
A. (Continuing) Anyway, they failed to obtain my license.
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The Court: You say you received a letter returning your
$2 with some explanation. Counsel has asked you to produce
the letter..
.By Mr. Hillard :
Q. Do you have that letterf
A. I don't believe I have it with me, no.
Q. The $2 was returned to you. Did you ever
pag·e 70 } receive your license1
A. Received the letterf
Q. I say, the $2 was returned to you. Did you ever receive
your license 7
A. No, sir.
Q. .And had that been the customary manner for tl1e company to handle licenses 7
A. Yes, sir.
Q. Over how long a period of years f
A. Nine years I was with the company, excepting the last
year when I was sick in the hospital and could not get them.
Q. I read you Paragraph 3 of the contract, Mr. Glisson:

'' The Contractor shall be free to exercise his own judgment as to persons from whom he will solicit applications for
insurance and the time, place, and method of solicitations.
He shall be free to exercise his own time and methods in collecting premiums, bearing in mind the result to be accomplished is the collection of such premiums so as to prevent
the lapsing of the policies.''
You have testified that you were able to take back that
debit. I ask you-you seem to be some what infirm-I ask
you in what manner you intended to handle the debit had t~
same been returned to you upon your request.
Mr. Willcox: I object, if Your Honor please.
The Court: Objection sustained.
Mr. Hillard: Now, if Your Honor please, this
Paragraph 3 clearly states that he has to writeThe Court: The Court will rule now on that que·stion, that
it was a contract of employment. It was personal in its nature. And the other part of the contract was dealing only
with Mr. Glisson and Mr. Glisson alone. They did not recognize any agents that he might employ.
:M:r.. Maupin: If Your Honor please, we ask that the jury

page 71 }
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be excluded., aµd that we be permitted to answer that questiol]
for the record..
.
The Court: Very well.. Gentlemen, step out into the hall
until you are called..
(The following occurred in the absence of the jury:)
Mr. Hillard : Please read the question back, the last part
of it you do not need to quote the contract.
( The record was read by the reporter as follows:)
"You have testified that you were able to take back that
debit. I ask ·you:...._you seem to be some-what in:firm-I ask
you in what manner you intended to handle the debit had the·
same been r,eturned to yon upon your request .. "
By Mr. Hillard:
Q.. You may answer that ..
.A. Well, the manner I would have handled it was-of
course, I can drive a car but I would have hired a man to drive
my car and carry me out on the debit: and I could
page 72 ~ make my collections or it he wanted to assist me·
any or go out and call the people to come to the
car, which they are customary of doing, would not have kept
me from making my collections. If somebody was handling
my car, that is the only fatigue I would have gone throug·h.
Q. Was it your intention to personally supervise the col·
Iection of the debit?
A. Yes, sir; at all times. I would have had to do that for
my own protection.
Mr. Maupin: If Your Honor please, we renew our request
that that be permitted on the record.
Mr. Willcox: May I ask a question f
The Court: Yes, I think counsel is entitled to cross-examine him before you have the court rule.
Mr. Maupin: Y cs.
By Mr. Willcox:
Q. Mr. Glisson, I understand that when you asked for vour
debit back, you intended to have somebody to drive vou; automobile for you 7
"'
A. If I had found out I could not hav·e carried it by myself,
I would have hired somebody.
.
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Q. But you did not contemplate to hire somebody to make
the solicitation t
A. I never bad the opportunity.
Q. You did not contemplate hiring somebody to
page 73 ~ solicit the insurance for you f
A. Oh, yes, I did, for my own protection as well.
If I had gone back on that debit, I would have turned in my
proper collection to the company as I always had,, regardless
of whether I had to hire anybody or carry it myself. It
would have been there Friday morning.
Q. V{ ait just a minute until I finish the question. Do I
understand, then, that if necessary you intended to hire someone to drive your automobile?
A. If necessary.
Q. And that you intended to hire someone to solicit applications for you f
A. No, sir. No, sir; that would not be necessary.
Q. That is just what I just asked you.
A. No, sir. I did not have that authority.
Q. All right. And you· did not intend to hire anybody to
make collections?
A. I intended to hire a man to drive me aromid to my members.
Q. But you were going to do the soliciting and make your
collections yourself f
A. Yes, sir.
Mr. ·wmcox: \Y c have no objection to showing that he
was entitled to l1ire somebodv.

The Court: Bring· the jury back.
page 74

~

( The following· occurred in the presence of the
jury:)

The Court: Repeat the question.
Mr. Hillard: Now, I will ask the reporter to read the question back in order that the jury may hear the purport of it.
The Court: It may be briefly stated.
Bv the Court :
.,Q. Had the company given you your debit back, how did you
propose to handle it f
A. Oh, I proposed if I $aw that I was handicapped for my
own-my own physical effort to carry my debit, I was going
to hire a man to drive my car to my members out, and do my
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collecting and also my solicitation for business on my own
efforts.
By Mr. Hillard:
Q. Now, I will ask you, for what amount per day could you
have hired a man to have driven vour carf
A. ,vell, that is right hard to "'say, Senator Hillard, but I
would say $5 a day I can get a good driver to go with me
three days a week. I would say $20 a week; that would be
$6.66-2/3 a day. That is the average driver's salary, I think;
about $6 a day.
page 75

~

·

RE-CROSS EXAMINATION.

By Mr. Willcox:
Q. l\Ir. Glisson, you had no arrangement with any licensed
chauffeur to do your driving, did you Y
A. No, sir.
Q. And you don't know any that you could hire for $5 a
day,, do you T
·
A. Well, that is a supposition. All the darkies I have employed in the last three or four years I have paid them about
$4 or $5 a day.
Q. Everything is going up.
A. I understand that, but not-the average laborer is about
$1 an hour.
Q. You mentioned the fact that you had a license when the
company took your debit away and turned it over to someone
else?
A. Yes, sir.
Q. That was in January, 1947, that you bad reference to,
was it?
A. Yes. My license was good until July, 1947, too.
Q. That is correct. But you had reference to turning it
over to Mr. Hollowell in January of 1947?
A. Yes; I had reference to that.
Q. And at that time, you were totally unable to do it yourself, were you not Y
page 76 ~ A. At that time I was in better shape than I had
been since I was taken sick, but I bad a relapse and
went back in the hospital in June.
Q. But you were not able to go and make the collections in
January, were you?
A. Well, probably I would not have been. I did not attempt it. I did not ask for it back.
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'Q. I understand that, and you were not able to do it in
February, March, April, or May? ·
A. That is a supposition, whether I would be able or no.
That would be whether I had will power :enough and strength
,enough to do it.
Q. Mr. Glisson, we will get along faster if you will answer
my questions. I gathered from your statement in answer to
your counsel's question that you said your debit was taken
away from you in January~ 1947!
A. January, 1947.
Q.
rongfully?
;A. That is righl
Q. Wrongfully!
A. It was taken away from me in 19-I have not said nothing about wrongfully or rightfully.
Q. That is what I want to know. Do you claim that they
did wrong in putting a man on that route in 1947Y
A. Certainly not, to protect the company, and me; too.
Q. All right. So they did not take it away from
pag·e 77} you, they put somebody on it while you were disabled?
A. Sure. That is exactly right. They put someone on when
I was disabled. That is exactly right. They told me they
were going to put a man on it, the first week in January, and
they did not.
Q. All right, sir. And you continued disabled certainly until November, 1947, did you noU
A. Until when 7
Q. November, 1947.
A. I continue disabled, according to the company's feeling
towards me, now.
Q. I am not talking about according to the company, I am
talking about according to yourself and your own doctors ;
weren't you unable to work up until November, 1947'
A. No, no. I asked for my debit and I was going to work
in September. I asked for my debit to go back to work in·
November.
Q. I hand yo~ an exhibit marked Plaintiff's Exhibit ·5,
which is your letter of September 19, 1947. That is your letter., is it not?
A. Yes, sir.
Q. All right. Read the last sentence of that letter. Read
it out, aloud, to the jury.
.
A. '' An immediate reply will be appreciated.,_
page 78 } Q. Is that the last sentence Y

,v
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A. Yes, sir.
Q. Read the sentence preceding that. That is my error ..
A. "In view of this action, it is necessary that I request.
information as to whether or not I may expect to have my
debit returned to me. At my present rate of improvement
I probably will be in a position to assume responsibilities of
my debit beginning the week of 3rd November, 1947."
I could have took it the middle of September ..
Q. All right. But you wrote them you would probably be
ready November 31
A. That is right.
Q. Now, I hand you Plaintiff's Exhibit 7, which appears. to
be a letter from you to Mr. Ware dated October 18, 1947.
That is your letter, is it not l
A. Yes, sir. "Mr. A. H~Q. All right. ·wm you read that sentence· starting with
the word '' While. ''
A .. ·why can't I read the whole letter?
Q.. You can if you wish. You can read the whole- letter but
that sentence I want read.
A. Which sentence?
Q. The one beginning with the word '' ,vhilc. ,., Read it an
if you prefer. Right there (indicating) ..
A. '' ·while my docto1· does not advise my repage 79 ~ turning to work now I find it imperative that I have·
some small amount of income to even exist. Social security benefits cannot be realized by me at this time-,
in fact, it will be slightly less than two years before I may
receive any pension of this kind from tlie government.''
Qr I did not mean to cut it off. You said you wanted to
read it all. Did you want to read it all!
A. No, no; that is all right.
Q. Now, when you gave that $2 to Mr .. Germelman, that was
in the office of the company i
A. How is tbaU
Q. When you gave the $2 to Mr. Germelman, that was in
the office of the company?
A. In the office of the company; yes, sir; in the main office.
Q. In Norfolk. And that was on November 28., 1947, was it
noU
A. I don't remember exactlv the time it was.
Q. All right. I will see if i can refresh your recollection.
Your son went there with you, didn't he Y
A. Yes, sir ..
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Q. And your son was then contemplating a trip to the Army
.& Navy footb~ll game, was he not 1
A. Probably was.
Q. And this was just a few clays before that
page 80 ~ game was to be played f
A. Probably so; I don't recall.
Q. And that was mentioned in the conversation, was it not 1
A. I don't know.
Q. That was of no significance except that I am trying to
help you fix the date.
A. No, I don't remember any conversation about a football
game.
Q. All right. Now, in all the years that you had been working for the company, you had signed an application for a license in the company office, bad you not f
A. Yes, sir.
Q. The company had never sent one to your house t
A. No, sir.
Q. And you did not sign an application the day you gave
lVIr. Germelman $2, did you 1
A. I did not have it. He would not give me one.
Q. Did you ask him for one f
A. Yes, sir; be said he did not have it.
Q. Did you ask him for one f
A. I did.
Q. Did you ever go ·back and ask for another one Y
A. No, because he cnllecl me up and notified me the company would not issue the license, would not have me.
Q. You say you asked him for one and he told
page 81 ~ you he did not have it f
A. That be would have ·to ,vrite to Richmond to
g·et one; yes, sir.
Q. You never pursued that?
A. I never pursued it 'f
Q. Never went hack again 1
A. Sure, I called him up and asked him about my license,
and when be returned my money, why, lie had forgotten to
return it for two or throe weeks; when lle did mail it, I have
a letter to that effect; I did not brin~r it with me.
Q. You ,vere asked to bring it. And that was in November1
A. Probablv was.
Q. In that same time, clicl not 1'.Ir. Germelman tell you that
when the doctor said when you were able to go to work., the
company would take care of you 1
I

II .
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A. No, sir. He said the company would give me a job if
I went before a doctor and stood a physical examination,
which I did not have to do when I went to work with them.
And the job be would give me, I asked him what it would be.
He could not tell me. Glad to give me a job, go up and build
me another debit for nothing.
Mr. Willcox: Will you read that last sentence f
( The record was read by the reporter as follows : )
page 82 ~ "Glad to give me a job, g·o up and build me an. other debit for nothing."
HUGH GLISSON,
called as a witness on behalf of the plaintiff, having been first
duly sworn, testified as follows:
Examined by Mr. Hillard :
Q. Your name is Hugh Glisson f
A. Yes, sir.
Q. You are the son of Mr. C. E. Glisson, who has just testified?
A. Yes, sir.
Q. I ask you with reference to your father's health if in
September, 1947, your father was at that time in physical
condition such that he could have handled the work 1
Mr. Willcox: I object. Th~ witness is not qualified to
competently answer it and has not even shown that he knows
\vhat the job was.
The Court: Was he being attended by a physician at that
time?
Mr. Hillard: I don't know. Were you (addressing plaintiff) being attended by a physician at that time Y
Mr. C. E. Glisson: In September?
Mr. Hillard: I will withdraw that question and
page 83 ~ put it in another manner.
The Court: The objection is sustained. The
question may be asked if you change the form of it.
By Mr. Hillard:
Q. In September, 1947, what was the condition of your
father's health as to whether or not he could get about?

.i

I
j

I
I

I

I

'Citizens Home Ins. Co., Inc., v. C. E. Glisson

51

Hugh .Glisson.

'The Court: Yon may ask him what his father was doing
:at that time; but as to his health, I don't think a layman would
be the best witness to testify as to a man's health.
By Mr. Hillard:
Q. .All right, sir.. ·what was your father doing at that
time? I will put it that way.
A. ·wen, at that time, it is my recollection that he had
recovered very satisfactorily from the operation, which was
:a veryMr. Willcox-: If Your Honor please., I object.
The Court: Strike it out. His conclusion as to a satisfactory recovery from an operation is from a layman; is not
:admissible.
A. Well, he was up, around ; he was visiting, going downtown and about. I drove him in my car quite frequently. .And
I think that hisBy Mr. Hillard:
Q. I will ask you, as compared with his physical
page 84 } condition today, what was it?
Mr. Willcox: I object, if Your Honor please.
The Court: He may say what he observed as a layman.
He can say what his father was doing; where he went and all
:about that.
A. I would say at that time he could get around just as
well as he does today. Today he goes anywhere with me, in
my car, and he goes out, downtown, and around under hls
own power; and he has a remarkable constitution. I guess
I can't~as a matter of fact, he bas attempted to and has
opened a small business, which he is operating with another
individual today.
By Mr. Hillard:
Q. That business/ is in Cradock?
A. The business is located in Cradock.
Mr. Hillard: You may inquire .

•

•
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C. E. GLISSON,
the plaintiff, resumed the stand and testified fur:..
ther as follows :
RE-CROSS EXAMINATION (Continued) ..

By Mr. Willcox::
Q. Have you ever applied to anyone else for a job since~
you became ill, other than the Citizens Home Insurance Company, Incorporated¥
A. No, sir..

page 86 ~

Mr. Hillard: I call Mr~ ·ware as an adverse witnessp
Mr. ·wmcox: I do not see why you call him as an adverse
witness until he is proved adverse.
Mr. Maupin: He is the secretary of the defendant company.. The defendant company can only speak through its;
officers.
Mr. ·wmcox: That does not make him adverse.
The Court: The rule is that it must be the defendant or
someone who bad a financial interest in the result
page 87 ~ of the litigation. Now, is there ever a time when
the corporation being sued and the officers would
be trdverse·? Called as adverse witnesses?
Mr. ·wmcox: They may be adverse in given cases. I have·
never known of a case that they are so considered simply because they are employees of the company.
The Court: No., not employees; but a motorman con ld be·
put on. Now, I would like to have some authority on that,.
whether a corporation that ae.ts only through its officersMr. "\Villcox: I have no authorities here, sir; but I take
the position that because of his employment by the company,
in whatever capacity he may be employed, he is not necessarily adverse and he cannot be examined as an adverse witness unless and until it appears by his conduct or liis de. meanor that he is an adverRe witness.
The Court: The rule laid clown recently is, the defendant
or a person who has a financial interest in the outcome.
The Court is going· to rule that Mr. ·ware is not tbe de-
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fondant and he may not be called as an adverse witness until
he prov~s adverse.
1fr. Maupin : -Y'v e except to Your Honor's rulpage 88 ~ ing; but we call him.

A.H. vVARE,
called as a witness on behalf of the plaintiff, and having been
first duly sworn, testified as follows:

•
page 89 ~

•

•

Q. Mr. ·ware, included in that debit, are there other policies for specific terms 1
A. Yes, sir.
Q. I mean by that, some policies for a definite number of
years, such as ten years, fifteen years?
A. No 15 years. Ten-it is 10-year endowment, 10-year
pay, 20-year endowment and 20-pay life. Then whole life.
So that is what, in theQ. All right., sir. And as the tenth premium on the 10-year
pay policy is paid, there will be no further collections on that V
A. At the end of the 10th year; yes, sir.
Q. And the same is true of the 20 f
A. Yes, sir.
Q. And, of course, when people die the payments stop?
A. Yes, sir.

•
page 90 ~

•

•

AFTERNOON SESSION .

•

*

E. J. GERl\IEL1v[AN,
called as a witness on behalf of the defendant, and having been
first duly sworn, testified as follows:
Examined by Mr. ·wmcox :

•
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~

By Mr. Willcox:

•
Q. Do you know Mr. Glisson personally¥
.li. I have been knowing; Mr. Glisson for the past 20 years.
I worked with him with one other company, and he
page 92 ~ was with this company when I came to work with
them in 1942.
Q. Did l\Ir. Glisson ever come to the office after November
3, 1946, a.nd before this suit was broug'11U
A. He has been to the office twice since then. He was there
on November 28, 1947, aud he was in the office· again here
about, I will say about five or six weeks ago; just came overI don't know why he came; more a friendly visit, I guess, because there was no business taken up at all. 1\7e just bad a
friendly conversation.
Q. Then, was N ovembcr 28, 1947, the first time he was there
after he was taken sick 1
A. The first time I saw him when I was in the office that
he was there; I never saw him any time but that time.
Q. ·what did he ask you on that occasion f Did you have
a conversation with him?
A. On what date?
Q. November 28., 1947?
A. Yes, sir. vVe had quite a lengthy conversation. I think
Mr. Glisson 's purpose in coming over there at that time was
to get some figures, because, I don't knowQ. Did he ,ask you for figures 0/
A. Yes, he did; and I very gratefully gave them to him. I
did not see why there would have been anything concealed.
I figured if be wanted them, he could have subpoenaed them,
anyhow, althoug·h I was told afterwards we should
page 93 ~ not have given themThe Court: Disregard that.
Bv Mr. Willcox:
·Q. He asked you for some figures 1
A. Yes, sir; I gave them to bim.
Q. Did those :figures pertain to the business on his clebit7
A. Yes, sir.
Q. And you gave him the information he asked for?
A. Yes, sir.
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Q. Did he at that time ask you for a license, a blank application 1
A. No, he did not ask me for a blank. About time he got
ready to leave, he put $2 on the desk, said, "You tell Mr.
\Vare to get my license.'' But was never nothing said about
signing up an application or anything of the kind, because
I remember it very distinctly. If he had ask~d me for one,
I could have given it to him because we always have some
laying in the desk. I am positive he never asked me to give
him an application to sign.
Q. You bad some there, did you not f
A. I always keep some extra ones there.
Q. How did you first hear of Mr. Glisson 's illness,
A. The first I knew of itQ. In November, 19461
page 94 ~ A. The first I knew of it, Mr. 'Whitley, the as•
sistaut who has charge of the staff over on the
Portsmouth side, called me up and told me Mr. Glisson was
sick and had called him to come get the hook. As well as I
remember, it was on a Sunday that he called me, and I told
him to go ahead and take the book and do what he could,
which was bis duty, of course, to go and collect the debit.
Q. That was with l\Ir. "\Vhitley, then¥ He did not communicate directly to you 1
A. No, sir; I never saw l\Ir. Glisson from the time he was
taken sick.
•
Q. Did you tell Mr. Glisson on November 28, 1947, that you
were out of blanks and that you were going to write and get
him one¥
A. No, sir; I don't remember telling him anything of that
kind, because when l\Ir. Glisson give me the $2 be was ready
to go out. I think he came over there with his son. His son
had already gone out the door when be got up to leave; he
said, "You tell Mr. ·ware to get my license,'' threw the $2
on the desk. That was about the time he was leaving. But
as far as asking me for an appliration to sign, I don't think
Mr. Glisson ever asked me anything like that. Because I
could have given him one of the applications, one of those
pink forms. I always have some in the desk.
l\Ir. v\Tillcox: The witness is with you., gentlemen.
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page 95

r

CROSS EXAMINATION.

By Mr. Hillard:
Q. Mr. Germelman, you mean that Mr. Glisson merely gave
you $2 and did not ask for an application?
A. Yes, sir; he did not ask me for an application. He told
me to tell Mr. vVare to get his license. He never asked me
to get him-he told me to tell Mr. Ware to get his license.
Q. You have been with the company a considerable length
of time, have you not¥
A. I have been ·with this company since 1942.
Q. And you knew the procedure by which a man gets a
license, that-he would have to go through to get a license, did
you not?
A. Yes, sir. I ought to know. I have been there quite a
while.
Q. Did you say anything to Mr. Glisson about filling out
an application f
A. I don't think there was any conversation about filling
out one. That is the reason I say, I don't remember.
Q. Did you think it was strange that he would give you $2
for an application for a license and not ask for an application
or you offer an application 1
A. I tell you what I thought at the time: I did
page 96 r not think that Mr. Glisson was ready to go back
• to work.
e had never talked anything about him
going on any kind of contract. And it was no use getting the
license until we made some arrangements about him going
back to work. .And I had told him on previous occasion when
he got in condition to go back to work, that we would take
care of him.
Q. Take care of him 1
A. Yes, sir.
Q. What do you mean by "take care of him''?
A. Well, like we done everybody else that worked up there
if a man g·ot sick; when he come back, we made a Job for
him.
Q. You mean you would give him a chance to work up an·
other debit for the company?
A. I did not say that. ·we could probably fix him up, transfer a debit from some other debits .

,v
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DR. VERNON A. BROOKS,
called as a witness on behalf of the defendant, having been first duly sworn, testified as follows:

Examined by l\fr. \Villcox:
Q. State your name, please.
A. Vernon A. Brooks.
Q. And where do you live, Dr. Brooks f
A. Portsmouth, Virginia.
Q. What is your profession 1
A. Physician.
Q. \Vhere did you study medicine f
A. Medical College of Virginia.
Q. Graduated in whatA. 1904.
Q. After graduating from college, did you do any intern
work before you took up actual practice 1
A. I spent a little over two and one-half years in Richmond.
Q. In Richmond Y
A. At the Hyg·eia Hospital, in the Retreat for the Sick.
Q..And have you, since that time, practiced your profession in Portsmouth f
A. Yes, sir.
Q. You still are practicing now 1
A. Yes, sir.
Q. Doctor, did you at the request of the defendpage 98 ~
. ant in this case, examine Mr. Glisson?
A. Yest sir.
Q. ,~{hen did you examine him 1
A. Yesterday.
Q. ·wm you tell the jury what you found upon examination,
both subjective and objective.
Q. Mr. Glisson is a man 64 years of age, living at 834 Riverview Avenue, in Portsmouth. He states that he has had
rheumatism more or less all of his life, and that which the
pains bother him at times. He was paralyzed on November 3,
1946; and since then he has done no work.
He states that his b]ood pressure since 1928, up until the
time that he was paralyzed in 1946, bas been over 200. At
the time he was taken, be was not unconscious. He began to
drag his leg on a Sunday afternoon and notified his physician.
He was under the physician's care for three days, with the
leg getting no better; and on the third day, which was Wednesday, he was transferred to the hospital and put to bed.
Shortly after he went to bed., he stated that the paralysis
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affected his right arm but that at no time was he unconscious.
In my examination, when he screws bis face up tight, it looks
like possibly that he may have had a slight affecpage 99 ~ tion of his face at that time. I don't think that he
attempted to misinform me, but possibly it was
overlooked on his part.
At present, he has to use a cane. He drags both his arm
and llis leg. He can ball up his right fist, but he is virtually
unable to use his fingers as if in writing. His blood pressure
as of yesterday was 265/120. His urine is loaded with albumin;
and fiuoroscopically-that is, under a glass that we view the
body, that does not take a picture but shows the image of
a picture-shows that his heart is enlarged, though he has
no valvular disease of his heart. The enlargement has possihly been due to his continuous blood pressure over a period of
20 years.
Q. Now, doctor, in addition to the paralysis in November,
1946, did he give you a history of any other trouble 1
A. Y cs. In November, 1946, he weut to. the hospital and
back again in 1947. He was there for five days from an infected bladder, due evidently to an enlarged prostate. Quite
frequently, enlarged prostate produces an infection of the
bladder, for which he was treated and then he went home and
in :May,, 1947, practically the last day or two in May, he was
again taken and he went to the hospital and--,,·here be remained for 41 days, and during that time be was operated on
by Dr. Jones for his prostatic condition and he states that
that bas been practically relieved. His heart is
page 100 ~ very irregular-quite a skip in his beat, but as I
said, there is no valvular condition, although there
is a muscular condition which has caused enlargement of the
heart due to the resistance and the building· up of the pumping pressure of the heart over a period of quite a while.
Q. Doctor, did you treat him during any of those illnesses f
A. No, sir.
Q. You mentioned Dr. Jones operated on him for his prostate trouble?
A. Yes, so I understand. ·
Q. He told you that?
A. The patient.
Q. l\fr. Glisson told you f
A. Yes, sir.
Q. And what other doctors did he have treating him for
bis bladder trouble and his paralysis?
A. He told me that Dr. George Oast had been his physician
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but at the time he ·was taken sick that he was unable to get
Dr. Oast and so Dr. Dratler was called in. and Dr. Dratler
.attended him fom November-from the Sundav afternoon he
first saw him, throug·b bis November in the hospital, and I
understood that again in January, 1947, when be bad that
five days of infection of his bladder that Dr. Dratler at.tended
him. Between the time that he went home and in
page 101 ~ :May, I think he consulted Dr. Oast and Dr. Oast
carried him to the hospital at the time, the last
of l\fay, at tbo time he was operated on by Dr. Jones. He
further stated to me that occasionally in the last year or so,
that Dr. Oast has seen him and has checked him up, but I
understand virtually no treatment has been given him.

By Mr. Maupin:
Q. I did not get what you said, Doctor. Virtually what?
A. I said, be l1as been under Dr. Oast's care, but duringfor a check-up, but during that time he left me under the impression that virtually no particular treatment has been given.
He just stayed in contact with him.
By Mr. ·wmcox:
Q. The Dr. Oast you referred to is Dr. George vY. Oast?
A. George "\V. Oast; yes, sir.
Q. Of Portsmouth?
A. Of Portsmouth.
Q. He is still practicing now?
A. Yes, sir.
Q. And who is Dr. Dratler f
A. Dr. Dratler is-he is practicing in Portsmouth, in the
Professional Building.
Q. And what Dr. Jones was it that did the operating?
A. Dr. T. Elmore Jones, I think.
Q. Is he still in Portsmouth f
page 102 ~ A. Yes, be is still in Portsmouth.
Q. Now, Doctor, you testified that on yesterday
the g·entlemen 's blood pressure was 265 over 120. Is that
normal or abnormal?
A. Very much abnormal.
Q. ·what would be normal for a man of his years 1
A. Around 135 would be a perfect normal.
Q. Over orA. 135 oyer possibly 70 or 70. Or 150 we label as being
hig·h pressure. That is, beginning to be a high pressure.
Q. And 265 is diastolic, is that the-
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A. Systolic. The diastolic is 120.
Q. And what does that blood pressure indicate? ·
A. Well, he has considerable albumin in the urine, which
is indicative of a Bright's disease, and I don't know how long
he has had it, but quite frequently in a Bright's disease, because of the resistance of the passage of the blood through
the kidney wherein the wastes are taken away, that when
there are constrictions of the tubules of the small tubes in
the kidney, that it requires an ~xtra amount of pressure to.
be able t9 put them through. And this extra pressure.: to my
mind, has been built up over a period of years because of
kidney resistance.
Q. vVell, is that condition, or not, potentially a source of
danger to his life?
page 103 ~ A~ I think he is practically on a keg of dynamite.
Q. Sir?
A. I think be is practically on a keg of dynamite.
Q. It has been testified here that the normal expectancy
in years for a person 64 yea.rs of age is 12.11. In your
opinion, has he any such expectancy as that?
A. I don't think that that expectancy is compatible with
what he has, 'though he may outlive it. But my professional
opinion is, no.
Q. Now, Doctor, assume that he is engag·ed in soliciting
life insurance on what is known as the industrial insurance
plan from customers in the City of Portsmouth, County of"
Norfolk and the County of Nansemond; that in the performance of those duties it is necessary for him to ride in an automobile six days a week an average of 40 miles a day; that
on those trips he has to get out of the automobile, walk into
houses, walk out in the fields to see persons who are employed
there, and walk around places to which the automobile cannot get, and bis daily walking requires an average of over a
mile per day; that the daily trips which he takes occupy at
least seven hours; and that frequently he has to duplicate·
that trip on the fourth day of each week. On those trips he·
has to talk to persons about the sale of insurance; he l1as to
visit from 25 to 40 different l1ouses daily; and has to talk
to people· a bout collecting, write receipts for
page 104 ~ premiums and record the payments thereof upon
his own records. Based on your professional
knowledge, your observation of him and on those assumptions,.
do you, or not., think that he is physically able-
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Mr. Hillard: Just a mfoute before you answer.
By Mr. Willcox:
Q. (Continuing) Do you or not think he is physically able
to do that workl
Mr. Hillard: We object to that, if Your Honor please.
Mr. Maupin: In the first place, if Your Honor please, it
is a hypothetical question. It is not based upon the evidence
in the case in several particulars.
In the second place, Dr. Brooks is introduced as a medical
witness to testify as to this man's condition, not as to whether ·
or not this man can acceptably per£orm his functions for an
insurance· company as a businessman.
The Court: In what particular does the question not embrace or how does it overstep the evidence?
Mr. Maupin: In the first place, he was to assume being
engaged on trips six days a week-not in accordance with the
evidence.
The Court: The evidence was 3 to 4.
Mr. Maupin: Three days a week. In the seepage 105 ~ ond place, this man went to work doing no walking whatever, driving an automobile, and he would
not get out of the automobile, and that he could do business
in the automobile. And the question is not based upon what
would actually be the facts if this man were permitted to go
back to work in that particular. "'Valk a mile or more every
day,'' which is not true; he would not have to walk at all.
In addition to that, Dr. Brooks is not qualifiecl--although I
bow to his qualifications-is not qualified to say whether or
not this man could acceptably perform his duties for the insurance company. He,can state bis condition, but that, I take
it, is as far as he can go.
Mr. ·wmcox: If Your Honor please, my question was erroneous in asking him to assume that he traveled six days a
week. It was three days a week, sometimes supplemented by
a fourth. And the other was taken from the evidence of the
plaintiff.
Now., I did not ask him whether he could perform his duties
acceptably to the insurance company. I asked him to assume that those were the duties he would have to perform,
and whether, in his professional opinion, he is physically able
to perform those duties.
The Court: Subject to the corrections brought out by Mr.
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Maupin, you may ask the question. I doubt if
there is any testimony by the plaintiff that he
would have to walk.
Mr: Willcox: Your Honor, his testimony was that he had
to walk-now I am talking about the past, what he had done
when he was performing his duties-that he had to walk out
in the fields to catch people who were working there, and that
it would average a mile a day.
·
The Court: Under his statement that he was ready, willing, and able to comply with his contract, he said the manner
in which he would now comply with it. And you may ask
him whether he could ride in an automobile three or four days
a week and make collections without getting out of the automobile; if he could do all those things as to which the plaintiff said the manner in which he was going to do it. That
does not mean that he would be complying with his contract.
That is the manner in which he expects to comply with it.
Mr. Willcox: Yes, sir; I expect to come to that question
later. But now the question I have outlined and the facts
I have asked him to assume embrace what it has been necessary for Mr. Glisson to do in the past to perform his contract.
The Court: Do you think it is proper and even necessary
to have the doctor answer that question, when
page 107 ~ the question has been answered by the plaintiff?
He testified, first, what his usual-before his illness-method was of walking, about a mile a day, writing and
selling and collecting·. Now, he says, because of his illness.,
be substitutes another method. Does the jury have all that ?
Mr. Willcox: He went further than that. He says he
thinks he is able to do it todav.
The Court: In the manner· in which he says he is able to
do it.
!\fr. ,vmcox: No, but he said that he thinks he is able to
do it todav. .And then he went on and said that if he could
not do that, if be found it necessary he would hire an automobile, toot a horn and have the people come out to the car.
The Court: Then you would be asking an expert witness
to testify as to results.
1\fr. ·wmcox: No, sir.
7
hether he could accomplish the same results
The Court:
in the substituted method as against the original method.
Mr. Willcox: No, sir; Your Honor, I am simply asking
him does be think he can drive 25 miles a day, three days a
week, four days on some times, get out and go into 25 to 40
page 106
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Dr.. Vernon A. Brooks..
houses a day and walk an average of a mile a day
page 108 } doing· that.
Now, that is what he says he has been doing.
That is what the plaintiff says he is able to do now. And
then he went on and said, '' If I find it necessary~ I will hire
a man at $5 a day to drive.''
The Court: I don't think he qualified it. He said he would
hire a man.
Mr. ·wmcox: If be found it necessary.
The Court: That is not what he said.
Mr. Maupin: What he proposed to do if they would give
him his job back; exactly what he said.
Mr. ·wmcox: The record will speak for itself. My recollection is different.
The Court: The point as the Court sees it, is that the
very suggestion of a change of method shows he has himself answered the question that you asked Dr. Brooks, that he
is not able to do it. Otherwise, he would continue to do it in
that manner. Dr. Brooks' answer would necessarily be
"No," if he had heard all the evidence., because the man himself said he could not do it.
Mr. Willcox: If Your Honor holds as a matter of law that
he has committed himself to that proposition and cannot now
-contradict it, I do not care to ask rhe question.
The ·Court : The Court will so hold. He could
page 109 ~ not do what he did before be was sick.
Mr. Maupin: In the manner.
The Court: In the manner in which he did it. As to re-suits, that is another matter.
Mr. Willcox: I understand. He is bound by that statement.
By Mr. ·wmcox:
Q. All right, Dr. Brooks; based on the conditions you
found in your professional examination, do you or not think
he is able to ride in an automobile three successive days in
a week over 25 miles a day, stop, write out insurance receipts,
premium receipts and record receiptsMr. Maupin: If Your Honor please, I object to that question because Dr. Brooks is not qualified to say whether or
not this m~u can perform duties of an insurance agent. He
can testify as to what this man's condition is at this time.
Further than thatThe Court: You might eliminate the insurance feature.
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Dr. Vernon A. Brooks.
By the Court:
Q. Is he able to write out receipts of any kindt I under;..
stood the doctor to say that his right hand was so. affected
he could not use the hand for writing· purposes..
A .. That he used it with very great difficulty ..
page 110

~

By Mr .. Willcox~
Q. Do you think that he can stand riding 25
miles or more a day 1 three days each week, successively in an.
automobile Y
A. That he can ride in an automobile f
Q. Yes.
A. As driver or as, passenger!
Q. As passenger.
.
A. Oh, I think that possibly he can ride until the final caH
comes, but-

By the. Court:
Q. Could he do it for S hours 1
A. I think that he could just stick to it, but personally
I don't think that riding that length of time, with the pressure that he has and the symptoms that they usually have·
with pressure and his handicap of being so paralyzed tha:t
he has to drag his arm and leg and that he has to use a cane·
to get about, and the difficulty with which he has to write, I
think it would be a very arduous task for him after the first.
few days. I doubt whether he could do it continuously, or- not> for any appreciable length of time.
Mr. Willcox: That is all
page 111

~

CROSS EXAMINATION.

By Mr. Ma pin:
Q. How did you happen to examine him, at wI10se instance,f
A. Mr. Willcox called me.
Q. Yon are employed by the insurance company to examine
Mr. Glisson, who testified here today, is that rig·hU
A .. I presume so. My agreement is with :M:r. ·wmcox. I
presume the insurance company is behind it. They are· not
always. I presume they are in this case.
Q. I did not l1ear the last.
A. I said, I presume the insurance company is behind him.
I said they are not always.
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Dr. Vernon A. Brooks.
By Mr. Willcox:
Q. Doctor, there cannot be any doubt that I wrote you a
letter and said what it was that you must do, and also sent
you a copy of the Court's order!
A. That is right.
Q. Tell what the court said you must do.
Mr. :Maupin: (Interposing) May I continue my examination?
By Mr. Maupin:
Q. Dr. Brooks, you said that Mr. Glisson had said that he
had had blood pressure, good-sized blood pressure of over
200 since 1928?
page 112 ~ A. Yes, sir.
Q. His normal blood pressure in 1928 would
have been around 1357
A. Yes, sir.
.
Q. So he has been able to operate from 1928 to 1946- almost to 1947, with a blood pressure that is at least 65 points
above normal, has he not f
A. Yes, sir.
Q. It is not unusual for a man of 60 or ·over to l1ave a blood
pressure considerably greater than normal and be able to go
about, is that correcU
A. Yes, sir, until something happens.
Q. Until something happens. And the medical profession
is not yet possessed of such prescience that it can tell in au
individual case when that something is going to happen Y
A. No, sir.
Q. Or whether it is going· to happen?
A. No, sir.
Q. He might die o~ being run over by a truck,, for all yon
know!
A. Yes, sir.
page 113

~

RE-DIRECT EXAMINATION.

By Mr. Willcox :
Q. Dr. Brooks, you have testified as medical expert in any
number of cases in this locality over the period of your career,
have yon not Y.
A. Yes, sir.
Q. And yon have been employed-
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R.H. Whitley.
Mr. Maupin: I think, in view of the fact that this is Mr.
Willcox's witness, he might stop leading him and let the witness testify.
The Court : .Ask direct questions.
Mr. Willcox: All right, sir.
By Mr. Willcox:
Q. Have you any idea how many times you have been employed to testify as an expert witness f
A. No, sir; I have not.
Q. Have you ever been employed by any of the lawyers in
this room other than mvself?
A. Yes, sir.
"
Q. :J3y whom f
A. Mr. Maupin.
Q. And on more than one occasion¥
A. Yes, sir.
Mr. Willcox: Thank you very much, Doctor; you may be
excused.
page 114

~

R. H. "WHITLEY,
called as a witness on behalf of the defendant, and
having been first duly sworn, testified as follows :
Examined by Mr. Willcox:
Q. What is your name, sirf
A. Whitley, R. H.
Q. By whom are you employed?
A. The Citizens Home Life Insurance Company.
Q. In what capacity?
A. Assistant Superintendent.
Q. Now, did you know Mr. Glisson?
A. A very short whi]e.
Q. Did you, or not, substitute for him when he was first
taken sick November, 1946?
A. That is right.
Q. And how long did you work his route?
A. Worked until they put Mr. Hollowell on.
Q. That was sometime in January?
A. That is right.
Q. Was his route mostly in the city or in the counties f
A. Yes, some in the city and some in the county.
Q. ·which would you say predominated t
A. It was more in the county.
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R. H.. Whitley.

Q. Was it mostly white people or mostly colored 1

1

A. l\fostlv colored.
page 115}

Q. Now:, will you tell the jury what you did in

collecting Mr. Glisson 's debits?
A. What I had to do to collect it?
Q. Yes, sir..
A. WellMr. Hillard: If Your Honor please, I don't see the relevancy of it, because Mr. Glisson himself has testified to what
he had to do in collecting his debits. It is not disputed.
The Court: It may be disputed. I don't know.
Mr. Hillard: I don't have any objection, but-Mr. Willcox: If Your Honor please, what I propose to do
by this witness is to show you he could not sit in an automobile and work that route.
The Court: Answer the question.
A. What I had to do when I collected, I had to get out of
the car most, in fact all the cases, I had to get out of the
ear.
By Mr. Willcox:
Q. Why did you have to get out of the car nnd where did
yon have to go?
A. Well, I had to go to the homes, to the people to get the
money.
Q. Did you find any of them away from homeY
A. Yes, sir.
page 116 } Q. ·whereabouts Y
A. Find some in the fields.
Q. Did any of them come up to the car for you?
A. Very seldom.
Q. How many different routes have you worked on?
A. Worked on practically all of them. I got ten routes.
Q. Are there any of them in the country districts where
the customers come out to the carMr. Maupin: If Your Honor please, I object to that. They
are in this route.
e are not interested in coul).try roads in
his route.
·
The Court:. Limit your questions as to what he did in connection with the debits that the plaintiff had.
Mr. Willcox : All right, sir.

,v
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R.H. Whitley.
By Mr. Willcox:Q. Based on your experience on that pal'ticular debit, I
believe you say you found it necessary fo get out and go to
the houses?
A. (The witness nodded.)
Q. Or go into the :fields to find them 6l
A. That is true.
Q. Based on your own experience, is it possible to sit in a
car and work that route and collect the debit?
A. It would be rather difficult to do that.
page 117 ~ Q.. Are there, or not, any houses on that route
occupied by insurance clients, insured _persons,,
that you could not even reach by automobileY
A. Yes, sir,'a few of them.
Q. And was.- that condition increased o:r decreased in bad
weather, wet weatherY
A. Well, there is a few lanes you had to go up was pretty
bad and in bad weather it was almost impossible to get in
there. ·At times, you could and at times you could not. If
you did not, you had to walk ..
Q. Could you give us the distances that you had to walk,.
the approximate distances to get to the houses Y
A. Well, there was one lane in particular was approximately a half mile, that you would have have to walk; others
wasQ. How many houses on that lane?
A. Oh, there was :five or six that we collected from.
Q. Proceed .
.A.. And other places it was varied. Maybe 300 or 500 yards
that you would have to walk to the home.

CROSS EXAMINATION.
By Mr. Hillard:
Q. Mr. Whitley, of course you were a stranger to aU the
people on that debit when you took it over?
A. No, sir..
page 118 ~ Q. Had you been on the debit beforef
A. One time, with Mr. Glisson.
Q.. You mean collected one time Y
A. Not collected, no, sir; worked with Mr. Glisson.
Q. How longf
A. Beg ,pardon t
Q. How long?
A. How longt
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C. E. Glisson.
Q. Yes.
A. From the time I was with him until he wasQ. No,. before you went on this debit at this time, how long
had you worked on that debit before?
· A. I only worked with him., I never worked by myself on
the debit.
Q. How long did you work with him Y
A. Two weeks.
Q. Two weeks Y
A. Yes, sir.
Q. And when was that?
A. I can't remember.
~
Q. Was it in 1941, 1942, or.A.. Possibly 1946.
Q. 1946?
A. Yes, sir, 1946. I don't know what date.
Q. Certainly you were not known to the people
page 119 ~ on that debit as Mr. Glisson was Y
A. Well, they recog11ize your face ; not all of
them but a good portion of them will recog11ize your face T

•
page 120

•

~

•

•

•

C. E. GLISSON,
recalled, testified further as follows:
Examined by Mr. Hillard:
Q. Sit there, Mr. Glisson, and write your name as you
would have to sign it on a receipt.
A. As best I can. I never could write good (complying).
Q. Now, write any figures. Say, 899.
A. (Witness complying.) Here it is.
Q. All right, sir.
Mr. Hillard: 1\7e offer this in evidence, if Your Honor
please.
The Court: Mark it.
(The paper referred to was marked Plaintiff's Exhibit
No. 9.)

•

•

•
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(The following occurred in the absence of the jury:)
Mr. Willcox: If Your Honor please, we move to strike
the evidence of the plaintiff, upon the ground that the paper
writing relied on is not a contract binding on either side beca use it lacks mutuality, because no consideration is expressed in the contract and none has been shown
page 122 } the ref or; and therefore the whole cause of action
falls, the action being for a breach of that alleged contract.
Second, we move to strike. the evidence on the ground that
the plaintiff's own evidence shows that he has not since he
was taken sick, November., 1946, attempted to collect or col~
lected any premiums, solicited any insurance, employed any~
one else to do so, or offered to employ anyone else to do so,
and that he has therefore abandoned the contract; and that
is, until he claims he did it in November, 1947.
Upon the further ground that he failed to procure his license and therefore the contract was automatically terminated.
.
Now, in making this motion, I want to call Your Honor's
attention to the fact that his right to compensation at all
was dependent on collections. He could not write a policy
and then stop and draw commissions on that. He got it on
what he collected, according to the terms of the policy. And
the policy especially provides that it shall be automatically
terminated in the event he failed to g·et the license, by its
terms.
It further expressly provides tliat no failure to enforce
the forfeiture waives the right, which can be enforced at any
time.
page 123 }

(After argument by counsel, the motion was
overruled, and counsel for the defendant ex-

cepted.)
(Thereupon, at 4:15 P. :M. court adjourned until the following day, Thursday, October 14, 1948., at 9 :30 A. M.)
page 124 }

Norfolk, Virg·inia, October 14, 1948.

(Met pursuant to adjournment, with the same parties pres<mt as heretofore noted.)

Citizens Home Ins. Co., Inc., v. C. E. Glisson

71

(The Court then read the written instructions to the jury,
~xceptions being noted by the parties to the respective instruction, as follows:)
Mr. Willcox: I object and except to the granting of any
structions on behalf of the plaintiff, because, as stated in our
motion to strike the evidence, there is no evidence which entitles the plaintiff to go to a jury.
page 125}

INSTRUCTIONS.

Plaintiff's Instruction P-1 (Ref1nsed as offered)-:
'' The Court instructs the jury that the contract between
the plaintiff and the defendant could not be lawfully terminated unless, and that the said contract was not terminated,
unless the jury shall believe from a preponderance of the
evidence that
'' (a) there was a violation of the agreement by the plaintiff; or
"(b) that said contract was terminated by mutual consent
with notice from each party to the other; or
" ( c) that plaintiff heretofore died; or
" ( d) that the charter or license to do business in Virginia
of the defendant was revoked; or
" ( e) that there was legislation or a decision of a court or
a ruling or requirement of the Insurance Department of Virginia which reasonably contravened any provision of the contract or reasonably rendered it expedient for the company to
withdraw from any part of the territory covered by the agreement; or
-c' (f) That the plaintiff failed to procure and keep effective for himself, at his own expense, all licenses required for
his activities under the contract by law, ordinance or ruling
of the Insurance Department of the State of Virginia.
page 126

~

'' And if the jury shall believe from a preponderance of the evidence that none of the foregoing occurred, then the Court instructs you that the contract is
still in force and the rights and obligations of the parties
still remain effective.''
Mr. Willcox: Specifically, and in addition to the above
exception, I except to the granting of Instruction P-1 because,
first, it is written on the presumption that certain enumerated
causes for terminating the contract contained therein in words
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are exclusive and that no other causes would justify the· termination thereof.
Second, because it omits as causes for termination,. inability
of the plaintiff to perform, unwillingness of the plaintiff to
perform, and abandonment of the. contract by the plaintiff;
and if given in the form in which it is now written, it cannot.
be cured by other. instructions, because the jury will not know
which one tc:~ follow and will be confused.

Plaintiff's l1tstritction P-1 (Granted as amendtil):
"The Court instructs the jury that the contrac.t between
the plaintiff and the defendant could not be lawfully terminated unless, and that the said contract was not terminated,.
unless the jury shall believe from a preponderance of the evidence that
page 127

~

"(a) there was a violation of· the agreement by
the plaintiff; by becoming permanently incapacitated from performing the duties required by the contract to
· be performed by him; or
'' (b) that said contract was terminated by mutual consent
with notice from each party to the other ; or
'' ( c) that plaintiff heretofore died; or
'' ( d) that the charter or license to do business in Virginia:
of the defendant was revoked; or
· '' (e) that there was legislation or a decision of a court
or a ruling or requirement of the Insurance Department of
Virginia which reasonably contravened any provision of the
contract or reasonably rendered it expedient for the company
to withdraw from any part of the· territory covered by the
agreement; or
'' (f} That the plaintiff failed to procure a:nd keep effective for himself, at his own expense, all licenses required fo,r
his activities under the contract by law, ordinance or ruling
of the Insurance Department of the State of Virginia.
'' And if the jury shall believe from a preponderance of the
evidence that none of the foregoing occurred, then the Court
i~structs you that the contract is still in force and the rights:
and obligations of the parties still remain effective.',.
Mr. Willcox: I further except to the granting of Insiruc~
tion P-1 as amended, because now it fails to set
page 128 ~ out other reasons shown by the evidence which
would justify the defendant in treating the contract as terminated, including unwillingness as well as in-
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ability to perform the contract, abandonment of the contract
by the plaintiff., and acquiescence in the termination thereof.
.And for the further reason, which I did not state before,
that the instruction says that the contract is still in force unless those things have occurred; and certainly it cannot be
enforced today because he did not get his license for 1947, he
did not get it for 1948, and there is absolutely 110 evidence on
his part of his having applied for it or tried to get it for
1948.
Plaintiff's Instruction P-2 ( Granted) :

''The Court instructs the jury that if they shall believe
from a preponderance of the evidence that the contract between the plaintiff and defendant bas not been terminated
and that the defendant owes to the plaintiff any money which
.bas accrued to him under said contract since the 28th dav of
November, 1947, allowing credits to defendant for any payments made and expenses incurred 011 account of plaiutiff 's
debits then their "-erdict should be for the plaintiff.''
Mr. Willcox: I except to the granting of Instruction P-2
on the grounds that it leaves to the jury to determine whether
any money may have accrued to the plaintiff withpage 129 ~ out defining the standards or conditions which
must exist in order to entitle him to any money.
That, in addition to that, it is not clear about these expenses. It says '' allowing credits to defendant for any payments made and expenses incurred on account of plaintiff's
debits.'' In that language there, it is uncertain about what
expenses are allowed. If it is modified to provide credit for
the expenses incurred by the defendant, that particular feature of my objection will disappear.
J\1y last objection to it is that it is a finding instruction
for the plaintiff and it does not embrace the whole material
element of the case.
Plaintiff's lnstritction P-/J (Ref'used):

"The Court instructs yon that the burden of proof is upon
the defendant in this case to prove the happening of any of
the occurrences lettered (a) to (f) inclusive in Instruction

P-1."
:Mr. Maupin: The plaintiff exeepts to the refusal of the
Court to grant Instruction P-3, offered and refused, for the
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reason that '' the happening of any of the occurrences lettered (a) to (f) inclusive in Instruction P-1" refers to the
affirmative defense of the defendant that the contract has
been breached by the plaintiff, ~nd the burden of proof is .on
the defendant to establish any such affirmative
page 130 ~ defense.
Plaintiff's Instruction P-4 (.Refused as amended):

''The Court instructs the jury that if they believe from a
preponderance of the evidence that the defendant breached
the contract with the plaintiff, then he is entitled to a recovery from the defendant in this case and the jury should
find in his favor; and if the jury shall find for the plaintiff,
the measure of his damages is the sum of money which the
jury shall believe from a preponderance of the evidence that
plaintiff would probably have received under the contract
upon the debits secured by him from the time of its breach
and until the contract should be finally terminated by the
death of the plaintiff, less the necessary expenses as disclosed
by the evidence which the plaintiff would probably have incurred if he had been permitted to continue the performance
of his contract, and less also such sums, if any, as the jury
.may believe from a preponderance of the evidence have been
paid by the defendant to the plaintiff since the breach.''
Mr. Maupin : The plaintiff excepts to the action of the
Court in refusing Instruction P-4 as · amended and offered,
for the reason that it correctly states the law and that if
the defendant breached the contract, the plaintiff is clearly
entitled to recover and the, measure of the plaintiff's damages is the difference between the amount of
page 131 ~ money that the plaintiff would probably have received under his contract upon the debits secured
by him, less the necessary ,expenses which plaintiff would
probably have incurred if he had been permitted to continue
it, and less credits to the defendant for sums paid to plaintiff.
Plaintiff's Instruction P-5 ( Granted as amended):

"The Court instructs the jury that if they believe from a
preponderance of the evidence that the health of the plaintiff had improved to such extent that he was <!apable of performing the duties required of him under the contract on
Novembe,r 28, 1947, and thereafter, and· that plaintiff requested defendant to permit him to continue the performance
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of his duties under the contra.ct beginning November 28th,
1947, and the defendant refused to permit him to do· ·sif ~rid

has continued since to permit him to do so, then this is a
breach of the contract on the part of the def end.ant and plaintiff is entitled to a verdict at your hand, and the measure
<>f his damages is the sum of money which the jury shall believe from a preponderance of the evidence that plaintiff
would probal;>ly have received under the contract from the
time of its breach as aforesaid and until the contract should
be finally terminated, less the necessary expenses, as dis.closed by the evidence, which the plaintiff would probably
have incurred if he had been permitted to conpage 132 ~ tinue the performance of his contract.''
Mr. Willcox: The defendant excepts to the granting of
Instruction P-5, first, because it fixes the date which the plaintiff may have been able to return to work as November 3~
1947, and there is absolutely no evidence that he was either
ready, able, or willing· to go to work before November 2~
1947.

It is a finding instruction and entitles the plaintiff to recover if the defendant refused to permit the plaintiff to go to
work on November 3, 1947, without taking into consideration
in any way any of the reasons which may have activated the
defendant, even if there were evidence that he refused to permit him to go to work, such as unwillingness or inability on
the part of the plaintiff to perform.
And on the measure of damages, it does not limit the commissions, the damages, to what the plaintiff would have earned
on business written by him, the Court already having said
he cannot recover on future business; it does not make it
clear that to be entitled to any damages the plaintiff would
have had to collect the commissions himself unless wrongfully prevented by the company; and it does not a1low tbe
defendant credit for any expenses incurred by it in collecting
the debits.·
I want to except to it further on the ground that
page 133 }- it permits the jury to give the plaintiff full commissions on all premiums which they believe he
would have collected in the past since November, 1947, and
could collect in the future. The true measure of damages in
regard to future collections is not the full amount of commissions which he would earn but only the present cash value of
such future collections.
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Plaintiff's Instruction P-6 (Refused)~
'' The Court instructs the jury that the fact that the plaintiff became ill did not justify the defendant in terminating
the contract unless the jury .shall believe- from a preponderance of the evidence that the illness of the plaintiff totally
and perma~eritly incapacitated him from further performanceof the duties required of him by the contract. And if the
jnry shall believe from a preponderance of the evidence that
the plaintiff became totally and permanently disabled on or
about November 3, 1946, to such extent that he was unablethereafter to perform any of the duties required of him by
the contract, he is nevertheless. entitled to recover forty per
cent. (40%) of the amount of premiums received by the defendant company on insurance policies procured through
plaintiff's efforts prior to November 3, 1946., and received
by the company after that date, less the expense to the company of collecting such premiums from the 3rd clay of November, 1946, and during such period as the jury
page 134 ~ may believe from a preponderance of the evidence:
that the plaintiff will probably live. And from
the plaintiff's recovery should be deducted also such money,.
if any, as the jury may believe from a preponderance of theevidence has been paid by the defendant to the plaintiff since
tlie 3rd day of November, 1946.''
Mr. Maupin: The plaintiff excepts to the action of the
Court in refusing Instruction P-6, for the reason that it correctly states the law, which is that if a contract of this character is terminated by any cause, the plaintiff bas a vested
right in commissions on the business which he has theretofore built up and the defendant insurance company has no
right to deprive him o~ those commissions.

Plaintiff ~.r; Instruction P-7 ( Grante(l as amenclecl):
"The Court instructs· the jury that the illness of tile plaintiff did not justify the clefendant in declaring the contract
terminated unless it incapacitated him from performing his
duties under the contract. A.nd if the jury shall believe from
a preponderance of' the evidence that the plaintiff was not
incapacitated and was ready, able and willing to perform his.
contract on November 28, 1947, and that the defendant de._
clared the contract terminated and refused to permit the·
plaintiff to perform under it and refused to pay the plaintiff
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the ·money to which he was entitled under the
contract solely by reason of the fact that the
plaintiff became ill, then the Court instructs you
that this is a breach of the contract on the part of the defendant, which breach entitles the plaintiff to a verdict at the
hands of the jury.''
pag·e 135

~

Mr. ,vmcox: The defendant excepts to the granting of
Instruction P-7 upon the following grounds:
First, that it is apt to mislead and confuse the jury, in
that it makes permanent incapacity a prerequisite. From
that the jury may infer tlrnt the plaintiff is entitled to damag·es for the period from November 3, 1946., until November
28, 1947, when all the evidence shows that he was incapacitated from working during that time and clearly was not entitled to any damages for the period. And the Court so·ruled
yesterday in refusing to permit Dr. Brooks to answer a question as to his ability up to that time and announced then
that he would hold as a matter of law that he had been unable to work up to that time and could not recover any damages for that period.
Second, there is no evidence that the company refused to
permit the plaintiff to act under the contract. His own evidence shows that he was unable to act. Furthermore, the
company would have been justified in refusing him to act,
not only becam,e of his disability but because of
page 136 ~ his failure to obtain a license, because he had
abandoned the contract himself, made no effort to
perform it up to November 28, 1948-all of those things are
omitted from the instruction and yet it is a finding instruction and directs a verdict for the plaintiff.
Plaintiff's Instru.ction P-8 (Granted as amended):

"The Court instructs the jury that if they believe from a
preponderance of the evidence that the plaintiff obtained and
kept the licenses required of him by paragraph 6 of the contract at all times when he was operating under the contract
until June, 1947, and that in June, 1947, the plaintiff was performing· no duties under the contract by reason of illness and
the defendant had, prior thereto, turned over all of plaintiff's
debits to other agents, by reason of plaintiff's illness and
that the plaintiff thereafter offered to continue performance
under the contract and offered to obtain the license required
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for further performance of bis duties under the contract and
made application to the defendant in the customary way for a
blank form for the procurement of bis license, and deposited
with the defendant the money necessary for the procurement
thereof., and that the defendant refused to furnish the plaintiff with such blank and returned his money to him, then the
defendant was not justified in attempting to terminate the
·
contract on the ground that the plaintiff had not
page 137 ~ procured the license required by paragraph· 6
thereof.''
Mr. Willcox: The defendant excepts to the action of the
Court in granting Instruction P-8, first, because even as
amended it is misleading, in that the jury may infer therefrom that turning over the debits to other agents by the defendant during the illness of the plaintiff was wrongful, and
it will thereby prejudice the interest of the defendant in the
eyes of the jury.
Second, that it excuses the plaintiff from the performance
of the contract requirements in regard to procuring and hav.ing a license by a mere offer on his part to get one, without
specifying what constitutes an offer. The jury may infer
.from that that if he just simply told an employee of the company that he was going to get a license that was enough, and
he cannot offer to get a license in a legal sense without signing
a written application therefor.
Thirdly, it refers to his offering to get a license in the
customary way, without defining what is customary. It assumes that there was a cnstomarv wav and there is no evi.-dence which .would justify that assumption.
If he is entitled to excuse for failure to get a license by
proceeding in what was the customary way, the jury is to
determine and should be properly · instructed upon what
·
criteria it should depend as to what is the cuspage 138 ~ tomary way. The only evidence in here about any
custom is that the company around June 15, or
before that time, usually put applications on the desk. There
is no evidence of any custom pertaining to getting a license in
midseason or any time except the regular time in the year.
Furthermore, the defendant's refusal even if there were
evidence of it-and I submit there is not-to furnish him a
blank does not excuse him because the defendant is not required by the contract to furnish him a blank. The defendant
has no control over blanks, they can be obtained from the
State Insurance Commission and the law says they are to be
obtained from the Insurance Commission.
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And, furthermore, it leaves out of consideration entirely
tbe period before June 15, when the man could have applied
for the license., the period after .June up until Nov.ember 28,
1947 ; and "it also ignores the necessity for having obtained a
license in June of 1948.
·

Defeniki,nt~s Instroction D-1 '(Gront-ed):
.

'

'' The Court instructs the jury that the plaintiff cannot reteover any damages unless they believe from a preponderance
<0f the evidence that the defendant prev.ented the plaintiff
from obtaining a license.''
Mr. l\fuupin-: The plaintiff excepts to the ac:page 139 } tion of the Court in granting Defendant's Instruction D-1, for the reason that the instruetion is fuicomplete and does not fully state the circumstanes which it
is designed to cover. It is not true that the plaintiff has no
right to recover in this ease unless the defendant prevented
the plaintiff from obtaining a license, in view of all the facts
:and circumstances discribed by the evidence in this case, particuhirly the fact that the plaintiff's business had been transferred to other agents during the time of his illness, and it
would have been utterly immaterial to either the plaintiff or
the company whether l1e had a license until such time as he
was able to resume his duties as an insurance agent.

Defendanf's Instruction D-2 (Refused)-:
''The Court instructs the jucy that the written contract
required the plaintiff to procure and keep effectiv-e for hlm:self, at his own expense, all licenses required by law, ordinance or ruling of the Insurance Department of the State of
Virginia. Such law required him to obtain a license on or
before June 15th of each year. If the jury believes from the
evidence that the plaintiff failed to obtain such license on
or before June 15, 1947, then the contract was terminated as
of that date.''

•
page 140}
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DefendJant's Instr.uctiom, D-4 (Refus€d) :.
'' If the· jury believes from the evidence that on or aboo.t
November 3, 1946, the plaintiff surrendered to the defendant
his premium collection books and records,. made no efforts.
thereafter to solicit other insurance policies or to collect
premiums on policies praviously w:ritten, accepted $15.00 perwe-ek from the defendant from January 1,. 1947, to September 29, 19471 -and during said period made no demands forany f>tber or additional compensation prior to September 29,.
1947., then the defendant acquised in the cancellation of th~
original contract described in the notice of motion for judg_ment ..''

•

•
page 141 &.

.

..

Defenilant,.s Instn.ictfon D-6-A (Ref'usedJ:.
'' The Court instructs the jnry that the phrlntiff arrd the
defendant each bad a right to terminate the written contract
at any time upon reasonable notice to the other, and such
· notice could be either express or implied.''

.

•

Defenilant ,.s Insfru:et.iori D:6-B (Refusea) :
'' If the jury believes from the evidence that at any time the
defendant, by written or verbal notice, or by any action, communicated to the pla:intiff that it considered the contract at
an end and the plaintiff acquiesced therein, the contract then:
and there terminated, and the plaintiff cannot recoveT any
damages by reason of the defendant's failure to,
page 142 ~ treat the contract as in existence, and to- perform
the same from and after that time.''
~fr. Willcox: The defendant excepts also to tI1e refusal
of the Court to grant Instruction D-6-B, upon the ground that
there is ample evidence in the record to show that from and
after January- 1, 1947, both parties considered the contract
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at an end, that the plaintiff acquiesced therein and m~de no
claim thereunder until many months later; that he failed to
,get his license, was notjn any position to perform it, and under those circumstances he cannot now complain of a breach.
The law applicable to those facts is contained in the instruc.tion.

Defendant's Instruction D-7 (Refitsed):
'' The Court instructs the jury that if they believe from the
evidence that from and after November 3, 1946, the plaintiff
solicited no applications for insurance, collected no premiums
on insurance previously written and made no efforts to collect the same, and that on or about September 15, 1947., the
defendant notified the plaintiff that it would discontinue the
weekly payments of $15.00 to him after the week of September 29, 1947, such notice constituted notice of termination of
the contract.''

•
page 143

*

*
J

~

*
Defendant's Instruct-ion D-B (Refused):
''The Court instructs the jury that if they believe from the
evidence in this case that from November 3, 1946, to November 3, 1947, the plaintiff was physically unable to perform
the obligations of his contract, the defendant was justified
in considering said contract as terminated as of the date the
plaintiff became so incapacitated."
Mr. ·wmcox: The defendant excepts to the refusal of the
Court to grant Instructions D-2, D-4, D-6-A, D-7, D-8, upon
the grounds that each and every one of those instructions
states the law applicable to the evidence which has been introduced and which has not been contradicted. They deal
with a construction of the contract as elaborated upon in our
arguments in opposition to the admission of the contract in
evidence and in our arg·ument on motion to strike the evidence.
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Defendant's b1.,Struction D-9 ( Granted as amended) :
"The Court instructs the jury that before the
page 144 ~ plaintiff can recover in this case the burden is on
·
him to prove by a preponderance of the evidence
an existing contract between him and the defendant, the
breach of such contract by the defendant, and that he has
at all times since November 28, 1947, been ready, willing, and
able to solicit applications for industrial life insurance and
to collect premiums on policies written by the defendant company on persons whose applications were solicited by the
plaintiff and on other policies written by the company and
turned over to the plaintiff for collection of premiums. Unless and until he has proved all the foregoing requirements,
he cannot recover in this case.''

Defendant's Instruct-ion

D-11

(Granted as amended):

'' The Court instructs the jury that even though they may
believe from the evidence that there was a valid existing contract between the plaintiff and the defendant and that the defendant breached the same, yet the plaintiff cannot recover
damages except for such periods, if any, between November
28, 1947, and the present time as they believe from the evidence he was ready, willing and able to carry out his duties
under the contract and for such period, if any, in the future
as they believe from the evidence he will be ready, willing and
able to carry out such duties.''

Defend ant's I nstntcfion

D-12 ( Refitsed)

:

"The Court instructs the jury that if at any
page 145 ~ time the plaintiff and the defendant both treated
the contract as at an end, it was ended as of that
time, and thereafter neither party had a right to insist on
the performance of the contract by the other. This is true
even though neither party gave the other any express notice
of an intention to terminate the same and neither party, up to
that time, had failed to perform· the obligations of the contract.''
Mr. Willcox: My exceptions to Instruction D-12 are on
the same grounds as set forth in the exceptions to the refusal
of Instruction D-6-B.
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Defendant's Instruction D-13 (Granted as amended)·:

'' The Court instructs the jury that the colle~tion of premiUIQ.s by the plaintijf was a condition precedent to his righ~
to compensation, .and that his compensation is limited to com..
missions on premiums oollected by him.''
Defendant's_ Instruction D-19 (Refused):
I

'

'' The Court instructs the jury that even though they believe the defendant breached the contr~ct it was the pl_ain7
tiff's duty to exercise reasonable efforts to minimize his dam.ages. In fixing the damages to which the plaintiff is entitled;
you must reduce his gross damages by such amounts as you
believe from the evidence the plaintiff could have earned by
such efforts up to the present., and can earn in the future by
such efforts.''
page 146 }

Mr. Willcox: Instruction D-19 merely tells the
jury that it was the obligation of the plaintiff af. ter the contract was breached, if it was, to use reasonable efforts to minimize his damage,-and that in fixing the damages
the defendant was entitled to credit ag~inst the gross dam.ages, if any, for .such amount as the plaintiff could have earned
by reasonable effort. That is the law and the instruction
should be given.
Defendant'.s lnstntction D-.19-.A. (Refused):

"The Court instructs the jury that even though they believe the defendant breached the contract it was the plaintiff's duty to exercise reasonable efforts to minimize his dam.ag·es. ''
Mr. \Villcox: Instruction D-19-A merely states the duty
without reference to credit on damages. Both Instmctions
D-19 and D-19-A state the law applicable to the evidence in
this case, and it is error to refuse them.
(The case was the~ argued by counsel. The jury retired to
consider its verdict and returned with the following:
"We, the jury, find for the plaintiff and award damages
of $5,227.00.
.
A. W. OLMSTED, Foreman.'')
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JUDGE'S CERTIFICATE.

I, Clyde H. Jacob, Judge of the Circuit Court of the City or
Norfolk, Virginia, do hereby certify that the foregoing is a
true and correct transcript of so much of the testimony and
proceedings of the cas~ of C. E. Glisson v. Citizens Home Insurance Company, Incorporated, tried in said court on the
13th and 14 days of October, 1948, as is covered by stipulation
of the parties and includes all the testimony offered, the motions and objections of the parties, the rulings. of the Court,,
and the exceptions :of the parties., and all other proceedings of
said trial requi:ced· to be a part of the record by such stipulation.
·
I fnrthe:r certify that tl1e exhibits offered in evidence as=
described by the foregoing record and designated as Plaintiff's Exhibits. 1 to 71 inclusive, and Plaintiff's Exhibit 9 are
all of the exhibits offered upon said trial included in such
stipulation and the originals thereof have been initialed by
me for the purpose of" identification.
I further certify that said transcript was presented to me
for eertification and signed within 60 days after the final order in said cause, and that the attorneys for the plaintiff had
reasonable notice in writing of the time and place at which
the same would be tendered for certification.
Given under my hand this 23rd day of December, 1949.
CLYDE H. JACOB,

Judge
A copy teste :
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C. H. J.A.GOB,
Judge

CLERK'S CERTIFICATE.

I, W. Robertson Hanckel, Clerk of the Circuit Court of the
City of Norfolk, Virginia, do hereby certify that the foregoing transcript of testimony and other proceedings of the
trial of the case of C. E. Glisson v. Citizens Home Insurance
Company, Incorporated, duly certified by the Jrrdge of said
court, together with the original exhibits introduced upon the
trial of said case, identified by the initials of said judge, were
:filed in my office 0n the 23rd day of Decembe-r;, 1949.

W. ROBERTSON H.A.NCKEL,
Clerk
By: T. A. W. Gray, Deputy Clerk
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Virginia :

In the Clerk's Office of the Circuit Court of the City of Norfolk, on the 13th day of January, in the year, 1950.

I, W.R. Hanckel, Clerk of the Circuit Court of th~ City of
Norfolk, do hereby certify that the foregoing is a true transcript of the record in the case of C. E. Glisson v. Citizens
Home Insurance Company, Incorporated, lately pending in
said Court. I further certifv that the same was not made
up and completed and delivered until the attorneys for the
plaintiff had received due notice in writing thereof and of the
intention of the defendant to apply to the Supreme Court of
Appeals of Virginia for a writ of error and supersedeas to
the judgment therein.
I further certify, pursuant to Section 6338 of the Code of
Virginia, that said defendant, Citizens Home Insurance Company, Incorporated, as principal, and National Surety Corporation, as surety, the Clerk being satisfied as to its sufficiency, entered into and acknowledged on the 15th day of
November, 1949, a combination suspending· and supersedeas
bond in the penalty of Six Thousand ($6,000.00) Dollars, with
condition according to law, as prescribed by said Section 6338.
Teste:
.
"\V. R. HANCKEL,
Clerk of the Circuit Court of the City of
Norfolk.
By T. A. ,v. GRAY, Deputy Clerk.

Fee for this transcript $19. 75.
A Copy-Teste:

l\L B. WATTS, C. C.
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