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In the Clerk's Office of the Supreme Court of Appeals at
the Supreme Court of Appeals Building in the City of Richmond on Thursday the 27th day of December, 1956.
COUNTY OF CHESTERFIELD, ET AL.,

Appellants,

agai,nst

CHARLES M. BERBERICH, ET AL.,

Appellees.

From the Circuit Court of Chesterfield County

Upon the petition of County of Chesterfield and the Board
of Supervisors of Chesterfield County an app~al and supersedeas is awarded them by one of the Justices of the Supreme
Court of Appeals on December 27, 1956, from a decree entered by the Circuit Court of Chesterfield County on the 8th
day of September, 1956, in a certain proceeding then therein
depending wherein Charles M. Berberich and ·another were
plaintiffs and City of Colonial Heights and others were defendants; no bond being required.
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OPI~ION.
On September 6, 1955 Charles M. Berberich and his wife
filed a petition with this court praying that 239 acres of land
owned by him be annexed to the City of Colonial Heights as
provided by Section 15-152.4 as amended by Acts of 1952, and
Chesterfield County and Colonial Heights were made parties
defendant to this petition.
The County filed a demurrer to this petition and also the
motion to dismiss said petition. The demurrer was overruled
by the court and the court dismissed both motions.
Colonial ij:eights filed their answer to the petition and
joined in the prayer of the petition that said land be annexed
to Colonial Heights.
Fred R. Shepherd filed a petition praying that 44 acres
owned by him be annexed to" Colonial Heights. This 44 acres
is a part ·of the 239 acres shown on the plot filed with the
Berberich petition.
M. D. Goodrich, John B. Snead and Gerald. L. Lavenstein
filed their petition setting out that they are the beneficial
owners of the 195 acres, a part of the 239 acres, owned by
Charles M. Berberich and that they desire to qevelop the
said 195 acres as a residential area and that thev will not
develop said 195 acres unless annexed to Colonial Heights.
Chesterfield County filed their answer opposing .
page 40 ~ .the annexation.
A pre-trial conference was held on April 3, 1'956
and the case went to trial on its merits on May 9 and 10, 1956.
The opponents of annexation have raised the question as to
whether Code Sec. 15-15.4 authorizes a proceeding under the
factual situation existing. They contend that the land sought
to be annexed is not "territory," nor do the petitioners constitute fifty-one per cent of the qualified voters of the "territory" as contemplated by the statute.
It must be conceded that the situation is unusual if not
unprecedented. The owners of a farm heretofore totally
devoid of urban development and occupied by only two individuals, are seeking to promote a sale of their property to
three of the interveners who propose to develop the land as
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a suburb of the city. These three have since conveyed their
interests to a corporation. It may well be that none of these
parties will occupy the property after annexation. If the
developers are successful, in a few years the territory will be
inhabited by persons not parties to this proceeding. To put
it boldly, the petitioners and interveners other than the city
are ( or could be) solely concerned in a profitable venture.
The city has been aware of the proposed development from
its inception and has apparently worked in close cooperation
with the planners. In fact, the city engineer in his private
capacity was the one who designed the plans for the sub-division. The city, then, is actually the only real party whose
interests are to be considered, though formally only an amicable intervener. The annexation law, of course, was never designed to promote the interests of private developers and
real estate sub-dividers.
Code Sec. 15-152.4 was enacted to afford relief to the in- habitants of urban developments adjacent to municipalities,
where the city fathers fail to act under Sec. 15-152.3. The
city may be induced to annex the territory if the court finds
it to be necessary and expedient. Sec. 15-152.11.
page 41 ~ It is urged with some force that the legislature
never contemplated that one or two owners of an
adjacent parcel of land would fulfill the requirements of the
statute.
The word ''territory'' obviously was not used in its restrictive sense. Webster gives us one broad definition of the ·
word: '' * * * any considerable tract of land; a region; district" * * * The annexation statutes must be liberally construed to effect the purpose of providing a practical method
of enlarging the boundaries of cities and towns. N exsen v.
Board, 142 Va. 313, 128 S. E. 570. A liberal construction of
the word "territory" would, in our opinion, include any area
adjacent to the municipality which might be annexable. If
there are any qualified voters residing- in the area fifty-one
per cent of them may initiate the proceeding. It could scarely
be argued that a city could not petition to annex an area
simply because it comprised only one parcel with only two
inhabitants, and we can see no just reason why the petition
should not be filed by the two inhabitants. The real question
is whether annexation is desirable and expedient. Secs.
15-152.3 and 152.4 simply tell us who is to institute the pro.
ceeding.
In our opinion, the fact that the area is now barren of
urban development does not, of itself, prohibit the annexation. While, as stated in Norfolk County v. Portsmouth, 186
Va. 1032, 1044, the general policy of the State is to place
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urban areas under city government and keep rural areas
under county government, the farm lands immediately adjoining city limits peculiarly adaptable for urban, development should not be regarded strictly as rural, especially where
it is reasonably anticipated that urban development Is imminent.
.
.
Besides the information each side furnished the other as the
result of the pre-trial conference much testimony was heard
by the court and the court inspected the land proposed· to be
annexed and such parts of the City of Colonial Heights as the
parties in interest desired the court to see.
page 42 ~ On account of the mass of evidence introduced
it would be impracticable to discuss this evidence
in detail in this opinion.
·
The evidence discloses that Colonial Heights is a City of
the second class with an area of 7.60 square miles of which
2.9 square miles lies west of the A. C. L. Railroad and 4.70
square miles lies east of said railroad. It has a population of
10,000 as estimated by the city and less as estimated by the
county. The area west of the A. C. L. tracks has been quite
fully developed and that portion east of said tracts very
slightly developed, it being largely rural, farming and gravel
pits, city dumps, sewerage treatment plant and recreational
grounds. The city has the usual departments for.a city of its
size. It has water, sewerage, street lights and owns its water
supply system and sewerage treatment plant. It is at present
. adding considerably to its school facilities. The city reservoir
and pumping station adjoins the property proposed to be
annexed and has its sewer lines near this property.
Chesterfield County is a prosperous and progressive County
with an area of 465 square miles and 40,400 inhabitants in
1950 with considerably more now.
It has the usual county departments and in addition has a
well oeganized police department and many volunteer :fire departments in the county and rescue squads. It has a water
department which serves the built up areas of the county and
some rather small sewer systems but not near the land pro. posed to be annexed.
The County has an 8" water main on the Richmond-Peters- .
burg Pike which is no! far from the property proposed to be
annexed and from which water could be furnished the property proposed to be annexed but no sewer service in this part
of the county. The nearest county high school would be Chester School which would be 4 or 5 miles from the property
proposed to .be -annexed.
page 43 ~ The property proposed to be annexed adjoins
the northern line of Colonial Heights. It consists

.
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of farming land and woods and has upon it one or two dwellings. At present it has no adequate road leading from the ·
Richmond-Petersburg Pike for a subdivision. Its area and
value are insignificant in comparison to the area and value
of the balance of Chester.field County.
The subdividers testified that they proposed to make this ·
a relatively high class subdivision with houses costing from
$18,000 to $22,000, and that people had already shown an
interest in purchsaing lots and that they had conditionally
sold 12 lots t6 individuals at $3,000 a piece and a considerable
number to builders at a less price of ab.out ·$2,200 per lot;
that if the land is annexed to Colonial Heights they will build
an adequate bridge across Swift Creek to connect with one
of the streets in Colonial Heights and will build the roads in
the subdivision. Colonial Heights has .agreed, if the land
is annexed, to build the approaches to the bridge and to furnish water, sewers and lights as they are needed.
From our inspection and from the testimony in this case,
the land east of the A. C. ·L. tracks would not be suitable for
a subdivision such as is proposed for the land here asked to be
annexed and there is· not land in Colonial Heights west of said
tracks suitable for such a subdivision.
Because there seems to be a need for land for a better resi..
dential section at Colonial Heights ·and Colonial Heights has
among other things,· agreed to furnish sewer service to this
area, we are of the opinion that it is necessary and expedient
that the 239 acres be annexed to Colonial Heights.
The order of annexation should set out what the subdividers are to do and that Colonial Heights should furnish the
same services to the annexed area that they do in the present
. area of Colonial Heights, including furnishing
page 44 ~ water, sewer a:p.d light service as the same may be
needed, and pay its part of the debt of Chesterfield County. The attorneys in this case can probably ag,ree
upon this amounf.
LEWIS JONES, Judge
ELLIOTT· MARSHALL, Judge
J. G. ,JEFFERSON, JR., Judge
Filed this 11th day of June 1956.
LEWIS H. VADEN, Clerk.
page 45 ~

•

•
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ANNEXATION DECREE.

This cause came on again this day to be heard by the Annexation Court duly constituted as provided by the law in
such cases, upon the Petition of Charles M. Berberich, praying that 239 acres of land in Bermuda Magisterial District,
Chesterfield County, Virginia, adjacent to the Corporate
Limits of the City of Colonial Heights, be annexed to said
City, pursuant to Chapter 8, Article 1, Section 15-152.4 to
15-152.28, of the 1950 Code of Virginia as amended, and upon
the Petition of Fred R. Shepherd, M. D. Goodrich, John A.
Snead and G.erald L. Laven.stein, interested parties to this
suit and upon the Answer of the City of Colonial Heights,
joining in the prayer of the Petition, and upon the Demurrer
and Motions to dismiss said Petition duly filed by the County
of Chesterfield, which the Court having heretofore maturely
considered and overruled said Demurrer and dismissed both
Motions to dismiss. Whe_reupon said County of Chesterfield
filed its Answer and the Court proceeded with the Pre-trial
Conference on April 3, 1956.
And it appearing to the Court that the Petitioners herein
exceed fifty-one per centum of the qualified voters of the territory adjacent to said City which is sought to be annexed;
that not less than thirty,days notice was given to the Commonwealth Attorney for. Chesterfield County and to each member
'
of the Board of Supervisors thereof and like nopage 46 ~ tice to each member of the City Counsel of Colonial
Heights and that a copy of said notice or an informative summary thereof was published in a Newspaper having a general circulation in the County, there being no newspaper published in said City, once a week for four successive
weeks ; that at the hearing of said case, the said County of
Chesterfield appeared by William H. King, Esquire, Attorney at Law, the City of Colonial Heights appearing by Harry
L. Snead, it's City Attorney and the Petitioners and other
interested parties having appeared by Richard L. Jones and
Harry L. Snead, Jr., Attorneys, and the Court having fully
heard and considered all the evidence which was presented
by Stipulation, testimony and Exhibits, and which included an
inspection by the Court of the land proposed to be annexed
and such parts of the City and County as the parties in interest desired the Court to see ; and the Court having on the
11th day of June, 1956, filed its written opinion in this· case
concluding that it is necessary and expedient that the said
239 acres be annexed to Colonial Heights, which opinion is
ordered filed as a part of the record in this cause, the Court
doth grant the prayer of the said Petition and doth hereby
ADJUDGE, ORDER and DECREE that:
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(1) As of midnight, December 31, 1956, the Corporate
Limits of the City of Colonial Heights be extended into the
present County of Chesterfield as hereinafter recited.
(2) The territory which is hereby ordered to be annexed
to the City of Colonial Heights is a reasonably compact body
of land and the same is described as follows:
BEGINNING at a point on the Eastern .side of the Seaboard Air Line Railroad Right-of-way where the present Corporate Limits of the City of Colonial Heights and Bermuda
District, Chesterfield County, Virginia, intersect said rightof-way, thence in a Northwesterly direction along said rightof-way N. 32° 27' West 1717 feet to a point; thence North
35° 29' East 680 feet to a point; thence North 13° 00' West
1386 feet to a point; thence North 72° O(Y East 412.5 feet to a
point thence South 77° 30' East 2706 feet to a point; thence
North 64 ° East 220 feet to a point on the Eastern boundary
of the Richmond and Petersburg Electric Railway
page 47 ~ (now abandoned) thence South 30° l(Y East along
·
the eastern boundary of said right-of-way 311 feet
to the thread of Swift Creek, thence up Swift Creek as it
meanders to the point on Swift Creek where the present Corporate Limits of the City of Colonial Heights cross Swift
Creek, thence along the present City Limits of Colonial
Heights, to the point of beginning, according to a plat dated
September 1st, 1955, made by Charles C. Townes, Surveyor,
which plat is filed with the papers in this cause and containing 239 acres, more or less.
(3) The City of Colonial Heights shall assume a just proportion of the existing debt of the County of Chesterfield,
to-wit: The sum of $'936.80, which is the ratio that the assessed value of real and personal property in the area to be
annexed bears to the total of the assessed value of the real
property, personal property, property of public service corporation, and .1818 (ratio of tax rate of 40c per hundred dollars on machines to rate of $2.20 per hundred dollars on other
property) of the assessed value of machinery in the County to
the existing debt of the County of Chesterfield, which said sum
shall be paid on or before the effective date of the annexation, the City having indicated its willingness so to do. And
the City shall also then pay the County pursuant to Section
15-152.12 ( c) of the Code of Virginia the sum of $350.00 per
year for five years such sum being the County's prospective five-year loss of net tax revenues which it would otherwise receive were the property annexed to remain a part of the .
County.
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(4) There are no schools or ot4er public improvemen,ts
in the area to be annexed for which the County should be
compensated.
(5) The City of Colonial Heights is to provide in the annexed area the same services as are provided in the remainder
of Colonial Heights, including furnishing water, sewer and
street lights as the same may be needed.
(6) The Subdividers of the area to be annexed shall cause
to be constructed a suitable bridge across Swift Creek from
one of the avenues of the City, and as regards, restrictions,
lot frontage, streets, and other improvements, develop the
property in substantial compliance with the development plan
presented to the Court as part of the testimony, or according
to any Zoning Ordinance which may hereafter be passed by
said City.
page 48 ~
(7) The City shall pay all taxable costs assess·
able in this cause.

Enter: This 8 day of September, 1956.
ELLIOTT MARSHALL
Judge.
LEWIS JONES
Judge.
J. G. JEFFERSON, JR.
Judge.

*
page 49 ~
41<·

*

*

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
The defendants the Comity of Chesterfield and the Board
of Supervisors of such County hereby give notice of their
appeal from the annexation decree entered herein on September 8, 1956.
·
.
These defendants assign as the errors committed by the
Court, the following:
.
1. The Court erred in finding it necessary and expedi.ent
that the City of Colonial Heights annex the property de. scribed in the annexation decree, since such finding is without
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Marvin D. Goodrich.
-evidence to support it and is contrary to the evidence which
affirmatively shows that such annexatio~ is neither necessary
nor expedient.
2. The Court erred in granting annexation by the City of
Colonial Heights of the property described in the annexation
decree for the reason that the evidence whollv fails to show a
community of interest between such property and its. residents and the City.
page 50 ~ 3. The Court erred in granting annexation, by the
City of Colonial Heights of the property described
in the annexation decree for the reason that the policy of the
Commonwealth requires that such property, being entirely
rural and undeveloped save for agricultural purposes, remain
under county government.
·
COUNTY OF CHESTERFIELD and
the BOARD OF SUPERVISORS of
such County, Defendants.
By their counsel.

•

•

•

•

· Filed this 24th day of October 1956.
'

'

LEWIS H. VADEN, Clerk.

•

•

•

•

page 4 ~

Note: The Court heard opening statements of
counsel, following which it proceeded to view the
property involved in this proceeding. The taking of testimony was commenced at 2 :00 P. M. on May 9, 1956, as follows:
Chesterfield, Virginia
May 9, 1956.
AFTERNOON SESSION.
MARVIN D. GOODRICH,
a witness called by and on behalf of the petitioners, after being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Jones:.
Q. Please state your name for the record.
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Marvin D. Goodrich.
page 5

~

A. Marvin D. Goodrich.
Q. Mr. Goodrich, where do you live 7

A. I live "in Dinwiddie County but I have an office
in Petersburg.
Q. What .is your business Y
A. Real Estate.
Q. Are you a licensed real estate broker!
A. Yes, sir.
Q. How long have you been selling real estate?
A. Forty-five years.
.
Q. In what area have you sold real estate?
A. In Virginia, the Carolinas, Georgia, Florida, Alabama
and Tennessee.
Q. Have you had any experience in selling farms?
A. A great deal.
Q. In this section 7
A. Chesterfield?
Q. Yes.
A. Yes.
.
Q. Have you ever owned any property in Chesterpage 6 ~ field?
·
A. I guess between :fifty and a hundred parcels.
Q. I see. Have you had any. experience with developing
real estate subdivisions T
A. Yes, sir, a gre~t deal.
Q. Would you be a little more explicit, explain what section and what type of subdivision Y
A. Well, out of the state I had a subdivision at Knoxville,
Tennessee, in the price range from five to ten thousand dollars per lot. I had one in Miami, Florida where the average
value was about five thousand dollars a lot. I have developed
considerable numbers of tracts, in Raleigh, North Carolina,
Greenville, North Carolina, and lots of others.
Around Petersburg, in 1920 I subdivided what is known as
the.Davis tract, now a part of Walnut Hill. In the last four
or five years, I developed Battlefield Park. Section 1 contained ninety acres, Section 2, sixty-five acres, Section 3, one
hundred and fifteen acres. All of those sections were adjoining and all have been sold. I also have a development that is
being sold now west of Petersburg on Route 460 known as
Dinwiddie Gardens. I am at the present time selling a de.
velopment of thirtv-six acres for a church in the
page 7 ~ area of Walnut Hill price range from three to five
thousand dollars.
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Marvin D. Goodrich.
Q. Explain to the court where Walnut Hill and Battlefield
Park are.
.
A. Walnut Hill was developed in 1914 and is the outstanding residential area of Petersburg~ It is quite a desirable
place. I don't know the population but it is probably ten or
twelve thousand people. Battlefield Park adjoins Walnut
Hill on the south with a belt line railroad in between. That
is in Prince George County.
Q. Would you explain to the court what a planned community or class A subdivision is? Explain to the court from
your ~xperience what that is.
A. Well, a planned class A community is somewhat of a
new viewpoint of subdivisions. My experience dates back
over many years and I have seen communities grow and develop. Most of them in the past grew up on their own, by
themselves, without any control or planning. In recent years,
very recent, people in the subdivision business have begun to
have a plan, which would mean you are planning houses in a
certain price range, a certain type of people ·will probably live
there, people that can afford only that type of house.
page 8 ~ You would have a uniformity of house buyers. As
an illustration, one of the factors controlling this is
a new method of financing. ,Just recently I had a house for
sale in Colonial Heights and I wanted· to get a FHA loan.
The FHA man came over and looked at it and said the house
was worth the money, the house was all right and the party
was all right, but he couldn't make the loan and I said, "Why
can't you?" This happened in the last three months, in the
heart of Colonial Heights. He said, "Because of the houses
immediately surrounding it."
You will find that a gTeat deal in communities, not just in
Colonial Heights, but in Petersburg and other places where
there have been no planning of developments. We developers
think we have- learned the answer to that problem by planning in the beginning and controlling the lay-out and controlling the type of houses that will be built in a given area so
that if someone wants to live in a community where there are
eighteen to twenty-two thousand dollars houses, he would
know where to go. We find it very popular.
Q. Mr. Goodrich, you say your office is in Petersburg. Have
you had experience in selling and buying real estate
page 9 ~ in Colonial Heights Y
A. Oh, yes.
Q. Over how long a period of time?
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A. We think of that as greater Petersburg. For many
years I have owned property and bought and sold property
in Colonial Heights.
Q. I believe I asked you before what a planned community
was. Is there a need for such a community in Colonial
HeightsY
A: Well, that is the reason that I undertook to find a location for such a development. I know Colonial Heights well.
I know every part of it. I know the part that has been annexed in the last few years. I know some of the reasons it
would not suit our plans. We recognized the fact that this
property was adjacent to a nice type of buildings, that it was
very convenient to get to except the cost of building a bridge.
If that bridge is built, we will be practically in the heart of
Colonial Heights, water and sewer being within two hundred
feet of it or thereabouts and the property lending itself topographically well for a high-type subdivision which I think is
badly needed in that area.
Q. As I understand it, then, it is your testimony
page 10 r that this land we are asking the court to incorporate within the city limits is suitable for this
type of subdivision Y
A. I think it is excellently suitable or I would not have
agreed to invest a great deal of money in it. I have been
in the real estate and developing business a long time and
I have been reasonably successful. My judgment tells me that
that property would develop rapidly and to great advantage
to the community.
Q. Would you contrast the peculiar suitability of this land
with other land now in Colonial Heights Y
A. Well, the only lands that I know of that you could use
for a subdivision would be in that new area, most of which
is east of the proposed toll road. In the first place, I think
the toll road is going to make it less desirable and in the
second. place, there are a lot of conditions existing around
that property that make it undesirable for a high-type development. It would be all right for a cheaper development but if
you are going to develop for a type of people that need what
we propose to furnish, it wouldn't do. There are all sorts
of things, gravel pits, sewage disposal plant, city
page 11. r dump, and what have you. It doesn't fit in with the
plans we have for a first-class development.
Q. What effect do you feel the toll road will have on land
in Colonial Heights Y
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Marvin D. Goodrich.

A. Well, it could have a material effect in the drainage, I
am told by the engineers. I wouldn't be an expert on that, but
it will certainly have a general effect. I remember when the
Coast Line Railroad put a belt line around Petersburg, a
development had been started known as Pembrook-Kenilworth, about forty years ago, and the land had been sold.
That development stopped and stood there until we had this
. housing boom in the last fifteen years and now it is pretty
well built up. The effect of the railroad being there apparently stopped people from going out there to buy lots to live
on. I think the toll road will have that psychological effect.
Q. Are you one of the parties who is interested in developing this proposed annexed territory?
A. Yes, sir. Incidently, we didn't buy this land to develop
because it was cheap, because it isn't. It is high,-priced property but we bought it because of the fact it is high
page 12 ~ priced and lends itself to a high-class development.
Q. I show you an overall plan of the subdivision.
Can you identfy it?
·
A. Yes, sir.
Q. Tell the court what it is.
A. That is a plan and plat of the subdivision.
Mr. Jones: I would like to introduce that as Petitioners'
Exhibit Number One.
(So marke~ and filed.)
Q. Would you explain to the court what the plan of development is for this area 7
·
A. We have contracted to purchase two hundred acres. We
bought it under an arrangement that looked like it was good
business to us to save interest and to develop it. We knew
we couldn't go in there and s~ll two hundred acres in a year's
time or perhaps in two years' time so we purchased outright,
or are purchasing outright, if taken into the town, :fifty acres.
We put up $5,000 as option money on the next fifty acres and
we put up $5,000 on the next :fifty acres and $5,000
page 13 ~ on the next fifty acres. Now we save money by
. ·
making that kind of an agreement because we don't
have to pay interest on the deferred three tracts. That is one
of the reasons.
We made an out and out offer for less at all cash but in
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Marvin D. Goodrich.
order to meet the price they insisted on getting, we worked
·
out this agreement.
Now right in here (indicating on map) on this approximately fifty acres the streets have been laid out and the lots
numbered and without any material effort-we haven't run
ads on it except to notify the people we expect to develop it
-local people in Colonial Heights have come to us to buy lots.
Without getting out and trying and without any streets to go
by, just a flag where the street was going to be, people have
come to us and bought twelve of those lots on the creek at
$3,000 each. We have sold thirty-five under option up in here
at $2,000 each, less a discount of ten per cent to builders buying :five or more lots.
That convinces me we are going to :finish up, in my opinion,
this :fifty acres and before this year is out we will be going
into the second :fifty. It is a wonderful property
page 14 r for development. The terrain is excellent. We
have three elevations, one right here, an excellent
'drainage. You have a splendid arrangement for sewer, all
coming downhill. You have water and sewer, as I said before,
within about two hundred feet of the property.
The set-up is that we are going to build the streets and the
City of Colonial Heights will put in water and sewage. Of
course, they can do that at a minimum cost for the amount
of development because we are right at them and the sewer
line will be tapped right at the lower end, right in here.
Q. You said something about an out and out offer. Would
you explain what you mean by that?
A. You mean in :figures?
Q. No. What do you mean by an out and out offer?
A. We offered to buy it for cash at several thousand dollars
less than we are paying for it. If he would sell for that
figure, we were willing to buy and pay cash in the beginning
but Mr. Berberich insisted he wanted to get the price he was
asking for it, so we then scratched our heads and worked out
this plan to save some interest.
page 15 r Q. I show you on the board two exhibits. Would
you identify those two exhibits on the board?
A. Yes.
Q. What is the upper one T
A. This is a proposed bridge across Swift Creek.
Q. And what is the lower one?
·
A. The first part of the development which is approximately :fifty acres.
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Marvin D. Goodrich.
Mr. Jones: I offer these in evidence and ask that they be
marked Petitioners' Exhibits Numbers Two and Three.
(So marked and filed.)
Q. Would you explain what those two exhibits are? On
Exhibit Three explain the various -reasons why the exhibit
is laid out like it is.
A. Well, this is a sketch of the proposed bridge that comes
across Swift Creek. This comes out into Colonial Heights.
Springdale Street leaves the highway and comes right straight
into this property. You can visualize coming into
page 16 ~ the business section of Colonial Heights from here.
It is a comparatively short distance from this area
to the shopping centers and the business p~rt of town,
churches, schools, and so forth, in Colonial Heights. You can
see why we were anxious to get this property and of course,
you can realize that the only way we can do the things we are
hoping to do and planning to do, if it comes in, why we wanted
this property and why we could make a success out of this
when we couldn't with some of that property quite some distance away from the heart of town.
The area and the type property you have to travel through
to get into town, all of that enters into the value and the development of class A communities. If you have an undesirable section you have to go through, it would kill it. You
don't have that. We do have an area that lends itself perfectly for the purposes we are buying it for.
Q. What is the frontage of most of those lots 1
A. One hundred feet. Now, this part of it, we took that
because that is the nearest to the water and the sewer and
the bridge and of course, as we go back with it, we take the
the nearest and so on, as the demand requires, and
page 17 r altogether, as I said before, I think it is a great
deal to be said for it. I have had a lot of experience, I have done this work for many years and have been
successful at it and 'I believe we can go in here and dispose
of that two hundred acres to desirable people that wjll build
houses that will be a credit to the community and do it within
four or five years' time, probably less.
We started in Battlefield Park three years ago. We bought
ninety acres, :finished that up, bought sixty-five acres, adjoining, and sold all of that. Last year we went into one hundred
and fifty acres and about the :fifteenth of January we finished
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it. It is a nice development. It isn't this type of development but it has fifteen to eighteen thousand dollar houses.
Q. You mentioned in your testimony that you expect the
city to pay for the installation of the water and sewer?
A. Yes, sir.
Q. How does the sewer affect the marketability of this property?
A. A great deal. It is getting to be more and more a necessary requirement every day on account of the FHA
page 18 ~ way of :financing. They are pretty near reaching
the point that unless you can show excellent reasons why you can't get sewer, they are going to quit, in my
opinion.
Q. What do you mean Y
A. Quit m~king loans on houses that do not have sewer.
I don't mean they are going to do it tomorrow, but they are
leaning that way rapidly. I wouldn't touch that property at
half price without sewer and water.
·
Q. With respect to streets, who .is to take care of the
streets?
·
A. We are to build the streets and finish them with gravel
in a workmanlike condition.
Q. Who is to p'ay for the bridge Y
A. We are to pay for it. The city has agreed to build the
streets to it and we are to put the bridge in and pay for it.
We know what we are doing. We are not just fooling
around. We are trying to get .a piece of property taken into
Colonial Heights we hope we can make some money out of and
have a project we would be proud to have been a _party to.
Q. ·Would you state your reasons why it is necespage 19 ~- sary to have a bridge Y
A. Did you all go on the property?
Q. Yes.
·
A. Well, I am sure these gentlemen noticed the entrance
there. We speak of it as being suicide drive, it is a terrifically dangerous entrance. Unless we could have a bridge to go·
' to Colonial Heights, I would not want to be the party to own
it, even if we had the sewer and water, and had to use that
outlet. · It is too dangerous. I don't believe the housing
authorities would make loans unless we had a different type
entrance. I am sure we wouldn't want our clients and friends
to come out on that highway and take the chance of getting
killed, ·and the children and school buses and things of that
kind. It wouldn't work.

County of Chesterfield, et al.,.v. C. M. Berberi,ch, et al.

17

Marvin D. Goodrich.
Q. Do you have any agreement with the city with respect
to :fire hydrants Y
.A. Yes, they are going to put the fire hydrants in.
Q'. How do :fire hydrants affect the marketability of property 1
.A. It affects it to some extent in the selling of
page 20 r the lots but more particularly due to the 'insurance
rate. We all know the insurance rate is lower if
you have water pressure and hydrants.
Q. Do you have any agreement with the city with respect
to the street lights f
.A. It is understood and they have stated they will put street
lights in that we can use when we get houses there.
Q. How do the street lights affect the marketability of property1
.A. Considerably in a location of this kind, a great deal.
Q. Do you have any agreement with the city with respect
to garbage and refuse f
.A. Twice a week they are going to take the garbage.
Q. How does this affect the marketability of propertyf
.A. Considerably. I had some clients that lived in Chester:field County on the other side of the pike and they were having quite a squabble a few years ago about getting their garbage. They had to do it themselves and it wasn't
page 21 r working out very satisfactorily. Purchasers of lots
do not like to have that responsibility.
Q. With respect to schools, what schools would you expect
the children in this area to attend f
•
.A. Colonial Heights schools at present and those I understand they are planning to build.
Q. I notice on that subdivision plat that there is an area
marked off for schools. Explain that, please.
.A. Well, in the first place, through the grapevine we heard
they have been looking on the other side of the creek for a location for a school and as a developer I also heard they had
not been able to secure enough acreage. School authorities
require, I think it is, ten acres to build a school on and with
that thought in mind we selected a spot that could be established, if the school board wanted it established, near the
street that comes across the bridge, and that is ~hy we set
aside this particular spot.
We also have set aside some land on the creek for a recreation area, a sizeable plot. We have an area up here that is
not included in the lot development, and there is a nice pond
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up there; We thought we would work that into
page 22 ~ something that would be useful and popular with
.
the people in the area. We are leaving it and trying to find out, after it is developed, what would be needed
most, what would create a better feeling. When we .get this
part sold away, we can start thinking a~out developing that
for some purpose for the benefit of the purchasers.
Q. With respect to that site, there hasn't been any action
by any group with respect to that proposed school site, has
there?
A. Not that I know of.
.
Q. In other words, that simply would be an available site
for the school authorities to consider. Is that correct!
·.A.. Yes, and we thought it would be nice for our development if they would select a site there and it looks like there
weren't too many places of the right size they could get in the
.area they have been looking.
Q. Can you think of any factors which would tend to make
that site more advantageous for a school site over any other
possible available site Y
A. Well, that is hard to answer. If we do what we think
we are going to do, and if we didn't think so, we
page 23 ~ wouldn't be here pleading to get it taken into
the city, if we are able to build this area up quickly,
which I think we can do, I feel very sure we can, we would
have a population around in here in a sho_rt time· that would
probably equal the population the same distance on the other
side of the creek, or it would be more.
There is one thing I would like .to say. You asked. me a·
question a while ago about a class A community. I think
what goes with that to a considerable degree is the control
over the structure, type and general appearance of the house
as well as the square footage, and we are putting into ou,r
agreements that every house plan has to be approved by the
developer. There are other restrictions such as slope of roof,
and so forth, but that isn't all that makes a good community.
That d9esn't mean we will go there and say you can't put a
room here, but the general appearance of that house has to
be comparable with the rest of it and when we do that,and this is one of the selling points-we preserve the value
of the man's house and people today are very much aware
of that due to the fact so many people live in areas that grew
up like mushrooms and there isn't any ~uch dev~fo~ment, ex-
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cept very small areas, in Colonial Heights that
.
Q. I show you a paper. Do you recognize iU
A. Yes, sir, that is what I was just talking about.
Q. What is iU
A. Conditions and restrictions on Sherwood Hills.

page 24

r are built up that way.

Mr. Jones : I offer this in evidence and ask that it be
marked Petitioners' Exhibit Number Four.
(So marked and filed.)
Q. Would you explain just what those restrictions are 1
A. (Reading)
1. Said lots shall be used for residential purposes only.
No building shall be erected, altered, placed or permitted to
remain on any lot other than one detached singlepage 25 r family dwelling not to exceed two and one-half
stories in height, and necessary outbuildings.
2. No more than one residence shall be erected on any lot.
Each residence so erected shall contain not less than 1,000
square feet for a one story or story and one-half dwelling,
and not less than 800 square feet for two story dwelling~,
both exclusive of open porches and garages, except however
that variance may be permitted by said Corporation. The
main' roof of any dwelling so constructed shall have a slope
of not less than 20 degrees.
3. Dwellings must be constructed before erection of any
garage, servant cottage, guest house or other dependency
building. No shacks, tents, house trailers, or temporary dwellings of any kind whatsoever shall be erected, placed or maintained in any lot.
page 26 r 4. The dwelling house erected on any lot shall
face upon the street on which the lot fronts. No
dwelling shall be located nearer than 25 feet to the front
property H,ne exclusive of steps and open porches, or nearer
than a distance equal in feet to 10% of the width of the lot
measured at the building line to any side line.
·
5: No noxious or offensive trade or activity shall be maintained or permitted on any lot or portion thereof, and no
use shall be made thereof which will constitute a nuisance or
injure the value of the neighboring lots.
6. All dwellings to be built on said lots shall be of attractive
style of architecture according to plans which are to be sub-
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mitted to Sherwood Hills Development Corporation for approval before construction is commenced, provided, however,
that if approval or disapproval is not made within
page 27 ~ 10 days after submission, then approval shall not
.
be required.
,
7. These covenants are to run with the land and shall
be binding for a period of 10 years from the date hereof, after
which time these covenants shall be automatically extended
for successive periods of 10 years unless an instrument signed
by a majority of the then owners of the lots has been recorded, agreeing to change said covenants in whole or in part.
Q. What price range homes do you anticipate in this subdivision if this annexation is allowed 7
A. Of course, that could vary as time goes on. When Walnut
Jlill was developed that had a restriction of $5,000.00 per house
on Westover A venue and the cheapest house there today would
bring $35,000.00. At the present time, houses are planned for
$18,000.00 to $25,000.00 or more if they want to spend more.
We have in mind, gentlemen, along the type of houses on
Ashby A venue, if you recall the short· street back of the
restaurant and dairy. There are about ten houses
page 28 ~ there that join into this property. You can throw
a rock from our property and hit those houses.
Q. I show you two agreements and one assignment to Sherwood Hills Development Corporation. Can you identify
those?
··
A. Yes, sir.
Q. What are they?
A. The first is an agreement between M. D. Goodrich, John
A. Snead and Gerald L. Lavenstein and Sherwood Hills Development Corporation.
Q. What are the other two?
. A. This is an agreement between Charles M. Berberich,
party of the :first part, and M. D. Goodrich and John A. Snead,
parties of the second part.
Q. What is the other one 7
A. Agreement between Charles M. Berberich and Amelia
Adams Berberich, parties of the first part, and M. D. Goodrich and John A. Snead, parties of the second part.
Mr. Jones : I offer these ·in evidence and ask that they be
marked Petitioners' Exhibits Numbers Five, Six and Seven.
page 29

~

(So marked and :filed.)
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Q. Mr. Goodrich, are these the contracts and- the .assignment to Sherwood Hills Development Corporati.on which you
spoke of and explained before f
'
A. You mean, in the purchase?
,1
,.·;i,;,
Q. When you first started your testimony.
A. Yes.
Q. Mr. Goodrich, will you tell the court what .sales pro ..
cedure you intend to employ in selling these lots.
A. Hunt up buyers and sell them on the idea of what we are
undertaking to do and follow through with having the purchasers carry out the restriction agreements. We are· guaranteeing to have sewer and water and streets and garbage
disposal. We will use the usual methods of disposing of hightype property.
Q. Mr. Goodrich, I show you a number of contracts. Would
you explain_ what those contracts are?
A. There are twelve of them, covering the sale of twelve
individual lots, one to each person, along the creek line at
$3,000.00 each, carrying with it the restrictions and
page 30 ~ specifications that I have mentioned that would go
along with each contract. These are bona fide contracts where the purchaser has put up a small amount and we
have guaranteed to do certain things and give him title to the
property if and when it is taken into the City of Colonial
Heights. These people came to my office and some to the other
offices and purchased these lots without any drive on our part
whatever. We were glad to have an opportunity to use these
as a feeler so we could get our fingers on the pulse of the people and see how well it is going to take. I am sure if you
could see these people and talk to them, you would be happy
for them. I think we could go out, if we made a soliciting
campaign, and sell the rest of these in less than a week.

Mr. Jones: I offer that in evidence and ask that it be
marked Petitioners' Exhibit Number Eight.
(So marked and filed.)

•
page 31

~

*
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By Mr. .Tones: ·
· Q. Would you explain to the court what this is T
A. These agreements are made with builders and it is an
optional agreement. They have come to us and want to
know when we are going to do this or that and to know all
about it. We didn't have much time, we didn't have stakes
-0n ·the lots, we could only go there and take the builder and
say, ''Your lot is going to be right along here.'' None of them
are less than $5;000.00 and I think they will go up to $10,000.00,
so we tell them they can put up $50.00 for an option until
.we had gotten the property taken into the city and when
arrangements have been made for the streets, and so forth,
and they understand just what that is We could have gotten
more of them if we had gone out but personally I don't
think we want to sell too many at this time to builders. We
would rather sell them like we are selling these to individuals.
It will give the subdivision a good start · to have personal
owners in there as.quickly as we can get them in. They are
good advertisement. You sell a lot to· an indipage 32 ~ vidual and they tell all their friends and sell a
lot of lots for you.
Mr. Jones: I offer this in evidence and ask that it be
marked Petitioners' Exhibit Number Nine.
(So marked and filed.)
Mr. Jones: I should like to make the same request, that if
necessary, we will withdraw this original and substitute a
copy.

Q. I show you a plat of that first fifty acres, which I would
'
like to introduce as Petitioners' Exhibit Number Ten.
(So marked and filed.)

Q. (Continuing) Would you explain this and the information contained thereon T
A. The ones in red are the sales to individuals along the
creek bank. The two here in yellow, we have had two people
that· wanted to buy those but we kept them back
page 33 ~ because we didn't know whether we might have to
use some top off of these lots in making that fill
so we decided we wouldn't sell those two.
'
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·These two adjoin another property and we thought we
should keep those. Over here we have a park a-rea and we
held these two out and we are thinking that somewhere dowri
.the line in the future we would want a larger park area. These
we have reserved.
Over here it goes into that entrance that comes in here so
we decided we would hold back on those until we got clarified
on this second section.
·
These are the ones that have been purchased by builders,
the ones in blue.
Q. How far have you progressed in the development of that
fifty acres, other than. the sales of lots Y
A. Just what do you mean?
Q. From a physical ·standpoint, have you done anything
about iU
A. Oh, we have had the survey made, we have had markers
put in on the street corners, and as I said, we have had the
man go in there and mark those streets with a drag so we
could get in there to show these people what we
.
·page 34 ~ have.
Then, of course, all of this work, the plat and
surveys. It is quite an expensive proposition but it had· to
be done. As soon as we have a decision and if it is in our
favor, we will immediately. stake all of the lots in this area
and will undertake to sell them and as soon as we can see
how we are moving, we will go out on this area; We will
purchase, which we have the right to do,_ the next :fifty acres
and start surveying, platting and staking in it.
Q. How long do you estimate it would take to complete
this project?
A. The selling of iU
Q. Yes.
A. At this moment it looks like we would get through it in
a couple of months, if we have good luck in getting our streets
in; weather permitting. Gentlemen, you have to visualize
.the fact that we don't have much fo show except a piece of
land. We ran a truck through there a few days ago. When
_it gets so we can drive automobiles down there, there will
be no trouble selling these lots. People will buy them because
there is a need for them.
:page .35 ~ Q. Are you and the other developers in a :financial position to complete this project?
. A.· Yes, sir: I mentioned in the beginning I have been in
the real estate business for forty-five years and I hope I
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have learned enough not to start a house until I have enough
money to finish it and· I can assure you that the money is in
the .bank.'
·
Mr. Goodrich,· before entering into this and at recent dates,
have you made a careful inspection of the subdivisions both
within the City of Colonial Heights and in the surrounding
·
·
areas, that is,· now in the countyY
A. Yes, sir.
· .
. Q. I am interested in knowing your reasons, as a result
of this inspection, why you say you would not be interested
in developing this property in the countyY
A. Well, in the first place, the entrance is prohibitive. It
just wouldn't work. It is prohibitive from more than one
standpoint. It is a very dangerous outlet. A good part of
it overflows when they have freshets and it would be quite
expensive. Certainly, coming out into that highway would
be something I would definitely not be interested in the property if it had to be done that way. I don't.think
page · 36 ~ people would buy lots if you had to come out on the
.
highway from that present outlet.
Q. Do you have any other reasons Y
A. Well, I don't believe we can dispose of the property unless we have.sewer. If we had a good outlet and didn't have
sewer, I wouldn't undertake to develop it at this time and it
would not be practical for the developer, to put a disposal.
plant in there for two reasons. First, you would have to
stick it right in your development and the other is you would
have to run your sewer and water lines, and so forth.
Q. Do you have anything further you wish to say at this
time with respect to this Y
A. Well, I think maybe we have covered that part of it as
far as I am concerned.· We looked at the properties. When
we discovered this property was for sale, and made the investigation, I personally was looking at it in the beginning
and one of my present associates had· been looking at it at the
same time and. we decided we wouldn't bump our heads together, we would put them together, and after looking into
it from every angl~; looking at other locations and compar,
ing them with this, and thinking about the type of
page 37 ~ property we were looking for and what the need
was, I decided and my associate came along .with
.
me, to buy the property and develop it and that is because
we know the need. We have the money to do it and it is desirable property for that ·purpose. To my way of thinking~
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.it could not begin to be duplicated in or close around Colonial
Heights. Petersburg has Walnut Hill. Colonial Heights is
Colonial Heights, it is here and here and here, all over. When
.you are in Petersburg and speak of Walnut Hill, it is somewhat like in Richmond when you speak of Windsor Farms.
-That is to Pet~rsburg what Windsor Farms is to Richmond,
if you are familiar with Richmond.
CROSS EXAMINATION.
By Mr. King:
Q. Mi:. Goodrich, I think you were not asked by the other
side whether or not you are a party to this case. You are,
are you not?
A. Yes, sir.
Q. · As I read the record, the slight familiarity
page 38 ~ I have with it: you and Mr. Lavenstein and Mr.
John Snead are parties to this case, are you not Y
A. Yes.
Q. Now, will you recite, please, just to clarify my own thinking, just what is the relationship between the three of you Y
A. You mean, how it came abouU
Q. Yes, sir.
A. A friend of mine, a veterinarian, Dr. Shannon, was talking to Mrs. Berberich. They ran a dairy and she told him
she was thinking about selling her property. He is also my
veterinarian. I live in the country. He told her that I was
a developer and said some complimentary things which I appreciate and I went to see Mrs. Berberich. She told me she
had other parties :figuring and that she wanted a certain price
for the property. I told her I thought that was more than
anybody would give. However, after making numerous trips
to see her and to see him, she finally told me who the party
was that was :figuring on it and it turned out to be Mr. John
S-nead.
So we got our heads together and decided instead of bidding against each other we might do better if we
.page 39 l joined hands and purchase the property. In the
meantime, I have a grea:t deal of respect for Mr.
Lavenstein 's ability and :financial connections. He has good
connections for getting loans for purchasers of lots that want
to put up houses. He has good connections for ·getting the
money through FHA or VA. So I mentioned to :M;r. Sneaf;l
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I believe we would have probably a better set-up if we got Mr.
·
.
Lavenstein to join in this.
Q. You say, ''set-up"; do you mean a :financial set-up?
A. In so far as assisting the purchasers in financing their
houses, not on the property. Mr. Snead has the money, I have
the money, Mr. Lavenstein has the money. Either one of us
could do it alone.
Q. What you mean is that any one of the three of you is
. sufficiently fixed economically that you could independently
do the whole job, is that righU
A. Yes, sir.
. Q. I see. I think .you have answered what I had ·in mind.
What is your occupation generally, Mr. Goodrich? You have
used the word ''developer.'' What do you mean by that word,
''developer? ''
page 40 ~ A. Generally, I would. say real estate ..
Q. That is a very broad word.
A. I do a very broad business. I own properties in Colonial
Heights, I own Howard Johnson's Restaurant. I built it. I
own a big business section in the heart of Colonial Heights.
I own considerable property in Petersburg. I own an eight
hundred acre farm in Dtnwiddie valued at $300,000.00. I
would like to show you a picture of the house.
Q. What then is the general character of the business of
Mr. Lavenstein? What does he normally do for a livelihood?
A. Develop real estate, make loans and appraisals, and he
is heavily involved in the making of loans. They have a development known as Walnut Hill East, four hundred acres.
He is interested in .that. They are developers and they are
building a lot of houses and they are getting them financed.
Q. Is the present occupation of Mr. John Snead somewhat
the same?
A. In the first place, he is a lawyer, and in the second place,
he has been building and developing in perhaps a
page 41 ~ smaller way than either Mr. Lavenstein or myself.·
Q. Where do you live?
A. Dinwiddie County, Sutherland, Virginia.
Q. Is the house you were speaking of, the one you were
going to show me a picture of, is that where you now live?
A. Yes.
Q. Do you have any intention of leaving there?
A. No, sir.
Q. If. vou develop this subdivision, you don't intend to move
into it, do you?
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A. No, sir. I wouldn't mind living there. If I were to sell ·
my place, which I do not anticipate doing, I would surely buy
me a lot in that subdivision.
.Q. If it all turns out the way you hope it will, of course.
A. Yes, sir, I wouldn't want it if it doesn't.
Q. Have you arrived at any estimate of how much it would
cost you, Mr. Lavenstein and Mr. Snead to develop this property to the extent that you would be required to develop it to
make it available for sale and use by others?
page 42 ~ A. In the first place, we would develop it as I
told you awhile ago in parcels of fifty acres. Now
we have got to pay for those as we go along. We put up
$5,000.00 and then we have got to pay for it. When we put
up that $5,00.00 we signed a contract and we have· got to take
it. We wouldn't necessarily have to put up all of the purchase
price at one time and if we move along like we are doing now,
we will have plenty of money to develop the balance when we
move out of here from the property we have sold. I don't
mean profits. I mean getting back the money we have put in
it.
Q. I notice in the copies here are contracts entered into between you three gentlemen and Mr. and Mrs. Berberich and
later Mr. Berberich. I understand Mrs. Berberich has died.
Has she died recently?
A. She died suddenly.
Q. As I understand those contracts, you haven't obligated
··
yourself to do anything, have you?
A. Until these gentlemen give us the go-ahead signal.
Q. But at this moment you are obligated for
page 43 ~ nothing?
A. We are obligated to do certain things up.der
certain conditions.
Q. But the conditions have to be fulfilled before you become obligated, is that right?
A. That's right.
Q. This· agreement, Petitioners' Exhibit Number Seven,
describes the property as containing two hundred and. one
and three-fourths acres, more or less. Correct me if I am
wrong. Would you like to look at the original of it while
I go through this?
A. Yes, sir, I would.
Q. It describes the property as consisting of an aggregate
of two hundred and one and three-fourths acres, more or less,
and then, the property from thereon is divided into part one,
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. part two, three and four. Is. that corr.ec.U That is, the land
itself is all divided into four parts.
.
· A. It isn't described except by numbers, one, two, and so on.
Q. Tracts A, B; C and D. It is divided into four parts?
A. Yes.
.
page 44 ~ Q. And then, in part one of the agree~~nt it is
recited that the three of you on the cond1t10n that
vou have mentioned will pay $30,000.00. Is that correct¥
. A. Yes, sir.
.
.
Q. And did you say you had already deposited $5,000.00
on thaU
A. No, sir.
. Q. You have not?
A. No, sir.
.
Q. All right. As I understand it, that :first Tract A consists
of approximately :fifty acres. Is that right?
A. Yes, sir.
Q. Now Tract B mentioned under part two of the agreement
refers to another :fifty acres which would be sold for $25,000.00,
if and when sold. Is that correct?
A. Yes, sir, but we have to put up $5,000.00 first as an
option on the next fifty acres at that time.
Q. I see. But the total price would be $25,000.00, $5,000.00
of which was paid at one time and $20,000.00 at another. Am
I correct or incorrect in that?
page 45 ~ A. No. We pay $25,000.00 and put up $5,000.00
in advance each time. In other words, they have
$5,000.00 of our money continuously until we get to the last
tract as we go along.
Q. All right. Assuming you took the entire two hundred
and one and three-fourths acres, what would be the total price
you· would pay?
·
.
A. $110,000.00.
.
Q. That is the figure I get .. Now looking over here, you are
obligated to pay nothing unless the property is annexed?
A. Right, except we have already given them $500.00.
Q. That is more or less a token payment, to bind the bargain, so to speak?
. A. Yes, and we have spent a good deal in developing up to
this point.
· Q. All right. Now let's look at this exhibit on the right,
number one. As I understand it, that shows the plat of the
entire tract and that is the plan you would follow should the
whole thing develop as you wish?
·
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page 46

~

A. Yes, sir, that is the set-up we are working
on. You have to have an overall plan or your
streets do not align and your development gets out

of hand.
Q. Let me ask you this. Has any conveyance been made to
you and your two associates or to the corporation which has
sU:cc~eded you T
A. No, sir.
Q. Then the last exhibit you put in which shows the first
fifty acres colored in red, yellow and blue, that is not quite
correct when it shows in the lower right-hand corner that a
certain portion of it has been sold, is it T
A. Subject toQ. You can't sell anything you do not presently have, can
youT
A. You can, subject to certain conditions.
Q. We might disagree on that. You haven't handed over
a deed on that, have youT
A. No, sir.
Q. What percentage or proportion of those who are interested in this property are themselves developers T
A. None that I know of. The ones in blue are builders.
Q. What is their present interest T They have
page 47 ~ said, in effect, if you acquire this property and develop it and put in these streets, and so forth, and
if it is annexed into the City of Colonial Heights, then we
will come in and take these lots and on these lots we will
build homes and sell those homes to other people. Is that
about itT
A. Yes.
Q. Let me ask you this. Who is going to pay the cost of
putting in the sewer lines and the water lines T
A. The City of Colonial Heights.
Q. Who is going to pay the cost of putting in the streets T
A. We are.
Q. What else are you going to put· in T
A. The bridge.
Q. Will the amount of the cost of the bridge and of the
streets be ultimately passed on to the man that buys the
house, as best yo~ can T
A. In the overall picture, yes.
Q. Do you know offhand what the City of Colonial Heights
charges for connecting to a sewer lineT .
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page 48

~

A. $300.00.
Q. And what about the water?
A. That is $300.00, for the water.
Q. What is it for the sewer?
A. Nothing.
.
Q. Nothing to connect to the sewer line T
A. That is my understanding.
Q. You are sure of that? ·
A. Some of these folks around here can confirm that.
Q. Well, if they charge for a connection to a water or a.
sewer line or both of them in the amount of $300.00 and your·
investment for streets and the bridge increases your cost, is
it not true that ultimately that burden passes on to the purchaser of the home?
A. Well, we surely expect to get the cost of the streets and
we expect to get a profit.
Q. Incidentally, have you estimated what your profit might
be, by way of hoping, of course Y
A. That is a military secret.
Q. But you have a hope that it will be substantial?
A. We hope it will make some money or· we
page 49 ~ wouldn't be up here talking to you folks. We are
not working for our health and we are not working
entirely for the purchasers in that property. It is a business
project and if we were not trying to operate it on a business
basis the folks would not get what we are going to give them.
Q. It is a business venture for you T
A. Absolutely, and I am very proud of my record as a real
estate developer and I am sure that I wouldn't be interested in
it if I wasn't going to be happy about it and proud of what
we are going to develop. That is the biggest part of life, the
satisfaction. If you had lived as long as I have you would
know that. If you have enough to live on, that is worth more
than all you can make. If you are hungry, it is different.
Q. I will agree. Incidentally, you mentioned you would
develop that into a class A subdivision.
A. Yes, sir.
Q. What do you mean by that? Is that the best you can
develop?
A. Not necessarily the best. I developed a property in
.
. Knoxville, Tennessee, where the minimum price
page 50 ~ was $30,000.00. Colonial Heights cannot stand that
kind of development but there is a need for a development with a uniformity of better grade homes, $18,000.00
to $22,000.00, I think: I said before in my testimony.
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Q. When you mention a class A development, you mean it
is an A. No. 1 development for that particular locality! You
use that in a more or less colloquial sense 1
A. That locality lends itself to the type house that would
be classified $18,000.00 to $22,000.00, which I would call, if
properly supervised, I would say it would be an A-1 community.
Q. You say properly supervised. By whom¥
A. The developer. Every plan of every house that goes
in there has to be submitted and 0. K. 'd.
Q. To whom is it submitted?
A. To the three of us.
Q. To your recently formed corporation, is that right 1
A. That's right.
Q. And I understand that corporation has succeeded to
the position of the three of you¥
A. Right.
Q. Now, Mr. Goodrich, on April 3 the lawyers
page 51 ~ were present and we had a pre-trial conference and
we passed questions back and forth to each other
asking each other to give answers to certain things and one
of the questions that the county asked tl;ie city was that the
County of Chesterfield requested that the defendant, City of
Colonial Heights, and the intervenors, meaning yourself, provide tables, plats, and so forth, as t.o the following matters,
and number fifteen says this, "The location of any bridge or ·
bridges proposed .to be built over Swift Creek tq the area
sought to be annexed,. together with the plans therefor and
the estimated cost of construction.'' In the answer that was
filed on your behalf this was said in response to that ques. tion, '' Proposed bridge across Swift Creek, location is shown
on attached plat.'' This is the. plat shown at the very bottom there, Petitioners' Exhibit Number Three?
A. Yes, sir.
Q. And then it said this, '' Detailed sketches and evidence of
cost to be presented at trial.'' Are you in a position to give
us those things f
Mr. Jones: Other witnesses will present that.
page 52

~

By Mr. King :
Q. You are certainly in a position to give us
evidence of cost.
A. No detail.
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Q. If·you are going to pay for it, do you know what it is
going to cost Y
A. Approximately.
Q. What do you think it is going to cost, approximately?
A.. More than some of the prices we have.
Q. Can't you give us an estimateV
A.. It will probably cost between $30,000.00 and $35,000.00. _
Q; How much will it cost to lay down all the streets in the
plan,? What is your estimate on that?
A. What is the footage in the streets? Every one ·of you
gentlemen know. ·
Q. Just give us your estimate.
A.. I would say it would cost about $10,000.00 in this section.
Q. Well then, would your total cost be $10,000.00 per section or a total of $40,000.00 for all four sections?
page 53 r A.. Probably would.
Q. Have you been advised of those figures Y
A.. From experience, from putting in two thousand feet
today.
·
Q. Doesn't the terrain have something to do with the cost
of the streets Y
A.. Yes, sir.
Q. You are familiar with the terrain there, are you not V
A. Yes, sir.
Q. Have you been advised as to the total amount of excavation your corporation will have to make in order to develop
this property? What is your nearest e.stimate of the amount
you will have to spend?
A. You mean, the entire property?
Q. The entire works.
A.. It' will probably run around $125,000.00 or $150,000.00.
Q. That would be the cost of development?
A.. Yes.
Q. Now, I understand from what you have said, that would
be putting in a bridgepage 54 ~ A.. (Interrupting) Building streets all over the
entire subdivision, doing grading, clearing, surfacing. Of course, we are going to cut that cost as much as
we can, get it down as low as we can and do a good job.
Q. Well, then, have you undertaken to reach a pretty definite idea of what the cost of development would be to you?
A.. To me?
Q. Yes.
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A. Do you mean what money I am going to have to put into
it or do you mean what the total cost is going to be T
Q. You have testified the total cost would be $110,000.00 on
all the land. Are you certain with respect to what you think
the cost to your corporation, the Sherwood Corporation,
would be to completely develop the property to the point
where it would be saleable and profitable T
A. You can add those figures up and you will have the total,
if we develop it all at one time, which we do not propose to do.
Q. Do you have an estimate of the cost for the first :fifty
acres?
page 55 ~ A. I gave that to you.
Q. What was that?
A. The whole business was $125,000.00.
Q. What was your estimate of the development of the first.
fifty acres T
A. The cost of the land, $30,000.00.
Q. I mean, the development of it.
A. You mean the bridge T
Q. Yes, you would have to put in the bridge for the first
fifty acres.
A. We would have to put that money up. $45,000.00, something like that, maybe a little over.
Q. Is that for the bridge T
A. No, for the bridge and the streets.
. Q. Have you made an agreement with the city whereby the
city has promised to install sewer, water, lights and so on T
A. Yes, sir.
Q. Are you familiar with that agreement?
A. Yes, sir, fairly. I know the general contents of it.
Q. You signed it, didn't you T
page 56 ~ A. Yes, sir, but I don't remember every word in
it. I know what they have agreed to do,
Q. If a certified copy of the original petition of Mr. and
Mrs. Berberich indicates it was :filed September 6, 1955, would
that seem approximately correct to you·?
A. I don't'get what you mean. .
Q. Does it sound reasonable to you to say the case was.
started last September T
.A.. I am not sure about dates but I would say we started'.
about that time.
·
Q. All right.
A. It may have been a little earlier or a little later. I can't
recall.
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Q. Now in the petition filed by yourself, Mr. Snead and
Mr. Lavenstein, which petition was filed September 27, 1955,
in paragraph three you state that because of its proximity
to the City of Colonial Heights, its geographical and topographical nature; the said property is readily adaptable to development as a residential area and that the petitioners had
definite plans for the immediate development of some four or
:five hundred homes, provided the property was anpage 57 -~ nexed to the city. You say there you had definite
plans. Is that correct?,
A. Yes, sir.
Q. Will you tell us what the date is on Pet.itioners' Exhibit
Number One?
A. We had plans to do just what we have done.
Q. When did you make your contracts Y
A. We didn't have the plats but we had plans to get the
plats.
.
Q. I.n other words, you had the idea you would get them
at some future time, is that iU
A. Sure.
Q. When did you make these various arrangements to give
these options for property shown on Petitioners' Exhibit Ten,
which has the blue and yellow and red marks?
.
A. Just as soon as the engineer gave us enough to go on.
Q. Now this is your Petitioners' Exhibit Number Eight and
this is a sales contract by Sherwood Hills Development Corporation, M. D. Q-oodrich, President, and John A. Snead, Jr.,
Secretary, to J. Carlton Potts and Elaine G. Pott_s, his wifer
dated May 1, 1956, which was exactly a week and
page 58 ~ one day ago.
A. Yes.
Q. And here is another one to Wilbur S. Dishman on April
18 and here is one tc> Howard E. Olson and Dorothy S. Olson,
his wife, on April 27, and one to Gilbert P. Picardat, Jr. and
Margaret D. Picardat, his wife, on :April 30, 1956. All of
these are 1956. One ·to Jacob A. Crocker and Margaret B.
Crocker, his wife, on April 18, Joseph F. Brugh and Mary K.
Brugh, his wife, on April 30, Robert N. Picardat and Sylvia
R. Picardat, his wife, on April 25, William N. Nelson, II on
April 18, Russell J. Terpenny and Ellen E. Terpenny on April·
18, Aubrey L. Cotten and Martha M. Cotten, his wife, on April
26,.Preston Picardat, Jr. and Margaret D. Picardat, his wife,
on April 19, l'l.nd John -A. Snead, one of your associates, o:n
April 18. Those are what are labeled, '' Official Sales Contract.'' I assume they are option contracts.
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A. No, they are sales.
Q. But we have agreed you had nothing to sell.
A. Subject to being taken into the City of Colonial Heights.
Q. You have an agreemen,t with the city, do
·
page 59 ~ you not T
A. Yes, sir.
Q. Do you remember the date of that agreemenU
A. No, sir.
·
Q. If I told you that the Council for the City of Colonial
Heights did not adopt an ordinance agreeing to do any of
these things until April 17, less than a month ago, would you
agree with thatY
A. If that is what they say. I don't remember mJself.
Q. What really is the case T Have you been running around
· getting people to jump in on this thing, making it look like
this was a good show?
A. We are not that naive. The people that bought these
lots came to us, individuals. They were people that had been
·talking to us about getting some lots and we told them we
didn't have the property marked off sufficiently to show them
exactly where the lots were, so the salesman went over with
them and we told the salesman, '' Tell them if they want to
select some lots, we will give them an option and after we put .
the streets in if they don't wan,t them, they don't
page 60 ~ have to take them."
We are not worrying about the selling of the
lots and we are not trying to make a grand show. These are
just facts. We hope that all of you folks will understand
that we are sincere when we say we will put our money into
that development and our experience tells us it is a good place
to develop.
Q. I believe you.
A. Thank you.
Q. I have a few other questions. ·. After this property becomes· fully developed, how many houses do you expect to be
put on itT I am speaking of the entire tract now.
A. Within any given period T
Q. In the next two or three years, I will say, when fully.
developed.
A. When fully developed Y Some years back,- you would
start a development like this and you. would get a few houses
in it and it would drag and you would get a few more and it
would drag and it was all due to lack.of any proper :financing.
Now, we have a set-up that people can go ahead and build
houses and get them on a basis we can pay for and in this de-
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velopment I am :finishing up, the houses were
coming right along behind the sale of the lots because they can get them :financed and that condition will cause a great number of houses to be built in that
area in a comparatively short time.
Q. Well now, how many houses do you think would be built
on there if fully developed T
A. You realize it is a pure guess T
Q. I think the whole thing is a guess.
· A. After we had sold out the whole development, all of
the lots?
.
Q. Yes, sir.
·
·
A. I would say sixty-five to seventy-five per cent of them
would be built on within two years after each lot was sold.
Some of them will build faster and some will take longer.
Q. How many lots are there T
A. Roughly five hundred. Call it five hundred.
Q. Sixty-five per cent to seventy-five per cent of five hundred is approximately three hundred and fifty?
A. Yes. I would like to take you in a development started
three years ago and show you how thick the houses
page 62 ~ are.
Q. Some go very well and some don't go so well,
isn't that right?
A. We have every reason to believe this will go well or
else I wouldn't pay $110,000.00.
Q. You mentioned there was some development in Petersburg built alongside a railroad track and it didn't do very
well.
A. It was years ago.
Q. What about this one along the railroad track here T
A. That track was already there and it is on the other side.
I can take you in Walnut Hill and they have so;me houses backing up to the railroad selling for $25,000.00.
Q. It is your opinion that the fact it runs right along with
the Southern Railway would not injure the property?
A. Not as a whole. That street that goes along by the
railroad will probably be the last one to be built on.
Q. You have an area marked in the center for a school build·
ing. Who would build that schooU
page 63 ~ . · A. Colonial Heights, if it is built.
Q. Do you have in mind that would be an area.
for a high school or what type of school T
A. That would have to be up· to the school authorities.
We know desirable locations are hard to get for schools with

page 61
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ten acres of ground. If they want it, we would be delighted
to have them. If they don't, we will cut it up in lots and sell
them.
·
Q. Let's assume that the city was unwilling to put in the
sewer lines but the city was willing to let this development
connect with their sewer system. . Could not you and your
associates install the sewer lines and provide the connections 1
A. -I suppose it could be done.
Q. And could you not lay down the water lines and connect
those with the county li:r~e over by Route 1 T
A. I haven't investigated that phase of it.
Q. They ha:ve a six inch line over there.
A. Probably could be done,
Q. If that could be done at your expense, that economic
burden would be passed on to the ultimate purchaser, would
it noU
page 64 ~ A. Just the water, not the sewer.
Q. ·If it turned out that you and your associates
put in the sewer and water line1:1 T
A. You mean, add it to the price of the lots T
Q. Yes.
·
A. We would have to do it if we were to put them in.
Q. So what you are saying is that you are going·to put in
the bridge and the streets and the gutters and instead of putting in the sewer and water lines, the·city is going to do thaU
A. Right, and build the fill to the bridge.
Q. But instead of the primary expense of the water· and
sewer lines being borne by you and your associates, it will
be borne by the city T
· · A. Yes, sir.
. Q. And ultimately the man who buys the house will pay
fol' it anyway?
A. No, just the water. The purchaser of the lot doesn't
pay for the sewer. They pay for the water and the tapping
charge.
Q. Don't you realize there is a tapping charge
page 65 ~ to get in a sewer line?
A. I haven't heard about it.
Q. Your contract says there is. ·
A. It says a charge for sewer tapping?
· Q. I will read it to you, reading from paragraph four, "The
City is to extend water and sewer lines into and along the
streets of said property as the same is developed, without
cost to said Corporation, it being understood that each lot
owner will be required to pay unto said City the usual fee of
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$300.00 for tapping said water and sewer lines, or such.fee as
may be then currently charged by said City." ·
A. I was under the impression that the charge was for
tapping the water.
Q. The contract says for both but in any event the cost of
putting in the water and sewer lines, no matter who pays out
the money, will ultimately be borne by the man who buys the
house, will it not?
A. No. It would depend on whether that $300.00 would
be for all of it or not. I don't think it would. I am reasonably
· sure it would not.
Q. I hate to ask you to do it but I am somewhat inclined to
ask you to measure those distances and let me
page 66 ~ know how many connections you think there will
be and multiply by $300.00. · You can ignore that
if you wish.
A. I don't want to do it.
The C_ourt: I do not think it is necessary to take the time
to do that now.
Mr. King: I agree.
By Mr.King:
Q. But it is true the cost is passed on, as best you can, to
the man who ultimately buys the lotT
A. We don't pass anything on to him. If the city charges
it, it is passed on to him. That is out of our hands.
Q. That is perfectly true, because you are not a party to
that at all, are you?
.
A. Yes.
RE-DIRECT EXAMINATION.
By Mr. Snead, Jr.:
Q. Mr. Goodrich, Mr. King has suggested that you could
put in your own sewer lines in this subdivision and
page 67 ~ develop it in the county. Where, if at all, could
you tap in those sewer lines?
. A. I figured he was going to provide that information.
Witness stood aside.
(Whereupon, the court took a brief recess.)
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a witness called by and on behalf of the petitioners, after
being duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Jones:
Q. State your name and residence.
A. Fred R. Shepherd, 108 Hanover A venue,
page 68 ~ Colonial Heights. ·
Q. How long have you lived in Colonial Heights 1
A. 1921, I think it was.
Q. Since 1921?
A. Yes.
Q. You are the Mayor of Colonial Heights?
A. Yes.
Q. How long have you been Mayor of Colonial Heights?
A. I was elected on the Council jn 1926 and elected Mayor
in 1928. My term expires September 1 of this year.
Q. In addition to your duties as Mayor, have you served in
any other public serving capacity?
A. Yes, sir.
Q. What capacity?
A. You mean, in addition to the city 1
Q. Any other public service1 on any other boards or organizations such as welfare or anything like that.
A. Yes, on the draft board all during the war
page 69 ~ and welfare too.
Q. Are you the Trial Justice of Colonial
Heightsf
A. Yes, sir, but I am trying to get rid of it as fast as possible.
Q. Also the Juvenile and Domestic Relations Judge?
A. Yes.
Q. Do you have a separate business f
A. Yes, sir, I have an office in Petersburg, real estate business such as rentals and collection business.
Q. Are you a party to this suit?
A. No, sir, no more than I was brought in on the basis of
land I own adjoining that.
Q. What I mean is, did you direct me to :file an answer in
this suit for you f
A. Yes, sir.
Q. And by filing that answer, you have become a party to
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the suit, although you are not one of the original petitioners¥
A. No, sir.
Q. How much time a week do you spend as Mayor of Colo.
nial Hei,ghts ¥
page 70 ~ .A. About seven days a week, part time.
Q. Please tell the court what your interest in
this suit is.
· A. The only interest I have, I think it was 1946 or 1947 I
bought a piece of land when t}J.ey were building the water
plant, right across the street. The city annexed it and the
city line ran right through it, part in the city and. part in
the county..
Q. What effect has having part of your land in the city and
part in the county had with respect to the development of that
land up to now¥
A. I never made any great effort to sell it and it couldn't
be developed because the county line ran right through it.
I have about twenty-five acres in the city and the balance
in the county.
Q. Mayor Shepherd, have you read the information which
was filed in response to the request of the county for information at the pre-trial conference 1
A. I think so, yes, sir.
Q. The information consisted of various facts and statistics¥
A. Yes.
page 71 ~ Q. Have you examined the colored plat which
has been introduced¥
A. Yes, sir.
Q. Have you examined any of the other maps which were
filed, a map of Chesterfield and also a plat showing the fifty
· acres 1
·
A. Yes, sir.
Q. To the best of your knowledge and belief, is that information as filed, tax receipts and developed areas and so
forth, is that information correct to the best of yo~r knowledge¥
A. To the best of my knowledge it is.
Mr. Jones: I wish to introdu~e all of that information
which was filed upon request as Petitioners' Exhibit Number
Eleven.
(So marked and filed.)
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By Mr. Jones:
Q. Mayor Shepherd, is Colonial Heights a second-class
city¥
A. Yes, sir.
Q. Would you describe the city government as
page 72 ~ to type¥
. .
A. Operated under what they call the mayor
form of government." That is the only city in the s,tate that
still has it. We have :five councilmen and the mayor. The
mayor is elected separate and the councilmen elected separate.
Q. How often do you meet¥
A. Regular meeting once a month and we are subject to a
called meeting at any time. We try not to have any more
called meetings than possible.
Q. Are you paid and the councilmen paid T
A. Yes, sir.
.
Q. What courts do you have T
A. Trial Justice, Domestic Relations, and Juvenile.
Q. Is there any assistant trial justice T
A. Yes.
Q. With respect to joint functions with the county, what
functions do the city and county carry on on a joint basis Y
A. These people are so much more familiar with that than
I am. We are a second-clas~ city. The judge is
page 73 ~ also judge of the county and city.
The Court : · Couldn't this court take judicial cognizance
of that, if you draw up a paper setting up those things T
A. The Welfare Department works jointly. We have the
same directors as the county. We used to pay our part into
the county and they distributed it but under a state ruling
we have to set up our own project now but it is still distributed
and supervised by the same heads. We could separate and
have our own but it takes care of the overhead cost and is
more economical and we figure more efficient.
The Court: I think Colonial Heights has two members of
the Board of Welfare and the county has three.
By Mr. Jones:
Q. How about the game warden T
A." The same. Chesterfield has two and we have one and
we pay a proportionate part of his salary.
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Q. Are there any other public servants in the same capacity?
A. Commonwealth's Attorney,· Clerk, Judge and Sheriff.
That's all.
page 74 r Q. Does the city have any zoning laws?
A. Yes, we have a zoning law. I might add that
part of our territory of the last annexation before this has
never been zoned for the simple reason on account of the toll
road we have been holding it up waiting to see what would
happen there. Most of the property is industrial and some
of it residential but of course, it is hard to tell the exact location of the toll road, where the connections are going to be.
There is no way we can tell definitely. We have a pretty good
idea.
Q. Does the city have a building code?
A. Oh, yes. Yes, sir.
Q. Does the city have any building restrictions T
A. Yes, sir.
Q. Can you briefly outline those restrictions T
A. Well, no building can be less than eight hundred square
feet. We have a restriction as to some subdivisions as to the
size of the lot.
Q. Does the city have any plumbing requirements T
A. They have a plumbing code and an electrical code. We
have to do that to meet the underwriters' requirepage 75 r ments for our fire protection. If we didn't, we
wouldn't get the rate we do. We have the same
rate now as the other cities. That is, insurance rate.
Q. What city employees are there? How may of them are
there?
A. You want to name them T
Q. No, just the number.
A. Commissioner of Revenue, Treasurer, Chief of Police,
City Attorney, Superintendent of Streets, Superintendent of
Water Department, Superintendant of Filter System, Superintendent of Sewage Disposal Plant.
Q. Are these people all full time?
A. Yes, sir. Then we have a City Engineer and in addition
to that we have a Consulting Engineer that works with him.
He is not on full time. He just works when needed.
Q. Does the city have l'!, school board T
A. Oh, yes. I don't know how good it is you being on it
(laughter) but we have one.
Q. Will you briefly trace the development of Colonial
Heights up to the present to show the rate of growth.
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A. We incorporated in 1926 before Judge Cox.
page 76

r

The Court: Didn't you gentlemen cover that in
this stipulation¥ ~
Mr. Jones: I was interested in respect to the rate it has
grown.
Q. When you became Mayor, how large was the city! How
many homes in it?
A. Between six and seven hundred people, I think. That is,
when the charter was issued in 1926.
Q. What facilities did it have at that time?
A. Nothing, no more than we had a few developers that had
their own private water systems.
Q. What did the city do with the sewage when it was first
incorporated?
A. Used septic tanks.
Q. Was there any disposal plant at that time!
A. No, sir. Our first bond issue w:as in 1927 for $90,000.00
to install water and sewer.
Q. Where was the sewage thrown then?
A. In the Appomattox River.
Q. It was thrown into the river?
A. Yes.
Q. Moving along· to 1948, it is shown that up to
page 77 r 1948 the Town of Colonial Heights was between the,
two railroads and Old Town Creek. At that time,
what facilities did Colonial Heights have?
A. I think we completed our water plant in 1948.
Q. You think it was completed in 19481
A. Yes, sir.
Q. Would you briefly describe the water facilities which
Colonial Heights has and briefly tell its capacity, what it can
do?
A. Our water system has a capacity of twelve hundred
thousand gallons a day. It probably can be pushed more than
that. That is so designed we can add on to it as the population increases, if necessary. Since then, we have built our
sewage disposal plant, designed to take care of a population
of fifteen thousand and that is also planned and laid out so it
can be added to with a very little expense.
Q. Does the city also have street lighting!
A. The city furnishes all street lights. The city is well
lighted, I think.
Q. How are the street lights provided 1
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page 78

r

A. By the city.
Q. Also the fire hydrants 7

A. We have to meet the underwriters' requirements. Every residence has to .be within a thousand feet of
a fire hydrant. If you don't, the owner is penalized by a
higher rate.
Q. Who paves the city streets 1
A. The city does.
Q. Does the city have the equipment to do this 1
A. We have. We have a complete line of road equipment.
We have an experienced man that has been building streets
for twenty years. We have every piece of road equipment
that is necessary. We have just recently purchased a ten-ton
roller.
· Q. You say the city has all of .its own equipment. At what
rate can the city pave the streets or re-pave the streets?
What are the capacities of the city as far as paving with
the present employees and equipment?
A. We do it with our own equipment. As a matter of fact,
we built the water plant and the sewage disposal plant; as
long as we had the engineer he did most of the design and we
did all of it.
page 79 r Q. Would the city pave the streeets in this area
proposed to be annexed without having to buy any
new equipment 7
A. Yes, sir. We have everything we need from that angle.
Q. Wouldn't you have to add any additional employees to
pave the streets in the proposed annexed area 7
A. That is a hard question. It depends on the season. I
think by the time we get ready for that, we will be caught up.
We are in the p·rocess of putting in a lot of water and sewer
lines and have a lot of streets torn up. When they are all
finished, you cannot put the asphalt down when it is wet, but
we ought to have it all completed in the next thirty days. I
don't mean maintenance. Maintenance is all the time.
. Q. What is the city policy on installing gutters and sidewalks 1
A. We don't have any set policy at the present time. We
are trying to complete other things and get to that later.
Some of the old part has gutters and sidewalks. We put
in a lot during the war. ,We took advantage of the CWA
projects and installed a lot of water and sewer lines
page 80 r under those projects. We are right well fixed from
that angle.
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Q. In the tour we took this morning we saw two buildings
which are described as city halls. Why does the city have two
of them?
A. We outgrew the old one and built a new one.
Q. What are the capabilities of the new one?
A. I think it would meet all the state requirements. We
tried to get it all under one roof, the fire department, the police
department and all under one roof.
Q. What offices does the building contain Y
A. Treasurer and Commissioner of Revenue, City Engineer, Chief of Police, Chief of Fire Department, Welfare and
Health,-all the way down.
Q. What is the estimated cost of the new City Hall Y
A. Around $182,000.00, I think. That is not including furnishings. That is the building and heating and air conditioning.
Q. How many city employees will there be in the new City
Hallf
page 81 ~ A. Same as in the old one. We do not contemplate adding any more.
Q. What are you going to do with the old one Y
A. Council never has decided. We have had quite a demand, people wanting to rent it and I hope some day to tear it
down and put a road. If they had done that, we wouldn't
have had the toll road.
Q. Tell us about the fire department and the police department. Of what do they consist?

The Court: Mr. Jones, haven't you covered all that in the
stipulation'?
By Mr. Jones:
Q. Does Colonial Heights have a motion picture theatre Y
1
A. One.
Q. I see. Without going into any elaborate statement, what
restaurants, hotels and motels are available in Colonial
Heights, just briefly?
A. I don't know. I will have to stop and think and count
them.
Q. Who controls the gas lines in Colonial Heights Y
A. The Petersburg-Hopewell Gas Company.
page 82 ~ Q. Do they decide where the lines are placed Y
A. They are placed in the public streets. They
consult with the engineering department before they are laid.
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Q. Are there any banks in town Y
A. Two.
Q. Any doctors Y
A. Two.
Q. Any dentists?
A. Three.
Q. Any drug stores?
A. Two.
Q. A hardware store?
A. Two.
Q. A shopping center?
A. Yes, sir, and' a funeral home too.
Q. Explain the city's method of building capital improvements such as the City Home, Disposal Plant and Water
Plant.
A. The City Home was let out on contract to the lowest
bidder. The Water and Sewage Disposal Plant, Mr. Perrow
was the engineer and he designed it and Mr. Hardy
page 83 r and I built it, both of them.
Q. You found by building it yourself it was a
great saving to the city?
·
A. A great saving.
Q. How many churches are there in Colonial Heights?
A. Three Baptists, one Methodist, one Presbyterian, one
· Church of Christ, one Christian Scientist, and another one
I don't know the name of.
Q. Does the city have a recreational center?
A. Yes, sir, and they have one Catholic church across the
bridge.
Q. The city has a recreational center recently built?
A. Yes, sir.
Q. Who supervises that recreational center, if anyone?
A. You mean the recreation time after school is out? The
City Council employs Mr. Congdon who is a supervisor at
Petersburg High School. He has the program and is in charge
of all th&t. Two ladies and two men help him. Anything to
get the kids out of mischief into something worthpage 84 r while.
Q. Is he employed full time during the summer?
A. Yes, sir.
Q. Does he have a full recreational program during the
summer?
A. Yes, sir.
Q. Mayor Shepherd, what is the general nature of the city,
residential or industrial?
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Q. What would you say is the natural direction of the
growth of the city!
A. It will have to grow east or west, as far as I can see.
Q. As far as the city growing east or west, will the proposed toll road affect this in any way?
A. That's right.
Q. How will it affect it?
A. Well, I think it is an unknown quantity. I don't know
whether it .will keep people from building in there or just what
is going to happen. I think, under the requirement they have
to build an underpass to the present road-there is
page 85 ~ property to the east of the toll road that is mostly
gravel land. They bought it and owned it before
the city ever annexed it. Most of the property east of the
proposed toll road is owned by Southern Materials and Gravel
Company and whether they are going to start developing it,
I don't know. They bought it and bought the gravel rights
and they also have a right of way to serve the area. Whether
the toll r.oad is to go under it or over it, I don't know which.
Q. How does the city handle garbage collection Y
A. We have a garbage collection. Back in 1938 or 1936
the city bought ninety-one acres of cut-over gravel land east
of the land known as Roslyn Farms and we have been using
that as a garbage .dump and we also get all our gravel to build
streets from this piece of land.
Q. How often is it collected?
A. Every day we have two trucks going. Every home gets
collection twice a week; business places get every day.
Q. Does the City of Colonial Heights have an agreement
with Sherwood Hills Development Corporation for ·the development of this property?
page 86 ~ A. Yes.
Q. Is this the original of that agreement?
A. Yes.
Mr. Jones: I should like to introduce this in evidence and
ask that it be marked Petitioners' Exhibit Number Twelve.
(So marked and :filed.)
Q. How does the city propose to recover its expenditures
in this area as regards paving of streets and the approaches
to the bridge and street lights and water and sewer?
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A. Under that agreement the developer is supposed to build
a bridge. We have always had a policy somewhat different
from other cities. Where people will develop property and
start to build homes, show they ca~e about it-we wouldn't
start building streets until we had assurance the homes would
be built. We have always built the streets for the different
subdivisions. About six months ago w~ changed our policy
somewhat from the standpoint we raised our water tap rate
from $50.00 to $200.00 and the sewer tap rate from
page 87 ~ $12.50 to $100.00, :figuring. that would absorb some
·
of the cost.
Q. Do you have any estimate as to how much the annexation
of this area would cost the city in terms of additional services
to .the residents?
A. I haven't ,figured that.
Q. This suit was filed last fall and given some publicity in.
the papers. Have any residents of the city complained to
you or come to the council or voiced any objection to this annexation.
·
A. None whatsoever.- If there is any objection, I haven't
heard it and I think I would have heard it if there had been.
Q. Tell the court what the circumstances of this 195;3 annexation were as far as the city's position was concerned.
A. Same as it is now. We feel right complimented because
the people petitioned and wanted to come in. Of course, we
joined in and agreed to take it but it was started by the people
living in that area, not by the city.
Q. In your opinion, is there any need for an area such as
this to develop the type. of subdivision that has
page 88 ~ been proposed to this court?
A. Yes, there is much need. Our best residential
section is built up and we have got to have some new ones
somewhere. I live in the old part of Coloni1~.l Heights and it
is ninety-eight per cent built up.
· Q. I show you this lower section of Colonial Heights which
has ~ very fine residential section, the oldest section of Colonial Heights, I believe.
A. That is the original Colonial Heights.
Q. Would you say a good bit of ·that is a class A subdivision?
A. Yes.
Q. Are there any more lots or space available ·there?
A. One or two lots I know of. One owned by Mr. Willard
Ashby near me, he bought it and wouldn't sen· it. That is
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the only two I know of that is available anywhere in the original subdivision. His daughter told me she wouldn't sell it
because she was saving it for one of her sons to build a home
on.
Q. In the testimony earlier the question was asked with
respect to the six inch water line which extends
page 89 ~ into the county. At the water plant what size line
is available t
A. What size 1
Q. Yes.
A. Twelve inch line.
. Q. Has the city taken any steps in respect to extending any
water line to the people along Swift Creek Lane"/
A. Yes, sir. The water is no problem. Council has already
authorized it. You will notice on the first twenty-five acres
of mine, it is in the city and council has authorized a water line
going down Swift Creek Lane and that is the only part of
the city I know of that we do not have a water line available.
Q. How would this water line be brought across Swift
Creek?

A. Mr. Tazewell and I discussed it. I want to talk to our
engineer before anything definite is done. I am hoping we
will bring it under the dam. If we cannot do that, it will
have to go across on pillars on Ellerslie A venue.
·
Q. I understand from your testimony that repage 90 ~ gardless of the action of this court in deciding this
case, the Council has authorized a water line to be
run to Swift Creek so that there will be water available there.
A. That's right, on the twenty-five acres of my property on
Swift Creek Lane.
Q. With respect to Springdale A venue, the proposed bridge
site, is there a sewer line running down Springdale A venue Y
A. That's right.
Q. How would the sewage be handled Y
A. That will all have to come across by gravity. I haven't
been down there and seen the grade of the property but there
is a possibility the western end might have to be boosted out
but all the front part would come out by gravity. Across th;
stream we put the pipe on pillars. It is not a problem at all.
Q. As I understand it, this property.which lies within this
"U", it would be much easier to serve this area for a firstclass subdivision than any other undeveloped area Y
A. It is just as easy. I wouldn't.say it would be any easier.
Ifls no problem.
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page 91

~

Q. There will be no gr~at capital expenditure to
the city?

·A. No.
Q. I believe when you :filed your papers to become a party
to this suit, you mentioned at that time that you proposed to
sell or were in the process of selling your section of real estate.
Is that right? At that time, you were considering selling
·
your real estate 7
A. Yes, sir.
Q. Have you taken any steps with respect to selling 7
A. I have a contract to sell, yes, sir.
Q. Is that conditional upon this land being annexed 7
A. No, sir.
Q. ht other_ words, you have a contract to sell? '
A. That's all.
Q. With whom do you have this contract?
A. The name of the corporation 7
Q. Yes, sir.
A. Colonial Construction Company.
Q. I do not represent this corporation, as you
page 92 ~ undoubtedly know. Therefore, I don't know how
recently this agreement was entered into but I assume it was entered into in the last few days as far as the
:final contract to sell is concerned. Is that right 7
A. That's right.
Q. Who is president of the corporation 7
A. Mr. Walter Johnson.
Q. Do you know who drew up the papers for the contract
to sell?
A. Earl White. He is an attorney at Petersburg.
Q. As far as your dealing with the corporation, does he
represent the corporation 7 ·
A. I think so. All the dealings I have had, he has always
represented me in most things.
CltOSS EXAMINATION.

By Mr. King:
·
Q. What is the relationship between Walter
page 93 ~ Johnson and Sherwood Hills Development Corporation?
A. I don't think there. is any at all.
Q. None whatsoever?
· ·
A. If it is, I haven't any knowledge of it. I don't think
so.

County of Chesterfield, et al.,

v. C. M. Berberich, et al.

51

Fred R. Shepherd.
Q. Then you don't know why they have platted Walter
Johnson's land 7 He is the beneficial owner of your land but
you don't know why Sherwood has un,dertaken to plat not
only its own land but also your land?
A. I know this. If it comes in the city, no plat will be recorded unless it is approved by the City CounciL The plat
they have already proposed here has been presented to the
council, they have· approved the layout on it and I am assuming as soon as this one is platted and presented to council, it
will have its approval.
Q. You know of no relationship, contractual or otherwise,
between the Johnson group and the Sherwood group 7
A. None whatsoever. I own no part of the corporation
and have nothing to do with it.
Q. You have recently sold out your property¥
A. I hope so.
page 94 ~ Q. Did I understand your contract, to sell is conditional upon annexation?
A. No, sir.
Q. You are selling in any evenU .
A. Yes, sir.
Q. Will you tell us why Colonial Heights has taken the
position they favor this annexation 7
A. We did the same as we did in the other one. We need
the building sites and it would be a wonderful subdivision
and we would like t9 have it in the city. The people want to
. come in and that is the only way they can get the services
for that type of development, is from the city. The county
certainly is not able to give them.
Q. Wherein is the city to benefit from this annexation?
A. The same we have benefitE!d from all we have had. This
is the sixth one, I think.
Q. But why will the city benefit from the. proposed annexation?
A. Because we like to grow. Does that answer your question?
·
Q. No, it does not. What does the city expect
page 95 ~ to receive by way of benefits from the annexation
of this property?
·
A. No more than any other city that grows. I don't know
what the one before will do to us. The·county was glad to get
rid of it. I am a.ta loss to understand why they object to this
one.
Q. But they do object. . Can you be a little more specific
about these bene:6.ts 7
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A. I don't know just what you are getting at. If you will ·
be more specific, then maybe I can be more specific.
Q. There is an ordinance that has been introduced, attached as a part of the intervening petition of the City of
Colonial Heights, which indicates that Colonial Heights is
in favor of this annexation. Can you tell me what prompted
your City Council to favor this annexation Y
A. Just like any City Council of any city. It is the natural
way to grow ahd they just want to grow, that's all. Bring
better homes into the community.
Q. What benefit will the city receive from iU
A. I don't think anybody got any personal benepage 96 ~ fit, no more tl}.an we started from about a square
mile and we have actually grown to little better
than seven square miles.
Q. Mr. Shepherd, bear in mind my questio:p. is based on
this: This is a somewhat unusual annexation situation because it is one where the city is undertaking to annex property
that hasn't been developed at all, which makes it somewhat
unusual to my way of thinking. I may be wrong. Now, in,
view of that-it has yet to be developed to any extent whatsoever-why was it the city said they would like to have this
brought in, realizing that they would have to put in water and
sewer lines Y
A. We didn't institute this.
Q. I know, but you have asked that it be granted. You
have joined in. Why have you asked that it be granted Y
A. Because we feel it is good for the city.
Q. Why? Because you will get revenue from it?
A. Oh, sure, we will get revenue from it. We have water to,
sell. We make-a good profit on our water.
Q. Of course, that would be true. You would
page 97 ~ get the revenue from the sale of water.
A. Real estate taxes, personal property taxes,
automobile taxes-there are numerous things. Come down
.
and I will go over ~11 that with you sometime.
Q. I wish y~u would. Now, that was the motivating factory·
A. That's all. Continuing to grow and furnishing desir-able building sites.
Q. And the revenue from the various . sources you have·
mentioned?
A. Yes, sir. We are in a vey.fprtunate position. We have·
only one colored family and we didn't find that out until ·a.
short time ago. If the court will allow me-we can build a.
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high school and not have to turn around and build a Negro
high school, we can build an elementary school and not have
to build a Negro one, same thing with playgrounds. Thank
God we don't have to do that, and you can imagine why people
like to live there. I hope the newspapers won't make a story
of that. We have enough hard feelings as it is. We won't
mention any more. I know Judge Jefferson is familiar with
that. Judge Jones and Judge Marshall might not be.
page 98

~

Witness stood aside.

(Whereupon, the court adjourned for the day.)
0

Chesterfield, Virginia
May 10, 1956.

MOR.NING. SESSION.
. Mr. Jones : Your Honor,. I believe Mr. King has agreed to
let us put Mr. Kitchen on the stand before he goes on with
the cross examination of Mr. Shepherd.
W. J .. KITCHEN,
a witness called by and on belialf of the petitioners, after
being duly sworn, testified as follows:
page 99 ~

DIRECT EXAMINATION.

By Mr. Jones:
Q. State your name and residence.
A. W. J. Kitchen, 618 Lafayette Avenue, Colonial Heights,
Virginia.
Q. I believe you are the Chairman and Senior Member of
the Colonial Heights School Board, is that correcU
A ..That's right.
·
Q. And the School Board, I believe, consists of three members, one of whic.h is the clerk, and. is pa!t of the school division of which all schools in Colonial Heights and Chesterfield County are a part, is that right?
·
A. That's right.
Q. So that the same school superintendent serves both divisions?
A. That's right.
Q. How many schools does Colonial Heights have?
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A. Two.
Q. How many classrooms?
·
A. Twenty-nine.
page 100 ~ Q. Did the Schooi Board pursuant to state law
make a census about a year ago?
A. That's right.
Q. As a result of that census, over the succeeding five years
how many classrooms did the School Board consider ·needed
to be constructed.?
A. We are in the process now of building thirty.
Q. Does Colonial Heights have a high school at this time?
A. They don't at this time. They have an agreement with
the City of Petersburg. They are going to Petersburg
schools.
Q. How long has this agreemtmt been in effect?
A. Ever since there has been a school in Colonial Heights.
Q. Is this the same plan that is generally followed in the
southern part of the county?
A. That's true.
Q. In other words, to your knowledge, both Chesterfield
and Colonial Heights send high school pupils to
page 101 ~ Petersburg and that has been more or less the
tradition over a period of years?
A. That's right.
Q. And these new school rooms being constructed are what
type?
A. Ten of them are primarily designed. for elementary,
twenty for high school. This coming term which begins in
September we will begin our eighth grade in Colonial Heights
Q. What is the plan for the next few years Y
A. The succeeding year the ninth, the tenth and on up.
In other words, one grade a year will be pulled out of Petersburg and put into our school system.
Q. In other words, those in Petersburg High School now
will finish and the succeeding grades-.
.
A. Will remain in Colon:iral Heights.
Q. Can you tell me about the elementary grades coming
·
into school, about how many are coming in each year?
A. We figure at the present time our compined enrollment
is ,thirteen hundred and eighty-one. By 1970 it will be approximately twenty-one hundred enrolled.
.
Q. By what time? ·
page 102 ~ A. 1970.
.
- Q. ·What I was interested in, how many people
do you now have going to high school?
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A. Approximately three hundred.
Q. What are the sizes of the grades coming into first grade
in Colonial Heights 1
A. We try to make it thirty.
Q. I mean the total number, what is the total number
coming into the entire first grade 1
A. Approximately seventy, or seventy-five, I would say. I
am not definite on that. That is new pupils coming in.
Q. What is about the size of the entire first grade now?
A. Well, they have five first grades which will average
between thirty-five and forty pupils each.
Q. What is considered the standard as far as the recommended size of the elementary grades is concerned 1
A. Approximately thirty.
Q. What about high school?
A. Approximatelv twenty-six.
Q. What is· the ultimate plan for Colonial ·
page 103 r Heights? To have this new school building to be ·
the junior and senior high school?
A. That's right.
Q. And you have one other elementary school?
A. That's right.
Q. Do you anticipate that in the northern part of the city
another school will be built 1 ·
A. That is correct, when and if we can find suitable property for it.
Q. How many acres are required 1
A. Approximately ten acres.
Q. So the plan is to eventually have two elementary schools
as well as this high school¥
A. That's right.
Q. You were here yesterday and heard most of the testimony?
A. That's right.
Q. Do you anticipate that Colonial Hei~hts would be able
to meet any school requirements should this court annex this
property?
A. Yes, sir.
Q. Has Colonial Heig·hts ever tried the shift
page 104 ~ basis 1
·.
A. Yes; they did on one occasion and it didn't
prove to be satisfactory.
Q. What are the difficulties 1
A. One of the main difficulties, where a family had two or
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three children in school, some of them would hit the morning
shift and some would hit the afternoon shift, and it is mighty
hard to get a full curriculum in half a day.
'
Q. As I understand it, Colonial Heights has no c.olored
children?
A. That's right.
.
·
Q. So Colonial Heights has no problem in that field?
A. That's true.
Q. As far as general policy is concerned, the hiring of
teachers, purchases, and so on, Colonial Heights and Chesterfield County are pretty much the same, isn't that true?
A. That's right.
page 105 ~

CROSS EXAMINATION.

By Mr. King:·
· Q. Now, you mentioned that some of the year apparently
most of the children of high school caliber or high school age
in Colonial Heights go to Petersburg. Is that right?
A. That's right ..
Q. Isn't it true some of them also go to high school in
Chesterfield now?
A. That is correct.
Q. So those· children in Colonial Heights who are of high
school age go to two different sources of schooling?
A. Yes. The agreement has been in the past we could have
the choice where they go, whether to Thomas Dale in Chester
or to Petersburg, and it has been the same agreement in the
·
southern part of Chesterfield County.
Q. All right. The court went on a view yesterday and saw
two different things schoolwise. For example, they saw the
additions you are putting into your very attractive new school
in the southern part of Colonial Heights and ;;tlso we dro~e
through a part of Chesterfield County that has
page 106 ~ been purchased by the county where a school is to ,
be constructed. You haYe been there also, I suppose?
A. That's right.
·Q. Dealing now wit4 the property that is proposed to be
annexed, I suppose you will have to approximate it, but can
you tell us approximately how many miles it is from the annexation property to the proposed Chesterfield County new
schooH That would be one distance. Then, tell us how far
it is from the proposed annexation propertv down to the new
building you have in Colonial Heights. · ·
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A. You mean, the proposed Thomas Dale School in
Chesterfield Y
·
Q. No. I am talking about the one we were informed was
to be built in Chesterfield County.
A. I don't know about that.
Q. Mr. Jones drove us along a lot of land yesterday and
mentioned that was owned by Chesterfield County and they
plan to construct an elementary school on it. Are you familiar
with that location Y
A. No, sir.
Q. Then, I will not ask you anything' more about that. I
thought possibly you were. You have testified
page 107 ~ that this new extension you are putting on the
new school in Colonial Heights will make that
become an elementary school and a high school in addition.
Is that true Y
·
A. That is true.
Q. When do you expect to start using that as a high school Y
A. This coming semester, September of this year. The
seventh grade, the present seventh grade, will remain as the
eighth grade. Each succeeding year it will be one grade
more, in other words, there wouldn't be any more pupils
leaving Colonial Heights going to Petersburg High School.
Q. How many grades are there until you finish high school T
A. Twelve g:ra,des in all.
. · Q. Don't you have seven elementary grades and four grades
of high school?
A. Five in high school including junior high. The eighth
grade is the first year of high school.
·
Q. Let's suppose we have a boy. Let's call him Sam Jones.
Suppose he is now in the seventh grade. Next year will he
be in the eighth grade at the same school?
page 108 ~ A. That's right. The following year he would
be in the ninth grade at the same school.
Q. So he will stay there until he :finishes all twelve years T
A. Yes. It is a gradual process of withdrawing from the
other system.. The o:nes- already enrolled in Petersburg or
Thomas Dale will be permitted to -finish there but there
wouldn't be any more going.
Q. How long have you been on the School Board Y
A.. Sinee it was organized eight years ago.
Q. When did you first get the idea you ought to have a high
school of your own Y
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A. Approximately two or three years ago when we ran a
school census.
Q. Wasn't it earlier than that¥
·
A. Well, we had one last year and I think it was two years
prior to that we had the other census.
Q. In, the proceedings that took place in the 1953 annexation case, in the pleadings in that case there is reference to a
proposed high school. Does that sound too far back to you?
A. No, I think that is about right. Probably
page 109 ~ 1952 when that was made. I don't remember the
exact dates.
Q. Could it have happened that the idea has been considered as far back as 19·48?
A. The idea has been considered for quite a few years but
actually we didn't get into those :figures until three or four
years ago, I would say approximately.
RE-DIRECT EXAMINATION.
By Mr. Jones:
Q. These thirty classrooms under construction, when will
they be completed Y
A. The contractor has contracted to finish the first ten and
to have them ready for use by September, this coming session. The other twenty rooms will be completed next year.
Q. What is the range of tuition between what Petersburg
charged Colonial Heights for tuition from the time when you
first went on the School Board up to the present time Y
·
A. It started out at about $140.00. At the prespage 110 ~ ent time we are paying $240.00.
Q. Did you see this morning's paper where
they said it would be $254.00?
A. No, I did not but I understand next year it will be close
to $254.00 per pupil.
Q. Would you say that the pr~mary factors which affected
the decision of the School Board to operate its own high
school was the centralization and the increased tuition?
A. That's true.
Q. Aside from those two things the arrangement was satisfactory to the people in the area, was it?
A. Yes, the agreement with both Chesterfield and Petersburg has been very satisfactory. No complaint at all on it.
Witness stood aside.
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page 111 }
FRED D. THOMPSON,
. a witness called by and on behalf of the petitioners, after being duly sworn, testified as follows:
DIREC'l' EXAMINATION.
By Mr. Jones:
Q. Would you please state your nam.e for the recordY
A. Fred D. Thompson.
Q. And you live in Chester, Virginia Y
A. I live in Chester, Virginia.
Q. And you are the Division Superintendent of Schools for
both Colonial Heights and Chesterfield County, is that correct!
A. That is correct.
Q. I believe you have been superintendent for three years.
A. No, sir. I am in the third year. I think it is since
February 1, 1954.
Q. And prior to that I believe you were principal of Thomas Dale High School Y
page 112 } A. Yes.
Q. For how many years Y
. A. If my memory serves me correct, sixteen and a half
years.
Q. The only questions I wish to ask you are with respect
to statistics. Can you tell me how many elementary rooms
there are at Thomas Dale High School Y
A. If you will permit me to use my_ notes, from the school
inventories submitted last June to the State Department of
Ed~cation, there are twenty-three classrooms approved for
elementary purposes at the Thomas Dale plant.
Q. How many elementary children are there?
A. Enrolled as of March 31, 1956, eight hundred and forty:five.
·
Q. How many high school rooms are there at Thomas Dale Y.
A. There are three shop rooms and thirty rooms are used
for class instruction, including certain special purpose areas
such as home economics and music.
Q. Can you tell me the high school enrollm~nt which
Thomas Dale has Y
·
A. As of· March 31, 1956, nine hundred and
page 113 } sixty-two.
·
· Q. Now I believe there are some temporary
classes in some church school rooms at Chester. Can vou tell
me how many such classrooms there are and the enrollment
involved?
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A. I don't have the enrollment with me, but we are renting
currently two primary rooms from the Methodist Church.
We are renting three primary rooms from the Baptist Church
in the Village of Chester. I would estimate one hundred and
twenty-five children are.housed in the two buildings. If you
wish it exactly, I can send for it.
Q. Now at Ettrick, tell me how many classrooms there are
and the enrollment.
A. Twelve rooms used for classroom instruction at Ettrick.
We have twelve teachers and the enrollment as of March 31,
1956, was three hundred and seventy-nine pupils, an average
enrollment of thirty-one pupils per teacher. Average daily
attendance for the month, per teacher, twenty-five.
Q. Tell me the enrollment and number of classrooms at
Matoaka?
A. Yes. There are eight rooms constructed for
page 114 ~ elemenfary instruction and we are using the
library. We have nine teachers with an average
enrollment of forty-five per teacher. On March 31, 1956, we
had an enrollment of 313, with an average daily attendance
per teacher of twenty-nine.
_
Q. Mr. Thompson, I believe about a year ago pursuant to
state law a census of all of Chesterfield was made. Is that
. correct?
A. It was made in the spring of 1955, yes, I think between
April 1 and July 1. Certainly within those months. That is
the five-year census required by state law.
Q. Can you tell me as a result of that census the number of
children of school age between the ag·es of seven and nineteen T
A. In Chesterfield Y
Q. Yes.
A. Ten thousand, two hundred and ninety-five ..
Q. Can you tell me the. enrollment between the ages of fifteen and nineteen Y
•
A. Two thousand, six hundred and eleven.
Q. Can vou tell me the census of the children between the
ages of one and six?
.
· A. Seven thousand, three hundred and twenty·
page 115 ~ nine.
Q. Then allowing for people- who would move in
and out of the county and allowing for any other changes
which had occurred, on the basis of that census, if everything
stayed pat, within five years from the census, as I interpret
your figures, the county would graduate two thousand, six
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Fred D..Thompson.
hundred and take into the schools seven thousand, three hundred for a net increase of approximately five thousand Y
A. I am not sure, sir, that I get your question. I think
your question carried too many facets for me to get at one
time.
Q. What I was trying to do was arrive at an approximate
figure with respect to the people in the next five years who
would leave .the school age and the people who are between
the ages one and six who will come into the school system,
to get that difference.
A.· You are assuming that the rate of progress indicated
by these figures will continue Y
Q. Let's do it this way. What is the figure for ages one
to six?
page 116 ~ A. We have 7,329 currently..
Q. That is, ages one t? six?
A. Yes.
Q. And in the last five years, which would be ages :fifteen
to nineteen.
A. 2,611.
Q. So the difference would be approximately five thousand Y
A. Yes, sir, that is correct. I wasn't trying to throw you
off but it was your assumption of graduation and I couldn't
quite get that. Excuse me if I confused you.·
Q. Are you in a position to tell me the number of tuitioned
students now sent to Petersburg?
· A. From Chesterfield Y
Q. Yes, sir.
A. Yes, one hundred and thirty-three.
Q. And I believe Mr. Kitchen testified that also in. Chesterfield that the county has schools available to it which gives
·
the people· a choice.
.
A. It gives the people in two schools a choice, Matoaka and
Ettrick.
Q. We drove past this property known as the
page 117 ~ Dyer property which I understa:ri,d the Chesterfield County School Board has purchased.
A. That is correct. I think our records will show intent
to purchase i1;1 re.corded as of November 2, 1955, thirty plus
··acres from the Richard Dyer Estate.
Q. In other words, the school board decided to purchase
this land in November, 1955 Y
A. That is correct..
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· Q. As I understand it, the transaction has been completed
and the school board has purchased the property. Is that
correct?
A. That is not correct. The attorney at this time has not
completed the transaction but I have reason to believe that
the deed has been approved and submitted to the heirs and
we are ·expecting its return momentarily.
Q. Has any further plan with respect to the school been
made, such as authorizing plans to be drawn Y
A. No, the plans have not ben authorized as yet.

page 118 ~-

CROSS EXAMINATION.

By Mr. King:
.
Q. Mr. Thompson, how far is it from this Dyer Estate
property to the property proposed to be annexed, if you are
familiar with the location of that?
A. I am reasonably familiar with it and it is less than two
miles by the route that would be traveled. I can pin it down a
little closer than that but it might be an error. I would say
between 1.6 and two miles. I venture to say less than two
miles.
Q. How far is it from the property proposed to be annexed
to the new school that is being expanded in the southern part
of Colonial Heights Y
A. I am not too good in estimating and I don't know. Some
people here are more familiar with Colonial Heights. Do
you want just an estimate Y
Q. Just give us an estimate. _We can get the exact figure
later.
A. I don't think it would be more than three and a half or
four miles. I just don't know.
Q. How many high· schools are there in Chesterpage 119 ~ field County?
·
·
·
A. Four.
Q. Are all of those ·high schools accredited Y
A. Yes, sir.
Q. By whom are they accredited Y
A. By the State Department of Education and onne of them
carries an additional accreditation by the Southern Association of Colleges and High Schools.
Q. Does that put it in a higher rank?
A. I wouldn't say so. It just means that one school in the
early thirties was ambitious and asked to be certified by a
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regional agency and they were fortunate in having it ap.
proved.
Q. But all of the high schools in the county are accr~dited
schools?
t\. Yes, sir.
Q. Are all high schools in Virginia accredited Y
A. I wouldn't think so. There are a few that are not.
Q. So being ac.credited is an indication of quality of the
school?
A. Correct.
page 120 ~ Q. Let's assume that the high school which is
in the process of construction in the southern part
of Colonial Heights will be a very excellent school and will
be accredited. How long a period would it take for it to be
accredited"?
A. It would be accredited each year. A preliminary report
is submitted in the fall and on the basis of that report and
any necessary examinations made of it, it is accredited for the
current year. No school is accredited in advance. I have it
from the authorities and from different literature there will
be no question of the school at Colonial Heights being accredited each year. On October 15th the Superintendent of
schools will execute a report to the State Department in
which he will show the :first year of high school and will list
personnel employed, length of class period and he will list
the curriculum and on the basis of that, accreditation will be
determined as of the :first year and the next year a summary
report will be made, except that year it will include grades
eight and nine so it will be made a matter of annual accreditation.
Q. So that the full complete accreditation would take a
minimum of four years Y
page 121 ~ A. It depends on the way you look at it. Any
child leaving grade eight with a report stating
that this work had been done satisfactorily will be received in
any other fully accredited school without question because
that accreditation is for the amount of work being offered.
Q. What I am asking you is not very important but what
I had in mind was that for the school to be completely accredited for all four years ~ould take four years, would it
noU
A. Five years.
Q. You have heard the testimony it is going to build up
_grade by g.rade. Is that righU
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. A. That.'s right. It is a plan announced by the board. The
:first class to graduate under our plan will be June, 1961 and
the accreditation statements going to the State Department
of Education on October 15, 1960 will show then the complete
offering of the school.
Q. Yes, I understand that. How long does a child have to
go to school Y What is the requirement Y
A. The compulsory attendance law in Virginia requires
enforced attendance between the ages of seven and sixteen. ·
Q. So when you give some :figures on the smaller
page 122 ~ amount of attendance between the ages of :fifteen
and nineteen, some of that may be due to the fact
that they have finished their sixteen years and q-uit. Is that
trueY
A. That is true.
Q. And of course, it is an increase in population also Y
A. Yes.. Some of them have finished their high school
course before they reach the age of nineteen. There are some
precocious children.
Q. Of course, we all know that Chesterfield County as well
as Colonial Heights and I suppose other counties and cities
are having their school problems now.
A. Yes.
1

Witness stood aside.
E. M. ELDER,
a witness called by and on behalf of the ,petitioners, after being duly sworn, testified as follows :
page 123

~

DIRECT EXAMINATION.

By Mr. Snead, Jr.:
Q. Please state your name.
A. E. M. Elder.
Q. I believe you are Chief of the Police Department of the
City of Colonial Heights Y
A. That's right.
Q. How long have you served in that capacity?
A. Since 1953.
Q. How long have you served as a police officer Y
A. Going into my fourteenth year.
Q. Explain the organization of the police department of the
City of Colonial Heights, briefly.
,
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A. It is composed of seven men, including myself. We
have one sergeant and five patrolmen. We have three dispatchers. Our schedule is that we have two men and one
dispatcher on each shift, twenty-four hours a day.
Q. Do you have an auxiliary police force T
.
A. We do have a civil defense auxiliary police force which
is ready to stand by for any emergency, traffic or otherwise.
·
.
Q. How many men in that force T .
page 124 ~ A. About thirty men.
The Court: Isn't that all stipulated T
Mr. Snead, Jr.: Some of it is.
Q. What is the number of men on duty at all times in the
City of Colonial Heights T
A. Two on each shift.
Q. Is that including the dispatchers or exclusive of ~e
dispatchers T
A. Exclusive of the dispatchers;. One of the dispatchers
is on each shift.
Q. There has been filed with this court a list of the equip~
ment owned by the department. In addition to that list, does
the city own an alcohol meter¥
·
A. They do.
·
Q. The purpose of that is to test for drunk driving¥
A. The percentage of alcohol in the blood.
Q. Does the city own a lie detector T
A. They do.
Q. You are familiar with the section of Highway No. 1 and
the road leading into the Berberich tract T
page 125 ~ A. Yes.
Q. Is it possible, in your opinion, to remedy
the dangerousness of that intersection by means of traffic
control¥
·
A. I don't think it would be possible to put a traffic light
there, if that. is what you have in mind.
Q. Why¥
A. Because of the incline. There·is a steep incline on the
south-bound lanes and a slight incline to the creek on the
north-bound lanes.
Q. You are familiar with the intersection of Highway No.
1 and Springdale Avenue, that being the proposed entrance
into the Berberich tracU
A. Yes, sir.
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Q. In your opinion, would it be possible to control traffic at
that intersection by means of traffic control Y
A. Yes, I think it could be done.
Q. How long would it take you or any member of your force
to answer a police call from one end of the area of Colonial
Heights to the extreme or furtherest point in Colonial
HeightsY
page 126 r A. A matter of a few minutes.
Q. Could you estimate how manyY
A. Around five minutes.
Q. Do you and the members of your force act as a stand-by
police force in the event of trouble in the property known as
the Berberich and Shepherd propertyY
A. You niean, would we answer a call there Y
Q. Yes.
A. Yes, sir.
. Q. Would it be necessary in your opinion to add any new
men or any new equipment in order to effectively patrol this
area if it were annexed Y. Are you familiar with the area Y
A. Yes, sir.
Q. Would it be necessary to put on any new men or equipmenU
A. I think that the department we have can maintain it all
right so far as police protection is concerned.
Q. Would the effectiveness of the department as regards
the remainder of the City of Colonial Heights be affected in
any appreciable amount Y
page 127 r A. I don't think so, no, sir.
CROSS EXAMINATION.
By Mr. King:
Q. Mr. Elder, are there any other public highways or streets
fairly near this Berberich tract which could be made available
to the tract without having to go out on Route U
· A. Are you going to Colonial Heights or to the countyY
Q. Either.
.
A. Well, there could be an entrance in Swift Creek Lane.
Q. That is what I had in mind.
A. There could be an entrance to White House Road. That
is the only two places I know of you could have an entrance
and not hit the boulevard right of way.
''
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Q. If an exit was made out on Swift Creek Lane, that leads
into Colonial Heights, doesn't iU
·
A. It leads into Brandon Bridge Road and then
page 128 ~ into Colonial Heights.
Q. Now in the answers to interrogatories that
were asked the city by the county, -I do not hav.e that before
me but they recite in there that they have seven full time
policemen.
A. Yes, sir.
Q. And you are one of those seven Y
A. Yes, sir, and also the fire department.
Q. You are also the paid fire departm,ent Y
A. Yes, sir.
Q. Are there any other members of the paid fire department?
·
A. No, sir. We maintain a volunteer fire department composed of thirty-five men besides the police department.
Q. So you and the oth~r six are employed by the City
of Colonial Heights not only as paid policemen but also as
paid firemen Y
A. Yes, sir.
Q. How many are ·on duty at a single time Y
A. Regular shifts are eight-hour shifts, two men to the
shift, two units running at all times.
page 129 ~ Q. So there would be two men on duty at all
times?
A. Yes, sir.
Q. Let's suppose you had a rather serious fire and a rather
serious crime threatened at the same tinie. What do you do Y
The action has to be immediate.
A. I think we would have sufficient coverage with our volunteer fire department, our civil defense unit and rescue unit
and also the police department. We have handled it pretty
efficiently so far. We have about sixty or seventy-five men we
can call on right now if we need them.
Q. I am talking about paid police or paid firemen. What
· are your functions usually when a fire occurs Y
A. Traffic.
Q. Do you drive the truck?
A. If necessary, yes, sir.
Q. Does one of the seven men drive the truck?
A. Any one of the seven can operate the truck. If one
has to do it, the other man works traffic until he is relieved
by some of our volunteer units.
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Q. Suppose the southern part of Colonial

page 130

r Heights has a serious fire and you and one other

man are on duty and suppose there is a serious
crime threatened in the northern part of Colonial Heights.
Someone calls in and says we have someone that is out here
threatening murder. What would you doY
. A. The fire department would handle their end and we
would handle the police end.
Q. You are the fire department also. How will you handle
both at the same timeY
A. We always have sufficient men to take care of both pa:t:ts.
RE-DIRECT EXAMINATION.

By Mr. ·snead, Jr.:
Q. Mr. King has suggested that this property might be
reached by Swift Creek Lane. Are there any grade crossings
in: the event you chose that road Y
A. Yes, sir.
Q. HowmanyY
A. One. If you use Brandon Bridge Road, it
page 131 would be three grade crossings you would have
to cross. If you use Lakeview Road, it would be

r

two.

Q. So there are either two or three grade crossings if you
go by Swift Creek Lane to reach this. property from Colonial
Heights?
A. Yes, sir.
Q. Also, in going through Swift Creek _Lane to reach the
property, would it be necessary to go into the county and
through the city, that little triangle, you would be going in
and out of the city and county, would you not Y
A. That's true. ·
By Mr. King:
Q. Do you see anything wrong with going in and out of the
county?
A. No, sir. We do· it quite often.
Witness stood aside.
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THOMAS A. DALY,
a witness called by and on behalf of the petitioners, after
being duly sworn, testified as follows :
page 132

~

DIRECT EXAMINATION.

By Mr. Jones:
Q. Please state your name.
A. Thomas A. Daly.
Q. Where do you live, Mr. Daly?
A. 208 Maple Lane, Colonial Heights.
Q. I believe you are the Fire Chief Y
A. That's right.
Q. All of the fire equipment of Colonial Heights has been
stipulated. The ·only thing I am concerned with is the fire
routes to serve this area. Now, does the county and the city
fire department work in close cooperation with each other?
A. Yes.
Q. You both help each other, depending on how severe the
fire is and where it is Y
A. We work together.
,
Q. Should a fire occur in the proposed annexed area, which
would be the most feasible route to serve the area as far as
the Colonial Heights Fire Department is concerned T
A. They would come right down the boulevard.
page 133 ~ Q. The . next nearest fire department is at
Ettrick?
·
A. Yes.
.
Q. What would be the most feasible route for Ettrick to
reach this area Y
·
·
A. The nearest route they could take would be to come
down the boulevard.
Q. Would the same be true for Matoaka Y
A. About the same route.
Q. On the map that has been filed, the next nearest fire
department, I beij.eve would be at Chester?
A. Yes.
·
Q. The fire department at Chester would come by what
route?
A. It would come down Chester Road. ·
Q. The court has seen that road, I believe. As I understand it, except for the Chester Fire Department, 'Which at
present could come down Harrowgate Road and into the back
road leading·to this property, the most feasible route for the
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C. W. Smith:
other two fire departments would be for them to come through
Colonial Heights¥
.
page 134 ~ A. That would be the best way they could do it.
They could come around but it wo~ld be longer
.
for them to do it.
Q. In the event this bridge is built across Springdale Avenue, which would be the most feasible road to reach the area
as far as the Chester Fire Department is concerned¥
A. Well, I don't know. I am not too familiar with the roads
out here in the county.
.
Q. The bridge is not built across Swift Creek from Springdale Avenue but should the ·bridge be built and should that
property remain in the county, then what would be the most
feasible route for 1:he Chester Fire Department to answer
calls¥
A. It still looks like the nearest route would be to come
down Harrowgate Road.
Q. Would they have to come through the city or could they
go on the dirt road along Swift Creek T
A. I reckon it would be best down that north road.
Q. As far as the qu1ckness of reaching the fire, you .believe
they could make it over the dirt road faster than
page 135 r coming down and going across the bridge¥
A. I believe they could.
Mr. King: No questions.
Witness stood aside.
C. W. SMITH,
witness called by and on behalf of the petitioneri;;, after being
duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Snead, Jr.:
Q. Please state your name for the record.
A. C. W. Smith.
Q. I bfHeve you are Chief of .the Chesterfield County Police
Force¥
·
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A. Yes, sir.

Q. The number of men on your force has been
stipulated. I am inter~sted in knowing the number of men on patrol at any one time. Can you
tell me how many are on duty at any minute in the dayY
A. We have broken shift. At certain periods we have more
men than at other times. From eight o'clock at night until
four o'clock in the morning there are four patrolmen. From
four in the morning to six in the morning, there are two, that
is, patrolmen. We also have a sergeant or lieutenant who is
acting as officer in charge during that period. He goes off
at five o'clock. During the.day from 8:00 A. M. until 6:00 P.
M. there are three patrolmen on four days a week and the
other three days there are four patrolmen on during the day.
Then we have four plainclothes men who are on investigations
that also answer calls. They are on during the day and of
course, if they are needed, they come out at night too. We
have three civilian dispatchers. They stay in the office. If
the proposed project is adopted, then we will have fouu
patrolmen in the northern, central and southern parts of the
county. They will be divided in that area.
Q. Just a moment. I haven't understood you. I understood
you to say you have four.
.
.A. If the proposed project is adopted, we will
page 137 ~ have three eight-hour shifts with four patrolmen
on duty in what we call the built-up area of the
county and in addition to that, we will have the rural patrolmen in the western part of the county. In addition to those,
we have the four investigators and an officer in charge on
each shift.
Q. Under this new plan, when you say you would have four
patrolmen on duty at all times, you mean four covering the
northern, central and southern portions of the county?
A. It would be broken into four areas.
Q. That is a total of four patrolmen for those four areas Y
A. We would break it up into four areas.
Q. But is it a total of four patrolmen for those four areas Y
A. Not four for .each area, no.
Q. The most heavily populated area of Chesterfield County
is up around Richmond, I believe Y
A. The largest population is in the Richmond area. Of
course, we have these populated areas in the
page 138 ~ other sections, the Chester area and Ettrick and
Matoaka area.

page 136

~
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Q. But the greatest amount of building up, houses having
been built, appears to be in the Manchester and Midlothian
districts?
A. That is correct.
Q. That is right adjacent to Richmond?
A. That is true.
Q. What is the size of Chesterfield County?
A. It is estimated at four hundred and sixty square miles.
Q. In what areas of Chesterfield County are· most· of the
business establishments concentrated¥
A. On Petersburg Pike and for a distance out Routes 360
and 60, and also a shopping center on what we speak of as
Granite Road, about a mile and a half west of Richmond.
Q. Except for the Petersburg Pike, most of those are in
the northern part of the county, the majority of them¥
A. Ettrick has a number of businesses and the southern
end of the Pike and in the Chester area and also on the Hopewell Road.
CROSS EXAMINATION.
By M;r. King:
Q. How many full time paid employees are there in your
department¥
A. Twenty at this time.
Q. You spoke of a proposal to add some more men to your
force. Has that been approved¥
A. It has not been finally adopted.
Q. Has it been approved at its first reading?
A. That's right.
Q. How many more policemen would you obtain under
that proposal¥
A. Seven police and one civilian dispatcher.
Q. And that would bring·your total from twenty to twentyeighti
A. Yes, sir.
Q. In the performance of your duties, do you receive assistance from state employees?
A. Yes, sir. They have twelve troopers including the
-sheriff who patrol the main highways in Chesterfield. Of
course, they will answer calls .in other sections.
page 140 r Q. Those are state troopers¥
A. Yes, sir.
Q. So you have actually twenty county employees plus the
state troopers?
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A. Yes, _sir. I might say the state troopers at times, some.
of them, are sent in some other area. They have to shift them
about. As a usual thing there are twelve state troopers including the sheriff.
Q. You have twelve state troopers and twenty county
police?
A. Police employees. Only seventeen of them have law
enforcement authority.
Q. Seventeen policemen and three dispatchers Y
A. That is correct.
Q. And if the project is approved at its second reading,
you would have eight more?
A. Yes, sir.
Q. Which would be forty paid personnel exercising police
duties?
A. Yes, sir.
Q. How long have you been connected with the police department in Chesterfield?
page 141 ~ A. I came to Chesterfield in August, 1930. I
·
. was away for a year and a half which makes approximately twenty-four years. · I was in law enforcement
work about three years prior .to that.
Q. Then I think you are qualified to answer this question. ·
In your opinion, if the additional eight policemen are approved by the board of supervisors, will you consider that the
County of Chesterfield, aided by the state police as _you have
mentioned, has reasonable and adequate police protection,
in your opinion?
A. I would say yes.
RE-DIRECT EXAMINATION.
By Mr. Snead, Jr.:
Q. You have told us you are going to add a decided number
of new officers to the force. What caused this sudden need
for the officers 7
A. The police force hasn't been built up as rapidly as the
county has been increasing in population and business estab·
lishments.
page 142 ~ Q. In other words, this need has bee~ present
for some time but the county has just not added
to its police force as the occasion demanded, is that correcU
A. That is correct.
Witness stood aside.
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S. S. HELLMAN,
a witness called by and on behalf of the petitioners, after being duly sworn, testified as follows : ·
DIRECT EXAMINATION.
By Mr. Jones:
Q. I believe you are the Civilian Defense Coordinator for
Colonial Heights, Mr. Hellman.
A. That's right
Q. And Colonial Heights has a Civil Defense
page 143 ~ organization T
A. That is correct.
Q. I do not believe the equipment and facilities of the Civil
Defense organization has been stipulated. Briefly outline
what the Civil Defense set-up is in Colonial Heights. .
A. We are a little over two years old in the Civil Defense
organization in Colonial Heights and as of this date we have
over $15,000.00 worth ·of equipment purchased on federal
matching funds. This equipment is as follows:
1 two-way mobile transmitter-receiver
4 two-way walkie-talkies
1 gasoline-powered power plant,
21/2 KW output
2 portable flood lights, 500 Watts, each with 200 ft. cable
to use with above power plant.
·
2 Radiological survey meters, gamma only, 0.5 to .50 r,/:prh
reading
1 rescue truck completely equipped with 340 pieces of equip_
ment
2 oxygen inhalators
4 hand high power fl.ash lights with red blinkpage 144 ~ ers
Fire fighting unit consisting of 26 fire extinguishers, coats, boots, helmets, etc.
On order and awaiting delivery is a $2,500.00 :first aid station.
. In the organization we have approximately 479 civilian
. volunteers. We are broken down into approximately 16 to
18 public servants. There are six on the staff. Our list of
personnel is as follows :
Administration
Communications

4
4
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Chaplain
Volunteer Fire Department
Engineering
Legal Affairs
Medical
Police
Public Information
Radiological, Chemical and Biological
page 145

~

1
35
20
2
156
38
2
7

Copy omitteq..

page 146 ~
Rescue Squad
Supply Staff
Transportation
Wardens
Welfare

28
3

23
70
45

Witness stood aside.
J. J. DeBOER,
a witness called by and on behalf of the petitioners, after
being duly sworn, tesj;ified as follows:
DIRECT EXAMINATION.
By Mr. Jones:
Q. Please state your name.
A. J. J. DeBoer.
Q. I believe you have a hardware store in Colonial Heights
and are President of the Chamber of Commerce. Is that correct f
page 147 ~ A. That is correct.
·Q. Please tell this court what civic organizations there are in Colonial Heights.
.
.A. We have a Lions Club, Optimist Club, Rotary Club, and
we have two garden clubs. There has been a new Moose
Club that has just been formed with one hundred members.
We have the American Federation of Women's Clubs and of
course, we have close to four or five boy scout troops if you
want to get into that. I believe I have mentioned the majority
of our service clubs.
.
Q. The court has made a tour of tb,e city and seen many of
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the facilities. Has the Chamber of Commerce taken any
action regarding an industrial policyY
A. Yes, the Chamber is definitely in favor of bringing new
industry into the area.
.
Q. Have you taken any steps along that hneY
A. Yes. We have had a great deal of help from the Virginia Electric & Power Company in working out various sites
and of course, that also includes Chesterfield County~ but we
have had at least three good inquiries on industries and we
have sent out complete brochures to those industries that
have made inquiry..
page 148 ~ Q. Are you familiar with where the proposed
toll road is Y
.
A. Yes.
·Q. Are you familiar with the railroads in Colonial Heights Y
A. I am familiar with where they are but .the names of
them I am not.
, Q. Has the Chamber made a study of where they would
like to locate industries within the citv limits Y
A. Our industry committe·e has made a survey and we have
maps in the·office to designate where the industrial areas are.
Q. Would you tell the court where those industrial areas
are Y Here is a colored map which may help you.
A. (Indicating on map). We have a railroad going through
here and there is a good bit of water in this. section. A lot of
industries need water and we have a good water supply in
that area. Keeping this in mind, of course, we do not want
to locate industries where they will affect our key housing
developments and we feel this area in here would be ideal for
industrial sites.
page 149 ~ Q. You talk about water. Do you mean drinking water or industrial water¥
A. Industrial water.
CROSS EXAMINATION.
By Mr. King:
Q. You say, "we think this" and "we think that." Who
is "we Y"
A. I am here representing Colonial Heights business. I
cannot speak for the Chamber of Commerce. When I say
"we,'' I am talking about local businessmen. I would like to
state clearly I am not representing the Colonial Heights
Chamber of Commerce ..
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Q. Are you representing the City Council T
A. No, sir, I am not. I am representing myself as a businessman in Colonial Heights.
Q. How many industries bave you gotten in Colonial
Heights so far T
A. One.
Q. What is. the name of that?
page 150 ~ A. Lurie Plastics Company.
Q. Go back to the map and show us where that
lS,

A. On the Boulev,ard. Of course, that is very light industry.
Q. Show us where that is.
A. (Indicating on map). Here is the building, approximately right in this section.
Q. Right on Route 1 T
A. Route 1 and the Boulevard.
Q. It is not in the area to the east of the Atlantic Coast
LineT
A. No, sir, it is not. If we could use that area-we would
like to have that area for heavy industry. Lurie Plastics is a
very light industry and that location serves its purpose very
well.
Q. But that is the one you have gotten so farT
A. Yes.
Witness stood aside.
~

FRED R. SHEPHERD,
recalled for further cross examination, testified
further as follows :

page 151

CROSS EXAMINATION.
By Mr. King:
·
Q. Mr. Shepherd, some of these questions will be somewhat
at random. This is not well organized. When did the City
of Colonial Heights first become concerned about the toll road,
if they were concerned at all T
A. I don't think the city ever took any official action against
it. I did personally.
Q. When was that, do you recall T
A. Ever since I heard about it.
Q. When did you first hear about itT
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A. I don't recall.
Q. Tell us approximately.
A. Ten years, I will say. That is a guess. I don't know.
I have joined them now.
Q. You are all for it now?
·
·
A. Yes. I couldn't beat them so I joined them.
page 152 ~ Q. I think you said the city has taken no official
action?
A. Not to my knowledge. I don't think so. ·
Q. You say you don't think so Y
A. I don't know of any resolution of the Council in any
way, shape or form. If it has, I don't recall.
Q. But it has been a matter of some eoncern to you individually for quite some time? You say you heard of it ap·
proximately ten years ago Y
A. Do you want to know my concern Y I am just against
the principle of a toll road. Of course, I think the condition
has developed where people that know more about it than I
do feel it is a necessity and the ref ore I will go along with
them.
.
Q. But it. has been a matter. of interest, at least, for quite
a few years?
A. Yes, in Richmond and all around. Yes, sir. You will
· find a lot of people in Richmond just as much opposed to it
as I was.
·
Q. Was it.a matter of some concern as much as four years
ago?
A. I think so. Just how do you mean?
page 153 ~ Q. So far as the city is involved, was it a matter of any concern Y
A. I think the vast majority of our people, a great many
of them, were very much i;n favor because they felt it would
relieve the congestion on No. 1. Personally, I don't feel that
way but I hope it will. It hasn't affected us in any way I
know of. As a matter of fact, business people are very much
agreed on it because they think it will "take the trucks off the
main highway and there will be more room for people to do
business.
Q. I have here, Mayor Shepherd, a certified copy of all the,
pleadings and papers that were filed in the 1953 annexation
case with which you are familiar. That was the case where
all the property to the east of the Atlantic Coast Line was
annexed. Do you follow me up to that point?
A. Yes, sir. I might explain that before you start. That
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was a piece of property that was cut off from the county and
there was no way the county could get to it without coming
through the city. In the over-all plan we are to build a sewage
disposal plant in that area and the people petitioned, we
didn't take any action, they petitioned to come in.
page 154 r Q. But the city intervened. in the proceedingf
~A... The city agreed to it, yes.
.
Q. But it was not a contested affair 7 The county agreed
and the city agreed and everyone agreed 7 ·
A. This is the first contested one.
Q. That's right. Now in this petition filed by Peter W.
Covington and about twelve or fifteen other peopleA. I think there were fifty-two. Practically everybody
that lived in that area with the exception of one person.
Q. All right. Now in the petition they state this: "That
the progress and growth of the City of Colonial Heights requires t:µe acquisition of more territory for its proper expansion and that the said territory here petitioned to be annexed
is the only logical direction in which said city could expand
and said city is in better position to afford to said area water,
sewerage, police and fire protection and other public improvements than the County of Chesterfield or any other governmental agency or political subdivision.''
Now that is what the petitioners said, not the
page 155 r city. They said that the progress and growth of
.
the City of Colonial Heights required more territory for proper expansion and that the territory at that time
sought to be annexed was the only logical direction in which
the city could grow.
I have asked Mrs. Pole to get for me overnight, which she
did, the statement you made yesterday. This was on your
direct testimony. You were asked this question by Mr. Jones:

'' Q. Mayor Shepherd, what is the general nature of the
city, residential or industrial 7
A. Residential.
Q. What would you say is the natural direction of the
growth of the city7
A. It will have to gr9w east or west, as far as I can see.
·Q. As far as the city growing east or west, will the proposed toll road affect this in any way 7
A. That's right.
Q. How will it affect it?
A. Well, I think it is an unknown quantity."
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page 156

~

Now, in this answer of the city to this petition
I have just read, in the 1953 case, the first paragraph says this : "That so far as your Respondents are presently advised that allegations one to ten of said petition are
substantially correct.''
Do you still believe that what you said then is tr~eT
. A. Read what I said then. Is that what the attorney said?
Q. Mr. Harry Snead, Sr. signed it on·behalf of the city.
A. I make no resolutions or anything. Council passes
those.
Q. But this r~presented the view of the city. government
in any event?
A. I would think so.
Q. So you thought then and you think now th11t the natural
form of the growth is to the east or west regardless of the
toll road?
.
A. I tried to explain yesterday about the toll road. I said
we have no way of knowing just what effect that is going to
have on the residential growth. I don't know and
page 157 ~ I don't think anybody else does.
Q. But if that was a problem in 1953A. We didn't have a toll road in 1953.
Q. I know, but you have stated it was a question at that

time.

A. It passed the legislature in 1953 or 1954. I think it
passed in 1954. At that time, there wasn't any such thing.
as a toll road. No law had been passed.
Q. There was a general law concerning such things, wasn't
there?
· A. Passed in 1954.
Q. Wasn't there a law passed in 1952 concerning toll roads T
· A. Not this one. I think I am correct. · The legislature
passed it in 1954.
Q. I thought you said a while ago you knew for a· considerable time the toll road was proposed T
A. It has been proposed. I will tell you now what I told
them. All they were interested in was getting something for
nothing and they got it.
Mr. King: I should like. to introduce into evidence these
.
copies of pleadings in the previous annexation
page 158 ~ case.
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(The papers referred to were filed in evidence and marked
County Exhibit Number One.)

Q. Mayor Shepherd, you were testifying yeste~day about
garbage collections made by the city, garbage and trash.
Does the city charge any fee for doing that service?
A. No.
Q. On yesterday I believe you said that the city was going
to run a water line through your property which is a part
of the property sought to be annexed.
A. I said it has been authorized by the City Council. That
is the only way they can reach Swift Creek Lane. Either th11;,t.
· or to come under the . railroad bridge. That hasn't been
:figured out, which is the more economical way.
Q. What is going to be the size of that water
page 159 ~ line Y
A. Whatever is sufficient.
Q. Sufficient for what purpose Y
·
A. For this new territory. Ordinarily it would be a sixinch line.
Q. But it is coming across your property to se·rve this new
· territory?
A. That's right. Well, it could. do that but it .will serve
property already in the city. This new territory can be
served from Springdale Avenue right where the bridg.e is
going. We have a twelve.,inch line within eight hundred feet
of it.
Q. But that would come across your property?
A. No, it wouldn't come. across niy property if you take
off there. It would come from Kenmore Avenue down Springdale. I will draw a map if you want.
Q. That is not necessary. The line that is going to come
on your property, as I understand it, that line would come
on to serve the existing property along Swift Creek Lane
and also to serve the property proposed to be annexed Y
A. No, it wasn't proposed that way. I said it could be.
In other words, this resolution was just to take
page 160 ~ care of property in the city and if this comes in,
all we have to do is bring in a line and se:rve the
whole area.
.
Q. Off of your line Y
A. Yes, the water comes just across the creek. We could
go under that bridg~ and on pillars right over to where the
water comes and go through the- other way. We are going to
figure the cheapest way.
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Q. The line on your property, would that be tapped to go
to the new property?
A. You would have to put a fitting in there and a larger
line.
Q. You say the City Council has already approved that,
running the line on your property?
A. Yes.
Q. Have you made any agreement with the developers that
they ~an connect up to the line on your property Y
A. If it is in the county, you mean?
·Q. Assuming the annexation is successful.
A. They don't have to make arrangements. We take care
of that.
Q. Who is "we?"
A. I mean the city. The city takes care of
page 161 ~ that.
Q. If the line is coming on your propertyA. It wouldn't be on my property. It would be on a public
street. The only way we run water or sewer lines on private
property is we get an easement and they are properly executed and recorded in the clerk's office.
Q. The only thing I am asking you is this: -You are the
owner of a part of this property marked on the plat here
which is under the development plan, and the .water line will
run on your property. Have you made any contract or agreement with the developers to the effect they can get water
for the new development from the line running on your property1
A. It wouldn't be on my property, I tell you. We have the
agreement, the Judge had it yesterday, the resolution Council
passed which says what they would do if it came in the city.
Q. Let's pass on to something else. It is not important.
Mr. Goodrich testified yesterday and used the expression
something to this effect, "We consider Colonial Heights to be
greater Petersburg." Did you hear that,
A. We are all entitled to our opinions.
Q. It has been ref erred to as that in times
page 162 ~ passed, has it not?
A. Maybe so. I don't know. I don't recall.
Thev kid me so much about those things.
Q~ I think that was the expression he used.
A. I will overlook it coming from Mr. Goodrich.
Q. Why was it that Colonial Heights decided in 1948 to become a city of the second-class?

County of Chesterfield, et al., v. C. M. Berberich, et al.

83

F'red R. Shepherd ..
A. Why do you want to bring all that up Y
Q.. Because I want to know.
A, Must I answer that!
The Court: I don't think it has a thing to do with it.
Mr. King: I will ask him in the form of a leading ques-.
tion.

Q. Is it not true Colonial Heights decided in 1948 to become a city of the second-class because it did not-want to be
annexed by the City of Petersburg!
A. I will answer this way: By becoming a city of the
second-class Petersburg could not annex us and it was done
with the full consent and approval of the majority of the
Board of Supervisors, the Commonwealth's Attorney and
everybody out here.
page 163 ~

The Court : I don't see t~e relevancy of that.·
Mr. King: I think it is relevant .. To me it
seems a little· strange that a city which is now a city of the
second-class considers that annexation is such a very fine
thing and they have had two since 1948, they are '.now asking
for the second, when it is quite obvious they never thought
it was a good idea in the first place.
The Court: A person might not want to be annexed but
they might want to annex something else.
Mr. King: That is very possible. I think it has some signi·
ficance. ·

Q. I think you testified yesterday that your present sewer
connection charge was $100.00..
A. Yes.
Q. And your water connection charge was $200.00.
A. I will go over that again.
Q. I think you went over it yesterday.
A. Do you want me to repeat what I said T
page 164 ~ Q. Just tell me if I am wrong.
A. That's right.
Q. When was your change of rate made on iU
A. About six months ago, something like that. That is just
a guess. If you want exactly, I can give you the date. I will
get it by telephone.
·
Q. That will not be necessary. Turning back. now to the
petition that was filed by the individuals in the 1953 annexa-
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tion case, and that is the one where the city stated that it felt.
that the allegations of paragraphs one through ten of the
petition were correct, going back to that, tell me how many
paved roads were there in the territory east of the Atlantic
Coast Line Railroad; the 1953 property, let's call it.
A. Conduit Road and Ellerslie Lane.
Q. That was true in 1953 when it was acquired¥
A. Yes.
.
· Q. How many have been paved since that tiine ¥
A. Not rehy. We have graded and put in water and sewer
and are ready to pave them right now as soon as the weather
permits but you can't put down asphalt in cold
page 165 r• weather.
·
·
Q. In three years you haven't paved any roads
in that area¥
A. No. We have maintained what was there. There hasn't
been any action to build them.
Q. It wasn't effective until January 1, 1954, so that would
make it around two years and :five-twelfths of a_year. Is that
right¥
.
A. There hasn't been any action to do it.
Q. Paragraph three of the petition says this: '' The only
roads that lead into this territory are streets in the City of
Colonial Heights that connect with three inadequate four-ton
wooden bridges across the Atlantic Coast Line Railway right
of way.'' Do those inadequate bridges still exist¥
A. Who said they were inadequate?
Q. The petitioners in the 1953 case said they were inadequate and the city agreed. ·
A. Inadequate for a heavy load. They put a marker on
there that said four tons and the engineer said that meant
four tons a wheel, but that is on the Coast Line property.
There is one heavy truck that goes across to the
page 166 ~ dairy that is afraid to go across one of the· bridges
but for the everyday traffic they are perfectly all
right.
Q. Are those bridges the same today as they were on J anu-. ary 1, 1954 ¥
· A. They are constantly being repaired and kept in shape,
by the Atlantic Coast Line Railroad.
Q. But they are the same bridges¥
A. The same bridges. The construction is the same.
Q. I will read you paragraph nine of the 1953 petition:·
"There are no transportation facilities which regularly stop,
within this territory other than private vehicles."
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A. That is not true now. We operate a school bus and the
Petersburg Transit goes in to pick up all the school children.
Q. Was that true before?
A. No. I think the Chesterfield County school bus went in,
there. I am positive it did.
Q. Are there any situations where the City of Colonial
Heights· extends sewer and water facilities outside the city
limits?
A. We have one, on. what we call Piedmont
page 167 ~ Avenue extended. Q. Where is that?
A .. On the west side of the Seaboard Railroad.
Q. Is that over in Ettrick?
A. No. It is back behind what we call the American Hardware owned by Seward Luggage, Company. It has all been
sold to colored people back of the· school. It is not in the city.
We had a water line there and Chesterfield wanted water and
they took our water from us and sold it to the people in this
area. We have an agreement with the county we will furnish
water we have available and there has never been any question
and it has always been entirely satisfactory as far as I know.
. Q. Do you supply any sewage service to people outside the
city limits of Colonial Heights?
A. We ran a sewer line on Piedmont A venue and another
little short street. I don't know the name of that. We did
it because those people were neighbors and I think they paid
a fee of $300.00 for the connection and we haven't gotten
around yet to charging them for treatment of the sewage.
That was done before the disposal plant was built. In the
agreement they say they would pay so much a month for that
purpose when the plant was built.
page 168 r Q. Now, does Colonial Heights have a zoning
ordinance?
A. Yes, sir.
Q. Is there present in the room the official book of Colonial ·
Heights?
A. No, but there is one here at the courthouse.
Q. This is the one that was at the courthouse. Do you have
the original?
A. I brought it today. It is in my car and I can go a:iid get
it.
.
.
Q. I think we can save time by asking this: Has the zoning
ordinance been amended since it was first put into effect?
A. Yes, sir. It hasn·'t been amended to take care of the
last annexation, if that is what you are referring to.
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Q. When was it amended?
. A. The only way I can say is go back to the minutes of the
Council and get it.
.
Q. This is a little confusing to me because my recollection
is you told .me in Colonial Heights that it had never been
amended since it was enacted.
page 169 ~ A. I didn't tell you that.
Q. That is my recollection.
A. I didn't tell you that.
Q. Please understand I am not accusing you of intention.
ally misstating the fact.
A. I am not accusing you either but I didn't tell you-that.
Q. What did the amendment consist ofY
.A. The restrictions were raised in some territories. We
have about fourteen different zones and this was before the
depression, before the high-cost homes had to be built in such
and such a zone. Those people with cheap homes get the same
services as those people with class ·A homes, but since this
new territory was annexed we never have extended it. We
hav been waiting. The reason we haven't is because so much
of that property is in industrial and we are waiting to see
what the toll road is going to do and any plats that have been
subdivided and recorded, the owners of those properties have
put the proper restrictions and taken care of it when it was
recorded and it wasn't necessary for us to zone.
Q. This· is the entire charter book of the City
page 170} of Colonial Heights taken from the office of the
Commonwealth's Attorney for the city and
county. Look at that and tell us in what respect it has been
amended.
A. I don't know how long this has been out here.
The Court: Wouldn't the best evidence of that be the
amendments themselves Y
Mr. King: Yes, sir, Your Honor. I thought they were
here.
The Court: Why don't you just introduce the records Y
Mr. Jones:· May it please the court, this is on cross examination and I believe Mr. Shepherd wiU be here. I do not wish
to limit Mr. King in any way, but if he will tell Mr. Shepherd
what he wants, I ~m sure we can get any papers he might
desire. I would suggest, if Mr. King would go along with me
that in cross examination we not get into the various zoning
ordinances.
·
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The Court: I think he had better get through while he is
on the stand. But you understand his opinion as to what the
amendment was would be inadmissible, unless you
page 171 ~ are attacking his credibility.
·
Mr. King: I want to see what their present
zoning ordinance is. Would you excuse him while he goes to
his automobile and gets iU
The Witness: Here it is ri_ght here.
Mr. Snead, Jr.: They are not the complete amendments.
Mr. Jones: I think the clerk of the Colonial Heights City
Council keeps the complete records. If it is necessary to bring
them all here, we can have them brought here.
The Witness: Maybe I can go back to the original zoning
ordinance adopted, if I remember correctly, in 1929 or 1930,
and then as the different annexations were brought on it was
added to. It has been since 1945, I am sure, but I wouldn't say
definitely.
The Court: This would be inadmissible because it is not
the best evidence. The best evidence is the paper itself,
unless you intend to impeach. his credibility.
page 172 ~ Mr. King: I understood it had not been
amended since 1945.
The Court: I think we can direct that the keeper of these
· books appear to produce the books. You gentlemen see that
·
·
that is· done.
By Mr. King:
Q. Now, in Colonial Heights do you have a planning commission¥
A. No.
Q. Do you have what might ·be referred to as a master plan
for development Y
A. No. In other words, a small municipality is not like
the City of Richmond or the City of Norfolk. It could very
easily get top-heavy, too many folks on the pay roll. Our
Council and the Mayor and the City Attorney, we plan. I think
you will find it is pretty well covered.
Q. The city takes the position in this case they have a population in the proximity of ten thousand people Y
A. The last census was six thousand in 1950 and I would
say it would be between nine and ten thousand.
Q. Do you realize that the.1960 census, which
page 173 ~ has four years yet to go, might show ten thousand or more Y
·
A. I hope it does.
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Q. Do you realize the importance of that in so far as your
form of .government is concerned 7
A. You are getting into legal questions. I don't worry
about those.
Q. Have you been advised that would make Colonial Heights
·
a city of the first-clas.s 7
A. If I understand the law, I don't mean to try to interpret
it, but I have been advised that is not so. I am :oot a lawyer.
The Co1,1rt: We will take judicial cognizance of the law.
Mr. King: I am merely asking if he has been advised and
he says no, so I will ask him nothing further. .
Q. Mayor .Shepherd, Article II of Chapter 23 of Title 15
of the Code of Virginia is entitled "Virginia Land Subdivision." Have you heard of thaU
· A. Oh, yes. You read on down further.
Q. Let me read it and then you tell me. Section 15-786
says this:
page 174

~

The governing body of any city or incorporated town, as described below, may adopt subdivision regulations which shall be effective both within its
corporate limits and beyond within the distance therefrom set
out below:
·
1. Within a distance of five miles from the corporate limits
of cities having a population of one hundred thousand or
more, provided that this shall not apply beyond the territorial limits of counties touching any such city.
2. Within a distance of three miles from the corporate limits of cities having a population of less than one hundred
thousand.
That would be the one that would apply to Colonial Heights,
·
would it not 7
A. Yes.
Q. Now, has the City Council of Colonial Heights adopted
any regulations by which they set up the development standards or regulations for subdivisions either within
page 175 ~ Colonial Heights or within three miles of its
boundaries 7
A. Not outside the city. Every plat before it is r.ecorded
in the city has to be before the engineer and the Council.
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Q.. Now, what is the requirement for that, or is that just
custom1
A. Just a custom. Not less than a fifty-foot lot; we try to
mfl,ke the streets conform with the property; where possible
we try to keep the alley:. In other words, Council has the
supervision. They approve those plats before they are recorded. You go to the Clerk's Office and you will find every
one marked "Aproved by Council"-such and such a date.
Q. Do you have an ordinance which says that such plats
must be approved by Council 1
A. Whether that is an ordinance I will have to look. It has
been the custom, always has been.
Q. But do you have an ordinance which says so¥
A. I don't know.
Q. Will you ask some of your assistants and see
page 176 r if they can find such an ordinance and produce
that also¥
A. I doubt if we have it. It is probably just a resolution
through the minutes of. Council.
Q. Will you have someone bring it here 1
A. There has been no question about it. Nobody has ever
raised the question.
Q. I arri sure there has been no question about it.
A. We have never had any desire to interfere with any
territory beyond our limits as to how the property should be
subdivided.
Q. I am looking now at Chapter 144 of the Acts of Assembly
of 1950. As you know, that was the legislation chartering
Colonial Heights as a city of the second-class. In this statute
it refers to the various powers and authority that the city
shall have. In Section 5 of that Act it says that the city shall
have the following authority:
To contract with the County of Chesterfield regarding the
health and welfare of the citizens residing in said city, pending the setting up of a Board of Health and
page 177 r Welfare Department in said city; and also regarding any water, sewer, sewer disposal, garbage
disposal or other municipal functions which may be for the
best interest of the citizens of said city and county.
Have you yet set up a Board of Health and Welfare 1
A. No. Instead of doing that, the law provides (I am told
by our Attorney and the Attorney of Chesterfield), we oper-
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ate jointly with the Department of Health of Chesterfield.
We pay our proportionate part of the cost. Dr. Gates is our
health officer.
Q. Mayor Shepherd, the reason I ask. you whether this
subdivision planning has been done and whether the city has
· taken action to do this and that and so on is because your
charter provides this-and I am reading from Section 19 of
your charter :
·
Except in dealing with parliamentary procedure the Council shall act only by ordinance or resolution, and with the exception of ordinances making appropriations, or authorizing
the contracting of indebtedness, an ordinance or
page 178 ~ resolution shall be confined to one subject.
That is why I have asked you whether you have those ordi.,
nances.
A. I say it might have been done by resolution. The Clerk
of the Council works at the Norfolk and Western Railroad and
he is on duty until :five o'clock this afternoon.
Q. The whole purpose of this is to find out exactly what
your city goyernment has done in this respect. If you can
locate those things for me, I will appreciate it very much.
A. If I can, I will. 1
RE-DIRECT EXAMINATION.
By Mr. Jones:
Q. Back in 1953 when this toll road was organized, it had
been in the papers for years that the prospect of the toll
road was getting bigger and bigger and the repairs and the
congestion on the Petersburg Turnpike were getpage 179 ~ ting worse. We all know that. But back in 1953,
was the exact route known T .
A. No. They had a commission that studied it and recommended one route east of the courthouse through Matoaka.
They had four different routes.
Q. There were numerous routes considered T · ·
A. Numerous routes, .all of which had to be approved by
the highway department.
.
Q. In 1954, I believe the legislature enacted the bill which
brought the toll road authority into existence and gave it its
powers.
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A. That's right.
Q. Have the toll road people consulted with the city officials
since the route has been approved and notified the city officials of the route 1
A. Yes, sir.
Q. How many interchanges are there going to be in Colonial
Heights I
· A. One.
Q. As far as the rest of· the city is concerned, except for
that interchange and two underpasses over existing roads,
that toll road will be in a sense a dam, will it noU
page 180 r A. It could be.
Q. There is no way of crossing the road, is
~~,

.

A. You have to go either under or over. There are no
streets across it except at the interchange.
Q. And as far as the rest of the city is concerned, it is a
wall or dam?
A. What kind of dam are you talking aboutl
Q. It is a wall?
A. Yes, it is a wall. On the Pennsylvania Highway they
have a big fence on each side and you can't get on it.
Q. Yesterday you were asked some questions about growth.
Now would you agree that the Commonwealth of Virginia is
going to grow, in your opinion I
A. Yes, sir, I certainly do.
The Court: Would he be qualified to express an opinion 1
How is he qualified to express an opinion on the growth in
the population of the state I
Mr. Jones: I am not trying to prove the population is going
to grow.
-page 181 r The Court: Eut you are asking him for an
opinion. I don't think he is qualified.
The Witness: I agree with you, Judge.
By Mr. Jones:
Q. Let me ask you this. You were born in Chesterfield
Countyl
A. No, sir, Greenville County, but I have lived in Chesterfield since 1906.
Q. You were raised in Chester, I believe?
A. Since 1906.
Q. Now this area here which has two hundred and thirty-

92

. Supreme Court of Appeals of Virginia
I

Fred R. Shepherd.
nine acres or one-third of a square mile, which the Judges have
visited, do you feel in your opinion, that the incorporation of
this territory into the City of Colonial Heights will in any way
disrupt county functions or impair the ability of the county
to pay its existing debt Y
A. No, sir, I don't think so but I doubt if I am qualified to
speak for the county. I think Chesterfield has four hundred
and sixty some square miles but it is very much needed as far
as the city is concerned. I think it would be quite an asset
to the city.
The Court: I doubt if that would be the subject of opinion
evidence. We would have to judge that from stapage 1s2· ~ tistics, whether the functions of the county would
·
be impaired.
.
Mr. Jones : Considering his position in municipal affairs,
I feel that his opinion would be helpful to the court.
RE-CROSS EXAMINATION.

By Mr. King:
Q. I have one or two further questions. When did you first
see this colored map Y I mean, in its present state, the coloring in, all these various colors.
'
A. I don't recall. I saw it before the trial.
Q. Are you the person who authorized its being colored the
way it isY
.
A. I authorized it Y
Q. Yes.
A. No, sir, I didn't authorize it. Whoever did it, did a
very good job.
Q. It is a very pretty thing. Did you give directions as to
what should be colored one color and what should
page 183 ~ be colored another color Y
A. No, sir.
Q. It is not your design Y
A. I am not qualified to do that.
Witness stood aside.

·

(Whereupon, the court took .a brief recess.)
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GERALD L. LAVENSTEIN,
a witness called by and on behalf of the petitioners, after being
duly sworn; testified as follows :
DIRECT EXAMINATION.
By Mr. Jones:
Q. Mr. Lavenstein, as I understand it, you are one of the
developers who is interested in this venturel
A. Yes, sir.
page' 184 ~- Q. For the record, what is your full name and
address?
·
A. Gerald L. Lavenstein, 1650 Fairfax Avenue, Petersburg,
Virginia.
Q. I believe you .are a licensed real estate broker, is that
right?
·
A. That's right.
Q. And you are one of the three appraisers certified by the
Veterans Administration in Petersburg?
A; And in Colonial Heights and Hopewell.
Q. And you are the appraiser for the Bank of Virginia
in Petersburg?
A. Yes, sir.
Q. I understand. you have attended school at the University of Virginia and T. C. Williams Law School and also at
Harvard University.
A. Harvard Graduate School, purely for ~ppraisal work,
parts one and two.
·
Q. What experience have you had as a mortgage broker?
A. In the last year and a half better than
page 185 ~ one mipion dollars in GI loans in Petersburg and
Colonial Heights. Our firm represented Metropolitan and other large insurance companies.
Q·. What area does your firm do business in T
A. We are not confined to Petersburg and Colonial Heights.
We are actually building in the Norfolk and Hampton Roads
area. We do not build exclusively in Petersburg or Colonial
Heights.
Q. Where is your residence, Mr. Lavenstein?
A. Petersburg.
Q·. And your business is in Petersburg?
A. Our home office is in Petersburg. We have a. branch
office in Norfolk.
Q. Do you operate solely in residential real estate?
A. That is our primary dealing at present. We cover the
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water front. We currently have an office in New York that
handles,industrial real estate.
·
Q. J; believe you heard most of the testimony by Mr. Goodrich on yesterday 7
A. Yes.
·
Q. Would you concur and agree with most of
. page 186 ~ his views and his testimony?, ·
A. Yes, sir.
Q. Without being repetitious I would like to know the reason why in your judgment you stated you would be unwilling
to develop this land unless it were in the city. Tell us in your
own words just how you feel about this tract of land and the
rest of the land in the city.
A. There is a definite need for better class housing in the
Colonial Heights area. There is no question about it. I think that has been borne out by the people who have bought
lots actually prior to when I would like to see it put on: the
market. They have already shown the desire to live in this
area. If you look at it from the standpoint of neighborhood,
the character of the present neighborhood,-may I use one
of the maps?
Q. Yes.
.
A. (Indicating on map) This is the property that is under
consideration now. In making your tour yesterday you probably notice4 Ashby Avenue which consisted primarily of
brick residences ranging from twelve to :fifteen thousand dollars. This area, plus the adjacent Swift Creek area which
was primarily a summer cottage development be·page 187 ~ fore it was brought into the Citv of Colonial
Heights, gives this area the character, the general
neighborhood, what type of houses should go in the area.
The natural tendencv is to build similar homes in the area.
There is a definite need for that type of housing. Let me put
it this way. You know the old rotten apple- theory. One rotten apple in a basket of good apples will tend to spoil· the
good apples. In housing, if you keep your standards along
the same parallel you are going to have a good, well-rounded
community. That is what we have in mind. Furthermore,
without utilities such as the City of Colonial Heights is in a
_ position to furnish, the mortgage lenders would not be remotely interested in going in. Today the market is getting
more competitive. . They are getting away from the conventional box of eight or nine hundred square feet, they want one
thousand square feet. The two-bedroom house is almost ob-
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solete. Our minimum house would be three bedrooms and I
think we can give the public something that would be marketable and of a definite need in this area.
Q. Have you investigated this lower area which has been
ref erred to as the eastern part of Colonial
page 188 ~ Heights 1
A. Yes, I have.
Q. Would you tell us what you have done and what you
found the conditions to be 1
A. First of all, in order to satisfy my own mind before
investing in a large tract of land, I wanted to be very sure we
were getting proper land value in the proper neighborhood.
I went into the market price, the people's farms, the farms
they are now occupying. The first tract of land between Conduit Road,-it doesn't show too well on this map.
Q. Here is another rp.ap.
A. You have probably been told about Roslyn Farms which
is between the river and Conduit Road, owned by Mr. Lewis
Walker. On this map it shows industrial or commercial property. This is the toll road. The toll road is more or less right
here. Roslyn Farms is not for sale for residential purposes
at any price. It is only for sale for industrial purposes.
Next to Roslyn, the Southern Materials Company owns a
very large tract of land on which they are currently taking·
out large quantities of gravel and sand or expect to do so.
Adjacent to that is the Archer property. This is
page 189 ~ first blue marking adjacent to the gravel area of
the Southern Materials operation. If this prop.erty could be acquired at this time, I doubt very seriously
whether I would be intere~ted in putting in a class A area
close to a gravel operation. It doesn't lend itself.
The Tussing property which runs from the Appomattox
River across Conduit Road is not for sale at any price.
Mr. King: I submit that such evidence is quite improper.
Here is a man who is not interested in the land saying it is
not for sale at any price. The only way that can be proven
is to get the owner here.
Mr. Jones: I wanted to know his reasons. Whether it is
for sale or not, his reasons for rejecting it, and that is only
one reason.
The Court: The objection would go to the weight rather
ihan the competency.
Mr. King: I think it is inadmissible.
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By the Court :
·
Q. Have you tried to buy the property yourself¥
A. Yes, sir.
The Court : He can certainly testify if he has
tried to buy it.
Mr. Snead, Jr: To the extent that it discloses the intention
of the owner, I submit it is admissible even though hearsay.
The Court: I think he can testify he attempted to purchase the property and was unsuccessful.
Mr. King: That's all right.
page' 190

~

A. (Continuing) Would this help? I have tried to buy
the property as recently as the last ten days. I have met with
both the husband and the wife and both of them said it is not
for sale. They don't care to consider any subdivisions on
their property at this time.
Further down Conduit Road, if you gentlemen can follow
me, the Covington property. Mr. Covington did indicate he.
might sell, but between the toll road and Conduit Road not
along the Appomattox River. That is where he lives and he
said he would like to die there and he didn't want anv other
house. Further out I am not interested. You are getting into
an isolated community. Furthermore, in this area right in
here (indicating) there is a right of way for a
page 191 ~ spur. There is an easement of record to the Coast
Line Railroad; actually there are three easements,
one at the extreme northern boundary of Colonial Heights,
one into Mr. Walker's property which is further down and
one into Southern Materials, which is in the middle. These
three spurs would indicate industrial growth from Conduit
Road to the river. I think it has an excellent industrial concentration which offers the natural tendency for industry to
·1ocate there.
Q. Do you know anything about the topography along the
river?
A. There is a high bluff on the Appomattox River. Gentlemen, I don't know whether you noticed this island flanking
most of the property on the Appomattox River. This island
has just been sold to $outhern Materials and I am sure they
expect to get gravel out of it. That flanks pretty much onethird of your river frontage. I don't know whether they have·
seen this particular area here. I think that is the island. I
want to be sure I am right on that. This island, which ex-
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tends pretty much one-third of this area, was sold to Southern Materials and they expect to take sand and gravel out
of it. That pretty much identifies the character of the entire neighborhood. They own this property here.
page 192 ~ I would also like to point out at this time that
this entire area from Conduit Road to the river
has been tested from time to time and has shown gravel deposits which to my way of thinking puts the property pretty
much out of the range of a subdivision because you cannot
compete with the gravel companies in industrial lands for
housing pricewise. It has been pointed out we are buying
our property for roughly $500.00 an acre. It is pretty difficult to find industrial property in the corporate limits of any
city with railroad facilities, unlimited supply .of raw water,
for $500.00 an acre.
Q. It has been testified earlier here with respect to these
wooden bridges and the toll .'road as shown on the colored
map. How do you think this would affect the industrial development of this entire area in the eastern section of the

city?

.

A. In Mayor Shepherd's testimony he mention.e9- the fact
that the weight load of these bridges at present does not
justify for heavy equipment to come in. l believe one of the
reasons the toll road was approved was to get the truck traffic
the Petersburg-Richmond Turnpike and relieve
page 193 ~ traffic problems and to more or less by-pass the
cities. In my way of thinking, this will help develop this river frontage for industrial purposes. It will
show the ease of approach to get to the ·property. It will
also give the so-called New Englander passing through to
Florida an opportunity to observe the natural terrain for
industrial development. In the actual building of the toll
road, I think a lot of the gravel that will be used as base and
material for construction will be mined from these lands.
It is close by, has easy access, and therefore, :ft can compete
favorably with other gravel deposits.
Q. You noted on this aerial photograph the Roslyn tract.
Would you tell the court the effect, assuming the property
could be bought for other purposes than industrial, the effect
in your opinion of the disposal plant which is located along
here, the Colonial Heights and Petersburg disposal plant,
the city dump to the south and the railroad to the west?
A. Gentlemen, I think it is pretty evident a class A community could not be flanked with the City of Petersburg dis-
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posal plant on one side, the City of Colonial Heights disposal
plant on the other, and the city dump along the
page 194 ~ Appomattox River. It just doesn't lend itself.
The character is not there.
The Court: All of that has been gone into in detail, Mr.
Jones.
Q. Are you financially able to develop this property?

A. I have been away about a day and a half now. I was
yesterday.
·
Q. You say you were yesterday Y
A. I have been away from the office. My associates might
have made some commitments for me. I meant that in jest.
CROSS EXAMINATION.
By Mr. King:
Q. But your opinion is that you can Y
A. Yes, sir.
·
Mr. King: I will ask the stenographer to go back in her
notes and read the very first question Mr. Jones
page 195 ~ asked Mr. Lavenstein. I mean the first question
after the pr~liminary questions were asked.
The question wa~ read by the reporter :

·'
. "Q. Without being repetitious I would like to know the
reason why in your petition you stated you would be unwilling to develop this land unless it were in the city,''
By Mr. King·;
Q. "W"ill you give us your answer to that question, Mr.
Lavenstein Y You did not answer it before.
A. Marketability of housing.
Q. What do you mean by that,
·
A. We have got to be able to give adequate financing in
order to sell the number of houses proposed in this com.munity. Therefore, we have got to h~ve every working detail we can think of, wa!e.r,. gas, ele~tricity,. .P!Oper . approaches, good school facilities, shoppmg fac1ht10s in the
area; We have got to convince our lenders this is a proper
.place to invest their money.
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page 196 ~

Q. Look at the exhibit and show me where the
shopping facilities are.
A. The large exhibit does not take in too much of Colonial
Heights but if we use either bridge we are within a mile and
a half or two miles of the Pickwick shoppin:g area.
Q. If it were not annexed, you would still be within a mile
and a half or two miles of the Pickwick shopping area, would
you not?
A. Yes.
Q. If it were not annexed, you would still be near the school
facilities, would you not?
A. What school facilities are you talking about?
Q. What ones are you speaking about? Would you not be
near the same facilities, regardless of annexation?
A. You are talking about physical location. Let's say a
class A neighborhood attracts a class A type.
Q. Do you consider that development to be class A?
A. We plan it to be. This is purely the master
page 197 ~ plan. .
Q. That's true too, but do you plan that to be a
class .A development to t.ie in with what you see is already
·
across Swift Creek?
A. To be contiguous along those lines.
Q. And I understood you to say about twenty-four hours
ago you had enough :finances to put this thing across, to properly handle it?
A. Yes, sir.
.
Q. You heard Mr. Goodrich testify, did you not?
A. Yes, sir.
Q. He said he had ample :financing facilities and he saJd he
thought Mr. Snead also had such facilities. Now if the three
of you, independently, have enough to do it by yourselves,
each of you, don't you have enough money at least between
the three of you to put in those facilities you expect the city
to pay for? Answer yes or no.
A. ·we have already priced our lots.
Q. Answer my question before you go' into that.
A. We have already put the price on 'the lots
page 198 ~ based. on our acquisition cost.
Q. I want to know if you have enough money
to put in the facilities you now expect the city to put in?
A. As far· as the money angle, I can answer that yes. We
have the money but whether or not we are willing to put the
money into it and not be sure of sales, I cannot answer yes.
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I am not sure we could get a home buyer beyond the creek
line without being in the City of Colonial· Heights. I don't
believe we could sell lots, other than the creek front lots,
without being in the City of Colonial Heights.
Q. Where do you live, Mr. Lavenstein?
A. Walnut Hill.
.
Q. That is in Petersburg?
A. Yes.
Q·. Why don't you live in Colonial Heights?
A. I have· thought about buying one of these lots myself.
Q. Do you intend to buy one T
A. If it is around the creek, I probably will.
Q. How much profit do you and your associates hope to
make?
page 199 ~ A. It is enough incentive for us to have put
forth this much.
Q. How much?
A. Engineering costsQ. How much have you spent so far T
A. It is in the thousands.
Q. Tell us what you have spent those thousands for.
A. The topography map of the first section.
Q. Who made it?
A. Mr. Charlie Townes, our engineer.
Q. Incidently, he also is the engineer for Colonial Heights°i
A. I believe he is.
Q. Did the City of Colonial Heights pay him anything for
that?
A. For our work? No, sir.
Q. Did the City of Colonial Heights pay him anything for
his work in connection with the subdivision?
A. No, sir.
Q. Have you received a bill from him?
A. We received a partial bill.
page 200 ~ Q·. What else have you been charged for? I
want to find out what vour costs are.
A. Attorneys don't work' for nothing. Attorney fees are
involved.
Q. And you think you are now committed for thousands
·
of dollars T
A. We have already put up deposit money. That is
$500.00,
Q. But you could get that back.
A. No, we couldn't.
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Q. If it is not annexed Y
A. I beg your pardon.
Q. All right. That is $500.00. So I take it there is· the
$500.00 deposit plus the fee of Mr. Townes plus the fee of
your counsel. Is that what you are presently committed to
pay for?
A. We are obligated for that.
Q. Is there anything else other than those three things
you are presently obligated for?
A. The other things being the conditional sales contracts,
if it should be annexed. We are definitely obligated and we
have to buv the lands and convev the lots to the
·
. ·
page 201 ~ people.
Q. I am talking about your present indebtedness.
· A. That is the extent of it to this point.
Q. Those three things, and that runs into thousands of
dollars· in your opinion Y
A. It is $500.00 deposit money and you can estimate the
attorney's fees. You can estimate the engineering cost.
Q. What is your engineering cost thus far?
A. Over $500.00. That is over $1,000.00 right there.
Q. I want the thousands you are talking about. The only
thing left to add to that is the attorney's fees?
A. (The witness does not answer.)
.
Q. Now, let's come back to the question. Have you and
your associates formed an estimate of the total profit you
would expect to make from this transaction Y
A. We have estimated our cost in order to develop the
property. We have estimated how many lots we can sell
and for what price. The difference would be profit.
Q. And that is what I cannot estimate.
page 202 ~ A. We have a fair estimate of profit ,but it
would take at least three years to develop this
property fully. It is at least a three year proposition. ·
Q. Just give me your fair estimate, that is all I want.
A. I would say, based on our investment, we can figure a
twenty to twenty-five to thirty per cent profit.
Q. Give us that in dollars and cents.
A. Assuming we can put in seventy-five per cent of the
houses in the next three years and sell off seventy-five per
cent of the lots as shown on this exhibit,-! would rather
answer that this way. It offers enough romance and intrigue
for me to be here today.
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Q. To you it is a romantic and intriguing venture T
A. With the monetary profit being there to lure me into
it, yes, sir.

RE-DIRECT EXAMINATION.
By Mr. Snead Jr.:
Q. Have you ever heard of anyone attempting
page 203 ~ to subdivide property and losing all he ever
owned T In other words is there any risk involved
in your investment T
A. There is no question about it Mr. Sn~ad.
Witness stood aside.
JOHN HOWARD, JR.,
a witness called by and on behalf of the petitioners, after
being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Jones:
Q. Please state your name.
A. John Howard, Jr.
Q. Where do you live, Mr. Howard T •
A. 200 Fairfax A venue, Colonial Heights.
Q. What is your occupation T
A. I am a real estate broker in Colonial Heights
page ·204 ~ Q. Have you lived in Colonial Heights all of
your life?
A. Yes, substantially.
Q. Have you been out and looked over this property?
A. I have seen the tract, yes.
· Q. Have you examined the overall plaU
A. I have seen it and examined it, yes.
Q. Do you sell property in Colonial Heights? ·
A. Yes, I do.
Q. Do you feel there is a need for this type of property in
Colonial Heights T
4. Yes, I do.
·
Q. _Do you .feel t~ere is a demand for this type of property m Colomal Heights?
.
A. Yes, I do, a very definite demand.
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Q. You have no interest in this corporation or anything
else connected with this property, do you?
A. No, I don't.
Q. Do you feel you could sell this property?
A. Yes, if I had the opportunity I believe I could very
rapidly sell them as unimproved or improved
page 205 ~ lots.
Q. Do you feel this type of overall development is something that Colonial Heights really needs?
A. Very definitely, yes.

Mr. King: No qu~stions.
·witness stood aside.
CHARLES C. TOWNES,
a witness called by and on behalf of the petitioners, after
being duly sworn, testified as follows :
·
DIREC'r EXAMINATION.
By Mr. Snead, Jr.:
Q. Please state your full name.
A. Charles C. Townes.
Q. You are a licensed surveyor?
A. Yes, sir.
Q. You are the City Engineer of Colonial Heights?
A. Yes, sir.
page 206 ~ Q. How long have you been City Engineer?
A. Since November, 1951.
Q. Have you had any experience in engineering prior ·to
becoming City Engineer?
A. I have done engineering since 1937.
Q. Can you name some of your employers?
A. R. H. Bouligny of Charlotte, North Carolina; B. 0.
North, Consulting Engineers of Charlotte, North Carolina;
Norfolk & Wes tern Railroad.
·
Q. How long did you work for the railroad?
A. Five years.
Q. What were your duties when working for the railroad?
A. My duties were to make general surveys and when I
left them I was in the capacity of bridge inspector for the
bridge being built over the eastern branch of the Elizabeth
River in Norfolk.
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Q. You have or have not had experience in the erection of
bridges?
A. I have had experience.
Q. Are you a consultant to the toll road project?
A. No, sir.
·
page 207 ~ Q. Have the toll road authorities consulted
with you in regard to· the path of the toll road?
A. Yes, sir.
Q. Does the path of the toll road approximate, as best
known, the location indicated on the colored map which has
been introduced into evidence? Can you see that?
A. That is correct.
Q. Have you had experience with aerial photography or
not?
·
A. I have used it on several occasions.
Q. Do you conduct any other business in addition to your
duties as City Engineer¥
A. Land surveying business.
Q. Where is that business conducted?
A. 908 Elko A venue.
Q. Is that your home?
A. That is my home.
Q. Is that in the City of Colonial Heights?
A. Yes, sir.
.
Q. Did you prepare the plats for this proposed
page 208 r subdivision?
A. Yes, sir.
Q. Did you prepare this large plat of the entire project?
A. Yes, sir.
Q. Did you also prepare a detailed plat of section one of
this project?
·
A. Yes, sir.
Q. Did you prepare a sketch of a bridge which might be
used into this project?
.
A. Yes, sir.
Q. Was any of this work performed in your capacitv as
City Engineer?
•
A. No, sir.
Q. To whom do you look for compensation for this work?
A. I look to Mr. Snead and Mr. Goodrich.
Q. Have you been paid any part for that work?
A. Yes, sir.
Q. It has been testified in this case that the interest of Mr.
Fred Shepherd in what is known as the Shepherd tract has
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been succeeded to by Colonial Construction Corporation. Has Colonial Construction Corporation employed you to prepare subdivision plats
of their land in such a fashion as to mesh with the subdivision plats of the Berberich tracU
A. That is correct.
Q. Mr. Townes, did you at the request of the attorney for
the petitioners prepare a map showing the location of sewer
and water lines in the City of Colonial Heights and the location of all paved streets in the City of Colonial Heights Y
A. Yes, sir.· It was a colored map.
Q. The map now in front of you, is that the map you prepared!
A. That is the map.
Q. To the best of your knowledge and belief, does that map
represent the existing situation "in Colonial Heights as to
paved streets, sewer and water linesY
A. Yes, sir, except what was paved yesterday.
page .209

~

(The map was. filed in evidence and marked Petitioners'
Exhibit Number Thirteen.)
page 210

~

Q. Mr. Townes, of course the court can study
that map later on but would you very briefly state
what areas of the city have not been paved.
A. The streets which have not l;>een paved are the streets
which have recently had water and sewer put in them and
have been torn up £or those reasons and they are being as
rapidly paved as the weather permits. ,
Q. What areas of the city, if any, have not been provided
with sew~r lines Y
A. The last annexed area.
Q. You mean, extending up Conduit Road Y
A. Up Conduit Road north of Ellerslie.
Q. Is that true of all of the last annexed territory!
A. Oh, no, a part has been sewered. The part that has
been developed has been sewered.
· Q. The part that has houses on it has sewer facilities, is
that correcU
A. That is correct, with houses on it.
· Q. What area of the city, if any, is not provided with water
linesY
A. The same area.
page 211 ~ · Q. Is Swift Creek Lane presently provided with
water lines?
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A. It is not provided at the present time but it is under
consideration. They have plans to run water lines there at
the present as soon as the location is picked out.
Q. The city owns its own water works, I believe.
,
A. That's right. ·
Q. That consists in the main of two things, a reservoir and
a :filter plant, the mechanics of which don't mean much to me.
In terms of population, what is the capacity of the city
reservoir at the present time¥
Mr. King': In what capacity are you asking him that question 7
·
Mr. Snead, Jr.: As City Engineer. Are you objecting?
Mr. King: Of course, I ain not objecting.
By Mr. Snead, Jr.:
Q. What is the capacity of the reservoir in terms of population?
A. I would say between thirty and thirty-five thousand.
· Q. What is the capacity of the present filter
page 212 ~ plant in terms of population?
A. I would say around fifteen thousand people.
Q. Would it be expensive to add to the :filter plant?
A. No, sir. It was so constructed that another unit could
be easily added to it.
Q. Is the water produced by this system approved by the
State Water Control Board¥
A. Yes, sir.
Q. Now the sewa.ge disposal plant has already been testified to, that is was built by the city and its location has been
testified to. As I understand it, sewage disposal plants are
one of two types, the type that has a primary stage and the
type that has a primary and a secondary stage. Explain that
to the court.
A. Colonial Heights has a primary one.
Q. Of what does that consist?
A. That consists of a settling basin where the solids are
settled out and they are dumped into a digestor tank and
allowed to rot and they are run to a sand pit and allowed to
dry and then it is carried out and can be used as.
page 213 ~ fertilizer.
·
Q. If a sewer system has a secondary stage, of
what does that consisH
·
A. You would have the filter. That would be the main thing.
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Q. Is not a heater or cover involved in that 7
A. A heater and a cover. We have a heater now.
Q. But a cover would be involved in making the system
into a secondary system 7 Is that right 7
A. That's right.
Q. In the present state of development of the Colonial
Heights sewer system, what is its present capacity in terms
of population 7
A. The capacity was around ten thousand until we added
the heater and that doubled the capacity and made it twenty
thousand.
Q. If the second stage or cover were added, what would be
the capacity of the present sewage disposal plant?
A. I don't know.
page 214 r Q. Does that have the effect of greatly increasing the capacity of the planU
A. 'Yes, it would greatly increase it.
Q. Could you estimate thaU

A. No.
Q. Does the present sewage disposal plant of the City of
Colonial Heights meet the requirements of the Water Control
Board or not 7
A. It does.
Q. In so far as the purity of the discharge from a sewage
disposal plant is concerned, does it make any difference
whether the system has a primary or secondary system¥
A. The purity is controlled by the amount of chlorine.
Q. Then your answer is it would or would not make any
difference.
A. Would not make any difference.
Q. What, in your opinion, is the effect of the toll road on
the extension of water and sewer lines into the eastern portion of the City of Colonial Heights 7
A. With the toll road coming through, I have
page 215 r talked to them several times and they don't know
what elevation it is coming through so you don't
know at what location you would have to put your lines.
Q. Are you saying there is no point in proceeding with
the laying of sewer and water lines until the toll road is completed 7
A. That is correct because you wouldn't know how to con:..
struct them because they have to be constructed when they
go underneath the toll road so there could be repairs made.
Q. "What effect, if any, will there be in your opinion on surf ace drainage in areas near the toll road?

108

Supreme Court of Appeals of Virginia

Charles C. Townes.
A. That again depends on what elevation they run the road,
as to whether they will take care of the drainage on their own
right of way or run it on to adjacent land. If they run it on
to adjacent land and flood the land owner, it will have a detrimental affect.
Q. There is already testimony -in the case relating to the
manner of paving streets in the city and the fact the city owns
its own equipment and handles the paving _process without
state or county aid. In your opinion, taking into account
the number of streets in the area proposed to be
page 216 ~ annexed and the present condition of the streets
.
in the City of Colonial Heights, would it be necessary for the city to purchase any new paving equipment in
order to take care of the streets in the area proposed to be
annexed?
A. They would not need· any additional equipment. They
have ample equipment at the present time.
Q. Would the. city find it necessary in your opinion to employ any additional help to pave the streets in the area to be
annexed?
A. They would not need any additional help because as it
developed we would be able to take care of it. It would not
develop overnight.
Q. Does the County of _Chesterfield purchase water from
the City of Colonial Heights T
A. Yes, sir.
Q. Would you describe this arrangement and give the location and capacity of the outlets or pipes leading into Chesterfield County? Point that out on the map.
A. (Indicating on map) We have a six-inch line at Swift
Creek bridge which connects to Chesterfield County and we
have a six-inch line that makes a loop and runs on both sides
.of the boulevard. A two-inch line that goes off
page 217 ~ of Piedmont.Avenue to .Oak Lane A venue. These
two connections (indicating on map).
Q. What areas of the county does the six-inch line leading
from Colonial Heights serve T
A. It serves the area along the Petersburg Pike and back
into a subdivision of mill homes.
Q. Would you say it served some part of the southern portion of Chesterfield County? ·
A. Yes, sir, southern and eastern.
Q. Mr. Townes, as City Engineer, do you superintend the
laying of the sewer lines T
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A. Yes, sir.
Q. Do you superintend the planning and location and laying
of the water lines T
A. I do that with the help of our Consulting Engineer, Mr.
Pe)'row in Richmond.
Q. .As City Engineer, if this property were annexed, how
would you propose to serve the area to be annexed with water
and sewer? Would you explain that in detail, showing on a
map how you would propose to run the lines T
A. (Indicating on map) Here is our water filter
page 218 ~ plant and the area to be annexed is right in this
vicinity and we would either run underneath the
dam with a line into that area or we would top off our main
feeder line. at Ellerslie Avenue and cross at this proposed
bridge. Right at this proposed bridge we have a sewer line
at present and we would connect on to that.
Q. How would you cross the creek with the sewer line T
A. You can cross it on the bridge.
Q. What size water line is at the reservoir?
A. Twelve-inch line.
Q. Twelve-inch line T
.
A. Yes. Twelve-inch or ten-inch, I don't know which. I
think it is twelve-inch.
Q. What advantage, if any, is there to tapping into a twelveinch line to serve the area to be annexed T
A. If you tap in a larger line you get m9re volume and it
will add to the fire protection.
Q. Would you give-the aproximate distance which the water
and sewer lines would have to be run if this area were to be
annexed and were served in the manner you have just proposed?
page 219 ~ A. Well, if you run the water lines under the
dam, it would be five hundred £eet. ·The 6ther
way it would be about eight hundred feet. The sewer lines
would have to be run about three hundred feet.
Q. State whether or not the city has considered or is con'sidering plans to extend the water lines into Swift Creek
Lane regardless of whether this area is annexed.
A. It is under study at the p:r:esent time.
Q. If the water lines were extended into Swift Creek Lane
regardless of whether this area were annexed, how far would
· the water lines have to be run from Swift Creek Lane into this
area proposed to be annexed'
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A. As far as it would take to cross an imaginary line. One
is adjacent to the other. When you cross the creek into the
·Shepherd tract you would be adjacent to the other property.
Q. Then you are suggesting that if the city installs water
lines as they are proposing .to do, regardless of this annexation case, it :will be no distance at all Y Is that correct? .
A. That is correct.
page 220 ~ Q. The water lines will be right at the area to
·
be annexed Y
A. That is correct.
Q. · And come from a ten or twelve-inch main Y
A. That is correct.
·
Q. Of course, the City of Colonial Heights has fire hydrants.
State the city policy with respect to fire hydrants.
· A. Fire hydrants are placed every thousand feet so that
a dwelling is not any further than five ·hundred feet from one.
Q. So far as you know, is that city policy complied with
throughout the city?
A. Everywhere there are water lines.
Q. This is strictly a matter of opinion, but in your opinion,
are there any areas of the city that are not adequately lighted
·
with street lights Y
A. All of them are adequately lighted.
Q. Would you explain how street lights are provided for
the city?
,
.
A. The street lights are provided by Council. They have
a committee on the Council and a man from the
page 221 ~ Power Company and they go down and view the
situation where they think a light is needed and
come back and recommend to the Council and they take action
from there.
Q. How ~:re the lights paid for Y
A. By the Council. By the city.
Q. Now, Mr. Townes, you prepared these maps and plats
of the area known as the Berberich tract. I will ask you to
explain to the court the plan of your subdivision. What I
am getting at is you have laid off the lots in a certain way:
You have given them a certain frontage and depth. Why did
you lay it off in this particular manner? Justify it from an
engineering viewpoint.
A. It was laid. off to fit the contour of the land.
Q. Is there any advantage in having one hundred foot lots f
A. A one hundred foot lot will give ample room for a nice
front yard and a side yard.
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Mr. King: Excuse me. Is that for an engineer to say?
The Court: I think the court will take judicial notice of
that.
·
·
page 222 ~ By Mr. Snead, Jr.:
Q. You prepared the sketch of the bridge?
A. Yes, sir.
· Q. Of course, the location of that bridge is clear to the court.
Explain to the court the method of construction, the manner
·of construction.
A. The bridge is one hundred and twenty feet long and
twenty-eight feet wide and consists of three forty-foot precast spans.
The Court : Is there any issue. as to whether or not this
would be an adequate bridge?
Mr. King: There may be, depending on what the.witness
says.
0

A. (Continuing) It would be forty-foot spans, twenty-eight
feet in width with two-foot walkways on each side, giving a
roadway of twenty-four feet and these spans are to be furnished by Concrete Structures, Inc. of Richmond, at a cost
of $11,400.00, and the piers have been estimated to cost a little
ovtlr $16,000.op. The approaches are around $1,200.00.
page 223 ~ By the Court :
Q. I don't understand. Will the spans be made
before it is brought down?
A. That's right, brought dowu and placed on the pier.
Q. You wouldn't form it on the pier at all?
· A. No, sir. The price is "in place, on the piers."
By Mr. Snead, Jr.:
.
Q. Has this method of construction been approved by anyone?
A. I talked to Mr. Clay who is Bridge Engineer of the
State Highway Department and he has indicated his approval
and sent me to these people to talk about the bridge and said
they were having a similar one made up at this time.
Q. Does this bridge have a walkway for pedestrian traffic 7
The Court: He said it did.
A. This bridge will meet highway requirements the same
as on U.S. 1.
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Q. You mean it has the same load limits as the
bridge leading from Chesterfield County to Colonial Heights on U. S. 1?
A. I don't know about that bridge but it meets the requirements on U. S. 1.
Q. Mr. Townes, the two maps which you prepared of the
area to be annexed, one showing the total overall plan a}\d
the other showing the first section, does the plat of the total
overall plan purport to be exact in the sense of every calculation being made down to a gnat's hair?
A. Only the outside boundary and section one.
Q. As to section one, the metes and bounds and courses and
distances are intended to be final?
A. As are indicated oh the map and some of them have
been .staked on the ground.

page 224

~

CROSS EXAMINATION.
By Mr. King:'
Q. When did you stake them on the ground?
A. They have been staked on the ground, those metes and ·
bounds have been staked out in the last month.
page 225 ~ Q. Was it within the last week?
A. No, sir.
Q. Within the last two weeks?
A. They were staked before two weeks ago.
Q. About this bridge, I think you said you would obtain the
spans at a cost 0£$11,400.00 per span. Is that correct?
A. Three spans would cost that, in place.
Q. And the piers would cost $16,000.00?
A. That's right.
Q. And the approaches $1,200.00?
A. Those are estimated :figures, all except for the spans.
Q. Have those prices been quoted to you?
A. The spans.
Q. Has the price of the piers been quoted?
A. It has been estimated.
Q. Who t'stimated it?
A. I estimated and the Concrete Structures, Inc. estimated
it.
Q. What is that company?
A. They make pre-stressed concrete structures.
page 226 ~ They are located on Darbytown Road in Richmond.
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Q. Have you made any pictures or drawings of the bridge
other than that one there Y
A. That is the only one.
Q. Did you put the man on there fishing T
A. Sure. It shows you have a sidewalk.
Q. I think it is a very good picture. I am not criticizing it.
I like to fish too. I just wondered if you put that on there.
Let me ask you this. I wish you would please tell me again
because I am afraid I didn't understand it. What did you say
with respect to the streets yet remaining in Colonial Heights
that are unpaved T
A. I said the ones in the northern end where we recently
put in sewer, we had them torn up all winter putting in the
lines and we are just.getting around now to paving. Nobody
paves in the winter.
Q. Is everything else paved T
A. All the other streets are paved where they need to be
paved.
Q. All public streets are paved T
A. Not one hundred per cent.
Q. What percentage is not paved Y
Mr. Jones: It is shown on the map.
page 227 r Mr. King: He can give me the percentage.

A. It would just be a guess.
By Mr. King:
Q. Give me a guess.
A. By the time we get these others paved, I will say ninetyeight per cent.
Q. That road that runs across the southernmost railroad
bridge is not paved when you cross the bridge, is iU
A. That's right.
Q. That is a fairly lengthy road 1
A. That is correct but that road-I don't know whether it
belongs to the city or whether thev have an easement over
it.
.
Q. It belongs to the city whichever way it is.
A. It is in good condition.
·Q. But not paved Y
A. That's right.
Q. How about Conduit Road to White Bank?
A. That is not paved but it will be paved this
page 228 r summer.
,
Q. It is not now paved Y
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A. That is correct.
Q. I am not familiar with Colonial Heights but I am f amiliar with the roads I have mentioned. Is the street paved
at the railroad track when you get ready to cross to the city
dump, where the new nice looking houses are being. constructed?
. A. That road is paved.
Q. It js paved at this time Y
A. Just which road are you talking abouU The one to the
dump?
Q. No. Just before you cross the bridge over the eastern
railroad tracks of the Atlantic Coast Line, your last street
to the left before you get to the. bridge going toward the east,
there apparently is a new development in there, very nice
looking houses right up over the railroad tracks.
Mr. Jones:

Down Chestnut Street.

A.· That is paved.

By Mr. King:
Q. How about the two streets in the new subdivision east of
the school property Y
A. Chestnut and Pinehurst have been paved.
page 229 ~ There is another one, Wilson, that has not been
paved.
Q. Are you a certified surveyor Y
A. Yes, sir.
Q. And you are also an engineer Y
A. I am the City Engineer.
Q. Are you a registered engineer?
A. No, sir.
Q. You are not? Have you studied engineering?
A. Yes, sir.
·
·Q. WhereY
A. VPI.
Q. When did you finish itY
A. In 1934.
.
Q. Did you receive a degree in engineering?
A .. No, sir. I attended two years. I took electrical engineermg.
Q. Did you take any civil engineering?
A. They are all the same the first two years. Very few
·
subjects are different.
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Q. You took the basic two years and then branched off to
electrical engineering. Is that correct?
A. That is correct.
page 230 ~ Q. What was the extent .of your experience
with sewage treatment plants and so on Y I do
not mean to be ugly about it but I ask you that because you
say you are not a certified engineer.
A. I worked for Ferguson Corporation in Hampton. They
put in the sewer lines in Quantico. I had charge of that. ·
Q. You referred to some state department or agency that
had given you some information on the capacity of the water
and sewer plants. What was that agency?
A. Our consulting engineer.
Q. I thought you refe.rred to some state department.
A. He asked me if the water was approved by the State
Department of Health.
· ·
Q.. Is the State Department of Health completely reliable,
in your opinion?
A. You have confidence in them, I hope. I know I do.
Q. I think we all do.
Witness stood aside.

*
page 232 ~

•
Chesterfield, Virginia
May 10, 1-956,
AFTERNOON SESSION.

Mr. Snead, Jr: · May it please the court, we have a number
of other witnesses to call but it appears that everyone is
anxious to conclude this matter. If we could make certain of
one point, we might be able to hasten our presentation. Is it
agreed by court and counsel that the mutual exchange of information requested at the pretrial conference is in the case•
and is a part of the evidence?
Mr. King: Yes, I think that is correct in so far as we
are concerned except neither party is bound by what the other
party has said.
Mr. Snead, Jr.: It will be treated as any other evidence.
I wanted to make certain of that point. I have
.page 233 ~ one other witness who is an attorney and who is
in ill health and has to rest. His_ testimony will
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take :five minutes including cross examination. . He is not
available now because he is resting and if Mr. King is will.,
ing to go ahead, we rest except for this one witness.
· (There followed an off-the-record discussion.)
Mr. King: I would like to ask of the city whether or not
they have now obtained and have present any ordinance that
may have been adopted amending their zoning ordinance¥
Mr. Snead, Jr.: I don't believe the Mayor has returned.
As far as we know, that evidence has not been obtained. Can
you proceed without it Y
page 234 ~ Mr. King: Yes.
M. W. BURNETTE,
a witness called by and ·on behalf of the defendants, after be. ing duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. King:
Q. For the purpose of the record, please state your namet
your residence and your age.
A. M. W. Burnette, I live in Chesterfield County about
six miles north of the courthouse. I am forty years old.
Q. What is your occupation, Mr. Burnette¥
A. J work as the Executive Secretary of the Board of
Supervisors of Chesterfield County.
Q.. As the Executive Secretary of the Board of Supervisors, is it fair to say you are the administrative head of
Chesterfield County¥
A. I attempt to carry out the policies of the
page 235 ~ Board, yes.
Q. You are, of course, ref erring to the Board of·
Supervisors of Chesterfield County?
A. Yes.
Q. ·wm you recite very briefly what your experience has,
been in administrative affairs dealing with the particular
functions in your job? Recite your educational background
and your experience until you came into this situation.
A. I worked for the Citv of Richmond. as Personnel Administrator and prior to that job I worked in the City Assessing Office as Chief Property Appraiser. Prior to .that,..
I taught school, taught management, and prior to that, I
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went to school, the University of Richmond. I hold two ,degrees from that institution, a B. S. in administration and a
Masters in management. Prior to that, I worked in several
places and was in the service. ·
.
Q. I am sure everyone is familiar with this, but for the
purposeg; of the record, please state briefly what your duties.
are as Executive Secretary of this county,
A. Well, I act as the purchasing agent, have to approve
all subdivisions, prepare the budget, act as
page 236 ~ liaison man between the Board and most all of
other officers here, generally supervise the works
department, the county garage, ~nd so on.
.
Q. How long have you had your present position Y
A. Seven years.
Q. I would like to ask you some questions now having to
do with the :financial position of the county and its procedures
in that connection. Can you recite very briefly what the
present tax load of the county is Y
A. The present tax load is $2.20 per hundred dollars of
assessed valuation for real estate and personal property and
forty cents for machinery,
Q. What is your estimated percentage with regard to the
ratio of the assesesd value of property to the true value Y
A. Our ratio of assessed value is approximately twentyfive per cent of the sales price. We hope under a new assessment that is being conducted now· it will be decreased.
This -will go into effect on January 1, 1957, in which all parcels of the .county will be re-assessed and we hope that this
percentage may be decreased.
page 237 ~ Q. What is the present indebtedness of the
county?
A .. The present indebtedness is $3,279,350.00 and that
amount is for _school bond issues only.
Q. Do you have any other bonded indebtedness T
A. Not to the general fund of the county. We have water
bonds of $1,315,000.00 but they are pure revenue bonds and
are not a debt against the county property.
Q. They are revenue bonds T
A. Yes, sir.
Q. How much are those water bonds nowT
A. $1,315,000.00.
Q. Has the county taken any action or does it contemplate
any action with respect to the possible refunding of the county
debU
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A. Yes. By referendum of recent date the County Board
of Supervisors was allowed the sale of $4,000,000.00 revenue
bonds to :finance certain improvements in the water ·system.
A portion of the $4,000,000.00 will pay off all existing debts
of the water system and finance a great deal of improvement
in our water system.
•
Q. Is it contemplated that any bonds will be
page 238 ~ issued for school purposes?
A. We certainly hope so. . On May 29 there
will be a ref er endum held on $3,500,000.00 in school bonds.
Q. What will the proceeds be used for?
A. Improvement of schools.
Q. The proceeds will be used for the construction of new
schools?
A. Yes.
·Q. For the improvement of existing schools and for the
construction . of new schools?
A. That's right.
·Q. I think you mentioned the re-assessments that are contemplated.
A. Yes.
Q. Incidently, before we leave that, have you at my request formed your best estimate of the present population
of Chesterfield Countv?
· A. Yes, I have. My best estimate, based on several leading authorities, would be 54,700.
Q. What are those authorities on which you base your
estimate¥
A. Doctor Loren Thompson of the University
page 239 ~ of Virginia who is' recognized a.s a national authority on Virginia population; the Richmond
Chamber of Commerce, and we have a consulting engineer
from Norfolk, Causy and Weeks, who is now :preparing improvements to our water system. He has taken a. physical
house count of all built-up areas of the county. On these
three we have arrived at this :figure.·
Q. What is the :figure again?
A. 54,700.
Q. If you take your actual bonded indebtedness-I am not
speaking of revenue bonds-and divide that bonded indebtedness by the munher of residents your best estimate indicates
is.now in Chesterfield County, what does that come out per
person 1
A. $59.95 per capita using the county's estimate of population.. I might say if you use the other one that Colonial
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Heights says we have, 70,000, it gets to be $46.85 per capita.
Q. Explain to the court now what the development has
been in the county recently by way of the c.onstruction and
creation of residential subdivisions.
A. During the year 1955, we had fifty-two subdivisions
which involved an average· of thirty-four lots per
page 240 ~ subdivision.
·
· Q. What do you mean when you say "we?" '
A. My office approved that many and the clerk of the court
recorded those plats.
Q. That w·as in 1955. vVhat has it been so far this year,
19561
A. So far this year sixteen subdivision plats have been
approved.
Q. Do you have before you the :figures to show the number
of building permits issued by the county last year?
A. 1,950 building permits were issued last year which involved all types of buildings, stores, churches, offices, garages,
everything.
.
Q. Does that include industry?
A. Yes.
Q. With respect to industrial development, can you tell us
anything about that~
A. We are growing quite rapidly industrially as well as
residentially. We have some exceptionally highgrade industrial property. Recently the Allied Chemical and Dye
Company built a large plant on Bermuda Hunpage 241 r dred. R.eynolds Metals . Company is presently
building too.
Q. I am sure Judge Jefferson knows where each of·these
places are but you might describe in general terms the location of these places.
·
A. Bermuda Hundred is down close to Hopewell, across
the river from Hopewell.
Q. And that is Allied Chemical and Dye Company?
A. Yes. They built a multi-million dollar plant there.
Reynolds Metals Company is rapidly completing now an extrusion plant which will be south of Kingsland Road and east
of Petersburg Pike over close to the James River. David M.
Lea, furniture makers and box manufacturers, have purchased a large tract of land close to Centralia and have had
it zoned and are preparing now to build a plant there. Experiments, Inc. has purchased a large tract close to the James
River about a mile or two up the river from Hopewell.
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There have been some other companies to express some
interest in our area here but nothing has been decided de:fi11itoly. Th?se companies, I think, along wi~h du _Pont and
Concrete Pipe and Products Company, certamly give a reasonableness to our low_ tax rate and make out tax structure a
sound one.
page 242 ~ Q. Can you state to the court the most recent
estimate you have made of what percentage of
Chesterfield County in its entirety could be classed either as
farm land or wood land, and by that I mean land other than
residential sites and other than industrial sites 1
A. I think we arrived at a :figure of approximately seventyfive per cent.
Q. That would be non-industrial and non-residential 1 ·
A. That's right, if you count the fact a forest in some cases
may be a crop.
Q. What do you mean by thaU
A. For instance, Continental Can Company might call a
growth of pine trees as a crop and therefore, it would be farm
land.
Q. And that would be included in the seventy-five per cent
·
estimate1
A. Yes.
Q. With respect to the policies of the county, and I am
thinking primarily in terms of planning concerning residential development and uses to be made of land and so on, in
, that connection does the county have a planning
page 243 ~ commission 1
A. Yes, the county is very fortunate in having
an exceptionally :fine planning commission. They meet about
once or twice a month and spend long hours in trying to
solve and give recommendations on numerous problems.
They study all phases of county development. The county
at present is joining with Henrico and Richmond in a regional
p]anning commission which is one of the very few in the
State of Virginia.
Q. Mr. Burnette, I show you a mimeographed paper containing four sheets which is entit1ed '' An ordinance to define
the authorities and duties of a planning commi;gsion appointed by the Board of Supervisors of Chesterfield County"
and will ask you if that is a cqrrect copy of tbe ordinance
adopted in that regard 1
·
A. ·Yes. This was prepared by my office and is a correct
copy.

County of Chesterfield, et al., v. C. M. Berberich, et al. 121
M. W. B1.trnette.

Mr. King: I should like to introduce that in evidence.
(The paper referred to was filed in evidence and marked
County Exhibit Number Two.)
Q. Does the county have an ordinance relating
page 244 ~ to the regulations of subdivisions that are permitted to be constructed in the county?
·
A. Yes, we have a subdivision ordinance.
Q. I now show you another document consisting of twelve
pages mimeographed which is entitled '' An ordinance adopting regulations governing subdivision of land within the unincorporated area of Chesterfield County, :Virginia" and ask
you if that is a copy of the ordinance to which you just referred?.
A. Yes, it is.
Mr. King: I should like to introduce this in evidence.
(The paper referred to was filed in evidence and marked
County Exhibit Number Three.)
Q. Now, will you explain that last ordinance to us, the
purpose of it?
A. The purpose is to spell out in detail what a subdivider
may or may not do. We try to enforce the orderly
page 245 ~ subdivision of land in the county and in doing
that we have to lay down certain rules and principles. A subdivider knows what he has to do when he buys
land for subdivision purposes. He must lay out his lots according to streets and the minimum specifications of the highway department. He must pay the total cost of water· lines.
He must put in the streets. Certain plans have been changed
from time to time. The county used to put in water lines
at its own expense but the last two years it has forced the
subdivider to pay the total cost. In the last two years subdividers have put in approximately half a million dollars in
water lines free of charge to the county government.
Q. Let me ask you this. If the county itself put in the water
lines and the sewer facilities rather than the developer,
would that have any material effect on the price the ultimate
consumer would·have to pay or would it come out substantially
the same?
A. In our county we think it would be the same cost to the
purchaser. The man who purchases the property and sub-
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divides it puts in all the utilities and he must get his money
back so he has to charge an adequate amount for the lot.
Therefore, the man who buys the lot must p~y
page 246 ~ the total cost of all improvements.
Q. Would you please look at Petitioners' Exhibit Number One. Tell the court whether this design would
be acceptable to the county in accordance with its development
regulations.
A. I would say no and I would list the reasons why. First
of all, this street -here is too long. This street here is too long
under the subdivision ordinance of our county which say~
that each block cannot exceed one thousand, three hundred and
twenty feet in length. Second, the area around the subdivision
has no roadway leading to the adjacent property. That means
that if the property in this area here wanted to be developed
there could be no flow of traffic between· this area and that
area.
Third, according to the way I see this plat now, there is
only one outlet and that is the bridge across Swift Creek.
That means that four or five hundred lots, all the people
who live here, are going to be funnelled through one bridge
across Swift Creek. If that bridge were washed out by a
flood or other act of God, these people apparently would
have no way out. There might be some way across the rail.
road here which I understand may be developed.
page 247 ~ That is Swift Creek Lane. But there is no de.
veloped rol:!,d around the subdivision anywhere except at this bridge and this railroad crossing here.
I don't like to criticize a licensed surveyor's work, but we
would not accept lot lines in the County of Chesterfield coming back in this fashion. I think they could be re-worked much
better. This is not acceptable as a class A subdivision in
the county because we think a class A subdivision must have
fifteen thousand square feet in each lot. These lots ·here·
and quite a few other· lots do not have fifteen thousand square
feet. As a matter of fact, these lots here have much less than
ten thousand square feet. In order to be a class A subdivision
in Chesterfield County, R-1 subdivision, which is the tvpe
subdivision we have over much of the northern part of "the
county, quite expensive houses ranging from $20,000.00 to
$45,000.00 or $50,000.00, with that in mind this would not be
acceptable as a R-1 subdivision.
I think they are the main reasons.
Q. You have mentioned to us thus far in connection with
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the residential development the planning commission and its
nature, the subdivision regulations and their
page 248 r nature. Now I ask you whether Chesterfield
County has a zoning ordinance.
A. Yes, it does. ·
Q. I show you another document consisting of thirty-two
mimeographed pages entitled '' An ordinance to divide the
unincorporated area of Chesterfield County into districts
· and in such districts to regulate the use of land and the use,
construction, height and location of buildings, and other structures, the open spaces about buildings and other structures,
and the density of population, and to establish building lines;
to provide for the enforcement of such regulations; and to
provide penalties for the violation of this ordinance.'' Is that
the zoning ordinance of Chesterfield County?
A. Yes, it is.
Mr. King: I should like to offer this in evidence as County
Exhibit Number Four.
·
(So marked and filed.)

Q. I notice that this ordinance relates back to the Act of
the General Assembly approved April 11, 1927.
page 249 r That was the original zoning statute, was it noU
A. Yes.
·
Q. Is this ordinance up-to-date¥
A. Yes, this ordinance was enacted December 11, 1945. It
has been amended almost monthly since that date. There
are very few months that we do not have some zoning changes.
Q. Is this ordinance, the one introduced in evidence, ident~cal with· the ones issued from your office at this time?
A. Yes.
Q. Does it contain all amendments up to this time?
A. Each time the Board of Supervisors rezones a piece of
property it amends this ordinance. These are the basic rules
governing zoning according to the zoning map of the county.
The changes each month of the Board of Supervisors, as far
as I'm concerned, they constitute the whole zoning ordinance.
I might say that the planning commission recently has
spent approximately eight or nine months in studying the
zoning of the county and have presented a plan
page 250 r to the Board of Supervisors of all the areas of the
county and presently the Board is using this plan
as a guide to its zoning changes.
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r
Q. Now does the county have officials who are designated
· for the. purpose of inspecting buildings, plumbing, and so
forth?
A. We have a building inspector and a plumbing inspector.
Q. What are their duties f
A. They are charged with inspecti!lg all of t~e h?uses t~at
are built in the county as to plumbmg, electrical mspection
and general building. That is done, I think, for two purposes.
To see that no substandard homes are built in the county and
for the protection of the people who buy these homes.
Q. Now with respect to the utilities regulated or operated
by the county, does the county have a water system f
A. Yes, it does.
Q. Explain that, please.
.
A. At present there are over two hundred and fifty miles
of pipe in the water system. vVe have a dam
page 251 r which impounds 127,000,000 gallons of water, a
filter plant that produces slightly over 1,000,000
gallons a day, and· the whole system is evaluated by our
. auditors at slightly in excess of $3,000,000.00.
.
As I said before we have just had a ref er endum to float
$4,000,000.00 in bonds to pay the outstanding indebtedness
and to :finance future improvements to this system. These
future improvements will in general be the laying of fiftysix miles of large diameter pipe, triple the capacity of the
filter plant and raise the dam about seven feet.
We serve approximately seven thousand customers at this
time. We think our water system is on a sound :financial
basis. We are able to float $4,000,000.00 in bonds at this
time with a very low conservative estimate of our future connections. We are quite proud of our water system.
Q. What about the county sewer system 1
A. Recently the Board of Supervisors authorized W. C.
Perrow to draw up a plan, a sewage system proposal for the ·
built-up areas of the county. This was completed and the
·· Board ref erred it to the planning commission· and
page 252 r the planning commission studied it for approximately twelve months. We held public hearings
on it. We had :field surveys on it. I said, ''We.''. I am on
the planning commission. We presented to the Board of
Supervisors a detailed report saying that in the opinion of
the planning commission the sewer system would be feasible
and could be :financed. The Board of Supervisors at that
point was not quite satisfied with the general picture of the
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thing and hired the consulting :firm of Haysee, Madden and
Madden of Roanoke, which company reviewed the plan and
suggested slight changes. The revised plans have been
studied for some time now and I think we are in the process
of going ahead at a rapid rate towards getting a sanitary
system in all the built-up areas of the county. We do have a
sanitary area in the Ettrick sanitary district adjacent to
Colonial Heights and Petersburg, one in Morrisdale area and
one in Southampton shopping center area. We do need a
sanitary system over the whole general area of the county
.and we are working towards that end rapidly.
Q. Does the County of Chesterfield have a county engineer Y
A. Yes, we have a county engineer. All of our water system is engineered by either the consulting engipage 253 ~ neer or the county engineer. He is in·direct control of the water department. The county is
making every effort to see that all construction follows a good
sound principle of engineering and also financing.
Q. Let's turn now to some other county services. Of
· course, you heard Chief Smith state this morning when he
was called, I suggest, as an adverse witness by the city, but
can you review for us very briefly the nature of the police
department in Chesterfield County.
A. We have seventeen. officers and three dispatchers. They
are furnished with the latest equipment. The coming year's
budget, I think Chief Smith mentioned the fact, provides for
an enlargement and reorganization of the police department.
There is also a sheriff's department. He has three deputies
who .work in conjunction with the police department.
Q. You heard Chief Smith testify and say he thought the
police department would be adequate for the needs of Chesterfield County. Do you agree with that Y ·
A. ram not an authority on police protection.
Q. Then I will withdraw the question.
A. I recognize his authority and if he says it
page 254 ~ is adequate, I would say so too.
Q. What about your fire department Y
A. We have some twelve volunteer fire departments and
there are currently twenty-five county owned pieces of equipment, all trucks, pumpers. We have one paid fire warden and
one volunteer who has his own truck. These fire departments
encompass approximately six hundred volunteers. They are
mostly well-seasoned fire fighters. In the coming year's budget we have some $21,000.00 for two additional pieces of equip-
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ment and in the last seven years we have purchased two pieces
of equipment each year at the approximate cost of $20,000.00.
We have spent about $150,000.00 over the course of. the last
seven years. I might say we have three rescue squads in the
county that are doing an excellent work along with our fire
:fighter equipment.
.
Q. Will you explain to the court the nature of the county's
welfare department 1
A. The welfare department is under the direction of Miss
Lucy Carson and serves the county as well as the City of
Colonial Heights.
Q. What about the health department 1
A. The same is true of the health department,
page 255 ~ serves the county as well as the city. I might say
· that recently the county has built an approximately one hundred thousand dollar health building under the
Hill-Burton fund, the Federal-State Participation Act.
Q. Can you tell us as briefly as you can what the situation
is as respects county roads 1
A. We are one of the ninety-six counties in the state under ·
the road system of the Virginia Department of Highways.
Q. What are the two that are not under iU
A. Arlington and Henrico. We have five hundred and
eighty-six miles of primary and secQndary roads. We have
been commended on many occasions as to the good roads in
Chesterfield County. We have had quite· a few compliments
from out-of-state areas. We have approximately twenty-five
miles of secondary roads added each year and that is mostly
through subdivisions.
Mr. Jones: All of this statistical information has already
been stipulated and has been filed.
Mr. King: Your Honor, I do not think so.
Mr. Jones: It is in the file.
page 256 ~ The Court: What you are talking about is
what the county furnished. Some of this the city
furnished.
Mr. King: Yes, sir. I gave opposing counsel copies and
the original was left with the clerk. Possibly I should have
mailed a copy to each of the Judges.
The Court : It is in here.
·
Mr. King: Yes, but all that will say, I think is the length of
the roads. It says nothing about their quality.
Mr. Jones: I believe it states how many miles of paved a:rid
surfaced roads.
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Mr. King: Practically everything I have asked him is not
in there.
,
The Court : Lots you have asked him is in there.
Mr. King: This is not going to take very long.
The Court: Go ahead.
By Mr. King:
.
Q. What I was next going to ask you about was schools in
the county but .the gentleman that was here this
page 257 ~ morning testified about that to some extent. Do
you have any matters you- might like to add about
the county schools in addition to those already mentioned?
A. Yes. . We are experiencing some problems as to schoolroom facilities. In 1953 we had a three million dollar bond
issue and we have spent approximately half of that and the
remaining has been tied up in the courts under Judge Bazile 's
ruling for sometime. If we could have spent that, we would
have been a little better off in our school system.
Q. Does the county have a garage?
A. Yes, the county has a garage that serves all the county
owned vehicles, better than seventy-odd, exclusive of the
school board.
Q. Does the county have a county fair?
A. We are unique i:q. that situation. I think the Chesterfield County Fair is the best single county fair in -the state.
Q. Have you at my request and because of your experience
in such matters undertaken a comparison of Chesterfield
County with other counties in Virginia and are you in a position to state the results of your examination?
A. Yes, sir.
page 258 ~ Q. Do that,. please.
A. As to sanitary districts, .to the best of my
knowledge there are only five counties in the State of Virginia which have sanitary districts.
Q. One of which is Chesterfield?
A. Yes. As to the water system, only ten counties in the
state have water systems and these counts have been made
·
by the State Department of Planning.
Q. And that ten includes Chesterfield County?
A. Yes. Less than one half of the counties in the state
have planning commissions and we do have an excellent planning commission.
Our per capita debt, using the county's e~timate of population, is $59.95 per capita and that is much lower than the
average. The average cannot be ascertained easily at this
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time because they have all bonded indebtedness, revenue
bonds and so on.
So far as zoning, subdivision and building codes, there are
only seven counties in the state which have all three of these
and Chesterfield is one of these.
There are approximately ten counties in the
page 259 ~ state having volunteer fire departments. ~ot
.
one of these counties, as far as we .can ascertam,
has as many pieces of equipment as does Chesterfield.
Of course, the Chesterfield County Fair is the best single
county fair in the state.
· Chesterfield is one of the five counties that has a county
engineer as such.
·
CROSS EXAMINATION.
By Mr. Snead, Jr.:
Q. In the first part of your testimony you stated that the
assessed value of property in Cheste:field County was twentyfive per cent of its market value. Where did you obtain that
figure? What is the source of your information as to that
figure?
·
A. I have consulted with Mr. Fred Foberg who says his
last physical countQ. Who 1is he?
A. He is head of the State Tax Department Assessing
office. He is in the State Tax Assessor's office.
page 260 ~ He is the man who assesses property for counties all over the State of Virginia. His official
estimate of Chesterfield County and Colonial Heights was,
given back in 1950, I think, as 31.9 pf!r cent but he says now as
of 1955 and the earJy part of 1956 a spot check of Chesterfield will show our disparity is about twenty-five per cent.
Q. Then this is just what this gentleman told you Y
A. We have checked that out with our present assessors
too.
Q. Didn't the County of Chesterfield raise its tax rate just
recently from $2.20 to $2.40?
A. In the coming year's budget we use the rate of $2.40
and a :fifty cent tax on machinery.
Q. To be frank with you, I can't keep up with the indebtedness you have outlined. I cannot make the computations fast
enough in my head. After all the bond issues you proposed
have been absorbed and you have borrowed all the money
you presently plan to borrow, what will be the total indebtedness of Chesterfield County?
0
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A. We have no limit.
Q. I am not speaking of the limit. I want to
page 261 ~ know how much the county will owe.
A. The general fund owes $3,279,350.00. If the
current proposal for improving our schools is voted on May
29 we will add to that figure $3,500,000.00. Those two :figures
will be the only general fund outstanding indebtedness.
If the present plans go through to improve the water system, we will owe $4,000,000.00 on the water system. That
would l;>e pure revenue bonds, backed only by the sale of
water.
Q. So the general fund would owe over six million dollars?
A. Yes.
Q. Did you use that figure in computing the per capita indebtedness?
A. No, because those bonds have not been authorized yet.
Q. You spoke of certain improvements being made to the
water system. Isn't it true in the southern part of the county
adjacent to the area to be annex.ed the water supply is sup- .
plied from the City of Colonial Heights 1
A. Only a section. We have an eight-inch pipe
page 262 ~ instead of a six-inch, as testified here. There is·
an eight-inch pipe into Colonial Heights at the
bridge which borders on Mr. Berberich's property and could
be made available to this area. That area all through there
now is served by the Falling Creek Reservior. If we ever
get short, we hope to pu.rchase water from Colonial Heights.
By firm agreement with the county they agreed to let us have
this Swift Creek water supply and it was stipulated you would
have to sell to the county at a nominal rate all the water she
needed.
·
Q. I think it is "reasonable rate." Are you suggesting
Chesterfield does not purchase water from Colonial Heights?
A. Not at that point. You serve the area on Piedmont
.A.venue. Chesterfield has no lines in there. We are not at
this date purchasing water from Colonial Heights at this
property.
Q. Would you say the present water system is satisfactory
in Chesterfield County?
·
A. We are proud of it.
Q. Isn't it true that several mass protest meetings were
held in the Southampton area last summer propage 263 ~ testing against the dire water shortages?
A. Yes, that is true. The occasion for it was
the dumping of a large tank in the Elkhardt area, a seven

130

Supreme Court of Appeals of Virginia

M. W. Burnette.
hundred and fifty thousand gallon tank which took us considerable effort to fill during the hot weather.
Q. You stated that fifty-two new subdivisions were opened
in the county last year. Isn't it true the bulk of those fiftytwo subdivisions were adjacent to Richmond or near Rich·
mond?
A. That is where the demand for lots is and that is where
the people are buying land and subdividing it.
Q. You have mentioned a number of new businesses in the
County of Chesterfield. Is it not true that the bulk of these
businesses is also located in an ar~a near Richmond Y
A. No, sir. The AUied Chemical and Dye Company is
perhaps a mile or two from Hopewell. Reynolds Metals Company is considerably down the river from du Pont, four miles
from du Pont but it is still in the county. Experiments, Inc.
is much further down the river than Reynolds Metals.
·
Q. Are any of these businesses you have just
page 264 ~ mentioned located near the area to be annexed or
the City of Colo.nial Heights Y
·
A. No.
Q. You stated that the county has a planning commission
and you are one of its members Y
A. By law I have to be.
Q. Who are the other members of tl;Le commission Y I am
not interested in their n.ames but are they employees T What
do they do, other than serve on the commission Y
A. We have three engineers~ one :member of the Board of
Supervisors, one man who works in the post office department and one man who works for the telephone company.
There are seven men in all.
Q. You said three engineers. You don't mean the county
employs these men as engineers, do you Y
A. Oh, no, th(!y are either. civil engineers or mechanical
engineers.
Q. Are the members of the planning commission, other
than yourself, paid for their services Y
A. No, sir, entirely voluntary.
Q. Admitting that the county has a zoning and subdivision
·
ordinance, is it strictly and properly enforced Y
page 265 ~ A. To the best of our ability, yes.
Q. Would you say it is enforced in the southern
part of the county?
A. Yes.
Q. Now the judges have made an inspection of certain sub-
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divisions, one known as the Milhorn Tract, and so forth.
Would you say the zoning ordinance and regulations are enforced in those areas¥
A. Yes, sir. In so far as the zoning ordinance goes, most
of the land is zoned either agricultural or R-2, which is not
as good as R-1. The houses were built under the supervision
of the building inspector and the plumbing inspector. I
must admit some of them are a cheap grade of houses but we
have demand for that too. The subdivision plats were approved by the county and recorded as such.
·Q. Have you had any training as a civil engineer¥
A. I would say considerable since I have been here, yes.
Q. But it is experience only, no formal educapage 266 ~ tion 1
A. Yes, I have had some formal education. I
have had courses in surveying and math and physics and
chemistry and so on.
Q. But you are not a licensed surveyor or a registered
engineer¥
A. No, sir ..
Q. You have suggested that you would not approve the
plat or subdivision in the area to be annexed. You suggested
one of the reasons you would not do that is because it has
only one outlet.
.
A. I mentioned that there was another which was the lane
across the railroad track.
Q. What would you propose to do to remedy that situation¥
A. We think it good planning to allow a free flow of traffic
from one subdivision to another. If you are going to stake
out ·1ots all the way around the outside boundaries of your
subdivision, no one can get into or out of it. If you subdivide the adjacent property, in order to get from one house
to another, maybe one hundred feet apart, you may have to
drive a couple of miles to get to it. We think that is not_ an
orderly subdivision of land.
page 267 r Q. Now let's go back to the question. You
have suggested you would not approve this plat
because it has only one or possibly two outlets. How would
you propose to remedy that situation¥
A. We would leave fifty-foot roads to the area on the west
and to the area on the north at several locations so that if the
adjoining area were subdivided, you could tie these properties together.
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Q. What would you propose to do about outlets if the adjoining area were not subdivided Y You would still have the
problem ·of the bridge you spoke of poss~bly ·being washed
out.
A. There is a right of way along the creek line going over
to Petersburg Pike that perhaps could be left opened. There
are a few rights of way that could be developed when the
adjoining area is subdivided.
.
.
Q. But the adjoining area is not subdivided and there are
no present plans for its subdivision. You are familiar :with
the road leading from Highway No. 1 into the present tract,
are you not Y
·
A. Fairly so.
Q. If a flood washed out the bridge, is it not
page 268 ~ likely that the same flood would ruin, the road?
A. It might inundate it for a short period of
time, yes, but you wouldn't have to wait to re-build the
bridge.
.
Q. You have mentioned there are very expensive homes in
Chesterfield County, what you call your R-1 homes ranging
in price from $22,000.00 to $45,000.00. Where are those homes
located Y The bulk of them, practically all of them, where
are they located?
A. The whole northern part of Chesterfield around Bon
Air and the Southampton area.
Q. That is right across the river from Richmond¥
A. Part of it is across from Henrico and part of it is
across from Richmond. Of course, there are other subdivisions having houses in that class not adjacent to this, but
most of them are in that area.
Q. Most of them are in the northern portion of the county,
isn't that true Y
A. That's true.
Q. You have stated to the court that another reason for
not approving the plat is that some of the lots do not have
·
:fifteen thousand square feet of land which would
page 269 ~ be the minimum requirement of the county for
R-1 subdivision. Is it not true that the reason
:fifteen thousand square feet is required because of the presence of both a well and a septic tank on the same lot Y
A. No, sir.
Q. Those provisions for :fifteen thousand square feet were
not formed with that in mind Y
A. No, sir. That is a requirement of our R-1 area whether
it has water and sewer or not.

County of Cheste!field, et al., v. C. M .. Berberich, et al. 133

M. W. Burnette.
Q. Was not the requirement that each lot must contain at
least fifteen thousand square feet formulated with the
thought in min,d that most of this property would be developed with well and septic tank Y
A. I was not here when the zoning ordinance was adopted
in 1945. However, since they limited all R-1 area, whether
it had water or sewer or not, I woulq say the primary reason they put that in was to have a better class neighborhood.
Q. Lm 't it true, if you have a septic tank and a well on
the same lot, you must have a greater number of square feet
· on the lot to prevent contamination Y
A. That's true.
page 270 ~ Q. You have estimated the population of the
county at 54,700. Out of that population you
say the water system has- seven thousand customers.· Is
that correct?
A. Yes.
Q. That is some indication of the extent of the water system in the county, is it not?
A. That does not include Ettrick which has its own sanitary system an,d its own water supply.
Q. You have told us the county has plans for a sewage
disposal system and a sanitary district.. When do you think
that this will be completed Y
A. When do I think it will be completed Y
Q. Yes.
A. If you had asked me that question a year ago, I would
have said it would be completed today. I hope it will be completed within the next eighteen months or two years.
Q. Has any money been appropriated for iU
A. This would not come from the general fund, I hope.
Q. Has any arrangement been made to finance
page 271 ~ iU
.
A. It would most likely be a revenue bond issue. The sanitarv district has been established.
Q. But no steps have been taken other than that to issue
the bonds?
A. Not to issue the bonds, no.
Q. What area would this proposed sanitary system serve?
A. All the way from Proctor's Creek north almost to
Southampton.
Q. Put that in terms of the property here. Would it serve
this area Y
A. The property in question Y
Q. Yes.
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A. No, there are no houses there. There is no need for
~

.

Q. In other words, there are no plans in anyone's mind
for a sanitary system to serve this ,area or the southern part
of the county?
. A. I think if the property is to be developed, that the subdivider can get sewage treatment facilities if he wishes. He
can do that any way he can but he must pay for the facilities,
he· must pay for the water lines, he must pay for
page 272 ~ roads. That many lots he could :finance his own
•
sewage treatment plan if he wished.
Q. Do you have any estimate of the cost of a sewage disposal plant for an area of five hundred homes Y
A. I can give you a percentage figure. We have one in the
county to serve one hundred homes plus a shopping center, at
a total cost of $35,000.00. I would say an estimate of one for
:five hundred homes would be something like $75,000.00.
Q. That cost would be passed on to the purchasers of the
homes, would it not?
A. I think the purchasers of the home are going to have
to pay it in tl1e end or else the citizens of Colonial Heights.
Q. Isn't it more economical to build one sewage disposal
plant for fifteen thousand people than to have a sewage disposal plant for ten ·thousand and another sewage disposal
plant for twelve thousand people. Wouldn't it be more economical to have one Y
·
A. Yes.
Q. If the people in that area do not build a sewage disposal plant, of course,. that leaves only septic
page 273 ~ tanks Y
A. If the City of Colonial Heights is serving
county sewage on Piedmont Avenue, I expect the arrangement there is the people can pipe into the city by contract
between the county and city. Q. I:n other words, you are suggesting that the city by
contract serve this area with sewage and water and thereby
permit it to become a high-claEis residential section and yet
the countv derive revenues from itY
·
A. I think the county has adequate facilities for serving the
water: The city was quite anxious to take the sewage from
Ettrick and treat it for a fee. I see no reason this would
be anv different.
Q. You have suggested that the Ettrick sanitary district
has sewage facilities and that that is near the area to be
annexed?
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A. No, I said in the vicinity. We need sewage disposal
facilities for Ettrick. We tried to contract to get the sewage
treatment facilities by order of the State Water Control
Board and we did approach the City of Colonial Heights
and the City of Petersburg and the Board of Supervisors
decided to go to Petersburg with its sewage
page 274 r treatment services.
Q. The closest county sewer lines to this area
ar<: those in Ettrick and they discharged directly in the river
and no sewage treatment plant is used 1
A. We will have our tie-in to Petersburg when that plant
i;; finished.
Q. You have told the court there are three rescue squads
in Chesterfield County. Is any one of those three located
reasonably near the area to be annexed 1
A. No.
Q. If a person in the area to be annexed wished to do banking in the county, what would be the closest bank1
A. In Colonial Heights.
·
Q. ·what would be the closest bank in the county, if he
wished to bank in the county1
A. Chester.·
Q. How many miles is that from the area to be annexed 1
A. Approximately about four or :five miles.
Q. If a resident in the area to be annexed wished to go to
a doctor or dentist in the county, where would
page 275 ~ he have to travel 1
A. I would say Chester also.

By Mr. Jones:

*

*

*

*

*

Q. In your opinion, what is the population in

page 276

r 19551

A. I think Dr. Thompson puts it at 52,500 but I

mm get those :fig·ures for you.

0. That's all right.

You said in the last_ year you had

li950 building permits. Would you say half of those were
for residences 1
A. About 1,300 were for residences.
Q. Now Mr. Thompson testified this morning that the

f;chool census which was actually taken a year ago showed
there were 10,500 people between the ages of six and nine-
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M. W. Burnette.
teen and 7 000 between the ages of one and six, so that would
make a tot~l of 17,500 people under the age of twenty in 1955.
That is when the census was taken. 17,500 individuals under
the school census. And if we subtract that .from your :figure
of 52,000 it gives us 35,000 adults a year ago in Chesterfield County. If we take those 35,000 adults, allowing for
marriages and relatives, how many families would you say
there were in Chesterfield County in 19551
A. I think in order to arrive at the number of families
you would have to take the total population and divide by

3.8.

Q. What would you say the number of families
was in' 1955?
A. I am not that good a mathematician. I
would say roughly 14,000 families.
Q. I see. You say there would be 14,000 families then who
live in the county. They would then have, according to the
:figu.res, 11,000 children in school. Is that right?
There are not 11,000. There are 11,000 on roll.
Q. What percentage of the annual budget of Chesterfield
County, which the Board of Supervisors· must approve, is
allocated to schools?
A. Of the overall general funds we appropriated approxi~
mately seventy per cent to schools, between seventy and
se-·,:enty-five per cent.
Q. Now taking thirty children to the class, dividing that
into the five thousand children which would come into the
Chesterfield County school system, allowing for no increase
in population, the county would have to build 166 classrooms
in five years if the school census is correct. Would that seem
.reasonable?
A. I think you are right.
page 278 r Q. Now if we consider the rate of annual increase, if we are running two houses to one child
of school ageA. I think it is actually a little mqre than that, but that is
all right,
Q. On your basis of thirteen hundred new residences, you
are going to six hundred new children of school age, and if
you figure thirty children to the classroom, that means your
annual increase is twenty classrooms a year.
A. If the building· permits and new houses continue to go
along at last year's rate, your assumption might be true.
Q. So within five years you would have to build 166 classpage 277

.L~,

~

County of Chesterfield, et al., v. C. M. Berberich, et al. 137

M. W. Burnette.
rooms plus turning around and building at the rate of twenty
a year for :five years, so you would have to build 266 classclassrooms in the next five years. Is that correcU
A. In five years I think we are quite capable of doing
that.
Q. What would you estimate the 266 classrooms would
cost?
A. I have no idea.
page 279 ~ Q. Does the Board of Supervisors approve the
capital expenditures of the school board?
A. In budget only. We cannot tell them where to put
schools nor can we cut any one item in the budget. We ap.
prove only the overall budget.
Q. The point I am trying to bring out, as a matter of fact,
is that the capital expenditures of the county must be approved for the most part by means of an election. Isn't
that true?
A. That is true.
Q. So the voters would have to vote enough money to take
care of building 266 classroQms in the next five years, of
which one year has already gone by?
A. If your figures are correct. The voters would have to
approve it, yes.
Q. I think that is correct and most people have some idea
of what 296 classrooms would cost. Recognizing the fine
job that the school board in Chesterfield is doing and the
Board of Supervisors is doing, and they are doing a good
job, but they are tied up in court. We all know that. Even
allowing for that, wouldn't you say Chesterfield
page 280 ~ has all it can handle without building and maintaining these schools, if seventy-five per cent of
the budget is going to be devoted to keeping up the schools
now in the. system?
A. No, sir, not by a long shot. Bear in mind our per capita
debt is only $59.00 which is roughly one-:third of yours, as
I understood the testimony given in the interrogatories and
· so on. Now if that is our per capita debt, then I think it
can go much higher before the people of our county feel they
cannot finance a good school system.
·
Q. Would you say that forty school classrooms would cost
$1,200,000.00?

A. I am no expert on that. I have heard the figure one
room would cost roughly $20,000.00 or something to that effect .
which makes me believe it would be a little less expensive than
tha't.
·
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M. W. Burnette.
Q. I believe there is a referendum on a bond issue· this
month?
A. May 29th, yes.
·
·
Q. How much is that referendum fort
A. $3,500,000.00.
.
·
Q. How many classrooms do you expect to .
page 281 ~ build with that?
A. On to that we have a million and a half
which we hope to get from the State Supreme Court one of
these days.
·
.
Q. How much is the school board asking for in this bond
issue?
A. $3,500,000.00.
Q. Didn't the school board ask for $6,000,000.00 Y
A. No, sir.
Q. Do you believe the three and a half million plus the one
and a half million tied up in court will solve the Chesterfield
County's school problems Y
A. Solve them immediately, yes.
Q. Do you believe that amount of money will pay for these
266 classrooms Y
A. You are saying 266 classrooms are needed in the next
five years.
Q. Four years, one year has passed.
A. In this year's budget we have an item for a new office
building, which is a one time expense. We will pay for that
from the current budget. We can easily build one school
costing $350,000.00 each year out of our· current
page 282 ~ budget.
Q. How big a school do you think you can build
. for $350,000.00 Y
A. Quite a large one.
Q. Do you believe you can build a twenty-room. school for
$350,000.00Y
A. No, I don't think so but we have quite a few schools in
the county less than twenty rooms.
.
Q. According to your testimony on the number of building permits, if things continue the way they are, you would
need a twenty-room school every year from now on. Isn't
that correct?
The Court: What is. the object of this Y
Mr. Jones: To show that the county has all it can take care
of.
The Court: Haven't you gone into it sufficiently?
,
Mr. Jones: All right, Your Honor.
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B. W. LaPrade.
page 283

t

RE-DIRECT EXAMINATION.

By M:i;. King:
Q. You were asked on cross examination about whether or
not it was true that the reason the county in its R-1 the best
class residential lots, required fifteen thousand square feet
was because they had in mind originally putting in both septic tanks and wells. Now in that connection, does the City of
Richmond have its own sewer and water lines?
A. Yes.
Q. What is the square footage required in the first-class
lot in the City of Richmond 7
A. In their best residential area I understand it is twenty
thousand square feet.
Witness stood aside.
Mr. King: I would like to ask again if the city has obtained
their ordinances, if any, amending their zoning laws and if not
I would appreciate it very much if they would
page 284 t make every effort to get them before the end of
today. It is very important to me.
B. W. LaPRADE,
a witness called by and on behalf of the county, after being
duly sworn, testified as follows :

DIRECT EXAMINATION.
By Mr. King:
Q. Please state your name.
A. B. W. LaPrade.
Q. What is your occupation, Mr. LaPrade?
A. Surveyor.
Q. How long have you been a surveyod
A. Forty some years.
Q. Are you the county surveyor for Chesterfield County?
A. Yes.
Q. Did you, Mr. LaPrade, at my request underpage 285 ~ take a study of the present entire area of the City
of Colonial Heights including not only the land lying to the west of the Atlantic Coast Line Railroad but also
that lying to the east of the railroad, for the purposes of determining what portion of that land was developed and what
portion of the land was undeveloped 7
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B. W. LaPrade.
A. I did.
Q. On what information did you rely in reaching a conclusion?
A. A map of Colonial Heights colored in different colors.
Q. Is it the same map you have seen displayed here from
· time to time f
A. Yes, the same map.
Q. On what else did you relyf
A. Aerial photographs.
Q. Did you look at aerial photographs comparable to this
one in order to determine the amount of land developed and
undeveloped 7
·
A. I did.
Q. And did you also look at one of the 1955 large aerial
photographs similar to this one here f
page 286 r A. I did.
Q. Did you reduce your findings to writingf
A. Yes.
Q. Do you have those with you 7
A. Yes.
Q. Now will you please explain this to the court f
A. Total area of Colonial Heights 7.6 square miles. Area
lying west of the Atlantic Coast Line Railroad right of way,
2.9 square miles. Undeveloped· land in that area, .4 square
mile, developed land, 2.5 square miles.
Area lying east of Atlantic Coast Line Railroad right of
way, 4.7 square miles. Undeveloped land in that area, 4.39·
square miles. Land developed by the city dump, city sewerage disposal plant, White Bank Park, and partially developed
subdivision, .31 square mile.
Area of developed land in Colonial Heights, 2.81 square
miles. Total area of undeveloped land in ·Colonial Heights,
4. 79 square miles.
.
Q. Will you reduce that now to percentages?
A. 63% of the land within the corporate boundaries of
Colonial Heights is undeveloped.
· .
page 287 r Q. Mr. LaPrade, I have one or two other questions. If you ran into circumstances in looking at
the maps and particularly these aerial photographs that you
had some doubt in your mind as to whether the land should
be classified as developed or undeveloped, what position did
.
you take7
A. I tried to give Colonial Heights the benefit of any doubt.
Q. In each instance f
·
A. In each instance.
·
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Thomas W. Clark.
Mr. King: I should like to introduce Mr. LaP:rade's report
as County Exhibit Number Five.
(So marked and :filed.)
CROSS EXAMINATION.
By Mr. Jones:
Q. Mr. LaPrade, I am not questioning the accuracy of your
work because it is well known to everyone in Chespage 288 r ter:field but I wish to ask this question. Did you
include as. undeveloped land the dug-over gravel
land which belongs to various gravel companies 7
A. Yes, I did.
Q. That is all included as undeveloped land 7
A. Yes.
Q. And those tracts lying on the east side of Colonial
Heights which are either dug-over gravel land or which are
White Bank Swamp or owned by Southern Materials Company, those tracts of land are, as I understand it, included
in the undeveloped land. Is that right 7
A. That's right.
Witness stood aside.
THOMAS W. CLARK,
witness called by and on behalf of the County, after being
·
duly sworn, testified as follows :page 289

r

DIRECT EXAMINATION.

By Mr. King:
Q. Will you please state your name 7
A. Thomas W. Clark.
Q. What is your age, Mr. Clark?
A. I was born January 4, 1889.
Q. Then you are sixty-seven, is that correct?
A. I am afraid that is true.
Q. What is your place of residence 7
A. Charles City County, Virginia.
Q. And what is your occupation, Mr. Clark?
A. Real estate agent.
Q. How long have you been engaged in that occupation 7
A. Since October, 1909.
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Thomas W. Clark.
Q. Where is your office, Mr. Clark?
A. Our office is in Richmond.
Q. What is the name of your firm?
A. Chapin and Clark.
.
Q. Have you had any experience as a realtor in connection
rural property Y
.
page 290 ~ A. Yes, sir.
Q. Has it been extensive or limited Y
A. It has been quite extensive all over this section of the
state and other places. In the office we do a general real
estate business but for some years past practically all my
time is taken up in appraisal work.
Q. I see. Have you at my request visited and observed .the
property which we have been calling the Berberich property
and which is sought to be annexed in this case Y
A. Yes, sir, I have.
Q. I think because of the view the court has taken this is
more or less something for the record, but will you please state
to the court what the nature of that property is at this time?
A. Well, it is purely rural property and· the open part of
it is a little better than average agricultural property.
Q. In your opinion, is that property suitable for a continuation of use as agricultural property Y
A. Oh, yes, sir.
Q. Now have you also at my request,, or the
page 291 ~ request of the county, have you visited and observed that portion of the City of Colonial Heights
that lies to the east of the Atlantic Coast Line Railroad Y
A. Yes, sir, I have been pretty well over it.
Q. What is the nature of that property?
A. Well, that property is rural and the open land is agricultural land. Fairly good, I would say, but I would say not
quite as good· as the open land on the Berberich Farm, but
fairly good land.
Q. Good for what purpose Y
A. Agricultural purposes.
Q. Good for agricutlural purposes Y
A. Yes, sir.
Q. Now did you consider that property lying to the east of
the Atlantic Coast Line to be adaptable either to residential
or industrial uses; or both Y
A. Yes, sir, it is adaptable to both.
Q. Now will you please express your opinion as to what
effect, if any, the toll road running down near the .Atlantic
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Coast Line tracks to the east of it would have on the prop- .
erty in Colonial Heights which lies to the east of
_ page 292 ~ those tracks T
.
·
A. Well, it is my opinion that the toll road will
have to help it. Now to what extent is problematical, but as
time goes in on the years to come it will unquestionably help
it substantially.
My reason for that is this. That land will, after the completion of the toll road, have all means of ingress and egress
that it now has plus the toll road and if they have.an ingress
and egress into and from the toll road within a mile, in my
opinion, it will have to help the property.
In my opinion, the Petersburg Pike will not be injured possibly at all by the toll road because the stream of through
traffic will not be there to interfere with people getting in
and out of the places of business. All of that high-speed
through traffic will be on the toll road and people who live in
the immediate area of the land under discussion, east of the
Atlantic Coast Line, and who want to get to Petersburg or to
Richmond will be able to enter on the toll road and get to
their destinations with far less interference than they now
have.
That is my opinion of the effect that will have.
page 293

~

CROSS EXAMINATION.

By Mr. Jones:
Q. Did you say you are from Charles CityT
A. My home is in Charles City CountyT
Q. Do you conduct business in Charles City CountyT
A. No, sir, in Richmond. I conduct a farm in Charles City.
I spend in Charles City what I make in Richmond.
Q. Mr. King said you made this survey at his request.
When did you do this T
A. I have been down there three times.
Q. When was the :first time T
'
A. Quite recently, the thirtieth day of April.
Q. Did you ever make any survey of Colonial Heights before thatT
A. I can't say that I have, but I have been
page 294 ~ familiar with Colonial Heights most of my life.
Q. With respect to coming to your conclusions
on the effect of the toll road, did you talk to any city officials 7
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Thomas W. Clark.
A. No, sir, no one knew my opinion until I announced it just
now.
Q. Did you talk to people from the Toll Road Authority?
A. No, sir.
.
Q. Did you talk to anybody in the gravel company or in the
Southern Materials Company?
A. No, sir.
Q. In other words, you came in on the thirtieth of April,
looked it over, and that is your opinion?
A. I have been .there three times. The thirtieth of April
was the first time I went down to look this over.
Q. Are you familiar with how you would appraise land in
southern Chesterfield County?
A. I have appraised a lot in Chesterfield County.
Q. What would you say was the average price
page 295 r for acreage or for farm land in southern Chester·
field County?
A. That is an impossible question to answer. There is no
such thing as two pieces of property being alike. If you want
the average, you can take the whole southern half of the
county and I could arrive at an average. I could do that after
a month's study.
·
Q. Would you concede that no two pieces of real estate are
alike?
A. That is true, in my opinion.
Q. One would be more adaptable for one purpose and another would be more adaptable for some other purpose, is that
right?
A. That's right.
Q. Are you a farmer?
A. I live on a big farm but I am not a farmer.
Q. I believe you said you walked over this farm and said it
should continue as a farm?
A. I said it could.
Q. Did you inquire ,whether the farm could be run at a
profit?
A. I don't believe I need to inquire from anypage 296 r body about that. I have had right much experience with that.
Q. Would you think if a farmer cannot run his farm at a
profit any longer, he ought to give up.
A. If that were the criterion I would leave mine today. I
wouldn't go back home. I don't get the point but I assure
you I don't make any money on mine.
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Fred R. Shepherd.
Q. So you don't know whetber that farm can be run at a
profit or not?
A. No, sir, I don't. I know one man might take it and
make a profit and another man might take it and starve to
death.
·
Q. Did you make any inquiry at Colonial Heights with respect to its standing in the state as far as average income of
the family is concerned T
A. No, sir.
Q. Did you check with any state agencies T
A. No, sir, none in the world.

Witness stood aside.
page 297

~

(Whereupon, the court took a brief recess.)

Mr. Jones: We think we can save a lot of time on the ordinances by putting Mr. Shepherd on the stand now.
FRED R. SHEPHERD,
recalled to the stand, testified further as follows :
DIRECT EXAMINATION.
By Mr. Jones:
Q. Mr. Shepherd, I believe you were asked the question
about what date the city zoning ordinance was adopted.
A. I was under the impression that Mr. King asked me
the question and I think it was 1938 or 1940. ·
By the Court:
Q. Isn't the ordinance available T Couldn't you
look at iU
A. I didn't know whether it was complete. He
has the ordinance. I said I thought it had been amended since
1945 and I think I was mistaken. I a.on 't think it was.
page 298

~

· By Mr. Jones:
Q. Let me ask you one question. Has· the city zoned any of
the land east of Colonial Heights T
A. No, sir, but that is not any problem to zone it. I think
our city attorney told us it is different from this.
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Fred R. Shepherd.
The Court: Didn't he say it wasn't zoned on account of
the toll road 1
By Mr. Jones:
Q. Was any part of it zoned when it was brought into the
city1
A. It was zoned as industrial. All that property was gravel
property.
Q. And part of it, I believe, had been zoned industrial when
it was brought into the city?
A. By the county, not the city.
page 299

r

CROSS EXAMINATION.

By Mr. King:
Q. In other words, the zoning ordinance of 1945 has not been
amended since 19451
A. This morning I thought it had. I don't believe it has.
The only way I can be positive would be to go back and look
up the minutes and I would have to get the man from the Norfolk and Western to do that.
Mr. King: Are you gentlemen going to agree that this is
the 1945 zoning ordinance?
Mr. Jones: Yes.
Mr. King: Are you willing to agree these are correct photostats of it?
Mr. Jones: Yes.
Mr. King: We would like to offer this zoning ordinance as
County Exhibit Number Six.
( So marked and filed.)
. By Mr. King:

..
Q. Mayor Shepherd, let's get out this colored
page 300 r map here. Can you trace £or the court what the
area of Colonial Heig-hts was in 1945?
A. (Indicating on map) I think it came around right here.
Mr. Jones: It says right on the map.
Mr. King: I just want him to show it to me.
The Court: Find out whether he knows where it was.
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By Mr.King:
Q. Will you show us that, please?
A. I can r~ad you what is on here. In 1948 the land shown
west and south of Old Town Creek. In 1948, the land annexed
north of Old Town Creek and west of the Atlantic Coast
Line. In 1953, land annexed east of Atlantic Coast Line. ·
Q. You watch this now and see if it is right. (Indicating
on map) In 1945, the boundaries took this direction, did they
not?
A. That's right.
Q. You say that is correct?
A. That is right. This is what we call the
page 301 ~ Swift Creek area. If the ordinance has not been
adopted it has been enforced out there. It might
not have been legal but it has been enforced.
Q. But the only ordinance you have in Colonial Heights that
zones land zones only this land here by the ordinance, is that
right?
A. That's right. All the property on the boulevard is zoned
for business.
Q. From this point on down (indicating on map) ?
A. According to this ordinance, yes, but other than that it
has been enforced down here.
RE-DIRECT EXAMINATION.·
By Mr. Jones:
Q. Has the city employed any attorney with respect to an
overall codification?
A. We have an attorney in the process of recoding and
bringing everything up-to-date.
Q. How long has this· attorney been working on
page 302 ~ this?
A. I imagine approximately a year, about a
year.
Q. Thank you. That's all.
Witness stood aside.
Mr. Snead, Jr.: Mr. King has kindly consented to let us
put on our last witness.
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VIRGIL J. COBERLY,
a witness c.alled by and on behalf of the petitioners, after being duly sworn, testified. as follows:
DIRECT EXAMINATION.
By Mr. Snead, Jr.:
Q. Please state your full name.
A. Virgil J. Coberly.
Q. Where do you live, Mr. Coberly?
page 303 ~ A. Petersburg, Virginia.
Q. What is your profession?
A. Attorney at law.
Q. Are you acquainted with Mr. Charles Berberich, the
owner of the property known as the Berberich Tract 1
A. Yes, sir.
Q. Have you been acquainted with this family for some
years?
A. About forty years.
Q. Have you served as the family attorney for the Berberich family?
A. Approximately thirty years.
Q. Will you explain to the court, if you can, why Mr. Berberich himself, the owner of the tract, is not present here
today?
A. Mr. Berberich is not here due to his health. I have a
letter here if I may be permitted to read it from Dr. Gayle of
Richmond.
Q. Give us the general purport of the letter and :file it as an
exhibit with you testimony also.
A. (Reading) "Mr. Berberich is proned to have
page 304 ~ recurrent depressions, which have been and could
be precipitated by difficult emotional situations. I
feel it would be unwise for Mr. Berberich to have to testify
in any court proceeding at this time, as it is potentially detrimental to his health.''
(The letter was :filed in evidence and marked Petitioners'
Exhibit Number Fifteen.)
Q. As attorney for Mr. Berberich have you represented
him at every stage of the proceeding in the purchase of this
property?
A. Yes, sir.
Q. You have advised with him about iU
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A. Yes, sir, frequently.
Q. And he consulted you before committing himself on any
obligation with the purchasers of the property!
A. Yes, he consulted me before he made any commitments.
Q. You are familiar with operation of his farm, reasonably
familiar with thaU
·
page 305 r A. Well, yes, to some extent. I know something
about the operation of his farm.
Q. What type of farming did he engage in Y
A. He engaged in dairy farming, a milk producer, until
sometime last summer and he decided he would have to discontinue it.
The Court: Wasn't that stated in the petition and ad·
mitted in the answer T
Mr. Snead, Jr.: I am not certain it was admitted.
Mr. King: I don't recall whether it was or was not.
Mr. Snead, Jr.: If I may be permitted, one more question.
By Mr. Snead, Jr.:
Q. Do you know why Mr. Berberich discontinued his farm·
ing operations T
Mr. King: I will have to object to that because that deals
with the state of mind of someone who is not here to testify
for himself.
The Court: Sustained.
page 306

r

CROSS EXAMINATION.

By Mr. King:
Q. Mr. Berberich 's wife is dead, is she noU .
A. Yes, sir. I think she died in November last year. I am
not sure of the date.
Q. She was more or less the business manager of the family,
was she notY
A. No, sir, she was not the business manager. She was
considerable help to him but I think Mr. Berberich was the
business manager of the farm.
Q. I see. In whose name was title to the property¥
A. Mr. Charles Berberich.
Q. Did Mrs. Berberich have any interest in it other than
inchoate right of dower¥
A. That's all.
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Harold T. Goyne.
Q. She was not a tenant in common or a tenant by the entirety Y .
A. No, sir, that property was owned for some seventy years
by his mother and father and by separate wills they left the
property to Charles. They have been dead fo!
page 307 ~ ten or fifteen years, before Charles got married.
Q. But Mr. Berberich was the business manager, so to speak, of the property!
A. Yes, sir, that is the impression I got in dealing with him.
· Q. Mr. Goodrich testified yesterday he had made efforts to
purchase the property from Mr. Berberich but they had not
been successful until he joined with John Snead and then
they were successful in dealing with Mrs. Berberich. Do you
know why they would deal with Mrs. Berberich when Mr. Berberich was the head of the familyY
A. I never had any dealings in my life with Mrs. Berberich.
I knew her but she never came to my office. I never had any
dealings with her at all.
Witness stood aside.
HAROLD T. GOYNE,
a witness called by and on behalf of the County, after being
·
duly sworn, testified as follows :
page 308 ~

DIRECT EXAMINATION.

By Mr. King:
Q. Please state your name.
A. Harold T. Goyne.
Q. What is your occupation., Mr. GoyneY
A. I have eeveral-automobile dealer, insurance agent, real
estate broker, farmer, and builder sometimes.
Q. Where do you live Y
A. On the Hopewell road, near the underpass on Route 10.
Q. Are you a member of the Board of Supervisors of
Chesterfield County Y
A. lam.
Q. Were you present this morning when Mr. Lavenstein
· testified?
A. Yes, sir.
Q. Did you he.ar Mr. Lavenstein testify he had made an
effort to purchase property from a Mr. Tussing who lives east
of the Atlantic Coast Line and that Mr. Tussing had laughed
at him or something to that effect Y
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page 309

~

page 310

~

A. Yes, sir.
Q. And he also testified he wouldn't consider a
sale under any circumstances Y
A. Yes, sir.
Q. When did you last talk with Mr. Tussing about this
same matter?
A. Tuesday night of this week.
Q. And what was his response when you inquired of him
concerning his willingness to sell 1
A. That the property was for sale but it was not for sale for
any .peanuts. That was his direct quote. His wife was present at the time and my wife was present at the time in Mr.
Tussing 's home. He said he had three tracts for sale.
Q. What are his three tracts Y
A. One on the Conduit Road he purchased from Mr. Covington and two on Ellerslie Lane· down from the Conduit Road
near the Dunlop farm.
CROSS EXAMINATION.

By Mr. Jones:
.
Q. Did you make a bona fide offer to Mr. Tussing?
A. You mean to purchase Y
Q. That's right.
A. No. Not in the discussion that went on while we were
there.
Q. Did you offer him any cash price Y
A. No, sir, but he did advise me it was for sale.
Q. Did you make any further inquiries as to price or anything else?
A. He said he was waiting until the toll road went through
his· property before further development.
·
Q. In other words, he was waiting until the toll road went
through? That is what he was waiting for?
A. That is one of the things. Do you want me to tell you
what else he was waiting for?
Mr. King: ~o.
Witness stood aside.
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JOHN B. McGAVGHY,
a witness called by and on behalf of the County,
after being duly sworn, testified as follows :

page 311

DIRECT EXAMINATION.
By Mr. King:
Q. Please state your name.
A. John B. McGaughy.
Q. Where is your place of residence 1
A. Norfolk, Virginia.
Q. How long have you lived in Norfolk:¥
A. All my life.
Q. What is your age¥
A. Forty-one.
Q. What is your occupation 1
A. Consulting engineer.
Q. Are you associated with any :firm of consulting eng1neers1
A. I am a partner in the :firm of Lublin, McGaughy & Associates.
·
Q. Mr. McGaughy, Mr. Jones and I have more
page 312 r or less a pact between us we are not going to ask
a lot of questions about qualifications. Can you
recite what your qualifications are in connection with annexation cases generally and recite your qualifications as to your
profession as a consulting engineer 1
.
A. Very briefly, I am a registered engineer in Virginia,
North Carolina, Florida, District of Columbia. I am registered with the National Bureau of Engineering Register. At
the present time our firm maintains offices in Norfolk, Washington, Paris, France and Italy and do quite a large volume of
work.
In regard to annexation cases, I was an expert witness in
the case of Princess Anne County, Virginia, against Virginia
Beach; Norfolk County against Norfolk; and also involved in
the case of Norfolk against Princess Anne Cownty.
Q. That last case is still pending, is it not 1
A. Yes, sir, that's right.
·
Q. Can you state for us your educational qualifications 1
. A. I am a g-raduate civil engineer of Duke Unipage 313 r versity. Briefly, some of my other qualifications,
our firm has done quite a volume of work. Some
of our clients are State Highway Department, City of Norfolk,
City of Portsmouth, City of Newport News, City of Pulaski,
City of South Boston, and there are others.
Q. That will be enough.
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By Mr. Jones:
Q. I would like to ask a couple of questions on his qualifications. Are you going to testify as a technical expert?
A. Yes.
Q. Mr. McGaughy, when were you hired to make any survey with respect to this suit?
A. I don't remember the exact date. It has been comparatively recently, however.
Q. _Within the last two or three weeks?
A. I think so, yes.
Mr. Snead, Jr.: Here is what we are getting at: The new
laws relating to annexation make pre-trial conference mandatory and state that certain things must be considered at
the pre-trial. One of these things is expert witpage 314 ~ nesses and Section 15-152 puts a limitation on the
number of expert witnesses, as well as requiring
-each expert witness who will testify to file a statement of his
qualifications.
The Court: You didn't ask for that. If you had asked
for that, it could have been done. None of the experts have
done that. We are not going to stop this expert now.
Mr. Snead, Jr.: I distinctly remember what happened at
the pre-trial conference. The county, through Mr. King, said,
'' At the present time I have no intention of using such an
expert.''
Mr. King: That is correct. That was April 10th, and I did
not. This has happened since.
By Mr. King:
Q. Now, Mr. McGaughy, have you been present during the
giving of all the eviden<ie in this case?
A. Yes, I have.
Q. And have you viewed and have you inspected
page 315 ~ the property sought to be annexed?
A. Yes, I have been on the property. I haven't
walked over every square foot but I have a pretty general
idea. I also inspected the aerial photographs of the property.
Q. Have you viewed property within the present boundaries
of Colonial Heights?
.
A. Yes, sir, I have been over that several times.
Mr. King: May the court please, to get this in the record
I think I should at this time introduce this aerial photograph
of the entire city taken in 1955.
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(The aerial photograph was filed in evidence and marked
County Exhibit Number Seven.)
Mr. King:. .I should also like to introduce certain of these
very recent aerial photographs.
page 316 ~

(The aerial photographs were filed in evidence
and marked County Exhibits Numbers Eight
through Twenty-seven.)
By Mr.King:
Q. In view of what you have observed and your familiarity
with such matters, are you in a position to express your opinion as to whether Colonial Heights has presently a need for
more real property in which to expand its residential area?
A. Based on the information we have seen and had exhibited here and our personal inspection of the properties involved, I don't see any particular need Colonial Heights has
at the present time to expand beyond its boundaries. If you
take into account that sixty-three per cent of the area in the
corporate limits as of this time has never been subdivided and
take into account all the land available for houses in Colonial
Heights, excluding the land owned by the city and the state·
and municipal government in general, there appears that at
least seventy-five per cent of the land in Colonial Heights that
would be available for development· has not been used· and
built on at this time.
page 317 ~ Q. Have you, at the request of the county, undertaken a comparison of the density of Colonial
Heights with other cities of comparable size in the State of
Virginia?
A. Yes, sir, we have. We have two exhibits on that.
Q. Will you produce those, please, and will you explain
those two statements?
A. On the first paper we have checked the cities with population of under ten thousand in the State of Virginia. All
these population figures are based on the 1950 census. We
worked out their density of population per acre. We have
listed in the group these cities listed here, the areas and the
1950 population.
Q. Which sheet are you looking at now?
A. The cities under ten thousand population. Note that
the highest density is Covington with a density of 13.08 per-
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sons per square acre. It drops on down to the bottom, to the
last, which is Colonial Heights. Based on the 1950 census
and its present area, it drops down to a density of 1.28 persons
per square acre.
Q. Is the population of Colonial Heights as
page 318 ~ shown there based on the 1950 census Y
.
•
A. This figure is based on the 1950 census. All
these figures are based on the 1950 census figures. They are
the only figures available for a comparison of this type and I
think it is somewhat logical to assume each and all of these
cities have shown some growth. Whether they have had the
exact same rate of growth is difficult to say but they have all
grown.
Q. Are these all the cities in Virginia ranging in population
from five thousand to nine thousand, nine hundred and ninetynine Y
A. These are all the cities in Virginia with that population
at that time.
Q. Every one Y
A. I would like to qualify that statement to make it technically correct. Basically most of these are second-class cities.
In a few cases there are a few towns listed that have a population of over five thousand and they are included.
Q. You are taking them pµrely from the standpoint of popu. .
lation regardless of the character of the governpage 319 ~ menu
·
A. Yes, sir.
(The paper referred to by the witness was filed in evidence
and marked County Exhibit Number Twenty-eight.)
Q. Turn to your other paper on the density of population
and explain that, plea_se.
A. On the second list we have prepared ouF cities of ten
thousand to twenty thousand population, all those in Virgiriia. The second list is cities with a population of from
. h'Ii thousand to twenty thousand, based on the 1950 census.
The exception in the last is the inclusion of Colonial Heights,
which we have shown with a population of ten thousand
bdsed on testimony agreed upon by Colonial Heights. Now
that, of course, improves the figure for Colonial Heights
somewhat, makes the density of Colonial Heights somewhat
higher than shown on the previous paper. However, Colonial Heights is still at the bottom of this list. In other words,
with a pop~lation of ten thousand, assuming that popula-
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page 320

~

tion, Colonial Heights has a density of population per acre of 2.11 persons, whereas the rest in
the group vary up as high as 8.38 persons per

acre.
These two papers show as far as density of population is
concerned Colonial Heights is comparatively sparsely populated.
Q Does this last paper embrace all the cities in Virginia
that you found in the census figures that had a population
between ten, thousand and twenty. thousand people in 1950?
A. Yes.
(The paper referred to by the witness was filed in evidE:>nce and marked County Exhibit Number Twenty-nine.)

Q. Mr. McGaughy, taking into consideration the plat that
was introduced this morning by Mr. Townes to show the existence of sewer, gas and water lines in Colonial Heights, can
you tell us the area of Colonial Heights that is served by
sewer, water and gas lines?
A. May I refer to that plat?
page 321 ~
Q. Certainly.
A. Generally speaking, the old area of Colonial
Heig·hts has about seventy-five to eighty per cent coverage
of water and sewer lines as shown by this particular plat.
The new area of Colonial Heig·hts is practically devoid of
water and sewer. The gas lines in the old area are somewhat thinner than the water and sewer. I think a fair average figure would be that Colonial Heights probably is not
providing water and sewer for over thirty-five or forty per
cent of its entire area as of this date.
Q. All right. Have you also examined Petitioners' Exhibit Number one and other exhibits showing the proposed
nature of the development in the area sought to be annexed?
Of course, you haven't had much time in which to do it but
hav8 you been able to examine those?
A. Yes, sir.
Q. Have you been able to reach, as best you can, a conclusion as to the cost of making the improvements that would
be required on this property were those plans to be followed?
A I bave worked out certain estimates regarding making
improvements on the area they propose to depage 322 ~ velop. Basically you have to make certain assumptions before you can arrive at any conclu-
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sions and we have had to assume that most of the water lines
would be six inch and most of the sewer lines would be eight
~nch, that they would provide fire hydrants as required; that
they would put paved streets in, that is, a gravel base with a
light surface treatment topping or light asphalt cement topping; and that they would not provide curb and gutter or any
kind of storm drainage or sidewalks.
I figured the bridge would have to be provided.
Based on those assumptions, I estimate that it would cost
$110,000.00 to provide the improvements to part one.
Q. By part one, you mean the first fifty acres?
A. The first fifty acres, plus the bridge and the improvements.
·Q. That would include sewer and the water and the bridge?
A. Yes, sir. The improvements for the entire site as proposed we would estimate would be $320,000.00.
page 323 ~ Now if you provide curb and gutter and sidewalks, it would increase. the cost of developing
the first fifty acres approximately another $40,000.00. It
would increase the cost of developing the entire site approximately $160,000.00, which would make the development cost
then run for part one $150,000.00, and for the entire development $480,000.00.
Q. "\Vhy does part one differ from the other three parts?
A. Due to the bridge.
Q. Part one has the bridge included and the other three
you estimate equally. Is that right1
A. That's right.
Q. All right. Go ahead.
.
A. It would appear that if the streets were put in and the
bridge built. and water and sewer provided, disregarding the
sidewalks and curb and gutter again, as I understand it there
is an agreement that has been reached and introduced in evidence that the city would provide water and sewer. Now
what the city has agreed to do would cost the city approximately $200,000.00.
Q. For the whole property?
page 324 ~ A. Yes, sir. It would cost $200,000.00 of the
$320,000.00 development cost involved.
There are certain other points I would like to bring out at
this time. There has been quite an issue made of whether
this can or cannot be built in the city or .the county. There
is one thing that should be mentioned. It· is quite evident.
If you build the same type subdivision in the city or in the
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countv, the construction cost remains the same. It doesn't
cost any more or less to put a six-inch main in, the subdivision whether it is in the county or the city.
Another thing that has been harped on quite a bit is this
bridge. If the developer feels this bridge is quite essential
and he wants to pay for it and build it as he says he does,
there is nothing in the world to prevent him building it.
There are quite a number of bridges that separate a county
and a city and if that is essential, that bridge could be built,
whether the land is annexed or not .
.Another unusual feature about the contract between the
city and the developer is that it appears to be a slightly onesided contract. The developer has the right to
page 325 ~ exercise the option to build none of the subdivision, part one, part two, part three or part four.
Ho may stop at any point but the city is committed to put in
the utilities just as long as the subdivider wants to go ahead,
but if the city wants to drqp out the subdivider has him.
By the Court:
Q. You are assuming that the city would be bound by the
contract? .
A. It appears to be, from an examination of it.
Q. You are assuming that the contract with the developers
would be binding on the city?
A. Yes, sir. I understand it has been passed by council.
Q. That doesn't necessarily make it binding, does it?
Mr. King: It is all on the assumption that it is binding.
By Mr. King:.
Q. Do you recall what Mr. Goodrich estimated
page 326 ~ those lots would be sold for each, on the average?
A. I am not sure of the exact figures he quoted.
I know he said he sold a few at $3,000.00 and some of them
for less. I also remember he quoted some of the lots had been
sold at ten per cent discount to developers who bought over
five. I judge from what he said that the average price of the
lot would exceed $2,000.00 net to the developers.
Q. Taking a figure of $2,000.00 per lot, what figure would
·
you arrive at as the overall selling price? ·
A. It would appear we have approximately five hundred
lots. It looks like the selling price' of the property would
be in the neighborhood of one million dollars.
·
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Q. What did you estimate the cost incurred by the developer would be?
.
A. Under the particular scheme as I understand it now,
the cost to the developer is $110,000.00 for the land and $120,000.00 for the development cost, which would give $230,000.00, and I think you always like to allow something for
contingency. If you add a generous contingency figure it
would run you up to $300,000.00, which would be a very
generous figure because every figure I have
page 327 ~ quoted is considerably higher than what they say.
Q. So you get a net return of approximately
$700,000.00 on those figures?
A. Yes, sir.
.
Q. Now have you given consideration to the adequacy of
the water system and the sewer system in Colonial Heights
for the purpose of rendering services beyond those it now
renders?
A. Yes, that was one of the first things we endeavored to
find out and we know that such records are kept by the Department of Health in Richmond.
Q. The State Department of Health?
A. The State Department of Health, which has control
over water and sewage disposal systems. W!,! went to them
to get the information on the capacities of the plants at Colonial Heights.
Q. Did you receive that iilformation?
A. Yes, we received a letter from them on April 3oth outlining the capacity of these two facilities and I have it here.
Q. Will you read it, please.
A. (~eading)
~

"According to our files the sewage plant was
approved by this department to the Water Control Board on 25 April, 1950 for a design population of ten
thousand, with the exception of the sludge drying beds which
were rated at 7,500 with t];ie understanding that they would
be increased when necessary. While no mention of flow is
made in our letter of approval, it is presumed that it is at
the rate of 100 gallons per capita or 1 million gallons per
day.
.
'' The water purification plant was approved by this department by permit No. 401 dated 20 November, 1946. The
capacity for which approved was 1 million gallons per day."

page 328
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That makes these two facilities good for ten thousand population except for the sludge drying beds which are only good
for 7,500.
Q. The city has estimated their present popupage 329 ~ lation as ten thousand. In view of what the State
of Virginia has informed you and the estimate
of the city, does it appear that both the water plant and the
sewage disposal plant are operating at or near their capacity
limit?
A.- It certainly appears to be that way since there has been
introduced evidence they are not only serving the population
of Colonial Heights but also population, outside of Colonial
Heights, but I don't know the size of it.
Mr. King: I should like to introduce that letter in evidence
as County Exhibit Number Thirty.
(So marked and filed.)

Q. Mr. McGaughy, have you undertaken a comparison of
the police department in Colon,ial Heights with the police
departments of other cities of comparable size Y
A! We have made a comparison. I do not mean to sit here
and tell you gentlemen I am an expert on police departments. Far from it, but our firm is used to working with
figures. That is our work. We can take certain, facts and
put them together so they show a comparison of
·page 330 ~ police departments. We have done that in the
· State of Virginia for cities between ten thousand and twenty thousand population.
,
Q. If you will just give me the copies of that I will pass
them around. Now, will you explain this paper?
A. This is a group of cities between population ten thousand and twenty thousand, based on the 1950 census with the
exception of Colonial Heights which is based on their admitted evidence they have a population of ten thousand. This
shows the number of employees they had at that time in the
police department. The first number is the total staff of the
department, the second one represents the number of civilians
in that staff.
Q. By civilians, you mean such people as dispatchers y
A. Yes, radio dispatchers and anyone else they may have
i:r;i. that department who is not actually a police officer. The
last column shows population per employee of the police de-
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partment. You will note Colonial Heights has one employee
for every one thousand people. The next highest one is
Staunton which has one for every eight hundred
page 331 ~ and thirty people, and it keeps dropping down
to a low of South Norfolk, which has one to every
390 people.
· I would also like to point out that of the ten employees in
the Colonial Heights Police Department, these men serve in
a dual capacity, which is different from most places: They
are also firemen.
Q. Is that true in the other cities?
A. No, sir.
Q. It is not true in the others with which it is compared °l'
A. No. Basically, compared to other cities of similar size,.
the police department of Colonial Heights is under-staffed.
Q. Here again, have you taken all Virginia cities that have·
a population _of from ten thousand to twenty thousand as
shown by the 1950 census T
A. I think one city was left out. Waynesboro was omit-ted because we didn't have the data available.
Q. Where did you obtain this data?
A. Our source of this was the Municipal Yearbook of 1955,
which is a publication of National City Managers Association.
page 332 ~

(The paper referred to by the witness was filed
in evidence and marked Coun,ty Exhibit Number
Thirty-one.)

Q. Now, Mr. McGaughy, there has been a right fair amount
of testimony concerning the relationship or the ties between
Colonial Heights and the property involved that they seek to
have annexed and also tying in with Chesterfield County.
Can you express to the court your :findings on that and your
opinion based on those findings T
·
. A. This partioular piece of property they are interested in
annexing to Colonial Heights has not been picked apparently
by any geographical or natural or man-made ~oundary with
the exception of the property line of Berberich's farm. In
other words, the property_ to be annexed appears to be selected entirely by the developers and not by the city at .all.
As Mr. Burnette pointed out, there is other property that
borders this subdivision on all sides of it except the creek
side which has been omitted from these proceedings.· I don't.-
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know why. Since there are state roads within
page 333 }- a thousand feet of three sides of this property, I
don't think anyone can argue they have gone to
any original boundary to pick the site. I think it has purely
been picked by a developer as a speculative developing
scheme. They picked a piece of property which they completely controlled and that is the basis for this. It is not any
original boundary they have selected at all.
Q. Now, concerning the nature of the business and so on
in Colonial Heights, do those businesses seem such in your
opinion as to censtitute what might be called the center of
busineRs life for people who might move to this development?
A. I think it has been expressed here several times today,
I think a witness said this morning that Colo.nial Heights is
a part of greater Petersburg. Basically, it is a residential
satellite of Petersburg. I think the Mayor said it was a residential community in his testimony. Evidence has unfolded
here during the day, I have noted from time to time, that
practically everyone who lives in Colonial Heights and has
been on the stand earns their living elsewhere, including the
Mayor. Basically, it is an extension of the city. It is primarily a residential neighborhood. The stores in
page 334 ~ Colonial Heights are all residential neighborhood
type shops. They are not a trading area at all.
The only exception to that is business along U. S. 1 which is
· not related to serving this region but to catering to the
tourists passing through the state.
I would like to point out that the business at Colonial
Heights on U. S. 1 is not particularly dµe to the Colonial
Heights location because the same thing occurs in quite a few
spots between Petersburg and Richmond. It is the natural
growth of people trying to get tourist trade.
Many of the residents, in fact most of the residents, earn
their living- outside Colonial Heights.
Mr. Burnette at my request made a survey of business
places in Colonial Heights and came up with certain :figures
which basically amount to this: twenty-nine service stations,
twelve restam:ants or barbecue stands, seven motels·or tourist homes, fourteen small business offices, three plants or mills,
fifty-four stores or shops. There ·are three recreation facilities, a theatre and a bowling _alley and possibly a skating
rink. Estimating the number of employees, there should be
approximately five hundred and ten employees
page 335 ~ engaged in these businesses. Now that does not
include people employed by the city, county,
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schools or other government agencies. Based on the data
from the U. S. Bureau of Census in 1950, Colonial Heights
had a population of 6,077. The number of employed Colonial
Heights residents at that time was 2,487. Now assuming
that the employment 'of Colonial Heights residents has increased at the same ratio that the population has increased,
then the 1956 estimate of the number of employed people
would be 4,100.
As I stated previously we can find five hundred and ten
employees. Let's assume we made one hundred per cent
• error and we have one thousand employees. Still it would
show only about twenty-five per cent of the employed people
living in Colonial Heights employed in Colonial Heights. The
rest of them, seventy-five per cent, are earning their livelihood outside that community.
So to get back to the point that Colonial Heig·hts is not essential to this area, it is to that large extent dependent on the
surrounding areas to furnish employment to its residents
and it is basically a residential community and not a center
for shopping such as you find in communities of
page 336 ~ smaller size throughout the state.
Q. Have you undertaken· a comparison of the
facilities and services furnished by Colonial Heights with
that furnished by Chesterfield County?
A. Yes, we have made certain checks and gathered certain
data on that.
Q.. Tell us what those results are.
A. As has been brought out, the county and the city have
a superintendent of schools who serves both political subdivisions. The city uses the county welfare department, the
county health department, the clerk's office, the county court,
and I understand they use the P.eterS'burg · jail and also use
the county game warden. There are quite a number of instances we have listed here that the city is dependent on the
county or they have joint service operation agreements. It
is obvious that the city does not have all these facilities themselves and they are not independent, in the true sense of the
word, from the county right now.
We have also checked such features as the equipment that
the county fire department has. It has been placed in evidence that the city has one fire fighting truck. The county
has twenty-six fire fighting trucks and on this
page 337 ~ particular piece of property involved in this proceeding, there are four fire departments within

•
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four to five mil~s of this site and if necessary they can bring
nine pieces of equipment to fight fires in that area.
Q. You said, "They can." Who do you mean by that?
A. The county.
Q. Up until the time you mentioned the fire equipment, you
were speaking of those situations where the city was served
by county facilities. Possibly it is at joint costs but in any
event they are joint facilities. Now will you tell the court,
if you please, the differences between the two in so far as
planning, zoning, subdivision regulations, restrictions, an,d
so forth?
A. From information that has been developed here today
and introduced in eviden,ce, I think it is evident that Chesterfield County is a very progressive county. They have done
a very excellent job in zoning, subdivision control, and master planning. Whereas, by the same token, the City of Colonial Heights has not. They have a 1945 zoning code which
basically, in the true sense,-well, I would be hard pressed to
call it a zoning code.
·
page 338 ~ Q. Explain why.
A. They have ten classes of residential property and then when, they get past that it says, "In addition
to the conditions contained in the above residential zones,
the following provisions and conditions shall apply wherever
applicable." It then goes on to state that lots extending
back on either side of the boulevard a distance of one hundred feet may be used for commercial purposes provided a
special permit is granted by the town council, and then it
goes on to state about the railroad right of way, '' any prop~
erty contiguous to any railroad right of way may be used
for commercial or manufacturing purposes provided a special
permit is granted by the town council.'' It then states that
if any lots in any residential zones are particularly adaptable to commercial purposes, the council may grant a permit
to build on them.
In other words, basically, there is not, as I read this, a
single piece of out and out zoned commercial property in
Colonial Heights today, or industrial property. Each piece
is dependent on a special permit being issued by council. .
- Q. For some purpose other than residential,
page 339 ~ you mean T
A. Yes, sir.
·
Q. Is it correct to state that page one through page nine
of the zoning ordinance deals exclusively with ten different
residenttal areas T·

County of Chesterfield, et al., v. C. M. Berberich, et al. 165

John B. 'JJ!lcGaughy.
A. That is right.
Q..And when they have finished with the residential areas,
they talk about how commercial property can be used. Is
that correct¥
Q. But only with the special permit of the city council?
A. That's the w·ay I read it.
A. Yes.
Q. Is there any particular area zoned as business. propertv?
A. One hundred feet along either side of Route 1 is zoned
as business property. However, even then you must get that
special permit of council, according to this document.
Q. I think all you have mentioned on the comparison with
respect to planning, zoning and subdivision is the zoning.
Please pass on to the others.
page 340 r A. As far as we have been able to determine,
the City of Colonial Heights does not have a subdivision ordinance to regulate the subdividing of lands within its borders. They have made an issue in the petition, said
they needed to annex this territory to protect the public
health and safety of this outlying area. However, if this area
was brought into the city there would be nothing there to
protect them at all because the subdivision has not been regulated in any area they have annexed since 1948 and it seems
to me that actually the contrary would be true. In the county
you have rigidly controlled zoning and subdivision regulations, whereas in the city not only have they not shown any
interest in regulating the lands in its own boundaries, but
they have never exercised the right to protect themselves
by regulating the territory within three miles around the
city which is provided for by statute.
So actually, if they had had a -subdivision ordinance in all
these years, the ordinance would cover this property sought
to be annexed whether it was in the county or the city. Basically, they have not shown any particular interest at this
time in zoning or planning that I can see from the record.
page 341

r

CROSS EXAMINATION.

By Mr. Jones:
.
Q. I believe you testified you are a consulting engineer?
A. That's right.
·
·
Q. And you have made a study of Colonial Heights and I
gather from your testimony that Colonial Heights is in a
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terrible shape. Would you say that? You haven't said anything good about it, have you?
A. I think you have done that pretty well.
Q. You submitt~d some interesting :figures with respect to
density of population. The accuracy of your :figures I
wouldn't question but in :figuring those :figures, did you include all this dug-over gravel land and other industrial land?
A. To save you trouble, every piece of land that is not
developed was included. It was all land and we counted it. In
other words, when we got through we had one hundred per
cent
. of the land. That includes the gravel land and everyth mg.
Q. Do you feel that as a consulting engineer
page 342 ~ you should consider all land the same?
A. I think that when we are talking about how
much of the area is developed, you have to take the entire
area. You cannot leave out any portion of it.
Q. And you would include the dug-over gravel land?
A. You take it all into account, yes.
Q. Now it was the judgment· of the Board of Supervisors
prior to the 1953 annexation that a large section of Southern
Materials land which is in the center of the 1953 annexation
should be zoned for industrial. Do you agree with their judgmenU
A. You would have to show me the exact site and what the
acreage involved is.
·
Q. You stated you made a careful study. Did you make a
study as to who owned what in Colonial Heights?
A. I didn't make a study of the ownership of each piece of
property, no.
.
Q. I point out on the aerial photograph here that area
zoned by the Board of Supervisors of Chesterfield County
prior to annexation. That was ~everal pieces of land zoned
for industrial and it began on the Atlantic Coast
page 343 ~ Line Railroad and it takes in a sixty acre parcel
across from the disposal plant and then it comes
up into this shadowed area in here (indicating on map). I
think it is about 145 acres. Do you agree with the Board of
Supervisors that they were correct in zoning that industrial?
A. I think if they have allowed gravel to be dug, certainly
in the process. of digging the gravel or if they are planning to
continue it normally would be considered an industrial area.
Q. You don't know whether any gravel has been dug in this
area or not?
l)
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A. I cannot say whether. they are digging right now.
Q. Are you capable of studying aerial photographs and
interpreting them 7
A. I think I am.
Q. Had you arrived at all of your conclusions before you
.
came to court yesterday 7
A. I have listened to the testimony and frankly some of the
things I have learned during the course of the trial, that have
been doubtful as to fact or which I might not have known or
might have been mislead, have changed minor
page 344 ~ things here and there but nothing major.
Q. Are you aware of the fact that on Pocahontas Island there is a large disposal plant for the City of
Petersburg 7
A. Yes.
Q. Are you aware that the Colonial Heights disposal plant
is here (indicating on map)?
A. Yes.
, Q. And the city dump is here?
A. Yes.
Q. Are you aware that the railroad spur and that the toll
road will go through the center of this area here?
A. That's right.
Q. Would you say in any sense of the word this property
should be used for anything but industrial 7
A. Right now, a lot of it is being used for farm and grazing
land: It seems to be perfectly satisfactory for that purpose
right now.
Q. Would you say it should be used for residential property?
A. That is a question where you obviously want
page 345 ~ a certain answer. Whether it is used for resi.
dential property or not depends on residential
needs. You can have a garbage dump adjacent to the property and if it is worked on a sanitary filter it can be very
satisfactory. Wytheville was built on a garbage dump and
now it is all housing.
Q. Would you recommend this for a residential area?
A. It depends entirely on how badly you need residential
property.
Q. I am asking you for your recommendation.
A. I tell you, it depends on how badly you need residential
property. Apparently at the present moment you don't particularly need residential property. ·You have a lot of other
area that can be used..
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Q. Have you studied the 3:eri~l photographs of this area
her.e (indicating on map) which 1s owned by Messrs. Goyne,
Gregson and Paige?
A. I have gone over the aerial photographs.
Q. Have you checked to see how many acres they own?
A. No.
Q. You have no idea how much is gravel land?
page 346 ~ A. I don't know how much is gravel land. It
might be quite a bit of it.
Q. In other words, a very large portion of this area cou~d
be gravel land?
A. Could be, yes.
Q. Now did you study the aerial photos of this area (indi.
cating on map) ?
A. Since it is outside the area covered by the survey, naturally I didn't.
Q. Could you look at this here and tell me what it is?
A. Not from here.
Q. Come up closer and tell me what is going on in that
large area.
A. It looks like there has been some gravel dug in that area.
Q. In other words, this entire area just across from this
area is gravel?
A. It appears that way.
Q. Were you aware before coming to court that this extremely long island was owned by Southern Materials Compuy1
··
page 347 ~ A. I knew they had holdings in this area, I
didn't know they owned that· particular piece.
.
Q. So, so far as :finding out what was in the land in this
area here and who owned it, you didn't make a careful study,
did you?
·
A. You mean a geological survey? No, I didn't. By the
_same token, I understand from the testimony you have given
the site you want to build on is gravel land.
Q. I didn't know there was testimony to that effect. Now
this toll road, have you consulted with any toll road officials?
A. Yes, I have.
Q. Which ones?
A. The whole board, at one time and another, several times.
Q. Did you examine any maps of the toll road?
A. Yes, I have.
Q. Did you inquire as to the effect of the elevation of the
toll road on that area?
A. That particular feature, no, I didn't.
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Q. You have submitted some interesting :figures
of comparison. I believe you compared the police
force with t4at of other cities. Did you check the
number of felonies in these cities over a given period of time Y
A. I think I explained when I introduced those :figures I
did not intend to qualify as a police expert. The :figures
speak for themselves and I do not care to elaborate on that.
. Q. You have given us a lot of opinions about it.
A. I did not.express. any opinion. I merely submitted the
:figures.
Q. You compared Colonial Heights to cities between one
and ten thousand and then you compared it to cities between
ten and twenty thousand.
A. If you will note the two pieces of _paper, based on the
1950 census, we ·compared cities of five to ten thousand and
Colonial Heights was 6,077 at that time, and that was basically groups of the second-class ·cities. We compared those
on density of population.
·
The second figure we used was ten to twenty thousand,
which was the next group getting into the first-class cities,
and we used that for the simple reason Colonial
page 349 ~ Heights claimed they have ten thousand people,
as introduced in evidence.
We tried to give you two sets of :figures that cover the range
fairly to the best of our ability.
Q. You have no knowledge of the number of felonies committed each year in Colonial Heights or in these other cities Y
A. No, sir, I do not.
. Q. You are aware of the fact there is no race issue in
Colonial Heights Y
A. I have heard there isn't.
Q. Have you studied statistics with respect to the · Cl'ime
rate in various cities Y
•
A. As I explained a minute ago, the only thing I know about
the police department is the comparison of the number of
policemen you employ. I don't know anything about the crime
rate and freely admit it.
Q. You spoke of Colonial Heights as a satellite community.
Would you say the Tenth Congressional Community is a
satellite of the City of Washington Y
A; I think it has been characterized as such.
Q. Is it, in your opinion Y
page 350 ~ A. I think so, yes.
Q. Would you feel that any growth is a satellite?
page 348

~
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A. No, not any growth. Of course not.
.
Q. Did you make a careful study of the entire County of
Chesterfield¥
A. No, I didn't.
.
Q. Did you m~ke a ~areful. s~~dy of the _area sur~o~~ding
the City of Colomal Heights, v1s1:ting the var10us subd1v1s10ns ¥
A. I visited some of the area, not the entire area.
Q. Did you talk to the Colonial Heights City Engineer!
A. No, I didn't.
.
·
Q. Did you talk to the Mayor of Colonial Heights¥
A. No, I didn't.
Q. Did you question the Commissioner of Revenue!
A. No, I didn't.
Q. Did you question any other public officials!.
A. In Colonial Heights¥
page 351 r Q. That's right.
A. I didn't confer with the public officials of
Colonial Heights. The information I have tabulated is
factual and is not based on hearsay.
Q. Have you talked with any school board officials in the
county or in the city!
A. The superintendent of schools for both the county and
·the city.
·
Q. Did you question him with respect to the school problem¥
A. To some extent, yes.
Q. Did you question anyone with respect to the salability
of Colonial Heights bonds in the last bond issue?
A. Yes, I checked that somewhat.
Q. Isn't it a fact the bonds sold readily and sold at a very
low rate of interest?
A. May I give you what I found out¥
Q. Just answer my question.
A. That isn't what I found out. In checking the bonds of
Colonial Heights, I also checked those of Chesterfield. Colonial Heights bonds are rated AA and Chesterfield
page 352 r rated A, which is a grade higher.
Q. Do you. think if things were as bad as you
say in Colonial Heights they would have been able to sell those
bonds at all?
A. I don't think I said things are so horrible in Colonial
Heights. A lot of people like a very sparsely populated area.
Q. You spoke of this large area in Colonial Heights. Are
you aware of the size of the City of Warwick?
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A. Yes.
Q. How many square miles in the City of Warwick?
A. From memory, I think it is under sixty.
Q. If you will check the almanac you will see it is seventysix square miles.
A. I wouldn't say for sure but I have a pretty definite idea
it is under sixty. I think they sai<!--they couldn't annex the
area under- sixty square miles and I think it was put through
by Warwick to prevent Newport News from annexing that
area. I may be wrong.
Mr. Jones : I request the court to take judicial. notice of ·
the fact that the City of Warwick contains sevenpage 353 r ty-six square miles.
Q. The point I am getting at is this, just acreage, regardless of the type of land, does not have any necessary relation to the effect on what is the nature of the city. .
A. I think you will have to qualify that statement a little
bit if you want me to agree with you. In the case of Warwick
being called a city, it is still a county but city in name only.
By the same token, you have Arlington County which under
· normal conditions should be a city.
Q. You state this is not the type of thing for annexation.
Would you say this area is largely incorporated within a
"U", this area is in a wide mouth "U"7
A. Well part of the area, not all of it.
Q. You spoke of the cost of materials. Did you get estimates or did you take Norfolk prices or what prices 7
A. I used the last available data we had which was based
on Fort Lee where we have a housing project of :five hundred
units going out to bid in three or four days. These :figures
we have used are less than the cost of Fort Lee.
page 354 r Q. Do you feel Fort Lee is a major installation
in this area?
A. I think it is reasonably close by so the labor cost would
be comparable.
Q. Do you know how many people in Colonial Heights work
at Fort Lee?
A. No.
Q. Did you say Colonial Heights is a satellite of Fort Lee?
A. I don't see where that has anything to do with the issue.
Q. People who live at Fort Lee have to have places to live,
don't they?
A. Definitely.
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Q. Isn't it in the interest of the city to provide them?
A. I don't think there is any particular stigma attached to
the word .satellite. I don't think it means it is a horrible
place. I interpret it as meaning it is dependent on something
else for its existence.
Mr. Snead, Jr.: I realize this is a little unusual, but we
have a valid objection. We were not prepared to
page 355 ~ cross examine an expert. Is it permissible for
me to cross examine also?
Mr. King: I object to it.
The Court: We do not usually allow but one attorney to
cross examine. If you represent a different interest of course
you have a right to cross examine.
. Mr. Snead, Jr.: No, sir, I do not represent a different interest.
By Mr. Jones:
Q. You say you have not talked to the City Engineer¥
A. That is correct.
Q. Now you have brought in an exhibit that the capacity
of the disposal plant was for ten thousand people. Is that
correct¥
A. That is correct.
Q. And you would not know about this heater which doubles
the capacity of the disposal plant¥
A. I know enough to know it is impossible for a heater to
double the capacity of a sewage disposal plant.
page 356 ~ Q. You say you know that?
A. Yes.
Q. How do you know that¥
A. Because we design sewage disposal plants. I am very
familiar. with them. The heater has nothing to do with the
sludge drying bed whatsoever and the sludge drying bed was
rated as a capacity of 7,500. If you put six heaters in it
wouldn't help. Your primary installation population design
is not controlled by a heater. The only thing a heater has any
effect on and will help to some extent is your digestion tank,
which is only one angle of this 'plant.
Q. Would you say Mr. Townes is mistaken?
A. I would say the health department is more familiar with
il.
.
..
.
· Q. Who did you talk to in the health department?
A. Mr. Meredith.
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Q. Did you ask Mr. Meredith when he last examined the disposal plant T
.
A.. He gav.e us the information.
·
Q. You are testifying to this disposal plant and saying it
couldn't possibly serve twenty thousand people
page 357 ~ and you haven't even examined it. Have you
looked at the plant at all T
A.. No, I have not.
· Q. You have just driven by T
A. I would like to clarify that. One of the associate members of Brockenburg designed that plant and he gave me the
information, and from the information he personally gave me
as to how it was designed I based my recommendation.
Q. According to your statement, the sewage disposal plant
is overloaded now T
A. If your population figures are right, it would appear to
be overloaded, but most all plants will take a slight overload.
That is no criterion that everything hase gone to pot, but you
will have to put in this second stage you have been talking
about before too much longer.
Q. You said you were hired to come and study this situation?
A. I didn't come up here for nothing.
Q. With such an important facility as a sewage disposal
plant, and if you know the population is said to be ten thousand and it is rated for only 7,500, that would seem
page 358 ~ to be a very vulnerable point, would it noU
A. We went to the best source of information in
the State of Virginia to get it, we got it in writing and introduced it in evidence.
·
Q. But you didn't go to the plant itself or to the city engineer?
A.. No, t didn't.
Q. Would you say you are an authority on disposal plants T
A. Yes, sir, we have done quite a bit of work on them.
Q. If you are an authority, why didn't you go and look at iU
A. Why should n
Q. I believe you testified this area was not protected by the
City Zoning Ordinance as to restrictions.
A.. The entire area is not.
Q. Have you read' the restrictions that were introduced in
evidence?
A. I don't exactly follow your question.
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Q. Have you read the restrictions for this subdivision which
·
•
were filed in evidence Y
· page 359 ~ A. For this particular subdivision Y
Q. The developer's restrictions.
A. Yes, I have read that.
.1
Q. Wouldn't that protect the subdivision and the owners
of the lots Y
·
A. It might give them some degree of protection. They
have not been finally adopted. That is not an official document as yet.
Witness stood aside.
(Whereupon, the court took a brief recess.)
D. W. MURPHEY,
a witness called by and on behalf of the county, after being
duly sworn, testified as follows:
DIRECT EXAMINATION.·
By Mr. King:

Q. Please state your name.
A. D. W. Murphey.
Q. What is your place of residence Y
A. Chester, just outside of Chester, Virginia.
Q. What is your profession Y
A.. I am an attorney.
Q. Are you cori.ected with the Toll Road Authority that is
coming through Chesterfield County?
·
. · A. Yes, sir, I am secretary-treasurer of the Board of Directors of that Authority, representing Chesterfield on the
Board.
.
Q. Will you look at this map that apparently has not been
marked as an exhibit, it is filed in the papers but not marked
as an exhibit, and you will notice there has been put on this
map a line that is marked "Proposed route of toll road, Richmond to Petersburg.'' Look at that and tell us if you believe
that to be in the correct place.
A. I examined that a few minutes ago and it appears to be •
approximately correct as near as I can tell from that map.
· Q. At this time to what extent is that subject to change?
A. At the time the statement was made, Seppage 361 ~ tember of last year, it was stated the route which
had been approved would be final with the exceppage 360

~
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tion of minor changes because of the things we ran into during construction but no major changes could be made.
Q. What date in September was thaU
A. September 27th.
·
Q. You say the only changes that can be made are minor¥
A. Yes, sir.
Q. What do you mean by minor changes¥
A .. There is always a possibility that we might run into
certain types of soil or that the route would affect a business
adversely, which we had not been able ·to anticipate, and we
would shift several feet one way or the other. In one place
we have not changed the road but we have shifted to accomodate a tall building at the same place.
Q. But the road follows the same course¥
A. The road follows the same course. In one other place in
Richmond affecting the Richmond Steel Construction Company, we did shift a few feet to avoid a building but no major
change at all.
Q. You will notice on this plat it shows two
page 362 r roads that run at right angles to the toll road. One
of them has been referred to in this case as
Ellerslie Avenue. Are you familiar with the location of
Ellerslie A venue¥
A. Yes, I- am.
Q. Will you tell us whether the placing of the toll road
will prevent passing along Ellerslie Avenue¥
A. No, sir, it will not affect.it. The turnpike will go under
Ellerslie A venue. It will be on a 167 foot bridge, thirty-five
feet wide, ·to take Ellerslie Avenue over the turnpike.
Q. This road down here at the southern part of Colonial
Heights, there is a road that runs across here and into the
city dump (indicating on map.) Tell us whether the toll road
is going to prevent the use of that road.
· A. I am familiar with the road but not the name of it.
Is that Ivy Avenue¥
Q. I don't know what the name is.
Mr. Jones: That is not Ivy Avenue. That is the one that
goes to Roslyn Farm, next to the city dump, down to the new
school.
.
A. The last street or road we have a bridge
page 363 r over or under before the ~l\.ppomattox River is
listed as Ivy Street. In all probability that is the
same street. At that point, the turnpike will go under that
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road, there will be a 153 foot bridge, thirty-five feet in width,
across the turnpike.
Q. At this point, Conduit Road comes in a circular direction and across the Atlantic Coast Line tracks and continues
in the area that has been in Colonial Heights for many, many
years. What is going to happen there?
A. The turnpike will go under Conduit Road. There will
be a 205 foot bridge, thirty-five feet in width, to take Conduit
Road over the turnpike.
Q. And all this became final September 27, 1955 T
A. The latter part of September, 1955.
CROSS EXAMINATION.
By Mr. Jones:
Q. Has the center line of the toll road been fixed yeU
A. Mr. Jones, the center line. has not in all
page 364 ~ points been fixed with certainty to the point we
can acquire right of way. The general center line
has been determined but the final plans have not been made
for all of the route.
Q. How high are these bridges you spoke of T
.
A. The only answer I can give you is they are meeting
State Highway specifications. The engineering report does
not give it.
Q. I assume large fills will have to be made for these
bridges?
·
A. In some cases, yes.
Q. So the road can come up and go over?
A. Mr. Jones, generally speaking we take the turnpike
under. If we carry it over it would mean two bridges. In
some cases it does require :fills.
Q. Ellerslie Avenue is about level where it crosses here, .
is itnoU
A .• About on a level at Ellerslie, yes.
Q. Mr. McGaughy testified today that he had come to a
couple of turnpike meetings. He is the second gentleman
sitting here. Have you ever seen him at a meeting of the Toll
Road Authority?
page 365 ~ A. Mr. Jones, there have been any number of
engineers who have met with individual members
of the Board, but to the best of my knowledge, I have not seen
him at a turnpike meeting of the Board of Directors.
Witness stood aside.
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a witness called by and on behalf of the county, after being
duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. King:
Q. Please state your full name.
A. Irvin G. Horner.
Q. What is your occupation f
A. I am in the general contracting a~d real estate development business and I am presently serving as Chairman of the
Chester.field County Board of Supervisors.
page 366 ~ Q. What is your place of residence, Mr. Horned
A. The post office is Mosely, Virginia. That is
on Route 360 approximately twenty-one miles west of the
city, about four miles east of the Amelia line.
Q. As you know, Mr. Horner, the County of Chesterfield
is opposing this annexation petition. You are, of course,
familiar with that!
A. Yes, sir.
Q. Will you state to the court, in your capacity as Chairman of the Board of Supervisors, why the County of Chesterfield opposes this annexation?
A. The Board of Supervisors de.finitely opposes this annexation and I might say that in terms that would be more to
my suiting. We vigorously oppose this annexation.
We feel that the natural boundaries that Colonial Heights
now has, and they are natural boundaries, Swift Creek and
the railroad, we feel they are prime requisites for limits between the county and the city. We are joined by Richmond,
-Hopewell and Petersburg. They all have natural boundaries with the exception of the Richmond line
page 367 ~ in one ·place, from the railroad to the river. We
think the boundary line Colonial Heights now has
is good. We feel if it were moved, it would not be a natural
boundary, if moved to the location that the petition has re. quested and our Board feels that if you vary that natural
boundary it would make it much more difficult for the county
to carry out its duties and be aware of where its lines are at
all times.
Also, in 1953 in the Colonial Heights annexation case we
as a Board did not oppose that. We only asked that our in-
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terest be protected and in that annexatio:i:i, they still have a
great deal of that territory tha:t is still undeveloped.· Therefore, we see no need they should continue to come out in the
county. There is no 11atural ~oundary. They are coming to
usurp land, more specifically for 'teal estate speculation pur, poses.
.
··
Also, this is agricultural land and it is my . bel~ef the pla,¢e
for it is in the county. The ,property is.;no.t developed, :iit is
now agricultural and I think agricultural· land ~hould: be in
the county and not in the city. ·
Our Board, too, has .felt that this, .case is. very important
· to us to the extent tl!,at we realize it will be iprecedent..:setting.
· •:As I said before; we are bounded by four cities, inpage 368 r eluding Colonial Heights.' If this. petition ,is SUCo'
,
·
c1*:!sful, we '\\.ill be ·subject, I am· sure, to many
suits.. .Suits are· expensive and burdensome to our taxpayers,
Good lawyers don1t come cheap. I believe we will-be.subject 'to
one suit after another., •if not ·b),- ·h:ai.'estate 'spectators 'by
someone who has a personal gatn to malp:), and it will keep out
county in a constant unsettled condition, let alone the fact it
will eventually be impossible for us to know where our 'boundaries are. ' ·
'·
,
'
For this reason, wa as a Board unanimously and without
any dissenters, strongly oppose this annexation. .
'

,,

CROSS
.EXAMINATION.
'
By Mr. Jones:
.
Q. With· due respect to the position of the Board of Superivisors,. as a tna.tter ·of fact, the 'Colonial Heights line :is ·on
the, north side of Swift Creek and the city i-eservoir at this.
time,' is ibioU
·
· · ·
A. Yes, ,I ,was aware of that but that ·w'as for
page 369 r the reason of the water contract.
·
,
· -Q. When :one man, who happens to be Fred
i:?hepherd, :owns a ·piece ·()fland half within the city and half
within the county, isn 't'1that'a hardship on him?' . ·. · · •
A. In my <iap~city as a de\l'eloper or ·as an official of the
county,} '.personally cannot -see where there wd11ld be· arty
hardship. It may be a point I don't get but I can't see
where the division of the .property 'would .be any hardship.
He can develop'·it equally as well in one place ~s ;he
:an~

ean
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other. I haven't heard any testimony here today that would
lead me to believe the county ca.11:n0t ser~e a developer .as l\vell
as your city.
·
·
.
.
Q. Would it be correct to say that it is the view of the Board
of Supervisors that the county is opposed to annexation,
··
,.
period?
A. Generally speaking, that is true. I think anyone is
re~e:p:P.ful ~t~ar~~~b,me:¢ on their territory. Naturally, that
is our position in the county. We are a reasonable· people, I
believe, and on a reasonable request, which I don't believe
this to be, I am' sure our attitude would not be so vigorously
opposed.
Q. One further question. Do you feel in view
page 370 ~ of the fact that the annual increase in the wealth
of Chesterfield County is some three hundred
times what the assessed value of the wealth in this area proposed to be annexed is, if this court should order the annexation, would it impair the development of the county at all Y
A. It would impair the development as it might pertain to
this specific territory.
·
Q. Would it impair the ability of the county to pay any of
these bonds Y
·
A. Not at this moment but it could develop with the growth
they contemplate putting on it, in later years it could be a
key factor.
Q. Do you feel that the annexation of this territo_ry would
disrupt the planning and the government of the countyY
A. I think it would. As I stated before, this is part of Chesterfield territory and it is in our plans. We intend to do as
good by it as we do any other part of the county. I don't believe that Chesterfield retaining it will in· any way hamper
the future use of this property.
Q. You are aware, of course, that. the size of
page 371 ~ Chesterfield is 465 square miles Y
A. Yes, I am.
Q. And that the county could not possibly expand all its
utilities and services to include all parts of the countyY
A. I would not say it is impossible. There is no limit to the
area that could be developed if potential capital were available and the need existed.
Witness stood aside.
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Mr. King: We rest, if the court please.
Mr. Snead, Jr.: We rest.
(Whereupon, the proceeding was . adjourned.)

..

•

A Copy-Teste:
H. G. TURNER,· Clerk~
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