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MOTION FOR JUDGMENT.

To A. 0. Umstead, Registered Agent, Old Dominion Power
Company, Inc., Kemmerer Building, Norton, Virginia:
The undersigned, Ricky Edsel Robbins, plaintiff, moves the
Circuit Court of Lee County, vor a judgment against you for
the sum of $100,000.00, for the wrongs and injuries hereinafter
set forth:
1. That at and before and at all times prior to the 20th day
of September, 1960, you maintained electric power transmission lines in and through the Robbins Chapel and Calvin
sections of Lee County, Virginia, which electric power transmission lines were supported by steel towers.
2. That for a number of years prior to and on the 20th day
of September, 1960, your company was transmitting electric
current with a voltage of approximately 66000 volts over said
transmission lines.
3. That the supporting towers as above described, and
specifically the supporting tower upon which the plaintiff
herein was climbing on the date that he was injured, are unguarded, do not have any warning signs on or near them, and
have heavy metal bolts inbedded in th~ corner angle irons
thus forming steps of a ladder, making access readily available to small children and any others passing near the vacinity
of said towers.
4. That you knew, o:r by the exercise of proper care, should
have known t}:Iat children of tender years were accustomed
to playing at, ;on and near these dangerous instrupage 2 ~ mentalities and that s'f.tid children of tender years
were likely to· continue to gajn access to them.
5. That it was your duty to use utm;o,st care and caution in
guarding and· controlling the said g~;tnge~ous instrumentalities.
6.. T.hat nQ.twithstaz.i8ing your said duties, you·1JJterly failed
to @.ard al!Sl control with ·. pr<tper care the s~d dangerous
i.Jmmroment~tie~ in ~t ygu.,. f~ed to er.ect fe11ces around
:altid' towers_·\;: ,th~t yq:wffi.il~~ t(). ~pt ,1~anger or warning ~igns
,on or',llea.r ·sai<l ~w~:t'~~;; th«tt· ~o-q: ifaitftd to :ground ~aid towers'
proJ>&tlYi~·tl1a.~· ·'Yow .:M~JLilie4\,_·t9.: ,ttbp~t).y in:sulat~, said electric
~~~j~Gn )ineS1f,~~~o~fs WJtere t}l~y W~re ·e'Rsi.ly ·accessible
' . .:-;<.- ~ ? . ,:{d;i~-.p~~:--:' .
1
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by persons climbing· said towers ; that you failed to remove the
bolts that form steps of a ladder so near the ground that
children of tender years could easily gain access to them, and
that you were negligent in maintaining said lines ·and towers.
7. That the plaintiff, who was 12 years of age at the time,
in the company of another child of tender years, climbed one
of your said towers in the Robbins Chapel section of Lee
County, Virginia, and as a direct and proximate result of your
said negligence, was severely burned and practically electricuted as a result of coming in near contact with one of your
said electric transmission lines.
8. That as a proximate result of s·aid injuries, the plaintiff
suffered severe third degree burns over the greater part of
his body; received a broken left arm as a direct result of
having been violently thrown from said tower to the ground;
received severe head and brain injuries as well as internal injuries; will be badly scarred and disfigured; all of which injuries will be permanent. The plaintiff has suspage 3 ~ tained a permanent loss of his earning capacity;
has been caused to suffer severe and excruciating
pain and will be likely to suffer severe pain and suffering in
the future.
.
_
Wherefore, the plaintiff has been damaged to the extent
of $100,000.00 and judgment will be asked at the hands of
said court in said sum, together with his costs in this behalf
expended, plus interest.
RICKY EDSEL ROBBINS, WHO
SUES BY HUBERT ROBBINS,
HIS FATHER AND NEXT
FRIEND
By Counsel.
JAY G. KAUFFMAN
Attorney at Law
Pennington Gap, Virginia.
Filed in the Clerk's Office the 8th day of February, 1961.
Teste:
ARTHUR T. BURCHETTE, Clerk
By NANETTA ELY CRIDLIN, D. C.
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DEMURRER.
Now comes the defendant, by counsel, and says that the
motion for judgment in this case is not sufficient in law for the
following reasons, to-wit:

I.
The motion for judgment is predicated upon the ''attractive
nuisance'' doctrine when that doctrine is not applicable in
Virginia.
II.
The law of Virginia imposes no duty upon the defendant to
use care to keep his property and premises in such condition
that trespassers and bare licensees going thereon may not
be injured. Thi.s applies to infants ·as well as adults.
III.
The law in Virginia imposes no duty upon the defendant to
erect fences a.round its transmission towers, to put danger or
, warning signs on or near said steel towers, to ground said
steel towers, to insulate the electric transmission lines or
wires on said steel towers, or to remove the bolts that form
steps of a ladder on said steel towers.
page 8

~

IV.

The motion for judgment alleges no negligence ·against the
defendant.

v.

That for other reasons to be assigned at Bar.
Dated this 28 day of February, 1961.
OLD DOMINION POWER
COMPANY, INC.,
:·Defendant
··By Counsel.
GREEAR, B0"\\7 EN, MULLINS AND
WINSTON
Attorneys at Law
N orto~, Virginia. .

.·~ .
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(on back)

•
Received by mail and filed March 1, 1961.
ARTHUR T. BURCHETTE, Clerk.
page SA~
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•
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OPINION OF THE COURT.
This matter is before the Court on demurrer to plaintiff's
motion for judgment.
The motion alleges that Ricky Edsel Robbins, an infant of
eleven years of age, was severely burned as a result of coming
in near contact with an electric transmission line carrying 66,000 volts of electric current, attached to a to·wer owned and
maintained by defendant, located in the Robbins Chapel section of Lee County, Virginia. The motion further alleges
that the tower upon which the transmission line was mounted,
was unguarded, unfence.d, and had no warning signs near by.
It is alleged that it was such a tower as children could easily
climb and gain access to the transmission line and that the
defendant knew, or by the exercise of proper case should have
known, that children of tender years were accustomed to
playing a.t or near the tower. In effect, the plaintiff's contention is that the transmission line, a dangerous instrumentaility, carrying, carryilng 66,000 volts of electricity, was easily
accessible to children who were known to be playpage SB ~ ing in and about the tower.
Defendant, by demurrer, contends that the "attractive nuisance doctrine'' is not applicable in Virginia, and
that the law in1poses no duty upon it to use care against injury to trespassers and bare licensees, and that there was no
duty upon the defendant to use the precautionary measures
alleged ·as neglig·ence by the plaintiff. The defendant also
contends that the motion for judgment does not properly set
out the particulars of the negligence or properly locate the
point where plaintiff was injured.
The Court does not understand that the plaintiff's case is
based on the ''attractive nuisance doctrine'' but that it is
based upon the failure of the defendant to use proper care in
tl1e use of ·n dangerous instrumentality.
. ',,
· ,.
,:~~·~:~:. ..
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The Court is of opinion that the general rule is that electricity, being a dangerous instrumentality, should be guarded
and c.ontrolled with utmost ca.re and caution, and especially
is this true where children are known to be playing near this
dangerous instrumentality. The fact that -a child of eleven is
a trespasser or a bare licensee does not relieve one of the
duty of exercising a proper degree of care. (Doogherty et al.
V· Hippcken, 175 Va. 62, 7 S. E. 2nd 119.) The motion for
judgment alleges tha.t defendant failed to use the proper care
in handling this dangerous instrumentality. The truth of
the allegations is for the jury. What constitutes proper care
under the circumstances may vary.
page SC ~ The motion does appear to be deficient in respect to properly locating the point where the alleged injury occured and describing with sufficient definiteness
and certainty the manner in which the plaintiff actually came
in contact with the electric current carried over defendant's
transmission line. This is a matter however, to be reached by a
bill of particulars, (Caylor v. Quality Bread, etc., Co., 155 Va..
156, 154 W. E. 572; Va. Code Section 8-109.)
For the reasons ·assigned the demurrer is overruled. Counsel
will prepare the proper order.
JOSEPH N. CRIDLIN, Judge .

•
page 63A
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The Commonwealth of Virginia:

To the Sheriff of the County of Lee, Greeting:
WE COMMAND YOU, That you summon W. C. Robbins,
Chaney Robbins, Mrs- Ressie Robbins, Buford Penley, Dovie
Penley, Wayne Penley, Darwin Gilbert, Dessie Gilbert, Rex
Tomlinson, and Ina Tomlinson, all of Meadow Fork, Lee
County, Virginia to appear before the Judge of our Circuit
Court of the County of Lee at the Courthouse thereon, on the
2 day of January, 1962, ·at 9 :00 a. m. to testify and the truth
to say in behalf of the defendant in a certain matter in controversy in our .said Court before the said Judge depending
and undetermined between, Rickey E. Robbins, Plaintiff, and
Old Donlinion Power Company, Defendant,
And this you shall in no wise omit under the penalty of 100
pounds Sterling. And have then and there this writ.
"'ITNESS, Ar.thur T. Burchette, Clerk of our s·aid Court,
(

...

.A.

•J

,,·
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at the Courthouse, the 4th day of December, 1961, and in the
186th year of the Commonwealth.
ARTHUR T. BURCHETTE, Clerk.
(on back)
Executed by summoning all witnesses in person 12-30-61.

WARD, D. C.

•
page 68
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INSTRUCTION NO. C-2.

The Court instructs the jury that in considering whether or
not Tower No. 21 was properly .constructed and maintained,
you may take into consideration, along with other evidence,
whether or not it was constructed and maint·ained in accordance with the ~best usage and custom in the electrical industry
and in compliance with the National Electrical Safety Code.
Given.

J. N· C.
page 69

~

INSTRUCTION NO. P-I.

The Court instructs the jury that high voltage electric
current should be guarded and controlled with utmost care
and caution, and especially is this true when it is known or
should be known that children of tender years are accustomed
to play at or near such dangerous instrumentalities and are
likely to gain access to them.
In this regard, the court tells you that it would be negligence
to fail to take any precautions not disproportionate to the
risk.
Given.

•
page 71

~

•

•

•

..

J. N· C.

INSTRUCTION NO. P-IV A.

The Court instructs the jury that the 01~ ;Dominion Power
Company, Inc., owed the plaintiff the duty .~o guard and con-

·.t.
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trol, with utmost care and caution, the electric current that
they were transmitting on tower 21, in the Meadowfork co~
munity, and that especially is this true when it is known or
should be known that children of tender years are accustomed
to play at or near this dangerous instrumentality and are
likely to gain access to it. The Court further tells you that if
you believe from a preponderance of the evidence that the
defendant failed in this regard; that the plaintiff was injured
thereby; ·and that the plaintiff was free from such negligence,
as defined in these instructions, as would bar his recovery,
then you shall find your verdict for the plaintiff.
Given.

J. N· C.

•
page 78}

•

•

•

•

INSTRUCTION NO. D-9A.

The Court instructs the jury tllat if you believe from the
evidence in this case(a) that Tower No. 21 was located in dense woods, on top
of a mountain, and in a remote or rural area of Lee County;
(b) that said Tower was approximately 1300 feet or more
from the dwelling house of Ricky Robbins;
(c) that said Tower could not be reached by any vehicles
and was difficult to get to on foot ;
(d) that said Tower was not on or near a playground, a
public highway, a public street, school grounds, a boys' can1p,
or located in a thickly settled community;
(e) that Ricky Robbins was a trespasser on said Tower;
(f) that the wires on said Tower were more than 22 feet
above the ground;
(g) that children did not constantly and frequently climb
upon said Tower and did not constantly and frequently play
around said Tower; and
(h) that the Power Company had no actual or constructive
knowledge of children being on s·aid Tower or playing around
said Tower:
then your verdict shall be '' 'Ye, the jury, find for the defendant.''
Given.
~

.. .•.

J.N. C.
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OPINION OF THE COURT·
This is an action instituted in behalf of Ricky Edsel Robbins, a boy twelve years of age, by his father and next friend,
Buford Robbins, to recover damages for injuries alleged
to have been sustained by the infant September 20, 1960, when
he clirnbed a tower which supported electric transmission
lines belonging to the defendant, Old Dmninion Power Gompnay, Inc., and caine in contact with high voltage electric
current.
The nwtion for judgn1ent charges the defendant with negligence in maintaining the tower unguarded, without warning
signs and so constructed as to make access readily available
to small children who were known to have been playing in the
vicinity of the tower. Negligence is also alleged for failure
of defendant to insulate the transrnission lines and properly
ground the tower. The clain1 with reference to insulation and
grounding· was later abandoned.
page 90 ~ The following facts are undisputed. The defendant, a public utility, distributor of electric current,
owned ·and operated transmission lines from Pocket, Virginia, to Appalachia, Virginia, a distance of 16.6 miles with
109 towers. The wire is attached to the towers by insulators
and does not come in contac.t directly with the towers. The
lines were constructed in 1915, on la.nd w'hich defendant had
an easement. The lines were patrolled by helicopter at least
twice e-ach year and otherwise repairs were made when needed.
The plaintiff, the eldest of six children, resided with his
parents in the ::Meadow Fork cmnmunity of Lee County, Virginia. In the community were situated fifteen houses, a
church and store. The houses were constructed along each
side of an unimproved gravel road. Surrounding the village
and near tl1e houses was a wooded, mountAinous area. The
towe1· upon which Ricky Robbins was alleged to have been injured, one of the 109 above mentioned, was located approximately 1300 feet from the Robbins house bv direct air line
and on top of a ridge 320 feet higher. By the usual method
of reaching the tower however, one would walk approximately
one-half n1ile. The tower is 2080 feet t~ hove sea level. There
are no roadways near bv and cannot/be reac.hed bv motor
•

•

.....
I

••_

',"

f
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•
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vehicles. The land between the Meadow Fork conununity and
the tower which is designated as Tower #21, is for the most
part heavily wooded, as is several hundred acres in the vicinity. The land is privately owned. It is described by one witness as "just one mountain after another." The
page 91 ~ Court and jury took a view of the tower but not
without difficulty. Hunters for rabbit, squirrel and
other wild game, visit the area during the appropriate hunting
seasons. The tower was not fenced and no warning signs
were placed on or near it. It is forty feet two and one-fourth
inches in height and the lowest transmission line is attached
approximately twenty-three feet above the ground. The defendant had no actual knowledge of any children ever being on
or in the vicinity of the tower. The plaintiff contends the
defendant had only constructive knowledge of such matters.
The plaintiff in.troduced evidence to the effect that children
of the Meadow Fork community played in the woods frequently and that children had .on occasion, been seen near and
around the tower as well as on the tower. Further witnesses
introduced by plaintiff, testified that the tower was of latticed construction; that there were bolts placed in the steel
construction for the purpose of permitting workmen to climb
the tower and that the bolts commenced nine feet from the
ground directly underneath and seven feet from the gTound,
calculated from the highest point on the ground under and
around the tower; that a number of cross members were
attached to the tower to give it strength, both diagonal and
and horizontal to the surface, the lowest cross member being
twenty-two inches above the highest point of ground surface;
that at a point directly below the bolts the cross member is
forty-six inches above the surface of the ground, the next
cross member being forty-one inches higher and the next fortyeight inches above.
page 92 ~ Ricky Robbins, prior to his injury, had never
seen any children climb the tower and had never
elimbed it himself.
The defendant introduced evidence .to the effect that it
never had heard of any children being about the tower. It
presented as witnesses, several residents of the Meadow
Fork community who testified that they had never heard of
any children playing on or about the tower. Evidence was
introduced to show that the tower w·as properly constructed in
accordance with the best practices and usages of the electrical
industry. The defendant disputed the measurements made
by the plaintiff and contended that the first bolt on the tower
is eight feet ten and one-half inches above the ground, measur-
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ing from the highest point on the ground surface around or
under the tower and that the nearest bolt is seven feet two
and one-half inches above the first cross member on the tower.
Other evidence of the defendant shows that the tower was in
a remote rural area and that all precuation had been taken in
the construction and maintenance of the tower consistent with
the danger.
There is no evidence concerning the boy having climbed the
tower and being injured thereon except his statement as follows:
A. ''So when we got to this tower, back out from this tower,
we heard a shot over the hill· We walked through there and
got to the tower. W-e cl@bed the.tower.-N:_e~g I knew,
we were on the gTound. I was on the ground.''
Q. ''Why did you climb the tower?''
A. ''We were going to see if we could see that man down
over the hill.''
page 93 ~ Q. ''Which man?''
A. ''Wayne ~s grandfather.''
Q. "How did you climb the tower R.ickyf''
A. ''Iaon't remember.''
Q. ''You don't remember anything about climbing the
tower!''
A. ''No, sir."
Q. "When you 'came to' where were you?"
A. ''I w·as down at the tower laying· I 'came to' and looked
and seen how I looked.''
Q. '"Do you remember anything about 'vhether or not you
touched any of the high tension wire Y''
A. "No, sir."
Q. "Which direction were you trying· to look when you were
upon the tower Y''
A. "I don't remember." • • •
Q. "After you were injured Ricky, what happened f Take
time. Explain the events that happened after you 'vere injured.''
A. ''Well, when I 'came to' I was looking up. I seen my
arm black and pieces of skin hanging down real . black. I
didn't know what happened. I didn't know what I was doing. I got up and walked on home. I met Mother somewhere, I don't remember meeting her. She took me to the
hospital, her and my uncle-no, my Grandfather and Coolidge
Gilbert went-''
Ricky was taken to the Lee General Hospital where he was

12
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treated and later transferred to Crippled Children's Hospital at Richmond, Virginia. The doctor described his condition as having suffered second ·and t'hird degree burns over
approximately thirty-seven per cent of his body
page 94} surface. After many months of of treatment and
many skin grafts, the boy now has considerable
scarring on his face, neck and body and some stiffening of
the neck and arm. Further skin grafts are contemplated.
His suffering has been considerable and partial permanent
injuries and scarring are forecast. There has been no question rasied as to the amount of damages.
The jury returned a verdict for the plaintiff in the sum of
$25,000.
Defendant in motion to set aside the verdict assign the following grounds :
I. ''The Court erred in denying the Motion of Old Dominion
Power Con1pany to strike the plaintiff's evidence at the conclusion of his evidence and at the conclusion of all the evidence.''
II. ''The Court erred in granting any instructions for the
plaintiff, directly or indirectly.''
III. "The verdict of the jury is contrary to the law and the
evidence, and the same is without evidence to support it."
Did the Court err in refusing to strike the evidence of plaintiff at the conclusion of his evidence ·and at the conclusion of
all the evidence?
Following· rule is laid down in Gregg v. Van Z,oig, 185 Va.
7, The Court overruled the motion of defendant to strike the
plaintiff's evidence at the conclusion of his evidence and again
at the conclusion of all the evidence. The Court's ruling was
explained as follows:
"This matter of necessity involves a great deal of law and
fart and it is something which the Court shouldn't take hasty
judginent on. I am going to overrule the motion not because
I am convinced plaintiff bas a case but because I am not con- .
vineed that he hasn't.''
page 95 }

The reco 1·d is no"r complete. The jury has made
a determination. The Court can now consider the
case on the basis of the record and determine whether the verdict of the iury is contrary to the law and the evidence, and
without evidence to support it. In considering· the evidence
and in taking action in this reg·a.rd, the Trial Court must be
governed by the well established law in Virginia .

.-~ ~

·. . ":_

~ 1~
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"It is the settled law in this state by cases to numerous to
cite, that the Trial Court cannot set aside the verdict of the
jury as contrary to the evidence unless it is plainly contrary
to the evidence.'' Norfolk <t Weste-r'l'z. R. R. Co. v. Thayer Co.,
137 Va. 294.
''It is also well settled that a Trial Court is not warranted
in setting aside a verdict merely because the Court if upon the
jury, would have rendered a different verdict.'' .Sykes v.
Brown, 156 Va. 881.
""'\Vhere it can be seen from the evidence as a whole that
the verdict has recorded a finding in plain deviation from
right and justice, the Court may, indeed should, set it aside.''
M e.ade v. Satnders, 151 Va. 636·
To ascertain whether or not the defendant was guilty of a.ny
negligence which was a proximate cause of plaintiff's injury,
. it must :fi-rst be ascertained what legal duty it owed the defendant.
From an extensive examination of the decisions in Virg-inia, it is concluded that the general rule is that electricity,
being a dangerous instrumentality, should be guarded and
controlled with uttermost care and caution ·and especially is
this true where children are known to be playing near this
dangerous instrumentality. This rule is specifically set out in
Daugherty v. Hippchen, 175 Va. 62.
page 96 ~ Accepting the above rule as setting out the duty
the defendant owed plaintiff, it is then to be ascertained ho'v defendant has performed that obligation.
The uncontradicted evidence shows that the tower was located in a wooded, uninhabited area and approximately onehalf mile by land from the nearest human habitation; that it
was impossible to gain access to the tower by motor vehicle
and verv difficult to reach on foot. It is admitted that the defendant had no actual knowled~e of a.nyone other than authorized employees attempting to climb the tower.
It is contended by plaintiff that children did in fact play
around the tower and on it and tl1at the defendant should
have under the circumstances. known of this condition. The
proof which the defendant offers to sho'v constructive notice
on the part of the defendant is to the effect tha.t small children
over a period of vears, had been seen around ·and on the tower
on various occasions. One witness testified that he had, over
a period of several years seen ten to twelve children playing
on or about the tower a.nd another bad seen a child climb to
the second cross bar on the tower.
To contradict this testimonv, the defendant introduced
several residents of the Meadow-Fork community who testified

14
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that they had never seen any children on or around the tower
and further introduced defendant's employees who testified
that they never knew of children being around or on _the
tower.
To summarize the evidence, it shows that some people in
the community of Meadow Fork had knowledge that
page 97 ~ children on occasions played on or near the tower
and that some had never he·ard of the existance of
this condition.
The plaintiff contends that the tower was negligently constructed. It is of steel material and supported by four legs
embedded several feet in the round. The base dernension of
the tower is 12' x 10' x 8". It rises to a height of 40' 2%"·
Between the four corner steel posts are numerous steel members running horizontally and diagonally with the ground.
The type of construction appears from the evidence to be in
aceordance with the best usuage and custom of the electrical
industry. This is not contradicted. The chief. contention
concerning the tower's construction pertains to the bolts embedded in one of the corner posts, which are used as a foot
ladder by workmen to gain access to the top of the tower.
The evidence is in conflict as to where these bolts are located.
The defendant introduced witnesses who testified that the
first bolt was 8' 81;2" from the closest point on the ground
around the tower. Further evidence was introduced to show
that the first cross member was 1' 6" ·above the closest ground
surface and from the first cross n1ember to the first bolt was
7' 21;2".
The plaintiff introduced evidence to the effect that the
fi-rst bolt was seven feet above the closest ground surface;
that the first cross member was one foot and ten inehes above
the closest ground surface and that between the first cross
member and the first bolt there was a dist-ance of five feet two
inches.
page 98 ~ The plaintiff contends that the first bolt according to his measurement, is too close to the ground
and cites a provision of the National Bureau of Standards
Handbook as follows :
''Steps closer than 6~ feet from the ground or other readily
accessible place should not be placed on poles.''
This regulation is a part of what is known in the industry
as the ''National Electric Safety Code'' and is used in the
electric industry as a standard. ·The State Corporation Commission of Virginia, accepts the National Electric S.afety Code
as a minimum standard.
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Although the admissibility of this ''Code'' as evidence is
very doubtful, it was introduced without objection by the defendant. See 18 Am. J ur. Page 510.
There are two questions here involved; first does the construction relative to the bolts violate the safety code and
second, if it does, is there any connection between the location
of the bolts on the tower and the injuries of the plaintiff Y
With reference to the Safety Code, it will be noted that it
provides that the steps shall not be ''closer from the ground
or other readily accessible places.'' The bolt in question
is over six and one-half feet from the ground as measured by
both plaintiff and defendant but is less than six and one-half
feet above the first cross metnber on the tower as measured
by the plaintiff.
The plaintiff contends that the first cross member, being
less than two feet above the ground may be considered a
''readily accessible place·'' The defendant conpage 99 ~ tends and introduced expert testimony to the effect that the ''readily accessible place'' means from
places other than the to,ver itself, as ·a ·building or other object near the tower. Since the object of the provision is to
keep persons from gaining access to the tower easily it appears to the ·Court that the ''readily accessible place '' could
be an object on the tower and that the first cross member
could constitute this place.
If this be true, the first bolt may well be too low and could
be considered negligent construction and if the location of the
bolt had anything to do with the injuries of the plaintiff, the
plaintiff's· case would be stronger. Did the bolt have anything to do with the injuries T As stated before, there is no
evidence, to show that plaintiff climbed the tower by use of
the bolts. From the construction of the tower he could have
climbed it with or without the use of the bolts. If we conclude that the construction of the bolts constituted negligence,
then there must be some causal connection between the negligence and the plaintiff's injuries. The Court can find none.
Can it be said that there could be reasonable inference that
the plaintiff climbed the tower with the aid of the bolts or
would this be· a speculative assumption Y The latter appears
to be the case.
"In the law of damages a proximate cause of an injury may
in general be stated .to be that act or omission which immediately causes or fails to prevent the injury; an act or omission ocf111lt-ing or concurring with another, where, had it not
happened, the injury would not have been ·-inflicted, not withstanding the latter.'' Bon Roy v. Whitescarver, 197 Va. 384.

. _•;.· ,,
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''Even though negligence on the part of a Power Company
has been established, liability will be denied where it appears
that such negligence was not the proximate cause of the accident.'' 69 A. L. R. (2d) 70.
page 100 ~ ''To recover from an electric company for injuries sustained, it is not enough that the defendant is shown to have been negligent, but the fact must be
established that some legal injury resulted to the plaintiff as
a proximate result of that negligence." 18 Am. Jur. 447
Electricity Sec. 52.
Although in his opening statement, counsel for plaintiff details how the accident happened, he introduces no evidence to
support his assertions. The companion of Ricky Robbins,
Wayne Penley, was present in Court, but was not used as a
witness.
''Failure to call an available witness possessing peculiar
knowledge concerning fact.s essential to a party's case, direct
or rebutting or to examine such witness as to the facts covered
by his special knowledge, especially if the witness be favorable to fhe party's contention, relying instead upon the evidence of witnesses less familiar with the matter, gives rise
to an inference sometimes denominated a ''strong presumption of law'' tha.t the testin1ony of such uninterrogated witness 'vould not sustain the ~ontention of the party." .Altavista Cotton Mills v. Lane, 313 Va. 1.
''There is no presumption against a defendant for failure to
call witnesses, when the plaintiff carrying the burden of proof
has not made ·a prima facia case, and such presumption cannot be used to relieve the plaintiff from the burden of proving his case.'' H1dchison v. Savings Bank of Richmond, 129·
Va. 281.
''It is of course true, that the unexplained failure of a party
to produce a material witness raises a presumption that his
testimony would have been adverse.'' 'jfcGehee v. Perkins,
188 Va. 116.
It is true that the witness was summoned by defendant~
Jie was, however, required to stay at Court by plaintiff·
''It is well settled that if a party fails to produce the testimony of an available witness on a material issue in the cause
it may be inferred that his testimony, if presented, would b~
adverse to the party who fails to call the witness. 20 Am. Jur.
192 Evidence S. 18~7·.-:i{l.
!
'
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Wherein can it be said the defendant did not
use the proper degree of care in handling· of this
dangerous instrtunentality"? At the place where the tower
was located did t11e defendant have reasonable grounds to
anticipate that it would be used as an observatory by children
on a hunting trip¥
''It has accordingly been held in several instances that an
electric lig·ht con1pany will not be liable for injuries to trespassing children where the appliance causing the injury is not
in a place ordinarily within the reach of cl1ildren and where
the company ltas no reason to anticipate they will go, while
as a n1atter of law it 1nay be said that a company in the exercise
of ordinary care and prudence, in the operation of an agency
so dangerous as electricity would and should be exceedingly
careful and also arrange the 1neans of handling and transnlitting this powerful and mysterious element as to protect from
harm any person or persons whom it might reasonably expect
to be in a position to receive harm therefrom, yet to hold that
the con1pa.ny should foresee and anticipate the presence of
children or others in places where the ordinarily prudent,
careful and foreseeing person would not expect or deem it
likely for them to be, would impose a burden and responsibility for which there is no justification in law.'' 18 Am. Jur. P.
467. Electricity page 72.
"However, fhe courts cannot 1nake electric companies insurers of the safety of children any more than of others or
require such companies in the circumstances of their business,
a degTee of care, prudence, and foresight beyond that which
careful and prudent men would exercise in such or like circumstances.'' 18 Am. Jur. 463, Electrieity page 68.
''Even if an instrumentality is dangerous, care need be
taken only in a degree which is com1neusurate with the circunlstances and such duty to exercise care does not require the
operator of a dangerous instrun1entality to foresee or anticipate extremely unusual happenings.'' Waddell v. New River
Co., 141 "\V. Va. 880; 93 S. E. (2d) 473.
In Waddell v. New River Co. 8~epra, the f·acts were similar
as to the location of the pole. It was climbed by
page 102 ~ a fourteen year old boy by use of a guy wire attached to the pole. The Court held that as a matter of law the defenda.nt could not be charged with foreseeing·
such an eventuality.
Numerous cases on the subject are summarized in 6 A. L. R.
2nd 755 et seq. The only conclusion
ito be drawn from all
\o•!.· ......
:·~ ... ~-~f

18

Supreme Court of Appeals of Virginia

cases reported is that: ''Definite rules governing the question cannot well be formulated, particularly in view of the fact
that in the majority of cases the decisions are based on a
number on contributory factors.''
Oan it be said that the defendant was negligent in not
fencing the tower or placing ''Danger'' signs around it YNo
law, regulation or custom has been cited or found which would
require such precu.ation under the circumstances that exist in
this case. The custom in the industry is to the contrary. The
tower is constructed, with the possible exception of the bolts,
as thousands of others in the Commonwealth of Virginia.
The ·Court comes to the conclusion that to uphold the verdict in this case would be tantamount to making the defendant an insurer against any person who might by accident or
design come in contact with electric current transmitted by
it.
The attractice nusiance doctrine is not applicable and unless
it can be successfully maintained that the injury to the plaintiff was caused by some negligence on the part of the defendant, no recovery against it can be had. The Court feels that
no such negligence has been shown and that the verdict is
therefore contrary to the law and the evidence and
page 103 ~ without evidence to support it. It must therefore
be set aside and final judgment entered for the
defendant.
Counsel will prepare an order setting forth the views
above expressedT·his the 4th day of April, 1962.
JOSEPH N. CRIDLIN, Judge.
page 104

~
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•
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This day came the parties again, by their attorneys, and the
Court having maturely considered the 1notion of the defendant
to set aside the verdict of the jury heretofore returned herein, is of the opinion to and doth sustain said motion on the
following grounds :
The verdict of the jury is contrary to the la'v and the evidence, and the same is without evidence to support it.
It is, therefore, ADJUDGED and ORDERED that said
verdict of the jury heretofore returned l1erein be, and the
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same hereby is, vacated, set aside and annulled, and final
judgment entered for the defendant, together with the cost
on its behalf expended.
To which order of the Court the plaintiff, by counsel, duly
excepted.
Enter this Order this 12 day of April, 1962.
JOSEPH N. CRIDLIN, Judge .

page 105
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NOTICE OF APPEAL AND .ASSIGNMENTS OF ERROR.
The Plaintiff, RICKY EDSEL ROBBINS, an infant, who
sues by his father and next friend, HUBERT ROBBINS,
hereby gives notice of appeal from the judgment entered herein ·on the 12th day of April, 1962, and makes the following assignments of error:
1. The Court erred in sustaining the Defendant's motion to
set aside the verdict of the jury and in entering judgment
for the defendant, for the reason that the verdict of the jury
is not contrary to the law and the evidence and is supported
by the evidence.
2. The Court erred in refusing to permit the Plaintiff to
prove by BUFORD ROBBINS the eonditions existing in the
community in which the accident occurred for the six year
period prior thereto, for the reasons stated at pages 49
through 52 of the transcript.
3. The Court erred in sustaining the Defendant's motion to
exclude any and all evidence pertaining to .the other two
tower.s in close proximity to tower 21 in the Meadowfork Community, for the reason stated on pages 61 and 62 of the transcript.
.
4. The Court erred in sustaining the Defendant's objection
to the introduction of color photographs and color slides offered as Plaintiff's Exhibits 7, 7A, 8 and SA, and in excluding
them fron1 evidence, for the reasons stated at pages 73 through
84 of the transcript.
page 106 } 5· The Court erred in sustaining the Defendant's objection to the q~estions asked RICKY
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ROBBINS as to whether or not he himself climbed the tower
in the immediate vicinity of the school, which he attended in
the Mea.dowfork Con1n1unity, and as to whether or not he had
seen other children climbing this same tower on other occasions, for the reasons stated on page 93 of the transcript.
6. The Court erred in sustaining the Defendant's objection
to the questions propounded to the witness, MARVIN
TEAGE, relating to the cost of the tin plaques upon which
warning signs were printed and pertaining to the feasibility
of removing the iron posts embeded in the angle iron of Tower
21, for the reasons stated on pages 115 and 116 of the transcript.
7. The Court erred in sustaining tl1e Defendant's objection
to the questions propounded the witnesses, DAR,VIN GILBERT and SA~f IIOLlVIES, relating- to knowledge of employees of the Defendant that children of tender years were climbing on the tower opposite and across the road fron1 the MEADOWFORK SCHOOL, for the reasons stated at pages 131
throug·h 135 of the transcript.
8. The Court erred in sustaining the Defendant's objection
to and refusing to admit in evidence the testimony of MARGARET ROBBINS relating to certain statements made to
her ·by her son, the Plaintiff, on the way to the hospital and
certain statements made to her as soon as he regained his
mental facilities while at the hospital, concerning how he was
burned at the time and place in question, for reasons stated
at page 169 of the transcript.
9. The Court erred in refusing to permit the witness, LONNIE SAMUEL HOLMES, to testify concerning a certain announcement made at the school at which he was attending in
the vicinity of Meadowfork, relating to impeachment of the
witness, MARVIN TEAGE, for the reasons stated on pages
181 and 182 of the transcript.
10. The Court erred in overruling the Plaintiff's objection
to the question propounded to the witness, FRANK S.
GIVENS, JR., relating to warning signs on other towers in
this state similarly situated, for the reasons stated at page
230 of the transcript.
page 107 ~ 11. The Court erred in overruling the Plaintiff's objection to the question propounded to the
witness, FRANK S. GIVENS, JR., concerning whether or not
Tower 21 viola ted any rule or regulation of the State Corporation Commission, for the reasons stated on pages 232 and
233 of the transcript.
12. The Court erred in refusing to permit the Plaintiff to
cross examine the w~~,~ss, A· 0. UMSTEAD, in respect to
~.".-.\!:·
~~
._,.\·~
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his knowledge of other children and persons climbing other
towers, that were maintained by the Defendant, in the vicinity
of the Meadowfork Community, for the reasons stated at
pages 288, 289 and 324 of the transcript. ·
13. The Court erred in permitting the witness, C. J:
CARNEY, to express -an opinion as to whether or not the tower
in question was in compliance with the National Electrical
Safety Code, for the reasons .stated a.t page 291 of the
transcript.
14. The Court erred in per1nitting the witness, "WILLIAM
S. OAKS, to testify concerning whether or not the particular
tower in question conformed to the best usage and practice
in the electrical industry and as to whether or not the s·ame
to,ver conformed to an·d was in compliance with National
Electrical Safety Code, for the reasons stated at pages 305
and 306 of the transcript.
15. The Court erred in granting Instruction D-9A, for the
reasons stated on pages 358 tl1rough 360 of the transcript.
16. The Court erred in giving· Instruction C-2, for the reasons stated at pages 364 through 366 of the transcript.
I certify that copies of this Notice of Appeal and Assignments of Error were mailed to "WILLIAM T. BOWEN, ESQUIRE, Attorney at Law, Norton, Virginia, and to ROBERT
M. ODE.AR, ESQ~UIRE, l{entucky Utilities Company, 120
South Limestone Street, Lexington, I{entucky, Counsel of
record for the Defendant, this 16th day of May, 1962.
JAY G. KAUFFMAN
Of Counsel for Plaintiff.
JAY G. ,I{AUFFMAN
Attorney at Law
p. 0. Box 1211
Richmond 9, Virginia.

J. B. BR.O,\TDER
BROWDER, RUSSELL AND
MORRIS
State-Planters Bank Building
Richmond 19, Virg·inia.
Received by mail and filed in the Clerk's Office of Lee
County Virginia. the 18th day of l\{ay, 1962.
ARTHUR T. BQRCHETTE, Clerk.
;.}:~\.:.·
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A transcript of the evidence and proceedings in the trial ·.
of the above case in Jonesville, Virginia, on January 2, 3,
·4, 5 and 6, 1962, taken in shorthand and transcribed by Evelyn
D. Slemp, a Notary Public for the State of Virginia at Large,
with the Honorable Joseph N. Cridlin, Judge of the Circuit
Court of Lee County, Virginia, presiding.
Present: Jay G. Kauffman, counsel for Plaintiff.
Ricky Edsel Robbins, Plaintiff, and Buford Robbins, father
of the Plaintiff
William T. Bowen and R. M. Odear, counsel for the Defendant

•
page 5
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The Court : Are you ready for trial in the case of
Ricky Edsel Robbins, Plaintiff, v. Old Dominion
Power Company?
Mr. Kauffman: Plaintiff is ready for trial.
The Court: Are you ready, Mr. Bowen?
Mr. Bowen : We are ready, yes, sir.
(Prospective jurors were called and asked the following
questions by the Court :
The ·Court: Are all of you twenty-one years of age or over Y
Are all of you citizens of the Commonwealth of Virginia and
have you been for the past twelve months? Are you all
residents of Lee County, Virginia, and have you been for the
past six months Y This case we are about ~to try involves
Ricky Edsel Robbins, an infant, as plaintiff, and Old Dominion Power Company as defendant. This matter happened in
the northeast part, I suppose, of Lee County, and involves
·injury to the plaintiff by a tower of the Old Dominion Power
Company. Do any of you gentlemen know anything about the
case 7 Have you heard it discussed f Have you formed any
opinion with reference to the matter in any 'vay? Are you
related to the plaintiff, Ricky Robbins? Mr. Kauffman, who
is the father of Ricky Robbins?
Mr. Kauffman: Buford Robbins. Stand up, please, sir.
(Buford Robbins stood up).
The Court: Are any of you gentlemen related to Buford
Robbins? Are any of you gentlemen connected with Old
Dominion Power Company, employees or officials in any way'
Do you know of any reason why you couldn't try this case in

..
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accordance with the law and evidence and render a fair and
impartial verdict? Do you gentlemen wish to ask
page 6 ~ the jurors any questions 1
Mr. Bowen : Do any of you live at :hfeadow Fork
or in the neighborhood of Meadow Fork 1
The Court: Do you have any questions Y
Mr. Kauffman: No, sir.
A Juror: I would like to know where Meadow Fork is.
The Court : Will you explain, 1Yir. Bowen 1
Mr. Bowen: Meadow Fork is on secondary highway 626,
I believe it is, up from Robbins Chapel up the hollow.
The Court: How far from Robbins Chapel School or approximately in what direction?
Mr. Bowen: It is about a little over a mile from the hard
surface road going up to Keokee.
(The court reporter was sworn by the clerk)
(The jury was sworn, after strikes were made by counsel,
and the witnesses were sworn, and at the request of Mr.
Bowen, the witnesses were excluded from the courtroom.)
Mr. Bowen: May it please the Court, before we make
opening statements in this case, may I see the Court in
chambers for a minute, please, sir 1
The Court: All right.
In chambers:
Mr. Bowen: I would like to ask the Court to allow Mr. Odear
to participate in this case.
The Court: It will be perfectly all right.
Mr. Bowen: The first thing I would like to do is file that
with a copy to Brother Kauffman, '' Requesi for Review''.
The Court: Do you have any objections, Mr.
page 7 ~ Kauffman Y
~fr. Kauffman: No, sir.
The Court : All right, we will have a view of the premises.
When do you suggest it might beY
Mr. Bowen: I would suggest today right after the opening statements.
Mr.. Kauffman: Do you think you can get in that country
today?
Mr. Bowen: It might get worse tomorrow.
The Court: It could do it. I am concerned about today.
Mr. Bowen: Now, Jay,.
·
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Mr. Kauffman: Yes, sir.
Mr. Bowen: I was going to see you, but I just got back
from the University of Virginia Hospital. I haven't had time
to get in touch with you, but I have a proposed order here
and I assume you have some things you would like to
introduce at this time. Let's take up mine first if you don't
mind. Map prepared by Thompson & Litton, Engineers,
dated July, 1961, designated Rickey E. Robbins v. Old
Dominion Power Company, and identified as Defendant's
Exhibit No. 1. Let me get that. Will you ask Sonny to bring
two of those maps 1 (1\ir. Odear leaves chambers and returns
with Mr. Litton and maps). Would you let the Judge and
Mr. Kauffman see those maps, please, sir. Jay, would you
mind coming around here, please, sir Y
Mr. Kauffman: No, sir.
Mr. Litton: Here is where you come in; you come from
the hard surface up into here. Here is the store.
The Court: Where is the tower?
page 8 ~ Mr. Litton: The tower is at the top.
The Court: Do you have any objections on the
map!
Mr. l{auffman: No. I think we agreed on this before.
Mr. Bowen: I think so.
The Court: Do you want to file tha.t?
Mr. Bowen: Yes. Mark them filed and give Jay one.
How many have you got, John Y
Mr. Litton: I have three. (Exhibii was marked Defendant's Exhibit 1).
Mr. Bowen: Paragraph (2): "Legend for Residences prepared by Thompson & Litton, Engineers, and identifi~d as
Defendant's Exhibit No. 2.'' That just explains the numbers on those maps, Your Ifonor. (Exhibit marked as
requested). No. 3, A copy of Deed from L. M. Zion and
Minerva Zion, his wife, to Electric Transmission Company,
bearing dSJte on the 6th day of March, 1915, and of record
in the Clerk's Office of Lee County, Virginia, in Deed Book
No. 55, page 443, and identified as Defendant's Exhibit No. 3.
Here is a certified copy.
Mr. l{auffman: No objection to that. (Exhibit marked as
requested).
Mr. Bowen: No. 4, A copy of Deed from Electric Transmission -Company of Virginia to Old Donunion Power Company, bearing date on the 8th day of May, 1926, and of record
in the Clerk's Office of Lee County, Virginia, in Deed Book
73, page 508, and identi:6.ed as Defendant's Exhibit No. 4. This
is a certified copy b~·-::Y.our
Clerk.
. .
~;· ~'.:,
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Mr. Kauffman; No objection. (Exhibit marked as requested).
Mr. Bowen: Paragraph (5). Six photog·raphs of
page 9 ~ Tower No. 21, and identified on the back as Defendant's Exhibits Nos. 5, 6, 7, 8, 9 and 10.
Mr. l{auffman: I would like to look at those before I
agree to the admission, Your I-Ionor please.
}.fr. Bowen: Jay, you have been up there; you know exactly
that is the way it is.
The Court: Who took the photographs Y
Nir. Bo,ven : I didn't.
:Mr. l(a.uffman: I have no objection to them.
fiir. Bowen: Thfap or drawing of Tower No. 21, dated
.J nly, 1961, prepared by C. J. Carney, and identified as Defendant's Exhibit No. 11.
( ~Ir. l{a.uffman and Buford Robbins left chambers to look
at Exhibit 11.)
:Nir. l{auffman: I find Exhibit 11 appears to be fairly
accurate except for the way it depicts the corner there,
but I don't think thai corner has any significance. (Exhibit
1na.rked as requested by Mr. Bowen). I have a group of photo
color slides made three weeks to the day after the boy was
hurned and pictures of the child 'himself made three weeks to
the day after he was burned, in the hospital, and then pictures,
photo color slides taken three or four days before he was
transferred from Lee General Hospital at Pennington Gap
to the Crippled Children's Hospital in Richmond. They of
course will be-we will ask that they be marked and numbered.
}.fr. Bowen: Let's see one of them.
The Court: You have got a lot of pictures there.
page 10 ~ How do you expect to show those'
Mr. Kauffman: I have a viewer that we can
start at the back of the jury box and one at the front and let
them look at them as they like. I forwarded two of the
best pictures, or at least what I figured most fairly depicted
the boy's condition, to l{entucky Utilities to the man that was
handling the claim for l{entucky Utilities in Lexington, Kentucky within .about a month after the boy was burned.
Mr. Bowen: Judge, this is rather unusual and I believe
that before the Court should rule on these, that the Court
should see each and every one of them.
The Court: I can't rule on them-if you gentlemen object
to them, they would have to be pla~·q in evidence in regular
/~', .?':'
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manner and rule on them after showing the manner in which
they were taken and all that.
Mr. Odear: If we had a viewer we might be able to see
them. It isn't a projector. It is a viewer, a small thing you
hold up to your eyes?
Mr. Kauffman: That's right.
Mr. Odear: You have to have that to be able to tell anything about them. You can't see them hardly this way.
The Court: How is the jury going to see them?
Mr. Bowen: He is going to hand the viewer to the jury.
He said he had two, and they will pass it around. I thought
he would throw them on a screen.
Mr. Kauffman: No.
Mr. Odear: I haven't seen it done, but I gather
page 11 r that is the way it would be done, from the way Mr.
Kauffman was describing them.
.
·
Mr. Bowen: I would have to object to those until I could
look at them through a viewer. I don't have 20-20 vision.
The -Gourt: Do you have the viewer~
Mr. I{auffman: No, sir. I told the photographer to be here
this morning or at 1 :00 with the viewer.
The Court: Can't we proceed with the opening statements
and then we can have the view by the jury and then you can
take these up immediately after that? You don't need that in
your· opening statement, do you 1
Mr. Kauffman: No.
The· Court: The only thing· I can do, if you agree to them,
they can go in that way. If you don'tMr. Bowen: If they were regular pictures, we would probably agree on them.
Mr. l{auffman: I have two you can either agree or disagree
on. They have been printed. I will go and get them. (Mr.
Kauffman left chambers and returned with photog-raphs)
These were taken August 1961 at the Children's Crippled Hospital in Richmond.
Mr. Bowen: We have no objection to Nos. 1, 2, 3, 4, 5 and
6. They may be so marked if counsel desires. (Exhibits 1
through 6 were marked as Plaintiff's exhibits.)
Mr. Kauffman: I would like to offer these two and have
you mark one "Plaintiff's Exhibit 7" and one as No. 8.
Mr. Bowen: We object to these two pictures because they
are highly inflammatory and simply would p·rejudice the jury,
and since they are taken in color, that color will
page 12 r accentuate some things and more or less subdue
other things. In other words, they are not a true
picture of this boy and.his injuries.
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Mr. Kauffman: I would lik~ to state tha.t counsel for
plaintiff was present when the pictures were taken and observed the boy's condition as of the time they were taken and
I have since observed the finished picture or photograph and
would like to state in the record that the photographer would
state, if present, that the pictures were taken of the plaintiff
three weeks following the injury and that they do accurately,
insofar as a photograph can, depict the condition of the plaintiff as of the date that the pictures were taken.
Mr. Bowen: Your Honor, even if the photogTapher was
here with his camera and hi·s knowledge and his technique and
everything else, we would still contend they are objectionable
and commonly called ''Hollywood Build-ups, I-Iollywood pictures'' a:nd highly inflammatory. And as I recall, I believe
our Supreme Court of Virginia has ruled that such photographs are not admissible.
Mr. K·auffman: No such authority.
Mr. Bowen: I am not always right and I am not always
wrong.
The Court: It is a matter of entering an order on pre-trial
conference and without evidence I could not permit these
photographs to be marked as exhibits and treated as evidence
in the case. Statement of counsel that they depict the condition of his client at a certain time is not sufficient evidence
of that, since counsel cannot testify in the case. Without
further evidence submitted on the question of whether or not
they do depict the plaintiff at the time the pictures
page 13 ~ were taken accurately, I would not permit the introduction at this time.
Mr. Kauffman: Plaintiff excepts to the Court's ruling.
The Court should properly admit them at this time to save
me time to call the photographer.
·
(The proposed Order was entered by the Court, after adding Paragraph (7): "Six (6) photographs of the plaintiff
identified as Plaintiff's Exhibits 1, 2, 3, 4, 5 and 6. ")
Mr. Kauffman: No'v the plaintiff's counsel would like to
advise the Court at this time he has discussed the question
of a view of the premises where plaintiff was injured and has
been advi.sed by the father of the plaintiff, Buford Robbins,
father of the child, that he tried to get to the Tower 21 where
plaintiff was injured as recently as yesterday and could not
do so because of the severe weather conditions that are prevailing, being three or four inches of snow, and that it would
be practically impossible for the jury and Court and counsel

. ~·
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to properly view the premises at this tin1e, since the weather
conditions have not changed, and it would entail a walk of
approximately a quarter to half a mile through terrain I
would not want to walk through today and therefore object
to it and feel that the view should not be taken. I object to
requiring a view at this time.
l\fr. Bowen: A.s I indicated to the Court several weeks
ago, in my honest opinion it would be impossible for this Court
and this jury to have a proper understanding of this case
without a view of the premises involved. Now, if it appears
to be impossible to get up on top of this mountain to where
the tow·er actually is, it would still be necessary for the Court
and the jury to get as close as they possibly can to
page 14 ~ get a view of 1\lleadow Fork, the roads, the creeks,
tl1e dwelling house, the topography of the land, the
dense 'voods involved and they can certainly get close enough
to where they can see where this tower is actually located.
An actual view of the tower itself is not too important. The
most in1portant thing· in this case is its location and its remoteness from any habitation.
Mr. Kauff1nan: In answer to that, plaintiff feels it would
be prejudicial to his client in the case to have a partial view
of the premises and unless the entire premises could be viewed
that it would not be proper to take the jury and have a piecemeal view because it would be prejudicial to the Robbins'
claim. It should be pointed out that this injury occurred on
the 20th of Septen1ber, 1960, when the weather was good and
the entire terrain was dry; and the tower in question, contrary to what defense counsel contends, the t<>wer itself is the
most important and the constructio11 and conditions of the
tower are the most important elements of this case. Of
course its location is important, ·but it is just a part of the
case ·of the plaintiff, and the defendant has offered a map
made by a. qualified surveyor which has been introduced 'vithout objection and the defendant has offered a legend which
was prepared by the same engineer, without objection; and
six photographs of the Tower 21 which were not objected to
and a map or drawing of Tower 21 which was made in ,July
1961, whicl1 was also introduced, sho,ving the topography of
the land and which purportedly represents an exact scale
drawing of the tower. 'Ve feel a. view is not neces'Sary under
these circumstances.
page 15 r 1\fr. Bowen: It would he highly prejudicial and
most unfair to the defendant in this case if this
Court and this jury could not have a view of the premises.
We can't depend altogether on the word of one man as to
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whether or not we could get up there. That can only be proved
by an actual effort, and if we find it impossible to get up
there today, then I would most respectfully request that
another effort be made during· this trial. But my honest,
sincere opinion is right now that the jury should view the
premises and particularly this Court before any evidence is
introduced, any witnesses.
1\{r. Odear: I think it is sufficiently important that if it is
impossible for the jury to go there at this time that the case
should be continued until they can see it. I think it is the
most important part of this case.
Mr. Bowen: I do too. I think it is 75% of this case, and
I believe the Court will agree after it has seen the premises.
You take a map; you look at a map and it looks like it is all
levelland. You can't put every tree and every bush and every
cliff and every bill and every mountain on it. It is impossible.
The Court: You gentlemen have waited until the jury has
been sworn in order to make vour motion. I am not no'v disposed to continue the case for that reason. 'Vhether you can
g·et to the scene or not, I don't know, and as counsel has said,
it would depend on their going there and finding out whether
or not they can get to the scene and what we can see. The
weather may not be ·better two days from no'v than it is a.t
present. It could well be worse. It is a matter
page 16 ~ ovm· which none of us have control. We 'viii accept
that fact as best we can under the circumstances.
I am disposed to take the jury to the scene or as near thereto
as we ran prior to the introduction of any evidence. r will be
governed when we get to the scene or in the neighborhood of
it as to how close we can get to the tower itself. I am. not going
to unduly permit the jurors or require them to climb into a
snowy mountain or do that which is impossible or do that
which would do great hardship on either the jurors or counsel
or tl1e Court.
~ir. Bowen : ~fay I inject one more thing, Your IIonor?
As tl1e Court will recall, I specifically advised the Court and
plaintiff's counsel several weeks ago that I would respectfully
request a view of the premises, that. I w·ould file that request
in writing, and I l)elieve the Court will recall tl1at conversation.
~Ir. Kauffn1an: The Court recalls counsel for plaintiff indieated at that time there would be no objection to a view
and made the announcement there was no objection to a view,
hut circumstances ha.ve developed which indicated to counsel
for plaintiff a view would not be proper under the circumstances because it appeared to coun.~~l .for plaintiff that the
~
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view could not be made complete and that a partial view would
be prejudicial to plaintiff's case under the weather conditions
as prevail at this time.
Mr. Bowen: That is something that will have to be decided
later.
Mr. Kauffman: We except to the Court's ruling.
page 17 }

Before the jury:

Mr. Kauffman: Court please, I couldn't hear.
The Court: Certain defense witnesses want to leave. I
see no reason why they can't. They want to leave and come
back in the morning.
Mr. Kauffman: I would have no objection to that.
The Court: Mr. and Mrs. Julius Ridings, Hubert Crusenberry, Dave W-oodward, Buford Penley, Dovie Penley, Silven
Rutherford, Vergie Rutherford. These are leaving. They
will be recognized for tomorrow morning. Give the last of
names to the Clerk. Mr. Hubert Crusenberry has been summoned for the plaintiff.
Mrs. Penley: Wayne-we will have to take him if we go.
He is our boy.
Mr. Kauffman: I can't let Wayne go. I mean I don't mind
his parents going, but somebody will have to bring him home.
Mrs. Penley: He could wait with them if he would.
The Court: Do you want to, Wayne Y
Wayne Penley: Yes.
Mr. Kauffman: You 'vant to stay up here?
Mrs. Penley: Could you all bring him back Y
Mrs. Robbins: Yes.
Mr. Kauffman: I have to have Wayne. I don't object to
anybody leaving except Wayne.
The Court: All right, you will have to stay, Wayne. The
rest of you be back in the 1norning. (The Clerk recognized
the witnesses who were leaving to be back to testify in this
case at 9 :30 on January 3, 1962.) You all may go. Let's
proceed.
Opening Statement by Mr. Kauffman: Your
Honor please, gentlemen of the jury, I think most
of you gentlemen sat on other cases I have had in this Court
during this term. I will try to give you briefly what the
plaintiff intends to prove by the witnesses that will be sworn
from the witness stand, which of course will be binding on
you a·s far as the facts are concerned. At the conclusion of
the evidence the Court _will give you the proper instructions
page 18 }
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as to how you will decide the case, based on the sworn testimony heard from the witness stand. As I have told you before,
what I ·say is advisory only. What Mr. Bowen says is advisory
only. As far as his associate counsel is concerned, what he
says is also advisory only. The only thing you have to listen
to and the thing that will determine your decision is the sworn
testimony and the law as given to you by the Court. This is
Tom Bowen of the City of Norton, representing the defendant, and his associate counsel, Bob Odear, General Counsel
for Kentucky Utilities of the City of Lexington, l{entucky.
We have in this case-of course, all of you know me. In this
case we have brought a suit against Old Dominion Power
Company, Incorporated, which is a subsidiary of Kentucky
Utilities, and we have alleged in this suit that this young
fellow here, Ricky Robbins, was burned very severely on a
tower, one of the towers that Old Dominion maintains and
constructed and maintains as a transmission line carrying
some 66,000 volts of electricity into Lee County from Kentucky. On this map Mr. Bowen has been gracious enough to
have the engineer prepare, it shows a very brief section of
this transmission line as it comes through the Meadow Fork
community of Lee County. That is in the coal
page 19 ~ mining section near Robbins Chapel. This is
Meadow Fork community shown on the bottom of
the map. We will offer evidence to prove to you-first, we will
offer.Ricky Robbins, the plaintiff himself, who will tell you
how come he was on this tower on this particular day. He
will tell you that he was in school at Pennington Gap. He
rides the school bus every morning or he did until his education was interrupted by this injury. He got on the ·school
bus in front of his house. All these houses will be identified,
but he lives approximately in this section here (indicating on
map), he and his family did prior to his injury. As he was
returning from school September 20, 1960, a little over a year
ago, he and Wayne Penley had planned earlier apparently to
go hunting that afternoon. It was during squirrel season.
Wayne Penley was nine at the time and I believe Ricky was
about twelve at the time of his injury. These bovs wenf down
to their closest neighbor's house, 'a Mr. Rutherford, and they
were looking for Mr. Rutherford to go hunting. Neither one
of them was taking a gun, but liked to go in the woods as a
customary habit during the summer months and during the
fall and hunt and roam around the 'voods, and Mr. Rutherford wasn't at home. He had already gone hunting -and left
the boys. As children will do, they went ahead back up the
hollow looking for Mr. Rutherford. Th.ey got into the mount-

._._.

32

Supreme Court of Appeals of Virginia

ainous area baek of their home, which was fami1iar to them
as this courtroom is to me, because that is where they lived
and spent all their spare time. They went into this area and
were trying to find l\ir. Rutherford. And I think the evidence
will show that as they got into the vicinity of the tower they
heard a shot which they figured might have been
page 20 ~ coming from the gun of Mr. Rutherford. They
decided to ascend this-there is a hill here and the
tower is setting on top of it and another tower over here and
one on down here where there used to be a school where
the kids went to school. Towers are 1naintained on the top
of ridges so that they can s"\ving vast expanses of l1igh tension
line in the valley so it will be out of danger to people walking
underneath the power line. These boys go to the tower and
for some reason which I don't know, they will say they
couldn't locate l\ir. Rutherford, altl1ough I believe they heard
another shot and they decided-! don't know which one decided, but as children will do, they decided since the tower was
so easily accessible and they had climbed it before, and since
they had seen 1nany other children climb these electric transmission towers, they would climb up partially to look down the
power line to see if they couldn't see l\ir. Rutherford. Ricky
Robbins here climbed the tower. He got on the tower first
and he got on it very simply. This is another exhibit in evidence I have agreed to let the defendant introduce, showing
this tower fr01n two directions as to how it is <·onstructed,
this particular tower. This is the view as these boys were approaching the tower. These are the metal steps that have been
in1bedded in the corner of the tower to clin1b it. Of course,
they were really put there for the purpose of the nwintenance
crew of Old Dominion that is responsible for maintaining· the
tower. But they left these steps in here, and these kids walked
on top of the ridge; there is a path where they usually walk,
and they walked -on this first rung of the tower which is nine-"
teen inches from the ground, the evidence will
page 21 ~ show, and they easily put their foot on the first
rung of the tower, walked up to the corner, reached
up and got hold of the first bolt, hooked 'their legs across the
crossbar at the bottom of the tower and proceeded to climb on
up. Ricky Robbins was in front, and the other kid, nine years
of age, was right behind; then they both climbed up the tower
and were looking· down the line. There has been another
exhibit introduced and this has been handed to 1ne, purporting to 'represent a copy which has been introduced without
objection. It has .two here. He climbed the tower. These
are bolts going up·.·. the corner of the tower. These are the
.•
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same bolts shown on the photograph of the tower. Right here
is a black ·mark on the tower indicating where Ricky Robbins'
hand was on this tower when he got burned. That is the point
he clim-bed to. vVhen he got to that point, something bit hin1,
he does not know what it was, but at any rarte, the next thing he
knows he came to on the ground next to the tower. He didn't
know what had happened, still doesn't know. He just got to
that point and that is all he remembers. The other kid was
standing on some of these bolts behind him; the other kid was
not knocked off the tower. Ricky will tell you he didn't touch
any of those conductors or the wires up here. He will tell
vou he clin1bed the tower on numerous other occasions and he
had never received any injury and he will ·tell you he did not
get -elo'Se enough this time to where he thought he would have
been in any danger at all. Of course the Court will tell you
as far as his duties in that respect, that he must have appreciated the fact that he would be injured if he touched anything or got in .a place where he shouldn't have been. He
will tell you he is presumed to he incapable of compage 22 ~ mitting an act that would harm himself. That is
the '\y'ay it looks, gentlemen. Here is another photograph introduced showing the bottom .rung of this tower, describing it to you and the angle iron which they use to brace
their feet on when they got hold of the first bolt and scaled
right on up this tower. Those are photographs that will be
later introduced in evidence. (Showing photographs to the
Jury). V\Tayne Penley climbed down the tower a.nd went
running for help, then the folks got up there, and when they
were walking toward the tower trying to find the boy, they
met hint coming out of the mountain with his shirt collar and
his cuffs of course left still on him and the rest was burned
off. l-Ie was taken to Lee General Hospital where·he remained
from the 2oth of Septen1ber to the 4th of January. The
medical ·bill at Lee General I-Iospital was $2,012.00. At that
time he was transferred for the purpose of skin grafts and
other treatment to Crippled Children's Hospital in Richmond
"\Ve have taken the deposition of Dr. Jackson, the doctor wh~
treated him in Richmond, who has testified under oath concerning the treatment he gave this boy." This· boy remained in
Crippled Children's Hospital in Richmond from January 4
1961,. phroug:h October 15, 19~1, in th~s hospit~l constantly:
The bill of his doctor alone while at ·Crippled Children's HospitJal .is $2,075.00. T-he doctor will testify that this fellow
needs a.no~her operation. He has g9t to have a pedicle ·skin
graft to. his neck. The doctor explains what a pedicle skin
graft is. He says that the reasona~~-'.:~ost of .this skin graft
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will be $1,000.00 for his fee plus six months in the hospital,
and following the operation and during his postpage 23 ~ recovery period he will be in a plastic device holding both arms immobile and his neck straight
ahead so they can take a big piece of skin six inches the loca.tion of which the only place left on this boy's body from
which they can take skin; the rest has been used trying to
patch the wounds he received in the accident already, but the
doctor says he left a donor site in the middle of the boy's back
from which instead of using split skin grafting where they
take an apparatus and peel half of the thickness of the skin
off and patch it on and let it gTo'v back the best it will. He
has had already five of those operations where he was put to
sleep under general anesthesia and .then operated on there
by this plastic reconstructive surgeon and going through this
post-operative period of trying to let the skin grow. The
doctor will tell you he has had to put this ·boy under general
anesthesia seventeen times in orde·r to change his bandages
that he had to put on these areas after he was operated on and
during the post-recovery period. The doctor will tell you
during this pedicle skin grafting to this boy, he will have to
take this flap six inches long and fold i.t from the bottom and
lift it across the top and and bring it" acros-s the shoulder and
try to start the growth on this side. Once it starts to grow
on this side, the. sterno-mastoid muscle right here that he
Sltar.ts growing here, and once it gets to growing good here,
he will then cut it loose at the back and bring it over and let
it start growing around to try to remove the keloid scar tissues that have drawn his neck down. See how he has his
neck drawn down? He 'v:ants to cut that away and put new,
live skin on this boy's neck. The doctor will tell you during
·.
the course of this it will take six months and his
page 24 ~ head will have to be absolutely immobilized during
this time. Of course he expects him to get consider~bly better. We all hope he will. But .those are the damages,
the injuries this boy received because of this accident. Gentlemen, of course in order to recover in this case we must prove
some negligence against Old Dominion Power Company. I
will tell you briefly what it is going to be. We are going to
show you gentlemen, and this is all we have Ito show in this
case, as the Court will tell you later, I hope, that Old Dominion
if they had reason to know or should have known that children
were playing or passing through the vicinity of this Tower 21
in the position 'vhere they were likely ;f;o be in access to it and
failed to take the-and of course realized there was danger
of great bodily harm t~_~.ny child that happened to be in ac-
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cess to the Tower 21-and failed to exercise reasonable care
as an ordinary, prudent person would have done under the
circumstances to have done some.thing to have prevented
these children from climbing these towers, they are liable to
this boy. Gentlemen, right down there in the corner where
this road, I believe this is 628 intersects with 776 at a place
near here ·there used rto be Meadow Fork School. That is
where all these kids· lived in there went to school; it was a
grade school. That school has not been operated for five or
six years, but these kids, -some of them at le;ast, will tell you
they went to school there and that while they were in ·school
at Meadow Fork School that there was a tower right across
from the·
Mr. Bowen: May it please the Court, I usually·don't object
to opening sta;tements by counsel, but he is referpage 25 r ring to something five, six or seven years ago. I
believe that is entirely too remote in time. It isn't
this tower anyway.
Mr. Kauffman: We hope-of course, as I ·admonished the
jury, what I say is not evidence-we hope to get evidence before the jury-we have the evidence and are g·oing to offer
it, and of course if he objects to· it and the Court sustains it,
the jury won't hear it.
The Court: Y'Ou are speaking about something that happened five or six years ago in connection with another tower?
I don't quite ·see what the materiality of this will be. I don't
want you going into something in your opening staltement
which not under any theory of t.he case will be admitted in
evidence. Y.ou may proceed, but I don't want you to bring in
matters in your opening statement on any improper evidence
which will be refused in •the trial.
Mr. Kauffman: Let me sta.te respectfully in accordance
with the Court's ·admonition, this, we hope to showMr. Bowen: Well, I object to .that.
Mr. Kauffman: There was a towe:r:Mr. Bowen: Wait until I have made my objection.
The Court: I can't rule 'On the objection until I find out
what it is.
Mr. Bowen: I am sorry.
Mr. Kauffman: Of course they didn't project this on over
here (referring to map), but we hope to show that there was
a tower within view of the Meadow Fork School.
Mr.: Bowen: There we go. ·You are right back.
Mr. Kauffman: I still haven't said anyrthing obpage 26 r jectionable.
The Court : I can't rule ~t thi-s ti~e .

..

,-.

36

Supreme Court of Appeals of Virginia

Mr. Kauffman: That this tower was in close proximity of
the school and this back here is in reasonable proximity of the
school and houses :along this road here. And we further,
genJtlemen, will show you now, and we hope the Court will
let this evidence in-I am not telling you the Court will let it
in, but we hopeMr. Bowen: ~:fay it please the CourtMr. Kauffman: Wai;t until I say I am going to say.
Mr. Bowen: What he hopes and what he hopes-he should
make an opening sta.tement of what he knows or reasonably
should know, and what he hopes shouldn't be admitted in this
case.
Mr. Kauffn1an: I think what I hope to prove should be
admitted. If I didn't I wouldn't be ·telling the jury that I am
going to try to introduce it. And here is what I hope to
showThe Court: I overrule the objection at this time because
what counsel says is not evidence, and anything counsel hopes
to show in opening statement, if it isn't later introduced as
evidence, you will disrega:rd it. I can't rule on the opening
statement without knowing more about ·the case and I am
going to permit counsel to proceed, with the admonition not
to undertake to speak of anything 'vhich counsel knows would
not be properly admitted as evidence in this case.
Mr. Bowen: That will be all right.
Mr. Kauffman: Gentlemen of the jury, and may it please
the Court, I certainly think this evidence is material in this
case, and I think that it is relevant in this case or I w·ouldn 't
be trying to tell yon. I am going to try to introduce
page 27 ~ it, and that is, gentlemen, that children that went
to school at Meadow Fork played around ·the vicinity of this Tower 21. Here is where I am going to try to
get this evidence in, and that 'is Old Dominion knew it, that
Old Dominion knew these children, Ricky Robbins and Wayne
Penley, they knew that these children or should have known
if they didn't go through that country with their eyes shut,
that they knew that kids in that con1munity played around
that particular tower. What I am going to try to do is show
their kno"rledge that children were climbing their towers and
they did nothing about it; this is the tower he got burned on.
Ho'v am I going to tie thaat in 1 By spowing they knew down
there the kids were climbing this tower. They could see that
from the road. Thev can't be blind. We will introduce evidence to the effect they were seen climbing the tower from the
road driving by~ that Old Dominion trucks were in that
vicinity and evidence their :agents knew it, evidence that
••
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Marvin Teague knew it. He is Manager for Old Dominion
Power Company. If any of his employees knew it, then he is
impressed with that knowledge. And gentlemen, I feel that
after they knew that, that during their routine inspection of
these towers they have io maintain them, they are impressed
with that duty. We will show you there were paths leading
to this Tower 21, this one up here where Wayne Penley and
Ricky Robbins were ·on; that there were foot paths leading
by that tower, heavilv traveled. That the children-look at
the houses, about sev-enteen of them-that the children from
this comn1unity were in the habit of playing around this tower
21; that there \vere paths showing people were traveling near
this tower ; that there were paths up the hollows
page 28 ~ going to this tower. We will show by evidence introduced, sworn from the witness -stand, by the men
of the community, some of them, that they have seen their
children and others or other children, small children playing
in the vicinity of this tower on numerous occasions. We will
show by children, some children in this community that they
played on this tower on numerous occasions. Of course they
played on this one down here. vVe ,vill try to tie this tower
in by the school by this, Ricky Robbins saw the kids and others
climb the tower down there and they didn't get hurt, it's the
reas·on he climbed this one up here; he had seen older people
climb down there and he had climbed them before and he
didn't get hurt. And gentlemen, we will show it was a habit
of these-and bear this in mind, you can rely on your experience of human affairs; all of you have children, most of you,
some of you have got boys; you can take into account the
propensity of children meddle and intermingle and -stray-.
They don't have a playground at Meadow Fork; they don't
have a public park. Where are these kids going to play?
Where are they going when they have to get out and get
kindling- wood in the fall~ Where are they going to get it f
The evidence will show they got it up around these towers. We
'vill show that any kid four or five vears old could have walked
on the tower and 'clim.bed to the top of it. We will show there
isn't a warning sign; there isn't a guard; there isn't a fence.
There is nothing- to prevent any kid in the Meadow Fork comnlunity from climbing that electric tower. We will, I think,
convince you that Old Dominion should have known of these
propensities as an ordinary person controlling and
pag·e 29 ~ maintaining a dangerous instrumentality. Can
there be any question but what. 66,000 volts is
deadly? That they did nothing to prevent any kid in the
Meadow Fork communityfrom climbing this to~er. Nothing.
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They did not go to this school and warn the kids not to play
on the tower. They were dangerous. They did not put a little
10¢ sign on the tower saying, ''Danger. Keep off.'' Nothing.
Gentlemen, they left this tower with the bolts still imbedded
in the corner as an invitation to them to climb. They did remove the cross arm. I know you have seen a tower where the
first cross pieces are up here. Here the first holt started.
That is where they should be. Should they leave it in nineteen
inches of the ground where any kid can scale the tower without
warning or attempting to do anything1 Gentlemen, the C'Ourt
will tell you that once they realize or should realize children
are likely to gain access to their towers, that they then have a
duty. What is that duty? Doing nothing? To sit back
blindly and let kids climb it, or did they have a duty to try to
warn the children? The Court will tell you if you believe they
should have known these kids or children of tender years were
not-that they were climbing the tower-that is not what 've
have to show-1ve have to show they 'vere playing in the
vicinity that they were back of there in these mountains. And
the defendant is then impressed with a duty of knowing the
propensities of children, especi,ally in view of their prior
knowledge that they will climb them; and yet they do nothing.
These are not little Lord Fauntleroys. These are children
brought up in Meadow Fork community. That is
page 30 ~ miles from Pennington Gap and J·onesville. These
are country kids. What do they have to do to entertain themselves T Go in the mountains. Should Old
Dominion Power Company have known that under all the
circumstances Y Gentlen1en, after you have heard the evidence as sworn from the witness stand, listen to the evidence
as you go along and determine whether or not you believe Old
Dominion Power Company should have known and in fact
did know that children were playing in the vicinity of this
Tower 21 and as such they were likely to gain access to it in
the way it was constructed. Tha.t will be your big problem in
this case. We feel you will be s:atisfied on the preponderance
of the evidence that I have explained to you before, but if you
are not-if you think Old Dominion shouldn't have known
they were likely to play in this a:rea and were playing in it
and if Old Dominion was not negligent in any way-in other
words, if you think Old Dominion if they can offer evidence to
the effect that they did do something, that they did properly
design the~r ~owe~-is that properly designed? They have
offered this In eVIdence. Is it proper Y They don't show
warning signs on it. There are none on the photographs.
I don't know what evidence they will offer. They may tell·you
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they went to the school and houses and warned the kids to
stay off. I don't know. But did they take proper precautions Y That is your decision, pure and .simple, after you
hear the evidence. And don't go on what I have told you.
I have tried to admonish you, and the Court has too, I am
just telling you what I hope and reasonably expect the evidence for plaintiff would be and at the same time I have tried
to tell you a little of what I think the defendant's evidence
will be or at least their and our theory of the case.
page 31 ~ They are going to argue this tower was away back
in the woods and no kid would have been expected
to be back there in that vicinity and especially to climb the
tower. I think I have given you basically what the plaintiff's
evidence can reasonably be expected to be and I want you to
listen to it and listen to the defense's position and their witnesses and decide this case in accordance with your best
judgment.
·
(The Court recessed untill :00).
At 1 :00: The Court: You may proceed.
OPENING STATEMENT BY MR. BO"\VEN.
May it please the Court, you good gentlemen of the jury,
I wa.nt to assure you I am not going to sta.nd here at this
time and argue my case. I have been practicing law thirty
years and I never did that in my life. The idea of an opening statement is just to tell you quietly and briefly just what
our case will be. I am not going to tell you what we hope
to prove. I am g·oing to tell you what we are going to prove.
And if there is any doubt in my mind that some of the evidence
ma.y. not be admissible, I am not going to even mention it
until the time comes. Then I will let His Honor decide the
question. Gentlemen, I am no stranger in Lee C·ounty. I
have been in this Court many, many, many times in my
thirty years of practicing law. I was born in Scott County
and my mother came from Lee County, so I have Lee County
in my blood, you see. Let me say at the outset of this case,
and I say this with the utmost honesty and rsincerity, that
Old Oominion Power Company is just as sorry as it can be
that this unfortunate accident occurred. I have a boy just
about his age, just about his age, Ricky's age.
page 32 ~ I know and you know that boys will climb trees;
they will fall out and break their necks. You know
they will jump in rivers and they will drown. That happened
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just recently up in Norton. We know that accidents, unfortunate accidents will happen. ·You were boys just like myself, and I sometimes wonder how we ever got to be adults.
There was never a fence that you couldn't climb. There was
never a. tree you couldn't climb. It was just a boy's nature,
wasn't it Y So let me repeat, please, that Old Dominion Power
Company is just as sorry as it can possibly ·be that this accident happened. But in my opinion Old Oominion Power
Company had no more to do with this accident than this
boy's father or his mother or his grandfather or Wayne
Penley's grandfather or you or me. This tower, as you will
find out during the evidence in this case, is Tower 21. It is
one of a series of steel high tension lines that runs from
the Pocket" Plant in Lee County up to a point in Wise County.
It is some eig·ht or ten miles in length, and along that lme
of high tension towers, steel towers, I guess there are approximately a hundred of those towers. These towers are
built on the highest points that are available in the area.
We don't build things like this along Main Street. 'Ve don't
build them on public playgrounds. "\Ve don't build them in
the middle of a baseball diamond or next to a. swimming
pool. As you drive along the highways from tin1e to time
and you look off in the distance, you will see these steel
towers. You will see dozens and dozens and dozens. Those
towers are build according to the National Ele.cirical Safety
Code, and we will show you during the progress of this
trial the National Electric Sa.fety Code and we
page 33 ~ will explain that to vou by a graduate electrical
engineer. And he will tell you, along 'vith some
other graduate electrical engineers, that this tower was
hnilt within all requirements of the National Electric Safety
Code. I am going to try to make my remarks just as brief
as I can, because just as soon as I sit down, we are going up
and look at this area. It might be a little rough, but let's
hope it isn't too rough. Here is the tower in this case. It is
right on top of the mountain. (Indicating on map) Here is
the road that we will go; we will go to Pennington Gap and
we will turn off the road going to Harlan, then we will turn
off the Harlan Road and go by the old Pocket Plant and
we will follow a hard surface road for a certain distance
and then we will leave the hard surface road-I forget the
number of it-and then we will have to take a dirt road
and we will have to go about a mile or a. little over to reach
this point here after we leave the hard surface road. This is
what I call the Meadow Fork section or area. We have a
civil engineer here, a gr~quate of Virginia Military Institute,
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who made the survey and who made this map, and he will
explain all of these on this map. But here is the dirt road
going along here going up the hollow. Beyond this point,
there is very little civilization. You keep going deeper up
into the hollow and there are not very many people who live
up in there. A.t least I didn't see any. You will find the
section back here beyond here that you won't find too many
d'velling houses or buildings. But beginning here, you will
notice these things are nutnbered. For example, this place
here, that is not numbered, but the engineer will explain
to you that that is simply an old concrete foundapage 34 ~ tion where there 1JSed to be a schoolhouse som.e
six or seven years ago. Here. And that the small
schoolhouse was torn down completely, and the only thing
left at this time, as you will see-don't take my word for it
-as you will see, the only thing left is just a small amount
of the concrete foundation and I believe someone has built
a g-arage on a part of it. House No. 1 is occupied by a
Robbins family. House No. 2 is a little country store occupied or ope~ated by }Irs. Penley, the mother' of Wayne
Penley, who was with Ricky at the time of the accident. The
people living here, here, along here, some of these houses
are occupied, son1e are vacant. We thought we would be fair
in trying to put every sin~lc dwelling house on this map,
but some of these houses I don't believe any human being
could possibly live in them. You take for example this
house. I think you walk right by that house. And that
house is what I call a dilapidated structure. I don't believe
anyone has lived in there very much during the past many
years. I don't believe anyone would live in there today.
So all of these houses along here are not occupied. Here I
believe is a little church; that is between the road and the
creek. I believe it is a little Baptist Church. I believe
Mr. ]\{arvin Teague, who lives at Pennington Gap, is acquainted with that little church and he will probably tell you
how long it has been there and so forth. Here is where Ricky
lives. this house is where he lives. Here is where the Penley
boy lives. So 1Vayne must have gone from his house down
the road and crossed the bridge to Ricky's house, and from
there they 1nust have proceeded up in the n1ountains. Gentlemen, this is rough. I am telling you the whole
page 35 ~ trut'h, this is really rough. You can't go from
here (indicating on map) directly to there except
by helicopter or something. This is on top of a mountain.
And there it is. I want you to take A look at it. That's the
tower (indicating on photograph). f.hat's the tower right
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there. So if you should draw a line the shortest distance
between this point and this point, it would be in my opinion
1500 feet or more. If you drew a line the way you would
have to walk to get to this tower-and that will·be explained
to you-you would go around, around and around and around
and in my opinion it would be close to half a mile. If you
took another route, about the only other way you can get
there on foot, you would go here by Mr. Napier's house. Mr.
Napier has lived there for many, many, many years. And if
you went this way you would have to go around here and
around and about, around and about, around and about, but
somewhere along the area here, as you will see in the picture,
you have got to g·o up, and I mean you have got to go away
up. If you can walk up the mountain straight up, you're a
whole lot younger than I am. But you have got to get up on
top of this mountain to get to this tower. And as you can
see, this tower is right in the middle of some of the thickest,
most dense woods in the State of Virginia. Who would expect
children to go up there? Who? I ask you, who 1 Who would
expect children normally to go up to a place like that, as
hard as it is to get to? And you are going to find out.
You don't take my word for it. You're going to find out.
We will prove to you that this tower was built in 1915 or
1916. That's a long, long time ago. And as far as any official
or any employee of the Old Dominion Power Compage 36 ~ pany is concerned, it never ·saw and it never heard
of a single human being on this tower except one
time, and that was a man who was employed to paint it.
That's the only time. They may have to paint it every
ten years or something. But as far as Old Dominion Power
Company is concerned, not a single representative or employee of the company has ever heard of a boy being on this
tower. And in this case, in this particular case-gentlemen,
don't forget this, that plaintiff's eounsel has admitted it; he
has admitted it that is true; I can prove it by His Honor
sitting right there and the records in this case. I was a little
amused at my friend over there; we were talking about the
bolts. Look there. You may see this; this is in evidence
(referring to photograph). There is another picture, a little
different view. They are all in evidence and you are permitted to look at them. You may notice those bolts on one part
of the tower. They are put there for the purpose of employees of the power company to get up to the top of that
tower from time to time in order to repair the tower. Some
of the representatives of the power company will tell you it
is sometimes surprising how many people will come along
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with their guns and rifles squirrel hun.ting or rabbit hunting,
and they will ''bang, bang, bang'' and they will shoot those
insulators. You see them on those pictures. They are great
big things, great, big tremendous things. You will see they
just shoot them for fun and they just break. How are you
going to repair those things 1 Somebody has got to get up
there and replace those insulators, and sometimes lightning
or windstorms will damage these towers. Have you ever
been home at night when your wife was cooking
page 37 ~ dinner on an electric stove or she had already finished dinner and it was on the table and the lights
were burning, and bang, out they went? That has happened
to me several times. Usually there has been a stonn or some
unusual weather conditions somewhere along this line, and
"bang", something happened to one of these towers. Then
the power company, they have to get out day or night, it
doesn't make any difference, and they have to repair the
damage, to restore your electricity, your service. So you
see there must be something on these steel towers in order
to get up to the top to make the necessary repairs. They are
not wood. Did you ever see these power men and telephone
men with these steel things they use to go up a wood pole Y
You can't do that here because if you try to hook your spike
in a steel tower, the tower would probably be harder than
your spike and it wouldn't do you any good, so you've got
to have some way to get up there. I don't want to misquote
my friend ·over here, but as I recall, he made a. statement two
times, twice, that the lowest bolt on this tower was 19 inches
a:bove the ground. Here is another picture introduced in
evidence, and this person shown on this picture is trying his
best to reach the first bolt. I want you to look. He is not a
midget. That man is as tall as I mn or taller. He is trying
his best with his hands stretched up there to reach the first
bolt on that tower and he can't do it. Do you call it nineteen inches? Nineteen inches. I will tell you exactly how far
it is to the first bolt by actual measurement. It is eight feet
and ten and one-half inches. Eig·ht feet and ten and one-half
inches. So even an employee of the power company has to
maneuver around some wav or other to reach the
page 38 ~ first bolt on this ladder. Nineteen inches. Gentlemen, the substance of this case, according to the
plaintiff, is negligence. They must prove by a preponderance
of the evidence that the Old Dominion Power Company was
negligent in this case. When was it negligent? Was it negligent in 1916 when the tower was built? Was it negligent
in 1926 or 1936 or 1946 or 1956? The tower has been there
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all that time. I want you to note on that diagram that the
closest wire from the gTound up to that wire is approximately
twenty-three feet. I believe it is given right on that drawing.
Up to the first wire on this tower is approximately twentythree feet above the ground. Who would expect anyone, man,
woman or child to come in contact with a wire at least twentythree feet above ground when it is up on top of a mountain f
They claim the wire should have been insulated. vV e will
prove to you that that is not a requirement of the law,
and that is not a requirement of the National Electric Safety
Code. We will also prove to you that there is not a single
power company in the State of Virginia as far as we know
that ever insulates wires on steel towers. They say that is
negligence. That's what they say. That is part of the case.
And the electrical engineers in this ease will tell you why it
is practically, if not almost impossible to do such a thing.
They also say it is negligence because we did not build a
fence around this tower. We are going to show you that according to the National Electric Safety Code that is not required in remote and rural areas where this tower is located.
So that is not. negligence. If you build one fence around it,
what kind of fence would you build f When I was a boy I
never saw a fence in mv life I couldn't climb over.
page 39 ~ Never. So if you build .. one fence, you would have
to build another fence around that one and another
fence around that one. It would soon reach the point of
absurdity. We are going to prove that is not required. Then
they say it is neg·ligence because the tower was not properly
grounded. I don't know about that. I believe he is going to
take back-water on that. The tower it·self, the steel beams of
that tower, according to electrical engineers who will testify
in this case, they all tell me. those beams-you see those beams
up there, those great, big· things; they are ten feet in the
ground. Ten feet in the g-round. The most perfect ground
that you could possibly have. The engineers will tell you
that. Then they will say, "Well, you should have had a warning sign around this tower.'' We are going to prove to you
that the National Electric Safety Oode does not require any
such signs. What good would they do f If you put up a sign
on your fish pond that said "No fishing", how much good
would it do f Did you ever try it? Go ahead and try it. Put
up fifty of them ''No fishing allowed in this pond. No
fis'hing- allowed in this lake. No trespassing on this property.'' You try it sotnetime. It wouldn't do a bit of good,
not a bit of ~·ood. There is just one other thing I want to
call your attention to. Remember those are the things they
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say we were negligent in, and they have to prove them. We
don't have to disprove them. They have to prove them by a
preponderance of the evidence and as we usually say, they
have the burden of proof, and that is the weight of the
evidence. In other words, if you put his evidence in this
hand and our evidence in this hand, then his evidence would
have to be a whole lot heavier, you see. That is in
page 40 ~ simple language what it means. There would have
to be more of it. It is the evidence that to you
will seem more clear and convincing. Now, you wonder
why these insulators are put in the tower. Let me explain
that. Did you count those insulators on there Y Will you look
at them. Six. You see what I am talking about? These
big things; you know how the wire approaches the tower; and
then you fasten on to these insulators. Those insulators are
about five or six inches thick, so you multiply that and see
what distance there is between the line, the wire and the
tower. The 'vire itself never touches the tower. Never. It
comes in and approaches the tower and is fastened to these
insulators and then it is run around. You see the wire coming in here·? The insulators f This is all insulated here. Here
is the wire. It goes around here and here is another set of
insulators that holds it and it goes to another set of insulators just like this on to the next tower. I don't know
how Ricky came in contact. You can climb that tower normally and touch those leaders and it won't hurt you because the
employees have to do that. I say this, and we have evidence
to prove it, that Ricky was up there on this tower and he may
at first intended to look for Wayne Penley's grandfather, but
when he got up there he tried to reach out and hit that wire
and touch it. We have got a 'vitness who will say that. Now
there is just one other thing. R.icky is above the average
boy. At the time of the accident he was twelve years of age.
T-Ie has finished fifth grade, he had finished sixth grade, and
he was in the seventh g-rade in school at the time of the accident. And his school records will prove it.
page 41 ~ Ricky made A's and B 's in most every subject he
took. He had very few C's. Now, a B, as I
recall, is between 85 and 94. A boy who makes grades like
that is above the average. He is above average. We are
also going to show you that during· his school davs he took a
course or· two or three in Science and he studied in those
books a lot of thinQ's about electricity. Now, if you believe at
the conclusion of this evidence that Rickv Robbins knew that
this tower was dangerous and he knew -it carried electricity
up there, and that he was above the average boy, then the law
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says he was guilty of negligence. If he was guilty -of any negligence, any negligence that contributed to this accident, His
Honor will tell vou that he is not allowed to recover. So I
say this in conclusion, that we take the position this tower
has been here since 1915 or 1916 and as far as we know no
child has ever been on that tower until this accident. We
say that this tower and the way those lines are supported by
that tower and the way that tower is built conforms with the
National Electric Safety Code. I don't believe that they will
be able to show you any law to the contrary. I don't believe
they can. So we contend we are not negligent, that we have
to get electricity to your home and her home and his home
and my home and we have to get it there some way or other,
and we do so according to the National Electric Safety Code.
I say we are not negligent, and I say the sole proximate
and only cause of this unfortunate accident was the negligence
of this poor boy sitting there .. I thank you.
The Court: Gentlemen, 've are going to take a view of the
vicinity where this accident is alleged to have happened. I
don't know about the tower itself. We will go to
page 42 r the point that we can conveniently go. So you
can view the vicinity as much as we can in this
inclement weather. The jury will go in two cars provided by
the Sheriff's D·epartment. The S.heriff or a Deputy will drive
each car and I will go along. Counsel and other parties who
wish to attend, I suggest we limit as much as possible the
number that go. You will provide your own transportation.
And during the trip and at the scene of the matter, no one will
discuss this matter with the jury except in my presence and
in the presence of the parties to this suit. And the jury of
course will not discuss it with anybody, and I might say
that same abmonition will go throughout this case, that at
any time the jury will not discuss it with any person or let
any person discuss it with you during recess or otherwise.
The Sheriff's cars will be out at the side door and we will
meet at some point up there. What is this storeY
Mr. Bowen: Penley's.
Mr. Kauffman: Probably the best point would be to meet
at Welch's Store and go from there to Penley's. That is
where it turns ·off the hard surface.
The Court: Suppose we proceed to that point. Let's get
ready and leave as soon as we possibly can and proceed to
this point and wait there for the ·ones who haven't arrived.
Mr. Bowen : Sheriff, do you know where that point is Y
The Sheriff: Yes, I know where it is.
Mr. Bowen: Good: .·
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Buford Robbms.

(The CQurt, counsel and jury went to the vicinity for a
view).
The Court: Let the jury go and look at anything they
want to in the vicinity of that place.
(At the top of the mountain at fhe tower: Mr.
W. C. Kidd: Is it in order to point out a construction feature that may come up, that there may
be a question about!
page 43

~

The Court : I think they can see all of it that can be seen.
Mr. Kidd: Where the legs are imbedded and so forth.
The Court: Your maps will show.
Mr. Kidd: I wanted to point out the legs are buried in
the ground ten feet.
The Court: You can't see that from here. The only thing
we can see now is what we can see from the outside, and that
is what we are looking at now.
AFTER THE VIEW-IN THE COURTROOM:
The Court:
Gentlemen of the jury, we will adjourn until tomorrow
morning at 9 :30. Do not discuss this case with anyone and
do not allow anyone to discuss it in your presence. Return
to Court tomorrow morning at 9 :30.

J anury 3, 1962:
BUFORD ROBBINS,
after being duly sworn, testified as follows.
DIRECT EXAMINATION.

By Mr. Kauffman:
Q. What is your name?
A. Buford Franklin Robbins. ·
Q. Are you the father of the plaintiff in this case?
A. Yes.
Q. Did you accompany us yesterday on a trip to view the
scene of where your son was injured 7
A. Yes, sir.
Q. When was the accident when your son was injured 7
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page 44

~

A. The 2oth of September, 1960.

Q. There has been an exhibit placed in evidence

here that purports to be a sketch or map of the
l{eadow Fork Community. Is tha.t the community in which
you lived at the time your son was injured Y
A. Yes.
Juror: This man didn't hold up his hand to be sworn
yesterday, him nor the boy either one.
Q. Did you swear yesterday? Were you sworn?
A. No.

The Clerk: I asked everybody that was going to testify to
raise their right hand. (The Clerk swore Buford Robbins).
Mr. Kauffman: Did you swear yesterday, Ricky?
Ricky Robbins: No.
Mr. l{auffman: Did you realize you were supposed to before you testified T
Ricky Robbins: No. (The Clerk swore Ricky Robbins).
Q. Did we pass the home you lived in yesterday, the home
you lived in when the accident occurred Y
A. Yes, sir.
Q. Where was that bomef 'Vhere was it located in rereference to where we were? I believe it was perhaps pointed
out to the jury but I am not certain whether it was or not.
A. It was located the second house above the small church.

The Court : Speak louder and speak in this direction so
all of us can hear you.
A. It was located the second house above the Baptist
Church.
Q. VtThere was it with reference to the bridge
page 45 ~ we went across to cross the creek?
A. It was the first house across the bridge.
Q. Was it the house where the old DeSoto :was setting in
the yard?
A·. Yes.
Q. I-Iow long had you lived there before the accident" occurred T
A. Well, approximately nine years.
Q. Had you lived ~;,.that same homeY
·.::~,
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Buford Robbins.
A. Nine years, yes, sir.
Q. When was Ricky born 1
A. 1948.
Q. "\\That time¥
A. I don't know the date.
Q. You don't know the date?
A. April, I believe.
Q. April of 1948?
A. 1947-let 's see, yes, April 1948.
Q. April1948f
A. That's right.
Q. Where did R-icky start to school?
A. ~{eadow Fork.
Q. Did we pass ~Ieadow Fork School yesterday 1
A. We passed the foundation where Meadow Fork School
used to be.
Q. How many years did Ricky attend ].{eadow Fork School?
A. Either one or tw{) years.
Q. How old was he when he started school?
page 46 ~ A. l-Ie was six years old, I believe.
Q. What grade was Ricky in in September 1960?
Wha.t year had he started in?
A. Seventh grade.
Q. September of 19607
A. Yes.
Q. There has been a map introduced in evidence, Mr.
Robbins, that-have you looked a.t that map?
A. No.
Q. I will ask you if you would laok at the map and take the
sketch that was introduced in evidence showing the houses
that are allegedly occupied and unoccupied on this ma.p and
tell the jury whether or not the conditions in the Meadow
Fork community-that is, whether {)r not the same houses
were occupied or unoccupied a.t the time Rieky went to school
a.t Meadow Fork. Do you understand the map? V\7 ill you
step over there and look at it?
A. I am not acquainted with the map.
Q. Look a.t your sketch and I will handle the sketch. Can
you locate House No. 1?
·
·
(Witness pointed on map).

Q. That is shown to be occupied by W. C. Robbins. Who
lived· in the house, if you know, w,;}l_en Ricky went to school
at Me.ad{)w Forkf
.~~[;~:
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A. There has been so many families lived in it, I don't
know.
·
Q. Was it occupied when he 'vent to school 7
A. I don't remember back that far.
Q. How about No.2, Penley's Store, was that operated as a
·
store then 1
page 47 ~ A. Yes.
Q. No. 3 is Bessie Robbins.
A. Yes, she .was there.
Q. How about-who lived there then?
A. Bessie.
Q. No. 4 is Myrtle Robbins. Was that house there at the
time your son went to school there 1
A. Yes.
Q. Who occupied it at that time?
A. Myrtle Robbins.
Q. How about No. 5 shown on the sketch to be Buford PenleyT
A. It was also occupied by the same person.
Q. No. 6 is shown to be occupied at the time the sketch
was made by Darwin Gilbert. Was that house occupied at
that time?
A. I wouldn't say.
Q. How about No. 7, who lives there?
A. Rex Tomlinson.
Q. Do you know who occupied that home when Ricky attended school at Meadow Fork?
A. Rex Tomlinson.
Q. Ho'v about the house shown on the map as No. 8. It
is marked ''vacant'' today. Did anybody live there when
Ricky was going to school at Meadow Fork?
A. Well, it had been unoccupied.
Q. What was it at the time or during the time he 'vent to
S·chool, if you know?
A. I would say it was occupied.
page 48 ~ Q. How about No. 9? Do you know anything
about No.9? Was it occupied?
A. Yes, it was occupied.
Q. It is marked ''Vacant'' on this sketch there?
:Air. Bowen:

Occupied by whom?

Q. Do you remember who occupied the house ?
A. Well, so many h&ve lived in it, I w·ouldn 't say who
occupied it.
,:
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Buford Robbins.
Q. How about the house shown on the sketch as No. 10
shown to be occupied by Oscar Robbins Y Do y-ou remember
about that house'
A. I don't know whether it was built at that time or not.
Q. How about the house of Silven Rutherford f
A. It was occupied.
Q. By whom?
A. Silven Rutherford.
Q. You, I believe, testified you lived in House No. 13 at
that timeY
A. Yes.
Q. How about Halie Ridings' home T
A. It was also occupied.
Q. Milton Napier Y
A. It was also occupied.
Q. Enoch Wade?
A. Also occupied.
Q. No. 17 is now marked "Vacant".
A. No. 16 was occupied.
Q. BywhomY
page 49 r A. There have been four or five different families lived there.
Q. Enoch Wade did not live there?
A. I wouldn't say.
Q. Have you told us anything about No. 177
A. No.
Q. Do you know?
A. The house belongs to Doc Gabriel, I think.
Q. Mr. Robbins, return to your seat.
A. It's where a small-it used to be a. small church house.
Q. Are there any other houses that were occupied at the
time Ricky went to school there that are not shown on the
map?
A. There is some in the community that are not on there.
Q. There are some houses in the community not shown on
there?
A. Yes.
Q. Tell the jury approximately where they are located Y
Could you place them in a vicinity on that map 7
Mr. Bowen: May it please the Court, I interpose an objection to all these questions and answers. We are not talkinP" about something that happened ~~x years ago~
The Court: What is the purpose,~r. Kauffman?
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Buford Robbins.
~Ir. Kauffman: The purpose, if Your Honor please, is
-to show this community was the same community when Ricky
Robbins and other kids attended school at Meadow Fork
and when Old Dominion, we will 'Show, knew the children
were climbing these towers. vV e are g·oing to show the
connection and show the community has not changed today,
the same number of children and their habits were
page 50 ~ the same; and if Old Dominion once knew they
were climbing towers, they had a duty at least
to take some affirmative action to preventMr. Bowen: 'Vhat tower are you talking about?
Mr. Kauffman: The three towers in the ~feadow Fork
community. There are three towers that would be considered
in close proximity to the Meadow Fork community.
Mr. Bowen: I don't care where the towers were located
if it was six years ago, it is entirely too remote in time,
and I think the evidence should be confined to this particular
tower.
1\{r. l{auffman: I realize that is the defendant's position,
Your Honor, please. I think the jury bas the right to reasonable inference from certain proven facts.
The Court: If that evidence is admissible is the proposition here.
lfr. l{auffman: That's right, if it is relevant.
The Court: You are talking about who lived in the community six years ago. I can't see any materiality. I sustain
the objection as to who lived there ~six years ago.
1\tir. l{auffman: I want to tie it in and state for the record
we propose to tie it in, that there were the same number of
children or more in the community then.
The Court: You better state it in the record in the absence
of the jury. It is not admissible before the jury. If counsel
would like to put it in the record, he m.ay do so in the absence
of the jury.
1\fr. J{a.uffman: I certainly do so request.
The Court: I will see you in chambers on it.

page 51
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In Chambers:

Mr. Kauffman: Counsel for plaintiff would like to state
that this evidence that I have offered that has just been elicited from Buford Robbins showing the families and oooupants of the houses that are depicted on Old Dominion Power
Company's Exhibit 1 Js an attempt to further show by this
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Buford Robbins.
same witness and others that the conditions prevailing in
~ieadow Fork comn1unity were the same SL"'{ years ago approximately as they are today or in 1960, which was five
years preceding the accident, and that we further intend to
prove or are in a position to prove that Old Dominion Power
Company had actual knowledge or certainly we can prove
facts and circun1sta.nces sufficient to sho'v that they clearly
should have had knowledge that the children in the Meado'v
Fork Con1munity that attended the ~Ieadow Fork School were
climbing the towers that were in close proximity of the
M:eadow Fork School, and that once that knowledge is imputed
or they have actual knowledg·e, then they cannot close their
eyes and fail and refuse to do anything by way of prevention
and try to reduce the risk as would be involved when they
should know that the children were still in the community
and were still frequenting the same habitats insofar as their
play periods were eoncerned and all of their recreation periods once they returned from school where they are now
attending at Pennington Gap after approximately 4:15 in
the evening during· the fall and spring and during the entire
three months vacation in the summer. The law clearly is
that if they have this knowledge, then they have some affirmative duties ; and we propose to 'Show that they did have this
knowledge ·hy this kind of evidence. And I think
page 52 ~ we would have to show the community was basically the same when Old Dominion actually had the
knowledge ·or certainly should have had it. If they should not
have had it toda.y, we believe the evidence shows they should
have had the knowledge from the facts as they existed in
September 1960, but clearly that they had the knowledge five
years preceding tba t time.
J\fr. Bowen: Our same objections, Your I-Ionor.
The ·Court: I ha.vo already sustained the objection. You
are just putting it in the record.
Mr. Kauffman: '\Ye save exceptions.
Before the jury (continuing Direct Examination) :
Q. Ins·ofar as Meadow Fork collllnun_ity is concerned today,
do you know approximately how m~ny children under the
age of fourteen or fourteen or under there are in this community today?
A. I wouldn't know.

: ~'s:.-.

~

_.
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Q. Do you know how many ride the school bus to Pennington (#tp there Y
A. I would say fifty or sixty. But they are not all from
Meadow Fork Community.
Q. We are trying to confine this to Meadow Fork community, how many from the Meadow Fork community and I
am talking about as of say the year preceding September 20,
1960.
A. Well, I would say forty at least.
Q. Mr. Robbins, what was your occupation for the two
years preceding the time your son was burned Y
A. Coal miner.
Q. Where did you work Y
page 53 ~ A. Well, I worked-at the time I worked for
Ely Coal C<>mpany.
Q. Where is Ely Coal Company?
A. On Ely's Oreek.
Q. Where is Ely's Creek with reference to Meadow Fork
community?
A. On Stone Creek going towards Kentucky.
Q. What time did you go to work and what time did you
get homeY
A. I left about 6 : 30 and got home about 5 :30.
Q. I will ask you if you are familiar with the recreation
habits of your own children and of the other children in
Meadow Fork community?
·
A. Yes, I am.
Q. I will ask you what those recreation habits were for the
year or tw<> years immediately preceding, that is, beforeY

Mr. Bowen: I object. We don't know what he means by
"recreation habits." It is too general, too vague. It could
be fishing; it could be swimming; it could be many, many,
many things, Your Honor.
Mr. Kauffman: I hope to tie it in, if Your H·onor. please.
The Court: Go ahead. I overrule the objection.
Mr. Bowen : We except.
A. Well, fishing, s'vimming, playing in the woods.

Q. Where did the children of Meadow Fork community
engage in these recreational activities you just described?
A. Well, in these woods near these towers and around these
towers and fishing, going across by through by these towers.
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Q. Would you point out 9n the map and tell the
page 54 ~ jury what you are referring to there as to going
by these towers .and so forth Y In other words,
would you point on the map the approximate location of the
river or creek they fished in from the Meadow Fork community?
A. Well, it is down Route 606.
Q. That doesn't mean a thing to the jury or the record
either. Will you step up to Defendant's Exhibit 1 and
the map is marked with the northern direction pointing
towards Meadow Fork cormnunity. Now, from that direction
would you point out on the map and make an ''X'' mark
as-to which way you are talking about. Mr. Robbins, do you
understand the map?
A. I can't read that map.
Q. Well, let's get back, if you can't understand the map. I
will ask you with reference to land marks you know. Do you
understand where your son was burned on Old Dominion's
tower?
A. Yes.
Q. With reference to that tower, which defendant has
called Tower 21, in reference to Tower 21 where your son
was ·burned, where did the children have or where did they
pass going towards the river?
A. Right straight acro'Ss from the to,ver down over in the
hollow north.
Q. From the direction we went yesterday, ean you compare
the direction the children went from the direction we went?
A. They went the same direction we went.
Q. After they hit the top of the hill, which direction at
the tower, which direction from there is the river?
A. Straight down over in the hollow.
page 55 ~ Q. Is that the direction we were headed there
when we went to the top or in a different direction?
A. Same direction.
Q. Do you know what river that is?
A. It is called Powell, North Fork of Powell River.
Q. How many children did you have f
A. I have got six.
Q. How old is the oldest and how young is -the youngest
one?
·
·
A. The youngest one is four and the oldest is thirteen.
Q. Yon have testified that the children, I believe, to use
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your phraseology, ''played in the mountains or played in the
woods.'' By that, what do you mean Y
A. The children always played in the mountains.
Q. In which direction 1 Is there mountainous terrain or
territory on the north side of the road Y
A. North side, south side, east side, west side.
Q. In which direction did the children play?
A. Mostly the north side.
Q. By the north side, which side of the highway do you
consider the north side Y
A. The left.
Q. By the left side, which way are you facing when you
talk a:bout the left side Y Is that on the same side your home.
is QnY
A. The same side my house is on.

Q. On the same side your house is on. On the day your
son was injured, where were you Y
A. I was working.
page 56 ~ Q. I will ask you if you were familiar with this
particular tower involved in this where your son
was injured Y
A. Yes, sir.
Q. Were you familiar with the construction of that tower
prior to the time your son was injured Y
A. Yes, sir.
Q. Were you familiar with the other towers of the Old
Dominion Power Company in that line?
A. Yes, sir.
Q. Did this particular Tower 21, was there-in reference
to this particular Tower 21, was it guarded in any way or
what was the accessibility of it Y
A. No, sir.
Q. Was the tower-how would you describe the surroundings of the tower as it existed September 20, 1960, and as
they existed yesterday?
A. Well, it was in the fall of the year and the leaves was
down and it is the same today as it were then.
Q. How far, if you know or can give a reasonable estimate,
is that tower from where you lived at tha.t time?
A. Approximately 1500 feet, half a mile.
Q. I will ask you if you have had occasion yourself to be
in the vicinity of this Tower 21 Y
A. Yes, sir.
Q. Prior to the time your son was injured?

•. ·.t:
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A. Yes, sir.
Q. I will ask you on how many -occasions, if you
page 57 ~ know or can give a reasonable estimate, that you
happened to be in the vicinity and what your business was of this Tower 21 ~
A. I would say not less than one thousand or two thousand
times.
Q. What was the occasion for your being over in that direCtion ~
A. I-Iunting, picking berries, digging herbs, playing.
Q. On the occasions you were back in the direction of Tower
21 and in that vicinity, I will ask you if you have ever observed any other persons in that vicinity, and if so, tell what
the ·circumstances were.
A. Yes, sir, I have observed hunters and ginsengers.
Q. Anybody else¥
A. No.
Q. I-Iow about where these hunters and ginsengers, what
were their ages T
A. "\Yell, I would say ten on up.
Q. Ten on up to where-you mean to adult manhood¥
A. To adults, yes.
Q. I will ask you if you would be more particular in describing those persons that you say you have observed in the
vicinity of thi•s tower insofar as the young ones ·were concerned. In other words, tell what your experience has been
in reference to the children you have reference to as playing
in this vicinity, what your experience has been in that respect
and when it was.

Mr. Bowen: We object unless he can give the names of
the children.
A. vVayne Penley.
page 58

r

The Court: Just a minute.
Mr. Kauffman: Wait until the Judge rules on
the objection.

A. Wayne Penley.
Mr. Kauffman: Wait a minute.
The Court : I think you will have to confine it to some
reasonable time and get the names if you can and the approximate time you saw these people.
.
~t1·
·~{·•'

~~>r
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Q. Now can you, in accordance with the Court's directions
there, answer the _question Y
.A. That was north.
Q. That wasn't what the Court said. The Court wants you
to tell when you saw these children and the Court wants you to
tell who they were, if you know who they were .
.A. Oh, I see. That has been approximately two years ago.
Q. Was that your answer 1
.A. Yes.
Q. Go ahead and explain every time you say you have seen
children there. Tell the Court and jury as to when it was and
what the circumstances were, if you remember.
.A. Well, me and Silven Rutherford, we have hunted in
there.
Q. When?
.A. Two years ago.
Q. Have you hunted f
.A. Me and Ricky and Wayne Penley has hunted in there,
ginsening, and me and my wife picked berries in there.
Q. Were the children with you?
.A. Not with me and my wife.
Q. Go ahead and tell, if you can, what the situapage 59 r tion was, if you saw other children playing around
there and if you didn't so state.
.A. Burl Napier was hunting.
Q. Have you seen him in there hunting?
.A. Yes.
Q. How old was Berl Napier Y
.A. He was fifteen or sixteen.
Q. How old was he at the time you saw him hunting?
.A. I don't know. I don't even know his age.
Q. All right, go ahead.
A. That's about all I have seen in there. ·
Q. N-ow, are there any other mines or any other activities
in the vicinity of this tower?
.A. Yes, Milton Napier had a coal mine 150 yards-

Mr. Bowen: I object unless he tells us when.
Q. When did he have it?
.A. It was about 1950, I guess.

Mr. Bowen': I object.
.

.
)'

-
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Mr. Kauffman: I don't have any objections; the answer
should be stricken.

Q. Now, when he had a coal mine there, was there a road
or any way of acces•s to the coal mine?
A. A truck road.
Q. Is that truck road still there?
A. It's still there.
Q. Is it passable 1
A. I wouldn't say.
page 60 ~ Q. Has there within the last two or three years
been any other activity at all near this tower 21?
A. I have not been around it in the last two years.
Q. I wasn't talking within the last two years. I was talking about prior to the time Ricky was injured.
Mr. Bowen: Excuse me; did I understand him to say he
had not been around this tower for the past two years Y
The Court: That's what he said.
Q. Is that right, Mr. Robbins 1

A. I went up yesterday.
Mr. Bowen: I just wanted that in the record.

Q. Do you understand the question (reporter read the first
question at the top of this page to the witness). Were there
any other mines or activities in the vicinity of this tower and
any other roads leading in toward the tower within a reasonable time ; and if so, when, prior to the time he was injured?
A. Yes, there was a coal mine on the north side of the tower
two years ago.
Q. Was it in operation?
A. Yes, it was in operation.
Q. How far distant from the tower was that operation Y
A. I would say 200 to 300 yards.
Q. Was there a road leading to that coal mining operation 7
A. Ye•s, sir.
Q. Was that road still open?
Mr. Bowen: We object to that. The Court will take judicial knowledge that children don't work in coal mines.
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page 61

~

The Court: vVell, I will overrule the objection
at this time. Let's see what he says about it.

Q. What do you say about it~ I asked if there was still a
road coming into that coal mine operation Y
A. Yes, there is still a road.
Q. I will ask you prior to the tin1e Ricky was injured if y{)u
ever saw any persons, particularly children, in or around or
near this coal mine?
A. Yes, I have seen them.
Q. How long before Ricky was injured~
A. Four or five months, six months.
Q. How many towers that arc tnaintained by Old Dominion
Power Company are there in the Meadow Fork community
as close as or closer than Tower 21 f
A. They are two.
Q. I will ask you, 1\{r. Robbins, if in reference to these
other two towers and if your answer is "yes," I want you to
please tell which one, if either, have you seen children in reference to times, that is within the last three years playing on
or in the vicinity of these towers~
J\fr. Odear: vV e object to the question as to other towers.
This law suit is about this particular tower, and what happened around other towers is, we think, immaterial and incompetent.
l\{r. l{auffman: Your Honor please, I don't feel it is immaterial for other towers in this communitv.
l\fr. Odear: Different situations prevailed and different
places.
The Court: No, to make it material you 'vould
page 62 ~ have to sl1ow the situation is exactly tl1e same. I
sustain the objection to the question at this point
of the trial. This evidence would not be admissible evidence
pertaining to what happened at other towers in the vicinity
of ~Ieadow Fork; it would not be admissible at this time. I
will rule on the evidence as to whether or not it might be
admissible a.t any other stage of the case.
l\fr. l{auffman: We except, Your Honor please, and will
try to tie it in later.

Q. In reference to these other towers, could you describe
the othe~ towers insofar as the similarity, if any, between the
two other towers you testified about in the Meadow Fork community and the tower on which Ricky was burned?
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Mr. Bowen: 'Ve still object.
A. They was similar to the one Ricky was burned on.
1\fr. Bowen: We all know the towers are located in different
sections quite some dista.n~e apart. The same conditions do
not prevail, and that is the substance of our objection.
Mr. J{auffman: That was my question, sir, if he could describe them and if they were similarly constructed or constructed the same way and if they had the same accessibility.
Mr. Bowen: The jury didn't examine any tower but this
particular tower. It is the only tower involved in this case.
The Court: I sustain the obje·ction.
:Mr. I{auffman: We except.
Q. Did you tell me whether or not there were any warning
signs on Tower 21 prior to the thne your son was injured?
A. No, sir. There wasn't any sign there.
page 63 ~ Q. There wasn't any on it?
A. No.
Q. 'Vere there any fences around it~
A. No, sir.
Q. I will ask you, 1\fr. Robbins, to look at this Old Don1inion
Power Con1pany sketch of Tower 21, Defendant's Exhibit 11,
and tell the jury, if you know, looking in the same direction
that we approached the tower yesterday with the jury, how far
it is from the gTound level at the closest point to the first
cross arm, and I want to point this out to the jury (shows
sketch to jury), how far it is from the closest point on this
tower. how far it is to the first cross arm.
A. Tt is approximately nineteen inches.
Q. I will ask vou how far it is from the first cross arm to
this lwace that ·I noticed yesterday, didn't goo in exactly a
strfli~ht line across and it went up a little bit and this came
down. I-Iow far is it from this rross arm you just testified
about to this cross arm. (indicating) 1
A. That cross arm right there "(indicating)?
Q. Do vou have any notes that mig·ht refresh your memory,
1\'fr. Robbins~

1\fr. Rowen: Ask him if he measured it.

n.

Did vou measure it?
A. I measured from the ground there to the first cross arm .
.

.
.
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The Court: But from the first cross arm to the second
cross arm he didn't measure Y
Q. Can you tell the approximate distance from
the first cross arm to the first metal bolt imbedded
in the angle iron at the corner?
.A. It is approximately five feet.
Q. Five feet; all right, sir. In reference to this particular
tower we are talking about, I will ask you to tell whether or
not there are any ways of getting to this tower that are
norn181ly traveled other than the way we went yesterday?
A. Yes, sir.
Q. Would you explain that to the jury and tell and describe
these means Qf getting t.o this tower .
.A. Well, you can get to this tower off of 606 going up
Wolf Harbor Hollow. There is a truck road that goes all the
way to the top of the mountain to the coal mine.
Q. From this point is there a path or any other means of
getting 8JCcess to this tower?
A. Yes, they is a path up and down.
Q. Is that path used?
A. Yes, sir.
Q. How much?
A. Used by hunters.
Q. Anybody else?
A. Well, I wouldn't say by anybody else.
Q. Wolf Harbor Hollow; what does that mean Y Is that
Wolf Harbor Hollow?
A. Yes, I guess so.
Q. How much was the bill, Mr. Robbins, for your son's
treatment?
page 64

~

page 65

~

Mr. Bowen: Just a minute. I am going to object to that, Your Honor.
Oourt: He hasn't asked the question.
Bowen : I think I know what he is going to ask. I
like to object to it bef'Ore he asks the question and I
like for him ·to ask the question in chambers, please,

The
Mr.
would
would
sir.
The Court: Are you about through with this witness!
Mr. Kauffman: Yes.
The Court : Well, I will see you in chambers then.
In Chambers:
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Mr. Bowen: ·Your question is going to be how much was the
dQctor and hospital bill of Ricky in Richmond and Penningtoll
Gap, isn't that right?
Mr. Kauffman: Right.
Mr. Bowen: Your Honor, I object to any such questions
and answers because that would be a separate suit that would
have to be filed on behalf of the father of this son because
the father would be responsible for the hospital and doctor
bills. The son is not responsible for any such bills, being an
infant. For that reason it is not and should not be considered as an element of damages in this ease, and that is the
only reason for the question.
The Court: Have you got any authority to that effect,
that you can't prove medical expenses of a minor in a case by
the minor?
Mr. Bowen: I think our Supreme ·Court has held that.
The Court: What case?
Mr. Bowen: I don't remember. Infants are not liable for
their debts. That is the general rule. We know
page 66 ~ this boy is an infant twelve years of age. He is
under twenty-one.
Mr. Kauffman: They are liable for necessities and necessary expenses and I think clearly an infant is responsible for
his debts for medical treatment.
Mr. Bo\ven: I know that is in American Jurisprudence
because I recently had that question involved in another case,
but I don't have the citation with me.
:fvfr. Kauffman: It is true that there can be a separate suit
instituted for medical expenses on behalf of the father if he
can show he has assumed the responsibility for them and has
paid them, then he could bring a separate suit provided they
have not been recovered by the infant. That is the rule.
Mr. Bowen: I think the father is-the general rule is, Your
Honor, you know an infant is not liable for his debts. This
is not a debt of an infant. It is the responsibility of his
father. If his father bad a suit here to recover medical expenses which he was obligated to pay on behalf of his son's
injuries, that would all be perfectly admissible in evidence.
But there is no such suit here.
The Court: You say you have a well settled principle;
there m:ust be some authority on it.
1\fr. Bowen: There is.
The Court : There are two or three libraries downstairs.
Why don't you go find it. There is American Jurisprudence
in Bill Fugate's office.

.\
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1\fr. Bowen: I think I can find it in a little while. I don't
want to hold up the Court.
page 67 ~ Mr. l{auffman: I am about through with the
witness. You're going to have to do it.
The Court: You can let him step aside and call l1in1 back
on that. I would have to see authority before I would rule
it isn't admissible. Y·ou can if you want to, let him stand
aside on that point; you can put him on later on that.
Before the jury:
The Court: Do you want to ask hin1 anything more?
Mr. l{auffman: No, sir, I just reserve the right to recall
him.
CROSS EXAMINATION.
By 1\{r. Bowen:
·
Q. Where are you now living 1
A. 1\Iaryland.
Q. \Vhat place in I\faryland f
A. Brandywine, 1\farylancl.
Q. When did you move to Brandywine, 1\iaryland '?
A. April 1961.
Q. \\That do you do in l\Ia.ryland?
A.
orking in carpenter work.
Q. \\'ben did you move into the house-I believe it is No.
13 on the map-at lVIeadow F·ork?

''r

A. 1951.
Q. Are you sure of that?
A. 1951 or 1952.

Q. liow old was your son Ricky when you moved into this
house?
A. He was either three or four years old.
Q. You think he was four years old? Is that right Y
A. Yes, four years old.
page 68 ~ Q. 1\fr. Robbins, you have testmed, according to
my hearing, that there are approximately forty
children now living or were living in the 1\Ieadow Fork area
about the time of this accident that went to school back and
forth a.t Pennington Gap.
A. Yes.
Q. Now are you sure there are about forty children Y
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.A. 'V ell, I don't know exactly how many children that went
to school.
Q. I mean at the time of the accident now, in September
1960.
A. I would say forty.
Q. Y·ou would say forty. Now you say ~Ir. and Mrs. W. C.
Robbins live in !-louse No. 1 on the n1ap, is that right?
A. Yes, that's right.
Q. I:Iow many children do they have?
A. 'Veil, they have three at home.
Q. How 1nany of the1n go to school f
A. Two.
Q. I-Iouse No. 3 you say is occupied by ~Irs. Ressie R-obbins?
A. Yes.
Q. She is an elderly lady 1
A. She is a widow.
Q. She has no children going to school T
A. Yes, sir.
Q. At this time?
A. At this time, yes, sir.
Q. Going to school where?
A. Pennington Gap.
page 69 ~ Q. Is that a boy or girl?
A. Girl.
Q. llow old is that girl f
A. She is a bout seventeen.
Q. House No. 4, that is ~Iyrtle Robbins, is that right?
A. That's right.
Q. She is a widow, isn't she?
A. Yes.
Q. Does she have any children in school Y
A. Not in school, no.
0. No ·children in school. House No. 5 is Mr. and Mrs.
Buford Penley?
A. Yes.
Q. IIow many children did they have in school in September of 1960?
A. They had one.
Q. They had one. That was Wayne, 'vasn 't it f
A. Yes.
0. House No. 6 is 1-Ir. and 1\'Irs. Darwin Gilbert is that
right?
'
A. Right.

~~
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f
1

Q. In September 1960 did they have any children in school f
A. No.
Q. House No. 7, that is Mr. and ~Irs. Tomlinson, is that
right?
A. Right.
Q. In September 1960 did they have any children in school Y
A. Yes.
Q. Howmanyf
page 70 ~ A. Two.
Q. House No. 8 was vacant, "~asn 't it f
A. Vacant-No. 8?
Q. Yes.
A. I guess it was.
Q. So no one there had any children in school, did they Y
A. No.
Q. House No.9 was also vacant, wasn't it? You remember
the old house we went by going up the mountain all boarded
up? It was vacant too, wasn't itY
· A. I guess it was vacant at the time.
Q. House No. 10, is that Mr. and Mrs. Oscar T. Robbins or
were they living there in September of 1960 f
A. Oscar T. who?
Q. Robbins.
A. I don't know anyone by that name.
Q. They were not living in House No. 10 ip September 1960,
were they? That house was vacant too, wasn't it?
A. Will you repeat that?
Q. I say House No. 10, Mr. and ~frs. Oscar T. R<>bbinswasn 't that house vacant until they moved there in the spring
of 1961, about the time you left T Or did they move there after
you left Meadow Fork?
A. They moved there after I left.
Q. So in September 1960 the house was vacant, wasn't it?
as far as you know Y
A. As far as I know, yes.
page 71 r Q. No children there, were there? House No. 11
on the map is a little church, isn't it? There is a
Httle church on the side of the road we saw yesterday?
A. Yes.
Q. House No. 12 is Mr. and Mrs. Silven Rutherford, that is
the grandfather of Wa.yne Penley, isn't it? In September 1960
did they have any children in school f
A. No.
Q. All of their children are grown, aren't they?

_
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A. Yes~
Q. No. 13, that is your house, and in September 1960 how
many children did you have in school Y
A. Four.
Q. N{). 14 was Mr. and Mrs. Ridings. Did they have any
children in school in September 1960?
A. Yes.
Q. How many?
A. One.
Q. No. 15 is the home of Mr. and Mrs. Napier Y
A. Yes, sir.
Q. Did they have any children in school in September 1960Y
A. Yes.
Q. Are you sure Y
A. Yes.
Q. How many did they have?
A. Three or four.
Q. To give you the ·benefit of the doubt, I will
page 72 ~ write down four. Will that be all right?
.. A. Yes.
Q. House No. 16 was Mr. and Mrs. Wade. Did they have
any children in school in September 1960?
A. Well, they haven't got any children going to school, but
part of the grandchildren stayed there and went to school.
Q. How many grandchildren did they have in school in
September 1960?
A. I would say two.
Q. You say House No. 17 was vacant, isn't that right.Y It
used to be a little church Y
A. Yes.
Q. So there were no children there, were there?
A. No.
Q. (Counting from notes) N·ow, of all the children and
grandchildren you have told us that went to school from
Meadow Fork, giving you the benefit of the doubt, in numbers
it only comes to seventeen Y
A. That is not all the children that is in Meadow F'<>rk that
goes to school.
Q. This is Meadow Fork here, isn't it (referring to map) ?
A. Not all of it.
Q. Mr. Robbins, have you ever seen your son Ricky on the
tower involved in this case, which is Tower No. 21 Y
A. No.
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Q. Did your son Ricky ever tell you about his ever being on
this tower!
page 73 ~ A. No.
Q. You know Wayne Penley, don't you 1
A. Yes.
Q. Had you ever seen Wayne Penley on this tower?
A. No, not on the tower.
Q. Had Wayne Penley ever told you he had been on this
tower?
A. No.
Q. Mr. Robbins, if you didn't lrnow that your son and
'Vayne Penley had been on this tower, how did you expect the
power company to know it 7
Mr. Kauffman: Your H·onor please, that is objected to. It
calls for a conclusion of the witness.
The Court: I sustain the objection.
Mr. Bowen: We except.

Q. Can you give us the name of any children that you have
ever seen on Tower 21 Y
A. No.
Q. You never saw a single child on that tower, did you Y
A. No.
Mr. Bowen: That '·s all.
The Court: Stand aside.
W tiness stood aside.
In Chambers:
~Ir. Kauffman:
Plaintiff desires to offer Ecktachrome
color slides, which indicates they were made in September
1960 of the plaintiff, Ricky Robbins, at Lee General Hospital,
the first of which I would like for the reporter to mark plaintiff's Exhibit SA, and I have already offered Plainpage 74 ~ tiff's Exhibit 8, whioeh is a print of that same slide,
and the plaintiff wishes to offer another slide of the
same likeness taken in September 1960 depicting the opposite
vie"r of the plaintiff taken from the other side in the hospital
at the same time, and we ask that it be marked Plaintiff's
Exhibit 7A, of course, as well as the two that have been offered as prints of Plaintiff's Exhibit 7. By way of foundation
I w·ould like for the photogTapber to state in the record when
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he took the pictures, what the circumstances were and whether
or not the slides and prints represent an exact likeness of the
plaintiff at the time they were taken as his condition was at
the time they were taken and if that likeness is reproduced
correctly and accurately of the photographs.
Mr. Bowen: May I say a word. I understand he did not
develop these pictures. They were developed by someone else.
So he is not qualified to say whether or not these pictures he
took 'vere accentuated or decentuated in one respect and
in another respect. As I understand, 1\Ir. G.reen simply
doesn't know.
The Court: Go ahead, 1.\Ir. Green, what do you have to
sav?
Fred Green: As far as knowing how they were developed,
they were developed according· to the Eastman Kodak Company, Rochester, New York-they have a standard for developing· color which l{elly and Green uses. Your undergloss
and variation is made when the picture is taken by the use of
filters. In other words, there is a certain type of filter that
will give you warmer reds, in other words, make reds stand
out; and there is a filter that will make black and grey more
predominant. There was no filters used on these
page 75 ~ pictures when the prints were made. The exposure
used was that as recommended by Eastman Kodak.
Kelly and Green developed them because they have the franchise dealership for Ecktachrome. There are very few photog·raphers that do their own color developing. It is usually
done by a big ·eommercial plant.
Mr. l{auffman: Explain whether or not these accurately
depict the plaintiff as he then existed.
Fred Green: Yes.
Mr. Kauffman: Are these-were the slides or the prints
retouched in any way?
Fred Green: No, sir. They are not retouched. And the
reason there is two views is because your camera, if you
take and shut one eye and look at an object you will just see
one perspective of it, and that is why we use two views; you
only have one lens on the camera; that is all we were able to
record, is one view of it.
}Ir. Kau:ffn1an: You are a professional photographer by
occupation?
Fred Green: Yes, sir.
~Ir. J{auffman: And are engaged in that type of business?
Fred Green : Yes, sir.
(The Court swore the witness).
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FRED GREEN,
after being duly sworn, testified as follows:

CROSS EXAMINATION.
By Mr. Bowen:
Q. Who requested you to take these pictures?
A. Mr. Kauffman called me at my office, my place of business.
Q. Did he partieularly request any particular kind of pictures?
page 76 ~ A. Yes, sir, he said he would like them made in
color, that he wanted to show as near as possible
the extent of the boy's burns.
Q. Was the doct-or present when these pictures were made!
A. I ·believe Dr. Kinser was in the hall outside the door.
I got his permission to make the pictures.
Q. But he wasn't there with the patient when you took the
pictures?
A. No, sir.
Q. Isn't it true, Fred, that in using certain kinds of-did
you take these by photo flash or ordinary lamps Y
A. You mean by flash bulbs. I didn't use a flash. I used
'vhat they call strobe light. That is a high speed electronic
flash unit. The bulbs, you never change them. I works off a
capacitor with an energizing tube, and it is a more handy
n1ethod than changing bulbs every time and it is closer to
natural daylight than any other light source.
Q. But the pictures you took were taken indoors t
A. Yes, sir.
Q. By means of artificial light?
A. Yes,. sir.
Q. In other words, they were not taken in ordinary daylight without the use 'Of artifi~c.iallight?
A. No, sir.
Q. You then sent the negatives to Ke11y and Green?
A. Beg pardon Y
Q. You then sent the negatives to Kelly and Green?
A. In this particular type of film, it isn't a
page 77 ~ negative.
Q. What is it called Y
A: That is a positive. If you will notice on the slides here
as you view it through the light, that is what they call a
positive because tha.t is actually a print. It g-ives you c-orrect rendering. If that were a negative it would be exactly
reversed.
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Q. Who devel<>ped this Y
A. ~Kelly and Green, sir.
Q. Kelly and Green developed this Y
A. Yes, sir.
Q. This did not come out of your Kodak in that form f
A. No, sir. It has to be processed.
Q. So that slide. or that positive, whatever you call it, was
developed by Kelly and G,reen, insofar as you know?
A. Yes, sir.
Q. And the other pictures there, Exhibits Plaintiff 7 and 8,
who developed those 7
A. l{elly and Green, sir.
Q. Were you there when they were developed Y
A. No, sir.
Q. So what we see here is not what you did Y It is what, insofar as you kno,v, what Kelly and Green did, isn't it f
A. I made the pictures, if that's what you mean. As far
as processing, they did.
Mr. Bowen: We renew ·our objection.
~{r. Odear: Wait a minute. (Confers with Mr. Bowen).
Mr. Bowen: Excuse me. Let me see one of those big exhibits. When you took these pictures, I assume
page 78 ~ according to your testimony this boy was in· the
Lee General Hospital 7
A. Yes, sir.
Q. Was he lying on a white sheet or a blue sheet!
A. He was on a white sheet, as well as I can remember, and
I believe he was in a tent. By that, they had an apparatus to
keep sheets and stuff off of his metal brace or something to
keep the sheets off his body. You could see him.
Q. Why does this sheet appear to be blue on E.xhibit 7 f
Would you say that was the natural color of that sheet?
A. No, sir. If you will notice, the closer to the light it is
whiter. The further away from the light you get, the darker
it gets. It's like making a black and white photograph, the
closer to your object you are, the . lighter it will be; the
further away you get, the darker it gets. In color, your dark
tends to be bluish; the further away you get, instead of black,
as in black and white.
Q. When you mix blue withA. You will notice the same thing right here. White-and
further away, blue.

(,
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Q. When you mix blue with red or some other color, what
combina:tion of colors do you g·et 1
A. Blue and yellow will give you green.
Q. "\Vhat will give you purple?
A. I an1 not a chromatic artist; I can't tell you.
Q. You are positive this boy was lying on a white sheet at
the time you took the picture?
A. Yes, sir, reasonably.
page 79 ~ Q. Yon are positive of that?
A. Reasonably positive, yes, sir.
1\fr. Bowen: Now we renew our objection, Your I-Ionor, because in the first place the best evidence in proving injuries
·to any hun1an being is by the attending physicians. The
colored exhibits offered in evidence here were not prepared
or developed by this witness. There is no evidence either that
they were tquched up or not touched up. 'Ve do know the boy
'vas on a white sheet, and the pictures shows that the sheet
is blue. We claim the pictures are siluply inflanuuatory and
introduced for the sole purpose of influencing the jury, when
as a matter of fact the attending physicians are tl1e only ones
who can describe the actual condition of this hoy.
Mr. Kauffman: In response to that, Judge, I do want to
say these photographs are being introduced to try to depict
the condition of this hoy that he was placed in through what
've allege the negligence of this defendant, and if the pictures-if his condition was inflammatorv two weeks after he
was hurt or a short time after he has hurt, at the time the
photographs were n1ade, we plead guilty, yes, sir. 'Ye are trying to show the jury how he existed and his con eli tion as of
that tilne, pure and simple, and we are entitled to show the
jury that to further elaborate and explain his ~ondition to the
jury. as he will testify to, as the attending physician will
testify to if he is called, and as the plast-ic and reconstructive
surgeon Dr. Jackson testified to as to his condition when he
arrived at the hospital in Ricl1n1ond. And we certainly feel
that the testimony of the·se people a.nd others that
pag-e 80 ~ will testify as to Ricky's condition at the t.in1e he
was in the hospital and during the time and the
obvious pain and suffering and discmnfort thnt llC n1ust have
necessarily undergone can be better explained by these slides
and photographs.
The Court : How 111any pictures do you have?
1\fr. I{auffman: These are all I "rant to offer .

...
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The Court: I an1 talking about the ones you hav~ introduced.
Mr. Kauff1nan: I haven't introduced but six.
The Court: You have one or two in the depositions and you
are going to get too many pictures, I am afraid, on one subject.
~tfr. l{auffn1an: The boy was confined well over a year in
ihe hospital. Of course his condition changed as he went
along. "\Ye are entitled to show the change.
The Court: T}lese pictures introduced by agreement, six
of 1hmn, when were they taken~
"Nir. I<auffn1an: In Richmond in March and April of this
year when the boy practically recovered.
rehe Court: One was taken in the hospital in Ricl1n1ond and
attached to the deposition. "'\Vhen ·was it taken f
l\f r. J{auffman: The doctor testified as to that. I don't
know. It was son1ewhere around January 4 or 5, 1961. But
these were taken approximately a. week or two after the boy
'vas hurt, and it would be very prejudicial to plaintiff's case
if he were not to be able to elaborate on his condition and
show what ransed these skin grafts we clain1 were necessary.
1\:fr. Bowen: That is for the doctor to sav. This 'vitness has
admitted under oath that the pl.ctures do not reppage 81 ~ resent the true story, the true and actual conditions
as existed there at that time.
~fr. Odear: As to the color, he said he was on a white sheet
and it shows blue, and when you mix blue with other colors
you get a different color. It is a scientific fact the Court will
take judicial notice of, if you mix that same blue with red,
it a-ccentuates it and rnakes that red and gives it a purple, a
darker shade.
The Court: Let n1e ask a nuestion, Mr. Green. You take
this Exhibit 8 and state whether or not the pat-ient and the
colors shown on his bodv are the exact colors that were shown
that you observed at the time of taking the photogTaph.

A. Yes, sir. You see, close to the light you ha.ve his natural
skin tone. And you see here where they had syringed the boy's
ann to keep it from sticking, I presume; that was liquid: it
wasn't blood; it was a serum. Your sheet appears white, like
I say, the further away from a. color you get, the bluer it gets
because that is due to the shades. Yes, sir, I ''rould say that's
pretty close to it.

·.. ..,
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The Court : We are not speaking of ''pretty close.'' What
I am asking is whether or not the colors on his body are the
the exact colors that were on there when you took this picture?
A. Yes, sir.
1\tir. Kauffman: Was the red accentuated any in the pieture!
A. No, I would say the red was suppressed.
The Court: Red doesn't sho'v up as much in the picture
as it would on the body, is that truef
A. Yes, sir, that's true.
The Court.: Then as I take it, a picture of this
kind doesn't necessarliy show the exact colors; one
may be suppressed and one accentuated in accordance with the way the camera might be held or the color of the
light used in taking the photograph, is that true 1

page 82

~

A. Yes, sir, that's true.
Mr. B·owen: And the distance Y.
Mr. Kauffman: Is that as exact as any color photograph
e.an be made under the conditions you took it Y
Mr. Bowen: We object.
Mr. Kauffman : Under the circumstances Y
A. Under the circumstances, yes.
Mr. Odear: It is a scientific fact they are not exactly like
the real colors Y
A. No, you won't get exact of anything.
Mr. Kauffman: It is the best that is available?
A. The subject, I couldn't pose him.
Mr. Kauffman: And we couldn't bring the jury there two
weeks after he was hurt. They are entitled to see what he
looked like.
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1\fr. Odear: When you get into colors, they are not exactly
the same color. I am sure the gentleman did as good a job
as he could under the circumstances, but the result is never
entirely accurate as to colors. They haven't invented one that
will do that.
Mr. Kauffman: No witness ~an ever testifv as to exactness
in every particular of his testimony. This is ·the best that can
be done. If there are any discrepancies that can he brought
out by the defendant, they can do that on cross examination
of this man, and maybe he will admit all of these things they
are trying to show.
page 83 ~ Mr. Odear: There is a different standard as to
photographis testimony as to witnesses' memory.
It has to be an exact reproduction to be admissible.
1\Ir. Kauffman: He said it was exactly as the boy's body
was depicted. Judge Sch,vartz on Trial of Automobile, who
was a defense lawyer throughout his life and wrote this book
on photography, does not say these photographs are inadmissible. As a matter of fact, he says photographs are admissible where proper foundation has been laid for them
concerning te·stimony of the photographer as to the time, place
and manner of taking the photograph, the type and accuracy
of the camera and his own extensive experience may give
a greater weight to the photograph as evidence.
~Ir. Odear: Mr. Scwartz states you have to lay pr·oper
foundation as to the accuracy.
Mr. Kauffman: I have.
Mr. <?dear: I don't think you have. You can prove blacks
and whites, but not colors.
Mr. I{auffman: I think we have proved that.
Mr. Odear: By the witness' own testimony, it can be accentuated or diminished, and these in his opinion were diminished.
Mr. Kauffman: He cites cases where photographs may be
used to show phy~ical appearance.
The Court: I don't think there is a question about the fact
you can introduce photographs to show the extent of injuries of any person. The thing that disturbs me about the
pictures is that they are in color and do not depict accurately
the colors on this boy's body at the time the picpage 84 ~ ture was taken, admittedly by the photographer. I
thing the general principle of law is that photographs are admissible to depict scenes, to depict injuries, but

.
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when you get into introducing photogTaphs, your photograph
must be a reasonable likeness of the object, and when you
undertake to introduce a photograph and your photographer
himself says the colors are not the same as the colors on the
body of tliis boy at the time, it seems that these particular
photographs, that colors are in1portant because they may or
1nay not depict a rather gruesome scene by color. You have
at least seven other photographs of this boy; you have medical reports as to his condition, what it was at the time I assume he was brought to the hospital, he was available. But I
am of the opinion if you introduce photographs of persons injured, you sl1ould confine then1 to reasonable likenesses and
not undertake to accentuate some colors and depress other
colors. And color photographs at the best are not accurate,
as admitted by the photographer. I think with all the other
photographs and evidence available, I will sustain the objection to the photographs.
lVIr. J{auffman: And the slides?
The Court: And the slides. It is the same thing.
Ivfr. l{auffman: We except.
(Exhibits for Plaintiff Nos. 7, 7A, 8 and SA were marked
for identification only and placed in the record. Court and
counsel returned to the courtroom before the jury).
page 85

~

Before the jury:

RICKY ROBBINS,
after being· duly sworn, testified as follows :
DIRECT

EXA~IINATION.

Bv Mr. l{auffman:
"'Q. You are Ricky Robbins, the plaintiff in tltis case?
A. Yes, sir.
Q. Tell the ,jury how old you are?
A. Thirteen years old.
Q. At the time the accident happened in September 1960,
how old were you then?
A. Twelve years.
Q. Twelve years of age?
A. Yes, sir.
Q. When did you start to school, Ricky?
A. vVhen I was six years old.

'·
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Ricky Robbins.
Q. Where did you start to school?
A. At Meadow Fork.
Q. How many years did you attend Meadow Fork Y
A. Tw·o years.
Q. What grade are you in now?
A. I am in the seventh.
Q. What grade were you in last year when you got hurtY
A. In the seventh.
Q. From the time you started school, I will ask you if you
passed every grade.
A. Yes, sir.
Q. Until this past yearT
A. Yes, sir.
page 86 ~ Q. Please explain to the jury why you were in
mountains on tl1e day you got hurt.
A. Me and Vl ayne Penley came in from school that evening. We were going to go hunting with his grandfather. I
asked my Mother if I could go. She said, ''Yes.'' We got
to his grandfather's house and he wasn't there. We looked
in the window and seen his gun was gone. About that time
we heard a shot in the mountains. We decided to go up
there.
Q. Did you have a gun with you?
A. No. Ye were going to watch him hunt.
Q. Had you ever done that before T
A. Yes, sir. We had done it before with other people,
watch them hunt.
Q. All right.
A. So we got near the tower, about 100 yards back from
the tower and heard another shot down over the hill.
Q. Before you get into that, how come you to be with
"rayne that afternoon?
A. We came from school. 'Ve met at his grandfather's
house.
Q. Go ahead.
A. So when we got to this tower, back out from this tower,
we heard a shot over the hill. We walked through there
and got to the tower. We climbed the tower. Next thing I
knew, we was on the ground. I was 'On the ground.
Q. Why did you climb the tower?
A. We were going to see if we could see that man down
over the hill.
page 87 r Q. Which man?
A. Wayne's grandfather.

··-
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Q. How did you climb the tower, RickyY
A. I don't remember.
Q. You don't remember anything about climbing the tower!
A. No, sir.
Q. When you ''came to'', where were you Y
A. I was down at the tower laying. I ''came to'' and looked
and seen how I looked.
Q. Do you remember anything about whether or not you
touched any of the high tension wires Y
A. No, sir.
Q. Which direction were you trying to look when you were
up on the tower Y
A. I don't remember.
Q. Where was the shot coming from Y Which direction had
you intended to look when you climbed the tower Y
A. It was kindly down in the hollow on the other side of
the tower.
Q. By ''other side''-do you remember going to the tower
yesterday!
·
A. Yes, sir.
Q. Was it back in the hollow in the direction from which
we went or on the other side?
A. It was •on the other side that we came, on the other
side of the tower kindly over in the hollow.
Q. Do you recall whether or not Wayne Penley
page 88 ~ climbed the tower with you Y
A. Yes, sir, he said he climbed it with me.
Q. Not what he said. Do you remem.ber whether Wayne
climbed the tower with you f
A. No.
Q. You don't remember anything immediately preceding
- I mean before the accident 1
A. No, sir.
Q. After you were injured, Ricky, what happened to you
then? Explain the events that happened after you were injured.
A. Well, when I came to, I was looking up. I seen my arm
black and pieces of skin hanging down, real black. I didn't
know what happened. I didn't know what I was doing. I got
up and walked {)n home. I met Mother somewhere. I don't
remember meeting her. She took me to the hospital, her and
my uncle-n<>, my grandfather and ·Collidge Gilbert 'vent.
Q. Go ahead.
A. That nigh( when I got there they put some salve on
.. ....
~
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my arms and put a thing over my bed to keep the cover from
getting on me. Next day they said I was swelling, looked
like T weighed 250 or 300 pounds. They said my eyes swelled
up.

Mr. Odear: Somebody said this?
Q. Do you remember this? They will object to anything told
to you ·by anybody.
A. I don't remember much. I can't remember.
Q. Do you remember anything at all about the second day?
A. I remember I "\\'~'as sick and I was vomiting.
page 89 ~ Q. Go ahead and describe your entire stay at
Lee General Hospital.
A. Well, after I got all rightQ. By ''all right", what do you mean 1
A. After I ''come to'' and wasn't suffering so mueh, about
every day they had to change my bed because this old pus
would run out of the places there on the bed.
Q. Where all were you burned Y
A. On my left arm, neck and face and stomach and right
here on this right arm (indicating).
Q. Were you burned under your right arm?
A. Yes, sir, under both of my· arms.
Q. How did you lie there in the Lee General Hospital f
Where did they have you f ·
A. Room 18 as you go in the door, on the right, the first
door on the ·right.
Q. Were you in a bed!
A. I had to lay there for three months on my back.
Q. Were you able to get up and walk around any?
A. I tried to a little bit, but it hurt my feet so bad I got
sick when I got up.
Q. Were the backs of your arms burned?
A. Yes, sir, right along through there (indicating).
Q. Could you rest your arms on the bed beside you?
A. Yes, sir, but I had to rest them on a pillow or hold to
a thing over my bed to keep from touching the bed.
Q. How long did you have to lie in that position?
A. About three and one-half months.
page 90 ~ Q. What happened then to you, Ricky?
A. Then the doctor, he was going to send me to
Richmond to have operations, skin grafts ; and after I got
there they put me in a big tank of water and: put bandages
..
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on me where those would stick, pla~es, when they would take
it off it would bleed. It hurt real bad like that, so they started
putting me to sleep about two times a week and changed the
dressings because it hurt s·o bad.
Q. Did you suffer at Lee General Hospital?
A. No, sir, it didn't hurt nor anything, only when I hit the.
bed or something.
Q. I will ask you what part of your neck was injured.
A. All around through here (indicating).
Q. Was there skin left on it?
A. No, sir.
Q. You say they put you to sleep twice a week in Richmond
to change the dressings?
A. Yes, sir.
Q. Do you remember how many operations you had there,
Ricky'
A. I had five operations, and I was put to sleep seventeen
times and the bandages changed.
Q. You were put to sleep seventeen times to have the
bandages changed and had five operations?
A. Yes.
Q. Couldn't you stand to change the dressings otherwise
'vithout being put to sleepf
A. No, sir.
page 91 r Q. Show the jury there, Ricky, get up there and
show then1 where you were operated on the first
time, what part of your body was operated on the first time,
or do you know? In other words, what part did they try to
cover first?
A. T'hey tried to cover my arm first and down on the left
side, but just about 50% or 60% of it took.
Q. About 50% or 60% took?
A. Yes.
Q. vVhat do you mean?
A. All of it didn't talm and the skin wouldn't grow rigl1t.
Just about half of it would grow on. Then about a month and
a half later they gave me another operatioJ1. They grafted
more on my arm again to g·et it all on there right, I reckon, it
'vas about a 70% or 80% take.
Q. At the end of the last operation, what part did they
cover?
A. They operated on my neck.
Q. On your neck last 7
A. Yes, sir, ,:light here (indicating) .
-~:~
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Q. Get up and show the jury your scars, Ricky. Show
them your legs and-you weren't burned on the legs 1
A. No. That's where they took the skin.
~ir. Bowen: He is now sho,ving his left leg. Now he is
showing· his right leg. ('Vitness took his jacket off) And
now he is showing the jury his left arm and now he is showing the jury his chest and stomach. Is that all right, l\ir.
l{auffman?
~Ir. Kauffnwn: No objection.

Q. Can you get tl.tat all the way off there a
pag·e H2 ~ minute, R.icky? ('V1tness took l1is. T -shirt off.)
Turn around.
~fr. Bowen:· And now he is removing his sl1irt and undershirt and is showing the jury his back.

Q. :Niove your head back as far as you can get it. (Witness
arms~ ("\Vitness
held up his right and left arms high over his head, then put
back on his T-shirt, shirt and jacket). (R-eturned to witness
chair).
Q. Ricky, prior to the time you got hurt, I will ask you
where you lived.
A. f lived at ~ieadow Forie
Q. I-I ow long had yon lived· in the home where you were
living when you got hurt!
A. I guess I lived there ever since I was four years old.
Q. You attended the first two years at l\ieadow Fork
S.rhool f
A. Yes, sir.
Q. During recess periods, Ricky, when yon were attending
~:feadov.r Fork School, I will ask yon where you and the other
children played.

dra as requested. ) How is the use of your

1\fr. Odear: We object, Your Honor please, unless it is
restricted to the Tower No. 21 in question.
Mr. Bowen: And -it is too remote in time.
Mr. Odear: Also it is more than five years ago.
The Court: "\Yhat year was that?
Mr. Kauffn1an: I asked him if Your I-Ionor please, during
the two years he was in school at Meadow· Jfork School. He
testified he started school when he was sixJ That would be
~
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during the times he was probably six, seven or eight years
of age.
page 93 ~

Q. When is your birthday, Ricky?

A. April22.
Mr. Kauffman: It would be during the times he was six,
seven and eight.
Mr. Odear: 1954 and 1955.
The Court: Where did you go to school after you left
Meadow F·ork School Y
A. Pennington Elementary.
The Court: When you were going to Pennington Gap, do
you remember what year it was or how old you were?
A. 1956 and 1957. I was eight years old, I believe.
The Court: You went to Pennington in September 1956 f
A. Yes, sir.
Mr. Odear: Which would have been two years prior to
that, 1954 and 1955.
Mr. Kauffman: I am asking about his experience at Meadow Fork during those years, where the children played
when they were not in school during recess periods, and I was
going to ask later, of course, after school.
Mr. Bowen: 'Ve still object, Your Honor. This tower
is not in the vicinity of the school house, as we all know.
When he went to school there, it was four or five years before
he was injured; five or six years ago. The time and the place
are entirely too remote.
·
The Court: At this point I will overrule the objection. I
don't kno'v whether it is material or not. Until I find out
about it, -it will have to go further before I can tell.
Mr. Kauffman: We certainly don't want anypage 94 ~ thing before the jury that is inadmissible. I hope
to be able t<> tie this un.
~
Mr. Bowen: We except.
Q. The Court )has ruled you may testify as to wh~re you
~I.
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and the other children played during recess periods while attending school at Meadow Fork.
A. We would go up in the woods and play in these woods
above the school house, and we would play hide and go seek
and cowboys and things like that up around the towers.
Mr. Bowen: What towers 7
A. Up by the school.

Mr. Bowen: Speaking of the tower where you got hurt,
did you all play there!
A. Yes, sir, but not when school was going on. On week
ends we 'vould go up and get wood and stuff and build wood
houses, me and the boys.
Q. Was this while you were going to school at Meadow
Fork?
A. Yes, and it was afterwards too.
Q. I am not asking about afterwards ; just while you were
going to school at Meadow Fork. Whlle you were in school
at Meadow Fork, I will ask you if you yourself ever climbed
any tower in that vicinity owned by Old Dominion Power
Company.

The Court : '\Vhether he climbed any other tower is imYou may ask with reference to any activities with
reference to this tower in question.

materia~.

Q. Did you ever see any other child or climb yourself the
tower in question where you got burned while
page 95 ~ you were in school at Meadow Fork?
A. I don't think so.
Q. Did you ever see any other children climb that tower
where you got burned?
A. No, sir.
Q. Not that one?
A. No, sir.
Q. You didn't climb it yourself at that time?
.l\.. No, sir.
Q. After you left school at Meadow Fork, which you say I
believe was 1956?
A. Yes, sir.
Q. Then you went to school at Pennington ;Gap?

./
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A. Yes, sir.
Q. \Vben you went to school at Pennington Gap, w'hat time
did you get home on the bus¥
A. About 4 :30.
Q. About 4 :30 in the afternoon 1
A. Yes, sir.
Q. In the fall of the year, what did you do when you got
home?
A. We would go up there to g·et wood; about a month we
would go a bout every da.y or something and bring back a
big ehestnut pole from the side of that tower and we would
saw it up and make firewood.
Q. Did you do that one fall or two falls or three falls or
what! Tell how many falls you did that in the fall of the
year.
page 96 ~ A. Just the fall before I got burned. We would
go up there and go hunting, some of us boys, me
and Eric Wayne Capps, we went up there about 100 feet from
the tower where we 'vere yesterday and we sawed up some
wood and took it home for firewood. That was vear before
last. It was the fall before I got burned, the summer before
I got burned.
Q. The summer before you got burned?
A. Yes, sir.
Q. Ho'v many times would you say, if you can give a reasonable, a reasonably accurate estimate, would you say you
and other children visited the vicinity of the tower where
you g·ot burned before you got hurt?·
Mr. Bowen: ,Just a minute. I object to "the vicinity of
the tower 'vhere you got burned.''
The Court: Confin-e the word ''vicinity."
Q. Do you know what the word ''radius" means?
A. No, sir.
Q. Do you know-suppose you were to draw a circle, Ricky,
using the tower as the center. Have you and other children
-how many times have you and other children been within
a distance of 100 yards away from this tower?
~Ir. Bowen : vVe object. The distanee is entirely too remote. A hundred yards is the length of a football field.
Mr. Kauffman: How would the defendant define "vicinity" then? The law states ''vicinity."

.•Jr
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1\ir. Bowen: You are a lawyer and this is your case, not
mine.
The Court : Let the witness answer and find out.
page 97

~

Q. Do you fully understand the question, Ricky?
A. No, sir.
Q. If you use the tower as the center and draw a circle over
say around the tower 100 yards, how would that take in-for
instance, to lay a proper foundation, see if you understand the
question. Do you think that would take in that old drift mouth
lVIilton Napier used to run?
A. Yes. We have been over there.
Q. Is that mine within a hundred yards of the tower?
A. Yes, sir, I g-uess.
Q. You think so~
A. Yes, sir.
Q. Do you understand the question now?
A. Yes, sir.
Q. How many tin1es have you been within-have you visited
the tower within 100 yards of it?
1\fr. Bowen: 1Ve object, we respectfully object, Your Honor,
because there is no evidence that a person can get hurt
within 100 yards of this tower, and 100 yards is entirely
too remote.
The Court: vVell, you can cross-examine him on the particulars. I overrule the objection. G.o ahead.
J\llr. Bowen: '\Ve except.
Q. Now can you answer, Rickyf
A. Well, n1e and a. lot of boys on week ends, we would go

past that tower and go through and go fishing and we would
go around the woods and play a lot and go around the old
n1ines and watch them men work sometimes.
page 98 ~ Q. Can you g·ive the jury some sort of estimate
how many times you and other boys have done
that¥
A. I g-uess twenty-five or thirty tirries.
The Court: Where is the mine you are speaking of?
A. Right over the hill fr01u the tower.
The Court: How far from it?
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A. About 100 yards, I guess.
The Court: About 100 yards; all right, go ahead.

Q. When you ~d the boys went fishing in th~ river, how
close did you pass to the tower? What path did you take,
compared with the one we took yesterday?
A. We would go up the path we took yesterday and down
the hill and in the hollow; we wouldn't go by the mine. We
would go to the left right down in the hollow.
Q. I will ask you whether or not you and other children
ever played at the tower in question, Tower 21, where you
were burned, prior to the time you were injured Y If so, when Y
Mr. Bowen: I would like to know what he means by that.
Mr. Kauffman: I mean very close proximity or close to
the tower or at the tower or on it.
Mr. Bowen: How many feetT
Q. Rieky, to further clarify this question, you know where
we went to the top of th~ hill when we first got to the top, up
the path?
A. Yes, sir.
Q. How many times would you say, if you have ever been
closer than that point to the tower with other
page 99 ~ ehildren prior to the time you got hurt?
A. Ten times, I guess.
Q. How many children would you say were with you 7
A. It is probably the same ones over and over, the ones that
went, me and my brother and Wayne Penley and one of the
Gilbert boys, Berl Napier and Erie Capps.
Q. How well do you know Mr. Milton Napier?
A. I know him quite well.
Q. Do you know whose land this tower is located on f
A. I reckon it was his.
Q. I will ask you if you had ever been told by Mr. Na.pier
not to trespass on l1is land or whether or not you were told
by him you could use his land T
A. No, sir.
Q. Pardon?
A. No, sir.
Q. Neither way?
A. No, sir.
Q. To your knowledge, do you know whether or not Mr.
Napier knew you and other children 'vere using his land Y

-· .... ~':·
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A. Yes, sir, he knows it because he sees us a lot on his land.
Q. You say he never said anything to you one way or another¥
A. That's right.
Q. Has any representative of Old Dominion Power Company ever said anything to you or did you ever hear of anything from them not to use their tower and play under their
towers?
page 100 ~ A. No, sir.
Mr. Kauffman: You may ask.
The Court: Gentlemen, it is after twelve o'clock. We
will recess. The Sheriff will recess until 1 :00. Gentlemen of
the jury, while you are out, do not discuss the case with anyone or allow anyone to discuss the case with you.
At 1:00:
1\ir.
Mr.
1\ir.
The

Bowen: Were you throug·h with Ricky?
Kauffman: Yes.
Bowen: Are you ready, Your Honorf
Court : Go ahead.
CROSS EXAMINATION.

By Mr. Bowen:
Q. Ricky, you told us you 'vere born April 22. What year?
A. 1948.
Q. 19487
A. Yes, sir.

Q. How long bad you lived at Meadow Fork?
A. Ever since I was four years old.
Q. In the same house?
A. Yes, sir.
Q. How many rooms Y
A. Four.
Q. Do you have electrieity in your house Y
A. Yes, sir.
Q. Do you have electricity in every room in the house 7
A. Yes, sir.
Q. Does your mother have any electrical appage 101 ~ pliances of any nature 7
A. Yes, sir.
Q. What kind?
A. TV., Frigidaire, radios .

.,-
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Q. How about the kitchen Y
A. Refrigerator.
Q. Does she have any electric mixers or things of that
nature!
A. No, sir.
Q~. How about coffee pots Y
A. Yes, sir.
Q. Percolator?
A. Yes, sir.
Q. Ricky, at the time of this accident you were more than
twelve years of age, weren't you Y
A. I was twelve years of age.
Q. What?
A. I was twelve years of age.
Q. And how many months Y
A. About five.
Q. From April until September. You were about twelve
years and five months old, is that right?
A. Yes, sir.
Q. At that time you were in the seventh grade?
A. Yes, sir.
Q. And you were going to school at Pennington Gap?
A. Yes, sir.
Q. Ricky, in the fifth and sixth grades, did you
page 102 ~ take those at Pennington Gap also?
A. Yes, sir.
Q. Do you remember most of the grades that you received
in the fifth and sixth grades?
A. A's, B 's, C 's and some D's.
Q. Did you have any D's?
A. Yes, sir.
Q. '' D'' is still passing, isn't it?
A. Yes, sir.
Q. Did you have any grades in whieh you failed?
A. I failed the exam but I don't remember what it was.
Q. I mean a.t the end of the year.
A. I don't know.
Q. You have never failed a year in school since you began,
.
have you?
X. No, sir.
Q. You have passed every year?
X. Yes.
Q. In the fifth grade didn't you make some A's?
A. Yes, sir.

''
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Q. Most of your grades in the :fifth were A and B, weren't
they?
A. I guess most of them.
Q. Isn't that also true when you were in the sixth f
A. Yes, sir.
Q. Do you know her~ in Lee County what a "B'' means?
A. Average.
page 103 r Q. I mean between what figures Y
A. "A'' and "C".
Q. I mean in numbers.
A. 85 to 94.
Q. You know that~
A. Yes, sir.
Q. So most of the grades you made in the fifth and sixth
grades were between 85 and 94, weren't they?
A. Yes, sir.
Q. In the fifth and sixth grades did you take courses that
they call 'Science"'
A. I reckon so.
Q. Do you remember the two courses in Science that you
had in the fifth and sixth grades?
A. No.
Q. Don't you remember either one of them?
A. No.
Q. Do you remember that you made ''B'' in Science in the
fifth grade and in the sixth grade~
A. No, sir, I don't remember that.
Q. Do you remember the book, the Science Book that you
studied in the fifth and sixth grades Y
A. I don't think so.
Q. Would you recognize the book if I showed it to you?
A. Yes, sir.
Q. (Gets book from brief case) Would that be one of the
books?
page 104 ~ A. Yes, sir, that is one of them.
Q. You are sure that is one of the books in
Scien~e you took at Pennington Gap?
A. Yes, sir.
Q. Ricky, in this book, in which you made a "B ", doesn't
that teach you about electricity?
A. I don't know. I don't remember.
Q. Could I refresh your memory? I call your attention to
Pages 202 and 203 and ask you what is the title of that
chapter?

..
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A. ''Electricity all about us.''
Q. That is the ·book you took and studied Y
A. Yes.
Mr. Bowen: I would like to offer that book in evidence to
be marked ''Defendant's Exhibit 12' '.
Mr. Kauffman: I would like before determining whether
or not I would like to object to this, Your Honor please, of
course I didn't have any idea it was to be introduced and
therefore have had no opportunity to look at it.
The Court: I will give you an opportunity to look over
it before I permit it to go into evidence. Suppose you go
ahead with the questions.
Mr. Bowen : All right.
Mr. Kauffman: I will do so after he is through, at the first
opportunity.
The Court : All right.

Q. In fact, you knew something about electrieity, didn't
youf
page 105 ~ A. Maybe a little.
Q. It was in your home, wasn't it?
A. Yes, sir.
Q. It had been there all the time'
A. Yes, sir.
Q. You studied about electricity in school?
NO ANSWER.
Q. Didn't you know, Ricky, tha.t electricity was dangerous f
A. Not that dangerous, I didn't know it.
Q. Did you know or not that electricity was dangerous f
A. No, sir.
Q. Huhf

A. No, sir.
Q. Didn't that book there tell you it was dangerous?

A. I don't remember.
Q. You don't remember. Did your teacher tell you electricity was dangerous f
A. I don't know.
Q. Did your father ever tell you that electricity was dangerous?
A. No, sir.
Q. Huh?
A. No, sir, not as I know of.
Q. You don't remember?
A. No, sir. ,;.
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Mr. Bowen: That's all.
The Court: Is that all you wish to ask him!
page 106 ~ Mr. Bowen : Yes.
Mr. Kauffman : Step around. (Witness stood
aside).
Mr. Kauffman: I would like to call Marvin Teague as an
adverse witness.
Mr. Bowen: Have you been sworn f
Mr. Teague : Yes, sir.

MARVIN TEAGUE,
after being duly sworn, was called as a.n adverse witness and
testified as follows.
DIRECT EXAMINATION.
By Mr. Kauffman:
Q. Mr. Teague, you are 1\{anager or what is your official
capacity?
A. Local Manager.
Q. Of Old Dominion Power Company, Incorporated, Pennington Gap Y
A. Yes, sir.
Q. How long have you been ~Ianager there?
A. Since 1944.
Q. Since 1944; you were an employee of Old Dominion
before that Y
A. Yes, sir.
Q. As the Manager, are you not responsible with your crew
of men, of course, for the maintenance of the transmission line
in question Y
A. No, sir, that comes under construction.
Q. You are not in charge of construction Y
A. No, sir.
Q. Do you have anything at all to do with this line, Mr.
Teague?
page 107 ~ A. Nothing with the exception on occasion of
patrol.
Q. By "patrol" what do you meanT
A. In case the lines get into trouble, to patrol the lines,
that is, have the men patrol the lines and locate the trouble
and make the reports so the construction crewsQ. Then you w-ould call in the construction crews after you
locate t.he trouble Y

..
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A. Rig·ht.
Q. Or your men locate the trouble?
A. Yes, sir.
Q. In that capacity since you have been ~1ana.ger since in
1944, I guess you have had occasion to have your men travel
the entire expanse of this line?
A. Well, I would say yes.
Q. You would be responsible for anything that went wrongwith the line or at least you would be responsible to report
it to son1ebody else J
A. That's right, to see that the situation was properly
remedied.
Q. Or corrected?
A. Or corrected, yes, sir.
Q. Would any of your men that noticed anything peculiar
or unusual or out of order, be under a duty or under instructions to report that back to you?
A. Yes, sir, if they were my men.
Q. Well, is there any way the general public could identify your men, as opposed to other employees of Old Dominion?
pag-e 108 ~ A. "\Vell, I would answer that by saying it is according to what territory it is in. If it was in territory where it was just transmission, people wouldn't see the
employees very often. It would be hard to identify them as
being Old Dominion employees, due to the fact that we have
another power company that serves the area in and around
our transmission lines.
Q. Particularly R.E.A Y
A. Yes.
Q. In the Meadow Fork community what power company
supplies power to that area Y
A. R.E.A.
Q. To the local 'homes?
A. Yes.
Q. And your transmission line comes through the comnlunity?
A. Right.
Q. If any of Old Dominion's trucks were up in that area,
it would be either your crew if they were in an Old Dominion
truck, it would be your crew or the construction crew?
A. That's right.
Q. It is then Old Dominion's responsibility, including a
part yours, insofar as this transmission line is concerned 7

. l.. ! '
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A. That's right.
Q. Do you know, Mr. Teague, when this line," this power
line last received any major repairs or overhauling or alteration of the towers?
A. No, sir, I don't know.
Q. Do you know that this was in fact done
pag-e 109 ~ within the not too distant pastY
A. No, I wouldn't say, because the records are
all kept by the construction crews.
Q. Who would be in charge of the construction crew for
that area?
A .. J\IIr. Vanbever. He is superintendent.
Q. 'Vhat is his first nan1e Y
A. Fred, C. F. Vanbever.
Q. How long has Mr. Vanbever been in charge of the construction crew f
A. Some several years.
Q. More than three or four Y
A. Oh, yes.
Q. All of your associates with the Old Dominion with the
exception of yourself, drive Old Dominion Power Company
trucks that are a bright red with "Old Dominion Power
Company'' written on the doorsY
A. Right.
Q. How long have they been so equipped, Mr. Teague?
A.
e started to, I would say some five, six or seven years
ago.
Q. Mr. Teaoooue, when was the last time you learned of children playing in the vicinity of these transmission lines, I mean
transmission towers that support this transn1ission line Y

"r

~fr. Odear: 'Ve object, Your Honor please, unless it is
limited to the pole in question.
The Court: Objection sustained. Limit it to
page 110 ~ the pole you are now investigating.

Q. When was the last time you learned children 'vere playing or a.ble to gain access to this particular tower in question?
1\{r. Odear: I think he ought to separate those hvo questions, Your Honor. "Gain access'' and "playing in the vicinity".
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Q. Limit it to the playing in the vicinity.
The Court: Go ahead.
A. I didn't have any knowledge of any children playing
around these towers.
Q. You had no knowledge?
A. No, sir.
Q. Of the children playing around this tower-or let me
ask you, did you have any knowledge of children playing
around the tower--I don't know the number of the tower.
Which way are they numbered, Mr. Teague?
A. They are numbered out of the Pocket towards Imboaen.
Q. Imboden, I believe is gone on this map beyond the
tower, off of the map, is that right?
A. Yes.
Q. -So that would be going the other way. This Tower
No. 21 and the one back towards Meadow Fork School would
be No. 207
A. It would be No. 23.
Q. They are numbered in the other direction then f
A. I believe I am correct on that. No. 23.
Q. Well, then you sa.y you have had no knowledge of any
children playing around Tower No. 23 Y
A. No, sir.
page 111 ~ Q. Mr. Teague, so that we can make sure you
have this responsibility or do not have it, I
will ask you who would be responsible for determining or
correcting a situation if it were learned that children were
playing in the vicinity of one of your towers or one of these
transmission towers T
Mr. Odear: We object, if Your Honor please. The fact
that children were playing in the vicinity of one of the towers
is not necessarily actionable or requiring anything to be done
by anyone. It is a question of climbing on Tower 21.
Mr. Kauffman: We dispute that.
Mr. Odear: Your question is some action must be taken T
Mr. Kauffman: Yes.
The Court: I sustain the objection.
Mr. Kauffman : Exception.

Q. If you were to learn, whose responsibility is it to make
a. correction if you were to learn that children were playing in

.• ..t.'ll.. •.
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the vicinity and climbing on towers of the Old Dominion
Power Company!
Mr. Bowen: We object, Y-our Honor.
A. WellQ. In this particular area of Meadow Fork.

Mr. Bowen: We object, Your Honor; there is no evidence
here that this witness knew or ever heard of any children
playing on Tower No. 21.
Mr. Kauffman: He has already said that, but that is ~ot
what I'm asking. I am asking him whose responsibility it
would be.
Mr. Bowen: You are asking him a moot question.
Mr. Kauffman: It isn't a moot question, Mr.
page 112 ~ Bowen.
Mr. Bowen: You haven't shown anybody has
been on the tower except Ricky Robbins one time.
The Court : Go ahead and answer the question. I overrule the objection.
Mr. Bowen: Exception.
A. If it was reported to me and it became my knowledge,
I would immediately if I could be the first one to get to it,
I would _immediately get to the vicinity and find out and try
to explain to them why they shouldn't be there. I wouldn't
wait for someone else.
Q. Would that ·be your duty?
A. Sure. As an employee.
Q. W onld it further be your duty to investigate the tower
in question and determine whether or not it conformed with
the National Electric Safety Code?
A. No, sir.
Q. Would it be your duty to rep-ort that to Mr. VanbeverY
A. That would probably go to Mr. Umstead, General Manager.
Q. Yon would report it to him Y
A. Yes.
Q. Then it would be his responsibilty to see that the situation was corrected if it were 'vrong?
A. I think so.
Q. I believe you are stating that yon have not learned of
any such instan~e?

.;~
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.....\... I do not have any knowledge of it.

page 113

~

Q. Of any instance of children ever climbing
these towers ~

A. No.
}fr. Bowen: He says these towers.'' \V e object on the
same grounds that we have objected many times.
The Court: I sustain the objection.
~Ir. l{auffn1an: Exception.
4

'

Q. Are you familiar with the Xational Electric Safety
Code1
A. No, sir; I an1 not an eng·ineer.
Q. "\\rho is responsible for knowing about the construction and maintenance 1
A. That is the Engineering Department.
Q. You have nothing to do with that 1
A. No, sir.
Q. That is still C. F. v· anbever?
A. That would be through ~Ir. Un1stead reporting to the
Engineering Department.
Q. It isn't ~Ir. Untstead 's duty to get out and investigate
and ascertain anything that is going on insofar as the transInission line is concerned, is it 1
·
A. No, but it is up to hbn to designate the ones to correct
those things.
Q. It is ~fr. lTn1stend 's responsibility~ Is that A. 0.
Un1stead ~
A. R.ight.
Q. If any vehicles or employees of the Old Dominion Power
Company were to be dispatched to the Meadow Fork community, would you know whether or not they would be your
employees if they were not your employees Y
page 114
A. That's right.
Q. You would not know that?
A. That's right. It is possible if they were dispatched
frmn Norton office headquarters without my knowledge.
Q. But it is unlikely?
A. Unlikely, yes.
Q. Did you know, 1\fr. Teague, that-have you ever acquired
any knowledge there were no warning signs on this particular
tower in question?
A. Yes, sir.
Q. I believe you stated you never attempted to warn any

r
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of the children of the Meadow :work community not to climb
this particular tower.
A. Yes.
Q. You never had that occasion'
A. I never had the occasion.
Q. Did you say you did know there was no warning signs
on Tower 211
A. Yes, sir, tl1at 's right.
_
.
.
Q. "\Yere you aware of the fact that th1s tower IS constructed in the manner it is constructed there in accordance
"rith the sketch that has been n1arked here "Defendant's Exhibit 11"?
A. Yes, sir.
Q. You arc aware of that, tl1at it is constructed in accordance with tl1is sketch?
A. Yes.
Q. Then you must be aware, 1\!Ir. Teague, that
page 115 ~ it is a distance of approximately nineteen inches
from the ground to the lowest cross arm that
runs fron1 one corner of the tower to the other, as shown on
this sketch?
A. Probably that is approximately what it is. I haven't
measured it.
Q. Are you further aware of the fact it is approximately
five feet from this lowest, easily accessible rung or bottom
support of the tower to the first bolt that is imbedded in the
corner of tl1a.t tower?
A. I would say it is in the close proximity there, yes.
Q. Five feet. You will admit, will you not, that t~is is
a readily accessible place, that bottom rung is, that any
child could step nineteen inches to get on?
1\ir. Bowen: Objection, Your Honor. It calls for a conclusion of the witness.
The Court: I think tl1at is a conclusion the jury can rlra'v
or not draw from the facts on the diagram which has been
admitted into evidence.

Q. All right, I withdraw the question. Mr. Teague, I will
ask you if you are familiar with the cost of one of these little.
tin plaques we saw yesterday as we came back f:r;om the 1\fea- ·
dow Fork community that were plastered all over the great
big fence down at Pocket power ·plant f
.. .
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Mr. Odear: Objection.
The Court: What is the purpose of going into the cost
of one of them?
Mr. Kauffman: Your Honor please, it is a
page 116 ~ question of the responsibility of the power company to do something affirmative to prevent in-·
juries and the actual cost of doing it.
The Court : The plaque wouldn't have anything to do
with it if it cost $1,000.00.
Mr. Bowen: Not a bit. ·
Mr. Kauffman: We except, Your Honor please.

Q. Are these bolts that are depicted in the photographs
introduced in the case of this tower and on the sketch, are
those bolts that are in the angle iron on the corner of the tower
removable?
A. Well, I would say they could be removed if necessary.
Q. And it would be a simple proposition to remove them Y
A. I .wouldn't say it is too simple, no.
Q. How long has it been since you have had to dispatch or
advised to either dispatch one of your men or report to Mr.
Umstead any defect or anything that needed correction on
Tower 21?
. A. To my knowledge I have never reported any defect on
Tower 21.
. Q. At any- rate, these bolts, do you know why these bolts
are left in this tower the way they are Y
A. Yes, sir.
Q. Why?
A. To climb to do necessary repair work, maintenance
work.
Q. But you have never had any maintenance work or repair work on this particular tower!
A. No, sir.
Q. But this has been there since 1944, to your
page 117 ~ knowledge, just in the eventuality somebody had
to climb that tower for Old Dominion?
A. I don't believe I quite understand your question on
that.
Q. I don't want to confuse you. I say these bolts were
left in this tower all of these years, to your knowledge, just
hi case something went wrong with the tower and you had to
send somebody up there to do some work on it?
A. Right.
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Marvin Teague.
Q. Would you say, Mr. Teague, you would ·be qualified to be
pretty well of an expert in electricity Y
A. No, sir.
Q. Have you had-have yon ever had any special training
in electricity Y
A. No, sir.
Q. How did you get to become Manager of the Old
Dominion Power ·Company when you didn't have any particular training or experience in dealing with electricity?
A. I wouldn't consider it special training. It is more or
less picked up as the years roll by; the simplest way I can
answer that, I pick up knowledge ~f it the little I have; I
don't have much.
·
Q·. How long have you been an employee and dealing with
electricity for Old Dominion PowerY
A. Well, since 1936.
Q. You have been dealing with electricity for this company
for that entire period of time?
A. Since 1936.
page 118 ~ Q. Mr. Bowen asked Ricky Robbins, a child
~f twelve, if he knew electricity was dangerous.
I ask youA. Correction on that, please ; 1942, I actually went into
power; I transferred over to the power department in 1942.
Q. Some nineteen years?
A. Yes.
Q. Ricky was asked if he realized electricity was dangerous.
Do you realize electricity is dangerous Y
A. Sure.
Q. Do you realize how dangerous it is Y
A. Yes, I realize how dangerous it is.
Q. Do you realize that an unguarded power pole that is
easily accessible to small children is extremely dangerous 7
A. I didn't know we had any unguarded ones, if I may
answer the question that way.
Q. You certainly may.
Mr. Bowen: I object. This calls for a legal conclusion,
Your Honor.
Mr. Kauffman: I don't think it calls for a legal conclusion.
I asked the witness if he knew of the danger, and his answer
was it was not an unguarded tower.
Mr. B·owen: You haven't described the tower, the height,
the wire or anything else.

.I,. ~ ...
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r:

M arviln Teague.

I

The ·Court: It is an abstract proposition it is dangerous,
he said it is, and what was the next question?
Mr. Kauffman: I asked him if he realized Tower 21, this
particular tower, would be highly dangerous to children who
were playing in the vicinity, should know their propensity to
intermeddle and climb anything they can get their
page 119 ~ hands on.
Mr. Bowen: I object to that because there is
no evidence here to that effect.
The Court : I sustain the objection.
Mr. Kauffman: We except.

Q. Mr. Teague, you admitted nineteen years experience
directly in connection with electricity as Manager of the power
company, and as such I think you would qualify as a quasi expert. At any rate, based upon your experience, let me ask you
this, assuming, Mr. Teague, assuming that children were
playing in the vicinity of Tower 21 and that you knew that
and that those children played in the vicinity of that tower
on fairly regular occasions, then 'vould you consider that
the to,ver as you observed it yesterday and as it was on the
20th of September, 1960, dangerous to those children that
were playing in that vicinity?
1\{r. Bowen: Same objection, Your Honor. There is no
foundation here; there is no evidence here, none whatsoever,
that any child was ever hurt on this tower before September
1960.
Mr. Kauffman: As I recaH rthe. question, I will be glad to
have the court reporter read it back. I didn't ask ''were any
hurt on it.''
Mr. Bowen: He said ''assuming".
Mr. l{auffman: That they were playing in the vicinity..
Mr. Bowen: We can't assun1e that.
The Court: Go ahead and answer. I will overrule the objection and see what he says.
page 120

~

A. The vicinity?
Q. Close proximity.
A. You said "vicinity." That could be a wide

area.
Q. Make it ''under the tower or around the tower.", assuming everything I told you. Read the question back. I
don't want him to misunderstand it.
·
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Marvin Teagtt.e.

Mr. Bowen: vVe further object, Your Honor, because the
only evidence we have here is Ricky Robbins' and the only
way he got hurt was in the vicinity of the tower; it wasn't
being around the tower, not being close to the tower, but
·climbing up the tower, up the tower and coming in contact
'vith the wire.
The Court: G.o ahead and answer, 1\Ir. Teague.
(The reporter read the question on Line 6 of Page 119
to the witness).
Mr. Bowen: Same objection.
The Court: I understand he is qualifying· him. He said
"quasi." I don't know whether that is admitted, but be that
as it may, he testified he had experience in electricity, and
the assumptions he based the question on are matters the witness denied having any knowledge of, although the question is
a hypothetical question and a question expounded to an expert
and one the counsel wishes to n1ake an expert for the purpose,
and on that hasis I 'vill permit him to answer.
A. If I had knowledge of the playing on the tower, not in
the vicinity though. Vicinity 'vould take in a lot.
Q. I will try to go back and limit the question, in close
proximity; that is rigl1t around the immediate vicinity of the
tower.
1\Ir. Odear: But not on the tower.
1\tfr. Kauffman: No, I don't have to show
tbev are on the tower.
The Court : · The answer was, I believe, he did consider
it dangerous if they were playing on the tower?
1\:Ir. Odear: That's right.
1\fr. Kauffman: He said he would not consider in the
vicinity dangerous because in the vicinity could be anywhere.

page 121

~

A. I didn't say ''anywhere.''

Q. I want ~r?u. to answer, 1\~r. Teague, concerning just
around-say this Is the tower; right along around close to it.
A. 1Vel1, I still would have to answer the same way.
Q. Yon wouldn't feel it was dangerous until they climbed
it!
A. Plain rlimbing· on the tower.
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Darwin Gilbert.
Q. You will then, I assume from your answer, you would
think anywhere on the tower would be dangerous Y
A. Yes.
Q. Marvin, are you familiar and were you familiar with
the Meadow Fork community prior to or within two years
prior to September 20, 1960Y
A. Well, I wouldn't say too familiar; fairly familiar with
it, the only time having to be in and out for purposes of
checking or checking out a report or trouble on the line or
taking men in and out or something of that nature.
Q. You did realize Meadow Fork was a little community in
Lee County whose people were concentrated in that area?
A. Yes.
Q. You did know, I assume, or did you know that there was
no public playground in that area, no park Y
page 122 ~ A. Well, I wouldn't think there would be any
parks, but I don't kno'v about playgrounds. I
didn't check that part of it. I didn't have occasion to check
the playgrounds.
Q. I didn't ask if you had occasion to check. I asked if
you know there was no public playground as such in the
M~eadow Fork community.
A. There could have been what they called their playground, I may not have considered it a playground.
Q. Did you know where their playground was Y
A. No, I haven't looked for it.
Mr. Kauffman: That's all. The witness may stand aside.
The Court: Do you want to ask anything, Mr. Bowen?
Mr. Bowen: No question. It is his witness; he is bound
by his testimony. (Witness stood aside).
Mr. Kauffman: I can show you law to the contrary.
Mr. Bowen: I have been in this racket too long. You called
him to the stand and you are bound by his testimony.
The Court: You called him as an adverse witness. Call
your next witness.

DARWIN GILBERT,
after being duly sworn, testified as follows.
DIRECT EXAMINATION.
By Mr. Kauffman:
Q. Have you been sworn?

...~
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Darwin Gilbert.

A.. Yes.
Q. Where do you live Y
A. I live what they call Buck Bart's ·Chapel.

Mr. Odear: Would you mind turning around so we can
hear toot
The Court: Face the jury.
page 123 ~

Q. Have you had an opportunity to look at the
map introduced in evidence!
A. Yes, I have looked at it.
Q. Have you been able to identify where you live?
A. Yes, sir.
Q. Where do you live on that map?
A. May I show you?
Q. Yes.
A. No. 6, right here.
Q. No. 6 house. How long have you lived there?
A. I would say around 2lh years or three.
Q. 2% or three years?
A. That's right.
Q. "What is your occupation?
A. Mining.
Q. Do you have any children?
A. I have got two. One is three and the other about a
year old.
Q. Small children 1
A. Yes, sir.
Q. I will a~k you since you have been in this community if
you have observed other children in the community?
A. Which do von mean?
Q. Are there ·other children in the community?
A. Yes, they is a few children. I don't know how many,
but I "'ould say there is around in the community, I know
there is a.s much as sixty kids.
page 124 ~ Q. How many?
A. Sixty. I would say that. I guess there is
more, but I. say there would be as much as sixty.
Q. Do you know where those children play during pretty
weather, say from the :first day of May in the spring through
the middle of October?
A. They play around just through the woods; most of them
they like to travel around places like that, which I used to
do.
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Dawin Gilbert.
Q. Where did you live Y
A. I lived back at that time when I was growing up, I lived
you know on the map here where the road is turning right.
Q. Point that out to them if you will hurriedly.
A. The road goes here, I guess would be the road, and
along about here there is a little turn off. I lived up there
(indicating) .
Q. How far?
A. About a quarter of a mile.
Q. As a child, where did you play, Darwin Y
A. I played around the woods up there.

Mr. Bowen: I object. This is a gTown man.

Q. I withdraw the question. Since you have been a grown
man, 1\fr. Gilbert, I will ask you if you have becon1e familiar
with the l\feadow Fork community.
A. Yes, sir.
Q. Since you have been living there.
A. Yes, sir. I lived there all my life. I am twenty-four,
be twenty-five in July.
Q. Since you have lived where you now live,
page 125 ~have you become familiar with what has been described as Tower 21 where Ricky Robbins was
burned?
A. Yes, I have been through there and traveled through
there around others too. The school, we used to play there.
:Mr. Bowen:

Do what?

A. vYe used to play around the tower and have played
on them.

1\fr. Bowen: 'Ye object. Which tower are you talking
about'
A. Tower 21, what he got hurt on.
Do you know where Tower 21 is y

l\fr. Bowen:

A. That's right, but I don't know the numbers of it.
1\fr. Odear: \\There he used to play; he is twenty-four.
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G-ilbert.

"\Ve don't think that is material. It is too remote in time.
The Court : I sustain the objection.
Mr. l{auffm.an: I really hadn't asked him about that.
Mr. Odear: You hadn't, but he said that.

Q. I haye tried to ask what he observed since he lived
where he now lives. Have vou had occasion to visit the vicinityt These fellows object"to "the vicinity". IIave you had
occasion to visit this Tower 21 in question since you lived
there f
A. Yes, I have, quite a few times. In fact, me and Sam
Holnws con1e through, not under it, beside of the tower. Of
course, we didn't g·o through this way. There was a rope; I
guess it w·as tied about eight or ten feet by the tower and
had a stick in the rope and the ground ·was worn through
in under it where I guess there had been children.
l\:Ir. Odear:

We object to his g·uessing.

A. But that was under there.

page 126

~

The Court: I sustain the objection to what
conclusion he might have drawn. Tell what you

saw.

Q. Tell what you have seen while you have been at that
tower.
J\1r. Bowen : When was this?
Mr. Kauffman : I asked him since he lived there.

A. It has been around two years. It was along the first
or second day of squirrel season; it has been about two years.
Q. Is this Tower 21 you are talking about?
A. That's right.
Q. Darwin, have you ever noticed any children at this
tower since vou lived there?
A. This pa'rticnlar one, no, I ain't; not this particular one.
Q. Have you ever noticed any children playing near this
particular tower?
·
A.
ell, the one back from this tower that he got hurt on
this way-

"r

Nfr. Bowen: I object.

.ill..
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)

',~

106

Supreme Court of Appeals of Virginia

Darwin Gilbert.
The Court : Objection sustained.
Mr. Bowen: Confine it to the tower Ricky Robbins was on;
that is the tower in this case, please.
Q. Can you add anything else to this particular tower 1
A. No, not no more than I told you I haven't seen kids
there. All I seen was the rope tied up in the tower.
Q. Are there any means <>f access to that tower, in other
words, paths, country people call them paths, 'vhere people
walk?
A. Well, yes. They is a path goes right through in under
the tower, I mean right beside the tower; and
page 127 ~ there is one goes up on the left side to the top of
hill, which I guess you all traveled if you went
up there to the tower, you traveled the path.
Q. H<>w many towers are there in or near or close to the
Meadow Fork community?
A. They is three right there from the school house to the
one Ricky got hurt on. One at the church house; that would
be four right close in the community.
Q. I will ask you this, if you have ever had occasion to
notice an employee or truck of the Old Dominion Power
Company in the Meadow Fork community.
A. Yes, I have. I have seen them come through there.
Q. At a time you didn't-let me finish-at a time when
children were visible from the highway climbing on the tower
across from the Meadow Fork community--! mean from the
old ~feadow Fork School 7

Mr. Odear: We object; that is a different tower.
The Court: That is not the tower we are investigating. I
sustain the objection.
Mr. Kauffman: Your Honor please, we respectfully except and I want to see the Court in chambers on that question because I want to state what his answer would be in the
record out of the hearing of the jury.

In Chambers:
Mr. Bowen: Your Honor, I suppose he wants to ask the
witness the question and he wants this witness to answer
the question, so bring in the witness; let's see what he wants
to ask.

Ricky Edsel Robbins v. Old Do1ninion

P~wer

Co.

107

Darwim- Gilbert-Sam H.ol1nes. (In Chambers)
Mr. Kauffman: What I want to do-I have
asked the question basically to the effect whether
or not he has seen Old Dominion trucks and employees in the Meadow Fork community in a position whet:"e
they could have seen children climbing on the tower opposite and across the road from the old }feadow Fork
School. That is substantially what I wanted to ask him, and
as a part of the question to confine that to within the last
three years. And I want to state in the record what his
answer would be substantially, and that is "yes".
Mr. Bowen: Since Brother Jay is not under oath~ir. Kauffman: The Court has ruled on numerous occasions that if you want to object to the refusal of a witness
to answer a question, you must state in the record what that
answer could be reasonably expected to be.
Mr. Odear: Since he is here, why don't you bring him in
here'
The Court : He just wants the answer in.
Mr. Odear: Since he is available, let him state.
The ·Court: Let him come in.
~{r. Kauffman: I have two witnesses I am going to use
to show the same thing.
The Court: All right; bring them both in.

page 128

~

(~1:r. Kauffman brought Darwin Gilbert and Sam Holmes
in chambers)

Mr. I{auffman: Have you seen Old Dmninion trucks and
employees in the Meadow Fork community in a position where
they could have seen ehildren climbing on the tower opposite
and across the road from the old ~Ieadow Fork School within
the last three vears?
Darwin Gilbert : There where the school house used to be,
it could be seen easily from the road. Kids used to play all
over it.
page 129 ~ Mr. Kauffman: Have you seen Old Dominion
trucks go by there when children were on the
tower¥
Darwin Gilbert: Yes, at school time I have.
Mr. Kauffman: That is where vou now live? That's when
you were living where you now live?
Darwin Gilbert: Yes.
Mr. Bowen: I understand his answer is that is while the
Meadow Fork School was there.
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Darwin Gilbe·rt-Sa.n~ Holmes. (In Chambers)
Darwin Gilbert : Yes.
Mr. Bowen: And in operation.
Mr. Odear: It has been close to six years ago so it couldn't
be in the last three years.
Mr. l(auffman : I think the question states within the last
three years.
1\fr. Odear: It couldn't be within the last three years because the school has been closed.
Darwin Gilbert: I meant in the school reg-ulation they
played there and trucks would go by.
Mr. Odear: 'Vhat do you n1ean?
Darwin Gilbert : 1Vhen school was going on.
The Court : That l1as been about six years ago~
Darwin Gilbert : Yes. And of course they have been over
there afterwards too, of course. I don't know whether they
have in the past year, but there is kids playing around them
all the time.
Mr. l(auffman: 1Vhat we are trying to get in tbe record is
your experience with Old Do1ninion trucks coming through
the community when kids were there as recently
page 130 ~ as three years. If you know the answer to that, answer it, and if you don't, so state. If you can,
state one. way or the other. I mean during the sun1mer
months or after school during the time of school when kids
are there.
Darwin Gilbel't : I could not say there.
1\fr. l{auffman: I want to ask the same thing of Sam
Holmes.
Sam Holn1es: "\Veil, I drove a truck in that hollow ever
since 1951 up until1959 and I have seen those kids all around
the tower and close to the tower and on the tower.
The Court: Which tower are you talking about?
Sam Holm.es : Rig-ht above the school there.
The Court : Go ahead.
Sam Holn1es: Also I have seen trucks and passed them
different times and kids would be around the tower, and one
day I passed, they ·were on the tower as I went up and as I
con1e back too, and I passed the power truck at the mines
d0,\"11 tl1ere ri~bt below Creed Carter's. I don't guess you all
kno'v where that is.
The Court: When was that?
Sam Holmes: It was about 1958.
The Court: Is that when they were having school there or
not?
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Darwi1l1 Gilbert-8011n Ho·l'lnes. (In Qhambers)

Sam Hohnes: No, they had tore the school house down. It
was in the summertime.
The Court: All right, anything else, either of you all want
to ask these witnesses?
:.M:r. Bowen: I don't think so. It is an altogether different
tower.
The Court: For purposes of clarification Y
~{r. Bowen: No, sir. Just a minute. (Conferred with Mr.
Odear).
(The two witnesses left chambers).
page 131

~

1\Ir. J(auffma.n: The authority I have for this
proposition is that the essential quest~on in all
of these trespassing children cases is merely one of whether or
not there is an unreasonable risk of harm to the child, and
that this means that the defendant first must have reason to
anticipate the presence of the child at the place of danger and
that where we can show a tower in the same community as
within 400 or 500 yards of the tower upon which this child
was injured and the fact that the defendant had knowledge or
certainly there were circumstances where the defendant
sl1ould have had knowledge that the children of that comInunity as recently as 1958 were climbing on a tower in the
comn1unity that was clearly visible from the highway running through the community, that that should have relevancy.
It is relevant evidence as to the foreseeability and putting the
defendant on knowledge that children were climbing their
towers in fhe c01nmunity and that then after that knowledge
if they had done anything toward warning ~hildren or even
nttempting to warn them or putting warning signs on· the
tower, just in that community where they had this knowledge,
that they would have prevented this entire catastrophe. The
law is that it is just a question for the jury to weight the risk
of injury to the children as opposed to the expense and utility
of taking- smne preventive action by the power company. That
is the criteria that is e1nployed in all these cases, and where
it can be shown, as we think it could in this case, that the
defendant should have had this knowledge. Of course, for
several reasons these prior trespasses are important at both
towers, which we have offered evidence to prove and at the
other tower which defendant should have· had .
page 132 ~ actual knowledg-e, is extremely important, plus the
fact that even though the school in the first in-
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stan-ce is gone, the same kids and the same children or others,
same number of children are still in the community and paths
to this particular tower are well traveled and the coal mines
close by.
The Court: Y·our evidence is about Tower 23, and you are
talking about Tower 21, and that is where I am sustaining the
objection. The location of the tower is important, its availability and construction. If the child had been hurt on the
tower you speak of, it might be a different proposition, but
you are speaking of another tower at another location that
can't even be seen from the hig·hwa.y, and to impute knowledge
to the company of somebody playing around this particular
tower at another area because they were playing around one
near the school house doesn't seem to me to be proper, and
the location thereof. The whole case turns on the question of
location in these particular cases, and that is probably the
most important part of the whole case, the location of this
tower. If you are going to prove your case by undertaking
to prove children were on another tower somewhere else,. it
would be highly prejudicial to this case. I can see where
Old Dominion might be liable if the child had been hurt on
the tower at the school house if y9u show children had been
playing in there and they had knowledge of it, but to say that
because children were playing on another tower, therefore
the company had notice they were playing on the tower is a
conclusion I don't think you can reasonably draw. And since
the cases unanimously hold that the location of the tower and
its construction are very important in these· cases
page 133 ~ and have to do with the question of whether or
not the company can reasonably suppose that a
child will be playing in that particular vicinity; and I think to
prove your case by the use of another tower at some other
location some distance away, in vie'v of the road and in view
of where the public school was and in close proximity to it is
entirely different. There have been cases on these tower cases
where the power pole or tower was located near a park or
near or in the public highway and so forth, and that evidence, of course, its location there was vitally important.
But I think here you are going to have to prove your case by
showing what happened at this Tower 21 and not what happened at some other tower; and as to the evidence which you
propose there for the jury to hear, I sustain the objection.
Mr. Kauffman : Of course we wish to except to the Court's
ruling on that and in respect to that and further point out, as

. -··--~~-··
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Professor Prosser has said in an article written in 47 Cal.
Law Review, 427, that if a power pole is located in open
country at a distance from the highway or habitation or if it
can be climbed only with great ingenuity and difficulty, there is
no ·reason to expect a child will climb it. If all those conditions
are met, unless there is some past experience-and this is
what we are trying to show in this case, unless there is past
experience which gives the defendant warning, if children of
the Meadow Fork community are climbing one tower, they
can plainly see, that the jury would be entitled-it would be
a question for the jury as to whether or not that evidence was
sufficient to put them on reasonable notice that those same
children would likely climb another tower in
page 134 ~ close proximity of the one they could see from the
road.
Mr. Odear: Your Honor please, even Mr. Belli, the man in
that book, recognized the importance of the location. If it is
in a remote area, you can't expect children to climb it. To
show one at the school yard where children play, is quite a
different thing from away back on top of a mountain in the
woods. To show they had climbed one tower doesn't show that
you can reasonably anticipate they will climb others.
The Court: I dare say there is no pole or tower a child over
twelve can't climb. The question here is 'vhether or not the
company can reasonably expect children to be playing around
Tower No. 21 'vhere it was and could expect them to be climbing it at its location.
Mr. Kauffman : But, Judge, the effect of your ruling is
this: that no reasonable mind could conclude that this is
relevant evidence in this case; in other words, you are ruling
this out from the jury by saying that it is not admissible and
cannot bear any relevancy and no reasonable mind would conclude that knowledge that they were climbing a tower shown
to be in close proximity in the same community to another
tower. In other words, that the prior experience there would
be absolutely irrelevant to any reasonable mind insofar as
establishing the fact that they would be likely to climb it and
able to gain access to another tower.
The Court: Of course, you are not dealing with attractive
nuisance. It doesn't come under that law.
Mr. Kauffman: No.
The Court: Here you have a child climbing a
page 135 ~ tower for a particular purpose. He wasn't playing on the tower. He was climbing it for the
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Tommy Wade.
purpose of seeing if he could locate somebody in the area.
I realize that the point is of some importance, but that is
what I am going to rule. That's what I'm for. I have the
responsibility.
Before the jury:
Mr. Bowen: Are you through T
Mr. Kauffman: Yes, you may cross examine.
CROSS EXA~IINATION.
of Darwin Gilbert
By 1vir. Bowen:
Q. Darwin, how many children do you have Y
A. Two.
Q. One boy and one girl Y
A. That's right.
Q. How old is the boy 7
A. About three.
Q. How old is the girl?
A. She is about one or maybe a little older.
Q. Are you any relation to Ricky Robbins or his familyT
A. No.
Q. No relation 1
A. No relation that I know of.
Mr. Bowen: That's all.
The Court: Is that all, Mr. Kauffman?
Mr. Kauffman: Yes, sir.
The Court : You may stand aside.
"\Vitness stood aside.
page 136

~

TOMMY WADE,
after being duly ~worn, testified as follows :
DIRECT EXAMINATION.

By Mr. Kauffman:
Q. "What is your name?
A. Tommy Wad e.
0. How old are you?
A. Fifteen.
f
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Tomnty Wade.
~Ieadow Fork eomn1unityY
A. I stay with my Grand1ua. 'Ve moved from l\IIeadow
.F,ork to J(eokee.
Q. You live in l{eokec now 1
A. Yes.
Q. How long has it been since you spent any time In the
~Ieadow Fork conununity?
A. I stay there with my G,randma. I com.e down there every
week end. 1\Iy grandn1other lives in 1\feadow Fork eomTnunitv.
Q. iVhat is your grandn1other 's nan1e?
A. Verg·ie 'V ude.
Q. I will ask you if yon arc fmniliar with Tower 21 where
Ricky Robbins was injured.
A. Yes, sir.
Q. I will ask you how many times-if you have ever been
to this tower.
A. I have been around the tower and under it two or tln·ce
tin1es.
Q. How many times have you been around near the towerf
A. I couldn't say that because I have been up there lots of
times.
page 137 ~
Q. How n1any tin1es? Can you give the jury an
estimate by telling then1 wl1en you would go and
so forth?
A. "Tell, I would go up, you seeQ. Talk to that fellow right there, one of tbe-{indicating
juror).
A. 'Ve would go of a clay. 'V e went up there to ride horses.
And about 100 feet of the tower, there is a field down there;
we would go up there on week ends too.
Q. 'Vhen l1as this been?
A. I guess it has been a bout pretty close four or five years.

Q. How long have you lived in

1\I r. Bowen: We n1ove to strike the evidence of this witness.
It is too ren1ote in time.
The ·Court: You say you rode a horse up there four or five
years ago¥
A. Yes, sir.
The Court : 'Vhere was tha.t?
A. There is a field down below the tower.

'·.
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Tommy Wade.
The Court: Down below the tower f
A. Yes, sir.
The ·Court: On down on the level below where you start to
climb to the tower Y
A. Yes, sir.
The Court: I will let the evidence go in, this particular
instance.

Q. Have you ever been up in the vicinity of the tower on
other occasions? If so, tell the jury when and where, the
best you can tell them where you were. If you were with
other boys, tell who they were.
A. I was with Ricky, the boy that got hurt.
page 138 ~ We went up there with BB guns shooting at the
tower, and my brother '~r oody Wade.
Q. When was this?
A. Four or five years ago.
Q. Have you been there since?
A. No, sir.
Mr. Bowen: Same objection.
The Court: The last time you were there was four or five
years ago?
A. That's the last time.
Q. That is from today?
A. Yes, sir.
The Court: You were up there one thne with Ricky?
A. Yes, sir. I guess I have been up there two or three
times with him. We would go across the bill fishing at Wolf
Harbor fishing.
The Court: Go ahead.
A. That is about all I know, sir.
Mr. Kauffman: You may ask.
Mr. Bowen: No questions.
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W o.od;y Wade.
Mr. Kauffman:
brother's name?

You may stand aside.

What is your

A. Woody.
"\Vitness stood aside.
WOODY WADE,
after being duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Kauffman:
Q. Your name is Woody Wade?
A. Yes, sir.
Q. How old are you?
A. Seventeen.
page 139 r Q. Do you live in the Meadow Fork community!
A. I live in Keokee.
Q. Have you ever lived at Meadow ForkY
A. Yes.
Q. When?
A. It has been about three or four years ago.
Q. While you were in the Meadow Fork community, I will
ask you where you spent your spare time in the summertime,
where did you play?
.
A. Up on the hill and around that tower and on that hillside
up there.

The Court:
you.

Speak out louder, Woody.

We can't hear

Q. Around the hillside, and what else did you say!
A. Well, in under the tower.
Q. Could you tell the gentlemen of the jury and the Court

with any degree of certainty or give a good estimate how
frequently you went up there 1
A. Well, we went up there pretty often.
Q. About how often?
A. About every day, I guess.
Q. During the summer months Y
A. Yes, sir.
Q. For how many summers was this?
A. It was about every summer, I guess, while I lived up
there.

116

Supreme ·Court of Appeals of Virginia

W qpdy Wade.
Q. Since you have been living there-you say you have
been living at Keokeef
A. Yes, sir.
page 140 ~ Q. 'Vhen you go back and visit your grandmother, what do you do Y
A. What do I do?
Q. I mean, have you been playing- in the same vicinity since
then?
A. Yes, I have been up there since, when I visit.
Q. Around this tower?
A. Yes, sir.
Q. When you said you bad been under the tower, explain the
c-ircumstances.
A. We have been under the tower and playing around
under it and that is about all.
Q. Did you ever touch it or climb it?
A. I have never clin1becl it, but I have touched it.
. Q. Have you seen anybody else climb it?
A. I have seen n1y brother.
Q. You have seen him climb it~
A. Yes.
Q. Is that the one that was in here a. minute ago Y
A. Yes.
Q. When you would g·o to tl1at tower, Woody, did you always take the same path or how did you g·o?
A. You can take the same path or go different ways.
Q. How many different ways from the highway in the
~feadow Fork community-your grandmother is who?
A. Vergie 'Vade.
Q. 1Vhat is your grandfather's name?
page 141 ~ A. Enoch Wade.
Q. From Enoch Wade's house there, how would
you go usually?
A. You would go out down to Boot Robinette, Buford
Robinette and up through that way and straight up to the
tower.
Q. 'What otl1er ways have you traveled going to the tower?
A. You can go by Milton Napier's a.nd around the hill and
up to the tower.

1\Ir. I{auffman:

You may ask.

CROSS EXAlVIINATION.

By ~fr. Bowen:
·Q. How long has it been since you were up there, WoodyY

~-
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Tomltny Wade.

A.
Q.
A.
Q.
A.

About a year ag-o, I guess, the last time I was up there.
You are seventeen?
Yes.
But you never did clhnb the tower?
No, I never did climb it.

l\ir. Bowen: That's all. J\!Iay I ask To1un1y vVade a question~

The Court: Yes, you can cal1 hhn back for further cross
examination.
Witness Woody 'Vade stood aside.
TOl\iil\'IY "\VADE,
was recalled by Mr. Bowen:

CROSS EXAMINATION.
By l\ir. Bowen:
·Q. Tommy, I forgot to ask you when you were talking about
the tower awhile ago; were you talking· about the tower Ricky
got hurt ·on?
A. Yes, sir.
Q. Have you ever climbed that tower during the past two or
three years 1
A. I have climbed up to the second bar.
page 142 ~ Q. Up to the second bar?
A. Yes.
Q. How long ago has that been?
A. Four or five years ago.
Q. Four or five years ago¥
A. Yes.
Q.. Is your father living?
A. Yes, sir.
Q. Did you tell hbn you had been on that tower?
A. No, sir.
Mr. Bowen: That's·aJI.
Mr. Kauffman: That's all.
The Court: You may stand aside.
('Vitness stood aside).
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ERIC WAYNE CAPPS,
after being duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Kauffman:
Q. You are Eric Wayne Capps?
A. Yeah.
Q. Do you know where Ricky Robbins was burned?
A. Yes, sir.
Q. On what towerf
A. Yes, sir.
Q. I believe you went up there with the jury yesterday.
A. Yes.
·
Q. I will ask you if you had ever been to that tower before?
A. Yes, sir.
Q. When?
A. Me and Ricky went up there to get kindling
page 143 ~wood, one time.
Q. By that, what do you mean Y
A. To build :fires with.
Q. Where did you go?
A. We went right down below it, about 100 yards, I guess.
Q. Which way did you go to get in there?
A. From Ricky's house right up to it.
Q. Did you play on the tower any Y
A. No, not that time. I ain't never been on that tower.
Q. You have never been on that one Y
A. No.
Q. Is that the only occasion you have been to this particular
towerf
A. No.
Q. How many other times f
A. I couldn't name them.
Q. ·Can you tell approximately and what the occasion was;
in other words, what did you do when you went around the
tower before f
A. Just playing around.
Q. Could you give an estimate to this jury how many times
and which summers those were, etc.?
A. It was in the summer while school was out, when school
was out at Reece Creek.
Q. How old are you Y
A. I'm thirteen.

. . . v . l~

Ricky Edsel Robbins v. Old Dominion Power Co.

119

Wayne W oodart.
Q. How long ago has this been you have played around this
tower?
page 144 r A. It has been about three or four years ago, I
guess.
Q. Did you play around it during more than one summer
or just in one summer?
A. I don't know. It was in the summer. I don't know
how many times I went up there.
Q. Can you say it was as many as fi-ve or as many as-can
you give the jury-you know about how many times you have
been up there. Tell the jury about it.
A. Well, I have been up to that mines below it about a
hundred yards.
Q. How many times?
A. We went up there lots.
CROSS E-XAMINATION.
By Mr. Bowen:
Q. Let's see; how do you spell your last name f
A. Capps. Two "p's."
Q. You say you went up there one time within a hundred
yards of this tower to get kindling wood 7
A. Yes, sir.
Q. How long ago was that?
A. About 2¥2 years ago, I guess.
Q. Was that the last time you were in that neighborhood Y
A. Yes, that was before Ricky got hurt.
Mr. Bowen: That's all.
Mr. Kauffman: All right.
Witness stood aside.
page 145

r

WAYNE WOODART,
after being duly sworn,. testified as follows :

DIRECT EXAMINATION.
By Mr. Kauffman:
Q. How ·old are you?
A. Twenty-two.
Q. Twenty-two years of age?
A. Yes.

..
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Wayne W oodarl.
Q. Are you familiar with the tower 'vhere Ricky was
burned?
A. I have been through there.
Q. How many times have you been through there?
A. I wouldn't know exactly.
Q. Could you give an estimation for the jury~
A. It has been about eight or ten times, I guess.
Q.. When you went through there, what was the occasion
and who were you with?
A. I went throug·h there hunting· one time with a Robbins
boy.
Q. Which one?
A. Quentin.
Q. Ho,v old is he and how old are you Y
A. I am twenty-two and he is about seventeen.
Q. vVhen was that y
A. Well, it was back in the summer.
Q. Which summer?
A. This year-no, it was last year.
Q. Before Ricky was burned?
A. No, it was after he was burned.
Q. After he was burned?
A. Yes.
page 146 ~ Q. I am not asking about anything that transpired after he was burned. Try to confine your
testimony to before he was burned.
A. I have been through there is all.
Q. ·Could you tell the jury on what occasions and so forth f
A. I have been through there hunting.
Q. While you were going through there, were children accompanying you or were you by yourself?
A. No, there were no children with me at all.
Q. Did you see any children Y
A. No.

Mr. Kauffman: That's all.
Mr. Bowen: No cross examination.
Witness stood aside.
Mr. Kauffman: Excuse me just a second; I want to find
out some more names very briefly.
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BERL NAPIER,
after being duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. I{auffman:
Q. Is your name Berl Napier1
A. Yes.
·
Q. Do you live in the lVIeadow Fork community?
A. That's .right.
Q. 'Vhat is your father's name?
A. :Milton Napier.
Q. I believe your father owns the land on which this tower
is located?
A. Yes, that's right.
Q. How old are you Y
page 147 ~ A. Sixteen.
Q. You are sixteen now?
A. Yes, sir.
Q. liow old were you when Ricky was hurt?
A. How long ago has that been?
Q. It was September 1960.
A. Fourteen.
Q. Prior to the time Ricky Robbins was injured, I will ask
you if you had occasion to go to the vicinity or to the tower in
question?
A. Yes, I have.
Q. "7bere he was hurt f
A. Yes, sir.
Q. Could you tell the jury the best you can when you were
up there and what the occasions were and if anybody went
with vou?
A. ··well, I have been up there hunting lots of thnes, I would
say forty times, I guess, right by the tower.
Q. When you went, were others with you?
A. Yes, they was two boys followed us once.
Q. Who were they?
A. Ricky and Wayne.
Q. Ricky and Wayne?
A. Wayne Penley. They wanted to go hunting 'vith us.
Q. How far did they follow you T
A. About 100 yards from the tower, I guess.
Q. Before you got to the tower?

. _,. __ ·-""''
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Berl Napier.
page 148 ~

A. Yes.
Q. Then what happened?

A. Well, I can't hardly remember, but they
went ·back.
Q. Went back where f
.
A. I think they went back home and we went home.
Q. You said you have been up in there forty times hunting;
this was prior to the time Ricky got hurt 7
A. Yes, that's right.
Q. Have you been up in the vicinity of the tower and around
near the tower on other occasions Y
A. Yes, I have. We used to ride the horse close to it, not
far from it.
Q. Where did you usually spend your vacation time when ·
you were not in school, BerH Where did you and other
children of your community, your neighbors, where did you
usually play? In what area did you go to?
A. Just around in the community; you know all around over
my place.
Q. How much land does your father own there?
A. I think it is about fifty-three acres.
Q. You played; did the other children play on your father's
land?
A. Yes, they have.
Q. Wbat did you consider to be your regular play area,
playground, so to speak Y
A. Well, we didn't have a specific, particular place.
Q. Did you roam all of the woods around Y
A. Yes, sir.
page 149 ~ Q. Was any of the land in your community
where you grew up in the Meadow Fork area such
that you couldn't get on or that anybody objected to you
travelling on?
A. No.
Q. Was any of it posted!
A. Not that I know of, in that community.
Q. How many other children played with you in tha.t area Y
A. You mean around the tower?
Q. Yes. And in the area of the tower.
A. Quite a few. Just different ones.
Q. How many different ones, or did you usually play with
the same ones Y
A. The same ones mostly.
Q. Wbo were they, some of them Y

. ,._
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B erl Napier.
A. Well, the Wade boys and Lewis boys that lived there.
Q. Who else?
A. Robbins boys.
Q. The Robbins boys, did you consider them playmates!
A. Yes.
Q. That is Buford Robbins' boys?
A. Yes.
Q. Did you state that you and other children had played in
this vicinity near this tower Y
A. ·Yes.
Q. On more than one occasion?
A. Yes.
Q. How many brothers do you have!
page 150 ~ A. Seven.
Q. How old are they Y
A. Well, I am the youngest.
Q. You are the youngest?
A. Yes.
Q. What is the next oldest brother of yours 1 How old is
he?
A. He is about twenty-three or twenty-four.
Q. State whose job it was, upon whom did the task fall of
getting firewood and kindling wood, stovewood in the fall of
the year at your house, say two or three years before Ricky
was burned?
A. My brother and me.
Q. Where did you get that wood 1
A. We got it up on the ridge around the tower there.
Q. Where does the path lead to that you followed 7 In
other 'vords, which path did you follow going into the tower!
A. Well, I have been around from both sides of it around
to it.
Q. Is there a path leading from your home around that
wayY
A. ·Yes.
Q. And the other path is the one we went up yesterday!
Or do you know where we went up yesterday?
A. No, I don't.
Q. The one that goes up by Buford Robbins', is that the
other you were talking about 7
A. ·Yes.

Mr. Kauffman: You may ask.

·~
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B erl Napier.
page 151 ~

CROSS EXAMINATION.

Bv Mr. Bowen:
· Q. Let's see, you say your father is named l\Iilton?
A. That's right.
Q. You haven't seen this map before, have you?
A. Yes, I think I seen that yesterday.
Q. 'Viii you step over here a 1uinute? (Witness did as requested). This is the road that goes up the hollow beyond
your house. This is designated as your father's house; a
bridge across there; do you recognize that on that?
A. This is our house?
Q. Yes.
A. And this is the bridge?
Q. Yes.
A. Yes.
.
Q. Now, up in this area is where your father owns land,
isn't it?
A. Yes, up in here (indicating).
Q. And up in here s01newhere is this cleared field you are
talking· aboutf
A. Yes.
Q. That is where sometimes you would ride the horse?
A. Yes.
Q. That field would be somewhere-let's see, here is the
last fence mark here on t1Je top of this-

l\Ir. J{auffman: If Your I-I on or please, since I didn't ask
this fellow anything about this field, l\fr. Bowen would not be
permitted to lead hin1 in trying to place a mark
page 152 ~ on the map where the field is, since I asked nothing
about it.
l\fr. Bowen: Ife said it is where he used to ride the horse,
Your Honor.
l\1r. J{auffman: As far as placing the field on the map, I
think the witness should do it unassisted.
The Court: He would have to familiarize hin1self with the
map and if he can place the field on the map he can do so.
A. This is the tower'
Q. Yes. This is the tower and this is your house.
A. Well, I would say it would be right in here (indicating).
Q. Will you rna rk there with pencil the boundary of the
field ; take a pencil and mark it the way you started to. Go

't ·-

c •••

-

..!.Y

/

Ricky Edsel R.obbins v. Old D01ninion Power Co.

125·

Sherwin Gilbert.
ahead and do it. (witness did as requested). Right in there.
All right, have a seat. ~fr. Napier-Berl, when you were
hunting up in there, there is a large area up there to hunt in?
A. Yes.
Q. In fact, there are hundreds and hundreds of acres beyond this tower in which to hunt 1
A. Yes, there is.
Q. Isn't that right 1
A. Yes.
Q. There is just one mountain after another?
A. Yes.
Q. You go up there squirrel hunting!
A. Yes, sir.
Mr. Bowen: That's all.
The Court: Just a minute, Berl, when you speak of being
in the vicinity of this tower and you spoke of
page 153 ~ riding· a horse not far from it and you and other
children playing-! believe you said you and
other children played in the vicinity of tl1e tower. Is that
what you said 1
A. Yes.

The Court : 'Vha t do you mean by
were you playing?

''vicinity"~

A. In the field; I guess it is about 100 yards.
The Court: Tl1at is the field you speak of?
A. Yes, sir.

The Court: All right.
('\Yitness stood aside.)
SHER,VIN GILBERT,
after being duly sworn, testified as follows:
DIRECT

EXA~IINATION.

Bv ~fr. Kauffman:
·Q. Your name is Sherwin Gilbert?

......
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Sherwin Gilbert .

.A. Yes.
Q. Are yon a brother to Darwin who testified a minute
ago!
.A. Yes.
Q. I will ask you to relate to the jury what experience you
have had. You are familiar with the tower where Ricky got
burned?
A. Yes, I'm familiar with it.
Q. How many times have you been to this tower or around
about itY
A. I eonldn 't say how many times I have been through
there. I have been through there a lot, hunting.
Q. Prior to the time Ricky got burned on this tower, I will
ask you if yon had occasion to observe any small children
within the area of the tower <>r close to it or in the woods near
it; and if so, please state where they were.
page 154 r A. Maybe a little while about so long before
he got burned, we took this boy and the Penley
boy, I mean he follo,ved us through the woods; we took and
tied them up. We thought we would keep them from following
us. We crossed in under the tower to get there. And we tied
them up to keep them from following us. And we came back
and kept them tied awhile and come back and let them loose.
We thought that would scare them back to the house, but
instead of going back to the house, they followed us on.
Q. Is that Wayne Penley and this boy here (indicating the
plaintiff) ?
A. Yes. This boy.
Q. How close to the tower were they when you tied them Y
A. They was a right smart piece when we tied them; we had
went to another tower and passed the tower.
Q. When you let them loose, what did they dot
A. They followed us on in home then.
Q. Back by tlJ.e tower f
A. No, we went down the hollow and them come on out
through there. We went under the tower, but the wire was
high where we come across. We went like this (indicating)
and back this way and the tower ran straight across this
way.
Mr. Kauffman: You may ask.
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Sherwin Gilbert.
CROSS EXAMINATION.
By Mr. Bowen:
Q. You were playing pranks on Ricky and Wayne, is that
right?
A. We was wanting to keep them from following us. We
were hunting.
Q. You and your brother had gone squirrel
page 155 ~ huntingY
A. No.
Q. Rabbit hunting or what 7
A. Me and Berl, not my brother.
Q. You and Berl Napier had gone hunting?
A. Yes.
Q. Hunting for what?
A. Squirrels.
Q. Ricky and Wayne wanted to go with you Y
A. Yes, they followed us.
Q. You didn't want them to go, did you?
A. No.
Q. Did you tell them to go home f
A. We tried to. We told them to go home so they wouldn't
scare the squirrels.
Q. But they wouldn't go home 7
A. No. So we just tied them up.
Q. So you and Berl went squirrel 'hunting?
A. We was coming down the hill and come back; we walked
down the hill so far and come back.
Q. People bunt, go squirrel hunting; there are hundreds
and hundreds of acres in that section 7
A. I guess so.
Q. Over beyond this tower f
A. Yes.
Q. And that is where people go hunting for squirrels 7
A. We hunt around fhe tower and all over there.
Q. There are about fifteen or twenty different
page 156 ~ ways you can get over into that section squirrel
. hunting, isn't there Y
A. Well, if you are going rthrough the hollow, you still have
to go under it.
Q. You hunt squirrels in the woods?

_
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Bill Robbins.
A. And the tower is in the woods too.

Q. That's right; that's. all; thank you.
'Vitness stood aside.

BILL ROBBINS,
after being duly sworn, testified as follows:
DIRECT EXAMINATION.
By 1\'Ir. J{auffman:
Q. Your name is Bill Robbins'?
A. Yes, sir.
Q. 'Yhere do you live!
A. I live right next to the old l\-Ieadow Fork School l1ouse
just across the branch from it.
Q.
ere you living there when 1\{eadow Fork School was
being operated as a school Y
A. No, I lived up the creek about half a 1uile above there.
Q. 'V11en you n1oved there, the school had already heen
abandoned1
A. Yes, it had been tore down.
Q. Did you live in the lVIeadow Fork con1munity at that
timet
A. Yes, I lived on tlw head of 1\Ieadow Fork about half a
mile from the old schoolhouse.
Q. Since that tin1e I believe you have driYcn tlw scl1ool
bus.
A. I drove a school bus last year.
Q. V\T ere you driving a school bus at the thnc Ricky was
burnedT
A. Yes, I was.
Q. At that tin1e do you know· how nHtny children
page 157 ~ approximately rode that school bus from the
1\{eadow Fork community?
A. Well, from the ~feadow Fork alone, there was about
thirty.
Q. About thirty?
A. Yes.
Q. About thirty of school ag0 that rode to Pennington-is
that where you took them'

'y

A. Yes.
Q. Do you know how many children-are you familiar no'v
with the relative number of children compared to what you

1:..

Ricky Edsel &bbins v. Old Dmninion Power Co.

129

Bill Robbins.
were hauling when Ricky was injured to the school as attended
Meadow Fork School fron1 the ~1eaclow Fork area when school
was being opera ted'
A. Around forty then.
Q. And thirty off of Meadow Fork Y
A. Ye.s.
Q. You are talking about }r!eadow Fo1·k?
A. Yes. All together there are about forty on both creeks
around the old school and up on Meadow Fork.
Q. Now, were you familiar with the 1\feadow Fork comnlunity and the nun1ber of children in it from the time the old
l\feadow Fork School was torn down until the time Ricky
was injured 1
A. Pretty well.
Q. ''\7hat would you say was the number of children of
sehool age in that community during that time?
A. I figure around forty. There is some moved in and some
n1oved out; on the average of forty. That is all Meadow Fork,
you know 1\feadow Fork and the creek together, the majority
of them come from the two creeks.
page 158 ~ Q. Are you familiar, Bill, with the range of
these children and where they had to play in the
J\feadow Fork community!
A. 'Yell, they wasn't n1uch place for them to play but in the
woods ; wasn't no school ground n1uch for them to play in,
and the majority of them played in the woods. When you
passed there then you could see the woods 'vould be full up in
the hills.
Q. Is that situation the same today at the time Ricky got
hurt as vou Jutve been referring toT
A. When tl1oy ain't in school, they came up and played
around and hid a lot all the time when thev ain't in school.
'Vhen there ain't no sc-hool, they are generally around there
playing-.
Q. They even come in, I believe you said, from other coinnlunities ~
A. A lot of tilnes they come from other creeks and play,
even some from up at Keokee come down; some of them plays
a round there.
CROSS EXAMINATION.

By l\fr. Bowen :
·Q. Your name is W. C. Robbins 7
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M.argaret Robbins.

A.
Bill.
Q.
A.
old.
Q.
A.

Yes, I go by the name of vY. C. sometimes, sometimes
How many children do you have?
I have raised eight. My youngest now is fifteen years

You live next to where the old school used to be!
Just across the branch.
Q. I believe that is designated on the 1na.p as House No.

17
A. It is across the branch; I imagine that's it.
Q. Across a foot bridge Y
page 159 ~ A. Under a creek that's between my house and
where the old school used to be; that garage is
mine.
Q. When did you build that?
A. It has been about a year ago~ a little over a year ago.
Q. When was the schoolhouse torn down T
A. I don't remember just-it has been around five years.
Q. ·You say the children up there play in the woods 1
A. Yes, they play in the woods about all the time.
Q. There isn't much else up there?
A. Well, there wasn't no playground around. The ground
is rocky; they go in the woods.
· Q. If you play anywhere you would have to play in
the road or in the woods, 'vouldn 't you f
A. You're about right.
Q. That's all; thank you.
Witness stood aside.
MARGARET ROBBINS,
after being duly sworn, testified as follows :
DIRECT EXAMINATION.

By Mr. Kauffman:
Q. You are this child's mother? (indicating plaintiff).
A. lam.
Q. How old are you?
A. I will be thirty-two years old September 1st.
Q. How many children do you have 7
A. Six.
Q. Could you tell the jury anything about how long you have
lived in the Meadow Fork community and so forth Y
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A. We will be-well, I have lived in Meadow
Fork community for fifteen years.
Q. During that fifteen years, have you become
acquainted with the habits of the children in the area there,
where they play?
A.. Yes, most of them I have.
Q. Could you tell this jury where your children play and
where the other children play in that community?
A. My children play down the road from the house and they
play in the woods at the back of our house.
Q. Do they have any other place to play Y
A. No.
Q. How about the other children in the cominunity?
A. They didn't any of them have any place to play.
Q. Do you know basically where they playY
A. As far as I know, most of them play around in the woods.
Q. Is that in front of your house or to the back or to the
right side on the map, and is it in the direction towards the
tower No. 21 or away from it?
A. They play in the woods all over, but my children, Ricky,
J. B., James Buff, play in the woods back of the house.
Q. How old is J. B.?
A. He will be nine in October.
Q. How old is your son Ricky Y
A. He will be fourteen years old April 22nd.
Q. vVould you say how old your other children are!
A. Ricky will be fourteen April 22; Linda will be twelve in
October, or Linda was twelve in October. Charlotte will be
eleven in September and James will be nine in
page 161 ~ October. I have two small ones; David, he will
be seven in November, and Bryan, the baby, will
be five in February;
Q. Is Ricky your eldest child!
A. Yes, sir.
Q. Did Ricky during the summer immediately preceding
the time he was hurt, did he have any household duties to
perform for you?
A. He did.
Q. What were they?
A. He had the winter wood to gather; so at the time Ricky
was burned he had enough kindling gathered in there under
the floor to do practically all winter which he had gathered out
of these woods at the back of the house and up near the tower.
There was no place else there for the boy to get wood.

page 160
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Q. Had he done that other summers and other occasions?
A. He did it from the time he was big enough to go to the
woods and drag in a pole of wood; he had done it.
Q. Did the other children ever go with him 1
A. Eric Wayne Capps has went with him; Wayne Penley
has went with him a few times. My other little boy, he went
with him all the time. They went together since J. B. was old
enough to go and help drag in the wood; J. B. w·ent along
too.
Q. Margaret, I believe after Ricky was injured, you were
at home at the timeY
A. Twas.
Q. Tell the jury what happened the day he was hurt.
A. Well, Ricky had been wanting to go hunting,
page 162 ~ and his father ·had kindly promised him the day
before he would take him. Anyway, the starter
on our car was torn up, and my husband had been ·walking to
the store to catch a ride to Stone Creek; he told n1e at breakfast, he said, ''Tell the1n to go ahead.''
Mr. Bowen: That is objected to as hearsay.
The Court: Just tell what you did and what you saw, not
what somebody told you.

Q. Not what they said.
A. Anyway, Ricky came in from school; he ate supper; he
got his work in; we never told him to get his coal in or his
water. He always came in and got his work in without being
told, then he would ask if he could do something. He got his
work in, he sat down to eat supper. He said, ''Mama, is
Daddy going hunting·~" I told him no, I told him what his
Daddy said. So he left. He was gone, I would say, about three
minutes. He came back, him and Wayne and said, ''Mama,
can I go hunting with Silven and 'Vayne?'' I told him, ''Yes.''
He left. My husband was late getting in from work. My husband got in around twenty-five minutes to 6:00. Anyway, I
was putting his dinner on the table and he was getting ready
for s1.1-pper when Wayne comes and hollers. I couldn't get
Wavlle to tell me which tower Ricky had fallen off of. I know
at that time I was crying-, I was begging Wayne to take me to
this tower, but Wayne was going towards his home and point-:ing, but he never did tell me the correct tower. My husband·
passed me up, him and my brother. I looked back and my baby
was behind me. I told my brother, ''You go on and help Bu-
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ford. I will take the baby back.'' My husband passed me up
and was going around the hill to the wrong tower.
page 163 ~ Ricky hollers and said, ''Here I am, Mom.'' I
said, "Ricky, are you hurtf" He said, "I don't
reckon I'm hurt.'' I said, ''You wait there on me until I holler
at your Daddy.'' I hollered until I made him hear, and Ricky
walked up to me, and from then on I don't know. He was
burned so black that around his eyes looked like white paint.
I can shut n1y eyes now and see the kid walking up to me.
First thing he says when he walks up, "Mama, don't start
crying. I 'n1 not hurt bad.'' He says, ''You're going to take
me to the hospital. I'll be aH right.'' We took him straight
to the hospital. He didn't even come in the house. He got
out of the car and walked in the hospital; they put him to
bed. I asked Dr. Kinser-my husband hadn't got there yetI asked Dr. IG.nser if he thoug-ht Ricky would live. He said,
''I can't tell you. We will have to wait and see how many
blisters he has.'' Next day he told me we could expect the
worst, and that's all I know. I knowed the kid played in the
woods. There was nowhere else for the kid to play unless they
played in the road with the other boys. A lot of times he
would play marbles. I didn't think he would be burned on the
tower. I kne\v he had fallen off the tower. I asked him where
he got his matches. He said, "I don't reinember." I asked
him what happened ; ·he didn't remember. I said, ''Ricky, did
you build a fire before you climbed the tower or after 1'' I
couldn't understand that a tower would burn him like that.
Q. What did he say?
A. He didn't remember. So we were on the way to the
hospital; we passed the Old Dominion Power plant at Stone
Creek or where it used to be, and he looks at the tower. He
says, "I remember now. I climbed one of the
page 164 ~ towers and the juice got tne. ''
Mr. Bowen: This is hearsay.
1\{r. Kauffman: I realize it, Yout• Honor. The reason 1
didn't stop her-I think it is admissible under the exceptions
to the l1ea rsay rule as being part of the res gestn, the first utterance; the kid was there when he first remembered what
hanpened. lTnder the circun1stances it would be admissible as
being the best evidence available as to how he got burned.
Mr. Bowen: You haven't laid foundation when this was or
l1ow remote it was. Passing the tower at Stone Creek.
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Q. Let me go into that. Would you tell the Judge exactly
what the circumstances were, how long this was and what
Ricky's condition was, what emotional and physical state he
was in and whether or not he was able to talk to you about
what happened before.
A. Well, you meanQ. How much time elapsed from the time you first saw him
until he made this statement?
A. I would say it was about twenty n1inutes from the time
he came to me until we were at Stone Creek because we were
really driving fast.
Q. Before this time what was Ricky's apparent awarenessY
Was he able to talk about what happened before that time?
A. No, he was in a state of shock, but he was scared. He
kept trying to prove when he got-by this guy, Coolidge G~l
bert went with us to the hospital; he kept trying to prove by
Coolidge that when we got to the hospital he would be all
right. He kept saying, ''I'm going to be all right, ain't I, Coolidge.'' He said that all the way until we got to
page 165 ~ Stone Creek, then he saw the tower and it came
back to him what happened. He was so sick that
night I didn't question him. Next day the doctorQ. ·You're going too far. Let's get back. vVhat was Ricky's
condition when he first told you what happened? What was
his condition immediately prior to that?
A. I don't know what you mean.
Q. Was he alert and able to talk to you? Was he as well as
he is today or what?
A. He was able to talk. He talked all the way to the hospital.
Mr. Bowen : Excuse me, Mrs. Robbins. I understand she
testified that just as soon as Ricky got-or as soon as she got
to Ricky or Ricky got to her, Ricky says, "Mother, I'm not
hurt very bad. Take me to the hospital; I'll be perfectly all
right.'' Did I hear that or not?
·

A. No, I didn't say that. I said Ricky says, "You're going
to take me to the hospital and I'll be all right.''
Mr. Bowen: Isn't that the same thing? Go ahead.
Q. Go ahead.
A. Where must I start!

... ~
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Q. Yon say it was twenty minutes approximately from the
time yon first saw the child until he saw something at the
Pooket.
A. He saw one of these towers.
The Court: Twenty minutes from the time yon first saw
him; by that time Wayne had been to your house, had come to
the house from the tower and told you and you had gone up in
the direction of the tower Y
page 166

~

A. Well, Wayne comes to the porch. I went a
little 'vays from the house. I wasn't out of sight
of the house when Ricky come to me and Ricky had to be
behind Wayne. I had run to Collier's house. I had just got
to Collier's house when Ricky come down the hill and into the
road to me.
Q. I believe you stated you asked him what happened at
that timeT
A. I did.
Q. He couldn't tell you?
A. I said,- 'Ricky, you're burned up. "I said, "How did it
happen T" He said, "I don't remember." I said "Where did
you get your matches?' '
Q. When was the first time he was able to remember what
happened?
A. He wasn't. able to remember until he saw this tower at
Stone Creek what had happened. We was passing.
The Court: I think I will have to sustain the objection. It
isn't a spontaneous explanation. We have the boy here anyway. We can't contradict " 1hat he says today. There is no
contradiction in the case that I can see.
Mr. Kauffman: That's trne, if Your Honor please, but if
you will recall, this child that testified that he does not remember what happened today. Yon see, he says he doesn't
remember anything about what happened on the tower, and he
is apparently suffering from retrograded amnesia. I think,
therefore, what he said when he did remember when he was
talking to his mother would be very important.
page 167 ~ Tl1e Court: Are you trying to show something
you can't show by him at this timeT
Mr. Kauffman: Yes.
The Court : I would like to see you in chambers. Any more
questions you want to ask her f
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Mr. J{auffman: No, that was the last question I wanted to
ask her.
The Court: Gentlemen, you may take a short recess.
In chambers:

(Margaret Robbins)

Mr. Kauffman: What I was trying to show, Judge, is now
R-icky described the happening of this accident since he can't
testify about it and since the statement was made to her on
the way to the hospital while he was in a state of semi-shock,
as to what he remembered as to how he got hurt; something
l1e can't testifv about now.
The Court: ~ \Vhat did he say?
:Aiargaret Robbins: It 'vas the second day or it was the
third day. The second day he was so sick, so weak, I didn't
talk to him.
The Court : vV e are talking about when you got to tl1e
Pocket plant.
Margaret Robbins: That is when he said be remembered
how he got hnrt, that he climbed the tower. That's all he said
right at the time. He told me about climbing this tower.
The Court: vVhen was that?
Margaret Robbins: That was the third day after he was
burned.
The Court: I don't know that that substantiates or contradicts what he testified. ''!J1at he said three davs later certainlv wouldn't be evidence. I atn not sure whether what he
·
said thirty minutes or an hour after the accident,
page 168 ~ under the circun1stances, would be evidence.
~Ir. l(auffman: I thought he said or told her
"rhat happened at the Old Dmninion plant, but now you said
he didn't tell you what happened until two days afterwards.
1\Iarg-aret Robbins: He told me how the juice got l1im two
days after and he told tne at Old Dmninion Power plant what
happened, that he climbed this tower; that was all he told me
then. But when he first come up, he couldn't remen1ber anything, but when he saw the tower it all come back to hin1; he
told me he turned loose of one bolt and reached for this other
up 'here higher, which hand was near where the bottom, so
the static from this wire stretcl1es his arm (indicating) up,
and he was fighting this power trying to get loose and lost
consciousness.
The Court: When was that?
Margaret Robbins: That was as soon as he was able to
talk.
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The Court : \Vhen?
Margaret Robbins:_ He was burned Tuesday. That was
Thursday morning I questioned hhn.
The Court: I sustain the objection to w·hat he said two or
three days later. As to what he said at the time he was at the
power contpany, it substantiates what he said today.
lVIr. l(auffn1an: I thought this other might be ad1nissible.
lVIarg·aret Robbins: He did say when we passed the power
plant, he said, "Mom, I remember what happened now."
That's the way he said; he said, "I climbed up on the tower
and the juice got me and drawed me.'' He said, ''The juice'
got me anrl drawed 1ne" and then he was so sick we didn't
·
talk to him any more about it.
page 169 } :Mr. Kauff1nan: Were you able to talk to l1im
about anything· else until Thursday morning;?
l\:fargaret Robbins: "\Ve didn't talk to hiin very n1uch because be was real sick, doctors and nurses with him all the
time; on "\Vednesday they were with hhn all day until about
2 :30 and we didn't have a chance to talk verv much.
Nir. Kauffman: Did you talk to him any about what happened until Thursday mol'nin~·?
lVIargaret Rohbins: No, I a1n Slll'e we didn't, not until
Thursday morning because the only thing we were thinking
about was to try to pull him throug·h and we was all working
'vith him and the doctors had done told me that1\tir. J{auffman: ,Judge, I feel that under her testimony he
was not able to eomn1unicate with him for the first few hours
or a. clay and a half, whatever it may be, from the time he got
to the hospital on Tuesday night until Thursday morning;
that since l1e was not, under her evidence, able to communicate with them until Thursday morning that that would still
be the best evidence available concerning what happened at
the particular time, since the boy is obviously now suffering
from retrograded amnesia.
The Court: There is no evidence on that.
~ir. Odear: Not only tl1at, but the fact tl1at it is the best
evidence does not make it admissible if it is hearsaY. Lots of
·
times the onlY evidence you have is hearsav.
1\fr. J{anffn1an: I think it is part of th'e res p:esta insofar
as ·it was the first communication he was able to make concerning how the accident happened because of his severe injuries.
page 170 ~ ~fr. Odear: I think it is too ren1ote in time
to be part of the res gesta.

•
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The Court: I don't think you can get it in as an exception
.
on that ground.
Mr. J{auffman : Please note an exception as far as that is
concerned, and we will offer the evidence concerning what he
said there at the Old Dominion plant concerning the exact
utterance he made, that he said he climbed the tower and the
juice got him and that it 'drawed'' him, to use her phraseology.
Mr. Bowen: There at the old Pocket Plant?
1\{r. Kauffman: Yes.
Mr. Bowen: How long was that?
Margaret Robbins: Approximately twenty minutes. I
wouldn't say for sure, because he just came in hmne, we put
him in the car; we drove fast. You can estimate about the
tiine it would take from our house to the Pocket, but we were
driving fast. I don't know how fast, but I would say approximately twenty minutes.
Mr. Odear: There is no evidence ho'v long it was after the
accident the boy remained unconscious and got to the road.
To establish how long it was after the accident, the twenty
minutes she was talking about, how long that was after the
accident, there is no evidence and I don't think it is established within sufficient proximity of the time.
The Court: The whole theory of explanations of that kind
is on the basis they are made spontaneously and before
a person has time to think about what happened. .And the
point of time is never extended very long-, because that would
defeat the whole purpose. I know of no case in
page 171 ~ which you can wait twenty or thirty minutes and
then get the statement in on the basis of being
part of the res gesta. It could be the boy was unable to think
of what happened for several days and suddenly it came to
hun and he said what happened. I don't understand that that
would be part of the res gesta because it was not spontaneous.
It is not close in time. At any rate, in this case the boy
is here and he says he climbed the tower and there is no question about the fact he was hit with electricity. I don't think
that has been controverted.
Mr. Kauffman: Well, we except theri to the Court's ruling
respectfully. It is a close point. I know it is close. It might
be clearly inadmissible. I don't know.
(Counsel referred the Court to Watson v. Da-niels, 183
S. E. 187.)
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.The Court: I sustain the objection as to that particular
point.
Mr. Kauffman: We have already excepted.
Before the jury:
~{r. Bowen: I have no questions to ask this witness, Your
Honor.
The Court: Mrs. Robbins, you may stand aside.

Witnes-s stood aside.
Mr. Kauffman: Judge, I might note that when I announced I had only one witness, I have medical evidence. It
was taken by deposition. We will try to hurry along with it.
Ricky, you get back on the stand. Ricky, take your book with
you.
RICKY R.OBBINS,
recalled.
REDIRECT.
By Mr. Kauffman:
Mr. Kauffman : I believe the Court has now ruled and I
have not excepted to it and agreed to let this book be introduced in evidence.
~

Q. Have you read the chapter on electricity
Mr. Bowen questioned you about?
A. No, sir, but I couldn't find any place in it about high
voltage.
Q. You couldn't find any place in the hook about high voltage?
A. No, sir.
Q. Could you find any place where it said anything about
the danger of electricity
A. No, sir. (Witness stood aside).
page 172

Mr. Bowen: We will let the jury decide that. You will
have the opportunity to see this l)ook. May it please the
Court, I believe this is the deposition they took in Richmond.
Mr. Kauffman didn't take it. I didn't take it. It was taken
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by other lawyers and there are some objections, which the
Court should rule on before it is read to the jury.
The Court: Have you got another witness you could use Y
~1:r. l{auffman: Yes, sir.
The Court: Suppose you call him.
LONNIE SAMUEL HOLMES,
after being duly sworn testified as follows.
DIRECT

EXA~fiNATION.

By :Nfr. l{auffman :
Q. Your name is Lonnie Samuel Holmes 1
A. Yes.
Q. Where do you live?
A. Keokee.
Q. Are you related in any way to Ricky Robbins or any of
his folks?
page 173 ~ A. No, sir.
Q. I will ask you if you are familiar with Tower
21 that has been placed on the n1ap, Defendant's Exhibit 1,
as being the tower where Ricky Robbins was burned.
A. Yes, sir, I am.
Q. I will ask you wl1at your occupation is.
A. Right at the time being, it is sawmilling.
Q. Sawmilling?
A. Yes.
Q. What has been your oceupation the last ten years?
A. Well, truck driver mostly.
Q. V\TJ1ere have you been employed as a truck driver?
A. Martin Branch Coal Company up here at North Fork.
Q. Is that in the area near 1vfeadow Forkf
A. Yes, sir, it's on Meadow Fork.
Q. Are vou familiar with the Meadow Fork cominunitv?
A. Yes,· sir.
..
Q. As part of your duties as a truck driver, I will ask you
what your routes were or your principal route and where the
mine was.
A. I had three mines I hauled from. I went up the left 'hand
hollow hy fhe Primitive Baptist Church, then I went up the
ri~ht hand hollow that goes up. I believe, Somers Creek.
Q. On this map do you recognize those two places you have
just. described?
A. 'Yell, I ain't too familiar with the map, but-
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Q. Looking at the map-come here and look at the map,
Sam. This has been designated as No. 2; aspag·e 174 ~ suming this is Penley's Store, could you point on
the map the routes you are talking about V
A. 1Vell, this is Somers Creek, is that right? I hauled out
of 'here where tbe road cmnes up; I guess it comes this way.
Q. No. This is the intersection opposite Penley's Store.
Now can youA. Right here is where you turn off here and go up Somers
Creek; this goes to the head of the fork.
Q. Is that marked 776 on the map, that goes up Somers
Creek!
A. I think so.
Q. Can you look at it and see!
A. The road goes up. It forks like this, the road does, just
like it is right here (indicating). There is another road supposed to be back down here at the Methodist Church. I hauled
out all three of these roads.
Q. Is one of the roads identified on the map as Route 6287
A. I ain't sure w·hat the routes of the road is.
Q. The one that goes through Meadow Fork community.
A. Yes, it goes right through there (indicating on map).
Q. How long have you travelled that routef
A. Ever since 1951.
Q. I will ask yon during the past four years if you have
seen on occasion employees of the Old Dominion Power Company in this vicinity and vehicles identified as being Old Dominion Power Company trucks?
.A. Yes, sir, I 'have, about, I say, two years ago. I haven't
hauled any coal out of there since two years ago.
Q. Tell your experience then for the two years
page 175 r immediately preceding the last coal you hauled
out of that area.
A. Sir?
Q. Tell the jury then wl1at you have seen with reference to
the Old Dominion trucks and employees in that area, the Meadow Fork community along Route 628.
A. I 'have seen kids climbing.
0. I didn't ask about children. I asked about employees
of Old Dominion and trucks.
A. I have passed them on roads different times.
0. In that community?
A. Yes, sir.
Q. Are you familiar with Tower 21 where Rickv was
burned?
~

t
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1

A. Yes, sir.
Q. What is the occasion for your being familiar with this
tower?
A. I hunt a lot back in there.
Q. Give the jnry a reasonable estimate of how many times
you have 'hunted in that area.
A. I have hunted in that area for, I say, seven or eight
years, I guess.
Q. How many times could you tell the jury you have hunted
in that area per year?
A. Well, they have been lots of times. I couldn't say for
sure, but I say twenty-five or thirty times a· year.
Q. In the area of Tower 21?
A. Yes, sir.
Q. I will ask you if on these occasions you have
page 176 ~ had an opportunity to observe other persons o·r
infants, children, in the vicinity of Tower 21 Y
A. Yes, sir, I have seen kids around the tower.
Q. Tell the jury when and where and what the circumstances were.
A. They would be-I have seen some of them, they was trying to climb them. I don't know how 'high they were going,
but they would be up two or three stirrups.
Q. By ''stirrups' let me show you exhibit marked Defendant's Exhibit 11, and on this exhibit it is identified as a sketch
of T{)wer 21.
A. They would be up along in here (indicating).
Q. Step up and show the jury that. (witness s'howed jury)
Were you up there yesterday when we went to the tower?
A. Yes, sir, I was.
Q. When we came down I believe we cameA. We came this way (indicating).
Q. Toward that tower. Now the time you would see these
children on the tower, where would you see them Y
A. Right along in here (indicating )where the cross bars
are.
Q. How close is that, Sam, to this first bolt that is imbedded
in the corner?
0. I would be afraid to say. I .don't know. I never did
pay too awful much attention to it, but I would say it is
from three to four feet of it anyhow.
Q. Could you tell the jury how many occasions you have
seen children on this tower?
page 177 ~ A. I have seen them eight or ten or maybe
twelve times. I am not positive. I didn't pay too
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awful much attention. Kids-you're liable to see kids anywhere.
Q. Have you been able to recog11ize and can you identify
for the jury the names of any of the children you have seen
at this tower or on the tower 1 I believe you have .seen them
on it?
A. ·Yes, I have seen them on it before, but I didn't know any
of the kids. I don't know too many people's kids in there. I
know the grown people but I didn't pay too much attention
to the kids, what their names were.
Q. Have you on occasions been hunting in this area and
seen children that were not on the tower but were close to it f
A. Yes, sir, I have seen them close to it.
Q. flow many occasions would you say you have seen
children close to the tower!
A. Twelve or thirteen times. Different times, I mean.
Q. Have these times been within the last three or four
years?
A. Yes, sir, they have.
Q. I will ask you if you ever saw anything around this
tower that wasn't normally attached to it.
A. Yes, there was a rope there.
Q. Will you look at this map or sketch, the one I have just
asked you to testify from and tell the jury where you found
this rope and what it looked like.
A. It was tied right along in here (indicating) and it was
swinging down here with sticks in it. They had been swinging on it, looked to me like.
page 178
~r.

~

Mr. Bowen: We object unless he saw it.
The Court: Sustained.
Kauffman: It is a proper objection.

Q. You can just tell what you found there.
A. The leaves and weeds were wore off under the tower and
there was a path here inside of the tower.
Q. From which direction did the path come?
A. From this direction (indicating).
Q. What kind of rope was that? Was it just attached to
one placeT
A. It went across on to the other side of the tower and the
rope was tied in the middle over the middle of another rope.
Q. Do you remember if it was tied across this direction or
in this direction (indicating) ?
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A. I am not positive which way, which side of the tower it
was tied to. It was tied to both sides of the tower, I remember
that. The rope was swinging down. I thought once I might
get it and then I thought it might belong to this power company. It was a sea grass rope is what it was.
Q. Wb.at is a sea grass rope Y
A. Plow line is what I "rould call it. You use them on a
horse.
Q. On the occasions you have been to this tower, I will ask
you if you have always taken the same route?
A. Going that way, yes, sir.
Q. Going that way, yes 1
A. Yes.
page 179 } Q. 'Vhat would be that route Y
A. Well, you would go across the bridge at Buford Robbins' house and go by Napier's house and then go up
the hollow the way we went yesterday and you go right on up
the hill. ·v{e have been in that hollow hunting and all around
them ridges up there.
Q. Have you ever done any nig-ht hunting in that area?
A. Yes, sir.
Q. When you would night hunt, have you taken the same
route or a different route?
A. I went the same way. And I have con1e up througlt Wolf
Harbor.
Q. How do you get there by the Wolf Harbor~ Where docs
that road come from and where does it lead to?
A. You go in there down about a quarter of a mile from the
mouth of what they call Rock Lick. There is a nline in the
hollow and there is a truck road up through there.
Q. How far does the truck road go?
A. It goes plumb to the head of the hollow.
Q. How close to Tower 21 is the drift mouth where the
truck road goes?
A. There is a mine right in below Tower 21; I say it is in
3,000 feet of it or maybe better. I am not positive.
Q. Is the mine visible from the tower and vice versa is the
'
tower visible from the mine Y
A. Yes, sir.
Q. Is the mine operated by electricity, or do you know?
A. I imagine it is.
page 180 } Q. You don't know?
A. No, sir. I think they got Diesels up there.
I'm not for sure .
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Q. There has been some q nestion here, Sam, concerning the
other tower; there are h\7 0 other towers in 1\Ieadow Fork
eormnunity; are you familiar with the other two towers in
that con1muni ty?
A. I know where they set at, but I have never been up to
them.
Q. You have never been up to either one of the1n 1
A. No, sir.
~Ir. Kauffinan: Your Honor please, I have one further
question I would like to ask this witness, but before I do so I
would like just very briefly to see the Court before I ask him
tl1e question in chambers.

In Chambers:

1\fr. l{auffman: This question would l1e for the purposes
of impeachment of 1\tir. ]\{arvin Teague when he said he had
never l1ad any knowledge of people climbing these towers. I
can prove by this witness to the contrary because of the fact
that a representative of the Old Don1inion Power Company
came to the school where this boy went to school and had an
announcement made as1dng the students in the school to quit
climbing those towers, and if they didn't, somebody was go·
ing to get killed.
1tfr. Bowen: 'Vhich schooH
~fr. l{auffman: He didn't attend school at J\feadow Fork.
lie attended at Calvin, which is the next comn1unity on up the
road. It is just a question solely for the purpose of ilnpeaching 1\{r. Teag-ue.
1\fr. Odear: 'Ve object to every question you
page 181 ~ ask about "these towers.'' The Court limited you
to this tower. This tower wouldn't l1ave been
where the children from that school were warned about climbing.
Mr. Kauffman: I think 1\{r. Teague tC~stified, ''If there
had been any knowledge to that effect, I would have known
it or the probabilities were I would have known it."
1\fr. Odear: The fact tl1at he g·oes to a school and says,
''You fellows quit climbing the towers' '-they have got sixty
or seventy. That 'vouldn 't prove 1\Ir. Teague knew that
children had been climbinp: this tower.
Mr. l{auffman: It would prove he had knowledg-e somebody was climbing them. He said he never had any know-
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L,o'fllfllie Samuel Holmes.
ledge, and this question I know got in the record without being objected to, that he had no knowledge of any children
climbing any tower of Old Dominion on this power line.
Mr. Odear: I don't think it is in the record, but even if it
did you can't impeach a witness on an immaterial question.
Mr. Teague wouldn't know.
Mr. Bowen: Your Honor, you lmow it is quite some distance from Meadow Fork to Calvin. In fact, it is, I would
say, a few miles at least. Somebody may have come to the
school at Jonesville or Norton; I think this is highly irrelevant here.
The Court: Of course I would limit you to this particular
tower. I remember Mr. Teague saying he had no knowledge
of children being on Tower 21. The only question asked Mr.
Teague was with reference to the tower in the vicinity of
Meadow Fork. I think he did branch out and say that he
didn't know, didn't have any knowledge of them being on any
tower in this vicinity of Meadow Fork. But I
page 182 ~ don't understand that he undertook to say be had
no knowledge of any children being on any tower
on the line. At any rate, that would not be evidence in this
case if he did have knowledge of them being on a tower in
Calvin or some other point.
Mr. Kauffman: It wouldn't be offered for evidence. It
'vould be offered for the purpose of ilnpeachment.
The Court: Let's don't ask him that question.
Mr. Kauffman: Exception.
Before the jury:
1\fr. Kauffman: Your Honor please, I believe we have in
the record concerning this man's testimony, what it would be
•
on this other tower, do we not f
Mr. Odear: Yes, sir, you put that in awhile ago.
1\{r. Kauffman : You n1ay ask.
CROSS EXAMINATION.
By Mr. Bowen:
Q. Sam, how old are you?
A. Twenty-six.
Q. Wbere did you go to school f
A. Calvin.
Q. Have you generally lived in the Calvin area!
,..
h2.
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L.o'Mllie Samuel Holmes.
A. Born and raised there.
Q. Did you ever live at Meadow Fork Y
A. No, sir.
Q. You just hauled coal from two or three mines in that
neighborhood?
A. I 'hauled coal from three mines and I have hunted there.
I used to live at Rock Lick.
page 183 ~ Q. How far is that from Meadow Fork Y
A. If you went the highway it would be about
five miles.
Q. Five miles Y
A. Yes, sir. It's about a mile to go across the hill from
here.
Q. Up the road it would be about five miles Y
A. Yes.
Q. You say there was a coal mine over across the mountain
south of this tower?
A. It was right down below the to,ver, yes, sir.
Q. How long· 'has it been since that coal mine has been in
operation?
A. It is right now.
Q. Are you sure of that Y
A. I am real sure it is.
Q. How long has it been since you were theref
A. It has been about three or four months.
Q. Three or four months Y
A. Yes, sir.
Q. How long did you haul coal through Meadow Fork?
A. I hauled from 1951 to 1959.
Q. Yon are a pretty good hunter?
A. Fair.
Q. 'What do yon generally hunt for up in there T
A. Usually when season is open, anything that comes in
front of me.
Q. You go squirrel hunting?
page 184 ~ A. Yes, sir.
Q. Deer hunt?
A. Ain't no deer back in there.
Q. Is there plenty of squirrels Y
A. Yes, sir.
Q. It is quite a large hunting area back in there f
A. Yes, a pretty good lot of acres back in there.
Q. Several hundred acres, a rep 't there T
A. I never did have them laid out, but I guess they are.

•

.r ~\

4,'

148

Supreme Court of Appeals of Virginia

L.o'fllnie Samuel H olrn.es.
Q.
A.
Q.
A.
Q.
A.
Q.

Just one n1ountain after another?
Ye.s.
How long has it been since you were in there huntingY
It has been about two months ago, I guess.
How long ago?
About two months since I was up in there hunting.
You say you have seen children near this tower Y
.L~. Yes.
Q. Some eight or ten times Y
A. Yes, or maybe more.
Q. When you saw the children, how close were you to this
tower?
A. vVell, I was a hundred yards or better.
Q. Was this in the wintertime or summertime!
A. Fall of the year.
Q. Were the leaves still all on the trees Y
A. Yes, sir.
Q. And on all the bushes Y
page 185 ~ A. Yes, sir.
Q. And you could see a l1undred yards through
those bushes 1
A. Yes, sir.
Q. Can you give us the nmnes of any children that you saw
anywhere close to this tower?
A. No, sir, I don't know those kids up in there by their
names. I just know them when I see them.
Q. You can't give us the name of a single child?
A. I don't know any of them. If I knowed them I would tell
you.
Q. If you saw children around there eight or ten times,
would you think you would recognize some of them?
A. If I seen them I would.
Q. You said you sa.w them eight or ten times.
A. If I would see them now, I would know them.
Q. If you saw them now?
A. Yes, sir.
Q. Did you ever tell anybody before this case came up that
vou had seen children around this tower Y
· A. Yes, sir; that's how come me down here.
Q. Who did you tell?
A. I have told up at Welch's Store. I told at Welch's Cafe
at the mouth of the hollow, I said I didn't see how the kids
kept from getting killed up in the hollows.
Q. 'Vho did you tell?
A. Mrs. Welch .

...
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Q. Anybody else f
A. The store was full there. I don't remember
exactly who all was in there.
Q. If you saw children around the tower, why didn't you
report it to Old Dominion Power Company~
A. \Veil, it wasn't non.e of n1y business to watch out after
their business because about all I can do is take care of my
own.
Q. You are a grown man and you tell us you saw children
around the tower eight or ten ti1nes and you never reported it
to any e1nployee or representative of the power company?
A. No, sir.
Q. And you have no reason for it except to say it was none
of your business 1
A. \Yell, it isn't any of my business what other people's
kids do. That is their parents' business to look after their own
kids. I have got kids of my own. I have to kindly watch after
them myself.
Q. Are you any relation to Ricky Robbins or his family?
A. No, sir, not as I know of.
Q. Not that you know of?
A. No, sir.
Q. The closest you ever saw any of these children was a
hundred yards away?
A. I have seen them on it.
Q. I say that is as close as you 'vere to the tower?
A. Yes, sir.
Q. In the summertime or the fall of the year when the trees
and bushes were full of leaves f
page 187 ~ A. Yes, sir.
Q. You say you hunted up there about twentyfive or thirty times a year?
A. Yes, sir, something like that.
Q. Over a period of how many years?
A. \Veil, it has been about, I guess, eight or nine or-I
never counted the exact days, hut it has been a long time. It
has been a many lot of years.
Q. If you hunted the.re thirty times a year over a period of
eight years, that would be over three hundred times, wouldn't
it?
A. I guess it would, yes, sir.
Q. During that time being up there over three hundred
times, you have only seen eig-ht or ten children near the tower?
A. Well, I never counted them. There was lots of kids up
there different times.

page 186

~

150

Supreme Court of Appeals of Virginia

Lot'llnlie Samuel Holmes.
Q. But that is during the eight years you hunted up there \
\
and you hunted approximately thirty times a year 7
A. Yes, ·sir, I hunted like that.
Mr. Bowen: That's all.
REDIRECT.
By Mr. Kauffman:
Q. When you hunted up there, did you always go in the area
of the tower?
A.. Yes, sir, you have to go right by it going down that hollow; you go right past it.
Q. These thirty thnes you are talking about, were they all
during the daylight hours Y
A. No, sir.
page 188 ~ Q. You say you do night hunting. Were you
including that in there 1
A. Yes, I own coon dogs.
Q. Have you owned coon dogs several years Y
A. I have owned dogs ever since I was big enough to know
what a dog was.
Q. In the eight years you have been going up there, Mr.
Holmes, have you ever noticed any warnings signs or other
signs on Tower 21 Y
A. Nothing but the tower there is all.
Q. On this time you observed this rope or check line or
plow line, whatever it may have been, where were you when
you saw that?
A. We walked right by the tower the way the road goes by
the tower down the hollow and we happened to look around
and Darwin Gilbert was with me and I told himQ. Don't say what you told him.
A. I said, 'Here is a-''
Q. Not what you said either.
A. Anyhow, there was a rope there and so I started to get
the rope and decided it might belong to somebody else; you
know, the state might have had it in there or something. I
went over and looked at the rope, and the ground was worn off
slick with the rope where it looked to me like somebody had
been swinging.
Mr. Odear: We object to what it looked like.
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L.om'l-ie Sanvuel Holmes.
A. In other words, there 'had been somebody drug their
feet.

page 189
·

~

Mr. Odear: We object to his conclusion about
'vhat he thinks might have happened there.
The Court : I sustain the objection.

Q. You have already described the condition of the ground,
so I don't want to ask anything else with reference to that.
You may recross-examine.
RECROSS.
By Mr. Bowen:
Q. Did you generally hunt by yourself?
A. Sometimes I do and sometimes I don't. It all depends.
Q. These twenty-five or thirty times a year, did you generally hunt by yourself!
A. Sometimes I did and sometimes I wouldn't be by myself. It all depends; if you are talking with a man and he
wants to go hunting, you go 'vith him.
Q. 'Who did you hunt withY
A. I hunt with Darwin Gilbert, Tom Holmes, Carlos Collier
and Clarence Martin.
Q. In this area f
A. Yes.
Q. 'Why don't you hunt closer home?
A. I will tell you; people have about hunted it to death;
their ain't no game there. You have to go where there is game
if you kill it.
Mr. Bowen: That's all.
Mr. Kauffman: That's all.
The Court: Stand aside.
Witness stood aside.
page 190

~

The Court : Do you have any other witnesses
other than the deposition?
Mr. Kauffman: No.
The Court: It is almost five o'clock. Let me have the deposition overnight and I will rule on the objections tomorrow. Gentlemen of the jury, we will adjourn until tomorrow
morning at 9 :30. Do not discuss the· case with anyone or allow
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anyone to discuss it in your presence.· (Adjourned until 9:30
January 4, 1962).
January 4, 1962 :
In Chambers:
(Referring to deposition of Dr. lfunter S. Jackson)
The Court: The first objection I see is on Page 'vith reference to the photograph attached to the back of the deposition, which the doctor says was taken in his presence.
Mr. Bowen: We have no objection to the black and white
photograph.
The Court: On Page 11 it speaks of putting the boy under
general anesthesia and it discusses the question of the pain
and suffering of the plaintiff. The doctor refers to having to
put him under general anesthesia to change the dressings and
so forth on the burned areas. The objection is made that
since he was under general anestl1esia that he had no pain,
which is probably self-evident.
Mr. Odear: I don't think we should insist on that objection.
The Court: You have got on Page 19 the doctor speaking·
of the risk of being placed under anesthesia, and the objection is thatMr. Odear: The risk becomes immaterial because it didn '1
materialize.
pag·e 191 ~ Mr. Bowen: We insist on that objection. It
.
is highly improper. Of course, if something- had
happened to the boy while he was under anesthesia, if he
died or something of that sort, that would be highly proper,
but. since nothing happened-normal procedure, normal recovery.
The Court: He has considerable evidence on this risk.
I don't see myself how it has anything to do with the case,
since there was no difficulty realized at any time by placing·
him under anesthesia. I think it probably goes without saying that there is always some risk in there, the same risk in
an operation, and you speak of the operations here, and the
attorney made an objection.
Mr. Bowen: We object to anything relating to the risk in
undergoing general anesthesia in this case.
Mr. Odear: Only what actually happened is material.
What might have happened, which is the definition of risk,
we don't think is material.

. ,.•
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The Court: And beginning on Page 19 at about Line 12
and on Page 20 and 21 and Page 22, Mr. Odear : That of course is inadmissible.
The Court: From there on, it seems he gets out of that.
1\Ir. Bowen: I think beginning on Page 19 at Line 12
down to and including· Line 12 on Page 22The Court : It would seem to me that those are imaginary
as far as this case is concerned. There was no difficulty. He
doesn't say there was any difficulty. The patient didn't realize
any diffi-culty; although they may have taken a risk, there were
no ill consequences by reason of it. I would think that those
parts from Line 12 on Page 19 I will exclude.
page HJ2 ~ Mr. l(auffman: Plaintiff by counsel excepts
to the ruling· of the Court on the following
gTouuds: That the defendant is not in a position to complain
of the fact that the doctor encountered these difficulties in
t !'eating this patient, and for the reason the plaintiff is entit1l'cl to cmnpensation for having 'his life placed in danger to the
rxtent as described by the doctor by virtue of the defendant's
neglig-ence, of course, assuming there was liability, and that
no doctor would say that it is not damaging and compensa hie, and no person would voluntarily undergo general anesthesia where it wasn't absolutely necessary for the preservation of life and limb, especially where the risk is enhanced by the defendant's neg·ligence and because of the
direct consequences of that negligence in the contracture of
the burned scars of this patient's neck, causing the difficulties
as testified to by the doctor. And that that risk, as ,John
Foster Dulles used to say, ''going to the brink of w·ar or the
brink of death is con1pensable'' and I think is adequate authority for it; and for the further reason the doctor states
tl1at the post-operative recovery period was more difficult on
this patient because of this risk, and that on at least one occasion he had developed a bronchitis of some sort and some
other respiratory discomfort and inflammation.
The Court: On Page 26 (and turns back to Page 25 }Mr. Bowen: That is a remote possibility and hig•bly conjectural and the same objection and the same reasons as to
the previous}.{r. Kauffman: The defendant is wanting to exclude all
evidence that there is a risk inherent in undergopage 193 ~ ing general anesthesia under the circumstances
this boy had to undergo.
Mr. Bowen: Sure.
Mr. Kauffman : You think all that evidence is inadmissible.

...
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The Court: · I take it, a risk is something that didn't happen, which we know didn't happen. As to something that may
happen in the future, we don't know. We don't know that it
won't and we don't know that it will. Of course it is speculative. The doctor says there is risk to a ~esser degree in future
operations. The reason I ruled the other out was that no
difficulty was realized although the daily risk of being injured; 'vhen you get on the other side, of course, if you are
not injured, it is not compensable. I take it the same way,
if this child had died while under anesthesia, that might have
been compensable i.f that was necessary in treating the
wounds. The fact is he didn't, and there were no ill effects
observed; therefore, for that reason I ruled the other out
because it has been determined alreadv that there was no
damage realized by that. Now, future operations, of course, I
think I would look at it a little different.
Mr. Odear: I agree with you, Judge.
The Court: There is the possibility, a risk, it might occur, w'hich the doctor as a medical man could give his opinion
on. I believe for that reason, it is different here; I will leave
that in.
Mr. Odear: If I were Judge, I would do the same thing.
The objection is already in the record. Do you have to save
exceptions in this state?
Mr. l{auffman : ·Yes.
.
Mr. Odear :We save exceptions then.
page 194 ~ The Court: On Page 27 the objeetion is to
pain, but I don't quite see where the doctor refers to pain; he is speaking of this graft which he recommends.
~Ir. Kauffman: I couldn't understand that objection
either, Judge.
The Court: The objection is since it would be a general
anesthesia not resulting in any pain, I don't quite get the objeetion.
Mr. Odear: I read that. I thought maybe something had
been left out.
The Court: I overrule the objection.
The Court : The next one is Page 32. The objection is he
is speakin~ in generalities, but the next question confines it to
the plaintiff and the doctor answers: and I think that probably
takes care of the objection, so I will overrule it.
Mr. Bowen: I believe that's all right; that is his opinion.
The Court: On Page 34 we go into the question of medical
bills of the doctors.
Mr. Bowen: The defendant objects to anv and all evidence
relative to medical and hospital bills in this ease.

r
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The Court: That has to be consistent with what we have
done heretofore. We will rule out Line 4 through Line 20 Qn
Page 34.
Mr. Kauffman: I didn't except before and I don't except
now. The Virginia law is you have to file separate suits except under the circumstances we discussed yesterday.
The Court: Page 34, there is no question as to that, is
there?
Mr. Bowen: I don't think so.
Mr. Odear: I don't think it makes much difference one way
or another.
page 195 ~ Mr. Bowen: We don't contend a truck ran
over him.
The Court : Page 36, I don't think I will require him to be
in attendance. Objection is overruled. Page 37 overruled. On
Page 38Mr. Kauffman: Because of the previous objection I would
like to object to this also and for the reasons previously stated
and except to the Court's ruling.
The Court: Objection sustained (The Court marked out
line 18 on Page 38 through Line 1 on Page 39.)
Mr. Kauffman : On Page 41, that refers to the prior testimony on Page 37 at Line 21.
The Court: The doctor sa.vs at one time he had bronchitis
which he attributes to generai anesthesia, which might be admissible there.
1\tir. Kauffman: That was brought out on cross-examination anyway.
1\fr. Bo,ven: I believe Line 22 of Page 40 down to and including Line 15 on Page 41 should come out, for the same
reason, because that seems to be referring to the previous
risk.
The Court: It is speaking of risks, but it doesn't speak of
anything that is actually realized in this operation. On Page
38 the only thing it does say is that there is ·some bronchitis.
I think when we are speaking of risk, I have already determined tha.t there was no disastrous results were realized, that
we get that out. So down to Line 15 on Page 41, backing
up to Line 22 on Page 40, the objection is sustained.
Mr. Kauffman: Plaintiff excepts to the ruling of the Court
for the reasons previously stated and for this additional reason, and that is that the question beginning on
page 196 ~ Line 22 on Page 40 is with respect to general anesthesia again and would concern and apply to
future risks as well as perhaps past risks, but it is not tied
down to either. And the same goes for the next question
beginning on Line 5 of Page 41, and the answer of "Yes, sir."
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on Line 7. I think that under the Court's previous ruling
that perhaps the question beginning on Line 8 and the answer
on Line 13 of Page 41 is applicable to the past events, but
that the others are applicable to the future risks.
The Court: "\Vell, I think there is ample testimony in the
record now. The only question of risks, as far as any risk
is concerned, I have let that in, and I can't tell what he is referring to, whether he is referring· to past operations. That
is nil the objections I see.
l\Ir. Bowen: Now, Your Honor, inasmuch as we have
ignored the objection back there about the doctor coming out
here and testifying, I don't believe it is necessary-beginning on Line 16 on Pag·e 41.
· lVIr. Odear: That becomes imn1aterial.
~fr. Bowen: That is just showing the excuse for not being
here. "\Ve are not insisting he be here. And he says it is 400
miles at $350.00 per day. That is still part of the costs of the
suit.
The Court: I think that becomes ilumaterial.
l\f.r. Odear: "\Ve are not insisting· on having the .J udg·e ask
hin1 to rome.
The Court: The plaintiff certainly didn't insist on it
when l1e took the deposition.
The Court: Objection sustained as to Line 16 on Page 41
through Line 11 on Page 42. Is there anything
page 197 ~ else~
J:VIr. Odear: That about covers it.
The Court: Do you have any other evidence except depositions 1
1\fr. l{auffman: Yes, I will have just a little bit. It won't
be very much. I have a witness that would further testify
conceriling tl1e fact that be was injured on one of the Old
Dominion towers in that area, not this particular tower again,
and that Old Dominion of course knew about it andThe Court : Which tower?
1\fr. J{auffman: It wasn't one of these three. It was another one on further removed from the community.
The Court: How far from it?
Mr. J{auffnlan: I would say it was about half a mile or
a quarter of a mile.
The Court: In this community?
1\fr. Kauffman: No. From this tower where plaintiff 'vas
injured.
The Court : If you want to bring him in here; it depends
on what he says.
1\fr. J{auffman·: I will have to see the Robbinses because
they just brought the information in this morning.
~
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J oh1z Litton.
The Court : Suppose you check before we g·o out, so we
won't have to con1e back (Mr. Kauffman left chambers and
then returned).
~Ir. I(auffman: The witness is not here. Here is what I
understand-what I wanted to prove in the record by this
fellow, and I have sent after hin1. In other words, Mr. Robbins has gone to get the boy.
The Court: 'Vhen he comes in, we will put him on.
page 198

~

Before the jury:

The Court : You may proceed.
1\fr. l(auffman: This is the deposition of Dr. Hunter S.
Jackson. (1\:lr. J(auffman read the deposition to the jury and
showed the photograph attached to the deposition to the jury.)
Your Honor, this picture, I guess you want to remove that
from the deposition?
The Court: Yes, just remove that from the deposition.
Do you have any furtl1er evidence, 1\fr. Kauffman?
1\fr. l{auffman: Yes, sir, before I talk to 1\fr. Robbins,
who went out for a mmnent to look into a matter for me, I
w·ould like to call John Litton.

JOHN LITTON,
after being duly sworn, testified as follows.
DIRE·CT EXAM:INATION.
Bv 1\fr. Kauffman:
·Q. You have been sworn, haven't you?
A. No, I haYen 't.
(The Clerk swore the w'itness).

Q. John, I ant not going to ask any questions that would
require your qualifications as an expert. I know you are a civil
engineer, but I ask you to fix the distance for us on your map
as closely as you can for the benefit of the jury. I would like
for you to tell the jury in feet how far approximately the
home in which Ricky R-obbins lived is from the-in a straight
line-to the Tower 21 on which he was hurt.
A. Straight line as tl1e crow flies, measured on the map, it
is 1300 feet, if vou realizeQ. I would like for you to tell how far it is around, but
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J oh!n Littcm.
before you do so I would like for you to place
that on the map, please, sir, 1300 feet.
A. That is the distance from this house No. 13
in a straight line measured level to the position of the tower.
Q. From that house, following the direction we traveled
going to the tower the first day of this trial, could you tell the
jury about what that distance is?
A. That distance measured on the map on level surface
would be 2,100 feet. However, we went up and down; it is
really further than that because of the way we have to rise
in elevation.
Q. 1,300 feet is approximately what part of a mile?
A. 1,300 feet would be approximately a quarter of a mile.
Q. It is a little ·Over 400 yards?
A. Yes.
Q. Then walking it you think the distance is between onefourth and half a mile 1
A. Yes. We probably walked closer to half a mile than we
did one-fourth.
Q. Would the distance from Milton Napier's house if you
are coming from Robbins' house in the other direction, would
it be approximately the same on footf
A. It would be a little bit further.
Q. A little bit further. All right, sir. Do you know, John,
whether or not-I know you know whether or not--do you
know where these other two towers we have referred to in
evidence are the two towers that are not depicted on the map,
Defendant's Exhibit 1, heading in the direction of the Meadow
Fork communitv at the intersection there of the hvo roads?
A. I know where that tower is above the road
page 200 ~ at the intersection, yes, I know where that is.
Q. Would you step to the map and put a mark
with your initials on it as to the approximate location of that
tower?
A. Let's see if I can do that. I doubt if it actually comes
on this map, but it would be somewhere in this neighborhood.
I think that is the tower to which you refer (indicating on
map).
Q. The one that is closest to the old Meadow Fork sc·hool
house.
A. That would be down in here somewhere (indicating).
Well, probably it would be off of this map over here.
Q. Do yon know whether or not that po·wer line runs
straight or has turns in it about that area f
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J olm Litton.
A~ It doesn't run in an exact straight line. There isn't
much- of a turn.
Q. Where is the school site Y
A. The old school site is right here (indicating).
Q. Mark the old school site, John f Is it marked Y
A. This is marked ''concrete foundation old school.'' I will
place an "X" mark roughly at the approximate location.
Q. Could you place the approximate location of the other
tower; that would ·be going across the map between Tower
21 and 23, whatever the number is.
A. Yes. (gets ruler) The tower would be roughly some
place in this area.
Q. Mr. Litton, did you have an opportunity to observe the
three towers insofar as the construction of the towers is
concerned?

page 201

~

Mr. Odear: If Your Honor please, we don't
waive our previous objections to limit this case
to the to,ver in question. I don't think it is particularly material. I won't insist on the objection at this time because I
don't feel it makes any difference. I don't like to object.
We want it understood 've are objecting.
The Court: I overrule the objection.
Mr. Odear : Exception.
(The last question on Page 200 was read to the witness by
t'he reporter).

A. No, sir, I only observed the construction of Tower 21.
Q. Mr. Litton, insofar as the-how have you identiiied the
tower upon which Ricky was injured?
A. It is in theQ. I mean what identifying symbol is on the map?
A. I have a square which is identified as Tower 21.
Q. Will you identify the next tower heading north or whichever direction it is?
A. This is north this way (indicating).
Mr. Odear: It would be northeast.

"r

Q. Northeast on the map.
ould you mark that as Tower 2
or put some identifying symbol where you have marked that
tower?
A. I can mark it as approximately Tower 22.
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J o1m Litton.
Q. All right, approxin1ately Tower 22. And n1ark the other
approximate Tower 23. (Witness did as directed). Now, in
reference to the three towers, 1\{r. John, are either one of the
three towers visible fron1 the highway as you cmne up the
highway going into the lVfeadow Fork community
page 202 ~ if you were traveling the unpaved road where
you ,have unnumbered 1
A. 628.
Q. COining into 628 and before you get to the intersection
of 776 and 628, are either of the three towers visible from the
highway1
A. Yes. This Tower 23 and 22 are visible.
~ir. l(auffnlan: Thank yon, sir. That's all.
1\fr. Bowen: No questions at this time.

V\7 itness stood aside.
1\fr. l(auffinan: I would like just a few· secoonds to talk
with son1e of the defense witnesses I haven't hnd an opportunity to taH: with.
In Chambers:
1\:fr. Bowen: ~lay it please the Court, at the request of
plaintiff's counsel, defPndant 's counsel will adn1it subject
to competencv that Tower 21 and Tower 22 and Tower 23
nre not exactly alike for obvious reasons, but they are similar
in design and construction and obviously in different locations
It is further stipulated that the entire line from the Pocket
plant to Imboden is patroled by the Old Dominion Power
Company employees at least twice eacl1 year by helicopter, and
the employees' schednle is spring and fall. Now are you
through 1
1\{r. Kauffman : Yes.
1\fr. Rowen: At this time I want to make a motion to strike
the plaintiff's evidence and I would like to assign a few obvious reasons.
~

page 203

To tl1e jury: (at 11:45)

The Court: Gentlemen, there are certain matters to be
taken up with counsel. It will be after lunch before we are
able to resume. 'Ve will recess until 1 :00. While you are in
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~ ...·· ;(ccess do not discuss the case with anyone or allow anyone to

·J

~is~uss

the case in your presence. (Sheriff recessed Court

u1;1H r 1 :00).
Iri Chmnbers:

l\Ir. BowC'n: The ntotion for judgntent in this case is based
upon negligence against the defendant. The item of negligence rnentioned in the rnotion for judgment is that the defendant failed to erect fences around said tower, that the defendant failed to put danger or warning· signs on said tower, that
defendant failed to ground said tower properly, that defendant failed to properly insulate said electric transmission lines
at points where they were accessible by persons climbing said
towers; that defendant failed to renwve the bolts that form
steps of a latte1· so near the ground that children of tender
years could easily gain access to thern; and that defendants
were neglig·ent in n1aintaining said lines and towers. The
n1otion for judgment further alleges1\ir. l{auffman: Excuse n1e, let n1e interpose a little matter
if the Court please. The plaintiff at this point would like at
this point to amend the motion for judgment to insert the
word ''from the ground or other easily accessible or readily
accessible place insofar as the bolts are concerned.'' At the
tirne the pleading was drafted, plaintiff's counsel did not have
at 'hh; disposal a copy of the National Electric Safety Code,.
and after a reading of the National Electric. Safety Code, it is
found that that is what the requirement of the
page 204 ~ Code is, said Code Section 280A subsection 5a,
"fron1 tl1e ground or other readily accessible
place'' and I would like to amend the rnotion for judgment
in tl1at one particular.
~ir. Bowen: "'\Ye object to any mnendn1ent here after plaintiff hns announced closed.
The Court: Let nte see it just a second. (reads motion for
jud~n1ent ).
1\fr. Kaufman: Just to conform with the evidence and
the law.
(Hands National Electric Safety Code to tl1e Court).
~Ir. Bowen: I might sa).: that at this point the National
Electric Safety Code is not in evidence.
The Court: I don't see any particular reason for amend. ing: the motion for judgment. Tl1e allegations state that they
failed to reinove steps so readily accessible that a child

of

-~

162

Supreme Court of Appeals of Virginia

tender years could easily gain access to them. Whether thw·
gain access by being able to climb from some other part o
the tower to it doesn't make too tnuch difference. I can't say -- -·
that anybody would be hurt one way or the other because all
the evidence is already in concerning that. I am going to permit it to be amended to that extent.
Mr. Bowen: May I see the ameudn1ent in writing·f
(Recess for Court and counsel until 1 :00)
Returned to chambers) :
}fir. Bowen: Paragrap·h 4 of the motion for judgment says,
''That you knew or by the exercise of proper care should have
known that children of tender years were accustomed to playing at, on and near these dangerous instrumentalities and that
said children of tender years were likely to gain
page 205 ~ access to then1. '' The bill of particulars filed in
this case by plaintiff's counsel admits under Paragraph 5, ''It is not contended by the plaintiff that any person
actually notified the defendant that children were playing on,
at or near the tower involved in this case and we do not know
of any employee who actually knew of these facts.'' Briefly,
the plaintiff's evidence is that Ricky Robbins climbed this
tower on one occasion and one occasion only and that is when
he was injured. There is evidence that one other boy, Tommy
Wade, I believe his name is, climbed this tower some four
or five years ago. T'here is evidence in the record that Sam
Holmes who lives at Keokee, said that he went hunting twentyfive to thirty times a year in the vicinity of Meadow Fork
and that he has been doing that for the past seven or eight
years. In other words, if he went hunting· thirty times a year
for a period of eight years, he would have gone hunting approximately 240 times. He testified that during those approximately 240 times he saw some children on this tower
eight or ten times. In other words, that would be approximately one child a year. We contend most respectfully, Your
Honor, that the plaintiff bas not proved any of his allegations
in the motion for judgment and that he has not proved his case
under the laws of Virginia or the general laws of the United
States. I specifically refer to just a few cases for the record.
City of Darvville v. Thornt.on, 110 Va. 541, 66 S. E. 839; Kiser
v. Co'lofllial Coal and Coke Company, 115 Va. 346, 79 S. E. 348;
AndreuJs v . .Apprdachia;n Electric Power Compa;ny, 192 Va.
150, 63 S. E. 2nd, 750; Tri1nyer v. Norfolk Tallow Company,
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192 Va. 776 66 S. E. (2d) 441; Watson v. Virginia
~' /page 206 ~ Electric Power Compa!J11Jj, 199 Va. 570, 100 S. E.
·

(2d) 774; Wadd.ell v. New River Comp:awzJ, 141
W.Va. 880, 93 SE 2d 473. It is my contention that these cases
which I have just quoted support the fact that where a steel
tower is located in a rural area, there is no duty upon the
power company to insulate the wires, no duty to build fences
around the tower, no duty to put warning· signs on the tower,
no duty to remove any bolts or other means constituting a
ladder whereby employees use to get to the top of the tower
in order to make the necessary repairs and that in this case
there is no evidence here that the tower is not properly
grounded because the tower itself being a steel tower is the
best and most perfect ground that could possibly be made,
and therefore there is no violation of any duty there. I also
would call attention to the Court an exhaustive annotation in
6 A.L.R. 2d beginning on Page 754, the title of which is
''Liability for injury of child on electric transmission tower or
pole.'' The defendant contends that there is not a single case
in that annotation that holds the power company liable under
circumstances like we have here in this case. I might add that
the Judge and the jury viewed the area of Meadow Fork and
they viewed this tower and the premises surrounding the
same, and last, it is admitted in this case that the plaintiff,
Ricky Robbins, was a trespasser on the tower.
Mr. Odear: I might add briefly one thing, even if he was
wrong about everything else, I don't see how l1e could be, but
assuming he could get over everything else but the question
of notice; this tower is not at the corner of Broadway and
42n.d Street. This tower is in the woods in a remote, rural
area. It is true there is testimony there were
page 207 ~ some occasions hunters went by this place, that
children played in the ·woods generally, there is a
tremendous area of woods ; children occasionally gather firewood in those woods. The only testimony of anybody being
on these towers is when this boy was injured himself, which
of course would not be notice. One other child testified he
climbed, four or five years before this, climbed up a little way
on one of these towers; he pointed out how far; and the testimony of Sam Holmes that in a per~od of eight years there
had been eight or ten occasions when he had seen children, or
an average of slightly over onc.e a year. There is no conceivable way that could be notice to the company that children
habitually played on these towers. Plaintiff has entirely failed
on that. That is all I wish to add at this time, Mr. Kauffman.
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Mr. Kauffman: First of all, Your Honor please, I kno\
~
tha.t the Court is familiar with the law in Virginia. The~e~-/
are several respects that are really critical and material in this case, and the first I would like to point out to the Court
is the fact that I have atternpted to represent an infant who
is now thirteen years of age, and that it is counsel's duty,
as well as the duty of the Court, to try to see that the interests and welfare of this infant are protected. It has been a
tremendous job and a tremendous burden for me, and I am
sure it has been for the Court. But getting on to the critical
points in this particular n1otion, I would first like to point out
that all questions in respect to a motion to strike, including
the credibility of witnesses, of all witnesses, is for the jury,
and the Court cannot strike the evidence under
page 208 ~ the Virginia law on a motion to strike unless
aU reasonable minds could come to but one conelusion under the evidence construed n1ost favorably for the
plaintiff in tl1is case. That is the rule insofar as r'espective
duties of the Court and jury are concerned. Now, the ·virginia
law in other respects to this particular type of case, those
were general rules eoncerniug credibility being for the jury
and the rule as established by the Virginia constitution in
striking· the evidence in any case. In this particular case,
Judge, I filed a very brief memorandum with the Court or
excerpts from a n1en1orandum, wherein the Court's attention
was called to the leading Virginia case establishing the law insofar as it relates to persons who control and maintain dangerous instrunwntalities. That case is the case of Daugherty
v. Hippchen., 175 Va. 62 7 S. E. (2d) 119 (1950), which was a
case that arose out of an ininry sustained by an infant from
the explosion of a dynamite cap procured by him fron1 property owned by the defendant Daugherty, and in that case there
was a verdict and judgn1ent for the plaintiff and the defendants brought error. I 1night point out I am sure the Court
is well aware of it, on a n1otion to strike, the general rule
would applv insofar as construing plaintiff's evidence is concerned as it would after a jury had returned a verdict, that is,
in favor of the plaintiff, all conflicts would he resolved against
the defendant. The facts in this case, tlw Court pointed out,
in view of the verdict, n1ay be stated briefly, that Daugherty
leased property to a woman hut reserved the right to maintain
a. tool house on the property he leased to the lady. That upwards of a dozen children lived in the immediate neighborhood and were accustomed to romp and play
page 209 ~ throug-hout the nearby property, and a favorite
l1aunt of the children was a grove of trees s01ne-
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.lhere near this tool house in which this defendant stored dy'-,/ ~amite caps and some other ite1ns. It was pointed out that
the children had no difficulty gaining access to the vicinity
of the tool house. In this respect it cannot be denied these
children had no di.ffic.ulty in g-aining access to Tower 21. In
fact, it was in close proximity of the plaintiff's home where
he had livc..:l, I believe the evidence was, son1e nine years prior
to the tin1e be was injured. The Court further pointed out in
this Daugherty case or J:Tippchen case that the tool house was
unlocked and there was a fence around part of the lot, but
not all of it. There was evidence to the effect that these children were asked to leave this lot on occasion by the person to
whom this defendant had leased it, a !'Irs. 'Vaters, but on
September 6, 1936, plaintiff, who was eight years of ag·e, and
his younger brother and son1e others went into the tool house
and although none of the children under the evidence had ever
entered the tool house before, and one of the children, the
plaintiff, picked up one of the bright objects which by its nature it was unknown to hin1 as to what it was. The Court
says it was a latent danger, not one tha.t l1e could obviously
see and recog·nize. Tbe Court says the substantial question
presented is whether the evidence supports the verdict. The
case at bar is wl1ether or not tl1e evidence is sufficient to make
out a. prima facie case under the evidence as has been prese~ted, construed most favorably to the plaintiff and whether
or l.not all reasonable minds would conclude that the plaintiff has failed to first sho·w the foreseeability of
page 210 ~ such an accident happening and that Old Dominion either knew or should have known and anticipated that this was likely, that such an accident was likely
to happen: and secondly, as to whether or not the plaintiff has
shown sufficient evidence of the actual failure on behalf of the
defendant to exercise that degree of care in protecting this
infant or an infant of tender years. Now, the Virginia. Court
in this Daugherty case, getting back to the Daugherty case,
says that those who keep explosives must exercise a high degree of care to the end that injuries may not be inflicted.
Now·, dealing with tl1is question of trespassers, it was not disputed in this Daugherty case that this infant was a technical
trespasser or bare licensee, but the Court says in clear and
unequivocal language that ,-.lhile the general rule is that a
person in possession of prentises is not liable to any trespasser excent for wilful and wanton neg-ligence, that this rule has
no application where rhildren of immatur~ )"ears are concerned. The Court says in laving- down the general rule as
set forth in Syllabus 4 of this Daup;hetry case that tl1e general
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rule is even if an immature child is a trespasser, one wh~
stores explosives or has control over other dangerous in:
strumentalities is not relieved of the duty of exercising a ·
proper degree of care for his protection. Now, it says further,
''If one who keeps these instrumentalities is negligent in leaving· them in a place accessible to children be knows or should
know are accustomed to play nearby (by counsel) the fact that
the child is a trespasser will not relieve him of liability'' and
then in the holding the Court says in Syllabus 5, ''Explosives
are equally as deadly as electric current. Both
page 211 ~ should be guarded and controlled 'vith utmost care
and caution, and especially is this true when it is
known or should be known that children of tender years are
accustomed to play at or near these dangerous instrumentalities and are likely to gain access to them." That is the holding in this case, in the leading case in Virginia concerning
trespassing children. Now, I would like to point out to the
Court further that insofar as this Virginia law is concerned,
insofar as trespassing children are concerned, that the case
to which I have just referred, Daugherty v. Hippchen., supra,
was quoted in the case of Washaba~t.gh v. Northern Vir,qinia
Construction Company, 187 Va. 767, 48 S. E. (2d) 276, in the
following language wherein the Court said, speaking through
Mr. Chief Justice Hudgins that in Da~l·gherty v. Hippchen,
supra, this Court said, "Explosives are equally as deadly as
electric current. Both should be guarded and controlled with
utmost care and caution, and especially is this true when it is
known or should be known that children of tender years are
accustomed to pla.y at or near these dangerous instr.umentalities and are likely to gain access to them.'' Now, that is the
latest Virginia case that refers to this problem specifically
insofar as it relates to electric current or dangerous instrumentalities under the circumstances anyw'here similar to the
case at bar. This case also refers to llaywood v. The So·u.th
Hill MO!WUfacturing Company, 142 Va. 761, 128 S. E. 362,
where the owner was held negligent for leaving highly charged
uninsulated electric wire within arm's length of children or a
child who was trespassing along the sidewalk. For the Court's
information, and I beg the Court's indulgence, in tl1is South
Hill case there was no evidence as to how long
page 212 ~ this transformer had been left there and there was
no definite evidence concerning how manv children
passed this a.rea. The only criteria the Court employed was
that where a dangerous instrumentality was left where children were likely to gain ac~ess to it, then the defendant is
negligent and therefore liable. Now, I think that if we take
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~his law as I feel must be accepted as being the law as applicable to this case, to the effect that electric current, which
without question would have to be classified as a dangerous
instrumentality in view of the Court's admonition in the
Daugherty ease, should be guarded and controlled with utmost care. The Court goes further and says, ''Especially is
this true when it is known or should be lmown that children
of tender years are accustomed to play at or near these dangerous instrumentalities and are likely to gain access to
them.'' But the Court lays down t'he law to the effect the defendant must control such a dangerous instrumentality with
utmost care and caution and to guard and control this electric current. Now, what does the evidence show in this case 7
The evidence shows in this case that there were no warning
signs on this particular tower and that there was no attempt
ever made by the defendant to warn children in any manner;
and the evidence further shows in this regard, as appears from
the sketch of Tower 21 marked Defendant's Exhibit 11, and
from a view of the premises as taken by the Court and jury,
that the first cross-support nearest the ground on this particular tower was at a distance of 19 inches where any child
of six at least as young as six years could have stepped on
it easily and had another cross-support within 3%
page 213 ~ feet, I think the evidence was approximately it
was estimated at 31h feet to the next cross-support
going completely across the bottom part of this tower, so
he· could easily gain ae~ess to this first cross-support. And
the evidence was further of the plaintiff that from the lowest
cross-support near the ground it was five feet to the first bolt
that is imbedded in the angle iron on the corner of this tower
where this plaintiff gained access and climbed this particular
tower. Now, in that respect, Your Honor please, the Na.tional
Electric Safety Code which counsel for the defendant stated
in his opening statement was the controlling authority or eontrolling and recognized authority and criteria for the construction and maintenance of electric transmission towers
and lines, and which the plaintiff by amendment to the pleading has incorporated as a part of ·his allegations, in particular,
Section 280A subsection 3a concerning warning signs on poles
or towers or warning signs on poles or towers, see Section
280A 2, (b) and under that section just referred to, the N ationa! Electric Safety Code says irt is to protect against
climbing; on closely placed poles or towers carrying supply
conductors exceeding 300 volts to the ground, either guards or
warning signs shall be used except as follows : and Exception
1 is where the right of ''ray is completely fenced, but of
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course does not apply in the Exception 2 where the right of
-way is not fenced, provided the poles or towers are not adjacent to roads reg-ularly traveled thoroughfares or places
where people frequently gather, such as schools, public playgTounds. That is in regard to warning signs in accordance
with the National Electric Safetv Code. "\Ve feel the evidence
is sufficient to sub1uit that question as to whether
pag·c 214 ~ or not under the circumstances and under the
evidence whether or not the plaintiff has shown
by the plaintiff himself and by the plaintiff's father that the
plaintiff and other children played at or near Tower 21. And
I believe that the evidence showed that the plaintiff testified
tl1at he visited this area on an average of once every other
day during- the su1nmer imtuediately preceding and the second
sun1n1er iin1nediately preceding his injury on Septen1bcr 20,
1960, that he visited this tower or played at or near this
tower with other children, 'vhom he nanwd. Now, the other
evidence of the plaintiff was by several witnesses that this
area of Tower 21 wns frequently visited b~r adults and children on rather frequent occasions, and in particular the evidence of Smn I-Iolmes, which of course was a question and must
be admitted as being true for the purpose of this argun1ent,
that he had, as counsel for defendant pointed out, visited this
area on, I think he said npproxin1ately thirty tin1es per year
since 1951 until he was burt in smne sort of accident about
1959, and that during this period of tin1e-and he was asked
if lw rould say these occulTences lwd happened within the
three years immediately preceding- the injurv of this plaintiff. to which l1e replied in the affi.rmative. That he had observed on eight or ten occasions children climbing on this
particular tower. fie said he went in tltis area in the fallnlostly, although he said that on many of his trips to this urea
it was at night when he was night hunting, and out of the
thirty times per year he went there that n1any of them were
at nig-ht. hut he tesf·ified he had seen those children on the
towP-r. eight or ten thnes and lte testified in addition to tl1at
that he had seen on other occasions cl1ildren pla~r
pag-e 215 ~ ing· at or near this tower, if I am not mistaken,
I think it was fifteen to seventeen times. At anv
rate, the record will show: fifteen to seventeen tin1es or son1e
fiQ.'lue in that vicinitv, he ·had seen the cl1ildren nlaving· near
the tower. at or nea·r. ]Jr. Hohnel' furtlwr testified tlHlt on
one occasion he, in the presen<'e of Darwin Gillwrt. fonnd a
rope that had been attached to two sides of this particular
tower and another rope was swinging from this rope that
was attached to the tower and that a stick was in the end of

... '...

- .....

_.

/

1

Ricky Edsel Robbins v. Old Dominion Pow·er Co.

I

169

;~hat and that under this stick the weeds and underbrush had
~ ,...,....""7 been worn away; and of course this 1vas corroborated by Dar'.'
win Gilbert, and Darwin Gilbert testified that be had seen
('hildren playing· at or near this tower on numerous occasion~
l1iluself. Plaintiff feels that clearly this 1nakes a question for
the jury as to whether or not the reasonable inferences that
can· J'Nl~mnnbl~· be drawn from this evidence 111ake a jury·
qn<:'stion as to whether or not the defendant either knew o1·
sl10uld have' known that these children were trespassing· on
this nurtieular tower. I would like ag·ain to point out at this
juucture that nowhere in the Virginia law is it required that
they have this prior knowledge. Now, to again paraphrase,
the Virginia law says that electric current should be guarded
and controlled with utmost care and caution, and then adds
'' nnd esoeciallv is this true if it is known or should be known
that (·hildren of tender years are likely to gain ncce~s. '' But
the Virginia law does not require the exercise of uhnost care
on]~r upon notice. It doesn't require that, as I read tl1is law,
although there are numerous cases in other iurisdictions and
in the re-statement that do lnv this down as a prepag-e 216 ~ requisite for trespassing children, and the Nationa] Electric Safety Code seems to indicate
tlwt, exrcpt they sav if the tower is adjacent to a hip;l1way
01· l'e~nllarlv travelled tl1oroughfare, that then tbe warning
sig-ns should be used. It is plaintiff's contention-now, Judg-e,
if I get to taking too much time, tell me. I don't want to belabor the point.
The Court: Go ahead.
Mr. Kauffman: I feel it is extremely important. Now, I
rlon 't read tl1e Virginia. law -to require that, but be that as
it m.ay, I feel that the evidence is certainly sufficient to take
tl1::lt OU£\stion to tlw jur:v·, and practically all of tl1e cases so
l1old. because in this case we have shown several thing·s that
would en ahle thP jury to infer or to impress Old Dominion
with tl1is knowled~·e. Of course we attempted to show prior
trespass at an adjacent tower which tl1ey really had knowledp:e of, but we rouldn 't show that, but we were able to
show that even though this school in this community. wl1ich
was within close proximity of one of these towers in the comnlunitv, Tower 23, that even thougl1 the scl1ool was gone, that
tll<:' children were still in the comn1unitv that attended that
school; and I believe tll(\ plaintiff's fatl1er m~timated there
were still forty cl1ildren in the con1munitv and con1ina· from
nn area adjacent to this tower and tl1is power line and that the
hn~ driver 1estifi£\d. Bill R-obbins, tl1at there were at least
thi l'f~,. cl1ildren still in tl1e conununity and that at tl1e time
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Meadow Fork School was there, there were about forty. Th~
evidence elso shows the habits of the children hadn't changed
that were still there and had as their only playground the
mountains and woods that were adjacent to and
page 217 ~ surrounding the Meadow Fork community.
Evidence was established by several witnesses
that children frequently played in the woods and that there
was certainly nothing to prevent all these children from playing in the vicinity, at or near Tower 21. The son of the man
that owned the land where the tower is located said they did
not consider the children as trespassers and that they did not
consider the children as trespassers in using their land. There
is authority, Judge, to the effect that where a possessor of
land merely has an easement or right of way, that unless they
have made some attempt to warn children or posted signs
prohibiting trespassing, that children are not trespassers.
There is authority to that effect that just the mere fact that
a person has a legal right to enjoy the use of the land doesn't
make others that also have a right to use it without warning,
trespassers. The rule as to whether or not children are trespassers has been established to be inapplicable to change the
duty as required of the defendant. The evidence of the plaintiff further was that there were at least two well used paths,
country paths, leading to this tower; that there were two coal
. mines with a road leading to each within close proximity,
about 100 yards of this tower, a.nd that this rope was swinging inside the tower and kids were seen on it and around it on
numerous occasions. And the fact is that the evidence. undisputed evidence is the Meadow Fork community is in ~lose
proximity to and adjacent to this particular tower, the entire
community being as the crow flies 1300 feet, and as one of the
paths leads, not taking the direct route, approximately 2100
feet. Of course, I pointed out that they had no
page 218 ~ place else to spend their spare time and summer
vacations and time after school, and gathering
the kindling wood and the passing by this tower to go fishing
and hunting, and I think that point is clearly established that
where utility would be so very slight on this defendant as
compared to the risk involved, which is really the criteria in
this case. As Professor Prosser points out in his article in 47
Cal. Law Review, At 427, it has been held on numerous occasions that if a power line tower has no ladders, steps, spikes
or other means of access for 18 feet above the g-round, it need
not be anticipated that some remarkably ingenious boy will
nevertheless find a way to climb it and come in contact with
the wires; with cases cited therein. On the other hand the
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Professor points out that when the condition is dangerous
to children and that its nature or location or past experience
indicates that .they are likely to trespass and come in contact
with it, there will be negligence in failure to take any precautions not disproportionate to the risk. IIe says it is easy
enough to loc.k a door, to immobilize a road scraper or a pushcart on rails when they are not in use. And he further says
that the power line pole can at least be stripped of anything
which provides an easy way to climb it. That is footnote
256 and cases cited therein fron1 eleven states, and clearly
Virginia falls in this category. Now in respect to this removal or stripping of anything which provides easy access,
easy way to climb this tower, the Na.tional Electric. Safety
Code, Section 280A, 5a provides that steps closer than 6%
feet from the ground or other readily accessible place shall
not be placed on poles. Now, as far as that requirement is
concerned, there is nothing mentioned about prior
page 219 ~ knowledge or about prior experience or the location of the poles. That is an open qualification
and I think that the evidence in this case is clearly sufficient
in that regard to sho\v that Old Dominion was negligent in
this case because the lowest point on this tower, which was a
broad cross-arm, was nineteen inches from the ground, and
under plaintiff's evidence, it was only five feet from that
point to the lowest bolt, \vhich was clearly easily accessible.
I think that clearly under the Virginia law, that establishes
the negligence of the power company, and I think it would
be grossly unfair to deprive the jury of having the opportunity of saying or of weig·hing this evidence and determining
whether or not as reasonable people the evidence is sufficient
to establish this negligence in accordance with the law of Virginia. The Courts have held in numerous cases that surh questions are normally for the jury, and it is only where there is a
clear disproportion between your burden and the danger, that
the Court will rule as a matter of law: and of course I have
pointed out the rule in Virginia specifically concerning that,
that if reasonable minds may differ under the conclusion to
be reached under the evidence, then it should be submitted to
the jury. Under the circumstances, it appears to me that justice should properly dictate under the Virginia law that the
incidence of such a severe injury should not be transposed to
one individual boy as opposed to the power comnany, who
with the exercise of any reasonable dili!!ence, could have done
something, something to have, or anything to have nrevented
this injury. And the undisputed evidence of plaintiff is that
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they would not, they did not attempt to warn;
they did not attempt to ascertain the facts as they
existed; they did not put warning signs up and
utility of placing warning signs on the tower, as opposed to
the risk of injury to a child of tender years, which is certainly
slight as opposed to the risk, 1vhere the power con1pany should
have realized children would be likely to trespass, and they
made no attempt to ren1ove these steps even one foot to comply with the National Electric Safety Code. They n1ade no
effort to strip this tower of anything that would 1nakc it really
easily accessible. They did nothing. It is felt clearl:v this case
should be submitted to the jury. I am sorry to take so long.
~Ir. Bow·en: Just one more brief statement, Your Honor
please. 'Ve still contend we have complied with the Safety
Code in every respect because this tower was not located near
a. school house, playground or baseball field or anything of
that nature. We contend that the spikes con1ply with the
National Electric Safety Code. He is basing his opinion on
one of the cross-bars there. vVell, the fact is that if the boy
wanted to he conlcl shimn1y up one of those things like climbing a tree and get to it. 'Ve should remember that this tower
'has been there since 1915 or 1916. I am thoroug·hly familiar
with the Daugherty, the dynamite cap case and I am familiar
with every other dynamite cap case in the State of ·virginia.
I am thoroug·hly familiar with the Hayw·ood case which plaintiff's counsel cited, and there was a transfo.rmer within two
feet of the street. It has no application to this case at all.
To be more specific about the law in Virginia, Your Honor, as
quoted in the Andrews case, the Court says: '''Ve have cited
no authority nor have we been able to find any
page 221 ~ which holds that power companies must insulate
their overhead transmission wires placed at a
proper distance above the ground to guard against possible
injuries occasioned by their falling into the streets. The insulation of such overhead wires to guard against the reasonable possibility of huntan contact therewith by workmen and
others who are requirPd to be near such wires presents a different problem.'' And quoting from the Triniyer case, the
Virginia Court said, ''And so at places where others 'have a
right and n1ay reasonably be expected to go for work, business or pleasure, there is a. duty to keep wires carrying a
dangerous voltage insulated, but the duty of insulating in the
sense of covering the wires is not a hsolute, and if the company
maintains those wires at such heig-ht that it is not reasonable
to ::~nticipate tl1at people will <>orne in contact witl1 them,
further insulation is not required." I submit that is the law
page 220
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in Virginia, and I submit n1ost respectfully that at this point
in this case there is not a single issue to go to the jury and it
would be highly improper to submit the case as it now stands
to the jury.
~Ir. Odear : Just on the question of this 6:Y2 foot requiremE'nt, Your Honor; ~Ir. l(auffman has his figures confused. The actual n1easurement on that at the lowest spike
is eight feet and ten and one-half inches from the ground. In
the first place, it says if it is n1ore than 6% feet above the
ground or any other readily accessible place, and ''readily accessible place" obviously does not refer to the tower itself
because the tower has to be all the way down to the ground.
But _taking his argument that the lowest -cross-arm is such a
·
place, if it is nineteen inches; nineteen inches
page 222 ~ fron1 eight feet and ten and one-half inches, that
still leaves it well above the 6% foot requireent. And about these warning signs, they are only required
w· ere the towerR are adjacent to roads, regularly travelled
t oroughfares or places where people frequently gather, such
a schools and public playgrounds. By no stretch of the imag nation could this remote area be construed to be a place
1ere people frequently gather such as schools and public
p aygrounds. The fact that there are paths and that people
o casionally go by and children occasionally play in the neighrhood, would not qualify under that.
Mr. Kauffman: I submit, Your Honor, that we have failed
t show that tl1is tower was improperly insulated. I am not
b sing my argument in any way on this particular phase of
t is case. I have not proved it because I don't have the money
d my people don't have the money to bring in engineers to
0 0 into it. I thoug·ht at the time I filed the suit perhaps we
c uld, but 've couldn't and therefore I haven't attempted to
s 1ow anything about insulation. I have just based our case
n warning- and the n1anner, design and construction of the
t wer. I feel that the Court can clearly read the National
lectric Safety Code and see what it requires insofar as the
teps are concerned. The Court was up there and looked at
i and the jury was too. "\Ve put on evidence-Bill Robbins
aid he 1neasured from the ground to the first rung, and front
e :first rung or lateral support to the first bolt, a.nd that it
as five feet and I think that is clearly sufficient to submit
that to the jury. If the compilers of the National
. age 223 ~ Electric Safety bad intended the sole criteria to
be to the ground, they would have left it at that.
fthev said ''to a readily accessible place.'' They obviously had
rhildren in nund because adults that climb electric towers
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could not recover unless they were empl_oyees. You just
couldn't do it-or somebody that had a right to be on the
tower. This was obviously intended for young children, and
whether or not that is a readily accessible place, I thinkMr. Odear: Still-'' over 6% feet.''
Mr. Kauffman: That is your theory.
Mr. Odear: No, that is in evidence.
Mr. Kauffman: I didn't submit to the accuracy of this
thing. I admitted it for the purpose of showing the towerMr. Odear: You have used it in evidence.
Mr. Kauffman: I haven't used that part of it, sir. I introduced separate evidence to show it and there is no mark
on here except from a point that doesn't show what the distance is from the first rung.
The Court: I don't know what the National Electric
Safety Code has to do with it at this point. It is not a matter
of evidence. The only question is whether or not it was constructed in a negligent manner or could be construed to be a
negligent construction or negligence in placing the high tension wires, making it unsafe. Are you gentlemen, all of you,
through?
Mr. Bowen: Yes, sir.
Mr. Kauffman: Yes, sir.
The Court: This matter of necessity involves a great deal
of law and fact, and it is something which rthe
page 224 ~ Court shouldn't take hasty judgment on. I am going to overrule the motion, not because I am convinced the plaintiff has a case, but because I am not convinced
that he hasn't. That may not seem like a logical reason, but
since the Court does have an opportunity to review this case
after a little more mature consideration at a later date, I don't
think it would be proper for me to strike the evidence at this
time, in view of the many propositions of law involved in such
a case and many questions of fact which are involved in it.
I don't think it would be fair and proper for me to take
such a hasty judgment at this time to strike the evidence. I
am not doing it on the grounds that I am convinced plaintiff
has a case under the evidence as it now exists, but mostly on
the question that at this time I am not able to give it that
mature consideration and judgment that I think it should
have, and therefore, in order to move along with the case I
am going to overrule the motion a.t this time and we will proceed with it.
Mr. Bowen: Exception. We save exceptions.
Before the Jury:
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FRANK S. GlVENS, JR.
fter being duly sworn, testified as follows.
DIRECT EXAMINATION.
y Mr. Bowen:

Q.
A.
Q.
A.
Q.
A.

What is your name 1
Frank S. Givens, Jr.
How old are you 1
I am forty-nine years old.
Where do you live, Mr. Givens Y
Creighton Road, R.F.D. 1, Richmond, Virginia, Henrico
County.
·
page 225 ~ Q. Where were you born and reared?
A. I was born in Newport, Giles County, Vir.nia, and raised at Dorchester in Wise, Virginia, until the
ge at which I went to college.
Q. What college did you attend?
A. Virginia Polytechnic Institute at Blacksburg.
Q. When did you graduate Y
A. 1933.
Q. What degTee, if any, did you receive from V. P. I. t
A. Bachelor of Science in Agricultural Engineering.
Q. When was it you graduated Y
A. 1933.
Q. Briefly tell us, Mr. Givens, what you have been doing
since you graduated from V.P.I.
A. After graduation I worked in the electric utility field
as construction man, meter man and engineer approximately
three years. In 1936 I became a member of the engineering
staff of the State Corporation Commission as a public utility
engineer. I have held that position since that time with the
exception of a little better than four years in the Army during the war.
Q. What is your position now with the State Corporation
Commission Y
\ A. Public utility Engineer with the State Corporation
Commission.
Q. What is the State Corporation Commission of Virginia,
Mr. Givens?
A. The State Corporation Commission of Vir:
page 226 ~ ginia is a regulatory agency for all public utilities
among its various duties within this state.
Q. What are your duties as a representative of the State
porporation Commission 7
: A. The regulation as to rates, practices and relationships
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with the public of public utilities; in n1y particular case, largely electric and telephone.
Q. Are you familiar or not with the many electric power
companies in Virginia?
A. All the co-operatives and public utilities are under the
jurisdiction of the Commission and under our department.
Q. Could you tell us about how 1nany power companies we
have in Virginia~
A. There are eight privately owned power co1npanies and
sixteen co-operative, electric co-operatives in the State of Virginia.
Q. Are you generally fmniliar with their steel towers and
high tension lines?
A. Yes, we have had occasion to observe those fron1 thne to
time in our inspection of the companies.
Q. Approxin1ately how nutny steel towers would yon say arc
in ·virginia~
A. There are approxin1ately 5,000 nules of transmission
line \Oltages 22,000 and above as classified by the Federal
Power Con1n1ission, of which about 1,000 nules are steel tower
lines. Recent construction averages between five and six steel
towers per mile, so that there are app1·oxin1ately
page 227 r five to six thousand towers largely for transmi~
sion in this state.
Q. N orn1ally what supports the l1igh tension lines on fhose·
towers?
A. The structure to,vers are built such that the conductor
or the hot wire is supported by insulators fron1 those structures.
Q. Generally how are the steel towers constructed?
A. They are constructed in various constructions with steel
tnembers so built and braced that they will have sufficient
strength to sustain and to stand the weight of the wires when
under adverse conditions and also the forces that might play·
on them, such as wind, sleet, shock action and other things
like that.
Q. I believe you already told us how the electrical wires
are attached to the towers.
A. Yes. By insulators.
Q. What do you mean by ''insulators"~
A. An insulator is a non-conducting device normally 1nade
ft·om porcelain, into which is built sufficient streng·th to hold
the wire and through which the voltage or the current will
not pass at the voltage imposed on the conductor. In other
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I

words, the insulator has to be of sufficient size and length that
electricity will not flow through it to the to·wer.
' Q. So ·the wire itself does not directly conw in eontaet
with the steel tower t
A. No, it cannot and operate.
Q. 'Vith your fmniliarity with the steel towers all o\·m· the
state of ·virginia, I will ask you if in rmnote or rural areas,.
nrc the electrical wires supported by those towers insulated
or not 1 ·
page 228

~

1\Ir. l{auffman: Objection. I don't think the
fact that the towet·s ruav he in nnnl areas has
any particular signifieancr in this ca~e. I think that the quest~on is too bt·oad and it is ahnost in the reahn of n hypothetical question, and the proper foundation has not been laid,
~nd I think that he is dealing in generalities rather than in
this particular Tower 21. Plaintiff was lin1ited to that tower
a:nd I tl1ink tl1is evidence should be limited to that tower.
[ ~fr. Bowen: I think the Court will take judicial notice that
this tower in question is in a rmnote and a rural area. But let
me ask hiln this.
Q. l\Ir. Givens, has the tower in this ease heen pointed ont
t you and ·have vou seen it~

tA.

I have.
.,
Q. 'Vould yon say that tower was in a ren1ot e anrl rural
al'ea or not f
1

I

:Mr. Kauffman: Objection. That is the ttnestion for this
jury to decide and calls for a conclusion of the witness. The
jtry went and :-;aw the tower; they know its location; they
"alked right to it.
The Court: I sustain the objection to that. I think that
"ronld be a conclusion you would have to draw. This other
question, are you going to re-ask t.he question they objected
t a tninute ago?
l\f r. Bowen : Yes.
The Court: Let the stenographer rep0at that question.

(The reporter read the last question at the bottom of pag·p
2 7 to t'he witness).

l

1\fr. l(auffman: Further objection, Your 1Io111Jj g·e 229 ~ or please, if !he Court :viii recall, the plaintiff
,
by counsel wished to withdraw that allegation
;; ·.
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of negligence because we did not attempt to offer any evidence that the tower was improperly insulated.
The Court: In view of that, do you want to proceed with
the matter ef evidence involving failure to insulate~
Mr. Bowen: In view of t'hat, if he has withdrawn that
allegationMr. Kauffman: Yes, sir, we offered no evidence of it.
Mr. Bowen: .All right, I "rill not proceed with that further.
Thank you.

Q. Mr. Given, these towers of steel that you have just mentioned in Virginia, thousands of them, are they grounded or
notY
A. The wires carrying the current are not grounded. The
framework of the tower is grounded.
~fr; Kauffman: I think we can save time by the plaintiff
again stipulating we wish to withdraw the allegation of
negligence insofar as improper grounding of this tower is
concerned.
The Court: In view of that, will that take care of that
question?
Mr. Bowen : Yes. Only one or two more things left.

Q. In all of these steel towers that you are familiar with
in Virginia, Mr. Givens, do they have ladders on them or not T
A. In practically all cases there are devices, steps or ladders built into the towers so that the workmen can inspect and
repair the towers themselves when necessary. These steps or
ladders are placed at suc.h height that they are normally not
accessible to anyone from the ground.
Q. Are these many thousands of steel towers you are
familiar with in Virginia, do they have fences around them or
not?
page 230 ~ A. As a general thing, no; very rare case there
is one.
Q. Do they have warning signs on them or not?
Mr. Kauffman: Objection. That question would have to
be qualified to conform to the specific evidence in this case
and the specific tower involved and so forth.
The Court: I think that is true as to the warning signs;
you would have to qualify it to towers sin1ilarlv lora ted to the
one in question.
-
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r. Bowen: I am trying to show the general custom
th oughout the entire State of Virginia by an official of the
C mmonwealth.
I

. I will ask you this, 1\Ir. Givens, that if you will confine
r answer to other steel towers similarly situated with the
er involved in this case and the tower you have seen.

r. Kauffman: I still feel that is an improper question
untler the evidence in this case. This man, I concede he is an
expert and well qualified to express a.n opinion on things
ab ut which he knows or if the proper facts were set up in a
h othetical question espousing the defendant's theory of the
ca e, but I don't think under these circumstances proper found ion has been laid; and this is just a blanket question of
th t type without the other facts that are material to the
is ue involved, such as the proximity to this type of rural comm nity and number of children that were known to be living
in that community and the other various faeets of the eviden.e.
r. Odear: Your Honor please, the only test which has
be n laid down by the Courts in this type of action is whether
or not the defendant's tower or construction is
pa e 231 ~ maintained in the way its properties are generally maintained by other power companies in the
ju. isdiction, and that is exactly what this question refers
itself to.
Mr. Kauffman : I don't think there is any issue there.
~he Court: I overrule the objection. Confine the evidence
to towers similarly located.
l\'fr. Kauffman: Exception.
1

;A. It would be difficult to confine to a tower too similar to
this one. I would like to answer in this way, that a great many
of'the older towers had the signs on them, the "high voltage"
signs. Most of the newer towers I have observed recently
dq not have signs on them. For similar locations I would
h~ve to say they could have them or couldn't have them. It
isn't universal.
Q. Are you familiar with the rules and regulations of the
State Corporation Commission of Virginia, Mr. Givens?
lA. Yes.
Q. On towers similarly located as this tower is, is there
any rule of the Corporation Connnission requiring warning
signs to be on such towers f
1
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A. No..
Q. Are there any rules of the State Corporation Commission requiring fences to be built around towers similarly
situated as the tower in this case 1
A. No.
Q. lvfr. Givens, there bas been introduced in this case Defendant. 's Exhibit 11 showing the drawing of the tower involved in this case, and as you will note from this
page 232 ~ drawing, it is eight feet and ten and one-half
incl1es from the ground up to the first bolt in
the ladder. I will ask von whether or not that conforms to the
rules and regulations· of the State Corporation ConlDlission
or does it violate any such rules and regulations?
1\h·. Kauffn1an: Objection. That question is entirely improper l1ecause I think it can be taken judicial notice of by
this Court tl1at the State Corporation Con1mission of this
state has no authoritv to lav down tl1e rules of law that shall
l1e applicable to civil actions such as the one that has been
instituted in this case. I didn't object to the former question, but as to this one I feel, as to whether it violates the
rules and regulations of the State Corporation Commission,
is irrelevant and immaterial and misleading and for the
further reasonThe Court: The State Corporation Comn1ission promulgates safetv rules for utilities as to construction of towers
and so fortl1 1
A. No, as a historical fact, they ·have not. They accept the
National Electric Code as a minimum standard.
The Court: The State Corporation Comn1ission doesn't
undertake to police the utilities insofar as safety rules are
concerned?
A. No, except when a specific case con1es up and not having
adopted the safety code, it is used as a standard for safe
practice.
The Court: 'I'he question as I understand it was whether
or not this violated any rules of the State Corporation Commission. As I understand it, the State Corporation ComJnission w·ould not have any rule one way or another on it.
Is that true 1
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. As I see it, it would be this: the Com1nission has no
rule on it as long as it complies with the National
page 233 ~ Safety Code, the State Corporation Commission
I
would have no objection with this clearance.
rhe Court: If it did not C011lply with the National Safety
C~~e, would the State Corporation Con1mission be able to
taKe son1e action t

I

I

A. They could. Ir it 1ny understanding in that specific castl
if !an ob;jection were raised as to a dangerous practice or
something like that.
he Court : I overrule the objection.
:Ir. Kauffn1an: Exception .

Proceed.

. Go ahead and answer the question, 1\rfr. Givens.
1r. Kauffman: I would like to interpose a further objecti n to the question as stated, in that one of the ulthnate questi s to be decided by the jury will be whether or not this
pa ticular tower was constructed and designed in accordance
wi h the National Electric Safety Code. And I think that to
al "T this witness, as competent as he may be, to answer and
s* ply that ultimate answer to the jury or to ·attempt to,
w. uld be usurping the function of the jury in their province as
de ermining whether or not the tower was built in accordance
wi h the law or the Code.
~Ir. Bowen: \Ve want to know whether or not we have violated any law or rule or regulation of the State Corporation
cdmmission.
Court : Proceed.

rhe

Q. G.o ahead. (The reporter read the question beginning on

thb bott01n of Page 231 and ending· at the top of Page 232 to
the witness.)
A. I believe as previously stated to the Judg·e, that this
:
would not violate a rule of the State Corporapage 234 ~ tion Comn1ission as a. general thing and would not
:
in a specific case if it con1plies with the National
Electric Safety Code.
:Q. Are you familiar with the National Electric Safety Code,
~frr. Givens?
:A. Generally, yes, sir.
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Q. Does that violate any rule in that Code 1
A. As I recall, no. The required clearance is 6lh feet, and
this exceeds the required clearance.

Mr. Kauffman: If Your Honor please, I don't want to interrupt constantly, but I want to save exceptions to this entire line of questioning.
The Court: Very well.
Mr. Bowen: You may ask.
Mr. Kauffman: Mr. Bowen, I will reserve my right, with
the Court's permission, to cross examine this witness after I
have had an opportunity to go over his testimony with him out
of the hearing zone of the jury.
Mr. Odear: Your Honor please, that would be most unusual to take the witness from the witness stand and have a
conference before asking questions.
Mr. Kauffman: I wish to reserve my right to cross examine.
Mr. Odear: In the first place, this gentleman is trying to
catch a plane back to Richmond, which is the reason we put
him on first. The purpose of cross examination is to examine
him while he is on the stand and not take him in a room and
question him and bring him back in. We object to it.
Mr. Kauffman : I don't pretend to be an expect
page 235 ~ in electricity. If I undertook to cross examine
the witness without having any idea what the
answers might be, I think I would be foolish and practically
guilty of malpractice.
The Court: If you want to cross examine him now, proceed,
and if you don't, you can recall him as your witness or for
further cross examination at a. later time. I think probably
in fairness to the witness, who lives 400 miles from here, that
some action s·hould be taken as soon as possible.
Mr. Kauffman : I would be happy to do that at the first
recess of the Court.
Mr. Bowen: Court please, I am no electrician myself. As
Mr. Odear said, we put this man on the stand first because he
says he must be back in Richmond-when Y
A. Tomorrow morning. I have an engagement, but I would
have to get through tonight if possible.
Mr. Bowen: So I would beg the indulgence of the Court to
let this State ·official be cross examined now so he may return
to his duties in Richmond.

I!
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:h{r. Kauffman: Your Honor please, the Court knows I don't
~ant to unduly detain the witness, but I am put in a place
where I don't feel like I should try to question a man I have
never seen before and know nothing about.
The Court: Tha.t may be true of any witness.
Mr. Kauffman: I understand.
The Court: 'Ve can't suspend every time a witness is on
the stand to give counsel a chance to talk to him before cross
examining; we would never get anywhere that
page 236 ~ way.
Mr. l{auffnlan: This is the first time I have
seen him. If he "ras here before, I haven't seen him, but I
have seen others and talked to them or at least I have talked
td some of them.
~ The Court: I am going to suspend five minutes and give
y~u time to do whatever you want to. After that, I want you
to cross examine him.
:IMr. Kauffman: All right. (Witness and Mr. Kauffman
l~ave the courtroom and go to jury room).
Mr. Bowen: I am going to object to taking the witness
d the sta.nd and taking him in the next room to talk to him,
d I want that in the record.
The Court: My interpretation of what has happened is that
t, e plaintiff's counsel has not cross examined the witness at
t is time and reserves the right to recall him, and we have
en him the privilege of recalling him for further cross
e amination at a later time.
Mr. Bowen: Did the Court give permission to take him in
t e jury room to talk to him Y
The Court: I suspended five minutes for that purpose, if
h wanted to talk to him, if he wanted to talk to you five
·nutes, he may do so.
Mr. Bowen: I never did that in my life.
The Court: It is an unusual situation. It's hard to exp dite the matter.
Mr. Bowen: I just want to note my objection in the record,
pease.
I

1

a
I

g

(After five minutes :h.fr. Kauffman and Mr. Givens returned
t the courtroom).
The Court: All right, proceed, gentlemen. Are
you recalling him for cross examination t
Mr. Kauffman: Calling ~im for cross examination, yes,

.....
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Frook S. Givens, Jr.
CROSS EXAMINATION.
By Mr. Kauffman:
Q. Mr. Givens, you stated on direct examination that there
were some 5,000 or 6,000 transmission towers in the entire
State of Virginia.
.A. Approximately that number, yes.
Q. I believe you are familiar with the types of warning
signs that are attached to and made a part of a lot of the
towers, especially the older towers in the State of Virginia?
A. Yes, I stated there are a number of towers 'vith those
signs on them.
Q. Especially where the towers are visible fron1 the highway or in close proximity to a roadway or travelled thoroughfare?
.A. Well, I don't know that that is particularly-that I
stated particularly near a travelled roadway. It is in case
some companies put those signs on the towers and l1ave had
them there for some time and some have not.
Q. In response to Mr. Bowen's question concerning whether
or not this particular tower in question violated the National
Eleetric Safety Code, I believe your answer simply was that
if the lowest bolt or ·step to the ladder as exhibited on sketch
of Tower 21 and marked as Defendant's Exhibit 11, that if
this distance to this first bolt exceeded 6lf2 feet from the
ground or other readily accessible place, that then it was not
in violation of the National Electric Safety Code?
page 238 ~ .A. That in general was my statement, that so
long as it complied with the Code and was in excess of 6% feet, then it was not in violation of any Commission regulation.
Q. Now, I believe you are of the opinion you would not be
in a position to state whether or not the first rung of this particular tower, assuming that it was within close proximity
of the ground and about 18 or 19 inches, would be a readily
accessible place or not, and that that is a question for the jury
to determine Y
Mr. Odear: We object to that. He didn't say that.
Mr. Kauffman: He didn't say it on direct examination,
but I am asking if that isn't what he will say in response to
that question.
Mr. Odear: I don't believe it is up to the witness to say
what is for the jury to determine.
The !Court: I sustain the objection in that form .

.,~

.,

.
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8. Givettts, Jr .

. Just leave it off, as to whether or not it is for the jury
etermine. You can't state whether or not that is a readily
ssible place or not, can you?
. I cannot state to that. My answer was based on the
dr wing entirely. I viewed the tower from a distance. I
di 't view the g-round right at the tower, so I can't state
fro personal knowledge. The drawing shows 8 feet 10%
inc es, and accepting that as the factual situation, the basis
of ny statement that it is in compliance with the National
EI .ch·ic Safety Code .
. But that is assuming, is it not, and having nothing· to
do at all with the first rung of that ladder-! mean the first
cr ss-arm of that tower?
'
A. That I would say, my answer being based
1>n e 239 ~ on the drawing and not on personal inspection of
this area, would be qualified by whatever other
wi 11esses showed as to the condition at that point as to the
ph ce from whicl1 this 8 feet 10% inches is measured.
[ . No,v, I believe, Mr. Givens, it is true that the Old Do111~ ion Power Con1pany askeq you to come down here totesti:r on their behalf in this case and that after you arrived
th ·Y took you-an employee or representative of Old Dominio1 Power Con1pany took you up to the vicinity to the 1\feadow
F rk eomn1unitv?
I ' . I was summoned.
1

•

1:r. Bowen: I object to part of this question because he was
su poenaed here by this Court .
. I 'vas summoned for this appearance. I did visit the
ge eral area today and viewed the tower from a distance.
. I believe that distance was from the road?
.. That's right.
. You saw this tower from the road and did not go any
cl ser than the road?
. That's all.
. You have no personal knowledge and have not observed
th s tower from any closer distance in your lifethne that you
ow of!
. That's right.
. The question of whether or not this first rung of this
la der or first bolt is in violation of the National Safety Code,
in ofar as whether or not it is within a greater distance than
6 2 feet and a readily accessible place, you cannot say?

't'.

'. ,.it[

'·'

186

Supreme Court of Appeals of Virginia

Frank 8. Giverns, Jr.
page 240

~

A. I cannot testify to that.
Q. Now, assuming, Mr. Givens, that this first

rung of this-not first rung, excuse me-let me
beg indulgence to give me the terminology. What did you
call the first cross-arm on this tower, going horizontally?
A. They are usually referred to as a conductor or member.
They are usua.lly a piece of steel, either an angle iron or flat
brace that is worked into the tower to take s01ne strain in
the tower, to ease the strain.
Q. You say this is a member then you called it thatt
A. Yes, you can.
Q. On Defendant's Exhibit 11, put a little notation there
by that and call that-some identifying mark at the first
member you are talking about.
A. Right across here?
Q. Yes. Step up here so the jury can see. Point that out,
the first member you are talking about.
A. As indicated by this line from one tower leg across to
the other to,ver leg.
Q. I believe, Mr. Givens, I want the jury to understand entirely your testimony, I believe you say you can't determine
whether or not or you don't want to express an opinion as to
whether or not this first member that you have marked is a
readily accessible place because you haven't seen it; and that
if this were to be considered a readily aceessible place and
this first bolt that I will ask you to mark "bolt'' or ''step"
is closer than 6% feet from a readily accessible place, you
know the rules of the State Corporation Compage 241 ~ mission would not be violated; the State Corporation Commission has not adopted, but follows the
National Safety Code and that it would be in violation of
that Code?
1\fr. Odear: We object to that because it is a hypothetical
question not corresponding to the facts. T·he facts are that the
lowest member is 19 inches from the ground and the first bolt
8 feet and 10% inches from the ground; if you take 19 inches
from 8 feet 10% inches, it still leaves more than 6lj2 feet.
Mr. Kauffman: I don't find any evidence of that in theMr. Odear: It is in the paper; if you will look at it, you will
see it.
Mr. Kauffman: I haven't introduced it. It is defendant's.
Mr. Odear: We introduced it before this witness.
Mr. Kauffman: I am not admitting the truth of any marks
until they are properly identified and testified to by a competent witness.

~

'.
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Miltott, Napier.
r. Odear: Vle still don't think it is proper to assume to
contrary.
he Court : I overrule the objection a.t this time.
r. Odear : Exception .
. Go ahead.
A. This is a relatively hypothetical question, without havin seen this ground line, and to determine whether or not that
m mber is a platform as stated in the Electrical Code, I would
n t, as I see it, be able to say "yes" or "no'' on this until I
co ld definitely determine that there is 61;2 feet clearance or
n t 61,4 feet clearance, that an ordinary person could not reach
and climb, insofar as this 8 feet 10% inches from
p ge 242 ~ the ground line that is shown here that is in ex,
cess of this 6% feet.
: Mr. Kauffn1an: All right; I think that is pretty good.
I

c

7
itness stood aside and was excused without objection by
nsel.

I Mr. Bowen : Your Honor, I would respectfully ask for a
r cess because I have some witnesses here who have been
rrying me to death. I ·haven't had a chance to talk to them.
II ould like to talk to them about ten minutes so I can use
t m and let them go home.
The Court : All right, we will take a ten minute recess.
MILTON NAPIER,
ajlter being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Bowen:
jQ. ·Your name is Milton Napier?
1A. Yes.
·Q. Where do you live Y
A. I live on Meadow Fork.
Q. How long have you lived on Meadow Fork Y
A. It will be thirty-five years about the loth of March.
Q. I believe your house is designated on here as No. 15 ( ref rring to map) here. Can you see that?
A. Yes.
Q. Is that about the location of your house 7
A. I guess so.

188

Supreme Court of Appeals of Virginia
J.lllilton Napie1·.

Q. How nuiCh land do you own?
A. I own pretty close 53 acres, lacking about 1/4 acre being 53 acres.
Q. How long have you owned that land?
page 243 ~ A. I bought the first place in 1925. I believe
about 1928 I bought this lower place. 'Vasn 't that
when we boug·ht tl1at, in 1928, the first tract!
A W mnan: No, the lower tractA. The lower tract; it was 1928 or 1929, one or the other.
Q. Are you familiar with the tower on which Ricky Robbins was hurt?
A. "\Yell, I have been around it a lot and fenced throug·lt
there and hunted and been around the place a lot.
Q. Is it on your land or not?
A. Well, it n1ust be partly on mine and partly on Sn1ith
·heirs. It n1ight be more on nune. My deed calls for the midcUe of the top of the ridge. The line runs at the middle of the
top, is as near as I could tell you.
Q. "\Vho owns the land between your house and the tower·?
A. Who owns the land between 111y house and the tower f
Q. Yes.
A. I own it myself.
Q. You own it all~
A. Yes, sir, on this place I own fron1 the road to the top of
the mountain. The lower place, there is a strip sold off the
lower place where then1 two towers are in there. All tl1e way
clown where these bunch of houses is, Silven Rurtherf~rd and
R-obbins and Collier and a bunch of them. I used to own the
Collier place; there is a strip below that, before I ever got hold
of my part. My wife's Daddy bought the other and I lJought
it off of him later on.
page 244 ~ Q. 1\fr. Napier, I will ask you whether or not
you have ever seen any children on this tower,
wl1ich is Tower No. 21?
A. No, I have never seen none as I know of.
0. I will ask you whether or not you have ever seen an~·
children plaving- around that particular tower.
A. No, I have not saw one, not close around it.
1\fr. Bowen: You may ask.
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lJi ilton N apie1·.
CROSS

EXA~IINATION.

I

B

l\Ir. l{auffman:
~Ir. Napier, talk to the jury. I want to ask you a questi n or two. I believe you are pretty well acquainted with
1f cky and the fmnily of Buford Robbins¥
A. Yes.
I Q. Is he a pretty close neig·l1 bor Y
A. Yes, sir, next house.
Q. Next house~
A. Belowme.
1 Q. Do you own the land, l\Ir. Napier, where this path goes
il front of lVIr. Robbins' house that leads up the hollow there
,\. 1ere you tend corn? That goes across the bridge in front of
1) s house and behind Silven?
I .A. I don't own it in front of his house. I own it back of
tl e house on down to the fence.
Q. You do own then the land that runs up the hollowT
I A. Runs up the hollow, yes, sir. I sold one lot off next to
~1 e ch ff or rock to Buford Penley, and I have a lot back of
~ "lven R.utlierford and the hollow that runs by the vacant
h use. The line runs up by that house and up the ridge and
I
plumb around.
1~ ge 245 ~ \Vith reference to the children in the community,
how many cl1ildren do you have?
I A. J have got thirteen living.
' Q. Thirteen Y
A. Thirteen living; three at home.
Q. How many grandchildren T
. .L\.. Seventeen grandchildren.
Q. Do they visit with you a lot?
. A. Them come in about once a year, smne twice a year.
Q. 'Yhen your children have been gTowing up, 1\fr. Napier,
"\vhere did they usually play? I believe that your place is
about 53 acres.
A. They mostly played right around the house and in the
bottom and around the house and play ball mostly around the
house, around the barn or up the bank, something like that.
j[ Q. I believe you have know ledge that-how many boys did
ha.ve!
A. Eight boys.
, Q. Some of the boys 11ad a habit of playing behind your
house and down the hollow all over your property?

Q.

i
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A. I wouldn't say they played all over it. They probably
hunted over there when they got big enough to hunt. They
hunted anywhere they wanted to go.
Q. There are two paths leading across your property that
go close to this tower Y
A. Well, there is one path goes across the-down what we
call Wolf 1-Iarbor Hollow back of me. As far as
page 246 ~ that goes, people hunts in that country; they hunt
when they get ready in the fields, squirrels, rabbits, when they get ready.
Q. Have you ever denied any person permission on your
property to walk across your land or hunt?
A~ Not to hunt or nothing, I have never tried to stop them
from hunting. They go through and hunt when they get ready
and come back when they get ready.
Q. You have never denied any child the privilege of playing
anywhere on your land if he so desired Y
A. Not as I know of. Children gets up there and plays
ball, plays ball, a whole gang of them on Saturday or Sunday, wheneven they get ready.
Q. You have tended some fields and cleared fields in the
vicinity of this tower, have you not?
A. Yes, sir, I used to years ago. I haven't tended out
there lately. I used to years ago.
Q. ·You have cleared a lot of your land around T
A. Yes, sir; another man used to live on the place. He
cleared some land up in the hollow and a lot of places.
Q. You have leased a part of your land for the purpose of
mining- coal, haven't you~
A. No, I ain't never leased it.
Q. Is that driftmouthA. Well, yes, a man worked it maybe a week one tin1e. I
didn't lease it.
Q. Just. verbal-you just let him do itT
A. Yes.
page 247 ~ Q. And built a road to the driftmouth or close
to it!
A. No; me and the boys had a road graded up there years
ago, as far as that goes.
Witness stood aside.

I
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I
BUFORD PENLEY,
aft r being duly sworn, testified as follows :

:

DIRECT EXAMINATION.

BY; Mr. Bowen:
. Have you been sworn Y
a. Yes.
Q. Your name is Buford Penley?
1\.. Yes, sir.
Q. Where do you live T
A. I live at Meadow Fork.
I

T. Kauffman : Excuse me, Tom, if you 'vould please, and
the .Court. I would like to keep Mr. Milton Napier here until
so : ' e of the other witnesses have testified if you don't mine
bef re excusing him. Would you mind remaining out of the
con roon1, Mr. Napier, for just ten1porary, please, sir. (Mr.
ier left courtroom).

Ni

. Buford, how long have you lived at Meadow Fork Y
I have lived there all my life; thirty-two years, except
ju$ a little while when I was in service, three years .
. What is the name of your wife?
: . Dovie Penley.
. I believe your house is designated on here as House No.
5~
~· ndicating on map) ?
. Yes.
· . Does that look familiar to you?
I
A. Yes, sir.
page 248 ~ Q. Who operates Penley StoreY
;[
A. My wife runs it. It is in my name. My wife
1

rU}lS

it.

Q. That is designated as No. 2. Is that about the location
of it?

1\.. Yes sir.

Q. Right there (indicating on map)?
A. Yes.
Q. Do you have a son named Wayne Penley?
~· Yes, sir.
Q. How long did you say you had lived at Meadow Fork?
A. Thirty-two years. I am thirty-two years old.
Q. All your life.
II

.. ,....0\..
.

~
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A. Except what time I was in service; I was in service three
years and worked off a little; I would say six n1onths all together.
Q. Are you familiar with tho tower involved in this case
where Ricky Robbins was hurt 1
A. I have been bv it several times.
Q. I will ask you ~vhether or not you ever saw any children
on that tower f
A. No, sir, I never seen no (•hildren on it.
Q. I will ask you whether or not you ever saw any children
playing around that tower.
A. No, sir, I never seen none playing around it as I know
of.

:n-Ir. Bowen: You may ask.
page 249 ~

CROSS EXAl\JINATION.

Bv l\Ir. l(auffman:
·Q. Now, Buford, how long have you and your wife 1·un the
store down there, sir f
A. I believe we run it eYer since the first of 1955.
Q. For approxin1ately-did you start the first of H)55 and
run it approxinu1tely five years before RickyPerson in Courtromu: About eight years.
The Court: You people in the conrtro01n will have to quit
talking to the witnesses or anybody else. You arc not on the
witness stand unless you are testifying yourself.

A.
Q.
A.
Q.

The first of 1955.
"\Yhat is your occupation other than helping in the store J
I work at P & P "\\Tholesale.
For Roy Fletcher!
A. Yes, sir.
Q. How· long haYe you been worldng· for hin1 ~
A. "\VellQ.•J nst approxin1ately.
A. V\T ell, approximately two years; not quite two years.
Q. "\Vhat did you do before then'
A. I just run my store.
Q. You ran vour store at that time~
A. Yes. ·
Q. "\Yhile yon were running the ~tore, about on an nvcrage,

... ·--·

·~
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Buford Penley.
col ld you tell the jury here around how many children freque ted your store or visited your store or purchased or came
j
around the store during the day Y
p~ e 250 ~
A. I would say during school, when they was
'
having school, most of the kids would come to my
s:o
e after school; most of them trade for their parents and
would have quite a fe\v kids of an evening; and during the
s , ertime there was always some around my -store. There
w~n 't any time they wasn't some there playing.
~· What size, ages-all sizes and ages?
:..;\.. Yes. It run from small to the big ones.
~· Was that condition still existing just before Ricky got
huft f He was hurt in September of 1960.
~· Yes. Always.
About ho·w many c'hildren would you say came there
du ng the course of a day in the summer months or when
sc ool w:as out? You know, when tl1e bus wasn't running them
to I enning-ton?
·
[+. I would say on an average of fifteen to thirty kids any-

"re

~

h9"r.
~· Every day'
f!·

They would come each day.

~. I believe you stated it was a custom in your community,

1

lly~nd large, for the children to trade for their parents?

. Yes; most of the kids does their trading after they come
in rom school; they come to get stuff to pack lunches with the
neit day <>r something like that and do the trading for the
fa$-ily.
~· And just out running around too?
~· Yes, a lot of times. They play around.
Q. Sort of a loafing place around the store for adults and
'
children y·
pa~e 251 ~
A. Yes.
Mr. Odear: It is all very pleasant, but it isn't material in
thi:s case. Let's get down to business.
The Court: I overrule the objecti<>n.
Mr. Odear: Exception.
I

~ Q.

Buford, to use your terminology, you said you had been
byjthe tower -several times. I believe you work now and have
·worked about two years for Roy Fletcher?
·
· · ·
lA. Yes.
That is six days a week7
·
,
I ' ••

.:

_\.:'(
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Charles Gilbert.
A. Five and one-half days.
Q. You go to work early in the morning· and get home a
quarter to six?
A. Well, approximately. When I get off at 5:00, if I go
straight home, about 25 after 5 :00; twenty or twenty-five
after five.
Q. Prior to this time when you were running the store, did
you stay in the store most of your time, sir?
A. Well, there was times approximately every day I would
go to Pennington and maybe be gone an hour or two in the
day and go to the wholesale or something.
Q. In fairness to the plaintiff and defendant, could you
give us a. pretty accurate estimate bow many times you went
to this tower here, say, for the three years before Ricky was
hurt?
A. I would say I couldn't say a definite-how many times
I had been there, but I have hunted up on that ridge and
passed up there several times. I would sa.y one
page 252 ~ year I would hunt a little more than others, but I
couldn't give no definiteQ. Could you say you bad been by as many as five times a
year hunting? Hunting for squirrels T
A. Well, I say I could have some years. Some years I may
have hunted more than I did others.
Q. Some years it would be less?
A. Yes. I guess the last couple of years I haven't hunted
any, because I have been working all the time and have not
had time.
Witness stood aside and was excused without objection.
CHARLES GILBERT,
after being duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Bowen:
The Clerk: Have you been sworn?
·;withess: I d'on 't recall. I don't believe I have.
(The Clerk swore the witness).
Q. Your name is. Charles Gilbert?
A. Yes, sir.

.....
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I

~

Charles Gilbert.

Where do you live, Charles?
. I live at Occoonita.
! • What is your occupation 7
!..t\. -Coalminer.
Q. Where did you live before you moved to Occoonita?
~ I lived at Meadow Fork, sir.
·Q. How long did you live on Meadow Fork?
i~. I would say approximately eight years.
·IQ. I believe your house 'has been designated on here as
Hduse No. 8. Does that look like the location it would be from
i
the road?
p~g·e 253 ~
A. I would think so, yes, sir.
lj
Q. You lived there eight years?
~· Approximately eight years I would say.
iQ. ·How many children do you have?
A. Four.
Q. How many boys and how many girls?
~- Three boys and one girl.
. When did you move from Meadow Fork to Occoonita Y
. Last May, sir.
. May 1961?
. Yes, 1961.
. I will ask you, Mr. Gilbert, if you are familiar with the
t' ·er involved in this case f
. I have been by the tower, sir.
. Tell us whether or not you ever saw any children on
tb~t tower.
4t. No, sir, I haven't.
Q. Tell us whether or not you have ever seen any children
p~Aying around that tower.
·
A.
No,
sir,
I
haven't.
1
':M:r. Bowen: You may ask.
.

I

l

1

I
·I

.

CR.9S.S ;EXAMINATION.

nM Mr. Kauffman:

[Q. Charles, I pelieve your b,puse is about 200 yards from
on{; of the Old Dominion towers, isn't it-Tower 22 designated
ol).; that map Y I mean your house at Meadow Fork.
A. Yes, sir.
.
Q.
The
house
you,
lived
in
ther.e.
And
no
warnl
page 254 ~ ing signs of any kind on that tower at any time,
·
were there Y
I

-

...
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Bilven Rutherford.
Mr. Odear: Which tower?
Mr. Kauffman: Tower 22.
Mr. Odear: Objection.
The Court: Objection sustained.
Mr. I\:auffman: Exception.
Q. Tower 21, how many times have you been to Tower 21,
to the tower and by there Y
A. I couldn't say exactly the times, but I have been by
there squirrel hunting.
Q. I think it would be important for you to try to tell the
jury, if you can, I mean how many times or a reasonable
estimate.
A. I wouldn't make a definite statement about that. I
couldn't because I don't know, but I have, as I say, been by
there several times.
Q. You just c.an 't say the number nor when it was or what
year it was?
A. No. I haven't hunted much in the last few years.
Q. How many years would you consider ''the last few
years'' would be?
A. The last three or four years.
Q. The last three or four years you have not hunted any.
Have you ever been by the tower or have any occasion when
not hunting?
A. No.
Q. You haven,t been by it except 'hunting?
A. No.
page 255

~

Witness stood aside and was excused without
objection.

SILVEN RUTHERFORD,
after being duly sworn, testified as follows :
DIRECT EXAMINATION.

By Mr. Bowen:
·Q. Have you been sworn, Mr. Rutherford?
A. I was sworn, yes.
Q. The other day Y
A. Yes.
Q. Your name is Silven Rutherford Y
A·. Yes.

__ ,;;.

(.·
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Silven Rutherford.
I
1

b. Where do you live

Y

~. I live about a quarter of a mile on the side of the road

frqm the tower you were talking about.
IQ. At Meadow Fork'
[A. Yes. I live right above the church 'house, the next house
on the bank there.
Q. I believe your house is designated as No. 12 Y
:A. Probably is, yes.
~ Q. Would that be about the location (referring to map)?
This is the church; that would be your house 1
A. 100 yards from the church.
Q. You never stepped it off, but it is pretty close to it Y
A. Yes.
l~· How long have you lived on Meadow Fork?
I~- 12 years.
Q. I believe you are the grandfather of Wayne Penley?
That's right.
Q. Are you familiar with the tower involved
p . e 256 ~ in this case where Ricky Robbins was hurt 7
A. I went by it hundreds of times, I guess ; I
w _ t by it about a week after that. I said to Wayne, ''That's
t tower you fellows 'vere on out there Y'' He said, ''Yes.''
' went about 100 yards to the left, but that same evening
as aeross the- ·
Q. But you are familiar with the tower Y
A. Yes.
!Q. I will ask you whether or not you ever saw any children
p~aying on that tower.
I

1,

1

'·

.

•

11

rMr. Kauffman: Objection. I don't think that is proper
under the admonition of the Court unless it is confined within
hils observation within reasonable proximity of the date of
tHe injury.
II
't~· All right;
w~ether or not

one year, two years, three years, I will ask you
you have ever seen any children on that tower
during the past three years.
lA. No, sir.
Q. Five years?
1A. Yes, sir, I have in the last five. I have been living there
hvelve years and I never did see no one.
·Q. Tell us whether or not you have ever seen any boys playing around this tower during the past five years.
A. No, sir. We passed there the week after that; I don't
I

'· ·~-
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Bilven Rutherford.
know whether we went by it or not; both of them might have
been with us sometime they have went by there that they
didn't go with me that evening; I went ahead of them; they
went up that evening after I had done gone. I was over across
the hill when that happened the same time.
Mr. Bowen: You may ask.
page 257

~

CROSS

EXA~1INATION.

By Mr. l{auffman :
Q. Yon did know that these children were supposed to go
hunting with you that dayf
A. They must have known; I don't know how they knew
I went. My :first cousin's ·boys must have seen me and they
hadn't come in from school. I went before school was out
and they must ha:ve saw me go. I went before school turned
out ·and they saw me and was going to hunt me. They didn't
have a gun or nothing. I was across the ridge when it happened on Smith land or Kelly land.
Q. It was the habit of these boys to go hunting with you
frequently, wasn't it!
A. They went with me sometimes. Both of them would take
a. gun. Both of them have .22's.
The Court: Talk louder.
A. My son had a .22. I let them take it sometimes and
maybe both ·of them-maybe one would want to shoot it and
'the other would want to shoot it. I went up the creek -sometimes with them. I don't know whether I ever went that way
with them or not.
Q. But you and Ricky Robbins and your grandson and other
c.hildren did make it a habit to hunt together and roam the
woods together on very frequent occasions f
A. Yes, we went.
Q. And on other occasions these boys have followed yon
llefore, haven't they, Silven 7
A. I don't remember whether they ever fQllowed me unless
they were with me. I believe they went with me all other times.
I think that's the only time they followed me. I'm not certain.
page 258 ~ Q. Yon are not certain?
A. No. I believe that's right.
:..·
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~- You have seen children near that tower, have you notf
JA.. I guess we walked right by it. I don't believe me and
R~~lcy; me and Wayne has went right by it. I ain't been there
si.itce it happened, but I went about 100 yards of it later with
W~yne. I said, ''Is that it?" He said, ''Yes." It is on the
right where I went up, you see.
~- Within tw·o years before this accident, had you been by
th~t tower by yourself Y
lA. Yes, sir.
Q. "When, and what were the circumstances?
lA.. I was hunting most every time I went by it, you know.
Sometimes I go down to the left on Smith land and sometimes
I #ould go up the ridge.
Q. You went by the tower practically every time Y
!.A. Yes. If I went to the left, I would go about 25 or 30
fe et from it. If I went by it, I would go right by it, them
1
tll~~gs
that goes down in the ground, them arms.
There was a well beaten path by the tower?
f'\.. Yes, there is a path, all right.
Q. The path was always well used?
A. Yes, it has been used. There was plenty of hunters
'v nt by it.
. Lots of children went by it?
. Probably did, playing.
Q. Nothing in the world to prevent children
page 259 ~ from playing around the tower Y
A. No.
iQ. Was there anything to prevent children from roaming?
A.. Nothing but a little fence so close. Mr. Napier had a
f nee; it was just so high.
Q. No signs or anything else around the tower T
A. Yes.
Q. Was there anything to prevent children of that community-and there were several of them, were there notY
j A. Yes, there was several up in there.
:Q. As many probably as forty or fifty?
· A. Let's see; they are all around there; there is that many
ildren, that's right.
.
Q. They are scattered all over the ridge where the power
ltne is located, close to it? You say you are % mile of it.
A. Yes, about a quarter of a mile. I can't see if from my
House, this one, but it is about a quarter of a mile; you have
tb go through a swag and turn up, a swag through the hollow
through Mr. Napier's land.
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· Julius Ridings.
Q. 'While you were out in the woods roaming around your
place, I believe you have seen the children in the community
around all over that whole ridge, haven't you Y
A. Well, I have seen Mr. Napier's children and different
ones up in there towards that way. I don't know how far up
in there they would go.
Q. ·You have seen them on numerous occasions by themselves without being accompanied by adults or any person Y
A. Yes, probably they have been in that diracpage 260 ~ tion. I could hear them in the swag up there. I
don't know how far they would go.
Q. You 'have heard them several times?
A. Yes.
Q. You have seen them on the way and coming back, is
that right?
A. Yes, I have saw them go up that way all right, yes.

Witness stood aside.

JULIUS RIDINGS,
after being duly sworn, testified as follows.
The Clerk: Have you been sworn?
Witness: No, sir. (Clerk swore the witness).
DIRECT EXAMINATION.

By Mr. Bowen:
Q. Your name is Julius Ridings?
A. Yes, sir.
Q. Where do you live, Julius Y
A. I live on Meadow Fork Y
Q. How long have you lived on Meadow Fork?
A. I have lived here going on twenty-eight years.
Q. Twenty-eight years 7
A. Yes.
Q. I believe your house has been desig11ated on the map
as No. 14 over on this side of the road. Is that right?
A. Yes, sir.
Q.• Just across the street from where Ricky Robbins used
to live?
A. Yes, sir.
page 261 ~ Q. Ho'v many children clo you have?
A. Two.
~<
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E. W. Wade.

I

.

~

A son and a daughter T
. Yes, sir.
• How old is your sonY
I
~Twenty-six years old.
~· And 'how old is your daughter T
She is sixteen.
Q. Are you familiar or not with the tower involved in this
caseY
A. No, sir, I was never at that tower.
Q. Do you know where the tower isY
l
A. I know, yes, pretty well, by the way the wires runs. I
w~s never up there at that tower.
IQ. You have never been there the whole time you have been
li "ng on Meadow F-ork'
~. No, sir, I was never there.
Q. Obviously you never saw anyone around the tower then Y
A. No, sir.

f!.

1

1

kr.

Bowen: You may ask.
Mr. Kauffman: T·hank you, Mr. Ridings; that is all. No
q Ies t'Ions.

l

~itness stood aside.

E. H. WADE,
a er being duly sworn, testified as follows.
DIRECT EXAMINATION.

I

I

Mr. Bowen:

Q. Have you been sworn 7

A. Yes, sir.

Q. Is your name E. H. Wade T
A .. Yes, sir.
Q. Where do you live, Mr. Wade?
.i A. I live up there in the Crab Orchard near Mr. Napier
o!o the· other side of the road.
Q. Is that what yon call Meadow F-ork Y
A. Yes, sir.
:Q. How long have you lived in the Meadow Fork area f
A. Somewhere around twelve years, I guess.
Q. Twelve years. I believe your house has been designated
n. here (indicating the map) as No. 16 above the road?
A. That's right, right above the road.

p ge 262
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E. W. Wade.
Q. There is another house down near the road that is designated No. 17. Who owns that house?
A. That belongs to my son-in-law.
Q. No. 17 belongs to your son-in-law!
A. Yes, sir.
Q. What is his nan1e?
A. A. D. Lewis.
Q. 'Vbere is he now 1
A. Detroit.
Q. }lr. Wade, are you fan1iliar with the Tower No. 21 in
this case where Ricky Robbins was hurtY
A. No.
Q. Have you ever been up there?
A. No.
Q. You just don't know where it is?
A. I don't know where it is located.
page 263 ~ Q. You never had occasion to go up there?
A. Sir?
Q. You never had occasion to go up there?
A. No, sir., not yet. I never had no business up there.
Mr. Bowen: You may ask.
Mr. Kauffman: Your Honor please, I would like to move
that the ent~re testimony of this witness be stricken as being
irrelevant and immaterial and has no possible bearing on the
outcome of this case.
Mr. Odear: Your Honor please, it tends to show the remoteness of the tower from the community where Mr. Wade
lives. Here is a man who has lived there twelve years and has
never been by it.
The -Court: I overrule the objection and motion.
}I r. Kauffman: Exception.
CROSS EXAJ\1INATION.
By Mr. Jrauffman:

Q. Mr. Wade, how far do you live from the tower?
A. I couldn't say because I never have been to it.
Q. You can see it? Yon have seen it, haven't you 1
A. No, sir.
·
Q. Never even saw it?
A. I never have been around where it's at.
Q. How old are you?
A. Let's see, along about the last of this month I will be
sixty-seven.
·\,·

., ·~·~..:. ~·
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I

lI. Sixty
-seven
Yes.

f

Q. What is the s~tate of your health, sirT
A. Sir!
Q. What kind of health are you in¥
11. Bad. I have heart trouble.
_
~· How long have you had heart trouble!
~- Since the last day of 1955, the last night rather.
'fl· The last night of 1955 ?
A.. That's right.
Q. You certainly 'have not been clin1bing hills since then?
A. No.
Q·. Do you hunt T
JA. No.
D. Do you have any business going in the woods at all?
II. None whatever.
; . Have you ever been in the woods around homeY
. . I have been in thee woods just on my own place; no
to er on it.
. You are on the opposite side of the road Y
. Yes.
You have been around the woods on your place 7
A. Not all over them, but around about a time or two.

I

page 264

~
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Kauffman: Now you can stand aside.
'fhe Court: Stand aside. (Witness stood aside).
Mr. Bowen: Could I have a five minute recess, please sirY
'frhe Court: All right.
lMr. Bowen: Maybe I can save time.
(5-minute recess).

!
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JOHN W. LITTON.
after being duly sworn, testified as follows.
DIRECT EXAMINATION.

~y
I

Mr. Bowen:
' Q. Your name is John W. Litton f
~A. Yes, sir.
'Q. Where do you live 7
A. I live in Norton, Virginia, sir.
Q. How long have you lived in Norton~
A. All of my life.
Q. How long has that been?
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john W. LittO'n.
A. I am forty years old.
Q. Where did you attend school?
A. I received my elementary and high school education at
Norton, Virginia. After finishing that, I entered Virginia
Military Institute in Lexington, Virginia, where I studied
engineering. I graduated there.
Q. In what year?
A. 1943.
Q. What degree in engineering did you receive?
A. I received a degree in civil engineering, sir.
Q. What have you been doing since you graduated at
V.M.I.?
A. When I graduated from V.M.I. I immeditely entered
the service. I spent three years in the Corps in Engineers,
and from my discharge from the Army I worked for the
Virginia Department of Highways one year and four months.
I then joined Stonega Coke and Coal Company and worked
in their Engineering Department eight years. When I left
them I was a Division Engineer and assistant to the Chief
Engineer. I then taught at Clinch Valley College,
page 266 ~ which is a division of University of Virginia,
located in Wise, Virginia, for one year, and at
that time I formed an association with W. A. Thompson, Jr.
We formed a partnership. We now call our firm ''Thompson
& Litt-on, Civil and Mining Engineers.'' We have offiees in
Wise, Virginia, and Grundy, Virginia.
Q. Is that your present profession?
A. Yes, sir ; my present profession.
Q. Tell us whether or not you are duly licensed as a professional engineer in the State of Virginia.
A. Yes, sir, I am a duly licensed engineer in the State of
Virginia.
Q. I will ask you when you surveyed the Meadow Fork area.
A. I made that survey in July of 1961.
Q. Who assisted you Y
A. Twro men assisted me in the field, Mr. James Fisher and
James Munsey. I was assisted in the office computation and
reduction of the field notes and transfer of these notes to this
map by Mr. Charles Metcalf, a draftsman in Wise.
Q. How much time did you spend in making the survey?
A. We spent five days in the .field making various measurements and then we spent a total of approximately three days
in the office reducing the notes and transferring and making
computations and coming up with the final map.
:;t~
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Q~ Who prepared the map of that areaY
A I did the basic work. I put it on what I call a hard
cop . In other words, I reduced the notes myself, plotted
j\
them on my hard copy and they were traced by
page· 267 ~ Charles Metcalf to this map.
Q. Where is that map now?
This is a copy of that map which is on display here.
Q* For the purpose of the record, may it be shown that the
map is now on a stand in front of the jury and plaintiff's
counsel.

At

I

I

The Court: Is this the map that is the exhibit?

All Yes.
~~- Bowen: And let the record show that it is marked
Defendant's Exhibit 1.
Q II will ask you to explain the notations on the lower right
han corner of this map.
The notation in the lower right hand corner of the map
at we call our title box. It is a square which spows our
name, ''Office of Thompson & Litton, Civil and Mining
peers, Wise, Virginia.'' Immediately above that is
wri en ''Ricky E. Robbins vs. Old Dominion Power Compan
and immediately below that is written ''Showing
Route 628 and Route 776 and residences in area near intersectfbn of Middle Fork of Reed's Creek and Summers Creek
in ll~e County, Virginia.'' That is a general note to depict
the geographical location of the area represented on the map.
On fhe right hand side of our title box you will see '' #709"
which is written under "commission". That is our work order
nuniber, our commission number. Immediately under that is
''tracing'' and I have written under that "D-17". That is a
number which tells me which tube in our file I can fi-nd the
tracing from which this map was made. Under "volume"
II
I have written '' 265A. '' Tbat likewise is the numpagf'. 268 r her of the field book which we have filed in our
f
office and I can find the field notes for the work
whi l1 was done in the field. They are in Volume 265A. U nder that I have file number "OD·". That is the correspondence file designated in our correspondence filing system; I
can\pnd it under "OD". The next line entitled "revised",
we pave that in case we make revisions to the map. In this
1

",

1
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case we made no revisions, so I have no date in that square.
Under that is ' ' Survey'', I ha;ve written in there ''July 1961'' ;
that is when the survey was made. On the bottom of the title
box I have the box 'vhich is entitled ''Calculations". Under
that I have my initials, "J.W.L." The next box is drawn, I
have my initials and "date, J.W.L.'' The next box designates the man who did the tracing in our office. You wiU see
"C.E.M." there and that is Charles E. Metcalf, who is our
draftsman for our fi·rm, and the date it was traced ''10-~4-61".
On the left hand side of the title box, I have the scale of the
map ''one inch equals 50 ft.'' That means one inch on the map
represents 50 feet on the ground.
Q. What is the approximate size of the map, for the sake
of the record?
A. The approximate size of the map, east to west, is in
feet 2300 feet. It represents 2300 feet on the ground or ap-:proxima.tely half a mile on the ground of ground area ; and
north and south it represents 1800 feet there.
Q. Tell us what the broken lines are along·. the bottom of
the map.
A. Yes, sir. The broken lines indicates the roads which
lead into the Meadow Fork area. This broken
page 269 ~ line on the north side of the bottom line represents Virginia Route 628. That is an unpaved
or unimproved or gravel road which goes up Meadow Fork.
It leads from the hard surface road 606. 606 is a road that
leads to Keokee by way of Pocket.
Q. About how wide is that road 628, Mr. Litton 7
A. That road is 14 feet in width. That is the average
width.
Q. What is the distance of this road from the left hand
point on your map over to the right point on your map?
A. That is a distance of approximately 1900 feet, sir.
Q. Will you measure that, sir?
A. (Measures) That is 2,340 feet as the road curves.
Q. In mileage how far would that be?
A. That is between 1A, mile and half a mile; it is closer to
half a mile.
Q. Where is Meadow Fork Creek on the map Y
A. Meadow Fork Creek is represented by this blue line
which runs from the eastern side of the map eastwardly until
it leaves the map on the western edge.
Q. Where is Summers Creek?
A. Summers Creek flows from the north southerly and

7_-
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int~rjsects Meadow },ork into the northeast corner of the map

a1~

then flows on off of the map.
.
I forgot to ask you about the arrow on the map. In
w ~h direction is it pointed Y
A~ The arrow, which is on the right hand side of the map,
points in the direction of north.
page 270 ~ Q. Can you tell us how large Meadow Fork
II
Creek isY
A~ You mean from bank to bank¥
Q. ·Yes, and from the top to the bottom.
Al It is about-it varies, of course, but it is ten to twelve
feet from one bank to rthe other, and its depth will vary also in
sotite places as much as four feet from the top of the bank to
the/ !bottom of the creek, sometimes five feet, sometimes six.
M~'t of this averages five feet.
How many bridges are across ~1eadow Fork Creek 1
There are four bridges shown across Meado'v Fork
Cr ~k.
The one in the extreme northeast or lower left hand
1
cor er of the map is a foot bridge to a residence. The next
on as we proceed westward on the map or up Meadow Fork
is foot bridge; and the two on the right hand side or western
sid , of the map are automobile bridg·es for access to the
ho es on the other side of Meadow Fork.
' Tell us what these marks are here on the left corner
pa 'i: of the map, please, sir.
I These marks which lay in the northeast or left hand,
lo ~r left 'hand corner of the map are concrete piers. At one
t~·
~ a school building stood at this location; it has been torn
do : , and now all that is left are the piers that supported
th building at one time and concrete foundation. Those little
sqq.ares represent the concrete piers.
Q. Was any building on any part of itT
~- Yes, sir, you will notice on the south sideof the foundation of the old school building I have a representspage ·271 ~ tion which represents a garage which is now built
I': ·
at that point. It is an automobile garage, a
fralm.e garage.
<b. What do the numbers '' 1 through 17 '' represent Y
.£. Those numbers are placed within blocks on the map.
Th~y represent structures, residenees and so forth, which
e~t In the area: I have prepared a legend to accompany this
map, and that legend corresponds with each of those numbers.
~- I now hand you a legend for residences marked ''Defendant's Exhibit 2" and ask ·you if that is the legend you
11
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Johm W. Litton.
A. Yes, sir, this is the legend I prepared to accompany this:
map.
Q. Will you begin at No. 1 and explain what those numbers
are all the way through No. 17 Y
A. Yes, sir. No. 1 is a dwelling house which at the time I
made the survey was occupied by W. C. Robbins. No 2 is a
grocery store, a little country store, Penley's Grocery. No.
3 is a dwelling house which was occupied by Miss Bessie·
Robbins. No. 4 was a dwelling house occupied by Myrtle
Robbins' family. No. 5 is a dwelling house which was occupied by the Buford Penley family. No. 6 is also a dwelling
house which was occupied by Mr. Darwin Gilbert and his
family. No. 7 is a dwelling house 'vhich was occupied by
Rex Tomlinson and his family. No. 8 is a dwelling house
which is now vacant and was vacant at the time I made the
survey. No. 9 is a dwelling house which we passed when we
visited the site, and if r...ou will recall, it is vacant; it is somewhat rundown; it is dilapidated and doesn't appear to have
been occupied for some time. No. 10 is a dwelling
page 272 r house which was ·occupied by Oscar T. Robbins.
No. 11 is a small country church. No. 12 is a
small dwelling house which was occupied by Silven Rutherford. No. 13 is a dwelling house in which Buford Robbins'
family lived at the time I made the survey. It was, however,
being occupied by Ewell Ely. No. 14 is a dwelling house
which was occupied by lVIr. and Mrs. Julius Ridings and their
family. No. 15 is a dwelling house which was occupied by Mr.
Milton Napier and his family. No. 16 is ·also a dwelling house
which was occupied by Enoch Wade and 'his family. No. 17
is a dwelling house which at the time I made the survey was
occupied by Fred Hilton, but on a later visit a week or so
after I finished the survey, when I returned to this area, was
vacant.
Q. Where on your map is Tower 21 in this case?
A. Tower 21 is in the upper center part of my map or the
extreme southern part of the map. It is represented by a
square and it is marked ''Tower No. 21. ''
Q. I will ask you, :Afr. Litton, if you will explain fully the
topography of the area represented by your map and I will
ask you to start at the bottom and work your way to the top.
A. Yes, sir. Starting at the northeast or lower left hand
corner of the map, the area is woody. It is a forested area. It
it heavily overgrown with trees, shrubs, bushes and so forth
except for these areas in which houses have been built.
"'
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w1~1 oded
I

areas come down to the back of the houses and the
h *ses are built on the bank that slopes to the road, and houses
a e built back across that bank. It is generally rough and
r ~ky country, which is typical of our coal country and typical
of the hollows in which the streams in our section
p ge 273 ~ of the country flow. There is no habitation north
I
of these houses. The mountain goes to the top,
a .d as far as. I know there are no houses to the top of the
buntain
other than those shown on this map on that side of
1
t e road. Then you have your road and your creek flowing
from west to east. And on the south side of the road we
ave these dwellings which are built and ·all over there the
area roughly is the same. It is mountainous, densely forested
errain. The forests or woods come right down behind these
!'uses and they are built back against the mountain. In this
ea right in t:he middle of the map just south of dwelling
o. 12 and south and east of No. 13 there is a small cleared
,:eld. That field is about % of an acre. Woods come right
own against it, and there is a spring right in the center of
': y map where I saw a side branch which comes into Meadow
Fork as heading up and the woods come right across this.
/ Q. How ·about the area south of House No. 1?
I A. That is typical of that region, sir. The mountain rises
behind it and it is densely forested, just a rocky peak that
,~its behind there or sort of a ridge.
i Q. How about House No. 8 south of that y
A. T·hat likewise is forested country; it is densely covered
with undergrowth and trees.
' Q. And No.9, you say the one we passed by the other dayf
A. ·Yes, sir. That as you recall we passed right by that
wl1en we went to the site of the tower and the woods went to
the left and right and that little stream came out of there.
,
Woods were fairly dense until we reached the
page 274 ~ right of way, and ·of course the right of way was
cleared of large trees. The right of way has
undergrowth and bushes and so forth which are about waist
big·h. It appears to be at least three or four years since the
right of way has been cleared.
Q. I noticed the cleared stretch going up to the tower the
other day. Did you have -anything to do with that?
A. Yes, sir, that was the route which I followed with my
survey line in the field to locate Tower 21. I ran my survey
line from the road down in front of House 13, then up by
House No. 9 until I reached the right of way, then I went
1
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straight up the right of way to Tower 21 and in order to make
measurements through there we have to take machetes and
chop a line through there to clear a way to go.
Q. Will you tell us. or describe the country south of Tower
21! ..
A. ['hat is just more mountainous, sir. I could see nothing fr.om up there. You go down the\ other side of the mountain into Wolf Harbor Branch; there appears to be no houses
up there. It is densely grown up in forest land and underbrush as far as I could see.
Q. Was there any habitation around this tower that you
could observe?
A. No, sir, I didn't observe any kind of human habitation.
The only habitation I ran into, if you want to refer to it as
habitation, was a snake which I encountered in this area
which is in the center of my map. I was trying to measure the
distance from the tower in the direction which
page 275 ~ ran roughly south 45 degrees east and 'vhich
would have led down to where an old mine appeared at one time to have been. I found that area to be
covered with tree tops where some trees had been cut, but the
trees had been cut by some people that apparently tended the
area and left the branches entwined. It was difficult to get
through. Crawling over those, I looked down the branches
and a snake crawled out of there and I have that marked in
my notebook as the place where I was pretty badly frightened.
Q. Wha.t kind of snake was itt
A. I think it was a copperhead.
Mr. Kauffman: I object to that. That was entirely uncalled for.
Mr. Bowen: This was the kids' playground.
Mr. Kauffman: Comment of counsel is objected to and
I move it be stricken and the .jury instructed to disregard
it.
The Court: I overrule the objection. Go ahead.
Mr. Kauffman: Exception.

~

Q. What kind of snake was it?
A. I think it was a copperhead, sir.
Q. It may already be in the record, but to be sure. how far
is it from House No. 1 as shown on your map to t.he paved
leads to Keokee?. .
highway that
-

•

l

·.1 .
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. A. I measured that. It is 1.3 miles. I measured it on my
au~ mobile speedometer. I measured it going and coming.
It bgistered 1.3 miles.
From what point as shown on the map Y
t. That was from the intersection of 776 and 628 on my
map, which is at the northeast corner, thence in
page 276 ~ an easterly slightly south southeasterly direction
to 606, which is the road to Keokee.
Was that the closest paved highway you could find Y
. Yes, sir.
.
. You say the number of that paved highway was what Y
~- Virginia Route 606.
~~ ·Going up t'he hollow on above House 17, what did you
fini~ if anything?
.
:. Well, I went beyond House 17 in a westerly direction
an I there are no houses on up the hollow for some little distan e. It is quite a distance to the next house. I don't know
ex rl tly how far, and there are some more houses up there,
bu they are quite a distance away from Residence No. 17.
Th re may be a few houses on up that 'hollow, but I didn't
ha e room to put them on this map. They were too far a'vay
to e put on thi~ map.
How far is it from House No. 13 to Tower 21?
. In a straight line distance, sir?
. Yes. Give us that answer first.
. In a straight line from House 13 to Tower 21 it is 1300
fe ~- Of course, that distance depends on how you go, and
yob must realize this map represents a horizontal or level
surface that you go from House 13 to the tower, you would
have to climb up a hill and over and down through little vallcyjs and so forth, so you don't exactly travel a flat, straight
lin~, and possibly that distance as you would have to travel
it oh the ground would be as much as 1500 feet.
Q. Going the way we went the other day, how
page 277 ~ far would it be to the tower from House 13?
A. We left House No. 13 and proceeded in an
easterly direction, passed behind House No. 12, then through
a garden and followed along a branch by House No. 9 and
'vent on up the hollow and into the right of way and 've
proceeded from that point up the side of the mountain and
came back down to Tower 21 ; and that would be a distance
~f 12100 feet as best I can scale it on my map. That likewise
is level distance, and considering the way we went, probab1

I

.
1
I

1
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ly it would be closer 2500 feet or half a mile, the way we
actually travelled.
Q. Is there any other way to get to this tower from House
No. 13 that you know of'
A. Yes, sir. Yon could come out the rear or the west side
of the yard of House 13 and go over to the house Mr. Napier
lives in, for instance, and wind around a little path or what
appeared to be an old log road, wind around the mountainside up into a cleared field which he has there in which he
raises grain. It is a pasture or cleared field, and then go
around the point and go up on top of the mountain and
roughly follow in an easterly or southeasterly direction to
the tower. That would be along this fence line which is shown
from Tower 21 in the extreme southern part of my map or
the very top of my map.
Q. About how far would that beY
A. Tha.t would be about 2300 or 2400 feet, but that too
is scaling it on a level surface, so it would be probably further
than that the way you would have to. travel. It might be as
much as 2600 to 2800 feet, but it is a more difpage 278 ~ ficult way I might say than the way we took when
we viewed the site. I consider the route we followed when we went up to be the easiest way to get to it
because once you leave Mr. N·apier's field it is difficult to get
down to the fence line; it is overgrown.
Q. Is Tower 21 on top of a mountain or not Y
A. Yes, sir, it is on top of a mountain between Wolf
Harbor Branch and Meadow Fork.
Q. How high is that mountain above House No. 13?
A. 320 feet. The difference in elevation between those
two is 320 feet.
Mr. Kauffman: I didn't hear that reference point.
A. From rthe house to the tower is 320 feet.
Q. How high is Tower 21 by sea level Y
A. The ground on which Tower 21 is is 2,080 feet -above
sea level.
Q. 2,080 feet above sea level f
A. Yes, sir.
Q. Can that tower be reached by any kind of vehicles f
A. Not an ordinary vehicle, sir. It might be reached by
a bulldQ;z;er or something of that nature. Yon are speaking
of an ordinary vehicle Y

. :.

~.
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. Automobile or truck, something of that nature .
.· I do not think it could be reached by an automotive
vehicle.
I':
~·

Bowen: You may ask.
The Court: Will your cross-examination be very long!
Mr. Kauffman: I can't really tell at this point,
page 279 r Your Honor. I have several notes I wanted to
II
ask Mr. Litton about and I~he .Court: Does Mr. Litton expect to be back tomorrow?
Mr. Bowen: Yes, he is available. He doesn't live in RichmQnd. He doesn't have any plane reservations.
~r. Kauffman: I don't want to inconvenience the witness.
¥r. Bowen: I will probably ask him to come back.
The Court: It is a quarter after five. I have Court in
Scbtt County Monday morning. This case will have to move
al 1ng speedily, as speedily as we can do so in the next day or
tw It may be possible it may be necessary to have night
se 'ion tomorrow· night. I leave you that word so you can tell
yo r wife you won't be home for supper if you don't get home
by even or eight o'clock, that they might presume you are
in ourt. I don't know that it will be necessary but I want
to "ve you that warning. As a matter of fact, I may hold a
se sion ·at night. I don't know; and the jurors most of them
ar,l probably without some prior notice, I don't wa.nt to incoJiljVenience you and have you stay here after dark. Sheriff,
adaourn Court until tomorrow morning at 9:30. (Sheriff did
as !fequested.)
I

1

•

1

January 5, 1962.
Mr. Kauffman: I believe the point of the proceedings is
the cross-examination of John W. Litton.
CROSS EXAMINATION.

Bi Mr. Kauffman:
I

Q. When you first began your testimony yesterday or during the early part of it, you testified that you and whoever
w~s assisting you in preparing this map had to use a brush
ax or something to cut a lane toward this tower
page 280 ~ on the occasion when you were running the line
with the transit and so forth. I will ask you if
this line you were following is anywhere near the path or
i

1.
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if it follows the same direction as the path we followed going
to this tower the other day 7
A. It is close to the direction of the path which we took
except when I came to the foot of the mountain on which
Tower 21 is, I went up the right of way and we went up the
path to the left of the right of way.
Q. You were not down a.t the foot of the hollow or valley
we walked up? You were on the right hand side or left hand
side of the hollow as we faced Tower 21 walking up Y
A. As we faced Tower 21 the path which we followed went
up the left side right of way. I went up the middle of the
right of way, which is an area cleared under the transmission
lines.
Q. That is the area you referred to where you had to chop
out undergrowj;h?
A. Yes. But when you go through any wooded area, you
have to chop that out so your line of sight won't be blocked
or impeded.
Q. Tha.t is true, is it not, of any survey in any wooded
area?
A. Yes, sir.
Q. I believe you testified that on a part of tl1is that you
saw a copperhead Y
A. Yes, sir.
Q. I will ask you, John, if it is at all unusual during your
surveying in the mountainous areas you must
page 281 ~ travel all the time for you to see snakes of all
·
descriptions T
A. Yes, sir, it is not uncommon for us to see snakes on
mountainsides and wooded areas and particularly cleared
areas where the sun ca.n shine through and he can crawl out
to warm himself. As a matter of fact, we carry a snake bit
kit as a. standard part of our equipment.
·
Q. I believe it is also true at the country club in Big Stone
Gap on the golf course thal is· played on· every day, that probably within the last four or five years there have been a
nundred copperheads kill~? on the No .. 2 Tee?
Mr. Bowen: .We ·object.
Mr. Odear: · ·unless he has seen them,· that is hearsay.
The Court: Go ahead. I overrule the objection.
Mr. Odear: May he restrict himself to what he has seen?
The Court: He could only answer on his knowledge, what
he has seen himself.
··

,·:,·.
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1

~

. I have seen one snake on the golf course in that vicinity,
b ~ the golf course sets right up against cliffs where woods
a tl mountains come down steeply into the valley.
Q. It isn't at all uncommon to see snakes right down anywHere there where you are close to a wooded area, is it?
J~. Snakes will generally crawl from wooded areas to the
edge -of cleared places to warm themselves.
I~· John, yo.u testifi~d the other day t~at the distances apptmamately, the relative levels of elevation, that there was a
spi·ead -of about 320 feet from the road at the home where
Btiford Robbins' family lived or used to live and Tower 21.
A. Yes, sir.
p~ge. 282 ~ Q. What is the elevation from up in the cleared
I
field that we passed through-well, it was near the
ri ht of way there as we went toward Tower 21.
A. I don't know what that precise elevation is.
·
Q. You didn't know what the precise distance was east
fr m· the home of Ricky Robbins to the tower except by app ?.ximation, that is the way you had to walk by the contour
o :l~he land Y Yon could set a reasonable approxin1ation on
t · , couldn't you 1
. A rea·sonable approximation would be about, I would
es ·mate::about 250 feet from the spot which I think you are
re: erring to up to the top of the ridge on which Tower 21 sets.
j' • Did you testify when I called you earlier concerning
th~ relative construction hi.comparison with the other towers!
I
Yes, you asked_ m~ .if I examined the other towers and
I· d not.
· ·

.

j

I

1

~
1

•

'

I

iWitness stood aside.

·

A. 0; UMSTEAD,
being duly sworn, testified as follows.

I

aft~~r

I

- - .. . DIRECT EXAMINATION,

r .
Byj Mr. Bowen:
~·

:A.

Have you been sworn Y

No. · : - ·· · .~ ;.·:;

.<.•:.- ::.-:· ... :· • :'

I
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I
I

,~Witness
;

:

I

.

was· sworn: by'~th~sclerk).'
.
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Your name is A. 0. Umsteadf·
A. That's right.
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Q. Where do you live?
A. I live at Norton, Virginia.
Q. How long have you lived at Norton?
page 283 ~ A. Since the year-since June 1924.
Q. vVhat position, if any, do you have with Old
Dominion Power Company?
A. At the present time I am General Manager of the 0 1ld
Dominion Power Company.
Q. How long have you been employed by the Old Dominion
Power .company?
A. My originial employment dates back to February 13,
1913 .
Q. I will ask you if you are familiar with Tower 21 involved
in this case?
A. Well, yes.
Q. Who owns that tower Y
A. The old Dominion Power Company.
Q. Who owns the right of way where this tower is located?
A. The Old Dominion Power Company.
Q. How wide is the right of way at t'his tower f
A. 100 feet.
Q. I hand you Defendant's Exhibit 3, 1\'Ir. Umstead, and
ask you when was this right of way first acquired?
A. Well, this right of way was first acquired in the year
1915.
Q. What is the date of that deed Y
A. I will have to look and see. The 6th of March, 1915.
Q. From whom was that right of way acquired in that
deed!
A. L. M. Zion and his wife, Minerva Zion.
Q. To whom was it granted?
A. To the Electric Transmission Company.
page 284

~

(Mr. Bowen showed Exhibit 3 to the jury)

Q. When 'vas this right of way acquired by the Old Dominion Power Company!
A. 1926.
Q. Are you now looking at Defendant's Exhibit 4T
A. That's right.
Q. From whom is that right of way acquired?
A. This right of way was acquired from the Electric Transmission Company of Virginia.
Q. To whom?
A. To Old Dominion Power Company.
.:::,._
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Mr. Bowen: These are copies of deeds from downstairs
the records (gives Defendant's Exhibit 4 to the jury).

il"Om

Itracted?
Q. will
I

ask you if you know when was Tower No. 21 con-

A. It was constructed during the year 1915.

I Q. Where does this transmission line originate and where

. oes it go, this particular one 7
I\ A. It originates at Pocket, Virginia, and it terminates at
f.t: substation on the Hig·hway 23 located between Big Stone
P..ap and Appalachia, Virginia.
' , Q. About how far is that 7
A. That is 16.6 miles.
Q. About how many towers are on this line 1
A. T'here are 109 towers on this line.
Q. What territory does this line serve Y
A. It serves all territory east of Pocket, Virginia, including Big Stone Gap, Appalachia, Norton, Coee 285 ~ burn, Wise and all area east of Pocket.
Q. Is Tower 21 constructed out of steel or not f
A. Tower 21 is constructed out of steel, a steel tower. All
wers are constructed of steel on this line.
Q. How many wires are on this tower, electric wires Y
A. There are six conductors on this line; six.
Q. What voltage do those wires carry!
A. Three of them on one side of the tower carry 34,500
v6Its. The three on the other side of the tower carry 69,000
vqlts.
Q. How high is Tower 21 f
A. About forty feet high.
!Q. Tell us whether or not, Mr. Umstead, you ever gave
Ricky Robbins any permission to go on this right of way or
to climb this tower.
A.. Certainly not. No, I do not-I never gave permission
to anyone to climb towers.
Q. To your knowledge, tell us whether or not any children
have ever been on this tower f
JA.. To my knowledge, no, sir, no children have ever been
ont this tower or any other tower on that line other than this
pllrlnti:ff.

I,

1
11

I

1

1

I

Mr. Kauffman: I don't believe it is really material as far
as:\ the other towers are concerned.
'rhe Court: You can strike that part of the answer.
Mr. Odear: We agree the latter part was immaterial. Mr.
II
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Umstead, just confine it to this particular tower, and that
part of your answer will be stricken.
page 286 }

A. That's right; this tower.
.
Q. Can Tower 21 be reached by any kind of

motor vehicle Y
A. No, sir, it cannot.
Mr. Bowen: You may ask.

CROSS

EXA~iiNATION.

By Mr. Kauffman:
Q. I notice in your answer to Mr. Bowen's question concerning knowledge of children climbing this particular tower,
you said and limited your answer to ''no'', you did not know
of any child ever climbing this tower, or any person.·
A. Except this plaintiff.
Q. Except this boy Y
A. That's right, except this boy here (indicating the
plaintiff).
Q. But you did know that this boy was accompanied by
another boy that was younger than he on this tower?
A. \Vell, I just l1ave hearsay knowledge of that, sir•.
Q. Now, you just have hearsay knowledge that this boy
(indicating plaintiff) was on it, do you not1
A. That's right; that's right.
Q. So you have the same hearsay knowledge as to both.
Now, don't you in fact have this same hearsay knowledge
about other children playing in t'he vicinity of this tower,
and don't you have particular knowledge, as you say hearsay, of other children playing along your right of way at this
particular point f .
·
A. I do not.
··
Q. You do not? And nothing has ever come to your attention, I believe you said there, which was not in
page 287 ~ response to the question, but you got it out so the
jury could hear it, that you nor Old Dominion
Power Company never had any knowledge that any other
children ever climbed any other tower.
·
Mr. Bowen: Now, now, Your Honor please, we have
·
agreed that part of itThe Court: I sustained the objection ·to it as I have

.
~.
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l~hroughout

the case as to any matter pertaining to other
owers. I still sustain the objection to that evidence, l).O mater who raises it.
Mr. Kauffman : Then the jury is instructed to disregard
ny evidence- f
The Court: The jury is to disregard any evidence 1 have
. tricken out and not let in evidence by reason of my sustainng the objections to it.

1

1

Q. Is it not true that you have given permission to Mr.
Napier and others to use that rig·ht of way in any
)Vay they saw fit as long as it did not interfere with your
transmission lines f
A. I have never issued any instructions of that kind.
Q. Have you ever talked to Mr. Napier about using that,
r have you ever permitted any of your other employees to
' 've out that permission 1
A. I don't know Mr. Napier.
Q. That wasn't my question. I asked you if you ever gave
ut any permission.
A. Not to my knowledge.
Q. To anybody, to your other associates or employees to
permit Mr. Napier or any other person to cross
ijage 288 r your right of way in any manner they saw fit'
!II
A. I think anyone would have a right to cross
the rig·ht of way, yes.
Q. At any place they saw fitt
A. Yes.
Q. You have never attempted to prohibit any person from
travelling your right of way in any manner they saw fit?
A. That's right.
Q. You have never issued any warnings to any person not
to climb Tower 21, have you, sir?
, A. Not that particular tower, no.
·
Q. You have never attempted to warn anyone not to use it 1
.A. Tower 21, no.

''!]
1
1

~filton

1
\

I

1

1

I
1

'

I

Mr. Kauffman: Your Honor please, I would like to go into
this question of some of the other towers on this sixteen mile
expanse, but is the Court still sustaining ·any cross-examination in reference to any of the other towers?
, The Court: I~ don't see how it could be proper as crossexamination. It hasn't been brought up in direct exB;min~tion.
· -
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0. J. Carney.
Mr. Kauffman: Even though it was objected to and sustained, it was brought out and I would like to go into it.
The Court: You can make him your witness if you want
to on certain matters that are proper to bring out, but the
cardinal rule of cross-examination is that it is based on something brought out on direct examination. Of course, you can
call Mr. Umstead as your own witness and ask that question
if you desire if it is material and relevant to the case.
Mr. Kauffman: If Your Honor please, I repage 289 ~ spectfully except to the Court's ruling on the
grounds that it is a proper latitude in crossexamination to interrogate a witness concerning any collateral matter which might affect his credibility as a witness.
The Court: I don't know what your collateral matter is
I am making a general observation as to the rules of crossexamination.
Mr. Kauffman: That's all.
Mr. Bowen: I would like for the Court to instruct the
jury to disregard the remarks just made by counsel.
The Court: What remarks is itT
}fr. Bowen: Talking about the credibility of this witness.
The Court: Well, I don't understand that he is attacking
the credibility of the witness.
Mr. Bowen: It is just an inference he left with his remark.
Mr. Kauffman: I withdraw the remark. I just wanted to
g~ into some matters that I said might affect it.
The .Court: Of course, remarks of counsel have no place
in evidence, as far as that is concerned.
Mr. Kauffman: I don't have any further questions. Thank
you.
Witness stood aside.
Mr. Bowen: lfay we have five minutes 1
The Court: All right.
(5 minute recess).

C. J. CARNEY,
after being duly sworn, testified as follows.
DIRECT EXAIVIINATION.
By Mr. Bowen:
Q. ·Have you been sworn Y

I
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A. Yes.
Q. Is your name C. J. Carney?
A. Yes, sir.
Q. Where do you live, Mr. Carney?
A. Pineville, Kentucky.
Q. Where did you attend school Y
A. University of Kentucky.
Q. When did you graduate?
A. I received a B.S. in Electrical Engineering in 1938.
Q. What have you been doing since you left the University
of Kentucky 7
A. I worked at several different jobs for a year. I went
back to the University of Kentucky in 1939 and studied a year
t9wards my Master's Degree. In 1940 I went to work for
~entucky Utilities Company. Since going to work for them
~~have worked in various capacities, and since 1948 I have
len the Division Engineer of the Mountain Division of the
. entucky Utilities and the Old Dominion Power Company.
Q. Are you familiar with Tower 21 in this caseY
A. Yes, sir.
Q. There has been introduced as evidence in this case
~t:ndant's Exhibit 11. I will ask you who prepared that
I! "bit.
lA. I did.
':Q. Tell us how high this tower is.
!A. This tower is 40 feet 2% inches fron1 the highest point
o~ the ground under it.
Q. How high or what is the distance from the top of the
ground to the first bolt or ladder 1
page 291 ~
A. The distance from the first bolt to the
nearest point on the ground is eight feet and
lO"ilh inches.
Q. Is that by actual measurement?
JA.. Yes, sir.
Q. As an electrical engineer, Mr. Carney, I 'vill ask you
whether or not Tower 21 is constructed according to the usage
and custom in the electrical industry.
A. Yes, -sir, it is.
Q. I will a:sk you whether or not it is constructed in compliance with the National Electric Safety Code.

page 290

~

I
1\

I

\1

1

1

1

Mr. Kauffman: Your Honor please, I think that calls for
a conclusion of this witness that would be improper and be
an iattempt to usurp the function of this jury, because it is
a qpestion for the jury to determine whether or not this tower

'I'
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conflicts with the Code-or conforms to the National Electric
Safety Code.
The Court : Well, he is an electrical engineer and qualified
as expert to give his opinion; he can give his opinion. I overrule the objection.
Mr. Kauffman: I except, sir.
A. Yes, sir, this tower complies with the National Electric
Safety Code.
Q. Are you familiar with the National Electric Safety
Code!
A. Yes, sir.
.
Q. Do you have a copy of it?
A. I do.
Q. You have now handed me a book which on the front
says, "U. S. Department of Commerce, National
page 292 ~ Bureau of Standards, Installation and Maintenance of Electric Supply and Communication
Lines, Sa.fety Rules and Discussions, National Bureau of
Standards, Handbook No. 43" and on the back it says ''H43
NESC, Part 2 and Discussions.'' Now, is that the National
Electric Safety Code that you have just mentioned?
A. That is the portion which applies to electric transmission lines, yes, sir.
Mr. Bowen: We desire to introduce this in evidence, Your
Honor, marked Defendant's Exhibit 13.
Mr. Kauffman: I wish to examine it, please, sir, and see
if it is the same as mine. (examines book) No objection, sir.
The Court: Let it be introduced. Mr. Bowen, I would like
for the witness to explain-do you expect to ask him probably just what the National Electric Safety Code is?
Q. Mr. Carney, will you briefly tell us what is the National
Electric Safety Code?
A. The National Electric Safety Code is the publication
issued by the Government through the Bureau of Standards
governing the rules of operation, installation and maintenance
of electrical equipment. It is published for the electric industry as the guide and the rules for them to complv with: if
that is sufficient, Your Honor.
·
Mr. Bowen: You may ask.

":•: I '
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CROSS EXAMINATION.
Mr. Kauffman:
\Q. Mr. Carney, you are not attempting, are you, to try
tell this jury that the point nearest the ground to the first
bolt that is imbedded in the corner of this Tower
e 293 ~ 21 that it is eight feet and 10% inches?
\
A. ·Yes, sir, if that is the dimension shown
t tre.

.
. \Q. Mr. Carney~ this is the dimension you show on the side
of\' the tower that was down the hill, is it not? And not from
tn~ point in the center and the closest point of the ground to
the nrst bolt!
!A.. No, sir, the dimensio"!l eight feet 10% inches is measured
t \~he point of the highest elevation here of the earth to the
b ,tt. The actual dimension from the bolt to the ground imm ,fiiately down, measuring down the tower leg is larger than
8 ~et 10% inches.
1
• This purports to be, does it not-tell me again where
y I· get that measurement from the bolt directly to the
gii 1Und T How many feet is it?
- I • From the bolt to the nearest point to the bolt on the
gr pnd is 8 feet 10% inches. That is the lowest bolt.
. All right; going straight down the leg from that bolt
to ~he ground, how far is it? Mrs. Slemp, for the purpose
of jthe record-no, exc.use me, we 'vill have to get that identifieCl, which leg is which. Just a minute; I will ask the witness
to do that .
.A. Since I would like to refer to that, would you ask me
nowf
Q. Would you mind, Mr. Carney, there are four legs on the
the ,tower. I believe there are only three shown on this map.
In other words, does not this leg. (indicating) represent this
leg twice?
A. This leg represents this leg and the one
page 294 ~ immediately behind it, which would be on the far
side of it over here.
Q~ I can't understand that. I don't know whether the jury
doe~ or not. Step up here; let's see if we can get it clear.
A~ (Before the jury box) In this sketch, this section of the
sketCh, it is as though we were standing underneath the line
and ~ooking toward the tower, so of course there are two legs
repr~sented behind, one behind, one on each side. In this sec1

.•
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tion of the sketch we are standing at the side of the tower and
looking toward the tower so there are two legs, of course,
one behind the. other on both of these legs.
Q. Now it is clear, Mr. Carney, I believe. In other words,
the view of the tower if you were standing down at the little
spring we went across under the power line ·and looking up
the bill-in other words, let's look at the map so we can
get it absolutely clear. When we are looking at Defendant's
Exhibit 1, if we were standing somewhere along the right of
way at a point that first mark ''X'' here in pencil, it would
be actually, I guess, east; and this is west, is it not, Mr. Carney 1 That is shown to be north and this is south. Assuming we were standing in a northeast position under the tower
under the right of way line, in other words, under these conductors that go down the hollow, and we were looking up the
hill, the view we would see would be what appears to be two
sides of the tower that are relatively straight up and parallel?
A. Yes.
Q. And the direction we came when we went to the scene
of the tower the other day by walking under the
page 295 ~ right of way line and g·oing to the top of the
ridge and then cutting back as we came out that
path, the view we would see would be the view that is depicted on the right hand side of Defendant's Exhibit 11?
A. That is true.
Q. Let's stay up here with the jury so we can get some
other things clarified. Actually, Mr. Carney, in order to get
this view that you have here that is-how would you like to
describe the view, View A or B? Have you got either one
numbered?
A. No. This is the view looking along the line. This is the
view looking across the line.
Q. Then the view looking along the line, in order to see
these bolts imbedded in the corner of the tower, you would
have had to have been beyond the tower, in other words, south
and west of the tower, looking back up the line, would you not?
A. Yes.
Q. And that is where this measurement is taken, is it not,
this measurement that was ten feet 8% inches or eig-ht feet
10lf? inches? That you have marked on the sketch, that is
looking along the line?
A. This dimension was taken from measuring this bolt to
the actual nearest point to the ground undern~ath the holt
a.round the bolt. Actually the nearest point to the ground is
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C. J. Car.ney.
I

»;ot directly underneath the bolt, but it is over to this point
~~ndicating·).

Q. "\\Till you put a mark there, sir?
A. That point is also represented over here.
Q. On the view looking across the line 7
A. Yes.
e 296 ~ Q. Instead of along the line. Now, Mr. Carney, I will ask you if you made any measurements
j( if they are depicted on this sketch showing the height from
tne closest point on the ground or from the center of the
tower? I am talking about the view looking across the line.
will ask you if you n1ade. the measurement and it is shown
9P here of the closest point from the ground to the first
UOSS-lllelllber?
A. I 1nade the measurement. It isn't shown on this.
Q. "'\Vill you tell the jury what that measurement is 7
A. The closest point frmn the ground to the first crossmher is one foot and six inches.
ould vou like for me to·
rk it?
·
Q. Please, sir.
A. That is at the closest point. This point is one foot eig·ht
i
below the cross-men1ber.
~· "\Vl1ich would be twenty inches?

tl

~

'V

~

]tlws

~·Yes.

R·

'''hat is the distance from the first cross-member to the
s cond cross-member?
I}A. I did not measure that, but it is approximately 2y2

feet.

'Q. As you have shown here, 1\fr. Carney, tl1e second crossTuember from tlw ground runs exactly parallel with the first
eross-member.
~\. That is the way I represented it, yes.
Q. Is that a correct representation?
A. I could not say whether that was completely accurate or
not. I n1ade all measurements on this member
paA'e 297 ~ which was parallel to the normal level surface of
,
the ground.
Q. I assume from you1· answer to the preceding question
you n1ade no attempt to measure the distance from the first
cross-member to the third cross-member~
A. That is correct.
· .,
Q. And you failed, of course, if you failed to make that measui~ement, you failed to make any measurement from the first
rrd~s-tnember to the first bolt f
1

\I
.;.

I
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W. C. Kidd.
A. That is correct. However, that can readily be calculated, in that I measured from this point to this point. I have
the measurement from this point to this point (indicating). I
have the measurement from this point to the bolt.
Q. Would not the most accurate calculation, 1\{r. Carney,
be by taking a direct measurement from the first cross-member directly to the bolt 7
.A. Yes. But it would be no more accurate than the other
measurements which were actually measured, and if you add
inches and feet it is an accurate measurement.
Q. I want you to state for this record, Mr. Carney, what
your measurement is and what distance you are going to fix
from the lowest first cross-member to the first bolt f
A. From the lowest'
Q. The closest, a perpendicular distance, if a person were
standing on the first cross-member, how far would you have
to reach in order to gain access to the first bolt?
A. All right. Would you like for me to put the calculation
here?
page 298 ~ Q. Yes. I have asked the question; put it
wherever you like.
A. I will make the note here then.
Q. Then record it on your exhibit.
A. The distance vertical from the first cross-member to the
·
bolt is seven feet 2lh inches.
Q. Since this is probably as crucial a point as there is in the
case, I want to ask you again if you are certain of this measurement7
A. Yes, sir.
Mr. Kauffman: You can stand aside, sir.
Witness stood aside.

W. C. KIDD,
after being duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Bowen:
Q. Have you been sworn?
A. No, sir.
(The clerk swore the witness).
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W. C. Kidd.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.

1

Your name is W. C. Kidd?
Yes, sir.
Where do you live, Mr. Kidd?
I live in Bluefield, West Virginia.
Where did you attend -school?
Virginia Polytechnic Institute at Blacksburg.
When did you graduate?
I graduated in June 1928.
What degree, if any, did you receive from V. P. I.?
A. I took my degree in electrical engineering.
'[page 299 ~ Q. What did you do after leaving V. P. I.?
A. My first job was with the Western Electric
iCompany at Kearney, New Jersey.
'\ Q. What was your next jobT
I A. I went from the Western Electric Company with the
~~rooklyn Edison Company in New York. Brooklyn Edison
It

fo longer exists. has been consolidated with New York
.~~t~o~:::::::r::d ;::rg::mpanies about fifteeen years
\ .A.

I came from Brooklyn Edison Company with the Appalachian Electric Power Company of Bluefield. I came there
1937 and have been there since.
Q. What is your title, if any, with Appalachian Electric
ower Company?
i
A. My present title is Division Line Engineer.
Q. In what kind of business is Appalachian Electric Power
Company?
A. Well, their business is the generating and distributing of
electrical energy.
Q. Where does it operate?
A. Well, it operates in the State of Virginia and West
Virginia.
Q. How close does it come to Lee County, Virginia?
A. We have distribution lines that extend down to about
Duffield, Virginia, which I believe is a mile or so from the
county line.
Q. About how many steel towers does Appage 300 ~ palachian have in Virginia y
A. I can't tell you how many steel towers. I can
tell you approximately how 1nany miles.
Q. Tell us in miles then.
A. You are speaking of voltages of 34,000 or 35,000 on up?
Is that what you are considering high tension wires T
!

f
I

I

•

I

II
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W. C. Kidd.
Q. Yes.
A. In Virginia and \Vest Virginia combined we have ap-

proximately 4,500 miles of that particular voltage classification a.nd I would say approximately half of them would be in
Virginia.
Q. Are you famliiar with the National Electric Safty Code,
Mr. Kidd'
.A.. Yes, sir, I am. I have been familiar with it for some
time.
Q. Are you familiar with Tower 21 in this case?
A. Yes, sir, I saw it the other day when the jury went up
there.
Q. You went up wit1i the Court and jury?
A. I did.
Q. I will ask you whether or not that particular tower is
constructed according to the best usage and practice in the
electrical industry?
A. Yes, I say that it is.
Q. I will ask you whether or not it conforms and complies
with the National Electric Safety Code.
A. In my opinion it does comply with the National Electric
Safety Code.
page 301

~

~fr.

Bowen: You may ask him.
CROSS EXAMINATION.

By Mr. Kauffman:
·Q. I believe you say you are e1nployed by another public
utility in the same business as Old Dominion and J{entucky
Utilities?
A. T'hat is correct.
Q. You are not in competition with them? In other words,
your company serves a different area than Old Dominion and
J{entucky Utilities?
A. Yes, that is correct.
Q. It is just a sister public utility company?
A. In the same business, yes.
Q. Mr. Carney has come to your aid on numerous ;QCcasions
when you needed electrical engineering testimony in a law
suit?
·
A. I never saw J\fr. Carney until I came 'to this trial.
Q. Wbicll sister power comp~.ny engineer do you use when
you need an engineer, 1\fr. J{idd ~ ·
·

\ i'
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W. C. Kidd.

"T

A.
e have our own engineering consultants in our own
bffice in New York City.
Q. So you bring them out of New York City?
A. Yes, and of course they in turn went to New York City
rom various locations in the field.
I Q. Did you go, l\tlr. l{idd, to Tower 21 and n1ake the mea~urements that should have been made in determining pre~sely whether or not this tower conformed with the National
fleetric Safety Code?
A. I made no n1easurements.
, I·
Q. You did nothing other than accompany the
page 302 ~ jury and Court to the tower the other day and
look at it the same as the jury did?
1 A. I looked at it the same as the jury.
I could see the first
~tep and could easily see that the first step 'vas within the
<Dode requirements, as far as distance from the ground.
Q. As. far as distance from the gTound, but you are telling
.~e jury it conforms with the National Electric Safety Code
sofar as the distance from the closest readilv accessible
lace is?
..
A. I just stated it conformed with the electric code.
Q. But you cannot say it conforn1s insofar as the closest
ccessible place is?
A. I said that.
Q. You say it does?
lA. Yes.
Q. Did you measure tl1a t?
A. As I interpret the Code.
Q. As you interpret the Code f
, A. Yes.
Q. Then you don't feel, Mr. l{idd, that a child or a person
could easily gain access to a cross-men1ber eighteen inches
ftom the ~Tound, do you, that would be highly unreasonable
a~d nobody could foresee that~
A. The cross-member on the tower, in my opinionQ. I an1 not asking for your opinion.

~
1

\

k

~

1

1

I

1

1

I

1

1

·~{r. Bowen: He is entitled to give it as an expert witness.
~fr. Kauffman= I don't think an expert witness
page 303 ~ can try to interpret the law as applied to a particular situation. I think that is for the Court.
The Court: You are asking him.
:Mr. Kauffman: No, I didn't ask for his opinion. I asked
l1iin "if'' and I reiterate, if this first cross-member is a readily accessible place.
1
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William 8. Oaks.
The Court: It is bound to be opinion. I overrule the motion.
Mr. Kauffman: I will just withdraw the question.

Q. State the distance, Mr. Kidd, from this first crossmember to the first bolt that is imbedded in the angle iron
that runs to the top of this tower on the corner.
A. The distance from the first cross-member 7
Q. First cross-member; just so there will be no question
about it, Mr. Kidd, come up here and let me show you. The
distance from the first cross-member vertically to the first
bolt.

A. That I do not know. I made no measurements on that.
Q. So you don't know about tha.t at allY
A. No, sir.
Q. As a matter of fact, you made no measurements of the
tower from any pointY
A. That is correct.
Q. I will ask you, Mr. Kidd, if this sketch that has been
introduced here and called Defendant's Exhibit 11 accurately
depicts this tower as you saw it?
Mr. Odear: Show him the sketch.

Q. Yes. You may look at the sketch. I mean as far as each
cross-member is concerned and each bolt in the
page 304 r side and the general overall construction of the
tower.
A. My general impression is that that drawing is a true
representation of the tower as I saw it on the ground.
Mr. Kauffman: All right, sir, you may stand aside.
"\Vitness stood aside.
The Court: Gentlemen, let's take a short recess. (Recess)
WILLIAM S. OAKS,
after being duly sworn, testified as follows:
The Clerk: Have you been sworn Y
Witness : Yes.

..

..~
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William 8. Oaks.
DIRECT EXAMINATION .

.I

I

y Mr. Bowen:
Q. Your name is William S. Oaks 7
A. Yes, it is.
Q. They call you Bill Oaks?
A. Right.
Q. Where do you live 7
A.
Norton, Virginia.
1
·1Q. How long have you lived in Norton, Virginia.?
,A. I lived there 8~ years.
Q. I will ask you where you attended school?
A. Tennessee Po~ytechnic Institute in Cookeville, Tenssee.
Q. When did you graduate 7
1
~· 1949.
~- What degree, if any, did you receive?
fl:· B. S. in electrical engineering.
R· What did you do upon graduation from college Y
\~
A. I went to work for Kentucky Utilities Comp · e 305 pany at the division office in Pineville, Kentucky.
Q. As an electrical engineer 7
. As an electrical engineer.
How long did you work for Kentucky Utilities Y
lK. Four and one-half years.
Q. Then where did you goY
JA_. To Norton, Virginia, with Old Dominion Power Com1

1

1

t

p.

1

p~py.

Q. You have been with Old Dominion ever since Y
I.A. Ever since, yes, sir.

1

I~· What is your title, if you have such a title, at Old
Dpprinion at this time Y
A. Technical Engineer.
.Q. I will ask you if you are familiar with Tower 21 involved in this cnse 7
A. Yes, I am.
Q. I will·also ask you if you are familiar with the National
Electric Safety Code.
!A. Yes.
Q. Will you tell us whether or not Tower 21 in this case
is Apnstructed according to the best usage and practice in the
ele ctrical industry!
i. It is.
1

1

11
1

I~
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Willia-m, 8. Oaks.

Mr. I\::auffman: I still want to impose the same objection
to these questions, and althoug·h they have been asked other
witnesses, the same objection to each witness that testifies on
this point.
The Court: There are two questions. "\Vhich one do you
object tof
Mr. Kauffman: I object to both of them, sir,
page 306 ~ custom and usage and whether or not it conforms
with the National Electric Safety Code.
The Court: I overrule the objection.
Mr. Kauffman: Exception.
Q. Tell us whether or not, Bill, the Tower No. 21 is constructed in compliance with the National Electric Safety
Code.
A. It is.
Mr. Bowen: You n1ay ask him.
CROSS

EXA~IINATION.

Bv Mr. I{auffman:
·Q. I-Iow many tin1es, l\{r. Oaks, l1ave you been to Tower 21 T
A. I will have to estimate that, but I have been there over
:five times-n1ore than, let's see, about ten.
Q. About ten times. What was the purpose in going there!
I expect after this iniury, of course, I assume you studied it
in great detail? Prior to the time this child w·as injured?
A. Prior to this time at Tower 21 across Wolf Harbor, I
'vas in there when we changed out the conductor on the tower.
I sagged across \Yolf I-Iarbor and I was across Tower 21 to do
my sagging. I was there once then. I have also been in there
prior to sagg-ing·. I had to go to Tower 21 to get a stadia shot
to find out the distance across V\rolf Harbor. I was also at
Tower 21 when we come through on this san1e job to install
something additional to install these 'vood arms that were
installed. I was there when they were installed.
Q. What is that?
A. That is wood arms. These support the loop on the
bottom and tl1e top phase. I have been at Tower 21 on natrol
of the line for construction purposes, to make up
page 307 ~ work orders for construction purposes previous
to this. I have also been to Tower 21 on a-we
had an occasion of trouble on the line, patrolling· of the line,

.)
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lVilliant S. Oa.ks.
i'and I was at Tower 21 along the line. I don't know how
nany times that is, butQ. Approxiiuately five, I belieYe you say you have been
here. No"r, Bill, when you went to Tower 21, did you fly
ver it by helicopter on occasion 1
A. No, I was always on foot.
Q. Yon alwayR went along the regular path that goes right
. v ~Power 21?
\··A. I will take exception to that, in that when I was working
he line I was working the line; I wasn't going to Tower 21
in particular. I went by it some several times and I would
lgo into the woods fron1 To,ver 22 and follow along the contour to save time going down in the hollow·in going to Tower
21.
\'. Q. Then you followed the regular path that leads around
10 top of the ridge ?
A. I remember the path at Tower 22, but it seen1s to me
ke the path run out between up in there somehow, and in
e instance I recall somebody had tied a dog between Tower
and Tower 21, and that dog bad wound itself around a
ee and gots its head caught in a fork.
Q. You didn't see two boys tie it?
A. I didn't see any children tie it. All I saw was a dog.
Q. You have undertaken to express an opinion that this
articular To,ver 21 conforms to the National Electric Safety
Code. When did you make your measurements
p,age 308 r to determine whether or not it complied?
A. I didn't make any measurmnents. I have
~~en the print, the measurements made by my superior.
,Q. Mr. Carney?
ri~A. Yes.
Q. I will ask you if your opinion then is based upon his
sketch of Tower 21 that has been offered in evidence as De:f~'ndant 's Exhibit 11?
i ' ~A. Under my opinion whether it conforms to it, that is
1
llased
on the sketch of Tower 21 submitted in evidence, yes.
i

t

11

'
.
1 1

1

1

I

11

i

11

Mr. Kauffman: You may stand aside. Thank you.

II'
I

I

RE-DIRECT.

II'

Bv Mr. Bowen:

l·rR· Tell us wl1etl1er or not it is also based upon your persana! observation of the tower .

. ..'ill
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William 8. Oaks.
Mr. Kauffman : Your Honor please, I hate to object to
counsel leading, but I feel the form of that question is bad.
Mr. Bowen: I am not leading; I asked him "whether or
not."
The Court: The question is somewhat leading as asked.
I sustain the objection to the question as phrased.
Q. In your several observations of this tower, Mr. Oaks,
did that have any effect upon your opinion?
Mr. Kauffman : That is still leading, Your Honor please.
The Court: I overrule the objection to that.
~fr. Kauffman: Exception.
Q. You may answer.
A. Repeat your question, please. I have lost it in the objection.
page 309

~

(The last preceding question was read by the
reporter).

A. Yes.
Q. During these several times that you have visited Tower
21, I will·ask you whether or not you ever saw any children
on or around the tower 7
A. I never sa'v any children in the area at all around Tower
21.

:hfr. Bowen: That is all.
RE-CROSS.
By Mr. Kauffman:
'Q. Now, Bill, since you attempted to qualify your unqualified answer you gave me when I asked what your opinion was
based on, I will ask you whether or not your first answer was
true, that your opinion was based upon the sketch as submitted by your superior 7
1\fr. Odear: Objection, Your Honor please, that is argumentative.
The Court: Go ahead. I overrule the objection.
Mr. Odear: Exception.

\I
,I

II'
ill
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1
I

111

Emory James Fugate.

1
1

:I~ A. The question preceding that was did I measure Tower

to which I answered ''no.'' Then you asked if my opinion
as based on the sketch; I said, "yes" and of course my
inion is also based on observation of the tower itself, but I
dn 't make measurements myself.
Q. It is true you are relying on measurements shown and
rde by your superior'
\A. That and observing the tower and judging from looki gat it.
1

,

I

1

iwitness stood aside.

1
I

~~ge 310 ~
1

EMORY JAMES FUGATE,
after being duly sworn, testified as follows:

I

~lerk:

Have you been sworn 1
Nitness: No, sir. (Clerk swore the witness).
DIRECT EXAMINATION.

Mr. Bowen:

p What is your name 7
1

•

1
~·
~·

Emory James Fugate.
Where do you live, Mr. Fugate?
.¥,\... 612 Afton Street, 1\::ingsport, Tennessee.
Q. Are you one of the Lee County Fugates?
'~·-No, sir, my relatives are from Moccasin Valley above
GS:te City.
Q. How long have you lived in KingsportT
4.. I have been a resident six years.
Q. I will ask you where you went to school.
4· I attended Virginia Polytechnic Institute at Blacksburg.
Q. When did you graduate?
A. I graduated in June 1956.
Q. What degree, if any, did you receive 7
A. Bachelor of Science in Electrical Engineering.
Q. What have you been doing since leaving V. P. I. y
A. I W10rked for the Kingsport Utilities wt 'Kingsport, Tennessee, in the capacity of engineering Station Department
and' Distribution Department.
Q. What kind of business is Kingsport Utilities f
I

),

.W_t

II!
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Etnory James Fugate.
A. Utilities supplying electrical power and service to the
area of Kingsport and the adjoining country.
page 311 ~ Q. Do you have steel towers 1
A. We have quite a number of steel towers, but
mostly 138,000 volts.
Q. How many miles of those steel towers do you have?
A. There is a ring that goes completely around l{ingsport,
which would probably be ten to fi.fteen miles, and there are
several circuits that come into the area from Virginia, Carolina and T\TA and it would probably amount to ten more
1niles.
Q. Tell us whether or not you have fences around those
steel towers~
A. The field towers are not fenced out in the areas that go
from substation to substation. At the substation the steel
structures are fenced around the substation where our transformers are.
Q. Do those towers have warning signs on them?
A. To the best of n1.y knowledge, warning signs are placed
on towers where people will come into contact with them in
their rlay to day operations passing and going.
Q. You mean close to school grounds and things of that
sort?
1\fr. Ka.uff'n1an: You1· IIonor please, Mr. Bowen doesn't
have to lead an expert, I am sure.
The Court: I sustain the objection as to that question.

Q. Do your towers have any bolts or ladders on them?
A. The towers have bolts projecting out, which are used for
climbing purposes when men have to go up for maintenance or
repair.
page 312 ~ Q. Do they have what has been called here
''cross-members''?
A. There are structural members that will c·ross there
diagonally and come near the ground.
0. How close to the ground?
A. They could come all the way to the g-round or could be
near the ground, depending on the tower's location and where
the strurtural membe'· is required for strength.
0. Are you familiar with the National Electric Safety
Code?
A. I Rnl familiar with the portion that is dealing with this.
Q. Do your towers conform with the Code?
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Emory James Fugate.
I

i 1. To the best of my knowledge, all of our towers conform
to · e Code.
I don't believe you are-

I

r. Kauffman: I was going to interpose an objection, but
I b :Heve ~fr. Bowen caught it 'himself. It wasn't responsive
to pe question and should be stricken from the record.
he Court : 'Vbat particular did you have reference toT
Mr. !Cauffman: I thought Mr. Bowen asked him if Tower
21 ~onformed to the National Electric Safety Code; he said,
''Yes, all of our towers do.''
Mr. Bowen: No, I didn't ask him that.
Mr. J{ auffman : If he didn't ask that, I ask that the answer
be · ~ricken and the question too, because it has no relevancy
wh ~soever to the issue involved in this case.
Mr. Bowen: I think it does.
pa e 313 ~ The Court : As I recall the question, the question was whether the towers of the Kingsport
Cit · TJtility or wl1atever it is, do they comply with the Nat.io al Electric Safety Code.
1 • Bowen: That's right.
~ ~ . T{au:ffman: We object to that.
~e Court: I fail to see the materiality of that. I think he
ean ~o so far as to state wl1at the best usage and custom in
the industry are with reference to construction of towers and
the ~ype of towers that comply with the National Electric
Saf;et~r Code, but as to whether or not I(ingsport Utilities
towers comply with it, it. seems to .me would be immaterial to
this n1atter, so I sustain the objection in that regard.
l\1:i·. Bowen : We 1·eserve exceptions.
I

Q. ~fr. Fugate, there has been introduced in evidence Defendant's Exhibit 11 showing- two drawings of Tower 21 invoiyw. d in this case. Mr. Fn~ate, if that represents a true
drawing of this tower, I will ask you whether or not this
tower conforms to the National Electric Safety Code.
A. It does.
Q.: If that drawing is true, would you tell us whether or
not that tower is constructed according to the best usage and
practice in the electrical industry?
A.l To the best of my lmowledge it is.
Q:~ I I don't believe you have actually seen Tower 21?
A. No.

::.

·~·

,
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Emory James Fugate.
Mr. Bowen: You may ask.
page 314}

CROSS EXAMINATION.

By Mr. Kauffman:
Q. In basing your opinion, which was in the form of a
hypothetical question, you were just basing that opinion, were
you not, solely upon this sketch of Tower 21 as handed to
you?
A. From what I see of this sketch it complies with the National Code.
Q. Now, you are further basing your opinion, are you not,
solely and relying upon the premise that the distances as
shown on that sketch are absolutely accurate?
A. Someone else measured the distances. I have to go by
these.
Q. You have to go by what is there Y
A. Yes.
Q. All right. In stating your opinion, you of course have
no knowledge of where this particular tower was located, did
yo~Y

A. All I know is it is in a rugged territory.
Q. Have you seen it7
A. No, sir.
Q. Have you been up there Y
A. No, sir.
Q. All you know then is nothing about where it is located?
A. Just what I have heard, is all.
Q. Hearsay is not, fortunately, evidence in this Court.
Let me look at the Code. I think both these Codes are exactly
alike. I believe you stated you are familiar with Section
280A, subsection 3a and 5a, which deal with this
page 315 ~ problemY
A. I have read the one that deals with this
problem and I am familiar with it, yes, sir.
Q. Are you familiar with the fact that under subsection 3a
of the section referred to under ''Poles and Towers; for warning signs on poles or towers see Rule 280A, 2b, which reads as
follows: 'To protect against climbing on closely latticed poles
or towers carrying supply conductors exceeding 300 volts to
ground, either guards or warning signs shall be used except
as follows: where right of way is completely fenced, and exception 2, where right of way is not completely fences providing the poles or towers are not adjacent to roads, regularly

...
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Emory J 01rnes Fugate.
traveled thoroughfares or place.s where people frequently
g ther, such as schools and public playgrounds." When you
a ' we red that question, Mr. Fugate, you were further ass "ng some facts that were not incorporated in the hypotheti !al question, weren't you 1
JA.. You mean when I answered the question about this
11

1

t ~er?
IQ. Yes.

·A. I have not seen the location of the tower. I said this
drawing meets the specifications.
Q. The drawing meets the specifications Y
A. Well, this is a drawing of the tower, isn't itY
Q. Didn't you also try to impress the jury with the fact
tliat this tower complied with the National Electric Saf~ty
C de, and haven't I just read you a couple of sections that
w uld be imperative that you be familiar with the location
b fore you could answer the question?
1

1

I

p

e 316 ~

Mr. Bowen: Please the Court, I believe my
question was was the construction of this towerf-r. Kauffman: The jury heard the question and his ans er, and I certainly have the privilege to go into cross
e1~mination on the point.
The Court: Go ahead.
!.

~_

fThe reporter read the last preceding question).
Mr. Odear: I object to the form of the question insinuating
the witness is trying to impress the jury. He was merely
answering the question. I think that is an effort to imply
so$ething that isn't in the record.
The Court: Let him answer the question the quickest way
to get the answer. Go ahead and answer the best you can.

' A. I haven't tried to impress anyone. I have seen this
drliwing. I have not seen the actual tower, and I am basing
my answer on this drawing, and the drawing meets the National Code.
Q. The drawing meets the National Code. Then if that
tower you are trying to tell this jury about, if that tower was
setting on a public playground in the City of Kingsport, that
it would meet the National Electric Service Code specificatio~Y
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Emory James Fugate.
Mr. Bowen: Objection, if Your Honor please; that is not
the facts in this case.
Mr. Kauffman: Your Ifonor, he refused to qualify his
answer in response to my previous question, and I think 1
have got a perfectly clear privilege to go into that point.
Mr. Odear: That is a hypothetical question; and as I
understand, a hypothetical question should he
page 317 ~ based on the record. There is nothing in this
record it's in the middle of Pennington Gap or in
the middle of King·sport.
The Court: I will overrule the objection on that grounds.
Go ahead. · Proceed.
A. I am lost there somewhere.
The Court: The question was whether or not that would
comply to the Safety Code if the tower was located on a public playground.
A. This tower if it were sitting in a school yard in l{ingsport and if it met these dimensions and it had the signs on
it, if it were in a .school yard now and there were no buildings
or concrete walkways or something close enough to the tower
that you could climb on the tower from that, I believe it would
meet all the specifications.
Q. As part of that answer you said if it had signs on it.
The Court: The answer speaks for itself.
A. It would have to have signs if it were inside a school

vard .
., Q. Would it not have to have signs on it if it were located
in any place where people frequently gathered or regularly

traveled nearby'
A. ,.Vbat do you mean by "regularly"? You mean a great
number of people or a few people f
Q. A few people. If they were infants of tender year 1
A. An infantY
Q. Say below the age of fourteen, in order to simplifv the
·
·
question.
A. I believe the Code says· in rural areas where
pag·e 318 ~ contact is seldom; :the warning· signs are not re.,.
quired. I believe that is what you are gettin·g
at.
Q. That is what I am getting at, but my question was where

..

~.

·-

·.:...'
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c 'ildren of tender years have access to the tower and do
f ~ quent the area where this tower may be located, if your
a swer 'vould be the smne, that it should have the signs on
1

• I

1 •t

!A. If a nun1ber of children, as you say, come in contact, it
' buld be required.
! !Q. All right, sir. I believe you stated also that signs are
placed on the towers you are familiar with where people pass,
to quote you, "nearby fron1 day to day."
,A. I believe where I said sig-ns were on our towers is where
people con1e in contact with them. I don't mean one or two
people. Like alongside the road, in town or near a s<"hool
l~?use or near someone 's home, where there is a chnnce
s .meone would need to be warned.
Q. All right, that is good enoug·h, 1\fr. Fugate. Thank you
ry much.
I

1

I

I,Vitness stood aside.

]

JACK CARR,

' tcr being duly sworn, testified as follows :
DIRECT EXA1\IINATION.

v lfr.

Bowen:
·Q. Your name is Jark Carr?
A. Yes, sir.
Q. "\Vhere do you live 1
A. Norton, Virginia.
Q. How long have yon lived there~
A. About twenty years. Thirty years.
pnge 319 ~ Q. ""\Vbat is your occupation?
A. Substation formnan for Old Dominion
ower Company.
Q. How long have you been employed hy Old Don1inion
ower Company?
A. It will be twenty years this ~fay.
Q. Are you familiar with Tower 21 in this case?
: A. Yes, sir. I know its location.
Q. Tell us whether or not you have patroled this tower
from time to time.
A. Yes, sir, by aerial patrol.
: Q. What do you use?
A. Helicopter.
Q. "\Vhy do you use a. helicopter!
1

~
1

1

1

i
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Jack 0 arr.
A. To try to locate any case of future trouble and correct it
before it happens.
Q. How often is it patroled by helicopter?
A. Twice a year.
Q. I will ask you if during the patrolling, how close do
you get to the tower with the helicopter?
A. It varies anywhere from 35 feet to 100 feet above it
and to one side.
Q. During the times you have patrolled this tower in a
helicopter, I will ask you whether or not you have ever seen
any children on or around Tower 21 Y
A. No, sir, I have not.
CROSS EXAMINATION.
By Mr. Kauffman:
Q. Jack, you patrol this tower in the spring of
page 320 ~ the year?
A. Yes, sir.
Q. And in the fall of the year?
A. Yes, sir.
Q. By helicopter. All right, and those things make quite
a racket, don't they?
A. Yes, they do.
Q. You could hear one coming for a considerable distance!
A. Yes, sir, I would imagine so.
Q. And during the fall of the year-what time in the fall
do you patrol?
A. Usually in September, the latter part of September,
from the 15th to the 30th.
Q. During that time, of course, that is before frost, and
the leaves are still beautiful and in full bloom f
A.. No, sir, not always.
Q. Well, within the last three years, Jack, can you remember back that far? I am sure you can; have you noticed the
leaves leave the trees at any time before the 15th of October?
A. Well, I put it this way: this last patrol the biggest part
of them were gone when we made it.
Q. The last patrol, which would have been this fan?
A. Yes.
Q. Of course, that was after Ricky R-obbins was injured?
A. I don't know the exact date we made that patrol. I
would have to go back to the records to find that out.
Q. 1Iow about the two preceding patrols?

Ill
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Jack Carr.
A. Leaves weren't out in the spring, and I
would be-I wouldn't say on that last fall before
that, because I don't remember.
. Are you trying to tell this jury, Jack, that every time
y looked over the tower you either made a mental notation
o lsome particular notation that, ''Now, this is T·ower 12 and
this is Tower 65'' Y When you patrolled the line, are you
a~are of what particular towers you may be passing over
unless you see some trouble in the line?
A. Yes, sir, I have to keep track of those numbers all the
way through so that I will know what number tower I am at,
in case I find trouble and it goes on a tape recorder.
Q. Then you have a tape of your observations?
..
. Yes,
str .
. Concerning your visits over this tower?
~- Yes, sir.
·
· ·
p

e 321

t

~

~

kr. Kauffman: Your Honor please, I would like to ask
t ~., witness if he has ever observed children in the vicinity
o the power line right of way and other towers or this parti lar tower.
, r. Odear: Same objection.
~he Court: Well, this particular tower.
~r. Odear: No objection to that.
~he Court: I would permit that, but as to the vicinity of
o ~er towers I will sustain the objection.
Mr. J{auffman: Exception.
I

I

1

I,
I

Q. I don't believe you attempted when Mr. Bowen was ask-

ing you questions, to say you are familiar with this tower.
You say you are familiar with its location.
page 322 ~ A. Yes, sir.
Q. Are you familiar with the Meadow Fork
cqfumunity?
I A. No, sir. Put it this way: I am more familiar to it being called Wolf Harbor.
· ~· Wolf Harbor is across the ridge from Meadow Fork?
A. That is the way I understand. My understanding of
th~t line is that is the span that spans Wolf Harbor.
, Q. Spans Wolf HarborY
·
I )1\. Yes, that is how I know it as.
Q. Wolf Harbor would run down the ridge on the opposite
siqe from the Meadow Fork community, wouldn't it?
A. I don't know about the terrain part of it. The only way
I
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I know that is the location of this tower is on one end of the
'Volf Harbor span. That is the way I know it as.
Q. On the other side of Wolf I-Iarbor span, a lot of houses
and so forth are on the other side of the ridge?
A. That I couldn't say, sir.
. Q. Are there any on the Meadow Fork side Y
A. I couldn't tell you that either. I patrol the rig·ht of way.
·I don't even look up from the right of way.

Witness stood aside.
1\fr. Bowen: J\fay it please the Court, I believe we are
througl1. I am not positive yet. I notice it is now ten minutes
to twelve o'clock and if we might adjourn until 1 :00 I will
have a definite answer for the Court at that time.
The Court: We will adjourn until 1 :00. Gentlemen, do
not discuss the case or allo'v anyone to discuss it
page 323 ~ with you or discuss it in your presence. Return
at 1:00.
In Chan1bers : At 1 :00 (William H. Cress present)
Mr. Kauffman: I wanted to restate my objection to the
Court's ruling in regard to and refusal of letting me cross
examine Mr. A. 0. Umstead, the General Manager of Old
Dominion Power Company, as to matters that may be collateral to the issue involved in this case, but w·hich tend to
test the witness' accuracy in knowing what goes on on his
Old Dominion Power transmission line, particularly this line
in question, to test his veracity insofar as whether he has told
the truth in his testimony and his credibility only; and the
evidence would be offered solely for that purpose. This evidence, depending of course upon the answers of the witness,
and the witness already testified that he had no knowledge of
any person ever having climbed any towers along this trans,..
n1ission line: and we propose to cross examine the witness in
respect to w·hether there are certain other particular instances
which he had knowledge of.
The Court: Let me see; is that the evidence, if there is any
evidence, he said he 11ad never known of anybody climbing a
tower other than this plaintiff?
1\fr. Odear: It isn't the evidence. He was asked, "Did you
ever know of anv person climbing this particular pole?" He
said, ''No, I didn't kno'v of anyone climbing this tower or

'I'
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an~

other tower.'' "Whereupon, he got up and said it was
not responsive and it was struck. And we agreed it should be
st' · ck and the Court ordered it struck.
The Court: As I recall, it was struck, not only
p e 324 ~ because the defense objected, but it was objected
to by the plaintiff, and of course ruling it would
b consistent with the Court's other rulings. I didn't unders ,nd the evidence to be as you related it.
lVIr. Kauffman: I think that part that has just been related
h I 1\fr. Odear is basically accurate insofar as what Mr.
Umstead first said in response to the question. But the plaintiff, after another question was asked, then objected to the
r9sponse of the witness, but the evidence was already before
tne jury, and even though the Court admonished the jury
nb~~ to pa.y any attention to it, to disregard it, I feel that even
s I I should be permitted to go into the matter since he said it,
t prove that that part of his testimony, even though that was
n t elicited by the questioner, that the plaintiff on cross
e · 1nination should be able to go in and test his accuracy
a d knowledge and so forth of the statement as to his
c ·tdibility.
1:r. Odear: Of course the record will speak for itself, but
recollection does not agree with Mr. l{auffman 's, that it
~s only after we passed to another question he objected.
,, 1~ objected when it was said. We agreed it should be sust ~ned insofar as it related to other poles and the Court sust ined it and asked the jury to disregard the evidence, that it
h~d nothing to do with other poles.
'!Mr. Bowen: The Court and plaintiff's and defendant's
counsel all agreed that should be stricken from the record.
iMr. Kauffman: Well, then, not relinquishing or foregoing
·
any of the previous objections, then the counsel
page 325 } for plaintiff would like to call 1\{r. Umstead for
further cross examination in reference to the
point as to other poles on this line, since other evidence was
eJf:cited from other witnesses for defendant to the effect that
t~ey bad never seen any children around any pole on this
line.
Mr. Bowen: No. No.
Mr. Kauffman: And plaintiff would like to introduce the
evidence of this witness Cress to show whatever be will tes.
tify to, that we would like to incorporate into the record.
II Mr. Odear: We can't agree with that. There hasn't been
a'?v evidence whether or not any children were around any
pole except this one.
1\fr. Bowen : That's right.
1
1

!
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William H. Gress.
Mr. Kauffman: Of course the plaintiff excepted to the
Court limiting it to this particular pole. But I respectfullyof course you know in a trial this long it is hard to remember
every bit of evidence and I couldn't say that is an accurate
statement, but I feel that it is if you feel what you say is.
Of course, we could both be wrong.
Mr. Odear: I am positive of that.
Mr. Kauffman: Let's move along; I know everybody is
getting tired.
The Court: Are you offering him as a rebuttal witness 7
He could not be a rebuttal witness.
Mr. Kauffman: Yes, providing I could have gone into this
problem with Mr. Umstead, then I could use this witness in
rebuttal for the purpose of impeaching Mr. Umstead.
page 326

~

WILLIAM H. CRESS,
testified in chambers as follows :
DIRECT EXAMINATION.

By Mr. Kauffman:
Q. Go ahead and tell if you have a brother named Walter
Cress.
A. I have.
Q. Where does he live?
A. He lives in Alexandria, Indiana, right now.
Q. Was your brother at any time during his life ever injured on the tower line that was operated and controlled by
Old Dominion Power Company that extends from the Pocket
eastwardly toward Imboden between Appalachia and Big
StoneY
A. ·Yes, he was.
Q. WhenY
A. Well, he was about fourteen years old. Alfred Barnette was hunting and the dog was running something. He
climbed the tower to see ,vhat the dog was running and got
•
into the juice and it knocked him off.
Q. How badly was he burned Y
A. Six stitches in his. head and scars in his legs where the
juice burned his legs.
·
Q. How old was your brother then Y
A. Around fourteen.
Q. How old is he now Y
A. He is thirty-three.
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I

' ~· Which would have been several years ago.
! • About seventeen or eighteen years ago, I guess.
Q. You say he survived the injury f
p a-e 327 ~
A. Yes.
Q. And is now living!
'A. Yes.
Q. Where was he living at the time he was injured 7
, !A. Sand Lick.
!Q. How near is that to the Meadow Fork community!
A. Where the other boy got hurt?
, :.Q. To Tower 21 where he was injured.
, A. Well, I guess you would call it between Sand Lick and
ock Lick and you go in the next hollow where the boy got
1

1

hI, t .

. . How far is that approximately from your placeY
lA. You are talking about like the way the line extends that
~y?
~·Yes.

lA.. I guess that way straight, I would say five or six miles.
Is that toward Pocket or the Imboden side of the point
wr . ere Ricky was hurt t
ll\.. He was back this side not too far from Pocket plant.
~ 'vas close there; very close to it.
How long was your brother in the hospital f
, Q.
lA. The best of my knowledge, he was not in the hospital but
he was in bed and one of the doctors at Bonnv Blue at that
thne, Gribbsy or Henderson, I am not sure which one.
Q. Was Old Dominion Power Company, to your knowledge,
notified of this injury?
A. The best of my knowledge, the best I repage 328 ~ member, Bill something that used to read meters,
come and inquired about it afterwards; he found
out he had been in the juice. To the best of my knowledge.
j Q. How about-did he ever assert any claim against Old
Dominion?
A. No, there wasn't no complaint, to my knowledge, placed
against them.
Q. Some fellow from Old Dominion. Do you think it was
Bill Asbury?
A. Best of my knowledge Mr. Teague would know. He
~orked out of St. Charles at that time and read meters, when
he found out about it; seemed like he come and inquired
about it. Whether t.here is a. record on it, I don't know.
1

•

1

II

. .Jli
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William H. Cress.
Mr. Kauffman: That's all.
The Court: Do you want to ask anything Y
Mr. Bowen: No.
Mr. Kauffman: I have got other evidence to offer concerning this particular point which I 'vould like to offer if Deputy
Sheriff Echol Ward is available. I have evidence from a
local Deputy Sheriff now serving as Deputy Sheriff in Lee
County to the effect that a man was killed on one of the Old
Dominion Power Company lines in his presence at· a funeral
some fifteen years ago in the Calvin section of Lee County.
And I have got evidence that I would produce, if permitted,
to the effect that an employee of the Old Dominion Power
Company was sent to or came to the Calvin Elementary
School in about 1947 and 1uade an anouncement to
page 329 ~ the effect that if the boys did not cease and desist
from climbing the Old Dominion Power Company
tower that was within 400 or 500 yards of the school house
building that some of them would get killed or be prosernted
for trespassing.
Mr. Bo" en: Will the Court take judicial notice how far it
is from this tower to Calvin Y
Mr. Odear: I believe that is in the evidence.
The Court: I think it is.
Mr. Bowen: How far is itY
Mr. Kauffman: I think they said three or four miles as the
crow flies.
The Court: Somewhere in the neighborhood of five miles ;
somebody who lived there testified in this case, as I recall, one
of the hunters lived there ; I believe his name was Holmes
probably.
Mr. Kauffman: We can stipulate an approximate distance
of !our miles.
Mr. Odear: Approximately four miles.
Mr. Kauffman: And it would be east of the Meadow Fork
community.
Mr. Bowen: And that was in the mining town known as
Calvin.
The Court : On this particular proposition I am still of the
opinion such evidence is not admissible under the rules of
cross examination and not admissible as rebuttal evidence
and would not be admissible in direct evidence. I think it
would be clearly prejudicial to the rights of the defendant to
undertake to show by any means that somebody got killed or
injured on the tower miles from it and years prior to this
7

II'
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odtrrence, or even though it were about the same time it
would make no difference. It would be immap ·c 330 ~ terial. And my ruling has been throughout this
case that matters pertaining to other towers is
b nate rial and not admissible. I don't think this line of evid~1nee would be admissible under any rules of cross examinati ;n because no questions were asked on direct examination
a .out it, and to bring it in merely for the purpose of trying to
tt~st the memory or contradicting a witness would be trying
to go in the back door instead of the front door, and I think
tHe eYidence would be clearly prejudicial. I don't think, in the
fin:t plac·e, you can contradict a man on an immaterial point.
TI thi~ evidence is not in the case, it is not in the case. As far
n.l· )f r. lTn1stead is concerned, it was the plaintiff's desire that
it 11ot he in the evidence and also the defendant's desire.
rp t'J·ef'ore it wag ruled out, and I can't see that the plaintiff
r; i1 now complain by reason of the fact he is not allowed to
c· :o;~ examine on the point which he asked to be ruled out of
tl . direct testimony. So for those reasons I am not permitti g· n11~· (•ross examination on that point or any rebuttal evicl lCP 011 the questions which were asked Mr. Cress; on the
a· .~edion as to \vhat Mr. Ward would testify, I conclude all
o 'it i~ immaterial in this case.

~

1

I

fet'on~

the jury:

The Court : As I understand, the defendant rests f
~Ir. Bowen: Yes.
The Court: Does the plaintiff have any rebuttal?
~fr. l{auffnlan: Yes, sir, call Truman Ely.
pag·e 331 ~

TRUMAN ELY,
after being duly sworn, testified as follows:
DIRE.CT EXAMINATION.

By Mr. Kauffman:
Q. Please state your name to the jury, please, sir.
A. Truman Ely.
Q. What is your occupation, Mr. Elyt
A. Engineer.
Q. What kind of training have you had in engineering!
A. Well, I have had about· thirty-five years experience in
engineering.
1

Jli
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TrumPin Ely.
Q. Have you been practicing and are you licensed in your
profession in the State of Virginia Y
A. No, I am not. I am licensed in Kentucky, but I am not
licensed in Virginia.
Q. You are licensed in Kentucky Y
A. Yes.

Mr. Bowen: We believe, Your Honor, in order-is this a
civil engineer!
The Court: I don't know.

Q. What kind of engineer are you Y
A. I am a licensed mining engineer.
Q. You are a licensed mining engineer Y
A. Yes.
Mr. Bowen: I believe they are required to have a certificate
in Virginia, Your Honor.
The Court: What purpose are you introducing him fort
Mr. Kauffman: To testify in Court.
The Court : He may not be testifying as an
page 332 ~ engineer. Is it for the purpose of identifying him
as an expert witness f
1\fr. Kauffman: Your Honor, I want first to identify him
and then I hope to be able to qualify him as an expert witness
being familiar with electricity and so forth.
The Court: Go ahead and find out.
Q. You say you have been practicing civil engineering for
how many years and mining engineering?
A. About thirty-five years.
Q. Yon are not a licensed civil engineer in Virginia but
you are in Kentucky Y
A. That's right.
Q. You are a licensed mining engineer in the State of Virginia7
A. No, in Kentucky.
Q. Where has your experience been confined to?
A. Well, I have been in Virginia, Kentucky and Tennessee.
Q. How many years have you served or worked in your
capacity?

The Court: Mr. Ely, have you been sworn?
Mr. Ely: No. (The Court swore the witness).

Ill
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Now, Mr. Ely, how many years experience did you say
yl' had in mine engineering in Virginia 7
. In Virginia I say about around twenty years.
~. Where ·has that experience been gathered, sir, and what
t~e experience has it been 7 Will you give an outline of it up
fo' [this time basically for the benefit· of the jury?
"'II"
A. About fifteen years of it was with Blue
p~e 333 r Diamond Coal Company doing mine engineering,
land surveying, any kind of engineering around
the mine.
Q. As such engineer how much experience have you had
with electricitv and related :fields?
jA. Well, I haven't had a great deal of experience. Of course
I !liave been around· with it and know about it, but as to exp rience with electricity I haven't had any actual experience
w th electricity.
Q. How much experience have you had in regard to civil
e gineering, that aspect of your. job Y
~· It has been mixed in all along. I have been doing some
o 1 ~hat all along ever since I have been an engineer.
~. The defendant in this case has introduced a sketch of
T~wer 21 at Pocket dated July 21, 1961, as drawn by C. J.
Carney and described as Defendant's Exhibit 11. Will you
pt:.ase examine that exhibit. (witness did as requested). Now
le· : me ask you, have you had an opportunity to examine it?
~. Yes, I have.
Q. I will ask you, Mr. Ely, if you are familiar with the
Tower 21 where Ricky Robbins, the plaintiff in this case.
was burned?
A. I went up there yesterday evening late and made some
measurements on this tower with Mr. Robbins.
Q. Which Mr. Robbins?
A. Buford, I believe.
,Q. Buford Robbins?
A. Yes.
page 334 r Q. Would you step up to the jury, please. On
this sketch-first, let me ask you this, Truman,
are you familiar enough with this sketch and with your observations which you made at the tower yesterday to give an
opinion as· to whether or not this is an accurate sketch of
Tower 21, including the measurements shown and placed on
there by defendant's witnesses?
A. On the distance from this first cross-arm up to the first
holt I got sixty-two inches~
1
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Tru./ma.n Ely.
Q·. 'Vhat do they have?
A. I believe it is seven feet 2% inches.
Q. Truman, how many inches would be 7 feet 2~ inches?
A. 86¥2 inches.
Q. I will ask you if the contour of the ground as it purports
to show this tower in respect to the vie'v of the tower looking
in a northwestwardly direction across the line, is this an accurate depiction of the contour of the land as you found it?
A. 'Yell, in the center of that tower, this says one foot and
six inches. Actually right in the center of the tower I measured twenty-two inches from the top of the ground to the
top of the first rung-.
Q. That measuren1ent was 1nade from the center of the
first member?
A. From the top of the first cross-member.
Q. When I was referring to the center, I was trying to ask
whether it was in the center insofar as the center relates
from one corner of the tower to the other.
A. Yes, this 'vas in the center of the tower.
pag·e 335 ~ Q. But measured to the top of the first men1ber?
A. Yes, sir.
0. Insofar as the contour of the ground is concerned, I
will ask you if you yourself made a sketch of the contour of
the ground in that ·proximity.
A. Yes. I did.
Q. I will ask you if you yourself made a sketch of the tower
or at. least a part of the tower?
A. I made a sketch of part of the tower.
Q. Does the sketch you made depict the tower as it existed
when you made the sketch, and when did you make it Y
A. Yes. it does. I made it last night.
Q. I ask you, 1\fr. Ely, if you will look at this sketch and
identifv it.
A. Yes, this is the sketch I made.
Q. Does that sketcl1 show the measurements that you have
just testified about?
A. Yes, it does.
Q. Does it show any other measurements?
A. Well, it shows measurement from the ground.
Q. "\Vould you care to turn tl1is so the jury will have the
proper perspective of it?
A. It shows the distance from the ground on each side up to
the top of the first cross-member. It shows the distance
from the ground up to the first bolt on the tower, and it shows
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the distance of course from the first cross-member to the
11
second one on each end. And also from the first
p we 336 ~ cross-nlember to the second in the center of the
tower and the distance frmn the second crossrnember to the first bolt on the tower.
~~· In respect to the second cross-member, I will ask you
to explain the distance and tell the jury what the distance is
f~om the center of the second cross-member to the first cross-

1
1

1

1

m.~nlber.

A. Thirty-one inches.

!Q. At the angle iron on the corner on the side that the first
bolt is on, what is the measurement from the lower cross1Jmber, :first cross-member to the second Y
.1\.. To the second cross-member Y
Q. From the first to the second at the corner.
~. Forty-one inches.
Q. I will ask you if the sketch as introduced by Old Doion, wl1ich is marked Defendant's Exhibit 11, if the second
bss-member is shown to be parallel with the first ci·oss~~~nber or at an irregular distance from the first crossn1ember?
!A_. It is shown to be parallel.
Q. Is that cross-member in fact parallel with the first Y
.!A.. No, it is not.

.
3
I'

~Ir.

J{auffman: We would like to offer this in evidence as
Plaintiff's exhibitlfr. Bowen: We renew our objection to any and all testimony of this witness and any exhibits submitted by him.
The Court: I overrule the objection. l-Ie was not qualified
as an expert as a civil engineer or electrical engineer; I think
he ad1nits he is not as far as an electrical engineer
page 337 ~ is concerned. It is just a matter of measureIll
ments he testified to. Under the circumstances
now I will overrule the objection to it.
1\~Ir. Odear: One of the grounds for our motion to exclude
his testimony is that it isn't actually in rebuttal, due to the
fact that he offered evidence of the measurements in chief.
And evidence is rebuttal when one side said ''yes" and tlie
other side said "no." That is the end of it. And he offered
the evidence of Buford Robbins, father of Ricky Robbins, as
t~' these measurements; and we offer evidence in rebuttal.
We think it is improper to con1e back and survey and offer
further evidence of the same matter. That is the grounds for
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objection, and also if it is repeated it would be limited solely
to evidence in rebuttal.
The Court: Of course it is rebuttal evidence. The only
reason the plaintiff is now producing evidence is to rebut
something testified to by other witnesses.
Mr. Odear: He offered evidence on the same thing in chief
when he was putting on his side of the case.
The Court: Go ahead and introduce the exhibit.
Mr. Odear: We move that the jury will consider it only
as rebuttal if it does so rebut it.
The Court: That is the purpose for which it is admitted,
is rebuttal evidence.
Mr. Kauffman: That is the only purpose for which it was
offered, if Your Honor please, and in response to their objections, Judge, concerning this man's qualifications, I have
not asked him a single question that it would take an expert
to answer. I was showing his qualifications to
page 338 ~ show the man's familiarity-with this man's experience.
Mr. Odear: The Judge already ruled for you. Do you
want to do it again T
Mr. I{au:ffman: No, I think most of our comments have
been for the record. You may cross examine, Tmn.
Mr. Odear: May we have a minute, if Your Honor please,
to confer?
(Mr. Odear and Mr. Bowen left the courtroom).
Mr. Kauffman: While they are conferring, may I confer
with the witnesses?
The Court: No, not in the absence of counsel.
Mr. Kauffman: Not in the hearing of the jury, of eourse.
The Court: They may object.
Mr. Kauffman: I don't think it is important anyway.
(Mr. Odear and Mr. Bowen returned to the courtroon1).
Mr. Bowen: No questions of this witness.
Witness stood aside.

I~
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BUFORD ROBBINS,

i

recalled:
I

B

~

DIRECT EXAMINATION.

~r.

Jrauffman:
. You are the child's father, Buford Robbins, who previously testified and previously been sworn?
.A.. Yes, sir.
.
Q. Did you accompany Mr. Truman Ely to Tower 21 yesterdaY: afternoon or last night?
A. Yes, sir.
Q. Did you assist him in making certain measurements of
Toiwer 21 t
~- Yes, sir.
I

pa 'e 339

~

Mr. Bowen: We object because we believe this
gentleman already testified he made measurem nts on direct examination.
~he Court: He testified before he estimated.
fr. Odear: He measured some and estimated some.
' r. Kauffman: I do not intend to ask him about anything
that was measured before.
~r. Odear: Wouldn't that be proper as evidence in chief?
He ·wasn't satisfied with the way he testified in chief so he
seups him back out and now wants him to testify to the same
fa ~s in rebuttal. That is very improper.
, r. Kauffman: In reply to that, when this exhibit was introduced and which we had our witnesses testify about, there
wei-e no identifying distances on it as marked by their engineer who drew it, and then he comes in afterwards and testifies
with exactness as to certain distances that we feel is proper
to come back in rebuttal with because we didn't know he was
going to come in and put those distances on.
I

The Court: Go ahead and let's see what he will say.
Q. Did you assist him in n1aking measurements?
A. Yes, sir.
Q. What part did you play in assisting him Y Take that
chewing gum out of your mouth. No, just put it in your hand.
Si.t down.
A. Well, I assisted him in making measurements from the
cro~s brace, the second cross brace to the first cross brace
and: from the second cross brace to the first bolt.

Ill

..:.
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Buford Robbins.
Q. In your direct testimony you testified as to
an estimated distance from the first cross brace
to the first bolt. I will ask you if yon have now
assisted :Nir. Ely in n1easuring that distance?
A. From the first crossQ. Point out what you are talking about because we might
have smne confusion as to w·hich is the first and which is the
second.
A. From the first cross-meinber to the first bolt was approximately 61 inches.
Q. Approximately 61 inches 1
A. Yes, 61.
Q. You are testifying from what you remember?
A. 'Vhat I ren1embe ..·.
Q. Did you assist hhn in 1naking any other measurements
on the .tow·er?
A. No.
Q. You didn't assist him in any others?
A. No.

page 340

~Ir.

~-

Kauffman: You may ask.
CROSS EXA?\IINATION.

Bv Mr. Bowen:
WQ. \Vhat cEd you use to n1ake the n1easnren1ents \Vith, 1\Ir.
Robbins?
A. A tape.
Q. A steel tape or cloth tape or what1
A. Steel tape. ·
Q. \Yhich end of the tape were you on and which end of
the tape was ~fr. Ely on?
page 341 ~ A. Well, I held the end that comes out on the
tape, and he was on the other end.
Q. On one end is No. 1 and on the other end of the tape
would be a 60. ''1lich were )TOu on and which end was he

on?

A. He was on the 60 end.
Q. So you don't know· what was on the other end of the
tape, do you T
A. No.
Q. You never could see that, could you?
.li. No, sir.
Q. In fact, be didn't know wl1etl1er you were holding your
end of the tape in the exact place or not, did he?
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Buford Robbins.

I wouldn't say.
He was looking at one end of the tape and not both
e s, wasn't he?
. I wouldn't say.
. You wouldn't say.
A. No.
IQ. But you were there with him?
Yes.
.

jf·

Mr~

Bowen : That's all; thank you.

Witness stood aside.
I

Mr. Kauffman: Plaintiff rests.
~r. Bowen: Defendant rests.
['he Court: Gentlemen, take a recess at ptesent. I will call
y 11 baek and we will resume.
.
p 1ge 342
I

~

In chambers:

!Mr. Bowen: Counsel for defendant now d~sires to renew
i tmotion to strike the Plaintiff's evidence; assigning the
p vious reasons plus the additional reasons: The plaintiff.
n
admits that there is no negligence on tie parl---6.1: ·t4e~
d ~endant for not insulating the wires. Ph.intiff also ads that there is no negligence on the part d the defendant
i .I failing to ground the tower or wires. Ttat leaves three
a.tegations of negligence against the defendant. One is that
th~re is no fence around the tower. The evidence in this case
co~clusively shows that there is and was no duty upon the
power company to place a fence around this particular tower.
Another allegation of the plaintiff is that there were no warning signs on or near the tower. The evidence in this case
conclusively shows that there was no duty on the defendant
to place any such warning signs on or near this tower. The
last remaining allegation is that the defendant failed to remove the bolts forming a ladder on the 'tower. The evidence
in)tliis case, in my opinion, conclusively shows that this tower
was constructed according to the best usage and practice in
the electrical industry and that the construction of the tower
cdmplied and conformed with the National Electric Safety
C()q.e. There is no evidence to the contrary. For these reasons, the plaintiff has failed .to prove any negligence whatsoever on the defendant.

. -"';
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Mr. Kauffman: Judge, I think Tom accurately stated the
propositions that are controlling and I will attempt to meet
the new grounds he mentioned; that is, whether or not the
plaintiff has proven any negligence against Old
page 343 ~ Dominion Power Company insofar as warning
signs and steps and construction and maintenance
of the tower are concerned; and that the evidence, in order to
strike, of course, as cited yesterday must be conclusive on one
side or the other before the Court can rule as a matter of
law. And of course the plaintiff submits the evidence is conflicting in regard to the measurements of the tower insofar
as the Defendant's Exhibit 11 and the plaintiff's evidence· is
concerned, which of course makes it a factual issue or question, and as to whether or not the tower in question is in
compliance with the National Electric Safety Code with
Section 580A, 5a and 58DA, 3a-3a relates to warning signs
and 5a relates to metal steps closer than 6% feet from the
ground or other readily accessible place shall not be placed
on poles. Now whether or not these steps were closer than
6% feet is clearl!, sqnarely a question for the jury to determine; within 6¥2 feet from the ground or other readily acces~
sible place. The z)la.intiff has not tried to contend at any point
in .this case thatthe steps were in violation of the Code insofar
as they were 6~ feet to the ground. The plaintiff's entire
evidence and too plaintiff's position is simply that had not
-the .BnrPau of Standards in establishing the criteria that re~s to steps m towers of this type, intended for the 6%
feet· to be from the ground only, of course they would have
stopped there inthe said section applicable thereto, but they
did· not, but the:r said ''other readily accessible place.'' We
think clearly, notwithstanding some evidence that has been
admitted here over objection of plaintiff where these experts
said in their·opinion·that the tower did comply 'vith the National Electric Safety· Code, we feel that it is not proper and
still. feel. it is not proper to permit an expert -to
page 344 ~ testify that this tower complied when obviously
they· would be reaching a conclusion of law-I
mean giving an opinion based upon a legal point, because they
would be assuming, and at least one of them said he was assuming-two of them said they were assuming that they just
didn't consider . the :first cross-member of this tower as a
readily accessible place. They just disregarded that. They
all further said that their opinion as stated was based ·upon
the fact that the measurements as depicted on Defendant's
Exhibit 11 were true and accurate. We think there is a dispute as to whether or not these measurements are true and

--'-'"
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accurate. I think it.is a question for the jury to determine,
whether or not the measurements as shown on there on their
eXhipit are true and accurate or whether or not the measurements as testified to by plaintiff's father and by Truman Ely
were true and accurate. NowThe Court: Suppose these measurements are true Y
1\{r. Kauffman: They corroborate Buford Robbins' testiony insofar as he said he measured from the ground to here,
the first bar.. Then he says, ''I estimate that the distance
as five feet to the first bolt.''
.
·
· Mr. Odear: Let's assume that is correct and our man
measured it wrong. It is still nine feet from the ground.
Mr. Kauffman: But not nine feet from another readily
accessible place.
!: Mr. Odear: That is not a readily accessible place.
·Mr. Kauffman: Of course it is.
, II
The Court: Let's assume that the tower is
age 345 r constructed in violation in that respect to the National Electric Safety Code; then what is your
·
ontention Y
I! Mr. Kauffman: Assuming that it is, Judge. We don't
~ssume that it is, but I think the evidence is to the contrary.
The Court: Assume it is constructed in violation of the
10ode.
~·~ Mr. Kauffman: Well, I feel then they were guilty of neg\ igence per se if we show-and the Courts have held, yes sir1 he Courts have held where there is violation of the National
~lectric Safety Code, that that is sufficient evidence to take
the question to the jury. Now then, of course they can come
back and say this fellow was an adult, he was trespassing and
guilty of contributory negligence, but if I make out a prima
facie case when I can show a clear violation or show evidence
of a clear violation, then I have made out a sufficient case to
take to the jury.
·
·.
The Court: Wouldn't it have to have something to do with
·
the accident?
Mr. Kauffman: Yes, I think the jury must further believe
that there was causal connection. I feel there must be a causal
connection between the negligence and the accident. I do not
think that proxmiate cause enters into the situation at all. I
think it is a question of foreseeability and I think the Courts
uniformly hold that it is a question· of whether or not the
defendant under the circumstances knew or should have known
that this tower was not constructed and designed properly or
was in violation ·of the Code. I think that they have to have
that knowledge or be impressed with it, and that if they can

.
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reasonably foresee that children of tender years are frequenting the area, or I believe as the law says
page 346 ~ ''at or near the place of danger and that they are
likely to gain access.'' I think the jury must feel
that the defendant realized or should have foreseen those
occurrences. First they are impressed since they controlled
the tower, and since they have the tower in their exclusive
control, they are impressed with the knowledge of knowing
the exact conditions as existed at the tower and on the tower.
I don't think there would be any question about that. If they
know the tower is negligently constructed, then can they
reasonably foresee that children under the circumstances are
likely to gain access to it Y I think that is the crucial point in
the case, and I think it is a point the jury has the prerogative
to rule on one way or the other. I don't think the Court could
direct or strike the defendant's evidence if motion was made,
and I feel the same way if an alternate motion were made. It
is strictly a question for the jury to determine, based on the
disputed facts in this case. Of course, there. was not really
much dispute or conflict in the evidence. One of the defendant's witnesses just testified that it was a negative kind of
evidence, that they 'had been there on some occasions and
they personally had not seen any children on or around the
tower, as Mr. Bowen phrased the questions. There still is a
dispute because plaintiff has certainly offered numerous witnessesMr. Odear: This motion was not based on that proposition.
Mr. Kauffman: As I understand, you are alleging that
there is just no negligence as far as this tower is concerned.
Mr. Odear: Two things, there is no negligence with reference to the to,ver, and second, if-even if it is
page 347 ~ not constructed in some way required by law, still
there is no proof. Suppose the steps were only five
feet above the ground. There is no proof that the lowness of
the steps caused him to get up the tower. He is the only
one that testified about going up the tower. He said he had
no recollection how he climbed it, and there isn't one word
of proof that if it is defective that there is any causal connection between the defect and the injury; absolutely not one
word.
Mr. Kauffman: I think the jury has a right to. Mr. Bowen: Based on plaintiff's counsel's statement here,
he is trying to contend that this cross-member is another
readily accessible place. Well, he might also contend that
the diagonal members are accessible. He might also argue

y
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that this other diagonal member is accessible becau~e they
both come right down to the ground. He could also argue
that the four main beams supporting the tower and which are
imbedded in the tower are accessible. These experts said they
are familiar with the National Electric Safety Code. They are
miliar with this tower. They are familiar with those
ross-members or horizontal or perpendicular members; they
ere thoroughly familiar with those 'vhen they testified and it
'~ quite obvious that if the Safety Code intended to mean
dther accessible places to be cross-members it would have
said so, because after all this was written by electrical engineers and those things are called by no other name except
cross-members and since theMr. Odear: Let me interrupt. The evidence of Mr. Fugate, the expert from Kingsport, was that "other accessible
''laces'' meant another building or platform or something of
that kind, because of the fact that all of these
age 348 ~ towers have lattices on them. This regulation
\
refers to the lattices to these cross-arms, talking
out protection against poles taking more than 300 volts to
· e ground-'' metal steps closer than 6% feet from the
ground or other readily accessible place shall not be placed on
the poles.'' They say in here what that means or throw some
Jight on it at least, that metal steps not be installed nearer
t~an 6% feet. Now, in commenting on that, Mr. Fugate said
t~at other accessible places meant another building, if a
lluilding was close to it, or a platform, not the structure it~elf. Obviously they have got to come down to the ground
and be supported. It can't mean that.
Mr. Kauffman: You would contend then that the evidence
of Mr. Fugate is binding on this Court as a matter of law,
that his evidence is so overwhelming that no other reasonable
p·erson could disagree?
Mr. Odear: No, I don't think it is the law; I don't think
this has been adopted as part of the law of Virginia and I
don't think that would make a case unless you prove the cause
qf injury.
·
Mr. Kauffman: The .State of Virginia has ruled on that,
that violation of the National Electric Safety Code is the
driteria.
1V[r. Odear: But it has to be the proximate cause of the
injury.
Mr. Kauffman: Show me.
Mr. Odear: There are hundreds of books saying the neglig-ence must be the proximate cause of the accident. You know
that's the law.

i
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The Court: I am going to overrule the motion. As I said
before, I am not certain the plaintiff has or has not a case. ~
· am not certain enough to rule. I am going to propage 349 ~ ceed with the case, so the record will have the en.:
tire proceedings in it from beginning to end, and
whoever takes a look at it will be in a better position and
have more time to rule on it more intelligently. I am going
to overrule the motion at this time.
Mr. Bowen: Exception.
(Mr. Odear left chambers).
Instruction P-1 offered to the court.
Mr. Bowen: Defendant object to Instruction P-1 because
it is simply an abstract statement of the law and is not applicable to this case because there is no evidence upon which
to base such an instruction, and moreover it would be misleading to the jury to the effect that the instruction says
"Especially is this true when it is known or should be lrnown
that children of tender years are accustomed to playing at or
near such dangerous instrumentalities.'' That tells the jury
indirectly that children were accustomed to playing at this
tower and that it should have been known by the defendant.
There is no evidence in this record to support that. The last
paragraph of the instruction is entirely too broad and would
permit the jury to base its verdict upon the highest speculati~.
.
Instruction P-2 was offered to the court.
Mr. Bowen: Defendant object to Instruction P-2. This is.
contrary to the evidence and is not the law applicable to this
case. In the first place, it lets the jury decide what a readily
accessible place is and whether or not this had anything to do
with this accident. The jury could base its verdict upon this
instruction, when there is no evidence that the
page 350 ~ facts in this instruction had anything to do with
this accident. There is no proximate cause connected with this injury and with this instruction.
Instruction P -3 was offered to the court.
Mr. Bowen: Defendant by counsel excepts to Instruction
P-Ill because it is an abstract statement of the law, but the
same is not applicable to this case.

\\'
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· · The Court: In that respect, is it a correct abstract state·
ment of the law 7
· :hfr. Bowen: It is an abstract statement of the law, yes.
1·

.

Instruction P-IV was offered to· the court.
Mr. Bowen: Defendant objects to Instruction P-IV beuse it is not the law applicable to this case. It is stated
such generalities that the jury could render a verdict on it
l;msed upon most any kind of speculation. The instruction
does not tell the jury what the negligence is in this case and
it fails to tell the jury that any injury to this plaintiff must
be the proximate cause of some specific act of neg·Iigence of
the defendant.
I\\The Court: According to that instruction you wouldn't
·I en have to say he was injured.
!Mr. Kauffman: I will amend it in that respect, ''and that
~ plaintiff was injured.''

~

~nstruction P-V was offered to the court.

1

~Mr.

Bowen: Defendant objects to Instruction P-V because

tJi~ defendant is not liable for any injury to the plaintiff in
tJil~s

case and there is no evidence in the case to support it.

~e defendant in this case objects to any and all instructions

\I
to the jury on the part of the plaintiff.
page 351 ~ The Court: Do you mean those offered or of
·
any instructions?
1\fr. Bowen: Any instructions whatsoever being offered
in this case on behalf of the plaintiff.
The Court : I assume for the reasons you already assigned; in other words, you have to state your reasons and objections to these particular.
Mr. Bowen: Because there is no evidence in the case showing any liability on the defendant.
The Court : The Court will first take up the plaintiff's
instructions. I will ask Mr. Kauffman to give his attention
to Instruction P-1 which has been objected to by the defendant.
~r. Kauffman: Plaintiff's position on that instruction,
Ydur Honor please, is that the first paragraph of Instruction P-I was taken verbatim from the holding in the Doogherty v. Hippchen case, 175 Va. 62 7 S. E. (2d) 119 (1940), and
that the second paragraph was taken verbatim from the comments of Professor Prosser in the article as shown in 47 Cal.
Law Review 427 by Professor William L. Prosser, and the
\II
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plaintiff feels it is ·an accurate abstract statement of the law.
It is not a finding instruction.
The Court: Of course, if in this case it is not known or
should not be known that children of tender years are
accustomed to playing at or near such instrumentalities, then
that part of it would be a moot question and not applicable
to the case; you would still have the proposition of law in the
instruction that electric current should be guarded with utmost care and caution. I take it that the first paragraph is a
proposition of law which is sound, and if there is any case
here at all, it is applicable to it. And of course the
page 352 ~ defendant objects to it mainly on the ground, I
take it, that it is not applicable to this case, since
they contend and the defendant contends under the evidence
the defendant had no reason to believe that children of tender
years were accustomed to playing at or near this particular
tower. Now, as to the second paragraph, the Court is telling
the jury that it is negligence not to take such precautions that
the risk involved would dictate. I assume that is the proposition turned around. I believe generally speaking, that is the
law of Virginia. I will give that instruction.
Mr. Bowen: Exception to the ruling of the Court in giving
Instruction P-I.
The Court: Instruction P-II is refused as offered.
Mr. l(auffman: Exception.
The Court: As to Instruction P-Ili, of course this boy
was twelve years old and five months when this happened.
He was within the limit that there is presumption of him. being incapable of negligence. It is a rebuttable presumption,
and I believe I will give that instruction.··
Mr. Bowen: Defendant excepts to the giving of Instruction P-TII.
The Court: Instruction P -IV is refused as offered.
Mr. Kauffman: Exception.
The Court: Instruction P-V undertakes to set out the
element of damages. I think those are the elements of damage
used generally in cases involving personal injuries, are they
not'
Mr. Kauffman: This is the exact language of the model instructions with the exception I had to leave out medical expenses.
The Court : The jury has not been told in this
page 353 r case what you have sued for, so I assume in some
place they should be told that.
Mr. Bowen: That has been held improper in instructions
jn~t recently.
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The Court: I know it has been held to be improper to harp
on it, but I don't know whether it has been said you can't refer to it at all.
Mr. Bowen: Yes.
Court: The Court said to continually harp on it was
The
II
:R_rejudicial, that they shouldn't have put it in every instrucij.on. Here your motion for judgment is not evidence, and I
nk the jury should have an idea of the amount. They can't
1ng in a verdict for more than the amount sued for, and if
~ ey don't know the amount sued for, it seems to me it would
be difficult for them to limit their verdict.
, Mr. Bowen: The customary thing is for plaintiff's counsel
to announce how much.
Mr. Kauffman: I intended to do that. Sometimes I forget

,t
_:

1

~r· The Court:

As far as that is concerned, this instruction
it it is, I don't see anything wrong with it. I added that
oiher; I think the jury should have some knowledge of what
on are suing for, but that point has not been brought out in
at instruction. I will give Instruction P-V.
I Mr. Bowen: Defendant excepts to the giving of Instrucion P-V.

~s

~

Instruction D-1 was offered to the court.

Mr. Kauffman: Instruction lJ-1 is objected to because it
does not accurate state the law in Virginia as it is applicable
to children of tender years. The instruction does not point
out that fact .
.page 354 ~ Mr. Bowen: I would like to say this: that this
instruction is taken from two Virginia cases involving infants, one Walkers .Ad'ln!nt8r. v. Potomac F ~
P.R. Co., 105 Va. 226, 53 S. E. 113; and Kiser v. Colonial Coal
a'YI.J, Coke Company, 115 Va. 346, 79 S. E. 348. The last case
was where a child was severely injured by electricity on the
premises at Dorchester, Virginia.
The Court: I will refuse Instruction D-1.
Mr. Bowen: Defendant excepts to the action of the Court
in refusing to give Instruction D-1.
1 ·Instruction D-2 was offered to the court and given without
!any objection.
Instruction D-3 was offered to the court.
1

Mr. Kauffman: Instruction D-3 is objected to because that
is not an accurate statement of the law.
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The Court : E.ven though he wer.e guilty of. negligence, at
the age of twelve he can still recover, I take it, under the law,
provided the defendant was negligent ; that there is a presumption of his being incapable of it. I think that instruction
would have to include the proposition relative to the presump-:
tion and the burden resting on the defendant to show his
capability of understanding what he was doing. I will refuse
D-3 as offered.
Mr. Bowen: Exception..
Instruction D-4 was offered to the court.
Mr. Kauffman: I question that statement. I thinlr that
would be a conclusion that is for this jury as to· whether or
not the defendant should have reasonably foreseen.
The Court: I think it is a matter of argument.
page 355 ~ This would probably resolve itself in argument
before the jury. I don't think this is a matter
of law on which the jury should be instructed. Of course it is
a matter either side can argue one way or the other. It is a
question of fact. I refuse it.
Mr. Bowen: Exception.
Instruction D-5 was offered to the court. (Mr. Bowen referred the Court to the following cases: City of D01nville v.
Th;on~ton, 110 Va. 541, 66 S. E. 839; Andrew v. Appalachiatn
Ele<O. Power Co., 192 Va. 150, 63 S. E. (2d) 750; Trimyer v.
Norfolk Tallow Go., 192 Va. 776, 66 S. E. (2d) 441; also 6
A. L. R. (2d).
·Instruction D-6 was offered to the court and given without
objection.
· Instruction D-7 was offered to the court and given without
·
objection.
Instruction D-8 was offered to the court and given without
objection.
Instruction D-9 was offered to the court.
Mr. Kauffman: Instruction D-9 is objectionable in that.
part of it does not accurately state the law that would be aplicable to this particular case, and some of the law that is
applicable and which has already been given by the Court
would conflict with this instruction. In particular, that Ricky
Robbins was a trespasser on said tower; it is immaterial about
the 22 feet; it is immaterial that children did not constantly
climb upon it; it is a question of being near to the dangerous
instrumentality.
·
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The Court: · You say 'if children did n~Pcol!stantly and
frequently climli it." I think the g·enerallaw is· th~y wouldn't
have to have knowledge that they had been on the tower; but
tl:lat fhey had played around the tower. When you get to a finding instruction I don't think you can just say if
ge 356 ~ they had no knowledge a. child was climbing on the
tower. I think you would have to include " con- ,
antly and frequently climbed o.r assembled .about or played
ound'' or something of that kind. As far as the 22 feet, I
~ink that has to do with insulation. I think the Courts have
·. dictus a tower 22 feet high with wires on it, you wouldn't
expect them to insulate the wires; but "G" and "H ", there
~re provisions .I feel mi~ht be ?bjectionable. I tpink .even
~ough you beheve all this, but If rou further beh~ved that
e company had knowledge that children were playing about
1s tower constantly and frequently that there might be some
1 bility, even though they further believe these other items
1
'I be true, and you do not rule out that proposition in this
ding instruction. I think I would probably give it if that
s stated.
Mr. Bowen: You object to "G'' and ''H"?
, The Court: I don't object. I don't think it is necessary
fA;r the company to have knowledge children were on the
t~ow\ er. I think even if they had knowledge they were constant! and frequently climbing or playing around the tower, if
t ey knew that children were constantly and frequently playi~ around the tower, then I think they might owe a further
duty than what they have been shown to have performed in
this case. That does not take in that possibility, so as is, I
w,ill refuse it.
~fr. Bowen : ''Playing around~'?
The Court: In the vicinity of. None of them have required
the power company to have knowledge further than the fact
that the children were playing around and about the tower.
Plaintiff does not have to show they had knowledge thev were
·
climbing it.
"
page 357 ~ Mr. Bowen: I will rewrite it and offer it as
D-9A.

\r

~

l

~~

I

' (Mr. Bowen rewrote D-9A; Mr. Kauffman rewrote P-IV-A
and P-II-A and offered them to the Court).
Mr. Bowen: Defendant objects to Instruction P-IV-A because in this case the defendant owed the plaintiff no duty
w}Jatsoever, that it is intended to tell the jury that the power
company knew or should have known that children were ac-
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customed to playing at or near this tower. There is no evidence to support such a statement. It further tells the jury
that the company would be liable if children were likely to
gain access to it. That is not the law applicable to this case.
The defendant further says that the instruction is not applicable to the case and is not the law applicable to this case.
There is a further objection the defendant has to this instruction, it says, ''Especially is this true if it is known or shou[d
be known that children of tender years are accustomed to
playing at or near this dangerous instrumentality.'' It doesn't
say who is to know it. In this case, even the parents didn't
lmow it.
The Court: I will give P-IV-A.
Mr. Bowen: Exception.
Instruction P-II-A was offered to the Court. (Mr. Kauffman referred the Oourt to Va. Law Review, Vol. 47, Page
1497).
The Court: I refuse P-II-A.
Mr. Kauffman: Exception on the grounds that this is an
accurate statement of the law that would be applicable in Virginia under the circumstances as established in this case and
has such clear proof or evidence showing or tendpage 358 ~ ing to show, if the jury were to believe by a preponderance of the evidence that this section was
violated or not complied with, that that should be negligence
per se sufficient to make out a prima facie case.
Instruction D-9A was offered to the Court.
Mr. Kauffman: Plaintiff objects to the giving of Instruction D-9A on the following grounds; that under-of course,
first of all, it is a finding instruction and must accurately
state the full facts and circumstances as would be applicable
to the evidence in this case, as well as the conclusions of law
that should be reached thereon, and specifically under Section
C it is immaterial whether or not this said tower could be
reached by any vehicle or whether or not it was difficult to get
to on foot, because the criteria as established in the Hippchen
case, supra, and other cases cited therein establishing only
that the defendant must have had knowledge or should have
known that children of tender years were frequenting the
area near the instrumentality and would be likely to gain
access; and under "D '', the instruction is not in complete accord with the evidence because there is evidence here to the
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effect that there were paths leading toward this tower and
~vidence to the effect that these paths were used frequently
by adults and children and that practically the only way of
r.eady
access to leave the Meado'v Fork community on foot
1
nd to gain access to the vast acreage in the valleys beyond
t'~\e ridge upon which this tower is located, leads right by
t .· s tower; and the question of whether or not the tower
~s located in a thickly settled community, of course, has no
1
plication. It is just a question whether or not in a popu1
lated area. I don't find anywhere where the word
~ :ge 359 ~ "thickly" is required; and under "E", I don't
1
i
think the fact that if they found Ricky Robbins
was a trespasser would make any difference under the law of
Vtirginia, and I think it inaccurately states the law as it reg~~ds trespassers of tender years. And of course I think
"IF''
is just immaterial because the plaintiff is not relying
u 1bn the failure to insulate wires on this particular tower.
!'d "·G" is immaterial, whether children constantly and freq ntly climbed on said tower and if they did not play around
s J tower, but still the plaintiff would be entitled to recover
if ifhildren of tender years frequented the tower or played
n ~r the tower. And under "H", even if they believed the
p~'fer
company had no knowledge of children being on said
1
t~t..er or playing around said tower, still doesn't relieve_them
o lhe duty of taking the proper precautions commensurate
~~h the risk if they should have known or should have 'had
k11r~wledge of the children playing near said tower.
r.Phe Court: This instruction of course does not necessarily
haire to be based on all the evidence· in the case, but based on
the'11 defendant's theory of his case. His theory is, as I understand, that Tower 21 as constructed was located in dense
woods, on top of a mountain, and in a remote or rural area
of· Lee County, that it was approximately 1300 feet or more
from the home of Ricky Robbins, that it could not be reached
by' vehicles, and not on or near a playground, a public highway, a public street, school grounds, a boys' camp or located
in .a thickly settled community; there was no evidence-!
think he has the right to have that theory that there was no
I,
evidence Ricky Robbins was a trespasser; that
p~e 360 ~ the wires on the tower were more than 22 feet
above the ground, and all those other things, if
all those things are true, and that it was in a remote area on
top of a mountain and that they had no knowledge of children
-constructive or actual knowledge of children being- on said
to~~r or playing around said tower, then it seems to me the
jury couldn't very well find for the plaintiff. If they did,

~
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what would they base .it on' If they did, it seems to me I
would have to set it aside.
].:fr. Kauffman: I feel some of those are a little bit inaccurate statements.
The Court: You have got to find each one of these things
true before you find for the defendant. You take out one and
it isn't applicable because each one of these has to be believed by the jury, "A, B, C, D, E, F, G, 8Ild H.'' It seems
to me if he comes within all those provisions, I don't see how
the jury could bring in a verdict against the defendant under
the law.
Mr. Kauffman: Further objection, that it does not take
into consideration the fact that the plaintiff ha~ made out a
pri'n'ta facie case if the defendant has failed to exercise the
proper degree of care in regard to taking the proper precautions to prevent injuries to children 'vhom they know or should
know are playing in the vicinity or near their tower, which
is sufficient to justify a finding for the plaintiff, providing
plaintiff is free from contributory negligence as would bar
recovery regardless of the fact that everything in this instruction were to be believed by the jury as being true.
The Court: I think I will give it by amending
page 361 ~ ''H" to read: "that the Power Qompany had no
actual or constructive knowledge of children being on said Tower or playing aro~nd said Tower.''
Before the Jury :
The Court: Gentlemen, it is about 5 :00. We have been
consulting with the attorneys on matters pertaining to the
law of this case. I don't think it is necessary to have a night
session. We can conclude the case tomorrow without it. We
will adjourn until morning, at which time I will read the instructions, the. case will be argued and then you may retire
to decide the case. During the recess do not talk to anybody
about the case or permit anyone to talk with you about the
case. Sheriff, adjourn until 9:30 tomorrow morning. (The
Sheriff did as requested).
In chambers:
Mr. Kauffman: I object to Instruction D-5 because it
would be misleading and confusing. It is confusing to me and
I am sure it would be to the jury. I think that,the jury could
still determine whether or not this company was negligent in
the way they constructed and maintained and permitted this

\\
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to er to remain on their premises, and I am not sure that the
law would be that this child 'vas a trespasser.
· The Court: He had no right on that tower.
Mr. Kauffman : No, but he had a right under this right
o ~way agreement they had. The grantor reserved the right
t luse the right of way in any way so as to not interfere with
t 1 normal operation or maintenance of the tower; and under
t . evidence here, Mr. Napier said these children were not
tr spassers. I don't see that this child could be considered a
trespasser because he cannot-.there was no prop ge 362 ~ hibition in the easement against people going on
1,
the tower or near it so long as it didn't interfere
with the normal operation or maintenance of the tower. I
do 't see how this boy could be classified a trespasser.
!.he Court: Say he may not have been a trespasser if he
di ~ 't int,~rfere with the right of way for the purposes it was
fo ~\_he wouldn't probably be considered a trespasser until he
go .]on the tower. Even that way, he would not be considered
a ~:espasser. I think he would have to consider himself a
tre ~asser when he goes on the tower; the only question is
wh ither or not the law as to trespassers would affect him as
a ild.
1 1

.

· djourned until January 6, 1962).
uary 6, 1962:

(In Chambers:)

e Court: I have gone over the instructions. I think
the ~ should be more on contributory negligence than what
the~~ is. I think those offered by the defendant would be
somewhat Inisleading. I think an instruction along this line
woul(l be more in order. (Referring to instruction on yellow
shee~. written by the Court.) That instruction in my mind
gives' the .jury a little understanding of ·what we are dealing
with,, :here i~ a child insofar as negligence is concerned, a
blank assertion that negligence on the part of a child is contributory 'negligence and "couldn't recover", I think, is a
little· .bit too strong a statement, even though by interpretation it might be the law by saying ''that negligence of which
he is;capable",.so I would give an instruction along this line.
Mn., Bowen: If the instruction is given by the Court, I will
have .no objection to it .. ·
page 363 } Mr. Kauffman: You don't want to offer one
along that line f
.
· Mr~ . Bowen: No.
. Mr. Kauffman: -Under those circumstances I would ob-
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ject to it because I don't think there is sufficient evidence
in this record to justify the submission of the question of
contributory negligence to the jury because of this : first of
all we have a presumption that he is incapable of negligence,
and that presumption follows with this plaintiff until it is
overcome by other competent evidence.
The Court: You have an instruction along that line.
Mr. I{auffman: I know, but what I intended to do was ask
the Court to withdraw it this morning. I don't think the defendant has produced sufficient evidence-well, they have produced no evidence to attempt to overcome this· presumption,
and I do not believe since the only evidence that could bear
on the question would be plaintiff's own evidence, that it is
sufficient to submit that question to the jury, since there is
no evidence of plaintiff other than the fact that he did climb
the tower, there is no evidence as to whether he actually contacted any wire or whether or not the electricity may have
arced off on him or other reason wherein he would not be
guilty of negligence. And I think the burden in order to try
to establish that would have been on the defendant to have
introduced some evidence in the form of the child that was
with him to show how he contacted the wire, or I think that
in order for the defendant to be entitled to such an instruction or for the Court to give it that the defendant should have
made some effort to have had this child examined by a competent psychiatrist and psychologist and give him
page 364 } the proper I.Q. test, which be is permitted to do
under Rules of Court 323C or D, to take evidence
tending to prove he was above normal intellig·ence, which he
would clearly have to do with sufficient preponderance to
submit the question to the jury.
The Court: They have shown the boy was above average
in school, he studied electricity to some extent in science
courses, and his appearance on the stand and so forth, I think
all those things are things the jury can consider.
Mr. Bowen: He testified he had electricity in his home and.
electrical appliances.
Instruct~on

C-1 was written and submitted by the Court.

·Mr. Kauffman: I think that if the instruction is given that
certainly the mere fact tha~ he had sufficient intelligence to
appreciate is insufficient. I· think the jury must further believe he did in fact appreciate it, appreciate the danger and
that ~isregarding be appreciated the danger that he did subject himself to the· perils and risk of the danger, and I think
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that the question of whether or not this presumption has been
overcome should be again stated in the last paragraph, ''If
you believe that the presumption has been overcome and that
the child was guilty of such negligence.''
The Court : I will give Instruction C-1.
Mr. Kauffman: Exception.
The Court: The one you offered on the National Code,
J am considering giving one like this, C-2. ·Of oourse, both
rou gentlemen produced evidence on this electrical code. I
1
assume you want the jury to consider it for some
page 365 ~ purpose. The only purpose it could be consi1'
dered for would be whether or not this tower was
properly constructed and maintained. I think the jury is entled to an instruction along that line. And as far as the best
sage and custom of the industry, I think that is a legit~ate
quiry and a legitimate aspect of the case the jury can con. der. If they can't consider it for that purpose, the entire
evidence is immaterial and it should not have been even of'ered.
Mr. :Kauffman: I feel that this would be an instruction
at should probably, if it is offered at all, should be offered
y the defendant in the manner it is written.
\The Oourt: All of these are the Court's instructions. You
ave offered an instruction concerning which I don't agree
1
"th and which I have disapproved, but I think you are entied to an instruction which gives the jury an idea of how
ey can consider that evidence. I think that is as far as I
ill go on how they shall consider it.
1
Mr. ]{auffman: Don't you think you should further tell
the jury that even if the tower was constructed and maintained in accordance with the best custom and usage in the
industry and that it was in compliance with the National
Electrie Safety Code that nonetheless they could still find
the defendant guilty of failure to exercise the proper degree
of care in guarding and controlling their dangerous instrumentality and further that even if the jury were to believe
the tower was not eonstruced in accordance with the best
usage and custom or in accordance with the National Electric
Safety Code, that they could still find for the plaintiff? I think
since the Sta.te of Virginia, as the Court points
page 366 ~ out, bas not really adopted and made a part of
·
the law of Virginia this National Electric Safety
~ode, I think whether or not the power company complies
~th it or not is a question to be considered along with other
evidence and it isn't binding on either party
The Court : I will give Instruction C-2.

i
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·· Mr. Kauffman: Plaintiff objects to instruction C-2 on the
grou.nds it does not. set _forth ~he. degree of ca~e that the ~e
.fendant must exerc1se In designing, constructing and mamtaining the tower and for the other reasons previously stated.
We except to the Court's action in giving it.
Mr. Bowen: We except.
.· Instruction D-9A was offered to the Court. (As amended)
The Court: This seems to me to be a fairly good summation of the law. In othe·r words, if you find all these things,
that this tower was in a remote rural area, not close to any
public highway, school grounds and that they had no reason
to have any actual or constructive knowledge of children
being on said tower or playing around the tower-that tower
.as it was actually constructed, I can't see where there would
be any liability on the defendant if all these elements are
taken to be true.
Mr. Kauffman: Judge, of course I don't agree with the
instruction at all, for several reasons stated yesterday, and
I have got a few more to add. I know it is a difficult instruction to fully weigh and appraise, but I feel first of all that
the instruction is inconsistent with the plaintiff's instructions P-I and P-IV-A that have been previously given by the
.Court, and the Supreme Court of Appeals has repeatedly
held that where instructions are inconsistent with
page 367 ~ previously given instructions that they should
not be given. Insofar as that inconsistency is
concerned, this instruction starts out with just the simple
statement that if you believe from the evidence in this case
and lists "a through h "-there is nowhere included the
·duty of the defendant to exercise the utn1ost care which tl1e
Court bas previously instructed; nowhere does it set forth any
degree of care the defendant should exercise.
The Court: In the first place, as to that argunwnt, I think
''a through h" set forth facts which in n1y mind would be sufficient care to take of the line, and although it doesn't say in
this instruction they should exercise a high degree of care,
I think these elements if they are all true could bring this case
to a conclusion that they ha.ve so exercised that degree of
care which was necessary.
1vfr. Kauffman : All right; the next thing I have noted is
that paragraph '' d ''; it goes all right down to .a point. It
.says ''on or near a playground, public hhdrway, school
ground, boys' camp'' and then it l~aves out the criteria that
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should be controlling in the case, that is, ''or located near",
tiot a thickly settled, but just a settled community.
' : The Court: In that case it would not be a remote or
r,ural area if it was near a thickly settled community, but I
ink ''a'' negatives your thought on that line. You have got
take all of these in consideration. You can't just read one
them. You have to take all of them in consideration; if you
d it is a rural area in Lee County; that takes it out of being
near a thickly settled community of that nearness
rage 3()8 ~ which would not make it remote, you see.
·
Mr. Kauffman: ·I still rely on the objection
stated to "e'' which has not been changed insofar as it is
itmnaterial whether or not this boy was a trespasser on the
tpwer a.nd the Court has already disposed of that. I think in
~ f-g'' that the inclusion of the word ''and'' between the words
.fff·
fconstantly and frequently"___.:.in other words, it repeats it
.~ ur tirnes in this paragraph. I think that the proper word
· ould he "or".
The Court: That at first impression struck me that way,
t I found that particular wordage in a case. Neither of
u gentlemen furnished me with any law on the subject.
had to look it up myself. I found that particular wording
.ip. a case. That is the reason I approved it.
Mr. H::auffman : I think that the instruction further leaves
out certain necessary facts that must be included in a findi~g instruction of this type. I think that the question of ac~rss, the~ negligence of maintaining· the tower that is easily ac~ssible in a place where it might considered that children
~ad the right to go, because under the easement that has been
placed in the record by Old Dominion, those children certainly had a right in the easement to use the right of way in any
manner that did not interfere with construction or maintenance.
The Court: I am not saying they were trespassing in being
around the tower. I haven't given an instruction by defend~nt that he was trespassing. It is questionable to me whether
lr not he might have become a trespasser when he started
:
to climb the pole, but I don't think he is a tresp['age 369 ~ passer when on the right of way, as long as he
i
is not interfering with the company's business.
am g·oing to give that D-9A. My opinion is if these things
jjl'e found to be true, the Supreme Court of Appeals would
sustain an objection to them.
\II Mr. Kauffman: Exception.
1

'
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. Instruction D-5 was considered by the Court.
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Mr. Kauffman: I object to D-5 on the grounds it does not
show the degree of care that the defendant s'hould exercise
in foreseeing or being able to foresee the likelihood of children
playing in the vicinity at or near this dangerous instrumentality. In other words, it doesn't say anything about that and
whether or not they should have l{nown or did know that they
·Were there.
Instruction D-5 was given by the Court.
Mr. Kauffman:

Exception.

(It was agreed to have 45 minutes to each side).
Mr. Bowen: Defendant by counsel again renews his motion to strike the plaintiff's evidence and he again renews
his motion not to give any instructions to the jury in this
case on behalf of the plaintiff for the reasons heretofore assigned in the record.
The Court: I overrule the motions.
Mr. Bowen: Exception.
(Court and counsel returned to the courtroom before the
jury).
Before the Jury:
T'he C.ourt: Gentlemen, I will read the instructions which
constitute the law in this case. (The Court read the instructions to the jury).
page 370

~

ARGUMENT BY MR. KAUFFMAN:

May it please the Court and you gentlemen of the jury, we
have now been four days and one hour in the trial of this
case, and I know that i( is bound to have appeared to you on
occasion that we were dilly dallying around, maybe not moving as fast as we could. Perhaps we should enter a plea of
"guilty" to that, but really I think all parties, the Court and
Mr. Bowen and his associate, Mr. Odear, ·and myself have
really, in view of the complexity of this case, done the best
we could under the circumstances. I hope if we have been
derelict in .our duties, you will forgive us. I want to compliment these genltemen, my adversaries; they have fought
extremely hard, but they have been fair. We have had no personal conflicts. It has all been on legal grounds. It is a plea-
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sure to work opposite them in this case. As I stood before
y;ou gentlemen first in what we call the opening statements,
I: j~ried to tell you what the plaintiff would prove from the
witness stand and also tried to tell you the best I could what
t' e defense would reasonably be. Of course, I told you, I rec ' , when I first stood before you that I was anticipating I
ld show some prior knowledge on the part of Old Domininsofar as children climbing other towers was concerned.
e Court ruled that evidence out. You are not to consider
i I was really acting in good faith. I thought I could, but I
want to explain that to you. The Court admonished you that
~'y evidence in the case concerning any other towers is not .
tQ be considered in your deliberation on this particular case.
T is is the time in the final summation when counsel for both
sides stands before you after the Court has given
R ge 371 ~ you the gr.ound rules you are to apply to this
law suit and try to point out some salient facts
feel we have proved to substantiate our positions. In
e ~ry law suit there are two sides to a question. It is a
estion which side in a civil suit you feel has really pre"Jed; just a question of belief. What d.o you believe from
t. e overall picture of this case, as to whether or not this
plaintiff, this infant thirteen years of age, whether he should
rwc.over for the injuries be has received in this accident. If
y; U believe, as the Court told you by a preponderance of the
e1 ,· dence; that means just a slight weighing heavier on the
pArt of the plaintiff, if you believe the plaintiff, that it is
Iibre credible and more plausible evidence than that of the
d~fendant, then you shall find a verdict for the plaintiff. We do
n'qt have to prove beyond reasonable doubt our case is right.
We simply have to establish negligence against the defendant that contributed to and caused this boy's injuries. I want
t() caution you; I know most of you know it; what I say or
ijx-. Bowen says is advisory only. It is just a question of atteEpting to refresh your mem.ory the best we can on certain
fa;cts. If anything we say is not the way you remember it, you
Mie to disregard what we say. If we suggest anything that is
~'dt the way you feel it is or was, you are to disregard it. I
~ant to try to be fair, as fair as I can. I shall certainly attempt
t~ido that in this summation to you. We talk about the scales
I justice. As I told you before, as you come into the courth use and any courthouse in the United States, you will see
a woman on the front with a flowing robe. She
~e 372 ~ is blindfolded. She has the scales of justice in one
hand and a sword in the other. Why is she blindf~~ded? That is so you will look at the case impartiallv re1
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gardless of color or station hi life ·or. anything else and weigh
it and be impartial. Then why: do you have the scales of jus-·
tice.Y It just shows the thing~ have: tried·: to point out to you
in weighing the evidence and: being ·impartial to ·one· side or.
the other so that the case justifies you in yo~r· decision. You·
must arrive at a decision and try to achieve justice, taking·
the wheat from the chaff. That is what the sword is for. That
i~ 'Yhat your minds are for. You have got to believe,· and you·
may weigh all the factors. The Court told ·you as to cre:dibility of the witnesses, demeanor on the stand and so forth:
and their interest in the case. Don't forget that. In my many·
.years of.practice I must confess Mr. Tom. has been before.
the bar three times longer than I. He has defended, I guess,
more hundred thousand dollar damage suits than I will ever·
try to bring in asking a verdict in. It· is old sh.oe to him, but
this is the first one I have had the privilege of trying. It has
been· a tremendous responsibility, especially in view of the
fact I am representing this infant. I hope I have made no
mistake. If I have, I hope you will forgive me. The first
problem that comes up in the ease in reviewing the evidence
is the question whether or not this infant, who was aged
twelve.years and five months at the time of the happening of
this accident, was guilty of any negligence that would bar his
recovery in this case. The Court has told you in Plaintiff's
Instruction ITI that a child under age fourteen is presumed
· ·
under the law to be incapable of committing an act
page 373 ~ of negligence and that this presumption prevails
· ·
until· overcome by evidence to the eon tracy. The
Court also instructed you in the back here, under Instruction C-1, that this presumption is a rebuttable presumption.
Any presumption in a case unless it. is stated to you not to be
rebuttable, i~ a rebuttable presumption. What does that.
mean, as the Court· tells you in the instruction? It means if
the defendant has offered sufficient· evidence to overcome the
pt~esumption or if you couid. feel from the testimony as given
by the plaintiff, and it is entirely limited to his testimony,
unless there is some testimony offered by the defendant on
this question, then if you· believe this presumption has been
overcome by proof, then. you may find that he was guilty of.
such negligence that efficiently. contributed to his injuries, but
you must first believe the presumption has been overcome.
by competent proof. What .was. the. testimony and sole testimony in that ~espect?. Gentlemen. the sole testimony in that
respect· was th¢ j;estirn.ony of. Ricky, · .who s~id he climbed
Tower 21~ that lte gained access to. it the usual place where
he- had played around it on nUmerous occasions himself and
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.I the children; and that is all he remembers. · He does not re-

1,member how he got burned. He doesn't remember anything in
~respect to that. In cross-examination it was brought out that
~he boy was in the fifth grade and when he was in the :fifth
rade he took a Science course concerning electricity. Gentleen, that was one chapter in the book that dealt with houseold electricity an~ the line and a fe.w rudimentary !acts that
any child of that ag·e might have been Interested
age 374 ~ in, but nowhere was there anything about high
voltage electricity or the dangers incumbent on
~oming in contact with high voltage electricity or anything .of
that nature; nothing mentioned about high tension towers.
:Pon 't forget, gentlemen, this tower and this electricity to a
~oy twelve years and five months old is as innocuous and incent looking as that table. A child thinks no more about
limbing anything that is available and interesting to him
an he would to climb up on a table. He can't see the electric. y, no more than you can see I am wearing contact lenses
bday. I(ave any of you noticed? Irt 's the same thing. It is
., visible to the naked eye. You cannot see it. This boy did·not
e it, and it is a question whether or not he reatlly ·appreciated
e danger if he climbed to the point where he got burned.
here can be no question about where the electricity arced
on him, because the point where his hand was on this tower
~~ these bolts is clearly shown on the photograph that. ~as
· stifled to. That is well below this :first insulator. This is
insulator. I ~now -ro~ fellows know that, but there is six
1
sulators on 'this. Six Insulators; you fellows know more
a ·out that than I. I know .some of you do. That is suppose¢!
t? prevent ~nybodJ: from coming in contact:· _This ~~ would~ 't
h~ve known anything about that. There Is no testimony Indjcating how he got burned, whether he touche.d anything or
got up there to look for the other fellow's gr_andfather ~nd
s~mething happe~ed;· nothing to show how it h~ppen~d. 'I
s*bmit to you that you shall just forget anything concerning
tite contributory n~gligen~e of thts infant becau~e the presumption has not been overcome. I dQn 't think in any stretch
, I! __ ·
of the imaginatio~ yo.:u ~11 b:e convinced froin
P:~ge ·3_75 _~_..the evidence t~~f it .has. : Lef's move alopg to
some: .of the . oth~r groun~. _rul~s· ~nfi: try t?..a;p:rly
t~e facts to them.. The Court. t~lls. you. In. the :first tn~truG
tfqn ·given about 'high vcHtag¢. e'ectric =~~rr.ent; ·lind .thf~ wa~
69,000 volt~ ,on .the side the qhild got· burned, I believe, and
3ftl~oqo yo_lts on .the .other .. I ~on.'t ~ r~member whether' it 1Vas
s~'own In the evrdence which side he was bu~ned on, but .thera
~as 69,000 volts on one and 34,000; both are lethal if''you
1
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come in direct contact with it. This electric current should
be guarded and controlled with the utmost care and caution,
and especially is this true-note that phraseology has been
used by the court-'' and especially is this true when it is
known or should be known that child1·en of tender years are
accustomed to playing at or near such a dangerous instrumentality and are likely to gain access.'' The Court further
tells you in this regard that it would be negligence to fail to
take any precaution not disproportionate to the risk. Webster's Intercollegiate Dictionary has defined ''utmost care'' to
be the most that can be, the greatest degree of power or effect,
the gTeate.st that can be. I ask you after listening to the evidence if you can remember a scintilla, a scintilla of evidence
offered by this defendant to the effect that they exercised any
degree of care insofar as the maintenance and patrolling and
keeping in touch with this particular is concerned~ Routinely
patrolled by helicopter twice a year. One man said he walked
the line two or three times. Others had been near the tower
maybe on occasion. Mr. Teague said-and the forty-s01ne
years Mr. Teague had been there, he had never known of it
ever having to be serviced or repaired in any
page 376 } way. Of course they cut the right of way about
every five years, but you remember the Court
limited the evidence in tha.t respect to the last two or three
years before this child was injured. It is a question of what
had they been doing within that time? I submit to yon there
is not a scintilla of evidence that-what does it say? "The
utmost care that can be.'' Has the Old Dominion Power
Company exercised any degree of care in trying to prevent
the occurrence of an accident of this kind? Have they even
attempted to warn any person, any parent, any child? Have
they placed any warning signs? Have they stripped even
the first bolt from this tower T And those bolts are replaceable. It would be a very simple matter to unscrew tl1e little
bolt behind it and if they needed to maintain the tower, how
simple, how much utility would that be disproportionate and
taking that care to take the risk involved to other children
at any time on the 100 feet and on the tower? Would that be
disproportionate to the risk involved to just one child at
any time? But we must look to this one tower. Did they do
anything? Did they exercise any care for the prevention of
this type accident? I submit to you they have not even attempted to show that they did. I have never in my experience
practicing law seen such a callous disregard of human life
as I have in this case. Think of the man that is going do'vn
the highway and he momentarily looks away and he runs over
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ai bhild. For that flashing negligence he is liable. He is liable
if: the child had been twelve years and five months old, regardless of the negligence of the child, if the child was of that
: 1~
age and did not really understand not to play
p; · e 377 ~ there, but darted into the road. What can they
anticipate in a community where children are
1 ely to be 1 For that flashing lapse of memory, just for ins 1 ntaneous negligence, you are liable. What has this def dant done, gentlemen? This tower was constructed around
1 16 and is still there today as it was then, under the evidence.
, :es it comply with the National Electric Safety Code and
ctistom and usage in the industry and so forth? Have they
done anything? Is that tower easily accessible? Is that first
b lrt 61;2 feet from the closest ·accessible place? Of course it
i~ 't. Of course it isn't. I will get back to that in a minute.
I' t me briefly go over the evidence we introduced on behalf of
t
plaintiff. Of course the instructions say that they must
e rcise the highest degree of care in guarding and control} g electric current, regardless of whether children are there
o anything else. That is the open duty of any defendant
c trolling electricity or other dangetous instrumentality, but
e. ecially is this true where it can be shown children are likelY! to gain access to the tower. You see? All right, what did
B~ford Robbins say? And the Court further instructs you in
P: ):V-A that if you believe this, that they failed to exercise
t. · s degree of care and caution, then the Court tell you if
~
believe they failed to exercise this degree of care and
Cfllption and that the plaintiff was injured thereby-of course,
c~n there be any question about that? And the plaintiff was
fr~e from such negligence as defined in the instruction as to
~r his recovery, then you find for the plaintiff. You have to
.I'
find that they failed to exercise the utmost care
p4ge 378 ~ that can be, and especially is this true if they had
j
knowledge of infants of tender years playing in
tile area. near the tower or likely to gain access. Buford Robbihs was a little slow at times, but I think he was telling the
truth the best he knew, the best he could. He said his children
a:rld others had played in the vicinity of the Tower No. 21 for
tl;l!e years he had been in that community and he said in the last
two or three years prior to the injury of his son that they had
hered kindling wood and wood for the fire. You looked at
t community. Those kids had to help their parents sure. Couldn't you reasonably anticipate they would be gointo the mountain? You went up there;. each o.f yon looked
over as carefully as anybody could. How close was it?
i at kind of community was it? How many children in it 1
I
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Where did they go t'o play Y Where would they go to play
except up the hollow where the only path was going across
the mountain Y Were they likely to gain access! Were they
likely to be there under the circumstances Y Buford says they
played there. If they did, then they should have known it, and
that is all right there. The Court told you you may base your
verdict on the testimony of one witness if you believe that
witness and he testifies to sufficient .facts to justify your belief. It is up to you to· determine the -credibility and who
should know. Ricky Robbins, what did he· say? I have never
in my exper-ience had a client I was more proud of in all of
my experience. His demeanor in sitting there at that table
has been absolutely perfect. He has done just the best I ever
saw. And the kid, of course, I think told you the truth absolutely and without qualification and I think y.ou
page 379 r believe that. He said he had been at and near the
tower on numerous occasions and for the two
years the best he remembered immediately preceding the
injury he said ·he estimated he and other children had gone in
the vicinity and near the tower an average of maybe every
other day. Is that reasonable f Of course it is. Not .only hi~
and his brothers and sisters, but others. Of course he testified
he never appreciated this danger, that he didn't even give
it a second thought when he climbed the tower. He didn't tell
you, ''I didn't intend to touch anything.'' IIe could have
easily said that. He said, "I don't remember. My mind is
blank. I can't remember what I did." But he knows he
climbed the tower. Gentlemen, we put on Darwin Gilbert ~nd
he has small children, but he has been in that area the past
three years and has seen children playing near the tower on
numerous occasions and there was a well worn path up there
and turned to the right as soon as you get on top of the
ridge and go right down by the tower and he had seen children
in there on numerous occasions and corroborated Sam Holmes
in respect to an old rope or something that had been left
hanging in the tower. They did not attempt to tell you the
children left that rope; no, they neither one.. But you can
reasonably infer from that evidence that an adult did it or
a. child did it. Which wore out that path under the tower, i~~
s1de the tower Y Tomn1y Wade, Woody Wade, Eric Wayne
Capps, Berl Napier and Sherwin GHbert had been near Tower
21 on several occasions. Bill Robbins 'vas the school bus
driver. He said at the time Meadow Fork School was ·there;
there were approximately forty fro1n that Meadow
page -380 ~ Fork community who ·attended school, and since
there are· ap~
then and up to the present

time
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~~roximately
thirty children in the commUnity of this age,
these ·boys, and the conununity is relatively the same today
as it was in September of 1960 and as it was before. Margaret Robbins, the child's mother, said her five children to her
~nowledge had played south of her house and in this area.
$he didn't atternpt to say she had been back there and seen
em or where they were. She just knows they played in the.
rea of the tower 1300 feet away. Then Sam Holmes is a coon
unter a.nd squirrel hunter. You kno'v how people are in that
rea. They are employed about half the time and the rest
,6f the time in the mountain hunting. He told you he had
:"been down there on an average of thirty times a year for
several years on an average, some night and some daylight
unting, but he had seen in all those times children on the
1
wer eve:ri eight or ten times and aro11;nd or near it some
fteen times. Gentlemen, he also testified as to the rope and the
e of rope it was and the path going by there, and that was
e regular route for anybody going back in the vast expanses
mountain behind there. This is positive evidence the plainoffered establishing that the children were playing near
. e tower where they were likely to gain access and where the
'efendant should h~.ve reasonably anticipated or appreciated
tlhe fact they were likely to go there and gain access to the
t wer during those years. They offered a few witnesses in a
~gative way. Most of then1 said they had been there som.et mes and hadn't seen anybodv on the to,ver or around ·it.
, ilton Napier said children wei~e not trespassers on his land.
You can examine the easement, and in the easeage 381 ~ ment, contrary to what Mr. Umstead said, it says
:
that· the people that own the. land-and Old Do~inion didn't buy the land, they both had a right to use it,
that they had a right to tend it or use it in any manner that
Cijd not interfere with maintenance .or operation of the line.
'lha.t is in the instrument offered in evidence. Milton Napier
said the kids had a right to go anywhere they wanted to on
His land. He said he hadn't been back to the tower too much
but hadn't seen children when he had been back there. His
~ds had been in the i}elds on horses. Silven Rutherford said
t~ey went with him. hunting. He said. on cross examination
had not seen children on the tower, but agreed he had·
$~en them playing aroun9. the tower a;nd near the tower many
times and he had hear~ them on o~asions. Julius Ridings
ew nothing about th~ to.wer. E. H. Wade had never been
ross the road in ·the woods in all the time be lived there.
d remember he had heart trouble. since 1-1-56 and hadn't
en out anywhere from then on, from 1956 on. Charles Gil-
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bert lived there eight years and had been by the tower several
times and no children were around the tower. That was the
substance of all the defendant's evidence touching this point.
The plaintiff proved without any question the negligence of
the defendant. How have they failed in regard to the tower Y
H.ow have they failed in regard to the greatest care there
can beY All right, they have not stripped the tower of even
the first bolt. They have not stripped the tower or made these
low supports inaccessible. They are readily accessible. One
witness said eighteen inches. Plaintiff said one
page 382 ~ of them nineteen and one twenty-two. They didn't
do that, and what did the National Electric Safety
Code say 1 ''From any accessible place 6% feet.'' Should
not the defendant have at least made a reasonable effort to
'varn in some way, either signs or telling them in the community? What did Old Dominion do? They did nothing toward the exercise of utmost care regarding 69,000 volts. Let's
look at the damages very briefly insofar as applies to this
infant. Gentlemen, he is thirteen years of age. He has spent
well over a year in the hospital already. He has been put to
sleep by general anesthesia twenty-two times. He has yet to
go six more separate and distinct operations if he is to get his
neck repaired. Six mrore. Six more months in the hospital.
Gentlemen, what is this child going to feel like when he grows
into adulthood? And how many years has he got to live. He
carries these scars and these disabilities to his grave. They
cannot be erased, except that the neck can be improved. What
will he feel like when he wants to take off his shirt and go
swimming, to be seen in public? Will he always every time be
looks a person in the eyes and see them glance at him in any
way? How will he feel? What is that worth to go through
life with that stigma and mental anguish? Suppose he wants
to get married. Most boys do. Most men do. Most of you
are already married. I am married. Tom and Arthur Burchett and the Sheriff and everybody probably. What will he
feel like? What will his wife feel like when she touches those
scars? Gentlemen, it is realistic, I know. I don't want
sympathy. Please disregard sympathy in this case. Not at
all. It is just looking at this thing realistically;
page 383 ~ that this kid has got some fifty-five years to go
if he lives his normal life expectancy. He is goi~g to be handicapped in the use of his arms and physical
labor and certainly could not get a job where appearance
really meant anything. I hate to talk about it in front of him.
I wish I had asked him to leave. Gentlemen, the defendant
offered some rebuttal evidence insofar as-I mean some evi-
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,dence of experts but most every one of them were testifying
from facts that have been proven not to be true concerning
the distance from the first readily accessible place to the first
bolt. I think their evidence largely can be disregarded. The
efendant has offered nothing by way of s'howing what this
oy's school capacity is. They have not had him examined by
doctor. They have not offered to, and of course they are
rivileged to. They have not offered you a single guide in
elping you determine the damages in this case, no medical or
.~o nothing. I submit to you they probably won't. I will be
%ack with a brief rebuttal after I let my friend Tom explain
1~is side and their side and Old Dominion's side in this case.
Thank you for being patient.
Argument by Mr. Bowen: 1\fay it please the Court and you
ood citizens of Lee County, although it has been a little tireme at times, I want to say that I enjoy being back in Lee
ounty in this wonderful Court where I have been many
mes before. It is always a pleasure to come here and try
ses in this Court. I would like to tell you a little story
at happened to me right after Christmas, December 26. I
ad to go to Charlottesville, and by the time I got to Roanoke
it was dark and my wife was doing most of the
~ge 384 ~ driving and as we drove from Roanoke to Charlottesville, we passed many, many, many thou~ nds of homes along the highway. If you could have seen
~ · e beautiful Christmas decorations of those homes, you
uld simply have been amazed. And what provided those
pnderful things? It was electricity. I am sure that this
~ me condition existed in Lee County, in Wise County and
every county in the United States. And I thought what a
~onderful thing electricity is! I thought, how do they get this
electricity to our homes, to our courthouses and to our hospitals? We don't have an electric generator in the basement
of this courthouse. We don't have an electric generator in
ilie basement of our home. It takes large electrical generators
to make this electricity and they have to get it to the homes,
tli:e courthouses, the hospitals and the communities. And how
do they do it Y On these high transmission lines. You can
t~:avel along the road, any road in the State of Virginia, any
day of the year and you will see hundreds and hundreds and
llnndreds of these steel to,vers and you won't see a fence
~~~~nd !lny of them. Why? In transl!litting this electricity they
~*t It high above the ground. That Is why they put it up there
above the ground, and they usuallv don't run these llighion lines rig-ht down ]\fain Street. You don't see one here
IJonesville. They are usually off some distance from the
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highway, but that is the only means they have of getting electricity to your home, your home, your home and my home.
That is the way it has been recommended and that is exactly
how they do it. I want to call your attention here to three
instructions given you by the Court. The Court says that a
verdict must not be based upon surmise and so
page 385 ~ forth, sympathy for either of the parties, but
must be based solely upon the evidence and the
instructions of the Court. Sympathy has nothing to do with
this case, and that is what His Honor has told you and that is
the law in Lee County and that is the law in every county in
the United States of America. It must be. You are sworn
to render an impartial verdict. That is the oath you took.
The Court tells you that sympathy cannot enter into this case
one way or the other. I just ask you to do your duty; that is
all. Another instruction says this : ''The Court instructs
the jury that the mere fact that there has been· an accident
and that as a result there.of the plaintiff has been injured does
not of itself entitle the plaintiff to recover. In order to recover against the defendant, the power company, the burden
is upon the plaintiff to prove by a preponderance of the evidence that the defendant was guilty of negligence and that any
such negligence was a proximate cause of the accident. And
if the jury are uncertain as to whether any such negligence
has been thus proven by the evidence or if you believe that it
is just as probable that the defendant was not guilty of any
such negligence as it is that it was, then your verdict shall be
for the defendant." T'hat 's the law. I haven't heard any
evidence in this case--and I say this with the utmost honesty
and sincerity-! haven't heard one single bit of evidence of
negligence on the part of the power company in this case; not
one single bit. Ho,v long has this tower been there? About
forty-five years; about forty-five years. That tower was
there long before Meadow Fork was there. There isn't a
single witness in the case, as I recall, that testipage 386 r fied that he has been in Meadow Fork or lived in
J\{eadow Fork that long. Was the power company
neg·ligent in 1915 or 1925 or 1935 or 1945 or whatever it wasT
I repeat, I know of no negligence that has been proved in this
case on the part of the power company. Here is an instruction that the Court has given you : ''The Court instructs the
jury that if you believe from the evidence in this case-(a)
That Tower No. 21 was located in dense woods, on top of a
mountain, and in a remote or rural area of Lee County.'' Now,
do you believe that f Is there any doubt in your mind this
tower was up on top of that hill, when you walked there and
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Iolked at it? Is there the slightest doubt in your mind that
t~~t tower is right up on top of that hill? Is there any doubt
iri ]your mind that tower is right in the 1niddle. of the woods T
THere can't be any doubt in your mind on that point because
you walked up there and you saw it. ''(b) that said Tower
w ~approximately 1300 feet or more from the dwelling house
o ~icky Robbins.'' Can there be any doubt in your mind as
t 1that 7 The engineer who surveyed it said the ground if
it · as perfectly level and he drew a straight line on this level
und from Ricky's house to this tower it would be more
thj n 1300 feet, but since the tower was on top of the mountain
30Q or 350-some feet, I believe, above Ricky's house, so even
if l~e did draw a straight line in that respect, your line 'vould
go uphill and that would be more distance. And then if you
g the way you went, he said it was approximately in the
n · hborhood of half a mile. I say there can't be any doubt in
r mind that this tower is more than 1300 feet from Ricky
bins' house, where he lived. And '' (c) that said Tower
could not be reached by any vehicles and was
e 387 r difficult to get to on foot;'' Do you think 've
I
could have driven our cars up there? Do you
k we could have driven a truck up there¥ Do you think
ould have driven a Jeep up there f That would have been
rly unthinkable, utterly unthinkable. And was it difficult
·et to on foot! Ha, ha, ha! Was it difficult for yon 1
you and you and you? There isn't the slightest doubt
our mind and in your heart, not the slightest, that this
to r cannot be reached by a· vehicle and that it is difficult to
get. o on foot. Not the slightest doubt. I know it. And'' (d)
th~ · said Tower was not on or near a playground, a public
hignway, a public street, school grounds, a boys' camp, or
loc~ted in a thickly settled community;'' How far is it from
th~ ~ighway? Half a mile. Half a mile. I don't know where
is tlie nearest school house; it n1ust be Pennington Gap. They
say; !there is no play ground up there anywhere, which is what
thet have been telling us all the time. There is no public
stre~t up there, so I know there isn't the slightest doubt in
yout mind tl1at this tower is located next to a school house or
public play ground, public street or in a thickly settled commuW,ty. You know that. You kno'v that deep down in your
hea~t; you know tl1at. " (e) that Ricky Robbins was a trespas~er on said Tower;'' the tower is owned by Old Dominion
Po,yer Company. We know tha.t. Ricky said he did not have
·anyHody's permission to go on that tower. The general managet1 of the po,ver company said he never gave Ricky permisi~on to climb that tower. So if Ricky didn't own the tower
1
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and if Ricky had no permission to go on the tower, he had to
be a trespasser. So there could be no doubt in your mind on
that, not the slightest.'' (f) That the wires on said
page 388 } Tower were more than 22 feet above the ground;''
·
the closest wire on this tower to the ground, as
testified to in this case, was at least 23 feet above the ground.
That is admitted in this case; 23 feet. So there can't be any
doubt in your minds and in your hearts that this wire was
closer to the ground than 22 feet and can't possibly be. ''(g)
that children did not constantly and frequently climb upon
said Tower and did not constantly and frequently play around
said Tower;'' 'Vho has ever climbed this tower? As far as
we know, this is the first time Ricky Robbins ever climbed it.
He never told us he had been on this tower before. He says
Wayne Penley climbed the tower with him, and as far as we
know that's the only time Wayne Penley was ever on this
tower. Who else has been on this tower? I believe one man
or one boy testified he had been up to the second crossnlember. I forget what his name was, but I believe he did
testify he had been up there one time. Before this accident
happened, we have one person so far on this tower, one and
only one ; one child. Who else 1 A gentleman by the name of
Sam Holmes· said he had been up there 25-I don't want to
misquote him; I wrote it down; twenty-five to thirty times a
year, hunting in that area, for the past seven or eight years
and during those seven or eight years in which he was up
there, approximately 240 times, simple mathematics, approximately 240 times he said he had seen eight or ten children on
that tower. That is the evidence in this case. Is that ''constantly and frequently" Y You know it isn't. What "constantly and frequently'' mea.ns is that children are on this
tower almost every day. But here during the
page 389 ~ past eight years, during the past eight years, and
to give the plaintiff the benefit of the doubt, 've
have eleven children that have been on this tower before the
accident. That's all. Is that ''constantly a.nd frequently''?
The Court tells you it must be ''constantly and frequently."
And ''(g) that children did not constantly and frequently
climb upon said Tower and did not constantly and frequently
play around said Tower;'' I read it again for you. Let's see
apout that. We call to the witness stand the leading citizens
of Meadow Fqrk and you heard them. Buford Penley, who
is Mr. Penley, the father of Wayne, who was with Rickv.
''~fr. Penley, had you ever seen a.ny boys on this tower!"
"No." "Mr. Penley, have you ever seen any boys playing
around this tower 7'' ''No.'' He lived right there in Meadow
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Jrork for a number of years. Charles Gilbert's testimony
:Was the same. Silven Rutherford-you remember the old
~entlema.n who was here; he was Wayne Penley's grand~ather. He never saw a single boy on this tower and he never
aw a single boy playing around the tower, and that is his
' stimony. I don't recall how old he said he was, how long
had been there, but he had been there a long, long time.
,ow about ~Hlton Napier? What did he testify? Mr. Milton
a pier, who owns this land; Mr. Napier; see where his home
.as? He said he owned all this land through here (indicating
o~ map) ; all of it, and that he owned the land where this
i?,'ver was located. He owned 53 acres, and he said he had
been living there thirty-five years. "Mr. Napier, did you ever
~ e any children on this tower?'' ''No.'' ''Did you ever see
. y children playing around this tower?'' ''No.'' If a man
o owns land, 'vho actually owns the very land where the
tower is, and the land around it, and has owned it
ge 390 ~ it thirty-five years and never saw a boy on the
tower or never saw a boy playing around the
er, then how can anyone say that children constantly and
quently played around this tower? I don't believe, gentleEm, that deep down in your heart you can believe that if you
1t to, even if you tried. "Constantly and frequently."
d in '' (h) that the power company had no actual or cons uctive knowledge of children being on said tower or playi
around said tower." If the leading citizens of Meadow
rk had no such knowledge, and they did not, then how can
t
power company have any such knowledge of it? And if
c 1 , ldren did not constantly and frequently play around the
t(!). er, then no one had any knowledge of it because there is
n91 such knowledge. There couldn't possibly be. The·re
C'ouldn 't possibly be. I asked Ricky's father if he ever knew or
if, \Rickv ever told him he had been on this tower before. He
s~~d, ''No.'' As I recall, I askeq if Ricky ever tol? him ~e
pl~yed around the tower. He satd, "No." The eVIdence 1n
this case is that children did not constantly and frequently
climb tl1is tower and did not constantly and frequently play
at?und it. The Court tells you if you believe the things I ha:ve
just mentioned-and I don't see bow there could be any doubt
il'li \~your minds one way or the other that those are coldhl_a~ded facts-then the Court tells you your verdict shall be,
'' ~ e, the jury, find for the defendant,'' irrespective of anyth• g and everything else in this case. That is what he tells
y . If you want to read this, you are entitled to read it.
A if these are not the cold-blooded facts in this case, then
I , n 't think I heard it and I have been sitting here with you
!
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for the whole tune. So I again say, gentlemen
these fa~ts and these
page 391 ~ of the jury, that in view
·
circumstances that there IS no negligence whatsoever in this case. None. And I ask you to consider these
to the depths of your heart and to be fair and honest, fair and
honest in this case. I thank you.

o!

Argutnent by l\fr. Kauffman:
The Court : You have seven n1inutes.
1\fr. !Cauffman: I think I can answe1· what 1\~Ir. Bowen
said in seven 1uinutes easilv enough. One of the most crucial
points in this case is what you remember from your view
ofthe tower when you looked at it and what the eviqerice is
and which evidence is correct, insofar as the evidence of 1\fr.
Carney, the Kentucky Utilities engineer, is concerned, or th~
evidence of Lee County's Truman Ely, the engineer wlio testified. I know this guy in ICentuc]{y, of course he had a job to
do and he came up and did it, I think, awfully doggoned well
'under the circumstances, but he got caught in it. He introduced a sketch. He himself marked-you remember how hC'
n1arked it 7¥2 feet from the lowest and closest accessible place'
·to the g-round to the first bolt? Excuse me, seven_ feet and
2lh inches. Look at this photograph, ge11tlemen. Look at
this photograph and con1pare it to Mr. Ely's sketch there;
compare it to 1\fr. Ely's sketch. To the second cross-arm,
were tl1ey as :rvrr. Ely shows them, or were they as 1\fr. Carney
drew it, n1aybe when he got back to Lexington .. Which is
correct~ What do you remember about it? Is it 5 feet 2
inc·hes from the lowest cross-member you can see to tl1e first
bolt or is it seven feet 2% inches¥ If it is 7 feet 21h inches
and you believe that and the other evidence they put on was
all based on it, then you might be- justified in
page 392 ~ finding for the defendant in this ca.se. You might
be, provided you believe Old Dominion exercised
the utmost care, lhat is, the n1ost care that can be for the protection of children of the Meadow Fork communitv as shown
hy the whole evidence in this case. Yes, you might. What
do you remen1ber about it? Does this most accurately depict
this tower as far as it goes, or does Defendant's E~hibit 11?
Gentlemen, I am willing to base the entire case on the competency o£ these two witnesses if necessary. What did they
try to come up here and do-the defendant? Thev brought
men from Rich:rp.ond that were former utility empioyees and
others from a sister company and all but broke their neck as
far as they could to try to uphold this power company. This
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to find this way or that.'' You have got to read
every instruction and then it is a question of
what you believe from the evidence is true and
what should have been reasonably foreseen and what should
have been done if they were exercising this utmost care and
caution they were supposed to have done under the law of
Virginia. That is all of these instructions; read them together and give them fair consideration. And now I am going
to transfer this case to you. The burden of this defendant
and the burden of this plaintiff, his life is now in your hand.
It is a question of where the incidence of this injury should
lie in the hands of this person, an infant, or should it be paid
for by Old Dominion f Were they negligent in any way Y
Did they fail to exercise proper care? Gentlemen, we thank
you. We are confident we will receive fair and impartial
treatment at your hands.
.
The Court: Gentlemen, I think I will adjourn until after
lunch before you start your deliberations. In the meantime,
don't discuss the case with anyone or let anyone discuss it
with you. Mr. Clerk, get all the exhibits together so we will
have them all in the file. Sheriff, you tnight recess Court
until 1:00 (Sheriff did as requested.)
page 394
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At 1 ~oo:
The Court: Did you gentlemen examine all these exhibits?
Are they all together?
Mr. Kauffman: Yes, sir, as far as we could determine.
Mr. Bowen: I think the Clerk has kept them all.
The Court: Gentlemen, here are a. number of exhibits in
this case and the map and instructions and a piece of paper
on which you may write your verdict. Gt<> to your
page 395 ~ room and decide the case, the room to your right.
(The jury retired to the jury room at 1:00 and
returned at 2 :30.)
The Court: Gen~lemen, have you agreed on a verdict?
Foreman: Yes, we have, Your Honor.
The Clerk: The verdict in the case of Rickv Edsel Robbins
v. Old Dominion Power Company is "V\Te the jury find for
the plaintiff and assess his damages in the mnount of $25,000.00. ,,
The Cou1·t: Gentlen1en, is that your verdict?
.Turors: It is. Your Honor.
The Court: Is there anything "rith reference to the form
of the verdict vou g·entlemen wish to call attention to before·
I dismiss the jury?

'i'
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Mr. Bowen: vVhat did you say?
'The Court : I said is there anything with reference to the
:tJrm of the verdict you wish to call attention to before I dismiss the jury?
Mr. Bowen: I wouldn't think so.
r. l{auffn1an: No.
1

1

E

he Court dis1nissed the Jury.

Mr. Bowen: Your Honor, I would like to make a motion to
set aside the verdict of the jury.
frhe Court : Do you want to assign your grounds in writing?
r. Bowen: Yes.
he Court: "\Ve will fix some date for that purpose.
fr. Bo,ven: Not at this time.
be Court: What time do you want?
{r. Bowen: I have to go to the hospital the latter part of
next week. I am supposed to be there about five
p e 396 ~ clays. It mig-ht be I can file it before then, depending on this case I now have in the Supreme
rt.
. he Court : I don't know, 1mless counsel for plaintiff wants
a ilne :fixed, that it is necessary to fix a time to file it withinas 'oon as von can convenientlv do so. I would like for it to
be led prior to any argument ·a few days at least before any
ar ment.
r. Bowen: I will certainly do that.
e Court: To give the attorney for plaintiff time and an
op rtuni ty to go over it.
, r. Bowen: I will certainly do that.
'l'he Court: Suppose you file it at your earliest convenience
anctl' then we ,vill fix a date for argument or if you so desireMr. Bowen: I think I can certainly do it within thirty
day~.
The Court: That will be all right.
~it\ Bowen: Then the Court would set a date later?
'Fhe Court : Yes, sometime, I would say during the latter
pa~tl of January or sometime in February we can hear it.
~~rr. Bowen: Good. I will appreciate that.
i.

1
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foregoing was all the proceedings had in this case re-

ed by me).
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State of Virginia,
County of Lee, to-wit:
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I, Evelyn D. Slemp, a Notary Public for the State of Virginia· at Large, do certify that the foregoing is a true and correct transcript of the proceeding·s in the case of Ricky Edsel
Robbins, an infant, etc. v. Old Dominion Power Company, of
the evidence, together with all the motions, objections and
exceptions on the part of the respective parties thereto, the
actio~ of the Court with respect thereto, all the instructions
offered, amended, granted and refused by the Court, and the
objections and exceptions thereto, taken by me in shorthand
and transcribed by me; said proceedings being held before
Honorable Joseph N. Cridlin, Judge of the Circuit Court of
Lee County, Virginia, in Jonesville, Virginia, on .January 2,
3, 4, 5 and 6, 1962.
Given under my hand this March 2, 1962.
1\fy commission expires Aug-ust 14, 1963.
EVELYN D. SLE~fP
Notary Public for the State of
Virginia at Large.

Seal
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CLER-K'S CERTIFICATE.

I, Arthur T. Burchette, Clerk of the Circuit Court for Lee
County, Virginia, do hereby certify tha.t the foregoing is a
true and correct transcript of the report of the testimony, the
instructions, exceptions and other incidents of the trial in the
case of Ricky Eisel Robbins, an infant, etc., v. Old Dominion
Power Company, and that the original thereof, together with
the original exhibits duly authenticated by the Judge of the
~ai~ Court, were lodged and filed with me as Clerk of the
said Court on the 19 day of May, 1962.

ARTHUR T. BURCHETTE
. Clerk of the Circuit Court for
Lee County, Virginia.
~

I, Joseph N. Cridlin, Judge of the Circuit Court
for Lee County, Virginia, presided over the foregoing trial of Ricky Edsel Robbins, an infant, etc., v. Old
Dominion Power Company, and do certify that the foregoing,
together with the exhibits therein referred to, is a true and
correct copy and report 'of all the evidence, together with all
the motions, objections a.nd exceptions on the part of the respective parties, the action of the Court with respect thereto,
all the instructions offered, amended, granted and refused by
page 399
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the Court, and the objections and exceptions thereto; and all.
the other incidents of the said trial, with the Inotions, objections and exceptions of the respective parties as therein set
forth.
And I further certifv that counsel for the defendant has
reasonable notice,"' in "rriting, given by counsel for the
intiff, of the time and place when the foregoing report of
testhnony, exhibits, instructions, exceptions ·and other inci<,1ents of the trial would he tendered and presented to the
undersigned for signature and authentication, and that the
sa~d report was presented to me on the ~9th day of 1\{ay, 1962,
within less than sixty days fron1 the entry of the final judgnH~nt in said cause.
..

, I

' iven under n1y hand this 19th day of 1\fay, l962.
JOSEPII N. CRIDLIN
.(Seal)
Judge of the· Circuit Court for
Lee County, Virginia.

A Copy-Teste:
I

H. G. TURNER, Clerk.
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