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* * *

MOTION FOR JUDGMENT
Filed October 1, 1970

Plaintiffs respectfully move the Circuit Court of Spotsylvania County, Virginia for judgment against the Defendant by reason of the following facts, to-wit:
1. That on or about November 4, 1969, in the County of
Spotsylvania, Virginia, Plaintiffs and Defendants entered
into four contracts of lease whereby the Plaintiffs leased
unto the Defendant and the Defendant leased from the
Plaintiffs, the use and possession of certain portions of the
Plaintiffs' land along Route 95, for the purpose of erecting
and maintaining advertising displays, including necessary
structures, devices and power poles in connection therewith;
that, said portions of Plaintiffs' land were to be occupied by
Defendant's signs at four separate locations as evidenced
by the leases numbered 9-7907a, 9-8085a, 9-8086a and
9-8087a, copies of said leases attached hereto as Plaintiffs'
Exhibits A, B, C, and D ; that, said leases numbered
9-8085a, 9-8086a and 9-8087a required Defendant to pay
the sum of $60.00 per year from September 1, 1969 until
the displays were in place and thereafter the sum of $600.00
per year for such periods of time as the displays contemplated thereunder were in position to continue for an initial
term of ten ( 10) years from the first day of the first month
following erection of the said displays; and that lease
numbered 9-7907a required Defendant to pay the sum of
$600.00 per year for such period of time as the display
contemplated was in position and continuing for an initial
term of ten ( 10) years from the first day of the first month
following erection of the said advertising display.
2. That, on or about August 4, 1970, Defendant did
repudiate and terminate the above lease agreements without
justification and in complete breach of said agreements ; and
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that, therefore, D'efendant's action constituted an anticipatory breach of said leases thereby entitling Plaintiffs to
recover the full consideration to be paid under said lease
agreements.
Wherefore, Plaintiffs respectfully move the said Court
for judgment against the Defendant in the amount of
Twenty-Four Thousand Dollars ($24,000.00) with interest
thereon from the first day of September, 1969 until paid
together with the costs of this proceeding, all of which is
justly due and owing from the Defendant.

* * *
ANSWER AND GROUNDS OF DEFENSE
Filed October 20, 1970

Comes now, National Advertising Company by Counsel
and files this, its answer and grounds of defense, to the
motion for judgment filed herein :
1. It admits that the allegations contained in paragraph
1 are substantially correct and the agreements entered into
by it and the plaintiffs are accurately reflected by the exhibits filed with the plaintiffs' motion for judgment.
2. It denies all allegations contained in paragraph 2 of
the motion for judgment which state that it did repudiate
and terminate the lease agreements without justification
and in breach of said agreements and it denies that its action constituted an anticipatory breach of said leases.
3. And for further answer and grounds of defense, it
states:
(a) ~hat the leases relied upon by plaintiff to sustain this
action ·contain a provision that "if the Lessee is unable, for

App. 3

any period of 90 consecutive days or more, to secure and
maintain a suitable advertising contract for the displays, or
if there occurs a diversion of traffic from, or a change in the
direction of traffic on Highways leading past the Lessee's
displays, the Lessee may, at its option, terminate this lease
by giving the Lessor 15 days' written notice." That the defendant did attempt to but was in fact unable to secure and
maintain suitable advertising contracts for displays in connection with any of the leases.
(b) That defendant did terminate said leases by giving
the Lessor adequate written notice on August 4, 1970,
as was its right to do so under the terms of the said leases.
(c) That defendant has paid to the plaintiffs all sums
required to be paid under the leases from the date of their
inception until the leases were lawfully terminated by the
defendant.
Wherefore, having fully answered, National Advertising
Company, by Counsel asks that this matter be dismissed
with its costs herein expended.

* * *
EXCERPTS FROM REPORTER'S TRANSCRIPT
OF PROCEEDINGS OF JUNE 21, 1971

[4]

* * *

H. N. Patterson,

Plaintiff, being called for examination, first being duly
sworn, testified as follows:

[S]

Direct Examination

By Mr. Woodbridge :
Q Would you state your name.
son.

A

Hollis N. Patter-
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Q Where do you reside? A In Spotsylvania on highway number one this side of Thornburg.

Q Mr. Patterson, I show you four documents, each
identified in the printed line which contains thereon and
identified respectively as the 9-7907a, 9-8085a, 9-8086a
and 9-8087a. Can you identify those, Mr. Patterson? A
Yes, sir, they are the leases that I have signed with the
National Advertising Company. My signature appears on
the bottom of them.

Q Do you recall the actual execution of those documents? A I do.

Q How did you obtain these copies? A Their representative, Mr. Snyder, I believe his name is, he delivered
those in person to me after they were signed.

[6] Mr. Woodbridge: Your Honor, I'd like to introduce these in evidence.
The Court: Will be admitted and identified as Plaintiff's
Exhibit Number One.
Mr. Woodbridge: All of them.
The Court: That is all four of them will be admitted and
identified as Exhibit One.
Note: The above referred to leases now marked and
filed by the Court as Plaintiff} s Exhibit One.
(By Mr. Woodbridge)
Q Now, Mr. Patterson, over what period of time did
negotiations for these contracts take place? A I would
say roughly around three months.
Q With whom did you deal-by name?
Snyder.

A

Mr.
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Q How did he identify himself to you? A As a representative of the National Advertising Company, subsidiaryof 3-M.

Q Did Mr. Snyder sign these contracts in your presence? [ 7] A Yes, sir, the preliminary contracts were
signed by Mr. Snyder.

Q On each of these contracts there is a sketch shown
indicating the location of certain signs. First of all, do you
own the property that is indicated on these sketches? A
I do.
Q

You and Mrs. Patterson? A

That's right.

Q And do these sign locations indicated on these
sketches show the locations on the property owned by you?
A That's right.

Q How were these locations determined? What procedure was followed by you and the representative of the
company for ascertaining the locations? A I showed him
the available property and he in turn set stakes at the locations that they would like to have their signs erected on.

Q Did those stakes remain in place after the execution
of these contracts? [8]
place.

A

Some of them are still in

Q Now, there is written language on three of the contracts, 9-8085a, 9-8086a and 9-8087a, that required full
rental must be paid within a certain period of time. What
was the amount of rent on these particular signs? A I
said to Mr. Snyder in order to negotiate on these contracts
we would have to have time elements in there that the contract could not stand up fulfilled over a period of time. It
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had to be definite and set dates as the negotiations in the
contract when full rental must be commenced.

Q Three of the contracts just read into the record show
a commencement date of September 1, 1969. Was that your
understanding as to the date of the National Advertising
Company to take occupancy? A That's right.

Q 9-7907a shows a commencement date of September
1, 1969. That is the correct date in your understanding?
Yes, sir.

A

[9] Q Did any construction actually take place on
your property with respect to these sign locations? A No.
Q Did a representative of the company confer with you
at anytime regarding the location of the sign locations?
A I believe his name was Croft or Groft-it would indicate in some of the correspondence-was on the scene
and we discussed actual construction of these signs.

Q What was the nature of that conversation, Mr. Patterson? What was specifically stated by this representative
of the company? A My thought in the matter to begin
with was to be where the exact location was going to be in
relation to the fence line because of driveways through my
property to get from one end to the other and then this
representative indicated at the same time that construction
would commence shortly.

Q Do you recall approximately when that was? [ 10]
A That would have been in possibly September or October of 1969.
Q These contracts were signed or dated, all four of
these, November 4, 1969. Did you have conversations with
a representative of the company with respect to construe-
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tion after November 4, 1969? A Mr. Snyder called on
us from various occasions.
May I ask a question, Mr. Woodbridge? Is that the
original date on that contract or is that the subsequent date
when the contracts were rewritten?

Q Did you prior to the execution of these contracts
that have been introduced in evidence negotiate with National Advertising for other contracts? A We had an
original contract with my signature on it, but since the
property is jointly owned they were rewritten and resigned.
Q Were they the same locations?
tical locations.

A

The same iden-

Q Mr. Patterson, I show you a letter dated [ 11] August
4, 1970 on National Advertising Company letterhead and
signed by H. E. Croft. A Yes, that is the letter we
received on or about August the 6th or 7th.

Q Would you read in the record the contents of that
letter. A It's addressed to H. N. and Lena J. Patterson,
Route 1, Box 169, Woodford, to leases numbered 7907a,
8085a, 8086a and 8087a. "Dear Property Owners: Due to
unforeseen circumstances, we find it necessary to terminate
our lease agreements listed above.
We sincerely appreciate your cooperation in giving us
permission to erect an advertising display on your property,
and may, at some future time, contact you again in regard
to another display location.
Thank you."
And this is National Advertising Company by H. E.
Croft, Branch Manager.
Mr. Woodbridge: Your Honor, I'd like to introduce this
letter into evidence.
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The Court: Objections?
Mr. Cowan: Nothing.
[ 12] The Court: All right, this will be admitted and
identified as Plaintiff's Exhibit Two.
Note: The above referred to letter is now marked and
filed by the Court as Plailntijj's Exhibit Two.
(By Mr. Woodbridge)
Q Did you receive any payments called for under the
contracts? A Yes, we had a preliminary agreement of
ten percent rental for the first year, payable in advance,
which would be $60.00 per sign for three signs and we did
receive that check for that rental.

Q How much was the total amount you received? A
$180.00.

Q You testified that this full rental must be paid 9-1-70
was inserted at your insistence that the full $600.00 would
be paid 9-1-70. A That's right.
[13] Q Now, has any construction ever been performed on your property by National Advertising Company with respect to these signs? A Nothing.

Q Had you received any other communication written
or oral from National Advertising Company with respect
to the cancellation of these contracts? A None.
Mr. Woodbridge: Your Honor, that is all I have on
direct examination. I ask that Mr. Patterson be reserved for
rebuttal if new matters are introduced in testimony.
The Court: All right.
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Cross Examination
By Mr. Cowan:
Q Mr. Patterson, I presume you wouldn't sign these
leases without reading them, would you? [ 14] A No.
Q

You did read them very carefully?

A

Yes.

Q In paragraph twelve of the lease the printed form
says that "The Lessor agrees not to erect or permit any
other party to erect any ·advertising displays or other advertising matter on any property owned or controlled by
the lessor within a radius of six hundred ( 600) feet of
Lessee's displays." Six hundred feet is crossed out and the
figure of one hundred feet substituted. D'o you remember
why that was done? A That was on my insistance. I
would not grant a space of six hundred feet at this point. I
might want to sell space in that distance.
Q You read the provision in paragraph twelve referringMr. Woodbridge: Your Honor, there are four contracts
introduced in evidence. I think he should identify which one
he is referring to.
The Court: Well, all are identical.
[ 15] Mr. Woodbridge: Are they? I didn't know that
that provision was changed on all four.
Mr. Cowan: That provision is changed on all four that
I have.
(By Mr. Cowan)
Q Did you insist that this be changed on all four contracts? A Yes.

Q Did you read article ten of the lease pertaining to the
following: "If at any time the highway view of the Lessee's
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displays is obstructed, or obscured, or the advertising value
of the display is impaired or diminished, or the use of installation of such displays is prevented or restricted by law or
by the Lessee's inability to obtain any necessary permits or
licenses, or if the Lessee is unable, for any period of ninety
(90) consecutive days or more, to secure and maintain a
suitable advertising contract for the displays, or if there occurs a diversion of traffic from, or a change in the direction
of traffic on highways leading past the Lessee's displays, the
Lessee may, at its option, [ 16] terminate the lease by giving
the Lessor fifteen ( 15) days' written notice." Did you read
that before you signed it? A I did.
Q And you testified you received this letter of termination prior to fifteen days before the effective date in the
lease, September 6, '69 on one and September 1st on the
other. A No, I testified to the date of the letter and
when I received it. I didn't have the contract in front of me.

Q Did you receive it within fifteen days? A I received the letter. I acknowIedged that.

Q Did you receive it within fifteen days? A That I
can't tell you. I don't know what the date of the contract
is unless you show it to me.
Q Well, the effective date is September 1, 1969. A
That's right.
Q Now, did you receive it within fifteen days? [ 17]
A August the 7th I believe I stated.

Mr. Cowan: That's all. Thank you.
The Court: All right.
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Witness Stood Aside.
Mr. Woodbridge : Your Honor, there is a code provision
that I would like to have the Court take cognizance of and
I think that it would be more appropriate in argument. That
concludes the plaintiff's testin1ony, Your Honor.
The Court : All right.
Mr. Cowan : The plaintiff rests?
Mr. Woodbridge: Yes.
Mr. Cowan: Call Mr. Croft.
H. E. Croft,

a witness, being called for examination, first being duly
sworn, testified as follows :

[18]

Direct Examination

By Mr. Cowan:
Q Will you state your natne.

A

H. E. Croft.

Q Where are you employed? A National Advertising Company, Westminester, Maryland.
Q What is your position with the company? A
Branch Manager.
Q Are you familiar with the leases in question?
lam.

A

Q Tell the Court what contact you had with this matter
and what you had to do with these leases, if anything. A
When the leases were turned in by the lease representative
I checked to see that they were as they should be, if we
could build properly on them, how high they would have to
be built, the place they were being built, all the factors pertaining to maintenance and construction.
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[ 19] Q What did you do with the leases? A We
applied for the license with the State of Maryland and put
them on the list to be sent to the salesman to be sold.
A

Q You applied for a permit in the State of Maryland?
State of Virginia.

Q You say you put them on the list. Describe them,
where they go and what their function is. A We have a
listing by counties. You have all the available locations, that
is locations that do not have advertisings on them, give that
to the salesman to sell from their list of available locations.
Some are very tight in the State of Virginia. So we have to
sella good many of our locations that are available. We have
this list by counties that we give to our men to sell from.
Also we send out on the bigger locations on the entire state
locations a picture album of these locations, which we had
on these.

Q Did you take pictures of these locations? A Yes.
[20] Q And you attached them with the listing? A
Yes.

Q How many persons in a selling capacity did you
furnish with copies of these locations?

A

At least six.

Q. Could you tell the Court briefly how you determined
how much you have to charge for prospective advertisers?
A It depends on how high the sign has to be built, that
comes into itMr. Woodbridge: I think the question ought to specify
whatThe Court: I am going to ask this question once more,
because it seems to me-I may not be following you-but
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isn't this simply a question of whether this company had a
right under this contract to cancel this list upon giving the
people not less than ninety days notice prior to the anniversary date?
Mr. Co·wan: No, sir, I believe that's after the ten years.

[21]

The Court: What are you talking about?

Mr. Cowan: The provision ·we are talking about paragraph ten states: "If at any time the highway view of the
Lessee's displays is obstructed or obscured, or the advertising value of the display is impaired or diminished, or the
use of installation of such displays is prevented or restricted
by law or by the Lessee's inability to obtain any necessary
pern1its or licenses, or if the Lessee is unable, for any period
of ninety ( 90) consecutive days or n1ore, to secure and n1aintain a suitable advertising contract for the displays, or if
there occurs a diversion of traffic fron1, or a change in the
direction of traffic on highways leading past the Lessee's
displays, the Lessee may, at its, option, terminate this lease
by giving the Lessor fifteen ( 15) days' written notice." And
that's what they did.
The Court: Why weren't the signatures attached at the
bottom of the contract instead of the middle?
Mr. Cowan: I don't think Mr. Woodbridge had copies
made of the back, but there is a notary acknowledgment
attached to the second page.

[22] Mr. Woodbridge: There's no notary acknowledgment on the signature on the contract introduced into evidence that was given to Mr. Patterson.
Mr. Cowan: They are of record.
The Court: All right.
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(By Mr. Cowan)
Q Would you tell the Court how it was ascertained how
much money you would have to get from prospective purchasers of these locations. A It would depend on how
high they would have to be, how heavy the poles had to be,
how long they had to be, how far to electric power. I turned
it all over to the advertising manager, who has a formula to
go by, and who has the prices, and they were sent to our
salesmen to conform to this price.

Q Did you receive back from him what you would have
to get from these sign locations ? A

Yes.

Q Did you personally yourself attempt to sell these
locations ? [23] A No, sir.
Mr. Cowan: That's all. Thank you.
Cross Examination
By Mr. Woodbridge:
Q Mr. Croft, how long have you been in this business? A Twenty-three years in April.

Q The word "display" appears several times throughout this contract and the contracts introduced in evidence.
What is your definition of display? A It's a sign
actually.
Q It's the actual physical entity that would be described
as a sign though?

A

Yes.

Q What were the sign dimensions to be?
main panel twenty foot by eighty foot.
[24]

Q On all four locations? A Yes.

A

The
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Q And, of course, there is a company lighting fixture.
How were the signs affixed to the property? A By manner of poles in the ground.
Q So when the word "display" is used in this contract,
it would be your understanding and definition that the word
"display" included the twenty by eighty foot sign with the
lighting and poles and so forth. A Yes, sir.

Q Was there constrction on Mr. Patterson's property?
A

No, sir.

Q Why Not? A Vve were unable to sell the locations for advertising.

Q You say you had photographs? A Yes.
Q Was there anything to show the visibility from the
highway of the locations? [25] A These were put on a
sheet that gave the indications of signs, where it was, and
the photograph showed the exact location.

Q Was there anyway that you could locate these sign
locations visibly without the sign actually being in place?
A Yes, it gave the location.
Q But you can't tell how far you could see that sign on
95 unless it was in place, could you? A Yes, the lease
man drew a diagram and there were other signs on this location. They could tell from these signs where they were
togo.
Q When paragraph ten says, "to secure and maintain a
suitable advertising contract for the displays," doesn't it
mean that the display would-that the prospective purchaser of advertising space could see where their advertising
was going? A No.

Q It does not? A No.
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[26] Q So you in essence were instructing your salesmen to sell advertising space on nonexisting displays and
attempting to secure advertising contracts on the basis of
location of the property without signs. A This is our
policy.

Q That's your policy? A Yes, sir.
Q Now, you say that National Advertising actually
applied for the appropriate and required permit of Virginia Department of Highways? A Yes, sir.

Q What is the purpose of that permit? What does it
permit you to do? A Well, the highway department has
no control but requires a permit to be instilled in the State
of Virginia and collect a fee for the purposes of the Department of Highway.

Q When was that permit applied for? A As soon as
we got the locations in the office-August or September.
[27] September of what year? A Of 1969.

Q Well, now, was a permit renewed in 1970? A It
would run from year to year and we would have renewed
it January 1st of 1970.
Q You, yourself, I think in response to Mr. Cowan's
statement, you did not submit any advertising contracts.
A No, sir.
Q The letter that has been introduced in evidence, this
was written by you? A Written under my instructions.

Q You signed it. A No.

Q Your name is here, H. E. Croft. You don't deny
that you wrote this letter ? A

Under my direction.
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Q This is your wording.
my secretary to write.

A

No, it's a. letter I told

[28] Q Well, this is the language you dictated to her.
A No, I didn't dictate it. I instructed her to write the
letter to the property owner to advise what we were doing.

Q Did you read it before it was mailed? A Yes.
Q You were satisfied with the language? A Yes.
Q What were the "unforeseen circumstances" mentioned in the letter ? A We were unable to secure an
advertising for the location.

Q Why didn't you say that? A Well, I let her
draft the letter and she didn't say it and I didn't stop the
letter. We felt it was sufficient due to circumstances we
couldn't sell it.

Q "Due to unforeseen circumstances" didn't provide
the land owner with a very detailed or clear explanation of
why you terminated the contract. [29] A We certainly
wouldn't terminate the contract if we could put the sign on
the location and collect the billing for it.

Q That's a broad statement, "unforeseen circumstances." A Well, it covered the situation as I felt it.
Q You did not make the determination yourself of how
much would have to be charged per location to prospective
advertisers, is that correct? A No, sir.
Q Who made that determination? A That's made
by the district manager in the New York City office.

Q What does he base it on? A The number of poles
that have to be used, the height which determined the lertgth
of poles, the distance of electric power.
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Q Does he base it on the cost of constructing the display? [ 30] A And the cost of the lease rental.

Q Is one of the costs the constructing of the display?
A

Yes.

Q How did you know how much the display would be
if it wasn't constructed ? A

Past experience.

Q Did you get bids? A Our own men constructed
them.

Q Did you get bids for the cost of materials? Do you
buy them locally when you display signs?
by the truck load.

A

We buy

Q You didn't know. No one in your company knew how
much it was going to cost. A This was the purpose of
checking with them and sending the report to the district
manager to determine this.

Q How much was it going to cost to get the advertising
signs constructed? A
would get out of it.
[ 31]
build?

It was determined by the cost we

Q How much were these signs going to cost to

Mr. Cowan: Your Honor, he testified he was not the one
that made the calculations and he doesn't know. He testified
the district manager's office did it and he doesn't know that.
(By Mr. Woodbridge)
Q Did you ever find out \vhat the estimated cost of
constructing these signs was? A No.
Q Could it be obtained in Mr. Patterson's case? A
do not know.

I
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Q Would someone in your company know? A I
wouldn't think so. If they did, it would be on the basis of
past experience or similar construction and this is how every
contractor gets their bids.
Mr. Woodbridge: That's all I have, Your Honor.
Witness stood aside.
[32]

Mr. Cowan: Call Mr. Braum.
Robert Braum,

a witness, being called for examination, first being duly
sworn, testified as follows :
Direct Examination
By Mr. Cowan:
Q State your name, please.

A

Q Where are you employed? A
ing Company in the New York office.

Robert Braum.
National Advertis-

Q What is your position with them? A Real estate
manager.

Q Are you familiar with four leases entered into between your company and Mr. and Mrs. Patterson of this
suit? A Yes, sir.
Q Did you ever personally make an attempt to sell these
locations [ 33] A Yes, sir, I did.
Q And who did you make this attempt to? A I
offered one of those locations to McCann, the advertising
agency for Humble Oil, and one of the five top agencies in
the world, I guess. They couldn't use it.
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Mr. Woodbridge: Object, Your Honor. He is obviously
testifying to hearsay.
The Court: Don't testify as to what they told you.
A Yes, sir. I did submit the locations and they were rejected.
Mr. Cowan. That's all. Thank you.
Cross Examination
By Mr. Woodbridge:
Q This is one firm you submitted these locations to, is
that right? A That's the only one I submitted to, yes,
sir.
[34] Q What was your charge for the advertising
space? How much was your company going to charge for
the sign space? A Spacing is established by the com..
pany.

Q And when you submitted these locations to this firm
you must have had a charge for the advertising space.
$415.00, I believe.

A

Q $415.00 for each location? A Yes, sir.
Q You were only going to charge $415.00 per year? A
Per month per sign.
Q Can you offer documents ? A
ments.

I can offer docu-

Q Produce it, if you would. A I believe it's the same
all over the state which we have on our locations.

Q This is the charge which you submitted to the
Humble Oil Company for these advertising spaces? [ 35]
A Yes, McCann, sir, Humble Oil. It was the only one I
submitted for.
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Q How many times did you submit it? A I spoke
with them verbally and submitted it on paper. Pricing is out
of my department. I am in the real estate.

Q Do you remember the date? A

Mr. Croft has the

letter in his file.
Q You yourself can't tell me the date?
memory, no.

A

Q How many times did you submit it? A

Not from
Once verb-

ally and once on paper.

Q Do you know how the price that was testified to was
arrived at? A Yes, sir, it's determined by ground rent
we have to pay. Second, the height above ground level. It's
the heights of structures we have to build, the power running
to that sign, all these factors go into consideration in
determining a price and it's appraised by Mr. Bates and Mr.
Croft in the New York office.
[36]

Q

A

How much was the price?

Q Was that figure determined? A

I don't know.

Never delivered

to me. It's out of my department.

Q Would the cost be a factor? A

Pardon?

Q Would the cost of building the sign be a factor in
determining that figure? A Yes, the haggle would be,
the cost of how high it would have to go.
Q How much was the sign location-How much is the
estimated cost of the sign? A I now the rental charge.
That's the only figure I would receive.
Q
A

How long have you been in the advertising business?
Twelve years.
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Q In connection with the word "display," used several
times, how would you define it? [ 37] A The panel that
we have on our structure-our sign-otherwise known as
billboard.

Q Did you visit the Patterson property? A Yes, sir.
Q Did you determine how far these signs could be seen
on the north and south lanes of 95 ? A Yes, sir, and I
rated them as inferior locations before my man Mr. Snyder
checked with me for pern1ission to buy them spaced one
hundred feet apart.

Q Why did you rate then1 as inferior? A First, too
close together. Five hundred feet together is the absolute
minimum. I, as a real estate man, have to insist on this.
Q Without the signs being in place there would be no
way to tell how they could be seen from the highway. A
Well, there is another sign on the pole and another on the
neighboring pole. What we do is stand at the sight and
clock it from the time we see a motorist eyes facing a windshield until he is passing. This gives the [ 38] number of
seconds of approach. I don't know how much, but I do know
they were inferior locations.

Q

Well, if they were inferior, why did you take them?
A Well, in real estate department we take almost anything hoping our salesmen can sell them. I tried myself to
sell them because this is where we make our bread and
butter. They are no good unless we can sell them.
Q The advertising firm, you named one firm you submitted it to. A I submitted it one time.

Q You don't recall the date? A
ferring to my letter Mr. Croft has.

I don't without re-

App. 23

Q Was it after or before November 4, 1969? A It
was before they were canceled.

Q Before they were canceled? A Again, I am the
real estate manager and it's very seldomMr. Woodbridge: All right. That's all I have.
[ 39]

The Court : All right.

Witness stood aside.
Mr. Cowan: Call Mr. Kurtz.
Steven Kurtz,

a witness, being called for examination, first being duly
sworn, testified as follows :
Direct Examination
By Mr. Cowan:
Q State your name, please.

A

Steven Kurtz.

Q Where are you employed, Mr. Kurtz?
tional Advertising Company.

A

Na-

Q How long have you been employed by that company? A Eighteen months.
[ 40] Q What is your position with the company?
A Salesman.
Q What is your geographical area? A State of Virginia, thirty-three counties over to Staunton. I don't go
any further south than Staunton.
Q

Do you cover Spotsylvania? A

Yes, sir.

App.24

Q Are you familiar with four leases entered into by
your company and H. N. Patterson, which is the basis of
this suit today? A Yes.
Q Will you tell the Court whether you made any efforts
to sell these locations. A Yes.
Q Who did you make them to? A Well, you have to
specifically-! specifically called on Cobbs-

Mr. Woodbridge: Pardon?
A Cobbs Restaurant, with the intentions of selling that
location. I proposed it to Howard Johnsons [ 41] with the
specific intentions of selling that location and that location only. Now, at times like I called on my customers like
Servicetown, I .mentioned the fact that I have a location.
They will ask, "How much?" I will tell them and where it's
located and usually at this point there is no interest. I proposed this numerous occasions.

Q Were you successful in your attempts to sell the locations?

A

No.

Mr. Cowan : That's all. Thank you.
Cross Examination

By Mr. Woodbridge:
Q Now, did you take any prospective customers to the
locations?

A

No.

Q You did not? A

Nobody would go and look at

them.

[ 42]

Q Did you invite anybody? A Certainly.

Q What did you have to show them? Did you have the
photographs with you? A No, sit. I had to send them
back.

App. 25

Q You say you approached Cobbs, Howard Johnsons
and Hornes.

A

Last year.

Q When? A I only write up the report on possible
prospective purchasers. You can understand I make thirty
calls a day and may only get ten interviews. If there is a
refusal, there is no need to make a report. I don't know
exactly what dates I called on them.
Q How much were you offering advertising space to
these companies for? A The company had these priced at
$415.00 a month. I think one a little bit less than $415.00.

Q Did you indicate that if the prices changed, that you
might be able to sell a space? [ 43]
of making a profit.

A

Well, it's a matter

Q Did you ever express the possibility of selling at a
lesser price? A No.

Q In conversing with your prospective customers,
Cobbs, Howard Johnsons and Hornes and so forth, did you
indicate or ask if they would consider purchasing advertising space at a lesser price per month than $415.00?
A Yes, if I had other locations.

Q I am talking about the Patterson locations. A We
have a book and that's the price we have to get.

Q You never expressed the possibility of a customer
buying a space at a lesser price than $415.00 a month, is
that correct. A That's correct.
Mr. Woodbridge: That's all.
A Except for the one that is maybe a little bit less,
maybe $400.00.
[44]

Mr. Cowan: You may step down.

App. 26
Witness stood aside.
Mr. Cowan: Call Mr. Rimier.
Curtis Rimier,

a witness, being called for examination, first being duly
sworn, testified as follows :
Direct Examination
By Mr. Cowan:
Q Would you state your name, please.
Rimier.

A

Curtis

Q Where are you employed? A 3M, National Advertising Company in Westminster.

Q What is your position? A Salesman.
[45] Q What is your geographical area? A I
cover what we refer to as the northern district, which encompasses north of Staunton, New England, across to
Buffalo and Pittsburgh.

Q Are you familiar with the leases entered into by the
National Advertising Company and H. N. Patterson? A
I am aware, but not familiar with the lease itself.

Q Did you ever in your capacity as salesman make any
attempts to sell these locations to prospective purchasers?
A Yes, I have.
Q Would you tell the Court to whom you made these
attempts to sell the locations? A Well, I work primarily
with the oil companies, and I have approached several,
Texaco, Amoco, Mobil, several others.
Q Did you contact and approach all these companies in
relation to the leases in question today?

A

Yes, I have.

App. 27
[46] Q Were you successful in your attempts to sell
the locations ? A No, I was not.

Q Were you furnished by the company with any pictures of the locations ? A Yes.

Q Did you exhibit these pictures to prospective purchasers-these oil people?

A

Yes, very much so.

Q Did you have a full description of the locations when
you talked to these prospective purchasers? A Yes.
Q And you furnished them with that information?
A

Yes.
Mr. Cowan: That's all. Thank you.
Cross Examination

[47] By Mr. Woodbridge:
Q What price per month were you offering these advertising spaces? A In the neighborhood of $400.00.

Q You say in the neighborhood of $400.00, but did you
have a specific price? A Yes, $400.00-$415.00.
Q Do you know? A At that time I did, but I think
$400.00, right around there.
Q Did you take representatives of these oil companies
to the Patterson property? A Yes.

Q How many times? A Several times. I have driven
95 back and forth looking at prospectiveQ I said, did you take representatives of prospective
customers to look at these locations? A Yes.

Q How many times? [ 48] A The Patterson property you are referring to?

App. 28

Q

Yes.

A

Probably six or seven times.

Q When did you make efforts to sell these locations?
A Right after we acquired them.

Q What part of '69? A Latter part.
Q Do you remember the months? A October, November, in that neighborhood, possibly it could have extended into the early part of 1970.

Q But it would have been around the months of December-November, December-that you .made your most
concerted efforts. A That's correct.
Mr. Woodbridge: That's all.
Mr. Cowan: That's all. Thank you.
Witness stood aside.
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THIS AGREEMENT, made thls ____..._._ _ _ _ day
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hereinafter called the Lessor, and National Advertising Company, o£ Bedford Park,Illlnols,herelna£t.er called the Lessee,
,.

W I\r NESS ;E ·1 H :

,.t

1. Tho Lessor hereby leases unto the Lessee,· and the Lessee

p

~O!O~Y,_leasea

from ·the Lessor, the use and possession of the portion to be
oooupled of the lollowlns described premises, for the purposes of ereotlns and malnta.lnlns advertlstna displays (palnt.ed, reflootorlzed, printed, Uluminated, or otherwise), lnoludlna neoossary structures, devices, power poles and oonneotlons.

a. Tho property herein demised l• located about d/l.~' miles N-~W of 0-1" {. (.;'::{-:; ~ -a; . r·~; ;( :• ,. ~
_-;::
·~> •. .;
for dlsplay(s) faotn@m-s-w, suoh le~~d property balna part of ~he Louor's
tho N-B-s~:w.··sldo or Route fl
c:.-... ·,
_.. .•. • / _,,. ;;:
situat.ed ln thcr Township of
, County of
........~ • · ~ · ' ~;:Y U
· '· / <' ·

!.'.· . .' · · .

State of

on
property

,

(U Losal Desorlption is required, see reverse side hereof,)

';:.~::X

a.

>: .: ·; ' / ·'·

19;::,:

w.lo~ts_~trmlDAt..ttLurlluJn...!b..!.J.1!..1IDner horei~_!!.:!Lor

1'
Th: term or thi• laue shall oommenoe on
/
and,
•tt forth, •hall continue for an lnlt.lal term or t.en year• from the_flrat day or the flrqt month roUowlna oreotlon or tho advertlalns diaplaY(s)(lleiiTna.ftor
called "the etfeotlve date"), and ahe.ll continuo t.hereal\or, from year to year, on tho same terms, unt.ll terminated ae of any subsequent anniversary of
tho ofloot.lve de.te by written notloe of termine.t.ion ~iven not loss t.han atxty days prior to auoh anniversary date by either t.he Lessor or Loaaoo.

4., In consideration of the foroaoin1 and t.he mutual promises herein contained, tho Lasaee agr~e• to pay the Lessor at. tho r&.Lto ol

par year for such periods of tlme u the 4ispla)'(s) contemplated hereunder Is (are) not In advertlslna position, and at the rate of

$

/ ~ · ·'· · ';~ par year tor suoh porlodll of t.lme as the dlspla)'(s) contemplated hereunder Is (are) In posltlo~. Suoh yearly· rental Is .to be paid ln
advanoe (aub~eot to a 80 day delay for prooessina) with supplementary adjustments to be made promptlywhen the advo~l•lna status of t.he di11play(a) is
obanaed •. Whon feaslblo, the payment date will be adjusted to oolnolde with an anniversary ot the efleotlve date.
$
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a. ADDITIONAL PROVISIONS. The provlalons printed on the reverse hereof are hereby Incorporated herein by apeolllo reference t.heroto and
constitute a put of t.hl• aaroement.
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NATIONA~ COMPANY, LESSEE
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6. In the event of any change of ownership of the property hereby leased, the Lessor agrees to notlly the Lessee prompUy of suoh change,
and .the 'Lessor also u.srees to give the new owner formal written notloe of the existence of this lease and to deltver a copy thereof to such new owner.
1. Unless specifically stated otherwise herein, the Lessor represents and warrants that he is either the Owner or the AE:ent of the Owner of
the property herein demised, and that he has full authority to enter into this lease. The Lessor covenants and warrants that if the Lessee shall pay the
rental as herein provided and shall keep and perform the other covenants herein stated, the Lessee shall and may, peaceably and qu:letly have, hold and
enjoy the use of the premlseB herein demised for the term ol this lease, Buoh use to include acceaB to the Bl~· over any lands undt:tr the control of the
Lessor.

8. Neither the Lessor nor the Lessee shall be bound by any agreement or representation, expressed or implied, not o.ontn.lned herein. This
lease shall be deemed to have been accepted~and Its terms enforceable only upon the acceptance hereof by the Lessee in the space provided. Following suoh acceptance. it shall inure to the beneCit of and be binding upon the parties hereto and to their respective tenants, heirs, successors, personal
representatives, executors, administrators, and assigns.
9. In the event that the portion of the Lessor's property occupied by the Lessee's displays is to be improved by permanent construction or
remodeling, as evidenced by a building permit, requiring removal of the Lessee's displays, the Lessor may terminate this lease upon giving the Lessee
ninety (90) days written notioe of termination, together with a copy of the building permit, sent by registered mail to either the Lessee's Home Oftice
or the Branch Office listed, and upon the Lessor's refunding to the Lessee the rent previously paid for the unexpired portion of this lease beyond the
termination date. The Lessee agl'ees to remove its displays within the 90 day period. It the Lessor does not commence the construction or remodeling
within ninety (90) days after the displays have been removed, the Lessee may, at its option, reinstate this lease by written notice to the Lessor, and.
If so reinstated, the Lessor agrees to reimburse the Lessee for its reasonable expenses in the removing and replacing of the LesSEte's displays on the
Lessor's property.
·
·
·

(to.

U at any time the highway view of the Lessee's displays is obstructed or obscured, or the advertising value of the displays is impaired or
diminished, or the use or installation of such displays is prevented or restricted by law or by the Lessee's inability to obtain anl' necessary permits
or licenses, or it the Lessee is unable, for any period of ninety (90) consecutive days or more, to secure and maintain a suitable n.dvertising contract
for the displays, or If there ooours a diversion of traffic from, or a change in the direction of traffic on highways leading past the Lessee's displays,
the Lessee may, at its option, terminate this lease by giving the Lessor fifteen ( lG) days written notice, and the Lessor agrees to refund to the Lessee
the rent previously paid for the uneXpired portion of this lease. U any ol the conditions described in this paragraph shall at any time temporarily exist,
then the Le•oee may, at ita option, in.csiead. of terminating this lease, be entitled to an abatement of rent payable hereunder during the period such con·
ditlona or any of them exlat, and to the refund of any rent pald In advance for the period of suoh abatement.

____ _u~

AU strnatnreeF dfsplaya.and-ma.t.aclals plailed upon the said p!'operty_by the_ Lessee. pre Lessee's tr.ad.e...f.ixtnres and .eQU.lpment._and shall ___
be and remain the t.essee's property, and may be removed by the Lessee at any time prior to or within a reasonable time after the termination of this
lease or any extension thereof •. The Lessor agrees to allow the Lessee full access to the property occupied by the displays for the purpose ol erecting
maintaining, changing or removing the displays at any time.
'

12. The Lessor agrees not to erect or permit any other ~Y to ereot any advertising displays or other advertising matter on any property
owned or controlled by the Lessor within a radius of six hundred 00) feet of Lessee's displays, nor to permit any other obstruction to partially or
completely obscure the normal highway view ol said displays,.an the Lessee is hereby authorized to remove any such other advertising display or
other obstruction at its option.
'
~.

ao

13. The Lessee agrees to save the Lessor harmless from any and all claims or demands on account of bodily injury or physical property damage caused by or resulting from any negligent or willful act of the Lessee's agents or employees in the construction, maintenance, repair, change or re•
moval of the Lessee's displays on the property, and agrees to carry, at. its own cost and expense, adequate public liability Insurance covering any
such contingency so long as this lease shall remain in effect. The Lessor agrees to save the Lessee harmless from any and all claims or demands
on aooount of bodily Injury or physical property damage caused by or resulting from any negligent or willful act of the Lessor•

. . . . .. . . . •. . . . . . . . . . . . . .• . . . . . . . . . . . . . . .. . . . . . . . . . .. . . . . . . . .
LEGAL DESCRIPTION OF LEASED PREMISES (lor reoordlng p u r p o s e s ) : - - - - - - - - - - - - - - - - - - - - - - - - - - - - -
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State of _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
. ea.
County or _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ )

On this _ _ _ _ _ _ _ _ _ _ _ _ _ day

of---------------~9_,

before me, _ _ _ _ _ _-,.:;~-:-~--..,....,.,........,--.------(Print Name of Notary)

the undersigned officer, personally appeared
known to me (or satisfactorily
proven) to be the person whose name is subscribed to the above instrument, and being informed of the contents of said Instrument, aoknowledged that
he or she voluntarily exeouted tho same lor the usee. and purposes herein contained.

In witness whereof t I have hereunto eet my band and ottloial seal,
(Signature of Offioer)

(Title of Otfloer)

My Commission Expires

----------------19-,
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NATIONAL . . ADVERTISING COMPANY

Ill ·-
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(Subaldlary of Mlnn•aota Mining & Manufacturing Co.)

~A

Home Office: Bodford Park, Illinois 60501

u,

THIS AGREEMENT, made this.-____A_ _ _ _ day of _ _..\.....
J---·-·-~-·..;..··-------• 19 (/ ', by and between

~~~·-'~~-·~----~-l~-~··~·~·~-'·~~--[~~---~=-·~-~~~'-''~-~~--~or ~~~' (~v·

~~0df~,r~;

l(i.l

~J~.

hereinafter oalled the Lessor, and National Advertising Company, of Bedford Park, Illinois, hereinafter oa.lled the Leaaeo.

~·.X H :

WI T N E 8 8

1. Tho Loasor hereby leases unto tbet Lasaeo, and tho Leaaeo he!ebr_loaaas trom tho Losaor, tho uao And poaaeaalon of the portion to be
oooupled of the followlnll deoorlbod premlaoa, for t.he purposes of orootln11 and matntalntns advorttalftll dlaplaya (painted, ratloot.orlsed 1 printed, Ulu•
_.
.
_ '
mlnatod, or otherwlae), lnoludlns noooaaary atruoturoa, dovlo~: p~wor pole• ""d oonneot.lona.
13. Tho proport.y heroin demised II looe.tod about
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altuat.od In the Township of
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w
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, CJf. .Le11~l Doaorlptlon la required, aoo rovorao aldo hereof,)

?··,.' ··r·:; .-, ,.:.

State of

Lt i >

display(•) fADinli;.B-8-W, auoh leaaod property botna part or t.ho Loaaor'• property

•.:_)
1.,.· ··· 1 • "··l " · 1
t'_t/
8.
loaao ahlt.ll oommonoo on
19~ and, unloas terminated earlier In t.ho manner hereinafter
aot forth, ahall oontlnuo for an Initial term of ton yoara from tho_tlrat day of tho flrl!t. month followtna orootton or tho adveitlelns dlaplu.)'(a) (herolnaftor
o"lled "the offootlvo date"), and shall oontlnuo thereafter, trom yoar to year, on tho aamo terma, until terminated as of any aubsequent anniversary or
the olfootlvo date by wrUten nottoo of termlnlt.tlon ~lven not loaa than atxty daya prior to auoh anniversary date by elthor tho Loaaor or Lea.eo.
'
The term of thl•
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(, In oonalderatlon of tho foroaolnll and tho mutual promlaoa heroin oontalnod, tho Laaaoo aarooa to pay tho Leaaor at the rato ot
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(c '..:.. per yoar for auoh periods of time u tho dlaplay(a) oontomplat.ad
(. r..: ~-· , :,;;. per year for suoh porloda of time e.a the display( a) oontemplatod

hereunder Ia (are) not Jn advortlalna poalt.lon, a.nd at tho ·rate or

hereunder Sa (are) In po11ltlon, Suoh yearly rental Ia to bo paid In
advanoo (aubJoot to a 80 day delay for prooeaalna) with supplementary odjuat.mont11 to be made prompt.htwhon tho &dvertlalna at.atua of the dlaplay(e) Sa
oba.naod. Wbon foaalble, tho pa)'Dlent date wlll bo &lijuated to oolnoldo with an aanlvorsary of the eftootlve date,
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a. ADDITIONAL PROVISION& The provlaSona printed on tho rovorao horeof aro horoby lnoorporat.od horeln by apoolflo referonoe thereto and
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6. In the event of any change of ownership of the property hereby leased, the Lessor aarees to notify the Lessee promptly of such change,
and the Lessor also agrees to give the new owner formal written notice of the existence of this lease and to deliver a copy thereof to suoh new owner.
7. Unless speclfloally stated otherwise herein, the Lessor represents and warrants that he is either the Owner or the Agent of the Owner of
the property herein demised, and that he has full authority to enter into this lease. The Lessor covenants and warrants that if the Lessee shall pay the
rental as herein provided and shall keep and perform the other covenants herein stated, the Lessee shall and may, peaceably and quietly have, hold and
enjoy the use or the premises herein demised for the term of this lease, such use to include access to the site' over any lands under the control of the
Lessor.
8. Neither the Lessor nor the Lessee shall be bound by any agreement or representation, expressed or implled, not contained herein. This
lease shall be deemed to have been accepted·and its terms enforceable only upon the acceptance hereof by the Lessee in the spaoe provided, Following such acceptance, it shall inure to the benefit of and be binding upon the parties hereto and to their respeotive tenants, heirs, successors, personal
representatives, executors, administrators, and assigns.

9. In the event that the portion of the Lessor's property occupied by the Lessee's displays is to be improved by permanent construction or
remodeling, as evidenced by a building permit, requiring removal of the Lessee's displays, the Lessor may terminate this lease upon giving the Lessee
ninoty (90) days written notice of termination, together with a oopy of the building permit, sent by registered mall to either the Lessee's Home Ofrioe
or the Branch Oftioe listed, and upon the Lessor's refunding to the Lessee the rent previously paid for the unexpired portion ·of this leaso beyond the
terminetion date. The Lessee agrees to remove its displays within the 90 day period, It the Lessor does not commence the construction or remodeling
within ninety (90) days after the displays have been removed, the Lessee may, at its option, reinstate this lease by written notice to the Lessor, an~
if 6o reinstated, the Lessor agrees to reimburse the Lessee f~r its reasonable expenses in the removing and replacing of the Lessee's displays on the
Lessorfs property.
10. U at any time the highway view of the Lessee's displays is obstructed or obscured, or the advertising value of the displays Is impaired or
diminished, or the use or installation of such displays is prevented or restricted by law or by the Lessee's inablllty to obtain any necessary permits
or licenses, or if the Lessee is unable, for any period of ninety (90) consecutive days or more, to secure and maintain a suitable advertising oontraot
for the displays, or II there occurs a diversion of trartio from, or a change in the direction of traffic on highways leading past the Lessee's displays,
the Lessee may, at. its option, terminate this lease by giving the Lessor fifteen (16) days written notice, and the Lessor agrees to refund to the Lessee
the rent p\'ovlously paid for the unexpir~d portion of this lease. If any of the conditions described In thia paragraph shall at any time temporarily exist,
l.hon tb• Lo•o•• may, at It• option, ln•t•ad of tormlnatlns this leaeo, be entitled to an abatement of rent payable hereunder clurlns the period suoh oon·
dit.lons or any or them exiat, and to the refund of any rent paid In advano• for the porlocl or suoh abatement,
11. All structures, displays and materials plaeed upon the said property by the Lessee are LeBsee•s trade fixtures and equipment, and shall
be and remain the I:.essee's property, and may be removed by the Lessee at any time prior to or within a reasonable time after the termination of this
lease or any extension thereof •. The Lessor agrees to allow the Lessee full access to the property oooupied by the displays for the purpose of erecting,
maintaining, changing or removing the displays at any time.

12. The Lessor aarees not to ereot or permit any other party to erect any advertising displays or other advertising matter on any property
owned or controlled by the Lessor within a radius of six hundred (tiOO) feet or Lessee's displays, nor to permit any other obstruction to partially or
comr•loiely obscure the normal highway view of said displays, an~he Lessee is hereby authorized to remove any suoh other advertising display or
other obstruction at lts optlOD.
·
·f17SiT,-·· - -- -- -13. The Lessee agrees to save the Lessor harmless from any and all claims or demands on account of bodily injury or physical property dam·
age caused by or resulting from any negligent or willful aot of the Lessee's agents or employees in the construction, maintenance, repair, change or re.moval or the Lessee's displays on the property, and agrees to carry, at its own cost and expense, adequate public liability insurance covering any
such contingency so long as this lease shall remain in effect. The Lessor aarees to save the Lessee htvmless from any and all claims or demands
on account of bodily injury or physical property damaae caused by or resulting from any negligent or willful aot of the Lessor •

. . . . . . . . . .. . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
LEGAL DESCRIPTION OF LEASED PREMISES (for recording p u r p o s e s ) : - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -
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State of _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
County of ...____________________________ ss.
Onthis ______________ dayof_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 19_,beforeme, _ _ _ _ _ _~=-':"""":-=-::-----:-:":"-:--...------(Pr1nt Name of Notary)
the undersigned officer, personally appeared
known to me (or satisfactorily
proven) to be the person whose name is subscribed to the above instrument, and being informed of the contents of said Instrument, acknowledged that
he or she voluntarily executed the aomo for the uses and purpoaes herein contained,

In witness whereof, I have hereunto aet. my hand and olllolal seal.
(Signature of Officer)

(Title of Ofrloer)

My Commission E x p i r e s - - - - - - - - - - - - - - - - t 9-.

NATIONAL ADVERTISING. COMPANY
(Subeldlary of Mlnn••otca Mining & Mcanufcacturlng C:o,)

Home Officei Bedford Pork, llllnoia 60501
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6. In the event of any ohange or ownership or the property hereby leased, the Lessor agrees to notify the Lessee promptly of such change,
also agrees to give the new owner formal written notice or the existence of thifl lease and to deliver a copy thereof to such new owner.

Les~tur

'1. Unless speolfloally atated otherwiae herein, the Lessor represents and warrants that he is either the Owner or the Agent of the Owner of
the property herein demised, and that he baa full authority to enter Into this lease. The Lessor covenants and warrants that ll the Lessee shall pay the
rental as herein provided and shall keep and perform tho other covenants herein stated, the Lessee shall and may, peaceably and quietly have, hold and
enjoy the use of the premises herein demised for the term of this lease, such use to include access to the site" over any lands under the control or the
Lessor.

8. Neither the Lessor nor the Lessee shall be bound by any agreement or representation, expressed or implied, not contained herein. This
lease shall be deemed to have been accepted·and Its terms enforceable only upon the acceptance hereof by the Lessee in the space provided, Following such acceptance, it shall inure to the benefit of and be binding upon the parties hereto and to their respective tenants, heirs, successors, personal
representatives, executors, administrators, and assigns.
9. In the event that the portion or the Lessor's property occupied by the .Lessee's displays is to be improved by permanent construction or
remodeling, as evidenced by a building permit, requiring removal of the Lessee's displays, the Lessor may terminate this lease upon giving the Lessee
ninety (90) days written notice of termination, together with a copy or the building permit, sent by registered mail to either the Lessee's Home Office
.,r t.be Branch Office listed, and upon the Lessor's refunding to the Lessee the rent previously paid for the unexpired portion or this lease beyond the
termination date. The Lessee agrees to remove its displays within the 90 day period. U the Lessor does not commence the oonstruction or remodeling
within ninety (90) days after the displays have been removed, the Lessee may, at ita option, reinstate this lease by written notice to the Lessor, and.
if so reinstated, the Lessor agrees to reimburse the Lessee f!Jl its reasonable expenses in the removing and replacing of the Lessee's displays on the
Lessorts property.
10. If at any time the highway view or the Lessee's displays is obstructed or obscured, or the advertising value of the displays is impaired or
diminished, or the use or installation of such displays Is prevented or restricted by law or by the Lessee's inabllity to obtain any necessary permits
or licenses, or if the Lessee is unable, for any period of ninety (90) consecutive days or more, to secure and maintain a suitable advertising contract
for thfl displays, or If there occurs a diversion of traffic from, or a change in the direction of traffic on highways leading past the Lessee's displays,
the Lessee may, at its option, terminate this lease by giving the Lessor fifteen ( U) days written notice, and the Lessor agrees to refund to the Lessee
the rm'\t prBvioualy paid for the unexplr~d portion of this lease. U any of the conditions described in this paragraph shall at any time temporarily exist,
t.hon thtt Lose~ee may, at It• option, instead of terminating this lease, be entitled to an abatement of rent payable hereunder during the period suoh oondlt.lnns or RDY of them exist, and to tho refund of any rent paid In advanoe for the period of such abatement.
11. All structures, displays and materials plaCed upon the said property by the Lessee are Lessee's trade fixtures and equipment. and shall
be and remain the I:..essee's property, and may be removed by the Lessee at any time prior to or within a reasonable time after the termination of this
leaso or any extension thereof •. The Lessor agrees to allow the Lessee full access to the property occupied by the displays for the purpose of erecting,
maintaining, changing or removing the displays at any time.

12. The Lessor agrees not to erect or permit any other par~ to ereot any advertising displays or other advertising matter on any property
owned or controlled by the Lesaor within a radius of six hundred
0) feet of Lessee's displays, nor to permit any other obstruction to partially or
completely ob~cure the normal highway view of said displays, and he Lessee is hereby authorized to remove any such other advertising display or
oUaor ebatruoti~-optlcnr.--- -~.
- - - - - - -fO()ff-.------·
- ---~-- - _
-13. The Lessee agrees to save the Lessor harmless from any and all claims or demands on account of bodily injury or physical property dam·
age caused by or resulting from any negligent or willful act of the Lessee's agents or employees in the oonstruotion, maintenance, repair, change or re·
moval of the Lessee's displays on the property, and agrees to carry, at its own cost and expense, adequate public liability Insurance covering any
such contingency so long as this lease shall remain in effect. Tho Lessor agrees to save the Lessee harmless from any and all claims or demands
on account of bodily InJury or physical property damage caused by or resulting from any negligent or willful aot of the Lessor.
·

...........................................................

LEGAL DESCRIPTION OF LEASED PREMISES (for recording p u r p o s e s ) : - - - - - - - - - - - - - - - - - - - - - - - - - - - - -
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~

State of _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
County of ______________________________.) ss.
On this _____________ day of _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 19_, before me, _ _ _ _ _ _~=-:-:-~--~~,...--.------(Prlnt Name of Notary)

the undersigned officer, personally appeared
.
known to me (or satisfactorily
proven) to be the person whose name is subscribed to the above instrument, and being informed of the contents of said instrument, acknowledged that
be or she voluntarily executed the aame for the uses and purpoaes herein contained.

In witness whereof, I have hereunto set my h&Dd aDd olflolal aoal,
(Signature of Officer)

(Title of Officer)

My Commission Expires --------------------------19-·

NATIONAL
ADVERTISING COMPANY
(S~baldlary ·of Mlnneaota Mln.lng & Manufacturing Co.)
Home Office:
d
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6. In the event of any change or ownership of the property hereby leased, the Lessor agrees to notify the Lessee promptly of such change,
and the Lessor also agrees to givo the new owner formal written notice of the existence of this lease and to deliver a copy thereof to such new owner.

7. Unleas specifically stated otherwise herein, the Lessor represents and warrants that he is either the Owner or the Agent of the Owner of
the property herein demised, and that he has full authority to enter into this lease. The Lessor covenants and warrants that it the Lessee shall pay the
rental as herein provided and shall keep and perform the other covenants herein stated, the Lessee shall and may, peaceably and quietly have, hold and
enjoy the use of the premises herein demised for the term of this lease, such use to include access to the site over any lands under the control of the
Lessor.
8. Neither the Lessor nor the Lessee shall be bound by any agreement or representation, expressed or Implied, not contained herein. This
lease shall be deemed to have been accepted ..and its terms enforceable only upon the acceptance hereof by the Lessee in the space provided. Following such acceptance, it shall inure to the benefit of and be binding upon the parties hereto and to their respective tenants, heirs, successors; personal
representatives, executors, administrators, and assigns.
9. In the event that the portion of the Lessor's property occupied by the Lessee's displays Is to be improved by permanent construction or
remodeling, as evidenced by a building permit, requiring removal of the Lessee's displays, the Lessor may terminate this lease upon giving the Lessee
ninety (90) days written notice of termination, together with a copy of the building permit, sent by registered mail to either the Lessee's Home Office
or the Branch Office listed, and upon the Lessor's refunding to the Lessee the rent previously paid for the unexpired portion of this lease beyond the
termination date. The Lessee agrees to remove its displays within the 90 day period. It the Lessor does not commence the construction or remodeling
within ninety (90) days after the displays have been removed, the Lessee may, at Its option, reinstate this lease by written notice to the Lessor, and.
if so reinstated, the Lessor agrees to reimburse the Lessee f~ its reasonable expenses in the removing and replacing of the Lessee's displays on the
Lessor's property.
10. If at any time the highway view of the Lessee's displays is obstructed or obscured, or the advertising value of the displays is impaired or
diminished, or the use or installation of such dieplaye la prevented or restricted by law or by the Lessee's inability to obtain any necessary permits
or licensee, or if the Lessee is unable, for any period of ninety (90) consecutive days or more, to secure and maintain a suitable advertising contract
for the displays, or if there occurs a diversion or trartic from, or a change in the direction of traffic on highways leading past the Lessee's displays,
the Lessee may, at its option, terminate this lease by giving the Lessor fifteen (16) days written notice, and the Lessor agrees to refund to the Lessee
the rent previously paid for the unexpired portion of this lease. U any of the conditions described in this paragraph shall at any time temporarily exist,
tht•u the Le•Aee mR)', at itll option, ln..iend of terminating this lease, be entitled to an abatement or rent payable hereunder during the period such conditions or any of thom exist, and to tho refund or any rent paid in advance for the period of such abatement.
11. All structures, displays andmaterials plaeed upon tho~ said property by t~ee are Lessee's~ti&aefiXtures-8nd-eQUipnu3iit-;--andeli-=aT1llr------
be and remain tho I:.essee's property, and may be removed by the Lessee at any time prior to or within a reasonable time after the termination of this
lease or any extension thereof •. The Lessor agrees to allow the Lessee full access to the property occupied by the displays for the purpose of erecting,
maintaining, changing or removing the displays at any time.
12. The Lessor agrees not to erect or permit any other part,y to erect any advertising displays or other advertising matter on any property
owned or controlled by the Lessor within a radius of six hundred c._IJlO) feet of Lessee's displays, nor to permit any other obstruction to partially or
completely obscure the normal highway view of said displays, andfhe Lessee is hereby authorized to remove any euch other advertising display or
other obstrUtltiOn at its Option.
f () Q

-'+ ,

13, The Lessee agrees to save the Lessor harmless from any and all claims or demands on account of bodily injury or physical property damage caused by or resulting from any negligent or willful act of the Lessee's agents or employees in the construction, maintenance, repair, change or removal or the Lessee's displays on the property, and agrees to carry, at its own cost and expense, adequate public liability insurance covering any
such contingency so long as this lease shall remain in effect. The Lessor agrees to eave the Lessee harmless from any and all olaims or demands
on account of bodily injury or pbysioal property damage caused by or resulting from any negligent or willful aot of the Lessor •
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S~ate

or _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
os.

County of-----------------------------On this _______________ day of_ _ _ _ _ _ _ _ _ _ _,_ _ _ _ 19_, before me, _ _ _ _ _ _

__,=-.,........,~=---

(Print Name of Notary)
the undersigned officer, personally appeared
known to me (or satisfactorily
proven) to be the person whose name is subscribed to the above instrument, and being informed of the contents of said instrument, acknowledged that
ho or sho voluntarily exeouted tho same for the useo and purposes herein oontained.
In witness whereof, I have hereunto set my hand and olllolal seal.

(Signature of Offioer)

(Title of Officer)

~~···

fl
.t-

;

,'

;··.

! ~ 69~

My Commission Expires - - - - - - - - - - - - - - - - 1 9 - .
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PLAINTIFFS' EXHIBIT NO.2

National Advertising Company
[Letterhead Omitted]
August4, 1970
H. N. Patterson and Lena J. Patterson
Route 1, Box 169
Woodford, Virginia
Re: Lease Nos. 7970a, 8085a, 8086a & 8087a
Dear Property Owners:
Due to unforseen circumstances, we find it necessary to
terminate our lease agreements listed above.
We sincerely appreciate your cooperation in giving us
permission to erect an advertising display on your property,
and may, at some future time, contact you again in regard
to another display location.
Thank you.
Very truly yours,
National Advertising Company
jsj H. E. Croft (hs)
H. E. Croft,
Branch Manager
HECjhs

App. 38

* *' *
ORDER
Entered September 17, 1971

This day came the parties by counsel and all parties
having waived trial by jury, the Court proceeded to hear
the testimony of witnesses and argument of counsel.
Upon consideration of the evidence and briefs filed herein, the Court finds that the defendant made reasonable
efforts to sell the advertising locations, that their efforts
were of no avail, and that the leases were terminated within
the terms of the leases. The Court finds in favor of the
defendant, National Advertising Company, and against
the plaintiffs, H. N. Patterson and Lena J. Patterson.
Whereupon it is the judgment of the Court that the plaintiffs recover nothing from the defendant and it is so ordered.
Enter:
/s/ S. Bernard Coleman
Judge
n·ate: September 17, 1971

* * *
NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR
Filed November 15, 1971

H. N. Patterson and Lena J. Patterson, Plaintiffs herein,
by counsel, do hereby file this, their Notice of Appeal from
a judgment Order entered in this proceeding on September
17, 1971 and they do further set forth the following Assignments of Error :
1. The Court erred in entering judgment in favor of
the defendant, contrary to the evidence heard and applicable
law.

App. 39

2. The Court erred in finding as a matter of law and fact
that the Defendant made reasonable efforts to sell advertising locations in attempting to conform and comply with the
terms of lease contracts which were the subject matter of
this proceeding.
3. The Court erred in finding as a matter of law and
fact that the Defendant terminated the aforesaid lease contracts within the terms of said leases.
4. The Court erred in finding as a matter of law and
fact that the Defendant did not commit a substantial and
material breach of the aforesaid lease contracts and further
the Court erred in finding that the Defendant performed
its duties and obligations under said lease contracts within
the terms of said lease contracts.

* *

*

