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VIRGINIA:

IN THE CIRCUIT COURT OF THE COUNTY OF HENRICO

CHRISTINE F. MELTON,

Plaintiff,

FOOD LION, INC. -
S L G223
SERVE: Edward R. Parker
Registered Agent
5511 Staples Mill Road
Richmond, Virginia 23228
(City of Richmond),

Defendant.

MOTION FOR JUDGMENT

Now comes the plaintiff, Christine F. Melton ("Mrs. Melton"),
by counsel, and for her motion for judgment against the defendant
Food Lion, Inc. ("Food Lion") states as follows:

1. On or about April 19, 1991, Mrs. Melton entered a grocery
store owned by Food Lion located in Henrico County, Virginia.

2. While in the store, Mrs. Melton made certain purchases
and at all times acted properly and lawfully.

3. Upon exiting the store, Mrs. Melton was accosted by a
security guard.

4. Upon information and belief, the security guard was an
agent and employee of Food Lion.

5. The security guard falsely accused Mrs. Melton of having

stolen meat from the store, repeatedly and in a belligerent



accusatory voice stating "are you sure there is no meat in your
purse?", ‘"are you sure you didn't put any meat in your purse?",
"are you sure you don't have meat in your purse?" and/or other
words to that effect and import. The security guard's words from
their usual and common accepted meaning were and are construed as
insults which would tend to lead to a breach of the peace.

6. In the context of the statements and the surrounding
circumstances, it was clear to Mrs. Melton and the persons who
witnessed the encounter that the security guard was accusing Mrs.
Melton of shoplifting.

s The security guard threatened to call the police and
proceeded to display a badge to Mrs. Melton. Throughout the
encounter the security guard intended, with success, to intimidate
Mrs. Melton and to impress upon her that she was not free to leave
unless he was allowed to search Mrs. Melton's person and that if
she refused, force could be used against her. Mrs. Melton was
thereby detained for a period of time.

8. The object and purpose of the security guard's actions
and statements were to impugn Mrs. Melton's integrity and to accuse
her of shoplifting, a criminal offense involving moral turpitude.

9. Mrs. Melton had not engaged in shoplifting. However, in
her terrified state and after repeatedly denying any wrongdoing,
Mrs. Melton allowed the security guard to search her purse.

10. The search proved that Mrs. Melton had not shoplifted.



11. There was no probable cause or reasonable basis for the
security gquard's accusations, statements, actions or purported
belief that Mrs. Melton had engaged in shoplifting.

12. The security guard's aforesaid statements and conduct
were overheard and witnessed by a number of persons who were
entering and exiting the store.

13. At all times relevant hereto, the security guard was
acting within the scope of his employment with and as an agent for
Food Lion and his actions and statements were done on behalf and
benefit of Food Lion.

14. Prior to the security guard's accosting Mrs. Melton, he
had engaged in similar outrageous conduct while acting on behalf
of Food Lion. By April 19, 1991, Food Lion knew or should have
known that the security guard would unjustly and without basis
mistreat Food Lion's customers and accuse them of stealing.

15. All of the foregoing actions and statements by the
security guard and Food Lion proximately caused Mrs. Melton to
suffer great humiliation, embarrassment, pain, suffering, anxiety,
stress, severe distress, nervousness and damage to her reputation.
The actions complained of have reguired Mrs. Melton to seek and
receive medical attention as well as incur expenses.

16. The actions and statements of the security guard were
done with malice, and were intentional, willful, wanton and in

reckless and willful disregard of Mrs. Melton's rights.

e



COUNT T
(Defamation)

17. The plaintiff reaffirms and realleges paragraphs 1
through 16 as if fully set forth here.

18. Food Lion, by its employee and agent, has defamed Mrs.
Melton causing her great injury as set forth above.

19. Food Lion, through its actions and inactions, has
ratified, condoned and endorsed the aforesaid actions and
statements of its security gquard.

WHEREFORE, the plaintiff demands judgment against the
defendant, Food Lion, Inc., in the sum of FIFTY THOUSAND DOLLARS
($50,000.00) compensatory damages and FIFTY THOUSAND DOLLARS

($50,000.00) punitive damages plus interest and costs.

COUNT IT
(Insulting Words)

20. The plaintiff reaffirms and realleges paragraphs 1
through 19 as if fully set forth here.

21. Food Lion, by its employee and agent, has rendered
insulting words to Mrs. Melton causing her great injury as set
forth above, all in violation of Virginia Code Section 8.01-45.

22. Food Lion, through its actions and inactions, has
ratified, condoned and endorsed the insulting words of its security
guard.

WHEREFORE, the plaintiff demands Jjudgment against the

defendant, Food Lion, Inc., in the sum of FIFTY THOUSAND DOLLARS



($50,000.00) compensatory damages and FIFTY THOUSAND DOLLARS

($50,000.00) punitive damages plus interest and costs.

COUNT TTT
(Intentional Infliction of Emotional Distress)

23. The plaintiff reaffirms and realleges paragraphs 1
through 22 as if fully set forth here.

24. Food Lion, by its employee and agent, has intentionally
and recklessly inflicted emotional distress on Mrs. Melton, causing
her great injury as set forth above.

25. Food Lion, through its actions and inactions, has
ratified, condoned and endorsed the intentional and reckless
infliction of emotional distress upon Mrs. Melton by its security
guard.

WHEREFORE, the plaintiff demands 3judgment against the
defendant, Food Lion, Inc., in the sum of FIFTY THOUSAND DOLLARS
($50,000.00) compensatory damages and FIFTY THOUSAND DOLLARS

($50,000.00) punitive damages plus interest and costs.

COUNT IV
(False Imprisonment)
26. The plaintiff reaffirms and reallege paragraphs 1 through
25 as if fully set forth here.
27. Food Lion, by its employee and agent, falsely imprisoned

Mrs. Melton causing her great injury as set forth above.

[ By



28. Food Lion, through its actions and inactions, has
ratified, condoned and endorsed the false imprisonment of Mrs.
Melton by its security guard.

WHEREFORE, the plaintiff demands Jjudgment against the
defendant, Food Lion, Inc., in the sum of FIFTY THOUSAND DOLLARS
($50,000.00) compensatory damages and FIFTY THOUSAND DOLLARS

($50,000.00) punitive damages plus interest and costs.

COUNT V
(Negligence)

29. The plaintiff reaffirms and realleges paragraphs 1
through 28 as if fully set forth here.

30. Food Lion was independently negligent in continuing to
allow the security guard to act as a security guard in its stofé
since Food Lion knew or should have known that he would engage in
such outrageous conduct.

31. Food Lion's negligence has proximately caused Mrs. Melton
great injury all as set forth above.

WHEREFORE, the plaintiff demands Jjudgment against the
defendant, Food Lion, Inc., in the sum of FIFTY THOUSAND DOLLARS
($50,000.00) compensatory damages plus interest and costs.

TRIAL BY JURY IS DEMANDED.

CHRISTINE F. MELTON

By ¢/£¢425A¢%2241~NAV/AL““’

Counsel




William H. Shewmake
Samuel Baronian, Jr.
COATES & DAVENPORT

5206 Markel Road

P. 0. Box 11787

Richmond, Virginia 23230
(804) 285-7000



VIRGINTIA:

IN THE CIRCUIT COURT OF THE COUNTY OF HENRICO

CHRISTINE F. MELTON,
Plaintiff,

V. Case No. CL9S2-263

FOOD LION, INC.,

Defendant.

Tt N S Nt N i N S S

FOOD LION, INC.'S GROUNDS OF DEFENSE

Defendant, Food Lion, Inc., by counsel, responds to the alle-
gations contained in plaintiff's Motion for Judgment as follows:

1. Food Lion admits that a woman who is believed to be the
plaintiff entered a Food Lion store in Henrico County on April 19,
1991. Food Lion denies that it is, or ever was, the owner of a
grocery store in Henrico County, but Food Lion admits that it
leases premises in Henrico County.

2 Food Lion lacks knowledge or information sufficient to
admit or deny the allegations of paragraph 2, and calls for strict
proof thereof.

. Food Lion denies that the plaintiff was "accosted" by a
security guard. Food Lion admits that a woman who is believed to
be the plaintiff was stopped as she was leaving the store by a Food
Lion loss prevention agent.

4. Food Lion admits that the loss prevention agent who
stopped the plaintiff was an agent and employee of Food Lion.

B Food Lion denies the allegations of paragraphs 5 and 6.




6. Food Lion admits that the loss prevention agent displayed
his identification card to the plaintiff. All other allegations
contained in paragraph 7 are denied.

T Food Lion denies the allegations contained in paragraph

8 Food Lion admits that the loss prevention agent was
unable to verify that the plaintiff had shoplifted. Food Lion
denies the remaining allegations of paragraph 9.

9. In response to paragraph 10, Food Lion denies that the
loss prevention agent searched the plaintiff or her purse, and
admits that he was unable to verify that the plaintiff had
shoplifted.

10. Food Lion denies the allegations of paragraph 11.

11. Food Lion is without knowledge or information sufficient
to admit or deny the allegations of paragraph 12 and calls for
strict proof thereof.

12. Food Lion admits that the loss prevention agent was a
Food Lion employee and that he was acting within the scope of his
employment.

13. Food Lion denies the allegations of paragraphs 14, 15 and
16.

COUNT I
(Defamation)

14. Food Lion incorporates and realleges its responses to
paragraphs 1 through 16 of the Motion for Judgment as if fully set
forth herein.

15. Food Lion denies the allegations of paragraphs 18 and 19.

2




COUNT II
(Insulting Words)

16. Food Lion incorporates and realleges its responses to
paragraphs 1 through 19 of the Motion for Judgment as if fully set
forth herein.

17. Food Lion denies the allegations of paragraphs 21 and
22,

COUNT IIT
(Intentional Infliction of Emotional Distress)

18. Food Lion incorporates and realleges its responses to
paragraphs 1 through 22 of the Motion for Judgment as if fully set
forth herein.

19. Food Lion denies the allegations of paragraphs 24 and
25.

20. Food Lion further denies that the plaintiff has suffered
any physical or bodily injury which would support a claim for
intentional infliction of emotional distress.

COUNT IV
(False Imprisonment)

21. Food Lion incorporates and realleges its responses to
paragraphs 1 through 25 of the Motion for Judgment as if fully set
forth herein.
| 22. Food Lion denies the allegations of paragraphs 27 and 28.

COUNT V
(Negligence)

23. Food Lion incorporates and realleges its responses to
paragraphs 1 through 28 of the Motion for Judgment as if fully set

forth herein.

10




24. Food Lion denies the allegations of paragraphs 30 and 31.

25. Food Lion denies that it is liable to plaintiff in any
amount or for any reason whatsoever.

26. Food Lion affirmatively alleges that its loss prevention
agent had probable cause to believe that the plaintiff had engaged
in shoplifting and that all counts of the plaintiff's action are
therefore barred by Va. Code Ann. § 18.2-105.

27. Food Lion reserves the right to assert all other lawful
defenses to plaintiff's claim.

WHEREFORE, Food Lion, Inc., by counsel, moves the Court to
dismiss all counts of the plaintiff's Motion for Judgment and to

award it costs expended in defense thereof.

FOOD LION, INC.

By: &f}ﬁﬁka__’

Counsel

Robert M. Buell, Esquire
McGUIRE, WOODS, BATTLE & BOOTHE
One James Center

901 East Cary Street

Richmond, Virginia 23219-4030
(804) 775-4386

Counsel for Defendant

11




CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing Food Lion,

Inc.'s Grounds of Defense was mailed, first-class postage prepaid,

this the {£J1 day of April, 1992, to William H. Shewmake, Esquire,

Coates & Davenport, 5206 Markel Road, Post Office Box 11787,

Richmond, Virginia 23230, counsel for plaintiff.

ot W, Ton

7839 u:\foodlion.dir\mel ton.dir\mel ton.god




VIRGINTIA:

IN THE CIRCUIT COURT OF THE COUNTY OF HENRICO

CHRISTINE F. MELTON,
Plaintiff,
Vs Case No. CL92-263

FOOD LION, INC.,

N Nt S N St N i i

Defendant.

FOOD LION, INC.'8 RESPONSE TO
THE PLAINTIFF'S REQUEST FOR ADMISSION

Food Lion, Inc., by counsel, pursuant to Rule 4:11 of the
Rules of the Supreme Court of Virginia, responds to the plaintiff's
Request for Admission as follows:

: Admit that the defendant owns the store in question.

Response: Denied.

2. Admit that the defendant owned the store in question on
April 19, 1991.

Response: Denied.

i 1 Admit that during his encounter with the plaintiff on
April 19, 1991, the security guard referred to in the plaintiff's
Motion for Judgment was employed by the defendant.

Response: Food Lion admits that the loss prevention
agent referred to in the motion for judgment was employed by Food
Lion.

4. Admit that Food Lion, Inc. is the defendant's correct and
full name.

Response: Admitted.

13




8. Admit that at the time of the plaintiff's encounter with
the security guard referred to in the plaintiff's motion for
judgment, the security guard was acting within the scope of his
employment with the defendant.

Response: Food Lion admits that during all times
relevant to this action, the loss prevention agent was acting

within the scope of his employment with Food Lion.

FOOD LION, INC.

By L/ZL/«"WM

Counsel

Robert M. Buell, Esquire
McGUIRE, WOODS, BATTLE & BOOTHE
One James Center

901 East Cary Street

Richmond, Virginia 23219-4030
(804) 775-4386

Counsel for Defendant

14




CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing Food Lion,
Inc.'s Response to the Plaintiff's Request for Admission was
hand-delivered this the éLfi_ day of April, 1992, to William H.
Shewmake, Esquire, Coates & Davenport, 5206 Markel Road, Post

Office Box 11787, Richmond, Virginia 23230, counsel for plaintiff.

Z/me% . ﬁz&

7839 u:\foodlion.dir\melton.dir\admission.rsp




VIRGINTIA

IN THE CIRCUIT COURT FOR THE COUNTY OF HENRICO

CHRISTINE F. MELTON
Plaintiff,
b7 CASE NO. CL92-263

FOOD LION, INC.

Defendant.

MOTION TO AMEND FOOD LION, INC.’S GROUNDS OF DEFENSE

Defendant, Food Lion, Inc., by counsel and pursuant to Rule
1:8 of the Rules of the Supreme Court of Virginia, hereby
requests leave of Court to amend its Grounds of Defense for the
reasons stated in the accompanying memorandum of points and

authorities in support of this motion.

-

-
- -,

By:_ .~ o e G g
Of Counsel

H. Carter Redd

McGUIRE, WOODS, BATTLE & BOOTHE
One James Center

Richmond, Virginia 23219

16




CERTIFICATE OF SERVICE
I hereby certify that a true and exact copy of the foregoing
Motion to Amend Food Lion, Inc.’'s Grounds of Defense was mailed
this 7= day of November, 1993, to William H. Shewmake, Coates &

Davenport, 5206 Markel Road, Richmond, VA 23230, counsel for the

plaintiff.

i
- e e T

Mulkey\U:\P0060
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VIRGINIA:

IN THE CIRCUIT COURT OF THE COUNTY OF HENRICO

CHRISTINE F. MELTON,

Plaintiff,
Case No. CL92-263

V.

FOOD LION, INC.,

Defendant.

MEMORANDUM OF POINTS AND AUTHORITIES IN
SUPPORT OF DEFENDANT’S MOTION TO AMEND
FOOD LION, INC.’S GROUNDS OF DEFENSE

INTRODUCTION

Defendant Food Lion, Inc. ("Food Lion") has discovered that
its Grounds of Defense bears no relation to the incident alleged
by Plaintiff. The incident of which Plaintiff complains, as
described in her Motion for Judgment, is very similar to another
incident that occurred at the Food Lion store in question. The
Food Lion employees involved in the latter incident confused it
with Ms. Melton’s alleged incident. Since Food Lion is a large
grocery store chain which must rely on the memories of individual
employees, it prepared its Grounds of Defense based on its
employees’ recollections of an incident unrelated to the case at
hand. Accordingly, in the interests of justice, Food Lion
petitions the Court for leave to file Food Lion, Inc.’s First

Amended Grounds of Defense.

18




FACTS

Plaintiff’s Motion for Judgment alleges that a security
guard, acting as the agent and employee of Food Lion, accosted
her outside a Henrico County Food Lion store and accused her of
having stolen meat on or about April 19, 1991. Derrick Slater
was the Loss Prevention Agent for the relevant Food Lion during
the general time period surrounding that date. Troy Sutorka was
the assistant manager at the time of the alleged incident. They
recall an incident during which Slater did stop a woman whom he
had probable cause to suspect of stealing meat. When Food Lion
prepared its Grounds of Defense it did so based on that incident.

Christine Melton filed her Motion for Judgment in March of
1992. Depositions did not take place until October of 1993. Now
that depositions have proceeded, Mr. Slater realizes that the
incident that he recalled did not involve Plaintiff, whom he has
now seen face to face during deposition. The incident he
recalled involved a woman in her thirties. Ms. Melton is
considerably older. Mr. Sutorka concurs that the incident that
they recall involved a younger woman than Ms. Melton.

Neither Mr. Sutorka nor Mr. Slater has any recollection of
the incident that Ms. Melton alleges occurred or of Ms. Melton
shopping at Food Lion. Therefore, Food Lion seeks to amend its
Grounds of Defense to reflect its correct responses to
Plaintiff’s Motion for Judgment now that Food Lion is in a

position to understand that motion more fully.

19




ARGUMENT
Rule 1:8 of the Rules of the Supreme Court of Virginia
requires leave of Court before an amendment can be made to a

pleading, but states that "[l]eave to amend shall be liberally

granted in furtherance of the ends of justice." This liberality
extends to grounds of defense. See, e.g., Chitwood v. Prudential

Insurance Co. of Am., 206 Va. 314, 143 S.E.2d 915 (1965)

(affirming leave of court to amend grounds of defense to allege
facts learned during discovery, and affirming summary judgment
based on the newly alleged facts); Herndon v. Wickam, 198 Va.
824, 97 S.E.2d 5 (1957) (affirming a grant of leave to amend
grounds of defense eleven days before trial to plead a statute of
limitation defense which proved dispositive).

Defendant Food Lion’s Grounds of Defense is incorrect
because of similarities between two separate incidents. That
those incidents are not the same has come to light only after
discovery. To refuse Food Lion the chance to correct its Grounds
of Defense would not serve justice because the record would
remain incorrect. To allow Food Lion to amend would correct the
record and allow the case to proceed in accordance with the facts
as the parties understand them. Surely correction of a pleading
to state the true nature of the case is in furtherance of the

ends of justice.

20




CONCLUSION
For the above reasons Food Lion, Inc. requests leave of the

Court to amend its Grounds of Defense.

FOOD LION, INC.

— I
P
- = s 2

By -~ T e

of Coﬁisel

H. Carter Redd, # 34392
McGUIRE, WOODS, BATTLE & BOOTHE
One James Center

Richmond, VA 23219

(804) 775-1165

21




CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing
Memorandum of Points and Authorities in Support of Defendant’s
Motion to Amend Food Lion’s Grounds of Defense was mailed,
postage prepaid, this _/z_r_"’é day of November, 1993 to William H.
Shewmake, Coates & Davenport, 5206 Markel Road, Richmond, VA
23230,

i |la N 2 P
-

T ey Be, films

%
-

S

-’

Mulkey\U:P0059




VIRGINTIA A:

IN THE CIRCUIT COURT FOR THE COUNTY OF HENRICO

CHRISTINE F. MELTON
Plaintiff,
V. CASE NO. CL92-263

FOOD LION, INC.

Defendant.

FOOD LION, INC.’'S FIRST AMENDED GROUNDS OF DEFENSE

Defendant, Food Lion, Inc. ("Food Lion"), by counsel, with
leave of court to amend its Grounds of Defense, responds to the
allegations in plaintiff’s motion for judgment as follows:

1% Defendant lacks knowledge or information sufficient to
admit or deny the allegations of paragraph 1 and calls for strict
propf thereof.

B Defendant lacks knowledge or information sufficient to
admit or deny the allegations of paragraph 2 and calls for strict

proof thereof.

3. Defendant lacks knowledge or information sufficient to
admit or deny the allegations of paragraph 3 and calls for strict

proof thereof.

4. Defendant lacks knowledge or information sufficient to
admit or deny the allegations of paragraph 4 and calls for strict

proof thereof.

5. Defendant lacks knowledge or information sufficient to

admit or deny the allegations of paragraph 5 to the extent they

23




state alleged facts and calls for strict proof thereof.
Defendant denies the legal conclusion stated in paragraph 5.

6. Defendant lacks knowledge or information sufficient to
admit or deny the allegations of paragraph 6 and calls for strict
proof thereof.

7. Defendant lacks knowledge or information sufficient to
admit or deny the allegations of paragraph 7 and calls for strict
proof thereof.

8. Defendant lacks knowledge or information sufficient to
admit or deny the allegations of paragraph 8 and calls for strict
proof thereof.

9. Defendant lacks knowledge or information sufficient to
admit or deny the allegations of paragraph 9 and calls for strict
proof thereof.

10. Defendant lacks knowledge or information sufficient to
admit or deny the allegations of paragraph 10 and calls for
strict proof thereof.

11. Defendant lacks knowledge or information sufficient to
admit or deny the allegations of paragraph 11 and calls for
strict proof thereof.

12. Defendant lacks knowledge or information sufficient to
admit or deny the allegations of paragraph 12 and calls for
strict proof thereof.

13. Defendant denies the allegations of paragraph 13 and

14.




14. Defendant lacks knowledge or information sufficient to
admit or deny the allegations of paragraph 15 and calls for
strict proof thereof.

15. Defendant lacks knowledge or information sufficient to
admit or deny the allegations of paragraph 16 and calls for
strict proof thereof.

COUNT I

16. Defendant incorporates and realleges his responses to
paragraphs 1 through 16 of the Motion for Judgment as if fully
set forth herein.

17. Defendant denies the allegations of paragraphs 18 and
19.

COUNT II

18. Defendant incorporates and realleges his responses to
paragraphs 1 through 19 of the Motion for Judgment as if fully
set forth herein.

19. Defendant denies the allegations of paragraphs 21 and
22,

COUNT III

20. Defendant incorporates and realleges his responses to
paragraphs 1 through 22 of the Motion for Judgment as if fully
set forth herein.

21. Defendant denies the allegations of paragraphs 24 and

25 .
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COUNT IV

22. Defendant incorporates and realleges his responses to
paragraphs 1 through 25 of the Motion for Judgment as if fully
set forth herein.

23. Defendant denies the allegations of paragraphs 27 and
28.

COUNT V

24. Defendant incorporates and realleges his responses to
paragraphs 1 through 28 of the Motion for Judgment as if fully
set forth herein.

25. Defendant denies the allegations of paragraphs 30 and
3.

26. Defendant denies that it is liable to plaintiff in any
amount whatsoever.

27. Food Lion affirmatively alleges that if Food Lion was
involved in the alleged incident, it or its agent had probable
cause to believe that the plaintiff had engaged in shoplifting
and that all Counts of the plaintiff’s actions are therefore
barred by Virginia Code Ann. § 18.2-105.

28. Food Lion affirmatively alleges that the plaintiff
consented to some or all of the actions alleged in plaintiff’s
Motion for Judgment.

29. Food Lion affirmatively alleges that if it was involved
in the alleged incident, some or all of its actions were

justified by its common law right to defend its property.

il

26




30. Defendant reserves the right to assert all other lawful
defenses to plaintiff’s claim, including but not limited to the

Statute of Limitations.
WHEREFORE, Food Lion, Inc., by counsel, moves the Court to
dismiss all counts of the plaintiff’s Motion for Judgment and to

award defendant costs expended in defense thereof.

=

s
— —_

- ™
£ s i sepadiases
Of Counsel

By:

H. Carter Redd

McGUIRE, WOODS, BATTLE & BOOTHE
One James Center

Richmond, Virginia 23219

7




CERTIFICATE OF SERVICE
I hereby certify that a true and exact copy of the foregoing
Food Lion, Inc.’s First Amended Grounds of Defense was mailed
this _/:E day of November, 1993, to William H. Shewmake, Coates &

Davenport, 5206 Markel Road, Richmond, VA 23230, counsel for the

g

plaintiff. o T
/; -I"; ! —
//’ ! 4:@1 ,C?r; /4,&5241./

Mulkey\U:\P0062




VIRGINTIA

IN THE CIRCUIT COURT FOR THE COUNTY OF HENRICO

CHRISTINE F. MELTON
Plaintiff,
Vi, Case No. CLS2-263

FOOD LION, INC.

Defendant.

MOTION TO AMEND FOOD LION, INC.’S RESPONSE TO
PLAINTIFF’S REQUEST FOR ADMISSIONS

Defendant, Food Lion, Inc., by counsel and pursuant to Rule
4:11, hereby requests leave of Court to amend Food Lion, Inc.’s
Response to Plaintiff’s Request for Admission by filing Food
Lion, Inc.’s Amended Response to Plaintiff’s Requests for
Admission for the reasons stated in the accompanying memorandum

of points and authorities in support of this motion.

V4

By A

g
.

By: T Com /",W
Of Counsel

H. Carter Redd

McGUIRE, WOODS, BATTLE & BOOTHE
One James Center

Richmond, Virginia 232189
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CERTIFICATE OF SERVICE
I hereby certify that a true and exact copy of the foregoing
Motion to Amend Food Lion, Inc.’s Response to Plaintiff’s Request
for Admissions was mailed this 1zf£ day of November, 1993, to
William H. Shewmake, Coates & Davenport, 5206 Markel Road,

Richmond, VA 23230, counsel for the plaintiff.
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VIRGINIA:

IN THE CIRCUIT COURT OF THE COUNTY OF HENRICO

CHRISTINE F. MELTON,

Plaintiff,
Case No. CLS2-263

WV

FOOD LION, INC.,

Defendant.

MEMORANDUM OF POINTS AND AUTHORITIES IN
SUPPORT OF DEFENDANT'S MOTION TO AMEND
FOOD LION, INC.’S RESPONSE TO THE

PLAINTIFF’'S REQUEST FOR ADMISSION
INTRODUCTION

Defendant Food Lion, Inc. ("Food Lion") has discovered that
Food Lion, Inc.’s Response to the Plaintiff’s Request for
Admission ("Response") is in error. The incident of which
Plaintiff complains, as described in her Motion for Judgment, is
extremely similar to another incident that occurred at the Food
Lion store in question. The Food Lion employees involved in the
latter incident confused it with Ms. Melton’s alleged incident.
Since Food Lion is a large grocery store chain which must rely on
the memories of individual employees, it prepared its response
based on its employees’ recollections of an incident unrelated to
the case at hand. Accordingly, in the interests of justice, Food
Lion petitions the Court for leave to file Food Lion, Inc.’s

Amended Response to The Plaintiff’s Requests for Admission,
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amending Response Nos. 3 and 5 of Food Lion, Inc.’s Response to
the Plaintiff’s Request for Admission.’
FACTS

Plaintiff’s Motion for Judgment alleges that a security
guard, acting as the agent and employee of Food Lion, accosted
her outside a Henrico County Food Lion store and accused her of
having stolen meat on or about April 19, 1991. Derrick Slater
was the Loss Prevention Agent for the relevant Food Lion during
the general time period surrounding that date. Troy Sutorka was
the assistant manager at the time of the alleged incident. They
recall an incident during which Slater did stop a woman whom he
had probable cause to suspect of stealing meat. When Food Lion
prepared its Response, it did so based on that incident.

Accordingly, Food Lion admitted that "the loss prevention
agent referred to in the motion for judgment was employed by Food
Lion." Response No. 3. Mr. Slater and Mr. Sutorka believed,
based on their memory of a different incident, that plaintiff’s
motion for judgment and requests for admission referred to Mr.
Slater by the erroneous term "security guard." Food Lion does
not and did not employ a security guard at the subject store.
Mr. Slater was the only loss prevention agent associated with
that store at the relevant time. Under this reasoning, Food

Lion also admitted that "during all times relevant, the loss

A copy of Food Lion, Inc.’s Amended Response to the
Plaintiff’s Request for Admission is attached as Exhibit A.

-
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prevention agent was acting in the scope of his employment with
Food Lion." Response No. 5.

Christine Melton filed her Motion for Judgment in March of
1992. Depositions did not take place until October of 1993. Now
that depositions have proceeded, Mr. Slater realizes that the
incident that he recalled did not involve Plaintiff, whom he has
now seen face to face during deposition. The incident he
recalled involved a woman in her thirties. Ms. Melton is
considerably older. Mr. Sutorka concurs that the incident that
they recall involved a younger woman than Ms. Melton.

Neither Mr. Sutorka nor Mr. Slater has any recollection of
the incident that Ms. Melton alleges occurred or of Ms. Melton
shopping at Food Lion. Plaintiff’s references to a "security
guard" refer to a person and incident unfamiliar to Sutarka and
Slater, or to anyone else at Food Lion. The "loss prevention
ageﬁt" referred to in the Response is not the "security guard"
mentioned in the Requests. Therefore, Food Lion seeks to amend
its Grounds of Defense to reflect its correct responses to
Plaintiff’s Requests for Admission now that Food Lion is in a
position to understand those requests.

ARGUMENT

Under Rule 4:11 of the Rules of the Supreme Court of
Virginia this Court may permit withdrawal or amendment of
admissions "when the presentation of the merits of the action
will be subserved thereby and the party who obtained the

admission fails to satisfy the court that withdrawal or amendment
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will prejudice him in maintaining his action or defense on the.
merits."

Amendment of Food Lion’s Response will subserve the
presentation of the merits of the case. The Response is in error
because it refers to the wrong incident and is pertinent only to
questions about an incident that is not the subject matter of
this action. An amended response would be pertinent to questions
about the correct incident. To allow truthful answers about the
correct incident can only promote the presentation of the merits.

Furthermore, amendment will not prejudice Plaintiff’s
ability to maintain her action on the merits. Responses based on
an incident other than the one giving rise to the action cannot
affect Plaintiff’s presentation of the truth about the proper
incident one way or the other. Moreover, Food Lion’s Response is
framed in terms of a "loss prevention agent," while Plaintiff’s
Requests speak only of a "security guard." On their faces the
two documents do not relate to each other in this respect.
Amendment to reflect a truthful relation between them can only
help the Plaintiff’s ability to maintain her action on the
merits.

CONCLUSION

For the above reasons Food Lion, Inc. requésts leave of the
Court to file Food Lion, Inc.’s Amended Responses to Plaintiff’s
Requests for Admission, amending Response Nos. 3 and 5 of Food

Lion, Inc.’s Response to The Plaintiff’s Request for Admission.
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Of Counsel
H. Carter Redd, # 34392
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One James Center
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing
Memorandum of Points and Authorities in Support of Defendant’s
Motion to Amend Food Lion, Inc.’s Response to The Plaintiff’s
Request for Admission was mailed, postage prepaid, this j:i;_ day
of November, 1993 to William H. Shewmake, Coates & Davenport,

5206 Markel Road, Richmond, VA 23230.

Mulkey\U:P00EB
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VIRGINTIA

IN THE CIRCUIT COURT FOR THE COUNTY OF HENRICO

Christine F. Melton
Plaintiff,
R CASE NO. CL92-263

Food Lion, Inc.

Defendant.

FOOD LION, INC.’S AMENDED RESPONSE TO
THE PLAINTIFF’S REQUESTS FOR ADMISSION

Food Lion, Inc., by counsel, pursuant to Rule 4:11 of the
Rules of the Supreme Court of Virginia, amends its response to
the plaintiff’s Request for Admission as follows:

1 Admit that the defendant owns the store in question.

Response: Denied.

s Admit that the defendant owned the store in question on
April 19, 1991.

Response: Denied.

3 Admit that during his encounter with the plaintiff on
April 19, 1991, the security guard referred to in the plaintiff’s
Motion for Judgment was employed by the defendant.

Response: Denied.

4. Admit that Food Lion, Inc. is the defendant’s correct

and full name.
Response: Admitted.
5, Admit that at the time of the plaintiff’s encounter

with the security guard referred to in the plaintiff’s motion for
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judgment, the security guard was acting within the scope of his
employment with the defendant.

Response: Denied.

FOOD LION, INC.

,/, P
- ‘s

By: o e i /f,.égu—p

—

Counsel

H. Carter Redd, Esquire
McGUIRE, WOODS, BATTLE & BOOTHE
One James Center

901 East Cary Street

Richmond, Virginia 23219-4030
(gpay - 7751155

Counsel for Defendant
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CERTIFICATE OF SERVICE

I hereby certify that a true and exact copy of the foregoing
Food Lion, Inc.’s Amended Response to the Plaintiff’s Requests
for Admission was mailed this Jilfrday of November, 1993, to
William H. Shewmake, Coates & Davenport, 5206 Markel Road,

Richmond, VA 23230, counsel for the plaintiff.
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VIRGINIA:

IN THE CIRCUIT COURT OF THE COUNTY OF HENRICO

CHRISTINE F. MELTON,

FOOD LION, INC.,

and

DERRICK SLATER,

Plaintiff,

Case Nos. 92-263
92-518

Defendants.

x 9 9e S0 09 0% 86 @0 S8 0% o0 B% e 00 on en x

Before: L. A. HARRIS, JR., JUDGE

March 11, 1994
9:10 a.m.

Richmond, Virginia

HALASZ & HALASZ
Court Reporters
P.O. Box 223
Richmond, Virginia 23202
(804) 741-5200
Reported by: Joseph C. Spontarelli

HALASZ & HALASZ
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APPEARANCES:

SHEWMAKE & BARONIAN, P.C.

By: William H. Shewmake, Esquire
5413 Patterson Avenue

Richmond, Virginia 23226

On Behalf of the Plaintiff

McGUIRE, WOODS, BATTLE & BOOTHE
By: H. Carter Redd, Esquire
One James Center

Richmond, Virginia 23219-4030
On Behalf of the Defendant
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PROCEEDTINGS

THE COURT: Are these the same case,
just against different people?

MR. SHEWMAKE: They have been
consolidated.

THE COURT: All right.

There is a motion to amend the Grounds
of Defense. Is that what we're here for?

MR. REDD: Yes, Your Honor.

Good morning, Your Honor. My name is
Carter Redd. I represent Food Lion and Mr. Slater.

The background of this case is that the
plaintiff, Mrs. Melton, has sued Food Lion and then i
Mr. Slater claiming that a Food Lion employee !
apprehended her in the parking lot at a shopping
center at the corner of Parham Road and Route 1 and
asked her if she had meat in her purse. After a
certain length of time she voluntarily opened her
purse and show him she did not have meat in her
purse, at which point he apologized and she went
home. This was a Friday.

She then developed a headache which

continued throughout the weekend. She went to the
doctor and she has a $35 medical bill and claims that

she has a continuing fear that if she opens her purse

HALASZ & HALASZ 3
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in a supermarket she'll be accused of shoplifting.

We are here today to amend or ﬁo request
that we be granted leave to amend our Grounds of
Defense and Admissions on behalf of Food Lion and the
Grounds of Defense on behalf of Derrick Slater.

I have Mr. Slater and a Mr. Sutorka, who
was the assistant manager of the store in gquestion,
here to testify as to how the investigation of the
incident was conducted to show that we came up with
the wrong incident.

Food Lion investigated it based on the
Motion for Judgment which stated that there was a
women involved, meat involved, shoplifting on or
about April 19, 1991 and based on those facts Food
Lion ultimately talked to Mr. Slater and to
Mr. Sutorka, who recollected a different incident.

THE COURT: You want to amend the
Grounds of Defense to reflect this incident --
whatever your defense is -- and amend your Admissions
in the same light, is that what you want to do?

MR. REDD: That's correct.

THE COURT: Is the case set for trial?

MR. SHEWMAKE: Yes, sir, Your Honor, on
March 24th.

MR. REDD: We had this scheduled for

HALASZ & HALASZ 4
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early February but the ice storm knocked it out.

MR. SHEWMAKE: Your Honor, this incident
occurred on April 19, 1991. Substantially before the
one-year Statute of Limitations I contacted Food
Lion, had some discussions with their adjuster and
advised them in writing that although I wanted to
continue settlement negotiations I needed to get
discovery going because when Mrs. Melton had called
the store and asked for the manager and he got on the
phone, he indicated that Food Lion didn't have
jurisdiction over the loss prevention agent. I
feared that person would be an independent
contractor.

I filed, well within the Statute of
Limitations, all my discovery, Request for Production
of Documents, Interrogatories and Request for
Admissions. McGuire/Woods called me. At that time
it was Rob Buell who was handling it. He asked for
an extension to the Grounds of Defense. I made it
clear that as a professional courtesy I would be glad
to give him the extra week, provided he answered my
discovery by April 6, 1992. He agreed to that.

Oon April 6, 1992 he filed his Grounds of
Defense, which I had agreed to, and he admitted in

the Request for Admissions that it was a Food Lion

HALASZ & HALASZ 5
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employee acting within the scope of the employment
but he did not provide me with the Interrogatory
Ansvers.

I immediately did a B-6 deposition
notice prior to the running of the Statute of
Limitations for the corporate designee. One of the
things I asked for was any person who could testify
as to the identity of the employee that accosted
Mrs. Melton. I talked with Mr. Buell and indicated
that if he would provide me with those Interrogatory
Answers before that statute would run I would agree
to postpone the deposition. He did that. He named
Derrick Slater as the defendant. In consideration of
that I wrote a letter saying I would agree to
indefinitely postpone that deposition.

From that time this case changed hands
several times at McGuire/Woods. It was first
Mr. Buell then it was Miss Butterworth then Mr. Redd
and that caused a delay.

They claimed surprise at the October
1993 deposition that Mrs. Melton is an older lady.
On May 5, 1992 I sent Mr. Buell a letter where I
pointed out there were some discrepancies in their
Interrogatory Answers and my client's version of what

happened. I also described Mrs. Melton in detail.

HALASZ & HALASZ 6
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Specifically I said Mrs. Melton is a 70-year-old
Caucasian widow who has white hair, small and thin,
has a mild voice and comes across as the perfect
grandmother.

In July of that year Mr. Buell responded
and rejected my settlement offer. I also noted to
him the conversation that Mrs. Melton had with the
manager when he said, this is the second time it's
happened. I'm sorry, but I don't have any
jurisdiction over this man. At no time did Mr. Buell
indicate that he was taking issue with that. His
letter to me simply said that wasn't admissible or
relevant.

Since all this happened, the first time
I hear that there is any problem is in October of
'93, a year and a half later. To this date they have
not identified the employee who accosted her. Indeed
they have changed their defense now, more than two
years after the statute has run, to say we don't know
who it is. We don't have any documents. They
haven't come forward to identify who it is.

If the Grounds of Defense and the
Request for Admissions were amended, the Statute of
Limitations would have run on the individual

defendant and it would have greatly prejudiced our

HALASZ & HALASZ 7
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ability to locate the person who did accost her.

THE COURT: What is your comment aiong
that line? What do you do now when you have admitted
he is the person, they go along the way and the
Statute of Limitations has now run?

MR. REDD: Your Honor, there is always
the possibility of waiving the statute.

THE COURT: Do you know who the person
is?

MR. REDD: Food Lion has no record of
this incident whatsoever. Food Lion has no one who
recollects this incident. Our answers to those
gquestions are based on an incident that is not
related to this case.

The Court clearly has the discretion to
grant us the leave pursuant to Rule 1:8. I frankly
don't see how it could possibly be in the interest of
justice to hold Food Lion to answers that have
nothing to do with this case.

THE COURT: Maybe Food Lion should
investigate a little more. How could it be in the
interest of justice to allow Food Lion to answer
saying yes, this is the man and then go along and the
Statute of Limitations runs and now you're saying we

are were wrong, it really isn't him. Now they don't

HALASZ & HALASZ 8
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have any cause of action personally against whoever
it may be when Food Lion is saying they are not
responsible for the person regardless of whoever it
may be.

MR. REDD: Your Honor, Food Lion would
waive the Statute of Limitations.

THE COURT: I assume Food Lion is
agreeing to be responsible for any personal action

against the employee who is responsible?

MR. REDD: If that's what it would take.

Food Lion doesn't even know that this
was a Food Lion employee. Whoever it was did not
identify himself as a Food Lion employee to
Mrs. Melton.

MR. SHEWMAKE: If I may, Your Honor,
there are two issues in this, one, whether we can
identify it is a person who was acting within the
scope of employment for Food Lion and then there is
the probable cause defense. What Mr. Redd is saying
at this late date is not only do I not have a cause
of action against the person who accosted her but
they are trying to say we can't prove it was an
employee.

THE COURT: Can you?

MR. SHEWMAKE: It depends. I had the

HALASZ & HALASZ 9
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statement from the manager -- they say they can't
recall a phone conversation -- where she cails the
store, the women says I'll get the manager. Someone
gets on the phone. She tells him what happens. This
is on the day. The person on the phone says that's
the second time he's done that but I'm sorry, I don't
have jurisdiction over it. 1In depositions that's
what comes out. The manager of a store doesn't have
jurisdiction over the loss prevention agent.

THE COURT: Obviously you know who the
manager of the store was at that period of time.

MR. SHEWMAKE: We have the assistant
manager.

THE COURT: I assume you know.

MR. REDD: We had a manager and Food
Lion has talked to the manager who has no
recollection of that phone call. We have the
assistant manager here today because he is the person
who assisted in the investigation because he
remembered the incident along with Mr. Slater.

THE COURT: What incident?

MR. REDD: The incident that is not a
part of this case involving a younger woman and
shoplifting and meat. How it was discovered this

case does not relate to that incident was when

HALASZ & HALASZ 10
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Mr. Shewmake asked to have the depositions of

Mr. Sutorka and Mr. Slater at his office because his
client was old and didn't want to go downtown. I
then informed Mr. Slater and he said, wait a minute,
this was a younger woman we were talking about.

THE COURT: When is this case set for
< o b W B

MR. REDD: March 24th.

Your Honor, Mr. Shewmake has said it is
our duty to come forward with whoever did this.
Surely he has some burden in this matter.

MR. SHEWMAKE: Your Honor, we set out
the facts. I asked for all documents. The
deposition testimony is they don't keep these
records. They can't tell me who the loss prevenﬁion
agent is in that store.

Mr. Slater in fact testified in his
deposition I wouldn't have worked on a Friday. I
know I wasn't in the store because I didn't work on
Fridays. Then I have my May 1992 letter describing
my client in detail. Other than through Food Lion I
have no idea how I can discover what he is saying.
He hasn't come forward with who it was. He hasn't at
least made the proffer they will admit whoever it was

who accosted her was an employee acting within the

HALASZ & HALASZ 11
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scope of employment.

I anticipate they are going to try to
convince a jury at this late date we can't prove it
was an employee. That would be incredibly unfair in
that since the filing of this litigation I did all
the discovery I possibly could, Your Honor.

THE COURT: What is the admission that
you're concerned about?

MR. REDD: We have admissions that she
was at the store. We don't even know that.

THE COURT: What else?

MR. SHEWMAKE: I can read two of them.
Admit during his encounter with the plaintiff on
April 19, 1991 the security guard referred to in the
Plaintiff's Motion for Judgment was employed by the
defendant, Food Lion. Admit at the time of the
plaintiff's encounter with the security guard
referred to in the Plaintiff's Motion for Judgment
the security guard was acting within the scope of his
employment with the defendant. Food Lion admits that
during all times relevant to this action the loss
prevention agent was acting within the scope of his
employment with Food Lion. That was propounded on
April 6, 1992. Also in Interrogatory Answers where

they identify Mr. Slater.

HALASZ & HALASZ 12
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MR. REDD: We have amended those
Interrogatories or rather supplemented them.

Your Honor, that is the gist of the
matter. We have admitted based on our recollection
of an incident that has nothing to do with the case
that Mrs. Melton was a shopper there and that the
security guard that the Motion for Judgment refers
to -- whoever the person was =-- was a Food Lion
employ. In fact, there is no record of this
incident.

THE COURT: Let me ask you this: Is
Food Lion willing to accept any liability for an
individual -- let's assume, Mr. X was involved in
this incident. 1Is the defense one of the Statute of

Limitations can run against that person?

MR. REDD: Your Honor, if that's what it

takes to amend these, yes.

MR. SHEWMAKE: Your Honor, the problem
with that is at this late date what I expect their
defense to be is we can't prove it was an employee
and they deprived us of that opportunity.

THE COURT: Tell me how you have been
deprived? What can you not do now that you could
have done then?

Suppose they would have answered we

HALASZ & HALASZ 13
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don't know anything about this =- that's the bottom
line? |

MR. REDD: Yes, Your Honor.

THE COURT: What could you have done
that you cannot do now?

MR. SHEWMAKE: Quite frankly, they say
the manager can't recollect the conversation. This
all came out two and a half, three years out. They
haven't produced any records to show who the managers
were in the store at the time.

THE COURT: You're going to need to do
that.

MR. REDD: We have produced a record of
who all the employees were during the timeframe.

THE COURT: Certainly it shouldn't be
real hard for you to find out who the manager was.

MR. REDD: That's stated in deposition
testimony.

MR. SHEWMAKE: They don't know which one
it was at any given time. He can't remember it. I
think at the very lease if Mr. Slater is let out or
allowed --

THE COURT: I'm not letting anybody out
at this point.

MR. SHEWMAKE: If he is allowed to amend

HALASZ & HALASZ 14
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his Grounds of Defense, Food Lion, at the very least,
should not be able to, at this late date, say iﬁ was
not an employee acting within the scope of the
employment.

THE COURT: If they don't know that it
was and they got the incidents mixed up, is that in
the interest of justice?

MR. SHEWMAKE: Yes, sir, Your Honor. 1In
May of '92 I identified her at length and they do not
respond. At this point they are saying nobody can
remember anything two and a half, three years down
the road. That may very well have not been the case
less than a year down the road.

The other issue that to me is critical
to the case, there should be no objection to
Mrs. Melton describing what the person showed her and
also the conversation she had.

THE COURT: She certainly can testify to
that. There would be no objection to that.

MR. REDD: To what the person showed
her?

THE COURT: Yes, and what the
conversation was.

MR. SHEWMAKE: There is no objection to

her testifying concerning the phone call she placed
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to Food Lion on that date?

MR. REDD: I haven't given that.matter
much thought. It strikes me as hearsay.

THE COURT: 1It's an exception. 1It's
your party. Food Lion is a party. Whether the jury
accepts it or not is something else. I think this
will be admissible.

MR. SHEWMAKE: I don't want them saying
she didn't physically see them, it was over the
phone.

THE COURT: If she testifies that she
called Food Lion and they identified themselves as so
and so and what-have-you, all that conversation will
come in. Whether the jury chooses to accept it or
not, that's up to themn.

MR. REDD: Your Honor, I would also
state that if Mr. Shewmake feels they need further
time to investigate =--

THE COURT: I'll give you further time
based on the amended Pleadings. If you want a
continuance of the trial date, I'll certainly give
you that without question.

MR. SHEWMAKE: May I have just a moment
with my client?

THE COURT: Here is what my thinking is:

HALASZ & HALASZ 16
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I'm allowing the amendment to the Grounds of Defense
and the Admissions on the condition that Food Lion
accepts any responsibility that can be shown against
an individual employee, person or what-have-you. We
all know what we're talking about =-- that a defense
of Statute of Limitations would allude to. I'm not
sure I said that real well. I hope everybody
understands what I'm saying.

MR. REDD: I brought an order this
morning but it does not have that language in.

THE COURT: In other words, if he finds
out Mr. Smith was the person and brings an action
against Mr. Smith and Mr. Smith says hey, the Statute
of Limitations has run and he can prove everything
else in the case, then Food Lion's going to be
responsible for whatever damages are shown.

MR. SHEWMAKE: As part of the ruling I
can still submit as evidence their previous
Admissions? It goes to the weight of the evidence.

THE COURT: Exactly right. Obviously
you can put on evidence of this is the reason why.
It's a matter of evidence, exactly right.

Why don't we pass it by for a few
minutes and you-all can talk about it.

(Recess.)

HALASZ & HALASZ 17
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THE COURT: Where are we, Mr. Shewmake?

MR. SHEWMAKE: Your Honor, my client
doesn't want to have this case continued. She wants
to get this over with.

For the record, I would like to
introduce some of the letters and so forth that I was
referring to in the hearing.

THE COURT: For this hearing or do you
want to save them for trial?

It's kind of an unusual situation. I
don't know why I had this hearing set with me.
Unfo:tunately I have a capital murder case during
that same period of time.

MR. SHEWMAKE: That's why it concerns
me; that if the conversations are admissible and Your
Honor isn't the Judge --

THE COURT: 1It's March 24th. Hang on.

(Recess.)

THE COURT: Tell me the conversation
that you wish admitted into evidence.

MR. SHEWMAKE: On the afternoon that
this occurred my client went home and shortly
thereafter she phoned this store --

THE COURT: She called Food Lion?

MR. SHEWMAKE: Yes. Someone picked up.
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She said she needed to talk to the manager and
started describing what happened. The person said,
wait, let me get a manager. Some man came to the
phone.

THE COURT: Who identified himself?

MR. SHEWMAKE: Not by name but
identified himself as a manager of Food Lion;
confirmed that the person worked for Food Lion but he
wasn't =-- he didn't have jurisdiction over him and
this is the second time that he's done something 1like
this. That's the conversation that we went on --
given three years of saying they can't recollect.

THE COURT: All right.

Your would put on evidence through your
client that this conversation took place?

MR. SHEWMAKE: Yes, sir, Your Honor.

THE COURT: Would you have an objection
to that?

MR. REDD: Your Honor, the objection
would be hearsay but my understanding is that would
be an agent of Food Lion.

THE COURT: Exactly. I think you're
exactly right.

I would allow that conversation into

evidence as being exactly as stated. It's an
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exception to the hearsay rule. It's .a matter of
weight. Obviously you can put on evidence it either
did or didn't take place. As far as admissibility, I
would allow it.

MR. REDD: Your Honor, the original
letter that said that was inadmissible stated that it
was inadmissible on relevancy grounds because the
defense was probable cause at the time.

THE COURT: I understand. I would allow
that in.

Now, you've got that in the record.

That ruling has been made. "'If I'm not able to try
the case on that day Judge Tidey will try the case.
That ruling has been made and will be part of that
case.

MR. SHEWMAKE: Thank you, Your Honor.

For the record, we had referred to
several letters and correspondence that I would like
to have made part of the hearing.

MR. REDD: Your Honor, I object to these
being entered for anything more than the limited
purpose of this hearing.

MR. SHEWMAKE: Yes, for the limited
purposes of this hearing to demonstrate the

conversations, when the Answers were received and so
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forth. oOnly for purposes this hearing.

THE COURT: Not if they are coming in at
the trial, only for purposes of this hearing?

MR. SHEWMAKE: Exactly. I talked to Mr.
Redd. His initial Interrogatory answers weren't
attached to his motion. We agreed to provide that to
the Court.

THE COURT: Do we have the order or are
you going to doctor the order?

MR. REDD: I have three orders but they
do not mention the language about the waiver of the
statute.

THE COURT: What are you going to do as
far as your Grounds of Defense?

MR. REDD: They have been filed.

THE COURT: All that's filed?

MR. SHEWMAKE: Yes, sir.

THE COURT: I know you object to it but
other than that you're willing to accept that as you
now have it?

MR. SHEWMAKE: Yes, sir, Your Honor.

MR. REDD: Your Honor, do you want me to
redraft this order?

THE COURT: I think that would be best.

MR. REDD: I'l1l send it to him.
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THE COURT: Yes. Just get it here.

all know where we are. You get me the ordef and

we'll go from that point.
Thank you all.
MR. REDD: Thank you, sir.

MR. SHEWMAKE: Thank you.

We

(Proceedings adjourned at 10:15 a.m.)
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REPORTER'S CERTIFICATE

I, Joseph C. Spontarelli, shorthand
reporter, do hereby certify that the pages contained
herein accurately reflect the notes taken by me, to

the best of my ability, in the above-styled action.

Joseph C. Spontarelli
Shorthand Reporter
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RECEIVED

VIRGINTIA: MAR 23 1994

CLERK'S OFFICE
HENRICO GIRGUIT COURT
IN THE CIRCUIT COURT OF THE COUNTY OF HENRICO

CHRISTINE F. MELTON,
Plaintiff,

CASE NO. CL92-263

v.

FOOD LION, INC.,
Defendant,
and

CHRISTINE F. MELTON,
Plaintiff,

CASE NO. CL92-518

V.

DERRICK SLATER,

Nt Nt Nt Nt N S St et St St i Y i it it St ot o it

Defendant.

MOTION IN LIMINE AND OBJECTION TO
INTRODUCTION OF EXHIBITS

Defendants Food Lion, Inc. ("Food Lion") and Derrick Slater
("Mr. Slater") respectfully submit the following Motion in
Limine:

Liea At a hearing on March 11, 1994, the Court granted the
motions of Food Lion and Mr. Slater to amend Derrick Slater’s
Grounds of Defense, Food Lion, Inc.’s Grounds of Defense, and
Food Lion, Inc.’s Response to Plaintiff’s Request for Admissions,

because these documents are not based on the incident subject to

€3




this litigation, but on the recollections of Food.Lion employees
of another incident.

2 Food Lion and Mr. Slater have submitted: Derrick
Slater’s First Amended Grounds of Defense, Food Lion, Inc.’s
First Amended Grounds of Defense, and Food Lion, Inc.’s Amended
Response to Plaintiff’s Request for Admissions

3; The Amended documents differ from the original
documents only in that they reflect Food Lion and Mr. Slater’s
knowledge of the proper incident. The Amended documents
otherwise contain all of the information to be found in the
original documents.

4. The plaintiff has listed the original pleadings and
admissions as exhibits to be used at trial: Derrick Slater’s
Grounds of Defense, Food Lion, Inc.’'s Grounds of Defense, and
Food Lion, Inc.’s Response to Plaintiff’s Request for Admissions.

5. These original pleadings and admissions contain nothing
relevant to the subject incident not already contained in the
amended versions.

6. Any portions of these original documents that differ
from the amended versions could only prejudice or confuse the
jury and complicate the trial. Should plaintiff introduce these
documents as evidence, these defendants would have to rehash the
explanation of why these documents refer to an irrelevant

incident in the first place. This explanation was given fully at
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the hearing on March 11, 1994, and such a rehash would needlessly
multiply the issues and waste the Court’s time.

7. Food Lion has also supplemented its interrogatories to
correct its answers to Interrogatory Nos. 2, 6, and 10. The
corrected answers reflect its knowledge of the incident subject
to this litigation.

8. The plaintiff has listed as an exhibit to be used at
trial Food Lion’s Interrogatory Answers, which also refer to the
wrong incident.

9. Food Lion’s original Answers to Interrogatory Nos. 2,
6, and 10 contain nothing relevant to the incident or damages at
issue in this litigation.

10. Any portions of these answers introduced at trial could
only prejudice or confuse the jury and complicate the trial.
Should plaintiff introduce these answers as evidence, these
defendants would have to rehash the explanation of why they were
incorrect in the first place in order to show that they are not
relevant. This explanation was given fully at the hearing on
March 11, 1994. It refers to actions taken during discovery not
to any issues posed by the Motion for Judgment.

11. The plaintiff has also listed as potential trial
exhibits Robert Buell’s letters of July 13, 1992, April 17, 1992,
and April 6, 1992; Carter Redd’s letter of October 7, 1993;
William Shewmake’s letters of May 5, 1992, April 16, 1992, and

March 2, 1992; Robert Buell’s telefax of March 31, 1992; Chrystal

23




Cowan’s letter of February 12, 1992; and the plaintiff’s April
17, 1992 notice of deposition.

12. This correspondence refers to the mistake leading to
the erroneous responses which prompted these defendants to
supplement their interrogatory answers and to request leave of
Court to amend their answers and admissions. This correspondence
is in no way relevant to the incident or damages at issue in this
litigation. This correspondence is to or from attorneys and is
argumentative only, not factual.

13. Any portions of this correspondence introduced as
evidence at trial could only prejudice or confuse the jury and
complicate the trial. Should plaintiff introduce this
correspondence as evidence, these defendants would have to rehash
the explanation of why the original pleadings and discovery
responses were incorrect in the first place in order to show that
the correspondence is not relevant. This explanation was given
fully at the hearing on March 11, 1994.

14. Because the plaintiff has listed all of these documents
as proposed exhibits and has sought to call one of Food Lion’s
and Derrick Slater’s attorneys as a witness at trial, these
defendants anticipate that the plaintiff will seek to villainize
Food Lion at trial by referring to Food Lion’s original
misconception of what incident was at issue here and by

characterizing that misconception as discovery abuse.
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15. Food Lion’s original misconception has nothing to do
with the alleged incident in a parking lot which is the subject
matter of this case. Therefore, that misconception and any
reference to it would raise only issues irrelevant, prejudicial,
and confusing to a jury. The function of a jury should be to
decide the factual dispute raised by the Motion for Judgment, not
to consider peripheral, unrelated matters.

Accordingly, defendants Food Lion, Inc. and Derrick Slater
respectfully request the Court to exclude Derrick Slater’s
Grounds of Defense; Food Lion, Inc.’s Grounds of Defense; Food
Lion, Inc.’s Response to Plaintiff’s Request for Admissions;
original Answers 2, 6, and 10 to plaintiff’s interrogatories;
Robert Buell’s letters of July 13, 1992, April 17, 1992, and
April 6, 1992; Carter Redd’'s letter of October 7, 1993; William
Shewmake’s letters of May 5, 1992, April 16, 1992, and March 2,
1992; Robert Buell’s telefax of March 31, 1992, Chrystal Cowan’s
letter of February 12, 1992; and the plaintiff’s April 17, 1992
notice of deposition from evidence at trial. These defendants
also respectfully request the Court to exclude from mention at
trial by the plaintiff or the defendants in testimony or argument

the fact that Food Lion and Derrick Slater originally filed
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incorrect pleadings and discovery responses or that Food Lion

changed its pleadings and discovery responses.

FOOD LION, INC.

-~
-

Fbos el
T s . <A 8

s Counsel

By

H. Carter Redd, Esqg.

McGUIRE, WOODS, BATTLE & BOOTHE
One James Center

901 East Cary Street

Richmond, VA 23219-4030

(804) 775-1155

Counsel for Defendant
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CERTIFICATE OF SERVICE
I hereby certify that a true copy of the foregoing was
delivered by hand this 23¢ day of March, 1994, to William H.
Shewmake, Esg., Shewmake, Baronian & Parkinson, 5413 Patterson
Avenue, Suite 101, P.O. Box 17675, Richmond, Virginia 23226,

counsel for plaintiff.
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.VIRGINIA:

IN THE CIRCUIT COURT OF THE COUNTY OF HENRICO

CHRISTINE F. MELTON,

)
)
Plaintiff, )

) Case No. CL92-263
)
. )
)
FOOD LION, INC., )
)
Dsfeondant )
ORDER

This day came the defendant, by counsel, and, upon motion of

the defendant after hearing arguments of counsel for all partiss,
it is hereby ORDERED that the Defendant’s Motion to Amend Food
Lion, Inc.’s Response to The Plaintiff’s Request for Admission is
hereby, GRANTED upon the condition that Food Lion, Inc. will
assume responsibility for the personal liability of any emplo.=e
who is found to have acted as alleged by Christine Melton in h=ar
Motion for Judgment against Derrick Slater in Case No. CLSIZ-351¢%,
which has been consolidated with this case, regardless of ths
running of any applicable Statute of Limitations to bar suit b

Christine Melton against that employee.

‘) ¥ -
ENTERED : .3 e I
P
Judge

I ask for this:
A COPY TESTE:

b Pl | S

H. Carter Redd DEPUTY CLERK
McGUIRE, WOODS, BATTLE & BOOTHE

One James Center

901 East Cary Street

Richmond, Virginia 23219
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Py h

William H. Shewhake
Coates & Davenport
5206 Markel Road

Richmond, VA 23230

Mulkey\U:P0069
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VIRGINIA:

IN THE CIRCUIT COURT OF THE COUNTY OF HENRICO

CHRISTINE F. MELTON,

Plaintiff,
Case No. CL92-263

Y.

FOOD LION, INC.,

— e e e e e e e e

Deieandant.

ORDER

This day came the defendant, by counsel, and, upon motic:n of
the defendant after hearing arguments of counsel for all parz:iss,
it is hereby ORDERED that the Defendant’s Motion to Amend Focg
Lion,- Inc.’'s Grounds of Defense is hereby, GRANTED upon the
condition that Food Lion, Inc. will assume responsibility for che
personal liability of any employee who is found to have act=Z as
alleged by Christine Melton in her Motion for Judgment agains:

Derrick Slater in Case No. CL92-518, which has been consclidar=d

il

M

with this cases, regardless of the running of any applicabl
Statute of Limitaticns to bar suit by Christine Melton again:z:

that employee.

ENTERED : Cﬁ e pndff

¢_% =
M - - YVONNE Mi
Ty o vu?
o WA ogS, S o

DEPUTY CLERK

H. Carter Redd
McGUIRE, WOODS, BATTLE & BOOTHE
One James Center
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901 East Cary Street
Richmond, Virginia 23219

9
Seen and 0:

William H. 'Shewmake
Coates & Davenport
5206 Markel Road
Richmond, VA 23230

Mulkey\U:P005 &
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VIRGINIA:

IN THE CIRCUIT COURT OF THE

CHRISTINE F. MELTON,

Plaintiff,

FOOD LION, INC.,
and
DERRICK SLATER,

Defendants.

COUNTY OF HENRICO

Case Nos. 92-263
92-518

NOTES OF MOTIONS
and TESTIMONY

xllll‘lIlll..lllll.O.lI!.lO.I.Ox

Before: GEORGE F. TIDEY, Judge

and a jury

March 24, 1994

10:00 a.m.

Richmond, Virginia

HALASZ & HALASZ
Court Reporters

P.0O. Box 223

Richmond, Virginia 23202
(804) 741-5200

Reported by: Joseph C.

Spontarelli

HALASZ & HALASZ

74




10

11

12

13

14

15

16

1.7

18

19

20

21

22

23

24

25

APPEARANCES:

SHEWMAKE & BARONIAN, P.C.

By: William H. Shewmake, Esquire
5413 Patterson Avenue

Richmond, Virginia 23226

Oon Behalf of the Plaintiff

McGUIRE, WOODS, BATTLE & BOOTHE
By: H. Carter Redd, Esquire
One James Center

Richmond, Virginia 23219-4030
On Behalf of the Defendant
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INDEX TO WITNESSES

Witness:

Christine F. Melton
Gertrude F. Lane
Wayne Melton
Frances Saunders
Derrick Slater

Troy Sutorka

James E. Whitaker

Direct

18
40
44
50
72
91

96

Cross

29

48

D

92

100

Redirect Recross

38

88

95

89
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Exhibit No.:

INDEX TO EXHIBITS

Plaintiff's Exhibit No. 1

(Receipt)

Page

20
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PROCEEDTINGS

THE CLERK: Christine F. Melton against
Food Lion, No. 92-263 and Christine F. Melton
against Derrick Slater, No. 92-518. Plaintiff ready
to proceed?

MR. SHEWMAKE: We are.

THE CLERK: Are the defendants ready to
proceed?

MR. REDD: Yes, we are.

We have a Motion in Limine.

MR. SHEWMAKE: We also have a
preliminary matter about an order that resulted from
Judge Harris' March 11th ruling.

THE COURT: I'll take the Motion in
Limine up after we select the jury.

You haven't signed either of these
orders, Mr. Redd.

MR. REDD: Your Honor, I have submitted
other orders which Mr. Shewmake also has which I have
signed.

THE COURT: The two handed to me do not
have your signature on them.

MR. SHEWMAKE: Your Honor, I talked with

Mr. Redd. our orders are the same except my order

HALASZ & HALASZ
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reflects that the plaintiff is allowed to introduce
the original Grounds of Defense. .O0n March 11th, as I

think Your Honor knows, there was a hearing to allow
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them to amend or supplement their request for
Admissions and their Grounds of Defense.

Essentially, early on they admitted --

THE COURT: I know all that.

MR. SHEWMAKE: Your Honor, in order to
amend Grounds of Defense and the Request for
Admissions there can't be any prejudice to the
plaintiff. I was very concerned about an amendment
coming three years down the road, especially when
Food Lion claims they can't find the person who
really approached Mrs. Melton.

When the Court allowed them to
supplement their Answers I specifically asked Judge
Harris on page 17 as part of the ruling if I can
still submit as evidence the previous admissions. It
goes to the weight of evidence. Judge Harris said,
exactly right. Obviously you can put on evidence of
this as the reason why it's a matter of evidence,
exactly right. That was part of his ruling to allow
them to amend that I could put in the original
answers. The Court ought to rule consistent with

Judge Harris. It would be tremendously prejudicial
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to allow them to supplement and further exclude the
original judicial admissions.

THE COURT: They would only be
admissible for impeachment, wouldn't they?

MR. SHEWMAKE: No, they are judicial
admissions. They admitted he's an employee. They
are admissible. They can attack it and that goes to
the weight. Judge Harris considered allowing them to
amend to allow me to put on the evidence. If they
want to attack it they can explain it to the jury.

THE COURT: 1Is your evidence from your
client going to be this is the gentleman that stopped
her?

MR. SHEWMAKE: She is going to say --

THE COURT: 1Is there evidence that this
is the man who stopped her?

MR. SHEWMAKE: No. She is going to say
she cannot positively identify him at this point.
That's why the Admissions are very important that
were answered more than a year prior to trial.

THE COURT: What is so important about
the Admissions?

MR. SHEWMAKE: Because they are going to
now claim three years later she cannot prove that it

was an employee.
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THE COURT: That's where the impeachment
comes in, doesn't it?

MR. SHEWMAKE: It's not a question of
impeachment. I first have to put on the evidence.

If this is an Admission from a party it's a hearsay
exception. Judge Harris, in allowing then,
specifically ruled I could put it into evidence.

That was the condition. If that isn't the case I
have been tremendously prejudiced and they should not
be allowed to supplement their Request for
Admissions. The rule requires that they can only
supplement if there is not prejudice to me.

THE COURT: There would be prejudice to
you if they are going to change the answer.

MR. SHEWMAKE: Your Honor, I have to
first put on prima facie evidence that it was an
employee.

THE COURT: How can you do that?

MR. SHEWMAKE: Your Honor, she is going
to say a man came out and showed her a badge and then
she called the store. She cannot positively say it's
him. She doesn't know the personnel records of Food
Lion.

I suspect Mr. Redd is going to say he

just accosted you. He could be some stranger, isn't
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that right, Mrs. Melton?

Your Honor, I move to strike because
they haven't proved it's an employee. That gets me
by that. That was a condition of Judge Harris'
ruling when he allowed them to supplement. It is a
Request for Admissions. It is in this case.

They have a right to rebut it and try to
explain it away. I have a right to introduce it. It
was a pleading in this case.

THE COURT: Call the jury.

MR. SHEWMAKE: When do you want to have
a motion to exclude witnesses, after the jury?

THE COURT: Yes.

MR. SHEWMAKE: Your Honor, before the
jury comes in I would nonsuit Mr. Slater's case.

Your Honor, is Mr. Slater now the
corporate representative?

THE COURT: I don't know.

MR. REDD: Mr. Slater is not the
corporate representative.

THE COURT: Who is going to be, anybody?

MR. REDD: I do not have a specific
corporate representative here. I have two managers
from Food Lion, both of which will testify.

THE COURT: I feel you're allowed to
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have a person from Food Lion with you at counsel
table if you want but you don't have to. It won't be
Mr. Slater since he's been non-suited.

MR. REDD: I would like Mr. Whitaker to
sit up here.

THE COURT: What is his name?

MR. REDD: His name is James E.
Whitaker.

THE COURT: Which Food Lion store is it?

MR. SHEWMAKE: The one at Route 1 and
Parham.

(Whereupon, a jury of seven was duly
selected and sworn or affirmed:)

(Recess.)

THE COURT: There was a motion to
exclude the witnesses. I'll ask all witnesses to
wait in the hall. Please do not discuss your
testimony with anybody while you're out there. We'll
call you in one at a time.

Let's handle the motions now while the
jury is out.

MR. REDD: Your Honor, as you have
already heard today, Mr. Shewmake wants to put on
evidence of the discovery matters that went on in

this case. Part of that evidence is Admissions and

HALASZ & HALASZ

10

83




10

11

12

13-

14

15

16

17

18

19

20

Z1

22

23

24

25

original Grounds for Defense. Other of that evidence
is correspondence between him and Food Lion andr
between him and lawyers for Food Lion.

It's Food Lion's position this is a case
of an incident in a parking lot. The burden of proof
is on Mrs. Melton to show that whatever she claims
happened in the parking lot happened to her because

of something that a Food Lion employee did.

I think you already understand how it is
that Food Lion gave incorrect answers in the first
place. Those answers should be irrelevant because
theylare about another incident. They do not apply
to this incident. Should the matter come up, the
trial could easily become a trial about how Food Lion
answered those questions. This is a peripheral
matter that can only be confusing to the jury, if not
prejudicial. I would ask that you preclude it from
the trial.

MR. SHEWMAKE: Your Honor, I did timely
discovery in this case to nail down that the person
who accosted my client was an employee. As time goes
by it is awfully hard to find witnesses, especially
in incidents like this. Within a year I propounded
them with the original Motion for Judgment and they

admitted it. We went almost three years on their
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Admissions. If they hadn't moved to withdraw or
supplement their Grounds of Defense and their Réquest
for Admissions I clearly could have put them in in my
case in chief. They could not have rebutted them at
all.

Judge Harris in balancing the equities
specifically ruled that they weren't conclusive. I
could still put them in, in my case in chief but they
weren't conclusive..

This is a jury trial. 1It's an issue of
fact of whether they made a mistake or not. They
claim they did but that's for the jury to decide,
Your Honor, because this is a jury trial.

THE COURT: It may be a jury trial but
there are certain aspects of law that I have to rule
on whether it's a jury trial or a non-jury trial,
isn't that right, Mr. Shewmake?

MR. SHEWMAKE: Yes, Your Honor.

Admissions of a party is admissible
evidence. You can rule whether it's an admission.
Clearly it is. There is a whole line of case law.
That was one of the specific conditions Judge Harris
imposed in allowing them to rebut it. The fact that
they can now put on evidence merely means it isn't

conclusive. The jury can weigh it -- as Judge Harris
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said, whatever weight they want to give it. It
doesn't prevent me from putting it in, in the case in
chief.

If they want to argue to a jury we got
it all wrong and we were just confused, that's up to
them. They are perfectly allowed to do that. As
Judge Harris recognized, it would be de minimus
prejudice in this case if they are allowed to lead me
to believe that is not an issue in the case. They
are Food Lion employees. They responded to it. I'm
relying upon it. Then near the trial, two and a half
years later, they say oh, just kidding, it was a

different incident.

THE COURT: I don't think they said just
kidding, Mr. Shewmake. Let's phase it straight up
1ike- 1% 1w,

MR. SHEWMAKE: Yes, Your Honor.

We were substantially prejudiced by
that. Now they are not coming back with any person
who is going to go back and say I remember the
conversation that he had when she called in. Yes,
I'm the person. That, coupled with the fact they are
not producing anybody, Judge Harris recognized I
should be allowed. I think the law entitles me,

independent of Judge Harris' ruling and conditions,
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and allows me to put it in as evidence. Then it's a
question of weight. Weight of evidence is always for
a jury. It is up to the jury to decide.

THE COURT: Mr. Redd is talking about
correspondence.

MR. SHEWMAKE: That's a separation issue
I'll address in a minute.

What I want to put in are their
Admissions that one, during the encounter with the
plaintiff on April 19, 1991 the security guard
referred to in the Plaintiff's Motion for Judgment
was employed by the defendant. They admitted that.
I based my whole case for two and a half years on
that. I have got that nailed down. They also
admitted that at the time of the plaintiff's
encounter with the security guard referred to in the
Plaintiff's Motion for Judgment the security guard
was acting within the scope of his employment with
the defendant. They admitted that. I based my whole
case for two and a half years on that. I nailed that
down.

Also, they admitted things in their
Grounds of Defense that go to the heart of the issue.
It's up to them to tell the jury why they are wrong

but it is clearly relevant, probative evidence. They
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are allowed to explain it. That doesn't prevent me
from introducing the evidence. That was the
condition of Judge Harris' ruling. If I'm not
allowed to put it in, in the case in chief and they
are allowed to move to strike my evidence because
three years later I couldn't prove it was an actual
employee, then obviously the prejudice was
substantial and they shouldn't be allowed to
supplement at all. Under the rules if I suffer that
type of prejudice they cannot change their Regquest
for Admissions.

The other issue on the correspondence,
which is really a separate issue, I expect them to
testify or call Mr. Slater who is going to say I know
it was two and a half years down the road but I
didn't realize it until October of 1993 that this was
an older lady. I have a redacted letter I sent to
Mr. Buell in May of 1992 around the time of these
requests where I described Mrs. Melton.

THE COURT: The letter is not coming in.

MR. SHEWMAKE: Those are two separate

issues, Your Honor.

MR. REDD: Your Honor, we have a record
on the hearing and he's characterized Judge Harris'

reasons for the statement that he can submit their
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previous rulings. There isn't any reasoning given in
that portion of the record. Judge Harris did,
however, note that they are not prejudiced because
it's their burden to show that it's a Food Lion
employee and if we didn't know in the beginning and
we had said so they would have the same burden then
that they have now. This is not a matter that
prejudices them.

Secondly, Admissions of a party are not
admissible unless moved into the record and they are
objectionable. We are objecting to these because
they relate to a different incident and they can be
nothing but confusing and only lengthen the trial.

THE COURT: Don't talk about the length
of the trial. I'm not going to worry about how long
we're here today.

MR. REDD: I would reiterate they can be
nothing but prejudicial and confusing.

MR. SHEWMAKE: Your Honor, I have the
transcript.

THE COURT: I'm not going to allow the
Admissions in your case in chief, Mr. Shewmake.

MR. REDD: Excuse me, Your Honor? You
said you are?

THE COURT: I am not going to allow the
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Admissions. They have been amended. They may have a
place in the trial. At this point they are notrgoing
to be in the case in chief.

MR. REDD: Thank you, Your Honor.

We still have the matter of the
correspondence.

THE COURT: I already ruled on that.
It's not coming in nor the Grounds of Defense.

We're going to be in recess for about
five minutes.

(Recess.)

MR. SHEWMAKE: Your Honor, very guickly
on these Admissions and Grounds of Defense, do you
want us to read them into the record sometime during
the trial?

THE COURT: That will be fine.

(Jury returned to the courtroomn.)

(Whereupon, opening statements were
presented to the jury on behalf of the plaintiff and
on behalf of the defendant.)

THE COURT: First witness, Mr. Shewmake?

MR. SHEWMAKE: Your Honor, I call
Christine Melton.

Your Honor, as an administrative matter

I believe there is a stipulation this occurred on a
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Friday afternoon and that the store itself was run by

the defendant Food Lion.
MR. REDD: That's correct.
THE COURT: Thank you.

CHRISTINE F. MELTON,

was sworn or affirmed and testified as follows:
DIRECT EXAMINATION
BY MR. SHEWMAKE:
Q Would you state your name, age and
address for the jury?
A Christine Melton. I live at 1803
Hungary Road.
Q Is that in the county?
A Henrico County.
Q Do you live with anyone?
A No.
Q How long have you lived there?
A Since 1984.
Q Do you remember the day in April of 1991

when you had an encounter at the defendant's Food

Lion store?

A I sure do.

Q Which store was that?

A Number 1 and Parham Road.
Q In Henrico County?
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MELTON-DIRECT-SHEWMAKE

A In Henrico County.
Q Do you know what day of the week it was?
A Friday.
Q What time of day was it, Mrs. Melton?
A About two or 3:00.
Q Was anyone with you?
A No.
Q What kind of car you were driving,
Mrs. Melton?
A "85 Oldsmobile.
o] Where did you park?
A I parked directly in front of the store

in the regular parking lot beside the handicapped

lane.
Q Why did you go to the store that day?
A Went there to get a chicken.
Q Tell us what you did when you got there.
A Well, I went in the store. Went right

straight back to the meat counter. I got the chicken
and put it in my basket. Then I saw a package of
pork chops there and I decided to buy them. I put
those in my basket. I went back through the checkout
stand and paid for them. I put them on the counter

and I paid for them.
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MELTON-DIRECT-SHEWMAKE

Q Can you recognize that receipt?

A Yes.

Q What is that?

A That's a receipt from Food Lion that I

paid for the meat that I brought out.
MR. SHEWMAKE: We would like to
introduce that as Exhibit Number 1, Your Honor.
THE COURT: All right.
(Plaintiff's Exhibit No. 1 entered.)

BY MR. SHEWMAKE:

Q What kind of day was it?
A A pretty spring day.
Q Tell us what happened after you paid for

the meat.

A The lady put them in a plastic bag, put
the meat in a plastic bag. I put it over my left arm
and she gave me the receipt. I came out with it. I
got almost to my car, just a few steps from my car
and I heard somebody behind me and I turned around.
It was this big African-American man behind me.

Q What did he say?

A He said, don't you have some meat that
belongs to us? I said, no, I paid for what I brought

out of there and here's my receipt.
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MELTON-DIRECT-SHEWMAKE

Q What did he say?

A He said, I'm not talking about that, I'm
talking about the meat that you have in your purse.
I said, I don't have any meat in my purse. He kept
saying, are you sure, are you sure, are you sure. I
kept repeating, no. Then he pulled his badge out and
held it beside him. He said, what if I called the
police?

Q How close was he to you while this was
going on?

A Just two or three steps.

Q Did you notice whether anybody was near

you while this was going on?

A Yes, there was.
Q Describe that.
A There was people going in and out of the

store and there were people stopping to listen and
see what was going on.

Q Then you showed him your purse?

A Yes. When he said what if I called the
police, that scared me to death. I had already been
embarrassed and scared to death from the very
beginning. Then when he threatened to call the

police I opened my pocketbook and he looked in and
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MELTON-DIRECT~-SHEWMAKE

said, I'm sorry, I apologize. Then he turned and

walked back in the store.

Q

B

» 0

What kind of tone was he using with you?
A very loud tone.

What did you do then?

I got in my --

Let me back up.

Did you feel while this was happening

whether or not you could simply leave?

A

No, I could not leave. I felt like I

was being held there.

Q

and left?

A

What did you do after he turned around

I got in my car and went home. I was

shaking so bad. I was so nervous and had such a

terrible headache.

Q

started?

A

Q

Lion?

Did you have a headache before this

No.

How far is your house from the Food

About two miles.
Did you go straight home?

Yes.
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{ MELTON-DIRECT-SHEWMAKE

Q What did you do when you arrived home,
Mrs. Melton?

A First thing I did when I got home, I put
my packages down and I took a couple Tylenol. In a

little while I called Food Lion to report it.

Q How did you get the Food Lion number?
A I looked it up in the phone book.
Q Tell us what happened when you called

the Food Lion.

A A lady answered the phone.

Q Did she identify the store?

A Not that I remember.

Q Whether or not it was Food Lion?

A She said Food Lion.

Q What did you do?

A I started to tell her what happened.

Q What did she say?

A She says, I think you should talk with

the manager.

Q Then what happened?

A Then he came to the phone. I told him
what had happened.

Q What did the manager say?

A He said this is the second time he has
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MELTON-DIRECT-SHEWMAKE
done this. He's not under my jurisdiction. He works
from one store to the other but I will report him.

Q Did he indicate whether the person

worked for Food Lion?

A He said yes, he worked for Food Lion.
Q After that conversation did you talk to

anyone else that day?

A Yes.

Q Who did you talk to?

A I talked to my son, my sister.

Q Who did you talk to first, your sister

or your son?

A I talked to my sister first.

Q What is her name?

A Gertrude Lane.

Q How o0ld is Miss Lane?

A 76.

Q How o0ld are you?

A Tda

Q Did you indicate to your sister what had

happened to you?

A Yes. She asked me what was wrong with

me.

MR. REDD: Objection. Hearsay.
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MELTON-DIRECT-SHEWMAKE
THE COURT: I'll allow it.
BY MR. SHEWMAKE:
Q What did you tell her?
A I told her what had happened to me at
Food Lion.
Q At some time after did you talk to your
son?
A Yes. When he came home from work I
called him and told him.
Q Does your son suffer from any physical
impairments?
MR. REDD: Objection. Relevance, Your
Honor.
MR. SHEWMAKE: I'm trying to show how
she communicated.
THE COURT: 1I'll allow it.

BY MR. SHEWMAKE:

Q Does he suffer from any physical
impairments?
A He has a hearing problem. We have the

TTY that we communicate with.

Q What is a TTY?
A It's something you type messages on to
one another. He has spinal muscular atrophy, too.
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MELTON-DIRECT-SHEWMAKE

Q
as well?
A
Q
A
Q
A

headache. I

Did you actually see your son that day

Yes. He came to see me.

Tell us how you felt over that weekend.
Terrible.

Describe it.

I was nervous. I had such a terrible

just couldn't get any relief from

Tylenol or any other medicine over-the-counter. I

just could not sleep.

Q

attention?

A

Q

A
wasn't quite
Q

A

Sometime after did you seek any medical

Yes.

When was that?

On Monday I went to see the doctor.
Did he give you any medication?
Yes, he did.

Did that help at all?

Yes, it helped.

How did it help?

It calmed my nerves down and my headache
as bad.

Did it help with the sleep at all?

Yes.
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MELTON-DIRECT-SHEWMAKE

Q Approximately how long were you'on this
medication?

A I guess about two months.

Q At some point did you get off the
medication?

A Yes.

Q Why did you get off the medication?

A Because he said it was highly addictive.

I felt like I had to fight that battle by myself. I

couldn't depend on medicine as a crutch.

Q How did you feel over the next few
months?
A At times I was very, very nervous,

especially going in grocery stores. I was afraid to
even open my pocketbook for fear somebody would say
she's putting something in her pocketbook. I had
that fear and I still have it to this day but it's
better. I have had a hard time overcoming this
thing.

Q In terms of your anxiety and
nervousness, has that gotten better?

A Yes, it has gotten better.

Q What symptoms, if any, do you still have

today?

HALASZ & HALASZ

1006 27




10
14
12
13
14
15
16
4%
18
19
20
21
22
53
24

25

MELTON-DIRECT-SHEWMAKE

A I still have anxiety at times. Like I
said, when I go in stores if I should happen to open
my bag or my purse for whatever reason I feel like
I'm being watched; somebody will think she's put
something in her pocketbook, that's my feeling.

Q How long would you say your general
nervousness and anxiety about going into stores --
how long did that last?

A I still have it now, even now. Even now
it reflects back in my mind as to what I went through

at Food Lion and I cannot help it.

Q Do you shop at Food Lion stores now?

A No.

Q Are you religious, Mrs. Melton?

A Yes, I am.

Q Can you think of anything that you did

while you were in that store that would lead anybody
to believe that you had stolen anything from Food
Lion?

A Not a thing.

Q Did you steal anything while you were in
that store?

A No, I did not.

MR. SHEWMAKE: I have no further
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MELTON-DIRECT-SHEWMAKE
questions. Answer any gquestions Mr. Redd has.

THE COURT: Cross.

CROSS-EXAMINATION
BY MR. REDD:
Q Good morning, Mrs. Melton.
A Good morning.
Q First of all, you have testified that it

was a black man in the parking lot who accosted you?

A Yes, sir.

Q Did he ever identify himself by name?
A By name?

Q Yes.

A No.

Q Did you ever ask him what his name was?
A No.

Q Did he ever identify himself as a Food

Lion employee?

A Not specifically but I think when he
asked me, don't you have some meat that belongs to us
I would certainly think he was working for Food Lion.

Q My qguestion to you is: Did he identify
himself to you as working for Food Lion?

A No, he did not.

Q When he first approached you did he show
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