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[(J the Adult is not indigent and not entitled to representation by a court-appointed attorney.
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VIRGINIA : }‘In the Circuit Court of the County of HANOVER:
County of Hanover To-Wit:

The GRAND JURORS of the Commonwealth of Virginis;!in and for the body of the County of HANOVER duly
mbnﬂmmwcm.umquﬂ,fw .....

o I e of JUNE wmwn i the year one thousand nine hundred and NINETY=TWO
.u,,nacowy,adwﬂhﬁuWJMtbnojtheswmcm of the County of Hanover unlawfully and fel-
wniously

take, steal and carry away merchandise valued at Two Hundred Dollars or more

belonging to Rite-Aid with the intent to deprive the owner thereof permanently.

iganist the peace and dignity of the Commonwealth of Virginia.  $18.2-95

Upon the evidence of: s



VIRGINIA:
IN THE CIRCUIT COURT OF THE COUNTY OF HANOVER
COMMONWEALTH OF VIRGINIA
c. 4
Ve
2477-"1¢
GROVER ROBB

MOTION TO SUPPRESS

The defendant, Grover Robb, by counsel, moves the Court
to suppress as evidence against him all evidence, oral and physi-
cal, including any statements made by the defendant, whether
prior to or subsequent £o his arrest, and any property seized
as a result of the arrest, detention or interrogation of the
defendant to be used as evidence against the defendant for the
following reasons:

1 That on June 19, 1992, the defendant was detained
by Deputy M. R. Smith of the Hanover County Sheriff's Department
in reference to a possible larceny or shoplifting charge.

2. That prior to detaining the defendant, Deputy M. R.
Smith stopped the vehicle in which he was riding as a passenger,
ordered everyone out of the car at gunpoint and with other offic-
ers began removing items from the car.

3 That Deputy Smith stopped the car, detained the occu-
pants and conducted a search on the basis of information received
from employees of a Rite Aid store in Mechanicsville to the
effect that the car in which your defendant was riding had been
seen near the store before, that they thought they may have
taken something but no one saw them take anything.

HANOVER CIRCUIT COURL
FILED
briclo=%2 &k
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4. That as a result of the stop, detention and search
of the vehicle your defendant was arrested on a charge of grand
larceny.

5 That prior to the stop, detention and search Deputy
Smith possessed no articulable facts to support a reasonable
suspicion that your defendant or anyone in the vehicle he stopped
was engaged in criminal activity.

WHEREFORE, the defendant was stopped, detained and arrested
illegally and, by counsel, moves the Court to suppress as evi-
dence against him all evidence, oral and physical, including
any statements made by the defendant, whether prior to or subse-
quent to his arrest, and any property seized as a result of
the arrest, detention or interrogation of the defendant as said
-evidence was obtained by the Commonwealth as a result of an
illegal stop, detention and arrest and the resultant illegal
search and seizure and admission of said evidence would violate
defendant's rights under the 4th Amendment to the Constitution
of the United States and Article, Section 10, of the Constitution
of Virginia.

GROVER ROBB

//é ‘oz (/

Counsel

L. Willis Robertson, Jr.

COSBY AND ROBERTSON

5810 Mechanicsville Pike, Suite A
Mechanicsville, Virginia 23111




CERTIFICATE

I hereby certify that a true copy of the foregoing Motion
was delivered to the Office of the Commonwealth's Attorney for

Hanover County, Hanover, Virginia, on rthis the éé;ﬂ& day of

/%W

October, 1992.

L. Willis Robertson, Jr




Virginia:
In the Circuit Court for the County of Hanover
October 26, 1992
Case No. 347-92
Commonwealth of Virginia
Vs. Upon an Indictment,rto-wit: Grand Larceny
Grover Robbs
ORDEHR
This day came the Attorney for the Commonwealth, and Grover
Robbs, date of birth 1-2-51, §225-74-0542, who stands indicted for
a felony, to-wit: Grand Larceny, §18.2-95, offense date of 6-19-
92, as charged in the Indictment, was led to the bar in the custody‘
of the Sheriff of this County, and came also Willis Robertson, his

attorney, heretofore appointed.

Whereupon, the Court having heard evidence on a Motion to
Suppress, previously filed, doth overrule said motion, all as
stated to the record. }

This case is set for trial on December 9, 1992, at 1:00
P.M., with a jury requested by the defendant.

And the defendant is remanded to jail.
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VIRGINTIA:
IN THE CIRCUIT COURT OF THE COUNTY OF HANOVER
OOMMONWEALTH OF VIRGINIA )

VS. MOTION

S N N N

GROVER ROBBS

COMES now the Commonwealth, by her Attormey, Seward M. McGhee, and
the defendant, GROVER ROBBS, with counsel, Willis Robertson and Motions this
Honorable Court as follows:

1. That the defendant is incarcerated in our jail at this time and
has been incarcerated since his preliminary hearing on August 4, 1992;

2. That the defendant came before this Honorable Court on October
26, 1992, on a Motion to Suppress, and at which time the defendant requested a
jury trial, set for December 9, 1992;

I That on December 8, 1992, the Commonwealth requested a
continuance, which the defendant still requested a jury trial, which was set
for February 17, 1993;

4. That the defendant is still incarcerated in our jail and appears
he may well remain;

5. That since the February date is past the five (5) month
statutory time for speedy trial, the Commonwealth requests the defendant be
released upon a $25,000 personal recognizance bond to appear in this Honorable

Court on February 17, 1993, at 10:00 a.m.

I ask for this:

= o2

Seward M. McGhee

' Assistant Commonwealth's Attorney
Hanover County
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CERTIFICATE
I hereby certify that a true and exact copy of the foregoing MOTION

was hand delivered to Mr. L. Willis Robertson, Esq., 5810-A Mechanicsville
B2
Pike, Mechanicsville, Virginia 23111 this / Sf day of M 5

1992.
eward M. McGhee




Virginia:
In the Circuit Court for the County of Hanover

December 14, 1992

Case No. 347-92 /
Commonwealth of Virginia
Vs. Upon an Indictment, to-wit: Grand Larceny
Grover Robbs

ORDER
This day came the Attorney for the Commonwealth, and Grover
Robbs, date of birth 1-2-51, §225-74-0542, who stands indicted for
a felony, to-wit: Grand Larceny, §18.2-95, offense date of 6-19-
92, was led to the bar in the custody of the Sheriff of this
County, and came also Willis Robertson, his attorney, heretofore
appointed.
For reasons stated to the record, and upon motion of the
Commonwealth, it is Ordered that the defendant be recognied for his
appearance before this Court on February 17, 1993, at 10:00 A.M.,
in the penalty of $25,000.00.

And the defendant is remanded to jail to be released.

e T
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Virginia: 1In the Circuit Court for the County of Hanover, held on
Wednesday, the 17th day of February, in the year of our Lord,
nineteen hundred and ninety-three:
PRESENT: The Honorable Richard H. C. Taylor, Judge
Case No. 347-92
Commonwealth of Virginia
Vs. Upon an Indictment, to-wit: Grand Larceny
Grover Robbs
0 R DE R
This day came the Attorney for the Commonwealth, and Grover
Robbs, date of birth 1-2-51, §225-74-0542, who stands indicted for
a felony, to-wit: Grand Larceny, §18.2-95, offense date of 6-19-
92, as charged in the Indictment, appeared NOT, though solemnly
called, and came also Willis Robertson, his attorney, heretofore
appointed.
The Court doth ORDER that a Capias be issued for Grover
Robbs, for his failure to appear on this day as recognized by the

Court in the penalty of $25,000.00.

wg
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Virginia: Iﬁ the Circuit Court for the County of Hanover, held on
Wednesday, the 17th day of February, in the year of our Lord,
nineteen hundred and ninety-three:

"PRESENT: The Honorable Richard H. C. Taylor, Judge

Case No. 347-92

Commonwealth of Virginia

Vs. Upoh an Indictment, to-wit: Grand Larceny

Grover Rois
ORDER

This day came the Attorney for the Commonwealth, and Grover
Robbs, date of birth 1-2-51, §225-74-0542, who stands indicted for
a felony, to-wit: Grand Larceny, §18.2-95, offense date of 6-19-
92, as charged in the Indictment, appeared NOT, though solemnly
called, and came also Willis Robertson, his attorney, heretofore
appointed.
| The Court doth ORDER that a Capias be issued for Grover
Robbs, for his failure to appear on this day as recognized by the

Court in the penalty of $25,000.00.
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VIRGINTIA:

IN THE CIRCUIT COURT OF THE COUNTY OF HANOVER
COMMONWEALTH OF VIRGINIA

VS.
GROVER ROBBS 'HENRICO QOUNTY JAIL

TRANSPORTATION ORDER

It being represented to the Court that GROVER ROBBS,

Defendant in the above-styled case, is now in the custody of

the HENRICO COUNTY JAIL and that HIS
presence is necessary in this Court for the trial of the above-
styled case on MAY 11, 1993 ( TUESDAY) y it is ORDERED
that the above-named Defendant be released to the custody of the
Hanover County Sheriff, or one of the deputies, so that he
may appear before this Court at 10:00 a.m. on the 1lth day of

May, 1993 (Tuesday) and at the conclusion of said trial, to

be returned to the custody of the  HENRICO COUNTY JAIL.

I ask for this:

£80is R Vb

Eddie R. Vaughn, Jray
Commonwealth's Attorney
Hanover County




Virginia:
In the Circuit Court for the County of Hanover
May 11, 1993
Case No. 347-92 '
Commonwealth of Virginia
Vs. Upon an Indictment, to-wit: Grand Larceny
Grover Robbs
ORDER
This day came the Attorney for the Commonwealth, and Grover
Robbs, date of birth 1-2-51, §225-74-0542, who stands indicted for
a felony, to-wit: Grand Larceny, §18.2-95, offense date of 6-19-
92, as charged in the Indictment, was led to the bar in the custody
of the Sheriff of this County, and came also Willis Robertson, his
attorney, heretofore appointed.
This case is set for trial on June 7, 1993, at 10:00 A.M.,
with a jury requested by the defendant.
Investigator Schneider was recognized for his appearance
before this Court on June 7, 1993, at 10:00 A.M., in the penalty of
$100.00.

And the defendant is remanded to jail.

Jgéée ‘///' H#
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CLERK'S OFFIC:

IN THE CIRCUIT COURT OF HANOVER COUNTY

COMMONWEALTH HANQVER CIRCUIT COUR]
V. /
GROVER ROBB Foq- o

MOTION TO DISMISS

Comes now the defendant, Grover Robb, by counsel, and moves
this Honorable Court to dismiss the charges against him for
the following reasons:

i Your defendant, Grover Robb, was arrested on June
19, 1992, and charged with grand larceny.

2. On August 4, 1992, a preliminary hearing on the grand
larceny charge was held in the Hanover County General District
Court.

3. On September 15, 1992, the defendant was indicted
on a grand larceny charge and a motions date was set for October
26, 1992,

4, On October 26, 1992, the Court overruled the defen-
dant's Motion to Suppress and scheduled trial for December 9,
1992.

5a On December 8, 1992, the Commonwealth asked for and
was granted a continuance until February 17, 1993.

6. On December 8, 1992, the Commonwealth requested that
the Court release your defendant on a recognizance bond and
your defendant was so recognized for his appearance on February

11; 1993.

[ g




7 On February 17, 1993, your defendant failed to appear
and a capias was issued for his arrest.

8. On May 11, 1993, your defendant appeared before this
Court in custody on a capias return,and the Court scheduled
his trial for June 7, 1993.

2 B Your defendant has been incarcerated in excess of
151 days from the date of his preliminary hearing to the date
of his trial not including the days he was released from incar-
ceration on his own recognizance.

WHEREFORE, your defendant, Grover Robb, by counsel, pursuant
to §19.2-243 of the Code of Virginia and the United States Con-
stitution moves this Honorable Court to dismiss all charges
against your defendant as no trial on those charges has been
commenced within five months of the probable cause hearing on
August 4, 1992, and your defendant has been denied his constitu-
tional right to a speed trial.

GROVER ROEB

Dol it ]

Counsel

L. Willis Robertson, Jr.

COSBY AND ROBERTSON

5810 Mechanicsville Pike, Suite A
Mechanicsville, Virginia 23111

CERTIFICATE

I hereby certify that a true copy of the foregoing Motion
to Dismiss was delivered to Seward McGhee, Deputy Commonwealth's

Attorney for Hanover County, Hanover, Virginia 23069, on this

7 L
e Cé%ﬁ day of May, 1993.

92%4 /. // s o‘,ﬂ

L. Willis Robertson, Jr. i

w0




Virginia:
In the Circuit Court for the County of Hanover
June 16, 1993
Case No. 347-92
Commonwealth of Virginia
Vs. Upon an Indictment, to-wit: Grand Larceny
Grover Robbs
ORDER
This day came the Attorney for the Commonwealth, and Grover
Robbs, date of birth 1-2-51, §225-74-0542, who stands convicted of
a felony, to-wit: Grand Larceny, §18.2-95, offense date of 6-19-
92, as charged in the Indictment, was led to the bar in the custody
of the Sheriff of this County, and came also Willis Robertson, his
attorney, heretofore appointed.
Whereupon, the accused waived his right to a pre-sentence
treport, and asked that he be sentenced this day, and it being

demanded if anything was known to be said why judgment should not

;now be pronounced according to law, and nothing being offered or
Ealleged in delay, it is the judgment of this Court that the
|defendant is sentenced to eight (8) years in the penitentiary, the

‘verdict handed down by the jury in his trial on June 7, 1993; and

|
‘it is Ordered that he pay the court costs.

|

i the defendant was personally present and the attorney was likewise personally
i

|

The Court certifies that at all times during the trial of this case,

present and capably represented the defendant.
|

1

i

'
1
i




June 16, 1993
Case No. 347-92, Cont.
Page 2.

The defendant is remanded to jail to await transfer to the

penitentiary.

w77

!The defendant has 8 years to serve.



COURT OF APPEALS OF VIRGINIA

Present: Judges Baker, Fitzpatrick and Senior Judge Cole
Arqued at Richmond, Virginia

GROVER ROBBS

4

v. Record No. 1277-93-2 MEMORANDUM OPINION" BY
JUDGE JOHANNA L. FITZPATRICK
COMMONWEALTH OF VIRGINIA DECEMBER 6, 1994
FROM THE CIRCUIT COURT OF HANOVER COUNTY
Richard H. C. Taylor, Judge

L. Willis Robertson, Jr. (Cosby and Robertson, on brief),

for appellant.

Robert H. Anderson, III, Assistant Attorney General

(James S. Gilmore, III, Attorney General, on brief),

for appellee.

'UNPUBLISHED

In this criminal appeal, Grover Robbs (appellant) argues
that his prosecution for grand larceny was not timely brought
pursuant to Code § 19.2-243, and that the Commonwealth improperly
struck two African-Americans from the jury venire. We hold that,
because appellant was not held continuously in custody, and his
actions caused the trial delay, he was properly tried within nine
months of the determination of probable cause.

Additionally, sufficient evidence supports the trial court’s
finding that the Commonwealth provided race-neutral reasons for
its jury strikes. We affirm the conviction.

BACKGROUND
On July 10, 1992, appellant was arrested for grand larceny

and held continuously in jail until December 14, 1992. His

*Pursuant to Code § 17-116.010 this opinion is not
designated for publication.
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preliminary hearing was held on August 4, 1992, and he was
indicted by the grand jury September 15, 1992. On October 6,
1992, appellant filed a motion to suppress that was denied
October 26, 1992. The case was set for a jury trial December 9,
1992. The trial was continued to February 17, 1993, chargeable
to the Commonwealth. On December 14, 1992, the Commonwealth
requested that appellant be released on a personal recognizance
bond to remove any statutory speedy trial problems. The court
released appellant on December 14, 1992, and recognized him to
appear before the court on February 17, 1993.

On February 17, 1993, appellant failed to appear for trial,
and a capias was issued. Appellant was arrested on the capias
March 15, 1993, and remained in custody on the capias until his
June 7, 1993, trial date. On the morning of trial, appellant
moved to dismiss the indictment for violation of his right to a
speedy trial. At that hearing, appellant asserted that he had
not been tried within the five-month period required by Code
§ 19.2-243. The motion was denied.

Counsel completed jury selection. After opening statements,

appellant moved for a mistrial pursuant to Batson v. Kentucky,

476 U.S. 79 (1989), asserting that the Commonwealth improperly
struck two of three African-American jurors. The Commonwealth’s
explanations for these strikes were (1) that one juror was
inattentive, and (2) that another was a nurse who might possess
knowledge about the value of medical supplies, the items taken.
The trial judge found that the Commonwealth gave sufficient,

race-neutral reasons and overruled appellant’s motion.
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RIGHT TO SPEEDY TRIAL

Appellant argues that the trial court erred in finding that
the Commonwealth prosecuted appellant within the nine-month
limitation of Code § 19.2-243. 1Initially, appellant argued that
the five-month limitation of Code § 19.2-243 should apply.

Code § 19.2-243 provides that if a defendant is not held
continuously in custody before trial, then the Commonwealth must
prosecute the defendant within nine months of the determination
of probable cause to protect the defendant’s right to a speedy
trial. The nine-month limitation, not the five-month limitation,
applies in this case, because the court released appellant on
bond and recognized him to appear in February. He was not-held
"continuously in custody," the trigger for a five-month
calculation. 1In determining whether the time period is met, a
court may exclude any time attributable to the defendant’s
"escaping from jail or failing to appear according to his
recognizance." Code § 19.2-243(4).

This Court held that "those [circumstances] caused,
requested or concurred in by the accused, may warrant a delay in
the trial to ensure a fair trial to both the accused and the

Commonwealth." Baity v. Commonwealth, 16 Va. App. 497, 502, 431

S.E.2d 891, 894 (1993) (en banc). 1In addition, the Virginia
Supreme Court held that a court may exclude from the nine-month
period any time attributable to the consideration of a

defendant’s motion to suppress evidence. Stephens V.
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Commonwealth, 225 Va. 224, 233-34, 301 s.EBE.2d 22, 27-28 (1983).
"When the defendant filed his motion to suppress he was not
asking for a speedy trial. It was an act that necessitated a
slow-down of the judicial process . . . . [H}e should not be
permitted to take advantage of the delay thus occasioned." Id.

As in Stephens, appellant filed a motion to suppress the
evidence on October 6, 1992, and the court denied the motion on
October 26, 1992. Thus, twenty days passed while the court
considered the merits of the suppression motion, a delay caused
by appellant. In addition, on December 14, 1992, the court
released appellant on a recognizance bond and recognized him to
appear in court on February 17, 1993. Appellant failed to
appear, and was arrested on a capias on March 17, 1993, twenty-
six days later. The court properly excluded these days pursuant
to Code § 19.2-243(4).

Appellant’s preliminary hearing was on August 4, 1992, and
his trial was on June 7, 1993. Excluding the twenty days
necessary for the motion to suppress and the twenty-six days for
the failure to appear at trial, appellant was properly tried
within the nine-month period.

PEREMPTORY STRIKES OF JURORS

Appellant also argues that the trial court erred in finding
the reasons offered by the Commonwealth for striking two of three
African-American jurors to be race-neutral. The Virginia Supreme
Court held that once the Commonwealth "produce[s] explanations

for striking the juror which are race-neutral(,] . . . the
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reasons may be challenged by the defendant as pretextual." Buck
V. Commonwealth, 247 Va. 449, 451, 443 S.E.2d 414, 415 (1994)
(citation omitted). " ([T]he trial court must decide whether the
defendant has carried his burden of proving purposeful
discrimination by the [Commonwealth] in selecting the jury panel.
On appeal, the trial court’s findings will be reversed only if
they are clearly erroneous." Id. (citation omitted).

As in Buck, the Commonwealth offered race-neutral reasons
for striking the two jurors, and the trial court accepted these

reasons. We cannot say that the court’s findings were clearly

erroneous.
Affirmed.
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VIRGINIA:

On the Count of a‘?fzpza[.‘. o[ q/r‘.-:gi.n.ia. on Tuesday the 6th

4490[ December, 1994.
Grover Robbs, Appellant,
against Record No. 1277-93-2
Circuit Court No. 347-92
Commonwealth of Virginia, Appellee.

Upon an appeal from a
judgment rendered by the
Circuit Court of Hanover
County.

Before Judges Baker, Fitzpatrick and Senior Judge Cole

For reasons stated in writing and filed with the record, th
Court is of aﬁinion that there is no error in the judgment appealed
from. Accordingly, the judgment is affirmed. The appellant shall pa
to the Commonwealth of Virginia thirty dollars damages.

It is ordered that the trial court allow counsel for the
appellant a fee of $400 for services rendered the appellant on this
appeal, in addition to counsel's costs and necessary direct out-of-
pocket exXpenses.

The Commonwealth shall recover of the appellant the amount
paid court-appointed counsel to represent him in this proceeding,
counsel's costs and necessary direct out-of-pocket expenses, and the
fees and costs to be assessed by the clerk of this Court and the cler
of the trial court.

This order shall be certified to the trial court.
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Assignment of Error

The trial court erred by overruling Robbs’ Motion to Dismiss

the indictment against him on June 7, 1993.
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taken something yesterday is sufficient
reason to stop the car.

MR. ROBERTSON: We would
except to the Court’s ruling.

THE COURT: Yes, sir. All
right, sir. Do you want a jury, Mr.
Robertson?

MR. ROBERTSON: He does, Your
Honor.

THE COURT: All right, sir.
Now, the other jury case for Mr. Williams
is set on December the 9th. So --

MR. VAUGHN: Your Honor, I
would, I might make a proffer to the
Court. I know it’s unusual. These should
not be lengthy procedures. We might be
able to just bring in two panels and do
one in the morning and one in the
afternoon. The witnesses are going to be
all the same. I hate to do that but I
also hate, from the standpoint of
available dates.

THE COURT: Yes, sir. I

don’t have anymore available dates in this

year. g ¥o!
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MR. VAUGHN: Well, that would
be, that would be agreeable to the
Commonwealth if that would be agreeable to
Mr. Robertson. Perhaps set this at 1:00,
just bring in two separate panels and try
them both the same day, because --

THE COURT: We’ll certainly
be here because I told you we’ve got ten
sentences on that day, too.

MR. ROBERTSON: Yes, sir.
I’'m going to be here for one of those.

So =-

THE COURT: All right. All
right.

MR. ROBERTSON: =-- it’s fine
with me, 1:00.

THE COURT: I don’t mind
doing that if we’re going to -- that will
be three juries that week, four juries
that week. I guess we’re going to --

MR. VAUGHN: Both Mr.
Robertson and I have an advantage the
Court doesn’t have. We’re not going to
have all of them.

45 THE COURT: Yes, sir.
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Somebody is going to have them from your
office, Mr. Vaughn.

MR. VAUGHN: Yes, sir. I
understand that.

THE COURT: Yes, sir.

MR. VAUGHN: But, I want
to --

THE COURT: Oh, I see.

MR. VAUGHN: -- I want to
tell you in advance it won’t be me.

THE COURT: All right. We
will try to do that. If there’s any
change we’ve got to know when we get there
so that Mr. Shelton will know how to
summons them. Mr. Shelton, bring in a
second panel at 1:00.

MR. SHELTON: Yes, sir.

THE COURT: I don’t like to
do that, but --

MR. VAUGHN: Your Honor, I
don’t like to do it either but I, i hate
to take all those matters over --

THE COURT: Yes.

MR. VAUGHN: -- to the end of

the year. 36
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THE COURT: However, Mr.
Robertson, if we don’t use Mr. Williams’
jury at 10:00, we might put you in at
10:00 with your jury trial.

MR. ROBERTSON: Well, I’1l1,
I’ll be here.

THE COURT: Yes, sir. That'’s
what I’m saying. And, then stop the 1:00.

MR. VAUGHN: Yes, sir.

HEARING CONCLUDED
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TRANSCRIPT of COMMONWEALTH’S MOTION TO
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before the Honorable Richard H. C. Taylor, Judge.

APPEARANCES :

Seward McGhee, Attorney at Law, Assistant Commonwealth’s
Attorney for Hanover County;

L. Willis Robertson, Jr., Attorney at Law, 5810-A,
Mechanicsville Turnpike, Mechanicsville, Virginia,
23111, Counsel for the Defendant;

Grover Robbs, the Defendant herein, not present.
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NOTE: At the calling of the
case, the Court Reporter being duly sworn,

the matters are begun as follows:

MR. MCGHEE: Your Honor, the
Commonwealth would ask for a continuance.
There’s a couple reasons, one of which we
have a problem with the amount of jurors
that we have. We have juries that we’ve
picked so far. We’ve run out of names.
Another reason is because the Commonwealth
is anticipating a witness in this case
coming forward, and I need to talk to that
person prior to, to the trial, and I’m not
going to have time before tomorrow to do
so. And, this is ==

THE COURT: Is Mr. Robbs --

MR. MCGHEE: -- this is the
first call of the case.

THE COURT: -- is he, Robbs,
is he in jail, or is he on bond?

MR. ROBERTSON: I think he’s
in jail.

MR. MCGHEE: We think he’s in

s

jail in some other, some other
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jurisdiction. 1Isn’t he in Richmond?

MR. ROBERTSON: I don’t know.
I haven’t seen him.

THE COURT: Is this -- this
is the first time around, though, so we
wouldn’t have a problem as to the speedy
trial situation, would we?

MR. MCGHEE: No, we have no
problem with the speedy trial.

THE COURT: I don’t know if I
can get you a jury in, in this term or
not.

MR. MCGHEE: Let’s see. He
was indicted in September.

THE COURT: Count it up. I
wouldn’t do like that because we did that
all day yesterday with the drunk drivers.
All right,

MR. ROBERTSON: Your Honor, I

don’t think we’ll have a problem with

doing it sometime in January, early
February, Your Honor.

THE COURT: All right, so
long as we get to it before the end of the

January term, which is March, I guess. I

40
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have February the 17£h.

MR. MCGHEE: That’s fine for
the Commonwealth, Your Honor.

MR. ROBERTSON: That’s an
available trial date.

THE COURT: You like that,
Mr. Robertson? That gives you one each
week.

MR. ROBERTSON: That’s better
than day after day, Your Honor.

MR. MCGHEE: 1Isn’t that the
truth.

THE COURT: All right, 2-17,
with a jury. Y’all stop the witnesses now
for tomorrow --

MR. MCGHEE: I will, Your
Honor.

THE COURT: =-- and get them
resummoned for that. I think it’s R-o-b-
b-s, isn’t it?

MR. ROBERTSON: Yes, sir.

THE COURT: Now, let me ask
you this. Therefore, we only need one

panel in the morning?

41
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MR. ROBERTSON:

correct.

That’s

HEARING CONCLUDED
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NOTE: At the calling of the
case, the Court Reporter being duly sworn,

the matters are begun as follows:

MR. MCGHEE: We have a
problem with the defendant in this case.

THE COURT: All right. Let’s
have it.

MR. MCGHEE: Grover Robbs.

THE COURT: All right.

Grover Robbs. Mr. Robertson, where is Mr.
Robbs?

MR. ROBERTSON: Your Honor,
the last time I éaw Mr. Robbs was when he
was here and the Court put him on a
recognizance bond. I haven’t heard or
seen him since.

THE COURT: That was a wise
move that the Court made, wasn’t it?

MR. MCGHEE: Your Honor, I
think the Court -- |

MR. ROBERTSON: I think the
Commonwealth should answer that. Your
Honor, I think the Court had to do that or

lose the case.

L‘Qi
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THE COURT: I see. Oh,
that’s right, the time had run out, hadn’t
it? All right. Let me see what I’ve got
to do here now. He was present on
December the 14th and we set it for today
at 10:00 with a jury. I think I‘ve got to
issue a capias.

MR. MCGHEE: That’s what the
Commonwealth would ask for, Your Honor.

MR. ROBERTSON: Well, I’d ask
for a show cause, Your Honor. But =--

THE COURT: Yeah, I know
you’d ask for a show cause, but I -- all I
do in a show cause would be to recognize
him again, and I’ve done that.

MR. ROBERTSON: VYes, sir.

THE COURT: And, he was =--
Grover Robbs. The only address we have is
the Southampton Avenue in Richmond.

That’s where we’ll issue the capias for.
All right, we’ll let you know when we find
him, Mr. Robertson.

MR. ROBERTSON: Yes, sir. 1Is
it okay if I let my witnesses go, Your

Honor? ,~
1‘5
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THE COURT: Yes, sir. And,
we’ll --

MR. ROBERTSON: They serve
the capias then we can set a date.

THE COURT: And, I don’t --
most of these people have been here
before, haven’t they, Mr. Vaughn? You and
Mr. Vaughn go back there and tell them
that they, they’re excused and they may go
and they’re subject to be called back
before the end of the term.

All right. call your
witnesses and let them go.

MR. ROBERTSON: Mr. Crowder.

MR. VAUGHN: Mr. Crowder, Mr.
Schools, Ms. Clark and Mr. Schneider and
Mike Smith.

THE COURT: All right, now,
the witnesses, you’ll be notified when we,
when we find the defendant and don’t
hesitate when you call if you’ve got a
problem on the day we set it on to tell us
that that’s not convenient and we’ll try
to find a date convenient to everybody.

But, we'vefaﬁt to find the defendant
.




PATRICIA S. WRIGHT
COURT REPORTER
2410 BLAKERIDGE AVENUE
MECHANICSVILLE, VIRGINIA 23111
(804) 746-0707

33.

10
11

12

16

17

18

19

20
21

22

23

24

25

first.

MR. ROBERTSON: Thank y’all
so much.

THE COURT: Y’all are
excused.

HEARING CONCLUDED
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NOTE: At the calling of the
case, the Court Reporter being duly sworn,

the matters are begun as follows:

THE COURT: All right. Let
the record show that Mr. Robbs is present.
His lawyer, Mr. Robertson, is present.

The Commonwealth’s Attorney is present.

MR. PORTER: Your Honor, this
is a case that we need to set for trial.
The individual was picked up on a capias,
I understand. Mr. McGhee is going to try
the case and he has asked me to set it
with a jury for a Monday or a Wednesday.

THE COURT: Mr. Robertson.

MR. ROBERTSON: That’s fine,
Your Honor.

THE COURT; All right, sir.

MR. PORTER: He also
indicates here, Judge, I can’t read his
writing very well, should he wish a jury.
Oh, I’m sorry. Should he wish a jury.

I’'m sorry. So, it’s not a request by the
Commonwealth for a jury.

THE COURT: It was originally

49
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set with a jury, according to the file.
Was that at the request of the defendant
or the Commonwealth, do you recall?

MR. ROBERTSON: I think it
was a defense request, Your Honor.

THE COURT: Do you request a
jury at this point?

MR. ROBERTSON: Yes, sir.

MR. PORTER: Then it goes on
to say should he wish a jury, jury trial,
advise Judge Taylor of my witnesses in
another case.

MR. ROBERTSON: Mohammed Abu-
Yaman.

MR. PORTER: Abu-Yaman.

THE COURT: Abu-Yaman. I
just reset that with, that’s set on June
the 8th.

MR. PORTER: Oh, oh, I see
what he’s saying, Judge. Advise him of
the witnesses in the Abu-Yaman case so
that we don’t have the same jurors called
in. But, I think that will be after the
new term. That’s is what he was saying.

50 THE COURT: Yes, but Abu-
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Yaman is in the new term.

MR. ROBERTSON: Right.

THE COURT: So, it means I’ve
got to go to the July term.

MR. PORTER: Well, no, I
don’t think we need to do that. We just
need to make sure when we call in jurors
we don’t get the same people we called in
on Abu-Yaman when we try his case.

THE COURT: The federal court
has looked with disfavor on me rigging
juries, Mr. Kirby. I just pull them out
the box as they come.

MR. PORTER: Yes, sir.

THE COURT: And, the last
time -- that’s the reason Mr. Abu-Yaman
got messed up or somebody got messed up
here recently because we ended up --

MR. PORTER: Yes, sir.

THE COURT: =-- with nine on
the panel that had tried the codefendant.

MR. PORTER: Well, perhaps,
Judge, what we can do then instead of
brihg in on this case say 25 jurors, bring

in 35. That way we should have enough for

-
[ ]
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any pre-emptory challenges, any strikes,
and any individuals who might overlap.

THE COURT: I’m looking =--
well, do we have a problem -- since we
just picked up Mr. Robbs on a capias, do
we have any problem with the speedy trial
issue?

MR. PORTER: Judge, the
Courts have said that it’s his =-- the time
that he was locked up or the time that we
didn’t try him on before is still time
that counts against speedy trial.

THE COURT: I see.

MR. PORTER: Apparently, he
wasn’t incarcerated, so we don’t have the
nine months I think we’ve got now. Or now
we’re up to the nine months. Because he
was not incarcerated. So, whatever
portion of that he used, since he escaped
it’s totaled at that point, but now we
pick up again adding onto the time that
was, has elapsed before he took off. So,
we don’t want to go beyond nine months,
unless he acquiesces in the extra time.

If he wants to say I agree to go into next
o<
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term, he’s waived speedy trial.

THE COURT: Yeah, he’s not
going to agree to anything, I reckon, are
you, Mr. Robertson?

MR. ROBERTSON: He won’t
agree, Your Honor.

MR. PORTER: A Monday or a
Wednesday, please, Judge.

THE COURT: Yes, sir. Let me
ask you this, Mr. Shelton. I’ve got Abu-
Yaman on Tuesday. If I put this one on
Monday and I don’t have a/jury trial on
that day, we’d have a pretty good chance
of not having the same panel two days back
to back, will we? Don’t they pull one and
pull the other immediately? See what I’'m
saying?

MR. SHELTON: Yes, sir. That
normally would protect it, if we, the
Monday and Tuesday would be --

THE COURT: June 7, and then
Mr. Robbs would be tried on Monday and Mr.
Abu~-Yaman on Tuesday.

MR. ROBERTSON: That'’s fine,

Your Honor.

o3
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THE COURT: June 7, June 7.
Is that agreeable to the witnesses?

MR. PORTER: Yes, sir.

THE COURT: June 7.

MR. PORTER: Jury, defense
motion?

THE COURT: Yes, sir.

MR. PORTER: May I have
Officer Schneider recognized for June 7th?

THE COURT: All right. When
we try, when we get to June the 8th, Mr.
Shelton, let’s have a list of the panel
that we used on June the 7th, and we want
to make sure Mr. Abu-Yaman doesn’t have
anybody on there. I don’t want to call
the Sheriff and tell him because that’s
rigging juries. All right.

MR. SHELTON: I think we’ll
be all right.

THE COURT: Go ahead.

MR. SHELTON: Do you
acknowledge yourself indebted to the
Commonwealth in the sum of $100.00 for
your appearance before this Court on June

7th, 1993, at 10:00 a.m.?

o4
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INVESTIGATOR SCHNEIDER: I
do.
THE COURT: All right. Mr.

Robbs will be incarcerated until then.

HEARING CONCLUDED
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VIRGINIA:

IN THE CIRCUIT COURT OF HANOVER COUNTY

* %k k k Kk k k k k Kk * *k k * *x k *

COMMONWEALTH OF VIRGINIA

*
*
* .
== * CASE NO. 347-92
*
GROVER ROBBS *

*

*

* %k k k Kk k Kk k %k k k * * * % *

TRANSCRIPT of DEFENDANT’S MOTION TO

DISMISS INDICTMENT and ARRAIGNMENT, in the above, when

heard on June 7, 1993, before the Honorable Richard H. C.

Taylor, Judge, and EVIDENCE AT TRIAL and FINDING, when
heard on that same date, before the Honorable Richard H. C.

Taylor, Judge, and a Jury.
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NOTE: At the calling of the
case at 11:41 a.m., the Court Reporter
being duly sworn, the matters are begun,
out of the presence of the jury, as

follows:

THE COURT: All right. Mr.
Robertson, we finally got to you. We just
had a few, a couple of short motions this
morning before we got to you, Mr.
Robertson.

MR. ROBERTSON: Yes, sir.

THE COURT: All right. Let
the record show that Mr. Robbs is present.
His lawyer, Mr. Robertson, is present.

The Commonwealth’s Attorney is present.
There is one indictment. Is the defendant
ready to be arraigned, Mr. Robertson?

MR. ROBERTSON: Your Honor, I
have a preliminary motion --

THE COURT: All right.

MR. ROBERTSON: == to

dismiss.
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THE COURT: Yes, sir. State
your motion. I didn’t see it in the file.

MR. ROBERTSON: All right.
Your Honor, I had filed a motion to
dismiss on the basis of a speedy trial.
Mr. Robbs was arrested -- the record will
reflect he was arrested on June 19th. On
August 4th there was a preliminary hearing
on the grand larceny charge that was held
in the Hanover County General District
Court. On September 15, ‘92, he was
indicted on the grand larceny charge and a
motions date was set for October 26th. On
October 26th the Court overruled the
defendant’s motion to suppress and
scheduled trial for December 9th, 1992.
On December 8th, the Commonwealth asked
for and was granted a continuance until
February 17th, 1993. The defendant stood
mute, made no concurrence in that request.
On December 8th, in addition to asking for
a continuance, the Commonwealth requested

by motion that the Court release your

60
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defendant on a recognizance bond. And,
your defendant was recognized for his
appearance on February 17th, ’‘93. On
February 17th the defendant failed to
appear and a capias was issued. On May
11th, ‘93, Mr. Robbs appeared before the
Court in custody on the capias return and
the Court scheduled this trial for today,
June the 7th. It’s our contention that
your defendant has been incarcerated in
excess of 151 days from the date of his
preliminary hearing to the date of his
trial, not including the days he was
released from incarceration on his own
recognizance and failed to appear.
Therefore, we believe that under 19.2-243,
the Court should dismiss this indictment.
Under 19.2-243 it says that the provisions
of this section shall not apply to such
period of time as the failure to try the
accused was caused. Under number four,
failing to appear according to his

recogn%zance. And, we concede that that’s

£5 1
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the case but we also argue that he has
been incarcerated for more than 151 days
even if you don’t count that time. And,
according to my calculations, he’s been
incarcerated from, well from -- the date
of his preliminary hearing was August 4th
and the statute gives you five months from
that date. He was incarcerated to 12-8-
92. That’s 126 days. He was back in this
Court incarcerated on 5-11, 5-11-93 to 5-
31-93 is an additional 21 days, and then
6-1-93 to 6-7 is an additional seven days.
As I add that up I get 154 days, which is
in excess of the 151 days which the case
law indicates is allowed under 19.2-243.
And, for those reasons I would ask the
Court to dismiss. I would also say that
what the Commonwealth attempted to do in
this case on December 8th, by askiﬁg that
he be released on his own recognizance,
was to avoid the effect of this section
and what I’m contending is even though

they attegpted that they still were not
6<
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able to do it because the time has run
since he came back. And, the 151 days has
been exceeded.

THE COURT: Mr. McGhee.

MR. MCGHEE: Thanks. Your
Honor, it’s a couple dates that are very
important to the case and the Commonwealth
would show that we are well within the
speedy trial issue. 8-4-92 was the day of
the preliminary hearing, probable cause
hearing in District Court. From that
date, since he was incarcerated, you do
not look at five months. But, on 12-14-92
the Commonwealth moved a motion to release
the defendant on a personal recognizance
bond of $25,000.00. From 8-4 to 12-14 is
just a little over four months. Then we
set the trial date for February 17th.
February 17th the defendant did not
appear. A capias was issued. We did not
revoke a bond. We issued a capias for his
arrest. He was picked up on a capias on

March th(e; 17th, and he’s been held since
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March 17th on a capias, not on the charges
that we did on preliminary hearing on
August the 4th of ’92. So, from August
the 4th of 792, since he was not
incarcerated for those charges, he had
nine months. Nine months from August the
4th of 792, if you take the straight time,
goes to May the 4th of ’92. He was, he
failed to appear, and 19.2-243, as Mr.
Robertson just very clearly set out, when
he fails to appear and we try to find him
that time does not count against the
Commonwealth. And, anyway, after that
period of time he was incarcerated,
reincarcerated on a capias, not on the
grand larceny charge. Therefore, the
grand larceny, as far as the Commonwealth
is concerned, he’s still bonded on the
grand larceny charge. He’s just in jail
on the capias for failing to appear.

THE COURT: Mr. Robertson,
isn’t his recognizance still in effect?

MR. ROBERTSON: Your Honor,

G4
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well, I’m not sure what the status of his
recognizance is. I know he appeared
before this Court on May 11th in custody
and the Court scheduled his trial for
today on this, on this charge. As far as
I know there’s been no, anything said
about a trial on the capias. The statute,
though, as I, I mean Mr. McGhee is saying
that you get to -- if the Commonwealth
decides that it’s running out of time and
let’s you go, you get to change the rule
in mid-stream. And, I don’t believe that
that’s, that’s the case, that they can
switch it to nine months when they, when
they start running out of time, which is
what occurred here. And, I’m not sure,
maybe he’s right. If he was released on
12-14 then there are more days that he’s
been incarcerated than I calculated. So,
I believe the statute has, has been
violated and I don’t think the
Commonwealth can, can recognize you to

avoid the purpose of the statute and

GS




PATRICIA S. WRIGHT
COURT REPORTER
2410 BLAKERIDGE AVENUE
MECHANICSVILLE, VIRGINIA 23111
(804) 746-0707

54.

10

11

12

18

19

20
21

22

23

24

23

JURY OUT

change the rule in mid-stream. I mean, he
had already been in jail over 126 days
when the, when the Commonwealth made the
motion. And, he didn’t concur in the
motion.

THE COURT: Yes, but if he
had, if he had appeared on the date that
the trial was set we wouldn’t have had a
speedy trial question, would we?

MR. ROBERTSON: Well, I agree
with that, Your Honor. But, the statute
makes provisions for that and says you
don‘t count that time when he doesn’t --
when it’s -- you don’t count the time
that’s, or the time is assessed against
him for failing to appear. And, what I'm
saying is even if you assess him that
time, the, the 151 days has already run.

THE COURT: If what you say
is true, Mr. Robertson, all I‘ve got to do
is to, to put Mr. Robbs on the, on the
stand to answer the capias today and ask

him the question, and that’s what Mr.

66
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McGhee is saying, why did you fail to
appear on February the 27th, or whenever
it was.

MR. ROBERTSON: Yes, sir,
Your Honor, but he’s not scheduled for
trial on that matter at all, as I
understand it, today.

THE COURT: I haven’t set it
for trial.,

MR. ROBERTSON: VYes, sir.

THE COURT: So, the time
hasn’t started running again, has it?

MR. ROBERTSON: Not on that
charge.

MR. MCGHEE: I think the time
on the capias has started running. I
think the time on the capias started
running when we picked up him on the
capias.

THE COURT: Yes, sir. The
capias was issued on February the 17th,
’r93.

MR. ROBERTSON: Well, Your

67
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Honor, even if you count that time from
February, from February 17th to May 11th,
I, I, I use that time in not -- I didn’t
use that in calculating the 154 days.

THE COURT: Yeah, I realize
that.

MR. ROBERTSON: You’‘ve still
got the 154 days problem.

MR. MCGHEE: That’s not true
because you look from August the 4th
until «-

THE COURT: It hadn’t started
running again, has it?

MR. MCGHEE: -- December the
14th, because the grand larceny charge
time hadn’t started running yet.

MR. ROBERTSON: I thought the
grand larceny charge had to start running
on 8-4.

MR. MCGHEE: No, it ceased on
12-14.

MR. ROBERTSON: It never

starts running again?
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THE COURT: It hadn’t yet.
He’s being held on the capias, not on the
charge. That’s the argument that Mr. --

MR. ROBERTSON: I understand
the argument he’s making.

THE COURT: -- McGhee is
making. That’s what I‘’m asking you about.

MR. ROBERTSON: Well, Your
Honor, I don’t know what the, what the
record reflects as far as whether he was
bonded on the, on the capias or, or what,
what he’s being held on.

THE COURT: The capias on its
face says no bond to be set. That’s what
they all say. That was pursuant to my
order and my order, I don’t think, says
anything about bond, but it never does,
the understanding being that the capias is
issued, no bond is set.

MR. ROBERTSON: Well,
certainly he was in Court on, on May the
11th, and the Court scheduled his, his

trial for today, and that’s the, that’s
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the time I’m asking to be added to the, to
the 126 days he already did. And, as I
understood it he was in Court on that day
to be scheduled for trial today on this
charge. And, there wasn’t any scheduling
of the capias.

THE COURT: That’s what I
said. I haven’t scheduled anything on the
capias. Certainly, the record doesn’t
show it.

MR. ROBERTSON: Well, I think
the Court also indicated on that day that
he was being held, he should be held until
today for his trial.

MR. MCGHEE: I think we’ve
still got to August the 17th before the
time runs out on the capias.

THE COURT: Isn’‘t it
interesting? Well, the order of the Court
says that he was led to the bar in the
custody of the Sheriff, which was, in
fact, true. And, he was in custody of

the Sheriggﬂrecause of the capias, which
¢
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was executed by arresting the accused on
March 15th, 1993, at 2255 hours.

MR. MCGHEE: And, it also, it
also must be noted, Your Honor, he was in
custody in another jurisdiction, too, for
that period of time.

THE COURT: We don’t get into
that question =--

MR. MCGHEE: I don‘t --

THE COURT: =-- not at this
point.

MR. MCGHEE: -- think we
really need to be into that because --

THE COURT: No, sir.

MR. MCGHEE: =-- I think we
still look on the capias, yes, sir.

THE COURT: I think under the
facts of this case, Mr. Robertson, the
time has not run. Your motion is
overruled and denied. Your exception is
noted for the record.

MR. ROBERTSON: Thank you,

Your Honor.r
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THE COURT: Now, there is one
indictment. Is the defendant ready to be
arraigned?

MR. ROBERTSON: Yes, sir.

THE COURT: Arraign the
defendant.

THE CLERK: The Grand Jurors
of the Commonwealth of Virginia in and for
the body of the County of Hanover duly
summonsed to and now attending said Court,
on their oaths, present that Grover Robbs
on the 19th day of June, in the year One
Thousand Nine Hundred and Ninety-two, in
the said County, within the jurisdiction
of the said Circuit Court of the County of
Hanover, unlawfully and feloniously, take,
steal and carry away merchandise valued at
two hundred dollars or more, belonging to
Rite Aid, with intent to deprive the owner
thereof permanently, against the peace and
dignity of the Commonwealth of Virginia.

Say you’re guilty or not

guilty?
r‘jz
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THE DEFENDANT: Not guilty.

THE COURT: All right. The
plea is not guilty. I have to ask you
certain questions for the record.

Stand up, Mr. Robbs, so I can
ask you the questions.

State for the record your
full name and your age.

THE DEFENDANT: Grover Robbs,
42.

THE COURT: Do you fully
understand this charge against you?

THE DEFENDANT: Yes, sir.

THE COURT: Have you
discussed the charge and all of its
elements with Mr. Robertson?

THE DEFENDANT: Yes, I have.

THE COURT: Did you discuss
with Mr. Robertson possible defenses you
have to the charge?

THE DEFENDANT: Yes, sir.

THE COURT: Did you discuss

with Mr. -- did you give Mr. Robertson the

r‘v 3
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names of witnesses so he could prepare
your case.

THE DEFENDANT: I have to.

THE COURT: Are you entirely
satisfied with the services of Mr.
Robertson?

THE DEFENDANT: Yes, sir.

THE COURT: Are you entering
the plea of not guilty freely and 7
voluntarily?

THE DEFENDANT: Yes, sir.

THE COURT: Are you ready for
trial today?

THE DEFENDANT: VYes, sir.

THE COURT: And, do you want
to be tried by a jury or by the Court?

THE DEFENDANT: By the jury.

THE COURT: And, you‘ve
understood all the questions I’ve asked
you?

THE DEFENDANT: Yes, sir.

THE COURT: All right. You

may be seated. Are there any other

1?4
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motions now before we start the trial?

MR. ROBERTSON: I’d move to
exclude the witnesses --

THE COURT: All right, sir.

MR. ROBERTSON: -- unless you
want to do it --

THE COURT: Let’s have the
witnesses excluded. Do you have
witnesses, Mr. Robertson?

MR. ROBERTSON: No, Your
Honor.

THE COURT: All right. All
right. Bring in the jury panel. The
Clerk will pull the jury by lot. When he
reads the name, he’ll read the number.
The number corresponds to the number on
the master list. Do you have a master
list, Mr. Robertson?

MR. ROBERTSON: Yes, sir,
Your Honor.

THE COURT: All right, Mr.

Shelton. Pull a jury.

1&;




