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1 IN THE CIRCUIT coURT OF FAIRFAX -·co~T;I 1 1 
I 
I 

~~ THE WeRLD MISSION CHURCH 
! OF WASHINGTON, D.C., 
II 

il Plaintiff 
·i ii v. 
'I 
;! 

22027 

ij CAROLYN HOLLANDER, 
1
1 

8043 Idylwood Road 
11 Dunn Loring, Virginia 
•i 

:i 
fl 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

-' .. -

At Law No. 

11 MOTION FOR JUPGMENT 

I 
j 
I 
' I 

I :I 
I, 
!; 

i • 

COMES NOW, the Plaintiff, The World Mission Church of I 

;. Wash1ngton, 
d . 

D. c., by and through her counsels, Moon, Park & I 
and moves for a judgment against the Defendant, Carolyn I ; ' Assoc1ates, 

i 

,, 
•! 

Hollander, and in support thereof, states as follows that: 
I 
' 1. Since on or about December 23, 1980, the Plaintiff has 1 

been possessed of an estate in fee simple absolute of a certain ~ 
I 

: tract or parcel of land lying in Fairfax County, Virginia and : 

!I containing 2 acres more or less, bounded and described in the ! 
il 1 il attached "Exhibit A". 1 

j 
i 2. The Defendant, sometime after October 25, 1993, entered! 

I into a part of said tract and now unlawfully withholdS from the i 
• I 

Plaintiff the possession thereof. A letter from the counsel 

representing the Defendant is attached hereto as "Exhibit B". 

3. Despite a letter from the Plaintiffis counsel (Exhibit C) 

!· demanding the Defendant to remove from said part of the tract any I 

I of her belongings, including fenc& or other enclosures, the ! 
ir 

II 1 
,• 
:I 

II 
lj 
II 
'i 1 q 
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Defendant has refused to do so. A copy of the letter from the 

:, Defendant's counsel refusing such demand is attached hereto as 
!I . . II 11 EXh1~~t 0

11
• 

'I WHEREFORE, the Plaintiff hereby respectfully prays for this ! 
I; I 
:j Court to enter a judgment that she recover rightful possession of ! 

!! said premises from the Defendant together and her costs in this I 
il I 

.
jl' behalf expended. I 

The World Mission Church 
it 
: 1 of washington, D. c. 
! 1 By Counsels 

I 

!I Moon, Park & Associates 

tl 
,: 
q 
i• 
;

1

l ~B-y~I~~y-o_n_g~M~o-o-n--~~--------
!. VSB '# : 24086 
!I 76~1 Little River Turnpike 
:1 SUl.te 404 
:1
1 

Annandale, Virginia 22003 
I (703) 941-7395 
ii Counsels for Plaintiff .. 

ii 
:· 

jl 
; 

I 

;I 
.I 

actions\missionc.mfj 

2 
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EXHIBIT A 
~ .... --

Beginning at a point in the easterly right-of-way 
line of Gallow• Road (State Route SSO), point of 
beginning beinq a point on former centerline of 
Beech Street (now vacated); thence departing the 
eaaterly riqht-of-way line of Gallows Road and 
running with the former centerline of Beech street 
s. 71 degrees 19 minutes oo second E. 334.25 feet 
to a point: thence departing the former centerline 
of Beech street with a line common in part to the 
remaining portion of Beech Street and in pa~t ~o 
the land of Frank R. Taylor at al. s. 18 deqrees 
41 minutes oo seconds w •. 3So.oo tat to a point in 
the northerly right-of-way ~ine of North Parkl 
Stree N. 71 degrees 19 minutes oo seconds W. 
175.49 feet to a point in the easterly right-of­
way line of Gallows Road; thence with the easterly 
rigbt-of-way line of Gallows Road N. 05 degrees. 34 
minutes oo seconds w. 350.t7 feet to a poin~ N. 71 
degrees 19 minutes oo seconds W. ·1.10 feet to a 
point and N. 05 degrees 34 minutes 00 seconds w. 
32.90 feet to the point and place of beginning 
containing 89,046 square feet or 2.0442 acres of 
land. · 

BEING the same property aa shown on the plat by 
Alexandria surveys, Inc. dated December 11, 1980 
attached to Deed recorded in Deed Book 5511 at 
page 1377. 

LESS AND EXCEPT that portion of the above 
described parcel containing approximately 2,614 
square feet conveyed to the Commonwealth of 
Virqinia by Deed dated September 21, 1979 and 
~•corded April 23, 1980 in Deed Book 5424 at page 
1060, among the aforesaid land recorda. 

3 



EXHIBIT B 

rAwnmcP.s 

HERBERT AND METZ, PLC 
,..~-. 

I!JUC Ml£'1~ 
!\I fANNA A. HF.RRP.RT 

IOUI J\Jilll:L\I.I)JUVIL 
SUJ'l'EIOO 

loi\IMM\X, VlKUINIA 2l0.'0 

(70~) 691-0&99 
FM:51MII.F. (70.f) 691·JZUJ 

September 19, 1995 

YIA C£BDfiED AND REGUlAR MAIL 

Trusteea of tile Clureh World 
Mission of Washlaaton, D.C. 

7628 Leeabura Pike 
PaDs Church, Virginia 22043 

ANNA K. M. MUKLJ.KR MAR~ 
1/tWrflltl 

'AOMn"nP 1Jif M» ~VA 

RE: 2401 (Jallaws Road, Dunn LorJoa 
Dear Trustees: 

I represent Carolyn Hollander, the owner of the lot located at 8043 ldylwood Road 
in Dunn Loring. This lot abuta the above-rcforcnced property, for whfch you Rrc identified 
as the record owner. This letter serves u noti(A! to you that Carolyn J lollander lA the owner 
ot that area of the above-referenced property which I~ enelosed by her fence. She claims 
ownersldp or tbfi area of the property by adverse possession, under a claim of right 
e~abllshed by botb Ms. Hollander and her predecessors in title. The occupation and 
posseasJoa of this area of the properly for well over 30 years lias been under claim of right 
sufficient to meet tbe requirements for advene possession under Virginia Jaw. Under 
Virginia Jaw, Ms. Hollander is the owner of tbis property and as such is afforded all tbe 
benefit! accrutn1 to a property owner. 

Attached ia a survey whteh delineates the area owned by Ms. Hollander. Any 
attempt by you, or one elalnling through you, to enter onto this property will be '"'"ted at; 

a trespass. PJeuc ~llsbould you bave aay runher questions. 

SH/em 

Bncloeure ( 1) 
cc: Mr. Ben· Pyon, BRA Premier Properties 

. : 
r 
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EXHIBIT C 

~~ON, PARK 8t ASSOCIATE""' 
ATIORNEYS AT LAW 

MVaGMOON • 
SNC ICU£N PA.RIC • 
S1'M Y. VUN ' 

• VA. OC l MD 8AAS 
1 VA 6. DC BARS 

·-· ..... -. 7611 UT1lE liVER lURNPII<E 
SUIT£ 404 

ANNANDAlE. VIRGNA 22003 

October .16, 1995 

Shanna A. Herbert, Esquire 
HERBERT AND METZ, PLC 
19521 Judicial Drive 
Suite 100 
Fairfax, Virginia 22030 

Re: 2401 Gallows Road 
Dunn Loring, Virqinia 

Dear Ms. Herbert: 

TEt.EPffOtE (703) 944·7305 
FACSMU (703) 9~1~252 

Please note that this office represents The World Mission 
Church of Washinqton, D.c. '(hereinafter the "Church"), the owner of 
the above-referenced property and this letter is in response to 
your letter of September 19, 1995. 

A demand is hereby duly made for your client, Carolyn 
Hollander, to remove, within 10 days from the date of this letter, 
any and all of her properties or belongings, including any fence or 
other enclosures, located, placed, or encroachinq upon the Church's 
above-referenced property. In the event that your client fails to 
so remove, the Church will seek a legal recourse aqainst and hold 
your client responsible for all the damages suffered and expenses 
incurred. 

Thank you for your close attention this regard. 
contact me immediately, if you have any questions. 

IM: im 

Sincerely your~ 

, "'-"" 

Ilryong Moon 

cc: The World Mission Church 

6 
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EXHIBIT D 

u.womCES 

HERBERT AND METZ, PLC 
·~ ~ -..- . 

ERICMETZ 
SHANNA A. HERBERT 

Ibyong Moon, Esquire 
Moon, Park & Associates 
7611 Little River Turnpike 
Suite 404 
Annandale, Virginia 22003 

10521 JUDICIALDJUVE 
SUITE 100 

FAIRFAX. VIRGINIA 22030 

(703) 691·0699 
FACSIMILE (703) 691·3203 

November 2, 1995 

VIA FACSIMILE AND BEGULAR MAIL 

ANNA K. M. MUELLER MARK' 
oftwnsel 

"ADJGnmtN MDII VA 

RE: 2401 Gallows Road, Dunn Loring 

Dear Mr. Moon: 

This letter is to inform you that I bave advised my client not to comply with the 
demand contained in your October 16,.1995 letter. As indicated in my September 19th 
letter to your client, the statutory period for adverse possession has long since passed and 
your client is without right to make any demands on my client concerning that portion of 
the above-referenced property which is enclosed by her fence. Your client has long been 
aware of my client's occupation of the property. When your client purchased the property 
in 1983 the current fence existed. This fence provided ample notice to your client that an 
investigation of ownership was warranted prior to purchasing the property. Any complaint 
he has should be directed towards his predecessor in title, not my client. 

Accordingly, any attempt by your client to remove the fence will be considered a 
trespass. ID response, any and all appropriate leg.t action will be taken and your client 
will be ·beld responsible for any resultant damage. In addition, any legal action brought to 
recover possession of the relevant portion will be met with a memorandum of lis pendens 
and a plea that the statute of limitation bars such action. 

I respect your vigorous representation of what you believe to be your client's interest 
in the property. However, I am sure if you investigate the facts of this matter you will 
become convinced that any attempt by your client to claim ownership of the parcel will be 
rendered moot by the provisions of §8.01-236 of tbe Code of Virginia, 1950, as amended, 
and other applicable Virginia law. Therefore I will be happy to assist you in your 
consideration of the relevant facts in an effort to minimize the cost and expense of civil 
litigation. If you should require evidence of the continuity of occupation, I will be happy 

7 
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Page Two 
Letter to Moon 
November 2, 1?-_95 

to provide you with the names of my client's predecessors in title. I have investigated each 
of these occupations and with each the requisite elements of adverse possession were met. 

Please contact me should you have any further questions. 

Sincerely, 
Herbert and Metz, PLC 

~~lkfl-
A. Herbert, Esq. 

SH/em 

8 



LAWOI"'''CD 

Rost:.Nnl.D AND SHZ.ARD. P.C. 
l05al.n1DlCIAI. DIUVZ 

SUIT& tOO 

THE WORLD MISSION CHURCH OF ) 
WASHINGTON, D.C., ) 

) 
Plaintiff ) 

. ) 
v. ) 

) 
CAROLYN HOLLANDER, ) 

) 
Defendant. ) 

At Law No.: 147562 

ANSWER AND GROUNDS OF DEFENSE 

~ ....... 
·"·:. 

CO:MES NOW the Defendant, Carolyn Hollander, by counsel, and for her answer and 

grounds of defense to the Motion for Judgment filed herein states as follows: 

1. Defendant denies that plaintiff is the owner of the land described in paragraph 1 of the 

Motion for Judgement to the extent of that area of the land which abuts the defendant's property 

and which is enclosed by a fence erected by the defendant's predecessor in title (the "Enclosed 

Area"). Defendant further denies that the plaintiff is entitled to possession thereof. 

2. Defendant denies the allegations contained in paragraph 2 of the Motion for Judgement, 

except that the Defendant admits to that part of paragraph 2 which alleges that the defendant 

entered into the Enclosed Area of the land and withholds possession thereof from the plaintiff. 

3. Defendant admits the allegations contained in paragraph 3 of the Motion for Judgement. 

1 
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AREB.P.C. 

4. .: ·_-Neither plaintiff nor any person under whom plaintiff claims was seized or possessed of 

the Enclosed Area within 15 years before commencement of this action. 

5. IYefendant, and those under whom she claims, entered into and have been in actual, 

continuous, open, notorious, hostile, exclusive, and adverse occupation and possession of the 

Enclosed Area adversely to the title claimed by the plaintiff for more than 15 years, under a claim 

of title in fee simple absolute. 

6. That at all times for a period in excess of 15 years the Enclosed Area has been openly 

occupied and maintained by the defendant and those under whom she claims. 

7. That no action was commenced by the plaintiff or anyone under whom he cl~s within 15 

years from the time the right to commence such action accrued. 

WHEREFORE your defendant asks this court to enter judgment in her favor together with 

all her costs expended in this action .. 

Respectfully submitted, 

S A~erbert, Esq. 
Rosenfeld and Shearer, P.C. 
10521 Judicial Drive, Suite 100 
Fairfax, Virginia 22030 
(703) 591-2225 
VSB No.: 37233 

" . 
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CAROLYN HOLLANDER 
By Counsel 



RosENnLD AMDSD.ABBR. P.C. 

lOUl JVDlCIAL DRJVB 

I!IU1TI:l00 

FAIRFAX. VIROINIA no:so 

~-.. -· CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing Answer and Grounds of Defense was 
mailed first class mail, postage prepaid, to the following persons this 23rd day ofDecember, 
1995. 

DryongMoon 
Counsel for Plaintiff 
Moon, Park & Associates 
7611 Little River Turnpike 
Suite 404 
Annandale, Virginia 22003 
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1 V I R G I N I A 

2 

3 - - - - - - - - - - - -X 

4 WORLD MISSION CHURCH OF: 

5 WASHINGTON, D.C., 

6 Plaintiff, 

7 -vs- AT LAW NO. 147562 

8 CAROLYN HOLLANDER, 

9 Defendant. 

10 - - - - - - - - - -X 

11 Monday, December 30, 1996 

12 Circuit Courtroom No. SA 
Fairfax County Courthouse 

13 Fairfax, Virginia 

14 The above-entitled matter came on to 

15 be heard before THE HONORABLE LESLIE M. ALDEN, 

16 JUDGE, in and for the Circuit Court of Fairfax 

11 County, beginning at approximately 10:03 

18 o'clock, a.m. 

19 APPEARANCES: 

20 On behalf of the Plaintiff: 

21 ILRYONG MOON, ESQUIRE 

22 On behalf of the Defendant: 

23 SHANNON HERBERT-KELLER, ATTORNEY AT LAW 

A.L. & F. Reporting Service, Inc. 
8606 Ordinary Way 

1 

11403 Farmlimd Drive 
Rockvilk, MD 20852 
(301) 231-8799 

Aruuuulale, Virginia 22003 
(703) 978-2557 

FAX (703) 978-4723 

1700 K Street,N. W., #505 
Washington, D.C. 20006 

(202) 783-0116 
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,; ~._ ...... - 2 

1 C 0 N T E N T S 

2 WI %NESS DIRECT CROSS REDIRECT RECROSS 

3 Hyosung Chae 5 10 

4 William Stephens 16 26 37 

5 Guy Caron 40 47 54 

6 Carolyn Hollander 61 68 74 

7 Marvin Hicks 77 

8 Carolyn Hollander 91 

9 E X H I B I T S 

10 FOR ID IN EVIDENCE 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Plaintiff's Exhibit 1 4 

Plaintiff's Exhibit 2 8 

Plaintiff's Exhibit 3 9 

Plaintiff's Exhibit 4-A 71 

Plaintiff's Exhibit 4-B 71 

Plaintiff's Exhibit 4-C 71 

Plaintiff's Exhibit 4-D 71 

Defendant's Exhibit 1 (Premarked) 

Defendant's Exhibit 2 (Premarked) 

Defendant's Exhibit 3 (Premarked) 

Defendant's Exhibit 4 (Premarked) 

Defendant's Exhibit 5 (Premarked) 

Defendant's Exhibit 6 (Premarked) 

A.L. & F. Reporting Service, Inc. 
8606 Ordintzry Way 

11403 Farmland Drive 
Rockville, MD 20852 
(301) 231-8799 

A1JIItl1ldtlle, Virginia 22003 
(703) 978-2557 

FAX i03 978-4723 

4 

15 

15 

72 

72 

72 

72 

18 

9 

60 

42 

63 

1700 K Street,N. W., #505 
Washington, D.C. 20006 

(202) 783-0116 
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1 P R 0 C E E D I N G S 

2 (Whereupon, the Court Reporter was 

3 sworn by the Clerk of the Court.) 

4 THE COURT: Good morning, ladies and 

5 gentlemen. This is the case of World Mission 

6 Church of Washington, D.C. against Carolyn 

7 Hollander, Law Number 147562. Are the parties 

8 ready this morning? 

9 MS. HERBERT-KELLER: Yes, Your Honor. 

10 MR. MOON: Yes, Your Honor. 

11 THE COURT: All right. Are there any 

12 preliminary matters that we need to take up? · 

13 MR. MOON: I believe that the 

14 Defendant's counsel is willing to stipulate that 

15 the Plaintiff is the record owner 

16 THE COURT: All right. 

17 MR. MOON: -- of the disputed property. 

18 THE COURT: Is that correct? 

19 MS. HERBERT-KELLER: Yes, Your Honor. 

20 MR. MOON: This is a copy of the 

21 recorded deed. 

22 THE COURT: All right. That will be 

23 received as Plaintiff's Exhibit 1. All right. 

11403 Farmltuul Drive 
Rockville, MD 20852 
(301) 231-8799 

A.L. & F. Reporting Service, Inc. 
8606 Ordinllry Way 

A111UU1dale, Virginia 22003 
(703) 978-2557 

FAX 104 978-4723 

1700 K Street,N. W., #505 
Washington, D.C. 20006 

(202) 783-0116 



4 

1 (The item referred to above was 

2 marked for identification as 

3 Plaintiff's Exhibit No. 1 and 

4 was received in evidence.) 

5 MR. MOON: And, also, one more 

6 stipulation I believe Defendant's counsel will 

7 agree to is that, if you take a look at the 

8 deed, the name of the church is Full Gospel 

-
9 Washington Korean Church. However, that name 

10 was subsequently changed to the World Mission 

11 Church of Washington, D.C. in '82. 

12 THE COURT: All right. So the 

13 stipulation is that the -- it's a proper party -

14 

15 MS. HERBERT-KELLER: Yes, Your Honor. 

16 THE COURT: and a successor in 

17 interest, essentially? All right. All right. 

18 I'll ask the Clerk to swear the witness. 

19 MR. MOON: And we have an interpreter. 

20 THE COURT: All right. And I'll ask 

21 the Clerk to swear the interpreter, as well. 

22 (Whereupon, the interpreter was sworn 

23 by the Clerk of the Court.) 

11403 Farmkmd Drive 
Rockville, MD 20852 
(301) 231-8799 

A.L. & F. Reponing Service, Inc. 
8606 Ordinary Way 

A.tuumdllle, Virginia 22003 
(703) 978-2557 

FAXf~) 978-4723 

1700 K Street,N. W.. #505 
Washington. D.C. 20006 

(202) 783-0116 
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2 

3 

) 
I 4 

5 

6 

7 

8 

9 

10 

11 

. 12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

5 

Whereupon, 

SON! KIM 

an Interpreter, was called by counsel on behalf 

of the Plaintiff to translate the testimony of 

the witness Hyosung Chae, and, after havi~g been 

first duly sworn by the Clerk of the Court, 

translated the examination and testimony as 

follows: 

(Whereupon, the witness was sworn by 

the Clerk of the Court.) 

Whereupon, 

HYOSUNG CHAE 

a witness, was called for examination by counse~ 

on behalf of the Plaintiff, and, after havLng 

been first duly sworn by the Clerk of the Court, 

was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. MOON: 

Q State your full name, please 

A My name is Hyosung Chae, C H A E, Chae. 

Q And could you spell your name? 

A H Y 0 S UN G, last name C H A E. 

Q Mr. Chae, what's your home address? 

11403 Farmland Drive 
Rockville, MD 20852 
(301) ~31-8799 

A.L. & F. Reporting Service, Inc. 
8606 Ordinary Way 

A1UUIIIdale, VirginiiJ 22003 
(703) 978-2557 

FAX (7~) 678-4723 

1700 K Street,N. W., #505 
Washington, D.C. 20006 

(202) 783-0116 



.,i. ... _ _,..-·. -- 6 

1 A 5518 Whitfield Court, W H I T F I E L D 

2 Court, Fairfax, Virginia, zip code 22032. 

3 Q Mr. Chae, are you a member of the World 

4 Mission Church of Washington, D.C.? 

5 A Yes. 

6 Q Do you hold any particular position in 

7 that church? 

8 A I'm an elder and also I'm a trustee of 

9 the financial committee. 

10 Q Mr. Chae, does the church own a 

11 property near Gallows Road, in the Dunn Loring 

12 area? 

13 A Yes, I own the land. 

14 Q Is it I or the church owns? Mr. Chae, 

15 did you say you owned the land or the church 

16 owns the land? 

17 A Church is. 

18 Q The church owns the land. What's the 

19 approximate size of the land the church owns? 

20 A Just a little over two acres. 

21 Q Is that the only land the church owns? 

22 A Yes, co~rect; do not have any other 

23 building or other --

11403 Farmltmd Drive 
Rockville, MD 20852 
(301) 231-8799 

A.L. & F. Reporting Service, Inc. 
8606 Ordintuy Way 

Anluwlale, Virginia22003 
. (703) 978-2557 

FAX T~978-4723 

1700 K Street,N. W., #505 
Washington, D.C. 20006 

(202) 783-0116 



c.., .. ---.. -~ 7 

1 Q Okay. My question was whether the 

2 church owns any other land other than the land 

3 at Gallows Road? 

4 A No. 

5 Q Could you describe to the Judge the 

6 condition of the church's land on Gallows Road? 

7 A I believe that, with my knowledge, that 

8 land was purchased in December 1980. But there 

9 is nothing on other than the just the land 

10 itself. What I mean is that there is no 

11 building built on other than just the natures of 

12 the trees and grass. And that's all that's on 

13 it. Not only that, we didn't even put any 

14 fences or anything like that. Just the way we 

15 purchased it is just as it is. 

16 Q Has the church ever developed that 

11 piece of land? 

18 A No, nothing. 

19 Q Mr. Chae, do you know the Defendant in 

20 this case, Ms. Carolyn Hollander? 

21 A Well, I saw her this morning. I 

22 haven't seen here before. 

23 Q But you know that Ms. Hollander is a 
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1 Defendant in this case? 

2 A Yes, through the letters; yes. 

3 Q Okay. Let me show you a letter dated 

4 September 19, 1995; do you recognize that 

5 letter, Mr. Chae? 

6 A Yes, I remember receiving a letter. 

7 Q And did you understand what the 

8 contents was? 
.. 

9 A Well, I did not understand fully, so I 

10 brought it to you, the attorney Moon. 

11 Q Okay. Was that the first time you ever 

12 received any letter from either Ms. Hollander or 

13 her lawyer? 

14 A Yes. 

15 MR. MOON: Thank you. Could I have 

16 that marked as Plaintiff's Exhibit 2? 

11 (The item referred to above was 

18 marked for identification as 

19 Plaintiff's Exhibit No. 2.) 

2o BY MR. MOON: 

21 Q Let me show you another letter dated 

22 October 16, 1995. 

23 A 
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1 Q Okay. Do you recognize that letter, 

2 si~ 

3 A Yes. 

4 Q What's that letter? 

5 A Since I did consult with you about the 

6 contents of the letter, all t~e other things 

7 under the land that has to be -- We requested 

8 all the buildings demolished from the land. 

9 MR. MOON: Could I have this marked ·as 

10 Exhibit 3? 

11 (The item referred to above was 

12 marked for identification as 

13 Plaintiff's Exhibit No. 3.) 

14 BY MR. MOON: 

15 

16 

17 

18 

19 

Q Ever since the church purchased the 

proper~y, the land, back in 1980, the church had 

made any plan to use the property for whatever 

purposes? 

A At the time of the purchase, in 1980, I 

2o wasn't there. But I do believe that when the 

21 land was purchased, it was planned to build a 

22 church on there. 

23 Q 
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1 sold at the present time? 

2 -- A Yes, we do have a contract to sell the 

3 land. 

4 MR. MOON: That's all I have. 

5 THE COURT: All right. Cross examine. 

6 MS. HERBERT-KELLER: Thank you, Your 

1 Honor. 

8 CROSS EXAMINATION 

9 BY MS. HERBERT-KELLER: 

10 Q Good morning, Mr. Chae. You have 

11 testified that you are the trustee for the World 

·12 Mission Church? 

13 A Yes. 

14 Q And, as trustee for the church, what 

1s are your responsibilities? 

16 A I am responsible for all the spending 

11 and earning and also taking care of properties. 

18 Q So you're responsible for the 

19 maintenance and any work or anything that 

2o involves the property that the church owns? 

21 A Well, since then we are really renting 

22 the church from the American church. So we do 

23 not really directly have maintenance of the 
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1 church itself. But I do take care of financial 

2 si~ations for the Korean church part with the 

3 reverend. 

4 Q Well, is he responsible -- are you 

5 responsible for the maintenance of the property 

6 at Dunn Loring which is owned by the church? 

7 A Yes, that is part of my responsibility. 

8 Q How long has the church owned the 

9 property in Dunn Loring? 

10 A That I remember, we purchased December 

11 1980. I told you that I was not there. The 

12 pastor was there at the time. He is in Mosc~w, 

13 Russia for missionary purposes. And, since we 

14 purchased the land in December 1980, the pastor 

15 and I were very close friends. We were planning 

16 to build a church. And I guess that is sixteen 

17 years ago. 

18 Q Okay. How long have you been 

19 responsible for the maintenance of the property? 

20 I'll rephrase it. How.long have you been a 

21 trustee? 

22 

23 

A I can't really exac~ly remember this 

morning. But I think it's 1982 or 1983. I 
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1 can't really remember. I know it's in 1983, 

2 19a_3. 

3 Q AnQ, during -- since 1982 or 1983, you 

4 have been responsible for the maintenance of 

5 church property? 

6 A Well, there is the time in between. 

7 They would change the members time to time. 

8 But, yes, pretty much so. 

9 Q During your time from 1982 or 1983 to 

10 today while you have been the trustee, how many 

11 times have you visited the Dunn Loring property? 

12 A Well, physically that I really went in 

13 the land, perhaps four or five times. But I 

14 drive there every day on the way·to church. So 

15 every Sunday I drive through there. I have to 

16 go to church that way. 

17 Q But, during the last thirteen years or 

18 fourteen years that you have been trustee, you 

19 have actually physically been on the property 

20 four to five times? 

21 A Yes, and there is other times that 

22 there is trees and other things that we have to 

23 clean. Our neighbors complain about the trees 
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1 and tree falls and things like this. So I went 

2 there a few more times. 

3 Q So more than four or five times? 

4 A Yes. 

5 Q Ten times? 

6 A I can't remember. I don't know. I 

7 can't remember the exact amount. 

8 Q Okay. What is the nature of the 

9 terrain of the property? By that I mean, is it 

10 wooded, grassy? 

11 A It's trees and I'm sure there is a lot 

12 of weeds, also. 

13 Q Okay. Are you familiar with the area 

14 that is in dispute in this case? 

15 INTERPRETER: I'm sorry, excuse me? 

16 BY MS. HERBERT-KELLER: 

17 Q Familiar with the area of the church 

18 property which is property that's in dispute in 

19 this case, that's the subject of this 

20 litigation? 

21 A 

22 again? 

23 Q 
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1 particular portion that is in dispute in this 

2 li&igation. Are you familiar -- have you seen 

3 that portion of the property? 

4 A About this case, yes. 

5 Q You have seen the property? 

6 A Yes, I went there. 

7 Q Can you tell me what the terrain is on 

8 that area of the property? 
. 

9 A There was stacked up firewood and then 

1o there's some part there the same thing, some 

11 space in between the firewood stacked up. The 

12 land that the church owns, and then there is 

13 dividing between -- distinguished from property, 

14 there is grass that distinguishes between two 

15 different properties. 

16 Q Is there grass in the disputed portion? 

17 A Yes. 

18 Q Are there trees? 

19 A No trees. 

20 MS. HERBERT-KELLER: Thank you. 

21 Nothing further, Your Honor. 

22 

23 
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1 THE COURT: All right, sir, you may 

2 st~~ down and have a seat with your attorney. 

3 MR. MOON: That's the Plainti~f's case. 

4 THE COURT: All right. Do you want 

s Exhibits 2 and 3 admitted? 

6 MR. MOON: Yes, Your Honor. 

7 THE COURT: Is there any objection? 

8 MS. HERBERT-KELLER: No, Your Honor. 

9 THE COURT: All right. They'll be 

10 received. 

11 (The items previously marked for 

· 12 identification as Plaintiff's 

13 Exhibit Nos. 2 and 3 were received 

14 in evidence. ) 

15 MS. HERBERT-KELLER: I'd like to call 

16 William Stephens, please. 

17 THE COURT: All right. 

18 MR. MOON: I'm going to ask for a rule 

19 on the witnesses? I don't know how many we 

2o have. 

21 THE COURT: All right. Anyone who's in 

22 the courtroom who's going to testify in this 

23 case, I'll ask you to stand at this time. All 
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1 right. If the witnesses will remain outside the 

2 co~rtroom. And please don't discuss your 

3 testimony until you're called. All right. Who 

4 is your first witness? 

5 

6 

MS. HERBERT-KELLER: William Stephens. 

THE COURT: All right. William 

7 Stephens. 

8 Whereupon, 

9 WILLIAM M. STEPHENS 

10 a witness, was called for examination by counsel 

11 on behalf of the Defendant, and, after having 

12 been first duly sworn by the Clerk of the Co~rt, 

13 was examined and testified as follows: 

14 DIRECT EXAMINATION 

15 BY MS. HERBERT-KELLER: 

16 Q Good morning, Mr. Stephens. Could you 

17 state and spell your last name? 

18 A William M. Stephens, Stephens is 

19 spelled, S T E P H E N S. 

20 Q Can you give your full address, please? 

21 A 5843 Aspen Wood Court, and that's in 

22 McLean, 22101. 

23 Q 

11403 Farmkw:l Drive 
Rockville. MD 20852 
(301) 231-8799 

Prior to moving to Aspen Wood Court, 

A.L. &: F. Reponing Service, Inc. 
8606 Ordintuy Way 

AnrulndDle, Virginia 22003 
(703) 978-2557 

FAX (70~ ~8-4723 

1700 K Street.N. W., #505 
Washington, D.C. 20006 

(202) 783-0116 



.C.~.- .. ·:. -- 17 

1 did you live at 8043 Idyllwood, in Dunn Loring? 

2 A Yes, I did. 

3 Q Approximately when did you purchase 

4 that house? 

5 A We purchased the property in early July 

6 1981. 

7 Q Okay. I'm going to show you a copy of 

8 a deed which has been marked Defendant's Exhibit 

9 2. Take a look at that, please. Does that iook 

10 familiar to you? 

11 A Yes. 

12 Q Is that the deed that transferred title 

13 to the property to you? 

14 A Yes. 

15 MS. HERBERT-KELLER: I move Defendant's 

16 Exhibit 2. 

17 THE COURT: All right. Is there any 

18 objection to the exhibit? 

19 MR. MOON: No objection. 

20 THE COURT: All right. It will be 

21 received. 

22 {The item previously marked for 

23 identification as Defendant's 
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1 Exhibit No. 2 was received in 

2 evidence.) 

3 BY MS. HERBERT-KELLER: 

4 Q Approximately how long did you live at 

5 8043 Idyllwood? 

6 A We owned the property from July of '91 

1 until mid-June of -- I'm sorry, '81, until mid-

a June of '87. 

9 Q Okar. And you purchased -- who did you 

10 purchase the property from? 

11 A We purchased it from a trustee. 

12 Philadelphia Management was the name of the 

13 owner. We purchased it from a Court-appointed 

14 trustee. I think the IRS or someone claimed the 

15 property. 

. 16 Q Okay. When did you begin looking at 

11 the property to purchase it? 

18 A We first expressed an interest 

19 Christmas week of 1980. I can't remember the 

2o exact date. But that was when we first 

21 attempted to purchase the property and 

22 discovered that there was, I guess, difficulties 

23 with title or something. 
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2 

3 

-­~ ........ -. 

Q 

A 

Q 

4 that? 

5 A 

6 Q 

7 A 

8 Q 

19 

But you had been out --

Yes. 

-- and looked at the property prior to 

Yes, right, prior to that. 

So during the month of December? 

Yes, it was in late December of 1980. 

Before you made an offer and while you 

9 were looking at the property, did you have 

10 occasion to go to the back yard of the property? 

11 A Yes, we looked at The house was 

12 open.· And we looked over the house. And we 

13 looked over the property around it. 

14 Q Okay. How many times do you think you 

1s went out there during that month? 

16 A Oh, maybe five, six times. 

17 Q Okay. I'm going to show you a copy of 

18 a survey of the property. It's marked as 

19 Plaintiff's Exhibit 1. I'd like you to go ahead 

2o and hold onto this while I ask you some 

21 questions. 

22 THE COURT: Is that Defendant's Exhibit 

23 1? 
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MS. HERBERT-KELLER: I'm sorry, 

2 De£endant's Exhibit 1. 

3 THE COURT: All right. 

4 BY MS. HERBERT-KELLER: 

5 Q Does this fairly and accurately 

6 represent the location of the house on the 

7 property 

8 A Yes. 

20 

9 Q -- at the time that you began looking 

10 at it? 

11 A Well, yes. The dimensions have changed 

12 slightly. We added to the house. B·ut this is 

13 the location of it. 

14 Q About three-quarters of the way back on 

15 this plat, you'll see a circle with an M.H. 

16 beside it. 

17 (Discussion held off the record.) 

18 BY MS. HERBERT-KELLER: 

19 Q Are you familiar with a manhole in the 

20 middle of the property? 

21 A Yes. 

22 Q Behind the manhole is a portion of 

23 property up to where it shows the wood pile. 
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1 Are you familiar with that area of the property, 

2 as _ _well? 

3 A Yes. 

4 Q When you began looking at the property, 

5 in December, do you recollect viewing that 

6 portion of the property from the manhole back as 

1 shown on this plat --

8 A Yes. 

9 Q -- back to what's shown on this plat, 

10 now, as a wood pile? 

11 A Right. 

12 Q What was the nature of that area when 

13 you began looking at the property? 

14 A Well, the lot itself was, I'll use the 

15 word, "landscaped, 11 back to the woods. The 

16 woods were just behind where it's marked, "wood 

17 pile. n 

18 Q Okay. Was it grass in that area? 

19 A Grass and weeds. 

20 Q Grass and weeds. Was it being mowed? 

21 A It was being mowed regularly. It was 

22 not in great shape. But it ~as being mowed 

23 regularly. There was a clear delineation 
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1 between what had been -- what was being cared 

2 fo~ on the property and the woods behind it. 

3 Q Okay. When you purchased -- when you 

4 made an offer on the property, in December, was 

5 it your understanding that the area from the 

6 manhole back, as shown on this plat today, was 

1 part of the back yard? 

8 A That was our assumption, yes. 

9 Q Okay. Did you have any reason to 

10 believe that? 

11 A Well, it was maintained. And the 

12 neighbors -- If you looked out behind the 

13 houses, you kind of followed a straight line 

14 across where the woods were. And our assumption 

15 was that that was our property back to the edge 

16 of the woods, because it was for the property on 

17 either side of us. 

18 Q Did you, in your negotiations with 

19 Philadelphia Management, have any other reason 

2o to believe that that was part of the property? 

21 A 

22 was. 

23 Q 
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1 was part of the property --

2 A Yes. 

3 Q -- you believed it to be part of the 

4 property? You owned this property for 

5 approximately seven years; correct? 

6 A Six years. 

7 Q Six years, from 1981 to 1987? 

8 A Correct. 

9 Q During that time, did you maintain the 

10 property from, as shown on this plat, the 

11 manhole cover back to the wood pile? 

12 A Yes, we did. 

13 Q How did you maintain it? 

14 A Very nicely, if I say so myself. 

15 Actually, we had new topsoil brought in and put 

16 down sod and put up a fence at the back side of 

11 it and some shrubs and flowers and even tried to 

1e grow vegetables out there. 

19 Q 

20 property? 

21 A 

22 Q 

23 it? 
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1 A Right, that was an important part of 

2 it~ That was one of the things that made the 

3 property attractive. 

4 Q Did anyone ever give you -- Did you 

5 ever have any conversations with someone from 

6 the World Mission Church prio~ to that? 

7 A No, I didn't know who they were; never 

8 heard of them. 

9 Q Were you being open in your claim of 

10 ownership to this portion of the property? 

11 A I don't understand. 

12 Q Were you trying to hide? 

13 A Oh, no; no, we just were doing 

14 business. I mean, we owned the house and used 

15 the property and never gave a second thought to 

16 it. 

17 Q During 1981, did you have occasion to 

18 erect a fence on the property? 

19 A Yes, right after we moved in, we 

2o cleaned up the -- There had been a lot of 

21 reconstruction and a lot of renovation work. We 

22 cleaned everything up. In the meantime, between 

23 when we had put in our bid to buy the house and 
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1 when we bought it, there was a house built next 

2 do9-r. And they had a dog run. So we put up the 

3 fence that's on-- between Lot 3-A and.3-B. And 

4 then we put up a split rail fence at the back of 

5 our property. 

6 Q That was in 1981? 

7 A That was in the fall of '81. 

8 Q Does the location of the wood pile, 

9 going across the back of the property, does that 

10 fairly represent where you erected that fence 

11 A Yes. 

0 12 Q in 1981? Did you maintain that 

13 fence there for the entire time of your 

14 ownership? 

15 A Yes, we did. 

16 Q When you sold the property, in 1987, 

11 did you represent to the then purchasers that 

18 this was a part of their property? 

19 A What I told them was that we had 

2o thought that was our property when we bought it 

21 and we had later discovered through a survey 

22 that, in fact, it may be disputed. But our 

23 understanding -- I had called back the lawyer 
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1 that we bought it from. And he told us that if 

2 we~continued to use it -- Mr. Page, who had been 

3 the builder of the house, had always used it. 

4 And Philadelphia Management had used it -- and 

5 said, if you continue to use it, it will be 

6 yours, so don't worry about it. I just passed 

' that information on. 

8 MS. HERBERT-KELLER: Okay. Nothing 

9 further, Your Honor. 

10 THE COURT: All right. Cross examine. 

11 CROSS EXAMINATION 

12 BY MR. MOON: 

13 Q Mr. Stephens, just a few questions. 

14 When you purchased that particular property back 

15 in 1981, did you receive -- did you have any 

16 survey done on that property? 

17 A Yes. 

18 Q Do you remember what your survey showed. 

19 as the boundary of your property, especially in 

2o relation to the disputed area in this 

21 litigation? 

22 A It was approximately the same as this 

23 drawing here. It was by a different firm. But 
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1 it was approximately the same. 

2 -- Q Did your survey show that the so-called 

3 back yard of your property was encroaching upon 

4 somebody else's property? 

5 A I don't recall that being noted. There 

6 were no fences. At the time there were no 

1 fences around any of the property in the 

8 neighborhood. So there were no landmarks, per 

9 se, to point to in the yards. I don't remember 

10 any reference to other ownership. The survey 

11 that we bought from had been done by 

12 Philadelphia Manag·ement when they bought the 

13 property. 

14 Q So, when you bought the.property, you 

1s did have a chance to look at your survey? 

16 A Yes. 

17 Q And do you understand the area in 

18 dispute in this case? 

19 A Yes, I do. 

20 Q Do you remember seeing a line below the 

21 area in dispute in this case on your survey when 

22 you purchased the property? 

23 A 
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1 have to 

2 -- Q Something like this, something like 

3 this. 

4 THE COURT: All right. Let the record 

5 reflect that counsel is pointing to the rear lot 

6 line of Lot 3-B on Plaintiff's Exhibit 1. 

7 THE WITNESS: There was a rear lot line 

8 on the plot. But there was no·-- We didn't know 

9 exactly wher~ that was, because there was no --

10 you know, no reference on the ground. We didn't 

11 have it staked or anything. 

12 BY MR. MOON: 

13 Q Did your survey show any wood piles 

14 beyond that line? 

15 A No, there weren't any wood piles there. 

16 Q Not on your survey? 

17 A They weren't there at all. 

18 Q Were there any wood piles beyond the 

19 line? 

20 A No, just the part that -- There was an 

21 obvious area where the landscaping stopped, 

22 where the grass stopped and where the woods 

23 started. And that was the only thing that was 
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1 obvious. And that was not noted on the plat. 

2 -- Q So, in '81, when you purchased the 

3 property, there were no so-called firewood 

4 stacked up in your back yard? 

5 A I don't know anything about firewood 

6 being stacked up in any case .. I didn't stack 

7 firewood there. And I don't remember any wood 

8 being there when I bought it. 

9 Q And you owned the property up until 

10 198 7? 

11 A Yes. 

12 Q And, during the period of your 

13 ownership of the property, you never stored any 

14 firewood in your back yard; did you? 

15 A We stored the firewood under the deck, 

16 is whe~e we stored the firewood. We had a fence 

17 at the back of it. And it was landscaped. So 

18 we didn't use that for firewood. 

19 Q Okay. Let's talk about the fence. 

20 A Okay. 

21 Q You said there was a fence between your 

22 house and the house next door? 

23 
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1 BY MR. MOON: 

2 Q Lot 3-A. 

3 A We built that fence. 

4 Q You built that fence? 

5 A We built that fence. 

6 Q Did you build any fence between your 

1 back yard and the property owned by the church, 

8 beyond where you see 

9 A Yes, we put up a split rail fence. 

10 Q Does that show on that survey? 

11 A No. 

12 Q Okay. Could you describe to us one 

13 more time what kind of fence was it? 

14 A Split rail. 

15 Q Was it all the way around the back 

16 yard? 

17 A It was across the back of the property, 

18 connected between -- There's a chain link fence 

19 between Lot 2 and 3-B. And it connected from 

2o the corner of that chain link fence to the board 

21 fence between 3-A and 3-B. 

22 Q In relation to the property you owned 

23 back in '81, do you know where the property of 
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1 the World Mission Church of Washington, D.C. is 

2 lo_c.ated? 

3 A It's behind the property. 

4 Q It's behind? 

5 A Yes. 

6 Q And have you ever built any fence 

7 between your back yard and the property owned 

8 A Yes. 

9 Q -- by the church? 

10 A Yes. 

11 Q And what kind of fence was it? 

12 A It was a split rail fence. 

13 Q And that was built when? 

14 A That was in the fall of '81. 

15 Q Now, you had that fence up until 1987? 

16 A The fence was still standing when we 

17 sold the property, yes. 

18 Q Was it beyond where the location of the 

19 wood piles might be? 

20 A It was approximately that line. It was 

21 about the same line where those wood piles are. 

22 Q Was your fence fully enclosed, fully 

23 enclosing your back yard? 
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1 A It fully enclosed it in the extent that 

2 th~ fence ran from the fences on either side. 

3 It was a complete fence. But a split rail fence 

4 is not a security fence. It's just more -- you 

5 know, it's defines a boundary and it's 

6 decorative. But it doesn't -- it wasn't there 

1 for security purposes. 

8 Q I'm still confused as to the nature of 

9 the fence between your back yard and the 

10 church's property and whether --How tall was 

11 the fence? 

12 A The posts were probably -- well, they 

13 were eight-foot tall posts. And I set them in 

14 the ground three feet. So that left five feet 

15 exposed. And then I had three rails running 

16 across it. And the top rail was probably around 

11 forty-eight inches, about· four feet up, and 

18 there was a mid-rail at around three feet and a · 

19 lower rail at around eighteen inches. 

20 Q And, Mr. Stephens, you testified that 

21 you thought you owned the area which is in 

22 dispute in this case when you purchased the 

23 property? 
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A When we purchased the property, that 

2 wa~ our assumption, that we owned all the way 

3 back to where the obvious lot line was. 

4 Q If somebody had told you where the 

5 legal boundary of the lot was, would you have 

6 been surprised that that did not include the 

7 portion of the property in dispute? 

8 A I would have been very surprised. I 

9 would have been very surprised. 
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10 Q You testified that some time later on 

11 you had another survey done on the property? 

12 A There was a survey done when -- Well, 

13 we had a couple of surveys done. We refinanced 

14 the property at one point. There was a survey 

15 done for that. And then I think the first 

16 survey that -- this one, this particular survey 

11 was done when we sold the property. And this 

18 was done by a different company. 

19 Q And when was the survey done for 

2o refinancing; do you remember which year? 

21 A It would have been late '81 and then 

22 again about a year later. 

23 Q 
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A 

Q 
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Right. 

-- is the refinancing? 

3 A Those were in the nature they were 

4 just a reissue of the same plan. We hadn't 

5 changed their Well, in '83 we built the 

6 garage area. So we had to have a survey done to 

1 take that into account. 

8 Q Did your subsequent surveys, such as 

9 the one done in the latter part of 1981 and 

10 1983, show any boundaries of your property? 

11 A I'm sure they did, yes. 

12 Q Do you recall where the boundary --

13 A You know, this was a -- the survey was 

14 a technical item. All we were doing was 

15 refinancing. So I don't recall precisely what 

16 they d~d. It was ordered up by the lawyer and 

11 was part of the package; that's the only thing I 

18 remember. 

19 Q And I remember earlier you testified 

2o that you had one survey done and there was some 

21 problem with your survey and you had to consult 

22 with your lawyer. And the lawyer described to 

23 you -- the lawyer told you not to worry about 
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1 it, et cetera, et cetera; do you remember that? 

2 I ~uess probably it was the time you were 

3 selling the property to the next owner_you had a 

4 survey done? 

5 A That would have been this survey. He 

6 had this survey done. We didn't have that 

1 survey done. This was done by his people. 

8 Q Okay. During the period of your 

9 ownership of the property, had you ever real£zed 

10 that there was going to be a problem with 

11 ownership of the disputed area? 

0 12 A Not a problem. We became aware that 

13 there was a disputed area somewhere during our 

14 ownership. I don't remember when, but somewhere 

15 in there we became aware that the area we 

16 thought was our back yard in fact was in 

11 dispute. 

18 Q And when was that? 

19 A I don't recall. 

20 Q How did you come to know that there was 

21 a dispute? 

22 

23 

A It has been a long time ago. My 

recollection is that it came up through 
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1 neighbor brought it to my attention. But I 

2 do~'t recall precisely when that would have been 

3 or even what he said. But I do remember that 

4 somewhere in there we became aware that, in 

5 fact, what we were landscaping and mowing and 

6 taking care of in fact was in dispute, it was 

1 not clearly ours. 

8 Q But did you still believe that this 

9 disputed area still belonged to you? 

10 A There were a lot of there were a lot 

11 of other things being said at the time. And, on 

12 balance, we thought that it was our property. 

13 It had been part of this lot for the previous 

14 two owners and for many, many years. So we 

15 assumed that it was our property regardless. 

16 Q You didn't have any new survey done 

17 to 

18 A I didn't have anything done in response 

19 to that, no. There were lots of other stories 

2o going on. And on balance we felt that it was 

21 our property. So we used it as such. 

22 Q Have you built anything other than the 

23 fence you described on the disputed portion of 
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1 the property? 

2 A No, there were no other structures. 

3 Q Thank you, Mr. Stephens. 

4 THE COURT: Mr. Stephens, is the garage 

5 that you built shown on Plaintiff's Exhibit 1? 

6 THE WITNESS: Yes, it is. 

7 THE COURT: Whereabouts is that 

8 located? 

9 THE WITNESS: That's on the right side 

10 of the property at the bottom of the driveway. 

11 It's identified by -- it says, 22.2 feet. 

12 THE COURT: All right. 

13 THE WITNESS: That portion is the 

14 garage. 

15 THE COURT: All right. Thank you. Any 

16 redirect? 

17 MS. HERBERT-KELLER: Yes. 

18 REDIRECT EXAMINATION 

19 BY MS. HERBERT-KELLER: 

20 Q You testified that you put the fence up 

21 in the fall of 1981? 

22 

23 

A 

Q 
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1 1981? 

2 A Right. 

3 Q At the time you purchased the property, 

4 there was grass in the area between the manhole 

5 and the fence as shown on the plat -- or between 

6 the manhole and the wood piles which are now 

7 shown on that plat? 

8 A Yes. 

9 Q You mowed that yard? 

10 A Right. 

11 Q In 1981 you put the fence up? 

12 A Yes. 

13 Q And the area where you built the fence 

14 you believe is fairly represented by the lines 

15 that now show a wood pile? 

16 A Yes. 

17 Q During your entire ownership of the 

18 property, did you always intend to possess and 

19 use that portion of the property, the disputed 

2o portion of the property as your property? 

21 A Yes. 

22 Q Did anyone from the World Mission 

23 Church or anyone who owned that property, 
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1 claiming to own that property, ever come to you 

2 an~ tell you not to use the property? 

3 A No, we had no contact from anyone. 

4 Q Did anyone at all ever -- You used the 

5 word, "dispute." Did anyone ever come to you 

6 and say, don't use this prope~ty? 

7 A No. 

8 Q Did you ever try to hide the fact that 

9 you were using this property? 

10 A No. 

11 Q Did you use it continuously --
12 A Yes. 

13 Q -- during your entire ownership? 

14 A Yes. 

15 Q Were you aware of Philadelphia 

16 Manage~ent using the property? 

17 A Yes. 

18 MS. HERBERT-KELLER: Nothing further, 

19 Your Honor. 

20 THE COURT: All right. May this 

21 witness be excused? 

22 

23 
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MR. MOON: That's fine, Your Honor. 

2 THE COURT: Sir, you may step down. 

3 You're free to go or stay as you wish. Call 

4 your next witness. 

5 MS. HERBERT-KELLER: Guy Caron. 

6 (Whereupon, the witness was sworn by 

' the Clerk of the Court.) 

8 Whereupon, 

9 GUY CARON 
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10 a witness, was called for examination by counsel 

11 on behalf of the Defendant, and, after having 

·12 been first duly sworn by the Clerk of the Court, 

13 was examined and testified as follows: 

14 DIRECT EXAMINATION 

15 BY MS. HERBERT-KELLER: 

16 Q Good morning, Mr. Caron. 

17 A Good morning. 

18 Q Can you state your full name and 

19 address for the record, please? 

20 A My name is Guy Caron. I live at 9200 

21 Hidden Creek Drive, in Great Falls, Virginia. 

22 The zip code is 22066. 

23 Q 
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1 A I lived previously at 8043 Idyllwood 

2 Road, in Falls Church. 

3 Q And approximately when did you purchase 

4 that property? 

5 A I purchased it in June or July 1987. 

6 Q And do you remember when you sold the 

1 property? 

8 A In June or July 1993. 

9 Q So you lived there approximately six 

10 years? 

11 A That's correct. 

12 Q Did you purchase the property from 

13 William and Barbara Stephens? 

14 A That is correct. 

15 Q I'm going to show you a deed. And I 

16 want you to take a look at it and see if you 

11 recognize it. This deed is marked as 

18 Defendant's Exhibit s. Can you take a look at 

19 that and see if you 

20 A Yes, I recogn~ze it. It's the deed 

21 that we had made when we purchased the property. 

22 MS. HERBERT-KELLER: Your Honor, I'd 

23 like to move to admit that exhibit. 
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1 THE COURT: Any objection? 

2 MR. MOON: No objection, Your Honor. 

3 THE COURT: All right. It will be 

4 received. 

5 (The item previously marked for 

6 identification as Defendant's 

1 Exhibit No. 5 was received in 

a evidence.) 

9 BY MS. HERBERT-KELLER: 

10 Q Mr. Caron, when you purchased the 

11 property from the Stephens, was there a wood 

12 fence --

13 A Yes, there was. 

14 Q -- along the back? If ± show you a 

15 plat --

16 MS. HERBERT-KELLER: It's a plat that 

11 we used before, DefendantJs Exhibit 1 --

1e BY MS. HERBERT-KELLER: 

19 Q Hold on to this. And I'm going to ask 

2o you some questions about it, as well. Do you 

21 see on here, about three-quarters of the way 

22 back, there's a circle with M.H., a manhole, 

23 shown on the plat? 
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A Yes. 

Q Do you see further back behind that 

3 something depicted as a wood pile --

4 A That's correct. 

5 Q -- and lines with Xs on it? 

6 A That is correct. 

7 Q Can you tell me whether that's 

43 

8 approximately the location where the fence was 

9 located when you purchased the property? 

10 A That's exactly the location. I took a 

11 ninety-year-old oak tree down during my stay 

12 there. And there was so much wood in there that 

13 I replaced the wood fence with the wood pile. 

14 So the wooden fence was replaced by the wood 

15 pile by myself, by moving all that wood back 

16 there. 

17 Q Was that over a period of time or was 

18 that over -- was that on one discrete occasion? 

19 A It certainly was not in one day. The 

2o tree was too large for that. But it certainly 

21 was a couple of weeks, I would say a couple of 

22 months, maybe. I moved the wood back there and 

23 replaced the wooden fence with the wood pile. 
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1 Q Why did you replace the fence? 

2 A The fence was starting to be rotting 

3 away. I inherited the fence from the previous 

4 owner. And I also needed a spot to put all that 

5 wood there. So I thought it would be a good way 

6 to delineate the property and leave it there. 

7 Q Okay. Do you see where the line runs 

8 through, about three-quarters of the way back on 

9 this survey, with the M.H. on it? 

10 A Yes. 

11 Q Do you see where the wood fence is --

12 or where the area depicted by the wood piles is? 

13 A Yes. 

14 Q The area of land in between those two 

15 points, during your ownership, what was the 

16 nature of the terrain of that area? 

17 A It was a grassy area. And I maintained 

18 it. 

19 

20 

21 

22 

23 

Q How did you maintain it? 

A I mowed the lawn and raked the leaves 

and maintained it properly and clean, as the 

rest of the property. 

Q 
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1 once a week? 

2 A Certainly. 

3 Q Did you consider it part of your.yard? 

4 A We certainly played there -- the kids 

5 played there and had games there and everything. 

6 So, yes, it was certainly part of the property. 

7 Q Did you consider it --
8 A Absolutely. 

9 Q -- your yard? 

10 A Uh-huh. 

11 Q Did you claim ownership to that piece 

12 of property? 

13 A I considered it -- You know, that's 

14 where we played, that's what we used. We always 

15 used it. That's why we used the fence. And 

16 that's why we used the wood pile there. 

17 

18 

19 

20 

21 

22 

23 

Q 

you were 

A 

Q 

A 

was 

Q 

11403 Fannltmd Drive 
RockviUe, MD 20852 
(301) 231-8799 

Did you ever try to hide the fact that 

using the yard during that 

I don't think so. 

You were open about it? 

We were back there all the 

Anyone that walked by would 

A.L. & F. Reponing Service, Inc. 
8606 Ordintuy Way 

A1UUl11dale, Virginia 22003 
(703) 978-2557 

FAX (7_03) 978-4723 

56 

time? 

time. So it 

have 

1700 K Street,N. W., #505 
Washington, D. C. 20006 

(202) 783-0116 



46 
~-~.---

1 noticed? You consider that your use of it would 

2 gi~e anyone notice of the fact that you were 

3 using that area? 

4 A I certainly did not try to hide 

5 anything. 

6 Q Okay. Was there a delineation between 

1 the area behind the wood pile and this area 

8 here; could you tell a difference between those 

9 two areas? 

10 A Behind the wood pile were basically 

11 leaves and the way the rest of the property is 

12 back there, which is wooded, weeds, not 

13 maintained. It doesn't need to be maintained. 

14 It was a wooded area, not maintained. My area 

15 was totally maintained as a normally maintained 

16 yard would be. And that's the difference. 

Q Okay. Did anyone from the church or 

18 claiming ownership of that property ever come to 

19 you, during your ownership, and request that you 

20 stop using that portion of the property? 

21 A No, they did not. 

22 Q Did anyone ever com~ and notify you 

23 that you were not supposed to be using that 
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1 property? 

2 A 

3 me. 

4 Q 
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No, I have never had anybody come to 

Okay. During your entire ownership, 

5 did you intend to use that? 

6 A Absolutely. 

7 Q Did you use it continuously? 

8 A Absolutely. 

9 MS. HERBERT-KELLER: Nothing further, 

10 Your Honor. 

11 THE COURT: All right. Cross examine. 

12 CROSS EXAMINATION 

13 BY MR. MOON: 

14 Q Mr. Caron, when you purchased the 

15 property in 1987, did you have a survey done? 

16 A Yes, we did. 

17 Q And did your survey show the boundaries 

18 of your property? 

19 A Similar to this plat, yes. 

20 Q Did you notice from the survey that the 

21 wooden fence was beyond the property boundary in 

22 your back yard? 

23 A 
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1 second house we purchased. I did really not pay 

2 mu~h attention. I can tell you on my plat, when 

3 we purchased the house, rather than what we have 

4 here, now, there were actually -- the wooden 

s fence was actually there, as well .. I did not 

6 concern myself at all with the fact that it was 

1 either over or beyond or within. 

8 Q Before you purchased the property, has 

9 it ever come to your attention that there might 

10 be a dispute as to that particular portion of 

11 the property in your back yard which is beyond 

12 the boundary of your property? 

13 A Are you asking me if I was worried 

14 about that or --
15 Q If you were aware? 

16 A No, I was not aware that there would be 

11 a dispute of any kind. 

18 Q The people who owned the property right 

19 before you, Mr. and Ms. Stephens, I think --

20 A Uh-huh. 

21 Q -- did any of them inform you as to a 

22 possible dispute as to ownership of that 

23 particular piece of property? 
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1 A All I knew is there was a vacated 

2 st~eet behind my property; okay? It was not 

3 clear to me if the vacated property was included 

4 or not included in the plan. I really, as I 

5 said before, was not aware to a great detail of 

6 what the end of that property. was. It was not 

1 much of a concern to me. You have to understand 

8 that, when I bought the property, I just bought 

9 the property. I enjoyed it, I played with it. 

10 I have kids. You know, I don't look in great 

11 detail to the plat. So that's certainly what it 

12 was. 

13 Q So you thought that that portion of the 

14 property which is in dispute in this case 

15 belonged to you all along? 

16 A It was my understanding that it's ours 

11 and that we can use it, that it was our property 

18 back there. The fact -- I don't know of any 

19 reason. Now, on my plat it showed the picket 

2o fence back there. That there was a dispute I 

21 didn't know. 

22 Q If someone had told you, by looking at 

23 the survey, that the portion of the property was 
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1 beyond the legal boundary of your back yard, 

2 wo~ld you have been surprised? 

3 A I don't know. If somebody would. have 

4 shown me that the property was different? 

5 THE COURT: Well, you have answered the 

6 question. You said you don't know. Next 

1 question. 

8 BY MR. MOON: 

9 Q Let's go to the wood piles --

10 A Uh-huh. 

11 Q -- you put up after taking down wooden 

12 fence --

13 A Uh-huh. 

14 Q in your back yard. Were you using 

1s those woods from time to time? 

16 A Yes, I was using the wood partially to 

11 heat, my firewood. And that's what it was used 

18 for partially. There was so much back there 

19 that I only need very few. I don't know. You 

2o saw how big these oak trees are back there. I'm 

21 sure you have seen them. It was a similar tree 

22 that came down. I needed a place to store them. 

23 And I thought it would be a very good place to 
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1 put it. And that's where I put it. And, yes, I 

2 used some of it as firewood. And that's about 

3 it. 

4 Q Have you ever restacked that firewood 

s because you used so much and you felt that --

6 A By the time I left, I believe there was 

1 still plenty of firewood left. And there 

8 probably is still firewood left. So I would 

9 have no reason to buy any further wood. 

10 Q Were the wood piles totally enclosing 

11 your back yard or were there spaces between the 

12 piles? 

13 A I believe that the way it is delineated 

14 here is probably correct as of now. At one 

1s point it was probably continuous. The reason 

16 there is an opening on the righthand side is 

17 there used to be a gate there. I don't know if 

18 it's still there. On the righthand side of ·the 

19 property there used to be a gate. And that's 

2o where that gate was left to gain access to the 

21 other side. And the middle of the pile might 

22 have been closer or touching at one point or 

23 another. I believe they were completely closed 

11403 Farmland Drive 
Rockville, MD 20852 
(301) 231-8799 

A.L. &: F. Reporting Service, Inc. 
8606 Ordinary Way 

Anlumdale, Virginia 22003 
(703) 978-2557 

FAX (703) 978-4723 

62 

1700 K Street,N. W., #505 
Washington, D.C. 20006 

(202) 783-0116 



52 . --
"&:~ .... -. -

1 at the time. 

2 -- Q And you sold this property to Ms. 

3 Hollander in 1993? 

4 A 1993, I believe it was in June, if I 

s recall it correctly. 

6 Q Was any survey done at the time? 

7 A I don't think I ordered one. If one 

a was done, it was probably on their end. 

9 Q Has anyone -- When you sold the 

10 property in 1993, had anyone brought to your 

11 attention a possible dispute with the ownership 

12 of the particular portion of the property in 

13 your back yard? 

14 A As I said, I was concerned -- I had a 

1s contract on another house. I was little 

16 concerned with the other side of this property. 

11 My concern was getting it. sold at that time. 

18 Q So is your answer, no, nobody had 

19 brought to your attention a possible dispute? 

20 A Well, at that point, there was some 

21 discussion. But we did not deny or neglect any 

22 of that. I don't know. I didn't know ·at the 

23 time. And it is only recently that I have been 
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1 bfo~ght to attention there is a dispute. So I 

2 did not know. 

3 Q You said there were discussions 

4 concerning 

5 A I did not know what was done on the 

6 plat or what was not done on the plat. The only 

1 thing I know is that I had a plat done. And the 

8 plat was very clearly what I showed. And I sold 

9 the property as-is. And, if there was anyth~ng, 

10 I was not made aware of it. 

11 Q So you didn't make any representation 

12 as to ownership of that particular portion of 

13 the property? 

14 A No, I s~id that we have been using it 

1s all along. For the six years we had been there 

16 we always used that part. It was a playground 

11 for our children. And the manhole is a typical 

18 example. You know, we had to be careful when we 

19 played football back there not to trip over it. 

2o So we used it as our property. We always had. 

21 We always thought it was ours. 

22 Q Other than replacing the wood piles --

23 other than replacing the wooden fence with the 
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1 wood piles, did you build any other physical 

2 improvement? 

3 A No, we didn't build anything back 

4 there. The only thing I did is, I maintained it 

s somewhat at the overhangs. There was a lot of 

6 leaves and tree limbs that bepame very long and 

1 then came over on my side of the property. So I 

a just trimmed a number of trees back; that's all 

9 I did. 

10 Q But there was no physical structure 

11 built on the 

12 A Absolutely not. 

13 MR. MOON: Thank you, Your Honor. 

14 THE COURT: Any redirect? 

15 MS. HERBERT-KELLER: Yes, Your Honor. 

16 REDIRECT EXAMINATION 

17 BY MS. HERBERT-KELLER: 

18 Q Mr. Caron, I'm going to show you 

19 another plat. This is Defendant's Exhibit 4; 

2o can you tell me what the date is on that? 

21 THE COURT: Well, could he identify 

22 this document? 

23 BY MS. HERBERT-KELLER: 
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1 Q Does that plat seem familiar to you, 

2 look familiar to you? 

3 A I recognize the property where I lived. 

4 I don't know if it was any different. 

5 Q What year did you sell the prop~rty to 

6 Ms. Hollander? 

7 A 1993. 

8 Q I'm sorry. What year did you purchase 

9 the property from the Stephens? 

10 A 1987. 

11 Q And what is the date on this plat? 

. 12 A November 28th, 1987 -- I'm ·sorry, May 

13 28th. 

14 Q Which is the date that you purchased 

15 shortly before the date that you purchased it? 

16 A It probably is, yes. 

17 Q Can you identify this plat as a plat 

18 that you received at settlement? 

19 

20 

A I would certainly think it would be. 

THE COURT: Well, can you identify it 

21 or not? I mean, don't guess. 

22 THE WITNESS: Okay. Let me see if I 

23 can see. Yes, it is mine, because it says on 
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1 the bottom lefthand corner, by Caron. And so 

2 that is me. Certainly it was done upon our 

3 request at the time of purchase from the 

4 Stephens. 

5 MS. HERBERT-KELLER: Your Honor, I'd 

6 like to admit that as Defendant's Exhibit 4. 

7 MR. MOON: Your Honor, this is 

8 basically a report from a surveyor as to the 

9 location of fences, et cetera, et cetera. 
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10 Without testimony directly from the surveyor as 

11 an expert witness, if it is being admitted to 

12 show the location of the gates and other ite~s, 

13 it's not 

14 MS. HERBERT-KELLER: Your Honor, I seek 

1s to admit this for two reasons, one, so that Mr. 

16 Caron can testify whether that was -- that 

11 accurately depicts the location of the fence at 

18 the time he purchased the property, and, two, to· 

19 testify as to whether he received this at 

20 settlement. 

21 THE COURT: Well, why don't you ask him 

22 those questions. Then maybe_you can establish a 

23 foundation for the admission of the document. 
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1 MS. HERBERT-KELLER: Okay, Your Honor. 

2 BY MS. HERBERT-KELLER: 

3 Q Mr. Caron, if you take a look at that 

4 plat, do you see an area three-quarters of the 

s way back with the line drawn across? 

6 A That's correct. 

7 Q And then do you see an area past that 

a which is in an arch, the line drawn --

9 A Uh-huh. 

10 Q -- at the very back? 

11 A Uh-huh. 

12 Q Would yoti say that line fairly and 

13 accurately represents the location of the split 

14 rail fence at the time that you purchased the 

1s property? 

16 A Absolutely, yes. 

17 Q Would you say that the area in between 

1a that line and the line that goes across three-

19 quarters of the way back, that fairly and 

2o accurately represents the area of the lawn that 

21 you testified to you played in? 

22 

23 

A 

Q 
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1 at settlement? 

2 A Yes, I did. 

3 Q During your ownership --

4 MS. HERBERT-KELLER: Your Honor, I 

s would like to move for admission of this 

6 document. 

7 MR. MOON: Your Honor, based upon the 

s same ground I stated before I object to 

9 admission of this, because as Mr. Caron stated, 

10 this survey that I have has, you know, a lot of 

11 numbers and distances and words, et cetera, 

12 which have to be testified.by the expert 

13 witness, the surveyor, rather than the lay 

14 witness who is only guesstimating where the 

1s location of the gates and boundaries might be. 

16 THE COURT: Well, now, this Exhibit 4 

11 also has a notation, a handwritten notation at 

1e the top that says, "Area claimed by adverse 

19 possession"; was that there, Mr. Caron, when you 

20 received this? 

21 THE WITNESS: Your Honor, I could not 

22 recall. You're asking me -- you know, it's '87. 

23 It's nine years ago. I would really not know. 
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1 And, if it had been there, I probably would not 

2 ha~e noticed it personally. I'd be very honest 

3 in saying, I was so excited in buying the house 

4 I really wanted. That's not really what we 

s focused on. 

6 MS. HERBERT-KELLER: Your Honor, I'll 

1 stipulate that we're not putting this into 

a evidence to prove the truth of those words that 

9 are written there, that that's the area of 

10 adverse possession. 

11 THE COURT: Well, my concern is that 

12 the witness is identifying a document that has 

13 been altered since the time that he saw it, if 

14 he can even remember that he saw it. But I'm 

1s going to receive the exhibit for the sole 

16 purpos~ of the witness' testimony that the 

11 rearmost line there looks like where the fence 

1e was when he bought it, though I'm not sure what 

19 significance that has if he can't remember 

20 whether he saw this or not. Go ahead. It will 

21 be received for that limited purpose. 

22 MR. MOON: Could you note my objection, 

23 Your Honor? 
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Q 

THE COURT: So noted. 

(The item previously marked for 

identification as Defendant's 

Exhibit No. 4 was received in 

evidence.) 

BY MS. HERBERT-KELLER: 

Just one final question, Mr. Caron. 

8 During your six years of ownership, did you 

9 intend to possess that area between that line 

10 between the manhole and the back, the wood 

11 piles, as your property? 

12 A Yes, I did. 

13 MS. HERBERT-KELLER: Thank you. 

14 Nothing further, Your Honor. 

60 

15 THE COURT: Anything further, Mr. Moon? 

16 MR. MOON: No, Your Honor. 

17 THE COURT: All right. May this 

18 witness be excused? 

19 MS. HERBERT-KELLER: Yes; yes, Your 

2o Honor. 

21 THE COURT: All right. Sir, you may 

22 step down. You're free to go or stay as you 

23 wish. 
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1 THE WITNESS: Thank you, Your Honor. 

2 THE COURT: All right. Please call 

3 your next witness. 

4 MS. HERBERT-KELLER: I call Carolyn 

5 Hollander, Your Honor. 

6 (Whereupon, the witness was sworn by 

7 the Clerk of the Court.) 

8 Whereupon, 

9 CAROLYN HOLLANDER 

10 the Defendant, was called for examination by 

11 counsel in her own behalf, and, after having 

12 been first duly sworn by the Clerk of the Co~rt, 

13 was examined and testified as follows: 

14 DIRECT EXAMINATION 

15 BY MS. HERBERT-KELLER: 

16 Q Would you please state your full name 

11 and address? 

18 A I am Carolyn Hollander. I'm live at 

19 8043 Idyllwood Road, in Dunn Loring. 

20 Q Approximately when did you purchase the 

21 property at Idyllwood Road? 

22 

23 

A 

Q 
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1 Patsy Caron? 

2 A I purchased it, yes. 

3 Q I'm going to show you a copy of a deed. 

4 If you can take a look at it and see whether it 

5 looks familiar to you? 

6 MS. HERBERT-KELLER: I believe it's 

1 marked Defendant's Exhibit 6, Your Honor. 

8 BY MS. HERBERT-KELLER: 

9 Q Does that look familiar to you? 

10 A Yes, this is the one I signed for the 

11 deed. 

12 Q Is this a deed that you received at 

13 settlement? 

14 A That I received, yes. 

15 Q This is the deed that gave you 

16 ownership of the property? 

17 A Yes, it was. 

18 Q And October 25th, 1993 is the date you · 

19 purchased the property? 

20 A Correct. 

21 Q And the Grantors are correct on here, 

22 Guy and Patsy Caron? 

23 A 
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1 Q Your Honor, I move to admit this as 

2 De£endant's Exhibit 6. 

3 THE COURT: All right. Any objection? 

4 MR. MOON: No objection, Your Honor. 

5 THE COURT: All right. It will be 

6 received. 

1 (The item previously marked for 

8 identification as Def~ndant's 

9 Exhibit No. 6 was received in 

10 evidence.) 

11 BY MS. HERBERT-KELLER: 

12 Q Here's a copy of a survey, a plat here. 

13 This is Defendant's Exhibit 1, the original 

14 plat. Take a look at that. And I want to ask 

15 you some questions about it. Do you see the line 

16 that is drawn through the property approximately 

11 three-quarters of the way back where the circle 

18 is drawn, M.H., the manhole is located? 

19 A Yes, I do. 

20 Q And do you see where it is depicted 

21 wood piles? 

22 A Yes. 

23 Q Are those wood piles still there? 
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1 A They're still there. 

2 Q Do you maintain those wood piles? 

3 A I haven't touched the wood piles. The 

4 wood piles are -- Save for a couple that may 

5 have fallen off, they're exactly as they were 

6 when I bought the house. 

7 Q The area in between that line three-

8 quarters of the way back and the wood piles, 

9 what's the nature of that area right now, the 

10 terrain? 

11 A It's grass. 

12 Q It's grass? 

13 A Maintained, it has got a couple of 

14 weeds. But it has been reseeded three or four 

15 times. 

16 Q Do you maintain that weekly? 

17 A Probably biweekly, and rake leaves in 

18 the fall every day it seems like. 

19 

20 

21 

22 

23 

Q 

property? 

A 

Q 

A 
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1 there. I have had the property. It's just 

2 mowed every time. I have a maintenance person 

3 that I have hired that continues to mow it. And 

4 I mow it myself. 

5 Q Would you say that the wood pile fairly 

6 depicts where you consider the edge of your 

7 property to be 

8 A Yes. 

9 Q the wood pile as shown on this 

10 survey that you're looking at? 

11 A Yes, it's in the same place. 

12 Q Okay. Have you been open in your use 

13 of that area between the manhole and the wood 

14 pile? 

15 A Yes, I have. 

16 Q Have you ever tried to hide the fact 

11 that you're using it? 

18 A No, I use it all the time. 

19 Q Have you continuously used that as part 

2o of your yard since October of 1993? 

21 A Yes, I have. 

22 Q Has anyone from the World Church or 

23 purporting to act on behalf of the World Church 

A.L. & F. Reponing Service, Inc. 

11403 Farmland Drive 
Rockville, MD 20852 
(301) 231-8799 

8606 Ordintlry Way 
Aruuzndtlle, VirginiD 22003 

(703) 978-2SS7 
FAX (7, 678-4723 

1700 K Street,N. W., #SOS 
Washington, D.C. 20006 

(202) 783-0116 



..: ...... ..,.-. 
66 

1 or anyone else ever come back and asked you not 

2 to __ use that property? 

3 A Nobody came to me, no. 

4 Q Okay. But you did receive a letter in 

5 October from --

6 A After I sent a letter to them. 

7 Q Did you continue to use the property? 

8 A I have continued to use it the same as 

9 I had before. 

10 Q So you're continuing to use it today? 

11 A Yes, I am. 

12 Q Was there ever a period when you didn't 

13 use that property? 

14 A No. 

15 Q The area behind the wood piles as shown 

16 on this, it says, N/F Church of World Mission on 

11 this plat --

18 A Uh-huh. 

19 Q -- can you tell me what that area looks 

20 like right now? 

21 A It's mushed up leaves, it's trees, 

22 bramble, mud, just debris. 

23 Q 
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1 you say you can tell a difference between --

2 A Absolutely. 

67 

3 Q -- the area -- Wait until I'm finished 

4 asking, please -- between the area of the lot 

5 and the wood pile? 

6 A Right. 

7 Q If those wood piles weren't there, that 

8 area and the area that's now behind the wood 

9 piles, you could tell a difference between them? 

10 A Yes. 

11 Q What's the difference? 

12 A Well, one is grass and kept low and 

13 maintained. And behind it is just wild, debris, 

14 trees. 

15 Q Has anybody ever given you permission 

16 to use that from the World Church? 

17 A Nobody gave me permission, no. 

18 Q Did you intend, during your entire 

19 ownership, to claim that area of disputed 

20 property as yours? 

21 A Yes. 

22 MS. HERBERT-KELLER: Nothing further, 

23 Your Honor. 
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1 THE COURT: All right. Cross examine. 

2 CROSS EXAMINATION 

3 BY MR. MOON: 

4 Q Ms. Hollander, when you purchased the 

5 property in 1993, was a survey done? 

6 A Yes, a survey was done. I believe it's 

1 this one, Exhibit 1. 

8 Q Did your survey show the boundary of 

9 your property? 

10 A Yes. 

11 Q Was Did you study that survey? 

. 12 A Not when I bought it. It was my very 

13 first house. I was scraping the money to buy 

14 it. I barely could afford the survey, to have 

15 it done. 

16 Q And did you take a look at the survey? 

17 A I took a look at the survey and saw 

18 that the wood pile was along the back. 

19 Q Along the back, which was beyond where 

20 the manhole is? 

21 A Which is beyond where the manhole is, 

22 that is correct. 

23 Q 
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1 have a line going across going through that 

2 manhole? 

3 A It's a dotted line, yes, dashed line. 

4 Q Did you understand what the line was? 

5 A Not at that time explicitly, no. I 

6 understood that there was the church behind it, 

! where it says, N.F. Church of World Mission. 

8 But, as I could tell when I looked at the 
' 

9 property and purchased the property, the fence 

10 in the back area was what they had been using 

11 and the people before them had been using and, 

12 for all intents and purposes, was what I 

13 considered to be my property. 

14 Q So you considered that particular 

1s portion of property above the dotted line going 

16 through manhole was your property when you 

11 purchased it? 

18 A I thought it was mine. I used it as 

19 mine. And I was told that it had been used for 

20 years and years. 

21 Q And you see the wood piles on the 

22 survey. That disputed portion of property 

23 between the dotted line going through the 

A.L. & F. Reporting Service, Inc. 

11403 Farmkmd Drive 
Rockville, MD 20852 
(301) 231-8799 

8606 Ordinllry Way 
Anruuulale, VirginiiJ 22003 

(703) 978-2557 

FAX §06 978-4723 

1700 K Street,N. W., #505 
Washington, D.C. 20006 

(202) 783-0116 



,:: •.. --·· -~ 70 

1 manhole and the wood pile belonged to you; that 

2 wa~ your understanding? 

3 A It was. I saw it that way. It was 

4 shown to me. Again, you know, there were the 

5 wood piles in the back that delineated where the 

6 wood started and the grass started. 

7 Q So the boundary of your property in 

8 . your back yard reached up as far as where the 
. . 

9 wood piles were; was that your understanding? 

10 A That was my understanding. 

11 Q And that has been your understanding 

12 throughout until you received the letter from 

13 the church; is that right? 

14 A No, I believe I sent the letter 

15 originally claiming adverse possession. 

16 Q That was in September 1995? 

17 A Yes. 

18 Q And you did receive a letter back from 

19 church's attorney in October 1995? 

2o A Right. 

21 Q Let me show you one, two, three, four 

22 pictures. Take a look at those and tell me 

23 whether any of those pictures does not fairly 
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1 represent your wood piles in your back yard? 

2 -- A The question is whether it does not 

3 represent it? 

4 Q Whether it does not? 

5 A It fairly represents it, yes. 

6 Q All four pictures? 

7 A This one here 

8 Q Which one? 

9 A -- represents it, but there's a 

10 MS. HERBERT-KELLER: Your Honor 

11 THE COURT: Mr. Moon, let's mark those 

12 as 4-A, B, c and D, if you·haven't already done 

13 that. 

14 MR. MOON: I have not, Your Honor. 

15 THE COURT: All right. I'll ask the 

16 Clerk to do that. And then, Ms. Hollander, when 

11 you testify, please indicate for the record 

18 which photograph you're referring to. 

19 (The items referred to above were 

20 marked for identification as 

21 Plaintiff's Exhibit Nos. 4-A 

22 through 4 -D.) 

23 THE WITNESS: It fairly represents it, 
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1 except on 4-B there might be a couple of more 

2 pieces of wood and broken down trees there. 

3 BY MR. MOON: 

4 Q Could I take a look at that? 

5 A Yes. 

6 Q 4-B? 

7 A It's very close. I mean, if you're 

8 going to itemize each piece of wood and each 

9 tree, there might be an area there's a little 

10 bit more debris behind what is the wood pile. 

11 MR. MOON: Could I have those exhibits 

12 admitted into evidence as Plaintiff's Exhibits 

13 4 -A I B I c I D? 

14 THE COURT: Is there any objection? 

15 MS. HERBERT-KELLER: (Nods head, 

16 indica~ing a negative response.) 

17 THE COURT:· All right. They'll be 

18 received. 

19 (The items previously marked for 

2o identification as Plaintiff's 

21 Exhibit Nos. 4-A through 4-D 

22 were received in evidence.) 

23 BY MR. MOON: 
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1 Q Ms. Hollander, have you ever built any 

2 structure on that particular portion of property 

3 which is in dispute in this case? 

4 A I've built no structures. 

5 Q Have you ever built any fence in your 

6 back yard since you owned the property? 

7 A No, I have not. 

8 Q Have you ever restacked your firewood 

9 in your back yard? 

10 A Not restacked it, no. If anything, I 

11 just had one or two pieces myself. They didn't 

. 12 burn. They were too old and rotted. So, no, I 

13 didn't put any new wood on it. 

14 Q Are those wood piles in your back ·yard 

15 totally enclosing your back yard? 

16 A No, they do not totally enclose it. 

11 There is a piece of the wood fence, the split 

18 rail fence, in the gap in that one place that I 

19 talked to you about that shows where the old 

2o fence was, which is a continuous wooden rail 

21 across. But the wood pile does not stack up in 

22 that area. So there is a continuous 

23 delineation. But there is not a wood pile the 
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1 entire back. 

2 -- Q Are there gaps between your wood piles 

3 in your back yard? 

4 A There are wood piles that stretch 

5 across except where the gates are. There's a 

6 gate on the left and a gate on the right. And 

7 then there's the original lower rail that's 

8 actually physically on the grGund, at the one 

9 point, where the two wood piles, as they 

10 describe, in the middle have been depleted. 

11 

12 

13 

MR. MOON: That's all I have. 

THE COURT: All right. Any redirect? 

MS. HERBERT-KELLER: One question, Your 

14 Honor, please. 

15 

16 

17 

18 

19 

20 

21 

REDIRECT EXAMINATION 

BY MS. HERBERT-KELLER: 

Q On the survey, the Rice and Associates 

survey, which is Defendant's Exhibit 1, can y~u · 

see where the wood piles are shown? 

A Yes. 

Q Can you see where there is gaps shown 

22 on it? 

23 A 
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1 Q Even in the area where there is gaps 

2 A Yes. 

3 Q -- is there clear delineation between 

4 the property inside the wood piles and the 

s property outside? 

6 A Yes. 

7 Q How is it clearly delineated? 

8 A Well, there's the gate on the righthand 

9 side which is open, because the hinge is rusted. 

10 But there's a gate there on the righthand side. 

11 And the middle part has the original fence split 

12 rail on the ground there that you have to step 

13 over to even get past the wood pile. It's about 

14 six inches tall. 

15 Q Is there grass in that area, that 

16 disputed portion, all the way up to the wood 

11 pile? 

18 A There's grass all the way up to the 

19 wood pile clear across the back. 

20 Q Is there the same type of grass on the 

21 other side of the wood pile? 

22 A 

23 woods. 
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1 Q So if you were to stand facing the wood 

2 piles and there was any kind of gap there, where 

3 there was no wood or no gate, would you be able 

4 to tell the difference, because of the grass and 

5 the debris, where --

6 A Yes, there's grass up to that point. 

1 And then, if you st~pped across it, you're in 

8 debris and mush and bramble. 

9 Q Okay. For what purpose did you leave 

10 the wood piles there? 

11 A Well, it delineated the property as I 

12 understood it. And I saw it as a way to keep 

13 some people out. It's not a high security 

14 thing, but it's some security. 

15 MS. HERBERT-KELLER: Nothing further. 

16 Thank you . 

17 THE COURT: Any further cross examine? 

18 MR. MOON: No, Your Honor. 

19 THE COURT: All right. Ma'am, you may 

2o step down. All right. Please call your next 

21 witness. 

22 MS. HERBERT-KELLER: I call my last 

23 witness, Your Honor, Mr. Marvin Hicks. 
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1 (Whereupon, the witness was sworn by 

2 th~ Clerk of the Court.) 

3 Whereupon, 

4 MARVIN PAUL HICKS, JR. 

5 a witness, was called for examination by counsel 

6 on behalf of the Defendant, and, after having 

1 been first duly sworn by the Clerk of the Court, 

a was examined and testified as follows: 

9 DIRECT EXAMINATION 

1o BY MS. HERBERT-KELLER: 

11 Q Can you state your name and address? 

12 A Marvin Paul Hicks, Jr., 8153 Woodland 

13 Court, Dunn Loring, Virginia, 22027. 

14 Q Mr. Hicks, are you familiar with the 

15 property at 8043 Idyllwood 

16 A Yes, ma'am. 

17 Q -- in Dunn Loring? How did you become 

1s familiar with that property? 

19 

20 

21 

22 

23 

A Through Mr. Page, who was a 

owner. We were friends of sorts, if 

Q 

A 

Q 

11403 ·Farmkmd Drive 
Rockville, MD 20852 
(301) 231-8799 

How did you meet Mr. Page? 

Through a mutual friend and 

Approximately what year did 

A.L. & F. Reporting Service, Inc. 
8606 Ordintuy Way 

Annandalt, Virginitl 22003 
(703) 978-2557 

FAX (703) 978-4723 

88 

previous 

you will. 

the church. 

you meet 

1700 K Street,N. W., #505 
Washington, D.C. 20006 

(202) 783-0116 



78 
·I ·~. --
I! 
•' 

1 Mr. Page? 

2 A '72, '73. 

3 Q 1972? 

4 A 1972, 1973. 

5 Q From 1972, during the time that Mr. 

6 Page owned the property, did you have occasion 

1 to go to the property at 8043 Idyllwood? 

8 A Quite often. 

9 Q Were you ever in the back yard? 

10 A Quite often. 

11 Q Okay. How often do you think you were 

12 there? 

13 A It may have varied from year to year 

14 over several years as a consequence of several 

1s factors. One, Mr. Page 

16 Q If you can just give me the estimation 

11 of an average over the years? 

18 A 

19 week. 

20 Q 

21 A 

22 frame. 

23 Q 
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1 A Yes, ma'am. 

2 Q Did you continue going to the property 

3 after 1975? 

4 A Yes, but far less frequently. 

5 Q Okay. But you went to the back yard of 

6 Mr. 

7 A Yes, ma'am. 

8 Q Okay. Did you have an occasion to have 

9 a garden in Mr. Page's back yard? 

10 A Yes, ma'am, that's what I was earlier 

11 attempting to explain. I was there quite 

12 frequently as a consequence of having a gard~n 

13 in that back yard. Two to three times a week I 

14 was there. I only had that garden for several 

15 years, however. 

16 Q I'm sorry? 

17 A I only had the garden for several 

18 years, '72 to '75, I believe, in that time 

19 frame. 

20 Q Did you have permission from Mr. Page 

21 to plant the garden there? 

22 

23 

A 

Q 
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1 Defendant's Exhibit 1. I want you to take a 

2 look at it just to give you some benchmarks. 

3 I'm going to ask you some questions about it, so 

4 you can hold it there in front of you. Does --

5 This is a plat at 8043 Idyllwood; does it fairly 

6 represent your remembrance of the lot at that 

7 time? 

8 A Yes, ma'am, it does. 

9 Q Were the wood piles there then? 

10 A Yes, ma'am, they were. 

11 Q The wood piles along the back property 

12 line? 

13 A Yes, ma'am. 

14 THE COURT: Now, what period of time 

15 are you referring to, Mr. Hicks? 

16 THE WITNESS: '72 to '75 is when I had 

11 the garden. 

18 THE COURT: All right. 

19 THE WITNESS: From '72, which is when -

2o - '71, '72 time frame, when I moved in the 

21 neighborhood, I have frequented that area. 

22 There's a wooded lot behind there that I 

23 frequent and still do to this day. But to go to 
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1 the actual home site, when Mr. Page moved, I 

2 didn't have occasion to go on that particular 

3 property or in the home at all. 

4 BY MS. HERBERT-KELLER: 

81 

5 Q You see a line on the right side of the 

6 plat near where it says, "Vacated Beech Street," 

1 the line along the side of what looks like the 

8 property line that has got Xs on it? 

9 A Yes, ma'am. 

10 Q Do you remember a chain link fence 

11 being located there during your visit? 

12 A Yes, ma'am. 

13 Q During your visits to the property, do 

14 you remember the grass going past the chain link 

15 fence? 

16 A Yes, ma'am. 

17 Q So there's an area, there's a line 

1s about three-quarters of the way back on that 

19 survey, do you see that, where there's a circle 

2o with an M.H. on it, a line going straight 

21 through the plat? 

22 

23 

A 

Q 

11403 Farmlllnd Drive 
Rockville, MD 20852 
(301) 231-8799 

Oh, yes, ma'am, I'm sorry; yes, I do. 

And then there's a little circle in the 

A.L. &: F. Reporting Service, Inc. 
8606 Ordintlry Way 

Annandale, VirginitJ 22003 
(703) 978-2557 

FAX (703) 978-4723 

92 

1700 K Street,N. W., #505 
Washington, D.C. 20006 

(202) 783-0116 



8.2 

1 middle and it says 11 M.H." on it? 

.2 A Yes, I do. 

3 Q Okay. You see the area behind that? 

4 A I certainly do. 

5 Q Okay. Would you say that the line goes 

6 right to where the fence on the right side of 

1 the property ended, the chain link fence? 

8 THE COURT: Well, this witness cannot 

9 interpret this exhibit. 

10 MS. HERBERT-KELLER: Your Honor, what 

11 I'm trying to do is give him a benchmark to try 

1.2 to establish that past the chain link fence what 

13 was there --

14 THE COURT: Well, you can ask him about 

15 what he observed. But I don't really think you 

16 can as~ him to interpret this exhibit. 

17 

18 

19 Q 

MS. HERBERT-KELLER: Okay. 

BY MS. HERBERT-KELLER: 

Mr. Hicks, there was a chain link fence 

.2o to the right, on the neighbor's property to the 

.21 right --

.2.2 

.23 

A 

Q 
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1 there? 

2 A Yes, ma'am. 

3 Q And you were familiar with Mr. Page's 

4 back yard at that time? 

5 A Certainly. 

6 Q Okay. Do you remember there being 

1 grass in a portion of Mr. Page's back yard past 

8 the end of that fence, that chain link fence? 

9 A Yes, ma'am. 

10 Q Was it maintained as a part of Mr. 

11 Page' s yard? 

. 12 A As a lawn, yes. 

13 Q Okay. Was there a difference between -

14 - was there any delineating markers at the .end -

15 - at the back lot line of the fence of the 

16 grass in Mr. Page's yard? 

17 A The lot line as depicted by this --

18 THE COURT: Well --

19 BY MS. HERBERT-KELLER: 

20 Q Don't worry about the survey, just from 

21 your own recollection, when you were looking at 

22 the back yard and you saw the grass, what was 

23 behind the grass? 
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1 A The wood line. 

2 Q I'm sorry? 

3 A The wood line. 

4 Q When you say, "wood line," do you 

5 mean --

6 A The line of trees where the --

7 Q Lines of trees. When you say, "woods," 

8 you mean trees 

9 A Yes --
10 Q woods, as in trees? 

11 A unimproved property. 

12 Q Okay. Did you have occasion you. 

13 said you had occasion to have a garden? 

14 A Yes. 

15 Q And how long did you maintain that 

16 garden there? 

17 

18 

19 

20 

21 

22 

23 

A 

Q 

A 

Q 
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1 permission? 

2 A Yes. 

3 Q Okay. Now, recalling the property as 

4 you're doing for me, you have got the chain link 

5 fence that ends on the next door neighbor's lawn 

6 to the right? 

7 A Yes. 

8 Q And you're saying that Mr. Page had 

9 grass beyond that? 

10 A Yes, ma'am. 

11 Q Where in relation to that was your 

12 garden located? 

13 A The garden started approximately even 

14 with the side of the house and extended all the 

15 way to the wood line. 

. 16 

17 

18 

19 

20 

21 

22 

23 

Q To the woods? 

A Yes, ma'am. 

Q Okay. So it was back in the area at 

the end of Mr. Page's yard where the grass was 

before you got to the woods --
A 

Q 

A 
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1 Q Okay. Did you use that with -- Did Mr. 

2 Page represent that that was his property to you 

3 when you used that? 

4 A He certainly did. 

5 Q And have you had occasion to walk 

6 through the woods since you had the garden 

7 I 
I 

8 

9 

there? 

A Yes, I did. 

Q And, by that, I mean the woods that are 

10 behind Mr. Page's property? 

11 A Yes, I do. 

12 Q How often do you walk through there? 

13 A Probably once every two to three weeks. 

14 Q For how long, how many years? 

15 A Since '71. 

16 Q Consistently since 1971 --

17 A Yes. 

18 Q -- you have walked through those woods?. 

19 A Yes. 

20 Q Have you noticed 8043 Idyllwood, Mr. 

21 Page's old home, now Ms. Hollander's home, 

22 during your walks? 

23 A 
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1 Q Yes. 

2 A Certainly. 

3 Q Have you ever noticed any change in the 

4 grassy area and where the grass ended in the 

5 back of Mr. Page's lawn? 

6 A No, there has not be~n, to my 

7 knowledge, any. 

8 Q Never a change? 

9 A Never a change. 

10 MS. HERBERT-KELLER: Nothing further, 

11 your Honor. 

12 THE COURT: All right. Cross examine. 

13 MR. MOON: Nothing, Your Honor. 

14 THE COURT: All right. May this 

15 witness be excused? 

16 MS. HERBERT-KELLER: Yes, Your Honor. 

17 THE COURT: All right. Sir, you may 

18 step down. You're free to go or stay as you 

19 wish. 

20 

21 

22 

23 

MS. HERBERT-KELLER: Your Honor, I have 

no further witnesses. I would like to move the 

deed into an exhibit, I'm sorry, for the 

admission of a deed. It's a deed in 1980. It's 
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1 a copy from the Fairfax County land records. 

2 It's shown, I believe you have it as Exhibit 3. 

3 THE COURT: All right. Is th~re any 

4 objection? 

5 MR. MOON: No, Your Honor. 

6 THE COURT: All right. It will be 

7 received. 

8 (The item previously marked for 

9 identification as Defendant's 

10 Exhibit No. 3 was received 

11 in evidence.) 

. 12 MS. HERBERT-KELLER: Your Honor, there 

13 is nothing further. 

14 THE COURT: All right. You did not 

15 move the admission of Exhibit 1? 

16 MS. HERBERT-KELLER: Your Honor, I 

11 believe I moved the admission of Exhibit 1; 

18 THE COURT: No, you didn't. But would 

19 you like to do that now? 

20 MS. HERBERT-KELLER: I would like to do 

21 that. 

22 THE COURT: All right. Is there any 

23 objection? 
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1 MS. HERBERT-KELLER: Exhibit 1 is the 

2 pla.t. 

3 MR. MOON: I guess I'm repeating my 

4 same argument previously, that, in order for 

5 this exhibit to be admitted into evidence, the 

6 surveyor would have to testify. 

7 THE COURT: All right. Ms. Herbert-

8 Keller, what are you offering it to show? 

9 MS. HERBERT-KELLER: Your Honor, we ,·re 

10 offering it to show representation of where the 

11 wood piles are located on the property and to 

12 show this was a deed that she received at 

13 settlement which shows what she was informed at 

14 settlement of where the wood piles were located 

15 on the property. 

16 THE COURT: Well, except the exhibit on 

11 its face says that it was revised 10-3-96 to add 

18 the wood pile. So I don't see how it could be 

19 the one that she received at the time of 

20 settlement. 

21 

22 revised? 

23 
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1 has been a foundation laid for the exhibit. I 

2 su~tain the objection. 

3 MS. HERBERT-KELLER: Your Honor, can I 

4 recall Ms. Hollander then, please? 

5 THE COURT: Any objection? 

6 MR. MOON: I don't know how 

7 MS. HERBERT-KELLER: I'll have Ms. 

8 Hollander testify that this deed is an accurate 

9 depiction of the one she received at settlement. 

10 THE COURT: Well, even if she were to 

11 say that, I'm not sure what the significance of 

12 the testimony would be given the fact that it 

13 has already been indicated this wasn't the one 

14 she received at settlement and slie said that it 

15 was. But the wood piles apparently weren't 

16 indicated on the survey that she received at 

11 settlement. At least that's what this document 

18 would suggest. So what is it that you want her 

19 to say? 

20 MS. HERBERT-KELLER: I would want her 

21 to now testify that the wood piles were shown on 

22 the deed, the plat that she received, that this 

23 barrier represents the area that was shown on 
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1 the plat she received at settlement, either as a 

2 fence or as wood piles. 

3 THE COURT: Well, over objection I'll 

4 allow you to recall her. I'm still not clear as 

5 to what it is you're going to have her 

6 establish. But I'll give you the opportunity to 

1 do that. 

8 Whereupon, 

9 CAROLYN HOLLANDER 

1o the Defendant, was recalled for examination by 

11 counsel in her own behalf, and, after having 

12 been first previously duly·sworn by the Clerk of 

13 the Court, was examined and testified as 

14 follows: 

15 DIRECT EXAMINATION 

16 BY MS. HERBERT-KELLER: 

17 Q You're still under oath. Would you 

18 take a look at this. When you settled what 

19 title company did you use to settle? 

20 A Rice Associates. 

21 Q No, what title company? 

22 A Oh, RGB; RGB I believe is the title of 

23 the company. 
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1 Q Did you receive a survey at the time of 

2 set-tlement? 

3 A Yes, I did. 

4 Q Do you remember whether that survey was 

5 prepared by Rice Associates? 

6 A It was. 

7 Q It was? 

8 A Yes, it was. 

9 Q Okay. Looking at this plat, you see a 

10 location on the back which shows a wood pile? 

11 A Yes. 

12 Do you remember at the time of 

13 settlement, when you received a plat, that there 

14 was an area shown behind that line three-

1s quarters of the way out? Do you see this line -

16 

17 A Yes. 

18 Q three-quarters of the way out drawn · 

19 through the little circle that shows M.H. on it? 

20 A Yes. 

21 Q Do you remember at the time of 

22 settlement, for the plat that you received, that 

23 there was another line above that area marked? 
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There was, yes. It was a line with Xs. 

2 It _.-didn't have the words "wood pile 11 on it. 

3 Q But it was located here approximately 

4 where these wood piles are? 

5 A It was on the exact same dimension, 

6 yes. 

7 Q Okay. Nothing further, Your Honor. 

8 THE COURT: Cross examine. 

9 MR. MOON: No, Your Honor. 

10 THE COURT: All right. You may step 

11 down. Well, the witness has testified about 

12 what she looked at at the settlement. And I 

13 think that's sufficient. I don't think her 

14 testimony is a proper foundation for Exhibit 1. 

15 So I sustain the objection. Does the Defendant 

16 have any further evidence? 

17 MS. HERBERT-KELLER: No, Your Honor, we 

1e rest. 

19 THE COURT: All right. Any rebuttal? 

20 MR. MOON: No, Your Honor. 

21 THE COURT: All right. Why don't we 

22 take a ten-minute recess and then have closing 

23 arguments. 
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1 MS. HERBERT-KELLER: Thank you, Your 

2 Honor.· 

3 (Brief recess.) 

4 THE COURT: All right. Mr. Moon, go 

5 ahead. 

6 MR. MOON: Thank you, Your Honor. I 

1 remember learning adverse possession in my first 

a year at law school. And I didn't know that I 

9 was ever going to actually have a case dealing 

10 with adverse possession, especially up in the 

11 Northern Virginia area. But that's what we have 

12 this morning, Your Honor. 

13 I did some research on adverse 

14 possession. And there are several elements 

15 which the Defendant in this case has to prove. 

16 Among them are actual, hostile, exclusive, 

11 visible, continuous possession under a claim of 

1e right or title for a statutory period. The · 

19 

20 

21 

22 

23 

statutory period in this case is fifteen years, 

Your Honor. 

Defendant admits that the Plaintiff's 

counsel sent a letter on Oct9ber 16, 1995, which 

is in evidence, admitted into evidence in this 
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1 case, that church demanded Defendant to remove 

2 ev~~ything in the disputed area. So Defendant 

3 has to prove, at least for a fifteen-year period 

4 going back from October 16, 1995, at least for 

5 fifteen years going back from that date, that 

6 she has met all those elements by clear and 

1 convincing evidence. 

8 The requirement of the proof to be 

9 clear and convincing evidence is from many 

10 different cases. But I want to give one 

11 citation, Your Honor. It's Calhoun versus 

12 Woods, cAL H 0 UN, versus Woods, 246 VA 41. 

13 That's a 1993 case, Your Honor. And the record 

14 owner of the property, in this case the 

15 Plaintiff, enjoys all the presumptions in their 

16 favor as a record owner of legal title. And 

11 I'll give you another citation, Your Honor. 

18 It's Matthews versus W.T. Freeman Company. It's 

19 191 VA 385. That's a 1950 case which states 

2o that all the presumptions were in favor of the 

21 holder of the legal title. 

22 The Defendant's first witness, Mr. 

23 Stephens, became the owner of the property in 
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1 July of 1981. With Mr. Stephens, Mr. Caron and 

2 Ms~ Hollander, Defendant tried to prove all 

3 those elements from July 1981 up until this 

4 point. But they need to go back -- at least 

5 back to October 16th, 1980, Your Honor. There 

6 was no proof, no evidence whatsoever that, from 

7 October 1980 up until July 1981, that someone 

8 claimed adverse possession of that disputed 

9 area. There is no evidence whatsoever, Your· 

10 Honor, not even talking about by clear and 

11 convincing evidence, not a single piece of 

12 evidence came in. 

13 And then Defendant produced Mr. Hicks, 

14 maybe trying .to prove even before October 1980 

15 someone tried to claim adverse possession of 

16 that particular piece of property. But his 

17 testimony indicated that he didn't visit at the 

18 property since 1975. 

19 THE COURT: No, I think he said he had 

2o been there even recently. 

21 MR. MOON: But not to the property, 

22 Your Honor. He was walking back in the woods. 

23 And he said, between 1972 and 1975 -- I'm sorry, 
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1 I take that back, Your Honor -- between 1972 and 

2 '7~ he made a visit to the property about two or 

3 three times a week, but never after Mr. Page 

4 sold the property. And the deed, one of the 

5 deeds you have shows that Mr. Page sold the 

6 property to Philadelphia Management in April of 

1 1980. But, during the period of Philadelphia 

8 Management's ownership of the property, there is 

9 no evidence whatsoever, Your Honor, showing any 

10 intent on the part of Philadelphia Management, 

11 Inc. to hold the disputed property under adverse 

12 posse-ssion, Your Honor. 

13 Going back to Mr. Hicks' testimony, 

14 Your Honor, I'm sure you realize that there was 

15 obvious conflict between what he said and what 

16 the other witness said, which was the very first 

11 witness. Mr. Stephens stated that, when he 

18 purchased the property in '81, there were no 

19 wood piles in the back yard. And he built -- he 

20 set up a wooden fence. Somehow Mr. Hicks stated 

21 that back in 1971, even back in 1971 there were 

22 wood piles. It's, you know, an obvious 

23 conflict. And that sheds on the credibility of 
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1 this witness' testimony, Your Honor. 

2 In an area like up in Northern 

3 Virginia, especially when you own a house right 

4 next to a property which is basically 

5 undeveloped, which is full of trees, the .only 

6 only because you have some wood piles in your 

1 back yard beyond your property boundary does not 

8 mean -- does not give enough notice to the 
. 

9 property owner that you are, in fact, claiming 

10 the ownership of that property beyond your 

11 boundary. 

12 And this Plaintiff testified that 

13 Plaintiff thought of using, thought of building. 

14 a church on this property, but that plan never 

15 materialized for some reason. And it was 

16 undeveloped with just trees, with no physical 

11 improvements ever made on the piece of property. 

1a And it's a common thing to see the people just 

19 leaving other people to enjoy for the time being 

2o their extended back yard. That happens every 

21 day up in-Northern Virginia. 

22 And I submit that, as I stated, first 

23 of all, the Defendant simply failed to prove all 
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1 the requisite elements of adverse possession for 

2 a ~jfteen-year-period. There is no evidence 

3 whatsoever going back to October 1980, the 

4 period between October 1980 and July 1981, Your 

s Honor. And the evidence they have presented 

6 thus far is not clear and convincing enough to 

7 meet all the requis~te requirements. 

8 THE COURT: All right. Thank you, Mr. 

9 Moon. Ms. Herbert-Keller. 

10 MS. HERBERT-KELLER: Your Honor, 

11 adverse possession is a complete and total 

12 defense to an action for ejectment. The only 

13 issue is whether or not Ms. Hollander and her 

14 predecessors chronologically possessed the 

1s property for the requisite fifteen years prior 

16 to the time that the Plaintiff brought his 

11 action for a ejectment. So the correct time 

18 period that we have got to prove that this 

19 property was adversely possessed And I have 

20 no problem agreeing that I have the burden to 

21 prove that -- is from December, when he filed 

22 this action, to December in 1980. And I think 

23 there is more than clear and convincing evidence 
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1 that this property has met -- the possession of 

2 this property has met the elements for a claim 

3 of adverse possession. 

4 We have to prove that the possession 

5 was open and notorious, that the acts were of 

6 such notoriety that the true owner would be on 

1 notice that his property is being used or at 

8 least be presumed to know of: the adverse claim 

9 to have actual possession. And that can be 

10 evidenced by cultivation, by mowing, by 

11 maintenance, by an enclosure such as a fence, 

12 something that is ·plainly visible, so that 

13 they're on that notice. It has got to be 

14 hostile. They have got to intend to use the 

15 property and claim the property as their own. 

16 And it has got to be continuous for the period 

11 of fifteen years. 

18 THE COURT: But doesn't that hostility 

19 mean they have to intend to dis-ease the true 

2o owner? 

21 MS. HERBERT-KELLER: Your Honor, I 

22 believe it means they have to intend to use the 

23 property, not to -- it has to be hostile to the 
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1 other person's interest and to intend to use it. 

2 Bu~ I don't think it's a specific intent that 

3 they intend to dis-ease another owner from the 

4 property. We have brought in four witnesses to 

s testify. Three of those witnesses have 

6 testified to the possession of the property, to 

1 the use of the property during their ownership, 

8 which was from 1981 until the present time. 

9 Now, I agree that we have got to prove 

10 possession and use of the property before 1981, 

11 from December of 1980, to complete the requisite 

12 time period. And that was· a period when 

13 Philadelphia Management owned the property. And 

14 I believe that we have clearly done that, as 

1s well. Not only has Mr. Hicks testified that 

16 prior to Philadelphia Management taking 

11 possession of the property and owning it Mr. 

18 Page used that and maintained that as a yard, 

19 but Mr. Stephens testified that, prior to 

2o purchasing the property in July, they began 

21 looking at the property in December, they 

22 actually made an offer in December of 1980, and 

23 that while he was viewing the property it was 
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1 clearly delineated back past the property line 

2 an~ into the woods. Not only did he see it and 

3 testify to that, but he testified his 

4 understanding that it was his property came from 

5 a representative of Philadelphia Management 

6 telling him that he needed to. use that property, 

7 that that was a part of the property. I believe 

8 he testified to that. 

9 Mr. Stephens also testified that he 

10 occupied it continuously, that he did it under a 

11 claim of right, that every day that he owned 

12 that property he intended to use it and intended 

13 it to be his property. It was clearly 

14 notorious. There was clear delineation not only 

15 by the fence that was eventually built, in 1981, 

16 but by.the difference in the yard. 

11 Every one of the witnesses has 

18 testified that there was grass up into the areas 

19 shown by the wood piles. On the other side of 

2o the wood piles there was nothing but woods. Mr. 

21 Stephens clearly testified to that. Mr. Caron 

22 bought the property in 1987. The fence was 

23 still standing at that time. He testified that, 
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1 as the fence deteriorated, he put wood piles 

2 th~e ,- consistently maintained the grass. There 

3 was always a clear delineation. And I. think 

4 Carolyn represented that, as well. 

5 Now, Mr. Hicks, Mr. Moon assailed his 

6 credibility because of the issue of the wood. I 

7 think Mr. Hicks clarified that later, by 

8 stating, when I helped him, that he meant woods 

9 as in the woods, as opposed to wood piles, 

10 because we will stipulate the wood piles were 

11 not there at that time. But I think Mr. Hicks 

12 clearly clarified that for us that he did not 

13 mean wood piles. And I have got to disagree. 

14 Mr. Hicks testified that he walks in those .woods 

15 two to three times a week up until today, that 

16 he has consistently done that, that he didn't 

11 just go over there during 1972 to 1975. He 

18 planted a garden there between 1972 and 1975. 

19 But he has consistently weekly walked through· 

20 those woods. And he further testified that he 

21 has noticed, he has looked at Ms. Hollander's 

22 back yard, or Mr. Caron's back yard or Mr. 

23 Stephens' back yard, throughout all this time 
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1 and has never once seen any change. 

2 And so when you look at the fact that 

3 this was used and occupied prior to the fifteen-

4 year statutory period, it's a natural conclusion 

5 that during the seven or eight months that 

6 Philadelphia Management owned the property they 

1 continued to use it. And Mr. Stephens has 

8 testified to that as well, by saying that from 

9 the time he started looking at the property it 

10 was always maintained, during the period of 

11 December, and also that they intended to use it, 

12 because they told him, at the time he was 

13 purchasing the property, that he needed to use 

14 that because it had been used as the property 

15 and that it was a part of the property. 

16 Now, everyone has testified that the 

11 church has taken no steps to claim any ownership 

18 up until the October letter. They have never 

19 once come out there and asked them to remove the 

2o fence or the wood piles from the property. They 

21 have never once come out there and even 

22 discussed it. And I think that the church 

23 trustee himself bolsters that, because he says 
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1 he has only been out there four, five, maybe ten 

2 times in the last twelve years that he has been 

3 responsible for the maintenance of the property. 

4 And he clearly has been negligent -- the church 

s has been negligent in trying to do anything 

6 about maintaining their property and possessing 

1 this property. 

a And that's really what the law of 

9 adverse possession goes to. I mean, it's there 

10 to protect the true owner. And by that I mean 

11 the one that has been in the property for more 

12 than fifteen years. And it creat,s a 

13 presumption, the statutory period creates a 

14 presumption that the owner was negligent in the 

1s enforcement of his rights. And he hasn't gone 

16 out there and done anything prior to the fifteen 

11 years. And he should not be allowed to now come 

1e in and oust the true owner, the one who has been 

19 possessing it and maintaining it and valuing the 

2o property for fifteen years, he should not oust 

21 him, rather, the law should protect that true 

22 owner and his quiet enjoyment of the property. 

23 I believe we clearly have all the 
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1 elements for adverse possession. Every one of 

2 these witnesses has testified that they have 

3 held it with the intent to use it, openly, 

4 hostilely, continuously. They all considered it 

5 their yard. They have all used it. And they 

6 have done that continuously. 

7 THE COURT: Are there any particular 

8 authorities that you're relying on, case 

9 citations that you're relying on or that you 

10 want to direct my attention to? 

11 MS. HERBERT-KELLER: Your Honor, the 

12 only one that I would like.to draw your 

13· attention to It will take me a minute to find 

14 it -- is the one on intent. And I do have some 

15 of those. 

16 THE COURT: All right. Well, while 

11 you're looking for that, Mr. Moon, do you have 

18 any rebuttal? 

19 MR. MOON: Yes, just one point, Your 

20 Honor. My understanding of the law is that you 

21 are correct, that you need to show intent to 

22 dis-ease. It's not just an intent to use. It's 

23 intent to dis-ease, ·deprive the ownership of the 
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1 true owner of a particular piece of property 

2 before you can claim of adverse possession. At 

3 least there was no showing whatsoever from 

4 Philadelphia Management that Philadelphia 

5 Management intended to dis-ease the true owner 

6 of the ownership, Your Honor. 

7 THE COURT: All right. 

8 MR. MOON: If I may, Your Honor, I have 

9 many citations which I can give to you. 

10 However, I have not been able to find any case 

11 exactly right on point, exactly the same 

12 situation. Other cases involve much larger lots 

13 under dispute and et cetera. 

14 THE COURT: All right. 

15 MS. HERBERT-KELLER: Your Honor, I 

16 believe 171 VA 170, which is Marion Investment 

11 Company v. Virginia Lincoln Furniture Company, 

18 goes to the issue of intent of claiming a right 

19 to the ownership and that your intention is to 

20 use it exclusively irrespective of whether or 

21 not you know that you own that property. I 

22 still have an issue of -- I believe they all 

23 clearly knew that there was a dispute or a 
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1 problem, but 

2 THE COURT: That's not really what the 

3 testimony was. They all testified that they 

4 believed that was part of their property. In 

s fact, Ms. Hollander very explicitly said .that 

6 she considered that portion was hers, she was 

1 told that it was hers, she understood that all 

8 along it belonged to her. 

9 MS. HERBERT-KELLER: Another one is 108 

1o VA 8 6. 

11 THE COURT: 108 VA 86? 

. 12 MS. HERBERT-KELLER: Right . 

13 THE COURT: All right. All right. I'm 

14 going to take a recess. It will probably be 

1s about thirty minutes if you all want to go to 

16 the cafeteria or something; all right? 

11 (A recess was taken at this time.) 

18 THE COURT: All right. Counsel, I have 

19 considered all of the exhibits which were 

2o admitted during the trial of this case as well 

21 as your arguments and the authorities that were 

22 cited to me. And I have had a chance to review 

23 those authorities. Now, in a case for adverse 
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1 possession, as this one is, the burden is on the 

2 clsU.ma·nt to show by clear and convincing 

3 evidence that the holding is actual, hostile, 

4 visible, exclusive and that the claimant is in 

5 continuous possession under a claim of right for 

6 the statutory period of fifteen years. And the 

7 presumptions in a case of this sort are in favor 

8 of the holder of the legal title. 

9 While the evidence in this case clearly 

10 showed that the owners of the property on 

11 Idylwood, for a period of at least fifteen years 

12 and perhaps longer, mowed and mainta~ned, I . 

13 guess, a piece of property that actually belongs 

14 to the World Mission Church of Washington, D.C., 

15 I think there's an essential element of adverse 

16 possession missing from this case. The crux of 

1? an adverse possession case is the intent of the 

18 claimant to oust the true owner of the title of 

19 the property. That's what adverse is all about. 

2o And in this case the evidence was uniformly that 

21 each of the owners of the property, the claimant 

22 property, believed that the property which is 

23 the subject of this lawsuit was owned by them. 
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1 For instance, Mr. Stephens said that he 

2 and hi·s wife, or whoever he bought the property 

3 with -- he said, we assumed this area was part 

4 of our lot. He equivocated a little bit about 

5 whether he heard any rumors about whether it 

6 really was owned by someone else. But he said, 

1 no, he believed that the property was owned by 

8 them. Later, Mr. Caron was even more emphatic. 

9 He testified that he understood the pToperty was 

10 his; he was not aware of any dispute over it. 

11 But, most significantly, Ms. Hollander 

12 testified unequivocally that she considered that 

13 portion of land to be hers. She said she was 

14 told it was hers. And she testified that she 

15 understood all along that it belonged to her. 

1 6 And I think that evidence is overwhelming that 

17 there was no intent of the claimant in this case 

18 to oust the true owner of the title of the 

19 property. 

2o The law in Virginia has been well-

21 settled for many years, as far as I can tell, 

22 that when the occupation of a piece of land is 

23 by mistake or misapprehension as to the 
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1 boundaries, with no intention of a claimant to 

2 cl~im as his own that which does not belong to 

3 him, then the possession is not adverse. And 

4 such an intention is an indispensable element of 

5 an adverse possession claim. And I find ·that 

6 authority in Clinchfield Cole versus Veers at 

1 111 VA 261 and in the case of Stewart versus 

8 Meade, 119 VA 753. So, for those reasons, I 

9 conclude that the claimant in this case has 

10 failed to show by clear and convincing evidence 

11 the necessary elements for a claim of adverse 

12 possession. So my finding in this case is in 

13 favor of the Plaintiff. 

14 Mr. Moon, do you have an order today? 

15 MR. MOON: Yes, I have the order. 

16 MS. HERBERT-KELLER: Your Honor, I 

11 would ask that you stay execution of that order 

18 for twenty-one days for post --

19 THE COURT: All right. I think we have 

2o a suspending order here if that isn't included 

21 · d M M I'll suspend 1't for 1n your or er, r. oon. 

22 twenty-one days. That will be a total of thirty 

23 -- excuse me, for fourteen days. So that will 
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1 be a total of thirty-five days. And if there 

2 ar~ any post-trial motions filed in this case, 

3 you need to be sure that you set them on my 

4 docket. And it would be helpful if you could 

5 send copies of any briefs that you file to my 

6 chambers, so that I can have ~ chance to take a 

7 look at them. 

8 (Discussion held off the record.} 

9 THE COURT: All right. Well, I guess 

10 we don't have any suspending orders here. But I 

11 tell you, what I'll do is enter one today; all 

12 righ~? So we'll suspend the finality of this 

13 order for a period -- an additional period of 

14 fourteen days; all right? 

15 MR. MOON: Thank you, Your Honor 

16 MS. HERBERT-KELLER: Thank you, Your 

17 Honor. 

18 THE COURT: Thank you all for appearing 

19 today. All right. Court's in recess. 

20 (Whereupon, at approximately 12:45 

21 o'clock, p.m., the hearing in the above matter 

22 was concluded.} 

23 
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V fR:-Gl N I A: 

IN THE CIRCUIT COURT OF FAIRFAX COUNI'Y 

WORLD MISSION CHURCH OF 
WASHINGTON, D.C., 

Plaintiff 

v. 

CAROLYN HOLLANDER, 

Defendant· 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER 

LAW NO. 147562 

THIS CAUSE CAME UPON TO BE HEARD by Plaintiffs Motion to Exclude 

Witnesses and Documents, Defendant's Brief in Opposition of Plaintiffs Motion, and 

upon consideration of argument of coWlsel, and it appearing proper to do so, it is hereby 

ORDERED that the Plaintiffs Motion to Exclude Witnesses and Documents, is 

hereby denied. 

WE ASK FOR THIS: 

-· A. Herbert- er 
sel for Defendant 

10521 Judicial Drive, Suite 100 
Fairfax, Virginia 22030 
(703) 591-2225 
VSB No. 37233 
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ROSEMF£LD AND SBEARER. P. C. 

105•1 .IUDIC'IAL DRIVB 

ButTE 100 

FAIRFAX. VIROL"fiA n030 

.,; ......... -. 

Ilryong Moon 
MOON PARK AND ASSOCIATES 
Counsel for the Plaintiff 
7611 Little River Turnpike, Suite 404 
Annandale, Virginia 22003 
(703) 941-7395 
VSB No. ~ 'f.o<:/( 
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V I R G I N I A : 
~ ...... - .. 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

The World Mission Church 
-Washington, D.c., 

Plaintiff 

v. 

Carolyn Hollander, 

Defendant 

of ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

FINAL ORPER 

At Law No. 147~2 
~b 

i This case came upon the Plaintiff's Motion for Ejectment to 

I I eject the Defendant from the Plaintiff's property, the legal 
II 
il 
II 
II 
I! 
II 

i I 
II 
·I 

II 

description of which is attached hereto as "Exhibit A", 

hereinafter referred to as the "Property". The Defendant has 

claimed, as her defense, that she has acquired a part of the 

Plaintiff's Property by adverse possession. 

Having considered all of evidence presented and arguments 

advanced by the parties, it is the judgment of this Court that 

the Plaintiff is the owner of the Property and the Defendant's 

claim of adverse possession of a part of the Property lacks 

merits. 

IT IS, THEREFORE, ADJUDGED, ORDERED AND DECREED that the 

Defendant be, and she hereby is, ejected from the Plaintiff's 

Property. 

Entered this 30th day of 

1 
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II 
I 

I ~K- FOR THIS: 

h~ 
I lr~iiqMOOlifW'quJ.re 
VSB # 24086 
7611 Little River Turnpike 
Suite 404 
Annandale, Virginia 22003 
(703)941-7395 
counsel for Plaintiff 

.I I' SEEN AND OBJECTED TO: 

I 

1

·. n a • Herbert-Keller, 
SB 37233 

I
' 21 Judicial Drive 

suite 100 
• Fairf~x, Virginia 22030 

I
I (703)591-2225 
! 

1 

counsel for Defendant 

II 

I' ,I 
! I I; 

actions\miaeion\12-30-96.~1 

2 
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EXHIBIT A 

Beginning at a point in the easterly right-of-way 
line of Gallow• Road (Stata Route 650), point o~ 
beginning beinq a point on former centerline ot 
Beech Street (now vacated) 1 thence departing the 
eaaterly right-of-way line of Gallows Road and 
running with tha former centerline of Beech street 
s. 71 degrees 19 minutes oo second E. 334.25 fee~ 
to a point: thence departing the former centerline 
of Beech street with a line common in part to the 
remainin9 portion of Beech Stree~ and in par~ ~o 
the land of Frank R. Taylor at al. s. 18 deqreea 
41 minutes oo seconds w. 350.00 tet to a point in 
the northerly right-of-way line of North Parkl 
stree N. 71 degrees 19 minutes oo seconds w. 
175.49 feet to a point in the easterly riqbt-of­
way line of Gallows Road: thence with the easterly 
right-of-way line of Gallows Road N. 05 degrees 34 
minutes oo seconds w. 350.97 feet to a point N. 71 
degrees 19 minutes oo seconds w. 1.10 feet to a 
point and N. 05 degrees 34 minutes 00 seconds w. 
32.90 feet to the point and plaae of bag inning 
containing 89,046 square feet or 2.0442 acres of 
land. 

BEING the same property as abown on the plat by 
Alexandria surveys, Inc. dated Daoember 11, 1980 
attached to Deed recorded in Deed Book 5511 at 
page 1377. 

LESS AND EXCEPT that portion of the above 
described parcel containing approximately 2,614 
square feet conveyed to the Commonwealth of 
Virqinia by Deed datec1 September 21, 1979 and 
recorded April 23, 1980 in Deed Book 5424 at page 
1060, among the aforesaid land ~ecorda. 
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·~· .. --
SUSPKNDING ORDBR 

It is o~~BD that the Final Order be suspended for fourteen (14) days from this 

date so that the parties may submit an agreed Amended Final Order, if they should 

desire. This tolls the running of the twenty-one (21) day provision in Rule 1:1, thus 

allowing a total of thirty-five (35) an Amend,- Pinal Order. 

Entered this So 'f'1 day of --~~-r---__;;,-1-+--' 199_{£. 

JUDGE LESLIE M. ALDEN 

Counsel for Plaintiff(s) 

rKJL-6 I: !3 
Counsel (or Defendant(s) 
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V I R G I N ·f.k.· -~ 
IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

WORLD MISSION CHURCH OF 
WASHINGTON-; D.C., 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff, 
v. At Law Number 147562 

CAROLYN HOLLANDER, 

Defendant. ________________________________ ) 

DEFENDANT'S MOTION TO YACAIE .nmGMENT 
AND ENTER .rrmGMENI IN FAYOR OF DEFENDANT. 

OR IN THE ALTEBNAIIVE. TO VACATE TBE 
JUDGMENT AND OBDER A NEW TRIAL 

eOMES NOW, the Defendant, Carolyn Hollander, by counsel, and moves this honorable 

court to vacate its judgment in this cause dated December 30, 1996 and enter judgment in favor of 

the defendant, or in the alternative, to set-aside the verdict and to grant a new trial on the grounds 

that the Court committed a mistake of law in its ruling, and that when considering the evidence in 

the light most favorable to plaintiff, the judgment rendered by the Court is plainly wrong and without 

evidence to support it. And in support of her motion, plaintiff hereby states: 

1. The plaintiff initiated a lawsuit against the defendant in an attempt to eject defendant from 

a disputed portion of land that she possessed, but for which the plaintiff claimed title. A bench trial 

on this matter was heard before this Court on December 30, 1996. The Defendant claimed adverse 

possession to a small portion of her backyard that extended into the plaintiff's property; this 

extension of land had been held as part and parcel of the property, by its successive owners, in excess 

of the statutorily required fifteen year period. The original transcript of the December 30, 1996 
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hearing has«beerr~filed with the Court simultaneously with the filing of this Motion, and is 

incorporated fully herein. 

2. After-receiving and hearing evidence, the Court rendered its decision in favor of the 

plaintiff in its claim for ejectment, and against the defendant in her claim of adverse possession. 

Specifically, while the Court found that the defendant had shown actual, hostile, visible, exclusive 

and continuous possession of the disputed property for fifteen years, it appears from the record that 

this Court found that the defendant had not proven claim of right to the disputed property; that is, 

that the defendant failed to show, through the testimony of the successive owners, an "intent of the 

claimant to oust the true owner of the title of the property." (Tr. Trans., Pg. 1 09). This Court .ruled 

that since each successive owner "believed that the property which is the subject of this lawsuit was 

owned by them," their respective possession of the disputed property was not adverse. (Tr. Trans., 

Pg.-109). 

3. Furthennore, this Court cited two cases that formed the basis of the Court's understanding 

of the requirements of adverse possession. Specifically, the Court stated: 

"The law in Virginia has been well settled for many years, as far as I can tell, that when the 
occupation of a piece of land is by mistake or misapprehension as to the boundaries, with no 
intention of a claimant to claim as his own that which does not belong to him, then the 
possession is not adverse. And such an intention is an indispensable element of an adverse 
possession claim. And I find that authority in Clinchfield Co[al] versus V[iers] at 111 VA 
261, and in the case of Stewart versus Meade, 119 VA 753." (Tr. Trans., P. 110-111). 

4. The defendant respectfully submits that the Court committed reversible error when it 

applied the holdings of Clinchfield Coaly. Viers, 111 Va. 261 (1910}, and Stewartv. Meacle, 119 

Va. 753 (1916) to the case at bar. Moreover, cases that have followed these cases have clearly 

limited the applicability and effect of the doctrine invoked by this Court in its December 30, 1996 
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ruling. When_GtmSidering the evidence presented at trial under the proper requirements of Virginia's 

adverse possession doctrine, the evidence clearly shows that the defendant had proven her claim of 

adverse possession, and that judgment must be therefore entered in her favor. 

ARGUMENT 

A. The law of Adverse Possession is well settled in Virginia. 

5. Virginia's doctrine of adverse possession is not only established in the Virginia Code, but 

also has been well developed and refmed through the years by her Courts. Adverse possession must 

be actual, hostile, open and notorious, accompanied by a bona fide claim of title against all other 

claimants, and it must continue for the statutory period. Creekmur v. Creekmur, 75 Va. 430 (1.881); 

Radford Veneer v. Jones, 143 Va 124 (1925); Walton v. Rosson, 216 Va. 732 (1976); and Grappo 

v. Blanks, 241 Va. 58 (1991). Use and occupation of property, evidenced by fencing the property, 

constitutes proof of actual possession. LaDue y. Curren, 201 Va 200, 207, 110 S.E.2d 217, 222 

(1959). One is in "hostile" possession ifhis possession is under a claim of right and adverse to the 

right of the true owner. VirBinia Midland R. Co. y. Barbour, 97 Va. 118, 123 (1899). One's 

possession is "exclusive" when it is not in common with others. Providence F. Club v. Miller Co., 

117 Va. 129, 132-33 (1915). Possession is "visible and notorious" when it is so obvious that the true 

owner may be presumed to know about it. Tutpin y. Saunders, 73 Va. (32 Gratt.) 27, 34 (1879). 

Possession is "continuous" only if it exists without interruption for the statutory period. · 

Hollingsworth y. Sherman, 81 V a. 668, 674 (1885). Finally, the person making the claim of adverse 

,possession has the burden of proving all elements by clear and convincing evidence. Matthews v. 

W.T. Freeman Co., 191 Va 385,395 (1950). 

6. In adverse possession, a party need not enter into possession under a deed or some other 
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form ofwri~g •. Marion lny. Co v. Virginia Lincoln Furniture Co~., 171 Va. 170, 183 (1938). A 

party that assumes possession of property by a claim of right, takes that which he occupies, 

cultivates, encleses, or from which he otherwise excludes the owner. Holliniswortb v. Sherman, 

81 Va. 668, 673 ( 1885). Claim of title is a mere assertion of ownership or right, without paper title. 

The possessor intends to appropriate and use the land as his own, to the exclusion of all others, 

irrespective of any semblance of title or legal right Marion lnv. Co. v. Virginia Lincoln Furniture 

Corp., at 182. A claim of right need not be expressed. It is sufficient that the acts of the party in 

possession indicate a claim of ownership. "The actual occupation, use and improvement of the 

premises, without payment of rent, recognition of another's title or disavowal on one's own, title, 

raises a presumption that the possessor entered and is holding as the absolute owner." Ida. at 182. 

B. The Clinchfield Coal and Stewart cases are not controlling when applied to the case 
at bar. 

7. It was plain error for this Court to apply the holdings of the Clinchfield Coal and the 

Stewart cases to the case at bar. Not only is the instant case easily distinguishable from both cases 

cited by the Court, but more importantly, the holdings of these cases have been severely limited by 

their progeny. In addition, more recent cases have held an opposing view of the Clinchfield Coal 

Court as it interprets the intent of the possessor in matters of adverse possession. 

8. In Clinchfield Coal, the dispute arose over two parties' interpretation of their deeds, as 

their properties related to two boundary lines, named the "Fugae" and "Thornbury" lines, 

respectively. The Court determined these lines to be the same lines, and that since the party seeking 

possession of the disputed property only claimed his boundary to the Fugae line, he "had not 
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intention of olaiming land that did not belong to him," and that because the disputed land was not 

"within the calls" of the deed of Viers, his claim of adverse possession failed. hL at 264. The 

Clinchfield CoafCourt then held that when "the occupation of the land is by mere mistake, and with 

no intention on the part of the occupant to claim as his own land that which does not belong to him, 

but intends to claim only the true line, wherever it may be, the holding is not adverse, the intention 

to hold adversely being an indispensable element of adverse possession." lJ1 at 264. (Quoting 

Schaulbuch v. Dillemuth, 60 S.E. 745). 

9. The facts of the case at bar are dissimilar to those found in Clinchfield Coal. In Clinchfield 

• 
~, the issue concerned the interpretation of two deeds as they related to the determination of the 

proper boundary lines; such is not the case here. The case at bar concerns a claimant's physical 

possession of land in excess of the true boundary line marked and delineated by survey and recited 

in the deed. It does not concern the establishing of proper survey lines, but rather falls into the· more 

general requirements of adverse possession. As the Virginia Supreme Court stated when it 

distinguished its Clinchfield Coal holding in a subsequent case: "It [Clinchfield Coal] was not a 

case .. .in which the fact was that there was a specific intention proved to exist on the part of the 

possessor to claim title to a defmite line on the ground in fact beyond the true line." Christian v. 

Bulbeck, 120 Va. 74, 107 (1916). The testimony elicited throughout the trial of the case at bar 

proved that each successive owner had a specific intent to claim title to a definite line on the ground 

~., the log/fence line) that extended beyond the true line. Therefore, the evidence elicited at trial 

should have been interpreted by the Court under more recent adverse possession cases, and not under 

the limited rulings of Clinchfield Coal and smm:t. These more recent cases are discussed in more 

detail as they relate to the instant case in argument set out below. 
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10. ~Court also cited Stuartv. Meade, 119 Va. 753 (1916) in support of its ruling against 

the defendant. However, upon closer inspection, it is clear that the facts of this case do not apply 

to the case at bar. Specifically, in .s.nmn, two owners of adjacent parcels of land entered into a 

written agreement to put up a fence in the vicinity of the boundary line separating the properties. The 

parties agreed that the fence was put up irrespective of the true boundary line, and that such a fence 

did not give one owner additional land belonging to the other if the fence line did not match the 

boundary line. The parties in .s.tlmn further agreed that "when the fence is reset, it shall be put on 

the true line between the parties, unless otherwise agreed.'' hL at 754. The smm court correctly 

found that because there was privity by an agreement between the owners regarding the fence and 

the true line, there could be no adverse possession; the court held that "[t]he reason why such an 

occupancy and possession could not be adverse with us is because in this State intention to hold 

adversely is an indisp~nsable element of adversary possession (citations omitted), and it is wanting 

where the occupant does not intend to claim the fence as his line unless it be his true line." hL. at 761. 

In the case at bar, there was no agreement (and therefore no privity) between the plaintiff and any 

successive land owner and the World Mission Chmch to permit th~ encroachment of the ldyllwood 

property line on the World Mission Chmch property. Moreover, it was the intent of the successive 

land owners to possess the property that was not theirs, to a definite line on the ground, and DQl only 

that which was limited to the true property line. Repeatedly, each owner, including the defendant, 

claimed the disputed property as their property, and also that they had continuously claimed the 

fence/log line as being their true property line. Defendant's letter to plaintiff by itself clearly shows 

such an intent by defendant to possess the disputed property in contravention to the plaintiffs 

property interest. (Plaintiff's Exhibit 2). Again, there exists cases decided after S1um:t that 
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completely di_stmguish and limit its holding as it applies to other factual situations, and that are 

discussed more fully below. S!Ym:t, therefore, does not apply to the case at bar, and should not have 

been consideredoy this Court in its determination of the defendant's adverse possession claim. 

B. The doctrine of Mistake/Misapprehension as it applies to adverse possession has 
been distinguished and limited by more recent cases. 

11. In the case of Christian v. Bulbeck, 120 Va 74 (1916), the Virginia Supreme Court has 

previously commented on this Court•s position regarding the intent of the possessor. The rule: 

nwhen the occupation of a piece of land is by mistake or misapprehension as to the boundaries, with 

no intention of the claimant to claim as his own that which does not belong to him, then the 

possession is not adverse," is not by any means an absolute rule. As the Christian Court stated, this 

doctrine: "assumes that there is no proof of intention to claim title beyond the boundary line as 

designated in the claim of title of the possessor--the extrinsic matter of the calls in the deed or 

other evidence of claim of title being the controlling factor of the intention of the possessor;" the 

Court reasoned that this was contrary to the intention of adverse possession, and failed to consider· 

proof of intention to claim title beyond the set boundary line. lit. at 1 08. If a possessor takes a step 

"further in his mental process and to have decided for himself, then and there, without waiting for 

any future more definite ascertainment thereof, that the lines called for his chain of title have in fact 

a defmite locus on the ground, which he then and there fixes upon definitely and claims title 

thereto, n a claim for adverse possession may arise. hL And, even when it is found that the possessor 

"in taking such definite action he may be mistaken in his location as compared with the true [lines], n 

he may, "nevertheless take and hold possession by.pedis positio or actual possession beyond his true 

boundary line, and with such bona fide, though mistaken, claim of title to the extent of such pedis 
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position or a~ possession, he will have adverse possession, which if continued unbroken for the 

starutory period will ripen into a perfect title under the statute of limitations." hL, at 108-109. It is 

not the intent oflhe claimant to oust the true owner of the title to the property that controls, but 

rather that a proper claim of adverse possession: 

"must be presented in which the preponderance of the evidence as to the character of the 
possession, how held, how evidenced on the ground, how regarded by the adjoining land 
owner, etc., etc., supplies the proof that the definite and positive intention on the part of the 
possessor to occupy, use and claim as his own the land up to a particular and definite line on 
the ground existed, coupled with the r~quisite possession, for the statutory period, in order 
to ripen title under the statute. Whether the positive and definite intention to claim as one's 
own the land up to a particular and definite line on the around existed is the practical test 
in such cases. at 110-111 (emphasis added) . 

12. Perhaps most telling is the Christian Court's view of the erroneous argument that there 

must be a specific intent to oust the true owner of title: 

"The collateral question whether the possessor would have claimed title, claimed the land 
as his own, had he believed the land involved did not belong to him, but to another, that is, 
had he not been mistaken as to the true boundary line called for in his chain of title, is not 
the proximate but an antecedent question, which is irrelevant and serves only to confuse 
ideas." at 111. 

This Court clearly interpreted the facts presented by the defendant in her adverse possession claim 

in accordance with its stringent interpretation of Clinchfield Coal and &Ym:t, without the benefit of 

the more proper and less restrictive interpretation of the intention of the possessor, as is found in the 

Christian case. This Court mistakenly interpreted the previous and current owner's testimony, that 

they had claimed the disputed property as their own from date of purchase, as meaning that they 

mistakenly thought that the extension to the fence/log pile was their true lot line; yet, their belief to 

the true boundary of the property was irrelevant to the determination of advD possession, and was 

unnecessary for the defendant to assert in her case in chief. Rather, their statements more plainly 
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show the detl~-and positive intention on the part of each successive o.wner of the property to 

occupy, use and claim as his own the land up to a particular and definite line !m 1M &round ~' the 

fence/log pile); also, this testimony clearly showed that this intent to possess was for the statutorily 

mandated period of time. Therefore, the use of the Clinchfield Coal and &lw1 standard by this 

Court in the instant case was a mistake of law, thereby constituting plain error; such error is cause 

for vacating the judgment entered against the defendant, and entering judgment in favor of the 

defendant's adverse possession claim. 

C. The defendant proved by the preponderance of the evidence that she had become 
the rightful owner of the disputed property through adverse possession • 

13. Under proper analysis, the evidence and the testimony adduced at the December 30, 

1996 trial clearly showed that each successive owner: a.) used and occupied the property (by 

building a fence and later a log pile), thereby showing actual possession; b.) possessed under a claim 

of right that was adverse to right of the true owner (by the owners' intent to appropriate and use the 

land as their own to the exclusion of all others), thereby showing "hostile" possession; c.) held the 

land not in common with others and to the exclusion of others, thereby showing "exclusive" 

possession; d.) held and occupied the land in such an obvious manner that the true owner may be 

presumed to know about it (the fence, wood-pile, tree removal, land use and maintenance), thereby 

showing "visible and notorious" possession; and fmally, e.) that each successive owner possessed 

the disputed property without interruption during the statutory period, showing "continuous" 

possession. The evidence presented at trial clearly proved each and every element required in a 

successful claim of adverse possession. The defendant was not required to show that she, along with 

the other previous owners of the Idyllwood property, intended to oust the true owner, but was only 
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required to shew-that they claimed the property as their own. To require otherWise would be 

contrary to the law of adverse possession in the Commonwealth of Virginia. 

14. The-facts of the instant case are more analogous to the case of Via v. Windsor, 16 Va. 

Cir. 443 (1976). In this Alleghany Circuit Court case, Judge R.B. Stephenson, Jr. presiding, the 

Court considered a claim of adverse possession arising out of the placement of a fence that extended 

on to the property of another. The property containing the picket fence was sold numerous times, 

and in each instance, it was the intent of each successive owner to possess that property that included 

the fence line; one owner testified that "I bought what was under fence, and I claimed what was 

under fence." at 444. Moreover, when the dispute arose, the party dispossessed of the property 

asserted, like this Court erroneously found in the instant matter, that since the location of the fence 

was a mistake as to the true property line, the claim of adverse possession failed because they 

mistakenly thought the property was indeed theirs . .hL at 445: The YiB Court correctly held that the 

Clinchfield Coal proposition does not apply "where the evidence establishes that a specific intention 

exists on the part of the possessor to claim title to a definite line on the ground .. .if a person takes and 

holds actual possession beyond the true boundary line, and with good faith, though mistaken, claims 

title to and occupies the land, his possession is adverse to the extent of his actual possession." YiB, 

at 445. By citing 3 Am. Jur 2d, Adverse Possession, section 40, the Yii Court incorporated the 

following reasoning into its holding that the fence became the true boundary line in a successful 

claim of adverse possession, and that possession by mistake was irrelevant: 

"Where a claimant takes possession of land by mistake and holds adversely, claiming title, 
for the statutory period, the law is not coneemed with what might have been his intention if 
he had known he had no title to the land before his possession ripened into title; the question 
is what was his intention during the period of his holding. The true question is whether, 
when he acquired possession, he intended to hold it as his own and against all persons; the 
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intenti~n- i~ the test, and not the mistake. It is said that the intent with which possession is 
held rather than an intention to hold in accordance with a claimant's deed is controlling. The 
fact that one claiming title by adverse possession never intended to claim more land than is 
called for in his deed is held not to be a controlling factor. If one occupies land intending to 
occupy u as his own his occupancy is adverse, and he may have such interest even though 
he is mistaken as to the facts of legal ownership." See also 80 A.L.R. 2d 1177-1181. 

15. The evidence at trial in the case at bar was undisputed and consistent. The boundary line 

of the ldyllwood property extended over its surveyed property line into the property of the World 

Mission Church continuously, for well in excess of fifteen ye~s up to the time of defendant's 

possession. Such extension over the original property line was noted in every property survey 

drafted for each sale of the property, and those introduced into evidence by the defendant. Every 

witness presented in the defendant's case in chief, Mr. Stephens, Mr. Coron and even the defendant 

herself, all previous or current owner of the Idyll wood property establishing the statutory chain of 

title for the proscribed limitations period, testified that they claimed the disputed property as being 

their own property. They each thought the strip of land that extended to the fence/wood pile was 

their property when they purchased the home; two owners testified that even when they were told 

of the possible dispute as to the ownership of the strip of land, they still continued to possess, 

occupy, maintain and use the land and claim it as their own, which was adverse to the interests of 

the World Mission Church. Their testimony regarding their actions in the use, occupancy and 

maintenance of the property in excess of fifteen years was direct evidence of their intent to possess 

the property. While the evidence was not clear as to whether or not each successive owner had 

actual notice of the property dispute arising from the placement of the fence/log piles past the 

original property line (or actual knowledge that the strip of land in fact belonged to the World 

Mission Church), such notice was nonetheless irrelevant to determine the issue of whether the 
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defendant had_.proven her claim of adverse possession to the land in dispute. The fact that it was the 

intent of each successive owner when they acquired possession of the property to hold it as his or 

her own against-all others, (regardless of whether or not each owner mistakenly believed that they 

actually owned the property in dispute}, is what is controlling in the determination of the issue of 

whether or not the defendant had proven her claim of adverse possession. Under this proper 

analysis, the judgment of this Court would have been in favor of the defendant's claim of title. 

Because of this Court's erroneous analysis of the Clinchfield Coal and .smm:t rule to the facts at hand, 

the defendant was improperly denied the relief that she sought. As was found in Yia v. Windsor, 

judgment should have been entered in favor of the defendant's claim of adverse possession, and this 

Court should have by Order recognized the new rightful boundary line of the ldyllwood property, 

to the detriment of the ownership interests of the World mission church. The defendant respectfully 

submits that this Court committed reversible error by fmding otherwise. 

WHEREFORE, for the aforementioned reasons, the defendant respectfully prays that this 

Court vacate its judgment in favor of plaintiff in the above-styled case, rendered on December 30, 

1996, and enter judgment in favor of the defendant; or, in the alternative, vacate the judgment and 

order a new trial. 

William M. Stanley, 
Va. BarNo. 37209 
COHEN,GETTUNGS,D~ 

2200 Wilson Blvd., Suite 800 
Arlington, Virginia 22201 
(703) 525-2260 

.. 
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Respectfully Submitted, 
Carolyn Hollander 
By Counsel 
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I hereby certify that a true copy of the foregoing was mailed first-class, postage prepaid, to 
Ilryong Moon, Esquire, Attorney for Plaintiff, at MOON, PARK & ASSOCIATES, 7611 Little 
River Tumpike;-suite 404, Annandale, Virginia 22003, this i..b:Jday of January, 1997. 
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442 Sullivan v. James N. Berry etc. Inc. 
16 Va. Cir. 440 ( 1975) 

t~e Court intends to grant leave to the plaintiffs to 
f1le an ~mended Motion for Judgment. 

With respect to the ground of misjoinder, the Court 
does also_ sustain he demurrer on the basis that the liabili­
!Y of the defendant, Cavalier Concrete Products Inc 
•s not alleged to be joint with that of the other 'defen·~ 
dants. 

. 'Yith respect to the ground of duplicity, the plaintiffs 
•n t?eu memorandum deny any intent to seek damages for 
n'""ltgence and express the intend to proceed only upon 
' theory of breach of warranty. If an Amended Motion 
for Judgmen~ should be filed, presumably this intent will 
be made manifest. 

. The Court overrules the demurrers and special pleas 
~Ith respect to the ground of lack of implied warranty 
•nsofar as Count II of the Motion for Judgment is concerned 
The Court has .b~en cited to and has found no authorit~ 
for the Pro~osJt•on that th"e implied warranty provided 
by statute with respect to goods (in this instance bricks) 
ceases when such goods become incorporated into ;eal pro­
~erty. Such a proposition would seem to defy logic and 
~t wou~d seem clear that if such had been the Iegisiative 
1ntent, 1t would have so provided. 

. The d~murrer as to Count II is sustained, however, 
Insofar as •t purports to claim damages upon a breach 
o~ express warranty (paragraph 5) as there is no allegation 
0 

., n~ express warranty by Cavalier Concrete Products, 
I~ , .. 1kew•se, and as set forth above, in light of plain­
tiffs expressed intention to proceed only upon the theory 
of ~reach .or warranty, it is assumed that any amended 
mot1on for J!Jdgment will make such intent manifest. 

For t?e reason~ stated above, the Demurrers as to 
b~th countS!.· of the Motion for Judgment are sustained 
wJth leave ···to the plaintiffs to file an Amended Motio~ 
for Judg.ment with.in twenty-one days from the ~ntry of 
an order •n conformity herewith. 

Via v. Windsor 
16 Ya. Cir. 443 ( 1976) 

· CIRCUIT COURT OF ALLEGHANY COUNTY 

Howard L. Vja and 
Clara L. Via 

v. 

Earl L. Windsor and 
Esther R •. Windsor 

January 20, 1976 

Case N"o. 1402 

443 

HEADNOTE: ·If a person. takes and holds actual possession 
beyond the true boundary line, and with good faith. thottgh 
mistaken. claims title to and occupies the land, his possession 
is adverse and may ripen into a per feet title. 

'By JU~GE ROSCOE B. STEPHENSON, JR. 

This is a suit brought by Howard. L. Via and Clara 
L. Via (Via), against Earl L. Windsor and Esther R. Windsor 
(Windsor), pursuant to Code I 8-836, to establish the 
boundary line between their respective properties. 

The evidence, which is without material .conflict, 
was heard without a jury and established these facts. Via 
is the fee simple owner of land identified as Lot 1 and 
2, Block 17, Section 4, as shown on the map of the Clifton 
Forge Company. Windsor is the fee simple owner of Lot 
3 in said block. All three lots were originally owned 
by Mary E. Johnson and J. G. Johnson, her husband. While 
the Johnsons owned these lots they constructed a picket 
fence around what was purported to be Lot 3 and they con­
structed a wire fence around three sides of Lots 1 and 
2, tying the wire fence to the picket fence. That is to 
say, the picket fence ostensibly divided Lots 1 and 2 
from Lot 3. In 1946 the Johnsons conveyed Lots 1 and 2, 
which were enclosed by the fence as aforesaid, to S. W. 
Sharp and Josephine A. Sharp, his wife. According to the 
Sharps, the Johnsons intended to sell and convey and the 
Sharps intended to purchase all the land lying within 



16 Va. Cir. 44J ( 1976) 

the wire fence (on three sides) and the picket fence (which 
sepa.rated the land sold by the Johnsons and the land 
retained by them). The Sharps continued to own these two 
~ots as fen~ed until they sold and conveyed them to Via 
1n 1963: Wh1le they owried them, the Sharps permitted ·others 
to use It as a ~~rden for· two or three years. Both Mr. and 
Mrs. Sh~rp test1f1ed that they always· claimed and possessed 
ev~ryth1ng,, that was under fence. Mr. Sharp continued to 
re1terate, .1 bought what was under fence, and I claimed 
what was under fence." He further testified that Mr. Johnson 
rcp~esented ~he picket fence to be the division line between 
the1r properties. 

. Since 1963 Via was in possession of the land enclosed 
b· te fence purporting to be Lots I and 2. In 1968 Vi3 
bu.:. a house on these lots. Mr. Sharp told Mr. Via, before 
del~very of the deed, that he was selling hini all land 
wh•ch ~as under fence. Mr. and Mrs. Via testified th3t 
they claimed all land within the fence, i.e., to the picket 
fence between the two properties. 

. . Windsor acquired title to Lot 3 in 1957. Mrs. Windsor 
testified that sh~ ~nd her husband owned the picket fence. 
Sh~ further testified that 11UP until last Summer 1 never 
cla1med beyond the picket fence!' 

Th~ matter became controversial, for the first time. 
when Windsor tore down the picket fence in March 1975 
Mrs. Windsor testified that she and her husband p'tanned 
to put a new fence along the same line as the old and 
therefore left. the corner posts which are still in pla.ce. 
Thereafter, V1a had R. Riner, a Certified Land Surveyor 
make a survey which indicated that the picket fence wa~ 
I & ches w~thin the Via property at the front, and on 
the ~wrvey. _hne at the rear. Windsor had E. L. Huffman. 
also a Ce~tifted Land Surveyor, make a survey which indicat· 
cd the PICket fence was on Windsor by 18 inches at the 
front and b}' 2.13 feet at the rear. 

At th.e conclus1ion of all the evidence, the Coun 
took a view ... ~of the property. 

Via claims title to all land to the picket fence 
line by adverse possession, relying upon the possession 
of the S?arps and themselves which covered a period of 
about tharty years. Windsor relies upon the paper title 
and the Huffman survey, and further contends th'at since 

the location of the fence was a mistake, Via's claim of 
adverse possession fails. 

Where a person occupies· and possesses the land of 
another, through a misapprehension or mistake as to the 
boundaries of his land, with no intention to claim as 
his own that which docs not belong to him, but only intends 
to claim to the true line, wherever it may be, he does 
not hold adversely. Schaubuck · v. Dillemuth, 108 Va. 86, 
60 S.E. 74S (1908); Clinchfield Coal Co. v. Viers, 111 
Va. 261, 68 S.E. 976 (1910); Stuart v. Meade, 119 Va. 753, 
89 S.E. 866 (1916); Clatterbuck v. Clore, 130 Va. 113, 
I 07 S.E. 669 (1921 ) . 

This proposition . does not apply, however, where the 
evidence establishes that a specific intention exists 
on the part of the possessor to claim title to a definite 
line on the ground. Therefore, if a person takes and holds 
actual possession beyond the true boundary line, and with 
good faith, though mistaken~ ... claims title to and occupies 
'the land, his possession is adverse to· the. extent of his 
actual possession, and such possession if continued unbroken 
for the statutory period, will ripen into a perfect title. 
Christian v. Bulbeck, 120 Va. 74, 90 S.E. 661 (1916). 

Where a claimant takes possession of land by 
mistake and holds adversely, claiming title, 
for the statutory period, the law is not concerned 
with what might have been his intention if he 
had known he had no title. to the land before 
his possession ripened into title; the question 
is what was his ·intention during the period 
of his holding. The true question is whether, 
when he acquired possession, he intended to 
hold it as his owri . and against all persons; 
the intention is the test, and not the mistake. It 
is said that the intent with which possession 
is held rather than an intention to hold in 
accordance with a claimant's deed is control­
ling. The fact that one claiming title by adverse 
possession never · intended to claim more land 
than is called for in his deed is held not to 
be a controlling factor. If one occupies land 
intending to occupy it as his own his occupancy 
is adverse, and h~ may have such intent even 
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though ~e is mistaken as to the facts of legal 
ownership. 3 Am. Jur. 2d, Adverse Possessio" 
sect. 40. See, 80 A.L.R.2d 1177-1181. ' 

. In the case at bar the uncontradicted evidence estab· 
hshed th~t both Sharp and Via intended to claim title 
to the picket fence, that they occupied all the land to 
that fe_nce, that their possession was adverse to the extent 
o_f then actual possession, and that such possession con· 
t1nued ~nbroke.n for .a perio~ of more than fifteen years. 

. S1nce th1s ev.ld~nce IS ~ndisputed and is consistent 
Wlth t~e long exiSting phySICal evidence, the Court is 
constratned to h?ld .that the. lawful boundary line between 
the" two prop;rttes IS the hne design~ted on the exhibits 
as . ol~ fence and referred to herein as the picket fence. 
Thts hne shall be marked at each end by permanent monuments 
~nd the Co~rt order which establishes this line shall 

e recorded tn the current Deed Book and indexed in the 
names of the parties (each as both grantors and grantees). 

! .. .... 

I Messina v. Fidelity National Bank 
16 Va. Cir .. 447 ( 1976) 

CIRCUIT COURT OF THE CITY OF RICHMOND 

S. L. Messina 
and Tech-Mod Corp. 

v. 

Fidelity National Bank 

v. 

Joseph T. Norris .. 

April 20, 1976 

Case No. 8009 

447 

HEADNOTE: An irrevocable letter of credit calf be ca1rc~l/ea 
where the account party requests it a11d the letter of credit 
was never established as to the beneficiary. 

By JUDGE ALEX H. SANDS, JR. 

This is an action instituted by plaintiffs, th• 
beneficiaries under an irrevocable letter of credit alleged 
ly issued by· defendant (Fidelity) which was alleged I: 
wrongfully cancelled by defendant to the detriment o 
the plainiiffs. Fidelity has brought in the account part: 
(customer, Norris) as a third-party defendant who in tur: 
has filed a counterclaim against the third-party plaintiff 
Fidelity. A demurrer filed by Fidelity challenging th 
sufficiency of the counterclaim is now before the Cour 

for ruling. 
Norris alleges in his counterclaim (1) that upo 

receiving the subject letter of credit, he, Norris, ha 
returned the letter requesting that it be cancelled, an· 
(2) tha't the letter of credit was never delivered to plair 
tiffs by him, nor had it ever been "established" as t 

the plaintiffs. 
If these two allegations were true, there woul 

obviously be no liability of Fidelity to anyone for F 
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74 CHRISTIAN ·u. BULDECJC, 120 Vn. 74. 

1. 

2. 

SyllnltuH. 

ll ic lpanuub. 

CIIJU::;TJ~N ANU 0TIIERS V. BULDECK. 

November JG, 1916. 

IJoUNDAHIE.CJ--A!Ir'e'·taimlleiii-Ac:ls JIJI~, p. J:J:J-Sc:oJie of Ac:t.-
1'he ad of March 4, 1912 (Acta 1912, p. 138) allowing a 
J•clilion to be tiled to ascertain the truo boundaries of land, 
confers UJlOil the court jua·isdic:tion to puss upon the tiUe to 
the lund includt:d in th" buundoa·y line or linea fixed by the 
judguitmt of the tourt, and the defense of adverse possession 
fur the statutory period may be ttet up as a defense to such 
v••titiun. 

UniiNitAICU:s-f.u,·•diuu-·,&cls 191:1, 1'· 133-8jf!thn~nt.-The title 
of the a•luintUr in the case at. baa· being a fee, and the contro­
vel·sy beiitg with lho owne1·a of .. cotca·minoua real estate'' aa 
lu thtt tnae location of bounda1·y lines bet.ween tho plalnt.Uf 
ami tho dcfendunls, the J•laint.ilf laad the right to p1·occed 
under the slutute and wus not dt·iven to un actlui• of ejectmenL 

8. UutiNUAIU&<i·-l,·••.,fe,·r••ce of CrH'tlfWa Over Cout·•ea.-ln aseertaln­
hag the oouudut·y lines or land, dlstuuce or length of lines 
culletl fua· in dt.ocds und &•lots, and uct·eage, must glve wny to 
lixctl und us~e•·tnined cot·ners oncl reputed boundaries estab­
llslaPcl by utac:it."nt but distinct lz1nd morks 

4. Hm•Nn.\lut:.'I-Jlr.ta JIJI~. 1•· 1:1:1-l'lni1ati8'• 'l'itlC'.-In a proceed· 
hag uncle•· Al'ls 1912, I'· J:J:t,to Rx bouudul'ies n~acl to a·ecover 
lh~ luucl lying bclwe•m the b·utt bounclua·y unci the botuulut·y 
f'luinlf'cl hy the defendnnls, tho 1•luinlllf must n.'Cover upon the 
ttlnmglh of his uwn title. 

6. Jt;-.·u•t-:Nt:l·~---llmmcltt.,·irs-l'b•ttJ.-A pint not referred lo In or 
mude u Jttart of tlat• cla:aiu ul title of eithea· plaintiff or defend­
u nts, ou trae lriul of n Jlt!tU ion uncle a· Acts HH2, lJ. J 33, Is not 

• nchulsRiltlu1 as evidt•ncc of tho extent oa· locntlun of the mtotefl 
!.· .,, naul hnuuclll covered by the true tille, or of thol covered l•y the 

culm· or litlu of the defcm.lunta. 
6. A un:nst-l Jlus~n:ssrrJN-· 7',rkiull l'oiiB'-If&iou-lln·rmlcea Erro-r.-- In 

Uxiug lhu dut·utiuu or ndvcrse JtUS~t!SSiou, Q Plll'ty has the' 
riJtht to l•u•l' to his rost:esRiun the possessiun of Uaoae under 
whum ho cl:aiaus, but the omission to mnkc any reference to 
this l'i~-thl in 1m im;lt·u~Uun iH hnt·mleas whea·u tho testimony 

CIIRif;l'IAN ''· Htn .. m·:<:K, 120 Va. 74. 75 

Ia· to tho f'R'4'd thnl t.hn only JI""-"~'Ptdon elnlm~t wos lhnt of 
tho rnrty hhm:colt. . 

7. IN~tTRIIt~ION~-''''''Iirntimt tn lf:t~ih.nr.r..-lnslrnctions should be 
rc-acl with rc-rcorttnt'e lo th" e-vidence In tho cnAn in which they 
nrtt RiVt'n. Allhotlgh .-nrrf'C't with rerC'I'f'I1~P. to a t'RSe to whlrh 
they nro nrpll.-nltlr, thry mny he err~nr.ouR whe-n npplif'cl to a 
ctlfff'rrnt .-t.nto or (nrltl. . 

8. Anvt:RRF: PORfU:RRifiN·- Mitctnkt' ,,. ,,. nmuultfl"fi--Cinitrt. ,,. TJttUt ftr& 

''"' Grormd.-1"ho prnsNudtlon t.hnt nctvcor~to pnsM'I'Rittn dOf"R not 
c-xil't whcro thn pnrty. M~upit'd nnd pnt.IU'~NI t.hn lnnd In con· 
trov~rRy throu~h n miMJ•rrchP.ntdon or RliPt.nka nil to his 
boundary, wllh 11n Inte-ntion to c-lnlm whnt. tUcl not ltelong lo 
him, hut Clnly lntentlln« to clnlm tel the true lin.,, l11 ~ound In 
prlndple only where In rnC!t tlaerl' wnA no lntt'nUon to hold 
aflverm'ly up to the 1JOunclnry Uno on tire n•·mmd unlefts Umt 
wP.rP. the t1'11P. bnunflnry. U does nnt npply where It Ia ahown 
thnt n t~prclnco lntr.ntlnn exlatR nn the Jtnrt. nf the poSReM.,r to 
dnlm UUr. to " dt'fillite lintt on tltf! ,.,.,,.,, In fnct beyond the 
true Utlco. U n JlRrty tnkcoll nml hotdA n«:tunl pmtReftlllon beyond 
hi.- true hntmclnry line, nnci with pKl rnlth, tbo"Rh mlataken, 
C'lnltnA titlt' to nt1tl O("C'UJ•Ir.R the lnnd, hl~t poi'.YRRion lA adverse 
to tho co:dc nt or ... ,. ndunt ftnPflCRIIInn, nnd IIU~h J101'SP.RRion, If 
cnn.Unued unhrnkf'n fur thn Atnlulm·y JlPriod, will ripon Into a 
Jlf'1'rf!t't UUr. undrr thn Rlatutco nf limU.ntinnR. . 

9. AuvtmRR rn~flf'.RRION-Jtli~thflr~ Rlt In llmttl.tlflf"l/-Prl!tttl.mphon 01 
to f::f'lttnf. ,, (:ltriiii-C:It•in& "'ill1. lll'/t'f'~nrtt to 1Jitttt on th~ 
f:•·nutrtl.-Whr.rr. the- proor It~ thnt the lneallnn of the line In 
qttt•llllnn wnf' f'RURrcl in U•r. na·.-t lnlltancn by n ml.-tnke RR to 
tho true bnnndnry, the othrr fndA nnd drcumRlnnc4'R In the 
('RRC'I ft1URt nearntlvr l•y n Jn·r.r•nnclc•a·nnf'r or r.vldf'n~e l~~ Inter· 
enc:n wbiC!h \Viii nlhe•rwiRC' ni'IRn thnt l.hrrn wnR nn clrhm~ nnd 
fbNI lnlrntlon on thr r•na·t. of lfar. pnRRr!llttor to MC:Ufl)', tule nnd 
dr•im nR hitt own thn lnn•l up ln n fUtrliculnr and elrlinllo Une 
o( thP. ~ronnel. Thnt h' ln Rny, on lhe whole Jlroof n cnRc mu~tt 
hr (ll'f'flrnlcocl in \\'hir.h thn prc•ron•Jcornnec or r.vldconr.e llS to the 
f'hnrndcr of the ptJfiAC'Rrdmt, JIO\Y held, how t'VIdrnccd. on tbft 
Jrt"nnn•l, how rcoanrclr•l l•y thn nc1joinh•~~t lnn.•l cnvnf'r, etc., etc., 
AUflpllrR thr Jlroof thnt Uar ciC"Rnitt• and pmdtavc Intention on tho 
)mrt of tho JIOR~C"flftl)r lo M.~tlf)y, URO nnd t"lnlnt DR hifl OWB the 
Jond u 11 l.o n Jtnrllcnlnr nnd ct .. nnilP. line on tl1tt nrnrurd exiRt.ed, 
r.oUJtlecl with the rr•aniRito fJORReft,;lnn, for tho Rtntutory period, 
in orclnr to rlpC'Il uu~ unde-r lhn Atnlut.r. WhnU•er the positive 
nml dP.finlto lntr.nUnn to clnint nit ,..,,.•11 ""'" the lnnd up to a 
pnr~.lrulnr nncl c~ .. nnflr."linn ma ,,,,. ,,,.,,,r rxhd.ccl, In th" prac· 

t i~nl tr11t In PUC'h t•nnr:l. 
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Os•iniun. 

10. UoUNltAKat:s-llf"t• 191~, 1'· J:t;t-JSI,,umleJtle anti Cortt.fh"l P~•­
fe,.rf>d lu J~i11es flntl Acre~egc--lllllll'ttclicmfl.-ha a proceeding 
under tho statute to ascc•·tafn the true boundary of land an 
inst.ruction that 11a conespondenee ha ctuanlity given by a Une 
in ctuestion with the quantity m~nliuned in the dc.'Cd, or Jn tho 
apru·oximulion thea·•!t.o, may be c:onsidea·ecl as going tu establish 
sut•h line nt~ the le·uu one.'' gives t.uu great tn·ominenee to the 
me.-e uc•·euge. While It is a c:irctamstauco IK•nring on the 
estublisluuent. ur such line, It IR or lnss weight than natural 
Jncmumertta, coa·ners or •·cputecl buundo•·ies and the jua·y should 
ha vu I.Jeen so inat.ructt!d. 

11. IN~TICUCTIONS-J"rll ,.,,llu lllelrnrlf!d.-Where a case hae been 
fuirly submlt.lt.ocl to the jury un &•roper lnsta·uctlons it. Ia not 
ea-ru.- to r~fusu othee· lnslruc:Uons tendeu·ed. 

Ea·rm· to a judgment of the Circuit Coul't of Amherst 
cuunly in a slnlulo1·y proceeding to nscertain the boundary 
of lund. Judgment for the J>elitirmea·. Defendants nssign 
e1·1·or. 

'l'he opinion' stntes the case. 
llcversed. 

CuHkie & Cnski,!, for the plnintilfs in erroa·. 

Scn/1 & lllet~ks mad 0. 1~. Ev«&11s, foa· the defendant in 
ea·rm·. 

SIMM, J., cldivcrcd the oa,iuion of lhc couri. 

-This c.~n!oee is n Jlrot~eecling ul lnw undet· Ac·ls of Assrmhly 
19 I 2, ••. I n:s, Ly the HfJftC!Ucc, plnintiiT in Ute CUUI't .bnlow, 
nguli•sl llw lll't•cllnutx, dcfendnnls in l.hc court below, by 
lite f••lluwing p~titiuu: 

"'four undet•signed r•ctiliont'r, M:u·iun Bulhedc, l"CS)lect­
fully :·dtowH unto the <·mu·t thul in tlC("OI'clnnre with nn act 
of lhc Gcnm·nl AssemiJiy or Virginia, UJtf!J·oved .Murch 4, ~ 
1912, cun~ninerl in <·hnpfer 74 nf fhP. Aets of 1912, JlHge 133, 
she is filing thiR, hm· P<~lition, in youa· honoa·'s eom·t for the 
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purpose or having dctm·min~d the true boundnry line or 
linea to cl!rtnin r~nl e::llnlr, :dln:tl.rd in lhe county of Am­
herst, oC which your petitioner ~nd C. Hnrks Christian and 
Snllie B. Chrislinn, joinUy, nre the colerminouf-l ownerf-l in 
tee Rimpln, nnd RR ~o whida a di~pule hn~ nris<m AS lo what 
is the true btJund:u·y linn or lines lretwren ynur Raid peti­
tioner nnd tmicl ChriRtinns. 

..Your petitioner shows unto the court lhnt by deed dnled 
June 28, 1893, reeot·ded in Deed Rook VV, png~ 67, of Am­
herst county clr.rk'R offic<', one John 11. Lewis and wife 
conveyed to your petitioner n trn<-t or 48 ncr~R of Jnml on 
.Jnm<'s river, in Amher:d. '~mml.y, it. heing the ·Mme lAnd 
conveyed to Rnid I...rwis hy .Jnhn (!. Mundy, tt:URlee, in deed 
dnled o,~lolw.r 20, _1891, rerorded in Deed P.ook TT, pnJle 
621, or Ambet·st c.~mmf.y, :tncl the snme lnnd convryccl to 
,John C •. Mundny, lru~lre; by Drewry .J. ChriRtinn nnd wife, 
by deed dnl~l August 20, 187:1, nncl recorded in Deed nook 
J.J, I!Rge 2~l, or Amh<'n:;l eounty, Rnrl t.hP. Rc-tmc lnnd or 
whif~h Stephen W. Chrbtlinn, lhe fnther of snid D. J. Chris­
tlnn, conveyed hiR life <'Rlnlr. in d<'Cfl or R<'pl~mbcr 2, 1868, 
rt'r.nrded in Dl'M llnok .GC:, pnR'C 194, of Amherst county, 
nnd lleflll( n pnrl or the R:une land n~lott<'fl to MoAning 
Cht·iRtinn, thn gt·nnc1molher of the snid D .• J. Christian, nnd 
nt lu~r denth tmrt.ilinnr.d nmnng her children, A copy of 
which pnrliliuh i!OI h("•t'flwil.h filed mnrked •Exhibit X' (See 
Will nook No. 9, JlJl. 41 r. nnd 422). 

.. Ynnr tmtitioner fnrlhrr shnwR unto the court thnt the 
true Jm·ntirin of l.hr. lin«'R lw.lwf't"tl her nnd ~mid Chri~tinns 
has n('vet· been nxed nnd determined nnd l.hnt recently there 
hns been Jilignt.inn nnd dispnt~s hclween them n.q to whnt is 
the proper lot>nlinn nr ~aid houiu1nry lin~s. 

"Your petitioner fm·Lhcr ::lhows unto the court thAt one .J. 
C. Fulcher, ns tennnt of snid C. U. ChriRtinn nnd Rnid S. R. 
Christian, is eultivat.ing, for the prf'sent yenr, a portion of 
the lnnd, which, ns your petitioner nllrgcR and charges, Is R 

1'­
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p~u·l of ~mid boundary tnn·chnscd by hm· und part of said 
land which is now in dispute. 

.. Yu~r ~,e~itioner fua·thea· shows unto the court that snid 
C. H. ~hr1stuu~ und S. B. Christian own snid. adjoining real 
eslute 1n fee samr•le as two of the heirs of their futhea· and 
ns grantees?~ lhc remaining heh·s; that originally the land 
of youa· pehtaonea· and suicl Christians belonging to one 
l~rew~·y Christian and allotted to his heirs nnd as dower to 
has wafe Mourning Christian of whom sai·1 C [:J Cht·' t• 1 ~ • • . ' u • >. 1s aan 
nnt S. n. Ch.a·astmn are desccndnnls, and at the death of 
whom the saul Moua·ning Clwistiun was nllotlcd the said 
t~a?t o~ lnnd contained in said Jtlot filed herewith as 'Ex­
lulut X , the other lands held by said Chri~tians adjoining 
your petitioner's snid ...... ncl'es, bf!ing part of what was 
alluttcd to the heirs of said decedent. 
. "Your )J~l~lioncr alleges und chargl•s Umt the cpn(usion 
Ill tl~c locul1~11 of this line i:t Jnrgely due lo the facl that the 
IUU'lles ownmg the snme were l'l!hllcd and no action was 
lnlicn lo determine what wc•·e the Jlt'ot•er lines nnd •t h 
only L 'th. I , • as . een wa m t •e last two or three years Umt your peti-
taont•t· was made nwnre of the fnct Umt the true line hlld 
nevea· been located. 

. ·:Yuur pelilinnet· still. fua·Lh••r nJit•ges nnd chnrgcs lhnt 
she hns mnde every possible elfurt to f!Cl the said Christians 
to ~.•ga·ec.! upon_ the eslui.Jihdnncnt of n line between the prop­
m·laes nfm·csauJ; Umt ~he hns eVl'n gnne lo the expense and 
trouble of rmrch:asing t.hc twce~slu·y materinl to builcl n 
prc!pcr fence so us to sectu·«! hca; own cnlllc anr1 stock from 
lres .. ~ussing nnfl to 1n·event other people's stock from tres­
J»n~~-~ng upon l~el", but the snid Christ.inns ·have refused to 
nga ~c. U)lnn n lane or to )Jermit her to amt up n fence upon 
".IIY hne L!mt has been I'Un by surveyors emplnyed by peti­
taoner, gmug su fur as to thrcuten violence toward nny n d-
ull she cmplnyetl to build snch fence. n 

II 

·t.i . 
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.. Your peli lioner, lh('rtt r orE-, mdu; nnd pt·ayR lhnl lh is, her 
petition, shnll be con~iderccl n£ by thi~ hnnnrnhle court at 
its next civil term, nnd in the mennt.ime youa· JlCLit.ioner 
asks thnJ. n comtJclcnt sut·vt!ynr, or surve~ors, be ordea·ed 
nnd direclc'l to enter upun the prcmisrs in que~tion an<l es­
tnblisll by such stn·vey as mny be d«w.tnf.•d ntlceR.qary the true 
boundary lines between lhe snid sev~•·nl ploL«~ of lnnd, the 
snme to· be uRecl RR evidence nt the trial o( this cnse, nnd 
that the true line beLwef!n her anul e. n. nnd S. B. Christian 
may be <letermined, nncl she mny be p:iven po!t.c;eR..qion of 
such land ns she is entitled to by the proper locntion of said 
line, with such d~mnsres for iLq rcle\ltion nR may be protJer 
in accordnnce with the !'lnt.ute in surh cnses made nnd pro­
vided, nnd tlmt nil nlhcr 11ropcr relief may he p:t·nnted ber.'' 
. 'fhere wns n dmnurl'er ·to the petition by ()efendnnlq on 
several p:rounds. only one of which, howevet·, Is relied on 

here, which ground is ns rnllows: 
.. The remedy, if any, of Lhe Jllnir-.LHI' is one in ejectment." 
·counsel for cterenclnnt..«~, in their petitinn, in nmplifying ' I. 

tbiR grotnul of demut'I'Or, f.nk(' t:ho foJiowinp: positions: 
.. Th~ nr.t n)lproved Marrh 4, 1912 (Acts 1912, pnge 133). 

giveR t11e right to nny perRnn l1nving nn interest in real 
NJI.nt.e, to file n petition, nnd 'have nHcerL~ined the true 
boundary line or Jinr.s to f'UCh renl r.sl.nf.c ns one or more of 

the eoterminnuR lnncl own<'rs.' 
.. It iR submitted Lhnt ti1is net. do«'s nnl suhstilute the peti-

tion t.herein provided fm·, for nn nt~lion of ('.ieclmcnt. A 
party cnn not come into rcmrt allr.Jting thnt. ~he hns had R 

surveY mnde of t.hc lnnd, nnd l<nows where the true bound­
nry is, nncl nsk the mmrt to confirm ht'r opinion, because, 
forsnoU1, Rome ndjoining lnncl ownr.r is unwilling to ndmit 
lhnt ~he is cnliUr.cl to n piece of lmul or which he nnd his 
prcrlecesRors bnvo hcen in JlOA~CRSinn rnr RCVenly-five ycRrS. 

.. ,,o llluRlrnle: 1 r A own~ nml or.eupieR n IQt which is 
fenced In nn(t n rlnimR nn«l occupies nn nd.ioining lot, like-
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wise fenced in, A will not be beard by this sort of summnry 
J>rot·eediug to have the court deteJ"mine lhat his Jines em­
brnc~ H's lot, and dispossess him thereof. If a party does 
nut know where his lines are, he may, by this proceeding, 
hnve them n~cet'll\ined nnd then institute his proceeding tu 
recovea· whul he does not huve in poNsession it he so deter-
mine. . 

••'l'his view is sl•·ongly fo.-tifiecl by the facl that the ac.t 
contuins no J)rovision for .possession, or for dan1nges for 
the unlnwful possession. ll is irna>ossible to believe thRt if 
t.he intention of lhe legislutut·e hnd been to setlle all ques­
tions of title Umt it would have fniled to tn-ovide for a judg­
ment fm· tho possession und for chunnges. 

'' Agnin, thu court is restricted by the net to ascertain ami 
de~igrmlc •tho t i·ue boundary line ot• lines.· What ~s the 
•t rtw hnmulm·y liuu' 1 The wcn·d •true' is defined to menn 
•rt!al,' 'exau·t,' 'nccurule,' 'cm·recl,' 'right,' and in this sense 
il is used in the statuto rcfel'rcd to. The jut'i!4diction of the 
c:ourt is to find 'tho a·tml line.~ 'the cxuct line,' 'the nccurnto 
line,' hence it could not consider uny (Illest inn of estoppel, 
net of lhnitnlions, or amy othet· ma\Ucr, w·hP:il, under the 
hlw, would nllow the pnrty to clnim what wus not his •reul,' 
'corrcd.,' or 'uccm·nle' bomulnry, und hence the defendant 
coulc.l nul nvuil himself nf Uw :ulmissiom~ of the t>lnintiff or 
hif.t clnim nf lille, 01' t~ulur uf tilJc~, nc.Jvm·se llOSHCSKion Or 

ulfu!l" clt!fc•nst!H whit~h lJu~ fnw :my:i UV:lil him, DO mntler lulW 
defedive his 1'4ml, nccurnte, true title is. 
, ... Wiwl'o cnch smrly daims to knnw the a·t~al, true hound-
' ap-y, and n d~linite piece of lnnd is in di~pute, the qttP.stitm 

al.· iss1w is 1wt mw oflunnultr.1"ff, lntt mu~ of title . 
. ,. "'l'his view set-!ms tn tmve been held by the draftsmen of 
tho petition in this cnuse, who felt culled upon to aver 
therein thnt the true boundary lines hacl 'never been ftxed 
nnd cl•~t.ermined' ( Uec., p. !J), although he filed with his 

n 
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petition n pint which fix<'~ Rnd d~lermine~ every one of them, 
and reslq the whole rs-.R~ ur1cm t.hc correet.~e~A thereof. 

''The demurrer should havl' h<'t'n su~tnined, and the plain­
tiff rmnnmlcd to th~ prnt•t-a• action to nssl'rt title to the eight 
acres of. land which ~he~ t"lnim~. hut. of which the defendants 
bnd possc~Rion and tn whirh they clnimefl liUc." 

Thn court below ovm·•·ulccl lho clt'mnr•·l'r, nnd such aelion 
iB RRRi(OlCd here 1\8 lho firRt ground or Cl'ror. 

In considerinJt sm.•h RS~iJ.tnmcnt we nre cnlled upon lo de .. 
cide tho following ctucRtinns: 

1. Did the act or AMembly, 1912, p. 1:1!1, jrlve the court 
jurisdiction lo pnss upon tlu' title to lhe lnnd included in 
lhe boundnry line or Unes flxl'd ity the juctl(ment of the court 

in n pr~eeding uncler thnt net 1 
We think it diet 
The net iR as follows: 
••ehap. 74.-An AeL to nut.hori1.e the llR<"''rlninmr.nt and ~ 

dc~ignntion or th~ boumhu·y linn nf t'enl est.nte. 411::!! 
"AJlprovr.d Mnrch 4, 1912. ..-t 

.. 1. nc it enncled by the Genm·nl Assembly of Virginia, 
Thnt. nny person lmvintc am inlr.rr:d, in l'f!RI c~tnle upon peti­
tion ftled in the cmn·t which wnulcl hnve ju•·iMielinn in an 
nclion of r.j"clmr.nt cnnr.erning Rtlt~h rtml e~l.ale, sl1nll hnve 
lhfl ril(ht to lu\Ve nscerl.nim,•l nml clc~ignnl<'cl by t.hc snid 
court, l.ho true hmmclnt·y lint' or lint'~ ln f'Ut:h renl eslntc ns 
t.o nno m· more o[ the t~nlrrmiunuR landowners. AU parties 
inlrrcst.cd in tho coterminous rcnl e~lnlc sJmll ho mndo 
Jlnrlie~ t.n tho ftnicl 1lct.ition which Rhnll he mR.tured for 
heRring ·as provided Cor mnturing nil action of ejectment, 
excl'pt 1.hnt it shall not he neces.qnry to serve a copy of the 

~t.ition. 
"The trinl slln11 be conducted a.q other trials at law and 

the Mme rules of eviclcm~e ~hnll Rpply nn'l the Btlme defenses 

tl 
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may I.e nuulo ns in other actions ut law; the trial by jury 
mny bo wuived by cuusent of pau·ties, t.he judgment of the 
(:nurt shnll be t·ecm·d<!d in the common law ordet· book and 
in tho current deed book of the cout·t, and indexed in the 
name of the parti~s to the petition. 1"he court may upon, 
npa>licalion of either JUU'ty to tho petition, by order in 
term lime or in vacation, dil'ect such survey or surveys to 
be made as mny be deemed nccessn .. y. 'l'he judgment of 
the court shall, unless reversed, forever settle and ~eter­
min•~ and dc~ignnte the ta·ue boundury line or lines in ques. 
tiun, und IJo binding UJ•on the parties to such petition, their 
heh·s, devisees nnd nssigns. 'rhe judgment of tho court 
shull be subject to the review by the Supreme ~ourt of Ap­
peals of tho Shale Ul>On writ of el'ror." 

rl'he concluding provisions of the net, that. "The judgrnent 
of the coue·t Nhnll, unless reversed, forever settle nnd deter-· 
mine und desigmLle tl•e tr.ue lJoundnry line or lines in ques­
tion, and IJe binding upnn the Jlarties to such petition, their 
heie·s, devisees and nssigns," se<!m to us to be conclusive of 
this t}ueslion nnd to decido it in the affirmative. 

The act ulso p.-ovides that, .. The trial Mhall lJc conducted 
us uthe.r Lt·iuls ut law and the same •·ulcs oC evidence shall 
apply and the Sfnne tlP-{euscs 11lR1J bt~ ·mncle ns in otlter ac­
t.ilm:t at lntu • • •" ( lt.ulics ours.) Hence, adverse 
pn~st,ssi•m, whethe•· wilh oa· withotat color uf title, under a 
plen of l11e slntute of limitulions, is n defense which may be 
nuulo undm· such act. 

,2. As to whnt .. inlc~rest in r·Pnl eslnlc" in the plaintiff is 
nl~C.:eRsnry to j(!nnblo him tu institute an action under the 

I I 
sln!tull•, or as lo what cnscs of <~ontt·uversy over boundnry 
Jin'o m· lines uf lnnd involving cli~Jml.c us to the title of the 
Jnnd indudcd llu.'rein, tho nd npplie~. oa· ns to what other 
dcfmts(~S mny he macJe in such 1\ proceeding, We do not. at 
this lime der.ide, becmase not n<~«~(!s~nry fur the decision of 
lho cnSt! bt'fnre US; except thnt we nre of opinion and do 
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d~ride that the p1ninliff in lltis cm~f! npJlCni"R from the nl1e­
gntinn~ or ~nid 1-.etit.inn l.n hnvn hnd ~udt nn ••inleresL in 
rr.nl estnl.e," hcinJt n fco simplo inlc!rc.•Rl, as wn~ ~uffieir.nt 
to ennble her to im~lilule lhiR m·linn uml,~r ~nid statute and 
thnt ns t.his cnse, Jle .. ~aid JtClilinn, inv~lveR n controvet'sy 
between .. eolcrminnus t·c.ml ('Slc~le" nwnee·s ns lo tho ta·uc 
location of bnunclnry lines; whirh in f'ITect ·involves n eon­
trove~y ns to t.he lit.le nr cnvnet·shitl of U1e Jnnd includttd 
in such boundna·y line~. it h~ surh n t•nso Umt lhe ;\ct in ques-

tion a)JJl1ies thca·clo. 
·we nrc, therefore, of opinion thnl the court h~low com-

mitted no error in ovca·ruling the drmurrer. 
There was n trial liy jury in the ens~, nnd a vet·diet nnd 

judgment in fnvnr or the plnintHf, fixing tho bmmdnt·y lines 
r\s dnimecl by the lnU:cr ns t.hl' lrne bonnc1nry lint's between 
her land nnd UmL of Uu~ tlcfcmlnnl.s; t.hnR, in clf<"c!l, del<'r· 
mining t.hnt the lnnd h•~Lwc•cn l.hc lin~1e nR dnimed by the 
JllainlUT nnd Uws~ cl:tinwcl hy the dl'f~ndnnls, con~i~ting of 
nbnut eight nett!~, h"lnngc•d lo the Jllnlnt HT. 

'fhcre nre th~ following olhcr Jlrounds nf erl'nr nssigned 

ih snicl petition: 
a. The refusal of the coul't hclow to ~et. nside the said 

verdict nnd grant n new t.rinl; 
b. '11te refu::~nl of Rnch <-nurt to admit in evidence a eer­

t.nin pint found f:lJlrmul nn the tlffidnl Rurveyor's boolt of 
Amhct"Rt ~.:ounty of 1 ~0!1 to ...... , p. J 16, in whnt de-
rf'nftnntR cl~irn w:u~ Utf' hnnchvr·iting of II. J,. nrown, who 
wnR nt. one lime nsRi:-clnnt Aurvc•ynr uf Amher:d. county, but 
now drccm~ccl, btmrinJ( nu •lnt.o nr RiJ!nnt.m·n of nny surveyor, 
or slnt.cm~nt tl1cr.,nn wit.h •·•·~rr«•l t.o t.hc ifl~ntily of the 
Jnnfl it in<~)ll()('d, ('X(•rpl; lhc linr.R of th(' plat nnd CO\Il'R('R and 
diRlnnc~R therron nncl nnlnrnll:nulmnr1ts nolrd Ut<'reon, such 
ns .Jnmcs river, Christ inn'R i~1nncl, tho ncrcnKP. of lhe lnlter 
ns l:l'h acres, "up th~ hrnnr.h", ,.Gnto nt the pwe11ing 
Jlom~o" &c., ,.Pnint.cr~ Dogwno,l, Gum & White Onk," .. White 

0 
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Onk," &c., designating lines and courses, tho general out- · 
line nnd shape of the land covered by such plat being simi­
lnr to tho outline and shape of the outside lines of a plat 
introduced in evidenco by plnintifr, made in 1837, Septem­
bea· 15th, by II. L. Ba·own, assistant surveyor of Amherst 
county, us l~xhihit-X with bet· petition, the IaUer plat being 
Nigncd by him and showing the division of tho Mourning 
Christinn dowe•· land into lots-the forme.- plat being 
clai1ned by defendants to be a ~tint of the said dower land 
nuule wlum il wns ussignetllo ~mid widow, but no report of 
such nMsignmeul or Ol"det· of coua·t, or deed or other writing 
wus int.·oduccd in evidence, either by defendants or plain­
tiff, which rt!fHrs to such foa·mc•· plat m· authenticates it as 
bincling on nny of such parties to this suit. It should be 
snid nlso thnt the length of one imt)O' .:ant boundn .. y line of 
saill dower land n~ given on the pial not ndmitted in evi­
dence is difl'm·ent from the ltmgth of such line as given on 
suitl pint intn,duced in evidence hy the plaintiff. 

c. The giving of cea;tuin instJ"uctions, A, D, C and D, for 
plnint iff. 

d. 'l'he refusing of certain instructions numbered 1 to 7 
inl'lusive, ufl"ct·ed by defendants. 

Uel'ore considering the (JUeslions nrising UJlOn these ns­
signnwnLq uf t!tTm·, we will state briefly the ~nJi.ent ·facts 
in tho l~us~ bt'm·ing upon such issues. 

'l'hc' plnintiff and dermulunts dc~l"ive title ft·om a common 
soua·ct~. nrcwry Chl'islinn, who died in 1818 .. 'l"he following 
pint !:lhuw!:l the dividing houndury line!:!, whi<·h we hnve in­
dl~·nted by lito lellt-l"s A, n, C, J>, 1~, which nro in contro­
vJrsy in this '1woceeding. 

.... 
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l'lnintifl deriv<'d liUo ns n11cg~rl in her pet.ition lo lots 
No. :J nnd No. 4 t-thown on such pint, and lherc is no connlct 
in lhe evidence t.hnl for nbnut sixly-Reven yenrR prior to 
this suit, that is, up to nhnut thrr.c yenrs before such suit, 
nril.her the plninliiT nor any or t.ho~e under whom she clnims 
liUe, exr.rci~;rd nny riels nr ownershi)l with clnlm of title 
beyond the )ncntion on t.he ground of tlu~ lines A, H, C, D, 
E, ns mnrke<l by nn olcl •·nil r~ncr., frfml n very early time, 
not flefinitely fixccl by lhe f'Vidfmce, nml lntrr by a well clc­
finrcl hedgf'TOW nr h"f'C'R ntul nthr.r S(rowth, RUCh R~ plninJy 
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intlienlml a Vf'ry old f<!ncc locution. That the olc.l mansion 
houso of Drewry Glu·i.sli;m wns lucntctl on suid 'lot No. 4 
ucnr the col'ucr C, whit~h wus occupied by subscl)Uent own­
ers oJ' lots Nn. 3 mul No. 4 until it wns clestroyed by fire 
soon nft.er the pluintifr nc<1ui a·cd lhc.se lots, afl<~r which she 
oa· meruht~rs of her family livecl iu nnnlher house on snme 
ru·muisP.s. 'l'hal these old fences nncl lwclgc1·nws mnrlted 
Jines wero therefore very near this old Christian 
fnmily a·mddcnce and constantly in ·sight from thereabout 
nnd in passing to und ft·om it. That the ownm·s on both 
sidt!S of these lines bach: to within n. few years uflcr the di­
vision of land shown by said plat ,.ExhiLit X," including 
tho plnintiff. HI• until 191 o. J'ecognized this old fence and 
hedgermv n:-~ the outside houncl:ary Jinl~M of their land on 
lmth sides of it. n•SI)t!t•tivcly. both sides clniming title Ull to 
mul only up to such old fence and hedgerow location of such 
Jines. 'l'hal about J 893 there we1·t! remnins of such old fence 
Hf'fUU'l•ut ulong such location, or on )lat·Ls or it, and the sniti 
llt'clg·ernw, ua· growth of hushes nnd tl'c(!s, t•lninly indicnling 
an olcl ft•1we location nil ulong these lines, nnd such hedge­

•·uw remained along tho most rntrl of said lines A, B, C, D, 
B, clown to the imditntion of this suit, except that on the lino 
from f) to If! most of tho gnnvt.h was cut down in recent 
yeal's; hut u wil'e ftmce was huilt smd mnintnined by the 
r•lninliff frum nboul t.he yea•· lK!»H Oil or along tile li~e A, n, 
C, U, N, on snitllols.No. 3 mul No. 4 pnl'lly inside but prac­
tit!ully nluug mul em tha silo or said old fence nnd hedge­
t·~w locnlicm, uuliJ the institution of this suit. l'laintiff 
ldcnl.ecl this }Vit·c fence in ignm·uuce of the true locution of 
~uuicl huumllu·y lines A, 11, <!, U, T•!, in uccordnnce with her 
title nM clnimecl by her sine(~ l!tiO. If sm:h boundary lines 
were lucnlml em the ground, as the plaintiff claims they 
shuulcl be, which she claim~ is the trun locnlicm thereof ae­
COI'tling to said pint., .. l!~xhihil X,'' they wouM ~xtcnd some 
orw huucll'ccl :uul fifty feel to the n01·thwest, north nnd north-
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cast of Raid old fcnrr. :uul ht"clgm·ow nncl of R:tid wire fence 
locntion and inr.lmlc Uw lnnrl in cont.rovc!rRy, ahove refet·red 
to, of nbnut <'ighL nc·rc~. l'lninl.ifT furniRheR no proof that 
there waR any rnist:tke nuul.c in lhf'! original location of the 
old fencP. ~xre)Jl the tm~Limnny or Gnrlnncl nnd DeMott, RUr­

veyors, as to the cpncluRinns a·enchcd by them from their 
rP.cent surveys in regnrcl t.o lhe true location of such lines 
Jl('l" snid plat "Exhibit. X.'' IL npPP1\rs that she did not dis­
cover the alleged mb;tnkc in the Jor.nlion or her wire fence . 
until 1910, wh~n sh~ wns having some surv('ying done, and 
then undcrl(Hllc t.o ~xl<'ml hrr frm'<' nut to RttC'h boundary 
lineR-ns ther·~nfl<'r dni.mt'd. h.v liN·, nnd .waR prevented 
from so doing h.v tlic lhrrat. of Cnl. G. H. ChriRlinn, one of 
dcf~ndanlR, to prcV('nl hy fol'l'<' lhi~ hcing done. 
· The rlefenclnnb~ d~r·ivecl liUe hy d<'Rcnnt nnd conveyances 
to lob1 No. 2 nml No. It, nncl lh~ lnnd nd.iarent nnd to the 
northwest and ucwlh of lhr~•'! lnls, known ns tho "Durks 
trael," ll'ncing their titlr~ bndt nlso to snid Jllat ''Exhibit X" 
ns lo t.he Jlnrlions nf f;ni41 lines A, B. <!, ll, N, which lay from 
A to Band from I> ln 1~. and tl'nc·ing their l.it.le bndt o£ such 
pint to the pm·lion of s:ticl lin~s wllich lny from n to c; nnd 
the unrontradidml pronf is thnt t.h<'y clnim nnc1 hnvc clnimed, 
loa· at lenst ~evenl.y y<':n·s prim· ln lhl' institution of this 
Emit, liUe UJl to thr snid old frm·r. mad hedgerow location of 
f'nicl hnundnry Jinf'R. ami lhry claim ahm that Anch is the 
trnf" lor.nt.ion of ~uc·h linc~s :wc~nr·ding· to snid piAl .,Exhibit 

X .. ~ . 
Jn thr. (•hain of tit.le nf df"fmulnnlA. pt·inr to the snid divis-

ion of snid dow<'r t.rncl nncl Jllnt, "J~xhibil X,'' there is a 
clre•d f1·om Mary Uurluo; :nul hu:-\hmul uf clnt.n .Jnnunry 9, 
181K •. which cmavr~·<~cl tn G. M. Ghri:;linn, the fnlhcr of de· 
f<'nclnnL~. the snid "Burl's lrar.t .. " The nurkAeA derived this 
lnnct from DrPwry c:hl'iAlinn in t.hfl division or hif' land in 
UU 8. when the Mnnrning Christ.inn dower tract wa~ also 

RR~i~tnf'll. 
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The testimony fur dufcndnnts of C. G. Massie, surveyor, 
whida is unconta·adicled, is to the effect. that he surveyed the 
Bua·J<s ta·ncl, and that by such nctual survey its boundary 
line next. to lund of pluintiff extends on the ground to the 
points B, C, V, of tho said lino A, H, C, D, 1!!, as their loca­
tion is clnimcd by defendants, being the snme location as 
suid old nail· fence and hedi!('row on such porlicnt of such 
line. 

The Burks deed, tlte1·efore, gave the defendants color of 
Litle, if not title, to that pnrticn1 of the strip of land in con­
t.rovm·sy whit:h lie~ from U to C to D, ;\long the said line A, 
B, C, U, 1~. If the tt·ue location uf the line A, B, C, U, E, as 
designated on ~mid plat .. ~~xhilJit X" was as claimed by de-o 
fentlanls and us shown by said old rail fence and hedge­
row, the Burks deed gave to the fnllu~r of defendant and 
ttlso to those claiming title under him by descent as afore­
~uaid, t illo to such line. If the true locution of such line w~s 
as dnimcd by plaintiff, still, as lhe rnet~s nnd bounds called 
loa· in tho Burl<s deed extendt!d beyond and over the line as 
clainwd hy pluintilf lo tho line as cJuimecl by de!cndnnt.s, 
it gave~ the halter color of title to suc~h lcu.~alinn on the ground 
uf the lino B to C to D, as dnimcd by them. 

As to thu 11nsscssinn of d(~fenc.hmls, it is deemed sufficient 
lo ~;ny thall·egnl"ding this Cllse US llllOll tlemut·rer to evidence 
hy dcfcndnnts, the cvidem•e fur tlcfcnc.Jnnts ns to possession 
ia uot of thnt specific mad definite dmrnctcr which is cRsen­
tinl lu provo the IJL!tlb: 1msilio, or actual ros:-Jessinn, of the 

i striJl of land in conll·ovcrsy, or any pa.·t. of it., for the stnttt· 
,tm·y period, necessnry for the apr)licalion of the bnr of the 

.. ~tat.ute of limitations where the defendants have no liUe or 
color of title. 1,hnt is to say, such leslimm_ty goes to the 
extent uf proving open, notorious, nctuul, hostile antl uuin­
tcrnlpted oa· continuous possession by defendants tor at 
lcn~;l. seventy years only of Ronu' portion uf the Burlts t rnct, 
wlaic•h, unC"h•t· ~mid tiUe or culm· of lith~, gnve them construe-

., 

. . ~ 
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livo JlO~~CRRion up ln l.hn R:ticl line n to c nnc1 G to ll, 90r­
liunR of lino A, B, C, J), J•;, n~ t•lnitnc'tl hy cll'fcnclants, nnd 
aiRo onlv of Rome purtinn nf lut.~ 2 nnd 5, whh~h if the true 
title lin~~ thereof nrc n:-~ clf'fmul:mt:-~ dnim, would give them 
con~tructivo poR~e:-~Rion UJl to A to B nnd )) tn E, 1mrtions · 
or tho lino A, n, C, 1>, I~; hut. tho tc~limnny doc~ go lu that 
extent. On this Aubjcct., and ~R l.o the Burl(s tract nnd also 
Jo~ 5 nnd 2, Col. G. n. Chri;.t inn, one nf dcfenrlnnl~, who 
was in his eight.ielh y<.'nt· wll(•n ho wn~ on t.ho wilneR~ ~lnnd, 
testified ns follows: 

"Q. Coluncl, how long have you mul your si~lcr held this 
lnnd of yours, I menn eRpecially the strip of lnnd" (In con­
lrovcr~y) "and how 11nve you held it, if you did hold it? A. 
We hnve held it. adversely fot· seventy yem·s to my know)­
' edge and I beli('ve for mnny yenrs bcfm·e that by my fore .. 
father~, certainly back to the Drewry Christian divi~ion of 
1816 or 1818, hnd uninterrupted posse~udon, notorious, open 
ancl aclunl agninst Mi~~ Bulheclt nnd the worhl • • •" 

• • • • • • • 
"Q. IJn I understand you In :my lhnt yon nmt your ::;i~tcr 

have hnd ndver~e pu::;~essiun or nil the lnnd on your ~ide of 
Miss Uulhe<·k's ((!IWe (when I ~ny nciV('J"~e ynu ns n lawyer 
know whnt I m~nn) Cor t.l11' ln:-~1. ~t~venly y••nrR7 A. I do." 

It is lrut~ thnt this wn~ a Rtnlrment nf n conclttRion of 
tho wif.nPRR nnd nnt nr lhc Rpt•t•ilic fncls on whkh the con­
clu~ion waR bn~ed, hnL it wns nnt t~XCf!Jll.c!d ln nnrl t.hc other 
tef't hnony in thf' cnsc dom~ nnt ~nntrncli(~t ilR :wcnrney in 
AO fn1• ns it rt~fcr~ f.o pns~c~sion nf pnrf.~ of lotR fi nnd 2 
and tlu~ Bnrlts trnct 11ot induclecl in the ~trip nf 1:mrJ in con-

lrC)v~nw • 
Col. c. n. Chrhd.inn'R tm;t.imony t.ht~rcrnre Rhows the JlOS• 

~s~ion nhovo indknfr(l hy him nncl hi~ Ri~t.er with the den .. 
nil" mul unconclit.ionnl c·lnim nf t.itlc~ nncl owncrRhip on 
lh('ir pna·t., nncl the iniA'nl.inn t.n An c·lnim t.ille t.o t.hc line A, 

~ 12 
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B, C, I>, 1~. ns lucuted on the gnmnd per the old rail fenee 
and hmlgm·ow. · 

Miss Snllic U. Christian's·testirnony shows the same,_., 
~he adds: "Of course, we dicl not want nny land but tbd· . 
which ht~longed to us; we would not hnvo any Jnnd otbel' i:~ 
Uum that that belongs lo us, we intended only to hold to U. J7;· 
ta·uu linu w'hcrcver· it was." . .. - ·_. 

Nuw ns to the locnliun on the grm~rut of the "Gate o~ :: 
~~h~t ~n~1sif:~. lluusc," called for UH u corner on said pial., .. '. 

l• .. xluh1l X. unci tho ndunl lucntiou on lho ground of U.. 
lim! A, B, G, J>, g, in nct~orclnnce with such plat. Col. C. 
U. < !hl'istinn is not contl~adiclecl in hiH testimony that be 
•·ememher·s this line as faa· Lnck as .. seventy yen .. s al. leu& • 
since I r.nn llr:it rcmemiJ(~r," which wnuld plnce his penonal 
a·cc.:ollediun hnck to 184:1, six years nflm· said plat "Bs-: = 

hi hit X" wns made; unci he suys: "'l"hese lines nre as near · .. 
as can well be where Miss llulbeck's pr<'.sent fence is, • • .- .<: 

"Q. I lnw do you know this? A. I know it by survGJi 1• ·:. 

p~rnJ~ea· .. y located, nnrl nlso by what • • • Unclo Slept.. c": 
Chnstum, who owned Miss Hulbeck's landM, ns well as \\'hat 
Da:ewry J. Christian, his scm, nil of them told me. They a1 
~nul lho •·c•d< oa· gate •·,•fe•·red to in If. I,. B.-own's 1,tut -of 
Mourning Clu·istinn's duwca· • • • showH u1,, ta~uo corner 
IUHI Mlu rling 1miut, mui lhe cmly lcnown cu· wc!ll e~d.abli&hed 
cn~·rac-1· t.d wt~tm lhc:m hmc 1:-~. 'J'hc:-~c ulcl pcua·,Je nil .-ecognl• 
~~~~~: as tim cm·•wa·, mul this .. oclc is nut u rnovnhle rock, but 
as uno c·nllml u light rm·l<, und juts out on I.OJl or the land. 

i ·anti lim lin .. ~ lmlwc~cm cnu· l:tncl~ nnd M iM:-J lhalbeck's Janel 
•; tu!<c Ulis 1~·oc~\ ns a <·m·ncr, and nm npprnximntcly with 

.;··Mass Bullu•c·lt s JH"t•~eut feJH't~~. mad wm·e Ro •·ccognized as 

tlw true line~ IJy mar family, nnd Uncle Slt~ph~n Christian. 
whu uwuccl lot:; No. ~~ und No. 4, 1111d nt his death fell te hla 
sun, I> .• J. Christian, my first c~onHin. At m· within n few 
fcc!l of thi!i rocl< wus n gnle, nnrl I rcnu.!mhl~r that thero one 
of my namts, who wuH riding horst~hncl< tht:ough this gate. 

. 'ft' 
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phtll uvr.l' ln Unr.le Rl.t•Jlh('n's house (whic.-h wn:-J lat('r 
burn('d, nflm· MiRs lhalh,wk bought it) .wn~ thrown from her 
bo~c nncl hrnke her hip, nnd ~~u~ wns nn invnlid the hnlnnce 

of bC!r d:n-R." 
Mr. (~~rlnnd, n civil cilJ(hn~r.r, wnft nJ,poinh•rl by the court 

below t.o Rurvey nmt rcpnrt upnn the l.ines in co~tr?versy. 
Jle rt'flot'l~d in fnvcn- of the line~ nR dnimcd hy plnml1fT, n_nd 
~tifl~lthnl in hiR npinion ~nu~h loc:,Uon iR tho true locnlaon 
on the grmmcl nf ~uch lineR. Jlo filt•d n ,,tnl ~howing ~hereon 
in vrlluw lineR tho lm·:l.tinn •m Uu! ~rmmtl nf ~mch hncs n!-1 
clnlmrfl hy def«'nclnnt.::; nml in reel line tho lm~ntinn on lhn 

l"mincl of ~ndl line::; n~ (•)nimc!d by tllnintiiT. . • • 
)lr. <:nrlnnrl'~ l('Rtimnny Jl('rt.incmt tn t.hc IRRtn~R m th1s 

aum wnr. ns (oJ1owR: 
· .,1 nn1 ~urveyor nnd cngin~('r hy profc~Rion, live in 
(¥m·hhm·g. and hnV«-' hncl R('Vernt y~nt•R' experience nR ~uch. 
and nm n grn,)unte of Virginin M i1it~ry ln~tilute. • • • ~t 
tho rMtlU'~t or Col. G. n. ChriRlian I ~tnrt~d nt whnt lS 
lmnwn nR tlm t•cJClt: t•oriWI\ neat· MiRR llulbeck's rE-side~ce, 
tlaim«'d by the drfc:ncl:mLq n~ Uu~ cornet·, nml I'RU lhe hne.s 
ftf'l'l nnrthrnRt, nncl Uwnt~t~ lo lh~ rivet•, whkh lines npprox•­
matrh• in RltnJlC :mel location fit.lf!d th-r. JWeRent fencrs he­
twN"~ MiRR Hnlh('c·k nnd the ChttiRt.imi~. lhnt is I menn tho 
lin4' ht'lWf'«'ll lha Uur~R l.l'nt~L uf nurl.h "R pni<'R or lhr. old 
lirM' nurlh ·1.-t c•md., ~R flnlc·~ ln c•nnu•a· nf Int. Nn. 2: lhr.nc<' S. 
.. , rn~l 78 poh•R, nr tho ulcl line Rnut.h r.n m\Rl 78 pni<'R, lhe 
clitTrn·m·n h•'ing in hr:u·ing l.u t~ntTf'c•t.c•cl dmnp;~ n.n R(~count 
or thr \'nrinlinn in llf'('(ll~ nf inst.rumrnt in l.imr. nf two sur­
TM'"· :mc1 1 fnmul tht'Nt! twn lhms :•Jlllrmdrnnt.ely fillc'd lhe 
l'~~'nt fr.m•(' on (.he grnnnd. l f.h('ll ran frmn tho rock 
('Ornt'r north nr; wr::;l 9 Jmi«'R, nne I Uwnr.o tmuU' G l weRt or 
thr nhl henrinJC. Rettt\.h !;7 Wl'Rt, !;~ JIUICR lnwnrc)~ S. fl. 
\\'nUu·r·~ Hnr, whic·h di~lnnre rnn nvca· the fenrr. between 
\\·alkf'r, nulhr.rk mul ChriRt.i:m nt. tho nnrt.hweRt ccn·ner of 
Mnrinn nulherl<'s -- pnle~. I lhrn ~l.nrlcd nt the end 
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ot north 44 east 48 poles, between lots No. 2 and Na.· .. } 
supposed cornea• ut Christinn and Bulbeck: and ext.W]' 
the line north 44 enst 48 poles, and I did not reach the....._. · 
in Jllut, cornet· cullet.l for on branch being Col. William 
hu·t.l's line on the mu-theast, which should be the eo....,. 
lot No. 2 nnd the Btu·lui tract in l>illnrd's line. Thea I 
gun on Jumes river, where there wns no corner named, 
ccpt. on river, und ran the line between S. n. Walker's 
and Miss Bulbeck. 'l'he distnnce of Miss nulbeck not 
given I obtuinet.l it lJy my scnle on the pint of the partitloa 
of Mourning ChriMtiun's dower, nntl by old trees sup~ 
lu he the line t•·ees nnd somewhat with the present 
nncl the dislnnce olJlnined by the scnlc on the 
Christian's elowet· tliviMiem I a·nn the distance si10WD _ 
this plat I filed wilh rny report, which •·nn over, on the de­
fc.mdnnts' lands, ns claimed hy Uwm. I then ran ns indicalel 
on lhe pint the red lines pnrnllel to the three linea f ru 
frnm Lhc supposed rm~k rnrnea· claimed by the Christia• 
over to the ln·ancta on the I>illnrd line on the northeast.. the 
measu.-ements of these three ret.l lines ubout took me to lbe 
brunch em lhe Dillnrt.l line. I cnme hnek nnd extended U. 
line fa·om Jnmes riv~•· on between Wnll<er nnd the aut.. ·:· 
tians north 27 west distat1ce given by the pint claimed te 
huve bL-en made for the Wnllu'r trac~t from the river. an.l 
this dh;lance slUJ)ped nt am olcl tree.~ or nt'nr it, but I could 
not di~cov•~•· well defined nmrlu~ on s:unc. Some claimed lt 
uR the cm·m.n· in the line uf lut No. 5, belonging lo the Chri .. 
tinns, mad the corner of the Wnllmr tract. I did not run aDJ 
of the IJtlwr lines of the Chrislinns' lands, or the Ianda of 
Uw defenclunts, nuluhly on the Hurl(s tt·nct and lot No. L 
My ccmdusion wus the r<!cl clollell lines nrc the tt·ue bouncl­
m·y litws hclwccn Uw huuls of lh•' JllaintifT nnd the Ianda of 
the defendnnls." 

5 
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CRO~S-EXAM I NATION. 

Ry Coumml for Defendants: 

"Q. Mr. Ga•·lnnd, your Rnrvey nnd cnnclu~ion, ns l uncler­
dan<l. RfC the rc~ult or Rll\l'lillJt nt ,}mnrR l'ivcr, at the RUP­

poiK'd cn1·ncr of Wallut.r antl MiRs llulbeck? A. Yes, sir. 
••Q. If lhc bank edge of ,h\lllt'R rivm• h:tR dmnl(ed since 

1816 or UHS, the dnle or the cliviRion o( the old Drewry 
Olrislinn cRtnle nnd t.he Jlf~~cnl hnnlt, or where you started, 
.. nnl the true or con·rc\. ~l.nr\.ing point, then nre your con­
dul'ionR nne\ ~urv~y cotT('(~l7 A. or com·Rc if lhe river has 
daanaf'cl. nnct my slnrlinp: Jmint. wronp:, the lm:nt.ion of the 

n-et lin«'R nn my 11lot \1femld nl~o he wrong. 
"Q. In lnrnt.intx the• 1inc•R frum the RUJlJlORml rock corner 

""rth('R~l, rh\tmec\ hy Uu~ ( :hri~linn~ 1\R t.he true corn~r, did 
('.c-1. ChriRlinn nnl11nint. emf ln ynu whnl he clnimed to have 
""'" lht' lclrnticm nf nn ulcl h:un em t.hr. nnrlhwcRt side and 
abnullmtr wny t,f t.hc line nnrlh 44 enRl4H poleR, which barn 
~ <'lahnecl lo hnve hm•n t.here from the time he could re­
snP~nber uplo severn\ yc•nrR np:o, and which he clnimc(l was 
a f~w f«'<'l on hiR Ride of the true linr, between hi-m nn(l Miss 
llullJC'C"k. U lhiR bnrn wn~ on hiA Aide o£' the true line, as 
claim"'l by him. t.ben the line as lo<~ntc'l by you was through 
tlw barn f'ite or torntion on MiM Uulbeck'l' side was it not? 
Wnut.l not lhiA Rhnw t.hat your conch1Rion i~ wronp:? A. 

WrU. it might." 
• • • • • 

..<l. On your mn1• lh~ yellow line~ nhoul correAJlOnd, ns 
I tmd«'r~l:md, wilh t.hc 1n·c~cnt fence~ of MiR-C\ Bulbcck, ()o 

th4'Y nol1 A. Yc·~. they dn. . 
··q. \Vhere you locn\.t~cl the rc'<l line~ on your map, did 

,..,., lind nny Jnndmnrks whnl(!vcr litling Ute bearings nnd 

di~tnnrt'R 1 A. No, I <lhl nnt. 

• • 

. ., ... ~ .... , __ ,... ... ~ ..... : ............ vt .... . 
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"(). I nwnn ht•lwt!•m t.he defcndant.M and Miss Jlulbeck, 
Uw Jtlninlifl''{ A. No:" 

1\11-. Ul!Molt., n surveyot·, nhm h•st.ifit~d for Jllnint.iff as 

fulluws: 
"I surveyed lhe Bulbecl\ two Jots • • • I rnn from the 

rodt as pninlt!d ou~ by Col. Christian, hulh ways, and my 
lines Ju·acti< .. ally tiU.ed Miss Bulbeck's fence, us at present. 
Then I a·nn Lhe Wnllter line from the rivca· nntl c:une to the 
conclusinn that Miss lhalhed<'s line should he locnted f1·om 
the river nud go out on the Clu·h;tiun side a-s indi<!ated on 
Mr. Gnrhmc.l'.s l,lnl by t.hc a·ecl lines: my measurements 
ngT(.lcd with <:urlund's us fn1· as I mncle them. I made no 
mensurmnent on tho rive a·; 1 thin I< 1\f r. Gnrlnnd's na·e cot­
reeL in his survey, nnd conclusions. J should sny thut the 
tr~es on the river on the Bulheck ~dtlc nre seventy-five l·l~ars 
old. 

. ·• \' nu cnn gP.t lots No. 2, 3 and 4 on tlw gTclmut ; the land 
as then!: Mr. <:al'l:md's snr\'ey i~ eorrc•·t. If roclt is right· 
all else ts wa·ong nncl ncrt-age to 1\1 i~H Bulbcdc is too small 
m~cl Colonel'~ too much. 1\1y survt~y mul t•ondusions check 
Wllh those or J\'11·. Gurl:uul in e\'l'I'V •·m~I)Ct•l ( ....... , .If . . ' · . · · · ~.. nnu s 
cshmate 1s <~m·rc~l; a discrepancy of nne-fourth of an acre 
doeM not menn ~hat th~ lirws n1·c w1·m1g in mnking· such 
~m,:ey. In my .Judgment M:assie is not right und (;arlnnd 
IS rrghl. There m·e indit~nlions lhnl J:une~ river has not 
chang·ed fr·om lhe trees, etc., from 75 to 100 yenrs old. 1 
sm·vcys nn r·ivc•·s lil<u Uw .J:um~s the line ~t:u1.s nt the lu\~ 
~vatm·lt!V~I mul not out in the wulcr. My expt!l"ietu~e is lhut 
llli sm·vt•ymg on .fumes river lhere is very Ja'ltl 1 . · ·l . . t e c Mnge 111 
I r~. ~vulcnct'cl at. Peui'C!I and uthcr plat~t~S. At l\1 iss Hul-
hu~~ ~ haud. t hcl'c IS nn wlantl that extends UJl beyond the 
shu hng _rcunt of her HurvP.y whit~h (~m·l:md established by 
the l't'd hne, und thnt island Ret·vcs to pt·otect her J I r 
W'l I 1 u \ · mu rom • s lcs •Y •c ·rver·. I found the Wnll<er line mnrlted, lml 
I found nu lu~clgm·ows or fmu~es tu inclicnLP. n · • · ny nncrent hue . 

._ . 

1 
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1 consider the R\lJ"Vf'Y nf Mr. (!arlancl madt' fnm1 lht' recnrd~ 
to be bet.t.er nnd mor~ nreur:tl<' lhnn the mr.mory of any 
mnn. The while rod< ltnsi~ whic·h C. G. M:u~~i~ t.no1t i~ un­
qu~t.ionnhly wrong; Bl'own n~\·m· t.nhlt the rm·lt n!-"4 n hn~is 
and nrown is cor·rEtt~l nnd mmle n good f:'urvcy nnd w1lh 
him Gnrlancl clu~cltR. 'l'lm Jmt•n r·t~f<'rt'Cfl lo possibly existed 
in 1RI8 nnrl Brown J'nn tho line in U~:J7. Ghnrles M. Chris­
tin~ owned the whole l:md hcfot·e t.he Rurv~y. I regard the 
barn RR cJneslionnhle and it. dcwf:' not ~tancl lo prove nny­
thing; memory fnils nnrl i.~ mnde to change." 

-·-·-~ 

CltO~S-l~XAMINA'l'ION. 

.. If the river hn!t chnnJl(!d in the last. seventy-five years 
of course the st.-u·ling Jloint on the Walker line is wronp:, 
and then the conclu~ion~ nrrh·<'d at. by Mr. Gnrland nnd my-

Relf nrc niRo wrong." 

IU~-CROSfl-gxA M 1 NATION. 

,.No nnf' showc~cl tn<' 'the hnrn dnim<'d hy Col. Chrislinn, 

or iL~ Rirlr.. Th~ plat cniiR fm· J,!al~ hnl no roclt on the tl. 
L. Hrown ~urvcy of Mnnrning Chri~t.inn'~ dower." 

<!. G. 1\laf:'si<', n snrvr-yor and wilnEt~s for defendants, 
filed A plat. locnting t.hc lin<'R in conlrover·~y A, n, c. D, E, 
a.~ claimed by defendnnb1. Jlif:' l<'Rlhnony pm·Unent to the 

snicl issuc.q wn~ n~ follows: 
"I nm county ~ur\·~yol' nf Amherst cnunt.y • • • I be-

gnu the ~urv<'Y nt. rrn~k or ~lone claimed by Cnl. ChriRtiBn 
to he the cm·ncr n<'nr lhr. ~nrn hoUR(', ~UilJlORrd t.o be wh~re 
the gnte is cn11ec1 fm· nenr mnn~ion hnnRc on Jl. L. Brown's 
Jllnt. I •·nn the 1il1~f:' "from Umt pninL boUt WRl'~, mul t.nking 
llmt as A corner 1 found lhn hcnring~ :uul distances fitted 
pr<'tlY wetl the Jll'<'~<'nt f('nrc of M if'q Marion Bulhcck, lhns 
hulirnling thnt whncv~•· 1mt UJl the fence hit the lines pretty 
Wt'll. I niRo RUr\'<'ycd l.ho nnrkR lrnct, nncl found evidence 

co 
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nf mt old Ji~•e in the way of n hedgm·ow on the northwest 
side of' thi:o~ tntd. Along lines ~~·~m JtOinters south 61 W., 
3 J tmles south 3H west 72 1-2 poles, south 52 1-2 east 12 2-5 
Jlules pointet·s which nided me in my conclusion, in fitting 
111• UaiR tt·nct with the Mout,ling Christian's dower; thn* 
tlae r·ock cluim~d by Col. Clu-isl.inn wns a tn1e eo~ner, t1enr 
the c·m·n house. 1'hen I took into consideralion the bnn1, 
us clnimcd by Cui. Christian • • • Jn running the line from. 
the rocf{ JU~lll" the corn huu:u' not·th lj4 east, 48 poles to 
corlll'l' uf Ch a-isliun und Miss J :ulhcd<; then<~t! south GO enst 
78 rmles I rwaclicully hit the JH'~senl f~nc:c, mad the ba·idge 
on the cnnnl, nnd continuing th~ line no1·th 1,j t'nst, 4H poles 
to the hraJU•h on the JliJim·d line lhc tnac distance wus 62 
pule~ on the lutlea· line a lillie shor·t, nud running from the 
rucl<. ncwlh :w west !) (Joles, llnd thence 57 north 58 poles 
towilrds the WaU{eJ' Jiuc I ran over what is SUpJ)OSed to be 
the Walke•· line sevm·aJ poles, hut U1is hnppens frequently 
in old Jines. I also ran the line beginning at the corner of 
WnJJwa· and Hulbeck's line on Jnnu~s Tivea· helwecn Wnllter 
and Bulhecl<, but there is no distance given on any plat 1 
huvc ever· seen on this line along with the UuiiJecJc: Jine. 
Col. Christimt :4howed me the a·oclc. .In nualdng these sur­
veys J dic.l not cunsidc!r the area. of any uf lhe.!-le tructs. 'J'fae· 
quesf.ion Was to Jocute the lineR UC.!CUI"Ul(•Jy betw.ecn the J•nr­
li<'l'f. I did nul &ml muc.~h fnilh iu lmg·iuuing ut the river 
L•ual' on the WaJJ,ea· Haw, as wnter sta·cnms nrc changenhle, 
E'sped:ally hnve 1 fuuncJ Jumes r·iver· so. J cnnnol ngr·ce with 
sua·veyoa· Gnrlnntl in his conclusions. • • ., 
i.' J!:xarnine~ by CounseJ: 

t ... I hnve h~~d l.itlle exr•erience in Hurvcying on James l'ivcr. 
rl~iae lines in cuntnwersy nre shot't when run from the riv~r 
lo Colonel's rA·uposed line on the rock bmds. I don't know 
llllylhing nbout Whcthct• Jmnes l'iV(~r lt:~S chnnge() 01• not. 
rrhcre 1\I'C no ntnrkcd h·ccs OJ' othct•wise, that indicate the 
Burks fine extending from the mansion house. 'fhere are 
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hedgerow~ Umt do not indi<'nlc line~. Never ran line from 
the river nt'nr \Vnlltm·'s· m· thr. full length of lhe_ Walker 
line. I did not pay niay nllcntinn to the su~ronndmg lot..CJ. 
• • • I could not ~cc may innle.-ial change an th; brnnch. 
1 rnn around the 23-ncre lot, called .Jot No. 2, but dJd not ~1-
culnle the ncrcnge. I did not estimate any acl'eage, nor dad 
1 run the line from the river. The. lint'!-~ are short when run 
from Jnmrs river or cl~e you would have. to JlO int? ,Jnmes 
river to p;ct. t.hc aca·eaJ!c nhoul laO ·feel. 1f t.he wlnte rock 
hn~is is true." 

We come now to cun~icler· th<! ~'~v~r·nl nr .. ~ignmc:mlq of <!r­
t·o1·, which we will C.nl(e nat in their order nhov~ stnl~cl. 

n. The refusal of..lhe court helow to set mnde saul ver­
did nnd grnnt a new trinl. 

1. \Ve are of opinion that the ve.-dict was contrary to the 
evidence in thi~. thnt the jm·y found nnd fixed th.e true 
boundary Jines in question in accordance with the saad rmr­
v~y nnd plat made hy 11. G. (:nrlnnd, nnd ~uch stu·vey nnd 
plat entirely ignored the nncunlrndicwd tt'~t.imc~~~ of Col. 
Chri!;tian ns to the location on the ground nf the Gate neAr 
Man~ion House," nnd fixed lhnt corner nJtogcther by the 
length of lh~ lines Un~reto from tim Uillnrd hrnnch on the 

R"td"' nrul t.he Wnll<et· bound:u·y line n,.q this surveyor one . "". .
1 

•• 
found it markt'd on tho gt·mmd on lhe other Slf e, gavmg 
undue weight to mt•rc lmaJrl.h of lillf'R <~nll~d rnr: on snid pint. 
"IC:xhihit X," ns cmmmrC'cl wilh the rnonument of the Jocn­
lion of the "Gate 11enr Mnmdon Hou~e." evidenced hy lhe 
"tight. 1·oclt" in prncli<~nlly lho ~nmo l,lnce, ns t•er Col. Chris­
tian's uncontrnclicled testimony; also in ignoring l~1e ex­
istence of the reputed boundary line c.~lled for on sa1d plat 
ll!-t marked by the old rail fence nnd hedgerow along the 
line in controversy, nnd maldug the existence of U1e pr~s­
ent location of the reputed boundary of the Wallter hn.~ 
nntweigh and set at naught lhc cxi~tence of the old .rml 
r~nce nnd hedgerow; nl~o in making the length or the hnes 

13 
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ending on Ute a·ivea· tui called for· on or nsc!edained by scale 
ft·om ·said plat, "l~xhibit X," outweigh the existence of said 
old rnil fen<!e and hedgerow and the (nels aforesnid show-. . , 
mg at ns the reputed boundary fa·om such an ancient time, 
ruuncly, for· some seventy years, between the adjoining 
lmuls mad the a·ecognition by owners or lots :l and 4 1,rior 
to the l,lainlifT of the correctness of the claim or title ot 
defendunls Ul, lo such linens so located on the gt·mmd, and 
indee~ hy Jllatinlilf until 1910. It is true that the plaintiff 
exphuns why ~o~he h·cated this ns her boundary until 1910, 
nnmely, be<!nUse she was iR"norant of what recent sut·veys 
she had made disclosed, and ~he nlso dt.anies that she ),new 
that dcfca.ulmats ~lninmd tille ur, to this old fence und hedge­
row lm~ulaun unt1l niJUuL the ycnr 1900; hulrwior to the hold­
hag of the r•lainliff, which as we have said begun in JH93 
bnclt to n Jwr·iod of time seventy ymu-s Lmfore this snit, w~ 
have the unconl•·ndicted testimony of suid living witness 
ns. to the Joca~lima of the old rail fence nnd hedgc1·ow Jines 
bcmg •·ecogmzed and trenled hy the land ownm·s on both 
sidl's of it ns the true l>nund:u·y and d(~lineution on u1e 
~a·om.•d of lhe extent of their resJlcclive titles, .ns cnUed for 
!n saul plnl, ,.Exhibit X." This is proof of even more than . 
a re)lulcd bounchu·y. 

As wns snid hy ,Judge Pendleton in S/ur.to v. Clt•mtml.'l 1 
r:nll. (5 Vn.) if:lS, .,our juries genernlly nnd wisely es~b­
hsh l'epuled huundnl'ies, clisrcgnrding mh1tnlcen d .· 
tions., eSC II p-

i· Arul in 1/crl,crt V. JY·i:u:, 3 Cnll (7 y., ) 242 •t · ·.-~. 
"'I' lJ • · , I IS A:u,, • 

't '0 fHII'RUC le JlrU)Jf!l' dt•Nt:r·iplinn or 0111' fnnd boundaries 
w.:ot~ld .rcndca· men's titles vct·y ltt·eenriou:;, not only from the 
~'fll'lnllons of the romrm~~. hut thnt old survl'ys nrc often 
lllflt~curnle." 

As held in Summerfit'ltl v. JVIlitc, 54 W. Va. 311 316 ~6 
S. J•~. 154, 156, "If n monument called for I.Jy tit: deed is 

- - -·~·-
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eRlahlhdted by uncontr:uHl-lecl rvidrtWf', U hccomeR hinding 

upon t.ho rmrlies." 
Applying the rule nnnouncml in C.hc Wr~t Virginin rn::;e 

ln::;t citt"'d to the monument, thr. "(:ate ncnr Mnnsion Jlnuse," 
in the cn~e nt hn.-, iL~ Jncnlion, n::; testified to by Col. Chris­
linn, hecnme e::~tnhli~hr.cl. 1'hiR ro1·ner cnllrd for in the pint, 
"Exhibit X," being lhu~ fix{'d, thnl co1·ner hccnme n mnrJ,ed 
monument; .Jnmr.s river waR n nnlut·nl lnndmnrk; the re-

. ruted boundary of the Jnnds in controversy wns marlted 
'by the old rnil fc1wr. oa· lw<h~·rt·ow. 'l'hp <1ivifli11Jl line in 
quest.ion, when lot~nlml nccording tn R.-tid Jllnl, "li!xhihit X," 
if the ('Ot'tler Jn~t nlf'..Qtionrfl i~ fi~r<l UR nrxf. nhOV(' Rlnled, 
corrcRflnJUIR on t.hr. grnund wil.h t.hr. lin" A. B, C, n, Ji!, ns 
clnimed by cl~fmulunt'\, nnd Uu! onl~, diRt'I'C'Il:Uwir~ lhnt 
would Uwn exiRl hrtwr.cn ~m~h lm!nlinn mul ::;m~h plat would 
he t.hc length of t.he line~ of th(! plnint.itf"R lnml, lho~e run­
ning from the rivrr not·t hw~~t hring t.on Rhort hy nbout 
u;o feet, nncl t.l:te ll'nglh nf the Jinr.~ J'tmning on t.he one side 
of such "Gnte nenr Mnn~ion'' cm·ncr to IHIInt·d'A brnnch 
h~inp; loo. long by nhnut 99 fcr,l, nml nn t.hc other ~ide oC 
~u~h corner to WnJJtcr's lin~. m; now mm·Jtccl on the ground, 
too short hy ahout ..... feet; nnd thr nrrrngc of the plnin­
tilf'~ lnnd hcing nhout t10 instead of nhnul -18 ncreR, ns cn11ed 
for in Rnid pint.. Jlowr.vcr, the rule on t.he suhjed i~ too 
well settled in Virginin t.o nr.ed n dlnlion hr.rc of the au­
thorilieR, lhnt in t-~m·h t~m;r. dhd.nn(~C or lrnJtt.h of line~ called 
for on the p_lnt muRt ~tivc wny tn tho fixl'd rorner of thn 
••Gntc nenr 1\fnn::;ion," nncllhr rrtmlrd A, n. G, ll, I'!, bound­
ary; lhat m~•·enf!e rniJ(•cl for numl. al~o Jdvr. wny t.~ thiR d:\l:\; 
and t.he corrccllnrnlion of lhr. J.mnndary line in dis)mt~. nc­
('ording to the well ~r.lllrd rule in Virginin rr.fcrred to, i~ 

the A. B, C, 0, J~ lin<' n~ c·lnimr.d by defcndnnt~. 'l'he ver­
dirl of lh~ jury was plainly in connir.l with thi~ rule, even 
regnrding the c\•icl<'ncc uncl11r lh<' rule npp1i<'nh1c to dcmur­
n-r t.o evidence hy dcf<.'ndnilC.~. 
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2. We are of Oflinion that the verdict of the jury. wns con­
trary to the evidence for the furthet· reason that it ignorecl 
the following facts shown by nncontrndictcd testimony in 
the <!nse, nmncly: l!:vcn if the true location of the disputed 
lines, nct!OI'tling to the pint, "l•!xhihit X," undm· which tho 
plnintif[ clerivcd title, wns ns clninu!d hy the lnltca·, the de­
fendnnts claimed and derived litle to the Hurlcs trnct ad­
joining that )lorlion of such line A, B, C, D, E, fro~n B to 
C to n unclf!r dct~d to their fnt.hcr in 1818. 'l"he metes nnd 
l>ounrl:J of the Bm·lu1 deed deRignntcd lint'S ·which by nctul\1 
sua·vey of Mn.s~de, ns appeaa·s from his lestiJnony abovo 
CJUOted, extended from u to c to n of the line A, n, c, n, 
1•!, ns lm:n lccl on the g•·ound nlong the line of snid old rail 
fence or hedgerow. Thm·cfm·e, the defendunts h1ul title, 
m· nt lenst t:olm· uf title ( w ilh pm;sc~sion such as above 
awletl acconling to unc:on LnuliclC!d tc:-;timony for derend­
ants), oldcl' Uum the pluinlifl''11· lillc to lhut t>orlion of the 
~ll'ip of Janel in conll·over!iy lying to the weMt, north nnd 
twa·lhem;t uf saicl por-tion nf ~udrl line from H to C to )), 
lienee, us lfJ ~u muda uf t.he bnundna·y line, nnd ~uch JlOl'• 
tiun of the slt'ill of lund in(•ludecl t.hcrcin, the verdict of the 
jury was in the face of the uncoult·ovcrlcd evidence for de­
fcau.hmts and nhsolutcly without evidcnre for the Jllaintill' 
to support il, shwe the plaintiff must recovca· upon the 
stt·cnglh or hca· nwn title---as indeed the court below cor­
rectly iusb·ucte<J the ju•·y in an instnaction not excepted to 
nnd hent~t~ not ·Acrein CJUoted. 

~ 'l'his view nf the c:ase results in oua· hnving to reverse the 
acpon or Ute 1

,coua·t below on the nssignment nf eJTOr under 
<:Hiisidt·•·ntinn, mul the granting of a new trial. Ordinarily 
~udt holding would cull for no ful'lher opinion from us 
upon lim utlwt· nssignm~nts of error in the cuse, bult\s upon 
1\ uew lriul it seems lhullhc following (JUCslious raised by 
suc..·h ns~ignmenlR of eaTor will ugain nrisc mad have to be 
JmRsC!tl npnn hy the court lwlow, we feel t~onslrained to deal 
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with them here. Thny will he con~icl€'t·crl in their order n11 
they nri~e under thn J•r.r,mininSt n~~ignmenls of erl'or nhove 
noted. 

ARlo-
b. 1'he refm-ml of the cnm·t ln ndmit in evidence lhe l>lnt 

reft'rrNl to ~tho"e unclm· t.hiR h(':uling. 
The court helo\V wn~ right in refttRin~t t.<l ndmit this plat 

in evidence. ThiR pint wnR not t·eferrect lo in or made a 
pnrt of nny pnrt of the C'hniil of title of defenclanl~ or of 
the plaintiff, nnd hencr. wnR not admi~Rihlc nR evidence of 
the extent. or locnt.ion of the melt•s nnd hnunds covered hy 
the true ti Lie. 

For lim same rcn~o"'nR it. wnR not ndmi~Clihle on the ques­
tion or the extent or locnlion of lhe meteR nnd hounds cov­
~red hy the color of title of defendnnLq. Su1J,Ir.tu· ftlitrittg 
Co. V. 1·/wm.p:mn, !l!l Vn. 29:J, 2!i S. E. 2:\2. 

c. The giving of cerl.nin im;t.ruct.ionR, "A," "n," nnd "C," 
for plnintifT. 

::;uch in~lruclion "A·~ wn~ n~ fnllnws: "1'he court in­
alrucLq the jury thnt wht"r<! one Jl('r~on •·elir.s upon the AC­
quirement of Jnnd, rightfully h•'longing to nnother, hy n~­
Vel1'e pos.~ession, such ndver~e poR~eRRion muRt po~sess the 
following elements nR shown by a prepondernnce of testi­
mony; ( l) The po~~ession must. lnsl during the Jleriod of 
the rd.nlnle (thnt -is, foa· fifteen Yt"RrA (lrior to the instiln­
Unn or suit, concerning lands situnted in AmhN·st county) : 
(2) That. such posseMion should mennwhile hnve been con­
tinuouR nnd unintmTUJllecl; (:J) 1'hnt it mu~t be f•·ee from 
frnml; ( t1) That it shoulfl have been vif.ihle nnd notorious: 
(!;) Thnl it should hnvc hecn cxrhaRivc; (ft) Thnt it Rhould 
havl' hl'en hostile; nnd (7) Tlmt it ~houlcl hnve bP.~l nctunl. 
And, therefore, ns Aflplying to t.he cnsc nt hnr, unleRs the 
jury IK'Iit~ve by n Jlft"(lonclernnre or evic1Pnce lhnt the de­
fendanlc; h~vc hf!lcl the lnnd in conlrove1·sy in nccorclnnce 
with said elements or recJttiremcnlq, cnch nnd every one, 
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then they must lirul foa· the plaintiff, so far as the acquire­
ment of title thereto by advet'snry posses.c;ion is concerned. 

"See Minor or Uenl Pl'operly, Vol. II, pnge 1108." 
1. This insta·uction disregnrded the right of defendants 

to lack their possesNion to the possession of those under 
whom they clnimed und det·ivcd title. l Iowcver, in view of 
the l.estimony foa· defendnnts on the ta·inl of the case, to 
the effect tlml such ,,o~session us they tn·oved was by them­
selves, the omiHsinn in the inslr·u<.~tion of the reference to 
))oss~Hsion of those under whom they claimed title was not 
error. 

Such instruction "B" was as follows: '"rhe cou1·t in­
structs the jury Lhut where a llerson occUllies and llOSsesses 
the lund nf smother through a misupfn·ehension or mistal,e, 
as to lhe boamcfaa·ies of the land, with no intention to claim 
as his own lhnt whi<.~h docs not belong to him, but only 
intending to clnim to the true boundary line, wherever that 
may be, he docs not hold adversely, nnd the reason why 
this is so is het~mase in this Stntc i·nlention to holtl ad-versely 
is an indisalensahlc re«Juisile to advea·se possession, and 
such intention is then wanting; and, therefore, if they be­
lieve from the evidence that the defendants occUJ)ied and 
possessed the land in cnntrovel'sy tha·ouglt" a nlisapprehen­
siun or misluke ns tp the bomHial'ics of their lands, with no 
intention t.o &lairn as their own that which did not belong 
to them, hut only intending to claim to the true line wher­
ever Uuat .mny he, they must lind for the plaintiff. 
i "See St:lwulnwlt v. Dillenttttll, 108 Vn. 86, 60 S. E. 746, 
~5 Ann. Gu;J. 825." 

.J.- 2. 'l'hiH insti"Uc!tiun cmTecUy expounds the law when 
stnted in refe1·ence to u case to which it is applicable; in­
deed, the 1wecise language employed in this instruction mny 
be found used hy this court in its discussion of the cases 
in whkh lhe rule tlml intentinn to hold ndverscJy is an es· 
sentiul t!lt~ment of ·udverse possm:;sion. 1'he error in t.his 
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in~lnar.Uon, :.s :lJlJ,Ik:thlo ln a cn~e ~mch ns that ~t bar, is 
conlnh•ecl mo~t. cli~linct.ly in the <.~onchuling Jlnragraph of 
it, namely: .. * • • aairl, therefore, if they believe from lhe 
evidence t.hat lh~ dcfi~tuhmts orcU))ied nml J)O~se~sed the 
Janel in conb'o\•er~y through a mi~nppr·eh<'nsion or misl.nke 
ns to the bnund:u·i<'!'; or l.hf'it· lnncl~. with no intention to 
claim n~ thf!ia' nwn t.hat whid• did not helong lo them, but 
only inlc'mling t.n d;li~n to lh~ Lrn~ line wherever lhia mny 
he, then lhf'y must. find fm· l.he )llninlifT. 

The JH'opoRiUnn of lnw mnhmli~cl in t.his pnrngrn(lh is 
good ancl ~ouncl in J•l'inc:iplt• only wh('I'C lhe ca~e is one 
whPre the fact i!'; lhnl no intention to hold :ulvcraely UJ> to 
the boundnl'y linr.- mr. llrr. ttr·nu:ml in fJUef;tion exists or is 
proved. In n cuRe of nhscmce of pl'oof of such intention, 
pmu~eR~ion t.nken lh ron~h n mi~nJ1Jli'Ch('nsion or mislnlte as 
to the boundary of lund, with Jlroof only of a genernl In­
tention to claim only wh:1t helongs lo one, as may be (le­
termint'c1 by the tnre boundary, whr.rever it mny be, the 0 
mistake mc:plnin~ the po~Res.c;ifln and there i~ nn ahsenr.e of ~ 
pa·oof of the fact lhal the inlf'nlion to clnim ndver~ely ex-
islq. Similarly, if the po:;.c;c,~sinn up to a givttn boundary 
is taken undf'r n parol ngreement het.weP.n adjoining land 
owners that the line is nnl the l.rue houndnry line, there 
is an ah~encc of an intention to claim adversely on the part 
or one tnking posRcssion under such nn agreement. And 
lht' cn~es in which there may he an nhst-nce or the intention 
to claim ·adve~ely, i. ~ .• where the po~scs~ion may be ex­
plained nR consistent with the nbRence or s4ch intention, 
are aq various nnd ns innumerable a~ nrc the muL'\tions of 
humnn nrTail's. No ef;flecial siJ(Tiifir.nrwe, lhereforb, is tq .. 
hf' given to the taking of po~s~~ion under n mistake ns to 
the true boundary. nor nny c~flt'cinl or conclu~ive presump-
tion is to be inferl'C?d ns resulting from it. It iR merely nn 
f'XJllnnat.ion of thr. chnl'm·ler of t.he poR~cssion talc:en under 
!ttarh circumstnnc~~. whid1 in the nhRt?nCe of proof Of Spe-
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cific intention to clnim title to a definite line tJn ,he grountl: 
then or suiJsc(JUenlly existing, negatives the idea of the ex­
istence of such intention. 

On princillle this is necessarily true. And to give to the 
fact that JlOSsession nnce t.a)(en, under a mistake as to the 
true boundary, may not in some cases, at the ve•·y time of 
tnking pos.c;eRsion under such mislalce, be accomtmnied by 
the intention tn cluim title nclverscly, or if not at such time 
so accompanied, may not afterwards clumge its character, 
on the part. of the originnl JJO~sessor, or ~mbseque11t JlOs­
sessm· claiming imcler him, would I.Je n confusion ol' ideas 
nnd would be to loRe sight of the fact that the inquiry nl­
wnyH, in u case of alleged ndvet·se possession, is, with whnt 
intent is it in fact held'/ In other words, was it with clnim 
of title·! Jl is true that if ol'iginnlly t.nken undet· a mis­
l:al<e, nnd with ttie conditional intention only, above re­
ferred to. in the nhst!nce or 1u·onr of n. spedfic intention as 
to the extent of the claim of title, oa· of a later or r.hanged 
nnd speci fie intention, it will be ussumed thut there has 
been no change in the intent. What is not proved cannot 
IJe nssumed to exist. It is ah;o ta·ue Uult ns between parties 
and privies n Jlossession originally tnlten in subservience 
to another's ·title cannot be changed into un adverse JlOS .. 
session without proof, not only of n. subsequent SJlCciftc in­
tention to claim adve1·sely, hut Much proof must go to the 
exteut of bringing home notice of such intention to clnim 
advel'sely t.o the owner of the dominnnl eslnte, oa· be of such 
n chna·ncter ~hnt such nolit-c will be presumed (Creelemur 

. (' I I 
y~ /ree,a:mu1', 76 Vn. 4UO, unci ot.hca· cuses on this subject). 
.::;till, llie fuet remnins thai:, if in a given case there is )ll'oof 
of such specific intention to clnirn adversely, and there is 
no comJ~Ii~ntion n•·ising from the 1,osscssion hnving b~cn 
taken orJganully IJy agreement or in subs~•·vience to a domi­
nant estate, (m·, if there is suc:h complit~nlion, the fuels m·e 
such thnl nnti<~c of lhe inl~ntion to (•lnirn advea·sely is 
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brnttghl hnme to liW OWIH"I' nr SU<'h ('~lnle, nr lh(' prnnf :l~ 
to it i~ of such character llml ~uc·h nnt.ic:e will he pt·f'~umr•l), 
from thnt mnmcnt, lhc po~s•'~~inn will he nd\·('rse. nnd t.he 
slnlule nf Jimitnt.inns will begin to run, rl'ttnnllr~~ of lhe 
Jlrior ahsenc.•c or intent to dnim nclverscly. 

On Jll'inciple no other pnsilinn c.~nn he in ncC'orchmcE' with 
the R)lirit nnd intent of t.he ~tntute of limitations, 01' indec<l 
with t.hc Rlrict letter of the Rlntnt.e. On nulhot·ity we (ind 

the snme to he true. 
The leading cnsc in Virginia on the Ruhjecl of JlORR('R-

Rion t.nken hy mislnke ifll tlmt or I Jtr:rri.q V. 0 wen, I 07 V n. 
2Rn, 68 S. E. ri81, 1 !l J.,. It. A. ( N. S.) 728. In thnt cnse there 
was an exprcRR disrlnhncr, on the 1mrt of the ~chool trusteeR 
who look the poRResinn rc!1ircl on hy the dE'femhml.q nR nd­
verse, of any intention tn dnim title beyond the t.rue houncl-
•u·y. The defendant .. c; hnd hncl only eight or nine yenrs' pos­

sc~Rion lhemRelves, not suffiricnt lo nppl~ lhe h~r of the .-1 
stnt.ut.c of limitnt.ionR. H('nce, t.hcre wnR m thnt cnse nn tO 
abRElnc.~e of proof nf nn inl<mlinn to clnim ndver~e1y existing, .-t 
coupled with po&qeRsion. for the statutory period, nnd whnt 
iR Raid by lhis _court in thnt rnse muRl be rend. ns npplicnble 

only to the caRe I)(~ fore the court. 
ThiR subject or JlORfitC!\.~ion baleen hy mi~tnke is l'Cfcrre•l 

to in the case of Jla.n~11 v. nrerfr.mr., 100 Vn. at Jlp. 783-4, 
42 R. E. 916, 917, nnd it iR th"re mnde plnin lhnt in such 
ca.c;es the real infJUiry nlwnyR is whether the JlOR!;l'R.~ion wns 
wit.h or without t.he int.t'nlimr. of r.tn.imi11g tiflr. this court 
r:myinl{: "It if' true ndverRf" poR~('RRion dependR upon the in­
lPntion with which tlm JlORRf'Rsion i~ tnl,cn and hf"1d; and 
while the inlent.ion to dnim uu~ rnu~l be m:mi fest:, it need 
not be exprt'RRr.cl. Dut whethea· or not the plninliffs too1t 
poRsessinn by miRt.nkc or without the intention of claiming 

tit.le is R question fot· the jury • • •" 
In the ca.c;E' of Scluutlmr.lt v. Dillmnttth., 108 Vn. nt. pp. 

91-2, 60S. R. 747, lfi Ann. CnR. 82!), this r.ourt flnirl·: ,.The 
• 1 cotl.Rt'cl<'red UJmn the • demu.-rer to 1t1, mnni-evl< enr~. . 

14 
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·teslly d.ues not sustuin the def(!ndnnt's cl~im of ad­
vm·:-~,u·y Jmssession. It does nppenr Uull. he had ex­
dusive Jlosscssion of the lund in controversy for more 
than fifteen yea1·s, p~rhnps for twenty-five or thirty yenr.s; 
but it dues not amwar lhnt he helcl it undet· color of title 
m· clnim of l'ight: If he held it ns lh" grantor of his father, 
he held, awl udve.-sely, but in subserviency to the grantee, 
as Uwre is no eviden<'e thnt he ~ver disclaimed thnt relation, 
muJ nMserled un advea·se right, which was brought to the 
kuowledge of his ga·nnlee or those claiming under him. If 
he wus holding the land uncler the mistaken,. he lief that 
the r~nc:e hetween the lhirty-tha·ee ucres and the land in 
conlroven;y wns the line, the evidence not onl~ fails to 
show thnt he intend~cl to clai·m, and lwlcl all tlte la·nd eaHt 
of lite fem·t~. whether or not it was upon the true line be-
t ween his lund and that which he had conveyed to his 
fnthcr, hut it tends strongly to show thnt he did not occupy 
the lund· with the inUmlion of claiming nr holding to the 
fen<~e unless that was ur•on the ta·ue ·liue. When his ntten­
tion wus called to lhe fact, by his fnther's vendee, M•·· 
~!!pes (aftc1· .the IaUer's agreement to sell his fnrm, which 
included the

8 

fifty-acre paa·cel, to the J•lainlitf, but before 
the purchnse price had been J>aid and the conveyance 
mndt~). that the boundary west or the fence only contnined 
thirly-tlu·~e nca·c.s, he did 1wt rlflim. thnt he was the oumer 
uf lht! ltmd immetliutf'/y emtt 11{ tlte fen,:fJ. On the contrary, 
he stalt.•tl lhnt ht! hnd sold fifty nt.~res to his father nnd that 

,.Ma·. J•;pc:-~ wns entitled to thnl much land. He by agree-' . 
fllent went fJIJ,on the lnnd walla Mr. l~pe.s, a surveyor named 
llive~. mu.l lhe son uf the )llninlilf who •·e1n·esented her, to 
'C!ste~hlish the line and mar)( the corners of the fifty-acre 
pnt"t't!l. 'l'he sm·v~yor, in nc(•ot·dnnc~ with the dh·ections 
uf th~ dt~fcnchmt, nm the liuc fau· ~nough west of the fence 
to nualm up the fifty ne•·es (•ailed for hy lhe defendant's 
dt"eel tu his f;•lhca·, mad mnrJced the co1·ncrs and line trees 

r·. '· 
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thrreof. 'l'hc drfrncl:u•t, nul hring <'ntirrly RnliRfif'd wil.h 
the su·rurm:y nf tlmt: ~UI"Vt'Y, we•nl UIJftfl t.he lnncl ngnin 
wit.h Mr. l•~p~:-c ancl hnul.hN' Rm·vc!ym·, :nul nt llml lime ml­
millcd that lhc Rm·vcy nmrlc• hy Mt·. l~i\'r~ wns IH"m:lir.nlly 
f.OITcct." (ltnJkR Cliii"R.) 

In the r.nRe of c:li,rlrJit•/tl r.n•:tl Go. v. Vif71"$, 111 Va. 2Gt, 
68 S. F;, 976, tho r•lninlifl', rclyinp: nn ~ulver~c pns~eR~ion, 
recognized the )o(~ation of lhe line· itl (•cmlrovt'rRy nR claimed 
by the dt:'fcmdnnl AR uu~ t.t·ue Jinr .. ~)y deed of ,July 2a, Hl04, 
in whidl he uniteR with nthet"R in convf'ying tn the grnnlce 
nil the coal on n cerlnin h·nc.·t of lnnd, t.he honnclnry linP.s 
cnlled fol" in the deed ~oing exnclly to nnd no further limn 
the" line ns clairKcd hy defendant. 'l'hiR ·wns within the 
RL'llul.ory )lcriod hefm·e the inRtitut.iun of the anit. It wns 
not n cnse, therefm·e, in whkh lhc fn(~t ~vns thnt there wns 
a Rt,ccific intention prov~cl lo exist on lh~ part of the pos­
ReRsor to claim title to fl. tlt•fiJiitc Un.c nn tl1e fl?"l)fln.d in fnct 
lx'yond the true line. Whnt iR ~nid hy this court, there­
fore, in thnl ensr muRt uc rrnd in lhc light of the caRe he­
fore the court. (S<'e nlr.;o Sfmt•·t. v. Mt!a.tiP., 119 Va. 753, 89 
S. E. 866.) 

The cnseR elscwh~l"f' arc not in harmony on this sub.ir.ct, 
but the connict is more seeming thnn renl. It iR believed 
lhnt the com~idernlions on JlrindJliC nbove RUJ(Jtt:'Rted, nnd 
the furllu~r conRidernt.ion t hnt murh of lhr. connil~t on the 
subjf'Ct at·i:r;e~ from the diiTf!rent: prcRumpt.ions whi<'h lhe 
<'ourlq entertain at the beginning of their renr.;onin~t ns 
nrising from lhn rn·onr nnly nf l,nr.;Rt~~:-linn, withnut cXJlress 
Jlroor nf intent.ion lo clnim title t.o n d('finite boundnry as 
lmv.rlr.tl nn tlu~ l/l'tlf1.11fl, will Jt() rnr (:o hnrmonizc them. 

In Virginia, ,,roof or nn <'XJlf('~q('fl intention to clnim 
title ·is not. ner.eRRnry. Tltt.JU!ll v. Rt·r.r.tltm., :::11.1n-n .• 

It is snid in um~R v. C:mtltl, f) Mr. (» Greenl.) 121: , ••• R 

di!UJeisin cnnnot be commiUc'tl hy mistnke, becnuse intention 
• • • ir. an es.qenlinl ingr('dit'nt in n clifcseisin." 

~ .... 
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But this assumes that the.-e is no proof of intention to 
dnim Litle beyond the boundury line as clesignat'tul in lite 
clui m of title of the pusRessor----lhe l':t·tri-nsic muller of the 
(~ails in the cleed 01· other eviden<~e or c:laim of title being 
the ctmlrolling ftwtm· of lhe inl:ention of the tmsse~sm·. 
Gou()let.l wilh this proof there mny or nmy not be fua·t.her 
prnof of au actual intcnlinn to claim title lo the lan(l it­
:wlf Ul, to n SJJfWiJic~ bomultu11 li'lle O'Jl t.lw tJ'I'mnul, ns the 
(:tmlrolliutJ {a(~tm· of the inlcul.ion of the llOMsessot·. In 
the former case the inleutiun ln chaim title would be con· 
lingenl mul ambulnlory, depenclent fur cleliniteru~ss of lo­
cation on the ground upon the mol'c definite nsce•·tain­
ment of t,recisely where the lines callt!d foa· in the chain 
or· clnim of title should be located on the ground. In the 
hltler case, if such further proof be present, the possessor 
is shown by such further pa·oof itself to have taken a step 
further in his mental process and to have decided for him­
self, then and there, without wailing for any future more 
definite nsccrtninment thereof, that the lines called for in 
his clmin of ti,le have in fact A definite locus on the ground, 
whid1 he then und there fixeg upon definitely nnd claims 
title UJ) thereto. 7 ll is la·ue Umt in tnJdng such definite 
a<!lion he may be mistaken in his locution ns compared with· 
the true location of the lines c~allcd for in his chain or claim 
of titlt!. Jt muy be true thnl but for such mistnkc he would 
neve•· have taken the further step of forming the definite 
intention to claim title up to the definite location of the 
l(ne in ()Uestion on the ground; hut the fnct exists that be 
d~d for·m such definite intention. In such case, if he has 

' I no· other claim of Litle than his true title, he has no color 
~f Litle to give him constructive pos~mssion beyond the true 
humuhu·y line. But he mny, nevertheless, talte and holct 
possesMion hy JJetlis po~iti, or ~•ctual poNs~ssion beyond his 
lrue lmundary Ji·ne, und wilh such lumn /itlt!, though ·mis­
taken, claim of title to Lhe extent of such 1JetUs 1JOsitio or 

;r: 
# !~ 

t . 
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nclunt po~~l!~~inn, h{! will hnvt! :\(lver~~ pogscs~don, which· .• 
conlinuetl unhrokrn fnr l.h~ ~lnl.utnry prriod will ripen into, 
n pt•rfr•.:lliUe under the slntut.e of limitation~. (Sec CJ·cc/c-
nrm· v. Ct•t•rlomu·, ~"l'rtr.; f(int'lrrloc v. 7'J'ttr.f'tfJCll, ll Gratt. 
(52 Vn.) t;R7, 6R5; Ur.t1~r11~ v. l~a.wt;mt. 91 Vn. 236. 2l S. E. 

/ 

347; ~lr.n-nl,·~ v. J,n.urm~lt•>', r; Grnt.t. (4Ci Va.) 110, 60 Am. 
ll<'C. lOR'; f)l·mnt~·iulrt v. llif''· 2 Vn. llrc. 4CirJ, 26 S. E. 
r;R:\-*nr. lo J,tcnt.•rnl ~mb.i•'l~l nf tho chnrnclcr of clnim 
of Lillo whidt mny ~upporl :Hivl·r~c JUl~~<'~Mion in Vit·· 
~tinin.) OlhcnviRl~ Uw ~lnlniP nf limitat.innR would not run 
in rnvor of po~~rs~inn umlc•r a lwmr. /itlt~ ('lnim or tit.le when 
JlO~SCR~ion tR ln1u~n hrynncl l1H' hnuncl~ nf lhe true title, nml 
no honPRt mAn cnnld nr.qnire UUc uncle•· ~uch Rlntute. 11 is 
very honesty and bmw. fitlr.~ wouhl rob him of the benefit of 
the statute. f\R iR aid in Cole v. l'a'rltr.·r, 70 Mo. 372: 
•·noncRl men alwnyR im·ln~c lmul not l.hr.ir nwn hy mistake, 
or wit.h t.hc consent nr t.hc owner, mul if the 1nw on this sub­
jed. w•~•·c ·not aM lhi~ court. hnR hrh1, t.hc st.nlute of limita­
tions would n~vcr rnn in rnvor nr an hon('st man, because 
ht> would never nvow hi" purpose lo hnve been lo take lhe ~ 
lnml of another." · ·~ 

AR iR ~ni<l in l•'rr.,.rlr. 'V. l't•lln~t'. R Conn. 4:\9, 446, 21 Am. 
Dec. 6RO, "lhc intcont.ion of lh<' po~srR~nr to claim :ulvcrscly is 
nn eRcnlinl inRrrclit'nt "' • .. yet • • • tho p~r~on wlw enters 
on lnnd bclicvinJt nnd dniming it lo bo hiM own • • • though 
under a mi~lakc, • • • doc·~ t.hu~ cnlm· n·1ul possess. The 
very nature o£ hi~ net iR an nM~erUon or his own UUe and 
the denial of lhr tillf~ of others. • • • it is certnin that n 
dip,seisin mny he commiU.l•d by mi~lnkr. nR t.hnt. n mnn mny, 
hy mistnke, tc'\ltt" po~RrP.Mion of land, dniming title ancl be­
lieving it to be hiR own. • • • Adopt the rule thnt nn 

cnt1·y nncl llOR~<'P..c;ion uncl~r r.l:\im of right, i£ through a 
mi~lalt~, doP.R not cnnP.t.ilut.r. nn ndvf'r~e poP.MeP.Rion nn<l A 
nt!W prindplc iR suhRt.ilnlefl. The inquiry no longer iR 

whf"lher viRil)1c poP.sc~P.ion, with lh~ intent to possess 

.... 
....... --· - ~ 1 2QP .. as an· 1 a usa1 ... -·-··-



110 GnJUSTIAN t.t. Uur.n~t:<:t<. 120 Va. 74. 

0Jtiuicm. 

uuclc.~r· a C'lnim of l"ight, nnd to use mul t~ujuy ns one's own 
is n •li~::misin; buL fl'om this J)lnin nnd easy. standard of 
JH:ool' we n1·e to cl<~pnrt, nnd the invisible motives of the 
muul nrc to be exJ,Inirl(~d • • • .'' 

In St'!JIIW~l.J" V. Carli, 31 Minn. 81, 84, l() N. W. 495, 496, 
n ftc.n· c•uu'~.'!chug lhal f hu Juntic•s, wlwn possc:-c.siuiJ wns takma, 
~~~~~clc n ·•.mslnke u~ to Uwir IJounclua·il~s, the t~ourt snid: "'J'he 
ohJ~•c·t.. u.l llw statul.c is tu CJllit!l liU(~S nml end clisputcs. J C the 
I.>~J~tntalls havn n c:uesc~ uf :u:tiuu in cjt!c..'l.nwut, thet·c would 
~·r~ 1 ~ 1 to _hn rau .~·ontl a·en~un wh.v the slal.ulc :dwulcl nut nm 
:•~·':~•st Jf., ns Ill. nthcr <~nses wh<'l"C Um f)()sscssion of land 
IS \\ Jlhl~elc.l. ll Is lhc JWiiey uf Uu! lnw t.h:tl pm'lics should 
n:-;s~!tt lhc.•u· claims ln UH! pnssnssi()n uf Jmul mul l'<.•<.•lify 
Uwu· homulcarius within Uu~ slnlulory term." 

A. t•oll••cl•' '111 l' .. . . • o uuauy rcccut <.~:Js<!s on lhi.s sui . ·t "II •· fouud · u f 1. Jjcc WI ue 
m w no .c u the lem·ned unnul.nlcu· to 3'1 L J> A 

( N S ) g•>!J t • · "· · 
• • .... , t? St'tJ •• whm·e the vm·ying· vjcws of the ,.,.,. t 

co 1 ·t . · n • c lueren 
L t s m r~cenl cns<.•!i will be fomul. The conclusion of the 

nt~n~,latur IS lhnt, "lhc old iden thut there could be 110 <lt"s-
selslll I · t k · 

>y mls n e as nnw ahnwlonecl , •trl<l lltnt ••tt t .I f . . . . t I c IC I'Cil( 
u . UJllnwn IS tlgmnst dislur-IJing him whose visible bo ·'-
•u·t!o;cs I · · t 1 f unu , . .. t.we exJs ec ot• lhc J)el'iud of tho Nlntutc of Jir "t· :. 
lums." . Ill cl 

Ou Uac whulc, lite <~mTt~d ntlc,, mul the l'ldc in Vi r' • 
ln't\' 1 • t t • I r~ 1111n, 

• • • )U a u.·.u •·(~ m llml., wllt!n~ lim fJruof is lhut the locn-
twn of the hun Ill (fllt!Bticm wns cnmwtl ill tl•~• lil""'l a· l 
h , · L " "' tts ance 

:\ n nat.slnlw :t:i l.o lhe lrttt! lmuudnry, Uw ulhm· fnrls ·md 
icu·t·umsbmct•s in lhc case must JWgnt.ivc hy n IJl"ep~:uier-
~Uil'e of cvfcltHH~l! the illfCI't!llC<.' whit·h WJ')J <lll . • 
t!l l 1 · •crw1se HI"Jse 

... lU t lt'I'C was no definit.t! nud fixed intention on lhe JlnJ't 

of tlw Jlusscssor tc~ occupy, usc nrul daim ns his own the 
Jnnd UfJ tu H parl.u~ulnr und definite lirJc Oil tl I 
'J'I t ' · IC grOUliC 
• Ul ~s to ~ay, on lim whuln f)l'oof n cas(! must he )H'esenlcci 
In wluch the ~reponder:uwe of cvidmu:e :ts lo the character 
of the IUJSRcssron, how lwld, how eviduncccl o'u the ground, 
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how regantcd by t.h<' ml.ioining lnml owrw1·, elc .• <»lc., RUJl­

Jllie~ the proof lhnt t.he ci<'Onit.e nml pnsiliv~ int.ention on 
the pnrt of t.he possf'~sm· t.u occupy, uRc nnd dnim a~ his 
own the l:md up to a prta'l.i<~tll:u· ami definite line mt the 
grou,nd exh.;l<'c1, c:nuplc•cl with the rec1nh;ile )lOssestdon, for 
Lhe st:tt.utory perincl. in onh~r In 1·ip~n t.iUc under the statute. 
Wh<•l.hea· the pu~it.ive :md cl<•finil.n iut(mlinn t.o dnim a .. ~ mrr.'tJ 
nwn the lnnd up to n pnrt.iculm· nml 'lefinile line on the 
urmuul cxisl('cl, is l.h<• p.-:u~lit·nl h·~t. in ~ueh cnseR. 

The collnli!rnl ctnr~liou wh<'thc~r tht' possc·~~or would hrwc 
clnim('cl title, dninwd Uu~ l:uul aR hi~ own, hncl he believed 
the lnml involvc•l cli<l not h(!long to him, but to another, 
Umt i~. hnrl h(a n""nl hc~rn mi~t.ni<Pn n~ lo the tt·uc bmmclnry 
line <~nll<'d for in his c~hnin or lit.l<', i~ nollhc prnximntc l.mt 
nn nnt.ecedent ()tuasl.iun, whirh is in'<!lr.vnnt nml serves only 
t.o confuse idcns. 

The verdict or t.hc jury in th~ cnRc nt bnr iR an illuslra- ~ 
lion or the crTec~t Utnt f('SUJI .. c; from n confmdon or t.he cir-~ 
cumstnnce lhat thm·c wn.q a mistnk~ in the orip:innl Joea­
lion of the lin<'~ in controvcrRy (if t.here waR in fnct such 
a mistalte, which would be hut a singl~ ch·cnmsbmce nfter 
all, which should have hPcn cnnsiderrcl hy the jury in f1e­
termininR" whel.h<'r t.he fm:t of an intf'nlion to claim t.iUe 
up to ~uch hounclnry 1hu"~ rxi~l.rd in the JlOR~<'~Ror for the 
l'ec-tuisite Rlnt.nt.cwy Jlf't·inc1) with the ht·cmclr.•· c·nnRid~rnlion 
nf whelh«'r on t.h<! whnlr. c·a~c~ t.ll<' cviclt'tH~c shnwR lhnt such 
intrntinn to RO dnim lil.lr. <'XiRif•tl. Thnl iR t.n ~ny, il ~C('In!-\ 
clem· t.hnt the jury, under the inst.naclinn undt'l" r.onRid('r­
ntion, drew from the 11rcsumplion lhat. nri~es from such 

a Ringle circum~l.mwr., n cnnrlu~iv~ inrerenet~ t.hnt in such 

n case no intention t.o dnim t.ille to t.hc houmlnry n~ JocntRd 
on t.he scroun<l <~ouhl nt. nny time <'Xi~t.. Thi~ wn~ to hnse 
nn inference upon n JH'CRttmplion, ·which t.hi!-1 court hns 
helcl in another linr. of cn.c;eR r.nnnot he done. (C. & 0. Ry. 
Co. v. 1/r.(rl./,., 103 Vn. 64, 48 S. E. 508.) And under such 



112 CIIIUSTIAN ·ft. BlJI .. lJJ~CI<, 120 Va. 74. 

iu~lruclicm tho venlict of tho jury ignored tho unconb·adict­
cd lm:;limony in tho cnMC refm·rcd to nhovc, wh'ich was in ef· 
fc~cl Uml clcfmulnnts hnd fm· the grentcr J)lll"t of seventy 
yt•ut·s in fact daimed t.itle, claimed ns t.heir own the land, up 
lu t.hu uld l'nil fenco nnd hedgerow locution on tlte ground ot 
I he linc~s in conlruvc•·sy with thl• lcuowledge thereof on the 
part of, and hence brought home t.o, the adjoining owners, 
umler which pluinlilf claims, nt leust up to the time of her ac­
quisiliou of the title, a claim of title which would hnve 
suflicetl to upply the bur of the slntute of lirnitntions as 
ng·ninst such adjoining ownm·:; even hnd the defendants' 

JU)~ses~ion Leen originally talwn· in subservience to the title 
of such owne.-s ( C·l'eel~nutr v. Creek11uu·, supn1., and Jdn­
ut·cd cascM too numcnms lo cite). If such could be the law 
in lhi!i !'llale, few lilies wuuld lm secure from exs)ca·imcntnl 
~urvcys hiaNerl uamn the cu~ls for coua·ses and distance~ of 
nncimal plnL-t, in di::n·egar(' of long eslnhlhdwd boundaries 
in acccwdmu~e willa uclual possession taken and held fo~ 
tlw pn~sc·ritllive period, na· lunge1·, without objection on tho 
pearl of ndjoining land owners. It is true that courts hnve 
no JJOiicie:-;, IJut lhey ln1ow that the policy of the statutes 
of limitations is one of repose, and this court would feel 
Umt n cunslrm~lion of this statute which would nullify its 
Jtnlicy wnuld not be a cm·recl constrm~tion of it. 

Our conclusion, therefore, is, on the instruction 118" un­
der <~cmsicll"ration, that the court helnw erred in giving it 
in UtiJi <:a.~; and that while its language is abstractly oor­
,~~t. a..~ ~li~~~~ t.-, a. yfT,~r ea!e l~r~for. it would be a 
.,..._ ......... L ...... ~ ............ ~. • 

• • • •.• . • , ' a.~ .. ·""' . • -· .• .. ;.L~ ~ .... r a.:r:r lf•~tiOia Of' 11\...~ 
t . 

. ;· th•Hs c•n tl•is sul•J.:'<'l "" l~ in a ,\11l~n"nl fornl. so as to 
Jlr~sc:-nt for the considm·nlinn of thr. jury, in dealing with 
this Muhjt~·t, the mnin nnrl hroad t}uestinn, whether {ho ln­
leulion to clnim title-to claim as llis 01l'n the land-up 
lo the line or lines in controversy on. tlte g1·oun<l in fact 
ex iHCecl, along with lhe nets of possc~sion relied on by the 
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(lf'ininn. 

Jlo:c;:c;(":c;:c;cw, nncl din•rt. t.ltc!ir nt.l~nlion lo lhc consid<.'rnlion 
of tnisln)tCR in originn) lnt•alion of houndm·y, if RU<'h W:lR 

mnclf", ns hnl nm~ nf lhr. l"i rc·um:c;l:uwr.:c;, i r t.hcr·e nr<- nlhrr:c;, 
which hcnr upon ~twh flnm~lion of fnct. ns lo intention to 

claim title. 
Imd.ruclion .. (.;" wnN :lR follows: "The court in:c;truclR 

the jury thnt while t.he qnnnt.ily of land mentioned in the 
deed will not. cont.rol t.hc hnundury when e:c;li'mntcd hy the 
deRcriplion, n~vf"l'lhei<'RR n l'orreRpmuhmce of qunntity 
giv~n hy n line in question wiU•· the qunnlily mentioned in 
thP. dre,t or in the UJlJlruximnUon Uu~rf"ln, mny be. con~id­
l'recl ns going tn c•:c;lnhliRh Ruch line ns lhe true one!' 

a. W<.' think fllnt. t.his inRlnarl.inn gnvo too grcnt J)fOmi-1 
nt'ru-e and weight lo the mf't"r nrren~tn. lnRt.~nd of lmdrnct-• 
ang the jury Uml Um •ttmnt.it.y of lnnd mny be coonsidcrecl 
"n~ going to e~t.nhlish :c;u~h _line:-," it would _hn~e h~rn lwl~nr l.f':) 
for lh~ ,.,mt·t t.n hnve ~nul al nmy he con:c;ulrl ed n~ n car- C.O 
cumstnnce hcnring nJmn l.he estnbliRhmr.nt. of RUdl lane, but ...-1 
one of leRR w••it!hl thnn natural monum("nts or corners or 
r('pUtP.d bounrlnricR cnllrd for in the pint, 'Exhibit X' med 
with the plninliff's petition in this en!'e." 

lnRtruction .. D., wns ns fnllnwR: "The court instructs the 
jury lhnt if they ))pJieve, in t.he Jighl of nJI or l.hc CVi<hmce, 
thRl the homuJnry lineR br.lwern the parties hereto hnve 
IJM'n pro11erly ch~t<'rmined nnd laid off hy Mr. H. G. Gnr­
lnml, Ule snrvf'yor npJloinle•l by the court to mnkc the sur­
'""v hrr~in filed, in nt•t•nrcl:uu·e wit.h lhr. plot.c~ and meteR nnd 
bn~nuls nt.tnchl'd to m· rrfN·n~cl t.o in deed~ nnd other muni­
ln('nt!' of title muler whic·h said pnrti<.'s dnim their respec­
th't' riJ!hb nml UUe lo t.he lnJldR in q\1~slion ns inlrodur.cd 
ln this rn~e. l.htm t.he court further instructs thr. jury· thnt 
If thev believe from the evidem·e thnt. lhc~e lineR hnve by 
mi~L"lke of the pnrlicR hrrcto or their grnnt.ors or prede­
(t~Mol'!' in title h<'cnme confu~ed so lhnt the defendant., 
h&\~ in COO~CQ\1('1\Ce tnlt<'ll po~S<'S~ion of n pnrt of the Jatld 
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shown by saicl survey ns properly helong;ing to the ploi~Uff, 
then unless the jua·y helieve from the evidence thnt the de­
fendants or their predecessors in title have intentionally 
dispossessed Lhe plnintiff or her g•·antors for the· purpose 
of nccJuiring litle by ndvea·sna·y possession to all or a part 
of the lmid in question, then they, the jury, should flnd for 
the plninlifT in accordance with the report and survey of 
Ma·. II. G. Gaa·lund filed in this suit." 

It is (lecmed sufficitml in this case to say-
4. We think thnt this i·nsla·m:tion is erroneous because of 

ils ndupt.ion or u wrung view of the effect of a mistake in 
the m·iginal lm=nlion or boundary lines, as above set forth. 

We come now to consider-
d. The refusing of c~ertuin instructions numbered 1 to 7 

offered by defendants. 
1. As this opinion lms been sufficiently prolonged, il Ia 

deemed sunicienl to sny on this subject thnt all of these ID· 
slruc"fJions were propt!rly refused, it appearing from the 
rcco.-d that the other instructions given for the defendanta 
fairly submitted their t.heory of the case to the jury. 

We have nol l't!viewed the cnses of Htunman v. Miller, 
116 Va. 87:-J, KS S. 1~. 382, nnd Wriglt.t v. RabeJJ, 117 
Vn. 884, 86 S. 1~. 71, because they are not directly in 
poinl liJlOU any or the questions involved herein; but the 
m:mnca· in which the statute in question wns denll wiUt in 
those cnses lends to support the conclusions reached in the 
pa·esent cn.cce. 

l''or the reasons stnted nhovc, we arc of opinion to re­
vm·se the judgment complained of, set aside the verdict of 
the jury, and gt·a~nt a new trinJ, t.o be had not in conflict 
willa the views nhnve CXJll'essed. 

Ret~ersed. 

(~EN. Af;'u'T., &c., Cnnr•. 1'. MtrRilAY, 120 Vn. 116. 11 

i1Ut1JU1l1Ult. 

GENERAl. Ar:<:IHF.NT, (i'IRE AND J.,IFE ASSURANCE COR­

rORATIUN. {,JMITED V. MURRAY. 

Nnvrmhcr 16, 191ft 

AbRr.nt, SlrnR, .J. • 

1. A~II'F.NT. -l't·nnf lir•l" ;,.,.,,_ -(:;,.,..,.,,_,,,ntinl F:ttif1t!urtt-1Jr.rnu ,., 
lo ,.;,.;,t,•nrr.~ ·-Whilr thr Jll'ctnf of nn n~c-ic1Nll. mny l1n eirru 
~ttnntinl, thr drrunu~lnnrrA a•rovrcl nmat. pnin~ clirf't'Uy to I 
mnin fnd in bu:mn nnd nnt be "nth na tn 1rnc1 mr.reoly Into 
lnbyt·1i•th of t:UrnliRc~ nml cnnjf!C.'lurrA. F.vrn upon o den 
to rvldcnr.n t.hE' lindhtK cnnno~ bn hnRcd upon conjr.cturr., 
or rnnclun1 Jud~mrnt, hut mu~t. hn (mandrel uron fnclA Rhc 
t'Vidrnrr. 

i. Nmr.mF:Nf'P,.-Tiunlf'ta n/ f'•·nnf-Onr. of Tt~•tJ CnrtttP.tt nf Ar.dd•· 
-1n nn ndinn ln rt'r.ovrt· dnmngr.A for a nPstliRf'nt lnjurye,o 
burclrn of ,:howinK nrJtligencc by R rm•pnnclr.-nnr.c of thnc.b 
drnc-n IR urnn t.hn plnintifT, nnd ir the injury mltr:ht hnv~ 
llttlle•cl from om~ o( two cnu~=:rs· for only onn of which thd • 
r .. nclnnt wnR rraronRibln there cnn ha no rcr.overy; nr.ithrr • 
thr t•lnintifT rt><"ovrr i£ it is juf;t ns prohnblo ~hat the dnm: 
wnl' c-:m,;rd hy tho onr ns l1y thn nlhcr. 

3. A•=•"ll'r.NT IN!UIItANCP..-A("r.iflt!nftrf l)t'nllr,..-flurtlrn. of p,·nof-1 
"""'''';,,_(:nlltt nt. nnr·.-Jn ordnr to rr.covcr on nn accld 
rollc-y, thr lmrclf'n I!' on thn p1nintlfT to l•rlng hfmRclf wil 
tbf' 111n\•bdonft nf t.hr. c-nntrnrt of inRnrnnr.f' hy proving Rn n 
drntnl lnjnl"y In Utn nfumrr.cl. 'l"hrt·e lA nn prc•~tun•J,tlnn to 
In lhh• proof, nl' de-nth IR JlrC"AUMf'd to bn thP. rrrmlt n( nnt1 
dhu;nlulinn rnt.hrr thnn nr nccldcmtnl Injury. In the CRPI 

l•Rr, t.hn nc-r.idrntnl clrnth of tho n~~o~~Jurcd Itt not r.AIAbiiRhr•l 
thn r\•ldr.r1eo lntrodur.rc1 In t.hn enuRe. 

Error ton judg.ment of the Court of Law and Chnnr 
of th" rily or NorroUt in nn nclion on nn accident insurn 
ro1iry. .Tmlgm(mt fnr t.110 plninlifT. Dnfendnnt RS~i 
t"rror. 

Rever:uu 

• ,:u1•tnlltN1 e..-rnr,. .htc1~,. ~"""' tnnlc hi"' """t. 
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V I R G I N I A : 'r.:--._..... -

IN THE CIRCUIT COURT OF 

The World Mission Church of ) 
Washington, D.C., ) 

) 
Plaintiff ) 

) 
v • ) 

) 
Carolyn Hollander, ) 

At Law No. 14~ ·"..J / 

: }t ") 

) 
Defendant ) 

PLAINTIFF'S OPPOSITION TO 
DEFENDANT'S MOTION TO VACATE JUDGMENT 

AND ENTER JUDGMENT IN FAVOR OF DEFENDANT. 
OR IN THE ALTERNATIVE. 

TO VACATE THE JUDGMENT AHD ORDER A NEW TRIAL 

COMES NOW the Plaintiff, The World Mission Church of 
I! 
; 1 Washington, D.c. , by counsels, and states that it opposes the 
II 
I 
I 
i. 
I 

I 
·I 

I; 
! I 
! I 

I 

Defendant's Motion to Vacate Judgment and Enter Judgment in Favor 

of Defendant, or in the Alternative, to Vacate the Judgment and 

Order a New Trial. As its grounds of opposition, it states as 

follows: 

1. Fist of all, the Plaintiff concedes that Christian v. 

Bulbeck, 120 Va. 74 (1916) seems to stand for a proposition that 

the Court should determine whether there is a proof of an actual 

intention to claim title to the land itself up to a specific 

boundary line on the ground even where a mistake as to the true 

boundary exists. However, the Christian Court also indicated the 

Court should also direct its attention to the consideration of 

mistakes as one of the circumstances which bear upon the question 

of fact as to intention to claim title. Id. at 113. The 

1 
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_ ........ _ .::az..:.. --· 



pr·~~~essors in title to the Defendant's property had all been 

mistaken as to the actual location of the boundary throughout the 

entire periods of their ownership of the property. This Court 

li could have certainly concluded from the evidence presented that 
i 

~ i the Defendant had failed to prove by clear and convincinq 
~ I 

:i evidence a bona fide intention to claim title to the disputed 
·I :I 
! I 
II 
i! 
i I 
I! 
! ! 
i l ,, 

portion of the property. 

2. More importantly, a very recent supreme Court case of 

Chanev v. Haynes, 250 Va. 155 (1995) rebuts the seeminq 

! . downplaying by the Christian Court of significance of the mistake 
I j 

i I 
I i 
! I 
I; 
I: 
! I 
! I 

11 

i I 
i i 
I! 
! : 
I' 

I i 
II 

in determining the intent to hold adversely. The Plaintiff 

admits that Chaney case is a prescriptive easement case and not 

an adverse possession one. However, the elements of prescriptive 

easement and proofs thereof are basically the same as those of 

adverse possession. The only difference is that, under 

prescriptive easement, one acquires a use to property rather than 

a title to it. 

A claimant of prescriptive easement has to prove an adverse 

use which is in essence an intentional assertion of claim hostile 

to the ownership right of another. The character of use required 

for prescriptive easement--a4varsa--is the same character of 

possession required for adverse possession. The Court in Chaney 

stated that "use of property, under the mistaken belief of a 

recorded right, cannot be adverse as long as such mistake 

continues." (Bold and Italics added for emphasis.) (Citing 

Clatterbuck v. Clore, 130 Va. 113 (1921); Clinchfield Coal Co. v. 
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Vi~~s,~ 111 va. 261 (1910); Schaubuch v. Dillemuth, 108 va. 86 

(1908)) ~at 158. 

In Chaney the claimants of prescriptive easement all 

mistakenly believed that they had a riqht to use property they 

had been usinq for more than 20 years under the recorded riqht. 

The recorded riqht of easement, however, was· for the property 

located at another location. Despite that the claimants had been 

usinq the property with definite boundaries on qround (between 

cedar trees and bushes), the Chaney Court held that such use 

could not have been adverse as lonq as the mistake continued. 

~ at 159. Whereas the Christian Court did not address the 

issue of continuing mistake, the Chaney Court seemed to have a 

clear rule that, so long as the mistake continues, the mistaken 

use does not become an adverse use. 

Just like the claimants in Chaney, the predecessors in title 

to th~ Defendant's case at bar, had been all along under mistaken 

belief as to the location of the boundary and had never realized 

such mistake at anytime during the periods of their ownership of 

the property. Therefore, their use and possession of the 

disputed portion of the property could not have been adverse. 

And, this is the only conclusion we can draw under the analysis 

of the Chaney Court. 

3. Lastly, as argued by the Plaintiff at its closinq 

argument, the Defendant had failed to prove all the necessary 

elements of the adverse possession by clear and convincing 

evidence. Specifically, the Defendant had failed to prove any 
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II 
I 
l 

I 
I 
I 

I 
ho~~;~~ intent to use and possess on the part of Philadelphia 

Management from November 29, 1980 until its sale of the property I 

on July 2, 1981. The only evidence presented before this Court I 
j 

1
• was that someone with Philadelphia Management represented in 
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December, 1980 to the purchaser of the property that the disputed 

portion of property belonged to the backyard. There was no 

evidence as to how and with what intent Philadelphia Management 

had used and possessed the disputed portion of the property. 

WHEREFORE, the Plaintiff respectfully prays that this Court 

denies the Defendant's Motion to Vacate Judgment and Enter 

Judgment in Favor of Defendant, Or in the Alternative, to Vacate 

the Judgment and Order a New Trial. 

By Ilryong Moon 
VSB # 24086 
7611 Little River Turnpike 
suite 404 
Annandale, Virginia 22003 
(703) 941-7395 
Counsels for Plaintiff 
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The undersigned hereby duly certifies that a true copy of 

the foregoing Plaintiff's Opposition was mailed and faxed (525-

2489) on this 4th day of February, 1997 to William M. Stanley, 

Esquire, counsel for Defendant, at 2200 Wilson Boulevard, Suite 

800, Arlington, Virginia 22201. 
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RACHEL P. CIIANEY 

v. 

CASPER B. HAYNES. JR .• ET AL. 

June 9, 1995 

Present: All the Justu.:cs 

Th~ ~vidrn~r wa.r not .wffirirnt tn .wpport tht' trial ~OI"t'.r 
ruling thtll a prtscriptivt rasrnrrnt had brtn ruablishtd 
for a right of wa}' over subdivided lots pro1·iding autss to 
a river, and the plaintiffs failed to prove an acJ,·erse use; 
thtrtfort, the trial murt'.r rrtling upprtll'iiiR a mmnri.r· 
siontr's rtpurt "'ll.f pluin/,1· ... ,,,~ mul it ;_, ,,.,.,."r'l. 
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Real Property - PrescripliYe Easements - A4terse Use - lnjunctite Re­
lief- Rights of Way 

The former owner of a tract of land subdivided it and granted each lot purchaser 
the right to usc a I O·foot wide strip of land along the northern boundary of 
the lots to the low water mark of the river. The ea~ement runs across a lot 
owned by one of the plaintiffs. Despite the fact that the express easement 
runs across her own property. the plaintiff and the other successors in inter· 
est to the original purchasers of the lots have used land adjacent to her 
property to gain access to the river. The adjacent lot is now owned by the 
defendant. who placed a fence across a portion of the lot, thu~ preventing 
access to the river. The plaintiffs lilctl a pctitiun fur a temporary injunction 
to enjoin the defendant from interfering with their usc of the alleged right­
of-way and they also filed a petition for declaratory judgment, asserting that 
they had established a prescriptive easement over the defendant's land. A 
commissioner concluded that the plaintiffs had acquired a prescriptive ease· 
ment over the defendant's property and the trial court entered an order con· 
firming the report. The defendant appeals. 

1. On appeal, the Court must determine whether the conclusions of the com­
missioner, as approved by the trial court. arc suprortcd by credible evidence. 

2. To establish a private right of way by prescription over lands of another, the 
claimant must prove, by clear and convincing evidence, use under a claim of 
right, exclusive, uninterrupted. and with the knowledge and acquiescence of 
the owners of the land over which it passes, and that the use has continued 
for at least 20 years. 

3. When the user clearly demonstrates that his use has been open, visible, con­
tinuous, and exclusive for more than twenty years, his use is presumed to be 
under a claim of right. This presumption of a grant or adverse right is in 
Virginia prima fa(it only and may be rebutted by evidence. 
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-·-4. The essence of an adverse use is the intentional assertion of a claim hostile 
to the ownership right of another, but use of property under the mistaken 
belief of a recorded right cannot be adverl\e as long as such mistake 
continues. 

S. Here the plaintiff's based their use of the derendant's land solely on their 
mistaken belief that it was land described in their express easements and, 
thus, they have failed to prove that a prescriptive casement was established. 

6. Since the plaintiffs failed to prove their right to an adverse usc. the trial 
court's ruling approvintt the commi!i!iioncr's rcrnrt is rlainly wrong. 

Appeal from a judgment of the Circuit Court of King and 
Queen County. Hon. Samuel Taylor Powell. 111, judge presiding. 

Reversed and final judgment. 

Jonathan A. Smith-George (Patten. Wornom & Watkins, on 
brief), for appellant. 

C. Flippo Hicks (J. Flippo Hicks.· Robert H. Smallenberg; 
Ayers & Stolte, on brief), for appellee. 

JUSTICE KEENAN delivered the opinion of the Court. 

In this appeal, we consider whether the evidence is sufficient to 
support the trial court's ruling that a prescriptive easement had 
been established. The dispositive issue is whether the plaintiffs 
proved an adverse use. · 

The property involved in this dispute is located in King and 
Queen County. In 1944, J.M. Garnett purchased a five-acre tract 
which he later subdivided. By deed, the Garnetts granted each lot 
purchaser 

the right to use the strip of land I O-ft. wide over and along 
the northern boundary of this lot and over and along the 
northern boundary of all other lots in the Re-Subdivision and 
over and along the remaining property of J.M. Garnett ex· 
tending from the public highway on the east to low water 
mark of York River on the west for purposes of access to the 
York River and to the public highway. This right shall be in 
common with a similar right of use by the [grantors] and the 
owners of all the land now owned by J. M. Garnett and by 
the owners of all the lots in the Re-Subdivision herein 
recited. 
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The described easement runs acros~ a lot now owned by Josephine 
Erwin. 

Casper B. Haynes, Jr., Josephine Erwin, anc.J the other plain­
till's are all successors in interest to the original purchasers of the 
Garnett lots. Despite the fact that their express easement runs 
across Erwin's property, the plaintiffs and their predecessors have 
used land adjacent to Erwin's property to gain access to the York 
River. This adjacent Jot, formerly owned by Frances Sutton, is 
now owned by Rachel P. Chaney. The plaintiffs alleged that, at 
the time Chaney purchased the lot in 199 J. she placed a fence 
across a portion of the Jot, thus preventing access to the river. 

The plaintiffs filed a petition for temporary injunction, asking 
the trial court to enjoin Chaney from interfering with their use of 
an alleged ten-foot wide right-of-way across Chaney's land be­
tween Route 667 and the York River. The plaintiffs also filed a 
petition for declaratory judgment asserting that they had estab­
lished a prescriptive easement, ten feet wide, over Chaney's land. 
The trial court denied the request for injunctive relief and referred 
the petition for declaratory judgment to a commissioner in 
chancery. 

At the commissioner's hearing, all the plaintiffs who testified 
stated that, until the present suit was filed, they believed their 
easement ran over Chaney's property between a group of cedar 
trees to the north and a stand of bushes to the south. That area is 
approximately 40 to 50 feet wide. 

These plaintiffs further stated that they used this way to get to 
the river because they understood that their easement was located 
there. One plaintiff, Michael S. Duvall, testified that he used the 
way with knowledge that his easement was only ten feet wide. 
Duvall stated that, when he used the way, he drove his vehicle 
straight down the middle of the area between the trees and the 
shrubs, apparently in an attempt to comply with the terms of his 
easement. The other plaintiffs testified that they used the .whole 
area between the trees and the shrubs because they thought it was 
included in their easement. 

The commissioner received other evidence indicating that the 
plaintiffs' use of the way was exclusive, continuous, uninterrupted, 
and with the acquiescence of the Suttons, and that such use had 
continued for a period of over 20 years. The commissioner con­
cluded that the plaintiffs had acquired a prescriptive easement 
over Chaney's property, and stated that they had established an 
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adverse use by their use of the entire area between the trees and 
the shrubs. 

After overruling Chaney's exceptions to the commissioner's re­
port, the trial court entered an order confirming the report. This 
appeal followed. 

Chaney argues that the plaintiffs did not establish a prescrip­
tive easement because they did not prove the element of adverse 
use. Chaney asserts that, if the users of a way arc under the mis­
taken belief they have an express easement granting them the 
right to use the way, and they do not intend to use land over 
which they have no right-of-way, then such use of the property is 
not adverse. See Clatterbuck v. Clore, 130 Va. 113, 121-22, 107 
S.E. 669, 672 ( 1921 ). 

In response, the plaintiffs argue that the element of adverse 
use is satisfied by their use of the entire area between the cedar 
trees and the shrubs, instead of only a ten-foot wide strip across 
the property corresponding to the width of the easement they be­
lieved they were entitled to use. Citing Pettus v. Keeling, 232 Va. 
483, 489-90, 352 S. E.2d 321, 326 ( 1987), the plaintiffs contend 
that the location and size of their right-of-way should be mea­
sured by their actual use of the property. We disagree with the 
plaintiffs. 

[I] Our standard of review in a case like this is well estab­
lished. Since the trial court fully approved the report of a commis­
sioner in chancery who heard evidence ore tenus, the trial court's 
decree will not be reversed on appeal unless it is plainly wrong. 
Ward v. Harper, 234 Va. 68, 70, 360 S.E.2d I 79, 181 ( 1987); 
Pavlock v. Gallop, 207 Va. 989, 994, 154 S.E.2d 153, 157 ( 1967). 
Thus, we must determine whether the conclusions of the commis­
sioner, as approved by the trial court, are supported by credible 
evidence. Ward, 234 Va. at 70, 360 S.E.2d at 181; Surf Realty 
Corp. ''· Standing, 195 Va. 431, 436, 78 S.E.2d 901, 904 ( 1953). 

[2-3] In determining whether the plaintiffs established a pre­
scriptive easement over Chaney's land, we apply the settled rule 
that 

[t]o establish a private right of way by prescription over 
lands of another, the claimant must prove, by clear and con­
vincing evidence, that his use of the roadway was adverse, 
under a claim of right, exclusive, continuous, uninterrupted, 
and with the knowledge and acquiescence of the owners of 
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. -----------------
the lnnd over which it passes, and that the use has continued 
for at least 20 years. 

Ward, 234 Va. at 70, 360 S.E.2d at I HI. Accord Pettu.f, 232 Va. 
at 485, 352 S.E.2d at 323. However, "when the user of a way over 
another's land clearly demonstrates that his use has been open, 
visible, continuous. and exclusive for more than twenty years, his 
usc is presumed to be under a claim of right." Umbarger v. 
Phillips, 240 Va. 120, 124, 393 S.E.2d 198, 200 (1990). Accord 
Ptttus, 232 Va. at 485, 352 S.E.2d at 323. "[T]his presumption of 
a grant or adverse right is in Virginia prima facie only and may 
be rebutted by evidence." Davi.'t v. Wilkin.von, 140 Va. 672, 677, 
125 S.E. 700, 702 ( 1924). 

Chaney argues that any such presumption in the plaintiffs' 
favor is rebutted, as a matter of law, by the undisputed evidence 
that all the plaintiffs used the way under the mistaken belief that 
their express easement designated that location, and that they did 
not intend to use any land not included in the grant. We agree. 

(4-5] The essence of an adverse usc is the intentional assertion 
or a claim hostile to the ownership right of another. Use of prop­
erty, under the mistaken belief of a recorded right, cannot be ad· 
verse as long as such mistake continues. See Clatterbuck, 130 Va. 
at 121-22, 107 S.E. at 672; Clinchfield Coal Co. v. Viers, Ill Va. 
261, 264, 68 S.E. 976, 977 (1910); Schaubuch v. Dil/emuth, 108 
Va. 86, 89, 60 S.E. 745, 746 ( 1908). The present record shows 
that the plaintiffs based their use of Chancy's land solely on their 
mistaken belief that it was the land described in their express 
casement. Thus, the plaintiffs have failed to prove that a prescrip-
tive casement was established. · 

We find no merit in the plaintiffs' contention that their use of 
the "whole area" between the cedar trees and the bushes proved 
an intent to use adversely all but a ten-foot-wide strip across the 
property. With the exception of Duvall, all the plaintiffs who testi­
fied stated that they believed their easement covered the entire 
area in question. Duvall testified that he used only a strip down 
the center of the way. Thus, none of the plaintiffs' testimony evi· 
denced an intent to use any property other than what they be­
lieved their express casement allowed. 

We also disagree with the plaintiffs' contention that our hold­
ings in Pettus and in McNeil v. Kingrey, 237 Va. 400, 377 S.E.2d 
430 (1989), require a different result here. In those cases, we up-
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held findings that prescraptave easements had been established 
when the evidence showed. among other things. that both of the 
casement claimants held a general belief they had the right to use 
the ways at issue. Pettus, 232 Va. at 488, 352 S.E.2d at 325; 
McNeil, 231 Va. at 402, 377 S.E.2d at 431. 

[6) Neither of those claimant~. however. asserted I hat his right 
derived from an express casement. Thus, the claimants• intended 
use of the respective properties was hostile to the interests of the 
property owners and satisfied the requirement of an adverse use. 
Here, in contrast, the plaintiffs intended to use only the land de­
scribed in their express easement. Since the plaintiffs failed to 
prove an adverse usc. we cundude that the trial co-urt's ruling 
approving the commissioner's reporl is plninly wrnnA. 

Fur I hcsc rc•1suns, we will reverse 1 he Lnal \.:uurt 's judgment 
and enter final judgment in favor of Chaney. 

Reversed and final judgment. 
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Opinion. 

mnrl,~d by a ff'nce sixty-five feet south of its northern line: 
und upon which the ten aci'@S of land sold by appellant to the 
nppellee fronts, nnd the southern line of the ten acres being 
fixed at tht' low wawr mnrk of the Roanoke river, there can be 
no difficulty in ascertaining by survey the proper me~ and 
hounds of the ten acres to be. conveyed by the appellant to 
the appellee. · 

For these reasons the decrees appealed ~om must be re· 
Vt'rsed, and the cause remanded to the circuit court for further 
procf'edings not in conflict with this opinion. 

Reversed. 

CLtNCHFJF.LD Co.~•· Co. 11. Vl.BRS, 111 VA. 26L 261 

Opinion. 
----------- ---··------------

.......... 
CLINCIIFIELD CoAt. Co. AND OrHEBS v.· Vums. 

September 15, 1910. 

Absent, Cardwell, J. 

1. BourmABIBS-Locotion-ooae in Judgment-Upon the evidence 
touching the boundary line In controversy, It Ia held that the 
true location of the llne Is that claimed by the appellant& 

2. ADVEBSB POBSI:SBION-POUC:SiiOft b, Jfiatca1ce.-When the occupa­
tion of land Is by a mere mistake, and with no Intention on 
the part of the occupant to claim as hla own land which does 
not belong to hint, but Intending to claim only to the true nne, 
wherever It may be, the holding Ia not advene. 

Appeal from n d«.>crf't." of the Circuit Court of Dickenson 
county. Decree for <~omplainant. Defendants appeal. 

Reverseil. 

The opinion states the case. 

Phlegar & Powell, Ayers &. Fulton, W. II. Rome, Vicars 
d: Peery and .A. A. Skeen, for .the appellants. 

/loland E. Ollase and R. II. Sutherland, for the appellee. 

HARRISON, .J., delivered the opinion of the court. 

The bill in t.his case was filed by thf'. appellee, H. H. Vif'rs. 
asserting title to and po•ssion of a strip of land contained 
81.99 acres in the C".ounty of Dickenson, and alleging .that 
hy a·eason of divers conveyances, the appellant, Clinchfield 
Conl Company. claime(l to be the ownf'r of the ronl :tnd 
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Jnineral5 on said str·ip of land~ and the appellants, T. K. 
< ~olley and wif<'~ tht» owne-rs of the surface thereof, and BE'ek­
ing to ha,·c the con,·eynnces under which the appellants 
c•Jnimed set m~idf!' ns nll(•ged clouds upon his title. 

1"'h<' title caf the nppellee to the strip of land was put in 
issue by t.he pleadings, and upon t.hnt issu~ a final decree was 
•·endered by the circuit court, sustaining the contention of 
the appellf.'e nnd ordering the deeds m~ntioned in the biiJ to . 

. be canceJied and nnnulJed. This decree is brought under re­
,·iew by the present. appeal. 

It npp.»nrs that ahout the yea-r 1868 Robert Fugate, a sur­
,·eyor, rnn n line through the sect-ion of country where the 
Jnnds hf!'n' invoh·ed arc· situated. The tn1e Jocation of this 
line is the vita] quPstion upon which this controversy turns .. 

At the time this Jt"'ugnte line was run, James Colley owned fL 

)urge body of )and in its neighborhood, and it is through 
him that hnth parties to thi~ controv~rsy claim title. In the 
yen.r 1R~4, .James Colley, who had been selling oft' portions of 
his Jnncl, hnrl the line run which is·known in the record ns t.he 
Thorntm.,,. JinP. Thi~ JiPP. is four nnd one-hnlf miles in len,:rt.h, 
i~ l\'t•ll mal'kPd nnd identified, and the appellants contend that 
it. is the alleged l•'ugnte line re-established by Thornbury. 

A cnreful examination of the record leads us to the con­
dusion that this contention is . sustained by the weight of 
l'vidence, both oral and documentary. It satisfnctorily ap­
pears thnt thrpughaut the entire, length of this Thornbury 
1ioe, and a.c; f~r back aR the records shed any light upon the 
!=;U~ject, the ei'tizens on both sides thereof have recognized it 
ns; the true line by which their titles were determined. In 
numerous dcPcls pn~c;ing title from one to thP other, on bot.h 
~ides of this line, it. is referred to, sometimes as the Thorn­
bury line and sometimeR as the Fugate Jine, the metes and 
hounds in the re~pPf'th·~ dreds showing that the several tract~ 
nf Jnnd convryerl I'Rn to this wel1 established 1ine, thus recog-

·. ~ . 

llizing the li'ugate line and the Thonib111'J line as· one and the· 
:'; ·same. The appellee, in effect, recognized this as the true line 

· · by deed of July 23, 1904, in which he unites with others in 
conveying to the g1•nnte~ aU the coal on n. certain tract of 
land, the boundary Jines called for in the deed going exact.l)· 
to and no further than the Thornbury line. 
. The line contended for by the appeU~ as the true Fugate 

line is Jocated by him on an average of about fifty-five poleA 
north of the 1'hombury line, thus leaving the disputed strip 
between the two contendipg lines. In support of the conten­
tion that the true Fugate Jine is *hat insisted upon by him, 
appellee mainly relies upon certain marked timber in the 
neighborhood of the disputed Jnnd.. Some of these marked 
trees were blocked and thf' blocks exhibited· with the record, 
and considerable evidence ·given concerning them. The few 
blocks adduced were from tret'S embraced within a very short 
distance. They were all loented in the neighborhO<M;l of and 
within th(l'! length of the hmmclnry line to one side of appellee's 
tract of 185 acres. The el·idence shows that these marks vary 
in age as much as twelve years, and one of them does not ap­
pear to have been made by an axe or hatchet, but to have ~>Pen 
the result of n bruise on the tree. The evidence with respect 
to these marks wholly fails to flhow their ,.ah1P as tending to 
est,ablish the frue FugatA! lintr. 1! very clearly appears that 
they were not made by Rolwrt F,ugate. One of the surveyors 
called by the appellee staU.s positively that the marks in ques­
tion were mad~ by a survf'yor by the name of Looney. These 
mark.q, so far as made by n. surveyor, were evidently never 
made as indicat.ing the Fugate line, but were made in running 
some other much shorter line. Outside of these marks, t herP. 
is not an objoot sholvn having· the· slightest tendency jo e~­
tablish the true Fugate linf' as being upon the location con­
tended for by the nppe11ee, which location, if established, 
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would unsettle numerous titles and almost certainly precipi­
tate much litigation. 

Jt, is not necessary, nnd we will not attempt in this opinion, 
fo rt-l·iew all of the l·oluminous evidence adduced by both the 
a ppeiJants and the appeJiee in support of their respective 
rontentions as to th~ true location of the Fugate line. It must 
suffice to say that., in our judgment, the appeiJee falJs far short 
of sustaining his claim, and that the great preponderance of 
<·videncE' establishes the Thornbury line to be, as claimed by 
the np~Jiants, the t111e Fugate line. It fo1lows from thiR 
eon<"'usion that the disputed strip of land is not within the 
<·nils of the deeds of the appellee, but is covered by t.he d~d of 
tbe appeJJonts. 

l t is furthE'r claimed by the oppel1ee that he has held ad­
n~r~ possession of the disputed strip of land for a sufficiE'nt 
ll~n~rth of fime to n<'qnirf' the legal title thereto as Rl!ninst the 
t rup owner. 

I f. is only neces.cmry to sny, in answer to this contention, that. 
f ;,.. r~ord ~ll'nrJ~ .. ~bows that tht' apfAUaa uow elaiDCMI''tttftt .. 
ffft'tfltip· ftlmh thm thtt tmf' "''!!ftfl 11~ Mftlilad • · taati u1&1- _ 
of vlsia:iap; ·JMtd ·tirat- flflt 11m:·-~·-·frim .... The great 
"'riJ!bt of authority is in favor of the view, that wJn!w'1Jhp.. • 
'M!OOpatie:o•f the laRd i11 by 1 ""-" mistake, and; wita ·ao in-. 
fftltft"""" ttlff'}'JIIrtrvf the oocupaat to -oJ.iJa .. u .his .own ltmd • 
''"hft:eh dwxs ii•·)belvn« to himt btK··intende!·to ·elaim Oftty tn. 
ttil'l'l iif liM& Wl:ti'"p· ft ~· hertJae. hold~··ilr·ttet 'fldW,_'; • 
•bn iti 'pljeu t.tt.i~llfltsdftlt!IJ'·~ indispeaaable.~ement. 
wl ad·~ p Blllession, ~rlumbuclt 'T· Dill-emJUt'h, 108 V n. R6~ 
RO ~- E~' 7 45. 

For Che~ reasons the decree appealed from must be rr­
versE'd! and this court will enter such decree ns t.hp circuit 
court ought to hnl·E' E'ntE'red, dismissing the appE'JJee's bill 
with costs. 

.• . 
,I• 
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CLJNCJIFIEJ.J) Co.u. Co. v .. ,'IH~R. 

September 16, 1910. 

Abaent, Cardwell, J. . 

1. APPEAL AND Eaaoa-Maeurlnq Cae-BvJJicieftCfl ot Botad.-There , 
Ia no error to the preJudice of the defendant In error In this 
case In the proceedings by which this writ of error hu been 
matured for hearing, nor Ia the bond taken open to the obJec­
tions alleged against lt. 

2. MABTEll AND SEBVANT-A••umpeion 0/ Bitt.-A servant, When he 
enten the aervloe of the master, aaumea all of the ordinary 
risks of eucb service,. and also, as a general rule, all rleb from 
causes which are known to him, or should be readily discern­
able by a person of his age and capacity. In the exercise or 
ordinarY. care. 

3. MASTER AND SEBVANT-QbtnOUI Danqeri-MtUJnJ)IjOft Of Bulc.­
Wben an employee Ia not placed by hla employer In a position 
or undlscloqpd 'danger, but Ia a mature man, doing the ordinary 
work which he baa engaged to do and the rlska of which are 
obvious to any. one, he assumes the rlak of the employment, and 
no negligence can be Imputed to the employer for an accident 
to blm therefrom. 

4. IR&TauOTJoNa-Etnflenu to Supporl-Aentft.ed ~ulc.-An Instruc­
tion which correctly states the law of ••assumed risk" and le 
appllcable ·to the case, should be given where the evidence tenda 
to establish the facta stated therein. 

Error to a judgment of the Ch'Cuit Court of Russell county' 
in an action of trespass on the case. Judgment for the plain­
tiff. Defendant assigns error. 

I I 
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J., quotes from the opinion in Bass v. Norfolk· Rg. 
L. Co., 100 Va. 1, 8, 40 S. E. 100, 102, the . 
as ·the settled rule in this court, viz.: "Whether 
n.ot the plaintift's intestate, under all the facts 
ouc~mstan~es of the case, was guilty of conliniDU1icm 
n~gligenoe Is a. ques~on about which reasonably 
IDlnded men lDlght d.ifrer. The inferences to be 
!rom the ·evidence must be certain and ·incon.trc:1•v"" 
1ble, or they cannot be decided by the court.· It 
ther~fore, a. question for the jury . • . And 
the Jury Dllght have found for the plainti1t 
,uestion of contributory negligence of the pJ&Jlnt1111Ti 
Intestate, on the defendant's demurrer to the eYI1nen,. 
the court must so :find.". 

Vie.w~d in the light of the authorities cited, we 
of op1~on. that the judgment of the circuit court 
th? pla1n~,. upon the defendant's demurrer to 
eVIdence, Is nght and has to be affirmed. 

Affirmed. 

.. , 
·' ' 

• 
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STUART AND 0TBEB8 v. MEADE AND OTHERS. 

September 11, 1916. 

1. ADVJ:RBII P088Z8810N-UM Pt:r~A»-AgrtJIAUfll-TrtJM/er of Tille­
Not.u.-ctJM at &Jr.-Where adjacent land owners build a line fence 
"on or DeAl' the line between .them" and by written agreement stipu­
late that ''neither party shall have any advantage of the other by the 
fence not being on the line, md that when the fence is reset, it shaU 
be put on the true line between the parties, unless othenriae agreed," 
the aliena. of the parties are bo1111d by the agreement whether they 
have notice of it or not: • 

2. AnvmRD P088mssJOM-Pril1il~t-Preaumplilm--Notia--Trtm4/er of Tille. 
Where pcM!BeSidon bas been taken in privity with another, the 
true owner hM the right to presume that the original character and 
intent of the poeaeaion remain uncb&Dged until something haa been 
.done which will bring home to him notice of a disloyal severance of the 
privity, and a mere ti'&Difer of a record title, with no material change 
in•the cha.noter of the pcaeesion is not alone sufficient for tbia purpoee. 
A posaeeaion which, in ita begbming, wu consiateDt with the posaea­
sion of the true owner will not be rendered adverse by the lapse of any 
length of time unless there be su~ a change in the character of the 
original poeaeesion u will charp the true owner with notice thereof . 

8. · A.DVJDRSII PoasaaioK-Milla.W-1~.-Where a penon occupies 
; , and JJClBBessee the land of another, through a misapprehension or 

mistake u tO the boundaries of hie land, with no intention to claim 
aa his own that which doel not belong to him, but only intends to 
claim to the true line, whe!ever it may be, he does not hold adversely, 

~ for, in this State, the kaNatioa k» hokl••.a, •- ··~;apeol'h'e • 
··...-~, -•a• 

Error to judgments of the Circuit Court of Russell 
coun~y, in two actions of ejectment. Judgments for 
the defendant. Plaintiffs. severally assign error. 

Reversed. 

48 

__ . _____ ....,..,_ 
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On the 2nd day of October, 1871, Elizabeth 
Johnson and Louisa M. Johnson, of the one part, 
W. A. Stuart, of the other 'part, owning adjoilliJW~ 
tracts of land, entered into a written agreement,· 
literally quoted, was that, "the said parties have 
made a fence on or near the line between them 

, ning from Gilbert's line to the comer between 
J ohnsons .and Stuart, a distance of eight or nine 
dred P.anels of fence, now it is agreed that the 
fence between the parties is to be treated as a 
fence, and that neither party shall have any ad 
tage of the other by the fence not being on the 
and that when the fence is reset, it shall be put 
the true line between the parties, unless 
agreed.'! • · 

In the year 1897, Louisa M. Webb, who was 
merly Louisa M. Johnson and who had become 
sole owner of the tra.ct of land which was affected 
the abo'Ve-recited agreement, conveyed the same 
"Emily J. Meade and her three children, 
. Charlie and Tom," these gran tees being the daugh4o-ij 
and grandchildren, respectively, of the said Louisa 
Webb. .. This conveyance, after reciting a consi 
. tion of love and a.ftection and certain small sums 
money to be paid to specified beneficiaries and CA1"t.a.1ii 

collateral directions to be complied with by the 
tees, described the land generally as "'the Isaac J onn •. :: 
son land, being the same land on which the said 
of the first part now lives, and includes all the 
which she now owns." The grantees took possessioDl 

. aecoromgly, and have held it ever since. 
In 1884 W. A. Stuart conveyed to the Stuart. 

and Cattle Company the other and adjoining 
which was the subject of the line fence 
aforesaid; and, by contracts made, 
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August, 1906,' and February, 1907, the said company 
sold a part" of the same to D. C. Stuart and the residue 
to J. T. Puckett. Subsequently, in the year 1913, the 
Stuart Land and Cattle Company and heirs of W. A. 
Btuart assigned to D. C. Stuart and J. T. Puckett all 

. rights and bene1lts arising under the said line fence 
:agreement. Stuart and Puckett were placed in pos­
. session shortly after the contracts of sale were made, 

but no depds were executed to them until several 
years later. In about the year 1909, when the lands 
sold to Stuart .and Puckett were being surveyed to 
enable the parties properly tO describe the premises, 
it developed that according to the true line the fence 
which had all along been the visible and physical 
division was so located as·to include within the John­
son boundary something over seven acres of the origi- · 
nal Stuart land. A part of this seven acres falls with­
in the lines of the D. C. Stuart purchase and the resi-
due in the Puckett boundary. 

The attention of the grantees in the deed from Mrs. 
Webb was called to this disclosure, but they refused 
to agree to any change in the location of the fence, and, 
·thereupon, Stuart and Puckett brought their separate 
aetions of ejectment. · These two actions were, by 
agreement, tried together, and there was a verdict and 
judgment for the defendants. The defense relied upon 
was their possession. 

It is conceded that the true line is as claimed by 
Stuart ·and Puckett, and that, until the survey was 
made in 1909, the location of that line was in fact un­
known to the plaintift's and to the defendants. The 
plaintift's appear to have known from about the time 
of their purchase that . the previous owners of ·the ad­
journing tracts ~ad not regarded the fence as the true 
line, ll.nd they did not know whether they, or the de-

j({i , .. 
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fendants, would lose land by the survey.· The de­
fendants claim, and there .is evidence tending to sup- · 
port the claim, notwithstanding the close family rela­
tionship between them and their mother and grand .. 
mother, Mrs. Webb, that she had never informed them 
of the line fence agreement, and that they did not 
know of it. Mrs. Webb's son-in ... Jaw, J. H. Meade, 
the husband of the defendant, Emily J. Meade, looked 
after and ·managed the land for Mrs. Webb from the · 
time her husband died in 1879 until she conveyed it .. 
to Mead-e's wife and children in 1897, a period of about 
18 years. When she made this conveyance, the de­
fendants simply stepped into. the possession of Mrs. 
Webb, and continued to hold, use and occupy the land 
substantially as she had done, without anything to .. 
indicate any change of attitude with reference to the 
division line. The defendants, according to what we 
think a fair interpretation and summary of their testi ... 
mony, thought the fence was on the line, and for that 
reason and in that sense claimed the entire enclosure. 
During the owners~p of the Stuart Land and Cattle 
Company and of these defendants, this fence being in. 
bad repair was practically rebuilt by representatives : 
of the adjoining owners. The sole reason· for this waa 
the bad conditi.on of the fence, and there was no pur- ·-. 
pose or suggest1on to reset it, or to define the true line · . 
thereby. . 

T.,he principal assignments of error are, first, that 
the ,court erred in instructing the jury; as it did. in 
effe~, that the original agreement as to the location 
of the fence would not in1luence the rig'h ts of the de­
fendants, unless they had· actual notice of it; and, 
second, that the evidence was not sufficient to sup-.·-
port the verdicts. :: ,r. J -: - · . , ,: .. 
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W • . W. Bird and J. J. Stuart, for the plaintiffs in 
error. 

H. A. Routh, for the defendants in error. 

KELLY, J., after making the foregoing statement, 
delivered the opinion of the court. 

It must be, and as· we understand it is, conceded as a 
legal conclusion from the foregoing facts that, from 
1871 the date of the line fence agreement, down to 
1897: the date of the conveyance from Louisa M. Webb 
to Emily J. Meade and her children, including the 
eighteen years during which Mrs. Meade's husband 
looked after the farm for Mrs. Webb, her possession 
of the land now in controversy was consistent with, 
and not adverse to, the true title. In our opinion the 
defendants are in no better position in this respect 
than was their grantor. 

Mr. Raleigh Minor, in his work on Real Property, 
says: "Finally it is to be observed that if the occu­
pant's possession was begun in privity with the rightful 
claimant; a higher· degree of notoriety m'!st attach to 
the possession than would be demanded 1f there were 
no· such relation between the parties, for the privity is 
itself an explanation of the possession, and the rightful 
owner is not bound to seek another, unless notice of 
the fact of the disloyal severance of the privity be brought 
home to him. Hence, in such ease, there must be a 
clear, positive and continuous disclaim.er and dis­
avowal of the title, of the rightful owner, and the as­
sertion of an adverse right brought home to the adverse 
claimant. The possession must have become tortious 
and unlawful by the disloyal acts of the party in pos­
session, so -open, notorious and continued as to show 
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fully and clearly the changed character of his possession 
and notice thereof to the rightful claimant." 2 Min. 
Real Prop., sec. 1033. Hulvey v. Hulvey, 92 Va. 182, 
186, 23 S. E. 233; Thompson v~ Camper, 106 Va. 315, 
317, 55 S. E. 674. 

It is contended by counsel for the defendants, and 
that contention was sustained by the trial court in 
its instructions to the jury, thaf1 their rights could not 
be afteoted in any way by the line fence agreement, 
unless they had actual notice of it.. This view ignores 
the right of the true owner to presume that the origi­
n~) ~hara~ter and intent of a possession begun in pri­
VIty rematns unchanged until something has been done 
which will bring ·home to· him notice "of the disloyal 
severance of privity.". A mere transfer of a record 
title, with no material change in the character of the 
possession is not alone · sufticient to. do this, and cer­
tainly not. where, as in this case, the conveyance is 
made to a daughter whose husband has for 18 years 
been the active representative of a possession which 
~ega~ ~nd c~ntinued up to the date of the conveyance 
1n pnVity wtth the tl'ue .title. The theory contended 
for by .the • defendants and accepted by the circuit 
court, plaoei ~e burden·' on the wrong shoulders and 
req~ the true owner ·to presume that a naked pos- ~ 
s!3ss1on,· assumed under the circumstances existing in 
this cas~, ~s adverse and wrongful. The presumption 
of I~'!' ~ ~ust the reverse. The great weight of au­
thonty 1s to t~e effect that mere possession will be 
pres~ed to be in subordination to the ·title of the true 
owner, that. every presumption. should be made in 
favor of such title, and that a possession which in its 
beginning was .consistent with the possession of the 
true owner·.will not be. rendered adverse by the lapse 
of any length of time unless there ~e such a change in 
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the character .of the origin~l possession as will charge 
the true owner with notice. 1 Cyc. 1145; 1 C. J. 264. 

"The presumption to which we refer is one incor­
porated in many of the statutes of limitation, a.~d w~ich 
we think is generally implied, whether stated 1n d1rect 
terms or not, and is . oo the effect that possession is 
always presumed to be held in subordination to the 
legal title. By· reason of this presumption, the mere 
holding of the lands of another, however long contin­
ued is not sumcient evidence of title by prescription, 
but' must be aided by other ·testimony, from which the 
inference may reasonably be drawn that such posses­
sion was maintained in hostility to th~ title of the true 
owner. The presumption ought to apply with special 
force when it appears probable that possession of lands 
adjacent to a boundary line was taken through ig­
norance or inadvertence, and maintained without 
thought of disseising the owner." Finch v. Ullman, 
24 Am. St. Rep., note pp. 389-390. . 

The only case to which counsel on either side have 
cited us, and the only one which we have found, speci­
ft.caJly deciding the question of notice arising here 
is the case of r,.,;,,... v. Adler, 44 Cal. 559 .. In that 
case O'Connor ·and,.Wainright bought adjoining lots 
which they sebsequently.: sold. Before making sale, 
they "entered upon their respective•tracts, and agreed 
to measure off with a tape line their respective lots, 
put up temporary fences, and that, when the true 
lines should be ascertained, each should have his land 
according to the true lines; and they accordingly 
measured the lots with a tape line, and each entered 
upon, and they and their grantees have since occupied 
the parcels of land aoo.ording to the measurements 
thus made. The grantees of O'Connor had n9 knowl­
edge of the agreeme.-,t i.n respect to the measurement 
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of the lots. · The true measurement shows that a 'nar- · 
row strip of the land conveyed to Wainright is in.;. 

. elude~ within the lines of the O'Connor lot as run by 
the 'tape line measurements! " The court in that 
case, ~ter stating the facts here pertinent as set out 
above, said further: '"In respect to the defense of 
adverse possession, it is sufficient tO say that a pos­
session commenced as in this case is not adverse and ( · 
does not become so until there is a distinct repudiation 
of the agreement under which the possession was 
taken. The grantees of O'Connor having simply suc­
ceeded him in the possession of that to which they . -· 
acquired no title by their deeds, occupy no better ··. 
position than he did." . 

There is another aspect of this case which, by reason 
of the facts as recited, is more or less related ·to and 
blended with the one already discussed, and which 
seems to us fatal to the defendants. . The principle 
underlying the view to which we now advert is estab­
lishe~ as the Ja~ in t~s State, and is supported by 
the apparent wetght of authority elsewhere. 

_It is stated by Judge. Buchanan in 8chaubuch v. 
Dillemuth, .~08 Va. at p. 89, 60 S. ~- 746, 15 Ann. 
~as. 82~, ·as· follows: "If the fence was plao~ where it· 
1s by the defendant, upon the belief that the boundary .. · ·. 
w~st of the fence, •in the possession of his grantee and · . 
those who claim under him, contained :fifty acres when 
in. fao,t it only contained. thirty-three acres, it 'was a 
m1stake, and the defendant's possession of the seven­
teen ~es on the east side of the fence would not be 
adverse, unless he intended to claim as his own the 
land east of ·the fence, even though the fence was not · : 
upon the true line. · · . · · 

.. Upon this question tlie cases are nQt i~ harmony~ .. 
but the great weight of authority is in favor· of the >~. . . . 
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view, that w~-·..,.1 a •ewqias *1-'\~P••us,.._ ...... 
,.,.,. UJJhri· ••••••~Jilfl•taftNr.:"!' . · · ,Q 

····-~:tlff*tq' . ~--~ .. lldf!Z:I~I~:·~!\~~:· 
ti..W _,. ·a~;1itl·· oWl ttiat· ..... r)tft.Mi'"·fiM ·1M6flt " 
tcrl'tldM!' B&F·6ill) *MLSL!ih"Wt ' 'r•• ._,.war·Ufi&,~ 
wk an•• it r ... ,ba,._,,JIMt k 1IJ &1 vel¥-• See 
1 Cyc. 1036-1038 and cases cited in note 96; Warville 

· on Ejectment, sees. 440, 441; Newell on Ejectment. 
"The reason why such an occupancy a~d possession 

could not be adverse with us is because iiP .mw &tatlf:J 
inteatioa-,..teo itteld~w;w.., .... it_. .. iadi&pCHSibiW .... 
mea~ef"MiJ .. M9 poaazz"on (see Clarke v. McClure, 
10 Gratt. (51 Va.) 305, 310; Early v. Garland, supra, 
[13 Gratt. (54 Va.) 1]; Haney v. Breeden, 100 Va. 781, 
784, 42 S. E. 916), and it is wanting where the occu­
pant does not intend to claim the fence as his line 
unless it be the true line." 

In that CQ.Se, which was an action of ejectment, the 
plaintiff, Dillemuth, olai~ed title under a deed which 
the defendant had made to his father, Henry Schau­
buch, and under which the plaintiff showed a good 
paper title to" the· land in controversy. It appeared 
from the evidence that the defendant, Schaubuch, had 
been in possesSion of the disputed land for more than 
the statutory period, l>ut it did not appear (as it does 
in the instant case) when or how his possession com­
menced. Bchaubuch's deed to his father, under which 
Dillemuth claimed, conveyed fifty acres of a larger 
tract owned by Schaubuch, but the dividing fence, 
for some reason not explained in . the evidence, was 
not placed on the true line and. only included in the 
father's boundary thirty-three acres. After discus­
sing the abstract principles of law applicable to the 
case, Judge Buchanan, in sustaining the judgment of 
the lower court in favor of the plaintift', on~ demurrer 
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to the. evidence by defendant, said further: "'r.he 
dence, considered upon the demurrer to it, ,nanilest17:~ 
does not sustain the defendant's claim of advers&Ji'l 
possession. It does appear that he had exclusive ~ 
session. f>f the land in controversy for more than ftlteea 
. years, perhaps ·for twenty-five or ·thirty years·; but~ it 
does not appear· that he held it under color of title•or 
claim . of .right. If he · held it as the grantee of 
father, he held, not adversely, but in subserviency io 
grantee, as there is no evidence that he ever disclaimecl 
that relation, and asserted an adverse right, whioh 
was brought to the knowledge of his grantee or those 
claiming under him. If he was holding the land under 
the mistaken belief that the fence between the t~ 
three aores and t}le land in controversy was the IinJ,' 
the evidence not only fails to show that he intended to 
claim and hold all the land east of the fence, whether or 
not it was upon the true line between his land and that 
he had conveyed to his father, but it tends strongly. to . 
show that he did not occupy ihe land with the intention 
of clainiing or holding to the fence unless that waa 
upon the true line." See also 2 Min. Real Prop .• s"' 
1036,. p. 1114; Graves~ iNotes on Real Prop., seo .. 1 

. and note; .Dam v. · .Otoen, 107 Va. 283, 289, 58 S. t 
581, 13 L. R. A. (N. 8.) 728; Clinchfield Coal Co. ·t. 
Viers, 111 Va. 261, 68 S. E. 97'6; Note to Bchaubuch 
v. ·Dillemuth, 15 Ann. Cases 827, and subsequent note 

· in ~nn~ Cases 1912-A, p. 450, classing the Virginia · .. 
decisions with the majority rule. · · d .. 

For the rea.Sons stated, we are of opinion that the 
judtmenta complained of must be reversed, the 
diets of the jury set &side, and the causes remanded 
new trials:. to be had not in conflict with the 
herein expressed. 
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BoARD oF SuPERVIBOBB ol'· TAZEWELL CouNTY v • 

NoRFOLK AND WEsTERN RAILWAY CoMPANY. 

September 11, 1916. 

1. HIOBWAD-TQieUJdl Cmmt,......StGtutea-=-Widlh of Roada.-The several 
acta of Assembly, relating to the construction of certain public roads 
in Tuewell county, referred to in the opinio~ of the court, did not of 
themselves establish or locate the turnpike or public roads contem­
pla~ thereby, nor did they &xthewidth ofauchroads. Tbeydirect.ed 
them to be conetructed M State roads, and the act of March 2, 
1847, merely controlled the wide discretion of the board of public 
works when it came to take land for the location and construction of 

the road. 
2. EviDBNcm-=-R«on~e-Lou or Deatrucfion-Praumption.-The existence 

of facts wiD not be presumed merely beeauae records have been lost or 
destroyed. Such 1088 or destruction gives rise to no presumption and 
has the etlect merely of changing the mode of proof of such records, 
admitting secondary evidence in the place of an exemplification of 

the record. 
8. lllcmwAD-A~~·-Where the record showa that a 

road wu not the result of condemnation proceedings, acts of accept­
ance do not 8Upply ita plaoe eo as to give title to a right of way. Ao­
cept&ilc8 Is merely one element in obtaining title to a right of way for 
a public road. Dedication is the accompanying element. 

f. BIOBWAnt-PnacriJJfion-W'idtA Gfl4 Bztent· of Uu.-When dedica­
tion of a highway is implied from continuoWI use by the public for the 
statutory period, and there has been acceptance by competent authority, 
title to a right of way •Y be acquired by prescription. But the 
right C&DDOt extend beyond the uee. If tlw right to the way depends 
solely upon the uae, thti'D the width of the way and the extent of the 
servitude is meuured by the character of the use, for the easement 

C&DDOt be broader than the uae. 
I. RAJLBoA!Mt-CiaanQe of Couftlfl Boad-couent-NN Road.-At the 

time ~ county road in cont.JOverey wu changed by the railroad 
compan)', the Cflmpany wu not required to obtain the conaent or 
approval of the county court to such alteration, but could act a: 
f'tJ'W. The only limitation upon this right of the railroad company 

-- -··- -- .....-.~ .. .......,_ _........_-:-... ··-· ·-
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V I R G I N I A : IN THE CIRCUIT COURT OF FAIRFAX COUNTY 
~~._ .. -·~ -~ 

The World Mission Church of 
Washington, D.c., 

Plaintiff 

v. 

Carolyn Hollander, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ORQER 

At Law No. 147652 

UPON CONSIDERATION OF the Defendant's Motion to Vacate 

Judgment and Enter Judqment in Favor of Defendant, or in the 

Plaintiff's opposition filed thereto and the parties' memoranda 

filed in support of or opposition to said motion; and, UPON 

CONSIDERATION of the arguments from the parties through their 

respective counsels; it is, 

ADJUDGED, ORDERED AND DECREED that the Defendant's said 

motion be, and it hereby is, denied. 

Entered this ~ day of Febr 

I ASK F.OR THIS: 

Ilry"'£~squir; 
VSB # 24086 
7611 Little River Turnpike 
Suite 404 
Annandale, Virginia 22003 
(703)941-7395 
Counsel for Plaintiff 
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WITNtsS£TH. that for and·,, constderat1on.of t~t ~~of len Do11;rs, 

"tilt Slid ~r~of tht ftrit .ptrt.-does hereby t~"~;"t end conve~, wtu. genera1. 

warrant)', unto tht satd party of the second part, a11 thlt ctf'tlift land sttuatt 
. . 

. ~ 
i .• 
I 

... 

, 

tn Jatrfll CDunty, Ytrgtnta, and Pl~ttcular11. dts~rtbtd 11 fo1lowt: • .~~ •. . . . . 
ltttnntng at t p0tnt tn ttlt tllttrly rtottt-of·wY•lfne of 
G&llOIIIS Rold (Stttt Routt IUD,., point of MtiMing bttng I 
pofnt.on the former ctnttr11nt of ltech Strttt (ROW Ytcattd); . 
thtnct dtparttnt tht ttsterl1 rtghtooef-w11 ltne of 6111o-s Road 

,and rvnatng wtth tht fomtr CtftterHne of ltteh Strett 
S '1•-lt' oo• E 3l~.2S feet \D a poiftt.: tNri:le ~ thl• 
fa:cru Clntl:l'lU. of ~ ~ Jllith • Unl a:aa:l\· in put 
to t.he ~iftlnt p:ll't1a\ of lllech S=-t WAS in part to the land 
of rrMk Jl. 'l'ayl.ar' et a1 s u• 41' oo• w 350.00 f..c to·• JIWit 

~-

·. 

-

in the rart)w:rly right-of~ liM of Jbnh Put ~~ tJwQ - . ""'- -- , 
viU. the rart.herly right-of...., li.ne of la1J\ Park St.nJet ~ 

.. 

• '1• u• oo• " ns.ct f•t til) a JQ.int il\ tte eute:rly riltat-of· 
wr U.. of~ lad: thln:e Vit.b tM eut.cly right-of-..y 
line ot G&llcws ~ N os• ~· oo• "l50.t, ter. =a s:c£nt. 
" '71• 1t' oo• w 1.10 t•t to a fiD1m ..s N os• ,.. ·oo· " 12.to 
feet tD the p:Wtt and plAce of begi~Nn~J ccnt&iiWI) 19,04, -.are 
f-.t GC' 2.0442 ac:ru of laqS. . .. 

'IEIJC tht ••• property as s-..n on pl&t bt Aleuftdrta Surwf11, 
Inc. dlttd Dtcllll>tr n, 1980 attached hereto tnd •dt pert 
hereof. · •. .. . 

. • .• LESS'MD EXCEPT tta.t por"tfon of the abovt du·crtbec! ~t~rc•1 . 
. contafnfng ,,,ro,t•ttly 2,6U SQUA,.. feet CDnwt1fd t.o the 
C...tMaltll of Vtf'9tnta b1 dttd dated Septlllbtr 21, 1t7t and 
recorded Aatrt1 2l, 1980 tn Dttd look 5424, Pagt 1060, IID"9 
Cht afortufd Coun&y 1aftd records. . . . . . .. 
MD IEING I put of tltt Sl8t property convt.rtd t.o JFCO 
lntarnatfoftll Corporltton b7 Detd ricorded' tn DHcl Boot UlZ 

• 

.. : * ~.~.£PICT9t ~. ,_YERng the hnd r~ords of F~trfu ~&lftt~, Ytrvtnt1
, 

· ~ , ~"~~~~~'~~• , u rtstrtcUons and eu_,.ts of rtCDf'd • .. y...,... 

------:--._..;~;;;..-r----nP"""-srwrR£0F, AICJJ IKTJRNATIOML CORPORATION '*' 'caused tMs • 
. · J 4"" .to M 11~ li, .ttl President, and l\1 co.i.orne ~~~~ 10 M Mrt\11 .

1 

: _lff1atf ctul1 IUened bj Us Snreter,t. • . .. . ~ 

· • . • AICO UCTERMTJONAL COVOUTJOI • 
RnuRN TO: • • • • . //~· . ~ • • •. 
~ .... -.....Jo •. ·,·\:~~.... ly: . ·112.- ~ ~~~"""""' 
J ...... ... • A~.· • '\ ' l=is1dfl\i .... _ ... ·- ~~~,. \ . . -.... -..... ~ . -~ _ ....... 1 • 

~ . - .· 
. tCrt~ • •• •· 

· .. · '"-•"'., . . ,, . . ... 
. :~.·· 

... 
~ : .. 

., •• 
.~ 

~. 
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l!IUC Ml'l~ "~-- ·: -~ 
SJ lANNA A. HF.RitP.WJ· 

1\NNI\ X. Af ~ 
' mUMLl .. HR MARJC9 
'oil)u- ,,.,,, 

... ,. 'r.llfHMII•"A 

Scprember 19, 1995 

YJA CBRIJPJRn AN Q RECiUlAR MAIL 

Tnlsteea of tJJe OJurch World 
Mlufon of Wu.btagton, D.C. 

1628 Leeabura Pike · 
Ftdls Church, Virginia 22043 

Dear T111steel: 
RB: 2401 CialloWK Road, Dunn LoriJJg 

. 1 represent Carolyn HnJIRnder, the owner of the Jot located ftt 8043 Jdylwood Road 
In Dunn Lodng. TIJis lot abuts tl1e above-rcforcnccd property, for whfcla you 11rc Identified 
as the record owner. ThisleUer serves a• notice to you that Carolyn llullander 1~ the owner 
ol that area of the above -referenced property wbicll ;~ r.nr.lo,;ed by hr.r fent!e. Sbe ciHims 
ownersbip or tbfs 11rea of the properly by advet·se possession, under a clahn of right 
e5tablished by both Ms. Hollander and her predecessors in title. ~l'he ~upatlon and 
possessJon of tbis area of the propct·ty for well over 30 years ha.1 been under clahn of right 
sufficient to meet the requiren1ents for adverse possession unde~ Virginia law. Under 
Virginia Jaw, Ms. Hollander is the uwner of tbis property aud as such is Afforded all the 
benefits accrulnJ to a property tlWner. 

Attached is a survey which delineates tbe area ow~te.d by Ms. H~llandcr. An~ 
attempt by you. or one claiming tluougb you, to enter onto Uus property wslf be tre11ted as 
a trespass. Please call sbould you have any runtter questions. 

Since • · ;/zr 
lie ~!!!.!n~ Metz, PLC . . tL ... 

·. 

·. 

SH/em ~;~~~:~· JUDGE -
CASE# Bncloaure (I) . . 

cc: Mr. Ben Pyon, BRA rremtcr Properties 
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Mt,'-.i, PARK & ASSOCIATEl 
ATTORNEYS AT lAW 

lRVONG~ • 
$ANQ ICUtN PAAK • 
mvEY. VUN 

76t t um.E RIVER TURNP1J<E 
Slm 404 

ANNANDALE. vtRGNA 22003 

• VA. OC l MD IAAS 
1 VAl DC BARS 

shanna A. Herbert, Esquire 
HERBERT AND METZ, PLC· 
19521 Judicial Drive 
Suite 100 
Fairfax, Virginia 22030 

Re: 2401 Gallows Road 
Dunn Loring, Virginia 

Dear Ms. Herbert: 

October 16, 1995 

TELEPHONI: (703) 9•4·7395 
FACSM.E (7~) 9·t~252 

Please note that this office represents The World Mission 
Church of Washington, D.c. '(hereinafter the "Church"), the owner of 
the above-referenced property and this letter is in response to 
your letter of September 19, 1995. 

A demand is hereby duly made for your client, Carolyn 
Hollander, to remove, within 10 days from the date of this letter, 
any and all of her properties or belongings, including any fence or 
other enclosures, located, placed, or encroaching upon the Church's 
above-referenced property. In the event that your client fails to 
so remove, the Church will seek a legal recourse against and hold 
your client responsible for all the damages suffered and expenses 
incurred. 

Thank you for your close attention this regard. 
contact me immediately, if you have any questions. 

IM: im 

Sincer ly your~ 

Ilryong Moon 

cc: The World Mission Church 
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., ~· .. . . . ..... · .· .•.• ·.. . . . ' ! . 
·~ · . . , 8 B 2 T R ua -----. -·-·- ---·----·· .. · 

--!;.;.-···-~-:r·· .. ~ ....,_,..... ... - . ·"··... .. ..... ,__.~.... . .... -• ..... ---
·:· -7'- • -:-.-:.:~ :~~ .• -: ... ~~ ·· ·. · _·. ~ .. iar an!_in.~atlcn "oi :th8 ·u of -nm ro11an ($lo.oo) -..CMb,____ . . . 
• + ~-· ·~·· ·~: ::-~; ·. · .. · ~-· .. in hand pWS, anr! ok _good ~ valUable ~idel'atial, the nceipt of ~ . · . . . 

. .. ' ;~~-!,_ :~ . . . '·.... . . .... • . . . . . . ____.._ .. 
-· .. . : , ...... rt~-..,... i ~.u ~~~-~-~!..~.pcu" c~oee hetebt"9l'.!"*-~. , .... -.-.. -~ ---·-----
··~·-~-.:.::::.:~~~::: ·~: -~ .~:: ·.:~.~c~~ .. -~ ~~-~-~·~.:~.~~the eaJ4 ~ .... ~. 

· . · .· -· . . · · · · . ·of the 84icond part u JODrr mwns Wl'Dl !'HE CDtDf L'.W IUQt'l' CF StJJlVl\Q&qP, 
.::..:.:.·:.::;;r:.-. - = .:.-:=- _.-: ·-:.:· -· .• ·••··-~·.-. ....• . ~-~~ ·---:.· ....... ·. ''!.";, •••. ••·• • • •• 0 0 • •• .. •• ·~ • • 

-.. -- :·:'·.fa. 
1 

. .. ----~:~-~t.certain.~of..lar¥1.~~:.~~ J»_p:ov~nta ~, si~'-·:.~:.. ____ . 
-· ·: · ·· · · 0 i :·lying and being in the Qamt:y of Fairfax, Viz9ini,a, ard mre particularly dee-

... : ··- . · :. · ~ .> . • c:ribed as follcws: 

::._-:::.-=~.: :· ~ :- § 
-· :;-:"" · · _·- ·· · ~ ~ tot 3-B, of a AeSJI:diviaion of IDt 3, Page 

.. _: .. _: .... ~; .. if . ·,-· --~-=~5~7~: u 

. ____ --~- . .-- ____ Fairfax Cl:Junty, Virginia-. .• . 

· ·---party ·ot t:te· first. part by Deed zecutdl!d 
in Deed ltdc 5428, at P.198 1210, aacnq the 
afareaaid Q:ulty ~ reaxda. 

~ 1hLs ~ is aide subject to a ~ Deed of Trust datEd 
..... Oc:tcber 25, 1980' and recctded in Daed Seck. 5510, at Page 881' azcng the ~ 
I 
T said o:dnty land recards, in· the ori9inal pt"in:ipal SJD of $82,500.00, of • . 
~ . . 

, VW:h there l'8lllins a pte sent principal CIUtSt:.llrdin; balance of 582, SOO. 00, 
- ·-·- - --.. .; ·-which .Deed of Trust the Peities of the aecad put hereby agree to asm:e and 

~ • pay as is evidenced by their acceptance henlof and aiJ)naturea ~· 
~--·-----a-· ..... ___ . . ~ CDJYeyance ~ JB5e ~ to the restricticna, ri~ts of VliY 
. · .- m!'-c:aditicns, if.\, a:mained in the deeds faminr:) the chain of title to .. 

this p:q:e:c ty. 

·1te _party of the first part covenants that i~ has the right to C'l'.X'IVe'f 

·the afaresa1d 14q:ea: ty unto the puties of the -.::enS putJ that the ~es 

a..eOmat of tJ:'e aecxnS part lhal1 have~ fa!!! aia'a thereof; that the puty of the 

....... ~ ~ fizst pirt has done m act to encud::er said lmS, ea:::epe aa here.inatcYe aet. 
-11M ITIIIIf - --- ......,._ ......_ ,... __ · farthJ · 81d that 1~· vUl- ee:ute suc:h tun:her eslllJr1JI'I:'e of the· lard as 1fa'/ 

. &7'1111--
,. te requisite aid rec nrery. · 

wrnas the fol~ •19na:ur- and r··~t ... ! ,·_ : 

·-- -----. -· ------ --·. ··-1.-lf/r"~ ;- ~----·lmU· 
• WitiJN( M. §fiiiiViiS 

fax Paia··· 
sec ~8-~4 a-3eo ~8-6~ .1 -
.;eo ~a-~4.1 
Cona14erat1on ---

~..,._v.., .</ K~'·"-V (SEAL) 
~ s. !CJWlS 

· PHJ:LADE1.PHIA ~, DC. , .s Virginia 
Corporattion 

•BYI au,~~~ AlAN • ~ , ttomey ~ 
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========.=============:.::.·-=~-=:..;...:::::;::=--....: ..... .. ~:·:.::~=: -···~...:..:.:;.;. .-.:..:....:.:.:.·.:...:.:·~--- ... 
. . .. 

: .. ··-----· . 
- __..,.,_ .- ····-

----.. ---------·-----·· ---··-· --··· 
-------:-...-------·:---- .. ·-·· --· ·-----------·---- ·-·-·---- ·-··- .. ...•. . . ···~... -

.. 

L4•0mal:l • ·~c.lcA&a 

- ·~-·~-----

--·~~,...=·--~ .. r=--:-==. •• "':-:-:;:-....:.:-.:.:....;--· --~ :..~.:.:.:. =-·----~ ...... ·- . --.a.--=:.:--=:-~·=:..:.·.- • .:o:: ..• • .• .,....,. 

---------~ .. ' ... 

'·- ... P.£CORO£J 1/CERtfi~E ~EXEr 

1981 JUL 13. PM 2• ItS 
FAII\rAX COUNT·Y. VA. 

:TESTE·~ t/ILL • .L 
~ -r·ra.,. 
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~ ---------- ....... _ ···~ 

~ ~ ! .: That for and in con1ideration ·of the· 1um ~f $5. OQ ca1h in · 
~ ~. il . 

• -..J ~ ~ ;, hand paid,· and for other aood and val~\Jle con1ideration, ·the 
-· -~ !!~~~-----.-..-~'··· . .. ·--·- ·--- - --- ···---+-------·-··-·~ 

;. receipt of which 11 hereby· acknowledsed, the partiel of the fir1t 

"b 
" ~ 
~ 

\~ ~ 
·~ 

d.-. 

l 
~~ 
''-:$ 
~ 
~ .. 

I <:)~ 

~? 
.J 
~ 
~ 
~ 
~ 

;6 

' J 

. . :!-. . . . 
ii · part do hereby grant, barJain, a ell and convey. vith G!H!RAL 
'I 
il r VAIUWft'Y OF T-ITLE, unto the pa~ty of the aecond pa!'t all of that 

·= certain tract or parcel of land located in Fairfax County, 
3 . ~ . 

Virginia, with all rlghte, vaya; ea1ementl~~rovement1 and 

.~ppur~nancea thereunto: 

BEGINNING at an iron pipe, nort&eaat corner of 
Lot 2, Page Acree in the •outh risht of vay line of 
Idylwood ·Road, Route 732, 221.43 feet, S 57• 09' !, 
from the point of curvature of Callow• Road; thence 
continuing wieh the 1outh right of vay line of Idylvood 
Road, S 57• 09' E, 91.07 feet to an iron pipe marking 
a point of curvature of a curve; thence coutinuing · 
131.87 feet with the arc of a curve bearing to the 
left: (radiue - 581.58 feet; delta - 12• 59' 20": 
tangent length - 66.22 feet: chord length - 131.58 
feet: chord bearing - S 63• 38' 40" E) to an iron 
pipe, northernmost corner of nov or formerly Jackson; 
thence departing aaid aouth liDe of ldylvood Road . 
and continuing with the veet line of Jac:kaon, S 184 

41' W, 82.69 feet to an iroa pipe, north line o£ Beech 
Street; thence continuing with the north line of Beech 
Street, N 11• 19' W, 42.71 feet to an iron pipe: thence 
departing said north line of Beech Street and contiDuing 
thro,h that portion of Beech Street vacated by Deed 
Book 035 at Page 651, S ta• 41' w. 35.00 feet to an 
iron pipe; thence R 71.19' W, 193.54 feet to an iron 
pipe; theace N 18• 41' E, 35.00 feet to an iron pipe, 
aouthea1teramo•t corner of aforeaaid Lot 2, Page Acre1; 
thence continuing with the ea1t line of Lot 2, N 26• 
49' 36" E, 123.86 feet to the BECIRIIING and containing" 
29.297 1quare feet. • 

AND BEING a part of the aame property aa conveyed 
- in Deed Book D-13 at Page 562 from Paul hiler, un­

married, 

AND ALSO including a part of the aame property 
conveyed to ~COLIN PAGE and AMRA KAJUE PAGE 
by virtue of a deed from the Board of Superviaora 
of Fairfax County dated 30 October, 1978 and recorded 
November 9, 1978 in Deed Book 5035 at page 651, 
among the afore1aid County land recorda . 

. !uPai_. Seo 08·84 · 
Seo 68-60. 
Seo 08·~4.1 0 Cona14erat1on ~ 
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I 

. :. f· ._.f.~ ... to ~vey t ~ ••.l~ l~d r · ~~t ~be p•r.~y of the 1eccmd part f 

(~hal~ have quiet po1u1floa of tba aama, free ~rOll all encumbranc~e; 
.-.• ( ,..,. ,... I . . 

~ ~d ~t they, th• p'a~ · ~ •. of ·tu t.r1tJ · · t:· will execute eucl! ----··----

·.1! further ••wreJ!C•• ·~~;~· d ~ .• r.•~uUite • 
lj WITNESS the folloviiaa 1ipaturu and 1eal1: · 
i! ,. 
1: 

STATE OF VIRGINIA 

COUNTY OF FAIRFAX 

) 
) II: 
) 

FRAn COLIR PAGE 

~-4 ~e.~ (SEAL) 

ANNA MARIE PAGE 

I, Alan S. Toppelberg, a Rotary Public in and for tbe 

· ~tate aDd County aforeea1d, do hereby certify that FRAMl COLIR 

PAGE, Jr. • ae the attorney in fact of the aforeaaid F'RAHX COLIR 

PAGE and ANNA KAJUE PACE ackDovledged that be aigned their namea 
a. 

to thia deed dated 24 April 1980, and further ackDovledged hia 

signature to thia i.Datrument aa the attorney in fact of aaid 

parties. 

, 

My Commission expire• 9 January, 1982 

----------·· ····--· ----
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Alan S. Toppelberg, No 
Public in md for the COt.mty 
of Fairfax, State of Vtrginla 
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• '1'IIIS IEED, IIIIJle thl.a ..2_5.~- clay cf -e-. ____ . ·-' 19 87, by 

an:S bebleen William M.f ~and Birl:ara K. b.lll::lll'd and wife, 

prtiea r1 the first prtr and QJy/CAIDf an:! Rltric:i.a~, Jusand ' wife, 
I Rlrtie8, tenants by the a'lt.irety with the CXIIIIDl law right of azr:vivtE"ship, 
I 

! .plrtit!B r1 the aecxnd Pl~l 
WI'INESS£'111, that for ani! in c:r:wdderat.ia\ c:f the a.am d. Ten Dc!llars, 

I 

• 
the alid .f4r'Cf of .the firat.prt da.p ha"tby_ grant ~nd convey, with galeral 

wsrmnty, unto the &lid parties.d the aeor.:md tart, as tenants by the El1tirety, . . . 
with the cx:rmat law right of.. &~rviYOr'ahi.p, it being intema1 ttat the fee 

ai.nple title to·'ali.d [%tper:ty ahlll be ·vesta! in said psrties r:1 the ae:x:rd 

plrt during their jai.nt lives.and thereafter fee airrple title stall ... be vestsJ 

in the Sll'Vivor d than, all dat o:rt.ain land "sitlate in Fairfax Ccu1ty, 

Virginia, am pll'ticularly deacribaS as ..folla~s: 

Iot JB of a re&Jbdivisim r1 Lot 3, PACES ACRES, and a 
pcrtim af wcated Beech Street as peE" resutdi'.ti.sial 
r eo::::ft!ed in Des! SOCK 549 o at psge 4 38, arrcng the lam 

; reaxds d. Fairfax Camty, Virc;i.ni.a • 

AND EEINJ ptrt cf t.he sama p:-cperty et:rtV'ejed 
to the Bcrrower-a her'ein by Ded3 reoxda:S •, 
in Oee:i Bodt 5725 at ptqe 691, ancn;r the mid 
lard rea:rds;-- · --

SUB.nrr, ~R, to rest:ric:tiau~ and EB seaents d reo:zd • 

• 
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. The aid parties c1 ,the.firat part c::aMnnte thlt it .fBa the . .,. . 

right~ ~ve.i tile mid land to the aid ·part;iee ~ ~ aecad part1 tbat it 
tJaa done no ad: to enanber the .una1 tlllt the IBid partiC!S t1 the" I80QnS EB~ 

a!all lave ~et posseasi.Cil .of -the a!d land, free fran al~ SM:Uftb:ancea, 
and t.tat 1~; the e:ld ptrtles ~ the first part, wlll arecut.e mc:h further 

aaannces af the lllid ·]and as nay be rcq.d.slte. 

~ the fol.~ng ~gnatur_es ard seale: 

~---~- . . ~Y= ~e..lb:.: u~,_ 
· - William M. t";tphens. •• 

., 

-~ 

• 

STA'rf; C£ VIICINIA 
BY:J,.:~ .. J.<,. ~ 

Barbara K. Stephens 

<DUN1'Y CE FAIRFAX, to-wi. t: 

The fore;o~nq i.nstrunent wsa adaludsigod bcfcre ne thia_.~~.s&Y 

of --~u_n .. e_ .... - ...... __ , 1.9 87, by . -~.JY.!!tl~m.JC.:..§.t.J!ehef!!..JI.!'_ClPJI!RitL.!C.:-~e.JW.~I!L-· 
·:1 My canrrtssim expires m the_tv.e_}!ay. a.2!.f.!!!!'.!!.1 . ..:.. .. .. ··' 

19. ~j . - . 
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·1. THIS DKID .. ~~~~ia 2Sth dar of October, 1993, b7 and b.twe•n CVT 
JfCARON and PATRICI~~ON,. huaband and wif•, G~RS: end CAROLYN 

HOLLANDIR, un~rr,ftd, GRANTS~: 
l 

w. I T N ! S S P. T H 

THAT, for and in conaideration of the a~ of TIN DOLLARS ($10.00) 
' and other sood and veluable conaideration, receipt of which ia harebr 

aeknowledaed, the GRANTORS do hereby arent, barsain, aell and convey, in 
fee aiaple and with General Warrentr of Title, unto the GRANT!!, •• and 
for her •ole and eeparate equitable eatate, th~ followina de1cribed 
propertr, ait~a~e. Irina and beina in Pairfaa Countr. Yirainie, to wit: 

Lot 38, of•a re1ubdiwiaion of·Lot 3, PAG!S ACRBS, and a portion of v1cated 
Beech StrP.et aa per reaubdiviaion recorded in Deed Book 5490, at Page 438 amona 

· t.he land recorda of Fairfax Count,, Virsinia. 

" AND BEING the sa .. property eooveted.lo GUY CARON and PATRICIA CARON, Huaband 
and Wife, by virtue of Deed dated June IS. 1987, recorded June 16, 19&7 in 
Deed Book 6758 at Pase 1848 amons the aforesaid land re~orda. 

This ,,rop•rt1 i a con.eyed to the GRAHl'!£ aa her soh and se~arau 
equitable tstate, free from the control and ~ritel rishta of the 
present or eny future spouse and fret from any curtesr or dower right• or 
inchoat~ rights of the present or any future spouse of the GRANT!!, all 
of whi~h ~re hereby eaprtssl, e•cludtd and with full rishta and complete 
authority in the GRANT!! to alien, convey, encumber and otherwise deal 
with •nd dispose of the s~ without the ne~essity of jo~der br or with 

. \. ~ her spouae. \ / 

---Thh conveyance ia INIIde su~jeet to th• cnvenant.l, condi tiona, 
reatricti~na, easements and rishts of wa7 of record. 

The GRANTORS eovenan.t that said GRANTORS have th• riaht to conver 
the afo~tsaid property: that the G~RS have done no act to encumber 
said property: that the GRANT!! ahaiJ hav~ quiPt Po••••~ion of aaid 
prop•rty: and that thf' GRANTOR5 will ~XPtutP Ruth furthP.r aaau~anee1 aa 
mar be requisitP.. • 

J 
Taa ""I' Nn.: 039•4•l3-ooG1•R 
cr,.ntP•'• Actdn .. ": R041 anva.woon RnAn 

D\INN LOMINC, YIMGINIA ::zn::7 
C'.c,naithtrat inn: $:?taft,ono.oo 
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CARON/HOLLAMDBR 
O.Pd dal.d O~tober 2S. 19'3 

Stat• of Yiraini• 
Pairha Count7 
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