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VIRGINIA:.

IN THE CIRCUIT COURT OF ALBEMARLE COUNTY

KATHERINE FITZGERALD SHIRLEY,

Plaintiff

v.
KATHERINE GRAY SHIRLEY,
11495 E. Aster Drive
Scottsdale, AZ 85259,
WESTERN FINANCIAL BANK,
23 Pasteur
Irvine, CA 92618

and

. ...

,...

-

MARY-SUSAN PAYNE, Trustee,
416 Park Street
Cha~lottesville, VA
22902,

..... \..

..

."J

I

- ... J

I

)
--)
::.~

Defendants

I

>-

CD

BILL OF COMPLAINT

Your Plaintiff, Katherine Fitzgerald Shirley, represents
follows:
1.

This

is

a

suit

for

a

declaratory

pursuant to the provisions of §8.01-184 et

judgment

~

of the

Virginia, 1950, as amended, for the construction and interpretatio,
of the provisions of a deed reserving unto the Plaintiff a lif
estate in real property situated in Albemarle County, Virginia,
hereinafter more particularly described.
2.
of

The Defendant, Katherine Gray Shirley, is a non-residen!'"'
who has an interest in rea~

the Commonwealth of Virginia,

property in this Commonwealth, and upon whom the Plaintiff requestr

service of process under the provisions of §8.01-329.

1

3.

Western

Financial

Bank is

a

National

bank with

its

principal office in California who has an interest in real property
in this Commonwealth, and upon whom the Plaintiff requests service
of process under the provisions of §8.01-329.
4.

By deed dated May 15, 1990, and recorded in the Clerk's

Office of this Court in Deed Book 1100, page 79, the Defendant,
Katherine Gray Shirley,
~provements

thereon,

conveyed a

lot or parcel of land with

lying near Greenwood in Albemarle County,

Virginia, and containing 43 and 17/160 acres (Greenwood Property),
to Martha Gray Shirley Bates and Katherine Fitzgerald Shirley,
Trustees of

"The Fairview Trust, 11

reserving a

life estate for

herself "and a life estate for the benefit of Katherine Fitzgerald
Shirley [the Plaintiff herein], in and to said real property.••

A

copy of this deed is attached as Exhibit A.
5.

Katherine Gray Shirley was married to James A. Shirley,

now deceased, and the Plaintiff, Katherine Fitzgerald Shirley, now
in her seventies, is one of their children.

The Greenwood Property

was the family home where your Plaintiff has resided since her
birth.

Katherine Gray Shirley also

resided at

the Greenwood

Property when she executed the aforesaid deed of May 15, 1990, but
in 1992 moved to Arizona to live with another daughter, Martha Gray
Shirley Bates.
6.

By deed dated January 14,

1994,

and recorded in the

Clerk's Office of this Court in Deed Book 1459, page 349, Martha
Gray Shirley Bates, Trustee of "The Fairview Trust, •• conveyed ••all
interest belonging to the party of the first part" in the Greenwood
Property to Katherine Gray Shirley, Trustee of The Katherine Gray

z.

Shirley Trust.

Appended to this deed is a statement signed·

Katherine Gray Shirley stating

11

that it was not her intent

create a life estate in Katherine Fitzgerald Shirley in said de d
dated May 15, 1990, but solely to per.mit said Katherine Shirley
reside with the undersigned during the life estate reserved
herself."
7.

A copy of this deed is attached as Exhibit B.
Katherine Gray Shirley's gift of a life estate in

Greenwood Property to Katherine Fitzgerald Shirley was complet d
upon the execution and recordation of the May 15, 1990 deed,

d

she cannot subsequently recall or revoke that gift.

B.

By deed dated May 28, 1998, and recorded in

Office of this Court in Deed Book 1710, page 476, Katherine Gr
Shirley, individually and as Trustee of The Katherine Gray Shirl

Trust, and Martha Gray Shirley Bates, individually and as successrr
Trustee for The Katherine Gray Shirley Trust, conveyed to Katheri e
Gray Shirley "all interest belonging to the parties of the fir t
part 11 in the Greenwood Property.
as Exhibit
9.

A copy of this deed is attach d

c.
By deed of trust dated May 28, 1998, and recorded in t e

Clerk's Office of this Court in Deed Book 1710, page 479, Katheri e
Gray Shirley, conveyed the Greenwood Property to Mary-Susan Payn

1

Trustee, to secure a note, in the principal amount of $209,500.0

1

held by the Defendant, Western Financial Bank.

A copy of this de d

of trust is attached as Exhibit D.
10.
paragraphs

Although
8

and

the
9,

deed
supra,

and
be~r

deed
the

of

trust

described

'n

purported

signature

pf

"Katherine Gray Shirley," the Plaintiff avers that these are not

3

the genuine signatures of her mother, Katherine Gray Shirley, who
is now 97 years of age and quite feeble.
11.

It is

the position of your Plaintiff that under the

proper construction and interpretation of the aforesaid deed of May
15, 1990, she has a vested life estate in the Greenwood Property.
The position of Katherine Gray Shirley, as expressed in a letter
from her attorney, Karen K. Sinchak, to Richard H. Barrick, your
Plaintiff's attorney,

dated June 16,

1998,

a

copy of which is

attached as Exhibit E, is that your Plaintiff does not have a life
estate in the Greenwood Property.
12.

Since the Plaintiff's life estate was not reserved from

the-conveyance in the deed of trust to Mary-Susan Payne, Trustee,
upon default on the obligation it secures foreclosure would proceed
without notice to your Plaintiff.
13.

Accordingly, there exists an actual controversy and an

actual ant'agonistic assertion and denial of right between your
Plaintiff and the Defendants concerning the proper construction,
interpretation and effect of the provisions of the aforesaid deed
of May 15, 1990 reserving unto your Plaintiff a life estate in the
Greenwood Property,
~

that is within the purview of §18.01-184 et

of the Code of Virginia,

1950,

as amended,

and that your

Plaintiff has a justiciable interest therein •
WHEREFORE,

your Plaintiff prays

.

that

the Court will

take

jurisdiction of this proceeding and construe and interpret the deed
of May 15, 1990, so as to determine that your Plaintiff has a life
estate interest in the Greenwood Property, superior to the lien of

I

i

Western Financial

Bank's

deed of

trust;

and

for

I
such further

consequential and incidental relief as may be necessary and propel.

d Shirley

I·~

Richard H. Barrick
Barrick & Deinlein, P.L.C.
528 East Main Street, Suite 2
Charlottesville, VA 22902
Counsel for Plaintiff

STATE OF VIRGINIA
CITY OF CHARLOTTESVILLE, to-wit:
· On the
J 6+
day of
J11.1~
, 1998 personally appear
before me, Janice M. Tomlin~
Notary Public in and for t
Commonwealth of Virginia, at large, Katherine Fitzgerald Shirl
who, after being duly sworn, stated that the allegations contain
in the foregoing Bill of Complaint are true to the best of h r
infor.mation, knowledge and belief.

a

My commission expires:

(nPrrcJ

31) ';)..fXX)
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BJ:

THIS DEED made this 15th day of

1990, by ar.d between

~y,

KATHERINE GRA% SHIRLEY • widow, party of tbe first part, and MARTHA
GRAY SHIRLEY BATES aDd D'l'BDlNE
·T~e

Fairview Trust•, purcu•nt to

16, 1990,
P.

o.

~rt!ea

F~JGDALD

~st

SHIRLEY. Trustees of

Aqredment

bPa~inq dat~~y
i~:

of the aecond part, whose addresa

Box 95, G-•envond, Vi:oinia 22932

WI T N B S S E T H
Tb•t for and in conaideration of the

1

~ro~isions

of said Trust

Aqroe-Dt, +:be party of the first part does heutby G. ft and
COHVU

uto the partiea of the aocond part, Tr\l•teea of

!fbe

Fairview Truat, the followiDq deacribed real property, beinq:
All that

thereon and

cert~tiD

lot or pa&cel of land vith im..,.roveiDftr.t,.

appurtenance~

thereunto

bel~nqinq,

Greenwood in Albe-arle CoUDty, Virqinia,

lyin~

cont~ininq

n-.ar
43 and

17/160ths of an acre, .are or less, and beinq tht. a4!me property in
every reapect aa thllt

herein by Jeed of

COftYeyecl

Katberin~

to the JNrty of the firsc. part

P. Pit:qerald,

May 14, 1J58, of reco=d iD the

ain~le,

b-ari

~

date

Clerk • • Office of the Circuit Court

of uid COWlty in Deed Book 343, paqe 238, and bei:aq .ore partintbe~in.

larly described
~be par~y

eau~

of the first pcsrt rese"ea unto herself a li!e

fo:- herself and a life estate !or the beaefit of Katherine

Fitaqerald Shirley, in and to said real propert?.

Thia eon•oyaace is . .de aub:,ct to appllc&ble ea.--ants,
r~atrictiona,

coveDanta aDd coaditioas

deeda and otber

con~iaed

ina~a~ coaatitu~inq

l

EXHIBIT A-

6

in duly recorded

con•tructiYe notice iD

Bt

I I 0 0FG 0080

the chain of title which have not expired by time limation
contained therein or otherwise become ineffective.
This conveyance is exempt from taxation pursuant to the
provisions of Virqinia Code Section 58.1-811(12).
WITNESS the followinq si9nature and seal:

(SEAL)

STATE OF VIRGINIA, AT LARGE
COOH'l'Y OF ALBE:4ARLE,

to-vi t:

Tbe fore9oin9 instrument was acknowled9ed before me by
Katherine Gray Shirley in tbe jurisdiction aforeaaid.
Gi~en

My

under -.y hand this

·l&th day of May, 1990.

collllliaaion expires: Pebruarv 29, 1992

7

'

.

Bt:

I 1nor Goo8 1

nmmerr RHD.. - - - - \

VDGINrA:

lH 1IIE ctER!t'S OFFICE rJE' 'DlE ClliOl1T CDlRl' rJE' AL1IMARtE ~
1mS DEED w PBESnn:m, Am

(I(

wrm ~ Aaam,

m01} L6 ... 19.2&_,

AIM1T1:m

m REQRl

at

stAT£ TAX
$
(039)
lDC.iL TAX
$
(213)
11tARm1t m: $
I d {) <212>
tU:lC'S PEE
PLAT
$$_tO_Cl:)
__ (301)
Sec.SS.l-502
srA1:E TAX
$
(038)
:W.L ~
$.----(220)
tcrAL TAX
$
(223)

'1t7tAL

$ I I •!) )

------

8

•
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0022;5
THIS

D~

ude thia 14th day of .i'anuary, 1994, by ancl between

IIARTHA GRAY SKIRLBY BATES 1 TrUatee of •The Pairviav Trust,"
purauant to Truat AgreDent bearing 1!ate
firat party 1 and

Mav

KA'l'SERIHB GRAY SHIRLEY 1

16, 1ttn, party of the

-rzuatee of

THE ICA'l'HERINE

GRAY SHIRLEY TRUST bearing dat• of January 14, 1994, party ot the
••cond part, who•• addr••• iea

P.o. Box 15587, Phoenix, Arizonaa

U'IJIUIHJII

'l'he Party of the first part does hereby GlWI'1' and COHVBY unto
the party of the ...cond part,

the following deacribed real

property, being:
Ali. intereat belonqing to the party of tba firat part in that
certain lot
appurtenance•

or·~

parcel of land vitb illproveunta tberaon and

thereunto

belonging,

lying

near

Greenwood

in

Albellarle County, Virginia, containincJ 43 and 17/110tlla of an acre,
•ore or leaa, and Ming the aaaa property 1ft evcy raap.ct aa that
conveyed to the party of tbe tint part banill by dead of D'ftiERIHB
GRAY SHIRLEY, aincJla, baariiag dab Jlay 15, 1110, of record in the
clart'a Office of tbe Circuit Court of AleS county in Daacl Book
II ~o

,

page 79 , and Ming 110re particularly ducribad therein.

This conveyance ia ude subject to applicable eaaeaenta,
rutrictiona, covenant• and condlt:

··n• c:ontainecl in duly recorded

deeda and other inatruaenta conatltuting constructive notice in the
chain of title vhicb have not expired by tiM 11mt:ation contained
therein or otharwi•• bacoaa ineffective.
'l'bia conveyance i• exaapt. froa taxation purauant to the
provlaiona of Virginia COda section
58.1-811(12).
,,

·~

EXHIBIT B

9

Br f lt59PG0350
Thia conveyanc.-.t is exempt from taY.ation pursuant
provisions ot Vil:qinia Code Section 51. ~-811 (12)

t::~

t!•e

•

.'
WITNESS the tollowing aiqnature and seal:

~~~~~13.z.
BATU

~ GR.~Y

SHI

Trustee of The Fairviev TrUst

STATF. OF ARIZONA

)

County of Maricopa

)

) ea.

The foregoing in8trument was acknowledqed·before •• by MARTHA
jurisdiction aforesaid. ;
----

GRAY_~jii~gY..Jl&T.E.S...in __the

..

.

GIVEN under my band this

14th

·:~

day of January, 1994 •

KARENTdfNcHAK
NDIIIyNIIc·SDofAitDI
ft&AR~a)PA ccunY

•

...,~. EJ;Jit~Sipl •• , .

Notary EXpiration Date

Notary Public

The undersigned hereby certifies that it was not her intent to
create a life estate in Katherine
dated May 15,

~990,

Fitzg~rald

Shirley in said deed

but solely to permit said Katherine Shirley to

reside with the undersigned dUring the life estate reaarved unto
herself.

KATHERINE GRAY SHIRLEY
·~"'

.

.....""
~

.

.

.:

.

., ,.·'
1. •

...

10

Kllt59PG0351
STATE OF ARIZONA
County of

)
) sa.
)

Me~icopa

The !ol•wqoinq

iraatrument vaa acJ-.novladqed before me by
juris~iction atoreuaid •

:;. JCATBERIHZ GUY SHIRLEY in the

:.s••
• 4

GIVEN

:.I

._.
po

und•;..:.,. h~andtt.ie 14th

day of January, 1994.

KAAEN K. SINCHAK
,.,.,.., .... ,.MIDftl
M~Aeo&;NTY

•

.., c:c.w. , ..........

Notary Expiration

/C-

D~te

Notary Public

... .,
.•

VDIGDIIA•

•io.

D m~ cr.BIIIt'S

O!'FICB

~ comrr,. ~:l
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•
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(213)
(212,
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( 301,

I

~

(1C5J

i
·---1_ _ _ _(031)

• _ _ _ _ (220)
. 1_ _ _ _(223)

• Jyrn

3
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r

11

~
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•
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007929

fHIS DEED male du~ 1Kth ~y ui ~Ia~·. I991. ~-.ad bftv.wn KA THERJSE OR.~Y SHIRLEY.

indi\iduaJJy lftd as Trustee .,( the K.\ THERI!'E

OR.~ Y SHIRLEY

TRl"ST illld

~l"RTH.~

GR." l

SHIRlEY BA'IES. indh. iduaJJ: .and i&.'t Sw:~hd TMt~ r« tht KA THE RISE GR.~ Y SHIRLEY TR( ""\ T.

panics of the fint p;an. Gr4111tnr... .and 1\.A THER1SE OR.-\ Y SHIRL£. Y. ~·of the sccoad pen. Or.anrtt.
"httw ad~ is: 'A"husc :addrcs$ is: llYq5 E · A~':Jkr

""Dr· ~~':.urir...dO.Ie, Az. g5-zsq

\\"lT~ESSI:TH

1M parties or· the fim pany do ~y ORANT. A.'1> CONVEY ~ich OE,."ERAL

WARR.~'-i"i

and ESGLISH COVESA.,IS OF TITLE unt.1 the pam. of the scc~nd J'lft.lhc follo•inl.iescribe.i raJ

pt'Opattlucaled 1D the Coumy of Albemarle, Virainia:
All inscmc belonP¥ to t1w parues of the fust pan in dw CeftallliOI or parcel ut" lcsd "itb
tmprovcmenas ~hereon aad appuftCJIInCCS lbcmmto beloqiq. l)·illl ncar (ireem,.._s m
AlbemArle Cuumy. \'irgan&a. CIJilUUUfti wll and %7il60lb .,r macrt. muft or lc~
BE~!G the ..anw pio~ in all rftJ't'.'U t i that ~eyed lioiD ~- Gray ShiriC).
sinslc. by deed bcariq the date of Aup&st 1:5. 19QO. recorded in 1be Clcrt•s Oftl.:c oftbc
Circuit Court of Albemarle CounC>. VirJi!U. in Deal Book 1100. at P11c 19.

This com-eyaoce is acmpt &om rumoa pursuam ro dac pt'O\isioas of §~1.1·1111 I~) oflbc Code

ofV"qiDia. l950,as amended.
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STATE OF f..\, j f i t cl
•
CITYICOL'NTYOF ( ) \ I I ,,.,~.

n......,,___ ..........

W..medliaA.ra,or [lh't;; .1
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STATE Of f\' U' ("t
rnYiCOI."'NTY OF ! '

.. •

•

\ l l ,,. ' ' } ,

I

•

10-Wit:

lbe fOI'CIOial inslrumcnr was Kbowlcdpd bdore me rbis ...£day of rf') J.
• JC)ql. ~
~ Oray Sbide)· Bates. indi\idually and a Sucmscr Trustee for :he Kalberine Gray i'ilirtt!." Trusr. iD
• Cii)··Coumy of fl l l 1 rC< t-C
•
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KAREN

K. SINCHAK, P.C.

ATIORNEYS AT LAW

Suice 115
8777 Ease Via de Vencura
Scottsdale, Arizona 85258
Karen K. Sinchak

June 16, 1998

Telephone: (602) 991-8101
Facsimile: (602) 991-7447

VIA CERTIFIED MAll,
RETURN RECEIPT REQUESTED

Mr. Richard H. Barrick
Banick & Deinlein, P.C.
528 E. Main Street, Suite 2
Post Office Box 1287
Charlottesville, Virginia 22902-1267
RE:

Letter to Martha Gray Shirley Bates and Katherine Gray Shirley dated May 20,1998

Dear Mr. B·arrick :
This letter is in response to your letter referenced above in which you have asked Mrs. Bates, as
trustee, to provide you an accounting for the Fair View Trust. In your letter, you indicate that this is an
irrevocable trust created for the benefit of your client, Katherine Fitzgerald Shirley. Your assertion is
incorrect. The Fairview Trust was a revocable trust (please see Article XXX on page 9 thereof); it is now
defunct. I have advised Mrs. Bates that she has no duty to provide an accounting to your client.
With respect to the May 15, 1990 deed transferring the 43 acre property in Albamarle County: that
deed pwported to resetve a life estate to Mrs. Shirley and her daughter, Kitty; however, Mrs. Shirley did not
ever intend to vest any interest in her daughter. To my knowledge, her daughter gave no consideration for
a life estate; to my Imowledge, Mrs. Shirley never filed a gift tax return declaring any gift to Kitty. As you
may lmow, Mrs. Gray recorded a new deed in 1994 wherein she transferred the property to her Arizona trust
and simultaneously clarified her lack of prior interest to create any interest in Kitty.
I trust this addresses all issues in your letter. Any further communication regarding these matters
should be addressed to me. Please refrain from any contact with my client, Mrs. Shirley, or her daughter,
Mrs. Bates. Thank you.
Sincerely,
KAREN K.. SINCHAK, P.C.

Karen K. Sinchak
KKS\ae
cc:
Ms. Katherine Gray Shirley
Ms. Martha Bates
EXHI~E
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VIRGINIA: · IN THE CIRCUIT COURT OF ALBEMARLE COUNTY

KATHERINE FITZGERALD SHIRLEY,

Plaintiff,
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KATHERINE GRAY SHIRLEY,
WESTERN FINANCIAL BANK,
MARY-SUSAN PAYNE, Trustee,
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Defendants.

C'•.J

c...:>
:::>

~
~;:.~~.::.~

&::::i:
c::o

~

Cf"\

-·'S

'-l

j
I

._,
:. ~==

'

ANSWER TO BILL OF COMPLAINT

For answer to this Bill of Complaint for a Declaratory Judgment
brought pursuant to the provisions of §8.01-184 et seq of the Code of Virginia,
1050, as amended, Mary-Susan Payne, Esquire prays and answers that because she
was not aware of being named as trustee, and has no knowledge of this matter, she
is unable to admit or deny the allegations as set forth in the Bill of Complaint.

CERTIFICATE OF MAILING
This is to certify that a copy of the above Answer to Bill of Complaint was mail ,
postage prepaid, to Richard H. Barrick, Esquire, Barrick & Deinlein, P.L.C., 528 E. Main Stree~,
Suite 2, Charlottesville, Virginia 22902 this 21st day of August, 1998.
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VIRGINIA: IN THE CIRCUIT COURT OF ALBEMARLE COUNTY
KATHERINE FITZGERALD SHIRLEY,
Plaintiff

v.

Chancery No. CH98-10,936

KATHERINE GRAY SHIRLEY, et al,
Defendants

DEMURRER

Your Defendant Katherine Gray Shirley, by Counsel, hereby files her
Demurrer to the Bill of Complaint herein seeking to dismiss the Bill of Complaint (suit for
Declaratory Judgment) herein filed by reason of the following:
1. The Bill of Complaint fails to state a cause of action at law or in equity
upon which relief could be granted, by reason of the fact that the Complaint on its face
neither shows nor describes any title in the Plaintiff which she might have obtained by or
through the alleged instruments recited in the complaint.
2. That there is no actual case or controversy alleged which would be
justiciable in a Bill for Declaratory Judgment.
3. That if there is an actual case or controversy as set forth in the
pleadings, Plaintiff has an adequate remedy at Law or in Equity.

I.
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Wherefore, your Defendant Katherine Gray Shirley prays that her
Demurrer be sustained and that the Cause be dismissed.
KATHERINE GRAY SHIRLEY

BY COUNSEL

Robert H. Blodinger, Esquir
403 Park Street
Charlottesville, Virginia 22902
Attorney for Katherine Gray Shirley
Phone (804) 293-9183
Fax (804) 295-2960
VSB#07650

CERTIFICATE OF MAILING
I hereby certify that a copy of the above pleading was mailed by first class

mail, postage prepaid on September 3, 1998 to:
Richard H. Barrick, Esquire
Banick & Deinlein, P. L. C.
528 E. Main Street, Suite 2
Charlottesville, VA 22902
Attorney for Katherine Fitzgerald Shirley

William R. Marshall, Jr., Esquire
Taylor, Hagen, Kauffinan & Pinchbeck
P. 0. Box 2465
Riclunond, VA 23218-2465
Attorney for Western Financial Bank

and to
Mary-Susan Payne, Esquire
416 Park Street
Charlottesville, VA 22902
ProSe

c:ff~f/.lt~~
Blodi~
Robert H.

VIRGINIA:
IN THE CIRCUIT COURT OF THE COUNTY OF ALBEMARLE

KATHERINE FITZGERALD SIURLEY,

Plaintiff,

v.

Case Number CH98-10,936

KATHERINE GRAY SHIRLEY, ET AL

Defendants.

DEMURRER
Comes now Western Financial Bank ("Western") and Mary-Susan Payne, Trustee ("the
Trustee"), by counsel and for their Demurrer to the Bill of Complaint filed against them states
as follows:
1. The Bill of Complaint fails to allege facts which set forth an actual controversy
between the plaintiff and Western and the Trustee pursuant to§ 8.01-184, et seq, (Declaratory
Judgments), for which the Court can grant relief either in law or equity.
2. The Bill of Complaint seeks an advisory opinion against Western and the Trustee
and as such is not justiciable either in law or equity.
3. If any actual controversy exists between the plaintiff and Western and the Trustee,
then the plaintiff has an adequate remedy in equity or law and any proceedings pursuant to
§ 8.01-184, et seq, is improper.

FIL ECI
98 S£P -4 PH 3: 09

WHEREFORE,

your defendants, Western Financial Bank and Mary-Susan Payne,

Trustee, pray that their demurrer be sustained, that this case be dismissed, and that they

l

awarded their attorney's fees and costs herein expended.
WESTERN FINANCIAL BANK

AND
MARY-SUSAN PAYNE, TRUSTEE

Of Counsel
William R. Marshall, Jr., Attorney
VSB#05694
TAYLOR, HAzEN, KAUFFMAN & PINCHBECK, PLC
Post Office Box 2465
Richmond, Virginia 23218-2465
Telephone: (804)649-9251
Facsimile: (804)644-1710

CERTIFICATE
I hereby certify that a copy of the foregoing Demurrer of Western Financial Bank
Mary-Susan Payne, Trustee, was mailed postage prepaid this 3n1 day of September, 1998, o
Richard H. Barrick, Esquire, counsel of record for the plaintiff, at his office, Barrick &
Deinlein, PLC, 528 East Main Street, Suite 2, Post Office Box 1287, Charlottesville, Virgi
22902-1287, and to Robert H. Blodinger, counsel of record for Katherine Gray Shirley, at
office, 403 Park Street, Charlottesville, Virginia 22902.

-2-
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VIRGINIA: IN THE CIRCUIT COURT OF ALBEMARLE COUNTY
~
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KATHERINE FITZGERALD SHIRLEY,

·~··;

Plaintiff
~

•'
....,

v.

--

:.

...

Chancery No. CB98-10,936

KATHERINE GRAY SHIRLEY, et al,
Defendants
MEMORANDUM IN SUPPORT OF DEMURRER FILED BY
KATHERINE GRAY SHIRLEY

Comes now your Defendant Katherine Gray Shirley, by her counsel, and
hereby sets forth her Memorandum in support of her Demurrer herein filed.
Preliminary Statement

"A Demurrer admits the truth of all material facts properly pleaded. Under
this rule, the facts admitted are those expressly alleged, those which fairly can be viewed
as impliedly alleged, anJ those which may be fairly and justly inferred from the facts
alleged." Runion v. Helvestine, 256 Va. 1, _

S.E.2d _(1998). For this reason,

Defendant Katherine Gray Shirley will not repeat the facts alleged in the complaint, except
as necessary and material in support of her argument made herein or to point out
inconsistencies within the pleadings.
Additionally, it is noted that because of the confusing similarity of the
names of the Plaintiff Shirley and Defendant Shirley that the Plaintiff will hereinafter
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If there was no grant of a life estate to Katherine Fitzgerald Shirley as

alleged in Second, above, then clearly First and Third need no further argument. For that
reason Katherine Gray will present law only on the issue of whether there was a grant.
"In construing a deed, the court must discern not what the grantor meant

to express, but what the words chosen actually do express." Goodson v. Capehart, 232
Va. 232,349 S.E.2d 130 (1986). In Goodson, the issue before the Court was a deed
which contained in its preamble "This Deed, Made this 19th day of September ---------,
parties of the first part and Curtis and William Holderfield jointly and equally as long as
they both live and at their death to go to their heirs--parties of the second part". The
gr~ting

clause of the deed merely conveyed the property to ~'parties of the second part in

fee simple". A clear ambiguity was presented by the conflict in said deed, and the Court,
recognizing that the Holderfield heirs were relying on ~~he familiar rule of interpretation
requiring the court to ascertain the intent of the parties from the entire instrument and to
construe it so as to carry out that intent", Moms v. Bernard, 114 Va. 630, 633, 77 S.E.
458,460 (1913), emphasized instead that ~'The true inquiry is not what the grantor meant

to express, but what the words do express." Mo"is, 114 Va. At 633, 77 S.E. at 460. The
court recognized that where ~'the intent of the parties is unclear and cannot be readily
ascertained within the four comers of the deed, so as to ovenide all other principles of
construction" that the deed was ambiguous. It then went on to decide that "Where the
granting clause conflicts with other parts of the deed, and the intent of the parties cannot
be ascertained, the grant clause prevails.", because "operative words of conveyance are
indispensable to the efFectiveness of a deed." Goodson, at page 23 7.
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The Court has spoken more recently and more forcefully on the necessity
of a granting clause in a deed. "The requirements for a deed are "competent parties, a
lawful subject matter, a valuable consideration, apt words of conveyance, and proper
execution.".Lim v. Choi, 256 Va. 167, _S.E._, (Decided June 5, 1998) citing

Morison v. American Ass'n, Inc., 110 Va. 91, 92, 65 S.E. 469,470 (1909). "A writing
need not be in any particular fonn to constitute a deed.-Nonetheless, a document
purporting to convey title must contain operative words manifesting an intent to transfer
the property." Lim v. Choi, supra.
Reviewing the above cited cases as a whole, one can conclude that where
a granting clause conflicts with other portions of a deed and the intent of the parties
cannot be ascertained from the four comers of the deed, that the granting clause will
prevail. It is further clear from Goodson, supra that "in construing a deed the court must
discern not what the grantor meant to express, but what the words chosen acutally do
express.
Now looking at the deed from Katherine Gray Shirley dated May 5, 1990,
what are the operative words related to conveyancing of the estate claimed by PlaintifF?
Those words are not a grant at all. The operative words of grant (or reservation as the
case may be) are ''The party of the first part reserves unto herself'. Following those
words are descriptions of the two estates which are so reserved, the estates which the
operative word "reserves" modifies. Those two estates which are reserved are "a life
estate for herself, and secondly "a life estate for the benefit of Katherine Fitzgerald
Shirley". There is nothing else on the face of the deed which would indicate a contrary
intent to the operative word of "reserve". In order for the Court to recognize any present
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estate in Katherine Fitzgerald, it would have to rewrite the reservation clause adding
words of Grant. As the Court said in Goodson, supra at page 236, "The deed before us
cannot be said, clearly and unequivocally, to manifest such an intent, unless the court
supplies words to amplify its meaning. We are unable to alter its language. The intent of
the parties must be gathered from the language they actually used, if that can be done."
If argument is made that the words in the reservation clause "for the benefit

of Katherine Fitzgerald Shirley are in conflict with the prior words of"reserves unto
herself, then by rules of construction, that conflict is resolved to favor the prior words.
'Where two clauses are irreconcilably repugnant in a deed, the first prevails, Camp v.

Camp, 220 Va. 595,598,260 S.E.2d 243 (1979).
Is there a conflict or ambiguity in the use of the words which reserve a life
estate in the life of another? Clearly, a life estate can be reserved per autre vis, for the life
of another. Clearly Katherine Gray Shirley could have reserved a life estate for the life of
any number of persons. She could later sell and convey that life estate. See Foster v.

Foster 153 Va. 636, 151 S.E. 157 (1930) involving the conveyancing of a life estate. Life
Tenants can bring Partition against co-tenants. Whitby v. Overton, 243 Va. 20 413 S.E.2d
42 (1992). It is an estate, which while ofless dignity than a fee simple, can enjoy many of
the rights of a fee simple owner during the measuring life.
Katherine Gray Shirley reserved a life estate in herself for the benefit of her
daughter and it was up to her, when and if in the future she so chose, to convey that
reserved interest to her daughter Katherine Fitzgerald Shirley. However, in this instance,
as the complaint will show, Katherine Gray Shirley subsequently reacquired the fee simple
title, and thus through the doctrine ofMerger, the two reserved estates would have
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merged into the fee. "Merger is described as the annihilation of one estate in another. It
takes place usually when a greater estate and a less coincide and meet in one and the same
person, without any intermediate estate, whereby the less is immediately merged - that is,
sunk or drowned in the greater. To this result, it is necessary that the two estates should
be in one and the same person, at one and the same time, mone and the same right."

Newsome v. Scott, 200 Va. 833, 108 S.E.2d 369 (1959). Katherine Gray Shirley never
took the second step of deeding and conveying the life estate to Katherine Fitzgerald
Shirley before it merged.
There is no ambiguity in the deed. The Court in fact does not have to
u~e or exercise any rules

of construction because there is no ambiguity. The words of

grant are ''reservation", and there is nothing to the contrary within the four comers of the
deed to suggest any ambiguity at all. The pleadings themselves negate a delivery or a
completed gift because the Plaintiff was not a Grantee or Party in her own right to that
deed. The pleadings on their face, admitting the facts alleged therein, fail to show any title
other than a life estate for the life and benefit of Katherine Fitzgerald Shirley, reserved in
Katherine Gray Shirley which was later merged into the fee. The pleadings do not allege
that at any time this reserved life estate conveyed to Plaintiff. Plaintiff uses the
Declaratory Judgment Action for the purpose of requesting the Court to draw the deed to
her which she never received from her mother. It is respectfully submitted that this the
Court cannot do through the guise of a Declaratory Judgment action.
2. There is no actual case or controversy:

Plaintiff alleges that the actual case or controversy requisite for the
bringing of a Declaratory Judgment action arises from three events.
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The first event, referred to in Paragraph 6 of the Complaint, is an
appendage to a deed dated January 14, 1994 of record in said Clerk's Office in Deed
Book 1459, page 349, wherein Katherine Gray expresses that it was not her intent to
create a life estate in Katherine Fitzgerald. The second event, referred to in Paragraph 9
of the Complaint, was a deed of trust dated May 28, 1998, of record in said Clerk's Office
in Deed Book 1710, page 479 which conveyed the property in Trust to secure a loan from

Defendant Western Financial Bank. The third event, referred to in Paragraph 11 of the
Complaint is a letter from Karen K. Sinchak, Esq. to Richard H. Barrick, Esq. dated June
16:P 1998 which again expresses the intent that Katherine Gray Shirley never intended to
vest any lifetime rights in Plaintiff.
Examining each of these alleged expressions of controversy in turn, the
first referred to, the notation on a 1994 deed, does not contain any threat to oust Plaintiff
from the property, nor does it express any intent to file suit to quiet title, or take any
action at all. It is merely an expression of what Katherine Gray Shirley intended. Clearly
her expression of intent alone could have no bearing on the rights of a party vested in the
property. Again the Deed of Trust makes no mention of the life estate;, but the Grantee
thereunder, Western Financial Bank, would only take the estate which the Grantor owned
in the property. There is no threat made by Western Financial Bank to claim against the

PlaintUI: or any indication that they would or could proceed against the claimed life
interest. Practically;, if there had been a reservation of the life estate in question from the
Deed ofTrust, the position of the Plaintiff would not have been different. She would have
still claimed that such reservation was contrary to her title rights and subject to this action.

Nor does the letter of Karen K. Sinchak, Esq. threaten any action. The issue of whether
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there is a case or controversy before the Court is well briefed by Western Financial Bank
in its Memorandum. It is clear that the above three events do not rise to an actual

antagonistic assertion of a right or a denial of a right between the parties required by the
cases cited by Western Financial Bank in its Memorandum.
3. Plaintiff has other adequate remedies.

Plaintiff can file a Bill for Reformation of the Deed by which she claimed
she was granted or entitled to a life estate. Likewise, if she believes, as alleged, that an
interpretation of that deed already grants her a life estate, she has the right to file a suit to
Quiet Title against the very same Defendants she has filed this Declaratory Judgment
action against to quiet her title from the alleged clouds which they have subsequently
recorded against her title. Declaratory Judgments "are intended to supplement rather than
to supersede ordinary causes of action and to relieve litigants of the common law rule that
no declaration of rights may be judicially adjudged until a right has been violated.
Preventive relief is the moving purpose. Whether or not jurisdiction shall be taken is
within the sound discretion of the trial court. Something more than an 'actual
controversy' is necessary. In common cases where a right has matured or a wrong has
been suffered, customary processes of the court, where they are ample and adequate,
should be adopted." Williams v. Bank ofNorfolk, 203 Va. 657, 125 S.E.2d 803 (1962).

InBlodinger v. Broker's Title, Inc., 224 Va. 201,294 S.E.2d 876 (1982), the Court found
it necessary to conclude that there were no other adequate remedies. "While this court
and lower courts have, in obedience to Code§ 8-585, given a liberal interpretation to the
Declaratory Judgment Act, they have nevertheless recognized that the power to make a
declaratory judgment is a discretionary one and must be exercised with care and caution.
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It will not·as a rule be exercised where some other mode of proceeding is provided."

(emphasis added)LibertyMutual/ns. Co. v. Bishop, 211 Va. 414,177 S.E.2d 519
(1970).
CONCLUSION
Accordingly, Plaintiff has not stated a case in Law or in Equity on which
she can be granted relief, by virtue of the fact that the very instruments on which she relies
and pleads are unambiguous on their face and on their face fail to grant any interest to her.
Further there appears to be no current antagonistic threat or claim against her claimed
interest, but notwithstanding the possible existence of such a claim which would escalate
t~ a case

or controversy required for obtaining Declaratory Judgment relief, PlaintifF has

and can avail herself to the other more common remedies which are available to her as
herein stated.
Respectfully submitted,
Katherine Gray Shirley
BY COUNSEL

Robert H. Blodinger, Es ·
403 Park Street
Charlotteville, Vtrginia 22902
Attorney for Katherine Gray Shirley
Phone (804) 293-9183
Fax (804) 295-2960
VSB#07650
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VIRGINIA:
IN 1HE CIRCUIT COURT OF 1HE COUNTY OF ALBEMARLE
KATHERINE FITzGERALD SHIRLEY,

Plaintiff,

v.
Case Number CH98-1 0,936

KATHERINE GRAY SHIRLEY
AND
WESTERN FINANCIAL BANK
AND
MARY SUSAN PAYNE, TRUSTEE,

Defendants.
MEMORANDUM OF LAW IN SUPPORT

Comes now Western Financial Bank ("Western") and Mary-Susan Payne, Trustee ("the
Trustee"), by counsel, and for their memorandum in support of their demurrer to the Bill of
Complaint filed by Katherine Fitzgerald Shirley ("Katherine Fitzgerald"}\ seeking a declaratory
judgment, sets forth the following:

I.

PRELIMINARY STATEMENT

In 1998 Katherine Gray gave a note payable to Western in the amount of $209,500.00
secured by a Deed of Trust on certain real estate located in Albemarle County, Virginia, said real
estate containing 43 and 17/16(Jhs of an acre ("the real estate"), wtder which Deed of Trust MarySusan Payne is the trustee ("the Trustee"). The plaintiff, Katherine Fitzgerald Shirley
("Katherine Fitzgerald") has joined both Western and the Trustee seeking a judgment against

The plaintiff is Katherine Fitzgerald Shirley and one of the co-defendants is Katherine Gray
Shirley. Because of the similarity of their names, the plaintiff, Katherine Fitzgerald Shirley will
hereafter be referred to as ''Katherine Fitzgerald" and the co-defendant, Katherine Gray Shirley will
be referred to as "Katherine Gray".
1
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them. This me~orandum addresses the propriety of Katherine Fitzgerald seeking a declaratory
judgment against Western and the Trustee.
ll. FACI'S

Katherine Gray as the then owner of the real estate at issue, conveyed same to Martha
Gray Shirley Bates and Katherine Fitzgerald (the plaintiff herein) as Trustee of the Fairview
Trust, by deed dated May 15, 1990, recorded in the Clerk's Office of this Court on May 16, 1990,
in Deed Book 1100, page 79. In this deed the following language appears:
"The party of the first part [Katherine Gray] reserves unto herself a life
estate for herself and a life estate for the benefit of Katherine Fitzgerald Shirley
[the plaintiff], in and to said real estate".
In 1994 another conveyance of the real estate was made.
By deed dated and notarized on January 14, 1994, and recorded March 16, 1995, in the
Oerlc's Office of this Court in Deed Book 1459, page 349, the real estate at issue was conveyed

by Martha Gray Shirley Bates, Trustee of the Fairview Trust to Katherine Gray, Trustee of the
Katherine Gray Trust. In this deed the following language appears, after which the signature of
Katherine Gray appears (which has been notarized):
"The undersigned [Katherine Gray] hereby certifies that it was not her
intent to create a life estate in Katherine Fitzgerald [Shirley] in said deed dated
May 15, 1990, but solely to permit said Katherine Shirley to reside with the
undersigned during the life estate resetved unto herself."
In 1998 there was another conveyance of the subject real estate.

By deed dated May 28, 1998, recorded on June 3, 1998, in the Clerk's Office of this Court
in Deed Book 1710, page 476, Katherine Gray (individually and as trustee of the Katherine Gray
Trust) and Martha Gray Shirley Bates (individually and as successor trustee for the Katherine
Gray Trust) conveyed to Katherine Gray, individually, the subject real estate.
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As

st~ted

in the Preliminary Statement above, thereafter, Western made a loan o

Katherine Gray in the amount of $209,500.00, received a negotiable note in exchange, a
secured a Deed of Trust on the real estate as collateral for its loan.

III.

ARGUMENT

Western and the Trustee, having demurred to the Bill of Complaint filed against the ,
for the purposes of this argument, all facts pleaded in the Bill are admitted. See Burks', Pleadi
and Practice, 41b edition, § 'lJJ7, et seq. What then does the Bill of Complaint allege which is tak
as admitted and what relief is sought?
The Bill of Complaint alleges the same facts summarized above. In addition, the Bi
recites that Katherine Gray (now in her nineties) is the mother of Katherine Fitzgerald (now i
her seventies), that the real estate was the residence at one time for the family and that Katherin
Fitzgerald has resided there since her birth. Further, it is alleged that the signatures
"Katherine Gray'' on the deed to Katherine Gray and on the Deed of Trust "are not (th
genuine signatures of her mother, [Katherine Gray]", and that in correspondence from a
attorney in Arizona dated June 16, 1998 (attached as Exlubit E to the Bill), who purported}
represents Katherine Gray, among others, has maintained that Katherine Fitzgerald does no
have a life estate. In part said letter states:
"With respect to the May 15, 1990, deed transferring the 43 acre property
in Albemarle County: that deed purported to resetve a life estate to Mrs. Shirley
and her daughter, Kitty; however, Mrs. Shirley did not ever intend to vest any
interest in her daughter. To my knowledge, her daughter gave no consideration
for a life estate, to my knowledge, Mrs. Shirley never filed a gift tax return
declaring any gift to Kitty. As you know Mrs. Gray recorded a new deed in 1994
wherein she transferred the property to her Arizona trust and simultaneously
clarified her lack of prior interest to create any interest in Kitty".
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The pl.aintiff, Katherine Fitzgerald, prays that the court take jurisdiction under the
Declaratory Judgment Act and determine that (i) Katherine Fitzgerald does indeed have a life
estate and; (ii) that the life estate of Katherine Fitzgerald is superior to the Deed of Trust of
Western.
Nowhere in the Bill is there an allegation that Western or its Trustee have denied the
exercise of any right which Katherine Fitzgerald or Katherine Gray may have to the real estate;
nor is there an allegation that Western acting through its Trustee has foreclosed or threatened
foreclosure proceedings; or is it alleged that there is an antagonistic assertion by Western of any
right it might have. In addition, there is no allegation that Western may enforce any rights it may
have, which present fear is imminent and real. In fact, there are no allegations in the Bill against
Western and its Trustee which are judiciable for which the Declaratory Judgment Act envisioned
and, as such, the Bill seeks a pure advisory opinion from the court and nothing more.
The position of Western and its Trustee is that the plaintiff's position is not well-plead
nor judiciable under the Declaratory Judgment Act (the "Act") and that there are adequate
remedies in law and equity to which the plaintiff may avail herself in the future. The demurrer
of Western and its Trustee should be sustained under the Act and cases decided thereunder.

IV. THELAw
Section 8.01-184, et seq, of the Code of Virginia provides as follows:
"In cases or actual controversy, circuit courts within the scope of their
respective jurisdictions shall have power to make binding adjudications of right,
whether or not consequential relief is, or at the time could be, claimed and no
action or proceeding shall be open to objection on the ground that a judgment
order or decree merely declaratory of right is prayed for. Controversies involving
the interpretation of deeds, wills, and other instruments of writing, statutes,
municipal ordinances and other governmental regulations, may be so determined,
and this enumeration does not exclude other instances of actual antagonistic
assertion and denial or right". (Emphasis added).
-4-

I

The Act is applicable only to cases where there exists an actual controversy. "The woris
'actual controversy', and 'actual antagonistic assertion and denial of right' as used in the Act weJ
intended to prevent the consideration of moot questions by the court and not to deprive tT
courts of jurisdiction to enter a declaratory decree where there is actual antagonistic assertiT
and denial of right".

llA

Michie's Jurisprudence, Judgments and Decrees,§ 219. The

Al

however, "was not intended to vest [courts] with authority, to render advisory opinion, to decid\
moot questions or to answer inquiries which are speculative". City of Faiifax v. Shanklin, 205 V .

'221, at 229 {1964). The controversy envisioned by the Act is one ''where specific adverse claim ,
based upon present rather than future or speculative facts, are ripe for judicial adjustment". Se

Fairfax, supra, at 229. In the case at bar the plaintiff alleges no controversy, adverse claim, o
antagonistic assertion by Western and its Trustee against the plaintiff, and as such, there exist
no judiciable issue as far as Western and its Trustee are concerned as set forth in the Bill o
Complaint. Court interpretation of the Act supports the position of Western and its Trustee tha
there must be "actual controversy'' and an ''antagonistic assertion" by the plaintiff and none i
asserted in plaintiff's Bill in the case at bar.

In Chick v. MacBam, 151 Va. 60 (1931), the court found that an actual controversy existe
when under a renewal term of a commercial lease for a warehouse, the landlord contended tha
the rent for the renewal term was $275.00 per month and the tenant asserted that the rent for the
renewal term was $235.00 per month. There was an assertion of rights between the litigants; in
the case at bar no similar assertion exists. In Williams v. Bank of Norfolk, 203 Va. 657 {1962), a
car dealer sold floor-planned financed vehicles without curtailing its debt due the bank. The bank
sought declaratory relief against the dealer who had threatened eleven civil actions against the
bank because criminal charges had been brought against him. The court denied declaratory relief!

-5-

45

because the b~nk's petition alleged no controversy as to the right of the bank to defend future
actions at law should they be instituted by the dealer nor did the petition allege an adjudication
of the rights of the parties but an adjudication of the facts, which was the real issue, i.e., whether
the bank made a full, correct and honest disclosure of facts which formed the basis of the
criminal charge against the dealer. This, the court decreed, was insufficient to support an action
for declaratory judgment. In the case at bar plaintiff seeks an adjudication of facts, not the law,
as to forgeries and the intention of the creator of an alleged life estate.
Likewise, in Shell Oil v. Hickman, 716 F. Supp. 931 (W.D. Va. 1989), the court was
confronted with an action instituted by Shell under the federal declaratory judgment act. Here
the court was asked to decide whether the two year statute of limitation for Virginia or the four
year statute of limitation of Mississippi was applicable for an action for wrongful death. Hickman
alleged that such an action as to the applicable statute of limitation did not meet the threshold
question of an actual case or controversy because Hickman had not filed suit against Shell. The
court in finding that it had jurisdiction stated that some courts have found that the
commencement of a lawsuit need not be a prerequisite but that a fear of enforcement of a right
may be judiciable under the Act if such fears are "real and immediate, based upon actions or
representations of one's potential adversary". See 716 F. Supp. at 934. There, the court found
that Shell's fears were justified based upon representations of counsel for Hickman that suit
would be instituted, and that such fears were "real and immediate". In the present case no action
has been alleged that in the future Western or its Trustee will take any action against any party.
likewise, in City of Fairfax v. Shanklin, 205 Va. 227 (1964) there was a challenge to the
authority of the Board of Zoning Appeals to issue special use permits for apartment construction
where there was "no specific case regarding apartment usage...involved in [the] case". The court
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ruled that the~e was no "actual controversy''existing between the parties, nor was there an "actu 1
antagonistic assertion and denial of right" as to the litigants. The court, in denying declarato
relief stated:
"The controversy must be one that is judiciable that is, where specific
adverse claims, based upon present rather than future or speculative facts, are
ripe for judicial adjustment". (Citations omitted). 205 Va. at 229.
Further, in Erie Insurance Group v. Hughes, 240 Va. 165 (1990), involving the denial o
coverage by two insurance companies for an incident involving injury and death in a two-ca
collision, the court denied jurisdiction for declaratory relief because all of the proper parties wer
not before the court. The court said in passing:
" ...declaratory judgment does not lie just because the parties disagree ... .
To vest the court with jurisdiction, the controversy must be justiciable.. .
'Enactment of the declaratory judgment statutes did not vest the courts with
authority to render advisocy opinions, decide most questions, or answer merely
speculative inquiries'... To the contrary, this purpose is 'to afford relief from the
uncertainty and insecurity attendant upon controversies over legal rights'."
[Citations omitted] 240 Va. at 170.

In Hop-In Food Stores v. Serv-n-Save, '131 Va. 206 (1989), the court was confronted wit
action the parties took under a lease as to whether the rights of the parties were judiciable unde
the declaratory judgment statute. Hop-In, as owner, leased a portion of its land to Serv t
operate as a gasoline island to serve customers under a 10 year lease with options to renew
Approximately 4 years after the lease was entered into, Hop-In sold and leased back the rea
estate to another and then, subsequently, notified Setv that it, Hop-In, was cancelling its leas
with the new owners and that Serv had 10 days to remove its gasoline equipment. When Se
failed to remove its equipment within 10 days, Hop-In then removed the gasoline equipment an
the new owners of the real estate leased the premises to Davis. Davis then proceeded to instal
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its own gaso~e equipment to operate the premises as a self-service gasoline station. Thereafter,
Hop-In notified Serv that the latter's equipment had been removed and were placed in storage.
Serv thereafter wrote Davis (the new tenant which operated the self-service gasoline
station) that it, Serv, would sue all employees and customers of Davis, if either entered upon
Serv's leased area or in any way interfered with Serv's right to sell gasoline and other petroleum
products in the leased area. Hop-In then filed its declaratory action seeking an adjudication of
its rights, and those of Serv and Davis. Subsequently, Serv filed a motion for judgment against
Hop-In, but not Davis, seeking damages for common law trespass for removing Serv's gasoline
equipment.
The court found that a declaratocy action was appropriate. In so ruling the court reasoned
that Davis had no standing in Serv's separate suit against Hop-In to protect its rights, nor did
Davis have the right to file an independent action at law or suit in equity, but would have to wait
until Serv fulfilled its threat to sue customers and employees of Davis for trespass. In addition,
Davis had a real, present threat of imminent action against him by Serv and because of this Davis'
claim was judiciable. In the case at bar, the plaintiff has not plead an imminent action against her
or her alleged interest by Western under the theory expounded in Hop-In, supra.
Both the Virginia Supreme Court and circuit courts have construed the Act when the
issue involved the interpretation of documents when such writings effected interests in real estate
such as the case at bar. In each instance, the issue of whether or not there was an actual
controversy or antagonistic assertion is addressed by the courts in order to determine whether
or not a justiciable issue is presented to the court by the moving party through pleadings.

In Yukon Pocahontas Coal Co. v. Ratliff, 175 Va. 366 (1940), Yukon purchased coal, oil,
gas rights and timber rights, together with easements of rights of way to remove such minerals
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and timber

~t,

all of which were recited in its deed. Yukon alleged in its petition for a

declaratory judgment that the owner of the surface of the real estate was dividing land int a

r

subdivision of residential lots, with streets and alleys; was conveying lots to individuals; and w s

allowing buildings and improvements to be erected, all of which was adverse to the interests

Yukon in its development and use of its mining interests. Further, the petition prayed for n
adjudication of the rights of Yukon vis a vis the rights of the owner of the surface of the re I
estate. In finding that declaratory relief was sufficiently plead in Yukon's petition and overruli g
the surface owners demurrer to the petition, the court said:
"The allegations of the bill show that there is an 'actual controversy' and
an 'actual antagonistic assertion or denial of right' between the parties, since it
alleges that the controversy involves not only a denial of the implied rights,
easements and privileges claimed by the appellants (Yukon] but a denial of the
·rights expressly granted eo nomine in the deed".175 Va. at 372.

Circuit courts have also consistently ruled that not only must there be an actual controversy b,t
there must be an antagonistic assertion of a right or a denial of a right between the parties in
controversy involving real estate.
In Kincheloe v. Spotsylvanw County, 13 Va. Cir. 133 (Cir. Ct of Spotsylvania-1988)
Kincheloe sought declaratorj relief as to the terms and conditions of a deed of conveyance whic
contained a repurchase provision. Kincheloe sought, among other things, specific performan
of the repurchase provisions of the deed, or, alternatively, that the real estate had been "taken
by the County and prayed for the appointment of commissioners to establish the value of the rea
estate. Alternatively, Kincheloe plead that should the deed of conveyance be determined void
an award of damages against the County for use and occupancy from the date the real estate was
conveyed was in order.
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Speaking to the application of the prayer for declaratory relief, the court sustained the
demurrer and found that Kincheloe in his allegations averred that there was standing to seek
specific performance, and that "there was no preventive relief to be afforded" under the
declaratocy judgment statute. "The claim is fully matured, the wrong has been suffered, and the
issue is ripe for adjudication through the customary processes of the court". 13 Va. Cir. at 135.
Such is the case at bar.
likewise, in Cleve Marsh Hunt Club v. Davis, 20 Va. Cir. 142 (Cir Ct of Caroline County1990), the plaintiffs sought the interpretation of a contract provision for the sale of real estate
which contained an access easement and the conflllllation of a right to exercise an option to
renew a lease of another parcel of land which also contained another access easement. The
parties performed the contract provision and a deed was given. A little over 10 years later, the
widow of the contracting party informed the purchaser and the lessee (both Cleve Marsh Hunt
Club), that access to the property purchased would thereafter be denied and as well as a denial
of the Club's right to exercise their option to renew the lease. The court found because there was
a genuine dispute as to the right of way and the exercise of the renewal option, there was an
actual controversy and judiciable issue.
Finally, in.Kontzias v. CVS, Inc., 44 Va. Cir.161 (Cir Ct of Fairfax County-1997), Kontzias
brought an action seeking the establishment of the enforceability of a lease which allegedly was
breached by CVS and sought damages should CVS fail to perform its obligations. In sustaining
the demurrer to the petition for declaratory relief the court said:
" ...the Virginia Supreme Court has ••. clearly interpreted the statute to
provide that where a plaintiff has an adequate remedy at law or equity, the action
is not one for declaratozy judgment••• The Virginia Supreme Court has further
held that, 'as a rule', exercising jurisdiction over a declaratory judgment action is
precluded where 'some other mode of proceeding is provided'... In this case,
-10-

so

Kontzi~ may maintain

an action for breach of contract based on the allegations
set forth in the petition. Indeed, Kontzias has expressly stated that the lease
contract was breached by CVS". [Citations omitted]. 44 Va. Cir. at 163.

In all of the cases cited there has either been an actual antagonistic assertion of a preser
right by one party against another which preceded the institution of a petition for declarator
relief or there has been a real, present fear, justified by the action of the parties, that futuT
litigation would ensue. In those instances where a court has taken jurisdiction and there has nr
been a present assertion of an antagonistic right, the court has found a real, present fear oft
enforcement in the future of an antagonistic right based upon the allegations of fact, taken s
true, in the pleadings.
In the present case no such facts have been alleged indicating a present assertion
antago.nistic rights by Western. In addition, no facts have been plead which indicate that Weste
has threatened to initiate antagonistic rights against the plaintiff in the future. The reason ir.
obvious: Western has not in the past nor presently taken or threatened to take any action against

any of the parties. Western merely collects monthly mortgage payments. This alone would mak [
the plaintiff's Bill not judiciable for which this court should not take jurisdiction. In additio
plaintiffs Bill, if taken as true, shows on its face that the issues raised are judiciable outside th ,
Act and may be ripe for adjudication in equity.
To summarize plaintiff's position: plaintiff claims to have a separate life estate for herse
which confer certain benefits and burdens on her life estate. In addition, she claims that th
signatures of the co-defendant, Katherine Gray, are forgeries which would mean, if the plain,
prevailed, that Katherine Gray never obtained a fee simple interest in June of 1998 and ~a~
Western's Deed of Trust was void. The plaintiff, in her own right, has the benefit of seeking
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thi

equitable rem~dies of reformation or a cause in equity to remove a cloud to the title to the real
estate both as to her life estate and to the status of the title she maintains she has.
Plaintiff has the option of filing a bill in equity seeking the refonnation of the language
used in the deed which she alleges creates a life estate for her life. See generally Minor on Real
Estate, Second, Ribble Edition, § 1112; Barton's Chancery Practice, 3rd Edition, Form 36, Bill to
Reform or Correct a Writing on the Ground of Mistake. In addition, plaintiff can bring a
chancery cause to remove or defme her life estate as a cloud on her title by instituting
proceedings to quiet her title. See Day v. Vaughn & Usilton, Inc., 193 Va. 168 (1951); 15 Michie's
Jurisprudence, Quieting Title, § 1 et seq.

In each instance, however, the plaintiff has an adequate remedy in equity, if she so elects,
and the issues raised in her present Bill are improper for declaratocy relief.

V.

CONCLUSION

In conclusion, both Western and its Trustee maintains that its demurrer should be
sustained in that the Bill, if taken as true, does not establish that there is a present case and
controversy between the plaintiff and Western. In addition, as no threats of present or future
antagonistic assertion of rights by Western against the plaintiff or any party have been alleged,
there is no present, realistic, fear by the plaintiff of future, contemplated, adverse action against
her.
In a nutshell, plaintiff is asking this court to render an advisocy opinion which is
speculative and unsupported by any facts alleged. The Act, being statutory in nature, was not
created to render speculative opinions based upon facts which neither show present nor future,
real, antagonistic actions by Western.
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Forth~ foregoing

reasons, Western and its Trustee respectfully pray that their demurr · r

to the Bill be sustained.
WESTERN FINANCIAL BANK
MARY-SUSAN PAYNE, TRUSTEE

.

BY: l_, :pp ~=~ .':;'fyy..,e,
Of Counsel

p()

~

William R. Marshall, Jr., Attorney
VSB#05694
TAYLOR, HAzEN, KAUFFMAN & PINCHBECK, PLC

Post Office Box 2465
Richmond, Virginia 23218-2465
Telephone: (804)649-9251
Facsimile: (804)644-1710
CERTIFICATE
I hereby certify that a copy of the foregoing Memorandum was mailed postage prepai
this 151b day of October, 1998, to Richard H. Banick, Esquire, counsel of record for the plainti ,
at his office, Banick & Deinlein, PLC, 528 East Main Street, Suite 2, Post Office Box 128 ,
Charlottesville, Virginia 22902-1287; and Robert H. Blodinger, Esquire, counsel for Katherin
Gray Shirley, at his office, 403 Park Street, Charlottesville, Virginia 22902.
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VIRGINIA: · IN THE CIRCUIT COURT OF ALBEMARLE COUNTY
KATHERINE FITZGERALD SHIRLEY,
Plaintiff

v.

Chancery No. CH98-10,936

KATHERINE GRAY SHIRLEY, et al.

=

0

.
-

Defendants
7

~

~

PLAINTIFF'S MEMORANDUM IN OPPOSJ:TJ:ON TO
THE DEMDRRERS OF ALL DEFENDANTS

~

~
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:INTRODUCTJ:ON
In this suit,
Plaintiff")

seeks

declaratory

..
·-·

-:.:..:..~-,:;,
::;, _.; ._J

··~
..

-.... ·-:-~

judgment

construing

("the
and

interpreting a 1990 deed to a tract of land located in Albemarle
County, Virginia, so as to deter.mine that the Plaintiff has a life
estate interest in that property, which is superior to the lien of
the deed of trust in favor of the Defendant Western Financial Bank
("the Bank").

The plain language of the 1990 deed makes clear that

the Plaintiff does have such a life estate in the subject property,
but in subsequent deeds relating to the same property, the grantor
in

the

1990

deed,

Defendant

Katherine

Gray

Shirley

("Mrs.

Shirley"), attempted to refute her earlier grant, and to convey the
property not subject to the Plaintiff's life estate, including a
conveyance by deed of trust to the Defendant Mary-Susan Payne,
Trustee ("the Trustee"), to secure a note held by the Bank.
Because Mrs. Shirley's intention to grant the Plaintiff a life
estate in the property in the 1990 deed was clear based on a
reading of that deed, and because no technical rule of construction
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:

-

i.~:

::-

r."

Plaintiff Katherine Fitzgerald Shirley
a

...

..

~

can be invoked to defeat that clear intention, the life estate w s
vested in the Plaintiff when that deed was executed and recorde ,
and Mrs. Shirley could not subsequently recall or revoke that gif .
Accordingly, all subsequent conveyances of the property are subj e t
There is an actual controver y

to the Plaintiff's life estate.

arising from Mrs. Shirley's actions subsequent to the signing

f

the 1990 deed, as alleged in the Plaintiff's Bill of Complaint, ad
all

parties

adjudication

named
of

in

the

that

Bill

controversy.

are

necessary

Therefore,

to

the

a

fin[l

Defendant s

demurrers should be overruled.

STATEMENT OF FAC'l'S
Mrs.

Shirley

is

the

97-year-old

widowed

mother

of

Plaintiff and Martha Gray Shirley Bates ("Mrs. Bates"), who liv s
in Arizona.

See Plaintiff's Bill of Complaint

paragraphs 5 and 10.

("Complaint")

Since her birth, the Plaintiff has resided

the family home, which is the subject of this case, consisting
43 and 17/160 acres of land, with improvements thereon, lying ne r
Greenwood in Albemarle County I Virginia ( n the Greenwood Property") •
By deed dated May 15, 1990, and recorded in the Clerk's Office
this Court in Deed Book 110 0 I

page 7 9

( n the 19 9 0 deed II) ,

Shirley conveyed the Greenwood Property to the Trustees of
Fairview Trust,

11

"reserv [ing]

unto

herself

a

life

estate

herself and a life estate for the benefit of Katherine Fitzgera
Shirley

[the Plaintiff herein],

in and to said real property.••

Complaint at paragraphs 4 and 5; Complaint Exhibit A.
In 1992, Mrs. Shirley moved to Arizona to live with her other
daughter, Mrs. Bates.

Complaint at paragraph 5.
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By deed

I
I

dat~d

I
I

January 14,
conveyed

11

1994, Mrs.

Bates,

Trustee of

11

The Fairview Trust,

11

all interest belonging to the party of the first part 11 in

the Greenwood Property to Mrs. Shirley, Trustee of The Katherine
Gray Shirley Trust.

Complaint at paragraph 6; Complaint Exhibit B.

Appended to this deed is a statement signed by Mrs. Shirley stating
11

that it was not her intent to create a life estate in Katherine

Fitzgerald Shirley in said deed dated May 15, 1990, but solely to
per.mit said Katherine Shirley to reside with the undersigned during
the life estate reserved unto herself." Id.
By deed dated May 28, 1998, Mrs. Shirley, individually and as
Trustee of The Katherine
indiV:idually

and

as

Gray Shirley Trust,

Successor Trustee

Shirley Trust, conveyed to Mrs. Shirley
the

parties

of

the

first

part"

in

for
11

The

and Mrs.

Bates,

Katherine

Gray

all interest belonging to
the

Greenwood

Complaint at paragraph 8; Complaint Exhibit C.

Property.

By deed of trust

dated May 28, 1998, Mrs. Shirley conveyed the Greenwood Property to
the Trustee to secure a note in the principal amount of $209,500.00
held by the Bank.

Complaint at paragraph 9; Complaint Exhibit D.

The Plaintiff's position is that under the proper construction
and interpretation of the 1990 deed, she has a vested life estate
in the Greenwood Property.

Complaint at paragraph 11.

However,

Mrs. Shirley's position, as expressed in a June 16, 1998 letter to
the Plaintiff's attorney, is that the Plaintiff does not have a
life estate in the Greenwood Property.

Id.; Complaint Exhibit E.

Since the Plaintiff's life estate was not referred to in the deed
of trust to the Trustee, upon default of the obligation it secures,
foreclosure

would

proceed

without
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notice

to

the

Plaintiff.

ARGlJMENTl

This

case

is presently before

the

Court on

demurrers of Mrs. Shirley, and the Bank and Trustee.

the

separa e

In Virginij,

a demurrer admits the truth of all well-pleaded material facts in
a Bill of Complaint,

including

11

those expressly alleged,

those

which fairly can be viewed as impliedly alleged, and those whict
may be fairly and justly inferred from the facts alleged. •• Rosill
v. Winters, 235 Va. 268, 270, 367 S.E.2d 717, 717 (1988).
upon the facts alleged by the Plaintiff,

Bas

it is clear

Shirley intended to grant, and did indeed grant, a life estate i
the Greenwood Property to the Plaintiff in the 1990 deed.
inteption is clear when the words used in the deed are given
ordinary meaning, and no technical rule can be used to defeat thar
intention.

Once the 1990 deed was executed and recorded,

Mrs~~

Shirley could not revoke the life estate created for the benefit ol
her daughter, the Plaintiff.

Mrs. Shirley's actions since the 199

deed have been contrary to the Plaintiff's life estate interest,
and an actual controversy has arisen,

the final adjudication o

which requires that all interested parties be joined in this suit.
Accordingly, the Defendants' demurrers should be overruled.

Copies of state court cases cited in this Memorandum but not
found in the Southeastern Reports are attached for the convenien1e
of the Court and counsel.
1
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I •

TB:IS COURT SHOULD OVERRULE THE DEFENDANTS' DEMURRERS
BECAUSE THE PLAINT:IFF BAS A LIFE ESTATE :IN THE GREENWOOD
PROPERTY WH:ICB COULD NOT BB REVOltED.
A.

Mrs. Shirley's Intention In The 1990 Deed To Grant The
Estate :In The Greenwood Property Appears By Giving The
Words of the Deed Their Ordinary Meaning.
The principal issue in this case is the construction of

the 1990 deed.
to

"In construing deeds, it is the duty of the court

'ascertain the intention of the parties,

gathered from the

language used, and the general purpose and scope of the instrument
in the light of surrounding circumstances.

When such intention

appears by giving the words their natural and ordinary meaning,
teclmical rules of construction will not be invoked.'

11

Davis v.

Henning, 250 Va. 271, 274, 462 S.E.2d 106, 108 (1995) (quoting Hale
v. Davis,
Horne

v.

170 Va.
Horne,

68,
181

71,

195 S.E. 523,

Va.

685,

691,

524

(1938)).

26

S.E.2d

See also
80,

83-84

(1943) ( 11 Teclmical rules of construction are not to be invoked to
defeat the intention of the maker of the instrument, when his or
her intention clearly appears by giving to the words used their
natural and ordinary import • •• )
The Virginia Supreme Court has held that the purpose of
all deeds is to say what the parties mean,
"and the only legitimate or permissible object
of interpreting them is to determine the
meaning of what the parties have said therein.
In doing this, the language used is to be
taken in its ordinary signification, unless it
has acquired a peculiar meaning with reference
to the subject matter, or unless the context
plainly shows that such language is used in
some other peculiar sense. If, when so read,
the meaning is plain, the instrument must be
given effect accordingly. These propositions
are familiar and elementary, and they embody
the fundamental rule of construction to which
all others are subordinate and subservient."
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I~I

Arbern Realty Co. v. Swicegood, 201 Va. 30, 34, 109 S.E.2d 108,
(1959) (quoting Virginian Ry. Co. v. Avis, 124 Va. 711, 716, 98

s.J.

638, 639 (1919).
In the present case, when the words used in the 1990 deed
are

given

their

natural

and

ordinary meaning,

Mrs.

Shirley's

intention to give the Plaintiff a life estate in the Greenwoo
Property is clear.
11

At issue are the following words of the dee :

The party of the first part [Mrs. Shirley] reserves

a life estate for herself and a life estate for the benefit of [ti
Plaintiff]

Katherine

property. ••

means

Fitzgerald Shirley,

Complaint Exhibit A.

in

and

to

The word ••reserves 11

said

ordinaril~

"to keep back" or "to set or have set aside or

Webster's New Collegiate Dictionary (1980).

rea~

apart.~

When keeping back

l

part of a thing given to someone else, one could redundantly adr
the words

11

unto herself,

11

but the meaning of the phrase ••reserve

unto herself 11 would be the same as ''reserves 11 : part of
given to a person has been excluded from the grant to that person. 2
Here, the part at issue which Mrs. Shirley "set aside•
from the fee granted in the deed was "a life estate for the benefi
of"

the Plaintiff.

The meaning of this last quoted phrase ir.

clear: the Plaintiff was to have a life estate in the Greenwoor.
Property.

The life estate was for the Plaintiff's benefit, and

Mrs. Shirley set it aside from the grant to the Trustees of

2Alternatively,

and reaching the same result, the words "unt
herself•• can be read to modify only na life estate for herself 11
(i.e., "[Mrs. Shirley] reserves (unto herself a life estate fo1r
herself) and {a life estate for the benefit of Katherine Gra~
Shirley)''). Either construction makes more sense of the words used
than Mrs. Shirley's current strained argument that she reserved th:e
right to grant a life estate to the Plaintiff in the future.
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Fairview Trust.

By setting it aside, Mrs. Shirley created the life

estate which became vested in the Plaintiff upon the execution and
recordation of

the 1990 deed.

If it had been Mrs.

Shirley's

intention to set up the bizarre right to grant the Plaintiff a life
estate in the future,

which Mrs.

Shirley now claims,

see Mrs.

Shirley's Memorandum, at pp. 5-7, she could easily have drafted the
deed to say that.

Her words should not now be twisted to arrive at

that conclusion. 3
Because the ordinary meaning of the words actually used
in the 1990 deed make it apparent that Mrs. Shirley intended to
give the Plaintiff a present life estate in the Greenwood Property,
the

~efendants'

B.

demurrers should be overruled.

Other Jurisdictions Have Abandoned The Technical Rule
Against Reservations In Favor Of Strangers To A Deed, And
Virginia Courts Have Not Pir.m1y Embraced Any Technical
Rule That Would Defeat Mrs. Shirley's Plain Intention To
Grant The Plaintiff A Life Estate In The Greenwood
Property.
Mrs. Shirley's principal argument against the Plaintiff's

life estate relies upon the assumption that words of reservation
are not words of grant.

Mrs. Shirley's Memorandum, at pp. 3-6.

This assumption was the basis of the ancient English common law
rule against reservations in favor of a stranger to a deed. See
3 In

Towler v. Towler, 36 N.E. 869, 142 N.Y. 371 (1894), the
grantor in a deed, after reserving a life estate for himself,
"further reserv[ed] to the party of the first part [Grantor] the
power to devise ••• an undivided one-third part of said premises
unto any hereafter taken wife of him • • • for and during the term of
her natural life, or (at his option) to give and grant, by deed, to
the said hereafter taken wife .••• the same undivided third part of
said premises, for and during her natural life.n Here the grantor
made his intention clear, and if it had been Mrs. Shirley's
intention to reserve the future right to give her daughter a life
estate she could have simply said, "I also reserve the right to
devise or convey a life estate to Katherine Fitzgerald Shirley. 11
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generally· 23 Am. Jur. 2D Deeds Sec. 84-88.

This teclmical rule hJjs

been used to thwart the intentions of grantors in cases from oth r

1n

jurisdictions, but has in relatively recent years been discarded
a number of states.

For example, in Nelson v. Parker, 687 N.E.2'd

187 (Ind. 1997), the Indiana Supreme Court called the rule
for

the

unwary"

and

held,

"Inadvertent

use

of

11

a tr

the

'reservation,' or other clumsy effort to grant an interest in 1
should not frustrate an otherwise clear intent based on mindles
adherence to a formal and outdated rule. •• Id. at l.89 (citing case
from seven other jurisdictions, as well as scholarly opinion) • Se
also Simpson v. Kistler Investment Co., 713 P.2d 7Sl., 756
1986)

(Wyo.

("Joining the enlightened approach that the intent shoul

control and that archaic and inappropriate feudalistic principle
should no longer apply,
repealed.");
(abandoning

Malloy v.
common

this court determines that the rule i
Boettcher,

law rule

and

334 N.W.2d 8,
applying,

9

(N.D.

instead,

rule

tha

reservations in favor of third parties can be effective where thah
is determined to be intent of grantor); Jakobsen v. Chestnut Hilt
Properties, Inc., 106 Misc.2d 918, 922, 436 N.Y.Supp.2d 806,

81~

(1981) ("the rule ought to be that a reservation ••• granted to
stranger

can,

if

the

intent

of

the

grantor

is

clear,

r

bf

effective"); Townsend v. Cable, 378 S.W.2d 806, 808 (lCy. 19641
("this archaic and technical rule ••• is entirely inconsistent witj
the basic principle followed in the construction of deeds, which ij
to determine the intention of the grantor as gathered from the fouf
corners of the instrument) ; W. W. Allen, Annotation, Reservation or
I

Exception in Deed in Favor of Stranger,

88 A.L.R.2d 1l.99,
•

l.20~

(1963) (reservations in favor of a stranger where pla1nly intende
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I

to

create

in him an

interest

eventually generally will be,

11

in

the

land

11

ought

to be,

and

effective).

American Law Institute, Property (1944),

§472

approves

the

reservation of an easement in favor of one not a party to the deed.
After stating that

11

[b]y a single instrument of conveyance there

may be created an estate in land in one person and an easement in
another," it comments that "an easement may be created inc by a
deed by A which purports to convey Blackacre to B in fee reserving
an easement in C.
for

the

If, in other respects, the necessary formalities

creation

of

an

easement

are

complied

with,

such

a

reservation operates as an effective conveyance to the person in
whose favor the reservation is, in terms, made.

11

By force of logic

this should likewise apply to the reservation of a life estate for
the benefit of one not a party to the deed.
Not only is the archaic rule against reservations in
favor

of

a

stranger

to

a

deed

being

abandoned

in

other

jurisdictions, it has never been fir.mly embraced in Virginia, and
indeed has been

~licitly

repudiated.

In McGrue v. Brownfield,

202 Va. 418, 117 S.E.2d 701 {1961), the Supreme Court was asked to
set aside a deed in which the decedent conveyed property subject to
"life estates reserved for herself and son 11 to the defendant. J:d.
at 419, 117 S.E.2d at 703.

One issue in the case was whether there

had been grossly inadequate consideration for the deeded property,
which would evidence undue influence. Id. at 425-27, 117 S.E.2d at
707-08.

The son, in whom the grantor reserved a life estate, was

66 years of age, and had lived with his mother all of his life.
Id.

at

422,

117

S.E.2d

at

704.
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The Virginia

Supreme

Court

concluded· that consideration given in exchange for the property w s
not inadequate, in part because the grant was subject to the
estate reserved in favor of the son who
years." J:d. at 427, 117 S.E.2d at 708.

••might live

for m

The fact that the Supr

Court attached such value to a life estate reserved in favor of a
stranger to a deed is,
argument

that such a

to put it mildly,

inconsistent with

life estate is void ab initio.

But

casualness with which the Supreme Court discussed reservations 'n
favor of strangers to a deed is not surprising, given the Court's
longstanding embrace of the fundamental principle that
rules of construction are not to be invoked to defeat the intenti
of

~he

grantor when that intention appears after giving

used in the deed their ordinary meaning.

See Davis v. Henning, 2

Va. 271, 274, 462 S.E.2d 106, 108 (1995), and cases cited therei •
J:n the present case, as in McGrue, the Plaintiff's moth r
clearly intended to give her child, who had lived with her for
entire life,

a life estate in the family homestead, and she

just that when she reserved in the 1990 deed a life estate in
Greenwood Property for the benefit of the Plaintiff.

No archa'c

and technical rule of construction, especially a rule that has be
repudiated,

should be invoked to defeat that clear intention.

4 Just

l

4

as Mrs. Shirley's argument against reservations in fav r
of stranger fails, so do her arguments that the granting clause f
the 1990 deed prevails over the reservation clause (Mrs. Shirley's
Memorandum at pp. 4-5), and that this Court "would have to rewri e
the reservation clause adding words of Grant" (Mrs. Shirley's
Memorandum at pp. 5-6). The Plaintiff does not contend that thee
is anything inconsistent between the life estate reserved for h r
benefit in the 1990 deed and the estate granted the Trustees of t e
Fairview Trust in that deed.
Rather, the words of reservatiqn
themselves constitute a separate effective conveyance recogniz~d
under Virginia law. McGrue v. Brownfield, 202 Va. 418, 117 S.E. d
I"' 1'\ , . .. '
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Accordingly, the Defendants' demurrers should be overruled.
C.

Mrs. Shirley's Gift Of A Life Estate in The Greenwood
Property Was Completed Upon The Execution And Recordation
Of The May 15, 1990 Deed, And She Cannot Subsequently
Recall Or Revoke That Gift.

In Virginia, a gift of an estate in real property is
completed upon the execution and recordation of a deed.
Moore, 89 Va. 925, 928-29, 17 S.E. 326, 327-28 (1893).

Vaughn v.
Once a gift

is completed, it cannot be subsequently recalled or revoked.

Id.

(where father executed, acknowledged and delivered to clerk deed of
gift of land to son, and then took and destroyed deed, and conveyed
land to others,

trial court erred in refusing to set up the

destroyed deed in behalf of son) •

Similarly, a later deed is

ineffectual to annul or modify a valid deed conveying a fee.

Rose

v. Rose, 191 Va. 171, 176-77, 60 S.E.2d 45, 47 (1950).
In the present case, Mrs. Shirley's gift to the Plaintiff
of a life estate in the Greenwood Property was completed upon the
execution and recordation of the 1990 deed.

Mrs. Shirley's attempt

in a subsequent deed to repudiate that gift is ineffectual, and the
Plaintiff's life estate in the Greenwood Property is still valid.
Therefore, the Defendants' demurrers should be overruled.
D.

The Doctrine Of Merger Does Hot Apply in This Case.

Mrs. Shirley argues that the Plaintiff's life estate was
extinguished by merger when Mrs. Shirley reacquired the fee simple
title to the Greenwood Property.
6-7.

Mrs. Shirley's Memorandum at pp.

This argument fails because it assumes that the life estates

reserved in the 1990 deed were both for the benefit of Mrs.
Shirley, and that when those lesser estates and fee simple title
met in Mrs. Shirley, the life estates were extinguished.

In fact,

I

as demonstrated above, Mrs. Shirley granted a life estate "for thi
benefit of" the Plaintiff in the 1990 deed,

which Mrs.

and thus any titli

Shirley subsequently reacquired in the property was

subject to the Plaintiff's life estate.

The Plaintiff's lif

estate did not merge into a greater estate,

I

because those

estates did not meet in the same person. Newsome v. Scott, 200 Va.
833,

840,

108 S.E.2d 369,

374

(1959) ("merger contemplates an

presupposes the union at the same time of two estates •.• in on
and the same person •••• 11 ) .

Accordingly,

the doctrine of merge

does not apply in this case, and the Defendants' demurrers shoul
be overruled.
J:I.

THE PLAINTIFF BAS PROPERLY BROUGHT SUIT FOR A DECLARATOR
JUDGMENT.

The Plaintiff has brought this suit for a declaratory judgmen
pursuant to Code §8.01-184 et seq.
pertinent part:

( 11 the Act 11 ) , which provides i

"In cases of actual controversy, circuit courts

within the scope of their respective jurisdictions shall have powe
to

make

binding

adjudications

of

right,

whether

or

not

consequential relief is, or at the ttme could be, claimed and no
action or proceeding shall be open to objection on the ground that
a judgment order or decree merely declaratory of right is praye
for.

Controversies involving the interpretation of deeds ••• ma

be so deter.mined .••• n Code §8.01-184. "[The Act] is declared to be
remedial.

Its purpose is to afford relief from the uncertainty an

insecurity attendant upon controversies over legal rights, without
requiring one of the parties interested so to invade the rights
asserted by the other as to entitle
action

therefor.

It

is

to

be
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h~

to maintain an ordinary

liberally

interpreted

and

administered with a view to making the courts more serviceable to
the people." Code §8.01-191.
There Xs An Actual Controversy Between The Parties, And
The Plaintiff May Seek A Declaratory Judgment Even If
Other Remedies Are Available.

A.

1.

There is an actual controversy.
An actual justiciable controversy under the Act is

11

one in which there are 'specific adverse claims,' based on present

facts,

that are 'ripe for adjustment.'"

Reisen v. Aetna Life

&

Casualty Co •. , 225 Va. 327, 331, 302 S.E.2d 529, 531 (1983) (quoting
City of Fairfax v. Shanklin, 205 va. 227, 229, 135 S.E.2d 773, 775
(1964)).

For example,

where a

landowner denied a

plaintiff's

rights expressly granted in a deed, an actual controversy was found
to exist.

Yukon Pocahontas Coal Co. v. Ratliff, 175 Va. 366, 372,

8 S.E.2d 303, 306 (1940).

The Supreme Court does not, and under

the Act cannot, require the parties' controversy to have progressed
to the point that an ordinary action could be filed therefor.
Thus,

where

a

Board

of

Supervisors

had

not

yet

imposed

the

restrictions and conditions of an ordinance on a plaintiff, but
claimed it

had the power to do

so,

a

controversy within the

contemplation of the Act was found to exist.

Cupp v.

Board of

Supervisors of Fairfax County, 227 Va. 580, 593, 318 S.E.2d 407,
413-14 (1984).
533

(quoting

See also Reisen, 225 Va. at 334-35, 302 S.E.2d at
E.

Borchard,

Declaratory

Judgments

637

(2d

ed.

1941) ("'If there is human probability that danger or jeopardy or
prejudice

impends

from a

certain quarter,

a

sufficient

legal

interest has been created to warrant a removal of the danger or
threat.'")).
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I

I

In Allen v. ·Green, 229 Va.

588,

47k
reservin~

331 S.E.2d

(1985), the decedent had deeded land to the defendants,

for herself a life estate in a portion of the land and for thr
executor of her estate a right to remove a portable building from
that land upon the decedent's death.
473-74.

After the decedent died,

Id. at 589-90, 331 S.E.2d a
her executor approached th

defendants concerning the removal or sale of the portable building
but the defendants asserted ownership of it.
S.E.2d at 475.
judgment,

Id.

at 592,

The executor then filed suit for a declarato

seeking an adjudication that he was the owner of th

building, based upon the reservation clause in the decedent's deed
Id.

. The Supreme Court did not even question the use of

th

declaratory judgment procedure in that case.
In the present case,

the Plaintiff's position i

that she has a life estate in the Greenwood Property based upon th
1990 deed,

and Mrs.

Shirley has

antagonistic to that position.

taken at

---

least three

...

action

.

First, in a 1994 deed, she denie

that it was her intent to grant the Plaintiff a life estate in thi
1990 deed. Complaint at paragraph 6; Complaint Exhibit B.

Secondl

in 1998, she conveyed the Greenwood Property to the Trustee t,
secure a note held by the Bank, and did not reserve or otherwisj
reference

the Plaintiff's life estate interest in the deed o

trust, thus jeopardizing the Plaintiff's interest if Mrs. Shirle
defaults.

Complaint at paragraphs 9 and 12; Complaint Exhibit D

Third, in a letter from her attorney, dated June 16, 1998, she too
the position that the Plaintiff does not have a life estate in the
Greenwood Property. Complaint at paragraph,.11; Complaint Exhibit E.
In short, the Plaintiff has made a specific cla~ to a vested life
h :!
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estate based on present facts, and Mrs. Shirley has made specific
claims

adverse

to

the

Plaintiff's,

controversy ripe for adjudication.

making

this

an

actual

The Plaintiff need not wait

until Mrs. Shirley defaults and the Bank forecloses, nor need she
wait until Mrs.

Shirley brings an action to have the Plaintiff

removed from the property.

Rather, as in Allen, Mrs. Shirley's

assertion of ownership of the entire fee simple estate makes this
case

ripe

for

adjudication. 5

Accordingly,

this

Court

should

properly decide the issue and, as directed by the Act, remove

11

the

uncertainty and insecurity" that flows from the controversy over
legal rights in the Greenwood Property.

2.

The Plaintiff may seek a declaratory iudqment even if
other remedies are available.
The Defendants argue that the Plaintiff has adequate

remedies available to her through alternative actions (an action to
remove cloud on title or an action to refor.m the deed)

and that

therefore a declaratory judgment action is improper.

See Mrs.

Shirley's Memorandum at pp. 9-10; Memorandum of Law in Support of
Demurrer Filed by Western Financial Bank and Mary-Susan Payne,
Trustee

("The

Bank's

Memorandum••),

at

pp.

11-12.

But

these

arguments ignore the provisions of the Act itself and judicial
interpretation of that Act.

••The Act indicates that the proceeding

is available whether or not other remedies exist." L. Middleditch,
Jr. and K. Sinclair, Virginia Civil Procedure (2d ed. 1992), at§ 3.10, p.

5

Put another way, similar to the Board of Supervisors'
position in ~, 227 Va. 580, 318 S.E.2d 407, Mrs. Shirley has
essentially claimed that she has the power to have the Plaintiff
ousted from the Greenwood Property, and thus an actual controversy
exists under the Act.
..
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173.

The Act gives courts "power to make binding adjudications

right, whether or not consequential relief is, or at the time coul
be, claimed •••• ••

Code §8. 01-184. The Act provides for the grantin

of further relief, if necessary or proper.

Code §8.01-186.

As noted in Virginia Civil Procedure:
The Virginia courts have commented that declaratory
judgments are intended to supplement rather than
supersede ordinary causes of action and to relieve
litigants of the common law requirement that no
declaration
of
rights
might
be
judicially
determined until a right had been violated ••••
From a review of the numerous declaratory judgment
proceedings cited following §8.01-184, as well as
others, it is apparent that in most cases the
question could have been raised in another action
or suit.
Thus, in several cases a suit to remove
cloud on title could have been brought~ •.• As was
pointed out in Burks [Pleading and Practice], the
provision for further relief in §8. 01-186 itself
demonstrates that the proceeding will lie even
though an ordinary action is available.

Virginia Civil Procedure at §3.10, pp. 173 -74
omitted).

(footnotes and citation

The authors also note, "Even though an 'ordinary action

might seem obviously available, where [as here] an instrument whic ·
is specifically mentioned in the Act is involved, the courts ar
more likely to permit the declaratory judgment proceeding.n Id. a
p. 175, fn. 408 (citing Insurance Co. of North America v Perry, 20
va. 833, 134 S.E.2d 418 (1964); Chick v. MacBain, 157 Va. 60,
S.E.

214

{1941);

(1928)) • 6

Thus,

Beury v.
the

Shelton,

plaintiffs

in

151

Va,

both

28,

Cit

144
of

S.E.

16ll
62

Norfolk

v

'Mrs.
Shirley relies on Libert Mutual Insurance Co. v
Bishop, 211 va. 414, 177 S.E.2d 519 (1970), in support of he
argument that the existence of other remedies bars this declarato
judgment action.
Mrs. Shirley's Memorandum at pp. 9-10.
He
reliance is misplaced, however, as the language quoted by Mrst
Shirley from that case has essentially been restricted to cases
,: ____ ,_ • .: __

_ .:._..:,

~-

~::» ....... -~+-+-c-'"c
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s~.,

nl

Meredith, 204 Va. 485, 132 S.E.2d 431
Dominion Land Co.,

188 Va.

(1963), and Booker v. Old

143, 49 S.E.2d 314

(1948),

properly

brought declaratory judgment actions to interpret deeds, despite
having at their disposal suits to remove clouds on their titles.
In the present case, the Plaintiff has the right to seek
a declaratory judgment regarding the interpretation of the 1990
deed notwithstanding the

fact

that she might also seek relief

through an action to remove the cloud from her title or an action
to reform the deed
necessary or proper) •

(which action she does not believe is even
The interpretation of deeds is specifically

contemplated by the Act, as is the existence of other remedies.
Courts have interpreted the Act to allow for declaratory judgment
actions

despite

the

existence

of

other

remedies.

For

these

reasons, and because the Act is remedial and is to be "liberally
interpreted with a view to making the courts more serviceable to
the people,

11

Code §8.01-19 1, the Plaintiff has properly brought a

declaratory judgment action and the Defendants' demurrers should be
overruled.

p. 176, fn. 413, i.e., to cases in which "claims and rights
asserted have fully matured, and the alleged wrongs have already
been suffered •••• n Prince William County v. Hylton Enterprises,
Inc., 216 Va. 582, 585, 221 S.E.2d 534, 537 (1976) (citing Liberty
Mutual).
Here, the Plaintiff has not already suffered all the
wrongs which might flow from the Defendants' denial of her life
estate interest--she still lives on the Greenwood Property.
Rather, unlike the plaintiffs in the Liberty Mutual line of cases,
she seeks a declaratory judgment 111 Which may guide [her and the
Defendants] in their future conduct in relation to each other,'"
which is precisely the intent of the Act. Cupp v. Board of
Supervisors of Fairfax County, 227 Va. 580, 592, 318 S.E.2d 407,
413 (1984) (quoting Liberty Mutual, 211 Va. 414, 421, 177 S.E.2d
5191 524 (1970)) •
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B.

~1

Interested Parties Are Properly Before The Court.

The Bank's and Trustee's primary argument is premised o
the idea that they have taken no threatening action towards
Plaintiff, in effect distancing themselves from Mrs. Shirley and
her adverse

cla~

of fee

s~ple

title to the Greenwood Property,

although not attacking that claim either.
Memorandum.

See generally The Bank'

The Plaintiff believes, however,

that the Bank an

Trustee are necessary parties to this suit. Mendenhall v. Douglas
L. Cooper, Inc., 239 Va. 71, 75, 387 S.E.2d 468, 470 (1990).

II

Mendenhall, the Supreme Court defined ••necessary parties" broadly:
''Where an individual is in the actual enjoyment of
the subject matter, or has an interest in it, either
in possession or expectancy, which is likely either
to be defeated or diminished by the plaintiff's
claim, in such case he has an ~ediate interest in
resisting the demand, and all persons who have such
immediate interests are necessary parties to the
suit. ••
Id. (quoting Raney v. Four Thirty Seven Land Co., 233 Va. 513, 519
20, 357 S.E.2d 733, 736 (1987)).

The Mendenhall court also note

that the trustee and named beneficiary of an antecedent deed o·
trust are necessary parties in a suit to enforce a mechanic's lien
239 Va. at 75, 387 S.E.2d at 470.
In Erie Insurance Group v.
S.E.2d

210

(1990),

the

Supreme

Court

Hughes,

240 Va.

dismissed a

165,

39

declaratory

judgment suit where all necessary parties were not joined in th
suit. Id. at 169-70, 393 S.E.2d at 212.
Courts cannot afford such 11 relief 11 when they lack
the power to bind all parties to the controversy.
11 Actions or opinions are denominated 'advisory'
•••
where,
by
reason
of
inadequacy
of
parties
defendant, the judgment could not be sufficiently
conclusive. 11 • • • The dispute "must be a real and
substantial controversy admitting of specific
relief through a decree of a conclusive character. 11
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Without [all the necessary parties] defendant,
this action cannot be sufficiently conclusive ••••
[We find] no justiciable controversy within the
definition of our declaratory judgment statutes •..•
Id.

(citations omitted).
Here,

as in Mendenhall,

the Bank and Trustee have an

interest in the subject matter, the Greenwood Property, and that
interest may be diminished by the Plaintiff's claim,

since the

Plaintiff asserts that her life estate interest is superior to that
of the Trustee who holds title to secure the beneficial interest of
the Bank.

Accordingly, the Bank and Trustee are necessary parties

and their presence in this case is required under Erie Insurance.
Therefore, their demurrer should be overruled.

CONCLUSl:ON
Mrs.

Shirley's

intention

to

grant

a

life

estate

in

the

Greenwood Property to the Plaintiff is apparent when the words she
used in the 1990 deed are given their ordinary and natural meaning.
No technical rule of construction, especially a repudiated rule,
can be invoked to defeat her clear intention.

Because the gift of

a life estate to the Plaintiff was completed upon the execution and
recordation of the 1990 deed, that gift could not be revoked or
recalled.

Accordingly, the Plaintiff has a valid life estate in

the Greenwood Property.

There is an actual controversy arising

from Mrs. Shirley's actions subsequent to the signing of the 1990
deed, and all parties named in that Bill are necessary to a final
adjudication

of

the

controversy.

For

these

and

all

of

the

foregoing reasons, the Defendants' demurrers should be overruled.

7Z

Respectfully submitted,
Katherine Fitzgerald Shirley
BY COUNSEL

Richard H. Barrick, Esq.
Barrick & Deinlein, P.L.C.
528 East Main Street, Suite 2
Charlottesville, VA 22902
Counsel for Plaintiff

CERTIFICATE
I hereby certify that a copy of the foregoing Memorandum was
postage prepaid this 30th day of October, 1998, to William
R. Marshall, Jr., Esq., counsel for the defendants Western
Financial Bank and Mary-Susan Payne, Trustee, at his office,
Taylor, Hazen, Kauffman & Pinchbeck, PLC, P.O. Box 2465, Richmond,
VA
23218-9251; and Robert H. Blodinger, Esq., counsel for
Katherine Gray Shirley,
at his office,
403 Park Street,
Charlottesville, VA 22902.

mail~d

Richard H. Barrick
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VIRGINIA: · IN THE CIRCUIT COURT OF ALBEMARLE COUNTY
KATHERINE FITZGERALD SHIRLEY,
Plaintiff

v.

Chancery No. CH98-10,936

KATHERINE GRAY SHIRLEY, et al.
Defendants

PLAXNTJ:FP' S SUPPLEMENTAL MEMORANDUM
J:H OPPOSITION TO
THE DEMURRERS OF ALL DEFENDANTS

nr.rRODUCTJ:ON
-In support of her demurrer, Defendant Katherine Gray Shirley
("Mrs.

Shirley"),

by counsel,

argued at the November 5,

1998

hearing before this Court that Code §l-10 mandates the adoption of
the ancient English common law rule against reservations of life
estates in favor of strangers to a deed, thus invalidating her 1990
grant to Plaintiff Katherine Fitzgerald Shirley ("the Plaintiff").
Since this issue was raised for the first
the

Court

granted

the

Plaintiff's

t~e

request

supplemental memorandum addressing that issue.
law adapts

to changing circumstances,

at oral argument,
to

submit

this

Because the common

and because the ancient

common law rule at issue is outmoded and completely at odds with
circumstances existing in Virginia in the 1990's, it does not apply
in this case, and the Defendants' demurrers should be overruled.

Mrs. Shirley's intention to grant the Plaintiff a life estate
in the Greenwood Property in the 1990 deed is apparent when the
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words she·used in that deed are given their ordinary meaning, an
no technical rule of construction can be invoked to defeat tha
clear intention. Davis v. Henning, 250 Va. 271, 274, 462 S.E.2
106, 108 (1995).

However, Mrs. Shirley argues that the technical

English common law rule against reservations in favor of a strangeJ
to a deed should be invoked to defeat her 1990 intention, and

rul~

further argues that this Court is bound by that technical
pursuant

to

Code

§1-10,

which provides:

11

The

common

law o

England, insofar as it is not repugnant to the principles of th
Bill

of

continue
deci~ion,

Rights
in

full

and

Constitution

force

within

of

the

this
same,

Commonwealth,
and be

the

shall

rule

of

except as altered by the General Assembly.n

The Virginia Supreme Court has interpreted Code §1-10 in sue
a way as to allow for the changing nature of the common law.

I

Williamson v. The Old Brogue, Inc., 232 Va. 350, 350 S.E.2d 621
(1986), for example, the court quoted the statute and noted,

11

But

this does not mean that common-law rules are forever chiseled in
stone, never changing.
developing

societal

requirements at the

The common law is dynamic, evolves to meet
problems,

t~e

and

is

adaptable

to

society's

of its application by the Court."

Id. at

353, 350 S.E.2d at 623 (citing Surratt v. Thompson, 212 Va. 191,
193, 183 S.E.2d 200, 202 (1971), and Midkiff v. Midkiff, 201 Va.
829, 832, 113 S.E.2d 875, 877 (1960)). 1
1Although the Williamson court declined to abrogate the commo
law rule at issue there (nonliahility of tavern owners for th
drunken driving accidents of their patrons), it was only becaus
the court believed that 11 [w]here, as here, the issue involves man
competing
economic,
societal,
and
policy
considerations,
legislative procedures and safeguards are particularly appropriate
to the task of fashioning an appropriate change, if any, to th~
settled rule. 11 232 Va. at 354, 350 S.E.2d at 624. Here, there are
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In Surratt v. Thompson, the Supreme Court abrogated the common
law rule of parental immunity in automobile accident litigation,
holding:
0ne of the great virtues of the common law is
its dynamic nature that makes it adaptable to
the requirements of society at the t~e of its
application in court....
The nature of the
common law requires that each t~e a rule of
law is applied it be carefully scrutinized to
make sure that the conditions and needs of the
t~es have not so changed as to make further
application
of
it
the
instrument
of
injustice."
11

Surratt, 212 Va. 191, 193, 183 S.E.2d 200, 202 (quoting State v.
CUlver,

23 N.J. 495,

505, 129 A.2d 715, 721

Midkiff

v.

201

Midkiff,

Va.

829,

832,

(1957)).

113

S.E.2d

See also
875,

877

(1960) ( 11 'where the reason on which existing rules of the common law
are

founded

ceases,

the

rules

may

cease

to

have

application' 11 ) (quoting 15 C.J.S., Common Law, sec. 2, p. 613).
In Weishaupt v.
(1984),

Commonwealth,

227 Va.

389,

315 S.E.2d 847

the defendant was convicted of raping his wife,

and he

appealed, arguing that Code §1-10 required the courts to apply the
English common law rule barring such convictions.
S.E.2d at 849.
common law rule,

Id. at 395, 315

The Supreme Court acknowledged that the "English
if applied directly to the facts of this case,

would require us to reverse [the defendant's] conviction."
399, 315 S.E.2d at 852.

Id. at

However, the Court noted that although

Code §1-10 "appears to adopt English common law 'generally, and

no such competing issues that would require trial and testing "'in
the crucible of public debate,'" id. (quoting Bruce Farms v. Coupe,
219 va. 287, 293, 247 S.E.2d 400, 404 (1978)), and the courts are
the natural venue for making the unfair constrictions of this
feudal remnant a thing of the past.
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without a qualification,'

this is not in fact the case.

11

Id.

(quoting Foster v. Commonwealth, 96 Va. 306, 309, 31 S.E. 503, 504
(1898)).

The true rule is this:
"Such of [English common law] doctrines and
principles as are repugnan~ to the nature and
character of our political system, or wbicb
the different and varied circumstances of our
count~ render inapplicable to us, are either
not in force here, or must be so modified in
their application as to adapt them to our
condition."

Weishaupt, 227 Va. at 399-400, 315 S.E.2d at 852 (quoting Foster,
96 Va.

at 310,

31 S.E.

at 505).

"Thus,

• • • we are free,

in

essence, to adopt from English common law those principles that fit
our way of life and to reject those which do not.••
S.E.2d at 852.

:td. at 400, 315

'l'he Court then examined the then recent trend

towards women's rights,

rejected the old common law rule,

affirmed the defendant's conviction.

and

Id. at 400-404, 315 S.E.2d at

852-55.
:tn deciding whether or not to apply the ancient English common
law rule against reservations in favor of a stranger to a deed in
the present case, it is necessary to examine that rule's history
and the reasons for its existence, to deter.mine if those reasons
still exist, and to make sure that the conditions and needs of the
t~es

have not so changed as to make further application of the

rule the instrument of injustice.

The Supreme Court of California

outlined the history and reasoning behind the rule as follows:
'l'he rule derives from the common law notions
of reservations from a grant and was based on
feudal considerations. A reservation allows a
grantor's whole interest in the property to
pass to the grantee, but revests a newly
created interest in the grantor.
While a
reservation
could
theoretically vest
an
interest in a third party, the early common
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-law
courts
vigorously
rejected
this
possibility,
apparently
because
they
mistrusted and wished to limit conveyance by
deed as a substitute for livery by seisin.
insofar as this mistrust was the foundation of
the rule, it is clearly an inapposite feudal
shackle
today.
Consequently,
several
commentators have ·attacked the
rule
as
groundless and have called for its abolition.
Willard v. First Church of Christ, Scientist, 7 Cal.3d 473, 476,
102 Cal.Rptr.

739,

741,

498 P.2d 987,

989

(1972) (citations and

footnotes omitted) (a copy of the Willard opinion is attached for
the

convenience

of

California's courts
conveyancing
conv~yance

11

the

Court

and

counsel).

Noting

that

no longer feel constricted by feudal forms of

[but that their] primary objective in construing a

is to try to give effect to the intent of the grantor,"

id., the Willard court rejected the common law rule, which it found
to be in conflict with the modern approach.

Id.

at 477,

102

Cal.Rptr. at 741, 498 P.2d at 989.
Like California courts, Virginia courts long ago adopted the
modern

approach

to

the

construction

of

deeds:

the

primary

objective of the court is to give effect to the intention of the
grantor, and no technical rules are to be invoked to defeat that
intention.

Davis v. Henning, 250 Va. 271, 274, 462 S.E.2d 106, 108

(1995); Hale v. Davis, 170 va. 68, 71, 195 S.E. 523, 524 (1938).
The common law rule against reservations in favor of strangers
serves now only to frustrate the intent of the grantor, and its
application is an "instrument of injustice."
212

Va.

191,

193,

183

S.E.2d 200,

202

Surratt v. Thompson,
(1971).

Because

the

feudalistic reasoning behind the rule against reservations in favor
of a stranger to a deed is anachronistic and completely at odds
with modern conveyancing law, and because its enforcement serves
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only

to

work

notwithstanding

an

injustice,

the

the

provisions

rule

of

Code

is

inapplicable

§1-10. 2

today,j

Weishau t

vJ

Commonwealth, 227 Va. 389, 315 S.E.2d 847 (1984).
CONCLUSION
For all of the foregoing reasons,

and for all the reason

stated in the Plaintiff's first Memorandum in Opposition to th
Demurrers of All Defendants, the Defendants' demurrers should b
overruled.
Respectfully submitted,
Katherine Fitzgerald Shirley
BY COUNSEL

Richard H. Barrick, Esq.
Barrick & Deinlein, P.L.C.
528 East Main Street, Suite 2
Charlottesville, VA 22902
Counsel for Plaintiff

2

It should be noted that in many of the states whose court~
have rejected the English common law rule against reservations irl
favor of a stranger, there are in force statutes similar to Cod~
§1-10.
See, ~, Aszmus v. Nelson, 743 P.2d 377 (Alaska 1987)
and Alaska Code §1.10.010; Nelson v. Parker, 687 N.E.2d 187 (Ind
1997), and Ind. Code §1-1-2-1; Townsend v. Cable, 378 S.W.2d 80S
(Ky. 1964), and Ky. Const. sec. 233 and ICy. Code 5447 .040; Jakobsort
v. Chestnut Hill Properties, 7nc., 106 Misc.2d 918, 436 N.YJ
Supp.2d 806 (1981), and N.Y. Const. Art. 7 sec. 14; S~pson v.
Kistler Investment Co., 713 P.2d 751 (Wyo. 1986), and Wyo. Code §81-101.
(Copies of these Code sections are attached for the
convenience of the Court and counsel.)
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CERTIFICATE
I hereby certify that a copy of the foregoing Memorandum was
faxed and mailed postage prepaid this 12th day of November, 1998 to
William R. Marshall, Jr., Esq., counsel of record for the
defendants Western Financial Bank and Mary-Susan Payne, Trustee, at
his office, Taylor, Hazen, Kauffman & Pinchbeck, PLC, P.O. Box
2465, Richmond, VA 23218-9251, fax (804) 644-1710; and Robert H.
Blodinger, Esq., counsel for Katherine Gray Shirley, at his office,
403 Park Street, Charlottesville, VA 22902, fax (804) 295-2960.

Richard H. Barrick
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VIRGINIA: IN THE CIRCUIT COURT OF ALBEMARLE COUNTY

KATHERINE FITZGERALD SHIRLEY,
Plaintiff

v.

Chancery No. CH98-10,936

KATHERINE GRAY SHIRLEY, et al,
Defendants

........ ..:.:.
~

DEFENDANT KA THERING GRAY SHIRLEY'S
REPLY TO PLAINTIFF'S
SUPPLEMENTAL MEMORANDUM

,

I

....__

l ·:....
J
,.

-

INTRODUCTION AND STATUS OF THE LAW

There appears to be no dispute as to what the status of the law is, but only
a dispute as to how the law should be applied in Virginia.
Plaintiff in both her first Memorandum and in her Supplemental
Memorandum and all of the learned authorities, see generally 23 Am. Jur. 2D Deeds Sec.
84-88 and 88 ALR2d 1199 (Reservation or exception in deed in favor of stranger) are in
agreement that "The broad rule grounded in precedents and technicalities of the common
law, and which still generally prevail, is that in a deed neither a reservation nor an
exception in favor of a stranger to the instrument can, by force of ordinary words of
exception or reservation, create in the stranger any title, right, or interest in or respecting
the land conveyed." 88 ALR2d 1199.
Nor does there appear to be any dispute that the above statement is the
majority rule adopted by most jurisdictions. A few states, (at most seven or eight) most of

81.

i
f

t

!

!
i
>-i
I

t:'.

whose cases are set out and argued in Plaintiff's two memorandum 1 have adopted a
minority position making the common law rule as set forth above inapplicable and
overturning common law and prior decisions of their own courts which upheld the
common law rule. Nelson v. Parker, 687 N.E.2d 187 Ind. 1997) overturning Ogle v.

Barker, 224 Ind. 489, 68 N.E.2d 550 (1946).
It is believed that the issue before the Court herein is one of first

impression in Virginia, notwithstanding that Plaintiff has suggested that the common law
rule has been impliedly repudiated in Virginia citing McGn1e v. Brownfield, 202 Va. 418,
117 S.E.2d 701 (1961). While this case contains a reservation for a mother and her son
who was a stranger to the deed, the issue dealt with in the case was whether the purchaser
paid valuable consideration in view of a life estate to a son who could live for many years.
However, there is no indication in the argument or holding of the case that the issue of
whether a reservation to a stranger could be valid under the common law was raised or
briefed by the parties, and further, it is clear that many states recognize the reservation as
retaining a right in the Grantor which would permit him to make a future grant (in this
case to the son). Whether the reservation in the deed itself passed an interest to the son,
or merely retained it in the mother would not affect the value or detriment in value of the
reservation to a grantee and thus the case does not imply a direct grant to the son, a
stranger or an implied change in the common law.

1 Plaintiff

in her initial memorandum incorrectly cites Jacobson v. Chestnut Hill Properties, inc., 106
Misc.2d 918, 922, 436 N.Y.Supp. 2d 806, 810 (1981), a lower court New York decision for the
proposition that New York has adopted the minority view. In fact New York remains dedicated to the
majority common law view and has reiterated this view in Carillion Realty Corporation v. State ofNew
York 602 N.Y.S. 2d 76, 158 Misc. 2d 810 (1993) citing Thompson v. Wade, 69 N.Y. 2d 570 (1987).
Copies of cases attached.

BZ

There is no dispute that Virginia has adopted the common law pursuant to
Virginia Code §1 - 10 which provides that "The common law of England, insofar as it is
not repugnant to the principles of the Bill ofRights and Constitution of this
Commonwealth, shall continue in full force within the same, and be the rule of decision,
except as altered by the General Assembly. (Code 1919, §2)."
ARGUMENT

Plaintiff argues in her Supplemental Memorandum that Virginia should
abolish the common law rule and that it has the authority to do so, notwithstanding the
prohibition contained in Virignia Code §1 - I 0 that the common law cannot be altered
"except as altered by the General Assembly".
For this proposition, Plaintiff sites almost all of the cases in Virginia where
the Supreme Court has so modified the common law.
The Virginia Supreme Court has considered their authority to modify the
common law in only a few cases. They have so modified it in only four instances. The
cases under which Virginia has considered a modification of common law rules are Su"att

v. Thompson, 212 Va. 191, 183 S.E.2d 200 (1971), (abolishing interspousal immunity in
automobile torts), Smith v. Kauffman Adm 'r, 212 Va. 181, 183 S.E.2d 190 (1971),
(overturned parental immunity rule in automobile accident cases), Midkiff v. Midkiff, 201
Va. 829, 113 S.E.2d 875 (1960) (abolishing immunity in automobile case between to
unemancipated brothers), Weishaupt v. Commonwealth, 227 Va. 389,315 S.E.2d 847
(1984) ( abolishing immunity from rape prosecution against husband for rape committed
after separation but before divorce), Williamson v. The Old Brogue, Inc., 232 Va. 350,
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350 S.E.2d 621 (1986)(refusing to modify or abolish the common law rule permitting an
innocent third party from maintaining a cause of action against the vendor of alcoholic
beverages), and Bruce Farms, Inc. v. Coupe, 219 Va. 287, 247 S.E.2d 400 (1978)
(refusing to modify or abolish the common law rule of Caveat Emptor as it applies to
warranties of completed new houses).
Plaintiff correctly quotes Weishaupt v. Commonwealth, supra in stating
that
"such of [English common law] doctrines and principles as are repugnant
to the nature and character of our political system, or which the different
and varied circumstances of our country render inapplicable to us, are
either not in force here, or must be so modified in their application as to
adapt them to our condition"
However, the application of this principle and the clear admonition of
Virignia Code §1-10 making a change from the common law clearly a legislative function
has caused the Court to resist invading the province of the legislature except in dire
circumstances of injustice. Clearly Weishaupt v. Commonwealth, supra was such a case
that cried for the need for this change. Recognizing the change in women's rights and
their now legislated separation from the oneness of the husband that they had in feudal
times was certainly "different and varied circumstances" that cried for such a change. The
changes which the Court brought to automobile tort law in the cases cited above were
likewise related to this same change in the family and the removal through legislation and
case law of the fiction of the oneness of husband and wife, coupled with the legislated
compulsory insurance ''We think that statutes of this State providing for compulsory
insurance indemnity to passengers of a common carrier for damages resulting form
negligent operaiton of its vehicles, evidences a purpose of policy to afford protection to all

such persons from damages arising in tort from the relationship of passenger and carrier."

Smith v. Kauffman, Adm 'r, supra at page 184.
It appears that moving away from matters outside of motor vehicle torts or
interfamily criminality, that the Court for good reason has refused to tread on the
prerogatives of the legislature.
In Bruce Farms v. Coupe, supra, at page 288, the Court recognized "The
modem trend of judicial authority favors implied warranties in sales by builder/vendors to
initial vendees whether the sale occur before or after construction is completed." This
argument is similar to Plaintiff's argument that this Court should adopt the better or
modem rule. Notwithstanding its recognition of the modem trend, the Supreme Court
said
"[4]We express no view whether the new rule is better than the old, for we must apply the
law as we find it to be. We believe that the decision whether a common law rule of such
ancient vintage as the one at bar should be reversed is one properly within the province of
the General Assembly." Bruce Farms v. Coupe, supra at page 293. Likewise in

Williamson v. The Old Brogue, Inc., supra at page 353 the Court recognized ''We have
not overlooked the fact that while many courts adhere to the common law on the subject,
a large number ofjurisdictions have abrogated by judicial decree the common-law rule of
nonliability in the absence of dram shop legislation.". But ''Nevertheless, we will apply the
law as it now exists, because we believe that a decision whether to abrogate such a
fundamental rule as the one under consideration is the function of the legislative, not the
judicial, branch of government." Broce Farms v. Coupe, supra at page 354.
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Moreover, the Courts should not interfere with vested rights. If in fact the
common law was in force at the time the conveyance herein containing the reservation was
executed and recorded, then vested rights were created either i!l the grantor, if Virginia
adopts the variation of the common law which avoids the nullity of the reservation and
retains the reservation in the Grantor, James v. Bell, 1982 AI. 1370,419 So.2d 251
(1982) (copy submitted to Court and Counsel during argument) or creates a nullity in the
reservation and passes the whole estate to the grantee. In either case under the common
law there was a vested right created in someone other than the stranger and the Court
should not and probably cannot now void that right. Even the legislature could not affect
such vested rights. See Lake of the Woods Assoc. v. McHugh 238 Va. 1, 9, 380 S.E.2d
872 ( 1989) for a collection of cases dealing with destruction of vested rights by
retroactive legislation "[1 0] Furthermore with due respect to the authorities cited by
Jameses, this Court is unwilling to agree to a rule that would permit the destruction of
vested or substantive rights by retroactive application of legislation". Lake of the Woods

Assoc. v. McHugh, supra at page 9.
The affect of retroactivity was considered by the Court of Appeals ofNew
York (highest appeal court in New York) in Thompson v. Wade, 69 N.Y.2d 570, 509
N.E.2d 309 (1987)2 in holding that "The long-accepted rule in this State holds that a deed
with a reservation or exception by the grantor in favor of a third party, a so-called
"stranger to the deed", does not create a valid interest in favor of that third party." Recited
that:

2

It is believed that Thompson v. Wade, 69 N.Y.2d 570, 509 N.E.2d 309 (1987) and Carl/lion Realty
Corporation v. State of New York 602 N.Y.S.2d 76, 158 Misc. 2d 810 (1993) citing Thompson v. Wade

were submitted to the Court and Counsel at oral argument. Copies of these cases are attached.
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"[16] Although application ofthe stranger-to-the deed rule may, at times,
frustrate a grantor's intent, any such frustration can readily be avoided by
the direct conveyance of an easement of record from the grantor to the
third party. The overriding considerations of the "public policy favoring
certainty of title to real property, both to protect bona fide purchasers and
to avoid conflicts of ownership, which may engender needless litigation''
(Matter ofVioli, 65 N.Y.2d 392, 396), persuade us to decline to depart
from our settled rule. We have previously noted that in this area of law,
'~here it can reasonably be assumed that settled rules are necessary and
necessarily relied upon, stability and adherence to precedent are generally
more important than a better or even a 'correct' rule of law" (Matter of
Eckart, 39 N.Y.2d 493, 500)"
Likewise, even California, in abolishing the common law rule of
reservations was concerned with the retroactive effect of their action. In Willard v. First

Church of Christ, Scientist, 7 Cal.3d 473, 102 Cal.Rptr. 739,498 P.2d 987 (1972) cited
repeatedly by Plaintiff for the proposition that Virginia should adopt the California
position, the Court considered whether there had been reliance on the old rule. "There is
no evidence that a policy of title insurance was issued and therefore no showing of reliance
by a title insurance company" Willard v. First Church of Christ, Scientist, supra at page
479. This is a sort of wait and see doctrine which was soundly defeated in Virginia Lake

of the Woods Assoc. v. lJcHugh, supra.
CONCLUSION
Thus the law as it presently stands creates no interest in Plaintiff on which
she has any standing in law or equity before the Court. The common law should not be
modified judicially for the reasons given above, and also because all of the states
surrounding the Commonwealth, to whose laws Virginia Courts have traditionally given
great weight, have rejected a change of the conunon law, and all have specifically
recognized and adopted the common law voiding such reservations to strangers to a deed
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and continue to do so to this day. Roberta Meadows and Tara Sue Morgan v. Wade

Belknap and Gary Cogar, _ _W.Va. _ _(I997) (submitted to Court and Counsel at
oral argument),Jolynne Corporation v. Michels, 191 W.Va. 406,446 S.E.2d 494 (1994)
(mentioned at oral argument but not submitted, copy attached hereto for reference),

Schaidt v. Blaul, 66 Md. 141, 6 A 669 (1886) (copy attached citing Shepherd's
Touchstone 80, 1820 edition, portions also attached), Dawson v. Western Maryland R.

Co., 107 Md. 70, 68 A 301 (1907) (copy attached), In re Dixon, 156 N.C. 26, 72 S.E. 71
(1911) (cited at oral argument, copy attached), Redding v. Vogt, 140 N.C. 562, 53 SE 337
(1906) (copy attached). Defendant, Katherine Gray Shirley, also refers to Luthur J. Davis

v. Mrs. Jessie Florine, 241 N.C. 116, 84 S.E.2d 334 (1954) submitted at oral argument
and citing In re Dixon for the proposition that North Carolina, just as Virginia takes the
position that "Ordinarily, in construing a deed it is the duty of the court to ascertain the
intent of the grantor or grantors as embodied in the entire instrument, and each and every
part thereof must be given effect if this can be done by any fair or reasonable
interpretation." "However, in arriving at the intent of the grantor in a deed, we must not
lose sight of the principle that when rules of construction have been settled they should be
observed and enforced."
In the case at bar we are not dealing with a rule of construction as
Plaintiff's Counsel suggests, but of a specific "rule of law" of long standing. That rule
does not give the Plaintiff, a stranger in her own right to the deed, any standing before this
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Court. It should be the exclusive prerogative of the legislature to change that rule of law
if it is to be changed at all.
Respectfully submitted,
Katherine Gray Shirley
BY COUNSEL
Robert H. Blodinger, s ire
403 Park Street
Charlotteville, Virginia 22902
Attorney for Katherine Gray Shirley
Phone (804) 293-9183
Fax (804) 295-2960
VSB #07650

CERTIFICATE OF MAILING
I hereby certify that a copy of the above pleading was mailed by first class
mail, postage prepaid or hand delivered on November 19, 1998 to:

Richard H. Barrick, Esquire
Barrick & DeinLein, P. L. C.
528 E. Main Street, Suite 2
Charlottesville, VA 22902

William R. Marshall, Jr., Esquire
Taylor, Hagen, Kauffinan & Pinchbeck
P. 0. Box 2465
Richmond, VA 23218-2465

Attorney for Katherine Fitzgerald Shirley

Attorney for Western Financial Bank and
Mary Susan Payne
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IN 1HE CIRCUIT COURT OF 1HE COUNTY OF ALBEMA.Ru:-r.

-

__..:

KATHERINE FITzGERALD SHIRLEY,

Plaintiff,

v.

case Number CH98-1 0,936

KATHERINE GRAY SHIRLEY, ET &6

Defendants.
RESPONSE OF WESTERN{fRUSTEE TO
PLAINTIFF'S SUPPLEMENTAL MEMORANDUM

Comes now Western Financial Bank (''Western") and Maty-Susan Payne, Trustee (both
of whom are collectively referred to herein as "the Bank"), by counsel, and for their response to
Plaintiff's Supplemental Memorandum, set forth the following:
Plaintiffs Supplemental Memorandum, once analyzed, reveals the following:
First, Plaintiff acknowledges that the common law of England is applicable in Virginia and
as to the issue at hand, the common law is that the grantor in a deed of conveyance cannot
reserve a life estate for the benefit of a stranger to the deed.
Second, having acknowledged that the issue is governed by common law, the Plaintiff
asserts that even though § 1-10 of the Code of Virginia vests in the legislative branch the right
to change the common law, a change to the common law in this case should be accomplished by
the judiciaty rather than the legislative branch as mandated by§ 1-10.
Third, the Plaintiff asserts that whatever rule is adopted, the court should interpret the

deed as to the intent of the grantor, namely, that a reseiVation of the life estate in a stranger to
the deed should prevail over any rule of common law.
Finally, the Plaintiff ignores the Bank's position as a bona fide purchaser and the effect

any change in the common law by the judiciary will have upon its vested rights.
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The

B~nk,

in addressing the issues raised by the Plaintiff submits that the English

common law is applicable in Virginia, that unless the General Assembly has legislated in the area
settled law of real property should not be altered by the judiciary; that the issue is not a rule o
construction (i.e., a rule of interpreting the deed in question) but a rule of law; and that the B

is a bona fide purchaser and as such there is more reason to support the common law rather than
by judicial fiat, change the law.

I.
THECOMMONLAWOFENG~

Under § 1-10 and § 1-11 of the Code of Virginia, the common law of England, its statutes
or acts of Parliament became the law of Virginia. The common law of England was the common
law of Colonial Virginia, and after the American Revolution it became the common law of the
Commonwealth. See 3C Michie's Jurisprudence, Common Law, § 3, p.491.
"The Virginia convention, in May, 1776, by an ordinance then passed,
declared that 'the common law of England, and all statutes or acts of parliament
made in aid thereof, prior to the fourth year of James the First, which are of a
general nature and not local to that kingdom, together with the several acts of the
colony then in force, so far as the same may consist with the several ordinances,
declarations and resolutions of the general convention, shall be considered as in
full force until the same shall be altered by the legislative power of the
commonwealth'.
In the year 17'12, so much of the ordinance of 1776, as adopted the acts of
Parliament of a general nature, made in aid of the common law prior to the fourth
year of James the First, was repealed by the legislature; but that part of the
ordinance of 1n6 which established the common law until it should be altered by
legislative power, has never been repealed. The revisors of the Code of 1849
prepared, and the legislature adopted, the following statute, prescnbing the force
and effect to be given to the common law: 'The common law of England, so far as
it is not repugnant to the principles of the bill of rights and constitution of this
state, shall continue in force within the same, and be the rule of decision, except
in those respects wherein it is or shall be altered by the general assembly'. This is,
by statute, the force and effect to be given to it at the present time". (Citations
omitted). See 3C Michie's Jurisprudence, Common Law, § S.
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What ~hen is the common law of Virginia in this area? Plaintiff has represented to the
court and the Bank supports such representation, that no reported case can be found which had
the issue squarely before Virginia's highest court as to whether or not a purported reservation
of a life estate in a stranger to the deed vests any estate in the stranger.
Plaintiff has also represented to the court that the English common law is that a stranger
to a deed for whom a life estate has been reserved by the grantor, vests no estate in the stranger.
Again, the Bank supports the Plaintiff in this representation. See, generally, 88 ALR 2d, 1199,
Reservation, or Exception in Deed in Favor of a Stranger.
Under English common law, the rule of real property (not a rule of construction of a
deed) is that a resetvation of an interest in real property contained in a deed cannot vest an
interest in such realty to a stranger to the deed unless words of grant are used. See, 12 Halsbuty's
law of England, 41b edition, Deeds and other Instruments, paragraph 1531, wherein it is stated
that the term "reservation" "is frequently used, however, to denote some incorporeal right over
a thing granted of which the grantor intends to have the benefit, such as a fishing right or
sporting right or a right of way. In this case the reservation formerly operated as a regrant of the
right of the grantee to the grantor and it was not effectual unless the deed in which it was
contained was executed by the grantee", at page 656. (Emphasis added).
It is interesting to note that unlike the position as advocated by the Plaintiff, the English
courts did not change the aforesaid common law rule as to real estate as to reservations for the
benefit of a stranger to the deed. Instead, the courts deferred the matter to the legislative branch.
As a result of the law of Property Act of 1925, as adopted by the English Parliament, a grantor
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in a deed coul~ thereafter by reseiVation or by exception create for the benefit of a third person
an interest in the real estate conveyed:
"In instruments executed after 1925, a reservation of a legal estate
operates at law without any execution of the conveyance by the grantee of the
legal estate out of which the resetVation is made, or any regrant by him, so as to
create the legal estate reserved, and so as to vest the same in possession in the
person, whether that person is the grantor or not, for whose benefit the
resetvation is made. A conveyance of a legal estate expressed to be made subject
to a legal estate not in existence immediately before the date of the conveyance,
operates as a reservation unless a contrary intention appears". (Citations
omitted). See 12 Halsbuty's, paragraph 1531.

n.
CHANGEOFCOMMONLAW
As previously stated, the common law as to real property is that a conveyance which by
reseiVation attempts to vest in a stranger to the deed is void. This is a rule of law and is not an
issue as to the construction of the deed in question. Thus the provision in the 1990 deed before
the court wherein the grantor, the party of the first part, says "(t]he party of the first part
reseiVes...a life estate for the benefit of Katherine Fitzgerald Shirley, in and to said real estate"
is void, a nullity, because under English common law a grantor could not by exception or
reservation create in a third party, a stranger to the deed of conveyance, any interest in the real
estate conveyed.
Plaintiff then submits that even though § 1-10 of the Code of Virginia mandates that the
common law of England is the law of Virginia, that the rule of law of real estate in question
should not be adopted, even though no allegation is made that it is repugnant to the Bill of
Rights and Constitution of Virginia, merely because the rule is "ancient", "outmoded", and is
"completely at odds with circumstances existing in Virginia is the 1990's". See page 1, Plaintiff's
Supplemental Memorandum.
-4-
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How t~e rule of common law is "ancient", "outmoded" or "completely at odds with
circumstances existing in Virginia in the 1990's" is never explained by the Plaintiff. The fact that
the greater majority of the jurisdictions and the weight of authority in the United States has not
only adopted the common law rule but continue to follow same could be advanced by the
Plaintiff with the same criticism as set forth by her in her Supplemental Memorandum. See 88
ALR2d 1199,supra.
Plaintiff next admits that pursuant to § 1-10 of the Code of Virginia, the General
Assembly of Virginia has been charged with the responsibility of changing the common law, but
then goes further and submits that the judiciary is entitled to change same, supports that
argument by saying some states with comparable provisions in their Code of Law as that of§ 1-10
of the Code of Virginia, have changed the common law, and then points to statements in Virginia
case law to support the proposition that the Virginia judiciary is free to change the law at will and
in the case at bar, this court should change the common law. Plaintiffs argument is not supported
by logic or the cases cited.
First, Plaintiff's argument if extended to its logical conclusion would mean that anytime
a Virginia court disagreed with the common law, it could ignore§ 1-10 of the Code and adopt
whatever rule of law it seems appropriate and fit under the circumstances of any particular case
at bar. This extreme logic would make§ 1-10 of the Code utterly meaningless and violate the
separation of powers between the legislative branch and the judiciary.
A review of Virginia cases in general shows that rarely does the Supreme Court of
Virginia change the common law but regularly defers such a change to the legislature. Plaintiff
cites Wdliamson v. The Old Brogue, Inc., 232 Va. 350, 350 S.E. 2d 621 (1986) as to the changing
nature of common law. See page 2 of Plaintiff's Memorandum. However, the court would not
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change the common law rule that a third party who was injured as a result of a tort feasor wht
had consumed alcohol could not sue the vendor of alcohol. "Nevertheless, we will apply the law
as it now exists because we believe that a decision whether to abrogate such a fundamental rul
as the one under consideration is the function of the legislature, not judicial, branch o
government". 232 Va. at 354,350 S.E. 2d at 624.
Plaintiff cites Weishaupt v. Commonwealth, 227 Va. 389, 315 S.E. 2d 847 (1984) forth
proposition that the common law of England was rejected by the court and the court then formed
its own rule. Such a proposition is not supported as Plaintiff would have this court to believe.

In Weishaupt the court was confronted with a submission that the common law of England
was that as found in 1 M. Hale, The History of the Pleas of the Crown that a husband who was
separated from his wife could not rape her. The court analyzed the assertion as to the comnu~n
law and found "Hale's statement was not law, common or otherwise. At best it was Hale's
pronouncement of what he observed to be a custom in 17h centwy England. Yet, unlike other
customs which form the basis of common law, it nowhere appears that Hale, in making this
~tatement, set forth

a general tule of conduct of such longstanding acceptability that 'the memory

of man runneth not to the contracy' (citation omitted). Moreover, Hale cites no authority for his
view nor was it subsequently adopted, in its entirety, by the English courts". 227 Va. at 396, 315
S.E. 2d at 850. Thus, the court was then free to analyze the common law and found that such a
rule as advanced ~y the husband, to be in fact repugnant to the constitution, bill of rights and
previous legislature in the areas under consideration.
What is important to note in Weishaupt, supra, is not that the English common law was
changed, but it was found to be repugnant to current legislation which is clearly authorized by
§ 1-10 of the Code. In the present case no such repugnancy exists nor has there been legislation
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in the area of ~eal estate law as there was in the relationship between husband and wife and their
relative, individual rights, as was in Weishaupt.
InMidldffv. Midkiff, 201 Va. 829, 113 S.E. 2d 875 (1960) the infant defendant maintained
that his infant brother could not maintain an action for damages as a result of an automobile
accident because it was against the common law. In rejecting such theory the court said "[t]he
infant defendant says that this action is not permitted under the common law but cites no case,
and we have not been able to find any in our research, in support of the assertion". 201 Va. at

831, 113 S.E. 2d at 877. The court then went on to analyze the liability of an infant for torts,
ownership of property by an infant at common law and then developed its own "case made law"
in concluding that in Virginia that an infant could maintain an action in tort against an infant
brother. The case does not stand for the proposition that the court was abrogating English
common law.
The only area found by this writer that the Virginia court has made pronouncements
which appear to abrogate common law without deferring to the legislature is Smith v. Kauffman,

Adm'r, 212 Va.181, 183 S.E.2d 100 (1971) and Surratt,Adm'rv. Thompson, 212 Va.191, 183 S.E.
2d 200 (1971), both involving intra-family liability in tort.
In Smith, supra, the issue was whether or not an infant could maintain an action in tort
against his stepfather, and if so, the degree of negligence which would be required. The court in
its analysis, followed and changed Virginia case law abrogated the previous rule in Virginia that
a child could not sue his parents in tort. This decision is not based upon English common law,
but, instead, is a change in case precedent in Virginia. AB to the common law the court thought
the previous rule in Virginia, i.e., that an infant child could not maintain an action against a
parent for negligence, had been followed by " •.•many courts in this country, perhaps under the
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1
mistaken beli~f that the rule was part of the English common law". See footnote 2, 212 Va. t
182, 183 S.E. 2d at 192.

In Surratt, supra, a divided court, in 1971, changed the common law to allow in the limit d
area of personal injuries involving motor vehicles, the right of one spouse to maintain a tor
against the other spouse. Both Justices Cochran and Harman dissented on the basis that t r
change of the common law was " .•.particularly unwarranted exercise of legislative powers by tllis
court on a question of public policy". 212 Va. at 195 183 S.E. 2d at 203. Thus, by implication tte
dissent adhered to § 1-10 of the Code, to permit such matters to be legislated where the majo ·
did not.
Plaintiff has cited the case ofMcGrue v. Bownjield, 202 Va 418, 117 S.E. 2d 701 (1961) ~ r
the proposition that the Virginia Supreme Court has repudiated, at least by implication, tfe
common law discussed herein. Plaintiffs reliance upon McGme is misplaced. The sole

iss~e

raised before the court was whether there was valuable consideration paid by the purchaser.

I

e

case never dealt with the issue of whether or not the resetvation in the deed for a mother and s n
(strangers to the deed) was valid or void. In fact, there was never any discussion by the court s
to the issue which the Plaintiff maintains has been repudiated by implication, i.e., the comm n
law rule that a reservation in a deed for the benefit of a stranger is void. In MNC Credit Corp. v.

Sickels, 255 Va. 314,497 S.E. 2d 331 (1998), the court said:
''The General Assembly has declared that '(t]he common law of England,
insofar as it is not repugnant to the principles of the Bill of Rights and
Constitution of this Commonwealth, shall continue in full force within the same,
and be the rule of decision, except as altered by the General Assembly'. Code
§ 1-10. Even though the General Assembly may abrogate the common law, the
legislature's intent to do so must be 'plainly manifested'". (Citations omitted) 225
Va. at 317,497 S.E. 2d at 333. (Emphasis added).
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If a change of the common law by the legislature must be plainly manifested to alter existing law,
so too a change of the common law by the court must be plainly manifested and not by
implication. In McGrue, supra, there is no such manifestation of the intent by the court to change
the common law. Consequently, any reliance by the Plaintiff on McGrue, supra, as authority for
any proposition other than the narrow issue raised therein, is misplaced.
Except in those rare instances, cited above, where, once the common law of England has
been found and not followed, the Virginia Supreme Court has consistently followed the common
law and when a better or more modem rule has been advanced, even if viewed favorably by the
court, the court has deferred to the legislative branch rather than change the common law rule

by the judiciary through a case.

m.
PosmoN OF BANK
The Bank made a loan to the co-defendant Shirley in the amount of $209,500.00 in 1998.
Said loan was represented by a Note and a Deed of Trust securing the subject real estate as
collateral. This the plaintiff has admitted. The Bank is a bona fide purchaser and its status should
not and cannot now be altered by a change in the common law as submitted by the Plaintiff.
The Plaintiff has submitted (and has attached to her Memorandum) the California case
of Wzllard v. First Church of Christ, Scientist, 7 Cal 3nt 273, 102 Cal. Rptr. 739, 498 P. 2d 987 (1972)
for the proposition that the California courts have renounced the common law that an interest
t:> a stranger cannot be reseiVed in a deed of conveyance. The court, however, in renouncing the
common law rule did not do so in all cases, but merely in the case at bar, for the court said:
''The determination whether the old common law rule should be applied
to grants made prior to our decision involves a balancing of equitable and policy
considerations. We must balance the injustice which would result from refusing
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to giv~ effect to the grantor's intent against the injustice, if any, which might result
by failing to give effect to reliance of the old rule and the policy against disturbing
settled titles. The record before us does not disclose any reliance upon the old
common law rule, and there is no problem of an ancient title. Although in other
cases the balancing of the competing interests may warrant application of the
common law rule to presently existing deeds, in the instant case the balance falls
in favor of the grantor's intent, and the old common law rule may not be applied
to defeat her intent". (Citation omitted). 7 Cal. 3rd at 479.

:

In the case at bar the Plaintiff has admitted the Bank's position as a bona fide purchaser and t Ie
evidence will be that said loan in fact insured by a title insurance company. If there is to be a
change in the common law as advocated by the Plaintiff which involves the "balancing f
equitable and policy considerations", and balancing "the injustice which would result from o
refusing to give effect to the grantor's intent against the injustice...[compared to the injustij]
which might result by failing to give effect to reliance on the (common law] rule", then ,e
appropriate forum for such a change is the legislative branch of Virginia and not its judiciary. o
now destroy the Bank's position as a bona fide purchaser free of any interest in the Plaintiff y
repealing the common law of real estate would be to permit the destruction of the vested rig t
of the Bank, free of any interest of the Plaintiff in the collateral, by abrogating the common law.
The Supreme Court has held that vested property rights should not be disturbed by retroacti e
legislation.
In Lake of the Woods Assoc. v. McHugh, 238 Va. 1, 380 S.E. 2d 872 (1989) the co
refused to "agree to a rule that would permit the destruction of vested or substantive rights
retroactive application of legislation", 238 Va. at 9, 380 S.E. 2d at 876, so too this court sho
refuse to retroactively abrogate the common law rule so as to effect the position of the Ba
which presently holds collateral free of the interests of the Plaintiff as a boM fide purchaser
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IV.
CONCLUSION

In conclusion it is submitted that the great weight of authority is that under English
common law a grantor cannot in a conveyance reseiVe an interest in the fee to a stranger to the
deed. At common law such an attempt to reseiVe an interest to a stranger to a deed as was
attempted by the co-defendant Shirley for her daughter, Katherine Shirley, the plaintiff, was void.
That the rule of property law under the common law is a rule of law and not merely one of a rule
of construction. Further, that under§ 1-10 of the Code any changes of the rule of law must be
done by the legislature and not the judiciacy.
Finally, to abrogate the common law in this case would be to destroy vested or substantive
property right of the Bank retroactively. As the legislature cannot retroactively effect vested
property rights by legislation, this court should not retroactively abrogate vested property rights
of the Bank by now changing the common law.
WESTERN FINANCIAL BANK
MARY-SUSAN PAYNE, TRUSTEE

William R. Marshall, Jr., Attorney
VSB#05694
TAYLOR, HAzEN, KAUFFMAN & PINCHBECK, PLC
Post Office Box 2465
Richmond, Virginia 23218-2465
Telephone: (804)649-9251
Facsimile: (804)644-1710
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· CERTIFICATE
I

I hereby certify that a copy of the foregoing Response of Western/Trustee to Plain&~
Supplemental Memorandum was mailed postage prepaid this 20th day of November, 1998, to

Richard H. Barrick, Esquire, counsel of record for the plaintiff, at his office, Barrick & Deinlei,
PLC, 528 East Main Street, Suite 2, Post Office Box 1287, Charlottesville, Virginia 22902-128 ;
and Robert H. Blodinger, Esquire, counsel for Katherine Gray Shirley, at his office, 403 Par,
Street, Charlottesville, Virginia 22902.

~·.
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December 3, 1998

Robert H. Blodinger, Esquire
403 Park Street
C~arlottesville, Virginia 22902
Richard H. Barrick, Esquire
Barrick and Deinlein, P.L.C.
528 East Main Street, Suite 2
Charlottesville, Virginia 22902
William R. Marshall, Jr., Esquire
Taylor, Hagen, l{auffman & Pinchbeck
Post Office Box 2465
Richmond, Virginia 23218-2465
RE: Shirley v. Shirley
Chancery No.: CH98-10,936
Dear Counsel:
This matter comes before the Court on the Demurrer of l{atherine
Gray Shirley {I{atherine Gray) to the Bill of Co1nplaint for declaratory
judg111ent filed by the plaintiff l{atherine Fitzgerald Shirley {I{atherine
Fitzgerald) to const1·ue and interpret a 1990 deed regarding land in
Albentarle County. Oral a1·gument on the 1natter was heard befo1·e the Court
on November 5, 1998, and the memoranda of counsel filed have been
reviewed by the Court.

1.02

Robert H. Blodinger, Esquire
Richard H. Barrick, Esquire
William R. Marshall, Jr., Esquire
December 3, 1998
Page 2
BACI{GROUND
Defendant, l{atherine Gray, is the ntother of the plaintiff, l{atherine
Fitzgerald. Since her birth the plaintiff has resided at the fa1nily home
which consists of 43 and 17/160 acres of land and improventents thereon (the
G1·eeuwood P1·ope1·ty) and which is the subject of this case. By deed dated
May 15, 1990, defendant conveyed the land to the Trustees of the Fairview
Trust. The deed was recorded in the Clerk's office of this Court in Deed Book
1100, page 79. Defendant reserved a life estate for herself and for the
plain tiff. 1
On January 14, 1994, Martha Gray Shirley Bates, the T1·ustee of the
Trust, conveyed "all inte1·est belonging to the party of the fit·st part"
in the Green wood Property to the defendant, l(a thcrine Gray Shirley, as
Tt·ustee of the l{athel·ine Gray Shirley T1·ust. Appended to this deed was a
statentcnt signed by the defendant stating that she never wanted to create a
life inte1·est in the plaintiff under the May 1990 deed, but only intended that
the plaintiff be allowed to reside on the Greenwood Property during the life
estate reserved to the defendant2. The deed was reco1·ded in the Clerk's
Office of the Cou1·t on March 16, 1995 in Deed Book 1459, page 349.
F~ew

On May 28, 1998, defendant, individually and as the Trustee of the
l{atherine Gray Shirley Trust, and Mrs. Bates, individually and as successor
Trustee of the l{atherine G1·ay Shirley Trust, conveyed the Greenwood
Property to the defendant, l{atheiine Gray, individually. The deed was
1·ecot·ded in the Clerk's Office of this Court on June 3, 1998, in Deed Book
1710, page 476. On the same day, defendant conveyed the Greenwood
Property by deed of trust to Mary Susan Payne as Trustee to secure a note in
the principal amount of $209,500.00 held by Western Financial Bank.
The plaintiff contends that under the proper construction of a May
1990 deed she has a vested life estate in the property and that the defendant
t

The language of t.he grant. is as follows: "The party of t.he first part. reserves unto hcr2)clf a

life estate for herself and a life estat.c for t.he benefit of 1\at.herine Fit.zgcrald Shirley. in and
to said real cst.at.c. n
'fhc language of t.he dce(t which appears aft.er the signnt.ure of the dcfcndunt., is as follows:
"'fhe undcn.;igncd hereby certifies that. it. was noL her int.ent. to crcat.e n life cst.at.c in
1\at.hcrino Fit.zgcrald in said deed daLod lvlay 15, 1000, but. solely to permit. 1\at.hcrine
Shirley to reside wiLh t.hc uncl(!rHigncd during the life cst.at.e reserved unto hcrcm1f."
2
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cannot subsequently recall or revoke the gift. The defendant argues that the
plaintiff does have a vested life estate in the property because no words of
grant were used in the May 1990 deed. Therefore, under the English conunon
law, the rule against reservations in favor of a stranger to a deed should
invoked to defeat the May 1990 deed. Defendant further argues that the
issue brought by the plaintiff under Section 8.01-184 (The Declaratory
Judgment Act) Code of Virginia of 1950, as ant ended, is not an actual case or
controversy conte1nplated by the statute.
DISCUSSION OF AUTHORITY
lias the Plaintiff Pronerly Brought an Action Under the Declaratory
Judgment Act?
Section 8.01-184 (the Act) gives the circuit courts, in cases of actual
controversy, the power to ntake binding adjudications of right "... whether or
not consequential1·elief is, or at the ti1ne could be, clahned..." The purpose of
the Act is to be liberally inte1·preted and achuinistered with a view to ntaking
the cou1·ts ntore serviceable to the people. Section 8.01-191, Code of Virginia
of 1950, as amended. Howeve1·, at the sante tinte the Act requires an actual
controve1·sy and actual antagonistic assertion and denial of right. The
purpose of this lintitation is to prevent the consideration of ntoot questions by
the court. 11A Michie's Jurisprudence, Judgments and Decrees, Section 219.
In the present case, the plaintiff asserts three actions by the defendant
that are antagonistic to her position that she has a life estate in the
Greenwood Property. First, in the 1994 deed, the defendant denied that it
was her intent to grant a life estate to the plaintiff in the 1990 deed. Second,
in 1998, the defendant conveyed the G1·eenwood P1·ope1·ty to a Trustee to
secure a note to Western Financial Bank (the Bank) and did not 1·eserve o1·
otherwise mention the plaintiffs life estate under the 1990 deed. Third, in
lette1· dated June 16, 1998, from her attorney the defendant took the position
that the plaintiff did not have a lif~ estate in the Greenwood Property.
To bring an action under the Act, the controve1·sy need not progress to
the point where an ordinary civil action could be filed. Cupp v. Board of
Supervisors of Fairfax County, 227 Va. 580 (1984). Rather, the act is more
liberal in its approach. As stated in Reisen v. Aetna Life & Casualty Co., 225
Va. 317 (1983), (quoting E. Borchard, Declaratory Judgments 637 (2ntl ed.
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1941)) "If there is hutnan probability that dange1· or jeopardy or prejudice
impends from a certain quarter, a sufficient legal interest has been created to
warrant rent oval of that danger or threat."
There is clearly the "hutnan probability" that an action taken by the
defendants could jeopardize the plaintiffs right to reside on the Greenwood
Property. Sintply by the defendant defaulting on the loan the Bank could
cause fo1·eclosu1'e on the Greenwood Property and deprive the plaintiff of her
residence. In this case, it does not ntatter that the Bank has not tht·eatencd
any adverse action against the plaintiff; it is enough that such an action is a
possibility. See .Qmm, supra at 593.
.
Further, simply because the plaintiff may have other remedies
available to her does not bar her from bringing a request for declaratory
judgn1ent under the Act. Conunentators have noted that "The Act indicates
that the p1·oceeding is available whether or not other rentedies exist." L.
Middleditch, Jr. and 1{. Sinclair, Virginia Civil Procedure 2"" ed. 1992) at
Section 3.10,p. 173. This statement also appeat·s consistent with court
decisions in Virginia. In both City of Norfolk v. Merideth, 204 Va. 485 (1963)
and Booker v. Old Dominion Land Co., 188 Va. 143 (1948), the plaintiffs
properly brought declaratory judgntent actions to interpret deeds despite the
ability to bring suit to re1nove their clouded title to the land in question.
Therefot·e, the plaintiff has a right to seek a declaratory judgment 1·egarding
the interpretation of the 1990 deed notwithstanding her ability to bring suit
to clear her title to the land or refom1 the deed.
'fherefore, the Court holds that the plaintiff has properly brought an
action for declaratory judgment under the Act.
Is the Plaintiff Entitled to a Life Estate Under the 1990 Deed?
In Virginia a demurrer admits the truth of those facts properly
pleaded, those facts which can be fairly viewed as implied, and those facts
which can be fairly and justly inferred from the facts alleged. Runion v.
Helvestine, 256 Va. 1 (1998). However, only facts are adntitted and the
demurrer "does not admit the correctness of conclusions of law stated by the
pleader." Ames v. American Nat. Bank, 163 Va. 1 (1934). Reviewing the
facts pleaded in the complaint, the Court finds none which would admit that
the 1990 deed should be construed to create a vested life estate in the

105

Robert H. Blodginer, Esquire
Richru.·d H. Barrick, Esquire
William R. Marshall, Jr., Esquire
Dece1nber 3, 1998
Page5
Greenwood Property in favor of the plaintiff. Therefore, the Court will
examine the law of Virginia on the issue.
The plaintiff achnits that Virginia incorporates the English common
law, insofar as it is not repugnant to the principles of the Bill of Rights and
Constitution of the Commonwealth pursuant to Virginia Code Section 1-10:~.
Iiowever, the plaintiff asserts that the English co1nn1on law, which states
that in a deed neithe1· reservation nor an exception in favor of a stranger to
the instrument can, by force of ordinary words of exception or reservation,
create in the st1·anger any title, right, or interest in or respecting the land
conveyed, be modified or overruled. This issue appears to be one of first
imp1·ession in the courts of Virginia.
In suppo1t of this argu1nent the plaintiff cites several cases where the
Virginia Sup1·eme Court has deviated front the English co1n1non law. Midkiff
v. Midkiff, 201 Va. 829 (1960) (abolishing inununity in autontobile accident
cases between two unemancipated brothers); Surrat v. Thontpson, 212 Va.
191 (1971) (abolishing interspousal intmunity in autontobile torts); Stnith v.
l{auffman Adm'r, 212 Va. 181 (1971) (overturned parental intmunity in
auto1nobile accident cases); Weishaupt v. Contmonwealth, 227 Va. 389 (1984)
(abolishing inununity for rape prosecution against husband for rape
committed against the spouse). In these decisions the Virginia Sup1·en1e
Court stressed that. the nature of the con1mon law is flexible and requh·es
that each time the law is applied it should be carefully scrutinized to lllake
sure that the conditions of to day's society have not changed so much to make
application of the comnton law an instrutnent of injustice. Surrat, 212 Va. at
193.
Plaintiff asserts that the 1·easons for the English common law against
reservations in favor of a stranger to a deed are based on feudal
considerations to limit conveyance by deed as a substitute for livery by
seisen. Willard v. First Church of Christ. Scientist, 7 Cal.3d 473, 102
Cal.Rptr. 739, 498 P.2d 987 (1972). Because the feudal basis for the rule is
at odds with n1odem conveyancing law, the rule would serve to work an
a Virginia Code Section 1·10 st.at.cs t.hat. "The common law ofl~ngland, insofar as it. is not.
repugnant to Lhe principles of the Bill of High~" and t.hc Const.il.uLion of t.his Commnnwcalt.h,
shall continue in full force wit.hin t.hc same, and be t.hc rulet; of decision. except. as alt.crcd by
t.hc General A~;scrnhly."
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injustice and should not be applicable in Virginia today despite the tuandate
of Section 1-10.
However, the Virginia Suprente Court does not exercise the option to
overrule the directive of Section 1-10 lightly and appears to do so only in
extrente circuntstances. In two cases where the Cou1t refused to overturn the
English common law rules, the Court seented constrained to follow the
common law rules. In Bruce Farn1s v. Coupe, 219 Va. 287 (1978), the Court
stated that they "express no view whether the new rule is better t.han the old,
for we must apply the law as we find it to be. We believe that the decision
whether a comtnon law 1·ule of such ancient vintage as the one at bar should
be reversed is one properly within the p1·ovince of the General Assentbly : 1"
See also Williamson v. The Old Brouge. Inc., 232 Va. 350 (1986) (stating it
was the province of the legislature to modify the contmon law rule permitting
an innocent third party from maintaining a cause of action against a vendor
of alcoholic beverages).
Therefo1·e, like the Virginia Suprente Court, this Court ntust apply the
law as it finds it. In this case it is the English comnton law against
reservations in favor of a stranger to a deed. Modification of this rule is for
the province of the legislature, not this Court.
RULING

Therefore, the Court gt·ants defendant's Dentun·er. Mr. Blodinger is
directed to p1·epare an Order reflecting the rulings noted in this opinion,
circulate it to Mr. Barrick and Mr. Marshall for endorsement, and present it
to the Court for entry.

Ul M. Peatross, Jr.
Judge
PMPjr:sf
4 nntr.~

Fnrms concnrncd implied warr;mtics in sales by huildnr/vcndors t.o inif.ial vf!ndccl:i.
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BARRICK & DEINLEIN, PLC
ATTORNEYS AT LAW
528 EAST MAIN STREET, SUITE 2
POST OFFICE BOX 1287

CHARLOTTESVILLE, VIRGINIA 22902·1287

RICHARD H. BARRICK

TELEPHONE (804) 984-4300
FACSIMILE

JAMES N. OEINLEIN

(804) 979·3288

December 15, 1998

The Honorable Paul M. Peatross, Jr.
Circuit Court of Albemarle County
P.O. Box 1651
Charlottesville, VA 22902
Re:

Shirley v. Shirley
Chancery No. CH98-10,936

Dear Judge Peatross:
The Court's opinion letter of December 3, 1998 sustained the
defendants' demurrers because of the directive of Code §1-10 to
apply the English common law rule against reservations in favor of
a stranger to a deed.
Having reached this conclusion, the Court was not required to
address the question of whether or not it would adhere to the
common law rule if it were not required to do so by Code §1-10,
although this issue was also briefed and argued.
However, Katherine Fitzgerald Shirley has instructed us to
file a petition for appeal, and if an appeal is granted it would be
helpful and in the interests of judicial economy to have the
Court's ruling on the second question included in the final Order.
Accordingly, I request the Court to opine whether it would apply to
the common law rule in this case if not required to do so by Code
§1-10.
Respectfully submitted,

Richard H. Barrick
RHB:jt
cc:

Ms. Katherine F. Shirley
Robert H. Blodinger, Esq.
William R. Marshall, Jr., Esq.
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Robert H. Blodinger
Attorney at Law
403 Park Street
Charlottesville, VA 22902
Tel: (804) 293-9183
Fax: (804) 295-2960
Email: w4npx@m6.sprynet. om

December I6, 1998
BAND DELIVERED

Honorable Paul M. Peatross, Jr.
Circuit Court of Albemarle County
P. 0. Box I651
Charlottesville, VA 22902
R~:

Shirley v. Shirley
Chancery No. CH98-I 0936

Dear Judge Peatross:
I have before me letter to the Court from Richard H. Barrick dated
December 15, I998 in which he asks the Court to modify its opinion letter ofDecember 3,
1998.
It was undisputed in argument on what the rule of Common Law was, and
that the Common Law was in effect in the Commonwealth of Virginia. The Court aptly
noted this in its opinion letter.
Mr. Barrick would now ask the court for what in essence is an advisory
opinion on what the Court would have done, were it not for the constraints imposed on
the Court by Virginia Code §I - I 0.

Mr. Banick in his letter admits that the Court "was not required to address
the question of whether or not it would adhere to the common law rule if it were not
required to do so by Code § I - 10."
To now modify its opinion and rule on an issue which the Court does not
have to rule on would be meaningless and further might deprive the parties of presentation
of factual evidence to determine the efficacy of modifying the common law on a possible
remand.
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Accordingly, Defendant Katherine Gray Shirley strongly objects to any
modification by the Court of its opinion.
Defendant, points out to the Court, however, that it perceives what is
believed to be a typographical error in the Court's December 3, 1998 opinion letter. In
the first sentence on page 3 of that letter where the Court states "The defendant argues
that the plaintiff does have a vested life estate in the property", it is believed that the
sentence should read plaintiff does "NOT'' have a vested life estate---. Defendants
suggests that the court may wish to address this possible error in its reply to Mr. Barricks
request.
·
Respectfully submitted,

:::::~~!~
cc: William R. Marshall, Jr.
Richard H. Barrick
Shirley letter to Judge Peatross re opinion.doc
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Eileen McNeil Newkirk

Area Code 804
Tefephone 649-9251
Facsimile 644- 171 0

G.Th masTaylor
(19 5-1996}

Will~·a F. Hazen
(19 3-1975)

December 17, 1998

R. rl Nance
of ounsel

Honorable Paul M. Peatross, Jr., Judge
ALBEMARLE COUN1Y CIRCUIT COURT

Post Office Box 1651
Charlottesville, Virginia 22902
Re:

Shirli!J' v. Shirley
Chancery Number CH98·1036

Dear· Judge Peatross:
I am in receipt of the December 15, 1998, letter of Richard H. Barrick to you,
received by me on December 17, 1998. I am also in receipt of the December 16, 1998,
letter of Raben H. Blodinger to you, also received on December 17, 1998. As counsel for
Western Financial Bank and the Trustee, co-defendants, I would like to share with you ·
comments as to both of these letters.
First, I agree with Blodinger that there appears to be a typographical error in your
opinion letter of December 3, 1998, in that "NOT" was inadvertently left out of one
sentence which should rcaad: "not have a vested life estate... "
Second, as to Mr. Barrick's position set forth in his letter of December 15, 1998, I
disagree.
The Coun' s ruling as to the issue of whether or not there could be a reservation o a
life estate by the grantor in a deed for the benefit of a third party, i.e., a stranger to the
deed, seems to me to be quite clear. The plaintiff stipulated in her memorandum to the
court and the common law of England is, that such a reservation is void. The Coun, in i
ruling, then deferred any such change of the law to the legislative branch of Virginia
pursuant to § 1-10 of the Code of Virginia. I do not know how the Coun could have bee
more clear in its ruling and basis of its ruling.
The plaintiff, however, suggests to the Court in counsel's letter of December 15,
1998, a "what ir' situation for a funher ruling. What plaintiff is requesting is "what if' tqe
plaintiff had not stipulated the status of the common law in the case at bar and "what iii§
1-10 of the Code ofVirginia did not exist, what then would the Coun rule, and what
:M&
would be the basis of so ruling?
?-'')-\- /L
'
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December 17, 1998

The legal and conceptual difficulty with plaintiff's request is that plaintiff is asking
for an advisory opinion, which courts normally do not give. In addition, the plaintiff is
requesting a ruling which is obiter dictum, that is, a statement by the Court which was not
essential nor involved in the Court's determination of the issues before it.
I cannot imagine that a court, having a chancery cause before it involving an
easement by prescription or title by adverse possession, once it ruled that the applicable
time frames had not been meet, to be then confronted with the request to make an
additional ruling ignoring that the law required as a precursor to a prescriptive easement or
title adverse possession, an element of time, to pretend that no time frames are required
and then make an additional ruling in the case.
Titis is exactly what plaintiff is requesting the court to do here: pretend or assume
(i) that plaintiff did not stipulate the status of the common law; (ii) pretend or assume the
statu~ of the common law (even without plaintiffs stipulation) is not as it exists; and
(ill) pretend or assume that § 1-10 of the Code of Virginia does not exist. If what plaintiff
is requesting is justiciable, then the concept of "cases and controversies" is nullified and
the judidal doors are then opened vvide and jurisdiction is extended beyond that
prescribed by the legislature and judicial precedent.
Therefore, I respectfully request that plaintiff's request set forth in counsel's letter
of December 15, 1998, be denied.
Sincerely yours,

'-u JL~p---
William R. Marshall, Jr.
WRMjr/tmt
cc:
Richard H. Barrick, Esquire
Robert H. Blodinger, Esquire
Ms. Harriett Bums Feller, Executive V-Pres.
General Counsel & Secretaty
WESTERN FINANCIAL BANK (Enclosures)
Mary Susan Payne, Trustee (Enclosures)
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John R. ~uDen
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Louisa, Virgl Ia 23093
(540) 727+3440
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Edward L. iogshlre
315 East Hi h Street
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(804) 29 5859

Paul M. Peatross, Jr.
P.O. Box 1651
Charlottesville, Virginia 22902
(804) 972-4015

December 18, 1998

Richard H. Barrick, Esquire
B~rrick & Deinlein, P.L.C.
529 East Main Street, Suite 2
Post Office Box 128 7
Cha1·lottesville, Virginia 22902-128 7
Robert H. Blodinger, Esquire
403 Park Street
Charlottesville, Virginia 22902
RE: Shirley v. Shirley
Chancery No.: CH98-10,936
Dear Mr. Barrick and Mr. Blodinge1·:
In response to the letter of Ml.·. Barrick dated December 15, 1998, and
after consideration of the letter from Mr. Blodinger dated December 16, 1998,
the Court declines to rule on whether or not it would adhere to the common
law rule if not required to do so by Code Section 1-10 of the Code ofVirginia
of 1950, as amended. The reason for declining is that the Court has ruled
that modification of the English comnton law rule is within the province of
the legislature and not this Court. If the Court had the power to change the
rule, it would be inclined to do so.
Regarding the typographical er1·or noted by Mr. Blodinger at the top of
page 3 of the Court's letter opinion of Dece1nber 3, 1998, the Court is
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including a substitute page 3 making the correction and also adding the word
"be" at the end of line 4 to make that sentence co1nplete.

Paul M. Peatross, Jr.
Judge
PMPjr:sf
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cannot. subsequently recall or revoke the gift. The defendant argues that the
plaintiff does not have a vested life estate in the property because no words of
grant were used in the May 1990 deed. Therefore, under the English cotnnton
law, the 1·ule against reservations in favor of a stranger to a deed should be
invoked to defeat the May 1990 deed. Defendant further argues that the
issue brought by the plaintiff under Section 8.01-184 (The Declaratory
Judgntent Act) Code of Virginia of 1950, as an1ended, is not an actual case or
controversy conten1plated by the statute.
DISCUSSION OF AUTHORITY
Has the Plaintiff Properly Brought an Action Under the Declaratory
Judgtnent Act?
Section 8.01-184 (the Act) gives the circuit courts, in cases of actual
controversy, the power to 111ake binding adjudications of right "... whether or
not consequential relief is, o1· at the time could be, clailued... " The purpose of
the Act is to be liberally interpreted and adn1inistered with a view to ntaking
the courts n1ore serviceable to the people. Section 8.01-191, Code of Virginia
·of 1950, as a1nended. However, at the sa1ue tilne the Act requh·es an actual
controversy and actual antagonistic assertion and denial of right. The
purpose of this limitation is to p1·event the consideration of moot questions by
the court. 11A Michie's Jurisprudence, Judgtnents and Decrees, Section 219.
In the present case, the plaintiff asserts three actions by the defendant
that are antagonistic to her position that she has a life estate in the
Greenwood Property. First, in the 1994 deed, the defendant denied that it
was her intent to grant a life estate to the plaintiff in the 1990 deed. Second,
in 1998, the defendant conveyed the G1·eenwood Property to a Trustee to
secure a note to Western Financial Bank (the Bank) and did not reserve or
otherwise mention the plaintiffs life estate unde1· the 1990 deed. Third, in
letter dated June 16, 1998, ft·om her attorney the defendant took the position
that the plaintiff did not have a life estate in the Greenwood Property.
To bring an action under the Act, the controversy need not progress to
the point where an ordinary civil action could be filed. Cupp v. Board of
Supervisors of Fairfax County, 227 Va. 580 (1984). Rather, the act is mo1·e
liberal in its approach. As stated in Reisen v. Aetna Life & Casualty Co., 225
Va. 317 (1983), (quoting E. Borchard, Declaratory Judgtnents 637 (2nd ed.
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VIRGINIA: IN THE CffiCUIT COURT OF ALBEMARLE COUNTY
KATHERINE FITZGERALD SHIRLEY,
Plaintiff

v.

Chancery No. CH98-10,936

KATHERINE GRAY SHIRLEY, et al,
Defendants
ORDER SUSTAINING DEMURRER AND
FINAL ORDER

This cause came on to be heard upon the Demurrers filed by Defendants
Katherine Gray Shirley and Western Financial Bank and upon the Briefs filed by all parties
relative to said Demurrers and was argued ore tenus before the Court, and the Court
having rendered its letter opinion dated December 3, 1998, and pursuant to the reasons
given in said letter opinion, which is incorporated herein as if it were fully set out, the
Court does hereby Sustain the Demurrer of Defendants and further Orders that the Cause
be and hereby is dismissed.
And it is further Ordered that this Cause be placed amongst the ended
causes.

Date:~/--_~_..._q_1_

Colo /(17 p·3'l't
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We ask for this:

L..oo. r

:JL~ -·· ~J..

William R. Marshall, Jr., Esquire
Taylor, Hazen, Kauffman & Pinchbeck, PLC
Post Office Box 2465
Richmond, VA 23218-2465
Attorney for Western Financial Bank and Mary-Susan Payne, Trustee
e~

Seen and object to:

~-( Vf-

6a.., ~

Richard H. Barrick, Esquire
Banick & Deinlein, PLC
528 East Main Street, Suite 2
Charlottesville, VA 22902
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ASSIGNMENT OF ERROR
THE TRIAL COURT ERRED IN FRUSTRATING THE CLEAR
INTENT OF THE DEFENDANT GRANTOR TO GRANT A LIFE
ESTATEINTHEGREENWOODPROPERTYTOTHEPLAINTIFFBY
CONCLUDING THAT CODE § 1-10 REQUIRES APPLICATION OF
THE ANCIENT ENGLISH COMMON LAW RULE AGAINST THE
RESERVATION OF ANY INTEREST IN LAND IN FAVOR OF A
STRANGER TO A DEED.
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