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VIRGINIA: 

JANE W. GWINN, FAIRFAX COUNTY 
ZONING ADMINISTRATOR, 

Complainant, 

v. 

THANH V Al'i TRAN, 

SERVE AT: 

7605 Bull Run Drive 
Centreville, Virginia 220121, 

Respondent. 

: ~-

•, .. -•··. -::· . 
- .. · · .. ·.~ i ! . ~ !~ •. : ':". '· - .. , ,~· ~·2 

IN CHAL'iCERY NO./ 6 3:) lA 

BILL OF COMPLAINT FOR DECLARATORY 
JUDGMENT AND INJUNCTIVE RELIEF 

COMES NOW Complainant Jane W. Gwinn, Fairfax County Zoning Administrator, by 

counsel, and requests this Honorable Court to grant her Bill of Complaint for Declaratory 

Judgment and Injunctive Relief and as grounds therefor states as follows: 

1. The Board of Supervisors of Fairfax County, Virginia ("the Board of 

Supervisors") is the duly elected governing body of Fairfax County, Virginia, with the power to 

adopt zoning ordinances to secure and promote the health, safety and general welfare of the 

County, and to enforce the same under Va. Code Ann.§§ 15.2-2286(A)(4) (Michie Supp. 1999) 

and 15.2-2208 (Michie 1997), and Fairfax County Code§ 1-1-12(c). 

2. The Board of Supervisors has designated Jane W. Gwinn as the Fairfax County 

Zoning Administrator ("the Zoning Administrator"). Under the provisions of V a. Code Ann. 
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§ 15.2-2286(A)(4), the Zoning Administrator has all necessary authority to administer and 

enforce the Fairfax County Zoning Ordinance ("the Zoning Ordinance"), including the ordering 

in writing of the remedying of any cQndition found to be in violation of the Zoning Ordinance, 

and the bringing of legal action in the fonn of injunctive relief to ensure compliance with the 

ordinance. 

3. Respondent Thanh VanTran ( .. Tran"), is the owner of property located at 7605 

Bull Run Drive by virtue of a deed of gift recorded in the Fairfax County land records on May 

7, 1999, and found in Deed Book 10909, ~t page 0584. The parcel is also shown on the Fairfax 

County Real Property Identification Map at Tax Map No. 73-1 ((2)) parcel 13 ("the subject 

propertY'). A true and accurate copy of the deed of gift is attached hereto and incorporated 

herein by reference as Exhibit A. 

4. Tran, who resides on the subject property, is the pastor of the Vietnamese 

Buddhist Association CUVBA "), a religious, non-stock organization. 

5. The subject property contains approximately 5.099 acres, is zoned to the R-C 

District (Residential Conservation District), and is developed with, inter alia, a single-family 

dwelling and a detached three-car garage structure. A true and accurate copy of a portion of 

Tax Map No. 73-1 showing the location and zoning of the subject property is attached hereto 

and incorporated herein by reference as Exhibit B. 

6. Zoning Ordinance§ 2-303(1) provides that 

[n]o use of a structure or land that is designated as a special 
pennit use in any zoning district shall hereafter be established, 
and no existing use shall be hereafter changed to another use that 
is designated as a special permit use in such district, unless a 
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special pennit has been secured from the [Board of Zoning 
Appeals] in accordance with the provisions of Article 8. 

A copy of Zoning Ordinance§ 2-303(1) is attached hereto and incorporated herein by reference 

as Exhibit C. 

7. Zoning Ordinance § 3-C03 lists the uses allowed only by special permit in the 

R-C District. Pursuant to Zoning Ordinance§ 3-C03(l)(A), churches, chapels, temples, 

synagogues, and other places of worship in the R-C District are Group 3, Institutional Uses, that 

require special permit approval from the Fairfax County Board of Zoning Appeals ("the BZA"). 

A copy of Zoning Ordinance § 3-C03 in its entirety is attached hereto and incorporated herein 

by reference as Exhibit D. 

8. On June 21, 1989, the VBA filed an application for a special permit 

(SP 89-S-032) with the BZA to allow the establishment of a church or place of worship on the 

subject property. A copy of Special Peimit Application No. SP 89-S-032, without attachments, 

is attached hereto and incorporated herein by reference as Exhibit E. 

9. By letter dated February 6, 1991, Special Permit Application No. SP 89-S-032 

was withdrawn. A copy of the letter from William C. Thomas, Jr., counsel for the VBA, to the 

BZA is attached hereto and incorporated herein by reference as Exhibit F. 

10. By certified letter dated January 22, 1992, Senior Zoning Inspector Sandra D. 

MacSorley issued a notice of violation to Tran, as pastor of the VBA, for using the subject 

property as a place of worship without approval of a Group 3 Special Permit in violation of 

Zoning Ordinance§ 2-303(1). Tran was directed to clear the violation by discontinuing the use 

of the subject property as a place of worship within 5 days of receipt of the notice and restoring 
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the detached garage structure to a three-car garage, workshop and storage area. A true and 

accurate copy of the January 22, 1992, notice of violation is attached hereto and incorporated 

herein by reference as Exhibit G. 

11. Tran received the January 22, 1992, notice of violation on January 27, 1992. A 

true and accurate copy of the signed domestic return receipt showing delivery to Tran on 

January 27, 1992, is attached hereto and incorporated by reference as Exhibit H. 

12. By certified letter dated February 12, 1992, Senior Zoning Inspector MacSorley 

. issued· Trail, as pastor for the VBA, another notice of violation for the continued use of the 

subject property as a place of worship without approval of a Group 3 Special Permit in 

violation of Zoning Ordinance§ 2-303(1). Tran was again directed to clear the violation by 

discontinuing the use of the subject property as a place of worship within 5 days of receipt of 

the notice and restoring the detached garage structure to a three-car garage, workshop and 

storage area within 30 days of receipt of the notice. A true and accurate copy of the 

February 12, 1992, notice of violation is attached hereto and incorporated herein by reference as 

Exhibit I. 

13. Tran received the February 12, 1992, notice of violation on February 22, 1992. 

A true and accurate copy of the signed domestic return receipt showing delivery to Tran on 

February 22, 1992, is attached hereto and incorporated by reference as Exhibit J. 

14. By letter dated March 20, 1992, from Jerry K. Emrich, counsel for the VBA, 

Senior Zoning Inspector MacSorley was notified that no further religious services would be 

perfonned on the subject property without first obtaining approval of a special pennit. A true 
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and accurate copy of the March 20, 1992, letter is attached hereto and incorporated herein by 

reference as Exhibit K. 

15. By certified letter dated February 8, 1993, Senior Zoning Inspector Sandra D. 

Singer issued Tran, as pastor for the VBA, yet another notice of violation for again using the 

subject property as a place of worship without approval of a Group 3 Special Pennit in 

violation of Zoning Ordinance § 2-303(1 ). Tran was directed to clear the violation by 

discontinuing the use of the subject property as a place of worship within 5 days of receipt of 

the notice. A true and accurate copy of the February 8, 1993, notice of violation is attached 

hereto and incorporated herein by reference as Exhibit L. 

16. Tran received the February 8, 1993, notice of violation on February 20, 1993. A 

true and accurate copy of the signed domestic return receipt showing delivery to Tran on 

February 20, 1993, is attached hereto and incorporated by reference as Exhibit M. 

17. Subsequent to receipt of the February 8, 1993, notice of violation, the use of the 

subject property as a place of worship was apparently discontinued. 

18. On November 4, 1994, the VBA filed an application for a special pennit 

(SP 95-Y-021) with the BZA to allow the establishment of a place of worship on the subject 

property. A copy of Special Pennit Application No. SP 95-Y -021, without attachments, is 

attached hereto and incorporated herein by reference as Exhibit N. 

19. By letter dated August 29, 1995, Special Pennit Application No. SP 95-Y-021 

was withdrawn. A copy of the letter from Lynne J. Strobel, counsel for the VBA, to Donald F. 

Heine, Zoning Evaluation Division, is attached hereto and incorporated herein by reference as 

Exhibit 0. 
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20. By certified letter dated March 9, 1999, Senior Zoning Inspector Leslie D. Setliff 

issued Tran, as the owner of the subject property, and Kim L. Phan ("Phan"), the fonner co­

owner of the subject property, a fourth notice of violation for operating a place of worship on 

the subject property without approval of a Group 3 Special Permit in violation of Zoning 

Ordinance§ 2-303(1). Tran and Phan were directed to clear the violation within 30 days of 

receipt of the notice by: (1) ceasing the use of the subject property as a place of worship; or (2) 

applying for, diligently pursuing, and ultimately obtaining approval of a Group 3 Special Permit 

from the BZA to allow the subject property to be used as a place of worship. A true and 

accurate copy of the March 9, 1999, notice of violation is attached hereto and incorporated 

herein by reference as Exhibit P. 

21. Tran and Phan received the March 9, 1999, notice of violation on 

March 12, 1999. A true and accurate copy of the signed domestic return receipt showing 

delivery on March 12, 1999, is attached hereto and incorporated herein by reference as 

Exhibit Q. 

22. Va. Code Ann.§ 15.2-2311 (Michie 1997) and Fairfax County Zoning 

Ordinance §§ 18-301 and -303 provide, inter alia, that any person aggrieved by any decision of 

the Zoning Administrator or by any order, requirement, decision or determination of any other 

administrative officer made in the administration and enforcement of the Zoning Ordinance 

may appeal such decision, order, requirement or detennination to the Fairfax County Board of 

Zoning Appeals ("BZA") within 30 days of the decision, order, requirement or determination. · 

Copies of the above-referenced sections are attached hereto and incorporated herein by 

reference as Exhibits R-1 and R-2, respectively. 
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23. Tran never appealed the January 22, 1992, February 12, 1992, and March 8, 

1993, notices of violation to the BZA. 

24. On AprilS, 1999, Tran and Phan filed an Application for Appeal (Application 

No. A-1999-SU-014) ("the Application") with the BZA challenging the decisions and orders 

contained in the March 9, 1999, notice of violation. A copy of the Application, without 

attachments, is attached hereto and incorporated herein by reference as Exhibit S. 

25. On July 6, 1999, the BZA upheld the Zoning Administrator's detennination 

regarding the Application. A copy of the July 14, 1999, letter from Deborah A. Hedrick, 

Deputy Clerk to the BZA, to Arthur T. K. Norris, agent forTran and Kim L. Phan, is attached 

hereto and incorporated herein by reference as Exhibit T. 

26. Va. Code Ann. § 15.2-2314 (Michie 1997) provides that 

[a]ny person or persons jointly or severally aggrieved by any 
decision of the board of zoning appeals, or any aggrieved 
taxpayer or any officer, department, board or bureau of the 
locality, may present to the circuit court for the county or city a 
petition specifying the grounds on which aggrieved within thirty 
days after the filing of the decision in the office of the [BZA]. 

27. Tran never appealed the July 6, 1999, decision of the BZA upholding the Zoning 

Administrator to the Fairfax County Circuit Court, and the time for filing such an appeal has 

expired. 

28. As is more particularly set forth in the affidavit of Senior Zoning Inspector 

Leslie D. Setliff, which is attached hereto and incorporated herein by reference as Exhibit U, 

Tran continues to operate and/or allow the operation of a place of worship on the subject 
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property without approval of a Group 3 Special Permit in violation of Zoning Ordinance 

§ 2-303(1). 

29. The Court has jurisdiction to award declaratory judgment in this matter 

Pursuant to Va. Code Ann. § 8.01-184 (Michie 1992), and further has jurisdiction to award 

injunctive relief in this matter pursuant to Va. Code Ann. §§ 8.01-620 (Michie Supp. 1999), 

15.2-2286{4)(d) (Michie Supp. 1999) and 15.2-2208 (Michie 1997). 

WHEREFORE, the Zoning Administrator, by counsel, respectfully requests that this 

Honorable Court award her the following relief: 

a. Declare the use of the subject property as a place of worship without approval of 

a Group 3 Special Permit to be in violation of Zoning Ordinance§ 2-303(1); and 

b. Enter a mandatory injunction requiring Iran to cease the operation of the place 

of worship on the subject property within 30 dayg of the entry of a Final Decree in favor of the 

Zoning Administrator in this lawsuit; and 

c. Enter a prohibitory injunction enjoining Tran, his agents, employees and any 

successors in interest from using and/or allowing use of the subject property in violation of 

Zoning Ordinance§ 2-303(1); and 

d. Order the Clerk of the Fairfax County Circuit Court to record a copy of the Final 

Decree entered in this lawsuit among the land records ofFairfax County to give notice of the 

prohibitions and restrictions contained therein to any successors in interest ofTran and to index 

said Final Decree as follows: 

' 
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GRANTOR: 

GRANTEES: 

Thanh VanTran 

Jane W. Gwinn; 
Fairfax County 
Zoning Administrator 

e. Grant the Zoning Administrator such other relief as this Court may deem 

appropriate. 

DAVID P. BOBZIEN 
COUNTY ATTORNEY 

By !4iiJS~66) 
Pamela K. Pelto ( VSB No. 34453) 
Assistant County Attorneys 

Respectfully submitted, 

JANE W. GWINN, FAIRFAX COUNTY 
ZONING ADI\UNISTRATOR 

Byfkrl;K@f 
Counsel 

12000 Government Center Parkway, Suite 549 
Fairfax, Virginia 22035-0064 
(703) 324-2421 
Counsei for Jane W. Gwinn, Fairfax County 

Zoning Administrator 
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TAX. &1JtXPT ~ TO VDG.iJaA c::cJim szc:nmr SB .1-811 (D) 

'tiWIB ~ TIWI . • £. . 
~z;~ dtV..· 
~KIM LIBt1 PBU' . . . 

. : 

,. • 0 1' • 

. 1derat~01U ! $0 00 . 
.. · -·· .. .... 

•a ~sa:. 7605 Bull Run-Dr1ve . 
· C~treVl.lle, Vugl.nl.a. 2.0121 · . "' 

. ~- . 

. :.I. ; . . ·. 

.. 
073-1-02-001:3 .· .. ' . . l .. -::. . 

!· 

... ~ 
•.•. . .. • .•.. ilfl. -~~~-

.. · . >: ~-·~r EXHIBIT :~J: t 
• • \ • : \.. ...:1~ . . .. ; I.·. . = ... :. ~ •. _: ... ·'. I . . · .. ·· . . : :. 

. . . ·' ·. . ': .. :.i.~ .~.,:~: 
. - ·.f''ti ; " . 

~age ·2j· · ... .. ... · ... 
•• • • • 1 

• • 0 ' •• 

-10- A 



----_ ....... 
,__PC --· ~----­·----

... 

State of VIRGI~ ... :.-=-~· ...... · 

County of FAIRFAX .. 

The foregoing 1nstrument was acknowledged before me t~s 
31 a i clay of March, 1999, by THliNI! VlUf T!WI: "!". 

~k!~:· 
Nota:y Publ1c 

My Commission Expues ~ clf-30-o:J-

STATE OF CALIP'O.RNIA 

COUNTY OF ..;;O..;.RAN;;,.;;;.;.GE=.-----

The forego1ng instrument was 
28tl1 day of APRIL 

WAN. WINN 

P'EB. 24, 2001 

.. . .. 
1fAY:.7 gg. 

. . J .. 
JfCDRDtlJ fAUltAX CD VA 

·/l-~·~ .. 
-11- . ·. . . . . 
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FAIRFAX COUNTY ZONING ORDINANCE 

occupation complies with the provisions gf Part 3 of Artie!~ 10. 

9. No sign shall hereafter be erected, built or displayed and no ex"i';ting sign shall be moved, 
remode.ied, altered or enlarged unless such sign complies, or will thereafter comply, with 
the provisions of Article 12. 

I 0. No structure shall hereafter be built or mc;wed, and no structure or land shall hereafter be 
used or occupied unless the minimum otT-street parking and loading spaces required by 
Article 11 are provided. The off-street parking and loading regulations for any expansion 
or enlargement of a structure or use already established on the effective date of this 
Ordinance shall be in accordance with the provisions of Article 11. · 

l.-303 Special Permit Uses 

1. No use of a strucrure or land that is designated as a special permit use in any zoning district 
shall hereafter be established, and no existing use shall hereafter be changed to another use 
that is designated as a special permit use in such district, unless a special permit has been 
secured from the BZA in accordance with the provisions of Article 8. 

2. No use existing prior to the effective date of this Ordinance which is allowed within a 
particular zoning district only by special permit by the provisions of this Ordinance, shall 
be replaced or enlarged e?tcept in accordance with the provisions of Sect. 15-101. 

3. No special permit shall be required for a use that is listed as· a permitted use in a district, 
notwithstanding that such use may also be included in a use group available by special 
permit.· 

2-304 Special Exception Uses 

.... 
2-305. 

Reprint 4/97 

I. No use of a structure or l~d that is designated as a special exception use in any zoning 
district shall hereafter be established, and no existing usc shall hereafter be changed to 
another use that is designated as a special exception use in such district, unless a special 
exception has been secured from the Board in accordance with the provisions of Article 9. 

2. No use existing prior to the effective date of this Ordinance which is allowed within a 
particular zoning district only by special exception by the provisions of this Ordinance, 
shall be replaced or enlarged except in accordance with the provisions of Sect. 15-1 01. 

3. No special exception shall be required for a use that is listed as a permitted use in a district, 
notwithstanding that such use may also be included in a use category available by special 
exception . 

Use Limitations 

I. No permitted, special permit or special exception use hereafter established, altered, 
modified or enlarged pursuant to this Ordinance shall be operated so as to conflict with the 
use limitations for the zoning district in which such.use is located. 

2-10 
-13- I 
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PARTC 

3-COl 

3-C02 

3-C03 

RESIDENTIAL DISTRICT REGULATIONS 

3-COO R-C RESIDENTIAL-CONSERVATIONDISTRICT . . 

Purpose and Intent 

The R-C District is established to protect water courses, stream valleys, marshes, forest cover 
in watersheds, aquifer recharge areas, rare ecological areas, and areas of natural scenic vistas; 
to minimize impervious surface and to protect the quality of water in public water supply 
watersheds; to promote open, rural areas for the growing of crops, pasturage, horticulture, 
dairying, floriculture, the raising of poultry and livestock, and for low density residential uses; 
and otherwise to implement the stated purpose and intent of this Ordinance. 

Permitted Uses 

I. Accessory uses and home occupations as pennitted by Article 10. 

2. Agriculture, as defined in Article 20. 

3. Dwellings, single family detached. 

4. Privately-owned dwellings for seasonal occupancy, not designed or used for pennanent 
occupancy, such as summer homes and cottages, hunting and fishing lodges and cabins. 

S. Public uses. 

Special Permit Uses 

For specific Group uses, regulations and standards, refer to Article 8. 

I. Group 3 • Institutional Uses, limited to: 

A. Churches, chapels, temples, synagogues, and other such places of worship 

B. Churches, chapels, temples, synagogues and other such places of worship with a 
nursery school or private school of general education which has an enrollment of 
I 00 or more students daily 

C. Home child care facilities and nursery schools which have an enrollment of less 
than 1 00 students daily 

D. Private schools of general education which have an enrollment of Jess than 100 
students daily 

2. Group 4 ·Community Uses. 

3. Group 6 ·Outdoor Recreation Uses, limited to: 

A. Camp or recreation grounds 
EXHIBIT 

Supp. No. 34, 11/23/98 I D 



FAIRFAX COUNTY ZONING ORDINANCE 

B. Golf courses, commercial 

c. Golf driving ranges 

D. Kennels, animal shelters 

E. Riding and boarding stables 

F. Skeet and trapshooting ranges 

G. Veterinary hospitals, but only ancillary to kennels, riding or boarding stables 

4. Group 7- Older Structures, limited to: 

A. Restaurants 

B. Summer theatres 

S. Group 8- Temporary Uses, limited to: 

A. Carnival, circus, festival, fair, horse show, dog show, steeplechase, music festival, 
turkey shoot, sale of Christmas trees or other seasonal commodities and other 
similar activities 

B. Construction material yards accessory to a construction project 

C. Contractors' offices and equipment sheds to include trailers accessory and adjacent 
to an active construction project 

D. Subdivision and apartment sales and rental offices 

E. Temporary dwellings or mobile homes 

F. Temporary fanners' markets 

G. Temporary mobile and land based telecommunication testing facility 

6. Group 9 - Uses Requiring Special Regulation, limited to: 

A. Home professional offices 

B. Veterinary hospitals 

C. Modification to minimum yard requirements 

D. Acc~ssory dwelling units 

Supp. No. 34, l 1/23/98 3-16 
-15-



Date Received _/ __ /_ 
Kontb oay Year 

CCKKONWEALTH Of VlRClNIA 
cccnrn 01' lAIU.U 

AI'Pt.ICATICH 1"01 SPECIAL UCEl''l'IOHi Sli!:CU.C. PERMIT, V.llUANCE OR A.PP!AL 
AS PROVIDED Ill ':31 fAllli.U CCOHft %OiliNG ORDIKANCI 

... 
-,o .9 

Application tro. ...J / ~·; - :J~'_ C.'-~ 
· .: · ' A.uigned by Sta(l 

• 19 __ 
--"""'"!K~o-n~t--b:-----' --~~~a-y-- . 'leu 

~ ~:;.~ ·:: .... ~r ~::. ~-- : ~;·;:· ~~:· ~ ··.:.-:~- -...... __ ... -. ;:::·· ·· ·(:_..... .. 
Tile undeuiqned beceby applies foe tbe special ezceptlan, special permit, 
appeal as indicated belov, foe property owned and described as follows: 

·.:.. .~; .• ..... :., .. :-,.:-~:-, .. ,.~i~-;.-:·· . -~:· ,, 0 

_---. .... __ ·-------···-···-·-· -~. 

vac lance, oc 

The undersigned bu the paver to autboclse and doea bece'by ·authocile ralcfas county 
staff representatives on official bualneaa to enter on tb• subject property aa necessary 
to pcocesa the appllc:atlon. ·-<·' . 

. -:· -· ··:i-··· ·-~~ :·~ .. :~--~ -.·---:~~~-,~~Till~ APPt.IC~TI~tl 

... , . ;} ~_:::..:c.___~ ---~;..·.:.._ .. ~~.::-.:. -~·~-~ .. :..:. .. ·- . . 
t (Applicant 1a to co11plete ODly oae of the follovlDg bosea. lf a Vaclance la Deeded ln­
' conjunction with a Speclal Exception or a spechyPez:zlit, a aepaute applicAtion for 

~·-~lance mu~: ~_.fll~o'J : --~!· •• ~:-.:..:~"'=::~·; ~- . ., ...... ··:=--~ .. ,~ -~·. ··::~.:-,-: 
• •• .... '\:.. • • • • ' ••• 0 •• ':. • 

SPECIAL !XC!PTIOK• •Application to Board of s~apenisoc~ under. pcovls~o~a _of 
section of the zonlng Ordl~ance. 

Jeopca~d-0;;;- .. ---- ·· ··· ---· :- - ... · · ·· ··· 
-·· .. -----· ·····-- . . ·-·-·- .... 

under pcov1s1ona of 

VAJUAKCI~ . . t •. •Application to Board o£ zoning Appeals under pcovlaiona of 
Sectlon.o:--..;.., _____ ...;.._ of" the. Ianing Ordinance. · :. . . • • ,. · •. ~ · : £•.! 

~··· ..... ',\ -=--=~ ···:··.·":":: .• -:: 
Requeat:_· _____ ~_·~---~---'----·-··_· __ ··-L_ .. __ ,_._-.,~:~·--~~-----~~--·~-~-~·~-------~~--~-~-·~-----~~--

:-
' . 

APP!AL • . ...• . •o\llpllcatlon to Board of zoning AppeAls under provisions o£ 
Section. ________ ._._ .. _-_, __ .. _. of the Zoning Ocdinal)ce. · ·· · .. •· ·· -·· • ·' 

• ; ,; . ~ "! ._ . • • ' . ": • ·:.\l. . • :. • 

r- .. ·•·•··-·Apn.al:.:,~·======~~-~-~-~-~--~-=-=-J~-=-~~~=-------::~--------------~----------~~-~ 
•see r~uirement.foc a~fidavit on ba~. 

... 
. .. .-::. 

Si,nature of ~ppl~cant or Agent 
· • · Le Chi Tbao- .· 

r· . • : ... 
-' 968-8460 241-2284 or ... - ~. ~·. 

--· -··--····_ .. ~ telepho~e KU&bec .. 
. -- . ·-

BILOW THIS C.IKI lOR. STAir USB 
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AlTACHMENT 7 

.t.A"'' OPT1CZ:S 

FAGELSON, CoATES & DAVENPORT 
A PAR'Tlf~IP OF PltOP'ZSSIOJifAJ. QORPORATlOI'IS AI'I'D A PA.Jn'tfZRSlliP 

401 W'YTHE S'lllEZT 

Ci• AC& 5H"'vt•­ ALZXAN'DRIA. VlBOl:NtA 22014 Nd.Z:AH D•vn~ H. o .. , .... ..,n~ 
TMOOI ....... Ca•TDo. ID 
.J '"" D H. H'"""'rt'' 
.Jo•• C. Mooa& 
Pamu~te• )1. Rzpftft'' 

.Jo'"' 'ol", Hoo•a.ID 

RON8"r H. M4aM,.I•. 
.lo-!.=!,P-..,U 
Sn:PftD H. '&""noll' 

'WILLI•• c. TIOOJO-.Ia. 
LAY8&10C& H.~,.aca.~ao 

1"7001 848•8100 
7AX 1'7'001 D48-o688 

l:liiO OU) c:HAJ)f DIU'DOZ:: ROAD 
THm:D nDOR 

NcZZ.A)f, V1JtOIJit1A ZUOI 
cTOQI aeo-oeoo 

.IA•D H. ""''""""t&.D 
Seoo-1o• eo......_ 
B.o.aaTSCiowa. 

PAX 170QI....S-oeoG 

JUCHNOHtl 

oaoe N.u&X%1. JIOAJ) 

.I. T11ow ... Ho:laATII 

R~A.P•""• 
Aloo••ol'.~ 
P.afttc• H. P. T•n.oa 
a. Ro,. .. a.e G•v- .Ia. 
~J.Dacw~· 

a-.. ..ao H.F•o&&.ae~" 
l!:rotDtW.5c:lo--a 

IUC2DCOI'Il), VIROIHIA a::JQ3.1 
18041 lltle•TOOO 

..1-r.r .. o- ~ 
PAX 111061 IIOO•:a&M 

,..,u, ... H.s .. ~··•• c. L .. ...,.cz E, ... ,. .. .Jrt.' 
February 6, 1991 

l'l~• P. Hc:O:Iwwa.&.lff Ro~.J. D.o.~n' 

"··· T. DA&.Y,..r.. "'- n. , ....... IDD' 
.-\. Rtc:M ... an T,.o_... ...... _,...... 
!l••t"'CL .... - .......... . ........ _,..,._ 
ntovr.. .. K. ,....,_.._... -~ft"ftta···---- ....... 

The Bonorable Chairman and Members 
of the Board of zoning Appeals 
County of Fairfax 
4050 Legato Road, 7th Floor 
Fairfax, Virginia 22033 

Attention: Ms. Bernadette Battard, OCP/ZED 

R:CEI'JEO 
CffltE Of alMPRERti\SIYE PWtKIKG 

FEB 8 1~9: 

BOARD OF ZOKIHG APPW.S 
SUPPORT BRANCH 

Re: Special Permit Application SP 89-S-032 
Vietamese Buddhist'Association 

• Dear Mr. Chairman and BZA Members: 

On behalf of the Applicant in the captioned matter, we do 
hereby withdraw this Special Permit request. 

Thank you for youz:: kind cons !deration of this request. 
Please feel free to call with any questions or concerns. 

WCT/lh 

Very truly yours, 

FAGELSON, COATES AND DAVENPORT 
Attorneys for Applicant 

~
I //"4 

I .vv- L I );·pn~ 
Will~ c. (Tom) Thomas, J \, 

cc: Le Chi Thao, Esquire 
Peter Murphy, Planning Commissioner, Springfiel~ District 
Ms. Elaine McConnell, Supervisor, Springfield District 

EXHIBIT 
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• 1. • .) • COMMONWEALTH OF VIRGINIA 

COUNTY OF FAIRFAX 

Certified Mail 

OFFICE OF COMPREHENSIVE PLANNING 
ZONING ADMINISTRATION OIVISION 

ZONING ENFORCEMENT BRANCH 
4050 lagato Road, Suite 801 

Fairfax. VIrginia 22033 
246·1300 

January 22, i992 

Return Receipt Requested 
Receipt No. P 281 725 414 

Tranh Van Tran, Pastor 
Vietnamese Buddhist Association 
7605 Bull Run Drive 
Centreville, Virginia 22020 

Re: Vietnamese Buddhist Association 
7605 Bull Run Drive 
Bull Run Estates, Lot 13 
Tax Map Ref: 73-1 ((2)) 13 
Zoning District: R-C 

Dear Pastor Tran: 

A zoning inspection was conducted on Sunday, January 12, 
1992 at 11:35 a.m. This inspection revealed the Vietnamese 
Buddhist Association is conducting, as a place of worship, 
services on the above-referenced property. A search of the 
Zoning Administration Division records reveals that no special 
permit for this use has been granted. 

Based on the above information, you are in violation of 
Par. 1 of Sect. 2-303 of the Fairfax County Zoning Ordinance, 
which states: 

No use of a structure or land that is designated as a 
special permit use in any zoning district shall 
hereafter be established, and no existing use shall 
hereafter be changed to another use that is designated 
as a special permit use in such district, unless a 
special permit has been secured from the BZA in· 
accordance with the provisions of Article a. 

EXHIBIT 
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Pastor Tran 
January 22, 1992 
Page Two 

• .. " : . . . . ,. • 
This letter will serve as official notice to clear the 

aforementioned violation. Compliance can be accomplished by: 

o Discontinuing the use of the property as a place of 
worship within five (S) days of receipt of this 
notice; and, 

o Restoring the detached garage structure to a three (3) 
car garage, workshop and storage area as reflected on 
the approved plans of Building Permit #8927780830. 

Further, no utilization of the property as a place of 
worship is to occur until a Group 3 Special Permit to permit a 
place of worship is obtained from the Board of Zoning Appeal 
(BZA) and all conditions of any such special· permit have been 
satisfied. 

Failure to comply with this notice may result in the 
initiation of appropriate legal action to gain compliance with 
the Zoning Ordinance. 

Should you have any questions or the need for elaboration, 
please do not he~itate to contact me at 246-1388. 

Sincerely, 

.it.1tiltt t. ~7{10,~.1-
·sandra D. MacSorley 0 
Senior Zoning Inspector 

SDM/gds 

cc: Lt. Ken Thompson, Inspections Section 
Fire Prevention Division, Fire & Rescue Department 

Steve Gibson, Branch Chief · 
Code Enforcement Branch, OEM 

Melinda M. Artman, Deputy Zoning Administrator 
for Permit, Plan Review Branch 

Dennis A. Hill, Sanitarian Supervisor 
Department of Health 

~ . ' " 
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. U~ITED STATES POSTAL S.ERVICE 

·OFFICIAL BUSINESS 

SENDER INSTRUCTIONS 
Print your name, eddreu and ZIP Coda: 
In the .apace below, · · .. 
• Complete Items. 1, 2., 3, and 4 on the 

nversi •. :·· 
• Anach to front of ll'tlda H · 1pace . 

permits, otherwise affix to back of · 
enlde:. :·. . · .· ~ .. 

• Endorse · artlc:le "Return Receipt 
Roqueated" ld)ec:ent to number. · · 

RETURN . : 
TO _.. 

'~ .. ·.· ... 

!!Pe of-..S.etvice:. . · . , ·., ·. •. 
~ R~,~~·._.::;:·:o.~nsu~.;~.:':·~.·. 
ILJ..e'G'rtiflea:: . ... 0 ·COD . ,. · : . 

D ,_ ·· · ·: M ·:·1 \ · 0 Return Receipt 
..,.press 81 • · for Merchandise 

Always obtain sig~atuio oi add~ossoo 
~r agent ·an~' DATE DELIVEReD; ; ... 

8, Addressee's Address ,(ONLY if 
requesttd and fee paidJ. .• :. ::; ' . 

~ ... ·._-;·, •• • . ·:=)-.' . 

. ~ . · . . : . ' ... -

DOI'J!ESTIC RETURN RECEIPT 
: .. ~ . .'-. -~ . 

...... : ··-· 

FAIRFAX COUNlV 
.. RECEIVED 
. i . . ; . 

.JAN 30~~92 
ENAL TY FOR PRIVATE 

' USE($300 

OFFICE Of COMPREHENSIVE PLAN,MN~ 
ZOI\luqG Elqf.ORCC:MENT BRAr.JeH· 
·· 4050"lesato Road, Suite 801 

Fairfax. Virginia 22033 -. 

-2Q- I 
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• . ' .. t 7Vl~c~ 

Certified Mail 

·COMMONWEALTH OF VIRGINIA 

COUNTY OF FAIRFAX 
OFFICE OF COMPREHENSIVE PLANNING 

ZONING ADMINISTRATION DIVISION 
ZONING ENFORCEMENT BRANCH 

4050 Legato Road, Suite 801 
Fairfax, Virginia 22033 

246·1300 

February 12, 1992 

Return Receipt Requested 
Receipt No. P 730 809 345 

Tranh Van Tran. Pastor 
Vietnamese Buddhist Association 
7605 Bull Run Drive 
Centreville, Virginia 22020 

Re: Vietnamese Buddhist Association 
7605 Bull Run Drive 
Bull Run Estates, Lot 13 
Tax Map Ref: 73-1 ((2)) 13 
Zoning District: R-C 

Dear Pastor Tran: 

As a follow-up to the notice of violation issued to you on· 
January 22, 1992, a reinspection of the property was conducted 
on February 2, 1992, at 11:25 a.m. This inspection revealed 
the Vietnamese Buddhist Association continues the use of the 

·property as a place of worship. A search of the zoning 
Administration Division records reveal that no special permit 
for this use has been granted. 

Based on the above information, you continue to be in 
violation of Par. 1 of sect. 2-303 of the Fairfax County Zoning 
Ordinance, which states: 

No use of a structure or land that is 
designated as a special permit use in 
any zoning district shall hereafter be 
established, and no existing use shall 
hereafter be changed to another use that 
is designated as a special permit use in 
such district, unless a special permit 
has been secured from the BZA in 
accordance with the provisions of 
Article a. 

EXHIBIT 

• ' . t ·.J .• I I -21-



• Pastor Tran 
February ·12. 1992 
Page 2 

.. ' . • 

This letter will serve as final notice to you to clear the 
aforementioned violation. Compliance can be accomplished by: 

o Discontinuing the use of the property as a place of 
worship within five (5) days of receipt of this 
notice; and, 

o Restoring the detached garage structure to a three (3) 
car garage. workshop and storage area as reflected on 
the approved plans of Building Permit I89277B0830. 
within thirty (30) days of receipt of this notice. 

Further. no utilization of the property as a place of 
worship is to occur until a Group 3 Special Permit to permit a 
place of worship is obtained from the Board of Zoning Appeals 
(BZA) and all conditions of any such special permit have been 
satisfied. 

Failure to comply with this notice may result in the 
initiation of appropriate legal action to gain compliance~with 
the Zoning Ordinance. 

Should you have any questions o~ the need for elaboration. 
please do not hesitate to contact me at 246-1388. 

SDM/skh 
238 

sincerely. 

~!!;!}!:~ 
Senior Zoning Inspector 

cc: Lt. Ken Thompson. Inspections Section 
Fire Prevention Division. Fire & Rescue Department 

Steve Gibson. Branch Chief 
Code Enforcement Branch. DEM 

Melinda M. Artman. Deputy Zoning Administrator 
for Permit. Plan Review Branch 

Pam Pruiet. Sanitarian 
Department of Health 

-22- ' 
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.. 

........ · 
• g~~~~~:, ~o~plete items 1 and 2 when additional ~ervic~~.~~e desire~, and_ c~mplete hems 

' Put your address in. the "RETURN TO" Space on the reverse side. Failure to do this wil~ prevent this card 
from baing returned to you. The return receiot fee will provide vou the name of the person delivered to and 
the d!tte of delivery. For a~C!Itlonal le~s the fotlowcng servcces.are -~.Iaola: Cc;msult pos_tmaster for fees 
and cnecll boxlesflor addJtconal sarvccelsl requested.. .. ··· ~-.:~--~.:: · ;,.•·· ·.·'.··•,·:: · · · . ·"" . '· · 

., ··.L. Gl,..&t(ow to whom delivered, date, and addrassee!s addres·s~,:; 2.q0.'Restrlcted Delivery · 
.. • · • , ~ (Ez:ra chargt) · •.• · ·:~· -~-:· (Urra clu:rrgt!) .. 

. ,.., . 

Date of Delivery 

~s Form 38 11, Apr •. 1989 ..... 

. : 

... 

; .. : ~ .... . . 

} 

. DOMESJIC RETI)RN RECEIPT . 

"· 

... 
I 

' . •· .. ·.... . : ...-........ -......;________ . UNITED STATES POSTAL SERVICE 

9~FICIAL BUSINESS · 

SENDER INSTRUCTIONS 
Print y- nanie. eddna and ZIP C4ca 
In the epee. below. · • 
• Complete llama 1. 2. 3, end 4 on the 

revance. · • · 
• Anach to front of anJcla If apaa 

permlta. odtarwlla artla to ~ack of 
a111cla. . . . · . 

• Endorse . linlcla "Retum Raealpt 
RaquNtad" adjacant ta_:numblr. 

" .. • 

. --"j 

PENALTY FOR PRIVATE 
USE, $300 i 

I 
) . 
j 

. • .. DIVJSI:JN oF 
ZONING ADMINISTRAnON EXHIBIT 

-·· 
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WALSH, COLUCCI. STACKHOUSE. EMRlCH & LUBELEY 

MARTIN 0. WALSH 
~MAS J. CCI.UCCI 
l'!iTEA lt. S~lQoiCU!a 
JI!IIRY lt. EMRICH 
M104.&El. 0 !.IJ8El..CV 
cw.AU!S 1.. SM./MATE 
KEITH C. w.ATIN 
NAN!. ~I'AK 
WQJ.J.OM A. FQGAAlY 
llAVTC J. SOM<OARONE!I 
LYNNE J. STROBEL 
LINOA F $1.4lRCINA 
VIRGINIA M. SUU.IVNI 

OF COUNSEl. 
NlCI10LAS IIIAUNCI-IAK 
~UUA T CANNON 

Sandra B. MacSorley 
Zoning Administration Division 
Zoning Enforcement Branch 
4050 Legato Road, Suite 801 
Fairfax, Virginia 22033 

A PROFeSSIONAL CORPORATION 

ATTORNEYS AT LAW 

COURTHOUSE Pv.zA 
THIRTEENTH FLOOR 

2200 CL.ARENCON BOULEVARD 
ARUNG1'0N, VIRGINIA 22201 

(70:3) 528 ... 700 

FACSIMILA (703) 525-3197 

March 20, 1992 

Re: Vietnamese Buddhists Association 
7605 Bull Run Drive 
Bull Run Estates, Lot 13 

. Tax Map Reference: 73-1-((2))-13 
Zoning District: R-C 

Dear Ms. MacSorley: 

PRINCE Wll.UAM OFFICE 

VILLAGE SCUAAE 
1:1683 OF"ICE I'VCE. Sulli 201 
W0008AICGE. VIAGINJ.O Z21t2 

17031 5a0-4t64 
Mlm!0~7 

FACSIMIU (70:11 ~2U2 

LOUCOUN CFI'ICE 

WAVERLY "-'RIC 
1500 SOuTH KING STl'IEET. SVITI! 2CO 

l-EESBURG. VIRGINIA 22075 

170:11 n1.-n 
MimiC C71S-134Q 

FACSIMILE (70:11 •78-ll.Ca 

FAIRFAX COUNTY 
RECEIVED 

r1tAR 2 4 !9S~ 

DIViSION OF 3' 
ZONiNG AOMINISTRAnON 

As we discussed, I have been retained by the Vietnamese Buddhists Association to further 
pursue the possibility of a special pennit application for the above·referenced property. I 
have received a copy of your letter dated February 12, 1992, and have discussed it with my 
client. 

I have been informed that there are no longer any fonnal Sunday services at the above· 
referenced property. The property is not open to the public and a schedule of services is 
no longer published. The property continues to be the residence of a Buddhist priest. The 
Buddhist culture requires that Buddhists pay their respects to the priest in a private visit of 
only one or two individuals. The visit is not a religious service but a sign of respect that 
may include consultation with the priest and a prayer session that typically Jasts about 20 
minutes. A.s these visits to the priest are a personal, private meeting occurring at random, 
I do not believe that such a visit constitutes a religious service. All visits are to the priest's 
home and no services are being offered in tlie detached garage structure. I have informed 
my client that the improvements to the detached garage must be in compliance with 
Building Permit #89277B0830. Mr. Thao is presently investigating this issue. 

I am presently working with Mr. Le Chi Thao and Pastor Tranh VanTran to determine 
whether it is feasible to pursue a special. permit application for the above-refer'!nced 

EXHIBIT 
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Sandra B. MacSorley 
March 20, 1992 
Page 2 

. . 

property. My client understands that no further religious services may be performed at the 
property without_ first obtaining the appr~val of a special use pennit. 

Should you have any questions regarding the above or require additional information, please 
do not hesitate to give me a call. 
WALSH, COLUCO, STACKHOUSE, EMRICH & LUBELEY, P.C. 

Si~el~LA 
J (}ry k Emrich 

JKE:ms 

cc: Le Chi Thao 
Martin D. Walsh 

ljs.12\ltr\mat"SOrley.l 
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• • FAIRFAX 
COUNTY 

OFFICE OF COMPREHENSIVE PLANNING 
ZONING ADMINISTRATION DMSION 

Zoning Enforcement Branch 
12055 Government Center Parkway, Suite 800 

Fairfax, Vtrg:inia 22035-5508 

I R G I. N I A (703) 324-1300 F~(703)324-3924 

February a, 1993 

Certified Mail Tranh Van Tran, Pastor 
Vietnamese Buddhist Association 
7605 Bull Run Drive 
Centreville, Va. 22020 

Return Receipt Requested 
Receipt W P a17 618 657 

Re: Vietnamese Buddhist Association 
7605 Bull Run Drive 
Bull Run Estates, Lot 13 
Tax Map Ref: 73-1 ((2)) 13 
Zoning District: R-C 

Dear Pastor Tran: 

On February 12, 1992, a final notice of violation was 
issued to you for continuing the use of the above-referenced 
property as a place of worship in violation of Par. 1 of sect. 
2-305 of the Fairfax county zoning Ordinance. Further, at that 
time you were notified to discontinue the use of the property 
as a place of worship. subsequent reinspections had revealed 
that you had complied with that notice. 

However, zoning inspections conducted on January 24, 1993 .• 
at 10:55 a.m., 11:30 a.m., and 12:10 p.m., revealed that the 
Vietnames Buddhist Association has recommenced the use of the 
property as a place of worship absent an approved special 
permit. 

Based on the above information, you are once again in 
violation of Par. 1 of Sect. 2-303 of the Fairfax county Zoning 
Ordinance, which states: 

No use of a structure or land that is 
designated as a special permit use in 
any zoning district shall hereafter be 
established, and no existing use shall 
hereafter be changed to another use that 
is designated as a special permit use in 
such dis~rict, unless a special permit 
has been secured from the BZA in 
accordance with the provisions of 
Article a. 

EXHIBIT 
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Pastor Ttan 
Febtuaz:y 8, 1993 
Page 2 

• 
This letter will serve as final notice to you to clear the 

aforementioned violation. Compliance can be accomplished by 
discontinuing the use of the property as a place of worship 
within five {5) days of receipt of this notice. 

Further no utilization of the property as a place of 
worship is to occur until a Group 3 Special Permit to permit a 
place of worship is obtained from the Board of Zoning Appeals 
(BZA) and all conditions of any such special permit have been 
satisfied. 

Reinspections of the propez:ty will be conducted to 
ascertain compliance with this notice. If cmpliance is not 
obtained and ~aintained. this office will initiate appropriate 
legal action to gain compliance with the Zoning Ordianance. 

Should you have any questions or the need fot elaboration. 
please do not hesitate to call me at 324-1388. 

SDS/gds e# 
93-0096/347 

. 
" 

S~ncerely. 

~~-~i~ 
Senior zoning Inspector 

-27-



.• 

j 
I· 
) . 
I 

I 
I. 
I. 

J 
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O SENDER: Complete -items 1 and 2 · ~!,01; ·_,.::d"r · ~· ;~ices are desired, and complete items 
3 and 4. . 

Put your address in the "RETURN TO'~ Space on the reverse side. Failure to do this will prevent this card 
from being returned to you. The return receipt fee will provide you the name of the person delivered to and 
the date of delivef'f ·For addltiQtla! lees the lonowmg serv1ces are avadaole. Consult postmaster lor lees 
and cneck 6oxtes or additional rirvicalsl requestad. . · · . · 
1.Jm Show to whom delivere&;"&ate, and addressee's addren. 2. Cl Restricted Delivery 

· (Uif'tl chargt) (Extra c:hargt) 

3. ~rticle Aitdressed to: -.. ~ . 4. Article Number · 

Tranh -~n Tran. Past;.or P 817 618 657 
Vietnamese Buddhist Associa~ion 
7605 Bull- Run Drive · · 
Centreville, VA 22020 

5. 
X I 

l
l 6. 

X. I 
--

I r . 7. Date of Delivery . 

~ · d.o-·cr3 
' I DOMESTI<; RETURN RECEIPT. 

UNITED STATES POSTAL SERVICE 

OFFICIAL BUSIJ\I~S .• -""' , . • 

SENDER INSTRUCTmNS'- • 
Print your nam~: address and ZIP Code 
In the s~ce below. 
• Complete ltema 1, 2, 3, and 4 on the 

n~varsa. • · 
·• Attaeh to front of' anlcla if s~ee 

permlta, otharwba affix to back of 
anlcle.... · . 

• Endorse anlcla "Return Reeelpl 
Requested'' adJ-eanl to numiMr. 

PENALTY FOR PRIVATE 
use. t3oo 

~{j csu_ NTY 
IV ED 

·· P nt Sender's name, address, and ZIP Code in the space below. 

FEB 2.31993 oJ;~:: o::~~P~~he~:~~~ ;~:~ning 
, Zq,ninq Enforcement Branch 

otVISlON o:: ~ 12os 5 Government Center Parkway · 
ZONING ACMINISTMAi O~; £:~ ~-r f ~-~.!. Y.~ !:~.~.0..~.~--f_?.~.Q-~ ,.?.-. 5 ~~ 8 ... 

11 nm i .. i,iui,ll\lllul\u\,\u\tlnl,\,HuJuit!lw · 
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ATIACHMENT 10 

o.r:r.l' Fll . COMMONWEALTH OF \'IRGI~IA ''I~'EOFca -·•'=u 
COUNTY OF FAIRFAX ltiP!i(}f(liSI~( PIJ. 

APPLICATION FOR SPECIAL PER!-UT iVOV :·A /'(111/fs 

. '~ .. 1994 /..rtJ(.'R 3 
.... ·~-·· ,· 
--~: 

~ltlltQ ty},,,. '-1 {/ · 
~liON DIVISION USt!. J_; .l.PPUCATION ~0. 

!O~ISG ORDINA~CE SECTIOS ~~DER WHICH APPLICATION IS riLED~nd 8-301 ec. sec • . 

PROPOSED USE: Place of worship. ·- ··------
--- ---------

~~~E OF AP?LICANT(sl: Vietnamese Buddhist Association 

POSTAL ADDRESS OF PROPERTY: 7605 Bull Run Drive 

Centreville, VA 2.29~q, _ 

~AP DESCRIPTION: 
7~-:-_1 -·· . ( (2)) 13 

Oau~!e Ci~ele Ho. Siat.le Circle No. Parcellsli~otltl He. 

SL'BOI\'ISION NAME: Bull Run Estates 

TOT.o\L AREA (AC. OR SQ.FT. ):_. Ap_prqxj,JQs~~l,y __ S.Q992. .. a,..c""'re...,s..__ ____ _ ___ .. ___ _ 
PRESENT ZONING: R-C s 
SL'PERVISOR DISTRICT: futlly 

~~~ !l,t·! 1 and add!~sses ~r cvr.:~l!l :! record to shall oravided on the aCfidaYit Cor• attached aad 1ade oar: or this sc,lica!iae. 

!~! ~~::rsirned has the ~ever t: a~:h~ritt &Ad doe! herebJ authorite Pairfai Couot7 start reoreseot&tiYes on oC!icial business to 
~!:e: ~3 th! subJect oreoe:ty as ~etessar7 ta ~races! the aoolication. 

Lynne J. Strobel, Agent -Walsh, Colucci, Stackhouse, Emrich & Lubeley, P.C. 
rr~t '.r JrTnl 9im!" or ADD)p~c·.: .} rJ:no . ' . 
:nature ADD tcan' r· unt -- · · · ___ .. _ --·---·- .. ·-· ------·- - -· --··-

22 Claren n Blv~ 13~~-Fl., .Arlington, VA 22201 ··-·----

!efealione No. •• Bate-- ·-

Ft,\st orovide naae and teleohone nu1ber of caotact oerson it different tra1 above. 

DO NOT WRITE IN THIS SPACE . ,' 

~~a~ /Jt) -------
Date application accepted: 

. ...:._...... 

7 
,. 4:jfp1 ication Fee Paid: S 

-~~45(), . -~ .-.---lllllllll. EXHIBIT 

Form SP ( 10/89) 

Date apolication received: 
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WALSH. COLUCCI. STACKHOUSE. EMRICH & LUBELEY 

r.I.AATIN 0. WALSH 
TMOM.AS J, COLUCCI 
P£TER 1<. STACKHOUSE 
JEAAY 1C. l!MAICH 
MI~.A!l. 0. LUBEL.."Y 
KEITH C. r.IAATIN 
N.AN E. TEAPAI( 
WIU.l.\lol A. I'OG.AATY 
Q.t.VlO J. BOMG.AACNEA 
LYNNE J STROBEL 
JO!o<H E. AINA\J:I 
S~ P. McMIJ\.UN 
"· M.AAK GO!'I%MNf 

0'C0UNSEL 
NICHOLAS MAUHCI'W< 

BY FACSIMILE and U.S. MAIL 

Mr. Donald F. Heine 
Zoning Evaluation Division 

A PROFESSIONAL CORPORATION 

ATTORNEYS AT LAW 

COURTHOUSE PlAZA 
. ~IRTEENTH F!.OOR 

2200 CLAAENDON BOULEVARD 
ARUNGTON, VIAGINIA 22201•3359 

(703) 528 ... 700 
FACSIMILE (703) 525•3187 

August 29, 1995 

Office of Comprehensive Planning 
12055 Government Center Pkwy. 
Suite 800 
Fairfax, Virginia 22035-5509 

Re: SP 95-Y-021 
Applicant: Vietnamese Buddhist Association 

Dear Mr. Heine: 

PRINCE WIU.I.Aiol OFI"ICE 
Vll.l.OQE SQUARE 

1."3663 OFFICE PL.ACE. SUITE 201 
WOCCBAIOGE. VIRGINI.A 221i2-4211 

(7o:ll a&C-48&0 
M~O 17031 5!10-<S.7 

I'ACSIMILE (7o:ll 680-2412 

LOUOOUN CFFlCE 
CCUNTAYSICE PIICI'5SSIC~ CENTER 

Z PrCGEON .,ILL CAN£. SUITE 340 
S'TEALING, VU!GINI.\ 20115 

17o:JI ...... -6!11 9 
I'ACSIMILE (7o:ll ~4o0M5 

RECEIVED 
OFFICE OF COMPREHENSII ·e 

PLA.NN!NG I~ .... 

SEP 0 J 1995 

SPECIAL PERl\· T & 
VARIANCE BRANCH 

As you are aware, the above-referenced application is presently scheduled for a public 
hearing before the Board of Zoning Appeals on Tuesday, September 19, 1995. Due to a 
number of outstanding issues regarding the application, the applicant has chosen to withdraw 
the application at this time. H solutions can be found to the issues raised in the Fairfax 
County staff reports, the applicant will consider filing a new application. I would, therefore, 
request that the above-referenced application be withdrawn without prejudice and removed 
from the agenda of the Board of Zoning Appeals. 

Should you have any questions regarding my request or require additional information,. 
please do not hesitate to give me a call. As always, I appreciate your cooperation and 
assistance. 

Very truly yours, 

WALSH, COLUCCI, STACKHOUSE, EMRlCH & LUBEI.EY, P.C. 
,- .· . .., 

. I • , "') \ ..J.... It I.' 
· j,Ji.,['- .)-1 r~'IJ!..X- ~ ~ 

Lyilne J. sfrobel · 

US:kd 

cc: I.e Chi Thao 
Jerry K. Emrich 
Manin D. Walsh 

ljs.ltr\heiae.Z 
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DEPARTMENT OF PLANNING AND ZONING 
Zoning Administration Division 

Zoning Enforcement Branch 
12055 Government Center Parkway, Suite 825 

Fairfax, Virginia 22035-5508 

VIRGINIA (703) 324-1300 Fax (703) 324-3924 

Tranh V. Tran 
Kim L. Phan 
7605 BuB Run Drive 
Centreville, Virginia 20121 

Re: 7605 Bull Run Drive 

March 9, 1999 

Vietnamese Buddhist Association 
Tax Map Ref: 73-1 ((2)) 13 
Zoning District: R-C 

Dear Mr. Tran and Ms. Phan: 

Certified Mail 
Return Receipt Requested 
Receipt#: Z 114 477 543 

On June 21, 1989, an application for a special permit (SP 89-S-032) was submitted to the Fairfax 
County Board of Zoning Appeals (BZA) to allow a place of worship to be operated at the above­
referenced property. By letter dated February 6, 1991, this special permit application was subsequently 
withdrawn. On April 3, 1995, an application for a special permit (SP 95-Y-021) was again submitted to 
the Fairfax County Board of Zoning Appeals (BZA) to allow a place of worship at the subject property. 
The written statement and justification submitted with Special Permit 95-Y-021 which outlined the 
proposed activities for this place of worship are summarized as follows: 

• 
• 

• 
• 
• 
• 

• 

The type of operation wiU be a place of worship . 
Bible study sessions will be conducted at the residence . 
The estimated number of patrons is approximately 40. 
One priest and two assistant priests will live at the premises . 
All trips to this site will be by private vehicle . 
Additional traffic will occur on weekends for bible study sessions . 
Several times a year, a large number of people will come to the site to 
celebrate major holy days and Buddha's Birthday. 
The existing buildings on the site will be retained and the residence will be 
used for service. There wiJI be no pews or chairs placed in the interior 
space since Buddhist worshipers sit on mats during their periods of 
meditation. 

Prior to the BZA public hearing on this matter, a letter dated August 29, 1995, was submitted requesting 
withdrawal of Special Permit 95-Y -021. 

Zoning inspections conducted on November 2, 1998, at 10:30 a.m., December 13, 1998, at 
II :40 a.m., and February 14, 1999, at 1 0:00 a.m., have revealed that you are actively conducting religious 
services at the above-referenced property, substantially in the same manner as described in the above­
referenced special permit applications .. 

EXHIBIT 
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... 

Tranh V. Tran 
Kim L. Phan 

. March 9, 1999 
Page 2 

. 
l. 

As you are aware, the operation of a place of worship in the R-C district is a Group 3 Special 
Permit use requiring the approval of the Fairfax County Board of Zoning Appeals. Research of our files 
have revealed there is no approved special pennit for a place of worship use on the above-referenced 
property. Therefore, you are in violation of Par. I of Sect. 2-303 of the Fairfax County Zoning Ordinance 
which states: 

No use of a structure or land that is designated as a special permit use in any 
zoning district shalt hereafter be established, and no existing use shall 
hereafter be changed to another use that is designated as a special permit 
use in such district, unless a special permit has been secured from the BZA 
in accordance with the provisions of Article 8. 

You are hereby directed to clear this violation within thirty (30) days of receipt of this notice. 
Compliance can be accomplished by: 

• 

• 

Ceasing the use of the above-refe~enced property as a place of worship; or 

Applying for, diligently pursuing, and ultimately obtaining approval of a 
Group 3 Special Permit from the BZA to allow this property to be used as a 
temple or place of worship. 

You may have the right to appeal this notice of zoning violation within thirty (30) days of the date 
of this letter in accordance with Sec. 15.2-2311 of the Code of Virginia. This decision shall be final and 
unappealable if it is not appealed within thirty (30) days. Should you choose to appeal, the appeal must be 
filed with the Zoning Administrator and the Board of Zoning Appeals (BZA) in accordance with Part 3 of 
Article 18 of the Fairfax County Zoning Ordinance. Those provisions require the submission of an 
application form, written statement setting forth the decision being appealed, date of the decision, the 
grounds for the appeal, how the appellant is an aggrieved party and any other information you may wish to 
submit and a $21 0.00 filing fee. Once an appeal application is accepted, it is scheduled for public hearing 
and decision before the BZA. 

Failure to comply with this notice may result in the initiation of appropriate legal action to gain 
compliance with the Zoning Ordinance. 

Should you have any questions regarding this notice or need additional information, please do not 
hesitate to contact me at (703) 324-1343 or (703) 324-1300. . 

~i1y. oJII=. 
Leslie D. Setliff 
Senior Zoning Inspector 

LOS/cas 
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:~SENDER: S;:./Ld,: lalsowishtoreceivethe 
1 :::! • Compltla items 1 andfor 2 lor adCil!onat seNices. 'i~ ; 7 8 'l. following services (for an 
• 111 • Cantj~lote ~oms 3, 4;a, and 4b. · .. • 

GJ • Print your name aNI ac;ldress on tne reverse ollhis lorm so tnat we can retum tnts extra lee): 
f card to y011. · 
CD • Anaell this !arm to the front olllla mailpiece. or on the badt H space does not 1. J8l Addressee's Address ' 'ii permit. . . = • Write 'Re111m Receipt RI!Qilestll6" on the mailpiece below tne article number. 2. 0 Restricted Delivery 
: • ~:!:l~ Receipt will snow to wiiCm tile anic:le was delivered and the date Consult_postmaster for fee. 

S 3. Anide Addressed to: 48. Article Number 

il 'fl<~ru H V. Tfl.Atv ·, Z :IV·I . i../77 
. .£ L. p Jut N ·. 4b. Servic~ Type 

' ~ K•'"" a.v!'/ R wi .. {);z,'vd·. ··-" 0. Registered 
7 {, () > ~-' 0 Express· Mail 

(!f..l'l fi.fv,'//i., 1/A 7..'C!_·f.ii; '.• · O·RerumReceiplfcrM 

.... 
~ 

~------~----~~~--------------~------~~--~-=~--~--~~ ·, .!! PS Form 3811, December 1994 1 02S95-98-8-c229 
. / 

WNITEO STATES POSTAL SERVICE. Ill II First.Ciass Mail 
Postage & Fees Paid 
USPS I. 

) Permit No. G·10 

• Print your name, address, and ZIP Code in this box • 

COUNTY OF FAIRFAX 
DEPARTMENT OF PLANNING AND ZONING 

ZPNING ADMINISTRA TIC-"1 OI'JISION 
ZONING ENFORCEMENT BRANCH 

12055 Government Center Pkwy. Suite 829 
Fair1ax, Virginia 220~5~ 

. I 

.. 
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CODE OF VIRGINIA 

shall be made to the zoning administrator in accordance with rules adopted by 
the b9ard. The application and accompanying maps, plans or other information 
shall be transmitted promptly to the secretary of the board who shall place the 
matter on the docket to be acted upon by the board. No special exceptions or 
variances shall be authorized except after notice and hearing aS required by 
§ 15.2-2204. The zoning administrator shall also transmit a copy of the 
application to the local planning commission which may send a recommenda­
tion to the board or appear as a party at the hearing. Any locality may provide 

· by ordinance that su6stantially the same application will not be considered by 
the board within a specified period, not exceeding one year. (Code. 1950, 
§§ 15-828 through 15-830, 15-832, 15-833, 15-850, 15-968.10; 1950, p. 176; 
1962, c. 407, § 15.1-496; 1966, c. 256; 1975, cc. 521, 641; 1989, c. 407; 1997, c. 
587.) . 

Law Review. - For .survey of V1rginia law 
on municipal corporation~ for the year 1975-
1976, .see 62 Va. L. Rev.1455 (1976). For .survey 
on property law in V'~rginia for 1989, .see 23 U. 
Rich. L Rev. 773 (1989). 

Failure to apply for .special uception.­
Where, when property owner liled an applica· 
tion to rezone his property from A-2 to B-2, he 
told the commission and the county board of 
supervisors that he planned to operate an au· 
tomobile graveyard, and the board rezoned his 

property, the board may have intended thereby 
to grant him a special exception; however, as an 
automobile graveyard was not then and is not 
now a permitted use in a B-2 zone, and the 
owner did not apply for a special exception, the 
board had no power to grant an exception by 
implication, and the county government was 
not bound by the zoning administrator's opin­
ion to the contrary. Board of Supvrs. v. Booher, 
232 Va. 478, 352 S.E.2d 319 (1987) (decided 
under prior law). 

§ 15.2-2311. Appeals to board. -A. An appeal to the board may be taken 
by any person aggrieved or by any officer, department, board or bureau of the 
locality affected b¥ any decision of the zoning administrator or from any order, 
requirement, deCision or determination made by any other administrative 
officer in the administration or enforcement of this article or any ordinance 
adopted pursuant thereto. Notwithstanding any charter provision to the 
contrary, any written notice of a zoning violation or a written order of the 
zoning administrator dated on or after July 1, 1993, shall include a statement 
informing the recipient that he may have a right· to appeal the notice of a 
zoning violation or a written order within thirty days in accordance with this -. 
section, and that the decision shall be final and unappealable if not appealed 
within thirty days. The ap:eeal period shall not commence until the statement 
is given. The appeal shall be· taken within thirty days after the decision 
appealed from by filing with the zoning administrator, and with the board, a 
notice of appeal specifYing the grounds thereof. The zoning administrator shall 
forthwith transmit to the board all the papers constituting the record upon . 
which the action appealed from was taken. 

B. An appeal shall stay all proceedings in furtherance of the action appealed 
from unless the zonin~ administrator certifies to the board that by reason of 
facts stated in the certificate a stay would in his opinion cause imminent Jleril 

· to life or property, in which case proceedings shall not be stayed otherwise than 
by a restraining order granted by the board or by a court of record, on 
application and on notice to the zoning administrator and for good· cause 
sh~. . 

C. In no event shall a written order,.requirement, decision or determination 
made by the zoning administrator or other administrative officer be subject to 
change, modification or reversal by any zoning administrator or other admin­
istrative officer after sixty days have elapsed from the date of the written order, 
requirement, decision or determination where the person aggrieved has 
materially changed his position in good faith reliance on the action of the 
zoning administrator or other administrative officer unless it is proven that 

390 
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§ 15.2~2312 COUNTIES, Cl'I'IES AND TOWNS § 15.2-2312 

such written .order, requirement, decision or determination was obtained 
thro~gh malfeasance of the zoning administrator or other administrative 
officer or through fraud. The sixty-day limitation period shall not apply in any 
case where, with the concurrence of the attorney for the governing body, 
modification is required to ·correct clerical or other nondiscretionary errors. 
(1975, c. 521, § 15.1-496.1; 1983, c. 12; 1993, c. 780; 1995, c. 4~4; 1997, c. 587.) 

Editor's note. - Ac:ts 1995, c. 424, d. 2, 
provides: '"l'bat the provi!ions of this act shall 
only have prospective application.• 

Law Review.- For 1995 survey of-property 
law, see 29 U. Rich. L. Rev. 1131 (1995). · 

Reliance on zoniDg classification : cre­
ates .no vested right. - Contrary to plain­
tifl"s assertion, the grant of a variance is not a 
significant official governmental act within the 
meaning of ·established p~edent. The mere 
reliance on a particular zoning classification, · 
whether created by ordiDance or variance. cre­
ates DO vested right in Co property owner~ A · 
variance is simply an authorized, deviation 
from zoning re'luizements because of- special 
characteristics of a partic:ular property. The 
grant of a variance cannot c:unfer upon a land­
owner greater rights than could be afforded by 
the enactment of a zoning ordinance. Snow v. 
Amherst County Bd. of Zoning Appeals, 248 Va. 
404, 448 S.E.2d 606 (1994) (decided under prior 
law). 

A landowner may not acquire a vested 
property right iD a particular land uae 
merely by showing a significant official rov· 
ernment act and reliance thereon. Rather, a 
landowner. who seeks to establish .a vested 
property right iD a land uae clasamcation must 
identify a significant official government act 
that is manifested by the issuance of a permi~ 
or other approval autbori:ing the landowner to 
conduct a use oa hia property that otherwise 
would not have been allowed. Additionally, and 
equally important, the test requires that the · 
landowner establish that he has diligently pur· 
su!!d the uae authorized by the government 
permit or approval and incurred subat.antial 
e%peliS8 in good faith prior to·the change in 
zooing. A landowner who ·aee"ka to assert a 
vested property right milst establiih all these 
elements. Snow v. Amherst County Bd. of Zon· 
ingAppeals,.248 Va. 404,448 S.E.2~ 606 (1994) 

The meaniDg of •aggrieved"' is settled. 
When used in a statute, the term contemplates 
a denial of some .personal or property right, 
legal or .. equitable; Vulcan Materials Co. v. 
Board of SuP.VfS., 248 Va. 18, 445 S.E.2d 97 
(1994) (decided under prior law). 

Party not aggrieved. -Until im applica• 
tion was pending asking for specific: relief, there 
could be no· denial of any personal or property 
right resulting from any administrative deci­
sion or .determination. .Without· a pending ap­
plication, the oral comments merely.were advi· 
sory. Hence, company was aot aggrieved within 
the meaninl of the s~tute, imd did not haw to 
appeal to the Board: of Zoning Appeala. This 
means that company did not fail to ezhau.st 
administrative remedies. and that the trial 
court erred in eliminating from the litigation 
the question of the Board's authority to review 
the new plan. Vulcan Materia.Ja. Co. v. Board of · 
Supvrs.. 248 Va. 18, 445 S.E.2d.9Hl994) (de­
cided under prior law.). 

. Appeal provision not appUcable to zon· 
ing acbDinistrator. - The General Assembly 
did not intend that the zoning administrator, 
who made a decmoo to issue a nonresidential 
use permit to a bmdowner, would·be required to 
appeal that decision to the Board of Zoning 
Appeals: within 30 days. GwiDD v. CoWer, 247 
Va. 479, 443 S.E.2d·161 (·1994) (decided under 
prior law). 

Burden of proving Wepl use of land is 
on challenger of land's use. - In a civil 
action .iD wbic:b a use is challenged as illegal, 
the. challenging party,baa·the initial burden of 
producing evidence to show the uses permitted 
in the zoning district in wbic:h the land .is 
located and that the use of the land is not a· 
pennitted use.· Upon thia shOwing, the burden 
shifts to the landowner to show that hill use is 
a · lawful nonconforming use. Masterson v. · 
Board ofZoningAppeals, 233Va. 37,363 S.E.2d 

(decided )mder prior law). · · . 727 (198!) (decided under prio~ law). 

. . . . 
§. 15.2-231~. Procedure on appeal •. -:- The .• board· shall fix a reasonable 

time for.the hearing of an application or appeal, give public notice thereof as 
well as due notice to. the parties ·in interest and make its decision within ninety 
days ofthe.filing·ofthe application or appeal. In exer-cising its powers the board. 
may reverse or affirm, wholly or partly, or may modify, an order, requirement, 
decision.or determination appealed from. The concurring·vote of a majority of 
the membership of the board shall be necessary to reverse any order, 
requirement, decision or determination of an administrative officer or to decide .. 
in favor of the applicant on any matter upon which it is required to .pass .und~...itt; .. 

. .·:.!".\.• .~·· 
;! ... ; .. ~·· 

'391 
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PART3 

18-301 

18-302 

18-303 

18-304 

Reprint 4/97 

ADMINISTRATION, AMENDMENTS, VIOLATIONS AND PENAL TIES 

18-300 APPEALS 

Initiation 

Any person aggrieved or any officer, deparonent, board, commission or authority of the County 
affected by any decision of the Zoning Administrator or by any order, requirement, decision or 
determination made by any other administrative officer in the administration or enforcement of 
this Ordinance may appeal such decision to the BZA, except an appeal which relates to a 
proffered condition shall be taken to the Board as provided for in Par. 10 of Sect. 204 above. 

Authorization 

The Zoning Administrator shall administer and interpret the Zoning Ordinance. The BZA shall 
hear and decide all cases of appeal by persons as set forth in Sect. 301 above. The BZA shall 
also hear and decide applications for interpretation of any district boundary if uncertainty 
remains after application by the Zoning Administrator of the rules specified in Sect. 2-204. 

Time Limit on Filing 

Appeals shall be filed within thirty (30) days from the date of the decision appealed by filing 
a notice of appeal with the Zoning Administrator and the BZA. Such notice shall specify the 
grounds for such appeal, and shall be filed in accordance with the provisions of Sect. 304 below. 

Submission Requirements 

Every application to appeal shall contain all of the following information: 

1. Four (4) copies of an application on forms provided by the County, completed and signed 
by the appellant. Such application shall not require the execution of an affidavit. 

2. Four (4) copies of a statement signed by the appellant setting forth the following 
information: 

A. The order, requirement, decision or determination which is the subject of the 
appeal. 

B. The date upon which the decision was made. 

C. The appellant's grounds for the appeal and the reasons therefor. If the appellant is 
a County officer, department, board or bureau, the statement shall specify how the 
appellant is affected; otherwise, the statement shall specify how the appellant is an 
aggrieved person. 

3. Such other supportive data as the appellant may desire in the record, including plats, plans, 
drawings, charts or related material. 

4. An application fee as provided for in Sect. 106 above. 

18-29 
-36-

I 
EXHIBIT 

R-2 



COMMONWEALTH OF VlRGINIA 
COUNTY OF FAIRFAX 

APPLICATION FOR APPEAL 

~~~-*=> - ~''-\ 

(Assigned by Staff) 

NAME OF APPELLANT: Tranh V. Tran: Kim L. Phan 

ATIACHMENT 1 

FAIRFAX COUNTY 
RECEIVED 

APR 8 1999 

DIVISION OF 
ZONING ADMINISTRATION 

DATE OF ORDER,·REQUJREMENT, DECISION, DET.ERMINATION OR NOTICE OF VlOLATION WHICH IS 
SUBJECTTOTHEAPPEAL--------~M~u~c~h~9_._t9_9_9 ____________________________ __ 

HOW IS THE APPELLANT AN AGGRIEVED PERSON? Mr. Tran is a co-owner of the 
property and the sole resident. Mr. Phan is the co-owner of the property. The decision 
ttRia···,. Fttll:, re::nrietJ the t13C ofprope:rt). 

IF APPEAL RELATES TO A SPECIFIC PROPERTY, PROviDE THE FOLLOWING INFORMATION: 

POSTAL ADDRESS OF PROPERTY: 7605 Bull Run Drive, Centreville, VA 20121 

TAX MAP DESCRIPTION: Tax Map Ref· 13.1 ((2)) 11 

771e under.slgned hu or ~ (circle one} the •uthorlty to 1/low 111d doa or @o- no) (clrele one} 1U1horlz1 hlrfu 
County st:aH representatives on official bus/nus to enter on the aub}Kt property u necaary to proc .. the ~lutlon. 

Anhur T. K. Norris, Le Chi Thao & Associates 

A'- • -- ,O.II•nt orA;.nt 21 i 1 Wilson Boulevard, Suite 700, Arlington, VA 22201 
Addreq 

(703) 528-6221; (703) 516-0688 
Telephone No. Home Wonc 

Pleaae provide name and phone number of contact person If different from above. 

00 NOT WRITE_ IN THIS SPACE 

Subdlvl•lon N~me: ~~ '' '<...~ ""- ~ ~ ~~ ~ , '-c::::. ~ '-~ 
Total Area (Acres/Square FMt): S . o -....o..oc:-c..._.. ~ 
Present Zoning: ~- c:_ 

------~~~----...-.----...-....-.----...-....-....-....-.--...-....-.--...-.-------...-....-....-.---
Supervisor Olatnct: :=:,. ) '-'-*='-
Date application received: ........ ~c.._ ApplfcatJon Fee Paid:$ ~'-C • <-....-c::::.. 

Date application accepted: ........ \,\""-\ ~ 

1/96 
EXHIBIT 
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FAIRFAX 
COUNTY 

DEPARTMENT OF P~ANNING AND ZONING 
Zoning Evaluation Division 

Special Pennit and Variance Branch 
12055 Government Center Parkway, Suite 801 

F airfa,x, Virginia 2203 5-551 q 
V I R G I .N I A (703) 324-1280 Fax (703) 324-3924 

July 14, 1999 

Arthur T. K. Norris, 
Le Chi Thao & Associates 
2111 Wilson Blvd., Ste. 700 
Arlington, Virginia 22201 

RE: Appeal Application A 1999-SU-014 
Tranh V. Tran; Kim L. Phan 

Dear Mr. Norris: 

At its July 6, 1999 meeting, the Board of Zoning Appeals took action to UPHOLD the 
Zoning Administrator's determination regarding the above-referenced appeal 
application. 

If you should have any further questions, please contact the Zoning Administration 
Division at 324-1314. 

Sincerely, 

~~cJ2 Q it lliJ c..l 
Deborah A. Hedrick, Deputy Clerk 
Board of Zoning Appeals 

cc: Michae1 R. Frey, Supervisor 
Sully District 

William Shoup, Deputy Zoning Administrator 
Department of Planning and Zoning 

N:\ZED\Hcdrick\7-6-99 Lcttcn.wpd -38- I 
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VIRGIN I A: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

JANE W. GWINN, FAIRFAX COUNTY : 
ZONING ADMINISTRATOR, 

Complainant, 

v. :IN CHANCERY NO.----

THANH VANTRAN, 

Respondent. 

AFFIDAVIT 

STATE OF VIRGINIA 
: to-wit 

COUNTY OF FAIRFAX 

THIS DAY, I, Leslie D. Setliff, personally appeared before the undersigned notary 

public in the state and county aforesaid and being duly sworn according to law, made 

oath that: 

-
1. Since July 1990, I have been employed with the Department of Planning and 

Zoning, and I am currently a Senior Zoning Inspector. My responsibilities include the 

investigation and enforcement of Fairfax County Zoning Ordinance ("Zoning 

Ordinance'') violations within Fairfax County. 

2. During my inspections of property located at 7605 Bull Run Drive, Centreville, 

Virginia (Tax Map No. 73-1((2)) parcel13) ("subject property''), on May 5, 1999, June 

20, 1999, July 18, 1999, August 15, 1999, and October 3, 1999, I observed that the 

Respondent continues to operate and/or allow the operati6'n of a place of worship on the ----llllllil· EXHIBIT 
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subject property without approval of a Group 3 special permit in violation of Zoning 

Ordinance§ 2-303(1). 

3. During the above-referenced inspections, 1 took photographs of the subject 

property which are attached hereto as Attachment 1. 

Leslie D. Setliff 

Subscribed and sworn to before me, a Notary Public in the County and State 
aforesaid, this ~day of October 1999. · · 

~'m-~ 
~tary Public 

My commission expires: atgtd-.:3/ ;;(ooo 
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'HOTGGRAPHS TAKEN BY LESLIE SETLIFF OF 7605 BULL RUN DR. ON 5/2/99, 6/20/99, 7/18/99, 8/15/99, 

AND 10/3/99 

1. 

2.. 
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14. 
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lv. 
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LB. 
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VJ:RGINIA: r_- ' r:- ,_, 

IN 'l'HE CIRCUIT COURT OF FAIRFAX COtnrrY :· .. :~- i{:· ..... 
0 • • • - i ... ~!" :: :.l 

JANE W. GWINN, FAIRFAX COUNTY 
ZONING ADMINISTRATOR, 

Complainant, 

v. 

THANH VAN TRANI 

Respondent. 

ANSWER 

99 NOV I 5 p1~ 3: 4 O 
... )~j;· ~ ... ~· ·~· ~-:.; .... ,J 

CLEH~, CtAculf'fo'uRl 
rA/RfAX. VA. 

Chancery No.: 163246 

COMES NOW the Respondent, Thanh Van Tran, by counsel, 

and for his Answer to the Bill of Complaint for Declaratory and 

Injunctive Relief states as follows: 

l. Paragraphs l and 2 of the Bill of Complaint contain 

conclusions of law not requiring a response. 

2. The Respondent admits the allegations of Paragraph 3 

of the Bill of Complaint. 

3. As to Paragraph 4, the Respondent denies that he is a 

''pastor" in the sense of one who actively directs worship 

activity for a Christian-style congregation. He is the sole 

resident of the subject property, which is his private home. 

Any persons who visit the property are his private social 

guests, who may share an interest in religious matters. The 

Respondent admits that he is a member of the Vietnamese Buddhist 

Association. 

4. The Respondent admits the allegations of Paragraph 5 

of the Bill of Complaint. 

-52-



5. Paragraphs 6 and 7 of the Bill of Complaint contain 

conclusions of law not requiring a response. 

6. As to Paragraphs 8 through 21, Respondent admits that 

the documents attached as Exhibits E through P appear to be 

authentic and submits that such documents speak for themselves. 

Respondent denies any factual allegations or characterizations 

or legal conclusions contained in such Paragraphs or such 

documents other than the existence and receipt or filing of such 

documents as alleged. 

7. Paragraph 22 contains conclusions of law not requiring 

a response. 

8. The Respondent admits the allegations of Paragraph 23, 

24 and 25 of the Bill of Complaint. 

9. Paragraph 26 contains conclusions of law not requiring 

a response. 

10. Respondent admits the allegation of Paragraph 27. 

ll. As to the allegations of Paragraph 28, Respondent 

denies that the subject property is used as anything other than 

his private residence, asserts that the photographs depict cars 

parked for non-regularly-scheduled social gatherings, admits 

that he personally has engaged in worship-related thought and 

speech at the property, lacks sufficient knowledge as to the 

state of mind of his guests, and need not respond to the legal 

2 
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conclusion that such conduct violates the zoning ordinance as it 

is drafted. 

12. Respondent asserts the defense of laches as to all 

matters raised in the alleged notices of violation relating to 

1992 and 1993. By the Complainant's own admission, the alleged 

violation ceased after February a, 1993. 

13. The portion of the Fairfax County Zoning Ordinance, 

Section 2-303(1), sought to be enforced in this proceeding is 

unconstitutionally vague and excessively broad, and prohibits 

all worship-related thought, speech and association in all 

places (including, as in this case, private single-family 

dwellings regardless of occupancy) without a permit. 

14. The ordinance violates the free exercise guarantees of 

Article 1, Section 16 of the Virginia Constitution and the First 

and Fourteenth Amendments of the United States Constitution. 

The ordinance is unconstitutional on its face because it is not 

religiously neutral, it substantially burdens the Respondent's 

and all citizens' free exercise of religion, and it is not 

necessary to advance a compelling governmental interest and does 

not do so in the least restrictive manner. The ordinance 

singles out religious worship for restriction and does not 

proscribe any particular conduct in terms that are neutral with 

respect to religious content; it expressly requires a permit for 

3 
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religious-worship oriented speech, thought and association, 

while allowing non-worship related speech, thought, association, 

and social gatherings at which worship does not occur, to 

proceed without a permit. 

15. The ordinance violates the establishment clauses of 

the Virginia and Federal Constitutions; the primary effect of 

the ordinance is directly to prohibit all religious worship ~ 

ae in any affected area without a special permit; the ordinance 

impermissibly establishes non-worship as governmentally 

preferred over worship. 

16. The ordinance is a content-based restriction on speech 

relating to or constituting worship, requiring a permit prior to 

engaging in such speech in an affected area, even in private 

single-family dwellings, and therefore violates the freedoms of 

speech guaranteed by the Virginia and federal constitutions. 

The ordinance infringes Respondent's privacy interests in his 

home. 

17. The ordinance denies the Respondent the equal 

protection of the laws by allowing unrestricted social 

gatherings by persons with no interest in religion, but 

restricting such gatherings by persons of known religious 

interest such as the Respondent. The ordinance denies the 

Respondent the same freedom of association as that enjoyed by 

4 
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persons with no interest in religion. The ordinance and its 

enforcement violate the due process protections of Article 1, 

Section 11 of the Virginia constitution and deprive the 

Respondent of the "right to be free from any governmental 

discrimination upon the basis of religious conviction." 

18. The County lacked the authority to enact an ordinance 

curtailing fundamental constitutionally protected rights under 

the guise of zoning. 

19. There is no practicable injunctive remedy that can be 

imposed in this case. The ordinance does not generally prohibit 

social gatherings, and the Court may not broadly enjoin all such 

gatherings solely at Mr. Tran's house. The ordinance does not 

impose any general restriction on the number of persons who may 

gather at a private house or on the number of cars that may park 

for a social gathering, and the Court may not impose such 

restrictions solely on Mr. Tran. The Court may not 

constitutionally enjoin religion-oriented speech, thought and 

association at a private residence. The Court may not 

constitutionally enjoin worship per se. The injunction 

requested would be impermissibly vague, excessively broad, and 

unconstitutional on its face and as applied to Mr. Tran. 

20. Enforcement of the injunction requested would require 

governmental entanglement in the issue of what constitutes 

5 
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Buddhist "worship," as opposed to ordinary private non-worship 

speech and association. It is evident that the County would 

continue photographic surveillance of the property and 

harassment and violation of Mr. Tran's privacy. The County 

would seek to haul Mr. Tran into court whenever a number of 

persons was photographed at the property exceeding some secret 

limit known only to the County. Using threats to enforce the 

injunction, the County would isolate Mr. Tran from all society 

at his residence, forcing him either to prove in court that each 

person photographed at his house was not engaged in worship, or 

to turn away all guests, friends, and family members. The main 

evidence of "worship 11 in every instance would be the racial, 

ethnic and religious identity of the persons photographed at the 

property. 

21. The Religious Liberty Protection Act of 1999, H.R. 

1691, was passed by the U.S. House of Representatives on July 

15, 1999, and the Respondent will assert all defenses and claims 

available under such act if and when it becomes law. 

22. Respondent maintains that he is entitled to assert his 

fundamental constitutional rights in this proceeding regardless 

of any claim that he has forfeited such rights or has been 

permanently stripped of them by some governmental process, and 

that any such forfeiture procedure is inherently inapplicable to 

6 
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fundamental rights, whether or not it is valid to curtail non-

fundamental rights. 

23. Respondent further denies that the Complainant is 

entitled to any of the other relief sought. 

WHEREFORE, Respondent requests that the Bill of Complaint 

be dismissed. 

Respectfully Submitted 
THANH VAN TRAN 
By Counsel, 

Arthur T. K. Norris (VSB No. 32536) 
Le Chi Thao (VSB No. 21564) 
Le Chi Thao and Associates 
2111 Wilson Boulevard 
Suite 700 
Arlington, VA 22201 
(703) 516-6688 
Counsel for Respondent 

CERTIFICATE OF SERVICE 

I h~by certify that a copy of the forgoing Answer was 
this /0!:1- day of lt/ovt~Mtl~k, 1999, sent by first 
class mail, postage prepaid, to: 
Counsel for the Complainant, David P. Bobzien, T. David Stoner, 
Pamela K. Pelto, 1200 Government Center Parkway, Suite 549, 
Fairfax, Virginia 22035-005~ 

Arthur T. K. Norris 
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VIRGINIA: 

IN THE CIRCUIT COURT OF FAIRFA..'X COUNTY 

JA!"'iE ~·. GVtlNN, FAIRFAX COll!'ITI 
ZONING ADMli'-ilSTR..~TOR, 

Complainant, 

v. 

THA~"''H VAN TRA.N, 

Respondent. 

In Chancery No. 163246 

COMPLAINA~I'S PRETRIAL BRIEF 

P.002 

Complainant, Jane W. Gwinn, Fairfax County Zoning Administrator ("the Zoning 

Administrator"), by counsel, files this pretrial brief in suppon of her Bill of Complaint for 

Declaratory Judgment and Injunctive Relief. 

BACKGROUND1 

The Zoning Administrator brought this action to enforce the Zoning Ordinance against 

Respondent, Than VanTran ("Tran" or "Reverend Tran"), for conducting a place of worship in 

the R-C Districtl without a special pennit. Reverend Tran, a Buddhist monk, ovms a 5.099·acre 

lot zoned R-C and located at 7605 Bull Run Drive in Centreville ( .. the Property"). (Bill CompL 

mi 3. 5; Answer 12. 4.) He purchased the Property in 1993 from the Vietnamese Buddhist 

1 Most or all of the facts stated in this orief appear to be undisput~ and few are essential 
to the Zoning Administrator's case. Where a particular fact is the subject of an admission­
typically by way of exhibits to the Bill of Complaint-the brief will include an appropriate 
citation. Exhibit designations used in these citations correlate to the exhibits to the Bill of 
Complaint All exhibits cited are the subject of admissions by Iran as to authenticity and as to 
receipt or filing. 

2 This zomng district pennits single-family detached housing at a maximum density of 
one dwelling unit per five acres. Zoning Ordinance§ 3·C01. 
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Association (VBA), which acquired it in 1988. Reverend Tran is the principal officer in the VBA. 

a tax-exempt religious organization created to fotm a Buddhist temple in the Vietnamese 

tradition. Although Tran is the record O\"ner of the Property, the VBA makes the mortgage 

payments. 

The Property contains a single-family dwelling, where Tran liv·es, and a detached three-car 

"garage." (Bill Compl. ,, 4, 5; Answer~~ 3, 4.) The "garage" has not been used to keep vehicles 

since 1989, at the latest. Instead, it contains a statue of the Buddha, an altar, a collection box, and 

a loudspeaker system. Dozens of people gather in the "garage" on Sundays to participate with 

Tran in meditation and reading of sacred texts, during which Tran sometimes uses the loudspeaker 

system.~ In addition to the regular Sunday services, Tran holds special ceremonies on and around 

three holidays each year: Tet (the Vietnamese New Year), a secular holiday celebrated over the . 

course of several weeks; the Buddha's birthday; and All Soul's Day. On those occasions, the 

ceremonies draw as many as four hundred people, some anivmg by chartered bus. 

The VBA has twice applied for special permits to operate a place ofwOIShip on the 

Property, the second time ,.,-ith !ran's consent as owner. The first application, filed in 1989 and 

withdrawn in 1991 (Ex. E, F), described the proposed use as including Bible-study sessions 

attended by about 40 people on the weekends and ceremonies for two major holy days attended by 

unspecified nwnbers of people. At that time, the VBA planned to use the dwelling as the meeting 

place. The second special pennit application, filed in 1994 (Ex. N), described the use in virtually 

1 The number of Sunday patrons is perhaps the only factual issue iD dispute, although it is 
not a dispute this Court needs to resolve before ruling in favor of the Zoning Administrator. 
Reverend Tran contends that on an ordinary Sunday moming, 20 to 30 people come to the 
Property. Zoning inspectors, on the other hand, have never found fewer than 19 vehicles and 35 
people on the Property on a Sunday morning. In fac~ the number of vehicles typically exceeds 
30, with as many as 100 people attending on non-holiday Sundays. 

-2-
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identical terms as in 1989. The VBA withdrew the application in 1995 "(d]ue to a number of 

outstanding issues regarding the application." (Ex.. 0.) 

In January and February 1992, a Fairfa."< County zoning inspector issued to Iran, on behalf 

of the VBA, two notices of violation for using the Property as a place of worship \ltithout an 

approved special permit, in "iolation of Zoning Ordinance§ 2-303(1).' (Ex. G-J.) The notices 

directed Tran to discontinue the use and restore the garage structure to a three-car garage, 

workshop and storage area, consistent with its approved building permit and plans. Tran did not 

exercise his right to appeal these notices of violation to the BZA. (Bill CompL, 23; Answer 1 8.) 

See Va Code Ann.§ 15.1-496.1 (Michie 1989) (amended and recodified as Va. Code Ann. 

§ 15.2-2311 (Michie 1997)). Instead, the VBA's attorney notified the zoning inspector in March 

1992 that no further religious services would be performed on the Property without a special 

permit. (Ex. K.) 

By January 1993, however. the Property was again being used as a place of worship. A 

third notice ofviolatio~ issued in February 1993, cited the same concerns raised in the 1992 

&Section 2·303(1) provides that 

[n)o use of a structure or land that is designated as a special permit 
use in any zoning district shall hereafter be established, and no 
existing use shall be hereafter changed to another use that is 
designated as a special permit use in such district, unless a special 
permit has been secured from the [Board of Zoning Appeals] in 
accordance v;,-ith the provisions of Article 8. 

The Zoning Ordinance categorizes a place of worship as a Group 3 special pemrit use in the R-C 
District. Zoning Ordinance§ 3-C02. Places of worship require special permits in. the R-P, R-C, 
R-E, R-1, R·2, R-3, R-4, R-5, and R-8 residential districts. In the R-12, R-16, R-20, R-30, and 
R-MHP residential districts, they are a pemtined (by-right) use, as they are in all of the 
commercial and industrial districts in the County. 

-3-
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notices. (Ex. L, M.) Again. !ran did not appeal the notice of violation. (Bill Compl., 23; 

Amwer ~ 8 .) The second special pennit application followed this February 1993 notice. (Ex. N.) 

In March 1999, !ran received a fourth notice of violation for using the Property as a place 

of worship. (Ex. P, Q.) He appealed this notice to the BZA (Ex. S), which ultimately upheld the 

Zoning Administrator's detennination that his use of the Property violated§ 2-303(1). (Ex. T.) 

Iran did not appeal the BZA decision to this Court (Bill Campi.~ 27; Answer 110), as he could 

have under Va. Code Ann. § 15.2-2314 Ovfichie 1997). 

The Zoning Administrator brought this action because Iran continues to operate a place of 

worship on the Property \Vithout a special permit. The case is set for trial on August 10, 2000. s 

ARGlJl\1ENT 

I. THE NOTICES OF VIOLATION ARE THINGS DECIDED A..l'iD NOT SUBJECT 
TO ATTACK. SINCE TR-\N FAILED TO APPEAL THEM. 

Under Va. Code Ann.§ 15.1-496.1 (Michie 1989) (ame:tded and recodified as Va. Code 

Ann. § 15.2-2311 (Michie 1997)) md Zoning Ordinance§§ 18-301 and -303, Iran had a right to 

appeal the original January 1992 notice of violation to the BZA within 30 days of the notice. Since 

he failed to appeal that notice, the decisions contained in h-particularlythat the Property was bemg 

used as a place of worship without a special permit and that the use violated Zoning Ordinance§ 2-

303(1)--arethings decided and not subject to anack in this proceeding. See Gwinn v. Collier, 247 

Va. 479,484,443 S.E.2d 161, 164 (1994); Gwinn v. Alward, 235 Va. 616,621.369 S.E.2d410,412 

! The case was originally set for trial, and the parties appeared, on June 28, 2000. !ran 
moved for a continuance. however, in part because his translator was not present-he speaks 
Vietnamese. The Honorable Kathleen H. lv!acKay granted the motion on that basis but directed 
that Tran schedule two translators for the August 10 trial date, to prevent a similar situation. 

-4-

-62-



JUL-11-2000(TUE) 15:44 Count~ Attorne~· s Office 703 324 2665 P.006 

(1988)_5 His failure to appeal the other 1992 or 1993 notices ofviolationrenders any new decisions 

contained in them similarly immlnerable to attack. Thus, Tran cannot contest the Zonincr 
0 

Administrator's determination that the zoning violation was continuing on the Property. Similarly, 

!ran's failure to appeal the BZA's decision in 1999 precludes him from challenging the substance of 

the March 1999 notice of violation. Tne Zoning Administrator is thus entitled to a declaration that 

the use of the Property as a place of worship without approval of a special pemtit is a violation of 

Zoning Ordinance§ 2-303(1). 

IL IT IS 'll'NDISPUTED THAT THE SAME ACTMTIES CONSTITUTING IHE 
VIOLATION C0!\7INtJE TO OCCUR ON mE PROPERIT. 

With Alward settling any question as to whether Tran has been using the Property 

unlawfully as a place of worship without a special permit, the only remaining question is wbether 

that use has continued.' Altho~gh !lJere might be some dispute about the actual numbers of 

Sunday visitors to the Property. any such differences are inconsequential to the object of this suit. 

Even in Reverend Tran's estimation. 20 to 30 people attend the rituals perfonned on or~nary 

Sundays, and there has been no significant change in those numbers since before the first notice 

6 Tran's failure to appeal the initial notice of violation precludes any challenge to the 
decision that use of the Property as a place of worship without a special permit is a violation of 
§ 2·303{1). To the extent that Tran's BZA appeal attempted to challenge the 1999 notice of 
violation in this respect, it was futile. Even ifTran had perfected an appeal to this Court, that 
issue was beyond attack under the rule established in .Alward. 

7 Even ifTran had su...cpended his unlawful use of the Property, the Zoning Administrator 
could still obtain injunctive relief, since the voluntary cessation of wrongful activity does not 
moot an action unless there is no reasonable expectation that the wrong will be repeated. See 
United States v. W.T. Grant Co., 345 U.S. 629, 632-33 (1953); Mainstream Loudoun v. Board of 
Trustees of Library, 24 F. Supp. 2d 552, 559 (E.D. Va 1998) . 

• 5-
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of violation. In light of these facts, the Zoning Administrator is clearly entitled to the injunctive 

relief she seeks to end the unlawful use of the Property. 

01. THE SPECIAL PER.J.'\IIT REQUIRE~IENT DOES NOT VIOLATE TR~"l'S 
CONSTITUTIONAL RIGHTS. 

Lacking any factual basis for resisting this action1 !ran apparently questions the 

constirutionality of the Zoning Ordinance special pennit requirement for places of worship in the 

R-C District. There is no legal basis for such a challenge. Tran's primaeyposition, which he ..vi.ll 

presumably explain in his respo~ive brief, appe·ars to be that the First Amendment mand~tes that 

his use of the Property be permitted by right, without the requirement of a special pennit 

(Alb-wer ~ 14.) Vlhile government may not regulate religious belief, it may regulate religious 

conduct. Braunfeld v. Brown, 366 U.S. 599, 603 (1961). The Supreme Court has held that a 

generally applicable law that is neutral as to religion does not violate the Free Exercise Clause 

even if it incidentally burde~ a particular religious practice. Employment Div. v. Smith, 494 U.S. 

872, 878-79 (1990). See also Goodallv. Stafford County School Bd., 60 F.3d 168, 170 (4!ll Cir. 

1995). The provision at issue here is Zoning Ordinance § 3-C02, which lists the permitted (i.e., 

by-right) uses in the R-C District: 

1. Accessory uses and home occupations as pennined by Article 1 0. 

2. Agriculrure, as defined in Article 20. 

3. Dwellings, single family detached. 

4. Privately-owned dwellings for seasonal occupancy, not designed or used for 
permanent occupancy, such as summer homes and cottages, hunting and fishing 
lodges and cabins. 

S. Public uses. 

Because p]aces of worship are not identified here, they are not allowed by right in the R-C 

District. The regulations governing the R-C District are neutral and generally applicab1e. They 

. 6. 
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apply to all properties bearing that zoning classification, and they do not single out religious 

practices for prohibition or regulation. Any use not listed as a permitted use cannot be conducted 

in that district, ii at al~ without a special permit or a special exception.' This restriction applies 

to any non-listed use, regardless of any religious aspect. 

It is not significant, as Tran might argue, that the Zoning Ordinance lists places of 

worship as a special pennit use in the R-C District Zoning Ordinance§ 3-C03. It is not this list, 

but the absence of the use from the list of permitted uses, that Iran challenges. Moreover, places 

of worship are but one of more than two ~ozen uses requiring a special pennit, Zoning Ordinance 

§ 3-C-03, in addition to more than a dozen requiring a special exception. Zoning Ordinance 

§ 3-C-04. In short, the Zoning Ordinance provisions do not infringe on Traa's free exercise 

right. 

This conclusion is consistent with the seminal cases in numerous federal circuits, 

including the Fourth Circuit. See, e.g., Christian Gospel Church, Inc. v. City & County of San 

Francisco, 896 F.2d 1221 (9!h Cir. 1990) (holding that a conditional use pennit requirement for a 

church in a residential area did not violate the free exercise clause or the equal protection clause); 

~fessiah Baptist Church v. County of Jefferson, 859 F.2d 820 (101
h Cir. 1988) (upholding a 

zoning prolubition on churches in agricultural districts); Islamic Center of Mississippi, Inc. v. 

City of Starkville, 840 F2d 293 (Sih Cir. 1988) (applying a stricter standard than Employment Div. 

s The Zorung Ordinance requires either a special pennit (issued by the BZA) or a special 
exception (issued by the Board of Supervisors) for numerous uses, depending on the particular 
zoning district at issue. The Board requires a special pennit or special exception for uses thal it 
considers to ha."'fe a potentially greater impact upon neighboring properties or the public than 
those uses pennitted in the district as a matter of right Zoning Ordinance§§ 8·001 and 9-001. 
See also Board of Supervisors v. Southland Corp., 224 Va. 514, 522-23, 297 S.E.2d 718, 711-22 
( 1982) (special exceptions). 

-7-
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v. Smith but holding that goverrunent may subject religious organizations to zoning regulations, 

including the requirement of a permit); First Assembly of God v. City of Alexandria, 739 F.2d 

942 {4111 Cir. 1984) (rejecting a challenge to special use permit conditions imposed on a church-

sponsored school); Grosz v. Ciry ofMiami Beach, 721 F 2d 729 (1111\ Cir. 1983) (upholding the 

prosecution of a rabbi who conducted worship services in his garage in violation of zoning 

laws)'; Lakev.·ood, Ohio Congregation of Jehovah's Wirnesses v. City of La/ce'wood, 699 F.2d 303 

(6t11 Cir. 1983) (upholding a zoning pro!Ubition on churches in residential districts, comprising 90 

percent of the city's land). This case law roW1dly supports the sort of neutral, generally 

applicable regulation such as that being applied to the Property owned by Reverend !ran. 10 

CONCLUSION 

For these reas_ons, the Zoning Administrator asks this Court to grant her the relief sought 

in her Bill of Complamt 

JANE \V. GWlN.N. FAIRFAX COUNTY 
ZONTN'G ADMINISTRATOR 

'The facts in Grosz are remarkably similar to the case at bar, except that the zoning 
ordinance at issue there flatly prohibited places of worship in single-family residential zones and 
that violations of the ordinance were prosecuted as misdemeanors. 

LO The Zoning Administrator will address this constitutional issue in further detail, if 
necessary, in her rebuttal brief. 
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VIRGINIA: 
:tN THE CIRCUIT COURT OF FAIRFAX COUNTY 

JANE W. GWINN, FAIRFAX COUNTY 
ZONING ADMINISTRATOR, 

Complainant, 

v. 

THANH VAN TRAN, 

Respondent. 

) 
) 
) 
) 
) 
) Chancery No.: 163246 
) 
) 
) 
) 

RESPONDENT'S PRETRIAL BRIEl 

COMES NOW the Respondent, Thanh Van Tran, by counsel, and 

in opposition to the relief sought by the Bill of Complaint 

states as follows: 

FACTS 

The Respondent's property is his personal residence. No 

other person resides at or is employed at the property. 

Respondent is a Buddhist monk who prays privately three times 

per day regardless of the presence of guests. Respondent does 

not hold regularly scheduled public worship services.· He has no 

fixed congregation of worshipers who regularly visit his 

property. He does receive visitors, primarily on Sundays, but 

at no scheduled time. A few times a year, he hosts larger 

gatherings for his friends and acquaintances in the Vietnamese 

community. The existence of the Vietnamese Buddhist Association 

on paper, and any other formal references to a temple, are not 

dispositive; the Association could just as easily be dissolved. 
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ARGUMENT 

I. Free Exercise 

On the eve of trial, Complainant's pretrial brief 

effectively tries to amend the Bill of Complaint, as well as all 

of the prior notices of violation, to allege that the Respondent 

is in violation of Sec. 3-C02 of the Fairfax County Zoning 

Ordinance, which allows "[d]wellings, single family, detached" 

as a permitted use, see Complainant's Brief at 6, rather than to 

say that the Respondent is violating the restriction on worship 

under Section 2-303(1), which was the basis of every prior 

notice of violation, see Bill of Complaint Exhibits G, I, L, and 

P, and which was the sole basis of the Complainant's prayer for 

relief in the Bill of Complaint. 

Sections 2-303(1} and 3-C03(1) (A), which, taken together, 

prohibit worship without a permit, are unconstitutionally vague 

and discriminate against religious gatherings as opposed to non­

religions gatheringsi the Complainant's brief does not defend 

their constitutionality. Section 3-C02, on the other hand, has 

never before been the basis of any claim or proceeding against 

Mr. Tran, and is not the basis of this proceeding. By allowing 

single family detached dwellings, Section 3-C02 does not 

prohibit gatherings of any particular size or frequency and does 

not prohibit worship per se. 

2 
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In all prior proceedings, the County has attempted to use 

Mr. Tran's religious observance as an element of the alleged 

violation of Sec. 2-303(1). This was in order to bring Mr. 

Tran•s essentially social gatherings into an apparently 

prohibited category. Contrary to the Complainant's brief at 

page 7, it is not the absence of churches from the list of 

permitted uses that Mr. Tran challenges, but rather the presence 

of religious worship on the list of specially prohibited 

activities under Sec. 2-303(1). Under the same legislative 

scheme, all manner of non-worship parties and social gatherings 

and visitors are permitted to Mr. Tran•s neighbors, limited by 

common-law nuisance principles. 

Under post-1990 free exercise principles, a law that is 

neutral towards religion and of general applicability need not 

be justified by a compelling governmental interest, even if the 

law incidentally burdens a particular religious practice. 

Employment Diy .. Dept of Human ~esources of Oregon v Smith, 

494 U.S. 872 (1990). A law burdening religious practice that 

fails to satisfy the requirements of neutrality and general 

applicability must be justified by a compelling governmental 

interest and must be narrowly tailored to advance that interest. 

Church of Lukumj Babalu Aye v Hialeah, 508 U.S. 520, 531 

(1993). 

3 
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A law lacks facial neutrality if it refers to a religious 

practice without a secular meaning discernable from the language 

or context. Id. at 533 Sections 2-303(1) and 3-C03(l) {A) of 

the Zoning Ordinance refer to "worship" as the activity 

prohibited without a special permit. The County's notices of 

violation and Bill of Complaint- seek to prohibit Respondent • s 

visitors and gatherings not because they are gatherings, but 

because --they involve worship . 

[T]he "exercise of religion" often involves not only belief 
and profession but the performance of {or abstention from) 
physical acts: assembling with others for a worship 
service, participating in sacramental use of bread and 
wine, proselytizing, abstaining from certain foods or 
certain mode of transportation. It would be true, we think 
(though no case of ours has involved the point), that a 
State would be "prohibiting the free exercise [of 
religion]" if it sought to ban such acts or abstentions 
only when they are engaged in for religions reasons, or 
only because of the religious beliefs which they display. 

Employment Division y Smith, 494 U.S. at 877. 

The neutrality of an ordinance is suspect if First 

Amendment freedoms are curtailed to prevent isolated collateral 

harms not themselves prohibited by direct regulation. Church of 

Lukumi Babalu Aye, 508 U.S. at 539. Section 3-COl of the Zoning 

Ordinance states that the purpose of the Residential 

Conservation District is to promote water quality and open rural 

areas for agricultural and low density residential use. Any 

distinction between worship-related gatherings and non-worship 

4 
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related gatherings is irrelevant to the stated purposes of the 

ordinance. The harms caused by excessive numbers of people or 

excessive numbers of cars gathering in a Residential 

Conservation District could be prevented by directly limiting 

the numbers of people or cars that may gather for any purpose. 

Instead, the county has targeted worship-related gatherings. 

The Zoning Ordinance is unconstitutional on its face and as 

applied the Respondent under Article 1, Section 16 of the 

Virginia Constitution and the First and Fourteenth Amendments of 

the United States Constitution. 

II. Vagueness 

The Zoning Ordinance is unconstitutionally vague in its 

restriction of worship in general and in its application to Mr. 

Tran. See State y Cameron, 498 A.2d 1217 (N.J. 1985) (ban on 

11 Churches and similar places of worship 11 unconstitutionally 

vague as applied to minister prosecuted for zoning violation of 

holding weekly religious services in his home) . 11 [A] statute 

affecting economic regulation is subject to a less strict 

vagueness test . 11 Id at 1220. "Perhaps the most 

important factor affecting the clarity that the Constitution 

demands of a law is whether it threatens to inhibit the exercise 

of constitutionally protected rights. . . . In particular, the 

5 
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scrutiny to be accorded legislation that trenches upon first 

amendment liberties must be especially scrupulous." Id. After 

considering the likely intent of the ordinance in question to 

cover special-use buildings only, the court concluded: "Its 

indefinite meanings focusing on religious activity alone fail to 

furnish adequate warning or sufficiently specific guidelines to 

assure its fair and consistent enforcement. Further, its 

specific core meaning, which imports the concept of a special 

purpose building, does not cover an ordinary residential home." 

Id. at 1223. "It thus appears that the zoning ordinance's 

exclusion of "churches or similar places of worship" from the 

particular residential zone is not sufficiently directed against 

the tangible detrimental effects of particular conduct. 11 Id. at 

1225. Respondent's garage may not have cars in it, but is not a 

special use building, and its construction was fully permitted 

at the time. The inherent vagueness of the Fairfax County 

zoning Ordinance makes it impossible to identify the specific 

elements of conduct that are alleged to be enjoinable under the 

ordinance. 

III. Exhaustion of Administrative Remedies and "Thing Decided" 

The Complainant's Pretrial Brief argues that the vague 

allegations of "place of worship" contained in the prior notices 

6 
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of violation are "things decided, •• based on the cases of Gwinn 

v. Alward, 235 Va. 616 {1988) (parking of trash truck) and Gwinn 

v. Collier, 247 va. 479 {1994) {parking junk vehicles and 

operation of automotive repair business). None of the 

exhaustion of administrative remedies cases that can be cited 

involves notices purporting to revoke First Amendment rights or 

other constitutionally protected fundamen~al rights. The County 

is not apparently arguing that Any of Mr. Tran•s constitutional 

defenses in the present case are precluded by past failures to 

appeal notices of violation. It would impermissibly burden 

fundamental constitutional rights (as opposed to mere economic 

rights) to require fruitless administrative appeals as a 

condition of preserving such rights. Neither the BZA nor the 

Circuit Court on certiorari from a decision of the BZA could 

consider the question of the constitutionality of the 

legislation underlying the BZA's decision. £aa Board of Zoning 

Appeals v University Square Associates, 246 Va. 290, 294 

{1993). The prior notices of violation are tautologies: 

worship violates an ordinance that prohibits worship. They fail 

to identify any prohibitable conduct in a religiously neutral 

manner. 

7 
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IV. Complainant's Authorities 

The authorities cited by the County in pages 7 and 8 of its 

brief all predate Employment piv v. Smith. Christian Gospel 

Church, 896 F.2d l22l (9th Cir. 1990) involved a challenge to 

denial of a permit application for a public church, not an 

injunction against worship; the court did not apply a neutrality 

test in considering the free-exercise argument, see id. at 1223-

25, and the legislative scheme required a permit for all similar 

"assembly-type activities." Messiah, 859 F.2d 820 (lOth Cir. 

1988) involved the denial of a building permit for a 12,000 

square-foot structure. see~ at 822. The Grosz case, 721 

F.2d 729 (llth Cir. 1983) used a balancing test and never 

answered the question whether the ordinance was religiously 

neutral in its restriction on gatherings. In general, they fail 

to apply the threshold test of religious neutrality when 

engaging in free exercise analysis to laws restricting religious 

conduct. The courts were instead concerned with balancing 

burdens under Sherbert v Verner, 374 U.S. 398 (1963), which 

Employment piyjsion v. Smith essentially supersedes. 

V. WHAT IS THE ENJOINAELE CONDUCT? 

Although respondent denies that an anti-worship injunction 

is constitutionally permissible under the existing ordinance, 

8 
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there is also no practicable injunctive relief that can be 

granted under the vague prohibition of Sections 2-303(1) and 3-

C03(1) (A) of the Zoning Ordinance without either violating the 

constitution or exceeding the terms of the ordinance and making 

up new legal restrictions. This is not a case of parking a 

trash truck. It is impossible to know which of the elements of 

the alleged conduct set forth in the Bill of Complaint and 

Complainant•s Pretrial Brief are deemed to be enjoinable under 

the place of worship prohibition. 

Respectfully Submitted 
THANH VAN TRAN 
By Counsel, 

Arthur T7" K. Norris (VSB No. 32536) 
Le Chi Thao (VSB No. 21564) 
Le Chi Thao and Associates 
2111 Wilson Boulevard 
Suite 700 
Arlington, VA 22201 
(703) 516-6688 
Counsel for Respondent 

CERTIFICATE OF SERVICE 

I ~reby certify that a true copy of the forgoing brief was 
this Z...f-day of J lJ L '-? , 2 0 0 o, mailed first class, postage 
prepaid, and by fax (703) 324-2665 to: 
Counsel for the Complainant, T. David Stoner, 1200 Government 
Ce~uite 549, Fairfax, Virginia 22035-0064. 

Arthur T. K. Norris 
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VIRGIN I A: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

JANE W. GWINN, FAIRFAX COUNTY 
ZONING ADMINISTRATOR, 

Complainant, 

v. 

THANH VAN TRAN, 

Respondent. 

In Chancery No.l63246 

COMPLAINANT'S PRETRIAL REPLY BRIEF 

Complainant, Jane W. Gwinn, Fairfax County Zoning Administrator ("the Zoning 

Administrator'~, by counsel, files this pretrial reply brief in response to Pretrial Brief filed by 

Respondent, Than VanTran (''Tran"). 

I. THE ZONING ORDINANCE IS A NEUTR.c\L LAW OF GENERAL 
APPLICABILITY THAT DOES NOT BURDEN TRAN'S FREE EXERCISE. 

Tran conveniently mischaracterizes § 2-303(1) as prohibiting worship (Resp't's Br. 

at 2-3, 7) and containing a "list of specially prohibited activities."1 (Resp't's Br. at 3.) In fact, the 

provision does neither. It merely prohibits the establislunent of a special permit use without a 

special pennit. Tran would apparently have this Court ignore the availability of the special 

permit process, but he protests too much. Distilled to its essence, then, Tran's main argument is 

thaf a zoning ordinance may not constitutionally require a special permit for a church, chapel, 

temple, synagogue, or other such place of worship, but must allow any such use by right. This is 

1 Tran also complains that the Zoning Administrator is raising for the first time a new 
issue-violation of Zoning Ordinance§ 3-C02. In fact, however, the Zoning Administrator does 
not claim a violation of that section; rather, she cited it merely as background and in anticipation 
ofTran's constitutional attack. See infra Part I.B. 
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an extreme position for which Tran is unable to cite any authority. Assuming the test set out in 

Employment Div. v. Smith, 494 U.S. 872, 878-79 (1990), is applicable,2 the threshold inquiry in 

that instance is whether the challenged regulations burden free exercise. See Christ College, Inc. 

v. Board of Supervisors, No. 90~2406, 1991 U.S. App. LEXIS 21680, at *11 (4th Cir. Sept. 13, 

1991), cert. denied, 502 U.S. 1094 (1992). Even if there is some burden, a religiously neutral 

law of general applicability need not be justified by a compelling governmental interest. Church 

of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 531 (1993); Smith, 494 U.S. at 

878~79, 885-86. 

A. The Zoning Ordinance Does Not Burden Religious Practice. 

The mere requirement of a special permit to use a particular parcel of land for a 

place of worship is not a constitutionally significant burden on free exercise. Indeed, it was for 

this reason that the Fourth Circuit recently held the Fairfax County Zoning Ordinance not to 

violate the Free Exercise Clause with respect to a proposed Christian school. See Christ College, 

1991 U.S. App. LEXIS 21680 (41h Cir. Sept. 13, 1991). In Christ College, the plaintiffs claimed 

denial of their right to free exercise, among others, as a result of their being denied permission to 

operate or build Fairfax Christian School at various locations in Fairfax County and the Town of 

Vienna.3 Appealing from a directed verdict granted at the close of their case~in~chief, the 

plaintiffs argued, among other things, that the Zoning Ordinance burdened the free exercise of 

their religion and was subject to strict scrutiny. Relying on Smith, however, the Fourth Circuit 

2 Some courts have questioned whether Smith applies to free exercise challenges 
involving non-criminal regulations. See e.g., Christ College, Inc. v. Board of Supervisors, 
No. 90~2406, 1991 U.S. App. LEXIS 21680, at *10~11 (4th Cir. Sept. 13, 1991), cert. denied, 
502 u.s. 1094 (1992). 

3 Ultimately, the Board of Supervisors granted a special exception for the school at one of 
the Fairfax County locations, after which the plaintiffs brought suit. 
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concluded that the plaintiffs had not suffered any such burden. The Court reasoned that the 

challenged provisions did not ~atly prohibit the religious school; rather, they pennitted it by right 

in commercial and industrial districts and by special exception in residential districts.4 Nor did 

the ordinance prevent the use of property with particular religious significance. !d. at 12. In light 

of these circumstances, the Fourth Circuit held that 

appellants have not shown that conformance to Fairfax's zoning regulations 
would ... impair any aspect of anyone's free exercise of religion. They have not 
shown how their rights may only be exercised in a facility located in a residential 
zone, nor that conforming to the special exception requirements laid down by 
Fairfa.x would in any constitutionally significant way burden those rights. 

Unquestionably, Fairfax's zoning laws made it more difficult for FCS to be 
located on property of the Tho bums' choice. The fact that local regulations limit 
the geographical options of a religious school, however, does not prove that any 
party's right to free exercise is thereby burdened. There must at least be some 
nexus between the government regulation-here, a zoning law-and impainnent 
of ability to carry out a religious mission. It is not enough that an entity 
conducting a religious program or mission would prefer to locate on residential 
property. That preference must be linked to religious imperatives. 

!d. In the case at bar, there is no claim that the Property has particular religious significance. 

Nor does the mere requirement that Tran follow the special pennit process impair his ability to 

carry out a religious mission. In short, Tran cannot show any reason why the Zoning Ordinance 

imposes an unconstitutional burden on his free exercise of religion. 

B. The Zoning Ordinance Is A Religiously Neutral, Generally Applicable 
Regulation . 

Tran argues that the Zoning Ordinance is not religiously neutral simply because it 

categorizes certain uses as "places of worship." (Resp't's Br. at 4.) Conspicuously absent from 

Tran' s brief is a citation to any case to support this proposition. He cites no decision finding a 

4 These provisions for religious schools parallel those for places of worship, except that 
the latter require a special pennit, instead of a special exception. 
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zoning ordinance violative of the Free Exercise Clause because it requires a special permit or 

special exception for a place of worship or other religious use. 

Tran relies solely on Church of the Lukumi to argue that the Zoning Ordinance is 

not neutral. But the Zoning Ordinance does not attempt to regulate a particular religious practice, 

as did the ordinance at issue in Church of the Lukumi. In that case, a churcQ of the Santeria 

religion challenged city ordinances criminalizing animal sacrifice. The Supreme Court found 

that the ordinances were not neutral, in that they had as their object the suppression of a 

particular practice of the Santeria religion. Church of the Lukumi, 508 U.S. at 542. The Court 

also found that the ordinances were not o£ general applicability, in part because they were 

directed only against conduct motivated by religious belief. ld. at 543-45. 

The Zoning Ordinance, on the other hand, does not impose criminal penalties for 

violation of§ 2-303 and does not bar any particula_r religious practice. It does not interfere in any 

way with the free exercise of religion by singling out a particular religion or imposing any 

disabilities on the basis of religion. Tran asks this Court to read the categorization of .. churches, 

chapels, temples, synagogues, and other such places of worship" as the singling out for 

prohibition of a particular religious practice. (Resp't's Br. at 4.) On the contrary, the Zoning 

Ordinance does not prohibit the activity of .. worship." Rather, it labels and categorizes a wide 

variety ofland uses, including places of worship, as any such ordinance must.' The Ordinance 

identifies a limited number of uses that are permitted by right in the. R-C District. "Churches, 

chapels, temples, synagogues and other such places of worship" are simply not included in that 

narrow list; rather, they are listed among more than two dozen special permit uses. Zoning 

s This brief addresses below Tran 's claim that this term is unconstitutionally vague. See 
infra Part II. 
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Ordinance§§ 3-C02 and -C03. Whether viewed in tenns of omitting the use from the list of by-

right uses or including it in the list of special pennit uses, however, the Zoning Ordinance in no 

way targets any religious practice. 

Contrary to Iran's assertion, it is not the religious nature of his use that subjects it 

to the zoning restrictions. In the R-C District, the Zoning Ordinance requires a special exception 

or special pennit for-or does not pennit at all-similar uses that have no religious component: 

for example, community clubs, community centers, meeting halls, and private clubs. Knowing 

that the use was religious merely enabled the Zoning Administrator to label it a place of worship, 

which requires a special pennit. But the essential problem is that the use, whatever its label, is 

not pennitted by right in the R-C District. 

C. The Courts Have Consistently Recognized That Requiring Special Approval 
For A Place OfWorship Does Not Infringe On Free Exercise Of Religion. 

In addition to the Fourth Circuit in Christ College and various other federal circuit 

courts cited in Complainant's Pretrial Brief, numerous other federal and state courts have 

favorably reviewed zoning ordinances requiring some special approval for religious uses. See 

e.g., Alpine Christian Fellowship v. County Comm 'rs, 870 F. Supp. 991, 994 (D. Colo. 1994) 

(overturning denial of a special pennit for a religious school in a church building, but noting that 

the church did not have "a right to be free from zoning or to build a church where it pleases''); 

First Baptist Church of Perrine v. kfiami-Dade County, 2000 Fla. App. LEXIS 8041, at *8 (Fla. 

Ct. App. June 28, 2000) (upholding the denial of special exceptions for a church-related school 

and finding that the zoning ordinance was neutral and generally applicable); Open Door Baptist 

Church v. Clark County, 140 Wash. 2d 143, ~ 995 P.2d 33,44-48 (2000) (affinning a 

conditional use pennit requirement for churches); Village Lutheran Church v. City of Ladue, 997 
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S.W.2d 506, 508-09 (Mo. App. 1999) (holding that the mere requirement that a church apply for 

a special use pennit did not infringe on the free exercise of religion); Area Plan Comm 'n v. 

Wilson, 701 N.E.2d 856 (Ind. App. 1998), cert. denied, 528 U.S._ (1999)6 (upholding a zoning 

ordinance requiring a special use permit for churches in any zoning district); Grace Community 

Church v. Town of Bethel, 30 Conn. App. 765, 772-74, 622 A.2d 591, 595-96 (1993), cert. 

denied, 51 0 U.S. 944 ( 1993) (holding that a zoning ordinance special permit requirement for 

churches, along with other uses, was reasonable and neutral); 2 KENNETH H. YOUNG, 

ANDERSON'S AM. LAW OF ZONING§ 12.23 at 581-83 (4th ed. 1996) (observing that "the right of a 

municipality to require a special permit [for religious uses] seems to be firmly established"). See 

also Bronx Household of Faith v. Community School District No. 10, 127 F.3d 207,216 (2d Cir. 

1997), cert. denied, 523 U.S. 1074 (1998) (finding the exclusion of religious worship from the 
.. 

uses designated for public schools not to violate the principle of religious neutrality under Smith 

and Church of the Lukumz); Cornerstone Bible Church, 948 F.2d 464, 472 (8th Cir. 1991) 

(holding that a zoning ordinance excluding churches and other nonprofit entities from 

commercial and industrial zones was a neutral law of general applicability under Smith).1 

6 The landowner in Wilson challenged the requirement of a special use pennit to operate a 
church in a commercially zoned area. The ordinance listed churches as one of33 "special uses" 
requiring a pennit in any residential, commercial, or industrial district. 701 N.E.2d at 859-60. 
Rejecting the landowner's argument that the ordinance was not religiously neutral or generally 
applicable under Smith, the court held that "[t]he inclusion of churches and church-operated 
facilities as special uses in the ordinance does not evince an intent to regulate religious belief. 
Instead, such inclusion recognizes churches as one of many uses which do not fit easily into 
traditional zoning districts." !d. at 860. 

7 All of these authorities post-date Smith and, in some instances, Church of the Lukumi. 
Moreover, there is no reason to believe that the courts deciding the pre-Smith cases cited in 
Complainant's Pretrial Brief(Compl't's Br. at 7-8) would now reach different conclusions. 
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Against the weight of this abundant case law addressing free exercise in the context of zoning 

and land use, Tran offers nothing but generalities and mischaracterization. 

D. Even If The Zoning Ordinance Were Not Religiously Neutral, There Is A 
Compelling Governmental Interest In Regulating The Land Uses Within 
Residential Zoning Districts . 

As Tran acknowledges, the R-C District is designed for agricultural and low-

density residential use. (Resp't's Br. at 4.) A church, chapel, temple, synagogue, or other such 

place of worship is clearly neither. Yet Tran argues that "(a]ny distinction between worship-

related gatherings and non-worship related gatherings i~ irrelevant to the stated purposes of the 

ordinance." (Resp't's Br. at 4-5.) The courts have long recognized a legitimate, even 

compelling, governmental interest in protecting residential areas, particularly districts for single-

family dwellings, from the by-products of more intense uses, such as traffic congestion, parking 

problems, and noise. See, e.g., Christian ,Gospel Church, Inc. v. City & County of San 

Francisco, 896 F.2d 1221, 1224 (9th Cir. 1990), cert. denied, 498 U.S. 999 (1990); Islamic 

Center of Mississippi, Inc. v. City of Starkville, 840 F2d 293, 302 (5th Cir. 1988); Grosz v. City of 

Miami Beach, 721 F.2d 729, 738-39 (lith Cir. 1983),.cert. denied, 469 U.S. 827 (1984); 

Lakewood, Ohio Congregation of Jehovah's Witnesses v. City of Lakewood, 699 F.2d 303, 308 

(6th Cir. 1983), cert. denied, 464 U.S. 815 (1983) (upholding a zoning prohibition on churches in 

residential districts, comprising 90 percent of the city's land); 2 KENNEni H. YOUNG, 

ANDERSON'S A'vt. LAW OF ZONING§ 12.23 at 582-84 (4th ed. 1996). See also Zoning Ordinance 

§ 8-001 (stating the purpose and intent of requiring a special pennit for certain uses ''which, by 

their nature, can have an undue impact upon or be incompatible with other uses of land''). There 

is thus a compelling governmental interest in reviewing any proposal to establish a church, 

chapel, temple, synagogue, or other such place of worship in the R-C District. 
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II. THE ZONING ORDINANCE IS NOT UNCONSTITUTIONALLY VAGUE. 

Tran relies exclusively on a decision by the Supreme Court of New Jersey, State v. 

Cameron, 100 N.J. 586,498 A.2d 1217 (N.J. 1985), as his authority for the proposition that the 

Zoning Ordinance is unconstitutionally vague, both facially and as applied to him. (Resp't's Br. 

at 5.) Apart from the obvious want of more persuasive authority, Tran's reliance on Cameron is 

misplaced for a variety of reasons. The ordinance at issue in Cameron absolutely banned 

.. churches and similar places of worship" in the defendant's zoning district and imposed a quasi-

criminal penalty on violations of that ban. 100 N.J. 586, at_, 498 A. 2d at 1221. After his 

congregation was forced to move, the defendant minister held weekly services for about 25 

people in his home, while the congregation sought a permanent location. 100 N.J. 5.86, at_, 

498 A. 2d at 1218. Based on these narrow facts, the court found the ordinance to be 

unconstitutionally vague as applied to the minister. 100 N.J. 586, at_, 498 A. 2d at 1225. The 

court identified a number of factors that, considered together, determined whether the ordinance 

was unconstitutionally vague: 

[A] law that is challenged for facial vagueness is one that is assertedly 
impermissibly vague in all its applications. A statute that is challenged as applied, 
however, need not be proven vague in all conceivable contexts, but must be 
shown to be unclear in the context of the ·particular case. In either a facial or as­
applied vagueness attack, the level of judicial scrutiny and degree of required 
clarity will depend on the purpose of the statute, the context in which the law is 
challenged, the conduct that is subject to its strictures, the nature of the 
punishment that is authorized, and, finally, the potential impact of the statute upon 
activities and interest that are constitutionally protected. 

100 N.J. 586, at__, 498 A. 2d at 1221. 

Cameron is distinguishable from the present case in several respects. First, Cameron was 

using his home only incidentally and temporarily for religious worship. Tran's weekly 

gatherings, by contrast, have been occurring for years in the detached "garage," which has not 
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been used to store vehicles for more than 10 years. The Cameron court was careful to limit its 

decision to the particular facts of that case. 100 N.J. 586, at~ 498 A. 2d at 1225. Second 
' 

unlike the ordinance at issue in Cameron, the Zoning Ordinance here is not quasi-criminal, and it 

establishes the Zoning Administrator as an administrative authority to whom citizens can tum for 

interpretation of the Ordinance. See Zoning Ordinance§ 18-103. The Cameron court recognized 

that .. greater imprecision can be tolerated in enactments with civil rather than criminal penalties" 

and in regulations that provide an administrative process for clarifying their meaning. 100 N.J. 

586, at_, 498 A. 2d at 1220. Third, Cameron raised only an as-applied challenge on 

vagueness grounds, and the court acknowledged that the ordinance was not impermissibly vague 

on its face. 100 N.J. 586, at_, 498 A. 2d at 1222. Tran, on the other hand, charges that the 

Zoning Ordinance is vague both as applied and on its face. Fourth, while Cameron had no access 

to an administrative process to clarify the ordinance, Tran failed to appeal the original notice of 

violation to the Board of Zoning Appeals. There he could have argued that the Zoning 

Ordinance did not require a special permit for his use.8 As discussed in Complainant's Pretrial 

Brief and below, this failure removed that issue from dispute. 

III. TRAN'S FAILURE TO EXHAUST HIS ADMINISTRATIVE REMEDIES BARS 
ANY CLAIM THAT HIS USE OF THE PROPERTY AS A PLACE OF WORSHIP 
IS PERMITTED BY RIGHT. 

Tran suggests that Gwinn v. Alward, 235 Va. 616, 369 S.E.2d 410 (1988), and its progeny 

do not apply here because they do not involve notices of violation implicating constitutionally 

protected rights. (Resp't's Br. at 7.) The fallacy of this argument is that the issues decided by 

8 Since the earlier notices of violation, as well as the BZA decision, are not subject to 
attack, see infra Part ill, Tran cannot now claim that the use is not a church, chapel, temple, 
synagogue, or other such place of worship. 
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Tran's failure to exhaust his administrative remedies are not constitutional.9 In a timely appeal to 

the BZA, Tran could have argued that his use of the Property did not violate the Zoning 

Ordinance.10 Indeed, he claims here that his use is within the ambit of the single·family 

residential use permitted by right under Zoning Ordinance§ 3·C02. (Resp't's Br. at 2.) If he had 

prevailed on that point, it would not matter that the use is also listed as a special permit use. See 

Zoning Ordinance § 2·303(3) (stating in pertinent part: ''No special permit shall be required for a 

use that is listed as a permitted use in a district, notwithstanding that such use may also be 

included in a use group available by special permit."). This fact leads to at least two significant 

conclusions. First, Tran's his failure to exhaust his administrative remedies has consequences. 

Conclusively decided are the issues of whether the Property was being used as a place of worship 

and whether that use is permitted by right. in the R·C District. Second, what restricts the use is 

not its inclusion in the list of special permit uses, but its omission from the list 1n § 3-C02 of by-

right uses in the R-C District. Tran's only attack, however, is on the language identifying such 

uses as requiring a special permit. (Resp't's Br. at 3.) There can be no question that§ 3-C02 

meets the Smith test of religious neutrality and general applicability. 

CONCLUSION 

For these reasons, as well as those stated in Complainant's Pretrial Brief, the Zoning 

Administrator asks this Court to grant her the relief sought in her Bill of Complaint. 

9 Tran is correct that he was not required to raise his constitutional arguments before the 
BZA. 

10 In fact, Tran did file an appeal of the fourth notice of violation. (Ex. S.) Although this 
appeal came too late, the BZA considered and rejected it on the merits. (Ex. T.) Tran did not 
appeal that decision to this Court. (Bill Compl. 1 27; Answer 1 1 0.) 
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IN Th~ CIRCUIT COURT FOR FAIRFAX COUNTY 

- - - - - - - - - - - - - - - X 
JANE w. GWINN I FAJ:RFAX COUNTY 
ZONDlG ADMmiSTRATOR, 

Complainant, 

versus 

THANH VAN TRANI 

Respondent. 
- - - - - - - - - - - - - - - - ~ X 

CHANCERY NO. 163246 

Fairfax, Virginia 

Thursday, August 10, 2000 

The above-entitled action came on to be heard 

before the HONORABLE KA'I'RLEEN H. MACKAY, a Judge in and 

for the Circuit Court of Fairfax County, in Courtroom 

5-F of the Fairfax County Judicial Center, 4110 Chain 

Bridge Road, Fairfax, Virginia 22030, beginning at 

approximately 10:05 a.m., when there were present on 

behalf of the respective parties: 

DNOO-l63.E 
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P R 0 C E E D I N G S 

(The court reporter was duly sworn by the Court.) 

(The interpreter was duly sworn by the Court.} 

THE COURT: Can you please give the court 

5 reporter your full name, please? 

6 INTERPRETER LUU: My name is Duyen My Luu. 

7 I spell for you. It's spelled D-U-Y-E-N, my middle name 

8 M-Y, my last name Luu, L-U-U. 

9 COURT REPORTER: Thank you. 

10 INTERPRETER LUU: You're welcome. 

11 THE COURT: Ma'am, are you prepared to 

12 simultaneously translate these proceedings? 

13 INTERPRETER LUU: Yes. 

14 THE COURT: Okay. Then I expect that 

15 everythi~g we say today will be translated as we say it 

16 to just this gentleman. Okay? 

17 INTERPRETER LUU: Yes, Your Honor. 

18 MR. THAO: Your Honor, there will be 

19 another -- the principal interpreter will be coming 

2 0 around 10 : 3 0 . 

21 THE COURT: Another what? 

22 MR. THAO: The principal interpreter. 

23 THE COURT: All right. 
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MR. TIL~O: He's caught in the Juvenile 

Court right now. He is corning to replace the lady. 

THE COURT: Whatever, as long as someone 

competent is here it's fine with me. 

This is the case of Jane W. Gwinn, Fairfax 

County Zoning Administrator, versus Thanh Van Tran. 

We're here on the complainant's motion for declaratory 

judgment and injunctive relief, I believe. 

MR. STONER: Good morning, Your Honor. 

THE COURT: Good morning. 

MR. STONER: I'm David Stoner, here on 

behalf of Jane Gwinn, the Zoning Administrator of Fairfax 

County. Let me note, Your Honor, that I've placed on the 

bench two binders, one of our authorities and one of our 

exhibits for today. 

THE COu~T:. Okay. 

MR. STONER: We also, as the Court may 

know, have filed briefs. We've filed two briefs, and 

Reverend Tran has filed one brief 

THE COURT: Yes 

MR. STONER: pretrial. Has the Court 

had an opportunity to review those briefs? 

THE COURT: Good heavens, I should hope so 
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1 by the time I walked in here, or I'd be in bad shape 

2 today. I've read the briefs. 

3 MR. STO~~R: All right, thank you. 

4 As you know then, virtually none of the 

5 facts are in dispute here. We intend to put on one 

6 witness, the Zoning Inspector, who will testify to the 

7 continuing nature of the violation. 

8 THE COURT: Did they actually file an 

9 answer? ! can't say that !•recall that. I don't 

10 remember anybody -- the defendant ever actually saying 

11 the facts weren't in dispute. 

12 MR. STONER: I don't believe they've 

13 really disputed that. Essentially, they do contend, as I 

14 understand it, that Reverend Tr~~ simply lives on the 

15 property and people .come to visit him and they tend to 

16 come on Sunday mornings . 

17 

18 

THE COu'ltT: Okay. 

MR. STONER: Our testimony will go 

19 primarily to the volume of people who show up 

20 consistently on Sunday mornings. 

21 THE COURT: Okay. 

22 MR. STONER: I think that's probably the 

23 only real factor that's in dispute. 
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TF.E COURT: All right. 

MR. STONER: As you know, this is a suit 

for injunctive relief -- declaratory and injunctive 

relief, but principally injunctive relief to enforce the 

zoning ordinance against this long-standing violation. 

The use at issue here is a temple or other such place of 

worship. 

We will show that the zoning ordinance, 

while it doesn't prohibit that use in this particular 

zoning district which is the RC zoning district, the 

residential district, it does require that there be a 

special permit approved for that use. JL~d, in this case, 

there is no special permit. 
I 

The RC regulations provide that the 

permitted uses in that district are essentially 

agricultural and residential. It's designed for single-

family detached dwellings on five-acre lots or greater. 

This particular lot is roughly five acres 

-- just over five acres. The original owner or the owner 

back in 1988 was the Vietnamese Buddhist Association, a 

religious tax-exempt organization that was created for 

the purpose of forming and operating a Vie:namese 

Buddhist Temple. 
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The evidence will show that the Vietnamese 

Buddhist Association essentially paid for the property 

which Mr. Tran now owns. As I understand it, they 

continue to pay the mortgage on that property. This is 

according to Reverend Tran's deposition testimony. 

On the property, the principal structures 

are a house where Reverend Tran lives, and a -- what I 

will call a garage, for lack of a better term. It's 

designed as a three-car garage, but, in fact, it hasn't 

been used as a garage for vehicles since 1989 at the 

latest. 

THE COURT: Is it a separate building --

MR. STONER: It is a separate building, 

yes. 

The testimony will show and the facts not 

in dispute, the exhibits we will produce, will show that 

that garage has, in fact, been used as a Buddhist Temple 

since, at latest, 1992. That was when the first Notice 

of Zoning Violation was issued, the first of four such 

notices. 

In fact, that garage is used every Sunday, 

where every Sunday morning a minimum of 20 to 30 people 

congregate for religious services. And you will hear 
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testimony from the Zoning Administrator that as recently 

as this past Sunday, more than 100 people were there at 

one time on Sunday morning; more than 100 people and more 

than 50 cars or vehicles of some sort. 

And on isolated occasions during the year 

at holiday times, as many as 300 or 400 people are at the 

temple, whether in the garage -- because it won't handle 

300 or 400 people -- or on the property around it. 

The evidence will show that not only do 

people gather in and around this garage structure, but 

that it is indeed equipped specifically for the purpose 

of accommodating these religious services. 

It has a loudspeaker, it has an alter, it 

has a statue of the Buddha, it has a collection box. 

There are several shoe racks that are available for 

people to remove their shoes before they enter the 

temple. 

You will see evidence that this temple is 

advertised; it's ceremonies are advertised. 

THE COURT: It's advertised as a temple? 

MR. STONER: Yes. 

THE COURT: Now, the present owner is 

Reverend Tran, but as I pointed out before, the 
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Vietnamese Buddhist Association carries the costs of the 

property. 

Reverend Tran -- and there is undisputed 

evidence to this effect -- has known since, at latest, 

1989, that this property required a special permit for a 

temole, church, chapel, synagogue or other such place of 

worship. We know he knew that because he was involved in 

the filing of an application for a special permit. 

That was in 1989. The special permit 

application proposed a place of worship where there would 

be bible study sessions on weekends -- this application 

and the related exhibits are our ExP.ibits 6 through 8, 

and they've been admitted as to their authenticity --

there would be bible study sessions on weekends, there 

would be approximately 40 patrons according to the 

application; essentially, the minimum of what's happening 

now. 

In fact, there are more than 40 patrons 

many weekends we will show. But as early as 1989, 

Reverend Tran knew and ac~,owledged that a special permit . . 

was required for this use. Now, that application was 

withdrawn in 1991 without explanation. That withdrawal 

is our Exhibit 9. 
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In 1992, the first of four notices of 

violation was issued for this use. It cited the use of 

the property as a place of worship, and the need for a 

special permit if that use was to continue. 

That notice of violation is our Exhibit 

10. Our Exhibits 12 and 14 are two further notices of 

violation, again. in 1992 I'm sorry, E~~ibit 12 is a 

notice of violation in 1992. 

Exhibit 14 is a letter from the attorney 

for the Vietnamese Buddhist Association, which at that 

time owned the property -- Reverend Tran lived there 

though and he's lived there since 1989 ~- stating that no 

longer were any formal Sunday services being held on the 

property, and no services are being offered in the 

detached garage structure. Different from certainly the 

situation now, and there's no dispute that there are 

services of some sort occurring in the garage structure. 

In 1993, our Exhibit 15, there was a third 

notice of violation showing that even if these services 

had been discontinued at some point in 1992, they had 

been resumed. None of these notices of violations were 

appealed through the Board of Zoning Appeals. The zoning 

ordinance and, indeed, the state code clearly lay out the 
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option of an appeal to the Board of Zoning Appeals of a 

notice of violation. 

Now, I will not get into the legal 

argument with respect to the implications of that in my 

opening· statement, but let me just say that there are 

implications from their failure to appeal. 

After the 1993 notice of violation which 

was unappealed, there followed a second special permit 

application. The documents related to that are our 

Exhibits 17 through 19. That application was also 

withdrawn in 1995 because of, quote, "a number of issues 

raised in ~ounty staff reports, 11 and the withdrawal 

letter is our Exhibit 22. 

But that application was virtually 

identical to the 1989 application. It identified the 

proposed use as a place of worship where there would be 

bible study sessions on weekends, where there would be 

approximately 40 patrons. It sounds exactly like the 

first one. 

And at this point, Reverend Tran owned the 

property. He acquired the property in 1993. He simply 

consented to the Vietnamese Buddhist Association being 

the applicant for that special permit, but Reverend Tran 
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owned the property and acknowledged that if the special 

permit were granted he would allow the use of the 

property for the special permit use. 

As you will see from Reverend Tran's 

deposition testimony, there was no essential change in 

the nature of the use on the property from the early '90s 

up to today. And, in fact, there was a fourth notice of 

violation. The evidence will show that the Zoning 

Administrator has been extremely patient, one could argue 

too patient, with Reverend Tran in this instance. 

But in 1999, she issued a fourth notice of 

violation for the same use, the same violation. That 

notice of violation was appealed to the BZA, the BZA 

upheld the Zoning Administrator, and there was no further 

appeal of that decision by the BZA. 

Your Honor, given the prior notices of 

violation, the failure to appeal, and then the 

abandonment of the last appeal, the only issue remaining, 

I submit, is whether the use has continued. And I think 

as I've already suggested and certainly as the evidence 

will show, the use has continued, as I mentioned, as 

recently as this past Sunday. 

And it's not an isolated event because as 
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recently as this past Sunday there were scores of 

vehicles, over 100 people on the property all at one 

time, Sunday morning from 10:00 to 11:00. That was the 

period of the inspection. 

The evidence will show that the property 

continues to be used for these even larger religious 

ceremonies for holiday events where 300 to 400 people 

congregate, and that Reverend Tran continues to 

accommodate and encourage this sort of use by the way the 

garage structure itself is equipped. There's been no 

change in the provisions there for these large groups. 

THE COURT: If he would have appealed the 

1999 BZA decision, he could have done that to the Circuit 

Court --

MR. STONER: He could have done that 

THE COURT: -- and the Circuit Court at 

that time could have made a decision that yes or no the 

use was the way the County thought it was. Right? 

MR·. STONER: Well, Your Honor, I submit 

that the only issue that was properly before the BZA and 

could have been before the Circuit Court on appeal was 

whether the use was continuing --

THE COURT: Because the original notices 
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-- you made an initial threshold determination that there 

was a use being made. 

MR. STONER: Right. 

THE COURT: So every time something 

happened after that, it was only a question of whether 

the use was continuing --

MR. STONER: It was merely a factual 

determination. Otherwise, the failure to appeal 

THE COURT: Would have no 

MR. STONER: -- the first one would have 

no meaning 

THE COURT: -- no meaning whatsoever. 

MR. STO~~R: That's right. So it was 

really the failure to appeal the first notice of 

violation that was fatal to Reverend Tran's bei~g able to 

say this use is not a temple or other such place of 

worship, it doesn't require a special permit. He lost 

the right to argue that. 

But even if that weren't so, even if he 

had the continuing right to appeal, obviously his failure 

to appeal the BZA's upholding of the Zoning Administrator 

in 1999 would also be fatal. So any way you cut it, he 

can't argue now that the nature of the ·use is such that 
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1 the zoning ordinance doesn't require a special permit. 

2 And, again, I don't believe there is any 

3 real dispute as to whether the use is continuing. We 
l 

4 will simply put on evidence -- we'll be prepared to put 

5 on evidence that the scope of the use is perhaps larger 

6 than Reverend Tran has suggested, although even at the 

7 minimum of 20 to 30 people every Sunday, I submit that 

8 alone is enough to make it violative of the zoning 

9 ordinance because there is no special permit. And he 

10 admits that the use hasn't changed over the --

11 THE COURT: So ordinarily, all I'd have to 

12 do is make a factual determination that the use is 

13 continuing and that would be the end of the case, except 

14 that they've raised constitutional issues. 

15 MR. S.TONER: That's right. 

16 THE COURT: That's the issue that they 

17 think makes this case compelling. Right? 

18 MR. STONER: I believe so. And obviously, 

19 I'm not prepared to address that as legal argument in 

20 opening statement. I'll be able to address it whenever 

21 the Court wishes. 

22 THE COURT: All right. Thank you very 

23 much. 
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I'm sorry, but I can't remember 

everybody's name. 

MR. THAO: I'm Mr. Thao. 

THE COURT: Thank you. And are you Mr. 

Norris? 

MR. NORRIS: Yes, Your Honor. 

THE COURT: All right. 

MR. NORRIS: Your Honor, there is some 

factual dispute here as to the regularity of the services 

and regularly scheduled worship services. There's no 

question that people come to visit Mr. Tran at his 

property. 

He's a prominent figure in his community 

and has lots of friends and acquaintances. We're not 

denying the fact that he has people at the house and they 

engage in worship, they relate in speech related to 

Buddhism and they associate with one another. 

Without arguing the constitutional status 

of those actions, those are certain kinds of actions. 

And this is not a case where he is applying for a permit 

to build a structure. The County has not claimed that 

the house is unlawfully on the property or that the 

garage is unlawfully on the property. 
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The County is objecting here to conduct 

that Mr. Tran engages in. The conduct consists of speech 

and association and worship. And the intensity of that 

use is significant, but he's not doing anything that 

other people aren't allowed to do in a non-religious 

context. 

Basically, our objections are 

constitutional, and that's something we should address 

later on, I think. I also, as a matter of fact, wa~t to 

argue that the prior zoning applications aren't as 

factually relevant as Mr. Stoner would make them out to 

be. 

Mr. Tran has been under the advice of 

several lawyers over the years and they have used 

different strategies in what they thought would advance 

his interests. 

The question of whether a permit is 

required is a legal question, and the fact that he 

applied for an application doesn't decide whether or not 

a permit is required in the current case, and it doesn't 

answer the question of what use is permitted on a private 

resident without a permit. Clearly, some use is, but 

that's a legal question too. 
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THE COURT: You don't think that his 

failure to properly appeal any of the determinations by 

the County has any legal significance? 

MR. NORRIS: The legal significance of 

that is a legal question --

THE COURT: I mean, you can argue that at 

closing -- sure, it is. 

MR. NORRIS: I mean, what facts are 

established by those notices of violation if they are 

deemed legally to establish facts? They establish that 

the~e's a place where worship is occurring. The notices 

don't set fo~th what elements of conduct a~e alleged to 

be the violation of the place of worship ordinance. 

That's another factual thing too. There's 

a host of facts that the County has referred to in their 

pretrial brief, and I'm sure they'll present evidence of 

the facts. There is the existence of the VBA Corporation 

str~cture which pays rent to somebody or something, 

there's the letterhead, there's the website that M~. Tran 

will deny he has any control over, there's no reference 

to the property as a temple. 

These things -- it's not clear which, if 

any, of these things constitute a violation of the place 
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of worship ordinance. There's no -- there's a 

complicated set of facts and the notices of violation 

don't refer to any particular facts that are the things 

that he has to stop doing in order to come into 

compliance with the ordinance. 

THE COURT: I understand. So your theory 

is that those prior determinations don't have any effect 

and that I should make a determination today. Right? 

MR. NORRIS: Don't have an --

THE COURT: Well, let's assume you're 

correct that all the past is not relevant because I have 

to make a factual determination today. I'm going to be 

able to do that today. 

MR. NO~~IS: Yes, you can make a factual 

determination based on the evidence before you here 

today. 

THE COURT: Exactly. 

MR. NO~~IS: The evidence isn't going to 

contradict the notion that there has been worship going 

on. We intend to argue as a matter of law that the prior 

notices of violation don't strip him of the right to 

assert his constitutional arguments in defense of his 

right to engage in fundamental rights and fundamentally 
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1 protected activities. But that's a legal question. 

2 THE COURT: I'm going to make a factual 

3 determination today. You have a different interpretation 

4 of the facts than Mr. Stoner does. Right? 

5 MR. NORRIS: It's a slightly di!ferent 

6 interpretation, I guess. I mean, there may be some 

7 dispute as to the numbers. There is probably some 

8 dispute as to the publicity or regularity of the 

9 gatherings, if that's an issue. 

10 The ordinance doesn't specify what facts 

11 have to attach to a gathering to make it a worship 

0 12 

13 

gathering as opposed to just a social gathering. 

THE COURT: Well, that's a determination 

14 that the BZA makes and the County makes and ultimately I 

15 make, so I'll make that determination today. I don't 

16 have any problem doing that. 

17 

18 Norris --

19 

MR. THAO: May I add something to Mr. 

THE COURT: Yes, sir. 

20 MR. THAO: I was involved with the whole 

21 process from the beginning, although there were two other 

22 attorneys who specialize in zoning law who took care of 

23 the applications. 
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THE COu:tT: Sir, you can certainly testify 

as a witness in the case if you'd like to. 

MR. THAO: Just part of the opening 

remark, Your Honor. 

THE COURT: Well, you're testifying 

personally from your experience, which is not typical for 

opening statement. You can certainly testify as a 

witness if Mr. Norris thinks it's appropriate. 

Is there anything else you want to tell me 

in opening statement? 

MR. NO~~IS: That's sufficient for the 

opening statement, Your Honor. 

THE COURT: Do you want a Rule on 

Witnesses, Mr. Stoner. There are several people in the 

courtroom. Do you need a Rule? 

MR. STONER: I think so, Your Honor. I 

don't know what witnesses they're intending to call. We 

have only one. 

THE COURT: And that is who? 

MR. STO~""ER: Sandra Hicks, the Zoning 

Inspector. She'll be here 

THE COURT: Okay. Is the:::-e anybody, Mr. 

Norris, that you intend to call as a w:.tness in the 
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courtroom today? 

MR. NORRIS: No one except Mr. Tran. 

THE COURT: Okay. Well, then I'll assume 

that everybody is here properly and we don't need to 

exclude anybody. 

- Okay, Mr. Stoner. 

MR. STONER: Thank you, Your Honor. I 

will call Sandra Hicks to the stand. 

INTERPRETER NGUYEN: Excuse me, Your 

Honor. I am supposed to be the interpreter for ~his 

hearing. 

TH~ COURT: Sir, I recognize you. I 

wondered and now I realize. Do you want to switch 

interpreters? 

MR. THAO: Yes, Your Honor, if we may. 

TH-.t:. COtJRT: Sure . Sir, will you identify 

yourself for the record, please? 

INTERPRETER NGuir~: My name, Your Honor, 

is Minh Nguyen, M-I-N-H N-G-U-Y-E-N, and I'm a court 

interpreter. 

THE COURT: And the language is 

Vietnamese? 

INTERPRETER NGu~EN: Vietnamese and 
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English. 

THE COURT; Okay. Do you want to 

substitute at this point? 

in. 

INTERPRETER NGUYEN: Yes, Your Honor. 

THE COURT: All right. Let me swear you 

(The interpreter was duly sworn by t~e Court.) 

MR. STONER: Your Honor, before Ms. Hicks 

begins, I would offer into evidence our Exhibits 1 

through 29 and 32 through 35. I don't believe there is 

any objection to any of those. 

Th~ COURT: Exhibits 1 through 29 and 

which others? 

MR. STONER: Exhibits 32 through 35. 

MR. NO~~!S: Your Honor, we've admitted 

the authenticity of the exhibits, but several of them are 

letters from prior attorneys, there are out-of-court 

statements. 

~3 COw~T: Okay. We'll go through them. 

I want you to move it along 

MR. NORRIS: All right 

THE COu~T: -- and you can object as the 

County moves them in. 
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1 MR. NORRIS: All right, Your Honor. 

2 Whereupon, 

3 SANDRA RICKS, 

4 a witness, was called for examination by counsel on 

5 behalf of the complainant, and, having been first duly 

6 sworn by the Court, was examined and testified as 

7 follows: 

8 DIRECT EXAMr.NATION 

9 BY MR. STONER : 

10 Q. Could you state your name for the record, 

11 please? 

) 12 A. Sandra L. Hicks . 

13 Q. Where are you employed, Ms. Hicks? 

14 A. With the Fairfax County Department of 

15 Planning and Zoning in the Zoning Enforcement Branch. 

16 Q. How long have you been employed by that 

17 department? 

18 A. I've been with the Zoning Office since 

19 April of 1978, so it's a little over 22 years. 

20 Q. What was your first job in that office? 

21 A. My first job in that office was as a clerk 

22 to the Board of Zoning Appeals. 

23 Q. What were your duties in that respect? 

I 
I 

I 
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A. My duties in that respect were to act as 

secretary at the Board of Zoning Appeals hearings, to 

transcribe the minutes, to assist citizens and attorneys 

in the filing of special permit applications, variances, 

or appeals of the Zoning Administrator's decisions, and 

to help process those applications towards the public 

hearings processes. 

Q. What was your next job in the Zoning 

Office? 

A. In May of 1985, I became a Zoning 

Inspector with the Zoning Enforcement Branch. 

Q. What were your responsibilities in that 

job? 

A. To investigate land use complaints of 

zoning violations -- alleged zoni~g violations. 

Q. How long did you hold that job? 

A. I was a Zoning Inspector from May of 1985 

through May of 1990, at which time I was promoted to be a 

Supervising Field Inspector. I still work in the Zoning 

Enforcement Branch, but now I oversee other Zoning 

Inspectors who investigate these land use complaints, and 

on occasion still work with them on their cases or handle 

some of the more complex cases on my own. 
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Q. Over the course of your years as a Zoning 

Inspector or Supervising Field Inspector, approximately 

how many zoning inspections would you estimate you've 

performed? 

A. I would say it would be in the thousands. 

Q. Can you tell us what a notice of violation 

is? 

A. A notice of violation is a written 

document that sets forth what the activities are deemed 

to be and that will set forth the provisions of the 

zoning ordinance that it violates, as well as setting 

forth what options or criteria there are in which to 

resolve the violation. 

Q. And to whom is such a notice sent? 

A. Notices of violation are issued to the 

property owners and to the parties that are involved in 

the violation. 

Q. How many notices of violation would you 

estimate you've prepared or overseen the preparation of? 

A. Upper hundreds to the low thousands 

probably. 

Q. Do you have any professional 

certifications? 
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A. Yes. I am a member of the Virginia 

Association of Zoning Officials and am certified as a 

Certified Zoning Administrator. 

Q. Was there any sort of examination involved 

in that process? 

A. There is a test that is done. It's 

conducted by Doctor Mike Chandler of Blacksburg, VPI, as 

the one who prepared and administered this test through 

the Virginia Association of Zoning Officials. 

Q. Ms. Hicks, are you familiar with the 

property located at 7605 Bull R~~ Drive here in 

County? 

Yes, I am. 

Fairfax 

A. 

Q. How are you familiar with that property? 

15 A. My first occasion was overseeing Zoning 

16 Inspector Leslie Setleff who was handling the 

17 investigation on this case. I worked with Les on a few 

18 inspections, and when Mr. Setleff left our office to go 

19 to another department in the Fairfax County Government, I 

20 took over this case and continued the investigation. 

21 Q. When was that? When did you first become 

22 involved with the property? 

23 A. The first time that I was at the property 
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was in December of 1998. 

Q. Could you give us a general description of 

the property? 

A. I went to the property, it was a Sunday 

morning, and on December 18th --

THE COURT: What date are we talking about 

here? 

THE WITNESS: December 18th of 1998. I'm 

sorry, the 13th. I apologize. December 13th of 1996. 

I arrived at the property probably about 

ten o'clock in the morning. I had another individual 

with me by the name of Helene Cassell who was a new 

Supervising Field Inspector that was there just for -- to 

see how we conduct inspections. 

When we arrived at the property, there 

were already about 40 vehicles parked on the site, and 

people were entering the garage temple area. I had 

observed that there were racks that were set out outside 

the garage where people were removing their shoes and 

placing them there. 

we went up to the door of the dwelling and 

~~ocked. A yo~~g man answered. I asked to speak to Mr. 

Tran and was told that he was not available, that he was 
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conducting worship services. We were asked to wait, so 

we returned to the car to wait, and within a minute or 

two the young man came back out and asked that we come 

inside the dwelling and wait inside there. 

We were probably inside for a good 45 

minutes --

THE COURT: The garage or the house? 

THE WITNESS: The house, the dwelling. A 

separate little room inside the dwelling. 

While we were waiting in this room, you 

could hear a loudspeaker that was being piped from the 

garage, and you could hear something -- it wasn't in 

English, but you could hear a male voice reciting 

something. 

At the end when all of that ended, Mr. 

Tran did come into the room. I asked to speak with him 

regarding the worship services and to view the garage. 

He refused us access to the garage and insisted that we 

contact his attorney. I tried to persuade him to show me 

the garage area and to further discuss this, and he 

refused to do so so we then left the property at 

approximately eleven-forty. 

BY MR. STONER: 
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Q. Did you perform any other inspections of 

the property? 

A. Yes. I've been back to the property 

several -- probably about six more times since then. I 

was at the property again on February 14th of 1999. 

Q. What time was that inspection? 

A. That was from about ten o'clock in the 

morning. 

Q. And I'm sorry, but what time did you say 

your inspection in December of 1998 was? 

A. I think we arrived at ten o'clock and were 

there until about eleven-forty. 

Q. All right. c~ ahead about your February 

1999 inspection? 

A. On February 14t~ of 1999, I accompanied 

Mr. Leslie Setleff to the property to see what was 

occurring. At that time, Leslie and I drove onto the 

property into the parking area where there was a 

gentleman directing traffic. 

We stopped to speak with him, and he 

indicated that the property was being used as a temple. 

When questioned, he indicated that other services take 

place at the property, that they did conduct weddings and 
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memorial services at that location. 

As we drove through, we counted 

approximately 40 automobiles parked in the rear yard, and 

were observing the people entering into the temple area. 

All we did that day was just kind of observe and then we 

left. 

Q. I'm sorry if you already said this, but 

did you say how many vehicles you saw? 

A. About 40. 

Q. Would you turn the binder in front of you 

to Exhibit 23? 

A. Exhibit 23? 

Q. Right? 

A. Yes, I have it here. 

Q. Do you recognize that document? 

A. Yes. This is a notice of violation letter 

that was issued by Leslie Setleff to Mr. Tran and Mr. 

Thanh. 

Q. Did I understand you to testify earlier 

that you are Mr. Setleff's supervisor 

A. Yes I am --

Q. -- at this time? 

A. Yes, I was. 
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Q. Were you aware of the issuance of this 

notice of violation? 

A. Yes. 

4 Q. Did you approve its issuance? 

5 A. Yes, I did. 

6 Q. Let me direct your attention to the last 

7 paragraph on the first page of Exhibit 23. Do you see 

a that? 

9 · A. Yes, I do. 

10 Q. I see a reference to various zoning 

11 inspections. Are some of these the ones that you were 

12 just testifying about? 

13 A. Yes, I did two participated in two of 

14 those inspections. 

15 

16 

17 

Q. 

A. 

18 that letter? 

19 

20 

21 that letter? 

The last two? 

Yes. 

THE COURT: Where are you referring to on 

MR. STONER: I'm sorry? 

THE COURT: Where are you referring to on 

22 MR. STONER: It was the last paragraph of 

23 the first page. 
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THE COURT: Okay. 

BY MR. STONER: 

Q. Now, Ms. Hicks, let me ask you about your 

next visit to the property. When was that? 

A. The next visit was in --

THE COURT: Are you going to move these 

all in at once, or what do you want to do? 

MR. STONER: I think that's probably 

easier. 

THE COURT: Okay. Well, ~~less there's 

objections to each one, it might be easier to tackle them 

one-at-a-time. 

MR. STONER: Okay. I would move into 

evidence Exhibit 23. 

THE COURT: Mr. Norris, do you have any 

problem with this? 

MR. NO~~IS: No, Your Honor, no objection 

to 23. 

THE COURT: Okay, that's admitted. 

(The document referenced was marked Complainant's 

Exhibit Number #23 for identification and was received 

into evidence. ) 

BY MR. STONER : 
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Q. All right, Ms. Hicks. Would you tell us 

about your next inspection of the property? 

A. The next time I was at the property was on 

June 20th of 1999. At that time I arrived at the 

property probably at about ten o'clock in the morning, 

and parked my vehicle in the ditch of the right-of-way in 

front of 7605 Bull Run Drive. 

When I first arrived there appeared to be 

about 15 cars parked behind the dwelling, and I did 

notice a gentleman in the parking area directing the 

traffic where to park. While there, I did observe 19 

more vehicles enter the property, which gave a total of, 

let's see, about 30 -- about 40 vehicles, I believe; 

somewhere in that area, 34 to 35 vehicles. 

There appeared to be about 37 , . peop.:.e ~n 

those vehicles that were -- had entered on the property 

later. While at the site, I did observe the people go 

into the garage area. Some of the people were carrying 

trays. I did take photographs of the garage area and the 

people entering the garage. 

Q. Would you turn to Exhibit 31, please, Ms. 

Hicks? 

A. Yes. 
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Q. Do you recognize the first page of this 

exh.ibit? 

A. Yes, I do. 

Q. What is it? 

A. That is a.picture of the garage that's 

used as the temple. It shows the single red door that 

most of the people enter through on the times that I've 

been there, and it shows the shoe rack outside wit~ a 

gentleman standing next to the shoe rack. 

Q. Now, there's a block with various notes 

below the photograph in this exhibit. Can you tell me 

what that block is? 

A. That block is the documentation for the 

photograph that shows the address of the property, the 

tax map reference number, what the property is zoned and 

what the picture depicts, and it's signed by the 

photographer which is myself. 

Q. Does this photograph fairly and accurately 

depict what you observed on the property on June 20, 

1999? 

A. Yes, it does. 

Q. All right. Now, there are a number of 

other photographs that are a part of ~~ibit 31, and, Ms. 
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Hicks, I would invite you to refer to them in the course 

of your testimony if they are relevant? 

A. Okay. 

Q. When was your next inspection of the 

property? 

A. The next time I was at the property was on 

June 4th of 2000. 

Q. When were you there on that day? 

A. That time I arrived at about nine o'clock 

in the morning. 

Q. How long did you stay? 

A. I think I was there probably until about 

eleven or so. 

Q. Tell me what you saw? 

A. When I arrived at the site, there was 

about three cars parked at the rear of the property, .the 

temple doors were closed. I was there from nine until 

about eleven-fifteen, and while there I observed a total 

of 56 vehicles on the property with about 98 people. 

Some of the people carried trays or flowers into the 

temple. 

At about ten o'clock in the morning, some 

of the people that were there started gathering in front 
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of that single red door to the temple, and at about five 

minutes after ten, I observed a man in gray robes go into 

the temple, followed by two women in black with white 

headbands. They seemed to be escorting him into the 

temple. The other people followed in behind. 

I could hear soft amplification of a 

chanting with a drum sound that lasted probably about ten 

minutes or so, and this occurred several times between 

ten in the morning uncil I departed at about eleven­

fifteen in the morning. During this time there was also 

a man in the lower-level parking area that was directing 

traffic where to park. 

Q. All righc. Have you done any further 

inspections of the property? 

A. Yes. I was at the property again on June 

18th of 2000? 

Q. This was two weeks after the inspection 

you were just referring to? 

A. Yes. 

Q. All right? 

A. And on that date I think I was there from 

nine-fifteen in the morning ~~til about eleven. At that 

time when I first arrived to the propercy, there were 
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about three vehicles that were parked at the rear. 

During the observation period, I saw approximately 16 

more vehicles enter the property that had about 35 people 

inside the vehicles. 

These cars were staggered, arriving every 

few minutes throughout the time period. I ~as parked at 

a neighbor's driveway down a ways from the temple, so I 

could not view people entering into the temple. The 

majority of what I could do was to try and watch the cars 

turning into the driveway and trying to take note of 

those and the number of people. 

I did let's see, the totals for that 

time period, it appeared thac there was about a total of 

19 vehicles at the site, and I did not take any 

photographs that particular day. 

Q. Okay. I.take it you inspected the 

property again after that? 

A. Yes. I was back at the property again on 

June 25th of 2000, from about nine-fifteen in the morning 

until eleven. I again observed the property from a 

neighbor's driveway down -- kind of adjacent to this 

property. 

When I firsc arrived, there were about two 
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vehicles on the property. During the time period that I 

was there, I counted about 18 more vehicles that had 

approximately 35 people inside of them. 

I did walk t~e area and took photographs 

of the property, and while doing that I was able to hear 

some amplification of the chanting, you know, coming from 

the temple. 

Q. Are any of those photographs in 

Complainant's Exhibit 31? 

A. Yes. There is a photograph of the 

property taken on June 25, 2000, that shows the portion 

of the garage temple and the parking lot area. 

Q. And you're looking at 

THE COu~T: It's looks like there are five 

photographs from June 25th. A=e those all photographs 

you've taken? I can look at the photographs and I can 

see what they 

THE WITNESS: There was only one 

photograph in this 

THE COURT: I've got five of them dated 

June 25th. 

THE WITNESS: I only have one in here ot 

June 25th. 
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MR. STONER: I'm sorry. Let me give you 

what the Court has. I apologize for that, Your Honor. 

THE COURT: That's all right. She can 

look at this one. This is what I've got. 

THE WITNESS: Thank you. 

(Brief pause. ) 

THE WITNESS: Yes. These are pictures 

that I took that day of the property that show the 

grounds. It shows the dwelling and the temple, it shows 

the temple and the parking area where people park, it 

shows an area of the temple with the red door open with 

people standing around outside and with the shoe racks 

next to the door, and then another photograph of the 

parking area where people park. 

There is a photograph again of the temple 

with the red door open with a gentleman kneeling at'the 

shoe rack. 

BY MR. STONER: 

Q. Ms. Hicks, looking further in EL~ibit 

31 --

MR. STONER: And I apologize, Your Honor. 

It appears that some of these might have gotten out of 

order . 
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BY MR. STONER: 

Q. Do you see any other photographs other 

than the one you testified to earlier from your June 20, 

1999 inspection? 

A. These are out of order. I see a 

photograph for June 20th of a gentleman standing outside 

the temple door at the shoe rack. These are out of 

order, so hold on. 

{Brief pause. ) 

THE COURT: We can move along here. I've 

got six photographs from 6/25, and I've got three 

photographs from 6/20, and I presume that you took those? 

TH2 WITNESS: Yes. 

MR. STONER: &,d, I believe, four from 

August 6th? 

TF.E COURT: .21..nd four from August 6th. 

THE WITNESS: .21..nd I do see the other two 

photographs on June 20th that were out of order in the 

book, and, yes, I did take those pictures. 

The pictures here on August 6th, yes, are 

pictures that I also took on the day that I was out there 

on the 6th. 

Th~ cou~T: You didn't testify about 
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August 6th yet, so 

MR. STONER: We'll get to that, Your 

Honor. 

THE COURT: -- Mr. Stoner will be asking 

about those. 

THE WITNESS: All right. 

BY MR. STONER: 

Q. Ms. Hicks, I think you just finished 

telling us about your June 18th inspection, and you were 

starting to tell us about your June 25th inspection of 

this year; is that right? 

A. I thought I did June 25th also 

TEE COu~T: She did the --

MR. STO~eR: Oh, I'm sorry, you did. 

BY MR. STONER: 

Q. I don't want to throw you off. Was there 

anything else you needed to note about the June 25th 

inspection? 

A. No. 

Q. When was your nex~ inspection of the 

property? 

A. My next inspection was on August 6, 2000. 

Q. That was this past Sunday? 
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A. This past Sunday. I was there from about 

ten o'clock in the morning until about eleven o'clock in 

the morning. Again I had parked in the driveway of an 

adjacent neighbor and walked the property lines to 

observe what was occurring. 

When I first arrived to the site, there 

were a lot of cars that were parked in the rear and I was 

not able to count them because there were a lot of them 

down there and you couldn't see all of them behind the 

dwelling. I did obse=ve though that all of the doors to 

the temple were open, which in times past there's only 

been that one single red door open. 

All of the doo~s were open. There was a 

table that was set up outside the temple doors. The 

table had a yellow cloth and one or two people were 

sitting there. 

While I was observing, the people arriving 

to the site were stopping at the table and then going on 

to enter into the temple area. From the doors that were 

open, I could observe people inside kneeling down. There 

appeared to be an alter with lights set up at one end of 

the temple area. 

I could hear chanting and arrhythmic so~~d 
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coming from the temple. However, I was not able to see 

the source of where the sound was coming from. 

I did taka photos of the property, and 

while doing this I wasn't able to get an accurate count 

of the cars coming to the property or the number of 

people, but the cars were coming from when I observed 

from about ten until ten-thirty with the cars driving 

onto the property, there was probably at least one to two 

cars arriving each minute. 

Many of the cars had a minimum of two 

people and sometimes as many as four. It was between 

ten-thirty and abou: ten-fifty that I was walking the 

site and taking the photos. 3ut of all the times that 

I've been to the property, and I think was about the 

seventh time that I'd been there, this particular day 

appeared to have the most vehicles and the most people 

that I've ever observed on the site. 

Q. so what would be the minimum number of 

vehicles you'd estimate you saw on the property that day? 

A. It had to be over 50. I would say 

minimum, maybe 75 cars on the property and well over 100 

people. 

Q. Now, Ms. Eicks, do I understand that all 
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of your inspections were on Sunday mornings? 

A. Yes. 

Q. Now, have you done any other investigation 

into the use of the property as a temple or other such 

place of worship? 

THE COultT: Do you want to move this stuff 

in? 

MR. STONER: I'm sorry? 

THE COURT: Do you want to move these 

pictures in? 

MR. STONER: I'll go ahead and move these 

in. So I'll move into evidence Complainant's EL~ibit 31. 

MR. NORRIS: No objection. 

(The document referenced was marked Complainant's 

Exhibit Number #31 for identification and was received 

into evidence.) 

THE WITNESS: Would you repeat your 

question? 

MR. STONER: Sure. 

BY MR. STOW.=.R: 

Q. Have you done any further investigation 

into the use of the property as a temple or other such 

place of worship? Have you done anything else to 
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1 determine the nature of the use? 

2 A. The only other thing that I have done is 

3 to search the Internet to look for temples in the area, 

4 and I did note that this par~icular location is listed on 

5 the Internet as a temple place of worship with Mr. Tran 

6 as the monk. 

7 Q. Would you turn to Complainant's Exhibit 

8 30? 

9 A. Yes. 

10 Q. Do you recognize that document? 

ll A. Yes. That is what ! found on the website. 

12 Q. Did you actually retrieve this yourself? 

13 A. Yes. 

14 Q. Would you turn to Complainant's Exhibit 

15 29, please? 

16 A. Yes. 

17 Q. Do you recognize that? 

18 A. Yes. That is also some of the 

19 documentation that I found on the website. 

20 Q. And, again, did you personally retrieve 

21 this web page? 

22 A. Yes, I did. 

23 Q. Ms. Hicks, based on your inspections of 
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the property, have you perceived any change in the nature 

of the use since your first inspection in December of 

1998? 

A. There appears to be no change. 

.Q. And have you investigated whether there is 

a special permit for this use? 

A. Yes. I did research to find out whether 

or not there have been any special permits approved for 

this location. The only thing I was able to find were 

the two special permit applications that had been 

submitted and withdrawn. 

Q. Now, did the religious aspect of the use 

you observed play any part in your determination that it 

violated the zoning ordinance? 

A. No. The religious part of it itself, no. 

The fact that there is some type of activity that is 

occurring there on a regular basis with large numbers of 

people going there, we probably would have continued to 

investigate to determ~ne what use was occurring if it 

wasn't religious in nature; whether it would have been 

community uses, private clubs, social clubs or some other 

type of activity that might also have been in violation 

of the zoning ordinance. 
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Q. Are any of those other uses you've 

described permitted by right in the RC Zoning District? 

A. No. Those other uses also, if permitted, 

would have required either a special permit or special 

except ion approval . . 

Q. Are there any of those uses that wouldn't 

be allowed.in any instance by special permit or special 

exception in the RC District? 

A. There could be some things that would be 

specifically prohibited in the RC District under the 

ordinance, and they would be outlined. 

Q. Why then, Ms. Eicks, did the notices of 

violation identify the use on the property or the 

violation as being a place of worship? 

A. We identified or deemed it to be a place 

of. worship based on the activities that we had observed, 

based on the documentation, the letter of justification 

that was presented by the Vietnamese Buddhist Association 

and Mr. Tran, and both of the special permit applications 

that they had submitted where they documented what they 

proposed to do on the property. 

Everything that was in their statement of 

justification appeared to be occurring on the Sundays 
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that we were there. It was also based on other factors 

that we had observed all of the Sunday inspections where 

people were there on a regular or consistent basis, the 

fact that they had people in the parking lot to direct 

traffic. 

It was based on the few conversations that 

we had with people at the site, whether it was the young 

man that answered the door that indicated that yes, this 

was a temple, or the gentleman in the parking lot that 

indicated yes, this is a temple and that they conducted 

other types of religious ceremonies there such as the 

weddings and memorials. 

So it was just all of that documentation 

or evidence that was used to determine that this is a 

place of worship, which gave us reason to issue this 

written notice of violation. 

Q. Ms. Hicks, as a Zoning Inspector for 

Fairfax County, does the zoning ordinance prohibit 

worship 

A. No 

Q. in the RC zoning district or in any 

other zoning district? 

A. No, it's not prohibited. It requi=es a 
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special permit approval, but it is not prohibited. 

Q. Is that for worship, or for a place of 

worship? 

A. It's for a place of worship. 

Q. Is the act of worship prohibited anywhere? 

A. No. 

MR. STONER: Your Honor, before I release 

Ms. Hicks, I would like to offer into evidence a number 

of our exhibits. 

THE COtJRT: Okay. Hold on just a second. 

(Brief pause.) 

THE COURT: Okay. 

MR. STO~=:R: And I don't know how the 

Court wishes to deal with this. I'm basically going to 

offer them en bane -- en masse, I should say, ~~d we 

might need to talk about individual --

THE COu-aT: Well, Mr. Norris is going to 

just tell me, I guess, which ones he objects to. 

Which ones are you moving in, please? 

MR. STONER: I would move for admission 

Exhibits 1 through 22, and 24 through 30, and 32 through 

35. 

T.~ COURT: Okay. Let me take that first 
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1 bunch. 

2 Mr. Norris, Exhibits 1 through 22. Do you 

3 have any objection? 

4 MR. NORRIS: I would object to Numbers 6,. 

5 7, 8 and 9 --

6 THE COURT: All right. Let me just read 

7 that for a second; Exhibits 6, 7 ,· 8 and 9. 

8 MR. NORRIS: as hearsay. 

9 (The documents referenced were marked 

10 Complainant's Exhibits Number #1 through #5, Exhibits #10 

11 through #13, and Exhibits #15 and Number #16 for 

12 identification and were received into evidence.) 

13 T.~E COURT: JL~d those are all the official 

14 applications made by the VBA. Right? Is that what those 

15 are --

16 MR. NORRIS: Well, Number 6 is a 

17 statement --

18 Th~ COURT: Okay. Let's look at them one 

19 after another then. 

20 Number 6 says this statement serves to 

21 explain an application. I would -- that would lead one 

22 to think that it was submitted with the application. Is 

23 that your tu~derstanding? 
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MR. NORRIS: Yes, I believe it was a 

submitted an application. It says it's submitted by the 

Vietnamese Buddhist Association. They're not a party to 

the case and they haven't testified here. 

THE COURT: Okay. What's your response to 

that, Mr. Stoner? 

MR. STONER: Well, Your Honor, Reverend 

Thao is the principal officer in the Vietnamese Buddhist 

Association, as his deposition testimony which I've also 

offered makes clear. I don't think there is any dispuce 

about that. 

It cercainly goes to his knowledge of what 

was required on the property. This is background to the 

uses permitted on the property. 

THE COu~T: Isn't ic a public record 

MR. STONER: Obviousiy, Mr. Thao, who is 

present here today, is the signer of the document; the 

author of the document. And it was submitted in 

conjunction with the first -- as is indicated, with the 

first special permit application. 

THE COURT: Isn't is a County document? 

MR. STONER: It certainly is a County 

doct:.ment. 

-140-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 
) ,. 12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

54 

THE COURT: It is a public record. Right? 

MR. STONER: It is a public record. We 

have a double certified copy, but we didn't need the 

double certification because they didn't --

THE COURT: Okay. What is the rule -­

MR. STONER: -- to the authenticity. 

THE COURT: What is the rule on public 

documents? I'm trying to look it up again. I'm trying 

to find it. 

evidence 

information. 

MR. STONER: Well, the statute -­

T.~E COu:tT: Judicial records -- as 

hold on a second. This is all County 

MR. STONER: Right. 

(Brief pause.) 

TEE COURT: "Copies of records of the 

Commonwealth," blah-blah, "shall be received as prima 

facie evidence provided that such copies are 

authenticated to be true copies either by the custodian 

thereof or the person to whom the custodian reports. 11 

Do you have any response to that? I can't 

imagine why I couldn't -- I mean, seriously, these are 

County documents --
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MR. NORRIS: They incorporate 

THE cou~T: -- not to mention the fact 

that they shed light on her testimony and her 

determination. They were used by her to make her 

decisions. I don't see any basis for them not coming in. 

MR. NO~~IS: Well 

THE COURT: Would you admit that they're 

County documents? I'm reading from 8.01-390, Nonjudicial 

Records as Evidence. 

MR. NORRIS: -- they're authenticated as 

County records, but if there is hearsay in them or 

irrelevant statements about intended uses that may or may 

not have occurred. We've have independent testimony of 

what actually happened on the proper~y. 

These things are not proof of the truth of 

the matters contained in them, absent some independent 

testimony that the facts are true. They're just --

THE COURT: Well, this 8.01-390 says they 

shall be received as prima facie evidence. 

MR. NOR.'~.IS: The question would be 

evidence of what? :t seems to me the would.."'l' t 

THE COURT: Well, you can argue that on 

weight. You certainly can argue that on weight. But I 
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don't think there's any question that they're admissible. 

Authenticity is not a question because 

you've all agreed to that. Those are admitted. 

(The document referenced was marked Complainant's 

Exhibit Number #6 for identification and was received 

into evidence.) 

THE COURT: Number 7 is what? Is that a 

map of some sort? 

MR. STONER: That's a special permit 

T.~E COURT: The same thing. That's 

admitted. 

(The document referenced was marked Complainant's 

Exhibit Number #7 for identification and was received 

into evidence.) 

THE COURT: Exhibit S is admitted. 

(The document referenced was marked Complainant's 

Exhibit Number #8 for identification and was received 

into evidence.) 

THE COURT: Exhibit 9 is admitted. 

(The document referenced was marked Complainant's 

Exhibit Number #9 for identification and was received 

into evidence.) 

THE COURT: What was the next one -- he 
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asked for Exhibits 1 through 22. What were the rest of 

your objections? 

MR. NORRIS: Number 14 --

THE COURT: What ones did you object to. 

You objected to -- what other one did you object to? You 

objected to Number 6, 7, 8 and 9, which I'm going to 

admit. 

What's your next objection? I'm just 

working on Number l through 22 at this point. 

MR. NORRIS: Number 14 --

THE cou~T: Which one did you just object 

to? You objected to to 7 -- what other one did you 

object to? You objected to Exhibits 6, 7, 8 and 9, which 

I am going to admit. 

Okay, what's your next objection? I'm 

just working on the 1 through 22 at this point. 

MR. NORRIS: Exhibit 14 is a letter from 

an attorney to the Zoning Administration Division -­

TEE COURT: That's part of the County's 

file again, is it not? 

MR. NORRIS: It's been made a part of the 

County's file, that's correct, Your Honor. 

THE COURT: It's public record, it's a 
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County document. It was submitted to the County as part 

of the application. 

MR. NORRIS: Well --

THE cou~T: I'm admitting it. 

(The document referenced was marked Complainant's 

Exhibit Number #14 for identification and was received 

into evidence.) 

TEE COURT: What's the next one 

basically, all of the documents that have been submitted 

by the Vietnamese Buddhist Association in connection with 

this property and the zoning requirements on this 

property, I am finding that those are County documents 

and there is no reason why they're not admissible that I 

can ascertain. 

There might be a reason -- if the Co~~ty 

was submitting part of the document or part of a record 

and not the whole record, I could see where you would 

have an objection and you'd supplement it, but I don't 

hear that as your objection. 

MR. NORRIS: My objection is only that the 

Court shouldn't rely on the statements in these documents 

as evidence of the truth of the assertions in them. The 

fact that applications were filed, if that's relevant to 

-145-



1 

2 

3 

4 

s 

6 

7 

8 

9 

10 

11 
\ 

I 
J 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

59 

this case which I don't it is directly relevant, is 

something that can be drawn from one of these documents. 

The existence of the documents if that 

were relevant, but these witnesses aren't here to testify 

to exactly what was going on or what --

THE COURT: This isn't a situation where 

someone wrote a letter to somebody, and I would never 

admit just a miscellaneous letter from somebody to 

somebody if they weren't here to cross-examine. These 

are formal submissions to the County with regard to this 

property, and as such they are admissible. 

Anything else? On 1 through 22, is 

there anything else on that that falls outside that 

particular --

MR. NO~~IS: I would raise the same 

objection for 17 through 22. 

THE COURT: Are those also County 

documents, Mr. Stoner? 

MR. STONER: Yes, they are, Your Honor. 

MR. NO~~IS: I believe they would be 

County documents. 

THE COURT: Okay, so Exhibits 1 through 22 

are admitted. 
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{The documents referenced were marked 

Complainant's Exhibit Number #17 through Number #22 for 

identification and were received into evidence.) 

THE COURT: We're now on 24 through 30. 

What kind of documents are those? Are those also the 

same types of documents -- your appeal documents? Is 

that true? It looks like --

Well, actually 24 through 27 are the 

appeal documents. Right? 

MR. NORRIS: No, Your Honor. Well, some 

of those would be appeal -- the appeal documents I don't 

object to. 

THE COURT: Okay. So that's 24, 25 -­

MR. NO~~IS: The only one would be the 

Internet web page --

THE COURT: -- 26 --

MR. NORRIS: Exhibit 29 would be the 

Internet web page, and the other Internet web page is 

Exhibit 30. 

THE COuKT: I'm admitting 24, 25, 26. 

(The documents referenced were marked 

Complainant's Exhibit Number #24 through Number #26 for 

identi=ication and was received into evidence.) 
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1 THE COURT: Now, EL~ibit 27 appears to 

2 be --

3 MR. NO~~IS: Mr. Tran admits that 27 and 

4 28 were announcements that were sent out. 

5 THE COURT: Oh, he does. So those are 

6 admissible also? 

7 MR. NORRIS: Those were admitted in our 

8 Request for Admissions. 

9 THE COURT: Okay. 

10 MR. NORRIS: Those are his own --

11 
) 

12 

THE COtJRT: It doesn't .make any difference 

really to me without someone translating them they 

13 have no meaning to me, obviously. 

14 MR. STONER: We have sufficient 

15 translation in Mr. Tran's deposition testimony. 

16 THE COin.T: Okay. 

17 THE COURT: Exhibit 29 you're objecting 

18 to, Mr. Norris? 

19 MR. NORRIS: Exhibits 29 and 30 are 

20 somebody -- we don't even know who made these statements. 

21 They're out-of-court statements that this is a temple, 

22 and they're hearsay. 

23 THE COURT: Exhibits 29 and 3.0 are not 

) 
-~ 
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admissible. 

MR. NO~~!S: And they're not part of -­

THE COURT: I already said they're not 

admissible. I'm not admitting them. 

MR. NORRIS: Okay. 

TEE COURT: I don't have any authority or 

authorship on them. 

Exhibits 32 to 35? 

MR. NORRIS: Exhibit 32, the deposition --

that's the deposition. We ~eserve the right to introduce 

parts of it --

TEE COURT: Do you have the whole 

deposition? 

MR. STONER: It's not the whole 

deposition. This is excerpts substantial portions, 

but it's not the whole th~ng. 

T.~E COURT: Okay. Obviously, you have the 

right to introduce the portions that you want. 

So you don't have any objection to Exhibit 

32. Right? 

MR. NORRIS: No objection. 

(The document referenced was marked Complainant's 

Exhibit Number #32 for identification and was received 
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1 into evidence.) 

2 THE COURT: Okay. Exhibit 33? 

3 MR. NORRIS: No objection to 33, no 

4 objection to 34, no objection to 35. 

5 THE COURT: Okay. 

6 (The documents referenced were marked 

7 Complainant's Exhibit Number #33 through Number #35 for 

8 identification and was received into evidence.} 

9 

10 

11 

12 

13 

14 

MR. STONER: I have no more questions. 

THE COURT: We're on cross-examination 

now, Mr. Norris. 

CROSS-EXAMINATION 

BY MR. NORRIS: 

Q. Ms. Hicks, you testified that worship 

15 played no role in the finding of the violation in this 

16 case. Could you explain that to me? 

17 A. What I was saying was that it wasn't the 

18 only thing that we were looking at, that we were looking 

19 at all of the activities and things that were taking 

2 0 place there. 

21 Q. So what -- how big a factor was worship 

22 then if it was not the only thing? Was it 

23 A. Well, what we considered I'm sorry, go 

-150-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

~ 

) 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

.~ 

Hicks - Cross 

64 

ahead. 

Q. You're saying that it was one thing you 

were looking at? 

A. What we considered was the overall picture 

of the activity that was occurring, the frequency -- the 

fact that things were occurring on a regular basis on 

every Sunday morning, the magnitude or the multitude of 

the people that were coming, the number of vehicles, the 

types of activities that were occurring, the fact that 

there appeared to be worship services taking place on a 

regular basis at those times. 

Q. Now, you testified that the ordinance does 

not prohibit worship. You stand by that? 

A. Yes. 

Q. But it was a factor in deciding that this 

was a violation of the ordinance? 

A. No. The factor that was determined was 

whether or not this was a place of worship versus just a 

religious nature. The fact, as I said -- the fact that 

this building was used apparently exclusively as a temple 

eve=Y Sunday morning on a regular basis, with numbers of 

people coming there on a frequent basis for what appears 

to be an organized type of service, people kneeling down 
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inside of the temple, hearing the chanting and so forth 

coming from the temple. 

It appeared to be an organized type of 

event that took place on a regular basis, which we deemed 

then to make this a place of worship. 

Q. Does the ordinance --

THE COURT: When y9u ask her does the 

ordinance, will you specify exactly what ordinance you're 

talking about, please? 

Ordinance 

here. 

MR. NORRIS: The Fairfax County Zoning 

basically, the whole ordinance is at issue 

BY MR. NORRIS: 

Q. Is there a maximum number of people who 

would be permitted to come to this property under the 

Fairfax County Zoning Ordinance for purposes other than 

-- if they di~~'t engage in worship? 

A. It's not specified in the ordinance. 

Q. Is there any maximum frequency with which 

people can visit a residential property under the zoning 

ordin~~ce as long as they're not engaging in worship? 

A. It's not specified in the zoning 

ordinance. 
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Q. Did you, in fact, determine that there was 

any other allegedly illegal use at this property that 

would be a special permit use such as community center, 

private club, social club? 

A. No, we did not determine those to be 

taking place. 

Q. And you didn't include that in any notice 

of violation to Mr. Tran? 

A. No. 

Q. Did you ever specify in any notice of 

violation or any other finding what things Mr. Tran would 

have to stop doing to come into compliance with the 

ordinance? 

A. The notice of violation that was issued 

did state what had to be done in order to resolve the 

zoning violations, and that was either to cease the 

activities of using that property as a place of worship, 

or to apply to the Fairfax County Board of Zoning Appeals 

for a Group 3 special permit and obtain such approval. 

Q. How many -- if you went out to inspect the 

property and you saw people there and you heard noises 

from the garage just as you testified, is there some 

limit that the ordinance would permit to be present --
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1 MR. STONER: Your Honor, I'm going to 

2 object to this line of questioning. It goes to whether 

3 the nature of the use is a violation of the zoning 

4 ordinance. In fact, that's a thing decided, as we know 

5 from the Alward case, the Kelly case --

6 THE COURT: I understand, but I'm going to 
I 

7 let him ask the question. 

8 You can answer the question, Ms. Hicks. 

9 BY MR. NORRIS: 

10 Q. Does the zoning ordinance permit any 

11 degree of use of property -- of residential property for 
I 

/ 12 the purpose of worship? 

13 A. The zoning ordinance does not specify 

14 it's not set out in the ordinance. It does not prohibit 

15 it, but it doesn't address it. 

16 Q. So there is no maximum number of people or 

17 cars that the zoning ordinance requires to be present in 

18 order to meet the threshold of a place of worship? 

19 A. It's not addressed in the zoning 

20 ordinance, yes. 

21 TEE COURT: Ms. Hicks, so if you had three 

22 people come every Sunday to accompany Mr. Tran in his 

23 prayers and they pulled into his driveway, got out of his 

) 
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car, went into his house and they prayed together, you 

would never have any reason to even know that that was 

happening. Right? 

THE WITNESS: Probably not. 

THE COURT: There would be no reason to 

even .know that that was happening. 

THE WITNESS: Exactly. 

THE COURT: Although, technically, I 

suppose it could be classified as a church even then. 

But it's the numbers that draw your attention. Right? 

THE WITNESS: Each case is considered on a 

case-by-case basis, so the zoning enforcement and the 

Zoning Administrator would consider all of the activities 

as a whole of what was occurring there. Not just one 

individual instance, but the overall nature and the 

frequency and the totality of everything would be taken 

into consideration in making that determination. 

BY MR. NO~~!S: 

Q. So there's no guidance that you could give 

the Court or Mr. Tran as to the maximum number of people 

he's allowed to have under the ordinance visit the 

property? 

A. No. 
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Q. And you've said the ordinance doesn't 

prohibit worship, per se. 

THE COURT: Will you explain to the Court 

and to the defendant and perhaps that would be more 

understandable -- as to what the nature of these zoning 

ordinances are? 

What is it that the zoning ordinance 

protects in the neighborhood? Why have zoning ordinances 

at all? Why have special use permits? Why single out 

chu=ches, chapels, temples a~d synagogues? What is the 

point of it? Maybe everybody will understand it then. 

THE WITNESS: Okay. According to the 

constitution of the ordinance, the purpose and intent of 

our Fairfax County Zoning Ordinance is to promote the 

health, safety, and general welfare of the public, and 

it's to implement the adopted comprehensive plan for the 

orderly and controlled development of the County. 

The zoning ordinance sets forth the 

various residential districts as to those uses that are 

permitted by right, and then those uses of a special 

impact .as determined might be allowed under a special 

permit or a special exception process. 

k~d it lists specific groups of activities 
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under special permits that it will allow in the specific 

residential districts, and those under specific special 

exceptions. Special permits are heard by the Board of 

Zoning Appeals, who hold or conduct public hearings to 

determine whether or not that use is going to be 

compatible with that particular zoning district, and it's 

approved whether they can place conditions and so forth 

on there so as to make it compatible so it will not 

adversely impact the neighborhood. 

THE COURT: That's the issue I want you to 

expo~~d on. Adversely impact the neig~~orhood. That's 

the public policy behind zoning ordinances. Right? 

THE WITNESS: Yes. 

THE COu!tT: That there is some order 

within neighborhoods. Right? 

TEE WITNESS: Right. And the purpose of 

conducting if this is deemed and we have deemed it to 

be a place of worship, the purpose of the Board of Zoning 

Appeals is to conduct a public hearing to hear such 

applications to determine whether or not at this location 

a place of worship would have an adverse impact on the 

general public. 

And there has been no such public hearing 
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1 or special permits approved for this location. 

2 BY MR. NORRIS: 

3 Q. How many notices of violation have you 

4 issued in your career? 

5 A. Probably up in the hundreds. 

6 Q. And how many of those were related to 

7 gatherings at a private.residence? 

8 A. Quite a few. 

9 Q. What sorts of gatherings are violations of 

10 the ordinance in your exper:ence? 

) 
11 

12 

A. We've had people that are operating 

private clubs from residential districts. We've had 

13 places of worship being conducted from here. We've had 

14 people operating childcares, community centers; different 

15 types of things that could be taking place in the 

16 residential districts. 

17 Q. When you say private club, what are the 

18 elements of a private club? 

19 A. It's defined in the zoning ordinance. 

20 Q. Have you ever issued notices of violation 

21 for non-commercial private gatherings at a residence, 

22 aside from places of worship? 

23 A. Yes. 

I 
I 

/ 
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Q. What would that be? 

A. As I said, the community uses -- the non-

profit type of organizations that may gather, that may 

have been considered a community use or a private club. 

Q. So would the existence of a non-profit 

organization be a determining factor in those violations? 

A. No. 

Q. You said a non-profit organization --

A. Well, you said commercial uses, and 

usually some of the non-profit things are not what I 

consider to be a, quote, "commercial" type of activity. 

MR. NORRIS: Non-profit -- non-commercial 

-- I think that's all the questions I have. 

THE COURT: Redirect: . 

REDIRECT EXAMINATION 

BY MR. STONER: 

Q. Ms. Hicks, does the fact that: the zoning 

ordinance doesn't specify a maximum pe~itted number of 

people on residential property for non-worship activities 

mean that any number of people would be allowed by right? 

A. Probably on a one-time basis. I can't 

really say. I mean, it's not addressed under-the zoning 

ordinance. It doesn't set forth any minimum or any 
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maximum. 

Q. Does that mean that there is no limitation 

though? 

A. I would say within reason. We would have 

to consider if it was occurring on a frequent enough 

basis, we would probably be concerned. A one-time basis, 

by the time we found out about it and it was over and 

done with, I don't think we would take action on it. 

So if someone was going to hold --

suddenly out in the middle of a field want to hold some 

kind of a private party of some sort and charge people to 

come the=e on that one occasion and we find out about it 

after the fact, we might go out and discuss that activity 

with them and indicate that that would not be something 

that would be permitted in the future. 

Q. Does the fact that the zoning ordinance 

doesn't specify a maximum frequency of events on a 

residential property for it to be prohibited or require a 

special permit or special exception, mean that there is 

no limit on the frequency? 

A. No, no. I think that there's limits to 

most things, but as I said, we do consider these on a 

case-by-case basis. So as things are occurring and 
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things are happening, we would try to document and gather 

as much evidence and documentation that we can, and then 

review it with the Zoning Administrator to try and come 

up with a determination, because not everything is 

add:essed in the zoning ordinance. 

Q. Why is that; do you know? 

A. No, I do not know. 

Q. Why did you not determine -- why did you 

not make a determination as to whether the use occurring 

on the property at issue here was a community center or 

some other non-religious use that required a special 

permit or special exception, or at least was not 

permitted by right in the RC District? 

A. Because all of the evidence that we were 

gathering was indicating that it was being used as a 

place of worship. As I indicated earlier, the few 

conversations ! had with people attending services at 

this property, all indicated that they were there for 

worship purposes, from the young gentlem~~ that I had 

first met on December 13, 1998, to the gentleman in the 

parking lot that had indicated that yes, they do conduct 

the memorial services and wedding services at this 

location. 
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I know the Internet information was 

excluded, but even from the information that we found on 

the Internet that indicated 

that. 

MR. STONER: Well, let's not talk about 

THE COURT: Let's not talk about that. 

THE WITNESS: Okay. 

BY MR. STONER: 

Q. Ms. Hicks, if someone wants to know 

whether a particul~r use is allowed on his property, is 

there a process for him to follow short of star~ing the 

use and then receiving a notice of violation if it does 

violate the zoning ordinance? 

A. They can check in the zoning ordinance 

itself to see whether it's specifically addressed for 

that particular zoning district. And if for some reason 

it's not listed there, they can write or talk to the 

Zoning Administrator as to what type of activities 

they're proposing to do and where they're proposing to do 

it, so that a determination can be made as to what they 

would deem the use to be and whether it was allowed in 

that particular zoning district as a by right use, or 

whether it would be a use that would be allowed through a 
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special permit or a special exception process, or whether 

it would be totally prohibited in that particular zoning 

district. But there are avenues that they can go 

through to determine that. 

Q. Are you the· Zoning Administrator? 

A. No. 

Q. You, in fact, work for the Zoning 

Administrator; is that right? 

A. Yes. 

Q. Judge MacKay asked you earlier about the 

reasons for having special permits and special 

exceptions, setting aside some categories of uses as not 

being permitted by right. 

Could you explain a little bit further 

what some of the possible special impacts could be from 

any given special permit use? What are the sorts of 

things that the zoning ordinance is concerned about or 

· the Board of Supervisors is concerned about? 

A. The Board of Zoning Appeals, Board of 

Supervisors 

Q. Right 

A. -- of a particular use. They would 

probably be concerned about the amount of traffic coming 
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to the site. They would probably be concerned about any 

of the health and safety aspects, probably how it impacts 

water, sewage, the noise that might emanate from that. 

Just the overall activities as to what was occurring and 

what was happening there. 

Q. Do you ~~ow whe~her this property is on 

sewer or on septic? 

A. I believe it is on septic. 

MR. STONER: No more questions, Your 

Honor. 

THE COu~T: Thank you. Is this witness 

excused? 

MR. STONER: Yes, Your Honor. 

MR. NORRIS: We intend to call her as our 

own witness, Your Honor. 

COURT: You do intend to call her? 

MR. NORRIS: Yes. Can we cross-examine 

her now --

THE COURT: You already cross-examined 

her. You can call her as your witness. 

MR. NORRIS: We'll call her in our own 

case. 

THE COURT: Ms. Hicks, you need to wait 
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1 outside of the courtroom. Please don't discuss the case 

2 with anyone. 

3 (Witness excused, subject to recall.) 

4 THE COURT: Do you have another witness, 

5 Mr. Stoner? 

6 MR. STONER: No, Your Honor. 

7 THE COURT: You do not? 

8 MR. STONER: No. 

9 THE COURT: Okay. That's the County's 

10 case? 

11 MR. STONER: That is the close of our 

12 case, yes. 

13 T.~E COURT: It's always kind of nerve 

14 racking to say that, isn't it? 

15 MR. STONER: Yes. 

16 THE COURT: This is it, I ain't got no 

17 more. 

18 What we're going to do now before we go on 

19 to Mr. Norris' case, is we're going to take a break. 

20 This is our customary break time, so why don't we take a 

21 ten-minute break. 

22 How many witnesses do you have, Mr. 

23 Norris? 
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MR. NORRIS: Not more than two, Your 

Honor. Mr. Tran and possibly the zoning official. 

THE COURT: All right, ten minutes. 

(Break at approximately 11:35 a.m., with the 

hearing resuming at approximately 11:45 a.m.) 

THE COURT: You can put your witness on 

now. 

MR. NORRIS: Your Honor, can I make a 

motion to strike at this point, at the close of the 

County's --

THE COu~T: You certainly can if you'd 

like. 

MR. NORRIS: Thank you, Your Honor. 

We filed an answer in this case that cited 

a number of constitutional provisions, and the pretrial 

brief relied mainly on the free exercise of principles 

and the vagueness issce. 

This is a case where -- there is nothing 

in the First Amendment that prohibits or that give any 

right to build structures on land and put things on land. 

And the County cited a number of cases that uphold the 

zoning regulation of religious land use, but almost all 

of those relate to approval of permits for some 
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In this case, there is no allegation that 

the house is there illegally and has to be torn down, or 

that the garage is there illegally and has to be torn 

down. It relates to conduct. And the conduct issue here 

is not just commercial conduct like running a daycare 

center or parking a trash truck or running some kind of a 

business out of the house. It's non-commercial. 

And if the County wants to argue that the 

existence of a non-profit corporation somehow makes it an 

organized thing, then that might be one subject for the 

injunction. But the -- that's sort of a separate issue 

from the conduct itself which is association, speech, and 

worship, and then the worship is kind of a subset of 

speech. 

And these are things that are protected 

under the First and Fourteenth Amendment to the U.S. 

Constitution, and under the Virginia Constitution as 

well. They're fundamental rights. And when fundamental 

rights are involved, it changes the degree of scrutiny to 

be given to an ordinance. 

THE COURT: So you're saying it doesn't 
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make any difference what evidence -- at this point in the 

proceeding your motion to strike is based on the fact 

that the County's ordinances are constitutionally infirm. 

Is that what your argument is? 

MR. NORRIS: It's a constitutional 

infirmity --

THE COURT: Because I think you would 

ag=ee that there's no question that the County 

conscientiously attempted to enforce its existing 

ordinances with regard to the defendant. 

MR. NO~~IS: Absolutely, Your Honor --

THE COURT: Okay. Did you want to =espond 

to that -- or did you have .anything else that you wanted 

to say? 

MR. NORRIS: I do, Your Honor. 

The County attempted to take an o=dinance 

that allows building churches in an RC District with a 

special permit, and tried to turn it around into 

prohibiting worship at a residence in an RC District. 

The ordinance permits residential use, and 

the Adminiscrator testified that there is no numerical 

limits on visitors to a residence, the ordinance doesn't 

prohibit worship, and it doesn't restrict the frequency 

-168-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

) 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

\ 
! , 

82 

with which gatherings can be held. It's an unbridled 

sort of discretionary thing, a case-by-case basis; you 

know, a big party now and then might not offend the 

ordinance. 

She testified that the worship was a 

factor here. And it's easy to see why, and it's a.~uch 

easier case to make out. There's no question that 

worship is occurring. The ordinance talks about worship; 

therefore, call it a violation because of the worship. 

As Mr. Stoner's brief says, knowing that 

the use was religious merely enabled the Zoning 

Administrator to label it a place of worship which 

requires a special permit. 

If they hadn't known it was religious, 

they would have a harder time. There's a reason why not 

everything is addressed under the zoning ordinance, and 

that is that the zoning ordinance is a modern statutory 

scheme that's laid over the common law principles of 

nuisance which existed prior to the ordinance. 

And those remedies are still available to 

the County or to the neighbors for any actual nuisance 

that harms the community. 

TEE COURT: Are you saying that the County 
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doesn't have any right to regulate the use that people 

put to their houses in this particular area? 

MR. NORRIS: I wouldn't 

THE COURT: Because it's not just 

churches. It's also horne daycare facilities, private 

schools, outdoor recreation uses. There's all kinds of 

stuff that this ordinance attempts to regulate. 

So you're saying that the whole thing 

that the County has no business doing that, that if they 

want to regulate the use someone has put on their 

property they have to file a common law nuisance action? 

M.~. NORRIS: I'm saying that they can't 

regulate uses based on distinguishing religious activity 

from other activities. They have to have an ordinance 

that neutrally prohibits land use without reference to 

religious content of the speech that's occurring, or of 

the symbolism or the presence of religious trappings of 

worship. 

Most of the things that are referred to in 

the zoning ordinance are commercial-type endeavors. 

THE COURT: No, they're not; they're not. 

That's precisely it. They're not commercial-type 

endeavors. They're everything else but commercial, 

-17Q-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 
) 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

) 
/ -· 

84 

because this property is not zoned for commercial in any 

way, shape or form. So they're not commercial at all. 

It's a listing of every describable use 

that you could think of that's not commercial. Home 

daycare, private schools, community uses, recreation 

uses, golf courses. I mean, there are some commercial 

elements to those things --

MR. NORRIS: That's what I'm referring 

to --

THE COURT: but there's no question 

they couldn't open a 7-Eleven there. That's not even 

within the realm of a possibility. That's already 

ordered out. There's no question about that. 

MR. NORRIS: Daycares and schools may or 

may not be non-profit, but they're businesses 

nonetheless. They require licensing. There's no First 

Amendment right to have a daycare or a school. 

THE COURT: No. 

MR. NORRIS: But there is a First 

Amendment right to engage in private speech, thought, 

association and even worship. Worship is in that 

category of things. That's the gist of the argument. 

TEE COURT: Okay. 
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MR. NORRIS: A New Jersey Court found that 

the ordinance of this type was unconstitutionally vague. 

There's no guidance that the Administrator could give us 

as to what exactly is prohibited and what the maximum 

number is going to be, what this ordinance would prevent 

Mr. Tran from doing. 

Admittedly, he has large numbers of people 

there on Sundays on some occasion, and he'll explain why 

those were and he'll explain that in his own testimony, 

but --

TrlE COURT: Mr. Norris, let me save you 

some time here because I feel that it's a difficult issue 

for you to reach at this point. 

At this question, !'m going to deny the 

motion to strike. I don't agree with your position at 

all at this point in the hearing. I see no reason to 

adjudicate or to judge that the County's zoning ordinance 

is constitutionally infirmed, and I think the County at 

this point has put on overwhelming evidence that that 

property is being used for church activities. 

I can't even -- it's overwhelming, the 

evidence is. Overwhelming. So in that respect, at this 

part of the proceeding, having only heard the County's 
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case and not the defendant's case, I see no difference 

between what Mr. Tran is doing as a Buddhist celebrant, 

.than the minister down the street who is conducting 

services at a Methodist Church. I see absolutely no 

difference at this point. 

Is there anything else? Do you want to 

put on your case, please? 

MR. NORRIS: Yes, Your Honor. I'm going 

to call Ms. Hicks. 

THE COURT: Recall Ms. Hicks, please. 

MR. THAO: My name is Le Chi Thao and I'm 

co-counsel for the defendant. 

TEE COURT: Sir, can you spell your name 

for me, please? 

MR. TF~O: L-E, middle name C-H-I, last 

name T-H-A-0. 

THE COURT: Thank you. I just have a very 

few questions. 

Whereupon, 

SANDRA HICXS, 

a witness, was called for examination by counsel on 

behalf of the defendant, and, having been previously 

sworn by the Court, was examined and testified further as 
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follows: 

DIRECT EXAM~TION 

BY MR. NORRIS: 

Q. Ms. Hicks, do you recall that each time 

that you issued a notice of violation to the defendant, 

his attorney contacted you and discussed the matter with 

you each time? 

A. I remember discussing with Mr. Emrich only 

on one occasion. 

THE COURT: Mr. who? 

THE COURT: Mr. Emrich. 

MR. r.~~O: E-M-R-I-C-H . 

BY MR. THAO: 

Q. How about Mr. Ferguson in Alexandria? He 

called you one time too at the first notice of violation? 

A. He may have talked to someone in the 

Zoning Office. It was not me. 

Q. You said that you've issued a lot of 

notices of violation. What would normally prompt you to 

issue those notices? Do you drive around and see 

something that you suspect is a violation of the County 

Code, and then you go back to the office to issue the 

notice? 
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A. No. 

Q. What prompts you to issue the notice of 

violation? 

A. We work on a complaint basis, so 

complaints are received in our office from various 

sources, whether it be from the citizens in the 

neighborhood or from the various Board offices or other 

County agencies alleging a zoning violation activity 

taking place at a particular property. 

We then investigate those complaints, a~d 

if it's deemed or found to be in violation, we will issue 

a notice of violation letter addressing what needs to be 

done to correct those violations. 

Q. In this specific case, where did the 

complaint come from? 

A. We did have a complaint. I believe it 

came from the Supervisor's Office as well as several of 

the neighbors in the area had complained. 

Q. When was that? What year was that? 

A. We've had complaints as far back as the 

early '90s. 

Q. Did I hear you right that there was 

complaint from the Board of Supervisors? 
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1 A. I don't have the complaint form in front 

2 of me at the moment to know, but I know I have been in 

3 discussions with the Board of Supervisors offices as well 

4 as the neighbors in regard to this complaint. 

5 Q. You said that you were at the premises one 

6 time and you were invited inside of the house and waited 

7 for the Revered to come out; is that correct? 

a A. That' s correct . 

9 Q. And when you were in the premises outside 

10 in the yard, did you hear any noise or did you hear the 

11 
) 

prayers? 

' J .. 12 A. I don't remember whether I could hear it 

13 from outside in the parking lot or not. 

14 Q. So when you were inside sitting there in 

15 the small room, you can hear the prayer through the 

16 microphone system; is that correct? 

17 A. Yes. 

18 Q. That was inside of the house? 

19 A. Yes. 

20 THE COURT: I'm not sure you understood 

21 his question. Was the microphone system inside the 

22 house, or were you inside the house, or were both inside 

23 the house? 

) ....... 
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THE WITNESS: The morning that he's 

talking about, the only time that I was inside the 

dwelling, I was inside a small room inside the house 

where I could hear a microphone from inside the house 

you know, the sound I think was being piped in from the 

garage into the house for those people present in the 

house to be able to hear what was taking place. 

BY MR. THAO: 

Q. You testified you know there was no 

speakers put outside in the yard. There was a -- has a 

microphone system from the garage to the inside of the 

house? 

A. I have never observed any loudspeakers 

outside on the premises, yes, sir. 

Q. The premises are located in this area near 

a national park; is that correct? 

A. They're near the Bull Run Park, yes. 

Q. How often is that national park used? 

A. I have no idea. I don't regulate the 

activities there. 

Q. Can I show you -- this is a letter from 

the National Virginia Regional Park Authority, that lists 

all the activities in the National Bull Run Park. Can 
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THE COURT: Mr. Thao, before you show the 

witness, you really do need to show it to Mr. Stoner. 

MR. THAO : Sure . 

BY MR. THAO: 

Q. I'd like to ask you to read this document 

before I will use it? 

A. All right. This is a document 

THE COURT: You can read it to yourself. 

THE WITNESS: Okay. 

{Brief pause.) 

TdE WITh'"ESS: Okay. 

MR. TdAO: I'm sorry, Your Honor, but we 

just rece~ved this document. That's why it's kind of a 

little bit --

MR. THAO: May I ask the witness to read 

the content of this letter, Your Honor? 

TF£ COGRT: Mr. Stoner? 

MR. STO~'"ER: Your Honor, I'm going to 

object to any testimony about this letter. I've not seen 

this letter before. I don't know-- I can't vouch for 

its authenticity. I certainly don't see the relevance of 
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it. 

MR. Ta~O: Can I just ask the witness to 

read the information to the Court and then --

THE COURT: I want to pronounce your name 

correctly. 

MR. THAO: It's Thao. 

THE COURT: It's a nice soft sound. 

Mr. Thao, I can't allow that evidence to 

come in in any way, shape, or form, because it is simply 

hearsay. I'm not exactly sure who wrote the letter, but 

it surely wasn't this woman. 

So for her to ready anything aloud is 

introducing into the proceeding an out-of-court statement 

made by another party who is not subject to cross-

examination. It's the absolute definition of hearsay. 

Now, you all remember what ! said when we 

were talking about letters that were part of the County 

file. I hope you understand the distinction there. 

MR. THAO: Yes, Your Honor. 

THE COultT: Those are completely hearsay 

documents. She doesn't have any idea what the basis of 

the information is. 

Further, in order to authenticate the 
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document, you would have to have the custodian of the 

record or the author of the document to authenticate it. 

So there are multiple reasons why it cannot be read aloud 

or introduced in any way, shape, or form. 

MR. THAO: I understand and I withdraw the 

question. 

BY MR. TF.AO : 

Q. Let me ask you, Ms. Hicks. The National 

Bull Run Park, was it used for public entertainment like 

bluegrass concerts, jazz concerts? 

A. I have no idea what they use the 

facilities for. 

MR. STONER: Your Honor, I'm going to 

object to the relevance of the question. I don't 

understand what its relevance could possibly be. 

MR. TF.AO: Well, .yes, Your Honor. The 

witness testified before that the County ordinance was to 

avoid nuisance to the neighborhood. So what I'm trying 

to bring out here is whether there was any traffic impact 

upon the neighborhood caused by the existence of these 

activities. 

!f you have a bluegrass concert in there 

that would draw in about 10,000 people with thousands of 
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cars coming in, how can you claim that there was an 

impact -- an impact of cars coming into these premises? 

MR. STONER: If Mr. Thao were challenging 

the whole idea of special permits and special exceptions, 

that --

THE COURT: Exactly --

MR. STONER: -- would be one thing. But 

he is not. Mr. Thao and Mr. Tran are challenging 

specifically whether a special permit can be required for 

a place of worship. 

There are host of other activities 

other uses, as the Court well knows, that require special 

permits or special exceptions, or that aren't permitted 

in any circumstance in the RC District. So I just don't 

see any relevance whatsoever to testimony about 

specifically public use whi~h is among the permitted uses 

by right in the RC District. 

Tr3 COURT: It seems to me, sir, that 

you're trying to question the underlying basis of the 

zoning ordinance entirely. The County is not required to 

-- how can I say this? 

The County is required to enforce the 

ordinance, and it doesn't have to reinvent the ordinance 
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every time it enforces the ordinance. Therefore, it 

doesn't make some kind of global assessment of the County 

every time that it enforces the ordinance. All they did 

in this case was enforce the ordinance. 

Furthermore, the Park Authority is not the 

County. It's a separate authority. This particular 

witness has absolutely no expertise, nor is she required 

to have any expertise with reference to how the Bull Rlli~ 

Park is run. It's entirely anecdotal with regard to her, 

it doesn't have any -- it certainly has nothing to do 

with this case. 

It's hard for me to even respond to the 

question because it has so many objections to it which 

Mr. Stoner was making, so I'm going to sustain the 

objection. 

MR. THAO: I just want to explain to the 

Court that exactly I would like to qualify what 

requirement we have to meet concerning the special use 

permit application, whether it's a technical issue or 

were there any factual negative impact on the 

neighborhood, because right now 

THE COURT: Well, you 

MR. THAO: -- we are kind of confused 
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because the requirement is so vague and so general and 

doesn't explain why we apply for the permit twice and 

withdrew it twice at the recommendation of counsel. 

THE COURT: Well, I don't know what to 

tell you as to what you just said. I've sustain the 

objection. 

MR. THAO: I just want to ask a last 

question. 

BY MR. THAO: 

Q. Did·you ever receive any complaint from 

the neighbors 

A. Yes, I --

Q. -- concerning nuisances, negative impact 

because of the septic tank, or because of the noise or 

because of a traffic jam coming in and out of these 

premises? 

MR. STONER: Object to the relevance of 

that question. Whether there was a complaint for a 

particular reason from any neighbor isn't relevant to 

whether the use was occurring. It doesn't go to that 

issue. I don't think there's any debate about whether 

the use is occurring. 

THE COu1RT: That's what I was trying to 
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say the last go-round, but I'm going to allow her to 

answer the question because I want the defendant to 

understand a little bit about what's going on here in 

terms of the neighborhood. 

Have you ever had any complaints? You can 

answer that question. 

THE WITNESS: We've .had complaints from 

the neighbors about the activities that were occurring 

there. And in a few telephone conversations and in a few 

letters that were submitted, I think that the neighbors 

did express concern over the use of the facilities 

because of the septic fields and the well systems and the 

adverse impact this activity might have on the 

surrounding neighbors with regard to the septic and the 

water. 

BY MR. THAO: 

Q. In other words, the main complaint of the 

neighbors would be the activities that would constitute a 

violation of the County ordinance; is that correct? 

A. The neighbors were concerned about the 

activities of a place of worship taking place on this 

property. 

MR. THAO: Thank you very much, no more 
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questions. 

THE COURT: Cross, please. 

MR. STONER: Just one question, Your 

Honor. 

CROSS-EXAMINATION 

BY MR. STONER,: 

Q. Ms. Hicks, I'd just like to have you 

clarify your testimony with regard to the possible 

complaint from the Board of Supervisors or a member of 

the Board of Supervisors. Do you ~,ow who actually made 

the complaints? 

A. I don't have a copy of the complaint form 

in front of me. I know we have discussed with various 
I 

neigr~ors and the board offices and various other County 

agencies regarding this property --

Q. Are you talking abou~ the entire Board of 

Supervisors as a body? 

A. No. I'm talking about probably the 

individual office through Mr. Fry's office where there's 

been some conversations with members of his staff 

regarding activities occurring here, and possibly it 

might have been in regard to complaints or concerns that 

they've had from the neighbors in the area. 

-185-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

' ) 
12 ·" 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

j 
.~~~ 

Hicks - Cross/Redirect 

I don't have a copy of the original 

complaint form here to see who was listed as the 

complaining party. 

99 

Q. But by Mr. Fry, you mean Michael Fry, the 

Supervisor from the Sully District? 

A. Yes, sir. 

MR. STONER: Thank you. 

MR. THAO: Just one additional question to 

verify this matter, Your Honor. 

MR. STONER: I have no objection if it 

goes to that particular question that I --

THE COURT: Sure, sir, you can ask a 

question. I really have some question about the 

relevancy of the whole thing anyway, but by all means ask 

it. But whether Michael Fry had anything to do with this 

or not, I don't know what that has to do with anything. 

But if you want to ask him that, you can. 

REDIRECT EXAMINATION 

BY MR. THAO: 

Q. You said that you received complaints from 

the Supervisor, Michael Fry. Was it a transmittal letter 

conveying a complaint from a neighbor to you to your 

office, or was it a complaint written by the office of 
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the Supervisor, Michael Fry? 

A. I don't have the original complaint form 

that came in here with me to know. I ~~ow we've had -- I 

believe that the complaint was filed on behalf of one of 

the neighbors in the neighborhood, but there have been 

over the years telephone inquires through Michael Fry's 

office to our office regarding this activity or this use. 

Q. In other words, the office of Michael Fry 

just forwarded the complaint to your office --

A. As they do many complaints, yes. 

MR. THAO: That's all. 

THE COURT: Michael Fry is the Supervisor 

who represents this particular neighborhood. Right? 

THE WITNESS: Yes. 

MR. THAO: No more questions. 

TdE COURT: You c~~ step down. Is this 

witness free to go or stay in the courtroom or whatever? 

She's not subject to another recall, is she? 

MR. STONER: No, Your Honor. 

THE COURT: Ms. Hicks, you can do whatever 

you like. You can stay here or go home or go to the 

office or whatever. 

(Witness excused.) 
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THE COURT: Your next witness, Mr. Norris 

or Mr. Thao. 

MR. NO~~IS: Mr. Tran. 

Whereupon, 

THANH VAN TR.AN I 

the defendant, was called for examination by counsel on 

his own behalf, and, having been first duly sworn by the 

Court, was examined and testified as follows: 

DIRECT E~NATION 

BY MR. THAO: 

Q. Reverend Tran, when did you first move to 

this location on Bull Run? 

A. In 1989. 

Q. How large is the lot of land that you are 

now :.-esiding on? 

A. Ten acres. 

Q. When yo~ just moved to this location, did 

you make the effort to get in contact with the neighbors? 

A. Yes, sir. 

Q,. How did you do that? 

A. The first time they organize a picnic at 

one of the neighbor's house in front of me -- across of 

me. 
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Q. And did you come in person or did you talk 

to anybody in that picnic? 

A. Yes, I spoke to a neighbor next to us. 

MR. STONER: Your Honor --

THE WITNESS: The property where they 

raise horses. 

MR. STONER: Your Honor,. I have no 

objection to general background, but I just don't see the 

relevance of this particular line of questioning. Wnat 

contact Mr. Tran might have had with his neighbors when 

he first moved to the property doesn't have any bearing 

on whether this use violates the zoning ordinance. 

MR. THAO: Well, exactly, Your Honor, the 

main point that we have to prove here is whether the 

premises is being.used as a private residence, or is it a 

church for public use. So we have to go through all 

these factual items in order to be able to settle this 

very delicate matter. 

THE COURT: The fact that he talked to 

neighbors has nothing to with that argument or issue. It 

is irreleva.TJ.t. 

Now, I'm going to allow him to answer the 

question because I 'don't want this man to feel like he's 
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not getting his day in court or that I'm cutting him off. 

I'm going to allow him to answer the question, but I'm 

assuming what's going to come next is that some neighbor 

said, you ~~ow, whatever you do h~re is fine. 

It has nothing to do with the result. It 

has no impact on the ·result. I'm sure you understand 

that. But I'm going to allow him to answer the question. 

MR. STONER: Your Honor, let me just add 

that we don't dispute that Mr. Tran's residence is also 

on the property, if that's part of what Mr. Thao was just 

we'll concede that. He does live on the property. 

T.~ COurtT: I'm su~e no one -- I can't 

imagine that that's an issue. 

MR. STONER: I don't believe it is. 

THE COURT: Okay. Go ahead, Mr. Thao. 

BY MR. TF.AO: 

Q. Have you received directly any complaint 

from the neighbors concerning the nuisance your 

activities has caused them? 

A. No, sir. 

MR. STONER: Your Honor, let me just note 

a continuing objection to the line of questioning. I 

understand your ruling. 
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THE COURT: Okay, I agree. I understand 

what your objection is. 

BY MR. THAO: 

Q. Let me ask you -- address another matter 

here. Who are the people who come to see you at the 

premises? 

A. They are acquaintances, friends that I 

know. 

Q. How often do they come to see you? 

A. I cannot count. 

Q. What do they come to see you for? 

A. They come to me because I'm a reverend, 

and those people among them some of them are friends, 

but some of them are also Buddhists. 

Q. Do you organize any services regularly at 

the premises now to serve these people who come to see 

you? 

A. Regularly, I don't organize. During the 

whole year, we have a few celebrations like the 

Vietnamese New Year, and another celebration to express 

your gratitude for your parents, and and also the 

birthday of Buddha. 

Q. When in the year do these events fall to? 
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A. The Vietnamese New Year falls between 

January and February of the western calendar because that 

day is not determined, the birthday of Buddha, it's in 

May, and the celebration to express your gratitudes 

toward your parents takes place in August. 

Q. On those specific occasions, do you 

organize any service; do you initiate any service to 

invite the public in? 

A. No, sir. For those celebrations, we do 

not have the right to invite and we don't organize. And 

because we know that these celebrations are very 

important to the people, and it was their own belief, 

their own will that they do come there by themselves. So 

not to cause any nuisance, we do ask a few volunteers to 

help, just to help out a few -- to organize a few tasks 

so things will run smoothly .. 

Q. Do people come to see you during the 

weekdays? 

A. As a Reverend, I have three time of 

prayers of ritual, morning, in the afternoon and evening. 

And for the people who likes to come, they come. But 

it's not on a regular basis. It's very rare because it's 

during the weekdays. 
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Q. How about on weekends, on Saturdays and 

Sundays, do you organize any service for the public? 

A. No, sir. We just conduct our regular 

4 activities. But because it's during the weekends, there 

5 are more people coming. 

6 MR. STONER: Your Honor, I'd like to 

7 object to this line of questioning. Again, it has no 

8 relevance to the question of whether this use violates 

9 the zoning ordinance because that is a thing decided. 

10 As long as the use hasn't changed -- and 

11 

12 

13 

there's no testimony that the use has changed since the 

notice of violation was issued they didn't appeal from 

the notice of violation, there really can be no contest 

14 as to whether this use is a violation of the ordinance 

15 because it lacks a special permit. 

16 THE COURT: I understand your argument, 

17 Mr. Stoner, but I'm going to allow the evidence to come 

18 in at this point. I'm going to overrule the objection. 

19 MR. THAO: I was about to reply to Mr. 

20 Stoner, but I'll reserve that --

21 BY MR. THAO: 

22 Q. On weekends, people who come on their own 

23 to see you, how many of them come? 
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1 A. Weekend counts, we don't know exactly how 

2 many. 

3 Q. The County said that on June 4, Year 2000, 

4 there was a service there with about 49 cars and 98 

5 people, a man walking into the garage with two women 

6 following him with white bandage on the head. What kind 

7 of service do you have on that day? 

8 A. On that day, that was the day of the 

9 remembrance of the yearly remembrance of the passing 

10 of my father. And also on that day I have a dear friend, 

11 a close friend whose mother passed away, and tha: person 
} 12 .' has asked if we could do the -- if they can participate 

13 to the service. 

14 Q. Do you mean combine the two service 

15 together? 

16 A. Yes, together. 

17 Q. Memorial for your father's death and your 

18 friend's mother's death? 

19 A. Yes, sir. 

20 Q. On June 18, Year 2000, the County said 

21 that they witnessed 60 cars coming into the premises. 

22 What day was that? 

23 INTERPRETER NG-uy-.:.N: I'm sorry, what was 

I 
/ 
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1 the date again? 

2 MR. THAO: June 18. 

3 THE WITNESS: Well, on that day, there was 

4 a friend -- and I had been a friend for 15 years, and I 

5 heard the news that that person passed away, so I did the 

6 service for him. 

7 MR. THAO: Interp+eter, you missed one 

8 part of the answer. Can you --

9 INTERPRETER NGUYEN: May I ask the 

10 defendant to repeat it again, Your Honor? 

11 THE COURT: Sure. 

12 THE WITNESS: That was for the memorial 

13 for our master, and also there was also another Reverend 

14 with us for 15 years who passed away. 

15 BY MR. THAO: 

16 Q. So you combined two services into one? 

17 A. Yes, sir. 

18 Q. They also have claimed that on June 25, 

19 Year 2000, there was 18 cars coming i~ and 35 people 

20 present on the premises. What was that day? 

21 A. On that occasion, I don't remember clearly 

22 what it was and I don't remember the reason why the 

23 people came either. 
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Q. Well, the most recent one was at August 6, 

Year 2000. The County says that they witnessed a lot of 

cars coming into the premises? 

A. On that day, because this is during the 

period of the celebration to express gratitude for your 

parents, there were a number of people that came there to 

help to clear out dead trees and branches of the trees, 

so that in preparation for this Sunday which is the 

celebration of the expression. 

THE COURT: Okay. 

BY MR. THAO: 

Q. Reverend Tran, why did you apply for a 

special use permit and then withdraw it twice? 

A. When I came to U.S., I just learned that 

whatever you had to do you have to ask for permission. 

There was a organization that was created, and that 

organization wanted to submit the application to find a 

center for prayers. 

But the attorney said that it is not 

necessary because we did not have to build anything 

extra, and also that was the place of residence for us to 

stay there and pray. 

Q. Exactly the same things happened twice? 
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Yes, sir. 

THE COURT: Did you consult two different 

3 attorneys or the same attorney twice? 

4 THE WITNESS: Two different attorneys, 

5 ma'am. 

c BY MR. THAO: 

7 Q. Do you remember the name of the first 

8 attorney? 

9 INTERPRETER NGUYEN: I ' m sorry, Your 

10 Honor, but I have to ask the Reve~end to repeat the name 

11 again one more time. 

12 

13 

14 

lS 

16 

17 

18 

19 

20 

21 

22 

THE WI~~SS: The first one was an older 

gentleman and he practiced in Alexandria, and his name 

Ferguson or something like that. Ferguson. And the 

second one, Emrich. 

BY MR. TF.AO: 

Q. And both times the two attorneys advised 

you to withdraw the application for a special use permit? 

A. Yes, sir. 

MR. STONER: Your Honor, I'll object only 

to the extent that this testimony might be offered for 

the accuracy or the truth of what attorneys might have 

23 said to Mr. Tran. .If it's for -- state of mind, I don't 
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think it's relevant, but --

of --

THE COURT: !'11 suscain the objection. 

MR. THAO: I was just asking for the facts 

BY MR. THAO: 

Q. Did the attorneys help you withdraw the 

application? 

A. It has been a long time, I don't remember. 

Q. Do you see any difference between the 

activities at the place where you live before the 

application for special use permit and after the 

application has been withdrawn? 

A. Before that there was a organization, and 

it has the activities of the organization. And after 

that, the organization withdrew the application and gave 

the house to me to live. 

Q. Let me be more specific then. When you 

applied for the special use permit, you applied -- you 

stated in the application that you would be conducting 

bible studies and prayer services at the premises. That 

·was included in your application for special use permit. 

Now 

MR. STONER: Your Honor, I'm going to 
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1 object to the leading nature of the question. 

2 THE COURT: Sustained. 

3 BY MR. THAO: 

4 Q. What did you include in the application 

5 for the special use permit that now you are not doing? 

6 MR. STONER: Objection, Your Honor, 

7. assumes facts that are not in evidence. 

8 THE COURT: Sustained. 

9 BY MR. TH.~O: 

10 Q. The services that you have -- the time 

11 that people come to see you on weekends, Satu~days or 

12 Sundays, do you invite them in -- did you send out a 

13 notice for them to come? 

14 A. No, sir. 

lS Q. The last question, Reverend, is why do you 

16 call your place of residence a Van-Hanh Center? 

l7 A. Van-Hanh is the name of the University 

18 that I went to -- I attended and I graduated. And when 

19 we came here to U.S., there were four of us who attended 

20 to that university, and we wanted to give that name in 

2l remembrance. 

22 MR. THAO: I have no further questions. 

23 MR. STONER: Just a moment, Your Honor. 

.. · 
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pause.) 

CROSS-EXAMINATION 

STONER: 

Reverend Tran, would you turn to Exhibit 

the binder in front of you? 

Yes. 

INTERPRETER NGUYEN: I'm sorry, the page? 

MR. STONER: Tab 27. 

BY MR. STONER: 

Q. 

A. 

Q. 

A. 

Do you recognize that document, sir? 

Yes, sir. 

What is it? 

This document we announce the day of the 

14 New Year celebration. 

15 Q. Would you please read, so that we can have 

15 translated, the first paragraph? 

l7 A. Welcoming the New Year for our homeland, 

l8 and to welcome the new -- the new mille~~ium. We wish to 

l9 all of the Buddhists a happy new year full of happiness 

20 and peace, that everything is to your liking, and also to 

21 thank the Buddha for having helped us 

22 INTERPRETER NGu~N: I'm sorry, Your 

23 Honor, that part the interpreter is not familiar with 
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what that means. Just to thank the Buddha --

THE WITNESS: to creating the New Year, 

the Center for Van-Hanh has a celebration for the 

birthday of Buddha, and also for the New Year's Eve, and 

also for the Full Moon Celebration. 

BY MR. STONER: 

Q. Do I understand correctly that this notice 

advertises four Sunday celebrations or ceremonies? 

INTERPRETER NGUYEN: I'm sorry, one more 

time the question. 

BY MR. STONER : 

Q. Do I understand correctly that this notice 

advertises four Sunday celebrations or ceremonies? 

A. Yes, four Sundays. 

Q. &~d celebrations or ceremonies on each of 

those days'? 

A. Yes. 

Q. And, in addition, ceremonies on Tet and 

the first, second and third days of Tee? 

A. Yes, sir. 

Q. Reverend Tran, would you also read for us 

the next-to-last paragraph of this notice? 

INTERPRETER NGUYEN: I' m sorry, for the 
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record, are you talking about -- you want what starts 

with an "M" or "C"? 

MR. STONER: This one right here. The 

next-to-last one. 

THE WITNESS: And by the same occasion, we 

call on the faith or belief of the Buddhists, especially 

the one who had memorial service done for their loved one 

at the Center. Please pray for the woman Buddha -­

INTERPRETER NGUYEN: I'm sorry, for the 

Buddha --

THE WITNESS: Please help the Center $5 to 

$10 every month so that the Center can exist, and the 

contribution from the Buddhists -- monthly contribution, 

that's important decision. That is important decision 

and a factor for the Center of Van-Hanh. 

BY MR. STONER: 

Q. Reverend Tran, would you turn to the next 

exhibit, Number 28, please? 

A. Yes. 

Q. Do you recognize that? 

A. Yes. 

Q. What is it? 

A. This is the birthday of Buddha. 
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1 Q. Does this give notice of ceremonies being 

2 celebrated on Buddha's birthday? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

A. 

Your Honor. 

Yes, sir. 

MR. STONER: I have no more questions, 

THE COURT: All right. 

Redirect. 

REDIRECT EXAMINATION 

BY MR. TF..AO: 

Q. Reverend Tran, let me go back to the 

Exhibit 27 and 28. On these two documents, the first one 

was a letter for the New Year, and the second one was a 

letter on the Buddha's birthday? 

A. Yes. 

Q. Did you include in those two documents any 

invitation about the public can come to your.place? 

A. 

Q. 

A. 

No, sir. 

What was intention of these two letters? 

For the people who want to celebrate the 

20 New Year and for the new -- the millennium. 

21 THE COu~T: I'm sorry. I just -- we're 

22 kind of beating a dead horse here. 

23 MR. TFAO: I thought that Mr. Stoner 
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wanted to show that this is invitation for the public to 

come to the services, but this is well-wish letter sent 

out by the Center. So there was no invitation for public 

to come, just the letter. 

THE COURT: Well, you can ask him some 

other question if you want. 

MR. THAO: No more questions. 

THE COURT: You can step down, sir. 

(Witness excused.) 

THE COURT: Any more witnesses, Mr. 

Norris? 

MR. NORRIS: Your Honor, no more 

witnesses. 

THE COURT: Okay, closing argument. 

MR. NORRIS: I would ask that the Court 

take judicial notice of the entire zoning ordinance. I 

don't have a copy of the whole book, but there have been 

various references to the ordinance --

THE COURT: Well, I've got the ordinance 

that the County has -- the copies of the ordinance that 

the County submitted as a part of its original Bill of 

Complaint which is Exhibit Number C, and then he's got 

the regulations the ordinance as 11 C", and the 
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regulations as "D." Is that what you're referring to? 

MR. NORRIS: Well, I believe those are 

relevant portions of it for this proceeding, but there 

were references made by the Zoning Administrator's 

witness to the ordinance not having any limitations on 

numbers of people and that sort of thing. That applies 

to the whole ordinance. I would just ask that the Court 

take judicial notice of the existence of the whole 

ordinance and the contents of it. 

THE COURT: Well, I took notice of the 

testimony. I don't have the whole ordinance here in 

front of me. 

MR. NORRIS: Well, I don't have the whole 

book either, Your Honor. 

THE COURT: I'm not going to go find it. 

I don't know to what extent you want me to take judicial 

notice. I understand what her testimony is, and I think 

-- whatever she said is probably the truth. 

MR. NO~~IS: Okay. 

THE COURT: Closing argument. You all 

don't have to go on and on in your closing arguments. 

You've both briefed these issues and you've both given me 

all of the cases. The County has put on quite a few 
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exhibits. 

I'd like you to jusc kind of -- Mr. Stoner 

has outlined =eally his closing -- what I would regard as 

a closing argument in his Complainant's Pretrial Reply 

Brief. Is there anything you want to add to that? I 

mean, this is a really comprehensive discussion --

MR. STONER: I really don't think there's 

a particular need. I'm certainly available to highlight 

aspects of it or to answer any questions the Court has. 

THE COURT: You asked me in your las~ 

argument, you've goc three main arguments and several 

sub-arguments. In your last argument you say that Tran's 

failure to e~~aust his administrative remedies bar any 

claim of his use of the property as a use of worship 

excuse me -- as permitted by right. 

I would assume that you would append to 

that argument that you would be prepared to address 

actually -- the factual issues of what the place is being 

used for today. If you want to summarize that, you can. 

MR. STONER: Absolutely. &,d wha~ I can 

do is draw the Court's attention to particular exhibits 

that give evidence to that. 

Obviously, there is no dispute that 
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property is being used for some sort of religious 

gatherings, particularly on Sunday mornings. Those have 

been the focus of the inspections, and certainly the 

focus of the congregations of people on the property. 

Those gatherings of people tend to circle 

around or focus on the garage structure, which, as 

Reverend Tran admitted in his deposition, has not been 

used as a garage since 1989 -- that's at Page 13 of the 

deposition 1989 at the latest. 

You've seen Exhibits 27 and 28 which are, 

in part, evidence of the uses, the celebration, the 

ceremonies that occur around particular holidays and it 

was quite extensive. In his deposition testimony at 

Pages 27 and 37, Reverend Tran notes that the attendees 

at those celebrations can reach 400, and that they 

sometimes come by bus. That's at ?age 38 cf the 

deposition. 

We know from Reverend Tran's deposition 

testimony at Page 19, that a minimum of 20 to 30 people 

on average are there on Sunday -- non-holiday Sundays. 

We ~~ow from his testimony and from the testimony of Ms. 

Hicks that there have been considerably more on other 

Sundays . 
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1 Now, the fact that, according to Reverend 

2 Tran, on some of these Sundays there have been memorial 

3 services or aggregations of memorial services hardly cuts 

4 against the Zoning Administrator's case here. It 

5 reiterates the fact that this property is being used for 

6 worship services. 

7 And, from all appearances, that's 

8 occurring on a regular basis. We didn't hear any 

9 testimony that there's been any Sunday when there hasn't 

10 been some considerable number of people on the property 

11 at a given time in the morning. 

12 We know that the garage structure itself 

13 is equipped for services in deposition testimony at Page 

14 18, we know there's a loudspeaker and there was, of 

15 course, testimony to that effect as well. 

l6 We know that it contains an alter, Pages 

17 15 and 16. There's a statute of Buddha, Pages lS and 34. 

18 There's a collection box, Pages 33 and 34, and we know 

19 what that collection box is used for. We've seen 

20 references -- we've seen appeals for contributions in 

21 Exhibit 27. 

22 We ~~ow that they're prepared for large 

23 numbers of people because there are shoe racks. We've 
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seen photos of them and we've heard tescimony. Large 

shoe racks. Again, not something you typically see in a 

garage, regardless of the owner, unless i~'s being used 

for something other than a garage. 

And despite Reverend Tran's suggestion 

that these fliers weren't invitations to the public, I'd 

suggest that it strains common sense to suggest that a 

notice, a flier, a letter or whatever you want to call 

it, that lists a schedule of celebrations or ceremonies 

that are going to occur at the Van-Hanh Center is not an 

invitation of sorts for people to come. And we know, in 

fact, that people did come in large numbers. 

I suggest that it strains credulity too to 

suggest that when you file one special permit application 

and you withdraw it, supposedly because you've been 

advised you don't need a special pe~ic, that to do the 

same use a few years later you would file a special 

permit application. It makes no sense. 

THE COURT: Okay. 

MR. STONER: There are obviously other 

indicia of the fact that this property is being used for 

the purposes that we've asserted for so long. The fact 

that the association that created it for the purpose of 
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building and operating a Vietnamese Buddhist Temple is 

paying for the property is one further indication, and 

that is in Reverend Tran's deposition testimony at Pages 

11 and 12, and also an acknowledgement of the nature of 

the Vietnamese Buddhist Association is in Interrogatory 

Number 9. 

Also, Interrogatory Number 3, I believe it 

is -- 2 or 3, lays out the three significant holiday 

seasons that are represented -- that are celebrated at 

the property; the ones that have already been referred 

to, Buddha's birthday, New Year and what's referred to in 

the interrogatory responses as All Soul's Day. You've 

heard it described as the time for showing gratitude to 

one's parents. I believe that's the All Soul's Day. 

I think that esse~tially highlights the 

nature of use. You've heard the testimony from Ms. Hicks 

that's really unrebutted as to the scope, the magnitude 

of the use from Sunday to Sunday, and it certainly 

varies. 

And you'd find the same thing, I'd 

suggest, if you went to any place of worship. You're not 

going to have the same number of people, the same number 

of cars, the same intensity of use every week. ~,d we 
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see that variation here. 

And if it's because on some Sundays they 

combine services, I don't think that at all goes against 

the case that the Zoning Administrator has made here. In 

fact, it drives horne the nature of the use that's 

occurring. 

Tr~ COURT: All right. 

MR. STONER: If the Court wants me to 

address the constitutional issues, I'm happy to, but I 

would simply be highlighting what is in the briefs. 

THE COURT: The only issue tha~ popped to· 

mind was that issue of whether or not religion was 

assessed by classification. And the case that you all 

used -- that you both used on that issue was the 

Employment Division versus Smith --
MR. STONER: Right --
THE COtJRT: -- which was interesting in 

terms of how it impacts on that determination. 

MR. STONER: I think if you asked me to 

sum up in a sentence or two what my argument would be 

with regard to the constitutional issues, especially the 

free exercise challenge, it would be that Reverend Tran 

is here asking this Court to take a step that no other 
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Court that I've seen or that Mr. Tran has cited has ever 

taken. 

I have not seen a decision, either in my 

own research or in the citations from Mr. Tran, to a 

d~cision by a Court, State Court, Federal Court or any 

Court whatsoever that has struck down the requirement of 

a special permit or a special exception, some sort of 

approval process for a place of worship or, in some 

instances, you see cases referring to religious schools. 

The case in the Fourth Circuit right now 

is unfortunately an unpublished one, but having looked at 

the rules on unoubl~shed ooinions, - -
T I • - a settle for myself 

that I could cite it to this Court and I'm glad I could, 

the Christ College case involving the Fairfax County 

Zoning Ordinance, albeit applied to a christian school as 

opposed to a place of worshi~. aut the principle is the 

same. 

The Fourth Circuit found there is no 

burden -- no constitutionally significant burden on the 

free exercise of religion, and no Court in this land 

has found a special permit requirement to be a 

constitutionally-significar.t burden on that free 

exercise. 
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l This ordinance is obviously not the same 

2 as the ordinance at issue or the facts at issue in the 

3 Cameron case, a New Jersey case, the only case cited with 

4 respect to the vagueness challenge. 

5 I'd be happy to address that in greater 

6 detail, but even the New Jersey Court conceded that that 

7 case was facially not vague. !t was only on the na~row 

8 facts of that case that there was any issue as applied 

9 vagueness, and that's just not the case here. 

10 Otherwise, I would rely on our briefs. 

11 

12 

13 

THE COURT: Thank you very much. 

MR. STONER: Thank you. 

THE COURT: Mr. Norris, you can rely on 

14 your briefs, or you can make other arguments. I think 

15 the factual recitation that Mr. Stoner has gone through 

16 is somewhat overwhelming. I don't know if you have 

17 anything you want to address on that. 

18 MR. NORRIS: I don'c really want to 

19 address the facts, Your Honor. There is worshio going on - . 

20 at this property. 

21 There is one case that I found ~~d I 

22 didn't put it in my brief because I wasn't aware of it at 

23 that time, but it's from the same -- it's from New 
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Jersey, a superior Court case, in which I believe the 

Trial Court held that the state constitutional guarantee 

of freedom of worship foreclosed any use by the municipal 

authority of its zoning power to prohibit free exercise 

of religious activity in the privacy of one's home. 

And it sort of took that Cameron case the 

next step and ruled that private gatherings in a home for 

the purpose of worship are constitutionally exempt from 

any special permit requirements or zoning restriction 

MR. STONER: I haven't seen this case, 

Your Honor. 

MR. NORRIS: ~~d I don't have a copy 

either. It's 

THE COURT: So in order to make that case 

eve~ halfway appropriate for this jurisdiction, you would 

have to argue that all of the services that Mr. Tran -­

he simply practices religion in his home. 

That's what I mean about do you want to 

address the factual issues, because I th~nk Mr. Stoner's 

recitation of the facts in this case are very 

overwhelming in terms of countering that argument. 

MR. NORRIS: I want to address at some 

point, if the Court were to grant an injunction, what the 
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1 scope of the injunction would be. Would it extend only 

2 to the garage, or would it extend to the privacy of Mr. 

3 Tran's home --

4 THE COURT: If I were to issue an 

5 injunction in this case, it would be complete. It would 

6 be entire. There would be no way_that he can conduct 

7 services on that property. 

8 I don't think that the evidence is that he 

9 understands I don't mean this in a pejorative sense, 

10 but there's been a real failure to understand in this 

11 case what the County was trying to do over the past ten-

) 12 plus years in regulating the use of that property. 

13 And I'm afraid that if what Mr. Tran is 

14 saying, that he got some bad legal advice or whatever, I 

15 don't know. I wouldn't have any ability to -- I'd have 

16 to enjoin everything. I'd have to enjoin services being 

17 conducted. 

18 Now, obviously as I said to Ms. Hicks when 

19 she testified, two people who come together in their 

20 living room and say prayers together, who on earth can 

21 object to that? No one even knows I mean, it's absurd 

22 to say that two people cannot pray together in their 

23 home. 
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MR. NORRIS: We would object to any 

injunction that tracks the language of the statute on the 

grounds that it's unconstitutionally vague and that it 

would be potentially applicable to the two people 

gathering in the living room with Mr. Tran, that it would 

affect the kind of speech they could engage in. If they 

were caught talking about Bud~~ism, then that might be 

grounds for seeking sanctions against Mr. Tran ~~der such 

an injunction 

THE COu~T: Since you want to address this 

point, let me ask Mr. Stoner to be clear about what the 

nature of an injunction -- maybe you could tell the Court 

-- I don't know if you've given me an order. I don't 

recall --

MR. STONER: I have, Your Honor. &~d, 

frankly, my preference would be -- obviously we want 

more, but I'd be happy to try to work with Mr. Norris and 

the Zoning Administrator, and if we can't come to some 

agreement set down in advance on a Friday, perhaps a week 

from now or two weeks at the most, entry of an order if 

we can't come to some agreement. But I think perhaps we 

can. 

THE COu~~= !'m going to put that aside 
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1 for the moment. 

2 MR. NORRIS: For purposes of appeal, I 

3 think we're required to state all of our objections to 

4 the proceeding, and --

5 THE COu~T: Well, I'm saying if you're 

6 worried about what the actual order is going to say, I'm 

7 going to docket this -- if, in fact, we get that far, I 

8 would docket it for a Friday and not enter an order until 

9 then, at which time you would have ample time to appeal, 

10 as well as state your objections on the record. 

11 But when I render a decision in this case, 

12 I'll give you some guidance on all of those issues. 

13 MR. NORRIS: I want to address the 

14 exhaustion of remedies point, and I'm not sure there's an 

15 actual dispu~e about whether we're a:lowed to raise the 

16 constitutionality of the·ordinance. I think--

17 MR. STONER: No, Your Honor, we don't 

18 dispute that they can raise a constitutional challenge to 

19 the ordinance, notwithstanding their failure to exhaust 

20 their administrative --

21 

22 

23 

THE COURT: Well, that's good. 

THE STONER: The caselaw is clear on that. 

THE COURT: That's good. 
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MR. NORRIS: It's a fundamental rights 

type case. I think that's not in dispute. 

THE COURT: No. 

MR. NO~~IS: These are fundamental rights. 

He can't be required to jump through a lot of hoops in 

order to preserve his fundamental rights. He has the 

right to asseJ:"t .them in this proc~eding and he has the 

right to argue that as applied to him in his case, and 

possibly on its face the statute is unconstitutional. 

And I want to 

THE COu~T: I would agree with you on 

that . 

MR. NORRIS: And I would allude to the 

various things that were mentioned at the end of my 

answer that was filed in response to the initial Bill of 

Complaint, and that there were a lot of different 

constitutional theories that I tried to come up with, but 

equal protection, free exercise. 

The free exercise analysis under Smith 

boils down to neutrality as the first step. If the 

ordinance is not neutral, then it has to meet a s~rict 

scrutiny test . 

• And this ordinance, although it does 
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restrict various kinds of gatherings, as the 

Administrator testified, it places a special focus on 

religion by singling that out and by allowing the 

Administrator to use, with somewhat arbitrary and broad 

discretion, religion as a factor in determining a 

violation. 

A.,d there's no -- it's not clear that she 

would have done the same thing if these had been non-

religious gatherings. It would have been a much 

different situation. 

TEE COURT: It's not so much -- I would 

suggest to you that i:'s not so much-- from her 

testimony, it's not she's using religion as the linchpin 

to make a decision. It's the gathering of people in 

numbers which is the issue here. The gathering of people 

in numbers. It's not what they're doing, but the fact 

that they're gathering. 

So if you had that -- I think that's what 

is at issue here. ~,d that's where you come into the 

issue of traffic, sewage and all the other stuff that 

happens when large numbers of people -- that is not 

has nothing to do with religion, per se, and that's why 

you've got all those other things listed. 
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MR. NORRIS: Absolutely. And --

THE COURT: Would you agree with that? 

MR. NORRIS: Yes, Your Honor. And if the 

County's interest here and their reasons for pursuing the 

case is to stop large gatherings, they have used the 

place of worship ordinance toward that end, but I would 

submit that because there is no general restriction on 

gatherings themselves, that to focus on the gathering 

effects of religious gatherings only, and not to 

generally prohibit all the neighbors from having large 

parties or frequent parties or things of that nature, 

shows that there's no compelling interest in stopping 

gatherings and there is no neutral interest -- there's no 

neutral ordinance that stops gatherings. 

Whenever they see a gathering, they have 

to fit it into one of these categories. It has to be a 

club or some other prohibited thing that the ordinance 

place of worship. It's true it's a place of worship. ! 

mean, it's true that there is worship going on there. 

I'm not conceding a~ything beyond that. 

But pursuit of gatherings by focusing on 

worship is not constitutional. And this ordinance is 

defective, we argue, because it singles out worship 
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gatherings in a way that it doesn't comprehensively cover 

all gatherings when gatherings is the true issue here. 

THE COURT: Well, I'm the one who said 

that. I'm not sure Mr. Stoner would agree with me, but I 

think that's the point of it. 

MR. NORRIS: Beyond that, the fact that 

fundamental rights are involved here heightens the 

scrutiny on all of these questions. The vagueness issue 

-- ! mean, what would be an acceptably clear statute 

prohibiting running a dry-cleaning business, restaurant 

or whatever may not be -- in this case, is it not 

acceptably clear when it's applied to private, 

fundamental --

THE COURT: Why doesn't he just apply for 

a special use permit? 

MR. NO~~IS: Well --

THE COURT: You see, that's the problem 

with your case. He could just simply apply for a special 

use permit. 

MR. NO~~IS: Ee's allowed, we submit as a 

matter of constitutional right, to associate and speak 

with other people in his home, and to do so about 

religious topics without being discriminated against on 
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the basis of religion. 

And he's not required to get any kind of 

permit for that, because other people aren't required to 

get permits when they associate with persons watching 

football or having a party or whatever they want --

playing cards, Cub Scouts or you name it. 

k~d we believe the Court cannot 

comprehensively enjoin worship services, that it would 

have to give him at least the same amount of right to 

associate with people in his residence as other people 

enjoy for non-worship purposes. 

So although -- that's sort of a differenc 

-- that's assuming che ordinance is not flatly 

unconstitutional. I would say that it's unconstitutional 

as applied to him and that the County has to go back and 

draft a neutral ordinance that prohibits gather~ngs. 

If large gatherings are a problem, large 

gatherings should be prohibited as such and it shouldn't 

be piece-by-piece, chopped up into different kinds of 

gatherings, one of which is religion. But if the County 

gets over that hurdle and the issue is what's the 

enjoinable conduct under this ordinance if it's 

constitutional, he still has a core sphere of privacy and 
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l freedom to engage in First Amendment activities in his 

2 home with friends that everybody enjoys and they're not 

3 covered by the ordinance. 

4 Worship is not prohibited by the 

5 ordinance. Gatherings are not prohibited. And this 

6 proceeding is not a punitive proceeding. It's not a 

7 quasi criminal ordinance, although there are some 

8 sanctions that can be charged, I believe, against 

9 violators. 

10 But, you know, unless this is a punitive 

ll thing to punish him for his past conduct, it's solely to 

12 prohibit that which can be constitutionally prohibited, 

13 but the Court has to look at what rights he retains under 

14 the ordinance, what rights he retains under the 

15 Constitution. 

16 I guess we could put this off to a later 

17 date if that's -- if t~e Courc wants to hold a hearing on 

18 the drafting o: the inj~~ction 

19 THE COURT: I'll see what you want to do. 

20 MR. NORRIS: I'm saying that there is no 

21 practicable remedy the County can use in this case 

22 because it hasn't proceeded on a theory of general 

23 violation of a neutral gathering ordinance. It has 
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proceeded on a worship based theory, that always comes 

back to worship at some point. 

And that's going to be in the injunction 

if it's under this ordinance. That's going to 

unconstitutionally violate his First Amendment Rights, 

and the injunction has to follow the Constitution just as 

much as the ordinance does, I would think. 

THE COURT: Okay. 

MR. NORRIS: I think I've raised enough 

points in the k~swer, and I want to preserve all of those 

although I haven't mentioned them all right here, and in 

the brief. 

THE COURT: All right. It's one-fifteen. 

We usually break for lunch at one. What we're going to 

do is break, and I want some opportunity to write out the 

decision. 

MR. NOR-~!S: Can I hand this case up? 

TH .... .:. COTJRT: Of course you can. 

MR. NOR-~IS: Is there any objection to 

just one additional case here? 

MR. STONER: Let me just make a note of 

it, Your Honor. 

MR. STONER: If I may -- ! haven't even 
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had a chance to read the case, but I can tell from Mr. 

Norris' description that it's really not on point 

whatsoever. It pertains to a state constitutional 

guarantee in New Jersey. It pertains -- the specific 

circumstances of this case apparently pertain to 

activities occurring in the privacy of the plaintiff's 

home. 

Mr. Norris was getting into some 

discussion of that. We don't even get to that. The 

clear facts of this case are that so much of this 

activity is occurring in the garage and on the property 

around the garage, not strictly within the residence. So 

that doesn't provide any legitimate guidance for the 

Court, but you can certainly have it. 

I woul~~'t deprive the Court of·the 

opportunity to read it. 

THE COu~T: Along with the 300 of pages 

worth of other cases that you all gave me to read. What 

I'd like you all to do is I'm going to ask you to come 

back a little later so I have time to think clearly about 

my decision and a~~ounce it to you in some kind of 

coherent fashion. 

If you could come back at two-forty-five. 
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Okay. l 

2 MR. STONER: Thank you, Your Honor. 

3 (Lunch recess at approximately l:17 p.m., with the 

4 hearing resuming at approximately 2:55p.m.) 

5 THE COURT: Mr. Stoner, I'm going to give 

6 you back your authorities book. I don't think we need to 

7 keep. that. 

8 MR. STONER: That's fine, Your Honor. 

9 JUDGE'S RULING 

lO THE COURT: As a factual matter, I am 

1l rejecting the argument made by the defendant, that the 

12 worship activities conducted on-site are restricted to 

13 his house, or that they should be viewed as if they were 

14 restricted to his house. 

15 In making this factual finding, I am 

16 relying on the testimony here and in deposition as 

l7 outlined by Mr. Stoner. I would note in passing, that 

18 the separate building is used for services, that that 

l9 building is clearly outfitted to operate like a temple or 

20 church, that it accommodates a fairly large number of 

21 people, that it is regularly used to conduct religious 

22 services, its use is not restricted to certain special 

23 holidays. 
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I was impressed with Reverend Tran's 

testimony as to the nature of the congregation. The 

congregation is not composed of just personal friends of 

his. He described the congregation as also being 

composed of people who generally describe themselves as 

practicing Buddhists. 

This conforms to what Reverend Tran 

intends, which was clear by his use of flyers that are 

Exhibits 27 and 28, in his efforts to attract new members 

of the congregation. In addition, he solicits donations. 

I am ~ard-pressed to define in any way the 

difference between the center as it operates from more 

orthodox churches. He even has a parking lot with an 

attendant. 

I car~,ot think -- I cannot tell you how 

overwhelming the evidence was that Reverend Tran is 

operating this facil~ty as a church. You ~,ow, one can 

go on and on with the place for the shoes and the alter 

and the Buddhist temple and the fact that the garage is 

not used as a garage, and it has clearly, as I said, been 

outfitted for use as a church. 

The current practice in the center 

by Reverend Tran is completely contrary to the 
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representations made by the VBA in a letter to the County 

of March 20, 1992 -- completely contrary in almost every 

respect -- which compels one to conclude that the VBA 

understands the significance of the factors that I just 

outlined. 

What happens at the temple today does 

conform generally to the November 14, 1994 application 

for a special use permit that was made by the center, and 

that's .Exhibit 19. The letter that I referred to before 

was Exhibit 14. 

The County argues that this whole question 

of use as a church is a thing decided under the case of 

Gwinn versus Alward. I agree that it is. I note that 

the defendant, for whatever reason, never pursued his 

appeal, which was a big mistake on his part. However, I 

want to make it clear tha~ even if it were not a thing 

decided, which I believe it is, I would decide it again 

today in favor of the Cou~ty for the reasons that I set 

out above. 

With regard to the constitutional 

questions, which I agree could be raised by the defendant 

at this time -- and it's ve=Y difficult to review all the 

cases that were cited in the brief -- but, again, I will 
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just say that I agree with the arguments made by the 

County in their brief. 

Namely, one, that the zoning ordinance is, 

in fact, a neutral law of general applicability that does 

not burden the defendant's free exercise of his religion. 

There is no need for me, having made that finding, to 

reach the question as to whether or not there is a 

compelling governmental interest in re~~lating land use 

within residential zoning districts. 

~ also am finding that the zoning 

ordinance itself is not unconstitutionally vague, it is 

not vague facially, and it is not va~~e as applied to 

Reverend Tran. 

In making those decisions on the 

constitutional law, I am adopting the arguments of the 

County in the brief that they've filed. I agree with 

their interpretations of the cases cited. 

I will note that Mr. Norris gave me at the 

last minute an interesting case, Isaac Farre, which is a 

New Jersey case, 204 New Jersey Super 575. It has 

obvious problems, when used in Virginia, which were 

raised by Mr. Stoner. But even in that case, as I read 

it, the religious activities that were conducted by the 
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defendant in that case were conducted entirely within the 

confines of his home, which is clearly not the case here. 

So that's my decision. I can put this on 

4 the docket. I would think that in terms of an injunction 

5 -- I am granting the injunction and reaching a 

6 declaratory judgment in favor' of the County. 

7 Now, I would tell you all that it appears 

8 to me that any kind of injunction would have to require 

9 the dismantling of the structure on the property that is 

10 being used as a church, and that is what's factually 

11 happen~ng here. That means no loudspeakers. A garage 

12 has to be a garage. 

13 I don't know if that's very helpful. I 

14 thi~~ the safest thing for the VBA to do would be to find 

15 a site that they can appropriately use as a temple, and 

16 just get on with it. Either that, or apply for a special 

17 use permit. I don't know why anyone would want to spend 

18 any more time with this. If you want your congregation 

19 to prosper, I would just go ahead and find an appropriate 

20 site for it. 

21 Is there anything else? I can set it on 

22 the docket for the 25th of August. 

23 MR. STONER: I think that would be 
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helpful, Your Honor, just in case we can't reach some 

agreement as to the -- of the order. 

THE COURT: That's it. I wish you luck in 

resolving this problem. There clearly appears to be a 

need for a Buddhist temple in Fairfax County, and people 

should have one. And they should have one where they 

don't have to worry about all of these other issues that 

only, it seems to me, make it difficult. 

MR. STONER: Thank you, Your Honor. 

{Whereupon, at approximately 3:03p.m., the 

hearing in this matter was concluded.) 
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county land :ac~ -

SUBoJ'IC'r, HOWEVER, to :estrictions and. riqhts of way of racoz:ocl. 
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possession ot tha said land, traa from all ancumhruces; and. tb&t 
the said Grantor wUl execu.ta such fw:thel:' assurances ot tha saicl 
land as may l:la requisite. 

NUJBSS t:b.a tollowinq signatu:es and seals: 

State ot Virqinia 
County of Fairfax, to-vit: 

VD'l'lfAMISE BUDDHIST ASSOCXA'.a~N 

sy· ~~ , , , 
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atto:ney 6. tact by llinutes 
app:ovacl April :zo 1 1993. 
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my jurisdiction atoruaicl, 1:his ~clay ot Ap~:;l, 1993. ~ : . , 
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LE CHI TH...-\.0 & .ASSOCI.A. TES 
ATTORNEYS ANC COUNSELLORS AT LAW 

OO.US WILSCN BCUU:VARCI, SUITE 300 

ARUNGTCN, VIRGINIA 2220!5 

I703J Z37·29C01237•t2CO 

STATEMENT 

Re: Apolication of Vietnamese Buddhist Assgcjation fgr Soecial Use Permit. 

This statement serves to explain an application submitted by the Vietnamese 
Buddhist Association for a Special Use Permit on the land lot addressed as 7605 Bull 
Run Drive, Centreville, Virginia. The above described real property is a 5-ac:re wooded 
lot owned by the applicant Association and presently zoned R-C. 

The Association applies for permission to use, said real property as a church or 
place of worsrup. The church will be a small structure using the present dwelling with 
minor renovation on the inside. A Buddha statute will dominate the main ·meeting 
quarters which presently serve as living room. There will be no pews or chairs placed 
in the interior space since Buddhist followers sit on mats during their periods of 
meditation. 

The church serves overwhelmingly the residents of the Fairfax County; although 
some of church goers might come from neighboring areas such as Arlington, Alexandria 
and Prince William. The normal hours of operation will be from 10:00 A.M. to .3:00 
P.M., seven days a week. 

It will have one priest and .one or two assistant priests as a full time staff. 
The priests in residence at the church offer personal guidance to the followers and 
maintain and safeguard . the facility and the grounds. There are seldom more than a 
few followers in the church at any one time. Per individual requests, the church 
conducts memorial services but not funerals. There are no religious services such as 
baptisms or confirmations, confessions, etc... Bible studying sessions will be conducted 
at the church on week-ends. The attendance at these weekly sessions is estimated at 
about 40 people for each time. Since peace and serenity is fundamental in the practice 
of Buddhism, the purpose of the church is to offer a quiet place for individual 
meditation. There will be no activities to be organized in the evening hours. 

Each year there are two major holy days to be observed at the church, namely 
the Buddha's ·birthday and the equivalent of All Soul Day. At these ceremonies the 
attendance cannot be anticipated. However the people would come and go at different 
times. Besides on the traditional Vietnamese New Year day - which falls approximately 

·in February of each year and which is not a religious day -, Vietnamese people usually 
come to pay homages to the Buddha. They will come and go at different hours, spend 
a very short time at the church, and do not congregate all within a rued scheduled 
time; the New Year is to be celebrated with the family· at home and not at public 
places such as churches. 
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The church is essentially a quiet sanctuary in a natural setting . which 
emphasizes upon avoiding all disturbances including noises, music, etc ••• , thereby · 
enhancing a Buddhist's search for enlightenment. There will be no loud music or 
singing, no pubUc reading of holy writings. There will be no animals of any kind kept 
or raised within the premises of the church. The. church wUI blend into its 
surrounclings and, by its very nature, cause the least possible intrusion in the area. 
The Association does not anticipate that the church would have any adverse impact 
upon the surroundings. 

The property on the left ·side of the Association's land is also owned by the 
Association itself, and the lot on its right is a horse breeding farm. The vast area 
behind its property belongs to the National Park Authority and is being used as a 
public: park. All the land lots in this vicinity are- sizable and wooded. Activities at 
the church cannot in any way disturb the neighbors. 

There does not seem to be ·any environmental constraints that would adversely 
affect thls appUcation. The peripheral landscaping appears · to be ·adequate. Since 
there are no new construction works involved, all requirements for storm water 
detention and conduit are deemed to have been satisfied as they have been under the 
present conditions.. The church will provide ample parking facilities within the 
premises of the real property to accommodate vehicles of church goers during all 
regular services. 

Transportation does not seem to be an issue in this application: Vehicular 
access to the facility is easy and manageable. With regard to the traffic on the roads 
leading from Lee Highway {R-29) to the church location, there will be no noticeable 
changes. The road leading from Lee Highway {R-29) and passing in front of the 
church is the Bull Run Drive, continuing from the Bull Run Post Office Road. There is 
no through traffic. Furthermore these roads have the capacity to carry heavy traffic 
of the public who go to the Bull Run Battlefield Park located a few hundred yards 
beyond the church land. The traffic to be generated by the church not only wDl be 
far much lighter than the one going to the Park, it will not interfere with the present 
traffic on these roads considering the schedule of the church's activities. Most of the 
traffic going to and from the church is on non-rush how and does not coincide with 
the occasions when the roads are heavily used under the present circumstances. 

Deimitely this wiD not be disruptive to any traffic: flow or pose any potentially 
· ha:zardous threat to the traffic:. The only requirement the church must meet is the 

provision of adequate parking space which the church shall promptly comply with as 
soon as the Special Use Permit is granted. 

May 23, 1989 

2 
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ARNOLD & PORTER 

BY CERTIFIED MAIL FOR FILING 

David B. Beach, Clerk 
Supreme Court of Virginia 
I 00 North Ninth Street 
51h Floor 
Richmond, VA 23219 

July 18, 2001 

Scott D. Helsel 
Scott_Helsel@aporter.com 

202.942.5329 
202.942.5999 Fax 

555 Twelfth Street, NW 
Washington, DC 20004-1206 

Re: Thanh VanTran v. Jane W. Gwinn, Fairfax County County Zoning 
Administrator. Record No. 002810 

Dear Mr. Beach: 

On July 2, 2001, the parties completed briefing in the above-captioned appeal. 
On July 5, 2001, a federal court issued an opinion that, to the best of our knowledge, is 
the first to apply the Religious Land Use and Institutionalized Persons Act of 2000 to a 
zoning dispute involving religious activities occurring at a private home. We would like 
to bring this opinion, Murphy v. Zoning Commission of the Town of New Milford,_ F. 
Supp. 2d _,No. CIV. 300CV2297HBF, 2001 WL 789084 (D. Conn. July 5, 2001), to 
the Court's attention, and will be prepared to address its importance to this appeal at oral 
argument. If the Court would like, we would be pleased to provide supplemental briefing 
addressing this opinion in advance of oral argument. 

We are enclosing 20 copies of this letter and the Murphy opinion, and would ask 
that you inform the Court of this recent development. 

Counsel for Appellant Thanh VanTran 

Enclosure 

cc: T. David Stoner, Esq. (by first class mail) 

Washington, DC Now York Los Angeles Century City Denver London Northern Virginia 
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Only the Westlaw citation is currently 
available. 

United States District Court, 
D. Connecticut. 

Robert MURPHY and Mary Murphy 
Plaintiffs, 

v. 
ZONING COMMISSION OF THE TOWN 
OF NEW MILFORD, et al. Defendants. 

No. CIV. 300CV2297HBF. 

July 5, 2001. 

RULING ON PLAINTIFFS' MOTION FOR 
PRELIMINARY INJUNCTION 

FITZSIMMONS, Magistrate J. 

*1 In this action, plaintiffs allege violations of 
their constitutional rights, including the 
rights to free exercise of religion, free 
association, peaceable assembly, privacy, and 
speech, as well as due process, equal 
protection, takings, and establishment clause 
violations. [Doc. # 12, 35.] Plaintiffs also 
allege that defendants engaged in illegal 
reverse-spot zoning, an ultra vires act in 
violation of the town laws; and violated the 
Religious Land Use and Institutionalized 
Persons Act of 2000, 42 U.S .C. §§ 2000(c)(c), et 
seq., in addition to various state constitutional 
rights and state statutory provisions. [See id.] 

On December 21, 2000, Judge Eginton 
granted plaintiffs' Motion for a Temporary 
Restraining Order. [Doc.# 17.] This court heard 
evidence on plaintiffs' Motion for Preliminary 
Injunction [Doc. # 3] on January 18, 2001. [FNI] 
At the close of the preliminary injunction 
hearing, the court ordered further briefing on 
several issues. [Doc. # 29.) The parties 
submitted responses to the court's inquiries on 
March 12, 2001. [Doc. # 33, 34.] The Court 
delayed a ruling to give the parties time to 
discuss a settlement. 

For the reasons discussed below, plaintiffs' 
Motion for Preliminary Injunction [Doc. # 3] is 
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GRANTED. Defendants are enjoined from 
enforcing the cease and desist order issued to 
plaintiffs by the Zoning Enforcement Officer 
on December 19, 2000. This ruling is without 
prejudice to plaintiffs seeking further interim 
relief if faced with actions by the defendants 
which threaten the plaintiffs' rights while the 
case is pending, or pennanent injunctive relief 
if plaintiffs prevail on the merits. See Sierra 
Club v. United States Anny Corps. of Eng 'rs. 732 
F. 2d 253, 256 (2d Cir. 1984) (preliminary 
injunction issues to maintain the status quo 
pending a resolution of the case on the merits). 

FINDINGS OF FACT 

l. Plaintiffs Robert Murphy and Mary 
Murphy arc the owners of, and have resided 
at, 25 Jefferson Street, New Milford, 
Connecticut for approximately 28 years. 
[Preliminary Injunction Hearing Transcript, 
Jan. 18,2001, "T.," at 52] 

2. Plaintiffs' home is in a single family 
residential neighborhood, at the end of a cul­
de-sac [T. 15], on which seven houses are 
located [T. 117] 

3. Plaintiffs started hosting prayer group 
meetings in their home on Sunday afternoons 
in 1994, after Mr. Murphy became ill. [T. 12] 

4. Mr. Murphy testified that he and his wife 
and six children had always hosted various 
social gatherings in their home and would 
often have SO to 60 guests, depending on the 
event. [T. at 12-14] 

5. Mr. Murphy also testified that during these 
events, people would park their cars 
"anywhere they could" ... "[o]ut in the circle 
down the street, in the backyard, in the 
driveways, in their yard, [or] in the front 
lawn." [T. 14] 

6. The prayer meetings generally last from 
4:30 to 6:30p.m. on Sunday afternoons. [T. 17] 

7. Some people who attend the prayer 
meetings come earlier than 4:30 p.m. for other 
matters, such as fund-raising or clothing or 

Copr. co West 2001 No Claim to Orig. U.S. Govt. Works 

West law. 



200 l WL 789084 
(Cite as: 2001 WL 789084, *1 (D.Conn.)) 

food donation drives, and many people stay 
after 6:30p.m. for dinner. [T. at 16-17] 

*2 8. Plaintiffs do not limit the number of 
people they invite to the prayer group 
meetings. [T. 18] 

9. Plaintiffs' meetings are not open to the 
general public. [T. at 19-20] 

10. The number of people attending the 
prayer group varies, but is never less than ten 
to twelve people. [T. 44] 

11. The prayer group meetings generally take 
place on an enclosed porch at the back of the 
house. [T. 18] 

12. The number of people attending the 
weekly prayer group meeting has declined, in 
part because of the enforcement action and the 
town's position since "they're afraid [they will 
be] arrested." [T. 45] 

13. Mr. Murphy testified that the weekly 
prayer group meetings are an important part 
of his faith because of the way he was raised 
and, for him, did not take the place of church. 
[T. at 20-22] He testified that the prayer 
meetings brought "him closer to God" and 
changed his life after he became ill. [T. 22] 

14. Mr. Murphy testified that his religious 
beliefs required him to hold the prayer group 
meetings on Sunday and that enforcement of 
the cease and desist order would impede his 
ability to practice his beliefs. [T. at 46, 48-49] 

15. Plaintiffs built an addition to their home 
in August 2000, creating a new garage with 
an upstairs living area. [T. 71] At that time, 
the existing driveway stopped at the addition. 
Plaintiffs then built a roughed-in driveway to 
a handicapped-parking area at the back of the 
addition. [T. at 24-25] 

16. Plaintiffs obtained a permit to pave the 
rough portion of the driveway and the 
handicapped parking area in November 2000. 
[Pl. Exh. 1A, 1B] Plaintiffs did not pave the 
driveway during the fall because it was too 
late in the year, but indicated that they 

--., 
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planned to do so in the fuhlre. [T. 28] 

17. The Zoning Commission and the Zoning 
Enforcement Officer ("ZEO") have no 
authority to issue or revoke driveway permits. 
Rather, this authorily is vested in the Mayor's 
office and in the public works departmem. [T. 
68] 

18. Around August 2000, the zoning office 
began receiving complaints about plaintiffs' 
meetings because of traffic concerns, parking 
on the street, and parking in the rear yard. [T. 
at 83, 116] 

19. After complaining to the zoning office, the 
neighbors then began expressing their 
concerns at the public participation sessions of 
the New Milford Zoning Commission 
("Commission") meetings. [T. 83] 

20. Once the Commission began recetvmg 
these complaints from plaintiffs' neighbors, it 
instructed the ZEO to investigate the sihlation 
and to speak with the plaintiffs. [T. at 84, 118] 

21. Plaintiffs' neighbors submitted letters to 
the commissioners detailing their concerns. 
Specifically, the neighbors' concerns stemmed 
from the increased flow of traffic on the street 
and fear that, in the event of an accident, 
emergency personnel would be unable to 
maneuver around the vehicles. The neighbors 
also expressed concerns about the safety of 
children playing in the cul-de-sac. [Def. Exh. 
512-514] 

*3 22. The police have been called to 
plaintiffs' home on several occasions due to 
complaints about the number of parked cars, 
but plaintiffs have not been cited for any 
violation. [T. at 35-36] 

23. After her investigation of the neighbors' 
complaints, the ZEO requested that the 
Commission issue an opinion on whether 
plaintiffs' use of their property conformed with 
the town's zoning regulations. [T. 165] 

24. On November 28, 2000, the Commission 
issued an opinion regarding whether the 
Sunday meetings were a permitted use under 
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the zoning regulations. [Def. Exh. 516] 

25. The Commission found that regularly 
scheduled meetings are not a customary 
accessory use in a single-family residential 
area. [Def. Exh. 516, at 3.] In determining 
whether a particular use is a "customary 
accessory use," the town uses a case-by-case 
analysis and relies upon no zoning guidelines. 

26. The Commission stated that: 
[s]uch regularly scheduled meetings together 
with the construction and use of the parking 
lot associated therewith, in the opinion of the 
commission, do not constitute a permitted 
principal use of a single-family home in an R-
40 zone because they are not listed as such in 
the zoning regulations, nor do they constitute 
a permitted accessory use because, to the 
knowledge of the commission, such a use has 
not been commonly, habitually and by long 
practice been established as reasonably 
associated with a single-family home in an R-
40 zone. 
[Def. Exh. 516, at 4.] 

27. Plaintiffs received a letter from the ZEO 
on November 29, 2000, stating that the 
meetings plaintiffs held on Sunday afternoons 
were prohibited and that plaintiffs were not 
permitted to use their rear yard as a parking 
lot for the attendees of these meetings. [Pl. 
Exh. 2] 

28. The ZEO testified that the zoning 
regulations do not permit a large assembly of 
people in a single-family residential 
neighborhood. [T. 107] When asked what was 
too large, the ZEO responded that there was 
not a set number. [See id.] The decision turned 
on when the number of people assembled 
became so large that it had a negative impact 
on the neighborhood. [See id.] 

29. The ZEO did not know if the Commission 
investigated whether other people had prayer 
group meetings in their homes, or other 
regular group meetings, such as Cub Scout 
meetings. 

30. Prior to issuing their opinion, 
commissioners were given photographs taken 
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by plaintiffs' neighbors of cars parked in 
plaintiffs' backyard and on the cui- de-sac. [T. 
74; Def. Exh. 505-511] 

31. The ZEO testified that she visited 
plaintiffs' property on three Sundays and 
found that the number of cars in plaintiffs' 
driveway or rear yard and in the cul-de-sac 
ranged from 13 to 20 cars. She did not find 
that any of the parked cars blocked access to 
any of the neighbors' properties. [T. at 75-76] 

32. On December 19, 2000, the ZEO issued a 
cease and desist order, charging plaintiffs with 
violations of the single-family district 
regulations 
*4 which [do] not permit use of said premises 
as a meeting place by a diverse group of 
people (25 to 40), who are not •family• as 
that term is defined in these regulations, on a 
regularly scheduled basis, in this instance 
each Sunday, throughout the year; nor do the 
regulations permit the use of a parking lot in 
the rear yard of said premises which is being 
used to meet the parking needs of those 
persons attending the meetings on property 
located in the Residential Zone in the Town 
of New Milford. 
[Pl. Exh. 4] 

33. The cease and desist order was based on 
the Commission's opinion, but the ZEO was 
not required by the opinion to issue the order. 
[T. 112-13] 

34. Cease and desist orders are normally 
appealed to the Zoning Board of Appeals. No 
appeal has been taken in this case. [T. 113] 

35. On January 9, 2001, the ZEO sent 
plaintiffs another letter, which stated that the 
temporary restraining order issued by Judge 
Eginton did not address plaintiffs' use of their 
rear yard as a parking lot and, as a result, the 
"parking lot prohibition could be enforced." 
[Pl. Exh. 3] 

36. Brooks Temple, a New Milford zoning 
commissioner, testified that plaintiffs' 
neighbors raised their safety concerns during 
the public participation session of each 
Commission meeting. [T. 119] 
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37. Temple stated that the complaints were 
raised over a four month period and the 
neighbors • concern seemed to be that the 
activities surrounding plaintiffs' meetings 
were escalating. [T. 117] 

38. The Commission found that there were, 
on average, 40 people attending the meetings, 
with 25 to 40 cars on average. [T. at 118-19] 
These numbers appeared to be based on 
statements from the neighbors, as well as 
individual commissioners • observations. 

39. Temple testified that the Commission 
tried to balance everyone's rights, including 
plaintiffs' right to have meetings in their 
homes. [T. 120] Temple testified that regularly 
scheduled meetings would be a usual activity 
in a single family residential area but that, in 
this case, the volume of cars raised a safety 
issue the Commission needed to address. [T. 
123] 

40. Temple stated that all prayer meetings 
would not be prohibited, and that it was an 
expected accessory use that people would pray 
in their homes. [T. at 131-32] The Commission 
did not intend to prohibit all prayer groups or 
all meetings in residential areas. [See id.] 

41. The zoning regulations in effect at the 
time of the Commission's opinion were 
permissive, providing that a use is prohibited 
unless it is specifically permitted. [T. at 122-
23; Def. Exh. 515] 

42. The regulations do not specify the 
expected accessory uses for panicular areas, 
and Temple agreed that the determination 
was subjective. [T. 133] 

43. The Commission's investigation of the 
complaints did not substantiate the safety 
concerns, but found an increased volume of 
cars that would increase traffic and could 
create a potential for safety concerns. [T. 123] 

44. Temple testified that the key to the 
Commission's decision was the presence of 
larger activity than what could be expected in 
a single family home. [T. 137] In this 
situation, the Commission found that "too 
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large" was 25 or more people. [T. 137] Temple 
admitted that the number was completely 
subjective. [T. 138] 

*S 45. Temple also testified that the 
Commission had no objective criteria to 
determine whether to issue a special use 
permit for the prayer group meetings. [T. 145-
47] 

46. The zoning regulations list twenty-five 
uses allowed by special permit in residential 
areas. There are no criteria listed in the 
regulations under which the commissioners 
are to evaluate special permit applications for 
a use not listed in the regulations. [Def. Exh. 
515] 

47. Once the Commission finds that a use is 
not permitted, the applicant's options are to 
apply for a special use permit or, if the 
Commission issued a decision, to appeal the 
decision to the Zoning Board of Appeals. [T. 
124] 

48. The Commission's decision was based on 
an evaluation of the complaints, concern about 
safety implications, and "common sense." [T. 
at 132, 139] 

49. There is no evidence of religious animus 
on the pan of plaintiffs' neighbors, the 
Commission, or the ZEO. 

STANDARD 

The question presented by plaintiffs' motion 
for preliminary injunction is whether the 
defendants' effons to stop plaintiffs from 
having regularly scheduled meetings, which 
sometimes include 40 or more guests, in their 
home on Sunday afternoons violate any of 
plaintiffs' constitutional or statutory rights. 

It is axiomatic that a plaintiff seeking a 
preliminary injunction must demonstrate: "(a) 
irreparable harm and (b) either (I) a likelihood 
of success on the merits or (2) sufficiently 
serious questions going to the merits to make 
them a fair ground for litigation and a balance 
of hardships tipping decidedly toward the 
party requesting the preliminary relief." 
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Jackson Dairy, Inc. v. H. P. Hood & Sons, 596 
F .2d 70, 72 (2d Cir.l979) (citations omitted). 
See also Paulson v. County of Nassau, 925 F.2d 
65, 68 (2d Cir.l991). "However, in a case in 
which the moving party seeks to stay 
governmental action taken in the public 
interest pursuant to a statutory or regulatory 
scheme, the injunction should be granted only 
if the moving party meets the more rigorous 
likelihood- of-success standard." Charelle v. 
Town of Oyster Bay, 159 F.3d 749, 754 (2d 
Cir.l998), quoting Bery v. City of New York. 91 
F.3d 689, 694 (2d Cir.1996) (internal citations 
omitted). See also Beal v. Stern, 184 F.3d 117, 
122 (2d Cir.l999); South Lyme Prop. Owners 
Ass'n, Inc. v. Town of Old Lyme, 121 F.Supp.2d 
195, 203 (D.Conn.2000). 

Here, the Commission and the ZEO acted 
pursuant to the Town of New Milford zoning 
regulations. No evidence has been provided to 
indicate that the zoning regulations were not 
enacted in the public interest. Thus, the Court 
finds that plaintiffs must meet the likelihood 
of success on the merits standard in order to 
have their motion for preliminary injunction 
granted. 

The moving party must make a showing of 
clear or substantial likelihood of success on 
the merits if the injunction sought "will alter, 
rather than maintain the status quo" or "will 
provide the movant with ... relief [that] cannot 
be undone even if the defendant prevails at a 
trial on the merits." Tom Doherty Assocs., Inc. v. 
Saban Entertainment, Inc., 60 F.3d 27, 33-34 (2d 
Cir.l995). The Court will not hold plaintiffs to 
the higher standard of clear likelihood of 
success, as the relief sought would only 
require the ZEO to refrain from enforcing the 
cease and desist order--relief that is 
prohibitory in nature. [FN2] 

A. IRREPARABLE HARM 

*6 Irreparable harm means that type of 
injury for which a monetary award would fail 
to be adequate compensation. See Jackson 
Dairy, 596 F.2d at 72; Stewart B. McKinney 
Found., Inc. v. Town Planning and Zoning Comm. 
Town of Fairfield, 190 F.Supp. 1197, 1208 
(D.Conn.1992). "In the context of a motion for 
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preliminary injunction, '[v]iolations of First 
Amendment rights are commonly considered 
irreparable injuries." ' Charette, 159 F.3d at 
755, quoting Bery, 91 F.3d at 693. See Elrod v. 
Burns, 427 U.S. 347, 373, 96 S.Ct. 2673, 2690 
(1976) ("The loss of First Amendment 
freedoms, for even minimal periods of time, 
unquestionably constitutes irreparable 
injury.") The Second Circuit has held that a 
"presumption of irreparable injury .. . flows 
from a violation of constitutional rights_" South 
Lyme Prop. Owners Ass'n, Inc., 121 F.Supp.2d at 
204, quoting Jolly v. Coughlin, 16 F.3d 468, 482 
(2d Cir .1996) (affirming grant of preliminary 
injunction to inmate's claim that his rights 
under the Religious Freedom Restoration Act 
and the Eighth Amendment were violated). 
But see Amando/a v. Town of Babylon, 2001 WL 
568100 (2d Cir. May 25, 2001) (acknowledging 
that Second Circuit has not always presumed 
irreparable injury in cases alleging First 
Amendment violations, and has on occasion 
required a showing of irreparable harm, but 
without deciding issue). 

In addition, the federal statute under which 
plaintiffs bring their claims was passed by 
Congress to "protect the free exercise of 
religion from unnecessary government 
interference" in the context of land use 
regulation. 146 CONG. REC. El563-0l (daily 
ed. Sept. 21, 2000) (statement of Rep. Canady), 
2000 WL 1369378. Since the statute was 
enacted for the express purpose of protecting 
the First Amendment rights of individuals, 
the allegation that defendants have violated 
this statute also triggers the same concerns 
that led the courts to hold that these 
violations result in a presumption of 
irreparable harm. See Jolly, 16 F.3d at 482 
("[A]lthough plaintiff's free exercise claim 
[under RFRA] is statutory rather than 
constitutional, the denial of the plaintiff's 
right to the free exercise of his religious 
beliefs is a harm that can not be adequately 
compensated monetarily.") (internal citations 
omitted). See also Kikumura v. Hurley, 242 F .3d 
950, 963 (lOth Cir.2001). 

Even if plaintiffs were required to show 
irreparable harm by establishing an actual 
chilling effect, plaintiffs have met this burden. 
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As discussed further below, plaintiffs 
presented testimony that some participants in 
the prayer group meetings stopped attending 
the sessions out of fear that they would be 
arrested by town officials. This testimony was 
not refuted by defendants and is sufficient to 
provide evidence of a chilling effect on 
plaintiffs' right to associate, as well as their 
constitutional right to freedom of religion. 

Thus, for purposes of deciding this motion, 
the Court finds that plaintiffs have satisfied 
the irreparable hann requirement of the 
preliminary injunction test by alleging 
violations of their constitutional rights and 
rights protected under the Religious Land Use 
and Institutionalized Persons Act. 

B. PRELIMINARY JURISDICTIONAL 
QUESTIONS 

*7 Before reaching the merits of plaintiffs' 
substantive claims, defendants raise two 
jurisdictional challenges to plaintiffs' case: 1) 
plaintiffs failed to exhaust the administrative 
remedies available to them; and 2) the claims 
are not yet ripe for judicial review. The court 
will address these in turn. 

I. Exhaustion of Administrative Remedies 

As a threshold matter, defendants argue that 
plaintiffs have failed to exhaust their 
administrative remedies and therefore cannot 
pursue their claims in court. Plaintiffs respond 
that they are not required to exhaust state 
administrative remedies since they are 
bringing § 1983 claims against the zoning 
commission. 

The Court agrees with plaintiffs that they are 
not required to exhaust the state 
administrative remedies before pursuing their 
§ 1983 claim. The Supreme Court, in Patsy v. 
Board of Regents of tile State of Florida, held that 
exhaustion of state administrative remedies 
was not a prerequisite to filing a § 1983 claim. 
457 U.S. 496, 516 (1982). See also Goldstar Auto 
Sales. UC v. Town of Halfmoon, 69 F.Supp.2d 
361, 365 (N.D. N. Y .1999) (collecting cases); Port 
Clinton Ass 'n v. Board of Selectman of tile Town of 
Clinton, 217 Conn. 588, 587 A.2d 126 
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(Conn.l991). 

Defendants' argument that the § 1983 
exception to the exhaustion requirement is 
limited to cases seeking damages is not 
persuasive. In Patsy, the Supreme Court 
discussed the evolution of 42 U.S.C. § 1983 
and its legislative history to determine 
whether Congress intended the exhaustion 
requirement to apply to these claims. Nothing 
in the legislative history or in the Supreme 
Court's opinion indicates that Congress 
intended to exempt § 1983 claims from the 
exhaustion requirement only if the claimant 
sought damages. 

The cases cited by defendants are inapposite. 
Although each case deals with a claim for 
damages, there is no language in any of the 
cited cases that indicates a § 1983 claimant 
seeking injunctive relief is required to exhaust 
state administrative remedies. For example, 
defendants cite Pet v. Department of Health Serv., 
for the proposition that "notwithstanding Patsy 
... , the fundamental requirement of 
inadequacy of an available legal remedy in 
order to obtain injunctive relief remains in 
full force." 207 Conn. 346, 369, 542 A.2d 672 
(1988); Doc. # 34, at 8. Defendants also cite 
Laurel Park, Inc. v. Pac, for this same assertion. 
194 Conn. 677, 485 A.2d 1272 (1984). While 
these statements are legally accurate, they do 
not support defendants' contention that 
plaintiffs are required to exhaust their 
administrative remedies. In fact, the Laurel 
Park decision expressly refutes defendants' 
contention. In Laurel Park, a case seeking 
injunctive relief from a cease and desist order, 
the Connecticut Supreme Court held that 
exhaustion of state administrative remedies 
was not required as the case alleged violations 
of § 1983, but that the trial court should not 
have granted the temporary injunction 
because plaintiff had not shown that a legal 
remedy would have been inadequate. 194 
Conn. at 689-691. 

*8 Defendants appear to have contlated these 
two distinct requirements. As clearly 
discussed in Laurel Park, the question of 
whether a claimant is required to exhaust 
state administrative remedies is conceptually 
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distinct from the question of whether a party 
is entitled to injunctive relief after a showing 
that any legal remedy would be inadequate. 
[FN3] The Patsy opinion addressed only the 
exhaustion question and did not attempt to 
overturn the fundamental requirement of 
showing that a legal remedy is inadequate 
before receiving injunctive relief. [FN4] 
Defendants have not provided any other 
authority to support their assertion or any 
evidence that Congress did not intend to 
exempt all § 1983 claims from the exhaustion 
requirement regardless of the requested relief. 

As plaintiffs have brought § 1983 claims in 
this suit, they were not required to exhaust 
state administrative remedies prior to 
initiating this action in federal court. 

2. Ripeness of Plaintiffs' Claims 

A separate jurisdictional inquiry is whether 
plaintiffs' claims are ripe for judicial 
intervention. Defendants argue that plaintiffs' 
claims are not ripe for review as there was no 
enforcement action taken as of the date the 
Amended Complaint was filed, so no final 
action has been taken, and plaintiffs will 
therefore not suffer any hardship if judicial 
review is withheld. Plaintiffs respond that, 
because their claims are brought pursuant to 
42 U.S.C. § 1983, they are not required to 
exhaust their administrative remedies. 

As discussed above, plaintiffs are correct in 
their statement that they are not required to 
exhaust their administrative remedies prior to 
filing a § 1983 action. However, plaintiffs fail 
to recognize that the doctrines of ripeness and 
exhaustion are independent. The Supreme 
Court has explained this distinction by stating 
that 
[t]he question whether administrative 
remedies must be exhausted is conceptually 
distinct, however, from the question whether 
an administrative action must be final before 
it is judicially reviewable. While the policies 
underlying the two concepts often overlap, 
the finality requirement is concerned with 
whether the initial decisionmaker has 
arrived at a definitive position on the issue 
that inflicts an actual, concrete injury; the 
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exhaustion requirement generally refers to 
administrative and judicial procedures by 
which an injured party may seek review of an 
adverse decision and obtain a remedy if the 
decision is found to be unlawful or otherwise 
inappropriate. 
Williamson County Reg 'l Planning Comm 'n v. 

Hamilton Bank of Johnson City, 473 U.S. 172, 
192-93, 105 S.Ct.3108, 3119-20 (1985) 
(internal citations omitted). The ripeness 
inquiry reflects the need to protect agency 
actions "from judicial interference until an 
administrative decision has been formalized 
and its effects felt in a concrete way by the 
challenging parties." Abbott Labs. v. Gardner, 
387 U.S. 136, 148-49, 87 S.Ct. 1507, 1515 
(1967). In Abbott Labs., the Supreme Court held 
that, in determining whether the prudential 
component of the ripeness doctrine had been 
met, a court needed to balance two 
considerations: "the fitness of the issues for 
judicial decision and the hardship to the 
parties of withholding court consideration." 
387 U.S. at 149, 87 S.Ct. at 1515. 

*9 The court acknowledges that there is merit 
to defendants' argument that, because the 
town as of the date the Amended Complaint 
was filed had taken no enforcement action, 
plaintiffs' claims are not ripe for review. 
However, in the context of this particular case, 
the court believes that, at a minimum, 
plaintiffs' claim that the Zoning Commission's 
actions violated the Religious Land Use and 
Institutionalized Persons Act ("RLUIPA") is 
ripe for judicial review. [FN5] Because the 
Court fmds that the plaintiffs' RLUIPA claim 
is ripe under the unique circumstances of this 
case, the Court orders plaintiffs to file a 
Second Amended Complaint incorporating the 
issuance of the cease and desist order by the 
ZEO. 

Here, plaintiffs claim that the New Milford 
zoning regulations, as interpreted by the 
Commission and enforced by the ZEO, violate 
their rights under RLUIPA. The court finds 
unpersuasive defendants' argument that 
plaintiffs are required to appeal the cease and 
desist orders to the ZBA before the decision is 
final. RLUIPA contains no requirement that 
the town be given an additional opportunity to 
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comply with the Act by forcing a plaintiff to 
pursue an appeals process prior to bringing 
suit under its provisions. See Stuart Circle Parish 
v. Board of Zoning Appeals of the City of Richmond, 
Virginia, 946 F.Supp. 1225, 1234 (E.D.Va.l996) 
(Court held that plaintiffs were not required to 
apply for a conditional use permit in order for 
action filed under the Religious Freedom and 
Restoration Act to be ripe.) [FN6] Rather, 
plaintiffs must show that defendants imposed 
or implemented a land use regulation that 
placed a substantial burden on their religious 
practices. See 42 U.S.C. § 2000cc. In making 
this showing for ripeness purposes, plaintiffs 
must demonstrate that the governmental 
decision that allegedly violates RLUIPA is a 
decision that burdens their religious beliefs or 
practices. On its face, RLUIPA requires only 
that the "final decision" made by the 
governmental agency be to implement or 
impose a land use regulation against an 
individual or entity. 

At the preliminary injunction hearing, Mr. 
Temple testified that the opinion issued by the 
Commission that plaintiffs were in violation of 
the zoning regulations was not enforceable 
because there was not a pending case before it. 
However, once the ZEO issued the cease and 
desist order based on the Commission's 
interpretation, the opinion had the force of 
local law. [FN7] See Bryant Woods Inn, Inc. v. 
Howard County, Maryland, 911 F.Supp. 918, 927 
(D.Md.1996), alf'd 124 F.3d 597 (4th Cir.l997) 
(In a claim brought pursuant to the Fair 
Housing Act, the court found that even though 
plaintiff failed to appeal a Planning Board's 
decision to the Board of Appeals, "the 
County's highest agency decision-maker," the 
claim was ripe because the "unappealed 
decision .. . is final in the sense that it now 
constitutes the local law of Howard County 
.... ") This Court finds that, by giving legal 
effect to the Commission's opinion, the cease 
and desist order constituted a final decision for 
purposes of analyzing whether plaintiffs' 
RLUIPA claim is ripe. 

*10 The cease and desist order would be a 
final decision even if plaintiffs had appealed 
the order to the Zoning Board of Appeals 
("ZBA "). Although the ZBA has the power to 
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reverse, modify, affirm or grant a variance to 
the appealed order, [FN8] the harm that the 
RLUIPA is designed to protect has already 
occurred. Once the cease and desist order gave 
legal effect to the Commission's opinion, the 
requirements of RLUIPA were triggered. The 
court is cognizant of language in the Act's 
legislative history that the statute "does not 
provide religious institutions with immunity 
from land use regulation, nor does it relieve 
religious institutions from applying for 
variances, special permits or exceptions, 
hardship approval, or other relief provisions in 
land use regulations, where available without 
discrimination or unfair delay." 146 CONG. 
REC. S7774-01, S7776 (daily ed. July 27, 
2000) (Exhibit 1). However, the court does not 
find that this language requires all 
individuals bringing a claim under the 
RLUIPA to appeal all decisions or orders to 
the ZBA or to apply for special use permits 
regardless of the circumstances of the case. 
[FN9] 

First, the legislative history uses the term 
"institutions," whereas the statute itself 
covers institutions, assemblies, and even more 
broadly, "the religious exercise of a person." 
42 U.S.C. § 2000cc(a)(l). Also, this explanation 
appears in a section entitled "Additional 
Discussion on Intended Scope of Land Use 
Provision" and is immediately followed by an 
explanation of the interplay between the use 
of real property by a religious institution and 
the definition of religious exercise. [FN 10] 146 
CONG. REC. S7774-0l. The context of this 
discussion leads the court to believe that the 
Senate sponsors of the bill inserted these 
explanations to help land use regulators in 
situations where an institution such as a 
church, temple, or synagogue, was subject to a 
land use regulation. For example, these 
explanations would provide guidance to 
regulators in the context of the construction of 
a new building, renovations of existing 
buildings, or even the operation by a religious 
organization of a commercial enterprise in the 
same building where the land use regulations 
placed a burden on the commercial entity. 

The court has been unable to find, and 
neither party has presented, any evidence to 
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indicate that Congress intended to require an 
individual. whose right to the free exercise of 
her religious beliefs has been substantially 
burdened by a town's land use regulations, to 
then appeal the town's decision or apply for a 
special use pennit. In fact, a fmding that an 
individual is required to appeal an order or 
apply for a special pennit seems to run 
contrary to Congress' purpose of protecting the 
religious freedom of individuals. To require an 
individual whose free exercise rights have 
allegedly already been impermissibly 
burdened by a town's actions to appeal those 
actions could place an additional and distinct 
burden on the individual rights RLUIPA was 
intended to protect. [FNll] As discussed 
above, since the alleged violation of RLUIPA 
occurred when the cease and desist order 
issued, the Court finds that requiring 
plaintiffs to appeal the order would subject 
them to additional burdens on the exercise of 
their religious beliefs in violation of the Act. 
Plaintiffs are not required to "acquiesce in the 
violation of [their] rights in order to avoid a 
claim that the injury is self-inflicted." A. W. 
Chesterton Co., Inc. v. Chesterton, 907 F.Supp. 
19, 24 (D. Mass. 1995) (ruling on preliminary 
injunction involving a shareholder suit in 
closely held corporation). 

•11 Finally, the plain language of the statute 
states that "standing to assert a claim or 
defense under this section shall be governed 
by the general rules of standing under Article 
III of the Constitution." 42 U.S.C. § 2000cc-
2(a). Thus, the court turns its attention back to 
the general ripeness tests articulated by the 
Supreme Court and our Court of Appeals. 

The Second Circuit in Able v. United States 
discussed a variety of factors it has considered 
in detennining whether a claim was ripe for 
judicial determination. 88 F.3d 1280 (2d 
Cir.l996). These factors include 
(l) whether the issue to be reviewed is more 
legal or factual in nature, (2) whether the 
agency action is likely to have an immediate 
and substantial impact upon the complaining 
party, (3) whether judicial review would delay 
or impede effective enforcement of the 
relevant administrative scheme, (4) whether 
the agency's actions are final, and (5) 
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whether an adequate factual record has been 
established. 
/d. at 1289-90, citing Occidental Chern. Corp. v. 

FERC, 869 F.2d 127, 129 (2d Cir.l989); 
Seafarers lnt 'I Union of North America, AFL-C/0 v. 
United States Coast Guard, 736 F.2d 19, 25-27 
(2d Cir.I984); Aquavelhl v. Richardson, 437 F.2d 
397, 403-04 (2d Cir .1971). These factors deal 
primarily with the fitness of the issues for 
judicial review and are addressed in tum. 

First, the issues before the court on the 
pending preliminary injunction motion are 
primarily legal rather than factual, and the 
parties have made a sufficient factual showing 
to enable the court to decide the remaining 
legal questions posed at this stage. 

The next factor also supports a finding that 
plaintiffs' claim is ripe. The testimony at the 
preliminary injunction hearing provides 
evidence that action taken by defendants has 
already had an "immediate and substantial 
impact," in that Mr. Murphy testified that 
some people had stopped coming to the prayer 
group meetings because they were afraid of 
being arrested. Able, 88 F.3d at 1289. 

The third factor considered by the Second 
Circuit, "whether judicial review would delay 
or impede effective enforcement of the 
relevant administrative scheme," is not 
determinative in this instance. Here, plaintiffs 
challenge the Commission's interpretation of a 
zoning regulation, which prevents them from 
having prayer group meetings above a given 
size in their home. Judicial review of this 
interpretation will not affect the town's 
implementation and enforcement of its 
general zoning regulations, as the review is 
limited to this particular interpretation, which 
has only been applied to this particular 
situation. 

The last Able factor deals with the adequacy 
of the factual record before the court. For 
purposes of the preliminary injunction ruling, 
the Court finds that the record, as developed 
by the parties for this hearing, is sufficient 
given the parties' positions at this time and 
the court's narrow ruling on plaintiffs' 
RLUIPA claim. 
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•12 Next, the court concludes with little 
difficulty that plaintiffs would "suffer greater 
hardship if judicial review is withheld than 
would the [defendants] if it is not." Able, 88 
F.3d at 1290. As discussed above, plaintiffs 
allege that the town is placing a substantial 
burden on their religious practices in violation 
of RLUIPA and other constitutional 
guarantees, which constitutes an irreparable 
injury. The Court finds that, because plaintiffs 
potentially face the choice between complying 
with a cease and desist order that violates 
federally protected rights and facing civil and 
criminal penalties for violating the order, the 
hardship to which they are subject tips the 
balance in favor of finding this matter ripe for 
review. [FN12] See D.H.L. Assoc., Inc. v. 
O'Gorman, 199 F.3d 50, 53-54 (lst Cir.l999), 
cen. denied 529 U.S. IIIO, 120 S.Ct. 1965 
(2000) ("it is clear that D.H.L. is subject to a 
real and immediate threat of enforcement of ... 
[the] zoning ordinance and therefore its claims 
are ripe for review"). Here, plaintiffs' harm is 
real, immediate, and threatens to continue. 

As the Commission's opinion now constitutes 
the local law of New Milford, and plaintiffs 
will suffer immediate hardship if, in obedience 
to the cease and desist order, they must 
terminate the prayer group meetings they 
have been holding over the past seven years, 
the Court finds that their RLUIPA claim is 
ripe for review. 

C. LIKELIHOOD OF SUCCESS ON THE 
MERITS: R.L.U.I.P.A. 

Plaintiffs argue that the town's attempt to 
stop them from holding weekly prayer 
meetings in their home violates the Religious 
Land Use and Institutionalized Persons Act, 
enacted in 2000. [FN 13] Section 2000cc states 
that: 
No government shall impose or implement a 
land use regulation in a manner that imposes 
a substantial burden on the religious exercise 
of a person, including a religious assembly or 
institution, unless the government 
demonstrates the imposition of the burden on 
that person, assembly, or institution--
( A) is in furtherance of a compelling 
governmental interest; and 
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(B) is the least restrictive means of furthering 
that compelling governmental interest. 
42 U.S.C. § 2000cc(a)(l). Once plaintiffs 

demonstrate the existence of a substantial 
burden on the exercise of their religious 
beliefs, the burden then shifts to the local 
government to show that the challenged 
action furthers a compelling state interest by 
the least restrictive means. 

Defendants make two arguments that the 
court construes as defenses to the RLUIPA 
claim. Defendants initially claim that they 
have not placed a substantial burden on 
plaintiffs' religious practices. In support of 
this argument, defendants note that plaintiffs 
have acknowledged that, in order to have a 
prayer group, all that is needed is two or more 
people and that the town is not restricting a 
smaller number of people from gathering for 
the meetings. Defendants also argue that they 
have not violated the Act because the town 
acted in furtherance of a compelling state 
interest, namely, the enforcement of local 
zoning laws to protect the health and safety of 
the community. 

I. Substantial Burden 

•13 On the current record, based on the 
testimony at the hearing, the court cannot 
agree that defendants' actions have not placed 
a substantial burden on plaintiffs' religious 
practices and those of others who attended 
those meetings before the town acted but have 
been deterred from further attendance by 
their fear of prosecution. 

The showing required for a "substantial 
burden" has not been fully articulated by the 
courts and has been defined in several ways. 
See Hicks v. Garner, 69 F.3d 22, 26 n. 22 (5th 
Cir.l995) (collecting cases interpreting 
"substantial burden" under the RFRA). 
Congress gave some guidance to the courts 
when it enacted the RLUIPA by indicating 
that it did not intend to change traditional 
Supreme Court jurisprudence on the definition 
of substantial burden. See 146 CONG. REC. 
S7774-0l, S7776. Although Congress 
expressed its intent not to change this 
definition, it expressly defined "religious 
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exercise" to include "any exercise of religion, 
whether or not compelled by, or central to a 
system of religious belief." 42 U.S.C. § 2000cc-
5(7)(A). See also Kikumura v. Hurley, 242 F.3d 
950, 960-61 (lOth Cir.2001) (discussing 
RLUIPA definition of "exercise of religion" in 
the context of the substantial burden 
requirement and remanding for evidentiary 
hearing on whether plaintiff met this 
element). Thus, by not limiting the scope of 
the Act's protections to the exercise of 
religious beliefs compelled by or central to a 
particular faith, Congress now requires that 
some of the language used by the Supreme 
Court in discussing "substantial burden[s)" be 
applied in a broader context. 

"Substantial burden" has been defined or 
explained in various ways by the courts. See 
Thomas v. Review Bd. of the Indiana Employmellt 
Sec. Div., 450 U.S. 707, 718, 101 S.Ct. 1425, 
1432 (1981) (exists where state "put(s] 
substantial pressure on an adherent to modify 
his behavior and to violate his beliefs"); 
Sherbert v. Verner, 374 U.S. 398, 404, 83 S.Ct. 
1790, 1794 (1963) (occurs when a person is 
required to "choose between following the 
precepts of her religion and forfeiting benefits, 
on the one hand, and abandoning the precepts 
of her religion .. . on the other"); Bryant v. 
Gomez, 46 F.3d 948, 949 (9th Cir.l995) (state 
action "prevent[s] him or her from engaging in 
conduct or having a religious experience that 
is central to the religious doctrine"); Reese v. 
Coughlin, 1996 WL 374166, *6 (S.D.N.Y. July 
3, 1996), quoting Davidson v. Davis, 1995 WL 
60732, *5 (S.D .N.Y. Feb. 14, 1995) (same). 
This burden must be more than an 
inconvenience to the plaintiffs, but the court's 
"scrutiny extends only to whether a claimant 
sincerely holds a particular belief and whether 
the belief is religious in nature." Jolly v. 
Coughlin, 16 F.3d 468, 476 (2d Cir.I996). 

The Court finds, based on the evidence 
presented at the preliminary injunction 
hearing, that plaintiffs have demonstrated 
that defendants' actions have placed a 
substantial burden on their religious exercise. 
Although defendants are not precluded from 
doing so at trial, at no time during the 
preliminary injunction hearing did they 

Page 11 

question the sincerity of plaintiffs' beliefs, or 
characterize those beliefs as anything other 
than religious in nature. Thus, the court has 
focused on whether plaintiffs' religious 
exercise is substantially burdened by the 
defendants' actions. 

*14 The court rejects defendants' contention 
that the burden is not substantial because the 
purpose of plaintiffs' prayer group sessions is 
fulfilled as long as there are "two or more 
people present." Defendants' argument misses 
the point. First, Mr. Murphy testified that 
people who previously attended the prayer 
group meetings were no longer participating 
because the Town's actions made them afraid 
they would be arrested. [T. 45] Although 
defendants stated in court that people would 
not be arrested over a zoning issue [see id.], 
plaintiff's testimony about the chilling effect 
of the cease and desist order on third parties 
was not refuted. The Court finds that the 
allegation that people are afraid to attend a 
prayer group meeting because they fear being 
arrested is a substantial burden that the 
defendants have imposed on the prayer group 
participants. Foregoing or modifying the 
practice of one's religion because of 
governmental interference or fear of 
punishment by the government is precisely 
the type of "substantial burden" Congress 
intended to trigger the RLUIPA's protections; 
indeed, it is the concern which impelled 
adoption of the First Amendment. [FN 14] 

Moreover, the defendants' actions have 
imposed a substantial burden directly on 
plaintiffs. Mr. Murphy testified that the 
prayer group sessions were an important part 
of his life because he believed that God and 
prayer saved his life, and the prayer group 
meetings helped the participants and others 
who were having difficulties in their lives. [T. 
at 23, 43-49.] Patrick Murphy, plaintiffs' son 
and one of the organizers of the meetings, 
testified that he did not want the prayer group 
meetings to be limited to twenty-five people or 
fewer because part of the purpose of the 
meetings was to help people in need and, if a 
twenty-sixth person needed the help of the 
prayer group, he did not want to tum that 
person away. [T. at 159-60.] Patrick Murphy 
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stated that this limitation would affect the 
members of the group because it would defeat 
"the whole intent of our prayer group .... " [T. 
at 160.] 

The evidence established that plaintiffs 
exercise their faith in part by praying with 
others, with the express purpose of helping 
those in need through prayer. The court 
recognizes that, at the time of the hearing, it 
had been several months since plaintiffs had 
had more than twenty-five people at a prayer 
group meeting. [T. at 160.] However, the mere 
fact that the defendants' limit on the number 
of people attending the group has not recently 
been violated does not mean that the burden 
imposed is insubstantial. Based on the 
testimony at the injunction hearing, the Court 
finds that requiring plaintiffs to ensure that 
the number of attendees of a meeting never 
exceeded twenty-five would place a substantial 
burden on the exercise of plaintiffs' religion. 
This limitation could have a significant 
impact on the purpose of the prayer sessions if 
plaintiffs were forced to turn someone away 
who wanted to participate because twenty-five 
other people were already present. Plaintiffs' 
faith is also premised on the belief that prayer 
can heal those who are ill or in need, a belief 
expressed through the group meetings. To 
require plaintiffs to turn people away whom 
plaintiffs believe can and should be helped by 
the group's prayer forces them to modify their 
religious practices and to choose between their 
expression of these beliefs on the one hand, 
and violating the cease and desist order on the 
other. Thus, the Court finds plaintiffs have 
produced evidence that the defendants' actions 
have imposed and threaten to impose a 
substantial burden on the exercise of their 
religious beliefs. 

2. Compelling State Interest/ Least Restrictive 
Means Test 

* 15 The court must determine whether 
defendants have shown that there is a 
compelling state interest for the imposition of 
the burden and that the burden imposed is the 
least restrictive means of securing that 
interest. Defendants argue that they have a 
compelling state interest in enforcing the 
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town's zoning regulations and ensuring the 
safety of residential neighborhoods. The Court 
agrees that defendants have shown a 
compelling state interest. There appears to be 
no dispute that local governments have a 
compelling interest in protecting the health 
and safety of their communities through the 
enforcement of the local zoning regulations. 
However, "[e]ven where the government has 
declared a policy of promoting aesthetics and 
traffic safety . . . restrictions intended to 
accomplish those interests have failed to pass 
strict scrutiny and have been struck down." 
Knoejjler v. Town of Mama/a:zting, 81 F.Supp.2d 
322, 330 (S.D.N. Y.2000), citing City of Ladue v. 
Gilleo, 512 U.S. 43, 114 S.Ct. 2038 (1994). 

Although the Court finds that defendants 
have articulated a compelling state interest, 
the inquiry does not end there. Defendants 
must next demonstrate that the governmental 
action taken in "furtherance of [the] 
compelling interest" is by the "least restrictive 
means." 42 U.S.C. § 2000cc(a)(l). That is, 
defendants must show that there are "no other 
alternative fonns of regulation" which would 
fulfill the state interest. Sherbert v. Verner, 374 
U.S. 398, 407, 83 S.Ct. 1790, 1796 (1963). 
Defendants have failed to make this showing. 

The Court finds no evidence on the record 
that the issuance of the cease and desist order 
based on the Commission's opinion was the 
"least restrictive means" of protecting the 
health and safety of their community. 
Defendants' primary concern with plaintiffs' 
activities was the increased level of traffic on 
the street, and the safety issues that are 
inherent in an increased volume of traffic. 
However, defendants' actions did not address 
the amount of traffic generated by the 
participants of the prayer group meetings. 
Rather, the Commission's opinion speaks 
entirely in terms of the number of people 
allowed to be present in plaintiffs' home on 
Sunday afternoons. For example, if twenty­
five non-family members were in attendance 
at a particular prayer group meeting and each 
person drove a separate vehicle, in theory 
there could be twenty-five cars parked in the 
cul-de-sac and in plaintiffs' driveway, the 
same number identified by the Commission as 
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a problem, and in excess of the number of cars 
observed by the ZEO on three inspections of 
the activity. On the other hand, fifty 
participants could conceivably arrive at the 
prayer meetings in ten or fewer vehicles. To 
the extent cul-de-sac parking was deemed a 
problem, the ZEO's decision to bar off-street 
parking in the Murphy's driveway and rear 
yard seems inconsistent with the expressed 
concerns of the neighbors. No justification was 
voiced at the hearing to support any 
limitations on off- street parking. 

*16 Instead of taking action which would 
directly regulate the increased volume of 
traffic on Sunday afternoons, defendants 
issued an opinion which attempts to control 
the number of people present in plaintiffs' 
home. As noted in one land use treatise, 
[p]ublic interference with a man's hobbies, or 
with his preference to work at home, raises 
sensitive issues on the nature of freedom, in a 
quite different way from the familiar 
situation where a businessman or developer 
complains that zoning restrictions have 
abridged his freedom to make more money 
from land. 
TERRY J. TONDRO, CONNECTICUT 

LAND USE REGULATION 83 (2d ed.l992), 
quoting WILLIAMS, AMERICAN LAND 
PLANNING LAW § 397.7 (1985 & 
Supp .1990). Here, defendants are directly 
intruding into activities within plaintiffs' 
home when the reason given for the 
interference is activities that take place 
outside of plaintiffs' home, that is, the 
increased traffic levels on the street. 

In passing RLUIPA, Congress required local 
governments to be sensitive to the values of 
religious freedom and expression. It directed 
that substantial burdens be placed on the 
exercise of religion only to the extent 
necessary to accomplish compelling 
governmental interests. Even absent a federal 
statute, one would expect that, before banning 
an ongoing private religious gathering, public 
officials in a free and tolerant society would 
enter into a dialogue with the participants to 
determine if the legitimate safety concerns of 
the neighbors could be voluntarily allayed. 
Particularly where the participants are 
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enjoined by religious teachings to "do unto 
others" as they would have done unto them, 
[FN 15] it is not unreasonable to expect the 
parties to be able to agree on means of 
reducing the impact of weekly prayer 
meetings on this small cul-de-sac without 
undermining the benefit that participants 
seek to derive from the practice of their faith. 

Defendants did not argue that no less 
restrictive alternatives existed for 
accomplishing their interest in protecting the 
safety of the neighborhood. Because of the 
incongruity between the defendants' actions 
and the expressed governmental interest, the 
court cannot find that the issuance of the cease 
and desist order based on the Commission's 
opinion interpreting the zoning regulations is 
the least restrictive means of fulfilling the 
governmental interest. As defendants have 
failed to make this showing, for purposes of 
the preliminary injunction the court can not 
find that they have a valid defense to the 
claim they have violated the Act, and, absent 
some valid argument to the contrary, the 
plaintiffs are therefore likely to prevail on the 
merits of this claim. 

CONCLUSION 

For the reasons set forth in this ruling, 
plaintiffs' Motion for Preliminary Injunction 
[Doc. # 3], is GRANTED. Defendants are 
enjoined from enforcing the outstanding cease 
and desist order until the resolution of this 
case or further order of the court. 

FNI. On January 10, 2001, the parties consented to 
d1e magistrate judge's exercise of this court's 
jurisdiction. [Doc. # 20.) 

FN2. This court concurs in the Second Circuit's 
observation that the differences between mandatory 
and prohibitory injunctions are "often more 
semantical d1an substamive. ~ Innovarive Healtll Sys., 
Inc. v. City of Wllite Plains. ll1 F.3d 37, 43 (2d 
Cir.l997) (internal quotations omitted). Time Warner 
Cable of New York Ciry v. Bloomberg L.P .• 118 
F.3d 917, 923- 24 (2d Cir.l997) (noting that "(t)his 
Circuit has offered differing views on the appropriate 
standard for issuance of a preliminary injunction 
against government action"). 
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FN3. In this case there is no suggestion that plaintiffs 
have failed to show the inadequacy of a legal 
remedy, as their complaint requests primarily 
equitable relief. [Doc. # 12.] See also Defendants' 
Legal Memorandum in Support of its Objection to 
Plaintiffs • Request for a Preliminary Injunction, 
[Doc. # 34, at 8] ("This action does not concern 
damages.") 

FN4. Defendants also cite Costello v. Town of 
Fairfield, 811 F.2d 782 (2d Cir.l987), and Solomon 
v. Emanuelson, 586 F.Supp. 280 (D.Conn.l984), in 
support of their assertion that the § 1983 exemption 
to the exhaustion requirement only applies to claims 
for damages. The Court does not find either of these 
cases persuasive. Although it is true that in each case 
the claimant sought at a least nominal damages, 
neither of these courts addressed the question of 
whether exhaustion was required when a § 1983 
claimant sought injunctive relief. 

FN5. For Ute purposes of ruling on the pending 
preliminary injunction, the Court declines to address 
whether the remainder of plaintiffs' claims are 
currently ripe. Defendants are welcome to address 
this question in a motion to dismiss. 

FN6. The Religious Freedom Restoration Act 
("RFRA "), 42 U.S.C. § 2000bb, et. seq .• was the 
predecessor to RLUIPA. Congress enacted RLUIPA 
after the Supreme Court found RFRA 
unconstitutional as applied to the states in City of 
Boerne v. P.F. Flores. 521 U .S. 507, 117 S.Ct. 
2157 (1997). Both RFRA and RLUIPA sought to 
rescind Employment Div., Dept. of Human Resources 
of Oregon v. Smith, 494 U.S. 872, 110 S.Ct. 1595 
(1990), and to restore the pre-Smid1 "compelling 
interest/least restrictive means" standard when a 
plaintiff challenged the application of neutral. 
generally applicable laws to religious practices. See 
City of Boerne. 521 U.S. at 513-15. 117 S.Ct. at 
2160-62: C.L.U.B. v. City of Cllicago. 2001 WL 
321056. *II (N.D.IIl. Mar. 30. 2001). 

FN7. Violations of tlle cease and desist order would 
subject the plaintiffs to civil and/or criminal penalties 
in accordance witll Connecticut General Statutes § 8-
12. 

FN8. See CONN. GEN. STAT.§ 8-6 (West 2001). 

FN9. This court expresses no opinion on whether or 
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not RLUIPA claims brought in the future must first 
be appealed to the ZBA. The court's ruling on the 
pending preliminary injunction motion is limited to 
the particular facts and circumstances of this case. 

FN 10. As an example, a land use regulation burden 
on a "commercial building, which is connected to 
religious exercise primarily by the fact that the 
proceeds from the building's operation would be 
used to support religious exercise, is not a substantial 
burden on 'religious exercise'. • 146 CONG. REC. 
S7774-0 1, at S7776. 

FNll. Because RLUIPA has recently been enacted, 
courts have not had the opportunity to address this 
question. However, in the context of the Fair 
Housing Act, at least one court has held that it is 
impermissible and a distinct violation to require 
plaintiffs to appeal zoning decisions to the ZBA 
because this act in and of itself is burdensome. See 
e.g.. Stewart B. McKinney Found., Inc. v. Town 
Plan and Zoning Commission of Town of Fairfield, 
790 F.Supp. 1197, 1209 (D.Conn.l992). 

FNI2. Again. the court notes that it is ruling on the 
narrow issue of plaintiffs' RLUIPA claim. The court 
agrees with defendants that there are serious 
questions as to whether plaintiffs' constitutional 
claims, particularly their takings claim, are ripe 
under the Williamso11 County Reg'/ Planning 
Comm'n v. Hamiltoll Bank test. See 473 U.S. 172, 
105 S.Ct. 3108 (1985). However, plaintiffs have not 
addressed tl1is argument in their papers and the court 
declines to rule on these defenses at this time. As a 
prudential matter, trial courts avoid constitutional 
claims when tllere is a narrower ground upon which 
to rule. See Spector Motor Serv., Inc. v. 
McLaughlin, 323 U.S. 101, 105, 65 S.Ct. 152. 154 
(1944): Jean v. Nelson, 412 U.S. 846, 854, 105 
S.Ct. 2992, 2997 (1985). The court expresses no 
opinion on the continued viability of plaintiffs • 
constitutional claims. which will be better addressed 
in tlle context of a motion to dismiss. 

FN13. Defendants have represented to tlle court that 
tlley plan to challenge the constitutionality of the 
RLUIPA. However. as neitller side has briefed this 
issue, tlle court presumes tlle constitutionality of the 
Act, see Bowen v. Kendrick, 481, U.S. 589, 617, 
108 S.Ct. 2562, 2578 (1988); Walters v. National 
Ass'n of Radiation Survivors. 468 U.S. 1323, 1324, 
105 S.Ct. 11. 12 (1984): Fairbank v. United States, 
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181 U.S. 283, 285, 21 S.Ct. 648, 649 (1901), and 
leaves defendants to raise this challenge when they 
deem it appropriate. 

FNI4. See, e.g., 146 CONG. REC. S7774-0I, 
*87776 (Exhibit I, letter from Coalition for the Free 
Exercise of Religion) ("Testimony from across the 
nation has also demonstrated that nonreligious 
assemblies are often treated far better by zoning 
authorities than religious assemblies. For example, 
recreation centers, health clubs, backyard barbeques 
and banquet halls are frequently the subjects of more 
favorable treatment than a home Bible study, a 
church's homeless feeding program or a small 
gathering of individuals for prayer.") 

FNIS. "In everything do to others as you would 
have them do to you; for this is the law and the 
prophets. • Mallllew 7: 12; see also Luke 6:31. 

END OF DOCUMENT 
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~he Honorable Chairman and Members 
of the Board of ;oning Appeals 
County of Fairfax 
4050 Legato Road, 7th Floor 
Fairfax, Virginia 22033 

R!c:NED 
IRCl OF COMPR£11BSWE PUJOOIIG 

FE&- .8 199i 

BOARD OF mMIKG AfliW.S 
SllfPCRl BUiiDl 

Attention: Ms. Bernadette Battard, OCP/ZED 

• 

Re: Special Permit Application SP 89-S-032 
Vietamese Buddbist.Association· 

Dear Mr. Chairman and BZA Members: 

On behalf of the Applicant in the captioned matter, we do 
hereby withdraw this Special Permit request. 

Thank you for your kind consideration of this request:. 
Please feel free to call with any questions or concerns. 

Very truly yours, 

FAGELSON, COA~S AND DAVENPORT 
Attorneys for Applicant 

~
/ ~· . . · ;q..,-c__ I f:·tfri~ 

Willi c. (~om) Thomas, J '· WC~/lb 

cc: Le Chi ~hao, Esquire 
Peter Murphy, Planning Commissioner, Springfield District 
Ms. Elaine McConnell, Supervisor, Springfield District 
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. . . . • • COMMONWEAlTH OF VIRGINIA 

COUNTY OF FAIRFAX 

Certified Mail 

OFFICS OF COMPREHENSIVE PLANNING 
ZONING AOMINIS'1'RAnON DIVISION 

ZONING ENFORCEMENT BRANCH 
4050 Legato Road, Suite 801 

Fairfax. Virginia 22033 
246-1300 

January 22, 1992 

Return Receipt Requested 
Receipt No. P 281 725 414 

Tranh Van Tran, Pastor 
Vietnamese Buddhist Association 
7605 Bull Run Drive 
Centreville, Virginia 22020 

Re: Vietnamese Buddhist Association 
7605 Bull Run Drive 
Bull Run Estates, Lot 13 
Tax Map Ref: 73-1 ( (2)) 13 
Zoning District: R-C 

Dear Pastor Tran: 

A zoning inspection was conducted on Sunday, January 12, 
1992 at 11:3S a.m. This inspection revealed the Vietnamese 
Buddhist Association is conducting, as .a place of worship, 
services on the above-referenced property. A search of the 
Zoning Administration Division records reveals that no special 
permit for this use has been granted. 

Based on the above information, you are in violation of 
Par. 1 of Sect. 2-303 of the Fairfax County Zoning Ordinance, 
IAihich states: 

No use of a structure or land that is designated as a 
special permit use in any zoning district shall 
hereafter be established, and no existing use shall 
hereafter be changed to another use that is designated 
as a special permit use in such district, unless a 
special permit has been secured from the BZA in· 
accordance.with the provisions of Article 8. 

-241- COMPLAlNANT'S 
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• 

• 
Pastor Tran 
January 22, 1992 
Page·TI.\Io 

• • 
This letter 1.\lill serve as.official notice to clear the 

aforementioned violation. Compliance can be accomplished by: 

o Discontinuing the use of the property as a place of 
worship 1.\lithin five (5) days of receipt of this 
notice; and, 

o ·Restoring the detached garage structure to a three (3) 
car garage, 1.\lorkshop and storage area as reflected on 
the approved plans of Building Permit #8927780830. 

Further, no utilization of the property as a place of 
worship is td occur until a Group 3 S~ecial Permit to permit a 
place of worship is obtained from the Board of Zoning Appeal 
(BZA) and all conditions of any such special· permit have been 
satisfied. 

Failure to comply with this notice may result in the 
initiation of appropriate legal action to gain compliance with 
the Zoning Ordinance. 

Should you have any questions or the need for elaboration, 
please do not hesitate to contact me at 246-1388. 

Sincerely, 

.J1/Jtdltt ve. YJI.trt. (7 'o l~ 
·sandra D. MacSorley 
Senior Zoning Inspector 

SOM/gds 

cc: Lt. Ken Thompson, Inspections Section 
Fire Prevention Division, Fire & Rescue Department 

Steve Gibson, Branch Chief 
Code Enforcement Branch, OEM 

Melinda M. Artman, Deputy Zoning Administrator 
for Permit, Plan Review Branch 

Dennis A. Hill, Sanitarian Supervisor 
Department of Health 

- ..... 
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from being returned to you. The re1ym receipt fee will provide you the name of the person deljvered to and 
the=dat ot delivery. For addltlonanees iriiToliowmg serv1cas are avadacle. Consult postmaster fiir tau 
anc cnea 1as11or addlcional service(sl requested. · · · ; · ·· · 
1. OW to whom delivered, data, and addreaee's address. 2. a Restricted Delivery . 

· · · · (Eztm d#UgeJ · fE;rtna drtutd · 

... , 
•U.S.G.P.O. 11&2:15-115 

... J'.,• .... :· 

Always obtain slgNture of addressee · 
or 1gent and DATE DELIVERED. 

8. Addressee's Address (0NL1 if 
rquuud ~ /61 pGi.d) 

DOMESnC RETURN RECEIPT 

. . -

-243-
COMPLAINANT'S 

EXHIBIT#ll 



U.NITED STATES POSTAL SERVICE ; '-·.· .... · . 
.OFPICIAL BUSINESS 

I 
SENDER INSTRUCTIONS 1~"""" e" •RFAX COUNT\' 
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Certified Mail 

J ' •• 

COMMONWEALTH OF VIRGINIA 

COUNTY OF FAIRFAX 
OFFICE OF COMPREHENSIVE PlANNING 

ZONING ADMINISTRATION DIVISION 
ZONING ENFORCEMENT BRANCH 

4050 Lagato Road, Suite 801 
Fairfax, Virginia 22033 

246-1300 

February 12, 1992 

Return Receipt Requested 
Receipt No. P 730 809 345 

Tranh Van Tran, Pastor 
Vietnamese Buddhist Association 
7605 Bull Run Drive 
Centreville, Virginia 22020 

Re: Vietnamese Buddhist Association 
7605 Bull Run Drive 
Bull Run Estates, Lot 13 
Tax Map Ref: 73-1 ((2)) 13 
Zoning District: R-C 

Dear Pastor Tran: 

As a follow-up to the notice of violation issued to you on 
January 22, 1992, a reinspection of the property was conducted 
on February 2, 1992, at 11:25 a.m. This inspection revealed 
the Vietnamese Buddhist Association continues the use of the 
property as a place of worship. A search of the Zoning 
Administration Division records reveal that no special permit 
for this use has been·granted. 

Based on the above information, you continue to be in 
violation of Par. 1 of Sect. 2-303 of the Fairfax County Zoning 
Ordinance, which states: 

No use of a structure or land that is 
.designated as a special permit use in 
any zoning district shall hereafter be 
established, and no existing use shall 
hereafter be chanqed to another use that 
is designated as a special permit use in 
such district, unless a special permit 
has been secured from the BZA in 
accordance with the provisions of 
Article 8. 
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• Pastor Ttan 
Februaty.l2, 1992 
Page 2 

., ' r • 

This letter will serve as final notice to you to clear the 
aforementioned violation. Compliance can be accomplished by: 

o Discontinuinq the use of the ptoperty as a place of 
worship .within five ( 5) days of receipt of this 
notice: and, 

o Restoring the detached qaraqe structure to a three (3) 
car qaraqe, workshop and storaqe area as reflected on 
the approved plans of Buildinq Permit *89277B0830, 
within thirty (30) days of receipt of this notice. 

Further, no utilization of the property as a place of 
worship is to occur until a Group 3 Special Permit to permit a 
place of worship is obtained from the Board of Zoning Appeals 
(BZA) and all conditions of any such special permit have been 
satisfied. 

Failure to comply with this notice may result in the 
initiation of appropriate leqal action to qain compliance'with 
the Zoninq Ordinance. 

Should you have any questions or the need for elaboration, 
please do not hesitate to contact me at 246-1388. 

Sincerely, 

~~.~~ 
SDM/skh 
238 

Senior Zoninq Inspector 

cc: Lt. Ken Thompson. Inspections Section 
Fire Prevention Division, Fire & Rescue Department 

Steve Gibson. Branch Chief 
Code Enforcement Branch, DEM 

Melinda M. Artman, Deputy Zoning Administrator 
for Permit, Plan Review Branch 

Pam Pruiet. sanitarian 
Department of Health 
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. WALSH. COLUCCI. STACKHOUSE. EMRICH & LUBELEY 

loWIT1H O. WALSH 
TI.;CMAS J. C::U.."C:I 
I'UIII IC. ST.aQ<HCIJSI! 
SR"f IC. BM11104 
w~I!L o waasv 
CWoRUS I.. SHIJMAn! 
ICS"IW c. loWIT1H 
PW4 II. T"EAPAK 

Wlu.w.t "'· FOGAim' 
CMIIO J. !CMGAAONI!I'I 

• LYNN& J. moai!L 
UNCA '- $looiiRC:N/Io 
VIIIGINIA lol. SIJI.I.I\I/IoN 

~ C..'""IJNSS. 
NCQ./IoS~ 
.NU/Io T CNiNCN 

Sandra B. MacSorley 
Zoning Administration Division 
Zoning Enforcement Branch 
4050 Legato Road, Suite 801 
Fairfax, Virginia 22033 

A PROFeSSICINAt. CORPOAATION 

A"nCRNE't'S .t:.r IJ,W 

COURTHOUSE P\.AZA 
THIRTEENTH FLCOR 

Z2CO CURENCON BOUt.:""VARC 
ARI.JNGTON, VIRGINIA 222a1 

170:11 ~7ao 
FACSIMILS (703) 5~197 

March 20, 1992 

Re: Vietnamese Buddhists Association 
7605 Bull Run Drive 
Bull Run Estates, Lot 13 

. Tax Map Reference: 73·1~((2))·13 
Zoning District: R.C 

Dear Ms. MacSorley: 

PRINCa WIU.Wol c~a 
VIIJ..otG& SC~I 

I~GCI Cl'l'la JIVCl. SI.IIT! Z01 
WClCCBAICG!. VIAGINIA Z21N 

mQ)~ 
M&me:i aa....r 

I'ACS!Mru: 17a:ll -.a~,z 

t.CUOCUN OIII'ICI 
~I.YPI"AIC 

«04 SCUT"H IIIHQ ST!Im SIJITI ZOO 
I.E!S8UQ. VlAGifWto Z2II7S 

17C:n m.ar7 
MllTPO •7&.1~ 

~ILl!(~).,._,~ 

FAIRFAX COUNTY 
RECEIVED 

r~1AR 2 4 ;3;~ 

CIVlSION OF ~ 
ZONiNG AOMINISTRAnON 

As we discussed, I have been retained by the Vietnamese Buddhists Association to further 
pursue the possibility of a special permit application for the above·referenced property. I 
have received a copy of your letter dated Februacy 12, 1992, and have discussed it with my 
client. 

I have been informed that there are no longer any formal Sunday services at the above· 
referenced property. The property is not open to the public and a schedule of services is 
no longer published. The property continues to be the residence of a Buddhist priest. The 
Buddhist culture requires that Buddhists pay their respects to the priest in a private visit of 
only one or two individuals. The visit is not a religious service but a sign of respect that 
may include consultation with the priest and a prayer session that typically lasts about 20 
minutes. As these visits to the priest are a personal, private meeting occurring at random, 
I do not believe that such a visit constitutes a religious service. All visits are to the priesrs 
home and no services are being offered in the detached garage StrUctUre. I have informed 
my client that the improvements to the detached garage must be in compliance with 
Building Permit #89277B0830. Mr. Thao is presently investigating this issue. 

I am presently working with Mr. Le Chi Thao and Pastor Tranh VanTran to determine 
whether it is feasible to pursue a special permit application for the above·referenced 
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Sandra B. MacSorley 
March 20,1992 
Page 2 

. . 
property. My client understands that no further religious services may be perfo~ed at the 
property without. first obtaining the appr~yal of a special use permit. 

Should you have any questions regarding the above or require additional information, please 
do not hesitate to give me a call. · 
WALSH, COLUCCI, STACKHOUSE, EMRICH & LUBELEY, P.C. 
Sincerely, 

J~J:mrl~ 
JKE:ms 

c:c: Le Chi Thao 
Martin D. Walsh 

ljs-12\ltt\mac:sodey.l 
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• FAIRFAX 
COUNTY 

G 1· N I A 

• OFFICE OF COMPREHENSIVE PLANNING 
ZONING ADMINISTRATION DMSION 

Zonmg Enforcement Branch 
12055 Government Center Parkway, Suite 800 

Fairfax; V1rgicia. 22035-5508 

(703) 324-1300 Fax(703)324-3924 

February 8, 1993 

Tranh Van Tran, Pastor 
Vietnamese Buddhist Association 
7605 Bull Run Drive 
Centreville, Va. 22020 

Certified Mail 
Return Receipt Requested 
Receipt * P 817 618 657 

Re: Vietnamese Buddhist Association 
7605 Bull Run Drive 
Bull Run Estates, Lot 13 
Tax Map Ref: 73-l ((2)) 13 
Zoning Distr.ict: R-C 

Dear Pastor Tran: 

On February 12, 1992, a final notice of violation was 
issued to you for continuing the use of the above-referenced 
property as a place of worship in violation of Par. 1 of Sect. 
2-305 of the Fairfax County Zoning Ordinance. Further, at that 
time you were notified to discontinue the use of the property 
as a place of worship. Subsequent reinspections had revealed 
that you had complied with that notice. 

However. zoning inspections conducted on January 24, 1993, 
at 10:55 a.m •• 11:30 a.m .• and 12:10 p.m., revealed that the 
Vietnames Buddhist Association has recommenced the use of the 
property as a place of worship absent an approved special 
permit. 

Based on the above information, you are once again in 
violation of Par. 1 of Sect. 2-303 of the Fairfax County Zoning 
Ordinance, which states: 

No use of a structure or land that is 
designated as a special permit use in 
any zoning district shall hereafter be 
established, and no existing use shall 
hereafter be changed to another use that 
is designated as a special permit use in 
such district, unless a special permit 
has been secured from the BZA in 
accordance with the provisions of 
Article B. 
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Pastor Tran 
February 8, 1993 
Page 2 

• • 
This letter will serve as final notice to you to. clear the 

aforementioned violation. Compliance can be accomplished by 
discontinuinq the use of the property as a place of worship 
within five {5} days of receipt of this notice. 

Further no utilization of the property as ·a place of 
worship is to occur until a Group 3 Special Permit to permit a 
place of worship is obtained from the Board of Zoninq Appeals 
{BZA} and all conditions of any such special permit have been 
satisfied. 

Reinspections of the property will be conducted to 
ascertain compliance with this notice. If cmpliance is not 
obtained and maintained. this office will initiate appropriate 
legal action to qain compliance with the Zoninq Ordianance. 

Should you have any guestions or the need for elaboration. 
please do not hesitate to call me at 324-1388. 

SDS/qds e# 
93-0096/347 

,. . 
r 

Jncerely. 

sa:ift.~i~ 
Senior Zoning Inspector 
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Tranh Van Tran; Pastor 
Vietnamese Buddhist Association 
7605 Bull· B.un. ·Drive ':{ 
Centreville·~ VA 220.20 
. . . ..: . ·.. . . .. .• 

.· ';• 

\ 

-·· 
.. ) 

. . -. 
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.. ~ .-·-· ·.· .. · •t o:; ....... ••• ·.~c• ••:-• . ·.----- .... _ .. ___ --·; --:--· :'" .. · .'·:,-·• ·. lli ~------· : ... --------· ·' .. 
Print.your neme, lddraa and ZIP CGde 
In die 1peca below. · :· . ; . .- · 
• Complete ltema 1, 2. 3, and 4 on 11M ,..,.,.., . : ... ·. :. . ... :··:· ·;· 
• Attach to front Of anlcle lf·apec:• 

pcrmlta,. ottmwiH eff1x to beck of .mer.. ; ~ ,:. ·' .. ~· . ; .. 
• Endone ertlc:le ·.'"Ret11m Receipt 

Requesucr• adJacen1 to numblr. · .. · · 

·.;·. 
______ _, 

. PENALTY FOR PRIVATE .. 
USE. t300 

N. fOUm'v > "rlni ~.:.:~Mine, ...,,,.,, '"" ZIP Codofn .;.. o~ ;,;;low. 

FEB:2·.;:~~ r·-:rf ~-~~; ~::p·~~~.~~i~~--:~::~~= .. 1· .. 
~-; Ztn1ng Enforcement Branch : 

. · : ~iJ,V\sioNo::' ··
0

,, 12055 Government Center Parkway i, ·· 
ZONINGADMtNIS'i"MAi ::.te_irfax, Virginia 22035-5508 j 

[ n ~·~~~ l .. l,lu\,11\us~;[.-;i,l~~~.l .. iJ,Il .. J~JJh,J .·.· .-y~---...... ~·· 
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ATTACHMENT 10 

COMMONWEALTH OF VIRGINIA OIFJct01 1ft · 
COUNTY OF FAIRFAX ~M~~~~~~-

APPLICATION FOR SPECIAL PERMIT ;VOV .. '"""trl/tl 

-, . 4 1994 qroitf 3 
--~~-use~ 

!O~IMG ORDIMA'C! SECTIOS l~DER WHICH APPLICATION IS FILED~ 8-301 ••••••• 

PROPOSED USE: .• Place of worship. • • __ . 
----------------------------------

·- ---------------
~~~E OF APPLICANT(s): Vietnamese Buddbis~ Association ···-·-----
POSTAL ADDRESS OF PROPERTY: 7605 Bull B.un Drive 

Cen~reville. VA ~~~~~. 

~ . .\P DESCRIPTION: 
7~7L_ .. CC2)) .. ---------=-1~3 __ _ 

-
~uNa. Double Circle Ha. Siatle Circle Ia. Parcells liLotl s I Na. · 

SUBDIVISION NAME: Bull Run !states 

TOTAL AREA (AC. OR SQ. FT.):_. 4p,»r~XW~'!ll'_S.Q992 .. a-c:...,x,..eliiL.s _____________ _ 

PRESENT ZONIN.G: R-c w s 
SUPERVISOR DISTRICT: Sully 

~~t :sse·!' &ad &ddr•stes o! avcerlsl :! record ta shall Dra•ided am the afCidaYit far• attached &ad Jade D&rt of lhis aaalica~ioc. 

!~! ~n!ersitaed has the ~ever t: &2th~ric• &ad does herebr authorize Pairfaz Coaatr sta(C reDreseatatiYes as oC!icial basiaess to 
!!~!:' ~3 th! subject araaertr as ~~~essar7 ta prac•ss the aDDlicatiaa. · · • 

LyDDe J. Strobel. Agent -Walsh. Colucci. Stackhouse, Emrich & Lubeley. P.C. 
!f't- 'Jr1frut iui ar AiaiTc' .t or Ut11 

' . : 

HOlt 
528-4700 
Yari 

~!!\!! DraYide naae &Bd teleDbane nu•ber a( caatact Dersaa if different !raJ above. 

DO NOT WRITE IN THIS SPACE .. : 
Date application received: 

Date application accepted: 
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MARTIN 0. VMLSH 
'IHCMIIS J. COLUCCI 
P!'II!R 1(. STN:ICHOUS8 

WALSH, COLUCCI, STACKHOUSE, ~CH & LUBELEY 

R1QRNI!'tS R LM 

courmtOUSE P\RA 
THIR'l'SENnC A.OOR 

. oiEfiR'(IC.IMAICIH ZZOO ca,..w!NDON BcUt..EVARD . 

PRINCI WIJ.INot Cfi1IICa 
'IIUIGI SCUAA8 

1aea CI'I'\CI PUCI. sumr 201 
wccoaRIDCIE. YIIGIHIA 221•~• 

C70CIJ-.... 
MICHAS. a. WII8L&'I 
ICIII1H c. MNmN . 
NAH I. TI!JUIAIC 
Wli.LIAMA.~ 

AIWNCJ'ICN. VIRGINIA 222014358 

. !:WID J.IOMG*RCII&R 
~ J. StRCell. 
JOHN .. RIIW.OI 
SIAN R MciUJ.IIH 
H. tMAK CIC8TZMAH 

fJ'CCUNS& 
H1CtC11.AS MAUNCHAIC 

Ms. VU'ginia Ruffner 
Zoning Evaluation Division 
Office of ~mprehensfve Planning 
12055 Govemme~t Center Pkwy • 

. 8th Floor 
Fairfax, Vll'ginia 22035 

. (703) IS2I-470CI . 
fW:SIMILI! (703) 1254117 

November 14, 1994 

Re: Special Permit Application . 
Applicant: Vietnamese Buddhist Association 

Dear Ms. Ruffner: 

MI'1RO C7QIJ .._.,. 
r.csuu C70CIJ -.a.ta 

·LOUDCcm cmca 
CQM'fMICI ~CIHIIA 
. 2 P1CIQI!CH ..., aMI. SUI\'I3ol0 

SfiRUNO. VIRGINIA 20tiS 
C70CIJ ...... 11 

ftiCSIMU~ ........ . 

Please accept the following information as a request for a special permit application. - . . 

The applicant owns approximately five acres located in the Sully District. The property is 
identified among the Fairfax County tax map records as 73-1-{(2))-13 (the "Subject 
Property"). The Subject Property is presently improved with two bufidings and the applicant 
proposes the operation of a place of worship which will occur in the residence on the 
Subject Property. 

In ~ccordance with requirements of the Fairfax County Zoning Ordinance, please accept the 
following information for consideration: 

• The type of operation will be a place of worship by the applicant. 

• The hours of operation will be 24 hours a day. The reason for continuous operation 
is that the priest and one or two assistant priests will live at the premises. The 
priests will offer personal guidance to the followers and maintain and safeguard the 
facility and grounds. Bible study sessions will be conduded at the residence on 
weekends. 
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Ms. Virginia Ruffner 
November 14, 1994 
Page2 

• The estimated number of patrons is approximately 40 at any one time during 
services. Th~re are seldom more than a few followers in the residence at other 
times. Bible study sessions that are conducted on the weekends will be attended by 
approximately 40 persons at each session. Approximately, two· daYs a year are 
designated as major holy days which are observed by the Vietnamese Buddhists. 
These are Buddha's birthday and the equivalent of All Souls Day. On these 
occasions, the attendance cannot be anticipated; however, a larger number of persons 
will be coming to the site than typical. There is not a specific hour of religious 
service, but portioners will come and go at different hours, spend a short tim~ at the 

. resid~nce, and then return to their homes. 

• One priest and one or two assistant priests will live at the premises. 

· • All trips to the site -wm be by private vehicle. The estimated traffic impact is 
minimal except on the days when there are major holy days. Approximately one or 
two vehicles will be coming to the site throughout the day and perhaps additional 
vehicles on weekends for the bible study sessions. 

• The general area or vicinity' to be served by this use is Wes~em Fairfax County. 

• The existing buil~ on tlie site·will be retained and the residence will be used for 
service. The applicant will propose minor modifications to the interior of the 
residence. There will be no pews or chairs placed in the interior space since 
Buddhist worshipers sit on mats during their periods of meditation. The existing 
buildings. are residential in appearance consisting ·of siding and shingles. 

• The applicant is unaware of any hazardous or toxic substances on the site at this 
time. 

• The propos~d application will conform to all· applicable ordinances, regulations and 
adopted standards except as may be noted on the special permit plat. · 

The proposed use is essentiaiiy a quiet sanctuary in a natural setting. The existing buildings 
wiH be retained and the proposed use will not be intrusive in the area. Most of the traffic 
will be at non-peak traffic hours and Will not have an impact on the Surrounding roadways. 

I would appreciate the acceptance of this application at your earliest convenience and the 
scheduling of a public heari~g before the Fairfax County Board of Zoning Appeals. Should . 
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Ms. Virginia Ruffner 
November 14, 1994 
Page3 

. . 

you have any questions regarding the enclosed or require additional information, please do 
not hesitate to give me a calL As always, I appreciate your cooperation and assistance. 

Very truly yours, 

WALSH, COLUCCI, STACKHOUSE, B:MRICH & LUB~, P.C. 

.;4/l;v..;:J. .9rz,ku}. ' ~ 
Lynne J. s&d'be1 
US:lcd · 

cc: . Le Chi Tha.o 
Martin· D. Walsh 
Jerry K. Emrich 

ljLitr\NifAct.37 
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WALSH, COLUCCI, STACKHOUSE, EMRICH & LUBELEY 
A PROFESSIONAl. CoRPORR!ON 

Y}~ MARTIN 0. WALSH 
·: niOMAS J. COLUCCI 

PErEA K. STIC<HQUSE 
JERRY K. Et.U!:IOI 
MIOIAEL. 0. waa.eY 
ICS1H c. MAR11N 
NAN E. l1iRPAI< 
WILLIAM A. I'OBAATY 
DAVID J. BCMGARCNEH 
ll'NHE J. mciBEL 
JOHN 1!. A1NALC1 
SEAN P. McM1JLLEN 
H. MARK GOEtZMAN 

OFCCUNSEL. 
NICI-IOLAS MAIJNCHAI(. 

BYHANP 

Ms. Virginia Ruffner 
ZOning Evaluation Division 

AntiRNEVS IJ LAW 

COUFITHOUSE PLAZA 

THIRTEENTH FLOOR 
2200 ~RENDON BOULEVARO 

ARUNGlON, VIRGINIA 22201-3351 

(703) 52IH7UO 
FACSIMILE (703) 525-3187 

· February 20, 1995 

Office of Comprehensive Planning 
12055 Government Center PJtwy., Suite 801 
Faizfax, Virginia 22035 

Re: Special Permit Application 
Applicant: Vietnamese Buddhist Association 

Dear Ms. Ruffner: 

PRINCE WILLIAM OJIF!CE 
YIL.I.AGE SQUARE . 

13613 OFI'!CE PUCE. SUIT& 2111 
~OOBRIDG!, VIRGINIA Z21ft-'218 

1703) e&Oo4H4 
METRO {703) ao-41147 

PACSIMII.E (703) IIIOoZ-412 

LCUllOUN OFFICI 
CCUNTR'ISICI! PROFESSIONAL C2N1"ER 

2 PIDGEON HILL CRIY!, SUIT& 3o40 
STERLING, VlRGINIA 20115 

1703) ........ 19 

RECEIVED 
flloCSIM!L! (703) ~ 

OfFICE OF COMPREHEHSIYE PIAKKIIII 

i:EB 2 1 1995 
ZOIIKG f.YM11A110N DMS10M 

~{J.~1 On November 9, 1994, a special pemiit application was med with the Office of 
"$.:;.! Comprehensive Planning proposing a place of worship at the premises identified as 7605 

Bull Run ~e, Centreville, Vllginia. Upon your review, it was noted that the Vietnamese 
Buddhist Association was not the property owner as disclosed in the affidavit attached to 
the application. I have reviewed this matter with the applicant and have verified that the 
property is owned by Tran Van 'I'hm;lh. Mr. Thanh is associated with the Vietnamese 
Buddhist Association and will lease the premises to the applicant upon approval of the 
special permit. I have enclosed for your me, in accordance with the ordinance submission 
requirements, a notarized.letter from the property owner consenting to the filing of the 
special permit application.; 

I believe that the enclosed letter and revised affidavit will allow the acceptance of the 
submitted application and· the scheduling of a public hearing before the Board of Zoning 
Appeals at your earliest co:J;~Venience. Should you have any questions reP.Iding the enclosed 
or require additional infori:nation, please do not hesitate to give me a call 

Very truly yours, 

WALSH, COLUCC, STACKHOUSE, EMRICH & LUBELEY, P.C. 

~s~~ 
US:td 
&dosurcs 
a: Le Cbi Thao 

Jerry K. Emrich 
Martin D. Walsh 

-26o-. 
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. VIETNAMESE BUDDHIST ASSOOATION 
A 

· TRUNG TAM VAN-HANH 
• • 

7605 Bull Run Drive (Bull Run Post Office Rd.), Centreville, VA 22020 USA 
Telephone: 703-968-8460 

. February 14, 1995 RECENED 
OffiCE Of COMPREHEltSNE flJKitM 

Ms. Virginia Ruffner 
Zoning Evaluation Division 
Office of Comprehensive Planning 
12055 Government Center Pkwy. 
Suite 801 

;:F~ 2 1 1995 
D1HG mwAllOH OMSlDI 

Fairfax, V!rginia 22035 

Dear Ms. Ruffner: 

RE: Special Permit Application 
Applicant: Vietnamese Buddhist Association 

I am the owner of property identified among the Fairfax County 
tax map records as 73-1-( (2)) -13. The property c;:ontains. 
approximately 5 acres and is the sub.j ect of a ·special permit 
application filed by the Vietnamese Buddhist Association. If the 
special permit application is approved, I will execute a long term 
lease with the applicant so that the premises may be used for the 
purposes as described in the submission. I hereby consent to the 
filing of the special permit application and have no objection to 
its review by the Fairfax county planning staff and consideration 
by the Board of Zoning Appeals. 

Should you hav~ any questions regarding the above or require 
addition.al info.rmatiori, please do ~~t :hesitate to give me a call. 

Very truly yours, 

Tran van Thanh 



( 

.. 
~licat'icn llo ( s) : 

SPECIAL P:E:RlUT /VARIANCE AFFIDAVIT Paqa Three 

DAn:: 3/29/95 
(tnttr aate affte&v1t 1s notar1zta) 

1. (c). the folloviAq c=s-titut: .. a li.stiDq•• of all of t.ha PAKnlERS. !)otb GENERAL 
azKt LilUTED .. in any p&rtnership d.iac:lc••d iA thia affidavit: · 

~p K\ME ' AmmESS: N/A · · 

P~P IHFORM1n~ 

li\ME:S »m Tlltl:S or txt PJ.Rna:RS (tnur t1rst n~~~~e. •1fcl1t unua'Jo. last llMte ,. t1t1e. e.g. 
General Partner.,. Limited Partner. or General ·and Limited Partner) 

'cnccll: ,, •oohcJClel ( J there .is mere par~ar:sh.ip i.nfo~~ion and Par. lCcl is con-:.:.:ued 
on & "Spec:i&l Permit/Vari£n.C:a A.tt&c:. .. .ment to Par. l(c:)•• fer::. 

•• All l.i3tinq:s vh.icn incluc!e p&n:nu·:ships or co~:rations must ba. brckan CO'm 
1ucc:assively un~il (a) only individual pa:r:sons. ara listed. 2! (b) the listin; !or a 
corporation havl..nq 1110re than 10 s~nhcldar:s b.as ac1 sh.arahcllder cvni.nq 10~ or mora o! 
any class of the stoc.lc. Usa footnote m=.bar:s to· desic;:-..ate ?&r~.narshi?S or 
corporations which have further listinqs on an at~ac:hman-: ?aqa. &nd.~e!erenc:e :~e 
same footnote numbtr:s on t:.he at-:.ac:hmen't. paqa •. 
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SPECIAL PERHIT/VARIANCE AFFIDAViT Page Four 
DArE:: 3/29/95 

(enter date afftdlv1t.1s·notar1zed) ===------- ~--- ----
2. that no member of the Fairfax County Board of Zoning Appeals or Planning- Comi~;j_~~-

or any member of his or her immediate household ovas or has any f~ial interest i~ 
the subject land either individually. br ownership of stock in a corporation owning 
such land, or throuqh an interest in a partnership owning such la.Dd • .. 
EXCEPT AS FOLLOWS: C!9m: If answer is DOni, ente1" •NONE" on line below.) 

NONE. 

(check tt aopltcnte) ( l %here are more interests to be liste4 ancS · Pa1". 2 is continue4 on 
a "Special Pemit/Variance Attachment to Par. 2" form .. 

3. That within the . twelve-month period prior to the filing of this application. no 
__ member of the Fairfaz County !oar4 of ZoniDq Appeals 01" Plasming Commission or any 

member of his or her immediate hcuseho1d, either directly or by way of partne~ship in 
vhic:h any of them is a partner, employee, agent, or attomey, or through a partner of 
any of them. or through a co~ration in vhich any of them is an officer, director, 
employee, agent. o1" attomey or holds 10~ or more of the outstanding boncls or shares 
of stoclc of a particular class, has, or has- had any business or financial 
relati~nship. other than any ordinary depositor or customer relationship with or by a 
retail establishment, public utility. or bank. incluc!ing any gift or donation having 
a value of $200 or more, with any of those listed in Par •. 1 above. · 

EXCEPT AS FOLLOWS: (!QI!: If answer ·is none, enter "NONE" on line below.) 
N~~E • 

. , 

• (check 1f •P~11caoleJ [ J there are more disclosures to be listed an4 Par. 3 is continued 
on a "Special Permit/Variance Attaclwent to Par. 3" fom. 

4. that the information contained in this affidavit is ccmplete and that prior to each . 
and eve~ public hearing on ~s matter. I will reexamine this affidavit and provide 
any chanqe4 or supplemental infos::mation, incluc!ing business or financial . 
relationshjps of the type describe4 in Paragraph 3 above, that arise on or after the 

·data of this application. 
================================================-========= 
Witm:SS the folloving signature: 

(check one) ( J Appli~ ~4w~";~ Authoriud Agent 
I 

Lynne J. Strobel, Agent 
(t1Pt or pr1nt first n~. m1ddle 1n1t1a1. last name & t1t1e of s1gnee) 

My commission expires: 3/31/99 

.,MI SP/VC·l (7/27/89) 
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J;p!iea~ica No(s): 

Special Pe-rmit/Variance Attachment ta Par. l(b) Paqe ~ ot -1__ 

DArt: 3/29/95 
·(enter d&te atf,dav't 1s notar1ztaJ 

JDI!E & AmmtSS OF COJUIORAl'IOH: (lftUr Cat~PitU n- l .....,,,.. strHt. c1t7, staLl & Z10 COCitl 
Alexandria Surveys, Inc. 
6343 s. Kings Hwv. 
Alexandria. YA 22306 

[XJ 
[ l 

[ l 

there &re 10 or less shareholders. and all of the shareholders are listed below. 
Thert are =re ~n 10 shareholders. and all of the shareholders cvninq 10% cr 
mort o£ a:y class of stcck issued by s&id corporatic: are listed below. 
tbere are 1110re than 10 shareholders. J:Nt no sharehclder cvns lOt or IIICirt ot any 
class of ltoc:Jc issued by said corporation. and na sha·reholders are lis1:ed below. 

K»!!:S or l'HE SlO.R.I:HOU)ERS: (tnUr ttrst.-nMII. 111ddlt 1n1ttal l hst n-.J 
Kenneth t.J. White 
Helen J. t<lhite 

r • ' ADDRl:SS OF CORPOAAl'ION: Center CCIIIIOittt ft&me ' nunoer. street. C1t)', suu ' Z,D CCCII) 
.. c~.lsh, Colucci, Stackhouse, Emrich & Lubeley, P.C. 
2200 clarenaon Blva., 13th Fl. 
Arlineton, VA 22201 

," 

kd 
[ I· 

[ ] 

%here are 10 or less sharthclders. &nd all of the shareholders are lis~ id belov • 
Ihere are more than 10 sh&reholdtrs. and all of the shareholders CVftinq 10% or 
mare of any class o~ s1:ock issued by said corporation are listed ~elow. 
Thtre are more than 10 sh&rtholders. J:Nt no sharehcldar owns lOt or mare of any 
clAss cf stock issued by. said ccrpo~aticn. &ad no shareholders are lis~ed belcv. 

lDMES or l'HE Slt'JU:-!OLDERS: (tntar f1rst n.._. atddh 1rutta1 ' last .,.,.., 
Martin o. t~alsh Keith C. Hartin 

------~~~----------------------Thomas J. Colucci ~N~a~n_.E~·-T~e~r~n~a~k~--------------------------
.lrrrv K. Emrich 

Michael D. Lubelev 
(CAICJ: tf IOD ltc~c I e J ( j 

\ 

Hjlljam ~, Fnrgarty 
David .J. Bomaardner 

Lynne J. SrrpbeJ 
there is mare corporation infcrma~ion and Par. l(b) is con~inued 
funher an a "SpaciAl P• nli t/Varianca AtUchman~ to Par. l (b) " 
far=. 
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S P .crs-.y ... OJ J 
APPENDIX 2 .. 

SPECIAl PERHIT/VARIANCE AFFIDAVIT 

DAtt: 3/29/95 
Centtr lltt aff1C£v1t 11 nat£r1ZadJ 

% .. ~L~yn_n_e~J_.~s-t~r-:o~b_e_l_,_A_t_to_m_e.;.y ____________ , f!o hereby ae~e• ~t : am an 
(tnur n .. of ao;H;aat or autaar1Zitl atntJ 

'CMCte tMJ · [ l appllcmt: 
• . [XJ applica::•• autha:'i:ed a9ant listed iA Pa:'. lCaJ below 

1. (&J. '%he fallovi%:9 canstitut·u a l.ist.izzq of the names azul acSc!rasses of &l! 
APPLICANTS, TITLE OWNERS, CONTRACT PtJRC!ASERS and LESSEES of the l£nc! 
descrihecl i.n the applicatiac, and if any of the tareqoi.nq is a TRUSTEE•. eac.~ 

.an.VICIARY o£ suc.'t trust, eel all ATTOR.'lEYS &DC! REAl. ESTATE BROJCERS. Inc! all 
AGENTS wac M.'V'I ac:acl en beh&lf of azry of the· fortqoi::q vi:h rtspec-: to :..'1• 
application: 

(~: All rd~ti.onsn.ips to t.ht applic~ti= listed a,t)cve in BOLD print are ::::~ be. 
disclosed. Multiple rd~tion.ships may be listed toqetl11r, e.g •• Attorney/Agent. 
Contract Purchaser/Lessee, Applicant/Title Owner. ttc~ For a mul:i;:a::al 
a.pplicat.ian. li.st tnt :u Map Number( s J of th~ parocal ( s J faro tac.': owner. J 

JD,M!: 
(Cftttr ftr1t name. •1ddlc 
• ·t1£1 ' tast ft&meJ 

~etnamese Buddhist 
Association 

-Le Chi Thao 

.\1 evandri a Snzye••-=: I Inc I 

-Kenneth t-1. Whi.te 

to/alsh. Colucci. 
Stackhouse. Emrich & 
t.nbelev~···P~C· 

-Lvnne J. Strob.el. :-tart: in 
fgrr'• K. F,mrich 

Trnn Van Thanh 

AOORESS 
(entlr numaer. strett. 
C1i7o St~tl ' Z10 COGI) 

7605 Bull Run Dr. 
Centreville. VA 22020 

6341 S~ Kines Hi~hway 
Alexandria. VA 22306 

2200 Clarendon Blvd. 
13th Floor 
Arlin~tan. YA 22201 
D. Walsh. Keith c. Martin. 

7605 Bnl 1 Run Dr. 
c~ntreville. YA ?2020 

REt.).::ONSHI?CSl 
(tftttr &DOf1C&D1e ~~llt1Gft• 

Sft10S ltstca 1n ICLD &Cavel 
Aoolicant /Contract Lessee 

Agent 

En2ineers/A2ent: 

Ment 

Attornevs/Agent 

Aeents 

Otmer 

1 c."lecx , ADD 1 'c"c 1 c 1 ( l !har• ar• =r• r•l•1:.ions.h.i ps ~= b• li.s:: ed a.c.c1 Par. l (a l :..s 
continued on a ••sp•ei•l Pu:a.i tiV•ri.~nca At-:ac.':man1: :a ?a:. : (a I·· 
!or:s. 

• C..i.n.u :!o.!.!ovs: cnaJu of !:'".l:!teel. T:us1: .. !or (:u.me of "!:-.:.31:. i! a-::::lic:.a!:~e!. !or 
~~· ~·=•fi: of: (li.st ~• of ••~~ b•n•£ici•~f). 

SP!VC-: :1/171891 
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AF,plica:icn Ho(sJ: 

SPECIAL PERlUT /VARIANCE AFFIDAVIT Paqe l'wo 

DAtE: 3/29/95 
( (lfttlr d&LI &tf1d&Y1t 1S nat&r1ZIG) 

1. (h) • l'h• fallavinq c:=sti tutas a listinq•• of t.ha SHAREHOLDERS of &ll 
corporations cUsc:losec! iA this &ffid.avit vho 01m lO:t o:o 11101:'1 of any c:lass cf stccJc 
bauec! ~ said c:o:po:ratic:. l:lt!. vhe:oe such carpcn:atio: has 10 o:o leu share~Uers. & 

lia_tin.; of· all af the shareholders: 

C!Q!!: I:c:lud• sole proprietorships herein.) 

Dm: ' ADDRESS or CORPORAl'ION: (Inter c~tete nlml' NIIIHr. street. C1t7o suu' Z10 COGI) 

Vietnamese Buddi!s~:Assoeiat~on · 
7605 Bull Run Dr. 
centreville, YA 22020 

~OUPTICN OF CCRPORA%ION: (cftect a= sUtlll'ltriLJ 

[ ] 
[. 1 

[ ] 

there are 10 cr less shareholders. and all o£ the shareholders ar• lis:ed ~elov. 
there are more t.han 10 shareholders. and all o£ tha . shareholders CNfti~q 10~ or 
more of any c:lass of stock issued by said corporation are lis:ed belov. 
There are more than 10 shareholders. but co shareholder ovns lOt or more of any 
class cf s:ocJc issued by said corpora~ion. and no shareholders are lis~ec ~elov. 

'lDl OF nit S"r.Ni!:-!OU)ERS: (Inter f1rst n~me. 1111Gd1e -tn1t1&1 l 1ast n&mel 

The Vietnamese Buddist Association is a religious, non-stock, tL~ ~~e=pt 

nrgani~ation with no shareholders. 

(C11ecx ,, aoohc.acht [x] There is more corpora:ion i.a:fo:ma:ion and Par. lCbl is cor.::.::~eci. 
on~ "Special Pumit/Vari.a..ftc• Atu.cmun~ to Par. l(b)'" fo:=. 

•• All lis:ir.c;s vJtich include p&rtnlrships or .c:crrara:ions DNS1: be !:lrokan covn 
auccessively until CaJ only individual persons arw lis:ed. 2£ (b) tha l~s~:.n; !=~ a 
cot'?On:icn ~v1nq mora tm.n 10 sh.ar.halders has nc sh&rwholdet' ovninq :.c~ or ::10::'e o! 
azzy cla.u o: ~e s1:oc:X. Use foot:nct• cumbers 1:c desi~te 'p.a~::er:sh.:.?s ar 
COrt'Ot"&:ior.s which have fur-...her lis:inq:s on an .at:ac.h:en1:. paq•. &n!i refet'•n::a :.~e 
s&me foo~"":C:e numb•n on tho• &::.a~~•n: p.ac;•. 

orw SP'IVC- I 17/%:" /59 J 

\ 
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wALSH, C9LUCCI, STACKHOUSE. EMRlCH & LUBELEY 

~a.......uH 
n4GMAS J. CCWCCI 
Pllr&RIC. SfiCICHCUSI 
JSIIItt IC. DoiRICM 
MICHAL 0. I.U8UY 
ICI!Int c. MAA1IN 
IWf .. TIJIIW( 
'IIIU..W' A. IIOQNitV 
CWOJ.~ 
I.YfOIIII J. STROIII. 
.ICMNI.~ 
SUNI!McMW.IH 
K. MNII< aclftMAN 

"CCUNSII. 
NICitQV4IoVIUIOWC 

# • 

. - . 

BY FACSIMU.E and U.S. MAIL 

Mr. Donald F. Heine 
Zoning Evaluation Division 

ATTCRH!'IS llf t.NN 

CCUATHCUSE P\.AZA 
• 'J1o!1RTESN'TH FI.COR 

2200 CLAReiCQN 80\A.EIIARD 
NWNG1CN. VJRGINIA zzZa14311 

(703)5Zio4700 
~ (7'03) GW117 

August 29, 1995 

Office of Comprehensive Planning 
12055 Government Center Pkwy. 
Suite 800 
Fairfax. V1rginia 22035-5509 

Re: SP 95-Y -o21 
Applicant: Vietnamese Buddhist Association 

Dear Mr. Heine: 

PRINCa W11.L1AM CP111C1 
~SCUAAE 

Q8a CMCa PUCE. surra 2111 
YtOCCIRIOQ£ 'IIAGIIM 2Zlll~1· 

17113J~ 
..,., I7II3J ...... 7 

MC:Satll.! I7II3J 810oZltZ 

LaUOOUN~ 
COUHnMIC& ~ CI!NTI!R 

Z IIICGICN IUU. CRNL SUil1 3oCC1 
aT1AI.ING. YIACIUAA 211111 

C7a:ll.......,t 
"'CCIMILS 17a.'ll ~ 

RECEIVED 
OFFIC~ OF COMPREHENSive 

PLANr.~~~~G ... 

3fP 0. J 1995 

SPECIAL PEAA. T & 
VARIANCE BRANCH 

~ you are aware, the above-referenced application is presently scheduled for a public 
hearing before the Board of Zoning Appeals on Tuesday, September 19, 1995. Due to a 
number of outstanding issues regarding $e application, the applicant has chosen to withdraw 
the application at tlrls time. If solutions can be found to the issues raised in the Fairfax 
County staff repons, the applicant will coDSider filing a new application. I would, therefore, 
request that the above-referenced application be withdrawn without prejudice and removed 
from the agenda of the Board of Zoning App~. 

Should· you have any questions regarding my request or require additional information, 
please do not hesitate to give me a call. As always, I appreciate your cooperation and 
assistance. · · 

Very truly yours, 

WALSH, COLUCO, STACKHOUSE, E:MRICH & LUBELEY, P.C. 

: · ;:,~£.'"I Si-r.:.l.~ti'~..._, 
Lyhne J. sGobel · 

US:kd 

cc: Le Chi Thao 
Jerry K. Emrich 
Martin D. Walsh 
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C.· 
FAIRFAX 
COUNTY 

·....,; 
. DEPARTMENT OF PLANNING AND ZONING 

Zoning Adnlinistration Division 
Zoning Enforcement Branch 

12055 Go.vemment Center Parkway, Suite 82S 
Fairfax, VIrginia 22035-5508 

VIRGINIA (703) 324-1300 Fax (703) 324-3924 

March 9, 1999 

Certified Mail Tranh V. Tran 
KimL. Phan 
7605 Bull Run Drive 
Centreviiie, Virginia 20121 

Return Receipt Requested 
Receipt#: Z 114 477 543 

Re: 7605 Bull Run Drive 
Vietnamese Buddhist Association 
Tax Map Ref: 73-1 ((2)) 13 
Zoning District R-C 

Dear Mr. Tran and Ms. Phan: 

On June 21, 1989, an application for a special pennit (SP 89-S-032) was submitted to _the Fairfax 
County Board of Zoning Appeals (BZA) to allow a place of worship to be operated at the above­
referenced property. By letter dated February 6, 1991, this special permit application was subsequently 
withdrawn. On April 3, I 995, an application for a special permit (SP 95-Y -021) was again submitted to 
the Fairfax County Board of Zoning Appeals (BZA) to allow a place of worship at the subject property. 
The written statement and justification submi~d with Special Permit 95-Y-021 which outlined the 
proposed activities for this place of worship are summarized as follows: 

• 
• 
• 
• 
• 
• 
• 

• 

. . 

The type of operation will be a place of worship • 
Bible study sessions will be conducted at the residence • 
The esti~ated n~ber of patrons is approximately 40 • 
One priest and two assistant priests will live at the premises . 
All trips to this site will be by private vehicle • 
Additional traffic will occur on weekends for bible study sessions • 
Several_times a year, a large number of people Will come to the site to 
celebrate major holy days and Buddha's Birthday. 
The existing buildings on the site will be retained and the residence will be 
used for service. There Will be no pews or chairs placed in the interior 
space since Buddhist worshipers sit on mats during their periods of 
meditation. 

Prior to the BZA public hearing on this matter, a letter dated AUgust 29, 1995, was submitted requesting 
withdrawal of Special Permit 95-Y -021. 

Zoning inspections conducted on November 2, 1998, at 10:30 a.m., December 13, 1998, at 
11 :40 a.m., and February 14, 1999, at 1 0:00 a.m., have revealed that you are actively conducting religious 
services at the above-referenced property, substantially in the same manner as described in the above-
referenced special permit applications.. . . 
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t -tJ .... . 

• • •• • Tranh V. Tran 
KimL.Phan 

• March 9, 1999 
Page2 

As you are aware, the operation of a place of worship in the R.C district is a G~up 3 Special 
Pennit use re"quiring the approval of the Fairfax County Board of Zoning Appeals. Research of our tiles 
have revealed there is no approved special permit for a place of worship use on the above-referenced 
property. Therefore, you are in violation of P~. 1 of Sect. 2-303 of the Fairfax County Zoning Ordinance 
which states: · 

No use of a structure or land that is designated as a special permit use in any 
zoning district shall hereafter be established, and no existing use shall 
hereafter be changed to another use that is designated as a special permit 
use in such district, unless a special permit has been secured ftom the BZA 
in accordance with the provisions of Article 8. · 

. .. You are hereby directed to clear this violation within thirty (30) days of receipt of this notice. 
Compliance can be accomplished by: 

• 

• 

Ceasing the use of the above-referenced property as a pl~ce of ~orship; or 

Applying for, diligently pursuing, and ultimately obtaining approval of a 
Group 3 Special Permit from the· BZA to allow this property to be used as a 
temple or place of worship. 

You may have the right to appeal this notice of zoning violation within thirty (30) days of the date 
of this letter in accordance with Sec. 15.2-23 I 1 of the Code of Virginia. This decision shall be final and 
unappealable if it is not appealed within thirty (30) days. Should you choose to appeal, the appeal must be 
filed with the Zoning Administrator and the Board of Zoning Appeals (BZA) in accordance with Part 3 of 
Article 18 of the Fairfax County Zoning Ordinance. Those provisions require the submission of an 
application form, written statement setting forth the decision being appealed, date of the decision, the 
grounds for the appeal, how the appellant is an aggrieved party and any other information you may wish to 
submit and a $21 0.00 tiling fee. Once an appeal application is accepted, it is scheduled for pubUc hearing. . 
and decision before the BZA. · 

Failure to comply with this notice may result in the initiation of appropriate legal action to gain 
compliance with the Zoning Ord~ce. · 

Should you have any questions regarding this notice or need additional information, please do not 
hesitate to con~ me at (703) 324-1343 or (703) 324-1300. 

~71Y·aJ/t.-
Leslie D. Setliff 
Senior Zoning Inspector 

LDS/cas 
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COMMONWEALTH OF VIRGINIA 
COUNTY OF FAIRFAX 

APPUCAnON FOR APPEAL 

ATTACHMENT 1 

FAIRFAX COUNTY 
RECEIVED 

APR 8 1999 

DIVlSIONOF 
ZONING AOr.tiNISTFIA TION 

~rounds set foiih m the attached statement. 
annched. 1 he appeil seekS to have the nonce of violation reversed and withdrawn ·on the 
1999. addressed to the appellants at the property ad4ress below. See statement and copy of l~tter 

OA TE OF ORQER. REQUIREMENT, DECISION, OET.ERMINA TION OR NOTICE OF VIOLA nON WHICH IS 
SUBJECTTOTHEAPPEAL--------~~~h-9._19_9_9 __________________________ __ 

HOW IS THE APPELLANT AN AGGRIEVED PERSON? Mr. Tran is a co-Owner of the 
property and the sole resident. Mr. Phau is the co-owner of the property. The decision 
ttftltA~tNU) reslriets the ee ofpropete). 

IF APPEAL RELATES TO A SPECIFIC PROPERTY, PROviDE THE FOLLOWING INFORMATION: 

POSTALAODRESSOFPROPERTY: ___ 7_6_0S __ BuU __ R_un __ D_n_·v_e,_C_en_~ ___ ·u_~_V_A __ 2_0I_2_I __________ __ 

TAX MAP DESCRIPTION: ______ Iuaaxx..,gM140a&q;p1-1Rs.ce::~if;..· .~.n~-w.l"""~'~)),_.rlo..ll~o....------------

· Th• undr.slgn«< hu 01' @iiiOb (elrcle one) th• 1uthotlty fD lllow and doa 01' tffO!! 9 (t:ln:l• on.) 1utllott%1 hll'fu 
County staff reptuenC.ttvu on ottlcMI bu.lnea to MtW on fire nbject ptcp«ty .. nee IIIII)' fD procea the Wfl~on. 

Anhur T. K. Norris. Lc Chi Thao & Associates 

Type or~rfnt.Name Appellant or Agent · · 

. , 1t1 L'Jily-, < 

SlgnacUIWOiAiMi or Alent 2111 W"dson B"tuJev~ Suite 700, Arlington. VA 22201 
Addreu 

(703) 528-6221; (703) 516-6688 
Tel•phone No. Home 

PI•••• provide nam• and phone number c,t contact per80R If catr.rent fnHn abaft. 

CO NOT WRITE IN THIS SPACE 

SubdiYielon Name: ~~ '' '<.....:."""" ~ ~ ~~' ~ ~ "'-~ 
Total Area (Acrn/Square Feet): S - c -.....Q.O.c....c...,.... ~ 

Present Zoning: '<._- <-. 

Supervisor Oletrfct c, '~ 

Dateappllcatfon received: ~oC\. Application F" Paid: S ~'-0 • c...'""Q. 

D~te application accepted: 

1196 
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' . 
VERBATIM TRANSCRIPT 

BOARD OF ZONING APPEALS PUBLIC HEARING 
TRANH V. TRAN AND KIM L PHAN ·A 1999.SU-014 

JULY6,1999 

The following Board Members were prese.nt Chairman DiGiulian; Robert Dively; Nancy Gibb; Paul 
Hammack; Robert Kelley; James Pammel and John Ribble. · · 

CHAIRMAN DIGIULIAN: Tranh·v. Tran and Kim L Phan,·Appeal A 1999-SU..014. 
Mr. Shoup. 

MR. SHOUP: Ms~ Johnson~Quinn will be making the presentation on this case. 

MS. JOHNSON-QUINN: Thank you Mr. Chainn~n. First I'd like to locate the property. It's a 5-acre 
lot in 'the Bull Run Estate Subdivision. It is located on the east side of Bull Run Drive, approximately · 
1,100 feet north of the entrance to Bull Run Regional Park and approximately % of a mile south of the 
intersection of Bull Run Drive and Compton Road. The property is zoned R~ and it is also located 
within the Water Supply Protection Overlay District · 

. . 

The issue on appeal is the Zoning Administrator's Determination that a place of worship, specifically a 
Buddhist Temple, is being operated on the property by Mr. Tran, the appellant, without a special 
permit, in violation of Paragraph 1 of Sect. 2-303 of the Zoning Ordinance. This paragraph provides 
that any use designated as a special permit use shall not be established without first obtaining BZA 
approval of a special permit. Also, the district regulations for the R~ District designate churches, 
chapels, temples, synagogues, and other places of worship as uses allowed by special permit. Thus; 

7.A approval is required to establish a temple on this property. The appellants have challenged the 
Laning Administrator's decision, claiming that there is insufficient evidence to substantiate the 
determination. They further assert that since the Zoning Ordinance does not contain a definition of the 
term "places of worship•, the~ is no basis for concluding that the gatherings, which are occurring on 
the property, are anything other than social in nature. Staff does not concur with these claims and it 
is our position that the evidence supports the conclusion that we have come to. This evidenc~ has 
been laid out in detail in our staff report. We've laid out the circumstances and factors, which we · 
consider when determining whether a particular use Is a place of worship. Some of these factors 
include the frequency of the gatherings, whether the. services are presided over by a professiooal 
practitioner of the faith or an ordained person, the .number of attend~s and the corresponding impact 
those numbers have on the surrounding neighborhood. Whether the worship services or religious 
rituals are involved in the gatherings, whether the space, which is being used for the place of worship, 
is designed or arranged for services. For example; whether there is the presence of pews or other 
seating arrangements; alters, prayer books, or if there is a large assembly area. Also, consider the 
manner in which the gatherings are made knoWn to potential attendees and whether it is represented 
or advertised as a place of worship. Whether the gatherings were open to a select group by invitation 
or open to all followers of the faith or anyone interested in the faith. It is clear that the Zoning 
Ordinance specifies that a special permit Is required for a temple in the R~C District and the evidence 
that we've provided shows that the appellants have advertised the property as a Buddhist Temple 
and attendees refer to the property as their temple. As to whether the use of the property constitutes 
a place of worship, our evidence shows that services occur regularly on Sunday mornings; 
approximately 40 to 50 cars arrive during a short period of time with approximately 1 00 people. 
A.ttendees have identified the garage structure and the use of the property as a Buddhist Temple in 
which Sunday services, weddings, and memorial services are conducted by Mr. Tran. The garage 
structure is at least 31 X 31 feet and has a wide open space because it ·is constructed as a 3~r 
garage and this could readily accommodate a large number of worshipers. Also, three notices of 
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violation for operating a place of worship have been issued on several occasions to Mr. Tran, ·who 
has been identified as the pastor of the Vietnamese Buddhist Association. None of these Notices of 
Violation were ever appealed and the property is advertised on the Internet as a Buddhist Temple, 

"'viding the address, phone number and directions to the site. It is also significant that Mr. Tran is 
me pastor of the Vietnamese Buddhist Association, was involved in the filing of two special permit 
applications, in which he considered the proposed use of the property to be a place of worship within 
the meaning of the Zoning Ordinance. Also, the appellants have challenged the constitutional validity 
of the Zoning Ordinance as it applies to the requirement for special permit approval for places of 
worship in residential districts. As discussed in the staff report, there is no authority in the Zoning 
Ordinance, which allows the BZA to rule on the constitutionality of a particular Zoning Ordinance 
provision. This provisio~ is consistent with the Virginia Supreme Court case Board of Zoning Appeals 
of James City County vs. University Square Associates. Based on this court case, it is the . 
recommendation of s~ff that the BZA should not consider the appellants' free exercise of religion 
claim as a valid basis for appeal. Based on the evidence outlined in the staff report 1 would 
recommend that the BZA also uphold the Zoning Administrator's determination. If there is any · 
questions, I would be happy to answer them. 

. . 
. CHAIRMAN DIGIULIAN: Questions? Could .we hear from the representative of the appellant? 

MR. DIVELY: Before he begins ·his presentation I was wonde.ring if I could as a preliminary question? 

CHAIRMAN DIGIUUAN: Mr. Dively. 

MR. DIVELY: Why don't we have a special permit filed here? It would seem like the most appropriate 
way to proceed. 

uNIDENTIFIED SPEAKER: I'm not 1 00% sure. Mr. Thao. 

MR. THAO: Good morning Mr. Chairman my name is Le Chi Thao. I am a member of the 
Association and to answer your question, we have applied for a special permit twice, but then we 
were advised by counsel that whatever we've been. doing was within our rights as a tenant of a 
private residence. So we didn't do anything that goes beyond our rights in our private home. So there 
was no special permit necessary. That is way we withdrew our applications; however, if the Board 
thinks that we should apply for a special permit, we would be W111ing to ask for extra time to go pack 
and submit our application this time and come back before the Board for a r:nore technical · 
presentation. · · 

MR. DIVELY: I can only represent my own opinion on this matter, but I think that is the appropriate 
way to go and speaking for myself; I would be very open-minded to a special permit application. It 
seems like the appropriate avenue to pursue. I don't know what the other Board Members think. 

MR. THAO: May I have a follow up answer? 

CHAIRMAN DIGIULIAN: Yes 

!YIR. THAO: The reason we appear before you today is exadly the reason why we didn't file the 
application for a special use permit We didn't know what we had done·that would violate the laws 
and regulations of the County. We didn't know the limit of our rights and when we went beyond that 
and violated the regulations. That is why we didn't know when to apply for the special permit and 
when we could just use our private home for our own entertainment We can deal with that issue 
later on if the Board thinks that we should apply for the special use permit 
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MR. DIVELY: That may not be an option if you have the appeal and you lose. 

'iAIRMAN DIGIULIAN: They could still file the application, but ••. 

MR. KELLEY: Mr. Chairman? 

CHA~~~ .DIGIULIAN: ~r. Kelley. 

MR. KELLEY: I associate myself with Mr. Dively's remarks. 

CHAIRMAN DIGIULIAN: Do you hold worship services on the property? 

MR. THAO: We don't have worship at the place. It is a ontHnan residence. One person lives there 
and he is a Buddhist Monk and he is required to pray and study the Bible at least three times a day. 
There were no regularly scheduled services for the public. There is no worship going on there. 

CHAIRMAN DIGIULIAN: Some of the pictures I saw showed 30 or 40 cars there. Are they all his? 

MR. THAO; I beg your pardon? 

CHAIRMAN DIGIULIAN: There were some pictures passed around to show 30 or 40 cars on the 
property. · 

MR. :THAO: Yes. 

CHAIRMAN DIGIULIAN: Where do they come from. 

MR. THAO: The monk who lives there never invite these people to come in. It is not designed to 
serve the public but according to the religion wherever the monk lives has to be open to everybody 
who comes in for counseling, praying and meditation. He is not allowed to close the door to anybody .. 
So those sporadic kinds of visits are not regularly scheduled. It is a 1 0-acre piece of land not 5, it is 2 
lots of land and 40 cars coming into that place within the last 15 years. I do not think that is very 
much. 

CHAIRMAN DIGiliLIAN: It sounds to me like you're running a place of worship. 
. . 

MR. DIVELY: Well, I don't want to apply western standards necessarily here, but let me ask one 
question. What form of Buddhism is practiced here? Is it Mahiyana? 

MR. THAO: Yes 

MR. DIVELY: So it is open to the general public. 

MR. THAO: Yes that is exactly it. 

MR. DIVELY: I still think a special permit is appropriate. 

MR. HAMMACK: You know we shouldn't be advising the applicant what he wants to do or not do. 
He's chosen to appeal and I think we ought to go ahead and hear it. If he wants to make a motion to 
do something else that's his business, but the appellanfs history is that he has filed and application 
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and withdre~ it.. He has been cited several times. for Zoni~g Violations and never appealed them. 
There certainly 1s a pattern of conduct here. 

'R. DIVELY: There is a pattern but it has not reached our level. 

MR. HAMMACK: I'm not so sure. The representative here says that the appellant didn't know he 
needed to do anything and that sort of flies in the face of official notices that he has been given. 

MS. GIBB: And representation he has had. 

MR. KELLEY: Mr. Chairman. . . 

CHAIRMAN DIGIULIAN: Mr. Kelley. 

MR. KELLEY: This isn't any different than the application that we just heard about the daycare 
center. Ms. Pace was in on an appeal, was obviously in violation, had been cited and we decided to 
give her time .to file a special permit and to defer the appeal. 

CHAIRMAN DIG JULIAN: I think that is appropriate if the appellant requests a deferral. 

MR. DIVELY: How about we g~e the appellant a week or two to mull over these options that have 
been laid out and then decide how he wishes to proceed. 

MR. HAMMACK: It seems like the appellant has chosen and he wants t~ exercise certain rights so 
he might not want to delay it. 

IVIR. THAO: If I may address the Board. We are confused at what rights we have and what rights that 
we do not have in this case. That is why we are asking for extra time to go back and seek more 
counsel and try to comply with the regulations of the County, which does not give a very clear 
definition of the term •place of worship". I don't know under what conditions I would characterize as a 
place of worship. How many people would be allowed in the place before it is called a place of 
worship and what do you have to have decorated inside of the premises before you are called a place 
of worship. Can you hang up a poster of Elvis Presley or Michael Jordan and it is okay but when we 
hang up a poster of Buddha and you call it a place of worship? 

MR. HAMMACK: One of the letters said that you have a two-ton statue of Buddha in the garage. Is 
·~at true? Maybe ifs not two tons but do you have a statue of Buddha in the garage? 

CHAIRMAN DIGIULIAN: Thafs okay. 

MR. THAO: Yes we have a statue of Buddha inside but ifs inside of the house and it doesn't hurt 
anybody around it. lfs mostly in an area where ifs mostly land 4 or 5 acres large. 

MR. HAMMACK: Let me ask, just for clarification. You're Mr. Thao. 

MR. THAO: Yes, thafs correct. 

MR. HAMMACK: You're an attorney? 

MR. THAO: Yes, I am an attorney. 
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MR. HAMMACK: There is another attorney on the application. 

MR. THAO: Yes that is Mr. Norris. 

1\11R. HAMMACK: How much time do you think you'll need to consult counsel to determine the 
definition of a place of worship. 
MR. THAO: We've had some problem before when we retained two law firms that specialized in 
zoning law that gave us conflicting advice for the last 15 years and I think that we need a month or 
two. We'd appreciate that 

MR. DIVELY: Let me ask you a question Mr. Shoup. Have you dis_cussed their options with them of 
pursuing a special permit instea~ of this appeal. · 

MR. SHOUP: Not since this appeal has been filed, but in the past. we have had those discussions 
with them. 

MR. DIVELY: You need good counsel, but I think you'd be better off speaking with Mr. Shoup. 

MR. THAO: Yes, we've talked to the office. But I think that most of the time the p·roblems come from 
the neighbors, not from the Zoning Office, or from the Board, or not even from the Association and 
that is why we tried to develop some sort of communication and dialogue with the neighbors more 
than with the office. We get very good cooperation from the office. 

MS. GIBB: Mr. Chairman. 

~R. THAO: We would be very much willing to sit down with the office for any length of time to 
discuss the m~tter. We have no where to go. That is the only place that we have to be. 

CHAIRMAN DIGIULIAN: Ms. Gibb. 

MS. GIBB: This has gone on for a number of years and at one time when the law firm of Walsh, 
. Colucci represented you, you filed a special permit application and in it you said you were going to 
.. have a place of worship. That is the words that they l:JSed. Type of operation will be a place of 
worship.- Have you changed from that and are you ·saying that you have l"'ever had it? 

MR. THAO: Yes we have changed because when we applied for that special use pemlit we planned 
to advertise and invite the public to come in and share the services with us. But then we stopped and 
we did not do that 

MS. GIBB: What is the web-site that says tf:tat you have a Buddhist temple at that address? 

MR. THAO: Well, I have to clarify the term temple or church in the Asian Buddhism. In this country 
when you talk about temple or church, you mean building. In Buddhism, where ever a monk lives, 
whether in an·apartment, a palace, or whether he sits out in a tree. We call it a temple. It is a very 
abstract concept It is not a building so wherever he sits, he doesn't claim to have a temple there but 
we call that a temple, but it doesn't mean that it is a church in the sense that is understood in this 
country. It is not a church, per se, it is where the monk lives. He can live in a one-bedroom 
apartment, in a high-rise, we'd still call it a church. · 

MS. GIBB: But he doesn't live in the garage. He lives in the house. 
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MR. THAO: That is correct but the garage is connected to the house. 

MR. HAMMACK: But he advertises. 

IVIR. DIVELY: Well, Jet me tell you what I'm going to make a motion and it can go or fall and it will 
move from there. I move that we continue this matter for- two weeks so that the applicant can decide 
how he wishes to proceed. Whether it be with this appeal as it stands now or with the filing of a 
special permit and that would be my motion that this matter be continued for two weeks. 

MR. KELLEY: I'll second Mr. Chairman. 

MR. THAO: Did you say two weeks or two months. 

MR. DIVELY: Two weeks. lfs time to make some decisions. 

MS. GIBB: Mr. Chairman? 

CHAIRMAN DIGIUWAN: Ms. Gibb. · 

MS. GIBB: I've got a problem with a deferral. I think it should be resolved with a special permit too, 
but having filed 2 over the ·last few years and then they are withdrawn, probably due to issues they 
can't resolv~ with the staff or the neighbors. I don't think it should be open-ended. 

MR. DIVELY: I don't think it is. I think we've got control of this process now as it is before us. 

HAIRMAN DIGIULIAN: I think we should hear the appeal today. 

MR. PAMMEL: Mr. Chairman? 

CHAIRMAN DIGIULIAN: Mr. Pammel. 

MR. PAMMEL: Just in response there are people here from the community that, since this is a public 
hearing, I think they are entitle to present their views. 

CHAIRMAN DIG JULIAN: I think they are too if we aren't going to defer it. What is the pleasure of the 
Board? I think we ought to hear the appeal today, ifs gone on for 4 years. 

MR. DIVELY: I made a motion lefs vote it up or down. 

CHAIRMAN DIGIULIAN: Was it seconded? 

MR. DIVELY: Yes, Mr. Kelley s~conded. 

CHAIRMAN DIGIULIAN: Further discussion on the motion to defer the appeal for two weeks? All in 
faw~ · 

MR. DIVELY AND MR. KELLEY: Aye. 

CHAIRMAN DIGIULIAN: Opposed? 

CHAIRMAN DIGIULJAN, MS. GIBB, MR. HAMMACK, MR. PAMMEL AND MR. RIBBLE: Nay. 
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CHAIRMAN DIG JULIAN: The motion fails. We will proceed with the hearing. 

,R. NORRIS: My name is Arthur Norris. I am one of the attorneys on the application. In this case 
ute Board was called upon to construe the place of worship statute and apply it to the case of Mr. 
Tran. It seems to me that it would be appropriate to clarify how these five factors would apply to Mr. 
Tran's case. The Notice of Violation doesn't expressly prohibit any one particular thing. It says it 
shall not be used as a ·place of worship. It seems clear to me that the statute would permit some 
worship related activities in a residence, certainly saying grace at dinner or having friends come over 
and discuss religious matters. The questiQn is what is Mr. Tran permitted to do up to the limits· of the 
residential use without creating a place of worship. I would ask the Board to clarify that question in 
ruling on this issue, otherwise it is just going to keep going back and forth the way it has done for 
several years. Where at one point it is a place of worship and then later on there aren't enough 
people found there so it is no longer a place of worship and it is not in violation. 

MR. HAMMACK: -Mr. Norris, if I may interrupt We are here to decide one issue. We're not here to 
clarify. If you want to clarify the Zoning Ordinance you should talk to the Zoning Administrator and I 
rather think that they have tried to clarify it possibly because of the way this appeal was postured 
·because you·· disagree with their Interpretation. That's obvious. We have one issue here. We are 
either going to support the Zoning Administrator or we're not but we aren't here to give you a line item 
on what may or may not be permissible. 

MR. NORRIS: Okay, sir. I don't know where Mr. lhao's views on this are but I would like to defer the 
matter for a couple of weeks if that is possible. The Board has already ruled on Mr. Dively's motion. 
It don't know if the Board is willing to consider the appellanfs motion to that 

•• aR. HAMMACK: Are you saying that you aren't prepared. 
MR. NORRIS: Well, as a matter of fact, yes, I think we're not entirely prepared to discuss the case 
today. 

MR. KELLEY: Mr. Chairman. 

CHAIRMAN DIGIULIAN: Mr. Kelley. 

MR. KELLEY: l seqonded the deferraf motion and lost and just to follow up on what Mr. Hammack 
said. The only thirig I think we're here for is to determine whether or not the Zoning Administrator 
made an appropriate decision and finding in this case. As far as I'm concerned, you're going to have 
to convince me that it is not a place of worship according to the Ordinances in Fairfax County. 

MR. NORRIS: Yes sir, well, that is not something that I can probably convince you that it is not if 
there were 40 to 50 cars there. It seems to me that there were going to be a couple of occasions 
during the year when there are going to be a large number of people on a holiday. Other times there 
aren't going to be as many cars. If the assumption is that there are 40 or 50 cars there evert Sunday. 
I don't know how to respond to that. 

MR. RIBBLE: What about the Internet? 

MR. NORRIS: What he calls it wouldn't be (inaudible) 

·MR. KELLEY: I get the feeling that the appellants are treating this somewhat like a game. 
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MR. HAMMACK: They have co~nsel. 

MR. RIBBLE: They've had co~nsel in the past 
I . 

I'IIR. THAO: Mr. Kelley, this ma~r is very, very, important to us, because it is not only a place for the 
monk to live but, it also serves as a place for our spiritual leadership and we treat it wHh the utmost 
importance. I would like to clarify the matter whether the place where the monk lives Is a place of 
worship or not As I mentioned before the monk is a religious person who studies the bible three 
times a day and since the place is open to anyone, anybody can come in and pray with him at those 
sessions. There was no regularly scheduled sessions or mass on Sunday morning or anything of that 
sort Anybody can come in and pray with him. It is very seldom that as many as 40 cars come in and 
out. Most of the time there could be about 10 to 15 people coming in and just sitting behind the monk 
to meditate quietly. 

MR. HAMMACK: How do these people find out about this location? How do they know that a monk 
riVeS in this residence. 

MR. THAO: Everyone knows because it is a very small community and by word of mouth we all know 
from day one that ~e monk lives there_and whereve~ the monk lives, the only thing he does is pray 
and study the bible. · · 

MR. HAMMACK: Would you please address the issue of the web-site. 

MR. THAO: Well, I have to confess, I was not aware that there was such a web-site, on that place, but 
as I mentioned before, the term ·temple was given by somebody else, by the layman, not by the monk 

nself. He does not call that a temple or a church. If you asked anybody in the community where 
me monk lives, they would say it was a temple. But as I mentioned, that there was no regularly 
scheduled services at the place, the monk does not invite the public to come in to share the services 
and he was not asking for any conversation or any contribution from the public at all. Anyone can 
come in and out. 

MR. PAMMEL: Mr. Chairman. 

'CHAIRMAN DIGIULJAN: Mr. Pammel. 

MR. PAMMEL: Where does the monk pray, In the garage or in the house? 

MR. THAO: In both places, wherever they have the statue of the Buddha. He could pray in his own 
backroom but most of the time there is an altar in the living room in the house and also in the garage. 

MS. GIBB: Mr. Chairman. 

CHAIRMAN DIGIULIAN: Ms. Gibb. 

MS. GIBB: When you made your two earlier applications for special pennits what have you done 
differently. Before you wanted to have the garage be a place of worship and now you don't, but you 
don't use it for ca~_ right? You use if for people. Do you use it for people going in? 

aiiiR. THAO: We use it as a place to study the bible for the monk. When we applied for the special use 
pennit, we intended to invite the public in and planned to advertise that the place would be open to 
the public to come in to share the service with. us. But, know that we are not applying for the special 
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use permit, we just use it for our private study of the bible and a private place of praying for ourselves. 
We are not inviting anybody in but we are under the obligation that wherever the monk liv~, anyone 

0 

can come in and you cannot close the door to those people. So there is a fine line of distinction 
'ere. 

MS. GIBB: Do you know what the purpose of this requirement that you have a special permit is? 

MR. THAO: That is the foundation of this appeal. We are not fighting the office but we are asking 
when can we act within our right in the residential home and when are we going beyond that and 
require a special use permit. What do the regulations characterize as a place of worship open to the 
public. So we aren't fighting any letters or any order from the County. We're just asking to clarify the 
definition of the Ordinance. 

MR. RIBBLE: Somebody said, to the attorneys in 1992, that you understood that you'd need a 
special use permit in order to perform any services. Part of your problem here is that everything is too 
loose. lfs 24 hour a day drop in. Build it and they shall come kind of thing. 

--- MR. THAO:.It is not 24 hours a day. If we had people dropping in like that we'd be very rich. 

MR. RIBBLE: Part of the statement of your original application for special permit seems to say that 
you have more than 40.people on weekends and even more than that on certain religious holidays. 

MR. THAO: The figure of 40 cars was the maximum that we anticipated when we applied for the 
special use permit. Regularly we don't have that many people coming onto the premises except 
during the New Year. We do not have 40 people every weekend at all. We do not have a regularly 

1heduled mass during the weekends. The point I am trying to explain is that we asked for 40 cars at 
Lite time of the special use permit application because when we applied for the special permit we 
planned to open to the public and now we are not open to the public. We treat it as a private 
residence. We are not advertising for people to come in and we are not asking for people to 
contribute. 

MR. RIBBLE: Who lives on the property? 

MR. THAO: Just the one person, the monk. 

MR. RIBBLE: There is no other priest? 

MR. THAO: No other priest, no staff, no one working there. Just one person. 

MR. DIVELY: Who is excluded from attending ifs not open to the public? 

MR. THAO: Nobody is excluded from attending. 

·MR. DIVELY: So it's not closed to the public. What additional actions would have to occur for this to 
constitute a temple or a place of worship in your underStanding of the terms? 

MR. THAO: We think that if we advertise and ask people to come in at regularly scheduled masses. 
MR. ·OIVEL Y: No. Advertising is something else. What I am interested in is what other actions would 
you have to do in the garage or in the residence in order for it to become a place of worship. What 
else would you have to do to make it a temple or a place of worship? 
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MR. THAO: Regularly scheduled mass on weekends. 

MR. HAMMACK: You said you don't do that 

~R. THAO: We don't do that know thafs why we aren't calling it a place of worship. 

MR. DIVELY: Wait, Wait ... is th!it it? Anything else that you would have to add onto in order to make 
.this a place of worship ... a temple? 

MR. THAO: Yes, we would need to have a membership and our members had to contribute to the 
maintenance and upkeep of the temple. Right now we don't have that 

MR. DIVELY: What is the Association that I heard about earlier. 

MR. THAO: The Vietnamese Buddhist Association. 

MR. DIVELY: Are there members of that? 

MR. THAO: We have no members ifs just a three person Association. 

MR. HAMMACK: So that 40 or 50 people that show up don't exist? . 
MR. THAO: They show up but they aren't members of the Association and they aren't the same 
people regularly showing up. 

'iAIRMAN DIGIULIAN: Do they make any monetary contributions when they come. 

MR. THAO: They can make offerings to the spirit of the Buddha but not to the monk and not to the so 
called church or whatever. · 

MR. KELLEY: Do you have an IRS Tax Exemption? 

MR. THAO: lfs a Non-Profit Tax Exemption. 

MR. HAMMA~K: ~:?.o you have a certificate that demonstrates that 

MR. THAO: Yes we do but we do not have it here right now. We can mail it. 

MS. GIBB: Do you conduct weddings there? 

MR. THAO: No we don't have weddings or funerals. We have memorials apd we have pray~r. 

MS. GIBB: What is a memorial. 

MR. THAO: Well, some people died in Vietnam and the family wants to pray for his salvation and 
they can come in, 5 or 10 mem~ers of the family will come in to pray for his soul back in Vietnam. 

'VIR. HAMMACK: But that doesn't make it a place of worship? They are praying right 
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MR. THAO: Well, you can kneel next to your bed in the evening and pray. Does that make it a place 
of worship? At my home I sometimes have a memorial for my ancestors and I invite by cousins and 
friends in to pray with me. It doesn't make my home a place of worship. 

( ... R. HAMMACK: Is your honie listed on the Internet as a Buddhist Temple? 

MR. THAO: No it is not but you have to. find who did it first 

MR. HAMMACK: I would like you to address the issue of the listing on the Internet of Buddhist 
Temple and explain how it got listed as a Buddhist Temple. 

MR. THAO: I think I addressed that issue before but I think the issue here should be addressed by 
the Zoning Office to tell us when a place is called a temple or a place of worship. 

MR. DIVELY and MS. GIBB: They have. 

MR. HAMMACK: Staff has attached to this appeal, your Internet listing and it clearly states that it is a 
temple. lfs interesting because there's a platinum visa card on it too. 7605 Bull Run Drive. 

MR. DIVELY: That just might be an ad part of the Yahoo page. 

· MR. HAMMACK: Could be 

MS. GIBB: In one of your letters it says you are a church, "the church is essentially a quiet 
sanctuarY'. · · 

••• R. THAO: The· name of the place is not a temple or church. It is called a Center. 

MS. GIBB: But you called it a church. 

MR. THAO: We don't 

MS. GIBB: In your statement you called it a church a number of times. "Church overwhelmingly 
serves the residents of Fairfax CountY' "Each day there are two major holy days to be observecj at 
the church,. , 

MR. THAO: That was when we applied for the special permit and now we don't. We call it a Center. 

MS. GIBB: But you don't have an observed Buddhist Birthday an equivalent of all souls day? 

MR. THAO: Yes we do but we don't organize it People just come on those occasions just like during 
the New Year. 

MS. GIBB: But do you know the purpose of requiring a special permit is because of the impact on the 
neighbors in a residential area of a church. Whether you call it a church or not, it is the effect of 
people coming and going in an intense way that is not natural to the residential neighborhood. Even if 
you don't call it a church or a temple, if the impact is the same and it looks like a temple or a church, 
+hat is what we are looking at and that is what the Zoning Administrator is looking at. He has to look 
.. d the effects, not what, in theory, is going on in it and if everything is the same as in a church or a 
temple, then we're dealing with those effects. That is why you have the special permit procedure so 
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that we encourage churches and we want to have those neighborhoods: but we want to be able to 
protect the neighbors. 

'• 

, '~R. THAO: Talking about the impact as far as the traffic is concerned. We are on a road that leads 
• .J the National Park. . 

MR. DIVELY: But that is just what the special permit issue would address. 

MS. GIBB: You make your cas~ whef1 you file your special permit, which you did not pursue two 
times for some reason. 

. . 

MR. THAO: That is part of our confusion. We didn't think that we needed the special permit because 
whatever we have, we didn't think that the activities within our premises had any impact on the 
neighb.orhood at all. · · 

MS. GIBB: I'm sure they didn't tell you that 

MR. RIBBLE: You had a good lawyer but you just didn't listen to him. 

MR. HAMMACK: Did this monk approve of the listing of this on the Internet 

MR. THAO: He doesn't speak English. 

MR. HAMMACK: Do you speak Vietnamese? 

... R. THAO: Yes, I do. 

MR. HAMMACK: Can you ask him if he approved this listing on the Internet? 

MR. THAO: Okay, I'll do that The answer is that he had nothing to do with it. The people who come 
to the place had nothing to do with it It was another group out in Chantilly who did it and listed it on 
the Internet but he had nothing to do with it. He doesn't speak English. He doesn't work on the . 
computer and he doesn't have anything to do with the Internet 

MR. HAMMACK: But if 40 or so people show up he will pray with them, is that correct These people 
·just spontaneously show up for the Vietnamese New Year or for a memorial service or whatever and 
he does not ask anyone to leave. They can come in and they can stay there and they will pray with 
him and he will pray with them. · 

MR. THAO: Whether those people come in or not He will pray on his own or just the same. 

MR. HAMMACK: I'm asking do they just come and hang around? 

MR. THAO: Yes. They can come in any number they want to, at any time, and just sit behind the 
monk and pray. If nobody comes, the monk would pray on his own. 

MR. HAMMACK: We don't have a problem with the monk praying in his own home. lfs all of those 
other people that show up that c;reate the problem. 

MR. THAO: But ifs not always 40 people. The figure of40 people ~as the number that we put in the 
application for the special permit as the maximum number of people coming in. 
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MR. HAMMACK: We have here, in this report, the zoning office has counted up to 75 cars on the 
property at times and 40 to 50 on numerous occasions and cars don't come there by themselves so 

ey have to have an occupant It is fair, I think, to assume that 40 or more people will show up on a 
.egular basis. Now, do they take their shoes off and put them <:>n the little stands before they go into 
the garage. 

MR. THAO: Yes, they always do that to show respect to the Buddha. 

MR. HAMMACK: And, does the monk conduct bible study with these people when they ask him to 
conduct bible study? 

MR. THAO: The monk just goes ahead and prays. Nobody asks h,im to do it. It is a requirement of 
his religion. · 

MR. HAMMACK: Well you mentioned bible study earlier. You said there was bible study, which is a 
little confusing because I am not familiar with ~hat your bible is. 

MR. THAO:. He has to rea~ffrom the Buddhist Bible three times a day whether anyone is there: or not 

MR. HAMMACK: Okay, but if they are there and they want to talk about the b!ble. He will talk about 
the Buddhist Bible. 

MR. THAO: Yes. 

"R. THAO: And, if they want to talk to him about ancestors and have a memorial service for an 
ancestor then he would have a memorial service for that ancestor. Yes, but on those occasions there 
are not 40 people there, ifs just a family. 

MR. HAMMACK: Why do 40 people show up at the same time? 

MR. THAO: Our location, like to Buddha's birthday and All Souls Day, things like that. Or maybe on 
the Lunar Calendar New Year there may be more than 75 people, but there is no regular scheduled 
sessions that would attract more than 15 or 20 people. There are not 40 people present excep.t on 
those special occasions. · · 

MR. PAMMEL: Mr. Chairman. 

CHAIRMAN DIGIULIAN: Mr. Pammef. 

MR. PAMMEL: I just want to follow up on Ms. Gibb's line of questioning earlier. There are occasions 
where food is prepared or brought in and served to the individuals that are there. Is that correct? 

MR. THAO: Sometimes when the family has a memorial they bring the food and eat there because 
most of the time all of the activities are performed around lunch time during the day on weekends. 
They don't have it in the evening or early in the morning so most of the time around 11 :00 so they 
bring food on their own to serve among themselves. 

diiR. PAMMEL: Okay, one of the issues raised by the community was the fact, at least to their 
knowledge, there is a limit on the septic field that was put there when the house was buill Has your 
group ever tested that to see what the rated capacity is of that field? 
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MR. THAO: I think the septic issue has been resolved a long time ago. We've cleaned it up and we 
have ~noa:g~ drainage from the septic tank to accommodate the attendants. That is no longer an 

-sue 1n th1s Instance. · 

MR. PAMMEL: Do you have some certification to that effect? 

CHAIRMAN DIGIULIAN: I don't think thafs very pertinent to this. 

MR. PAMMEL: I know it, but it all leads to the problem. 

MR. DIVELY: I think we should move on to other speakers. I think that the definition of temple that 
the applicant is using is frankly a rather poetic one and it has its beauty but, there is nothing less 
poetic then the Zoning Ordinance so I think we better move on to the speakers. 

CHAIRMAN DIGIULIAN: Okay. Is there anyone in the audience that would like to speak to the 
appeal? 

MS. HARGIS: I ar:n Laura Hargis and I live at 7600 Bull Run Drive, across the street from the temple 
and when the VBA bought the property we invited them to a neighborhood picnic which was held at 
my house. They were made to feel very welcome. We welcomed them to the community. They told 
us that a couple would live in the house as caretakers and a priest or priests would go to the property 
on weekends as a retreat No problem. Suddenly, they applied for a permit for a house of worship 
and they claimed for no more than 40 people ever. This was a problem to us. We live right "outside of 
Bull Run Regional Park and you know what the traffic is out there during the summer weekends. 

'1ey raised the existing 3-car garage and built a temple. Which, if you will look on your maps, 
appears to be larger than the original dwelling. When County Inspectors have come out. as far as I 
know, they have never been able to enter the temple. Then we have the web page -vietnamese 
Temples in Northern Virginia• and the very first one listed is the Van Han Center. For over 1 0 years 
the VBA has openly and notoriously with flagrant disregard for zoning regulations and subdivision 
covenants held large religious services normally from 11:00 a.m. to 12:00 noon on Sunday often with 
several hundred people. On Tet we have seen over 300 cars parked on their property and they have 
people out directing traffic so thafttJe cars are packed in very tightly so they can. all get in the 5 acres. 
That takes place at-midnight and the.cars come out and they shine on a mirror in my bedroom ~nd it 
lights up the whole bedroom .for two hours. They ~~ve demonstrated a consistent pattern. When the 
County sends a Notice of Violation they lie low and then they resume their full activities when they 
believe the coast is clear. Ethnicity and religious beliefs are not at issue. The 1983 down zoning to 
R-Cf\NS to protect the Chesapeake Bay, limits the number of residences and our community has, 
including the Buddhists, thirteen. We are a small community and it has greatly impacted us. We are 
allowed only 1 house per 5 acres. I did not see the watershed point raised in the staff report. We are 

· concerned with our fragile water table. All homes depend on wells and we get very anxious when we 
see so many people gathering weekly across the street When I mentioned this to a lady one Sunday 
she replied. "No one goes to the bathroom here•. We are now flnnly convinced that frOJ:Tl the time 
they bought the land the VBA had every intention of building a temple for worship services, just as 
they have actually done. Enough is enough. The VBA has been cited many times over the last 1 0 
years and nothing changes. The web page is a clear indication that religious services are being held 

· despite claims that all meetings are solely "of a social nature". The Bull Run Civic Association 
recommends denial of the VBA appeal. Thank You. 

CHAIRMAN DIGIUUAN: Questions? Thank you. 

Page 14 
-284-



MR. HEISINGER: Mr. Chairman and Board my name is Duane Heisinger and I live at 7 401 Bull Run 
Drive, the start of the Bull Run Estates. My wife and I bought into this lovely 5-acre subdivision 7 
years ago. Now 7 plus years later and after years of norK:ompliance with-your zoning restrictions the 

i 1A violations continue today. This is a place of worship, a church in normal practice in this country. 
a ime of re-issuing of violations is past, tolerance for these violations is past and you have been very 
tolerant over the years. Fairfax County should move past issuing violations and insist that zoning 
restrictions be held. Wtth respect to both your good intelligence, your understanding and with respect 

. . to my Buddhist colleagues. I fought in your country for 3 years ·and I understand some of your 
practices but this is not confusion, this is not ignorance, this is a deceptive practice that has continued 
over a number of years. Wrth respect Mr. Chairman. 

MRS. HEISINGER: Good morning Mr. Chairman and members of the ·Board.· My name is Judith 
Heisigner and I am president of the Bull Run Civic Association. We moved into our house on Bull 
Run Drive in February of 1992. This was a very auspicious time because this was also the time that 
the final Notice of Violation to the VBA was given and that was 7% years ago. We, the neighbors, 
have observed the cars at the property on Sundays. Last Sunday, July 4th, there were only 35 cars. I 
guess that was because it was a Holiday. Usually there are about 50. We have had people stop and 
ask us where the ~uddhist Temple is •.. We have followed with· great interest the Zoning Enforcement 
Branch of Fairfax County investigating and eoncluding over the last 10 years that there have been 
numerous ongoing and longstanding violations of the Zoning Ordinance. Copies of Paragraph 1 
Sect. 2-303 have been repeatedly sent and these were in place when the property was purchased. 
The neighbors have repeatedly sent copies of their covenants underlining the part that says this · 
property is for residential use only and these were signed at settlement by the purchasers. They 
have known this. These Ordinances and covenants have been ignored and held in contempt 
repeatedly. We therefore, encourage you to find this appeal in violation~ When they have previously 

en found in violation. Twice they have applied for a special use permit and twice they have 
withdrawn it. sometimes after two years, and continued business as usual. There has been no 
successful perk test ever done on this property and that is of some concern to all of us who are on 
wells. We therefore, encourage you to deny this appeal today and to act with all promptness and 
legalities please, to enforce the Fairfax County Zoning Ordinances and to use all appropriate legal 
actions to ·gain compliance. These .Ordinances, we believe, are good for all citizens and should be 
obeyed by all citizens equally. Thank you. 

CHAIRMAN DIGIULJAN: Is their anyone else to speak to the appeal. Sir you have a brief two minute 
rebuttal. · 

MR. THAO: I have nothing much to rebut except that I want to answer Ms. Gibb's question from 
before regarding what we have done differently now than before we applied for the special use 
permit. Mr. Emrich, our counsel for the last application, advised us to discontinue all masses and 
services on Sunday. When we applied for the special permit we mentioned in our application that we 
would hold services <;~n Sunday morning and we don't have that anymore right after we withdrew the 
application. We do not have regularly scheduled services on Sunday or any other day of the week. 
Concerning the neighbors, originally when we purchased the land, which is a 1 0-acre piece of land, 
we planned to have a monk and a young couple living there to help the monk. The young couple 
went to the first Homeowners Association meeting and they were so scared that they left the 
Association, the premises, the whole area all together. The word that they brought back to the monk 
was that the Association would help us move out of the place. They would recommend a good real 
1state agent to help us sell the place and buy another place somewhere else. The attitude of the 
.nembers of the Association were such that the young couple disappeared from our Association. 
Concerning the services at the premises. We have never seen a residence in the area that had been 
subjected to such scrutiny from the neighbors. We have neighbors standing in front of the place 
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videotaping and we have Inspectors from the zoning office on our land all of the time. We have 
neighbors driving County cars into our place and walking around inspecting every comer of the land 

. and when we ask for an entity the people jump into their cars and drive away without giving us a 
' tme. Everything we do, even repairing the flowerbed would provoke a Zoning Inspector to come to 

?ur land and' tell us that we were in violation of some regulation. The point that we have been asking 
IS ••• We asked out two attorneys and we asked also, the Inspectors that came out to our premises is 
what is the number of guests that we can have in our premises at one time before we have to apply 
for a special use permit. The attorneys coutd not answer the question, the Inspectors could not 
answer the question, except that it is a private home and you can have as many as you want and we 
did specifically ask our attorneys and inspectors and we never got an answer. 1 am repeating that 
today. We are not hiding anything at all, we are just asking you to clarify what the regulations of the 
County would require from us before we violate it. We want to comply with the regulations but we 
don't know what they are before we violate it. Just tell us how many guests we can have in our place 
at one time before we violate it. If we go beyond that then we would apply for a permit and we will go 
before the Board and the Zoning Office to discuss the matter but right now we don't know. Sometimes 
we have 10 people and sometimes we have 15. On New Years Eve we have hundreds. This is out 
of control and we don't know when we violate and what. That is the issue that we want to appeal 
before the ~oard today _is to help us clarify what the regulations are specifically that we are in 

.. compliance with or in violation with. Thank you. -

CHAIRMAN DIGIULIAN: ·Thank you. Does staff have any additional comments? 

MR. SHOU~: Just real briefly Mr. Chairman. I'd like to comment on the representations that they 
haven't changed since the special permit applications. I would note that we think that they have 
actually increased in the intensity of the activities on the site. They said in those special permit 

lplications that up to 40 people would be on the site. We've seen on 6 occasions at least 40 cars 
on the site and upwards of 1 00 people on the site and we do believe that there are regularly 
scheduled services taking place. We were out there three times prior to the issuance of the Notice of 
Violation, three times after the appeal was flied and on all six of those occasions we've .. seen that 
number of cars and people on the site. So we believe that the evidence and finally with respect to the 
point that we need to tell them what a place of worship is, I think we've done that very clearly in the 
staff report. The criteria that we'ye set forth and ~e evidence that we've found, meets that criteria 
very clearly. I'd be glad to answer any other questions that you may have. 

CHAIRMAN DIGIULIAN: Questions or comments? The pu~lic hearing is closed. 

MR. DIVELY: Mr. Chairman. 

CHAIRMAN DIGIULIAN: Mr. Dively. 

MR. DIVELY: In appeal application A 1999-SU-014. Appellant Than V. Tran and Kim L Phan at 
7605 Bull Run Drive. This is an appeal and our sole job is to make a decision on whether or not to 
uphold or to overturn the Zoning Administrator. The evidence, I think, is overwhelming that the 
Zoning Administrator made the correct assessment given the Ordinance. There have been a lot of 
questions and answers, but a lot of the questions and a lot of the facts have more to do with if this 
was a special permit. This is not a special permit and I don't know what the result of a special permit 
would be. It might be very different, but as far as appealing, I think it is clear that the Zoning 
~dministrator was correct both in the definitions in the terms of the Ordinance and the assessment of 
the evidence. I therefore move that the Zoning Administrator's decision be upheld. 

MR. PAMMEL: Second the motion. 
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. CHAIRMAN DIGIULIAN: Motion seconded by Mr. Pammet Discussion? All in favor of the motion.?. 

"HAIRMAN DIGIUUAN: Aye . 

MR. DIVELY: Aye 

MS. GIBB: Aye 

MR. HAMMACK: Aye 

MR. PAMMEL: Aye 

MR. RIBBLE: Aye. 

CHAIRMAN DIGIULIAN: Opposed? The motion carries unanimously and the decision of the. Zoning 
Administrator is upheld. 

• •••••••••••••••••••••••••••••••• 

CERTIFICATION 

I certify. as the Clerk to the Board of Zoning Appeals, that this is an official verbatim transcript 
of the Board of Zoning Appeals Public Hearing for Tranh V. Tran and Kim L. Phan A 1999-SU-
"14 held on July 6,1999 · 

Commonwealth of Virginia 
County of Fairfax . · . 
Subscribed before me this ---=-sttt ___ _ day of April I 2000. 

Notary Public 

My commission expires on: __ _.N:.:.;o::.;v~e~m.:.=b=e:....;r 3=0=-. -=20=0~1 
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FAIRFAX 
COUNTY 

V I R G I .N I A 

July 14, 1999 

Arthur T. K. Norris,· 
Le Chi Thao & Associates 
2111 Wilson Blvd., Ste. 700 
Arlington, Virginia 22201 

DEPARTMENT OF P~G AND ZONING 
Zoning Evaluation Division 

Special Permit and Variance Branch 
12055 Government Center Parkway, Suite 801 

Fairfax, V!rsinia 22035-5510 

(703)324-1280 Fax(703)324-3924 

RE: · Appeal Application A 1999-SU-014 
Tranh V. Tran; Kim L Phan 

Dear Mr. Norris: 

At its July 6, 1999 meeting, the Board of Zoning Appeals took action to UPHOLD the 
Zoning Administrator's determination regarding the above.referencecf appeal 
application. 

If you should have any further questions. please contact the Zoning Administration 
Division at 324-1314. 

~~rely, . . 

~~a-btcu.:cl... 
Deborah A Hedrick, Deputy Clerk 
Soard of Zoning Appeals 

cc: Michael R. Frey, Supesvisor 
Sully District 

. William Shoup, Deputy Zoning Administrator 
Department of Planning ~nd Zoning 
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VIETNAMESE BUDDHIST ASSOCIATION 

TRUNG TAM VAN-HANH . • • 
7605 Bull Run Drive, Centreville, VA 20121 USA 

Telepbo~e~ 703-968-8460 · 

Chuc Mirng Nam M6i 
9\{_am Mo !ffoan Jfy 1Ji Lqc ti6n PH4t 

K1nh thtra qui Ph41 Tu, 
Mirng Xuan An L.~~-C, D6n Tet Que Huang, D'-c Bi~t d6n mimg Thien nicn ky m'~i. chdn~ toi thanh tam kinh 
chuc qw Ph~ Tti.va gia quy!h mQt mua Xuan m6i nhi!u h.,h phuc an vui. kict ttt<'rng nhtr y, va chan thanh 
dm ni~ cOng dtit: clia qui Ph~ Tfr di nbi¢t tam g.iup d<Hirih th'hn v~}ai v~t chn sy t(\n' lfi cua Trung. Tim . 
Vfll H~ .. £>6n mU'Dg Xuan m6i. Trung Tam V~ H~h se thic!t LE MONo DOC Pli~T Dll.~C.: f)AN 
SANH, L~ DON GIAO THUA. vaLE CliNG RAM THAN<; (Hf~NCi. theo chuang trinh: 

* ~hu NhAt. ngav 16-1-2000 -l>~i I..~ t>O'C l'H~T THiCH CA THANH f).~O 
10:30 tnra ·• Cu hAnh Dai Lc! J)ll'c Ph!t Thich Ca MAu Ni Thanh f)ao .. - "" . . 

* Chu Nbat. ngav 23-1-2000. 1>~1 L1t TAT NJltN · 
10:30 tnra · - Cu haoh Df,i I! T4't Nien, iic!n <.'ling Tti Ticn <)ng Ba va chtt 1 hnmg. Linh 

* Thlr Sau, ngay 4-2-2000 • BON T:fT Mii'NG XUAN 
.11:00 t6i · - L! D6n Giao Thira Mimg. Tct dc!n. Y Xuan Hoan lly 

- Thq huimg LQc: I'h•t Dlu Xuan 
* Moog MQt - MW.g I Jai - MUilg Ba Tt!L T~ng ba ngly emu c6 I~ cau nguy4n phu6'c tanh nam mtn. 

11 :00 tnra • L! Tung Kinh Cling Pb4t Clu Phtt6c Lanh Nam Mm . . 
. . . . - . - ' ... 

* Chu Nhit. ngay 13·2·2000- f)~J LR KHAI f) AN J>tJQC StJ CAU AN f) AU NAM 
10:30 ~ -· D;p I..! Khai Dan DmJC Str Clu Phtr<~ I.Anh Nani Men 

. * Tlr ngay 14-i-200 dc!n ngay 19-2-2000. mc}i t6i hie 7 :J.O.·u~ng kinh Dm:c 
. . SU',. dang sa cali Phm1c. Binh An. giii sao trir h~ ch9 quy Ph$1 Tfr. 

• Chu Nhat. ng!.v 20-2-2000. tJM i .. f.; cliNG RAM THANG GI~N<I 
10:30 tnra - Cli H~ f?;p Le Cling Rmn Thang. Ciicng. <.au Phmk I.Anh An 1.~ . 

Chung tOi trill trQng Idnh tMng bao dt!n quiPh¥1 Ti'r chU"Cmg trinh Mlrng Xuan f)c)n Tel cua Trung Tam ViiJl 
H~h. de chdng ta c:ilng dang lui cau 1\&UY~n m()t n~ men d'Ay phlic l(li ~n khang. 

Nhan day, ch~g toi thiel tha ~u &Qi tirtam t:ua qui Ph4t Tii va nhat Ia nhiing Ph~t Tfr eli thu ph~ng. hmmg 
Iinh thAn nhan t1P·c~ua. xin qu{ vj hoan hy phat Tam B(\ f)'C giup dacho chua m6i thang $5.ho~c $10 de 
nuoi dtrang ngOi chua dU'Q'C s6ng ccSn liu dai. s., phat tam dc>ng. g.<ip hiing thang cua qui Ph¥1 Tii Ia mc)t 
quy~f djnh quan trQng cho S\1' phat tridn va t~n t;p cua Trung Tam 'v:'~ I l;plh . 

• (Inh chlic qui Ph" Tii' m¢t mila .Xuan Mai Phdc LQ'i An Vui. Kict Tuimg Nhll' Y. Than Tarn T!l Tf:li. 

Nam M" Thuimg He>an I Jy B~ Tat 
. Sakya Tri:IlO- COMPLAINANT'S 

EXHIBIT #1.7 



VIETNAMESE BUDPHIST ASSOCIATION 

TRUNG TAM VAN-HANH 
• • 

7605 Bull Run Drive, Centreville, VA 20121 USA 
Telephone: 703-968-8460 

Kinh MUng Ph~t Dan 
9{.am 9Y£o 'B~n Su %£eli Ca Mau 9{j. Pfi4t 

Kinh thtra quf Ph4t Tfr. 

·~~~~~~~~~~~~~~~~~ 
· saoh.wqi thoarSong Me quay v~ Ba Giac, ngay chu thien cac timg hm tung r;Ii boa thc'lm 
muon s.tc cting dutmg Da"ng DQ.i Giic Thich Ca Mlu Ni Ph~ Din Sanh. TU'Ong !Jhft ng.ay 
trQng d~ cia D1h: Ph~, Trung Tam V~-H~ se long trQng cfr hanh • D~I l.E MlJNG 
P~ T DAN Iln thO' 2624, Ph4t .ijch ~44, theo chuang trlnh: 

* Chu NhiL ngay 14-5-2000 
10:30 Tma • ctrHANH DAI L~ MtJNG PHAT DAN . . 

• Y Nghia Ngay Khanh Din 
• Dai Lc! Tan Hoa Tmn Phat . . 
• Ti~ Vui Khinh Din 

Chling tOi tran trQng kinh thOng bao d!n quf Ph;)! Tfr chuang trinh D~I Il PH.;T DAN. 
511 tuang nha c:Ua toan th~ Ph~ Tfr trong ngay vui Khanh Dinse the! hi¢n <lltqc s.; kinh 
ngu'Ong va long bic!t an Di'ng TlrPHl.J THfCH CA MAU Nl P~ T. trong tinh th'in Tir Bi 
Hoan Hy }:Ioa H(Jp c:Ua nhiing ngirai con Ph~ thu'ln thanh. 
KfDh Thua Quy ~ Tfr, Nban ngay Huy Hoang Din Sanh «..'ila Dtic Ph4t chong tC>i xin kinh 
gUi den Quy Ph4t Tfr La thU' keu gQi d6ng g6p tti chanh ny ctrl Ch3nh •)i¢n V ~ H~h. kinh 
mong Quy Ph~t Tfr ~t tam hoan by c:Ung du'Ong ho•c phat tam cho mw;m tien trung ujp 
£)~ U Klufnh Din n'ly, Quy vj se bJo duQt nhi!u Pb11'6'c f)Ut:. nh.mu An 1..~ H~h Phdc. Va 
cl!y cbinh .11 di&n khOi cDu aia Quy Ph4t Ti' dUQC ghi danh dbi dm vau Danh Sach Sang l 4P 
Ch3nh D~n·v~ H~. · · 

Kinh ~y Da'ng D~ GiBe Tht! TOn Tir Bi gia h<) quy Ph~t Td' va Quy Quycn 1m)t mua Ph~· 
Din T'mh Tan~ Giac NgQ, va An L3nh H~ pbuc. 

Nam Mo Thuemg Hoan Ify B(') Tat Ma I Ia Tat 
Tnln Trqn~. 

COMPLAINANT'S 
EXHIBIT#28 



Date: 6/20/99 Time: 10:00 am 

Address: 7605 Bull Run Drive 
Centreville, VA 20 121 

Tax Map: 73-1 ((2)) 13 Zoning: R-C 

Subject:~ ~ ~ 
G-J~ ~\)\~. 

! // " ,If' /( 
Photographer: ~~/~.,_ __ .J!.--< . .-(\_/ '?\ . . ~:C..--& 7 

Sandra L. Hicks 
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Date: June 25,2000 Time: 9:00- 11:15 AM 

Address: 7605 Bull Run Drive 

Tax Map: 73-1 ((2)) 13 Zoning: R-C 

Subject: Vietnamese Buddhist Temple 

Photographer: 
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Date: June 25, 2000 Time: 9:00- 11:15 AM 

Address: 7605 Bull Run Drive 

Tax Map: 73-1 ((2)) 13 Zoning: R-C 

Subject: Vietnamese Buddhist Temple 

Photographer: .~--?l.~---Y ~ ~ 
Sandra L. Hicks 
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Date: June 25, 2000 Time: 9:00- 11:15 AM 

Address: 7605 Bull Run Drive 

Tax Map: 73-1 ((2)) 13 Zoning: R-C 

Subject: Vietnamese Buddhist Temple 

Photographer:~~ _,:(.'/~ 
Sandra L. Hicks 
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Date: June 25, 2000 Time: 9:00- 11: 15 AM 

Address: 7605 Bull Run Drive 

TaxMap: 73-1 ((2)) 13 Zoning: R-C 

Subject: Vietnamese Buddhist Temple 

Photographer: ~~ 4 ~ 
Sandra L. Hicks 
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Date: June 25,2000 Time: 9:00- 11: 15 AM 

Address: 7605 Bull Run Drive 

Tax Map: 73-1 ((2)) 13 Zoning: R-C 

Subject: Vietnamese Buddhist Temple 
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Date: 6/20/99 Time: 10:00 am 

Address: 7605 Bull Run Drive 
Centreville, VA 20121 

Tax Map: 73-1 ((2)) 13 Zoning: R-C 

Subject: '\J~ (~eLY 

~~~ 
~\)\(__( I / 

./. t' ' ,(} // 
Photographer~-;:~~,, -~:...v -A-A_,:. '-- .··'"'\ . .'<2..:...-i -,5'7 

Sandra L. Hicks 
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Date: 6/20/99 Time: 10:00 am 

Address: 7605 Bull Run Drive 
Centreville, VA20121 

Tax Map: 73-1 ((2)) 13 Zoning: R-C 

Subject: V~ (7~ cJ 
.~ rr-- \._1) ~ ~ \)\ lQ./ . 

' 

. . / // I 

<::::- / •• ·__ !) . . ,_/ (/··- . Photographer: _7-~-· ~&·---,:c .. .~_<..- '-...-.-- ' \ ... (,_.-<- -'-'·~; 

" Sandra L. Hicks 
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Date: June 25, 2000 Time: 9:00- 11: 15 AM 

Address: 7605 Bull Run Drive 

Tax Map: 73-1 ((2)) 13 Zoning: R-C 

Subject: Vietnamese Buddhist Temple 

Photographer:~~/~ 
Sandra L. Hicks 
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Date: August 6, 2000 Time: I 0:00- 11 : 00 AM 

Address: 7605 Bull Run Drive 

Tax Map: 73-1 ((2)) 13 Zoning: R-C 

Subject: Vietnamese Buddhist Temple 

4 / . 
Photographe. ~ J L<.....__/· .?( _g-----') 

Sandra L. Hicks · 
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Date: August 6, 2000 Time: 1000 - 11 :00 AM 

Address: 7605 Btlll Run Drive 

Tax Map: 73-1 ((2)) 13 Zoning: R-C 

Subject: Vietnamese Buddhist Temple 

4 . Photographer;_~0-o_t_4..._, 
Sandra L. Hicks 
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Date: August 6, 2000 Time: 10:00- 11 :00 AM 

Address: 7605 Bull Run Drive 

Tax 1\tlap: 73-1 ((2)) 13 Zoning: R-C 

Subject: Vietnamese Buddhist Temple 

Photographe~/ ~ 
Sandra L. Hicks 
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Date: August 6, 2000 Time: 10:00- 11:00 AM 

Address: 7605 Bull Run Drive 

Tax Map: 73-1 ((2)) 13 Zoning: R-C 

Subject: Vietnamese Buddhist Temple 

Photographe~h,._.; ~ A2:--<.. 
Sandra L. Hicks 
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VIRGINIA 

IN .THE CIRCUIT CPURT FOR FAIRFAX COON'l'Y 

- - - - - - - - - - - - - - - X 
JANE W. GWINN, FAIRFAX COtJNTY 
ZONXNG ADMINISTRATOR, 

Complainant, 

versus 

THANH VAN 'l'1UN, 

Respondent. - - - - - - - - - - - - -

Deposition of 

. . . . 

X 

CHANCERY NO. 163246 

Fairfax, Virgin~a 

TUesday, June 13, 2000 

mANK VAN TRAN, 

the respondent, called for examination by counsel on 

behalf of the complainant, pursuant to notice and · 

agreement, at the office of T. David Stoner, 12000 

Government Center Parkway, Suite 549, Fairfax, Virginia 

22035, beginning at approximately 2:07 p.m., before . . . . 

Deborah L. Natoli, a Verbatim Cou;rt Reporter and a Notary . . . 

Public .in and for the commonwealth of-Virginia at large, 

when there were present on behalf of the respective 

parties: 

• 
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1 Appeara~ees: 

2 On behalf of the complainant: 

3 T. DAVID STONER, ESQUIRE 
Assistant county Attorney, Fairfax 

4 12000 Government Center ParkWay 
Suite 5.49 

5 Fairfax, Virginia 22035 

6 

7 

a 
9 

10 

11 

12 

13 

14 

15 

16 

J.7 

18 

19 

20 

21 

22 

23 

(703) 324-2421 Fax: 324-3938 

On behalf of the respondent: 

LB CHI THAO, ESQUIRE 
2111 Wilson Boulevard 
suite 1oo . 
Arlington, Virginia 22201 
(703) 516-6688 

Interpreter: 

NGUYEN VAN TRI 
(703} 998-0579 PAGE: (202) 947-6666 
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Oeoonent 

Thanh Van Tran · 

EXHIBITS 

Tran Deposition Exhibit Number #1 
Tran Deposition Exhibit Number #2 
Tran Deposition Exhibit Number #3 
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P R 0 C E E D I N G S 

(Whereupon, the interpreter was duly sworn by the 

no~ary public. } 

MR. STONER: Before we begin .the 

deposition, Mr. Tri, could you explain for us on the 

·record some of your qualifications as an interpreter? 

INTERPRETER: Yes. I have been working as 

English/Vietnamese and Vietnamese/English interpreter for 

some 43 years. I start back in Vietnam in 1957. I used 

to .work for the U.S. Government in Vietnam for the 

military and also for the embassy. 

And then when I was drafted into·the South 

Vietnamese Army, I was assigned to the Armed For~e 

L~guage .School as ·an English instructor. Then I got 

in 1968 I was assigned ~o the prime minister's office as 

a translator, and I remained· in that position until the 

fall of. South Vietnam in 1975. 

I came here in '75, but for first five 

years I got a full-time job with the u.s. Book Exchange 

in Washi~gton, o.c., and something about 1984 I started 

working for the courts in the different jurisdictions in 

Fairfax County, in Montgomery County. But since 1986, I 

did full-time interpreter· for the D.C. Superior Court, 

-307-



1 

2 

3 

4 

5 

6 

7 

a 

9 

10 

11 

~ ~ 12 

13. 

14 

15 

. 16 

17 

18 

19 

20 

2l 

22 

23 

... 

·. 

5 

for Fairfax. Judicial Center. 

MR. THAO: Just quick.-- very. quick · 

question. How familiar are you with the Buddhism ln 

Vietnam? 

INTERPRETER: I'm not a practicing 

Buddhist, but I'm a Buddhist, but I don't know too 

much about Buddhism. 

MR.. THAO: I have no problem. 

MR.. STONER: All right. Just for the 

·record, this is Cynthia Bailey, a colleague of mine~ 

She's just here to observe. 

Whereupon,· 

1'HAN.ll VAN '1'RAN., 

.. 

the·respondent, was called f~r examination~ counsel on 

behalf of the complainant, and, having been first duly 

sworn by the notary public, was examined and testified a~ 

follows: 

EXAMINA.Tl:ON BY COUNSEL ON BEHALF OF TD COMPLAl:NANT 
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Q. 

Buddhist 

A. 

Q. 

A. 

Q. 

A. 

6 

., . 

As I understand it, Reverend Tran, you are 

Monk; is that right? 

Yes. 

Do you have any other occupation? 

No, sir. 

How long have you been a Buddhist Monk? 

Since .195:7:: . 
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1 

2 

3 

4 Q. As I understand it, you reside at 7605 

5 Bull Run Drive in Centreville; is that right? 

6 A. Yes. 

7 Q. And are you the only resident of.that .. 

8 dwelling? 

9 A. Yes. 

10 Q. What duties do you have as a Monk living .. 
11 at that location? r 
12 A. I just continue to pursue·my devotion to 

13 Buddhism, because while I was in Vietnam I could not have 

14 religious freedom. 

15 Q. I understand from your discovery responses 

1~ that you pray regularly three times a day;. is that right?· . 
. 

17 A. Yes, every day I pray three times. 

18 Q. ~s t~at a common practice a~ong Buddhist 

19 Monks to pray precisely three times a day? 

20 A. Yes, it's been tradition from the old days 

21 of Buddhism. 

22 Q. And do you pray at the same times each 

23 day --
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A. Pray at the same time each day, but 

under special circumstance whenever there was a -­

because of health reasons or because of other· cause, we 

may alter the time for praying. 

Q. Are you _familiar with the Vietnamese 

Buddhist Association, Reverend Tran? 

A. I came here in 1979, and by 1980 there 

were some people who came to help me, and also they -- to 

form the Buddhist Association. 

Q. And are you _presently the executive 

director or president of that organization? 

A. Yes,. on paper, and their president and for 

-- so far as work is concerned I am by myself. 

Q. So you are the only director who actually 

performs duties on behalf of the association; is that 

correct? 

A. Yes. I just perform my duties as a Monk, 

but I do not pay attention to the positions and to the 

out.side world. 

Q. What is the purpose of the Vietnamese 

Buddhist Association? 

A. Most of the Vietnamese residents here are 

Buddhist, but they don't have a place to worship. 
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. 
Q. Would it be correct to say that at least 

one purpose of the association was to form and operate a 

Buddhist Temple in the Vietnamese tradition? 

A. That's our aspiration ~hen we get the 

money. 
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Q. Does the association pay any of the 

expenses for the property at 7605 Bull Run Drive? 

A. Yes. The association did pay for the 

property at that -address because I live there, so I work 

for the association. 

Q. Do you have any other source of income 

personally? 

A. No, I have no other occupation. But 

sometimes some Buddhi~t has some death in the family or 

they would ask me to "come to perform the rights, so they 

g_ive some money and ~ live with that- money in the -·- I 
'!'· 

give that money for the association. 
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6 Q. 

12 

Are the association's records kept at 7605 

7 Bull Run Drive? 

a 

9 

10 

11 

12 

13 

14 

15 

16. 

17 

18 

19 

20 

21 

22 

23 

A. Yes. 

Q. Do you know whether the association is a 

tax-exempt organization? .. 
A. Yes. 

Q. Is that because it was formed for a 

reli.gious purpose? 

A. Yes. 

Q. Do you know.what expenses the association 

has incurred for building construction? 

MR.. THAO: What year are you talking 

about? 

MR.. STONER: I'm speaking generally in ·any 

particular. year .. 

THE WITNESS : Yes, I know •. 

BY MR.. STONER: 

Q. · What were those expenses for? 
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A. We rebuilt the garage. We can remodel 

renovate the inside of the building·. 

Q. This is the garage building on the 

property where you live? 

A. Yes. 

Q. Are vehicles kept in that building? 

·7 A. There ·used to be some v~hicles there, but 

8 not any more. We now use the place just for the worship. 

9 Q. When were vehicles last kept in the 

10 building? 

11 A. They were there until we knocked down the 

12 wall of the garage and repair the whole garage. 

13 . Q. Was that in -- · 

14 MR.. STONER: I'm sorry. 

15 MR.. THAO: Well, they did not knock down 

. 16 the wall. The wall collapsed. The Monk said that the 

17 wall collapsed, and that's why he rebuilt the garage. He 

18 didn't knock down the wall. 

19 

20 

21 

22 

23 

BY MR. STONER: 

Q. Was that work on that building in 1989? 

.MR. THAO: He said 1989. 

BY MR. STONER: 

Q. Was the work done in 1989? 
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2 was about in 19~9 or '90. _ 
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Q. Can you describe for me wha~ the in~ide of ·. 

17 the garage looks like? 

18 

19 

20 

A. 

Q. 

A. 

In the garage I have the statu~ of Buddha .. 

Is there anything else in the garage? 

There was also· alters as -- al.ters , 

21 according to the Buddhist tradition. 

22 Q. Are the alters there for you, or for 

~3 others who would come to the garage? . 
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A. It was mainly for my own use, but later 

other people came·and prayed at the alters. It's like 

the tradition in Vietnam whenever some people see a 

Buddhist Monk, they will come to visit him and to pray 

with him. 

Q. As I understand it, the day when most 

people come to your property is on Sunday; is that right? 

A. Yes, usually they come on Sundays. 

Q. Do yo~ know why that tends to be the day 

when most people come? 

A. I think because on weekdays most people. 

have to work, and on Sundays the people go to church or 

the temple .. 

Q. Do you know why you don't have the same 

numbers of people coming on Saturdays? 

A. I don't know why, because whoever want to 
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come to my place may come, .and I don't know why. 

Q. Do you know how people know .that you are 

at this location? 

A. Because there are not many Vietnamese 

Buddhist Monks in the community, and I have been present 

·at some ceremonies and gatherings in the community, and 

the wo~d spread· B::i:ound· and peopl_e ~ow where I live. 

Q. When people come to your garage, how do 

they participate with you in what it ~s you do there? 

A. Because they know at the time I come there 

to pray, so they would come to sit or to meditate there. 

Q. So they will sit and meditate as you pray; 

is that right? 

A. Sometimes I pray. Sometimes I just 

meditate. 

Q. Do you sometimes -- let me strike that. 

I understand from your discovery responses 

that you sometimes read from sacred texts as well? 

A. Yes, I have m~y, many Buddhist books, and 

sometimes I have to read the Buddhist -- the teachings 

from Buddha from these books. 

Q. Do you read aloud? 

A. Yes, sometimes I have to read loud, so I'd 

-319-



.--... 

-. 

18 

1 ·go to get some quiet in my mind. 

2 MR. THAO: Let's go off the record for a 

3 moment. 

4 {Discussion held off the record, not reported by 

S the"court reporter.) 

6 BY MR. STONER: 

7 Q. If I understand correctly, Reverend Tran~ 

8 when you do what is sometimes called praying, you are 

9 reading from the sutra, from the sacred text; is that 

10 right? 

11 

12 

13 

14 

A. 

Q. 

A. 

Q. 

15 in the garage? 

16 A. 

Yes. 

And do you read aloud? 

Sometimes aloud, sometimes not. 

Am I correct that there is a sound system 

Yes, there is a sound system in the garage 

17 because sometimes we have large gatherings of hundreds of 

18 people, ~o we want everybody to be able to hear. 

19 Q. so on those occasions, will you use a 

20 microphone so that people can hear you when you're 

21 praying or reading? 

22 A. Yes, I use a mi.croP.hone because I don't 

23 have a loud voice. 
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19 

Q. Co you use the microphone on ordinary 

Sundays? 

A. Sometimes I use a microph~ne when there 

are several dozen people, but if the crowd is less than 

lS or 20 people I wouldn't n~ed the microphone. 

Q. How many people come to the garage on a 

Sunday -- on an ordinary Sunday morning? 

A. Between 20 to 30 peo~le. 

.. 

Q. There are no bathrooms in·the garag~? 

A. No, there's no bathroom in the garage 

. because I want t·o have the place to be by itself like -in 

the church is separate fr9m the house where the priest 

stays. 

(Break at apprC?ximately 2:55 p.~., with deposition 

testimony resuming at approximately 3:27p.m.) 
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BY MR.. STONER: 

Q. Reverend Tran, I'd like to briefly review 

the ownership of the property over the last several 

years, and when I say "the property," of course I mean 

the property where you live at 7605 Bull Run Drive. 

When the Vietnamese Buddhist Association 

acquired the property, did you go to live there at that 

time? 

A. At the time, I live on Lee Highway. There 

were one or two people living there. 

Q. On Lee Highway? 

A. There were one or ~wo people at the 

property, but I was still living on Lee Highway and moved 

there about one year later . 

Q. So you moved to Bull Run Drive in 1989? 

A. 

Q. 

Yes. 

Now, it appears that the Vietnamese 

18 Buddhist Association conveyed the property to you in 

19 1993; do you recall that? 

20 A. Yes. 

21 Q. Why did the association convey the 

22 property to you? 

23 A~ Well, because it was the association's 
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21 

plan to build a temple, but they could.not build at that 

locat.ion. So they just let me live at that property. 

Q. The association had intended to build a 

temple on the Bull Run Drive property when it bought it? 

A. Yes. 

Q. When you speak of the temple that the 

association wished to build, what do you mean? Wh~t kind 

of structure? 

A. They intended to build a temple -- a 

Buddhist Temple like ones in Vietnam with beautiful curve 

roofs, but they were not able to do it. 

-323-



•. 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1l 

12 

13 

14 

15. 

16 

17 

18 

23 

Q. When did groups of people start visiting 

19 the pr~perty on Sundays? 

20 MR.. THAO: I think that the translation 

21 was not very clear. Mr •. Stoner's. question was when do 

22 they start to come -- what year did people start to come 

2 3 on S:unday. . 
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Let me clarify that. He thought that you 

were asking him what time on Sunday the service is 

beginning. 

MR. STONER: I understand. 

THE ~ITNESS: It was about 1990. 

BY MR. STONER: 

Q. Have the numbers of people visiting the 

property on Sundays changed significantly since 1990? 

A. . · Well, there were no significant 'change in 

the number of people visiting the property·on Sunday, 
.. 

except on special occasions like on the anniversary of 

the death of my father.or my master, there were more 

people than usual. 
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.. 
MR. STONER: Reverend Tran, I'm handing 

you Deposition Exhibit Number l. Please·look at the 

document, and ~hen you've had a chance to review it let 

me know and I'll ask you some questions about it. 

(Brief pause • ) 

BY MR. STONER: 

Q. Do you reco·gnize that document, Reverend 

Tran? 

A. Yes. 

Q. What is it? 

A. It is for the new year. 

Q. The new year is known as Tet; "is that 

right? 
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A. Yes. "1 

2 

3 

4 

5 
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9 

Q. What is the ceremony -- just very briefly, 

10 

11 

"the ceremony described for January 16th? 

A. They commemorate the --

MR. THAO: Enlightenment of Buddha. 

BY MR. STONER: 

Q. Does that celebration or ceremony always 

come two weeks before Tet? 

A. Yes. It's part of the Tet -- the new year 

c~lebration. 

Q. What is the ceremony listed for February 

12 . 13th? 

13 A. This is for the prayer for the new year. 

14 Q. What is generally .involved in these 

15 ceremonies? What sorts of activities? 

16 A. We just read the teachings of Buddha and 

17 pray. 

18 Q. Is that true for each of the ceremonies 

19 listed in this Exhibit 1? 

20 A. Yes, it's.all similar. 

21 Q. Do you recall generally how many p~ople 

22 attended these ceremonies? 

23 A. Several -- for the first ceremony it was 
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between 70 or eo to 100 people. 

Q. That was for the ceremony on·January 16th? 

A. Yes. 

Q. And how many for the one the following 

we~k on January 23rd? 

A. Between about SO and 60 people. 

Q. And how many people came to the propertY. 

for the Tet ceremony? 

A. It's hard ~o say, but I would estimate 

between 300 and 400 people. Sometimes attended sees much 

less if it snows. 

Q. How long do these ceremonies last? 

A. Just one.hour. 

Q. Is that true for each of the ceremonies 

listed? 

A. Some ceremonies last 45 minutes. Some 

last only 30 minutes. 

MR.. THAO: Let me clarify something, if I 

may. On the Tet's Liberation, you said that there were 

300 to 400 people who come on that day. 

Do they come at one time, or do they come 

spread out all day long? 

THE WITNESS: The people, they don't come 
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all at one time. They -- some come early and then went 

home, and then others came. 

MR. THAO: That's for the new year day? 

THE WITNESS: Yes. This is for the Tet . 

BY MR. STONER: 

Q. How many would you estimate came for the 

ceremony itself at 11:00 p.m.? 

A. It was about 300 -- 300 plus. The crowd 

is depending on the weather. 

.. 

-329-



..... 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 ,-...., 
12 

13 

14 

15 

··. 16 

17 

18 

19 

20 

21 

22 

23 

~ 

29 

Q. Co you recall how many people attended 

during the ·Chanting of the Mantra and the new year 
.• 

praying on the first three days of Tet? 

A. · Three days? 

MR. THAO: You mean for each day of the 

three days --

BY MR. STONER: 

Q. Each day during the chanting and praying 

at 10:30? 

· A.- On which day? 

Q. Well, let's start with the first day, 

Monday, the first day of Tet. Co you recall how many 

people, generally? 

A. If the day.f~ll on the weekend, then may~e 

70 to 80 people would come a day, but they didn't come 

altogether 

MR.. STONER: I was mistaken actually. I 

was reading February 4th as Sunday, and obviously it was 

Friday. I apologize. 

. BY MR. STONER: 
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Q. Oo you recall how many people attended the 

ceremony on Feb~ary 13th? 

A. Maybe 70, 80 to 100. 

Q. Let me .step back to the second day of Tet, 

which I understand would have been sunday, February 6; is 

that right? 

A. Yes. 

Q. How many people attended 'the 1·0 :30 

ceremony on that day? 

A. The 10:30 ceremony -- all day Sunday? 

Q. Yes? 

MR. THAO: The second day of Tet is 11:00 

a.m. Mr. Stoner is asking you how mariy people attended 

the second day of Tet·at the 11:00 a.m. ceremony. 

MR. STONER: This says 10:30. 

MR. THAD: It says 11:00. 

MR. STONER: Oh, okay. I'm looking at a 

translation and my translation is wrong. I see, okay. 

MR. THAO: On the second day of Tet, how 

many peopl~ attended the service. 

THE WITNESS: About 70 to SO. 

BY MR. STONER: 

Q. And, finally, the February 20th ceremony. 
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1 How many people attended that? 

2 A. Between SO to 80, 90 peopl~. 

3 Q. Am I correct that the second. line of the 

4 heading on this document refers to the property as the 

5 Van-Hanh Center? 

6 A. Yes, and it's ·also on the logo for the 

7 center. Because for the. first line in English is the 

8 Vie.tnamese Buddhist Association. 

9 

10 

11 

Q. 

A. 

What exactly is the Van-Hanh Center? 

Van-Hanh is the name of late superior·Monk 

in Vietnam, and it was also a name of the Buddhist city 

12 · in Vietnam. 

13 Q. What does that name designate? Is it the 

14 entire property, or is it a particular s-tructure on the 

15 property? What exactly is the Van-Hanh Center? 

16 A. Van-Hanh Center was used because there 

17 ~.ere all three of. us, l:he Monks, living there. We used 

18 to attend the Van-Hanh School in the city, and we just 

19 use that name. 

20 

2i 

22 

23 

Q. Is it a designation for the property at 

7605 Bull Run Drive? 

A. Yes, but actually we -- the main reason we 

used the word is because the two other Monks and myself,. 
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we all attended the university by that name. 

MR.~ THAO: I don' t know whether you get 

the idea. He said that you can call that as the Van-Hanh 

Center, but exactly he uses this name with two other 
I 

colleagues, just like a small alumni association of. 

three, so they call the group the Van-Hanh, which is the 

na~e of the center ~hey went to in Vietnam. 

BY MR. STONER: 

Q. Could you read for me the next-to-last 

paragraph on Exhibit 1, the entire·paragraph? 

MR. STONER: Have him do it, and he can do 

it by sentence~by-sentence; whatever works best ·for you. 

THE WITNESS: 11 We'd like to take this 

opportunity to appeal to the generosity of all Buddhists 

.and especially those who have the ashes of the family 

members in the temple. We'd like to ask you to give to 

the temple $5 or $10 each month to help the temple~ ~­

nyour monthly contributions will ben -- •the development 

and the survival of the Van-Hanh Center.n 

MR. THAO: Now, where in here that you 

said there was the word nash" in here? 

INTERPRETER: That's the way I interpr~t 

it. 
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MR. THAO: There was no word in there that 

said "ash" in there .. You just have service for the dead 

relatives. There's.no "ash" --anything involving--

INTERPRETER: I' m. sorry. 

MR. STONER: Either way. I appreciate 

that. 

BY MR. STONER: 

Q. How do people donate toward the survival 

Qr subsistence of the temple? 

A. Well, they ask for the voluntary. 
I 

contribution of $5 or $10 a month, not necessarily ever.y 

month. 

Q. Do people give when they come to the 

temple? 

A. Yes, and sometimes the people just -- they 

come and they make the contribution. 

- ... : ....... . ...... .. ~ ... 
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1 BY MR. STONER: 

2 Q •. Is there a place where they leave their 

3 donation on the property, or how other than that do they 

4 give their money? 

5 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

We have a box. 

A collection box? 

Yes. 

And where is it? 

It's near the statue of 

In the temple building? 

In the garage. 
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10 

11 MR. STONER: Okay. Let me ask you to look 

12 at Exhibit 2. After you've had a chance .to read it, tell 
. 

13 me whether you recognize it. 

14 (Brief pause.) 

15 BY MR. STONER: 

16 

17 

Q. Do you recognize 

A. Yes. 

18 Q. What is it? 

it? 

19 A. This is for the birth of Buddha. 

20 Q. Ami co:r:rect that this is announcing the 

21 ceremony of Buddha's birthday on May 14th? 

22 A. Yes. 

23 Q. How many people attended this ceremony~ 
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A. 

Q. 

A. 

Just. a few hundred people. 

Is that --

It -- 100, 200, 300. It cannot be 

estimated more closely. 

Q. How long did the ceremony last? 

A. Between 45 minutes to one hour. 

36 

Q. Who receives -- who received these two 

notices, Exhibits 1 and 2? 

A. I gave that to some acquaintance for them 

to distribute these in the Vietnamese community. 

Q. Did you prepare these documents? 

12 A. I receive some·he~p, but I just base on 

13 the old documents to prepare • · 

14 

15 

16 

17 

18 

19 

·20 

21 

22 

23 

Q. 

A." 

Q. 

Based on documents from prior years? 

Yes, from prior years. 

Do you .recall for how many years you''ve 

sent out announcements such as these? 

A. About seven·or eight years. 

Q. And who is the person whose name is listed 

·at the bottom of the documents? 

A. It's mine.· 

(Discussion held off the record, not reported by 

the court reporter.) 
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1 BY MR. STONER.: 

2 Q. Will you send out similar announcements 

3 for the All Souls Day ceremony? 

4 A. Yes. 

5 Q. Will that ceremony be only on one day, or 

6 will there be a series of ceremonies including that but 

7 before -- let me try that again. 

8 Will there be other ceremonies around that 

9 time other than just the one on All Souls Day? 

10 MR. THAO: Let me rephrase it. 

11 On the All Souls Day, is that an all-day 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

celebration, or many days? 

THE WITNESS: Two days. 

MR. THAO: For the celebration? 

BY MR. STONER: 

Q. .Is it ~ Saturday and a Sunday? 

A. Sunday. 

Q. Two Sundays? 

A. Sometimes two Sundays. Sometimes one. 

Q. And in the past, how many people have 

attended those ceremonies? 

A. About 300 or 400. 

·Q. You mentioned that you gave these 

-338-



... 
\ 38 

l 

2 

3 

4 

s 

6 

7 

.8 

9 

10 

ll , ... , 
12 

13 

14 

lS 

~6 

17 

18 

19 

20 

2l 

22 

23 

announc_ements to an acquaintance. Was this an 

a~quaintance through the Vietnamese Buddhist Association?. 

A. Well, they were acquaintances, but they 

were not members of the association. 

Q. Are the ceremonies that we've been 

discussing held in the garage, or outside? 

A. It depends on the weather. When it's too 

cold, then ~he ceremony will be held in the garage. In 

fair weather, the people expect to be outside. 

Q. Am I correct that on occasion, groups of 
.. 

people ~ill come on busses to the property? 

A. Yes. On rare occasion, especially during 

the Tet holidays, there were the groups of people who 

came on the bus and spent about 15, 20 minutes. It's the 

Buddhist tradition that the Buddhists will pay a visit on 

New .. Year's ·Day tc:) the Monk. .This is like a day -- in the 

Vietnamese tradition, the students come to visit the 

teachers. 
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VIETNAMESE BUDDHIST ASSOCIATION 

TRUNG TAM VAN-HANH 
• • 0 

7605 Bull Run Drive, CentreviJI~ VA 20121 USA 
Telephone: 703-968-8460 

Chuc Mlrng Nam M6i 
9{.am !Mo J{oan %g 'Di L4c Ton ~ft4t 

K!nh tb11a qu! Ph.t TU', 
0 

Mimg Xuan An L~c, D6n Tet Qu! Htrong, D~ Bi~t don mim& Thi!n nicn ky mai. chung t6i thanb tam kinh 
ch11c qw Ph~ TU>ova gia quy61 mQI mila Xuan m6i nhi!u hlplh phtlc an vui. kict t11cmg nhtr y, va chan thanh 
cam ni~ cOng dti'c cua qui Ph~t Tli di nhi¢1 tam. g.idp do linh I han va o}ai V41 chn sv t()n t¥i ctia Trung Tam 
V~ H~. D6n mirng Xuan m6i. Trung Tmn V~ H~ se thic!t LH MUNCi DOC Pli~T Dl I.~C f)AN 
SANH, LE f:)ON GIAO TIIUA. vl L~ CUNG RAM THANG cHnNo. tlien chtr<mg trlnh: 

. . 
* Chu NbAt, ngav 16-I-2000- D~i I..~ t.>t)C PH~T THfCH CA THANH f)~O 

10:30 tnra - CU> hlnh f)ai Le f)ti'c Phat Thich Ca Mau Ni Thanh f)ao 
* Chu NbAt, ngay 23-1-2000- D~J L~ TAT NIP..N . 

o 10:30.tnra · - E:li banh £Jfi I! TA't Nien. tic!n cling TC) TiC:n ()~g Ba va chu I htlmg l.inh 
* ThD- Sau. ngay 4-2-2000 - D6N T~T MiJNG XUAN 

011:00 t6i 
0 

· - L..! D6n Giao Thira Mimg TC't den. Y Xuin Hoan IIy 
- Thq hll'Ong LQc Ph~t f)au"XuAn 

* MDilg MQt • MDilg llai. Mnng Ba T!t Trong ba ngay cfeu t:6 I! cau nguy¢n phU'Oc tanh nam mt~i. 
11:00 trua - L! T\lng Kinh Cling Ph~ Clu Pbll'ttc Lanh Nam Mc~i . 

"' Chri NhAt. ngay 13~2-2000 - E>~I J.,{;; KHAI fJAN Dl!QC SU CAU A~ flAt:J NAM 
10:30 tnra - Dlf.i I..c! Khai Dan Dliqc S11 Clu Ph11cic I #anh Nam M<no 

* Ttr ngay 14·2·200 dc!n ngay 19-2-:iOOO. m<'i t6'i h.ic 7:30, l\Jng kinh Dm.1c 
SU', dang s6' clu Phtt6c Binh An. giii saotrir h~ cho quy Ph$l Tfr. 

* Chu NhAt. ngilv 20-2-2000- tJAJ i..E CUNG RAM THANG Glf.;NG · 
0 o• 

10:30 trua - Cli H~h l)fi Le Cling Ram Thang c iicng <..au PhmR= Lanh An L"J.C 

Chilng tOi trart trQng ld'nh th~ng bao den q~i Ph¥! Tfr chtmng trinh Mrmg Xuam f)(>n Tct c:tia Trung Tam V q.O 
H~. d! chung ta c:Ung dang Jm c"lti nguy~n m()t nam mm d'iy phdc l']i an khang. 

0 

0 0 • 

Nhm day, chdng t~i thic!t tha ~u g9i tir tam l.-tia qui Ph•t Tfr va nhat la nhiing Ph~t Tfr da thu ph~:~ngo hmmg 
1inh than nhan tlf.i c~ua. xin qui vj hoan hy ph at :ram B~ f)~ ghlp c.ta cho chua m6i ·ahang $5 :ho'c $1 q df 
nuoi dtreng ngoi chua dLrqcosc5ng c6n lau dii. Sl! phattam d6ng gdp hang thang cua qur Ph~t Tfr Ia m<)l 
quyii djnh quan trvng cho 51! phattric!novl tbn 1~ cua Trung Tam V~ I lfnh. 

Nam M~ Thtrimg Hoan °1 Jy B<1 Tal 
Sakya Tri-Tu¢ 
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VIETNAMESE BUDpHIST ASSOCIATION 

TRUNG TAM VAN-HANH 
• • 

7605 Bull Run Drive, Centreville, VA 20121 USA 
Telephone: 703·968·8460 

. Kfnh M~g l'h~t Dan .. 
9{am Mo 'Bdn Stt fJ!i£cn ·Ca Mdu !J{j Pfl4t 

Kinh thua qul Ph~ Tli, 

· . Rmn th'"g Tu, ngay buy ho~g cua ·nhan Jo~. ·ngay 8nh sang ·Tu~ _Giac soi dtrbng cho chong . 
sanh V11'Q1 tboat Song Me quay v! Ba Giac, ngay chit th ic!n cac tiing trlri tung rai hoa thcl'l'll 
muon sac C11ng dtrbng Dang Dfi Giac Thfch Ca Mau Ni Ph$1 Din Sanh. T~tang nbd ngay 
trQng dfi Clia Dd'c Ph$1, Trung Tam V~-Htp1h se long lrQng eli hanh- D~I 1£ MCJNG 
P~ T DAN Jln thd' 2624, Ph4t .ijch ~44, lh~o chuang trlnh: 

"'Chu NbAt. ngay 14·5-2000 
10:30 Trua .• ctiHANH DAILE MtJNG PHAT DAN 

-Y Nghia Ngay Khinh Din . . . 
- Df.i U Tm Hoa Tam Ph4t 
- Ti~c Vui Kh8nh Din 

Cbting tOi tran·trQng kinh thOng bao dc!n qui Ph't Tfr chU'O'Ilg ·trinh f)~l JJj PH~T DAN. 
SIF tulmg nh6 ctia toan th~ Ph$1 Tti irong ng.ly vui I<hanh Din se the hic}n dlte]C s11 kfnh 
ngu6ng va long bi!t an Ding TUPHlJ THiCH CA MAU NI PH~ T. trong tinh thln Tir Hi 
Hoan Hy Hoa Hen) ctia nhilng ngUai con. Ph~ thuln tbanh. 
Kinh Thua Quj Pb$1 Ttl, Nban ngay Huy Hoang Din Sanh cua D1ic Ph$t chung t(')i xin kinh 
gUi ~ Quy Ph$1 TfrU thak!u gqi d6ng g6p tm ~hanb xiy ctt Chanh •)i¢n V;p1 Hf.Ilh. kfnh 
mong Quy Ph$! Tii nhi~t tam ho~ by cling dubng ho•c ph at tam cbn mlt<Jil ticn trnng dip 
D~ U Kh8nh Dan nly, Quy vj se ~ dLn;lc nlueu P.hu6c f)d'c. nlti~u An 1..~ Hf.Ilh P}Jdc. Va 
itay chinb la di~ khOi cflu aia Quy Ph$1 Tt dtrQ'C ghi danh ctm dOi ·vao Danh·Sacb Sang l.4p 

· Chanh Di~'VfD H~. · . . . . 

Kinh ~y Dang D2]-i Giic The!" TOn Til Bi g.ia h" quy Ph~t Tti va Quy Quycn mt)t mua Ph4t­
Din T"mh TiD, Gi*: N~Q, va An Linh H~ phdc. 

Nam Mo Thuimg Hoan Hy Bb Tat Ma 1 Ia Tat 
Tnln TrQn~. 

Sakya Tri~ Tu¢ 
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COMMONWEALTH OF VXRGlNIA 

IN THE CIRCUIT COURT OF FAIIG'AX COtJN'l'Y 

JANE W. GWINN, FAIRFAX COUNTY 
ZONING ADMXNIS~TOR, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Complainant, 

v. Chancery No. 163246 

THANH VAN TRAM, 

Responcien t. 

EESPONQENT' S CORBEC'l'ION OF THE TJW!SCRIPT 
OF HIS DEPOSITION

1
0N JUNE 13. 2000 

COMES NOW the Respondent and wishes to register the following 

corrections in the t~anscrip~ taken fr=m an oral deposition 

conducted on June ·13, 2000 . at the County Attorney's Office in 

Fairfax. 

- Page 7 , Line 17: Mr. Stoner's question was translatea as 

"Bow did you become· a Buddhist monk?" 

- .Page 8, Line 10: Mr. Stoner' s question was translated. as 

"What do you do at th3:t place?" 

- Page 9, Line 7: The witness' answer was: In 1979 I just 

arrived in tlUs c:ounb;y. By 1980 some people came to help me. ':his 

small group of pecple fol:Died an associ.ation amcng themselves. I was 
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in<:luded in this association but did. not unclerstand. and did not pay 

muc:h attention to it. 

- Page 9, Line 12: The witness' answer was : On paper I was many 

things, president,. chair.naan, etc:. Actually; in any·way, I have been 

the only person acting all alone. 

- Page 9,. ~ine 17: I simply practice my faith my own way and 

pay very little attention to sta~uses, positions, associations, as 

well as other worlclly matters. 

- Page 10, Line 22: The witness' answer was: Some people 

suggested this but until today nothing of that sort has been· done. 

- Page 11, Lines 3 - 4: the witness' answer was: We did not 
I 

fund raise to build any teJ19?le. · We were able .to c:ollec:t monies 

barely enough to c:over the daily basic: e~enses of the association. 

- Page 11, Line 14: the c:orrec:t word. was "RITES" instead of 

rights. 

- Page 11, Line 19: the witness' answer was: We keep telling 

ourselves that we would like to have a temple some time in the 

future. But, before we have available an· amount of at least 

$500, 000 to $1, 000 ,·000 we would not de anything, not even look for 

a.loc:ation for the building of suc:h temple. 

- Page 13, Lines 11 and 12: 1'he witness~ answer was: There 

were cars in the garage until · the walls collapsed. The walls 

collaps~ when we trie,c:i to repair the roof. The walls that 

c:oll.apsed requi.recl us to repair anc:l rebuil.d the entire garage. 
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- Page· 14, Line 19: ~he witness' answer was: I am a Buddhist 

monk. I live in that house and meditate and pray. It is 

traditional to call wnere a monk lives a temple. But, exactly, I 

should riot call II¥ house a. teuple because in everybod.y' s mind a real 

~ample is in ~ch larger size. It should be built somewhere else. 

- Page 15, Line 20: ~e correct word wa.s "AL~AR" instead of 

"alters" . 

. - Page 15, Line 22: ~e correct word. was 11 AL~AR'' instead of 

"alters". 

-Page 17, Line 23: ~e witness' answer was: Sometimes I read 

the Bible aloud in order to keep ~ focus and help me concentrate, 

fighting against.outside distuibances and attaining mental peace and 

quiet. 

- Page 31, Line 16: The witness' answer was: The name Van Banh 

Center was used only as. a keepsa.J.;e. Three of us monks who together 

attended a same Buddhist university in Vietnam 'happened to meet 

again in this country. That university in Saigon. was. known as the 

Van Bann Center for AdYanced Buddhist Studies. We three got the . . 

idea of calling my house in Centreville "Van Hanh Center" simply to 

commemorate our .old schC?Ql that we had attended together in. Vietnam. 

We· just borrowed the name as a souvenir. 

For the Respondent 
Thanh Van Tran 
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Le Chi Thao 1 VA State Bar I 21564 
Counsel for the Re~ondent 
2111 Wilson Blvd., Suite 700 
Arlington 1 Virginia 22201 
Tel: (703} 516-6688 

I 

CEBTIFIGATE OF SERVICE 

This is to ~ertify that a c~y hereof was served upon David 
Stoner, Assistant County Attorney, counsel for the Complainant 1 via 
facsimile at facsimile number (703) 324-2665 and in person in court 
this June 28, 2000 • · 

Le Chi Thao 

d 
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_.,.,, -IIIV'-'-.1 ..,, ._,_,VIII lllc.tV 

FAX COVER SHEET 

Wednesday, 28 June, 2000 12:25:54 AM 

To: David ~toner, Esq 
Attention: Assistant County Attorney 

Fax#: 703-324-2665 · 

From: LE CHI THAO 
Fax#: {703) 351-9292 
Voice: (703) 516-6688 

Fax:· 4 pages and a cover page. 
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\ ... 
VIRGINIA: 

lN THE CIRCUIT COURT OF FAIRFAX COUNTY 

JANE W. GWINN, FAIRFAX COUNTY 
ZONING ADMI~ISTRATOR. 

CompJatnaut, 

v. 

THANH VAN TRA.N, 

. Respondent. 

• • 
• • 

: !D Chancery No.163%46 

• • 

'OMPI .. AINANI,S FIRST SET OF IN1ERROGATORJES 

TO: Than Van Trm 
c/o Arthur T .K. Norris, Esquire 
I.e Chi Thao, Esquire 
Lc Chi Thao and. Associates 
2111 Wilson Boulevard, Suite 700 
Arlington. Virginia 22201 

Complainant, Jane W. Gwinn, fairfax County Zoning Administrator ('~he Zoning 

Administrator''), by counsel, submita the following intertogatorics to Respondent, Than VanTran. 

pursuant to Rule 4:8 of the Rules of the Supreme Court of Virginia, to be answered under oath 

and in writing within 21 days after service thereo£ 

lr'STRUCTIONS AND DEFINITIONS 

.. 

A. After the answer to each Interrogatory identify separately, and provide the location 

of, all SOutCC$ of information (whether documentary. human or otherwise) and all records 

main~aincd by you, or any other person or organization upon whom or which you rely in 

answcririg the Interrogatory or which pertain or r.:late to the information called for by the 

Interrogatory. 

-347-

COMPLAIN ANI'S 
EXBJBIT#33 



, 

B. Thc:sc Interrogatories are continuing in nature, pursuant to the Rules of the 

Supreme Court ofVirginia, so~ to require you to supplement your answers if you obtain further 

or dUI'erent information before trial. 

C. When knowledge or information in possession ·or a party is requested, such request 

includ9s the knowledge of the party's employees, officers, partners, aervanta, agents, 

representatives, business associates, investigators, the beneiicial ow~:ters of the property, their· 

agents, and unless privileged, such party's attorneys. If such information is unknown to the party 

or not in the possession of the party, then include the names and addresses ofanyperaon who 

might have such infonnation. 

D. The terms •you• and •your- refer to Thanh VanTran and the persons mentioned 

above in subparagaph C. 

E. ..The Property" means the property located at 7605 Run Run Drive, Centreville 

(Tax Map No. 73·1 ((2)) parce113) and described in paragraph 3 of the Bill ofComplainL 

F. "The Board" means the B~ard of Supervisors of Fairfax County, Virginia. 

0. ..The BZA" means the Board ofZonins Appeals of:Fdf!ax County, Virginia. 

H. ..The VBA" means the Vietnamese Buddhist Association. 

I. "The Buddhi~ religion" refers to the spiritual beliefs and practices of Thanh Van 

~· tdahayama Buddhism. and/or any such system of spiritual beliefs that is being observed on 

e Property. 

1. '-rhc Bill of Complaint" means the Sill of Complaint forDec:laratoi'y 1udgmcnt 

d Injunctive Relief tiled by the Zoning Administrator in this case. · 

K. "Inspector Setliff's Affidavit .. means the atlldavit attached to the Bill of Complaint 

Exhibit U. · 
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I 

L. The term 11identif)'," as used in these InteiT?gatories with regard to a per1on, means 

to give the full name, address and telephone number of such person~ .If you do not know the 

current. address and telephone number of such person, provide: any past addresses and phone 

numbers ofwhich you maybe aware. 

M. The term •finn• ~cans, without limitation. any finn, partnership, corporation. or 

other organization or entity. 

N. If you Interpose an objection of privilege to any of these Int~rrogatorics. specify 

the grOunds on which you base that claim. 

· JNT£RROGATORJES 

1. ldenti.l)' each person whom you expect to call as an expert witness at trial and, for 

each such person, state the subject matter on which the expert is cxpc~tcd to testify, the substance 

of the facts and opinions to which the expert is expected to testify, and a summary of the grounds 

for each opinion." 

llespoMc:: 

Xntezxogatpry NUmb•: ~~ Respondent bas not determined 
what experts, if any, he will call at trial. 
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2. Please provide a schedule of any wonhip, meditation, prayer, and/or any other 

such religious or spiritual activities occurring ~n the Property during any standard s~ven-day · · 

week and set forth the approximate number of people who would participate in each such 

~vity. 

Re~onse: 

:rnt.errosat:oxy Humber 2a There are no scheduled worship 
services during a standard week. Respondent prays three 
times a day, every day, but has extremely few visitors, 
except on sund~y. Prom mid-morning to mid-afternoon on 
Sundays, .a total of approximately l o to 40 people in the 
course the day may visit Respondent, speak with him, 
lis~en to or participate in the recitat!o~ o! rali9ioua 
tea~hings, or pray. 
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3. Please list _all dates throu8twut ~calendar year that have special significance or 

that warrant special observance or celebration in the Buddhist religion. 

Response: 

lntexxogatohr JVmb•x 3• There are three observed 
holidays,· the lunar new year, which is a secular holiday, 
observed on February 4, 2000; the Buddha's birthday, 
which was observed on May 14, 2000: and the nA1l souls' 
OayN, which is observed in late August . 

.. .-.------------:~ 
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4. Please describe in detail the activities that occur on the Property on Sundays and 

on each of the dates set tonh in Intenogatory No. 3. Without limiting your response, include the 

number of people who would visit the Property on such dates. 

Rosponao: 

Interrogataxr Number 4 r ·The activities on Sundays are as 
described in the response to Interrogatory 2. on the 
three major holidays mentioned in the response. to . 
Inter~ogatory 3, approximately 300 people throughout the 
course of the day may appear at the property tor an 
essentially social gathering. In the year 2000, smaller 
gathe,rings of about 10·0 people in the c:ou:se of the day 
were held on two of the Sundays prior to the ~ew year, 
1/1,/2000 and l/23/2000, and two Sundays a~tcrward~, 
2/lJ/2000 and 2/20/2000. 
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S. Please describe in detail the activities that occur in ~c garuge structure o~ the 

Property. Without limiting your response, include a description ofthe activities conducted in the 

structure ~n Sundays and on each of the dates set forth in Interrogatory No. 3. 

Response: 
; 

Intttrogato:y Humb•r St In the garage structure people 
may pray and listen to recitations of religious ~exts. 
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6. Describe the activities and uses conducted in th~ single-family dwelling on the 

Property. Without limiting your response. include a dcscriptionoofthe activities conducted in the 

dwelling on Sundays and on each of the dates set forth in Interrogatory No. 3. 
0 0 

Response: 

Inta:ro~atg:y N~mb~r f1 !n the single-family dw.elling, 
people may v~sit the Respondent, speat with him and with 
each other, and pay their respects to the Respondent and 
t:O BUddha. 
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, 7. Please identitY any oraanized groups that meet on the ~ropertY an average of at 

least once per month and/or on any of the dates set forth in Interrogatory No.3. 

Response: 

xnto:xogatotl Humber ~ There are no organized groups 
that meet oa the property. The Vietnamese Buddhist 
Association exists on paper, ~ut has no membership, and 
nothing that occurs on the property is based on 
membership in any organisation. 
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8. Identify each person who has knowledge ofthe activities occwring on the 

Property, including those occuning on Sundays ancl on ~ch of the dates set forth in Interrogatory 

No.3. 

Response: 

tntg;ro;atoh¥ NUmb•: •• The respondent has knowledge of 
the activities. Otherwise, see the objection ~o this 
interrogato:y. 
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9. Describe the history. purpose, membership, and leadership of the VBA. Without 

limiting your response, identifY the members and officers of the VBA and state when and for 

whai purpose it was Conned; when and where it meets; what, if any, real or personal property it 

owns; and on what basis, if any. the VBA or its property is exempt from taxation. 

Response: 

Intarrogatory lp~•r l1 The VBA is a District of 
Columbia non-profit corporation formed in 1980 for the 
purpose of operating a Buddhist temple and receiving 
donations; it does not havo me~tings; it does not own 
real or personal property· except for cash: the property 
at issue belongs to the respondent. The VBA is tax­
exempt under sect :Lon SOl (c) (3) • · 
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10. Identify each person who resides on the Property and, for each such person, state 

~hether he or she is a Buddhist monk; how long he or she has lived on the Property, what 

language(s) he or she spcaksi and in which language(s) he or she is fluent. 

Response: 

Interro;•te:y mtmber 10• Only the Respondent resides on 
the property.. He is a :Buddhist monk and has resided 
there since 1989~ He is fluent in Vietnamese only. 
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11. Please identify all persons who visit the Property for ~eligious, prayer. spiritual, 

and/or worship activities an average of at least once per month. 

Response: 
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.. 
12. Identuy ~h person you intend to call as. a fact witness in the trial of this case, 

and state in detail t_hc subj cct matter. of each witness's testimony. 

Response: 

Interrotato:r RUmhar 121 Respondent haa not identified 
fact witnesses to be called. 
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JANE W. GWINN, FAIRFAX COUN1'Y 
ZONING ADMINISTRATOR 

By: ___ ~reJ=·;.,;;;.~.....;;;;;~· ;...,s_~--
counsel 



, DAVID P. BOBZIEN 
COUNTY ATTORNEY 

ElY.~ ~~~ 
T. David Stoner (VSB No. 24366) 
Assistant County Attorneys 
12000 Oovcmment Center Parkway. Suite S49 
Fairfax, Virginia 22035..0064 
(703) 324-2421 
Counsel for Complainant 

CERTIFJCATE OF SERVICE 

I hereby certify t~:Jat on the 28th day of Apri12000 a true copy ofth~ foregoing document 

was mailed, first·class postage prepaid, to: . 

Arthur T .K. Norris, Esquire 
Le Chi Thao, Esquire 
Le Chi Thao and Associates 
2111 Wilson Boulevard, Suite 700 
Arlington. Virginia 22201 

• 

:\STONER\TR.AN\Diacoveey\Requcsta\fnrmasatoria l.doc 
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nT TKI CillCVJ:'l' CO'C'I.~ or !'AJ:R.J'AX CO'tm'n' 

JANE W. GWr.NN, FAIRFAX COUNTY 
ZONING ADMINISTRATOR, 

) 
} 
} 
} 
) 

v. 

Complainant, 

Respondent·. 

} Chancery No.: 163246 
) 
) 
) 
) 

OATK TO AH$WERS TO XHTIBBQGATOIZJa 

I, 'l'han Van· Tran, Respondent, hereby state under oa.th that: 

1.· I am the same Than van Tran who answered the 

Complainant's First Set of I~terrogatories, the answers to which 

are attached hereto. 

2. The answers to said interrogatories are true and 

correct to the best ot my knowledge and ~alief. 
. /? .I I 

~1-==?-L(:--lw_J 
Ttlanhvan 'l'ran 

STATE OP VIRGI~IA, 

COON'n OF /t8L.•NGJ IOJ'\) , to wit: 

Personally appeared before me this 3Uday of 
&A~ , 2000, Than ·van Tran, who subscribed his name 

to the torgoi~g and made oath that the statements coneai~ed in 
said answers are true and correct to the be of his knowledge 
and belief. · 

My Conunission Expires: AfRI'- :Jp z oct 
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VIRGINIA: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

JANE W. GWINN, FAIRFAX coUNTY 
ZONING ADl\fiNISTRATOR, 

Complainant, . 

v. 

THA.NH VANTRAN, 

Respondent. 

. • 
0 
0 . . 
0 
0 

In Chancery Nool63246 

COMPLAINANT'S FIRST REOUESTS FOR ADMISSION 

TO: Than VanTran 
c/o Arthur T .K. Nonis, Esquire 
Le Chi Thao, Esquire · 
Le Chi Thao and Associates 
2111 Wilson Boul~ Suite 700 
Arlingtori, Virginia 22201 

Complainant, Jane w. ~Fairfax County Zoning Administrator ("the Zoning 

Administrator"), by counsel, pursuant to Rules 4:1 and 4:11 of the Rules of the Supreme Court of 

Virginia, _requests that Respondent, Than van Tran C'Tranj, within 21 days after service of this 

request, admit or deny the truth of the following statements. 

·INSTRUCTIONS AND DEFJNmONS 

A These Requests are continuing in nature, pursuant to the Rules of the Supreme· 

Court ofVu-ginia, so as to require you to supplement your answers if you obtain.further or 

different infoxmatimi before 1rial. 

B. When knowledge or infollllB.tion in possession of a party is requested, such 

request includes the knowledge of the party's employees, officers, partners, servants, agents, 

-363- COMPLAINANT'S 
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representatives, business associates, investigators, the beneficial owners of the property, their 

agents, and unless privileged, such party's attorneys. 

c. The documents refeued to in these Requests were ~d--delivered to yoi.tr counsel 

as Complainant's exhibits on June 28,2000. 

D. The terms -you•. and ')tout' refer to Thanh van Tran and the persons mentioned 

above in paragraph B. 

E. "The Property" refers to the property located at 7605 Rull Run Drive, Centreville 

(Tax Map No. 73-1 ((2)) parcel 13) and described in paragraph 3 of the Bill of Complaint 

F. "The VBA" means the Vietnamese Buddhist Association. 

REQUESTS FOR ADMISSION 

1. The document provided to you as Complainant's Exhibit 1 is an authentic and 
. . 

genuine copy of a deed dated July 28, 1988, conveying the Property from Laurence D. Rowley 

and Edith H. Rowley to the VBA. 

2. The document provided to you as Complainant's Exhibit 2 is an authentic and 

genuine copy of a deed dated April23, 1993, conveyin~ the Property from the VBA to you. 

3. The document provided to you as Complainant's Exhibit 3 is an authentic and .. 

genuine copy .of a deed dated October 10, 1997, conveying. a one-percent ownership interest in 

the Property to Kim Lieu Phan. 

4. The c:locument provided to you as Complainant's Exhibit 4 is an auth~c and 

genuine copy of a deed dated March 30, 1999, conveying Kim Lieu Phan' s one-percent 

ownership interest in the Property to you. 

5. The documen~ provided~ you as Complainant's ExhibitS is an authentic and 

genuine copy of Fairfax County Zoning Map No. 73-1. 
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6. The document provided to you as Complainant's Exhibit 6 is an authentic and 

genuine copy of a statement submitted by Le Chi ~, attorney for the VBA, in conjunction 

with the VBA' s 1989 special permit application for the Property. 

7. The document provided to you as Complainant's Exhibit 7 is an authentic and 

genuine copy of the "Special Use Permit Plat" submitted by or on behalf of the VBA in 

conjunction with the its 1989 special permit application for the Property. 

8. The document provided to you as Complainant's Exhibit 17 is an authentic and 

genuine copy of the "Special Permit Plat'' submitted by or on behalf of the VBA in conjunction 

with the its 1994 special pennit application for the Property. 

9. The document provided to you as Complainant's Exhibit 19 is an authentic and 

genuine copy of a letter dated November 14, 1994, from Lynne 1. Strobel to Virginia Ruflher in 

· conjunction with the the VBA' s 1994 ·special permit appijcation for the Property. 

10. The document provided to you as Complainant's Exlubit 20 is an authentic and 

· genuine copy of a letter dated February 20, 1995, from Lynne J. Strobel to Virginia Ruffher, 

with an_ enclosed letter dated February 14, 1995, from you to Virginia Ruflher. 

11. The document provided to you as the second page of Complainant's Exhibit 2Q , 

is an authentic and genuine copy of a letter~ February 14, 1995, from you to Virginia 

Ruffner. 

12. The document provided to you as Complainant's Exhibit 21 is an authentic and 

genuine copy of a sPecial permit affidavit filed in conjunction with SP-95-Y -021. 

13. The document provided to you as Complainant's Exlubit 27 is an authentic and 

gen$e copy of a flyer prepared by you announcing, among other things, ceremon:les being 

performed on the Property in conjunction with Tet in the year 2000. 

' .. 
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14. The document provided to you as Complainant's Exhibit 28 is an authentic and 

genuine copy of a flyer prepared by you announcing, among other things, ceremonies being 

performed on the Property in conjunction with the Buddha's birthday in May 2000. . 

15; The document provided to you as Complainant's Exhibit 29 is an authentic and 

genuine copy of the contents of an Internet webpage located at the following Internet address: 

http://sinthuc.org.~oc/vanbanh htm. 

DAVID P. BOBZIEN 
COUNTY ATTORNEY 

B~~~~ 
T. David Stoner (VSB No. 24366) 
Assistant Couney Attorney 
12000 Government Center Parkway, Suite 549 
Fairfax, Virginia 22035-0064 
(703) 324-242~ . 
Counsel for Complainant 

JANE W. GWINN, FAIRFAX <;:OUNlY 
ZONING ADMINISTRATOR 

CERTIFICATE OF SERVICE 

I hereby certify that on the 7th day of July 2000 a ~e copy of the foregoing document 
was mailed, fhst-class postage p:epaid, to: 

Arthur T .K. Nonis, Esquire 
Le Chi Thao, Esqujre 
Le Chi Thao and Associates . 
2111 W"llson BQulevard, Suite 700 
Arlington, Vnginia 2f201 

~s~ 
T. David Stoner 

N:'STONER.\TRAN\Discovezy\R.equesu\Request for admjs.crious l.doc 
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Vl:R.GDlll: 
IN THE Cl:R.ClT.J:T COURT OP FAXR.FAX COUNTY 

JANE w. GWINN I FAIRFAX COUNTY 
ZONING ADMINISTRATOR., 

Complainant, 

v. 

Respondent. 

) 
) 
) 
) 
) 

) Chancery No.: 163246 
) 
) 
) 
) 

ReQ1Jests for admission 1 throus;h 15: Admitted. All other 
objections preserved. 

Respectfully Submitted, 
Than van Tran 

Byr~ -
L ~64 
Arthur T. K. Norris, VSB.No. 32536 
Le Chi Thao and Associates 
2111 Wilson Boulevard 
suite 700 
Arlington, VA 22201 
(.703) 528-6221 
Counsel for Defendant 
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VDtGINU: 
IN TRE CIRCUIT COtmT OP PUUAX COmrrY 

JANE W. GWINN, FAIRFAX COUNTY 
ZONING ADMINISTRATOR, 

Complainant, 

v. 

THANH VAN TRAN, 

Respondent. 

) 
} 
) 
) 
) 

) Chancery No.: 163246 
) 
) 
} 
) 

CBJTIFICJTB OY SBRVICB 
I hereby certify that a true ~y of th~forgoing Answer to 

Requests for Admission was this 7.1.:.. day of J {;f G 't , 2000, 
mailed first class, postage prepaid to: 
Counsel for the Complainant, T. David Stoner, 1200 Government Center 

Suite , Fairfax, Virginia 22035-0064. 

Arthur T. K. Norris, VSB No. 32536 
Le Chi Thao and Associates 
2111 Wilson Boulevard 

· suite 100 
Arlington, VA 22201 
{703) 528-6221 
Counsel for Respondent 
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VIRGINIA: 
r 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

JANE W. GWINN, FAIRFAX COUNTY 
ZONING ADl\'DNISTRATOR, 

Complainant, 

v. 

THANH VANTRAN, 

Respondent. 

In Chancery No.163246 

FlNAL DECREE 

THIS CAUSE came before the Court for trial on Auguit 10, 2000. on the Bill of Complaint 

for Declaratory Judgment and .Injunctive Relief filed by the Complainant, Jane W. Gwinn,.Fairfax 

County Zoning Administrator ("the Zoning Aciminisuatot'), against the Respondent Thanh vait Tran 

('~c~ondeni');and 

· · IT APP~G TO THE COURT that the property that is the subject of this F'mal Decree is 

located ~t1605 Bull Run Drive, Centreville. Virginia, is shown on the Fairfax County Real PropertY 

Identification Map as Tax Map No. 73·1 ((2)) parccl13 lthe subject propert)l'), an~. is owned by the 

Respondent; and 

1T FURTHER APPEARlNG TO THE COURT that this is an action brought by tho Zoning 

Administrator against the Respondent for violations of § 2·303(1) of the Fairfax County Zoning 
. . 

Ordinance' (''the Zoning Ordinance'') by bis usc of the subject property as a place ofwoiSbip without · 

an approved Group 3 Special 'Pennit; and 

IT FURTHER. APPEA.RJNG TO THE COURT, after considering the pleadings, the evidence, 

the authorities, and the ugumcnts of counsel, that the Zoning Administrator is entitled to the 

declaratory judgment and injwtetive relief she seeks; now, therefore, it is hereby 
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ADJUDGED and DECREED, for the reasons stated from the bench on August 1 o. 2000, and 

reflected in the attached transcript, which is incorporated herein by reference, that: 

1. The Respondent's uso of the subject property as a place of worship without an 

approved Group 3 Special. Pcnnit is in violation of§ 2·303(1) of the Zoning Ordinance. 

2. The Re$pondent, his tenants, lessees, and/or assigns, and all others using the 

subject property shall. within 30 days .fiom the entry of this Final Decree, cease the use of the 

subject property as a place of worship and permanently remove to a lawful site all items related 

solely to such usc, including but not limited to the shoe racks, collection box, and speaker 

system. The Respondent shall not resume such use unless and until he has secured the approval 

of a valid Group 3 Special Pcmtit allowing it. Specifically, the Respondent shall not do or allow 

to be done any of the following: 

A. Use the garage structUre, the residence, or any other portion of the subject 

property as a place of worship, meeting hall, or other place of assembly 

without the proper approval(s) from all necessary authorities. 

B. Advertise the subject property. by any medium. as a place of worship, 

meeting hall, or other place of assembly. 

C. Use the subject property formemorial services, weddings, or other 

worship services. 

4W:Siele 9bi) 01 uthcuimi* aetivilias aG mea= +ban oDcc a ~·eak. 

3. Tbis Final Dccrcc does not auiliorize the usc oflhc 3Ubjccl property for 1111Yll3C.'I 

not otherWise permitted by the Zoning Ordinance. 

2 ' .. 
"!J' 

-370-



I ' 

-~)? ·-=--:r:l 

4. The Zoning Administrator and/or her agents are allowed, for two yean from the 

date of this Final Decree. to enter the subject property to ensure that the Respondent has 

complied and continues to comply with the lenDS of this Final Decree. 

5. The Respondent. his agents, employees, tenants, and any successors-in-interest are 

pemancntly enjoined from using or permitting the subject property to be used in violation of this 

F'mal Decree or Zoning Ordinance § 2·303(1). 

6. The Clerk oftheFaimx County Circuit Court shall record a copyofthis Final Decree 

among the land records of Fairfax County to give notice of the prohibitions and resbictions 

contained herein to my successors.iu-interest or the Respondent and indc:x this Final Decree as 

foUows: 

GRANTOR.: 'Ibanh Van Tran 

GRA.NI'EES: ·Jane W. Gwinn; Fairt'ax County Zoning Administrator 

AND :rHlS CAUSE IS FINAL 

ENTERED this e:r day of ~ -r 2000. 

Br. Kt~An::;.....l/. A~ 
KATHI.EENH. MACKAY, JUDGE 
r~AX COUNTY cm.CUIT COURT 

WE ASK FOR THIS: 6:,"')c.c.S. ifT ~¥\\" ~'fi\P\...f\l~~'N""'t' c~ e.c.~_r.o ,_~,.._ 
-r~ E. Olil.-tt"noN oct' ~e '- AS"'T .SS:-N""TI!11lc.&. o'F Tf\'t .. rr-

~'M ~.,; ... ~- \T ~~\..'0 F~c.\ '-'""T~-,-e:, --n-\"e. ~'f"\fll..lAAG$. 
D.A: P. BO~ \N\"T~ ""'N() j':.whit.tt:.JW\Et\\'1'" aF """T;-\'1::, Qj;.c::~£:£. 
COUNTY AE'ORNEY . (;!u11 A1f~ 

B~ ,-~~ 
T. David Stoner (VSB No. 24366) 
Assistant County Attomey 
12000 Government Center Parkway, Suite 549 
Fairfax, VirgiDia 22035-0064 
(703) 324-2421 
Counsel for Complainmt 

3 
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LE CHITHAO &ASSOCIATES 

By.~ 
Arthur T .K. Ncmis. Esquire (VSB No. 32536) 
Lc Chi Thao, Esquire (VSB No. 21564) · 
2111 Wllson Boulevard, Suite 700 
Arlingtou, Virginia 22201 
(703) 528-6221 
Counsel for Respondent 

4 
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VIRGDTIA: 
IN THE CJ:RCUIT COURT OF FAJ:RF.AX COUNTY 

JANE W. GWINN, FAIRFAX COUNTY 
ZONING ADMINISTRATOR, 

complainant, 

v. 

THANH VAN TRANI 

Respondent. 

) 
) 
) 
) 
) 
) Chancery No.: 163246 
) 
) 
) 
) 

RESPONPENT'S OBJBCTXOHS TO !INAL.DECREE 

1. Respondent incorporates by reference all of his objections 
to the proceedings set forth in his Answer,·· his. Pretrial Brief, his 
other pleadings, and stated by counsel at trial. 

2. The requirement in paragraph 2 of the proposed decree to 
remove all items related solely to use as a place of worship, and 
listing certain items, improperly restrains and punishes lawful 
conduct, and does not relate to the existence of large gatherings. 
A sound system can be used for music, talk radio or other lawful 
uses, and its possession in a garage is not prohibited under any 
ordinance. A ncollection box" and shoe rack are not contraband and 
are not prohibited by an' ordinance. The provision may include all 
forms of religious symbolism, texts, statues and the like, the 
possession of which is lawful for any resident. The injunction 
provision is vague and overly broad, and would chill First Amendment 
freedoms. 

3. Paragraph 2(A) improperly adds the language nmeeting hall 
or other place of assembly" in attempt to prohibit all non-worship 
use of the property. This goes beyond the scope of any prior notice 
of violation, any finding of violation, and beyond the relief prayed 
for in the bill of complaint, and beyond the scope of the ordinances 
relied on by the County. Non-worship gatherings are permitted in 
private residences. 

4. Paragraph 2(B) is an improper prior restraint on speech 
absent any finding of a compelling state interest in restricting 
pure speech. It is overly broad and vague and would chill with the. 
threat of jail any discussion of the property as a monk's residence 
or as a place where any religious-minded person might visit the 
monk. 
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5. Paragraph 2(C) prohibits conduct that is clearly legal on 
an occasional basis even under the County's interpretation of the 
ordinance. There is no evidence that weddings or memorial services 
specifically have been conducted so as to support an injunction. It 
is a content-based restriction on First Amendment speech and 
associational activity related specifically to death and marriage. 

6 .. The choice of the number 15 at the end of Paragraph 2 is 
arbitrary, capricious, not supported by factual findings about the 
permissible residential use of the property. The restriction to 
"Bible study or similar activities" discriminates against non­
religious speech and association. Gatherings of many more than 15 
people are generally permitted on an occasional basis even under the 
County's interpretation of the ordinance. 

7. The inspection provision is unnecessary and unduly 
violates rights of privacy and security against unreasonable search. 
As the County demonstrated at trial, on-property inspection was not 
necessary to prove that people were gathering at the property. It 
would chill the use of religious symbolism for lawful purposes in 
his home by the monk. 

8. Because the injunction is overly broad, vague and 
restricts fundamental rights, it would render the property 
unmarketable if it were to run with the land, as the successors-in­
interest language provides in Paragraph 5 and elsewhere. The 
injunction should instead be re-considered upon any transfer of the 
property to determine if the new owner needs to be enjoined as well. 

9. All other objections are preserved. 

Respectfully Submitted, 
Than Van Tran 
By Counsel: 

Le ~~No. 21564 
Arthur T. K. Norris, VSB No. 32536 
Le Chi Thao and Associates 
2111 Wilson Boulevard 
Suite 700 
Arlington, VA 22201 
(703) 528-6221 
Counsel for Defendant 

2 
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Vl:RG:INIA: 
:IN THE C:IRCU:IT COURT OF FA:IRFAX COUNTY 

JANE w. GWINN I FAIRFAX COUNTY 
ZONING ADMINISTRATOR, 

Complainant, 

v. 

THANH VAN TRANI 

Respondent. 

) 
) 
) 
) 
) 
) Chancery No.: 163246 
) 
) 
) 
} 

v CERTIFICATE OF SERVICE OJ?:J'"t:CTroLJ..J' t:f£.156 I hereby certify that a true..J;BPY of the forgoing lhnner to 
R~1ests fol: Mmieaion was this~'day of ll't~&.rqr , 2000, hand­
delivered to: 
Counsel for the Complainant, T. David Stoner, 1200 Government Center 
Par~_, Fairfax, Virginia 22035-0064. 

Arthur T. K. Norris, VSB No. 32536 
Le Chi Thao and Associates 
2111 Wilson Boulevard 
Suite 700 
Arlington, VA 22201 
(703) 528-6221 
Counsel for Respondent 
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ASSIGNMENTS OF ERRQR 

1. The Fairfax County Circuit Court's injunction proluoiting use of the appellant's residence 

as a "place of worship" and the zoning ordinance pmsuant to which the injunction was entered 

improperly and selectively restrict religious gatherings, speech, and associational conduct on the 

basis of religious content, without restricting non-religious gatherings and conduct in a general 

and religiously neutral maimer, and thereby violate the constitutional standard oflegislative and 

judicial neutrality with respect to religion. 

· 2. The circuit court's injunction and the ordinance on which it was based are 

unconstitutionally vague and overly broad as applied to worship-related conduct in a residence 

because they fail to inform the appellant with any specificity what size, frequency and nature of 

gatherings, or other conduct, will expose him to penalties; the restrictions chill and prohibit 

religious conduct that is constitutionally protected. 
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