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IN THE

Supreme CoUrt of Appeals of Virginia
AT RICHMOND.

RAYMOND D. PADGETT, Appellant,

v.
BON AIR REALTY

CO~iPANY,

INC., Appellee.

In Chancery.

To the Honorable J~tdges of the Supre1ne Court of .Appeals
of Virgini.a:

Your petitioner, Raymond D. Padgett respectfully shows
unto your honors that he is aggrieved by a decree of the Circuit Court of the County of Arlington, Virginia, entered on
the 25th day of February, 1927, in a certain suit in equity
therein pending,. wherein he was the complainant, and Bon
Air Realty Co., Inc., and vValter P. Harlow, were the de. fendants.
A transcript of the record of said suit and of said decree
are here,yHh presented as a part of this petition from which
the following facts and errors hereafter assigned are made
apparent.
STATEMENT OF CA8E.
The appellee, Bon Air Realty Co., Inc., is a corporation
organized and chartered under the laws of the State of Virginia, and on December 31st, 1921, was the owner in fee simple of the subdivision known as "BON AIR", in Arlington
County, Virginia, consisting of approximately six hundred
lots, except a few of which were owned by other parties.
From the 31st day of Deceml>er, 1921, to the 20th day of
August, 1923, and for a long time tbereafter, there existed
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one general and complete agreement between the appellee,
Bon Air Realty Co., Inc., and one "\Valter P. Harlow, the other
defendant below, for the devlopmnt of the said subdivision
of Bon .Air, and the sale of the lots therein, the intention of
said defendants being to develop and handle all of the unsold
lots in said subdivision, and during the time mentioned and
for a long time thereafter the defendants were working to
that end. The said 'Valter P. Harlow is a non-resident of
the State of Virginia, and for the purpose of this appeal, the
suit is dismissed as to him. (Transcript of Record, page 1.)
From time to time formal contracts were entered into be. tween the Raid defendants whereby the Bon Air Realty Co.,
Inc., agreed to sell and the said "\Valter P. Harlow agreed to
buy certain ,of said lots. Said contracts, however, were
merely subsidiary to the general agreement for the development of the subdivision of Bon .Air, and, although prepared
and signed as separate contracts, they were but different
pl1ases or parts of the complete and entire transaction, entered into merely for the purpose of fixing the prices that the
Bon Air Realty Co., Inc., was to realize from the sale of said
lots by Walter P. IIarlow. The general understanding and
agreement was that Walter P. Harlow would make sale of
said lots and out of the purchase price pay to the Bon Air
Realty Co., Inc., the amount that had been agreed upon between them and retain the balance for services and shares of
profit.
One of said formal contracts was entered into and dated
December 31st, 1921l ~overing the sale of the lots in Block
No. One (1), in which contracts, lots 38, 39, 40 and 41 in said
block were included. Other such contracts were made and
dated on January 4th, 1923, and on February 1st, 1923, in
both of which were included a large number of lots. (Transcript of Record, pagt? 2.)
Provision was made in all of such contracts between the
said defendants that "in event of the default of the purcha~er, all amounts hereinunder paid shall be forfeited to vendor as liquidated damages after sixty days notice in writing
to the vendee", and also with the provision "when purchase
price is fully paid, purchaser shall receive deed in fee simple
to said lot". The said Bon Air Realty Company, Inc., denies,
ho·wcvcr, that it is interested in attempting to work a fo.rfeiture under the terms of said written contracts. (Transcript
of Record, page 2.)
vVith the full knowledg·e, consent and approval of the Bon
Air Realty Co., Inc., \Valter P. Harlow proceeded to develop
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said subdivision in accordance with the terms of and acting
under the general agreement between the defendants and
<lid sell a large number of lots to various persons. From time
to time, the Bon Air Realty Co., Inc., gave deeds conveying
certain of said lots to the purchasers thereof, upon the tender
of the balance due under the contracts between Harlow and
the purchasers, with the understanding and agreement that
whatever balance of the purchase price of any of said lots
covered by any of said contracts remaining unpaid, should
be taken and considered as part of the purchase price of the
remainder of said lots to which deeds had not been given.
(Transcript of Record, page 3.)
Acting under the general agreement, on the 20th day of
August, 1923, nearly three years· before the institution of the
suit hereinafter mentioned, the said Harlow entered into a
contract of sale with the complainant (appellant herein),
under the terms of which the said Harlow acknowledged receipt of Twenty Dollars to be applied on the purchase price of
said lots 37, 38~ 39 and 40, reciting that the purchase price
thereof was to be $560.00, a11d that the balance of $540.00 was
payable ·by fifty-four notes of $10.00 each, with interest at
6%, drawn. by the complainant to the order of Harlow, all
bearing eve"Q date with said contract, and one payable on the
20th day of each and every month thereafter, which contract
also provided ''in the ev-ent of default of the purchaser, all
amounts hereunder paid shall be forfeited to vendor as liquidated damages after sixty days notice in writing to vendee'', and further provided ''when purchase price is fully
paid, purchaser shall receive deed in fee simple to said lot".
The complainant paid the first seven notes as they matured,
a copy of which notes is made a part of the record herein.
He has alwnys been ready, w:lling and able to pay the residue of said notes and did not do so because the said Harlow
failed and refused to deliver to him a deed conveying said lots
as provided by the terms of the contract. All of this transaction was well known to the Bon Air R.ealty Co., Inc., the appellee herein. (Transcript of Record, page 4.)
The complainant further alleges in his bill that notwithstanding the terms of the aforesaid contract between him and
the said Harlow no notice in writing was given to him by
either the said Harlow· or the Bon Air Realty Co., Inc., that
.the amounts paid u11der said contracts shall be forfeited to
vendor as liquidated damages after sixty days, assuming
that such notice would have been valid, but, on the contrary,
the said Bon Air Realty Co., Inc., denies that it is inter·
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est.ed in attempting to work a forfeiture against the said Harlow, and the complainant was hopeful that the said Bon Air
Realty Company, Inc., would not display a disposition to
grasp from the complainant, but would be willing to abide
bv th~ term~ of the BHid contract between the said I-Iarlow
and the complail1nnt for the sale of ~aid Lots 37, 38, 39, and
40, the terms of which were well known to the Bon Air Realty
Co., Inc. (Transcript of Record, page 4).
On the 29th day of 11ay, 1926, nearly three years after the
contract of purchase was made with the complainant, the Bon ·
Air Realty Co., Inc., instituted a suit in chancery against
Walter P. Harlow and one H. Richard Harlow, the object of
"rhich suit was to specificlly enforce said contracts entered
into between the Bon Air Dealty Co,, Inc., and Walter P.
Harlow and H. Richard Harlow, for the sale of certain lots
in the subdivision of Bon Air, to obtain a judgment for the
complainant (Bon Air Realty Co., Inc.), against the defendants therein for certain balances due upon the purchase price
of said lots, and to enforce said judgment by sale of the interest, if any, of the defendants, in and t.o said lots. Service
of process was never bad on either of the defendants but bears
the endorsement ''Legal Service is hereby accepted this 29th
day of June, 1926.
\V. P. HAR.LOvV,
H. RICHARD HARLOW.''
The bill prayed for specific performance of said contracts,
that the cause be referred to ascertain the amount of purchase money due to the complainant by tl1e defendants for
the said land, and that a sale of the interest of the defendants in the said lots be decreed for the purpose of paying the
balance of the purchase price so found due and o'ving.
(Transcript of Record, page 5.)
On the 3rd day of July, 1926, there was filed in said
suit what purport~ t0 b~ an answer to the said bill
of eomplaint which admits the allegations thereof signed
''BON AIR REALTY COMPANY, TNC .. By Counsel". On
the same clay a decree was entered by consent of all partie~
filed in writing, setting forth all of the contracts between the
parties thereto, that the complainant was the record owner
of said lots, and that they had entered into a certain stipulation and agreement to the effect that said contracts were
null and void; and agreed to a cancellatin thereof; whereupon, it was adjudged, ordered and decreed that the cancella-
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tion be ratified, approved and confirmed; that all contracts
between the parties to the suit relating to the sale of lots as
therein set forth be adjudged as null and void; and that the
title to the lots be thereby established in the Bon Air Realty
Go., Inc., free from any obligation or cloud by reason of said
contracts. · (Transcript of tlecord, page 7.)
Your petitioner further alleges in 11is bill of complaint that
notwithstanding the fact that the aforesaid decree and th~
proceedings in said suit are .null and void because. of the irregularities therein set forth, and particularly because therelief granted in no spnse conforms to the prayer of said bill,
but also because your petitioner was a necessary party to said
suit in order to be bound by the'term of said decree.
Your petitioner further alleges that on the 16th day of
September, 1926, he made legal tender to the Bon Air Realty
Co., Inc., of $556.95, and demanded of the company -the delivery of a deed conveying to him said lots 37, 38, 39 and 40,
Block 1, Bon Air Subdivision, said amount being the balance
due, principal and interest, on account of the purchase price
of said lots, and the said Bon Air Realty Co., Inc., refused
to accept said money and refused to deliver to your petitioner a deed conveying said lots. (Transcript of Record,
page 8.)
On the 2nd df-ly of November, 1926, your petitioner filed
his bill in chanr~ery setting forth the facts stated above. In
said hill your petitioner alleged that he was entitled to have
specifically performed by the defendants the aforesaid contract dated August 20th, 1923, between Walter P. I-Iarlo'v and
himself, and prayed that the decree entered on July 3, 1926,
by the Circuit Court of .A.rlington County, Virginia, be declared null and void; that t11e Bon .Air Realty Co., Inc., be required to specifically perform the aforesaid contract ·dated
August 20th, 1923, by conveying to your petitioner the lots
there~n mentioned, upon the payment by him of the balance
of the purchase price with interest to the date the amount
due thereon was tendered to said company, or if specific performance cani1ot he had, that said defendants may be required to pay to him a reasonable amount to compe·nsate him
for the nmonnt of clama~es he has suffered which he claims
is One Thousand Dollar~. (Transcript of Record, page 9.)
On December 13, 1926. the Bon Air Realty Company. Inc.,
filed a demurrer to tl1e bill of complaint in writing. (Transcript of Record, pages 11 and 12.)
On February 25, 1927, t]w case came on to be heard on the
bill of compla~nt and the demurrer of the Bon .Air Realty Co.,
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Inc., and after argument by counsel, the Court sustained said
demurrer and dismissed the complainant's bill as to the Bon
Air Realty Co., Inc., from which said decree counsel for the
appellant noted an appeal to this court. (Transcript of
Record, page 13.)
ASSIGN~IENT

OF ERRORS.

The Circuit Court erred in its decree of February 25, 19,27,
for the following reasons:
1. Because equity looks at the substance and not the form;
for, while the Bon Air Rea1ty Co., Inc., may have been in
form the vendors of property to Walter P. Harlow, it was in
substance and in fact the principal acting through Harlow as
its agent, and, therefore. it was error for the Court to dismiss the complainant's bill, wl1ich sets out a cause of action
against the Bol). Air Realty Co., Inc., for acts done by its
agent acting under a complete and general agreement within
the scope of his. authority and of which the Bon Air Realty
Co., Inc.,. had full knowledge.

2. Because the decree in the suit of Bon Air Realty Co., Inc.,
v. vValter P. Harlow, et als., is null and void, as the record
in said suit discloses a jurisdictional defect; i. e., lack of jurisdiction over the person of the complainant to this suit, who,
though a necessary party to said former suit, was neither
given notice thereof nor made a party thereto and, therefore,
cann-ot be bound in a collateral proceeding by him with whose
rights and interest it conflicts.
3. Because said former suit between Bon Air Realty Co.,
Inc., v. Walter P. Harlow, et al., was a secret, deceitful and
collusive agreement between them, involving no real controversy, brought for· the purpose of defrauding the said
R.aymond D. Padgett, appellant herein, of his right to the
property involved in this suit, and therefore may be attacked
in a collateral proceeding.
4. Because there was no such nrivitv of interest between
Raymond D. Padgett and Walter P. Harlow as would bind the
complainant Padgett, by the decree of said court rendered in
the suit of Bon Air Realty Co., Inc., v. Walter P. Harlow,
et al. ·
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ARGUlVIENT.
1. In considering the first assignment of error it should be
borne in mind that the actual! relation between the Bon Air
R·ealty Co., Inc., and Walter P. :Harlow, was that of principal and agent and that Walter P. Harlow had been selected
by the Bon Air Realty Co., Inc., for the specific purpose of
developing the subdivision of ''BON Affi ", and selling lots
therein. As alleged in the appellant's bill, which for the purpose of this appeal must be conceded as true, the Bon Air
Realty Co., Inc., and Walter P. Harlow were at all times operating under a general and complete agreement for the sale ·
of lotR in said subdivision and continuously working toward
that end. This agreement was the paramount and primary
understanding between them, the formal contracts of sale to
Harlow being subsidiary to it, and made merely for the pu-rpose of fixing the prices to be paid for the lots by Harlow to
his principal. A.s evidence of this we need merely to look
at the fact that Harlow took no deeds to himself under these
subsidiary. contracts. but that the Bo11 Air Realty Co., Inc.,
made deerls from time to time direct to l-Iarlow 's purchasers; Harlow being merely the means by which the Bon Air
R.ealty Co., Inc., marketed its property. These deeds were
made upon the payment of the balance of the purchase price
under the contracts lJetween Harlow and his purchasers, with
the understanding that whatever balance of the purchase
price of any of the lots covered by any of the ·contracts remaining unpaid_. should be considered as part of the· purchase
price of the lots for which deeds had not been given. This
would clearly indicate that the Bon .A.ir Realty Company.
Inc., were interested not so much in :Harlow's contracts with
it,_ as with IIarlow's contracts with his purchaser. It was
willing to and did apply the unpaid balances of :Harlow's contacts with his purchasers as part of the purchase ndce on
the balanre due~under his contracts with it. ~Ior~"Trer, although Harlow's contracts with the Bon Air Realty Co.,
Inc., contained a forfeiture ciause in the event of default of
Harlow·, after sixty days notice, the Bon Air Realty Co., Inc.,
denies that it was interested in attempting to work a forfe:ture under tl1e terms of said contracts. Further it is to be
noted that Harlow's purchasers were being seeured not only
with the k11owledge and assent of the Bon Air Realty Co.,
Inc., but withjheir npproval and instigation. It had an interest in IIarlow's purrhasers and was offering an inducement to him to secure them. It seems reasonable to suppose
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that the Bon Air Realty Co., Inc., would not have agreed to
accept the unpaid balances on Harlow's contracts with his
purchasers as part of the purchase price of the lots for which
deeds had not been given, had it not be~n directly concerned
with them. Their interests were at no time adverse, but at
all times mutual. 'Vhile the former suit between them was
for specific performance of the subsidiary contracts, after
answers were filed admitting the allegations of the bill, this
suit culminated in a consent decree in which it was stipulated
that these subsidiary contracts were null and void, although
the Bon Air Realty Co., Inc., had full knowledge of the conti·acts between Harlow and his purchasers, entered into with
its consent and approval.
It is universal that an equity court "adapts its relief to
the exigencies.. of the case in hand, and in so doing form always gives way to substance'', 10 R. C. L. 380. Pomeroy's
Equity Jurisprudence (2nd Edition), Section 378, very tersely
states this maxim in the following language:
''Equity will not permit a mere form to conceal the real po. s1tion and substantial rights of parties. Equity always attemnts to get at the substance of things, and to ascertain, uphold. and enforce rig-hts and duties which spring from the real
relations of parties. It will never suffer the mere appearance
rnd external form to conceal the true purposes, objects and
consequences of a transaction.''
In the case of Vance v. Anderson, 113 Cal. 532, 45 Pac. 816,
in wl1ich a deed, with an agreement to recovery in the case
of nayment of a debt was held to be an absolute conveyance
and not a mortgage. The court, in applying this maxim,
says:
"Equity looks beyond the mere form in which the transaction is clothed, ancl shapes its relief in such a way: as to
carry out the true intent of tl1e parties to the agreement,
and to tl1is end all the facts and circumstances of the transaction, the conduct of the parties thereto, and the declarations against their own interests, their relations to one
another and to the subject matter, are subjects for consideration.''
The maxim, stated in various other. ways by -the courts, has
heen applied to work out equity in a great variety of cases.
21 C. J. 205. Section 205. We believe the facts justify its
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application in the instant case. Looking behind the formthe subsidiary contracts of sale to Harlow-we find the general and complete ag-reement tor the development and sale
of these lots, the legal title to which was at all time in the
name of the Bon Air Realty Co., Inc., who gave deeds direct
to Harlow's purchasers when his contracts were fully paid.
To allow the Bon Air R.ealty Co., Inc., to be relieved of re-.
sponsibility to the appellant would be to abrogate a deep
seated principle of the commonla.w-tl1at of binding the principal for the acts of his agent done within the scope of his
employment. Moteover, to uphold these subsidiary contracts
as the actual relation of the parties in the face of the fact
that later they have by agreement. asked a court of equity to
declare them null and void, would be to enforce aga.iust a real
purchaser what amounts to a. technical forfeiture of an executory contract that he is ready to perform.

2. As to the second assignment of error, 've contend that
the appellant was a necessary party to the suit of Bon Air
Realty Co., Inc., v. Harlow and cannot be bound by any dec~ree rendered therein. It is a principle inherent in our government, which constitutes an inflexible rule of the common
law, that no one can he condemned unheard. 1\..ll persons who
J1ave any interest in a controversy should be made parties
thereto in order that they may be heard, exercise their right
to examine witnesses, submit tlwir evidence, in some masurP exercisP controJ over the proceedh1gs, and petition for
an appeal if desired. On this po~nt it is stated in 15 R. C.
L. 846, Section 321 :
"It is a fundamental principle of the common law, founded
in justice and sound po1icy, that no decree affectin~ the person or property of an individual shall be valid, unless notice
actual or constructive. ]s given to the individual whose rig-hts
are to he affected. Every man is entitled to an opportunity
to be heard in a court of l2w upon every question involving
his rights or interest~ before he is affected by a judicial decision of the question. Such notice and opportunity to he
heard are essential elements of due process of law. and the
sentence of juclp,ment of a court without hearing the party
or giving him an opnortunity to be heard is not a judicial
determin::ltion of his rights. and is not entitled to any respect
in any other tribunal. A judpment ·i'n personam, may therefore be attacked eollatera!ly as void when it is rendered

-------------~-
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against one who was never legally served with process, or
who did not waive service by entering an appearance.''
The same author, 15 R. C. L. 844, Section 318, further says:
"It is an elementary principle recognized in all cases that.
to give effect to a personal judgment of any court, whether of
general or limited jurisdiction, it is essential that the court
have jurisdiction of the parties, as well as the subject I:Jlatter, · and that a personal judgment against one over whom
no jurisdiction hns been acquired is a nullity, and subject
to collateral attack"
It seems needless to cite other authorities, as this principle
is so fundamental in our law and ideas of justice. If it be
essential, therefore, that every party whose rights or .interests will be affected he made a party before he can be bound
by a judicial decisi011 of a question it becomes necessary to
inquire, whether R·aymond D. Padgett, the appellant, was such
a necessary party to said former suit. An introspection of
the facts, as alleged in the appellant's bill, will show that ~his
was the case. Here was the Bon Air Realty Co .. Ine., attempting to settle an ostensible conh·oversy with its agent, knowing tl1at there were at that time valid and subsisting contracts
outstanding secured by the agent within the scope of his authority, with respect to part of the same property involved
in the suit. But even if, taking an improbable view of the
facts, the.relation between the Bon Air Realty Co., Inc., and
Harlow he considered that of vendor and purchaser, which
your petitioner in no wise concedes, yet it does not seem
that Ifarlow could go out and secure purchasers of lots from
him with the knowledge and consent of the Bon Air Realty
Co., Inc., upon the strength of his contracts with it, and then
those purchasers l1e defeated of their rights in a suit to which
tl1ey were not parties. Words and Phrases (2nd Series), Vol.
;~. pngn fi4n, cle:fines "necessary parties" as follows:
'Persons \vho not only have an interest in the controversy,
but an interest of snc.h a nature that a final decree cannot
be made without affecting that interest, or leaving the controversy in such a condition tl1at its final determination mav
he whoily inconsistent with equity and good conscience, ar~
necessary parties.''
'rl1e san1e author, citing Sweeney v. Foster, 112 Va. 499;
71 S. E. 5~R, 550, says:
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"All persons who are interested in the subject matter of a
suit, and who will be affected by the results thereof, are
'necessary parties'.''
We submit that in the former suit in question the appellant
herein was very vitally interested in the subject matter of
said suit and that his interests were affected by the results
thereof. That for those reasons he was a necessary party
and that, not having been given any notice thereof nor made
a party thereto, cannot be bound by said decree, which may
be impeached in a collateral proceeding by him with whose
rights and interests it conflicts.
3. As to the third assignment of error we submit that a
decree; in addition to being open to collateral attack for want
of ju#sdiction over the person of a necessary party, may also
be attacked where the suit is a collusive agreement between
the parties. In support of this proposition we quote again
from Ruling Case Law, which states:
"Whenever a judgment or decree is procured through the
fraud of either of the parties or by the collusion of both, for
the purpose of defrauding a third person, the latter may escape the injury thus attempted by showing even in a collateral proceeding the fraud or collusion by which the decree
was obtained." 15 R.. C. L. 841, Section 314.
The same author further says :
''It is a well settled general rule that whenever the right of
third persons are affected they may collaterally attack a
judgment for fraud committed by one party or for collusion
of both parties." 15 R.. C. L. 857, Section 331.
But to sustain this proposition, we need go no further than
our own Court of Appeals. The case of Yown,q's Adrn'r v.
ltfcClwng, et al., 9 Grat. (Va.), 336, a case in its essentials
similar to this one, very succinctly states the law on this
question. The pertinent facts were these: One George
Hughart contracted to sell land to Young. Young gave bonds
for the deferred purchase money which Hug·bart assigned
to one 1vlcClung. When McClung attempted to enforce the
payment of these bonds against Young by execution under a
judgment previously obtained, Young filed suit in G:reenbrier
county, setting out in his bill that the land was encumbered

-~
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by reason of a trust given by Hughart to Daniel Boardman,
his vendor, and praying for an injunction to the judgment.
An answer was filed by the assignee setting forth tha.t Boardman had been paid by Charles Hughart, the son of George
Hughart, Charles Hughart producing a receipt from Boardman's agent as to the payment by him. A decree was entered to perfect the title in George Ifughart and directing
him to convey to Young, and also dissolving the injunction.
During the pendency of this suit, Charles Hughart had instituted another suit in Fayette County against his father
and one Caldwell, who had assumed to be authorized to execute Boardman's deed to Geo. Ifughart. Charles alleged
that he had himself advanced the money to pay Boardman
and retained the trust -deed as security. A decree was entered in this latter suit directing that the land be sold to
satisfy the trust held by the son. The.l~nd was sold to Bowyer, one of the parties to the appeal. Of this latter suit the
court says:
''But there is another view in which, as it appears to the
court the said Young could resist a.ny pretention set up
against said land by virtue of Charles Hughart's decree.
Charles Hughart's suit was as disclosed by the facts in evidence in these cases, commenced and prosecuted, and the decree obtained, under such circumstances of suggestion of
falsehood and suppression of truth, of imposition practiced
on the court by which it was rendered, and of confederacy
and collusion with the defendant, George Hughart, that the
said decree may and must of necessity,. for the protection of
the rights of Young and McClung, be held wholly inoperative and ineffectual as to them.''
The Court says further:

'' * • .. That there was concert of action and collusion
between him (Charles Hughart) and the said George Hughart,
and that the persons really interested who should have been
made parties were improperly omitted; and that, therefore,
the decree thus obtained cannot in equity and conscience be
permitted to affect any who might be aggrieved and defrauded
thereby; but must be whenever and wherever necessary to
. protect the rights of the said Young and ~IcClung, held invalid and ineffectual.''
The sarne opinion cites Gif!ot·d v. Hort, with approval, as
follows:
·
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''And in the case of Gifford v. R ort. 1 Sch. and Lef. 386,
it was declared by the lord chancellor to be a fraud and imposition upon the court to fail to bring parties known to be
interested before the court, and that a decree under such circumstances would not have any effect to defeat the rights of
such parties. ''

\Ve think the foregoing authorities sustain the contention
that collusion is sufficient ground for collateral attack. It
remains to be seen just what amounts to collusion and 'vhether
such an arrangement was entered into in the instant case.
Words and Phrases, 1st Series, Vol. 2, 1260, defines collusion
in the following language:
''Collusion is defined by Webster, first, in law, as a 'deceitful agreement or compact between two or more persons for
the one party to bring an action against the other for some
evil purpose, so as to defraud a third person of his right;
it is a secret understanding behveen two parties 'vho pleaCl
or proceed fraudulently against each other to the prejudice of
a third person; and in general may be defined as a secret
agreement and co-operation for a fraudulent purpose.' J3ouvier in his Law Dictionary defines 'collusion' as an agreement
between two or more persons to defraud a person of his rights
by the forms of law, or to obtain an object forbidden by law."
At the same page, Words and Phrases further says:

"A suit is said to be 'collusive' wl1en brought by seemingly
adverse parties under secret agreement and co-operation,
with a view to have some legal question de£ided which is not
involved in & "'~al controversy between them, or when so
brought ·with intent to defraud other persons, there must be
no real controversy hetween the parties on purpose to secure
some relief, whiel1, as between themselves, would not be conceded with their ~mit." Citing Texas & P. R. Co. v. Gay, 26
S. \V. 599, 612; 86 Texas 571; 25 L. R. A. 52.
It is to be llOted, as alleged in appellant's lJill, the object
of said former suit was 'to specifically enforce certain contracts" and "to obtain a judg·meut for the complainant (Bon
Air Realty Co.,. Inc.,) ag-ainst the defendants (Walter P.
Harlow and IL Richard Harlo,v) for certain balances due
npon the purchase price of said lots; to enforce said judgment
by sale of the interest, if any, of the parties of the second
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part in and to said lots", etc. Here is set out a cause of
action for the en!orce1nent of certain contracts, an action bfrtween parties seemingly adverse, and yet, when the answer
is filed it admits the allegations of the bill. There being no
defense or real controversy, a decree is entered by agreement declaring all of said contracts null and void, defrauding the rights. of the appellant herein.
A review of the 'vhole affair reveals that the Bon Air Realty
Go., Inc., though cognizant of the facts, makes those persons
parties defendant who had no interest in the property sufficient to pr.ompt their making a defense, and omits those parties who were the only persons really interested. Though
both parties to the former suit were fully aware of the facts
they rem~in profoundly silent. They co-operated secretly
to the prejudice of the rights of others, a secrecy which, had
they desired to be fair to the court, they were bound to disclose.
4. As to the fourth assignment of error we contend that
for the purpose of the appllcation of the rule of res judicata
there was no such privity of interest between Padgett and
HarJow as would bind Padgett. To constitute the necessary
privity to bind parties and their privies in interest, there must
be such a relation as is mutual, or favorable to the privy in
interest. The party does not bind the privy where, as in this
case, his interest is adverse. Indeed, the cases on this question which bind the privy in interest are those of partnership, or some fiduciary relationship, or where the privy obtains or loses his rights under or through the judgment or
decree. They do not deal with rights previously acquired.
In Ferrall'-Michael Abstract & Title Co. v. McConnao, 184
S. W. 1081 (Tex. Civ. A.), the court quotes the following
from Words and Phrases, 2nd Series, Vol. 3, page 1219:

''Privity is defined to be a mutual or successive relationship to the same rights of property, and within the rule relating to the conclusiveness of judgment all persons are
'privies' to a judgment whose succession to the rights of
property thereby adjudicated 'vas derived through or under
one or other of the parties to the action. Lamar v. Talley,
127 s. w. 272.''
Then .the Court goes on to say:
"The same author (Words & Phrases) gives numerous
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of the terms 'parties' and
'privies' and therefrom we think it clear that appellee Mrs.
lVlcCormac was neither a party nor privy to the_ judgment
of the justice court we have under consideration. Rer rights
as mortgagee in the property involved in the judgment accrued 'not only prior to the 1·end·ition of the jtUdgment, but
prio1· even to the acq'lf,isit-ion of the property by the abstract
contpany against which the judgment was rendered. She
was not made a party in the proceedings in which the judgment was rendered, had no right of control over the proceedings, had no right of appeal, and claims no•right emanating from or under that judgment. On the contrary, her claim
is in hostility thereto.>' (Italics our own.)
It is to be noted that the appellant herein acquired his interest on August 20th, 1923. when he entered into a contract
for the purchase of lots involved from Fiarlow. and that the
suit by the Bon Air Realty Co., Inc., was not even instituted until the 29th day of :Nlay, 1926. rro this same proposition that the estate or interest to bind the privy must have
been acquired subsequent to the litigation, Gerbe·r v. ThompSO'n,, 84 W. Va. 721; 100 S. E. 733; 7 .A.. L. R. 730, a recent
case of a neighboring state is in point. The court there
uses the following language:
"Privity is said to be mutual or successive relationship to
the same rights of property, and if it is sought to bind one as
privy by an adjudication against his predecessor in title, it
must appear that at the time he acquired the right, or succeeded to the title, it was then affected by the adjudication,
for, if the right was acquired by him before adjudication,
then the doctrine cannot apply.''
·
In the case of Ca.rter v. TTTashington (Va. 1808), 2 Hen.
& l\L 345, the court of our own state decided that a judgment
in partition in a suit brought by tenants in common against
a cotenant, who had sold a portion of the common property,
brought after the sale, and in which the vendee was not made
a party, is not conclusive on him in an action of ejectment
afterwards brought against him.
,
In the case of Schuler v. Ford, 10 Idaho 739; 109 Am. St.
Hep. 233; 80 Pac. 219; a case which cites numerous authorities on this question, the court quotes with approval Cole v.
Allen, 64 Ala. 105, as follows :
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''No alienee, grantee, or assignee is bound or affected by a
judgment or decree rendered in a suit commenced against the
alienor, grantor, or assignor, subsequent to the alienation,
grant, or assignment; for the plain reason that otherwise his
rights of property could be divested without his consent, and
the fraud or laches of the grantor could work a forfeiture
of est~tes he had created by the most solemn conveyances.''
The Schuler ·v. Ford case, 'vhich ·quotes the language above,
was one in which.. Ford had acquired his interest under con·
tract prior to· the commencement of the former suit, similar
to our case here, and not by deed.
The authorities are numerous which support this doctrine:
Weed Seu:ing JJ!lacltine Co. v. Baker, 40 Fed. 56; Dull v. Blackman, 169 lJ. S. 243; 42 L. Ed. 733; Rowe v. Hill, 215 Fed.
518; Stokeley v. Con·n.er, 80 Fla. 89·, 85 So. 678; Stone v. Stone,
179 Mass. 555; 61 N. E. 268; Hart v. Moulto1~, 104 Wise. 349;
76 Am. St. Rep. 881; 80 N. W. 600.
,

It is to be borne in mind, and for the purpose of this appeal
must be conceded to be true, that 'vhile Padgett was not in
possession of the lots in question, the Bon Air Realty Co.,
Inc., were all along operating through Harlow for the sale
of this property, and that it had actual knowledge of the
sale to him.
CONCLUSION.
In conclusion, we respectfully submit that the bill clear1y
sets forth and the Court must, for the purpose of this ap·
peal, consider as true the following:
That while the ostensible relation pf the Bon Air Realty
Co., Inc., and Harlow was that of vendor and purchaser, the
actual relation 'vas that of principal and agent, the agent
operating under a general and complete agreement for the
development of the subdivision of Bon Air, and that the contracts of purchase made between them were merely subsidiary to the general agreement, made for the purpose of. fixing th~ price and determining the profits of Harlow.
That operating under said general agreement Harlow was
to make sale of the lots in said subdivision and did sell a
large number of lots therein to various persons, and that the
Bon Air Realty Co., Inc., gave deeds direct to the purchasers.
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That the Bon Air Realty Co., Inc., had full knowledge of
the sales made bv Harlow.
That your petitioner entered into a written contract for
and became the purchaser of four lots in said subdivision
from Harlow which was well known to the Bon Air Realty
Co., Inc.
That subsequent to the contract entered into by your petitioner for the purchase of said four lots, the Bon Air Realty
Co., Inc., instituted a suit in chancery against vValter P. Harlov; and another, 'vhich, though the object of said suit was
stated to be to specifically enforce the contracts between it
and Harlow, ended in a decree entered by agreement of all
parties thereto, declaring said contracts null and void.
That, though your petitioner was a necessary party to said
suit, having, by reason of his contract with Harlow, an interest therein, he was not made a party th~reto.
Your petitioner therefore prays that a writ of supersedeas
may be awarded him, and that said decree may be reversed
and annulled.
Respectfully submitted,
RAY~10ND D. PADGETT,
-By CHAS. T. JESSE,
vV. THOS. FRENCH,
Counsel for Appellants.

vVe, Chas. T. Jesse and vV. Thos French, Attorneys, practicing in the Supreme Court of Appeals of Virginia, certify
that in our opinion there is error in the decree of the 25th day
of February, 1~~7, of the Circuit Court of the. County of Arlington, in favor of Bon Air Realty Co., Inc., and Walter P.
Harlow against Raymond D. Padgett, as set forth in the foregoing annexed petition, for which the same should be reviewed
by the Supreme Court of Appeals.
CH.A.S. T. JESSE,
vV. THOS. FRENCH,
Counsel for Appellants.
Rec'd May 6, 1927.

R. H. L. C.
Appeal allowed and supersedeas awarded. Bond $300.00.
H. H. L. CHICHESTER.
To the Clerk at Richmond.
Rec'd ~fay 16, 1927.
H. S. J.
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ln the Supreme Court of Appeals of Virginia.
In the Circuit Court of Arlii1¢.on County, Virginia.
Filed Nov. 2, 1926.

:£taymond D. Pa..dgett, Complainant,
vs.
Walter P. Harlow, and Bon Air Realty Company, Inc., Defendants.
In Chancery.
BILL OF

CO~IPLAINT.

To the Hon. Sam 'l G. Brent, Judge of said Court:
Your petitioner, Raymond D. Padgett, respectfully represents:
1st: That he is a resident of Arlington County, Virginia.
2nd: That the defendant, Bon Air Realty Company, Inc..
is a corporation organized and chartered under the laws of
the State of Virginia, and that the defendant, Walter P. Harlow, is a non-resident of the State of Virginia.
3rd: That on the 31st day of December, 1921, the said Bon
Air Realty Company, Inc., was the owner in fee simple of
the subdivision known as "BON AIR", in Arlington County,
Virginia, which consisted of approximately six hundred lots
as shown by plat of said subdivision recorded in Deed Book
1{, No. 4, page 388, of the land records of said County, except
a few of which lots that were owned by other parties.
4i..h: That from the 31st day of_ December, 1921, to the 20th
day of August, 1923, and for a long time thereafter, there
existed one general and c~mplete agreement between the said
Bon Air Realty Company, Inc., and the said Walter P. Harlo"T for the development of the said subdivision of Bon Air,
the intention of said defendants being to develop and handle
all of the unsold lots in the said subdivision of Bon Air, and
during the time aforesaid and for a long time thereafter, the
said defendants were working to that end. From time to
time formal contarcts were entered into between the
page 2 ~ said ~on Air Realty Company, Inc., agreed to sell
and the said Walter P. Harlow agreed to buy cer\.
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tain of lots lots. One of such contracts was entered into and
dated December 31st, 1921, which covered the sale of thirteen
lots in Block No. One (1), in which lots 38,_ 39, 40 and 41 in
said block were included. Other such contracts were made
and dated on January 4th, 1923, and on the 1st day of February, 1923, in both of which were included a large number
of said lots. Although prepared and signed as separate contracts, all of said contracts 'vere but different phrases or
parts of one entire transaction, and merely fixed the prices
that the said Bon Air Realty Company, Inc., was to realize
from the sale of said lots by the said 'Valter P. Harlow.
The general understanding and agreement between the said
defendants ~was that the said Walter P. Harlow would make
sale of said lots, and out of the purchase price he would pay
to the said Bon Air Realty Company, Inc., the amount that
had been agreed upon between them and the balance would be
retained by the said Walter P. Harlow for his services and
shares of profit.
Provision '"as made in all of such contracts between the
said defendants that "in event of the default of the purchaser, all amounts he'reinunder paid shall be forfeited to vendor as liquidated damages after sixty days notice in writing to the vendee", and also with the provision ''when purchase price is fully paid, purchaser shall receive deed in fee
simple to said lot''. The said Bon Air Realty Company, Inc.,
denies, however, that it is interested in attempting to work a
forfeiture under the terms of said written contracts.
page 3 ~

5th: Acting under the general agreement between
the rlefendants herein, and with the full knowledge,
consent and approval of the said Bon Air Realty Company,
Inc., the said Walter P. Harlow proceeded to develop said
subdivision and to sell lots therein and did sell a large number of said lots to various persons, and from time to time
the said Bon Air Realty Company, Inc., gave deeds conveying certain of said lots to the purchasers thereof, upon the
tender of paym~nt of thl? balance due under said contr.act between the said Walter P. Harlow and said purchasers, with
· the understanding and agreement that whatever balance of
the purchase price of any of said lots covered by any of the
said contracts remaining unpaid should be considered and
taken as part of the purchase price of the balance of said
lots to which deeds had not been given.
6: Acting· under the said general agreement, on the 20th
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day of August, 1923, the said Walter P. Harlow entered into
a contract of sale with your complainant, under the terms
of which the said "\Valter P. Harlow acknowledged receipt of
Twenty Dollars ($20.00) to be applied on the purchase price
of said lots 37, 38, 39 and 40, re_citing that the purchase price
thereof was to be $560.00, and that the balance of $540.00 was
payable by fifty-four notes of $10.00 each, with interest at
6%, drawn by your complainant to the order of "\Valter P.
Harlow, all bearing even date with said contract, and one
payable on the_20th day of each and every month thereafter,
which contract also provided "in the event of default of the
purchaser, all amounts hereunder paid shall be forfeited to
vendor as liquidated damages after sixty days notice in writing to vendee", and further provided "when purchaser price
is fully paid, purchaser shall receive deed i nfee simple to
said lot'', as will more fully appear by the original contract
of sale which is herewith filed, marked "Complainant's Exhibit A", and prayed to be read as a part of this
page 4 ~ bill. In pursuance to the terms of said contract,
your complainant paid the first seven of said notes
as they matured, as more fully appears by the cancelled notes
hereto attached and prayed to be read as part of this bill,
and that he has always been ready, willing and able to pay
the residue of said notes and has not done so because the said
Walter P. Harlow has failed and refused to deliver to your
complainant a deed conveying said lots as provided by the
terms of said contract, all of which was well known to the
said Bon Air Realty Company, Inc.
7th: That notwithstanding the terms of the aforesaid contract between your complainant and the said Walter P. Harlo"\v no notice in writing has been given to your complainant
by either of the defendants h~reto that the amounts paid under said contract shall be forfeited to vendor as liquidated
damages after sixty days, assuming that such notice would be
valid, but, on the contrary, the said Bon Air R.ealty Company,
Inc., deny that it is interested in attempting to work a forfeiture against the said Walter P. Harlow, and your com-.
plainant was hopeful that the said Bon Air Realty Company,
Inc., would 11ot display a disposition to grasp from your complainant, but would be willing to abide by the terms of the
said contract hetween the said Walter P. Harlow and your
complainant for the sale of said Lots Nos. 37, 38, 39 and 40,
the terms of which were and are well known to your corrplainant.
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8th: That on the 29th day of 1\IIay, 1926, the said Bon Air
Realty Company, Inc., instituted a suit in ~hancery against
the defendant, Walter P. Harlow and one H. Richard Harlow,
the object of which suit .was "to specifically enforce certain
~ontracts entered into between the complainant
page 5 ~ (Bon Air Realty Company, Inc.), and the defendants (Walter P. Harlow and H. Richard Harlow),
for the sale of certain lots in the subdivision of Bon Air,
Arlington County, Virginia, to obtain a judgment for the
complainant (Bon Air Realty Company, Inc.), against the
defendants (Walter P. Harlow and H. Richard Harlow) for
certain balances due upon the purchase price of said lots ; to
enforce said judgment by sale of the interest, if any, of the
parties of the second part in and to said lots, or any part
thereof; and for general relief"; that process in said suit
directed to the said Walter P. Harlow and H. Richard Harlow was returnable to first June rules, 1926, but that service
of the same was never had on either of the defendants but
that said process bears the following endorsement "Legal
Service is hereby aceep.ted this 29th day of June, 1926.

W. P. HARLOW,
H. RICHARD HARLO'V ''
The prayer of. said bill is as follows:
''In view of the premises · the complainant respectfully
prays that the said "'\!alter P. Harlow and the said H. Richard Harlow may be made parties defendant to this bill and
required to answer the allegations hereof, answer under oath
being hereby expressly waived, that the said Walter P. Harlow and the said H. Richard Harlo'v may be required by this
Honorable Court to specifically perform the said contracts;
that this cause may be referred to ascertain the amount of
purchase money due to the complainant for the said land and
premises by t lh~ lluflHlllauts; that a sale of the interest of the
said ilrulefenclants in the said lots and each and every one of
· them may be decreed for the purpose of paying the balaJ?.ce
of the purchase price so found due and owing; and that the
saiu complainant may have such other further and other
complete relief as the nature of the case requires
page 6 } and to equity and good conscience may seem meet.''
On the 3rd day of July, 1926, there was filed in said suit
'vhat purports to be an answer to the said bill of complaint
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which admits the allegations thereof signed "BON .All{.
Rli1ALTY CU.l\lP.ANY, 11\JC., By Counsel''. 'fhat on the ~rd
day of July, 19~6, a decree was entered in said suit in the
following words and figures, to-wit:
''In the Circuit Court of .A.rlington County, Virginia.
Bon Air Realty Company, Inc., Complainant,
vs.
Walter P. Harlo,v, and H. 1-tichard Harlo,v,. Defendants.
Chancery No. 1675.
FINAL DECREE.
By consent of all parties filed in writing this cause was
this day docketed and set for hearing on bill and answer
and thereupon came on to be heard upon the bill of complaint; the answer of the defendants, vValter P. Harlo'v and
H. Richard Harlow; the exhibit filed therewith; the said written consent to docket and hear upon bill and answer; and
upon argument by co~t1zse;
It appearing to the Court that the complainant entered
into a certain contract with the defendant, Walter P. Harlow, dated December 31st, 1921, for the sale of Lots 7, 8, 20, 30,
35, 36, 37, 38, 39, 40, 41, 42·, and 43, in Block 1, of the subdivision of Bon Air, Arlington County, Virg·inia, as the same
appear upon the plat of said subdivision of rceord in Deed
Book No. 4, at page 388, of the land records of said county;
that on January 4th, 1923, the complainant entered into a
certain other contract with the said Walter P. Harlow for
the sum of Lot 11, in Block 7; that part of Lots 12, 13, 14 and
17, in Block 7, adjacent to an North of the right of way line
of the Washington and Old Dominion R-ailroad;
page 7 ~ Lots 5, 6, 29 and 30, in Block 11; that part of lots
25, 26 and 27, in Block 11, adjacent to and North of
the right of way line of the V\Tashingion and Old Dominion;
Lot 26, in Block 4; Lot 10 in Block 10; and Lot 11, in Block·
12 of said subdivision; that on February 1st, 1922, the said
plaintiff entered into a certain other contract with the defendant, H. Richard Harlow, for the sale of Lots 1, 4, 5, 6, 7 and
8, in Block 6, of the said suhclivision; all of which contracts
are unrecorded; that certain other lots were included in said
contracts to which deeds have since have given and which
are therefore not involved in this suit:
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And it further appearing to the Court that complainant is
the record owner of said lots;
And it further appearing to the Court that the said de-,
fendants, and each of them, have defaulted in each of the said
contracts, and have entered into a certain agreement and stipulation under seal 'vhich is filed as an exhibit with the answer filed by the said defendants herein, to the effect that
the said contracts are null and void and that they have no interest in the sa.id property under the same ; .
And it further appearing to the court that all parties hereto have agreed to the cancellation of said contracts and the
conrl.rmation of the title to the said lots in the said Bon Air
Realty Company, Inc., the complainant herein;
· It is therefore adjudged, ordered and decreed that the cancellation of all of the said contracts by the said parties to
this suit as above set forth be and the same is hereby ratified, approved and confirmed; that all contracts between the
parties to this suit relating to the sale of said lots as hereinbefore set forth are hereby adjudged as null and void and of
no effect; and that the title to the said lots is hereby established, ratified and confirmed in the complainant,
page 8 ~ Bon Air Realty Company, Inc., a corporation, free
from any obligation or cloud upon the same arising
or to arise from or out of said contracts or either of them.
And this decree is :final.''
Your complainant is advised and here charges that notwithstanding the fact that the aforesaid decree and the proceedings in said suit are null and void because of irregularities hereinabove set forth, and particularly because the relief
granted in :no sense conforms to the prayers of said bill, but
also because your complainant was a necessary party to said
suit in order to be bound by the terms of said decree.
9th: On the 16th day of September, 1926, your complainant made legal tender to the said Bon Air Realty Company,
Inc., of Five Hundred Fifty-six Dollars and Ninety-five Cents
($556.95), and d.emanded of said company the delivery of a
deed conveying td your complainant said Lots 37. 38, 39, and
40, Block 1, Bon Air· Subdivision, Arlington County, Virginia,
said amount being the balance due principal and interest
on account of the purchase price of said lots, and the said Bon
Air Realty Company, Inc., refused to accept said money and
ref11sed to deliver to :on ~omplainant a deed conveying said
lots. Y ~ur complainant is advised and here charges that by
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reason of this legal tender he cannot be charged with interest
subsequent to said date.
Your complainant is advised and here charges that his is
entitled to have specifically performed by the defendants the
aforesaid contract dated August 20th, 1923, between the said
Walter P. Harlow and your complainant.
Wherefore, the premises considered, your eomplainant
prays that the said Bon Air Realty Company, Inc., and the
said Walter P. Harlo'v may be made parties defendant to
this bill and required to answer the same, but not
page 9 ~ on o~th, answer on oath being hereby expressly
waived; that the decree heretofore .entered on the
3rd day of July, 1926, by the Circuit Court of said county
in the chancery suit of Bon Air Realty Company, Inc., vs.
Walter P. Harlow atny be set aside and declared null and
void; that the said Bon Air Realty Company, Inc., may be
required to specifically perform the aforesaid contract, dated
August 20th, 1923, by conveying to your complainant said
lots 37, 38, 39 and 40, Block 1, Bon Air, Arlington County,
Virginia, upon the payment by your complainant of the balance of the purchase price 'vith interest to the date the amount
due thereon was tendered to said company, or if specific performance cannot be had, that said defendants jointly and severally may be required to pay to your complainant a reasonable amount to (!.ompensat him for the amount of the damages
he has suffered 'vhich he claims is One Thousand Dollars
($1,000.00) ; and that he may have all such other, and further
and general relief in the premises as the nature of his case
may require and to equity shall seem meet.
A.nd he "'viii ever pray, etc.
RAYMOND D. PADGETT~ Complainant.
By counse;
JESSE & McCARTHY,
Attorneys for Complainant.
page 10

~

CONTR1\.CT OF SALE.
Alexandria, Virginia.

No ...... .
Received· of Raymond D. Padgett. this 20th day of Aug.,
1923, the sum of Twenty Dollars ($20.00), to be applied on
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the purchase priee of Lots No. 37, 38, 39, 40, Bon Air in Block
No. 1, Arlington County, Virginia.
Pur~hase p~ice,
$560.00
Above deposit
$ 20.00
Balance,
$540.00) payable by 54 notes
of $10.00 each, bearing interest. to be drawn by the purchaser to the order of Walter P. Harlow, vendor, dated the
20th day of Aug., 1923, and payable on the 20th day of each
month thereafter. In the event of default of purchaser, all
::.mounts paid hereunder shall be forfeited to vendor as liquidated damages after sixty (60) days notice in writing to
vendee.

Terms:

When purchase priee is fullw paid, purchaser shall receive
deed in fee simple to said lot; subject, however, to the following restrictions :
1. No building shall be erected on said property nearer than
fifteen (15) feet to the street line of any lot.

2. No dwelling shall be erected to cost less than Two Thousand Dollars ($2,000).
3. Every dwelling. single or double, erected in said subdivision shall stand at least two and one-half feet from the side
line of lots.
4. No lot or lots shall ever be sold, leased or rented Qr in
any way conveyed to any person or person of African descent.
WALTER. P. JIARLOW, Vendor.
Accepted:
RAYMOND D. PADGETT,_Vendee.
COMPLAINANT'S EXHIBIT A.
Clarendon, Va., Aug. 20, 1923.
$10.00
One J\IIonth after date I promise to pay to the order o£
Walter P. Harlow, at Mt. Vernon Savings Bank, Wash., D.

'·
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C., Ten Dollars for value received, with interest at 6 per
cent. per annum until pai~.
Clarendon Trust Co. Stamp. Paid, Clarendon, Va.
No ......... Due ........ , 19 ... .
RAYMOND D. PADGETT.

Copy.
.• ,..

Walter P. Harlow.
I. R. Stamp 2c.
Oct. 11, 1923.
Clarendon, Va., Aug. 20, 1923.
$10.00
Two months after date I promise to pay to the order of
Walter P. Harlow, at ~it. Vernon Savings Bank, Wash., D.
C., Ten Dollars for value received.., with interest at 6 per
cent. per annum until paid.
Alarendon Trust Co. Stamp, Paiu, Clarendon, Va.
No ......... Due ........ , 19 ... .
RAYJ\IIOND D. PADGETT.

Copy.
Walter P. Harlo,v.
I. R. Stamp 2c.
Oct. 11, 1923.
Cla:rendon, Va., Aug·. 20, 1923.
$10.00
Three Months after date I promise to pay to the order of
Walter P. Harlow, at Mt. Vernon Savings Bank, Wash., D.
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C., Ten Dollar$ for value received, with interest at 6 per
cent. per annum until paid.
Clarendon

Tr~st

Co. Stamp. Paid; Clarendon, Va.

No ......... Due ........ , 19 ... .
RAY~£0ND

D. PADGETT.

Copy.
Walter P. Harlow.
I. R. Stamp 2c.
Oct. 11, 1923.
Clarendon, V a., Aug. 20, 1923.
$10.00

Four ~Ionths after date I promise to pay to the order of
Walter P. Harlo,v, at Mt. Vernon Savings Bank, Wash., D.
C., Ten Dollars for value received, with interest at 6 per
cent. per annum until paid.
Clarendon Trust Co. Stamp. Paid, Clarendon, Va.
No ......... Due ........ , 19 ... .
RAY~£0ND

D. PADGETT.

Copy.
Walter P. Harlow.

I. R. Stamp 2c.
Nov. 11, 1923.
Clarendon, V a., Aug. 20, 1923.
$10.00

Five Months after date I promise to pay to the order of
Walter P. Harlo,v, at 1\ft. Vernon Savings Bank, Wash., D.
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C., Ten Dollars for value received, with interest at 6 per
cent. per annum until paid.
Clarendon Trust Co. Stamp. Paid, Clarendon, V a.
No ....•.... Due ........ , 19 •...
RAYI\fOND D. PADGETT.

.Copy.
"\Valter P. Harlow.
I. R. Stamp 2c.
Nov. 11, 1923.
Clarendon, Va., 1\.ug. 20, 1923.
$10.00
Six Months after date I promise to pay to the order of
Walter P. Harlqw, at Mt. Vernon Savings Bank, Wash., D.
C., Ten Dollars for value received, with interest at 6 per
cent. per anrium until paid.
Clarendon Trust Co. Stamp. Paid, Clarendon, Va.
No ......... Due ........ , 19 ... .
R.AYMOND D. PADGETT.

Copy.

,-·

"\Valter P. Harlow.
I. R. Stamp 2c.
Nov. 11, 1923.
Clarendon, ,-a., Aug. 20, 1923.

$10.00
Seven ~Ionths after date I promise to pay to the ·order of
Walter P. Harlo,v, at Mt. Vernon Savings Bank, Wash.,. D.
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C., Ten Dollars for value received, with interest at 6 per
cent. per annum until paid.
Clarendon Trust Co. Stamp. PPid, Clarendon, Va.
No~ ........ Due ........ ,

19 .. .

RAY:NIOND D. PADGETT.
Copy. .
Walter P. Harlow.
I. R. Stamp 2c.

Nov. 11, 1923.
THE I-IARLOW COMPANY
REAL ESTATE.
819 Fifteenth St., Northwest.

Washington, D. 0. Aug. 20, 1923.
Received of !\Irs. Padgett Twenty Dollars
Deposit on Lot 37, 38, 39, 40, Blk one Bon Air Va.
W. P. HARLOW.
$20.

Copy.
Price of lots.
$140 each.
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Filed December 13, 1926.
Raymond D. Padgett, Complainant,
vs.
Bon Air Realty Company, Ind., Defendant.
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DEMURRER.

Now comes the defendant, Bon Air Realty Company, Incorporated, a corporation, and demurs to the bill of complaint
filed against it in this cause, and for grounds of demurrer
respectively sets forth as _follows:
First: That said bill of complaint is insufficient in law.
Second: The sajd bill of complaint does not set out any
cause of action against the defendant, Bon Air Realty Company, Inc.
Third: The said bill of complaint attempts to attack collaterally the final judgment of this Court in the case of Bon
Air Realty Company vs. Harlow, et al.
Fourth: The errors claimed by the complainant in this suit
to have been committed in the suit of Bon Air R-ealty Company vs. ~arlow, et al., are insufficient to warrant setting aside
of the decree in the last mentioned case.
Fifth: The facts alleged in said bill of complaint e:ven if
· true are not sufficient to establish a contractual relationship
bebveen the Bon Air Realty Company and the complainant,
Raymond D. P.adgett.
Sixth: No notice was required by law to have been given
to the said Raymond D. Padgett in the suit of Bon Air Realty
Company vs. Harlow, et al.
·
Seventh. The decree in the case of Bon Air Realty ComlJany vs. Harlow, et al., is res adjrztdica,ta as to all parties
before the Court and their privies and the interest of the said
Raymond D. Padgett being in privity with those
page 12 ~ of Walter P. Harlow 'vould be bound by the decree entered in the said case.
Eighth: T-he prayers f(,r relief in the cause of Bon Air
Healt.y Company vs. Barlow, et al., is sufficiently broad to
cover the relief granted by the Court.
Ninetl~: The plaintiff was not a party to the suit of Bon
Air Realty Company, Incorporated, against Walter P. Harlow, et al., was not a necessary party and cannot attack any-
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thing therein adjudicated, nor take advantage of any errors,
if there were any, in that suit.
Tenth: The aforementioned suit was between Bon Air
Realty Company, Incorporated. and Walter P. Harlow anu
H. Richard Harlow, plaintiff therein claimed the contracts of
sale to said Harlows of certain lots had been forfeited for
non-compliance with the terms thereof. The Harlow admitted this and the decree so substantially 1weoiting was entered .
for plaintiff cancelling all contracts with the Harlow Padgett's purchase was from Walter P. Harlo'v of four lots. All
rig·hts of Walter P. Harlow having been cancelled, Padgett
took nothing under his purchase from Harlow.
Eleventh: Padgett did not and could not purchase from
'\Valter P. Harlow any interest except such as Harlow had,
and when all interest of Harlo'v was cancelled in the suit
hrought against him, that ends any claim of Padgett except
against Walter P. Ha.rlo\v, from whom he bought.
Twelfth : The bill of complaint shows no right of the plaintiff Padgett against Bon .Air R.ealty Corporation, Incorpo·
rated.
Thirteenth: The right of action of the plaintiff, if any, is
solely. against Walter P. Harlow.
page 13
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In the Circuit Court of _t\.rlington County.
Filed 2-24-1927.

Huymond D. P~dgett
vs.
vVa.lter P. Harlow and Bon Air Realty Co., Inc.
Equity No. 1739.
This cause came on to be heard this '25th day of February,
1927, upon the bill of complaint and the demurrer of the Bon
Air Realty Company. Inc., and was argued by counsel, upon
co11sicleration 'vbereof it is adjudged~ ord~red, & decreed that
the said demurrer be and it is sustained and the bill of complainant is dismissed as to the .Bon air Realty Company,
Inc. To wl1ich rulings of the Court Counsel for Complainmlt excepted & stated that it was his intention to apply to

In the Supreme Court of Appeals of Virginia.
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the Supreme Court of Appeals for an appeal from this judgment and moved the Court to suspend its judgement for a
rwriod of sixty days to prepare his appeal, which motion the
Court granted.

SAM'L G. BRENT. Judge. pnge 14

~

In the Circuit Court of Arlington County, Va.

Raymond B. Padgett, Complainant,
vs.
Bon Air Realty Company, Inc., and Walter P. Harlow, Defendants.
In Chancery.

J. K. M. Norton,
Alexandria, Virginia,
Attorney for Bon Air Realty Company, Inc.

Tl~

~rake notice that o_n Wednesday. March 30th, 1927, at 10
o'clock A. M., the undersigned will apply to the Clerk of the
Circuit Court of Arlington County, Virginia, for a transcript of the record in the case of Raymond B. Padgett, complainant, vs. Bon Air Realty Company, Inc., defendant, for
tl1e purpose of presenting said transcript to the Supreme
Court o.f Appeals of Virginia; along with a Petition for the
allowance of -an appeal from the decree of said court rendered
on February 25th, 1927, sustaining a demurrer to the bill or
complaint. The Clerk will include in said transcript, the
Bill of Complaint, the Demurrer, and th~ DecrC\\1 sustaining
the demurrer.

Given under my hands this 24th day of March, 1927.
RAYJ\IOND B. PADGETT,
Ry JESSE & McCARTHY,
vV. THOS. FRENCH,
Solicitors for Complainants.
Legal service of the within notice accepted this 29 day of
~farch~ 1927.

J. K. M. NORTON,
Attorney for Bon Air Realty Company, Inc.

R ..D. Padgett v. Bon Air Realty Co., Inc.
page 15 }
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I, Wm. H. Duncan, Clerk of the Circuit Court of
Arlington County, Virginia, the same :·being ;a
Court of Record, do hereby certify that the foregoing are
true copies of the Bill of Complaint, Exhibits filed therewith,
the Demurrer, and the Decree sustaining the said Demurrer,
on file in my office, in the case of Raymond D. Padgett, Complainant, vs. Bon Air Realty Company, Incorporated, and
Walter P. Harlow, Defendants ;
And. it is further certified that Walter P. Harlow, one of
the said defend~nts is a non-resident of this State, and that
there is no e.ounsel of record on behalf of the said Walter P.
Harlow, and it is further certified that counsel for the Bon
Air Realty Company, Incorporated, has accepted legal service
for this transcript of record.
Given under my hand this 13th day of April, 1927.

WM. H. DUNCAN,
Clerk of the Circuit Court of Arlington County, Virginia.
A Copy-Teste:

H. STEWART JONES, C. C.
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