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lN 'fHE 

Supreme Court of Appeals of Virginia 
AT RICti~iOND. 

Record No. 1632 

VAN B. TRUSLO\V, &c., Appellant, 

versus 

LUCY TRUSLOW BALL, ET ALS., Appellees. 

IN CHANCERY. 

To the Ifon.orable Judges of the Suprente Cout·t of Appeals of 
Virginia: 

Your petitioner, Van B. Trnslo,v, single, in his own right 
and as Executor of Silas B. Truslo·w, deceased, respectfully 
represents that he is aggrieved by a decree of the Circuit 
Court of Spotsylvania County, Va., entered in this case on 
June 11, 1934 (l\L R., p. 207), by which decree the Court ad­
judged, ordered and decreed that Lots Nos. 29-30-31, Block 7, 
lying in Spotsylvania County, Va., Northwest of Fredericks­
burg, on the State Hig·hway fron1 Fredericksburg to Fal­
mouth, and particularly described on Plat filed in this cause 
(M. R .. ,p. 38A), 'vere devised by 'Silas B. Truslow, father of 
your petitioner, Van B. Truslo,v, to his sister, Lucy Truslow 
Ball, and in adjudging, ordering and decreeing that the true 
intent, meaning and purpose of the last will and testament 
of the said Silas B. Truslo"r was to devise unto and vest fee­
simple title to the said three lots, Nos. 29-30-31, Block 7, in 
his daughter, Lucy Truslo'v Ball, and in further decreeing 
that the said Van B. Truslow should pay unto his sister, Lucy 
Truslow Ball, the sum of $75.00 per month or $900.00 per 
year as a fair rental for the aforesaid Lots Nos. 29-30-31, 
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Block 7, from the 20th day of March, 1928, until the date of 
the entering of the aforesaid decree on June 11, 1934, namely, 
the sum of $5,600.00, with interest thereon at 6% per annum 
from June 11, 1934, until paid, and in entering judgment 
against the said Van B. T1~uslow in favor of his sister, Lucy 
Truslow Ball, for the aforesaid sum of $5,600.00 as of June 
11, 1934 (1\L R., p. 207), and in g·ranting the prayers contained 
in complainant's bill filed in this cause (lv.L R., p. 33) and 

: in refusing to grant the prayers contained in answer and 
1 

cross-bill of Van B. T1~uslow filed in this cause (M. R., p. 40), 
from which said decree your petitioner, Van B. Truslow, 
prays an appeal and supe·i·sedeas. 

The transcript of the record is here,vith presented as a 
part hereof, from which the facts hereinafter set forth may 
be seen, the errors complained of, as shown by. the said rec­
ord, being set forth in detail in this petition. 

STATEMENT OF FACTS. 

The facts as shown by the record in this case are, that 
Silas B. Truslow, a resident of Spotsylvania County, Va., liv­
ing near the City of Fredericksburg, Va., on the State High­
way from that City to "\Vashington, D. C., died August 26, 
1925, testate, leaving a last will and testament, entirely in his 
·own hand,vriting·, which was duly probated in the Clerk's 
Office of the Circuit Court of Spotsylvania County, Va., Janu­
ary 30, 1929 (NL R., p. :37). The said Silas B. Truslow died 
leaving the following heirs surviving him, namely: his wido,v, 
Susan J. Truslo,v, who died September 28, 1932, sometime be­
fore the institution of this suit; and the following children, 
namely: ·van B. Truslow, Lucy Truslow Ball, Thomas Trus­
low, Clay Truslo,v, Gracie Truslow Haddock, ~fack Truslow, 
Claudie Truslow and Beulah Truslo'v Ashby, all of whom, to­
gether with their respective husbands or wives, are parties to 
this suit. At the time of his death, and for more than ten 
years prior thereto, the said Silas B. Truslow, father of your 
petitioner, Van B. Truslow, was seised and possessed of real 
estate in Spotsylvania. County, V a., consisting of 35 lots in 
Block 7, described in ::Niap filed herein (1\[ R., p. 38A) and a 
small amount of personal property, as shown by the record. 
Your petitioner, Van B. Truslow, duly qualified as Exe~utor 
under the last will and testament of his father, Silas B. Trus­
low, deceased, in the Circuit Court of Spotsylvania County, 
Va., on the 30th day of January, 1929 C~L R., p. 37). 

The facts in this case will show that at the time Silas B. 
Truslow purchased the 35 lots in Block 7, more than ten years 
prior to his death) Aug·ust 26, 1925, he made a small cash 
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payment thereon and agreed with his son, Van B. Truslow, 
that if he (Van B. Truslow) would help to pay for the said 
lots that the said Silas B. Truslow would give him (Van B. 
Truslow) a one-half interest in the said lots; that at this time 
your petitioner, Van B. Truslow, was working in the City of 
Richmond, Va., and that he sent home regularly each month to 
his father, Silas B. Truslo"r, the sum of $40.00 to apply on 
the purchase price of said lots. Later, when your petitioner, 
Van B. Truslo,v, was called into the Army, he made an al­
lotment of $20.00 per month to his father, Silas B. Truslow, 
and to his mother, which 'vas applied on the purchase price 
of the said lots by the said Silas B. Truslow. That after 
the War your petitioner, Van B. Truslow, secured employment 
in Washington, D. C., and continued to contribute $40.00 each 
month to his father, Silas B. Truslo,v, to pay for the said lots. 
That later on the said Silas B. Truslow offered to make a 
deed to his son, Van B. Truslow, for his one-half of the said 
35 lots and that your petitioner, Van B. Truslow, agreed with 
his father, Silas B. Truslo,v, that he would not take title to 
the one-half interest at that time, but that his father, Silas 
B. Truslow, would leave this interest in the said lots to the 
said Van B. Truslow· bv will. 

The facts in this case will also show that sometime after the 
last will of Silas B. Truslow was written, 1\farch 5, 1916, the 
said Silas B. Truslow desired to build a filling station on 
Lots Nos. 29-30-31, Block 7, on. the State Highway from 
Fredericksburg· to Washington, D. C. That the said Silas B. 
Truslow did not have sufficient money to erect said filling· 
station and to· do the necessary concrete work around it, 
and that your petitioner, Van B. Truslow, agreed with his 
father, Silas B. Truslow, to furnish money for the erection of 
the filling· station and to help his father, Silas B. Truslow, 
complete the said work in consideration of Van B. Truslow 
having a half interest in the said lots and filling station dur­
ing· the life of the said Silas B. Truslow and to be given them 
by will of said Silas B. Truslo,v. That at this time the said 
Silas B. Truslow 'vas in failing health and on that account 
l1is son, Van B. Truslo,v, returned home to help his father, 
Silas B. Truslow, run this filling· station. That your peti­
tioner, Van B. Truslow, stood in the closest personal rela­
tionship and confidence with his father, Silas B. Truslow, 
and relying· on the said agreement contributed sums of money 
for the construction of the filling station from time to time, 
and that in Se:etember, 1924, the said Van B. Truslow sent 
a Cashier's Check in the sum of $500.00 on the Mount Vernon 
Saving-s Bank of Washington, D. C., to his father, Silas B. 
Truslow (1\L R., p. 151-depositions of Van B. Truslow) (M. 
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R., p. 169-depositions of Joseph L. Savage). That the said 
check for $500.00 was payable to Silas B. Truslo'v and was 
deposited by him in the Commercial State Bank of Freder­
icksburg, ·va., on the 30th day of September, 1924 (M. R., p. 
169). And that the $500.00 proceeds of said check was used 
by the said Silas B. Truslow under agTeement with his son, 
Van B. Truslow, in the building· of the filling station on Lots 
Nos. 29-30-31, Block 7; that owing to the bad condition of 
the health of his father, Silas B. Truslow, your petitioner, 
Van B. Truslow, gave up his position in \Vashington, D. C., 
and returned to his father's home ncar Fredericksburg, in 
Spotsylvania County, Va., a short thne after the said Silas 
B. Truslow had commenced to operate the said filling sta­
tion in ]\larch, 1925; and that the day after the said Van B. 
Truslow returned to his father's h01ue to operate the filling 
station, his father, Silas B. Truslow, was taken ill and was 
pever able to look after the filling station after that time. 
['hat there was a valid agree1nent between the said Silas B. 
Truslow and your petitioner, Van B. Truslow; that these two 
parties would operate the filling station in partnership dur­
ing the life time of the said Silas B. Truslow and that after 
his death your petitioner, Van B. Truslo,v, should have the 
filling station and Lots Nos. 29-30-31, Block 7 on which the 
filling station was located, for the money advanced by the 
'said ·van B. Truslow for its construction. That the said Van 
B. Truslow purchased certain tires, tubes and accessories for 
the said filling station and conducted it from the time of his 
father's illness in March, 1925, until the death of his father 
;on August 26, 1925, and thereafter conducted the said filling 
station for the benefit of his father's estate and particularly 
for the benefit of his mother, Susan .J. Truslo"r' up to the 
time of her death, Septmnber 28,- 1932, and ti1at these facts 
were well known to all parties to this suit, and particularly 
to his sister, Lucy Truslow Ball, and that all of these parties 
:agreed and consented that the said filling· station should be 
:conducted by your petitioner, Van B. Truslow, for the benefit 
of his father's estate and for the benefit of his mother, Su­
san J. Truslow; and that no den1and for settlen1ent of his 
father's estate or the closing of the said filling station was 
,made by any of the parties hereto until this suit "ras filed on 
;account of this fact. 

The facts further show that your petitioner, Va.n B. Trus­
low, was put in charge of the filling· station by his father, Silas 
B. Truslo,v, under the agreen1ent as ahove set forth, of which 
they were to be partners during the life time of his father, 

! Silas B. Truslo,v, and that the said Van B. Truslow 'vas to 
lhave the filling station and 171;2 lots, including Lots Nos. 29-
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30-31, Block 7, at the death of his father, Silas B. Truslow; 
and that the sa~d Van B. Truslow worked at the ~aid filling 
station continuously from l\farch, 1925, up to the time of the 
institution of this suit, save and except a six n1onths period, 
during which time his mother, Susan J. Truslow, ran the said 
filling station; and that from the proceeds of the said :filling 
station Van B. Truslow contributed to the support of his 
mother, and to the support of his younger sisters for some 
tin1e after the death of his father, Silas B. Truslow; and that 
all of the parties to this suit, and particularly Lucy Trus­
low Ball, agreed to and acquiesced in this agTeement and ar­
rangement for nearly eight years, namely, from the thne of 
the death of Silas B. Truslo,v, Aug-ust 26, 1925, until the in­
stitution of this suit on l\{arch 20, 1933. 

The facts further sho"r that Susan J. Truslow, widow of 
Silas B. Truslow, was in ill health fron1 the time of the death 
of her husband, Silas B. Truslow, and was bed-ridden 
for nearly a year before her death, was cared for and the 
necessary money for her physicians, n1edicines and support 
was supplied by your petitioner, Van B. Truslow, fr01n the 
returns from the said filling station and from the returnf:l 
from a loan of $500.00 to the said Van B. Truslow (l\L R., p. 
158) all of which was used for the support of the said Susan 
J. Truslow during her last years, and all of which was known 
to and acquiesced in by the parties to this suit, and particu­
larly by Lucy Truslow Ball. 

The facts further show that the petitioner, Van B. Trus­
lo,,r, has also paid out of his own funds on debts due by his 
father, Silas B. Truslow, and for the support of his mother, 
more than the value of the 6lj~ lots, which he was authorized 
by the last will. and testan1ent of his father, Silas B. Trus­
low, to dispose of for the support of his mother. 

The record further shows that notwithstanding the fact that 
Lots Nos. 29-30-31, Block 7, face on Hunter Street and run 
back in a northerly direction between parallel lines, 'vith only 
Lot No. 29 having its side of length on the State Highway fro1u 
Fredericksburg· to "\Vashington, D. C., that by a strained con­
struction of the will of Silas B. Truslow, under which con­
struction the description of the aforesaid lots was transposed 
from the regular or legal description by which the said three 
lots had always been described and conveyed, so that the East 
or Northeast side of the three lots on the State High,vay 
'vas considered as the front or facing of the said three lots; 
and under this strained construction of the aforesaid three 
lots Nos. 29-30-31, Block 7, with filling station thereon were 
awarded to the said Lucy Truslow Ball, and judgn1ent In 
the sum of $5,600.00 entered against your petitioner, Van B. 
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· Truslow; and by decree entered in this cause on June 11, 
1934, the relief prayed for by the plaintiffs was granted, and 
the relief prayed for by your petitioner in his answer and 

1 cross-bill was denied him. 
: ·Your petitioner, Van B. Truslow, objected to the findings 
in the Commissioner's Report (M. R., p. 54) filed in this cause, 
and to the entrance of the aforesaid decree on June 11, 1934, 
and specifically assigns as error, the following grounds: 

FIRST ASSIGNMENT OF ERROR. 

That the Court erred i~ refusing to construe the last will 
and testament of Silas B. Truslow, that "\Tan B. Truslow 

, shall have 17~4 lots where he shall wish them except 3 lots to 
I the house". The facts in this case showing that Van B. Trus­
: low, son of the Testator, Silas B. Truslow, stood in the closest 
personal relationship and confidence with his father, Silas B. 
Truslow, and that it was the evident intention of the Testator, 
Silas B. Truslow, from the evidence in the case showing this 

I 

relationship and confidence between father and son, that the 
son, Van B. Truslow, should have lots 29-30-31, Block 7, with 

'the filling station thereon, as part of the 17112 lots to be se-
lected by him, and that the Court erred in decreeing that Lots 
Nos. 29-30-31, Block 7, 'vere devised by the said Silas B. 

I 

Truslow to his daughter, Lucy Truslow Ball. (Exception No. 
1 to Master Commissioner's Report-M. R., p. 204.) That it 

'was the evident intention of the Testator, Silas B. Truslow, 
that his son, Van B. Truslo,v, should have 171/2 lots in Block 
7 ''where he shall wish the1n except the 3 lots to the house" • 

. The House and the 3 lots adjacent, 'vhich are devised Gracie 
I Truslow and Beulah Truslo,v, daughters of Silas B. Truslow, 
: are identified as Lots Nos. 26-27-28, Block 7 (M. R., p. 82; 
depositions of John W. Allison) (Plat M. R., p. 38A). 

The evidence shows that Van B. Truslow, while working 
in Richmond and vVashington and while serving in the Army, 

I 

contributed certain sums of money to his father, Silas B .. 
Truslo,v, under agreement between them, for the sole purpose 
of building the filling ·station on Lots Nos. 29-30-31, Block 
7, and that Van B. Truslow gave up his position, which he 
held in W ashing'ton, on account of his father's failing health, 

, and returned to Fredericksburg to run this filling station as 
I a partner with his father and conducted the filling station up 
to the time of his father's death. Silas B. Truslow, the Tes­
tator, was an illiterate inan, who could scracely read and 
write. This fact is conclusively shown by his last will and 

: testament. It is also evident from the language of tl1e last 
1 \vill and testament of Silas B~ Truslow that his son, Van B· ... 



Van B. Truslow, &c., v. Lucy Truslow Ball, et als. 7 

Truslow: stood in a much eloser relation to the Testator, Si­
las B. Truslow, and enjoyed his confidence to a much greater 
extent than any of his other cllildren. ( M. R., p. 36.) This 
is shown by the fact that the Testator named his son, Van 
B. Truslo·w, as his ''administrator over all the property and 
.affairs and not to give bond". It is further shown by the 
language of the last will of Silas B. Truslow; "if the place'is 
not paid for my oldest son, Van, to do what he sees fit'' and 
by the lano011age· used by the Testator, Silas B. Truslow, after 
the devise of '' 3 lots to the house'' to his daughters, Gracie 
Truslow and Beulah Truslow, ''to do as they like except to 
sell if they wish to sell shall sell to my son Van and no 
one else". It is, therefore, submitted that the Court erred 
in construing the last will and testament of Silas B. Trus­
low to the effect that Lucy Truslow Ball was devised the 
three lots upon whi~h the filling station was built, Lots Nos. 
29-30-31, Block 7. It can scarcely be ~onceived that it was 
the intention of the Testator, Silas B. Truslow, after his &on, 
Van B. Truslow, had contributed certain sums of money for 
the building of the filling station and had helped his father, 
Silas B. Truslow, to run it for a considerable length of time 
and stood in the closest personal relationship and confidence 
'vith his father, to divest the son, Van B. Truslow, of the 
title and possession of the filling station with the three .Jots 
adjacent, Nos. 29-30-31, Block 7, and to devise these three lots, 
and turn the possession of the filling station over to his daugh­
ter, Lucy Truslo'v Blall, with whom the record shows that he 
had no business relations and with whom he did not have the 
same close personal relationship and confidence. 

The construction of the last will and testament of Silas 
B. Truslow, that Lucy Truslow-Ball was devised Lots Nos. 29-
30-31, Block 7, with the filling station thereon, was evidently 
arrived at by the attempt to identify said Lots Nos. 29-30-31, 
Block 7, as facing ''N. E. and S. E." to fit the description used 
by the Testator, Silas B. Truslow, in his last will and testa­
nlent. 

The Plat filed in this cause (M. R., p. 38A) shows that Lots 
Nos. 29-30-31, Block 7, front on the North side of Hunter 
Street and run back between parallel lines in a northerly 
direction 105 ft. to Lot No. 28, Block 7, and of these three lots 
only Lot No. 29, Block 7, at the Northwest corner of Hunter 
Street and the State Highway from Fredericksburg to Wash­
ington, D. C., has any direction or point of the compass, which 
might, under the most strained construction, be termed aN.· 
E. direction and this construction can be made only by trans­
posing the legal description by which Silas B. Truslow knew 
these lots and by which they were conveyed him, so that the 
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East side of Lot 29, Block 7, on the State Highway is con­
sidered as the front of these three lots. Plat of Block 7 filed 
;with the Record shows that Lots Nos. 32-33-34, Block 7, are 
nearer the description used by the Testator in the devise of 
three lots to his daughter, Lucy Truslow Ball, namely, on the 
S. side facing N. E. and •S. E. ; the three lots Nos. 32-33-34, 
Block 7, facing on theN. side of Hunter Street with a S. E. 
1direction and running back in a N. W. direction. It is, how­
'ever, respectfully submitted that the three lots devised by the 
Testator, Silas B. Truslow, to his daug·hter, Lucy Truslo'v 
Ball, can not be designated or ascertained from the descrip­
tion of Block 7 owned by the. Testator. It is more probable 
:that it was the intention of the Testator, Silas B. Truslow, to 
devise Lucy Truslow Ball Three lots on the S. side of Ger­
mania Street facing the house in 'vhich the said Lucy Trus­
low Ball resides on the North side of Gern1ania Street, these 
,lots facing in a direction slightly west of N. and running back 
!between parallel lines in a direction E~ of South. It is also re­
spectfully submitted that the designation or identification py 
the Court of Lots Nos. 29-30-31, Block 7, with filling station 
thereon, under the construction of the "rill of Silas B. Trus-
1low, was arrived at by the consideration of the depositions 
10f John W. Allison and L. R. Curtis, Surveyor, in attempting 
to explain the description or to identify these three lots. The 
lots upon which the dwelling house of Silas B. Truslo,v is 
situated, devised his daughters, G.racie Truslo'v and Beulah 

i Truslow, are identified by John vV. Allison as Nos. 26-27-28, 
,Block 7 (J\IL R., p. 82). Lots Nos. 29-30-31, Block 7, facing 
on the North side of Hunter Street, imn1ediately South of Lots 
Nos. 26-27-28, Block 7, upon which the Truslow dwelling is 
situated, are described by John W . .Allison as ''facing South 

I and running back North". (J\11. R .. , p. 82.) Particular at­
, tention of the Court is also called to Exhibit 1, letter, enve­
lope in which letter 'vas mailed and copy of 1\{ap of Block 
7 with depositions of Mrs. Beulah Truslow Ashby (~L R., pp. 
193-4), and the depositions of Ruth Olds (M. R., p. 196). It 

! is evident from the testimony of Mrs. Beulah Truslo'v Ashby 
' that this envelope with the unsigned letter and copy of Map of 
Block 7 was mailed from Washington, D. C., at the instance of 
John W . .Allison to "l\Iisses Grace and Bulah Truslo"r, c/o 
Mr. Geo. A. Ball, R. F. D. #1, Fredericksburg, Va. ",and that 

! thev were received bv 1\'Irs. Beulah Truslow Ashhv in due 
COllrse through the mails at this address. It is als~ evident 
from the testimony of Ruth Olds that this copy of l\Iap of 
Block 7, was made by her for John vV . .Allison. From the lan-

1 

guage used in this letter and fr01n the manner in which it was 
mailed to Grace and Beulah Truslow an.d from other evidence 
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in this case showing the close friendship between John W. 
Allison and Lucy Truslow Ball, it can not be successfully con­
tended that John W. Allison was an unbiased witness in Mrs. 
Ball's behalf. It is highly probable that without the ques­
tions and answers objected to by the Appellant's Counsel and 
without giving g-reat weight to the testimony of John W. Alli­
son in behalf of Lucy Truslow Ball that no conclusion could 
have been arrived at as to the description of the lots de­
vised Lucy Truslow Ball by her father, Silas B. Truslow 
(M. R., p. 205-Exception No. 3 to ::Master Commissioner's 
Report). 

In reply to questions as to the lots between the Truslow 
dwelling and the corner towards Fredericksburg (Hunter 
Street) John "\V. Allison described these three lots (29-30-
31) as "facingS. and running- back North". (1\L R., p. 82.) 
In his depositions filed in this cause John W. Allison testified, 
over objections of Appellant's Counsel, attempting to locate 
the lots devi~ed Lucy Truslow Ball, as Lots 29-30-31, Block 
7 (lYL R., p. 90). John W. Allison also testified, over objec­
tions of Appellant's Counsel, as to purported statement made 
him by the Testator, Silas B. Truslow, as to his intention to 
leave Lots Nos. 29-80-31, Block 7, to his daughter, Lucy Trus­
lo'v Ball. Particular attention of the Court is called to this 
testimony objected to by the Appellant's Counsel (M. R., p. 
90). It is evident from the confusion of testimony in the 
Record, in this cause, as to the description of the three lots de­
vised Lucy Truslow Ball by her father, Silas B. Truslow, that 
great weight was given -to this illegal testimony of John W. 
Allison aud Lucy Truslow Ball. 

SECOND ASSIGN~IENT OF ERR.OR. 

The petitioner, Van B. Truslow, assigns as error the action 
of the Court in refusing to grant the prayers of the petitioner 
in his answer and cross-bill and in overruling· Exception No. 
2 to the 1\Iaster Commissioner's Report (M. R., p. 204), in 
awarding the said Lots Nos. 29-30-31, Block 7, to Lucy Trus­
lo"r Ball and in holding that the said Lucy Truslow Ball was 
entitled to recover rent at the rate of $75.00 per month or 
$900.00 per year, from 1\farch 20, 1928, to the date of the de­
cree entered in this cause June 11, 1934, and in entering­
judgment in favor of the said Lucy Truslow Ball against 
your petitioner, Van B. Truslo,v, in the sum of $5,600.00. 

The evidence in this case shows that Van B. Truslow acting 
under agreement with his father, Silas B. Truslow, advanced 
certain sums of money to his father, Silas B. Truslow, to 
build the fil!ing- station on Lots Nos. 29-30-31, Block 7, while 
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the said Van B. Truslo'v was working in Richmond, Va., in 
the service of the United States Army and later, while work­
ing in Washington, D. C., and that these various sums of 
money were advanced to the said Silas B. Truslow under a 
partnership ag·reement with his son, Van B. Truslow; that 

, the filling station and Lots Nos. 29-30-31, Block 7, upon which 
1 the said filling station is situated, were to go to Van B. Trus­

lo'v after his father's death, and that the said Van B. Trus-
. lo'v lived up to his part of the aforesaid contract and per­

formed it to such extent that he was entitled to have a court 
of equity decree specific performance on the part of the said 
Silas B. Truslow, or his heirs, and for this reason Lots Nos. 
29-30-31, Block 7, and the filling station thereon should have 
been awarded or decreed y:our petitioner, Van B. Truslow 

! (M. R., p. 151-depositions of ·Van B. Truslow) showing 
· payment of certain sums of money by the said Van B. Trus­

low, under this agTeement to his father, Silas B. Truslow, and 
testifying in regard to the agreement, particularly as to the 

. $500.00 by Cashier's Check on the J\iount Vernon Savings 
I Bank of vVashington, D. C. (~1. R., p. 169. Depositions of Van 
I B. Truslow and Jos. L. Savage), and by the further fact that · 
. the said petitioner, Van B. Truslow, borrowed $500.00 on 
his real estate for the purpose of running the said filling sta­
tion after he took charge of it and for the defraying of cer­
tain expenses and bills due by his father, Silas B. Truslow,. 
during his last illness. ( J\ti. R., p. 158.) 

Under this Exception, the attention of the Court is also 
called to the testimony of 1VIrs. Beulah Ashby, a daughter of 
the Testator, Silas B. Truslow, and a sister of the petitioner,. 
Van B. Truslow and Lucy Truslow Ball. (J\L R., pp. 149-50.) 
The testimony of J\tirs. Beulah Ashby as pointed out in the­
record, together with the testimony of Van B. Truslow, as. 

1 to the partnership agremnent with his father, Silas B .. Trus-
1 low, and the fact that Silas· B. Truslow had agreed that the-· 
· petitioner, Van B. Truslo"r, should have Lots Nos. 29-30-31,. 

Block 7, with filling station thereon, after the death of his 
mother, and the relationship and confidence in which the said 
Van B. Truslo'v was held by his father, Silas B. Truslow 

. (M. R., p. 64, Paragraph 1-:l\faster Commissioner's Report) 
/ show conclusively that Silas B. Truslow had entered into this 
1 agreement with his son, V a.n B. Truslo,v, and that the agree-

ment had been fully performed on the part of the petitioner,. 
Van B. Truslow, and your petitioner, Van B. Truslow, re­
spectfully subn1its that the Court erred in refusing to decree 
that the said petitioner, Van B. Truslow, was entitled to the 

1 three lots (29-30-31, Block 7) with the filling station thereon,. 
I and that the said lots with the filling station thereon should. 
I 
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have been decreed him and assigns the action of the Court 
in refusing to decree the aforesaid lots, with filling station 
thereon to your petitioner, and in decreeing that the said Lucy 
Truslow Ball was entitled to the said three lots (29-30-31, 
Block 7) and the rent therefor, as set forth above, from your 
petitioner, as error. · 

THIRD ASSIGN~IENT OF ERROR. 

. This assignment of error is intended to cover Exceptions 
Nos. 5-6-7-8 to Master Commissioner's Report (M. R., p. 205) 
each of which were overruled by action of the Court in en­
tering the decree in this cause on June 11, 1934. . 

The petitioner, Van B. Truslow, submits that even if the 
Court should hold that the said Van B. Truslow is not en­
titled to recover the said Lots Nos. 29-30-31, Block 7, with 
filling station thereon, as set out in Record in this case, that 
he should have credit for the sums of money, together with 
intere$t thereon, advanced to his father, Silas B. Truslow, 
from time to time to pay for the filling station and work 
thereon, as sho,vn by the record in this case in the depositions 
of Van B. Truslow and J os. L. Savage, referred to above, 
and for certain sums paid by the said Van B. Truslow for 
taxes on the real estate owned by Silas B. Truslow from the 
time of the said Silas B. Truslow's death,. August 26, 1925, 
through the year 1933, and should have further credit for 
$152.04 for which the estate of Silas B. Truslow was indebted 
to the said Van B. Truslo'v and for the sum of $50.00 cov­
ering amounts to Thomas Truslow and Clay Truslow. Your 
petitioner, Van B. Truslow, assigns as error the action of the 
Court in refusing· to allow your petitioner, Van B. Truslow, 
credit for the aforesaid payments or amounts. 

FOURTH ASSIGNMENT OF ERROR. 

The petitioner; Van B. Truslow, assigns as error action 
of the Court in overruling Exception No. 9 to 1\faster Com­
missioner's Report (M. R., p. 206) and suomits that even if 
the Court should decree that Lucy Truslow Ball is entitled 
to the o'vnership and possession of Lots N ds. 29'-30-31, Block 
7, with filling station thereon, as of the 1p.ate of Silas B. 
Truslow's death, August 26, 1925, and that your petitioner, 
Van B. Truslow, should be charged with tent for the said 
filling station property, that the amount of rent decreed 
against him for the said property, $75.00 per month or 
$900.00 per year, and the entrance of judgment against him 
in favor of Lucy Truslow Ball in the sum of $5,600.00 is 
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excessive and not justified by the evidence in the record. Your 
petitioner, Van B. Truslow, submits that the testimony in 
this cause shows that the returns from the said filling sta-
~tion and the value of the said filling· station or the running 
thereof, was largely due to the personal service and efforts 
of your petitioner, Van B. Truslow, and that without the 
personal services and efforts of the said Van B. Truslow the 
rental of ths said filling station property would have been very 
sn1all. 

The depositions of Nelson A. Ashby, who has been engaged 
in the automobile and filling station business for the past 10 
to 12 years, and of E. E. Brooi{s, real estate agent .for man~ 
years past, fixes a rental value for the property. at $40.00 
per month. (M. R., pp. 179 and 1.91) (depositions of Nelson A. 
~shby and E. liJ. Brooks.) The evidence of R. M. Brady, 
who is the Commission Agent for the Texas Oil Company, tes­
tified that the fillin!! station with Van B. Truslo'v as opera-
1 '-' 

:tor was 'vorth $100.00 per month, but that the Operator was 
iworth 75% of the rent and that in his opinion, $25.00 per 
:month would be a fair rental value for the Truslow filling 
!station property (M. R., p. 184). Notwithstanding the fact 
ithat one of these two experienced oil men (Nelson A. Ashby) 
itestified that a fair rental for the filling station property 
was $40.00 per month, and the other one (R. M. Brady) tes­
tified that a. fair rental value was $25.00 per month, the Court 
accepted th~ highest rental figure testified to by John W. Al­
lison and A. B. Young, Real Estate partners in Fredericks­
burg, and fixed the monthly rental of the filling station at 
$75.00 per month and entered judgment against your peti­
tioner, Van B. Truslo,v, in favor of his sister, Lucy Truslow 
Ball, on this monthly rental basis for the sum of $5,600.00. 

It is respectfully submitted that this action of the Court, 
in fixing the rental value of the filling station at $75.00 per 
month, is excessive and not in accord with the evidence in this 
case and that even if the Court should decree that Lucy Trus­
low Ball is entitled to recover rent from your petitioner, Van 
B. Truslow, that the amount of rent decreed against him 
should not, in any event, exceed the sum of $25.00 to $40.00 
per month, as sho'vn by the evidence in this case, and this ac­
tion of the Court is assigned as error by your petitioner, 
Van B. Truslow. · 

FI~.,TH ASSIGNl\lfENT OF ERROR. 

Under this head your petitioner, Van ·B. T.ruslow, .as­
signs as error to the action of the Court in overruling Ex­
ception No. 10 to Master Commissioner's Report (:M:. R., p. 
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206), and in refusing to allow your petitioner, Van B. Trus­
low, credit or compensation for the money expended for the 
improvements put upon the filling station property on Lots 
No~. 29-30-31, Block 7, by the said Van B. Truslow (M. R., p. 
134). Your petitioner, Van B. Truslow, respectfully submits 
to the Court that as he 'vas in possession of the filling sta­
tion property on Lots Nos. 29-30-31, Block 7, under a title be­
lieved by him to be good, and acquiesced in by the plaintiff, 
!Jucy Truslo'v Ball, that he should be allowed compensation 
for permanent improvements 1nade thereon under the terms 
of Section 5491 (Code 1930), and he, therefore, assigns as 
error the action of the Court in overruling his Exception un­
der this head to the Master Commissioner's Report (l\L R., 
p. 206). 

SIXTH ASSIGNMENT OF ER.ROR. 

·Your petitioner, Van B. Truslow, excepts to the findings 
of the Court and the overruling of Exceptions to 1\{aster 
Commissioner's Report filed in this cause on the further 
ground that in the depositions of John W. Allison and Lucy 
Truslow Ball, each of these parties was asked, over the ob­
jections of the Appellant's Counsel, to state whether they 
had ever heard the Testator, Silas B. Truslo,v, make any 
statement as to his intention to leave certain lots to the plain­
tiff, Lucy Truslow Ball, and each of these deponents gave an­
swers in the affirmative, over the objections of the Appellant's 
Counsel. Your petitioner assigns as error the action of the 
plaintiff, Lucy Truslow Ball, by counsel, in interrogating these 
witnesses, as to the intention of the Testator, Silas B. Trus­
low, and in the giving of their answers, which were ob­
jected to by Appellant's Counsel, upon which said evidr.nce it 
is apparent that the ~{aster Commissioner based his Report, 
and upon which said 1\faster Commissioner's Report tho 
Court entered decree in this cause on June 11, 1934. 

Your petitioner, Van B. Tn1slow, files as part of the tran­
script of the Record in this case, a brief in his behalf, which 
the Court is asked to read as part of this petition. (M. R., 
pp .. 21, 32.) The Appellant, Van B. Truslow, desires to 
rely upon this petition and adopt the same as his opening 
brief; and he desires to be heard orally upon this petition for 
the purpose of obtaining an appeal and supersedeas, if this 
is deemed necessary, and states that he did, on the 19th day 
of Novem·ber, 1934, deliver a copy· of this petition, to Wm. 
W. Butzner, Esq., the attorney of record for the .Appellees. 
For the reasons aforesaid and others appearing on the face 
of the record, your petitioner prays that an appeal and super-
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sedeas may be allowed him from the said decree; that all 
errors may be corrected; that the said decree of June 11, 1934, 
may be reviewed and reversed; and that a decree may be en­
tered in this cause granting your petitioner, Van B. Trus­
low, the relief prayed for in his answer and cross-bill filed 
herein. 

G. B. W ALLAOE. 

VAN B. TRUSLOW, 
By G. B. vV ALLACE, 

Wl\L K. GOOLRICIC, 
His Counsel. 

WM. 1{. GOOLRICI{, 
Counsel for Petitioner. 

I, C. O'Conor Goolrick, Wm. I\. Goolrick, an attorney at 
law, practising in the Supreme Court of Appeals of Virginia, 
do hereby certify that in my opinion the decree complained ·of 
in the foregoing petition, should be reviewed and reversed by 
the Bupreme Court of Appeals of Virginia. 

C. O'CONOR GOOLRICK, 
vVl\L K. GOOLRICK. 

Rec'd November 20, 1934. 

~L B. WATTS, Clerk. 

January 28, 1935. Appeal and S'lt1Jersedeas awarded by the 
court. Bond $7 ,000.00. 

M. B. W. · 
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APPELLANT'S BRIEF 

Law of the Cases 

FIRST ASSLGNl\riENT OF ERROR. 

(Construction of Wills.) 

The testator, Silas B. Truslow, used the following language 
in his will, namely: "Van B. Truslow shall have 17:Y2 lots 
where he shall wish them except the 3 lots to the house.'' • • * 
The· facts in regard to this assignment of error are set forth 
under the First Assignment of Error in Appellant's Petition. 
The question is, therefore, w~_at the testator, Silas B. Truslow, 
intended to devise his son, Van B. Truslow, by this language. 

See: Harrison on Wills and Administration (1927), Vol. 
1, Section 193 (1). 

"Nothing is better settled than that in the construction of 
a will, all parts of it must be examined and the intention of 
the testator ascertained, not from one clause only, but from 
the entire instrument. An isolated clause taken from its con­
text may present an entirely different meaning than when 
read as a part of the entire instrument. Besides, wills may 
be of g-reat obscurity and the entire instrument can alone show 
the true intent of the testator. It is, therefore, laid down in 
a number of cases that 'the rule which controls all others in 
the interpretation of wills is that the intention of the testator 
must be gathered from the entire will'.'' 

Citing Hurt, et als., v. Brooks, et als., 89 Va. 496, at page 500, 
the Court says : 

''In construing this will, it must be remembered that wills 
are construed to operate according to the intention of the 
parties, if by law they may, and, if they cannot in one form, 
they shall, if possible, operate in that which the law will ef­
fectuate the intention. And in later times the judges have 
gone farther than formerly, and have had more considera­
tion for the substance, to-wit, the passing of the estate ac­
cording to the intention of the parties-than to the mere man­
ner of passing it. So legal presumptions and rules of con­
struction 'vhich would otherwise yield to an intention satis­
factorily expressed in the instrument itself, and, indeed, in 
the face of such expression of intent have no application. It 
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is not allowable to interpret what has no need of interpreta­
tion, nor will the law make an exposition against the express 
words and intent of the parties. In short, where there is a 
manifest general intent, the construction should be such as to 
effectuate it, though by that construction some particular 
or subordinate intent n1ay be defeated, or the literal import 
of the words would be departed from.'' 

''It is not admissible, by adhering to the letter, to defeat 
~he manifest object and design of the instrument. ~Hnn. 
~nst., 949, 950, 951; 3 Lorn. Dig. 197. The construction should 
pe upon the entire instrument, and not merely upon disjointed 
parts of it, so that every part of it, if possible, may take ef­
fect., 

,Judge Lyons said, in Tebbs v. Du,val, 17 Gratt. 361: "Legal 
presumptions and rules of construction, yield to the inten­
:tion of the testator apparent in the will, and have no applica­
,tion where the intention thus appears.'' Randolph v. Wri,qht 
land Wife, 81 Va. 612; Shelton v. Shelton, 1 Va. 53; Kennon 
1

V. McRoberts, Id. 99. 

See also: 

Morris, et ais.~ v. Bert'tard an,d others, 114 Va. 630, at pages 
634 and 636: 

"It is· proper to observe, however, that all rules of con­
struction have but one object, and that is to ascertain the in­
tent of the parties to the instrument to be construed, a:nd that 
intent when ascertained, if it controverts no rule of law or of 
public policy, becomes the law of the case, and full effect must 

, be given to it. '' 

As was said in Hurt v. Brooks, 89 V a. 496, 16 S. E. 358: 

l'Where there is a manifest g-eneral intent, the construction 
: should be such as to effectuate it, though thereby some par­
ticular or subordinate intent may be defeated, or the literal 
import of the words be departed from.'' 

See also: 

Jones v. Brown, 151 Va. 622, at page 631: 

I As said by Professor Graves, in his valuable and much 
~ quoted paper on the subject: 
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'' Wh~t the judicial expositor seeks to _ascertain in the in­
terpretation of doubtful expressions in a will, is not the mean­
ing of the words alone nor the meaning of the 'vriter alone, 
but the meaning of the words as used by the writer. It is 
not the meaning of the words in the abstract for the meaning 
of the words varies with the circumstances under which they 
are used; and not the meaning of the writer apart from his 
words; for the question is one of interpretation, and what 
the writer meant to have said, but did not, is foreign to the in­
quiry; * * * We must seek the n1caning of the 'vriter, but 
must find it in his words; and we must seek the meaning of 
the words, but it n1ust be the meaning of his words-of the 
words as he l1as used them-the n1eaning which they have 'in 
the mouth of this party, * ~ * . ' '' 

In Waters v. Trefo-uret, 117 ·va.186, 83 S. E.1078, the court 
quoted froin the case of Copenhovcn v. Schttler, 2 Paige (N. 
Y.) 122, 21 Am. Dec. 73, as follows: "The great and lead­
ing principle in the construction of wills is that the intention 
of the testator, if not inconsistent with the rules of law, shall 
govern and that intent must be ascertained from the whole 
will taken together ; * * «· When the words of one part of a 
'vill are capable of a two-fold construction, that should he 
adopted which is n1ost consistent with the intention of the 
testator as ascertained by other provisions in the will; and 
when the intention of the testator is incorrectly expressed, the 
court will effectuate it by supplying the proper words.·'' 

See also: 

liar rison on 'Vilis, Section 221, page 453 : 

''We have seen, in discussing the general rules of construc­
tion, the reluctance with which n court will declare a testa­
mentary- dispositio'n void. If the intent of the testator can 
be discovered from tl1e will a·nd surroundi-ng circumstances 
with reasonable certainty, it 'vill be effectuated. These gen­
eral rules apply, of course, to all features of the will, but 
they are especially applicable to the descriptions of the prop­
erty disposed of in the will. Ac.curacy of the description in 
every particular is not essential to the identification of the 
property, and where there is sufficient description for iden­
tification, the court can effectuatCl the intent. Of course, if 
the description is so va.,que and uncerta-in, whether in the cleed 
or will, that identification is impossible, the court has no other 
recourse hut t.o declare the will void. Thus, a deed for 'a 
piece of land near Bacon Quarter Branch' was too vague 
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when the surrounding circumstances disclosed no particular 
land to which reference must have been made. While this 

j is the case of a deed, the same principle applies to a will. 
We have already seen that an erroneous description does not 
vitiate the gift, rejecting the false description, enough re­
mains for identification. Where there are repugnant de­
scriptions, that description is adopted which· the court finds 
most nearly expresses the intention of the testator, and the 
other is rejected.'' 

; That a will speaks from the death of the testator. See: 
I Sec. 5236 Code of V a. · 

See also: 

Vol. 9, Va.-W. Va. Digest (~Iichie), Sec. 103, page i101. 

''The fundamental rule in the construction of wills is, that 
the intention of the testa tor, if not inconsistent with some 
established rule of law, must control." 

Citing numerous cases. 

See also: 

Sec. 105, page 1103: "If there be doubt as to the meaning 
then the auxiliary or subordinate rule to be first applied and 
one of the most usefulness and importance is for the court 

1 to place itself as nearly as possibie in the situation of the 
testator at the time of the execution of the 'vill. '' 

Citing Bla;nkenship v. Early, 132 Va. 408, and other Vir­
g·inia cases. 

See also: 

Ed~vard Arvin, et als., v. llfollie A. Smith's Ex., et als., 
142 Va. 680, at page 687, the Court says: "In the con­
struction of ambiguous expressions, the situation of the 
parties may very properly be taken into view: the ties which 
connect the testator with his legatees; the affection subsist­
ing between them; the motive which may reasonably be sup­
posed to operate upon him and to influence him in the dis­
position of his property, are all entitled to consideration in 
expounding doubtful words~" 
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See: 

Waring and Wife v. Boshe•r's Admr., 91 Va. 286, at page 
289. The .Court says: ''The object of the courts in con­
struing wills is to arrive at the true intent of the testator, 
but that intent is to be gathered from the language used. 
'Conjecture,' it has been said, 'cannot be permitted to usurp 
the place of judicial conclusion,' nor supply what the testa­
tor has failed sufficiently to indicate.'' 1¥ ooten v .. Redd, 53 
V a. 296. ''The intention must be collected from the words 
of the 'viii, for the object of construction is not to ascertain 
the presumed or supposed, but the expressed intention of the 
testator, that is, the meaning, which the words of the will 
correctly interpreted, convey.'' · H atche·r v. Hatcher, 80 Va. 
171. "A clearly expressed intention in one portion of the 
will is not to yield to a doubtful construction in any other 
portion of the instrument.'' Redfield on Wills, 434; Schouler 
on Wills, Section 498. 

It cannot be doubted from the facts set forth in this peti­
tion and shown in the Record in this case, that the testator, 
Silas B. Truslo,v, desired to make his son, Van B. Truslow, 
the chief beneficiary under his will. That Van B. Truslow 
was to have "171;2 lots where he shall wish them except the 
3 lots to the house" 'vas clearly the intent of the testator, 
Silas B. Truslow. The testator, Silas B. Truslow, devised 
his son, Claudie Truslow, two lots, "on the west side South . 
east corner'' a•nd ''above him North 'vest 3 lots to my son, 
l\fack-du:ff Truslow" and the "3 lots to the house'' devised 
Gracie Truslow and Beulah Truslo'v after the death of the 
testator's wife, can be located from the descriptions given by 
the testator, Silas B. Truslow, in this will. 

It is evident fron1 this will, that ·van B. Truslow was to 
have 17¥:2 lots which he might select 'vhere he desired, after 
the devises of 2 lots to his brother, Claudie Truslow, 3 lots 
to his brother, ~fack-duff Truslo,v, and the 3lots to the house 
to his sisters, Gracie Truslow and Beulah Truslow. The tes­
tator, Silas B. Truslow, devised to his daughter, Lucy Trus­
low Ball, 3 lots ''on the southside facing North East and 
South East''. By the introduction of oral evidence by the 
Plaintiff, Lucy Truslow Ball, and by oral testimony as to 
the testator's intention, she endeavors to locate the lots de­
vised her as Lots Nos .. 29-30-31, Block 7, with filling station 
thereon and in this 'vay seeks to take from Van B. Truslow 
the right to select these 3 lots as among the 17¥:2 lots de­
vised him by his father, Silas B. Truslow. It is shown from 
the facts in this Record that without the oral evidence of 
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John W. Allison and Lucy Truslow Ball as to the intent·ion 
of the testator in regard to the devise of these three lots to 
Lucy Truslow Ball, that neither the ~laster Commissioner 
nor the Court could have arrh:red at any solution as to the 
correct location of the three lots so devised. 

In Coffman-'s Adrnt·. v. Coffnzam., et als., 131 Va. 456, the 
.

1

question of admission of evidence to show the testator's in­
tention is discussed : 

I 

"It is contended that the court excluded 'all evidence re­
lating to the situation and declared purposes and intentions 
of the testator in the disposal of his property'. We do not 
understand that the Court went this far. It excl~tded evi­
dence of the testator' 8 declarations 'of intention, but not evi­
dence of his situation, and this ruling was in accord 'vith the 
law as applied to the facts of this case. The proper use of 
extrinsic evidence in aid of the interpretation of wills may 

1 

be regarded as reasonably well settled.'' 

Prof. Graves divides the extrinsic evidence ·which may be 
offerea in aid of the interpretation of a will into two classes 
and says : ''Of these the ·first consists of material facts, 

~~~ and these may concern the testator, his property, his family, 
1 

the claimant or claimants under the will, their relations to 
, the testator, &c. The second class, on the other hand, is con-
fined to direct evidence of the testator's actual intention, 
such a_s his declarations of intention, his informal memoranda 
for his will, his instructions for its preparation, and his state­
ments to the scrivener or others as to the meaning of its 
language. And this division of extrinsic evidence not only 
exists in the nature of the case, but is of the utmost practical 
importance in the ·interpretation of wills, as the rules for the 
admissibility of the two kinds of evidence are not the same. 
Let us call the first kind the facts and circumstances, and t"ise 
the expression declaratiO'Il of intention to describe all ex­
trinsic statements by the testator as to his actual testamentary 
intentions, i. e., as to what he has done, or designs to do, 
by his will, or as to the meaning of its words as used by 
him.'' 

"Having made this classification, Professor Graves pro­
ceeds to show that evide'nce of the first kind, 'the facts and 
circumstances' is always admissible in a case of disputed in­
terpretation. '' 

''The primary consideration and rule of construction is to 
determine the intention of the testator from the language 
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which he has used. If the meaning of that lang11age is plain, 
the will must be given effect accordingly. This rule is fa­
miliar and elementary, and to it all others are subordinate 
and subservient. If there be doubt as to the meaning, then 
the auxiliary or subordinate rule to be first applied, and the 
one of most usefulness and importance, is for the court to 
place itself as nearly as po·ssihle in the situation of the tes­
tator at the time of the execution of the will.'' 

"With reference to the second of the two classes of ex­
trinsic evidence dealt with in the paper by Professor Graves, 
'testator's declarations of intention' he says: 'There is but 
one situation in which the judicial expositor has the right 
to invoke the aid of declarations of intention, and that is 
where the words in the will describe well, but equally well, 
two or more persO'ns or two or more things, and such declara­
tions are offered to show which person or which thing was 
meant by the testator, i. e., by the words in the will as used 
by him.' This situation he described as a case of 'equivoca­
tion' and his conclusion with respect thereto, is fortified by 
citation of authorities, and is followed by a most construc­
tive and interesting discussion and explanatio·n of what will 
constitute equivocation, and the reasons why the evidence of 
the testator's declarations as contrasted with evidence of the 
facts and circumstances surrounding him is so narrowly re­
stricted in its use. ' ' 

''In the instant case there is no 'equivocation' involved, 
but there is a use of language which failed to make the tes­
tator's meaning altogether clear, with the result that the 
widow on the one hand and the heirs and distributees on the 
other, represented before us by able and reputable counsel, 
take dian1etrically opposing views as to what the testator 
mea·nt by the language which he used. It follows that his 
declarations so far as they purported to describe the in­
tention he meant to express in the will were inadmissible, but 
that evidence of facts showing his situation·, including in 
particular the character and value of his property, his family 
and family relationships, the claimants under. the will and his 
attitude with reference to them, was admissible for the pur­
pose of determining his probable intent.'' 

''The declarations of intention were properly ruled out, 
and the balance of the extrinsic evidence when duly appraised 
and weighed, can not be held to have gone further than to 
show his affection a·nd solicitude for his \vife, the number and 
names and situation of his next kin, and the amount and kind 
of his property, and of that owned by the other parties to 
this litigation.'' 
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See also: 

28 Ruling Case Law, Sec. 251, page 280: 

1 

''The general rule is that parol testimony is not compe­
tent to prove a testator's declarations prior to or after the 
execution of his will to aid in its ·construction: Nor are such 
declarations admissible even if made at the very time of exe-

! cution. Since the testator's intention is to be ascertained from 
' his written will, his parol declarations of his understanding 

of the meaning of his will are not admissible for the purpose 
of interpreting his testament. It is obvious that if verbal 
declarations were admitted, wills might be overthrown which 
expressed the intention of one who could not dispute evi­
dence of his declarations, nor give any explanation of them, 
and thus grave evils would result." 

Citing Read v. Payne .• 6 Va. 225; JVilkins v. Allen, 18 How­
ard 385; 14 U. S. La'v Ed. 396, and numerous other cases .. 

SECOND ASSIGN~1ENT OF ERROR. 

(As to Agreement between the Testator, Silas B. Truslow, 
and Van B. Truslow.) 

The following authorities are cited under this Assignment 
of Error: 

See: 

Burdine v. Burdine's Ex'or., 98 Va. 515; at page 519, the 
i Court says : 

''Strictly speaking, an agreement to dispose of property 
by will cannot be specifically enforced, not in the lifetime of 
the party, bec.ause all testamentary papers are from their 
nature revocable; not after his death, because it is no longer 
possible for him to make a will, yet courts of equity can do 

1 

what is equivalent to a specific performance of such an agree­
ment by compelling those upon ·whom the legal title has de­
scended to convey or deliver the property in accordance with 
its terms, upon the ground that it is charged with a trust in 
the hands of the heir at law, devisee, personal representative, 
or purchaser, with notice of the agreement, as the case may 
be. 3 Parsons on Contracts, Section 406 (6th Ed.); Hale v. 
Hale, 90 Va. 728, 730 .. "' 
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See also: 

Fizzell, et als., v. Clare'IUJe G.-Fizzell, 149 Va. 815, at page 
822, the Court says : 

''Since, therefore, a consideration is alleged for the prom­
ise sought to be enforced in the instant case, and there is 
some evidence tending to support that alleg·atiO'n, we do not 
think the contract now under consideration comes within the 
inhibition of the above mentioned statute (Sec. 5141, Code of 
Va. 1930), as did the contract in Wohlford v. Wohlford (121 
Va. 699), but it belongs to that class of cases to which the 
rules of law pertaining to the specific performance of con­
tracts for the sale of land are applicable.'' 

See also: 

B~trruss against Nelson's Ex., 132 Va. 17, "Where an aunt 
had agreed with her nephew that if he would care for her and 
manage her estate in her declining years, she would, upon 
her death, leave him a certain farm, and the plaintiff sought 
to have the agreement enforced, the ·Court says: ''The alleged 
contract 'vas by parol. Its enforcement in equity depends 
upon clear and convincing proof.'' 

In Hale v .. Hale, 90 Va. 728, at page 730, the Court says : 

''There· is no doubt, notwithstanding a will is in its nature 
ambulatory until the testator's death, and cannot be made 
irrevocable, that a person may by a certain and definite con­
tract bind himself to dispose of his estate by will in a parti~u­
lar way, and that such a contract, in a proper case, will be 
specifically enforced in equity; that is to say, the property 
will be held charged ··with a trust in the hands of the heir 
at law, devisee, personal representative, or purchaser, with 
notice of the agreement, as the case may be, and a convey­
a·nce or accounting· directed in accordance with the terms of 
the agreement. 3 Pas. Cont. 407; Schuler Wills, Sec. 451; 
Izard v. Middleton., 1 Desau. 116; Rivers v. Rivers, 3 I d. 190; 
Parcell v. Stryker, 41 N.Y. 480; Mundorf v. Kilb~ern, 4 Md. 
459; Johnson v. H~tbbell, 10 N. eT. Eq. 332." 

In a note to the last-mentioned case in 66 American De­
cisions, ·where the cases are collected, the annotator (at page 
784), says: "It is not only in harmony with sound principle 
that a person may make a valid agreement binding himself to 
dispose of his property by last will and testament, but it is 
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supported .by an almost unbroken current of authorities, both 
English and American;'' and substantially the same principle 
~as recognized in Bive v. llartman, 84 Va. 251. 

Hale v. Hale, supra, at page 732: 

"Not only is it a ca~dinal feature of a will that it is ambu­
latory until the testator's deatl1, but acts of part-performance 
by the party seeking specific execution, to take a case out of 
ithe statute, must be of such an unequivocal nature as of them­
selves to the evidence of the existence of an agreement; as, for 
example, where, under a parol agreement to sell land, the pur­
chaser is put into possession, and proceeds to make improve­
ments, 2 Min. Insts. (4th I~d.) 853; 3 Porn. Eq., Sec. 1409. 
In the language of Lord I-Iardwieke, the act of part-perform-

! ance 'must be. of such as could be done with no other vie'v or 
design than to perform the agreement'. Gu,nter v. Halsey, 
Amb. 586. 'The principle of the cases,' said Sir "\Villiam 
Grant in Frome v . .DaUJson, 14 Ves. 387, 'is that the act must 

I be of such a nature that, if stated, it "rould of itself infer the 
existence of some agreement; and then parol evidence is ad­
mitted to show what the agreement is.' " 

See also: 

1 

Fowlkes v. White, 138 Va. 438; Bright v. Channels, 92 W. 
Va. 93; 114 .S. E. 513; Blag.q v. V a1~ Sickle, 90 W. Va. 351; 
110 S. E. 816. 

i Timberlake v. P~tgh 158 Va. 397, as to evidence necessary 
to .establish agreements. 

THIRD AND FOURTH ASSIGNMENTS OF ER.ROR. 

(Credits for ~{oney Paid and Advanced.) 

The Third Assignment of Error is as to credits for cer­
tain sums of money, with interest, advanced by Van B. Trus­
low to his father, Silas B. Truslow, as set out in the Record, 
covered by Exceptions 5, 6, 7, 8 to ~{aster Commissioner's Re­
port (MS. R., p. 205). 

The Fourth Assignment of Error is to the amount of rent 
i allowed Lucy Truslow Ball for the use of the filling station 

by her brother, Van B. Truslo,v-if the ruling that Lucy Trus­
low Ball is entitled to the filling station as of the date of the 
death of her father, Silas B. Truslow-and covers Exception 
No.9 to Master Commissioner's Report (MS. R., p. 206). 
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It is submitted under the Fifth Assignment of Error that 
the burden of proof is upon the plaintiff, Lucy Truslow Ball, 
to show what is a fair rent for the filling station while oc­
cupied by her brother, Van B. Truslow, and that the find­
ing of $75.00 per month or $900.00 per year is excessive and 
is not justified by the evidence; as to the question of burden 
of proof. 

See: 

Fudge v. Payne, 86 Va. 303; Smyth Bro.~. v~ Beresford, 128 
Va. 137; C. <t 0. v. Catlett, 122 Va. 232; Moore v. Heat Co., 
65 W. Va. 552; 64 S. E. 721. 

FIFTH ASSIGNMENT OF ERROR. 

(Credits for Permanent Improvements.) 

Section 5491, Code of Virginia ( 1930). 

See: 

rV ood v. J( reb be, 7 4 V a. 685, at page 689, the Court says: 

"Before examining the provisions of the statute, upon this 
point, it may be useful to enquire what are the doctrines of 
court~ of equity upon the subject of permanent improvements 
by a bona fide holder of land, claiming under a defective title. 
It seems to be 'veil settled, that where the legal title is in 
one person who has made improvements in good faith, and the 
equitable title is in another, who is compelled to resort to 
a court of equity, in support of his equitable claim, that court 
acting upon the principle that he who seeks equity, must him­
self do what is equitable, will require as a condition of such 
relief, that the true owner shall make compensation for such 
improvements. And so, where the owner asserts a claim for 
rents, and profits, and an account is ordered, any pern1anent 
improvement made by the purchaser will be allowed as a set­
off against the rents and profits ; or if the owner is guilty of 
fraud in permitting· such improvements, 'vith a knowledge 
of the claim, and without giving notice to the possessor, or is 
guilty of gross laches in asserting his claim after he is ap­
prised of it, he will not be permitted to recover, except upon 
making compensation. 2 Story Eq. J ur. 799, 1237; Morris v. 
Tet·rell, 2 Rand. 6 (23 Va.); Walker v. Beattchler, 27 Gratt. 
511 (68 Va.)." 

See: 

Effinger v. Hall, 81 Va. 94, at page 103, the Court says: 
''And it seems never to have been decided until a com para-
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tively recent period, that one who has made beneficial im­
: provements on land, even though a bona fide possessor, is 
' entitled to be reimbursed for his expenditures, unless brought 

into equity as a defendant at the suit of the owner praying 
an account of rents and profits, or other equitable relief, in 
which case the principle is applied that he who seeks equity 
must himself be willing to do what is equitable; or, where 
the owner by fraud, acquiescence or laches has precluded 
himself from questioning the occupant's claim for improve­
ments; in which case compensation is allowed the latter, as 

i in cases of partition between tenants in common where one 
has made improvements for which, ex. equ,o et bono, he ought 
to be compensated.'' 

See also: 

Flanary v. Cain, 102 Va. 547; J(ian v. J(efalgiannis, 158 
Va. 129. 

SIXTH ASSIGNlVIENT OF ERROR. 

(Admission of Testator's Statements of Intention.) 

Under this Assignment of Error the petitioner, Van B. 
Truslow, assigns as error the admission of certain evidence 
on the part of John W. Allison and Lucy Truslow Ball ob-

I jected to by petitioner's counsel. 

See: 

Oojf1nan's .Admr. v. Cofftnan, et als., 131 Va. 456. 
28 Ruling Case Law, Sec. 251, page 280. 
Read v. Payne, 6 Va. 225; lVilkins v. Allen (U.S.), 18 How­

ard 385; 14 Law E'd. 396; and cases oited. 

It is, therefore, respectfully submitted, that from the facts 
1 as set forth herein and from the law as cited and applied 

thereto, that the Court erred in granting the relief prayed 
for by the plaintiff, Lucy Truslo'v Ball, and in refusing to 
grant the prayers contained in cross-bill and answer of your 
petitioner, filed in this cause and specifically assigned as er­
rors herein. 

Respectfully submitted, 

VAN B. TRUSLOW, 
By G. B. WALLACE, 

WM. K. GOOLRICK, 
Counsel for Petitioner . 
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RECORD 

VIRGINIA: 

In the Clerk's Office of the Circuit Court of Spotsylvania 
County. 

Be it remembered that heretofore, to-wit, on the 20th day 
of March, 1933, came Lucy Truslow Ball, et als., and filed their 
bill, with exhibits herein, against Van B. Truslow, et als., 
which bill and exhibits therewith are in the following words 
and figures: 

pag·e 33 } In the ·Circuit Court of Spotsylvania County, Vir­
ginia. 

Lucy Truslow Ball and Geo. Ball, her husband, Plaintiffs, 
v. 

Van· Truslow, single, in his own right and as Executor of 
Silas B. Truslow, dec'd; Thomas Truslow and Nettie Trus­
low, his wife, Clay Truslow and Margie Truslow, his wife, 
Gracie T. Haddock and Lawrence Haddock, her husband, 
l\fack Truslow and PauHne Truslow, his wife, Claudie Trus­
low, single, Bulah T. Ashby and eldoow Ashby, her hus­
band, Defendants. 

To the Ron. Frederick W. Coleman, Judge of said Court: 

Humbly complaining your Complainants, Lucy Truslow Ball 
and George Ball, her husband, respectfully represent: 

That Silas B. Truslow died August. 26, 1925, a resident of 
Courtland District, Spotsylvania County, Va., testate. 

That he was seized and possessed of certain real estate in 
Courtland ~fagisterial District, Spotsylvania County, Va., 
located immediately northwesterly of the City of Fredericks­
burg, on the State public highway leading from said City to 
Falmouth, consisting of thirty-five lots according to the plan 
and survey of Von Schon and Garner, of the Fredericksburg 
Development ·Co., which lots are located in Block 7 on said 
plot and comprise the entire Block 7 with the exception of one 
lot, No. 20, which was owned by Van Truslow (a diagram of 
said lots being herewith filed as a part of this bill, marked 
Exhibit 1). 
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That the said Silas B. Truslow left a last will and testament, 
being a holograph will, which was duly probated in the Pro­
bate Court of Spotsylvania County, Va., on Jan. 30, 1929, a 
copy of which is herewith filed as a part of this bill, marked 
Exhibit 2. 
. That the said Van Truslo'v qualified as Executor, giving 
bond in the sum of $650.00, and immediately thereupon the 
~aid Van Truslow as executor took possession of all of the 
personal effects of the said Silas B. Truslow, deceased, but 
has never inventoried or appraised the same, and has never 
~·endered an accounting of the receipts and disbursements, 
and has never made any distribution of the same. 
. That the said Silas B. Trnslo,v's widow·, Susan J. Truslow, 
1 survived him and departed this life, intestate, September 28, 
1932. . 

That the follo,ving children survive the said Silas B. Trus­
!Iow, viz.: Van Truslow (single), a resident of Spotsylvania 
County, Va., Lucy Truslow Ball (whose husband is Geo. Ball), 
a resident of Spotsylvania County, Va., Thomas Truslow 

I (whose wife is Nettie Truslow), residence 225 R. St. N. E., 
Washington, D. C., Clay Truslow (whose wife is Margie .Trus-

1 low) residence 616 Third Street, Lyndhurst, N. J., Gracie 
·Truslow Haddock, (whose husband is La,vrence Haddock), a 
resident of Spotsylvania County, Va., Mack Truslow (whose 

· 

1 

wife is Pauline Truslow) a resident of 225 R. St. 
1 page 34 ~ N. E., Washington, D. C., Claudie Truslow (single), 

a resident of Spotsylvania County, Va., and Bulah 
1 Truslow Ashby (whose husband is Elwood Ashby), a resident 

of Spotsylvania ·County, \T a. 
That the said Susan J. Truslow never remarried after the 

1 death of Silas B. Truslow, her husband. That all of the said 
· real estate of Silas B. Truslow was paid for at the time of 

his death, and no debts or liens existed thereon. 
That under said last will and testament Van Truslow was 

given 17% lots of said real estate, the will providing ''Where 
he shall wish them except the three lots to the house'' (which 

1 are designated as 26, 27 and 28 on said plot) upon the death 
of Susan J. Truslow 'vere devised to Gracie Truslow (now 
Gracie Haddock) and to Bulah Truslow (now Bulah Ashby) 

I in fee simple; the will providing ''except to sell if they wish 
to seJ1 .. shall sell to my son Van and no one else the property 
given to them must not go out of the family''. 

That the will further gave ''on the south side facing North 
East and South East 3 lots to my daughter Lucy Ball Trus­
low (meaning ''my daughter Lucy Truslow Ball) and no one 
else at her death to do as she please with them", which gave 
to Lucy Truslow Ball, the complainant herein, the three lots 
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in fee simple, and are designated on said plot as Lots 29, 30 
and 31 in said Block 7, and they are the only three lots com­
plying with said description as set out in said will, they be­
ing located on the South side of the block and facing north­
east and southeast. That on this property the dec~dent 
erected a filling station and the same was there at the time of 
his death; that the same Van Truslow has occupied the same, 
used it for his own purposes from the death of the said 
Silas B. Truslow up to the present time without yielding to 
your complainant, the owner, any rent or anything for the 
use of .said property, and he declines to give possession to 
your complainant; that your complainant is entitled to have 
the court require the said Van Truslow to vacate and sur­
render said property to your c.omplainant and account to her 
for the use and occupancy thereof at a fair and reasonable 
price; that he is defiant and has declined to show any con­
sideration for your complainant and her rights under her 
father's will. 
. That the said will gave to Claudie Trnslow two lots. on the 
west side, southeast corner, which constitute Lots 35 and 36 
in Block 7. 

That the said will gave to l'vfack Truslow three lots de­
scribed as "above him (Claudie's lots) northwest three lots"; 
that this constitutes Lots 1, 2 a·nd 3, in Block 7. · 

That the balance of 6¥2 lots be1ong to Van Truslow under 
said will: 

That Clay Truslow under said will is g·iven $25.00; that 
Thos. Truslow is given $25.00. 

That the said Van Truslow takes the position that your 
complainant is not given anything under the will of her father, 
Silas B. Truslow; therefore your complainant is entitled to 

. have the court construe said 'viii, to have the said Van Trus­
low settle his accounts under direction of the court as execu­
tor of Silas B. Truslow, showing what came into his hands, 
what bills he has paid, and require hin1 to make a distribution 
of the residue, yielding one-sixth unto your complainant; that 
complainant is entitled to have the court adjudicate due her 
the property devised to her under said will, and to ha¥e Van 
Truslow to vacate said three lots belonging to your complain­
ant, and to have the said Van Truslo'v account for the· use 
and occupancy of said property since the death of said. Silas 

B. Truslow to the present time. ; 
page 35. ~ Now in consideration whereof and inasmuch as 

your complainants are remediless in the premises, 
save in a court of equity where matters of this kind are prop­
erly cognizable and relievable your complainants pray that 
they ~ay :file this their bill; that the said Van Truslow, in 
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his own right and as Executor of Silas B. Truslow, deceased, 
. Thos. Truslow, Nettie Truslow, his wife, Clay Truslow, Mar­
, gie Truslow, his 'vife, Gracie T. Haddock and Lawrence 
Haddock, her husband, Mack Truslow and Pauline Truslow, 

! his wife, Claudie Truslo,v, Bulah T. Ashby and Elwood Ashby, 
her husband, may be made parties defendant hereto and be re­
quired to answer the same though answer under oath is ex­
pressly waived as to each of then1; that proper process issue 

'against said defendants; that the court construe the will and 
have apportioned to the respective parties what is due there-

1 under; to have confirmed unto your complainant, Lucy Trus­
low Ball, the three lots, Nos. 29, 30 and 31 in Block 7, which 
were devised to her by her father, ·silas B. Truslow; that the 

1 other heirs and distributees have allotted to them and posses­
sion given to them of the property devised to them under 

. said will; to have Van Truslow account for all moneys and 
! property coming into his hands as executor and to distribute 

unto those entitled thereto their respective parts and one-
, sixth thereof to your complainant Lucy Truslow Ball; to have 
1 the said Van Truslow vacate and surrender possession of 

the property belonging to c01nplainant and to account for a 
fair rental of the said three lots and filling station from the 
death of the said Silas B. Truslow to the present time; and 
that he be enjoined and restrained from continuing to inter-

1 fere with the possession, occupancy and rights of your com­
plainant in and to said real estate; and that reasonable coun­
sel fees may be awarded to complainants' counsel in this suit; 
and that all proper accounts be had, inquiries made, and re­
ports taken as the case may exact and that your complainant 
may have all such other and more general1·elief in t~e prem­
ises as the nature of the case may require or to equity shall 
seem meet and propel'. A.nd your complainant will ever pray, 
etc. 

LUCY TRUSLOW BALL, 
GEORGE BALL, 

By Counsel. 

WM. W. BUTZNER, p. q. 

State of Virginia, 
City of Fredericksburg, to-wit: 

Personally appeared before me the undersigned Commis·­
sioner in Chancery in and for the Corporation Court of Fred­
ericksburg, Virginia, Lucy Truslow Ball, who being duly 
sworn makes oath that tl1e last known address and place of 
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residence of Thomas Truslow and Nettie Truslow, his wife, 
is 225 R., St., Northeast, Washington, D. C.; that the last 
known· address and place of residence of Mack Truslow and 
Pauline Truslow, his wife, is 225 R., Street, N. E., Washing­
ton, D. C.; that the last known address and residence of ·Clay 
Truslow and Margie Truslow, his wife, is 616, Third street, 
Lyndhurst, New Jersey, and that all of said parties are not 
residents of the State of Virginia. 

Given under my hand this ~~arch 16th, 1933. 

page 36 ~ 

M. L. BAILEY, 
Commissioner in Chancery Corporation 

Court, Fredericksburg, Va. 

S. B. TRUSLOW, LAST WILL. 

This is my will this fifth day of March nineteen hundred 
and sixteen of our Lord if my property be paid for at my death 
my wife Susan J. Truslow is to live in the house as long as 
she doth live if she stay single if she gets married she shall 
have one hundred dollars and disposesth of any thing else 
my son Van Truslow to pay her the hundred dollars if the 
place is not paid for my oldest son Van to do what he sees 
fit but if paid for Van B. Truslow shall have seventeen and 
a half lots where he shall wish them except the 3 lots to the 
house at the death of my wife if she stay single go to Gracie 
Truslow my daughter and Bulah Truslow my daughter to do 
as they like except to sell if they wish to sell shall sell to my 
son Van and no one else the property tiven to them must not 
go out of the family, on the southside facing North East and 
South East 3 three lots to my daughter Lucy Ball Truslow 
and no- one else at her death to do as she please with them on 
the west side South east corner I give two lots to .Claudy 
Truslow my son and above him North west 3 lots to my son 
Mack-duff Truslo\v the remainder of six lots and a half is 
to be sold to pay my debts if any is owing and if none to 
be given over to my son Van B. Truslow to dispose of as he 
may see fit only to go to looking after his mother and taking 
care of her. To my son Clay Truslow twenty-five dollars in 
money and no more and to Thomas Truslow my son twenty­
five dollars a toom stone at my hede and foot and my grave 
looked after and my son Van Truslow to be the administrator 
over all the property and affairs and not to give any bond 
writen this 5 day of March 1916 by my own hand and in my 
own handwriting S. B. Truslow. 

S. B. TRUSLOW (Seal) 
Spotsylvania Co~nty, Va. 
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' In the Office of the Clerk of the Circuit Court of Spotsyl­
vania County on the 30th day of January, 1929. 
i lt appearing that S. B. Truslow died on the 26th day of 
August, 1927, in Spotsylvania County, Virginia, and at the 
,time of his death had a mansion house and known place of 
:residence in said County; and a writing signed by the said 
S. B. Truslow, but without any. subscribing witnesses thereto, 
:bearing- date on the 5th day of 1\{arch, 1916, and_purporting to 
I be the true last will and testament of the said S. B. Truslo'v, 
deceased, having been this day produced for probate before me 

1 A. H. Crismond, Clerk of said Court, and proved according to 
la'v by the oaths of W. F. Harding and Judge Howdershelt, 
who being called and duly sworn severally deposed that they 

1were well acquainted with the handwriting of the said S. B. 
Truslow, deceased, thereto signed, to have been written wholly 
by the said S. B. Truslow, deceased, 'vhereupon it is ordered 

I that said writing be, and the same is hereby established, 
proved and admitted to record as and for the true last will 

; and testament of the said S. B. Truslow, deceased. 
1 Now on the motion of Van. B. Truslo,v, the executor named 
in said will, he is permitted to qualify as such, and has this 

·day appeared in person in the Clerk's Office of this Court, 1 before me A. H. Crismond, the Clerk thereof, and taken oath 
that the writing admitted to record contains the true last will 

1 and testament of the said S. B. Truslow, deceased, so far as 
he knows and believes and that he will perform the duties 
of his office according to' the best of his judgment and given 

I bond, as required by law, in the sum of $650.00 without se­
curity, the will requiring none, which sa~d bond being signed, 
sealed and acknowledged by the obligor is ordered recorded; 

I certificate is accordingly granted the said Van B. Truslow for 
obtaining letters of executorship upon the said estate in due 
form. 

Now on the further motion of the said Van. B·. Truslow, 
executor it is ordered that W. F. Harding, Judge Howder-

1 shelt, J. W. Allison, W. W. Rutzner and G. B. Wal-
page 38 ~ lace, or any three of whom may act, after first be­

ing duly sworn for that purpose, do inventory and 
1 appraise such of the g·oods and chattels of the said S. B. 

Truslow, deceased, as may be produced before them and sign 
and return their appraisement under their hands as the law 

i directs. 
Teste: 

A. II. CRISMOND, Clerk. 
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Virginia: 

In the Circuit Court of Spotsylvania County on the 5th 
day of June, 1933. 

And'at another day, to-wit, on the 5th day of .Tune, 1933, the 
following order was entered, which said order is in the fol­
lowing words and figures; 

page 39 } Virginia: 

In the Circuit Court of Spotsylvania County on the 5th 
day of June, 1933: 

Lucy Truslow Ball 
v. 

Van B. Truslow, et als. 

ORDE·R. 
This day the defendant appeared by counsel and asked 

leave to file his ans,ver and cross bill in the above cause; 
which leave is granted and the answer and cross bill accord­
ingly filed. 

Virginia: 

In the Clerk's Office of the Circuit Court of Spotsylvania 
County. 

And at another day, to-wit, on the 5th day of June, 1934, 
<!arne the defendant, Van B·. Truslow, and filed his answer and 
cross-bill with exhibits therein referred to, which answer and 
cross bill is in the following words and figures: 

page 40 ~ Virginia : 

In the Circuit Court of Spotsylvania County. 

Lucy Truslo'v Ball 
v. 

Van B. Truslow. 

In Chancery. 

The separate answer of Van B. Truslow in his own right 
and as Executor of'S. B. Truslow, deceased, to a bill of com:­
plaint exhibited against him and others in the Circuit Court 
of Spotsylvania County by Lucy Truslow Ball and George 
Ball, her husband. 
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In response to the complainants' bill this defendant says 
it is true that S. B. Truslow departed this life a resident of 

i Spotsylvania County, Va., August 26th, 1925, leaving a last 
will which was probated in the Clerk's Office of Sposylvania 

' County, V a., and this respondent qualified in the e,aid Court 
as his executor, and it is also true that at the time of the 
death of the said S. B. Truslow 35 lots in Block 7, according 

1 to the plat and survey of Von Schon and Garner, stood in 
the name of the said S. B. Truslo,v. '8. B. Truslow pur-

1 chased these lots more than ten years prior to his death, mak-
1 ing a small cash payment and told this respondent that he 
would like for this respondent to help pay for the lots and 

1 

that he would give this respondent one-half interest in the 
lots if he would help with the payments, and as this respond­

~ ent was working in Richn1ond at that time he regularly sent 
home every month $40.00 to his father, S. B. Truslow, to ap-

1 ply on the purchase price of the said lots. Later when this 
, respondent was called into the Army he made an allotment to 
! his father and mother of $20.00 per montli from his pay which 
1 

was applied on the purchase price of the said lots, and after 
. the War this respondent secured employment in Washington 

1 and continued to contribute $40.00 each month to help his fa­
ther pay for the said lots. When the lots were paid for in 

I full the said S. B. Truslow offered to make a deed to this 
respondent for one-half of the lots realizing that 

page· 41 ~ this respondent had paid fully half the purchase 
1 price. However, this respondent told his father 
that he did not want him at that time to convey the lots to 

! him, but that he could provide in his will for this respondent 
to have one-half the lots. 

1 However, after the last will of the said S. B. Truslow was 
1 written and before his death he wanted to build a filling sta­
tion on Lots 29, 30 and 31 in said Block 7. After commenc­

! ing the building, S. B. Truslow realized that he did not have 
sufficient money to erect the building and lay the concrete 
!necessary for the filling station and after talking the matter 
over with him, your respondent who had been working in 
iW ashington for several years, agreed to put some money in 
1the filling station enterprise to help his father complete it. 
IThe said S. B. Truslo'v told this respondent that his health 
iwas failing and that he would like for this respondent to re­
turn home and help him look after the filling station. This 
:respondent contributed sums of money for the construction of 
the filling station; in September, 1924, he sent a cashier's 
check for the sum of $500.00 payable to S. B. Truslow, which 
,the said S. B. Truslow endorsed and cashed ·and used the 
proceeds in the building of the said filling station. Finally 
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this responent notified his employer in Washington that he 
would give up his job at the end of the month, and did give 
up his job according to the notice, and returned to his fa­
ther's home in Spotsylvania County just after S. B. Truslow 
had commenced to operate the filling station, about March 10, 
1925. On the day following the return· of this respondent, 
S. B. Truslow was taken ill, went to bed and was never able 
to look after the station any more. There was an agreement 
between S. B. Truslow and this respondent that they should 
operate the filling station in partnership during the life of 
S. B. Truslow, and the said S. B. Truslow stated to this re­
spondent that his will provided that upon his death this re­
spondent should have the filling station and lots on which 
it was located for the money advanced by him for its con-

struction, and the said S. B. Truslow offered at 
page 42 ~ several times in his life to inake this respondent a 

deed for the filling station and one-half of the 35 . 
lots, but this respondent told him that it would be satisfactory 
to give it to him in his will. 

At the time this respondent returned to help his father with 
the filling station the said S. B. Truslow had no automobil& 
accessories in stock except a few tires and tubes which had 
not been paid for, nor had the gas in the tanks been paid for. 
This respondent proceeded to sell the gas in due course of 
business and paid the Oil Company for it. After collecting 
for .the sale of it this respondent also bought automobile ac­
cessories and other stock for the filling station out of his 
own funds, operated the filling station and out of the pro­
ceeds took care of his father, who was then ill, as well as his 
mother and several younger children. The said S. B. Trus­
low lingered until the 26th day of August, 1925, when he died. 
At the time of his death the said S. B. Truslow had no per­
sonal property other than his household and kitchen furniture, 
a few fowls, a horse and a one horse wagon and plow. Soon 
after the death of his father this respondent sold the horse, 
wagon and plow to Stuart Sullivan for $50.00, collected the 
money and used it in supporting and taking care of his 
mother. 

This respondent's conversation with his father during his 
life time led him to ,believe that the 17th lots ''where he shall 
wish them',. devised to him in the will, included the three lots 
on which the filling station was built and he had proceeded 
in ihat belief from the time of his father's death until shortly 
before the filing of this bill when Mrs. Lucy Truslow Ball no­
tified him that she claims the lots and this respondent is now 
firmly convinced, as he has always been, that it was his fa­
ther's intent that the three lots which contain the filling sta-
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tion should go to this respondent at the death of the said S. 
B. Truslow, that this respondent has spent eight years of 
his life since 1925 in keeping up the property, supporting his 
i mother and his two younger sisters; has footed the 
page· 43 ~ bills for the entire household until after the death 

of his mother, Susan Truslow, who died Septem­
ber 28th, 1932. 

This respondent was put in charge of the said filling station 
by S. B. Truslow under the arrangement above outlined by 
~which they were· to be partners during the life of the said S. 
B. Truslow and this respondent was to have the filling station 
and 171/2 lots at the death of the said S. B. Truslow; that this 
respondent has 'vorked diligently and faithfully not only to 
make the filling station business a success but also to pro-
1vide for the wants of his mother after she became a widow and 
:also for his younger sisters, one of whom 'vas in school a 
year or two after her father's death, and now it 'vould be 
inequitable and unjust to permit 1\{rs. Lucy Truslow Ball, 
after acquiescing for nearly eight years, during which time 
this respondent has made a success of the filling station busi­

! ness, to come and claim the filling station and the three lots 
!on which it is built merelv because under a strained construc­
tion of the will of S. B." Truslow she might hope to get it. 
Not only did this respondent contribute the amounts of money 
above set out but also he paid doctors' bills and other ex-

1 penses of his mother, whose health was very feeble froin the 
1 time of the death of the said S. B. Truslow until her death 
seven years later. In fact, she 'vas bedridden for practically 
one year and needed constant nursing and attendance; that 
in order to pay up the debts owing by S. B. Truslow at the 
time of his death and other expenses, this respondent raised 

I the sum of $500.00 by a loan from Willis and Willis of Freder­
, icksburg, Va., secured by a deed of trust on certain lots stand­
ing in the name of this respondent instead of disposing of 
the 6% lots which the will directed to be sold and the pro­
. ceeds to go to looking after and supporting .S. B. Truslow's 
i widow, Susan Truslow. This respondent avers that since the 
: death of S. B. Truslow he has paid out of his own funds for 
the debts of the said S. B. Truslo'v and for the support of 
his mother, Susan Truslo,v, a great deal .more than the value 
of the 6% lots which he was authorized by the will of the said 

, S. B. Truslow to dispose of for the support of his 
1 page 44 ~ mother, and he also claims the 171h lots including 

I 
I 

the filling station and other improvements thereon 
by virtue of the arrangement made with the late S. B. Trus­
low by which this respondent was to help to pay for the lots 
and have half of them and also the arrangement by which he 
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was to help to build the filling station and to get it under the 
will of his father, the late S. B. Truslow. 

In exercise of the privilege of selecting 17:Y2 lots conferred 
upon this respondent by the will of S. B. Truslow this re­
spondent hereby selects the following 171h lots as those de­
vised to him by the will of the said S. B. Truslow, deceased, 
to 'vit : Lots 29, 30 and 31 in Block 7 ; 6 lots in said block 
fronting on Excelsior Streets, Nos. 19 to 25 inclusive and 8 
lots in said block fronting on Germania Street, Nos. 11 to 
18 inclusive, and one-half of Lot No. 11 on Charles Street. 

_ This respondent prays that this may be treated as an an­
swer to complainant's bill and also as a cross bill and that 
Lucy Truslow Ball, Geo. Ball, her husband, Thos. Truslow, 
Nettie Truslow, his wife, Clay Truslow, Margie Truslow, his 

. wife, Grace T. Haddock, Lawrence Haddock, her husband, 
Mac Truslow, Pauline Truslow, his wife, Claudie Truslow, 
single, Beulah T. Ashby, and Elwood Ashby, her husband, 
may be made parties defendant to this bill and be required to 
answer the same, ans,ver under oath being hereby expressly 
waived; that proper process may issue against the resident de­
fendants and an order of publication ag·ainst those who are 
non-residents, that all proper orders and decrees may be had 
and references granted, and that the agreement between S. 
B. Truslow and V. B. Truslow as set out herein may be con­
strued in conjunction with the will of S. B. Truslow, deceased, 
and that the Court in the proper manner may determine how 
much is due to V. B. Truslow for expenditures made by him 
in supporting his mother, lVIrs. Susan Truslow, and 'that judg-

ment be entered in his favor against the estate of 
page 45 ~ S. B. Truslow for such amount, and that the 6~~ 

lots devised by S. B. Truslow for the support of his 
widow may be subjected by the Court to the payment of any 
such amount found due to V. B. Truslow and in case the Court 
shold eventually find that V. B. Truslow is not entitled to 
the three lots on which the filling station is built that he may 
be reimbursed for the n1oney expended by him in the build­
ings thereon; that the Court may determine which lots go to 
each of the respective children of S. B. Truslow and finally 
close up and wind up the real property belonging to the es­
tate of the said S. B. Truslow; that such other, further and 
g·eneral relief may be granted as is conformable to equity 
and good conscience and adapted to the nature of this re-, 
spondent's cause. And he will ever pray. 

VAN B. TRUSLOW, 
By G. B. WAI.I.ACE, Atty. 
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page 46 ~ In the Circuit Court of Spotsylvania County, Vir-
ginia. · 

Lucy Truslow Ball 
v. 

Van B. Truslow and others. 

ANSvVER. 

The joint and separate answer of Lucy Truslow Ball, 
1 George Ball, her husband, Gracie T. Haddocl{, Lawrence Had­

dock, her husband, Bulah T. Ashby and Elwood Ashby, her 
husband, to the answer and cross-bill filed herein by Van B. 

, Truslow in the Circuit Court of Spotsylvania County, Vir­
, ginia. These parties, for convenience, will be referred to as 

respondents in connection with the answer and cross bill; but 
the said Lucy Truslow Ball is the complainant in the origi­
nal bill and the said Gracie T. Haddocl{ and Bulah T. Ashby 
are defendants but filed their answer admitting the allegation 
of the said bill. 

These respondents admit that S. B. Truslow departed this 
life a resident of Spotsylvania, and that his will was duly 
probated as set out in the bill of complaint; but these respond­
ents deny each and every allegation in the said answer and 
cross bill which are inconsistent with the allegations of the 
original bill of complaint, and for strict proof. 

Respondents further allege that Van B. Truslow acting 
i as the personal representative of the late Silas B. Truslow,. 
. has not accounted for the property that came into his hands 
as such fiduciary, has rendered no accounting, and has ap­
plied the same to his .own use. 

Respondents further emphatically deny there 
! page 47 ~ was such agreement between S. B. Truslow and V. 
' B. Truslow as alleged in said answer and cross 
bill; and deny that he is entitled to the relief prayed for in 
said answer and cross bill. And now having fully answered 

1 insofar as they are advised, pray that the relief asked for in 
I the original bill be awarded;· and they will ever pray, etc. 

page 48.~ In the Circuit Court of Spot. County, Virginia .. 

! Lucy Truslow Ball and Geo. Ball, her husband, Plaintiffs, 
v. 

Van Truslow (single), in his own right and as Executor of 
Silas B. Truslow, dec'd, Thos. Truslow and Nettie Trus­
low, his wife, Clay Truslow and Margie Truslow, his wife, 
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Gracie T. Haddock and Lawrence Haddock, her husband, 
Mack Truslow and Pauline Truslow, his wife, Claudie Trus­
low (single); Bulah T. Ashby and Elwood Ashby, her bus-
. band, Defendants. · 

ANSWER. 

The answer of Bulah Truslow, Ashby and Elwood Ashby, 
her husband, Gracie T. Haddock and Lawrence Haddook, her 
husband, to a bill in chancery filed against them and others in 
the Circuit Court of Spot. County, Virginia, by Lucy Truslow 
Ball, et als. 

These respondents, insofar as they are advised it is neces­
sary, answer and say: that the allegations in the bill in this 
cause are true; that Lots 26, 27 and 28, described in said bill 
were devised to Gracie Truslow (now Gracie Truslow Had­
dock) and to Bulah Truslow (now Bulah Truslow .Ashby) ; that 
since their mother's death Sept. 28, 1932, up to the present 
time the said Van Truslow has occupied and retained posses­
sion of said lots and the buildings thereon and has declined to 
surrender possession thereof to your respondents, and that 
he has never yielded to your respondents any rental t;h~re­
for; that he should be charged up and be required to pay to 
these respondents a fair rental for the use and occupancy of 
said property and be required to surrender the possession 
thereof to these respondents; and respondents join in the 
prayer of the said bill and further ask that the court may 
confirm unto them the said lots and improvements thereon, 
so devised to them by their father, and that these respondents 
may be awarded a judgment against the said Van Truslow for 
a fa~r rental for the use and occupancy of the said premises 
belonging to the said respondents, and that the said Van Trus­
low be required to vacate said premises and surrender the 
same and the pos·session thereof to these respondents ; and 
that these respondents may be awarded general relief. And 
now having fully answered, etc. 

WM. W. BUTZNER, p. d. 

GRACIE T. HADDOCK, 
LAWRENCE HADDOCK, 
BULAH T. ASHBY, 
ELWOOD ASHBY, 

By Counsel. 
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page 49 ~ In the Circuit Court of Spotsylvania County, Vir­
ginia. 

I 

Lucy Truslow Ball 
v. 

Van B. Truslow and others. 
I 

SPECIAL PLEA. 

Now come Lucy Truslow Ball a.nd George Ball, her hus­
band, complainants, and Bulah T. Ashby and Elwood Ashby, 
her husband, Gracie T. Haddock and Lawrence Haddock, de­
fendants to said bill, and file this the plea of the statute of 
limitatiQns to the claims asserted by respondent Van B. Trus­
low, in his answer and cross-bill; and they say that any and 
all claims asserted in said answer and cross bill by the said 
Van B. Truslo,v, if any existed against his father, Silas B. 
Truslow, deceased, are barred by the statute of limitations 
,and have not arisen within the past three years; that the said 
Silas B. Truslow departed this life August 26, 1925, and that 
the said Van B. Truslow from said date to the year 1933, a 
period of 8 years, never asserted nor pretended to assert 
lany of the claims in his cross bill and answer described; and 
further that prior to his father's death he never asserted, 
nor pretended to assert, any such alleged claims, and that 
:said claims are not only barred by the statute of limitations 
in such cases made and provided but said Van B. Truslow 
is guilty of laches and his alleged claims should not be colm­
:tenanced by a court of equity. And these things the said 
complainants and respondents are ready to verify. · 

State of Virginia-
City of Fredericksburg, to wit: 

Personally appeared before me, ~L L. Bailey, a Notary Pub­
lic at large for the State of Virginia, Lucy Truslow Ball, who, 
being duly sworn, makes oath that the facts and things stated 
lin the foregoing special plea are true to her best knowledge 
and belief. 

Given under my hand this 16 day of January, 1934. 

jsj M. L. BAILEY, 
Notary Public. 
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Virginia: In the Circuit Court of Spotsylvania County. 

And at another day, to-wit, on the 16th day of January, 
1934, the follo,ving decree was entered; which said decree is 
in the following words and fig;ures : 

page 50 ~ In the Circuit Court of Spotsylvania County, Vir­
ginia, on January 19th 1934. 

Lucy Truslow· Ball, and George Ball, her husband, Plaintiffs, 
v. 

Van Truslo'v (single) in his own right and as Executor of 
Silas B. Truslow, deceased; Thomas Truslow and Nettie 
Truslow, his wife; Clay Truslow and and J\tiargie Truslow, 
his wife; Gracie T. I-Iaddock and Lawrence Haddock, her 
husband; Mack Truslow and Pauline Truslow, his wife, 
Claudie Truslow (single), Beulah T. Ashby and Elwood 
Ashby, her husband, Defendants. 

DECREE. 

Process having been duly issued, executed and returned 
by the Sheriff of Spotsylvania County, Virginia, as 
to Claudie Truslow, Buelah T. Ashby, Elwood Ashby, 
Van Truslow, Gracie Haddock and Lawrence Had­
dock, resident defendants; and affidavit having been 
duly filed according· to law and order of publication hav­
ing been duly issued, posted, mailed to the respective par­
ties at their last known place of residence and address, and 
the same having been published as is required by law and the 
certificate of the Clerk showing the same having been du1y 
filed as required by law as to Thomas Truslow, Nettie Trus­
low, his wife, 1v[ack Truslow, Pauline Truslow, his wife, Clay 
Truslow and Margie Truslow, his wife non-resident defend­
ants. And the plaintiffs, Lucy Truslow Ball and George Ball, 
having duly filed their bill, with exhibits; and Van B. Trus­
low, in his own right and as executor of S. B. Truslow, hav­
ing filed his answer in the nature of an answer and cross bill, 
and process having issued thereon and having l:>een served on 

Lucy Truslow Ball and George Ball, plaintiffs and 
page 51 ~ upon Gracie T. Haddock, Lawrence Haddock, Bue­

. lah T. Ashby and Elwood Ashby. And Gracie T. 
·Haddock and Lawrence Haddock, her husband, Buelah T. 
Ahsby and Elwood Ashby, her husband, haying filed their 
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joint and several answers to the bill of the complainant. And 
Lucy Truslow Ball and George Ball, her husband, Beulah T. 
Ashby and Elwood Ashby, her husband, Gracie T. Haddock 
and Lawrence Haddock, her husband, having :filed their Spe­
cial Plea to said answer and cross bill, and also their answer 
to said cross-bill. 

Now this cause coming on to be heard on the bill of the com­
plainants, upon the answer thereto of Gracie T. Haddock, 
Lawrence Haddock, Beulah T. Ashby and Elwood Ashby, 
upon the answer, in the nature of an answer and cross bill, of 
Van Truslow, upon the Special Plea thereto and the answer 
thereto; and the case is set for hearing as to said non-resi-
dents. · 

And was argued by counsel. 
U·pon consideration whereof the court doth adjudge, order 

and decree that this cause be, and the same is hereby referred 
to, one of the Master Commissioners in Chancery of 
this Court, who is directed to inquire into, ascertain and re­
port. 

1. Whether all proper parties are before the Court 7 
2. What property, real and personal, Silas B. Truslow died, 

·seized and possessed? 
3. What debts, if any, he owed, giving their priorities Y 

1 

4. A settlement of the accounts of Van Truslow as Execu­
. tor of Silas B. Truslo,v, deceased, showing what assets came 

into his hands and 'vhat distribution he has made, and what 
remains in his hands as such fiduciary? 

5. What liens, if any, exist against the real estate of which 
Silas B. Truslow died seized? 

· 6. What lots passed to the respective parties un-
page 52 ~ der the last will and testament of Silas· B. Trus­

low? 
7. What personal property, and to whom the same passed 

under said last will and testament? 
8. What fs a fair rental of the filling station located on the 

three lots, Nos. 29, 30, and 31, in Block 7, annually from the 
death of the said Silas B. Truslow to the present time Y 

9. Who has occupied said filling station and lots? 
10. What would be reasonable counsel fees to be awarded 

I to complainants' counsel in this suit? 
· 11. Whether or ~ot a fair rental for the occupancy of the 

said filling station and three lots should be adjudged due to 
Lucy Truslow Ball f 

12. And and all other matters requested to be reported by. 
any party interested herein and pertinent to this case .. 
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Virginia: 

In the Circuit Court of Spotsylvania County. 

And at another day, to-wit, on the 30th day of May, 1934, 
the following Master Commissioner's report was filed, which 
said report is in the following words and figures: 

page 53 } Virginia: 

In the Circuit Court of Spotsylvania County. 

Lucy Truslow Ball and George Ball, her husband, 
v. 

V 'ftn Truslow, in his own right and as Executor of Silas B. 
Truslow, deceased, et als. 

To Lucy Truslow Ball, George Ball, Van Truslow, Thomas. 
Truslow, Thomas Truslow, Nellie Truslow, Clay Truslow, 
Margaret Truslow, Grace L. Haddock, Lawrence Haddock, 
Mark Truslow, Claudie Truslow, Beillah T. Ashby, El­
wood Ashby. 

Take Notice: 

That . the undersigned, a Master Commissioner in Chancery 
to whom the papers in the above styled cause were referred by 
decree entered in said ea. use on the 16th day of January, 1934, 
'vill proceed to hear evidence in regard to the inquiry as 
set forth in said decree on the 13th day of February, 1934, at 
Room 25, Law Building, Fredericksburg, Virginia, at 10 
o'clock A. M. 

Given under my han¢1 this 26th daY. of January, 1934 .. 

page 54 } Virginia: 

S. B. COLEMAN, 
Master Commissioner. 

In the Circuit Court of 'Spotsylvania County. · 

Lucy Truslow Ball, et als., 
v: 

Van Truslow, in his own rights, and as Executor of Silas B. 
Truslow, deceased, et als. 
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REPORT. 
. . 

To the Honorable Frederick W. Coleman~ Judge of said 
1 Court: 
I 

· This· cause having been referred to the undersigned, S. B .. 
Coleman, one of the Master Commissioners of the Circuit 
Court of Spotsylvania County, Virginia, by decree entered on 
the 16th day of January, 1934, by which said decree the under­
signed was directed to make the inquiries as set forth in said 
decree. 

Acting in accordance with the directions of the decree of 
January 16, 1934, the undersigned gave notice of the time and 
place that he 'vould proceed to execute the directions of said 
decree. A copy of the notice is attached hereto, acceptance 
of service endorsed thereon. The hearings were continued 
from time to time at the place named in the notice by agree­
ment of Counsel, until the complainant and defendants an­
nounced that all evidence had been introduced. 
: From the pleadings filed, exhibits and testimony introduced, 
and from an examination of the records of the Clerk's Office 

· of the Circuit Court of Spotsylvania County, Virginia, the 
undersigned submits the following as his findings and conclu­
~ions in response to the inquiries set out in said decree. 

page 55 ~ (1) "Whether all proper parties are before the 
Court.'' 

: "Answer. It appears that Silas B. Truslow departed this 
life on the 26th day of August, 1925, testate. A copy of his 
will and testament having been filed in this cause." 

1 It further appears that Susan J. Truslow, wife of Silas B. 
Truslow survived him, but died intestate on the 29th day of 
September 1932. The following named persons were the chil­
dren of Silas B. Truslow, who survived him and all are now 
living: 

Van Truslo,v, Fredericksburg, Virginia. 
! Lucy Truslow Ball, Fredericksburg, Virginia. 

Thomas Truslow, 225 R. St., N. E. Washington, D. C. 
1 Clay Truslow, 616 3rd .St., Lyndlust, N. J. 

Gracie Truslow Hadduck, Fdereicksburg, Virginia. 
Mack Truslow, 225 R. St., N. E. Washington, D. C. 

1 

Claudie Truslow, Fredericksburg, Virginia. 
Bulah Truslow Ashby, ·Fredericksburg, Virginia. 
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Each and all of the children of Silas B. Truslow are named 
in his will. His widow was given only a life interest in his 
home and she having died, the estate of Silas B. Truslow is to 
be divided in accordance with his will if such a division can 
be made. 

All of the parties nan1ed above together \vith the husbands 
and wives of those who are 1narried are properly before the 
Court. 

The complainant, Lucy Truslow Ball and her husband, 
George Ball, filed their Bill praying that the Will of Silas .B. 
Truslow be construed and that a complete and final settlement 
of his estate in accordance with the true n1eaning of his will 
be had. Process was duly returned ex~uted as to Claudie 
Truslo,v, Bulah Ashby, Elwood Ashby, Van Truslow, Gracie 
Haddock and Laurence Haddock. An order of publication 
was duly published, posted and mailed to each of the fol­
lowing named defendants' last known place of address, as 
the law directs. Each and all of them are non-residents of 
the State of Virginia. 

Thomas Truslo'v and Nettie Truslo,v, his wife; 
page 56~ Mack Truslow and Pauline Truslow, his wife; 

Clay Truslow and 1\fargie Truslo,v, his wife; 

The parties named above are all persons who have any in­
terest in this suit. It is submitted, therefore, that all proper 
parties are properly before the Court in this suit and the un-
dersigned so reports. · 

(2) Of 'vhat property, real and personal, &ilas B. Trus­
low died, seised and posse8sed f 

Ans.: At the time of the death of Silas B. Truslow, he was 
seised and possessed of thirty-five lots in Block 7, as fol­
lows: Lots 1, 2, 3_, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 
17, 18, 19, 21. 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 
34, 35, and 36, as shown by plat 1nade by Von Schon and Gar­
ner for The Fredericksburg Development Company. 

This property is located in Courtland District on the west 
side of the highway leading from Fredericksburg to Fal­
mouth, and was conveyed unto Silas B. Truslow by B. P. Wil­
lis, Special Commissioner, by deed dated October 4, 1910 and 
recorded in the Clerk's Office of the Circuit Court of Sp~tsyl­
vania County, Virginia, in Deed Book 78, at page 22. 

It further appears that in addition to the lots described 
above, Silas B. Truslow owned lot 31 in Block 18. This lot 
was conveyed to Silas B. Truslow by W. W. Butzner, Trus­
tee, by deed dated 1\farch 28, 1922, and recorded in the Clerk's 
Office aforesaid in Deed Book 94, at page 458. This lot is also 
a part of the estate of Silas B. Truslow. 
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The above described property constitutes all· of the real 
property owned by Silas B. Truslow at the time of his death. 

Personal property which passed into the hands of Van 
Truslow as Executor of his father's estate is. as follows: 

Two horses of ·doubtful value. 
One small lot of farm implements of little value. 

1 page 57 ~ Household furniture. 
1 

· Insurance 
From W. W. Butzner & John W. Allison 
Amount in bank 

$250.00 
383.89 
18.27 

i The above is all of the personal property which may pro»: 
I erly be .chargeable as having been possessed at the time of 

Mr. Truslow's death, and your Commissioner so reports~ 
(3) What debts, if any, he owed, giving their priorities T 
AD.s.: It does not appear from the testimony or from the 

records of the Clerk's Office of the Circuit Court of Spotsyl-
vania County, that Silas B. Truslo·w was indebted to any one 
at the time of his death. 

( 4) A settlement of the ~ccounts of Van Truslow as 
1 Executor of Silas B. Truslow, deceased, showing what as-
1 ' sets came into his hands and what distribution he has made, 

and what remains in his hands as such fiduciary1 
Ans. : Van Truslow has never filed an account of his acts 

as Executor of his father's estate. From the testimony it 
appears that the following is approximately correct. 

Receipts. 

Two horses of little value. 
One lot of farm implements of little value. 
Household furniture. 
Money from insurance 
W. W. Butzner & John W. Allison 
Amount in Bank 

Disb1trsements .. 

Funeral expenses 
R. L. Stone, Plumbing 

E. M. Young 
page 58 ~ Dr. S. L. 8cott 

Total Disbursements 

$250.00 
383.00 
18.27 

. $652.16 

$280.00 
100.00 
300.00' 

$125.00 

$805.00 
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It was agreed that the bill to E. M. ·Young and R. L. Stone 
were for repairs to the home and these payments were made 
'vith the approval and consent of all parties. 

( 5) What liens, if any, exist against the real estate of 
which Silas B. Truslow died, seised and possessed' 

Ans. : An examination of the records disclosed no liens of 
any kind on the property of which Silas B. Truslow died, 
seised and possessed. 

(6) What lots passed to the respective parties under the 
last will and testament of .Silas B. Truslow? 
. Ans.: As has been stated hereinbefore, Silas B. Trus­

low owned thirty-five lots in Block 7, as shown by a copy of 
the plat of Von .Schon and Garner filed with the bill in this 
cause. Mr. Truslo'v certainly attempted to dispose of these 
lots by his last will and testament, a copy of which has been 
filed in this cause and it now becomes necessary to examine 
this will, which is holograph and inexpertly drawn, with the 
object of determining, if possible, its true intent and mean­
ing. 

Before discussing the will itself, however, the undersigned 
deems it pertinent to here set out briefly the facts as ap­
peared from the record in reference to Mr. Truslow's owner­
ship of this property and then the contentions of the contest­
ing litigants to this proceeding. 

First : This property was acquired by ~Ir. Truslow on 
the 4th day of October, 1910. 

Second: The will in question was drawn on the 5th day of 
March, 1916. 

Third: The Filling Station was constructed in the fall of 
1924. 

Fourth: Mr. Silas B. Truslow died on the 26th 
page 59 ~ day of August 1925. 

Fifith :· The last will and testament of Silas B. 
Truslow was admitted to probate in the Clerk's Office of the 
Circuit Court of Spotsylvania County, on the 30th day of 
January 1929. _ 

Sixth : Van Truslow qualified before the Clerk of the Cir­
cuit Court of Spotsylvania County, as Executor of the es­
tate of Silas B. Truslow on the 30th day of January 1929. 

Seventh: The complainant, one of the devisees tinder the 
will, filed her bill alleging that under the true meaning of 
the will the "three lots devised to her, are those lots num­
bers 29, 30 and 31 ". The Filling Station is located on these 
three lots. 

Eight: One of the defendants, Van Truslow, filed his an­
swer, asking that it be treated as a cross-bill, alleging (1) 
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;an agreement between himself and Silas B. Truslow to the 
!effect that in consideration of his helping in the payment of 
:the purchase price of the lots, his father agreed to give him 
one-half of the thirty-four lots; and (2) an agreement be­
tween himself and ·Silas B. Truslo'v that in consideration of 
his helping in the outlay for the construction of the filling 
station, he, Van Truslo,v, was 1nade an equal partner in 
the filling station business during the life of his father, and 
'was to be the sole owner after the death of Silas B. Trus­
low; and (3) that he, Van Truslow, has spent considerable 
;more, in taking care of his mother, than the six and one-half 
lots, alloted for the purpose by the last 'viii of his father, 
are worth, and asks judgment against the estate for amounts 
by him so expended; and ( 4) that in. accordance with the true 
meaning and intention of his father's will lots 29, 30 and 31, 

1

0n which the filling station is located, were not devised 

1

unto Lucy Truslow Ball, but are three of the seventeen and 
one-half lots devised to him, Van Truslow. 

Ninth: Bulah T. Ashby, and Gracie T. Haddock filed their 
answer admitting the allegations of the original bill, but deny­
ing these of the cross-bill. 

Tenth: Lucy T. Ball, Bulah T. Ashby and Gracie T. Had­
dock filed a special plea of the act of limitations 

page 60 ~ to all claims of Van Truslo'v against their fa-
1 ther's estate. 

The Uo1nmissioner's Conclusions in reference t.o the Con­
tentions set out above. 

(1) The alleged agreement (1) & (2) between Silas B. 
Truslo'v and Van Truslow will now be considered. 

1 (a) In reference to agreement No. (1) it has been estab­
;lished that Silas B. Truslo'v purchased and received a deed 
.in which he was the grantee for the thirty-five lots in Block 
7, from B. P. Willis, Special Commissioner, on October 4th, 
1910. On the same date Mr. Truslo'v and his wife executed 
a deed of trust to secure the payment of the purchase price 
of these lots. This deed of trust was released Fe brua1-y 4th, 
:1918. 
I • • 

1 The allegation in ].t[r. Van Truslow's answer in regard to 
this agreement is as follows: 

'' S. B. Truslo'v purchased these lots more than ten years 
prior to his death, making a small cash payment and told this 
respondent that he would like for this respondent to help pay 
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for the lots and that he would give this respondent one-half 
interest in the lots if he would help with the payments." 

Then after setting forth that the respondent did help pay 
for the lots at the rate of $40.00 per month, the answer con­
tains this allegation : 

"When the lots 'vere paid for in full the said S. B. Trus­
low offered to n1ake a deed to this respondent for one-half of 
the lots, realizing that this respondent had paid fully half 
the purchase price. However, this respondent told his fa­
ther that he did not 'vant hiln at that time to convey the 
lots to him, but that he could provide in his will for this re­
spondent to have one-half of the lots.'' 

The foregoing constitutes the respondent's allegation in 
regard to agTeement number (1). 

The undersigned is of the opinion and so reports, that 
the only manner by which such an agreement behveen Silas 
B. Truslo'v and Van Truslow as is set out above rould pos­
sibly effect Van Truslo'v in a division of his father's es­
tate, would be by construing the alleged agreement to give 

Van Truslow a one-half interest in the trhirty-five 
page 61 ~ lots rather than one-half of the thirty-five lots, or 

seventeen and one-half lots. 
If there was such an agreement it positively appears that 

~Ir. Van Truslo,v, hin1eslf, understood it to .mean that he 
was not to have a one-half undivided interest in the thirty­
five lots as a whole, but rather seventeen and one-half lots 
of the thirty-five. 

The part of Silas B. Truslow's will which appears to be 
in accord with the alleged agreement is as follows: 

"* * •'!; Van Truslow shall have seventeen and one-half 
lots 'vhere he shall wish them except three lots * * *. '' 

At pag·e 14 of Volume 2 of the depositions, 1\{r. Van Trus~ 
low after testifying- as to the agree:ment was asked this ques­
tion: 

Q. "Well, "ras that provision in your father's 'vill that 
you should have seventeen and one-hal£ lots made in pursu­
ance to the agreement you were speaking of 1'' 

A. "Yes." . 

It further appears from the answer of the respondent, Van 
Truslow that he claims, not a one-half interest in the thirty-
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five lots as a whole, but seventeen and one-half lots out of 
the thirty-five and sets them out by number. 

It follows, therefore, that even if the agreement is admit­
ted a Court could not construe it more favourable in favor 
of the respondent, Van Truslow, than his testimony allows. 

In lJfassie v. Trim.stone, 134 Va. 450, Kelley, P., in delivering 
1 the opinion of the Court at page 462, said: 

''No litigant can successfully ask a court or jury to believe 
that he has not told the truth. His statements of fact and 
the neeessary inference therefrom are binding upon him. 
He cannot be heard to ask that his case be made stronger than 
he makes it, where, as here, it depends upon facts within his 

1 

own knowledg·e and as to which he has testified.'' 

It is submitted, therefore, that even though there was an 
. agreen1ent between ·Silas B·. Truslow and Van Truslow 
1 whereby the former agreed to give the latter one-half of the 

lots purchased, it could in no way effect the outcome of this 
case. 

(b) The second ·contention of the respondent, Van Truslow 
will now be considered 

Can it be said that the pleadings in this case set 
page 62 ~ up, and the evidence established such· a parol 

agreement between Silas B. Truslow during his life 
time and Van Truslow, that would justify a Court of Equity 

1 

in decreeing specific perforn1ances of the same. 
It is admitted that the last will and testament of Silas B. 

Truslow was drawn on the 5th day of !{arch, 1916. It is also 
admitted that the filling station 'vas erected on lots 29, 30 and 
31 in the autumn of 1924. 

The answer of the respondent, Van Truslo,v, after stating 
that Mr. Silas B. Truslow obtained a considerable amount of 

, 1noney from the. respondent to be used in erecting the filling 
! station, contains this statement: 

''There was an agreement between S. R. Truslow and this 
1 

respondent that they should operate the filling station in part­
nership during the life of S. B. Truslow, and the said S. B. 
Truslow stated to this respondent that his wilL provided that 

. upon his death this respondent should have the filling station 
I and lots on which it 'vas located for the money advanced by 
him for its construction, and the said S. B. Truslow offered 
at several times in his life to make this respondent a deed of 

! the filling station and one-half of the thirty-five lots, but this 
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respondent told him that it would be satisfactory to give it to 
him in his will.'' 

In speaking of the essentials required to be alleged and 
proved in this type of case, Judge Christian, in delivering the 
opinion of the Court in Wright v. Puckett, 22 Gratt. 370, at 
page 37 4, said: 

''From the numerous decisions on the subject the following 
principles may be extracted and briefly stated as follows: 1st. 
The parol agreement relied on must be certain and definite in 
its terms. 2nd. The acts proved in part performances must 
refer to, result from, or be made in pursuance of the agree­
m~nt proved. "3rd. The agreement must have been so far exe­
cuted that a refusal of full execution would operate a fraud 
upon the party, al).d place him in a situation which does not 
lie in compensation.'' 

· To the three essentials enumerated by Judge Christian, a 
fourth must be added, namely: Tpere must be corrobative 
evidenc-9 of the agreement. V a. ·code (Michie 1932), Section 
6209. 

The testimony of Van Truslow on this point may be found 
on page 16, Volume 2 of the depositions. }tlr. Truslow there 
testified that he sent him twenty-five or thirty-dollars at·vari­

ous times and at one time he sent his father $500.00 
page 63 r to be used in constructing· the filling station, he was 

then asked this question on direct examination: 

Q. ''Did you or your father have any agreement about the 
filling station at the time you made this contribution to its 
costs T'' 

A. "Well, we were at that tin1e completing it, and the sta-
tion was supposed to be half mine.'' · 

The question and answer quoted above constitutes the only 
positive testimony of Van Truslow, as to an actual agreement 
about this filling station entered into by him and his father, 
Silas B. Truslow . 

.... ~s had been set out hereinbefore in this report, the filling 
station in question was erected in the autumn of 1924. It was 
shown by the records of the Commercial State Bank of 
Fredericksburg that a check in the amount of five hundred 
dollars was deposited hy Silas B. Truslow in September 1924. 
This evidence supported Mr. Van Truslow's testimony that 
he sent his father five hundred dollars to be used in erecting 
the filling station. 
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Mrs. Bulah T. Ashby testified as a witness for the· respond­
ent and was asked the . follo,ving· question in regard to the 
filling station : 
I ,. 

Q. "Before your father's death did you ever hear him say 
anything about wl1at should be done 'vith the filling station t '' 

A. ''Yes, sir, while he was sick he was talking to 1\{anla 
:one day and he told her every thing was fixed up but the 
:filling station, and she didn't \Vant him to talk about things 
like that, because she thoug·ht it worry him. He told her every 
thing was fixed but the filling station, and that he wanted her 
to have that as long as she lived, and at her death to go to 
;Van.'' 

It was further shown that lVIr. Silas B. Truslow operated 
this filling station alone from November ~924, when it was 
completed, until March 1925, ·when he became ill. It was at 
/this time that Van Truslow was called home, and took charge 
1 0f the affairs of his fathers. 

It does not appear positively that this act on his part was 
the result of or grew out of any agreement had \Vith his fa­
, ther in reference to the ownership of the filling sta­
page 64 ~ tion, but rather, because of the respect and devo-

tion of an eldest son to his father. 
It might \veil be said here that this record discloses a trust 

and relationship between ~{r. Silas B. Truslow and Van Trus­
,Jow that does not appear to have existed between the father 
1 and any other of his children. 

It may further well be said that the record discloses that 
Van Truslo'v was never deaf to a call for assistance from 
his father or mother. 

1 

The principles laid down as essential to establish contract.; 
of this kind, for which courts of Equity will grant specific per­
formances, in Wright v. Pu.ckett, Supra, have been followed 
by the Supreme Court and re-announcecl in most cases involv­
ing this question down to the present day. 
, It is submitted therefore that in view of the foregoing, 
1 and also from an examination of many cases on this question 
which have been decided by the Supreme Court of Appeals, 
the agreement alleged by the respondent, Van Truslow, in re­
gard to the filling station, has not been established, and the 

i ~undersigned so reports. 
It might be sug·gested that this case is governed by the de­

cisions of .Titnberlake, Ad1ninistra.tor, v. Pu.gh, 158 Va. 397, 
and Cannon v. Cannon, 158 Va. 12. 

It will be found fron1 an examination of these cases, that 
1 the rule announced in Wright v. Pttckett, S'ltpra, was followed, 
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and that in both of these <!ases the testimony of the contest­
ants established contracts definite and certain in their terms, 
and further that statmncnts of the deceased in both cases 
·were proveri, showing an intent on the part of each of the de­
ceased to do that which would have been a compliance with 
such a contract had the intent been carried out. 

'VILL. 

Having disposed of the alleged contracts, the undersigned 
will next consider the last will and testament of Silas B. 
Truslow with the object of determining·, if possible, what lots 

passed to the respective parties named in said will. 
page 65 ~ As 'vill be seen from an inspection of the will of 

Silas B. Truslow, he devised to Van B. Truslow 
seventeen and one-half lots and g·ave Van the privilege of se­
lecting these seventeen and one-half lots from· those owned 
by the testator in Block 7, save and except three lots on which 
his home was located, which the testator devised to Gracie 
Truslow and Bulah Truslo"r' two of his daughters ; Three lots 
he gave to his daughter, Lucy Truslo'v Ball; t~o lots to 
Claudis Truslo'v Tr·uslow, one of the testator's sons, and three 
lots to MacDuff Truslow another son. 

It seems perfectly clear that Silas B. Truslow intended to 
and did devise specifically certain lots unto each of the 
above named children and that it was his intention, that ex­
chu;ive of the lots specifically devised, Van was given the 
power to select seventeen and one-half lots from the remain­
iug hventy-four lots. 

A plat, which is admitted by all parties, to be correct, was 
filed with the bill in this cause and was also introduced in evi­
dence to prove what property the testator owned and where 
located. 

"\Vhen this plat is examined in connection with the will there 
can be no question as to the lots 'vhich were devised to Gracie 
Tn1slow and Bulah Truslow, Claudie Truslow and 1\{acDuff 
Truslow. 

(a) In reference to Gracie Haddock and Bulah Ashby, the 
will contains this provision : 

'' * * * three lots to the house at the death of my wife, 
if she stay single, go to Gracie Truslow, my daughter and Bu­
lah Truslow, my daughter, to do as they like, except to sell, 
if they 'yish to sell, shall sell to my son, Van, and no one else 
the property given to then1 must not go out of the family.'' 
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It has been shov.rn. and has not been contradicted that the 
house and its enclosure is located on lots numbered 26, 27 and 
28 on the plat fixed in this cause. 

The undersigned reports that lots 26, 27 and 28 passed to 
Bulah Tn1slow Ashby and Gracie Truslow Haddock in equal 
shares, and that they are the joint owners of these three lots 

and improvements thereon. 
page 66 r The undersigned further reports, in connection 

·with these lots, that the restriction on the sale of 
these lots which is set out in the will is void, because it consti­
tues a restrainant upon the alienation of an absolute and fee 
simple estate. This is so well settled that the citation of au­
thorities in support thereof, is deemed unnecessary. 

(b) The next devise to be considered is that to Claudie 
Truslow. 

This language is used in the will : 

'' • "' • the west side southeast corner, I give two lots 
to Claudie Truslow, my son • • •." -

The evidence developed that at the time the testator drew 
his will, he owned no property other than the lots in Block 
7. It is self evident, tl1erefore, that the lots devised must 
necessarilv be located in this block. 

In order to determine what lots, if any, answer the de­
scription of being on the west side, southeast corner, we must 
again refer to the plat. The only two lots which could an­
swer this description are lots 35 and 36. These lots taken to­
gether constitute the southeast corner and are on the 'vest 
side of Block 7. 

The undersigned reports, therefore, that lots 35 and 36 in 
Block 7 as shown on the plat filed, passed under the will of 
Silas B. Truslow to his son, Claudie Truslow, absolutely and 
in fee simple. 

(c) The devise to MacDuff Truslow may also be identified 
by use of the plat. 

The language of the will as follows: 

"e • * and above him (Claudie Truslow) northwest, 
three lots to my son, ]..IacDuff Truslow • • >!!'. ' ' 

The only three lots in ·Block 7, which :fit the description 
in the will are lots 1, 2 and 3. 
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The undersigned, therefore, reports that lots 1, 2 and 3 
in Block 7, passed under the will of Silas B. Truslow to Mac­
Duff Truslow absolutely and in fee simple. 

page 67 ~ (d) We now arrive at the real issue in this case, 
to-wit: · 

Are the three lots devised to Lucy Truslow Ball (called 
Lucy Ball Truslow) by Silas B. Truslow sufficiently described 
in the will as to be actually identified, and if so, what are the 
numbers of these lots on the plat. 

The language of the will in regard to the devise to Mrs. 
Ball is as follows: · 

'' * * * on the south side facing northeast and southeast, 
three lots to my daughter, Lucy Ball Truslow and no one else 
at her death to do as she please with them * • • . '' 

The complainant contends that the three lots described as 
being on the south side facing southeast and northeast are 
lots 29, 30 and 31 in Block 7. It happens that these three lots 
are the ones on which the Truslow Filling Station, which was · 
erected in 1924, is located. 

In support of her contention, Counsel for complainant in­
troduced in evidence, the plat of Block 7 and witnesses who 
testified that lots 29, 30 and 31 in Block 7, if taken as a whole, 
answered the description given in the will, to-wit: ~hree lots 
on the south side facing northeast and southeast. 

The introduction of this testimony was objected to by Coun­
sel for the respondent on the g·round that the object of such 
testimony is to have the witnesses construe the will instead 
of the Court, and also because the will and the plat were the 
best evidence, and oral evidence to explain or contradict them 
is inadmissible. 

Counsel for complainant then cited the case of Parsons v. 
Fitchett, 148 Va. 322, in support of his contention. 

The decision of the case cited riot only sustains the ad­
missibility of oral evidence to identify the property devised, 
but the facts and pleadings in that case are strangely similar 
to those of the case at bar. 

The next question which presents itself: 

Did the Testator consider the three lots as separate and 
distinct lots or did he consider the three lots as a whole, or in 

other words, as actually one lot defined by the 
page 68} outside boundary of three lots lying togetherY 

If it was the intention of the Testator to devise 
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three lots as separate and distinct lots, then the devise must 
necessarily fail, for there is only one lot which was owned 
by the Testator, which actually faces northeast and south­
east. If on the other hand, if it was his intention to include 
three lots in one, as it were, and to describe them as one, the 
property may be identified by oral testimony. 

It is well established that courts do not look with favor upon 
intestacy. Parsons v. Fitchett, s1.tpra. If the intention of 
~he Testator can be ascertained, not necessarily from any 
one clause only, but fron1 the "\VOrding· of the entire will, the 
courts will enforce it. 

In Harrison, JVills and Administration, section 187, the 
learned author stated the rule as follows: 

, 
''When the judicial expositor cotnes to read the will, he 

must place himself in the same situation as the Testator. l-Ie 
i.s entitled to consider all the surrounding facts and circum­
stances as they surrounded and affected the testator at the 
time he wrote his will. * «· * , 'vhen the language of the will 
is doubtful, the judicial expositor places himself in the shoes 
of the testator and under the influence of the same circum­
stances he takes the will by the four corners and reads it. 
If then the will is inetlligible, the Court enforces it. But if 
the meaning is unsolvable, there is nothing left for the Court 
;to do but to discard it altogether.'' 

In all cases the intention of the Testator, at the time he 
wrote the will, is the guiding star. It is never a question of 
what he intended to say, but what was his intention, as dis­
closed by what he did say. See Snidow v. Day, 145 Va. 721; 
Oakes v. Dickerson, 141 V a. 726. 
, And in arriving at the testator's intention from the word­
~ing of his will it is not the meaning of the writer apart from 
his words. The language of the Testator must control, but 
ithe final inquiry is what the words as used by him mean. Swan 
v. Swan, 136 V a. 496. . 

vVith these principles in mind let us take the will of Silas 
B. Truslow, turn back the years to 1916, and there read it 

surrounded by the condition and circumstances as 
page 69 ~ the11 surrounded him. 
; At this time the record discloses that Mr. Trus­
ilow, the Testator, owned the thirty-five lots in Block 7. There 
'vere no building on these lots save and except his dwelling 
and curtilag·e; no filling station had been erected on lots 29, 
30 and 31, and at that time there could have been no reason 
to expect that one would ever be built, for no highway bordered 
these lots as it does today. 
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It is evident that the Testator was a man careful and just 
in his dealing, but one who was not as precise as some in the 
use of written words to convey his intention. This man then, 
on the 5th day of 1\tiar-ch, 1916, with the intention in mind to 
dispose of these thirty-five lots among certain of his children 
and his wife, wrote the will, a copy of which is filed in this 
proceeding. · 

It is to be noted that the Testator did not anywhere in 
his will refer to any lot by number. Either by choice or for 
some other reason he determined to locate the lots bv the 
points of the compass, and it must be said) that he appeared 
to have each and all parts of his property exactly located in 
this manner in his own n1ind. It cannot be construed, other 
than, that it wa.s the intention of the Testator to devise unto 
Van Truslo·w seventeen and one-half of his thirty-five lots to 
be selected by this devisee, except the nine lots, which he de­
vised to Lucy, Bulah, Gracie, Claudie, and l\1:acDuff. The 
'vords used in the 'vill can have no other meaning than that 
the Testator had in mind certain specific plots of land which 
he wanted each of his children to have at his death, and it_ 
was with this idea that he proceeded to draw his will. The 
devise to Claudie Truslow is as follows: 

" * * * on the west side southeast corner, I give two lots 
to Claudie Truslow, my son * * * . '' 

It is perfectly evident that the Testator intended Claudie 
Truslow to have a certain amount of land on the southeast cor­
ner of Block 7, and it is equally evident that he intended to 
give him an area on the southeast corner comprising two of 
the thirty-five lots the Testator owned. 

Now turning the devsie to Lucy Truslow Ball. 
page 70 ~ At the time this will 'vas 'vritten this daughter .. was 

married, while remaining two daughters of the 
testator were sing·le and living in their father's home. The 
testator devised to the single daughters is home including 
the three lots on which his dwelling 'vas located, and devised 
to l\1:rs. Ball three lots which he described as being on the 
south side, facing northeast and southeast. 

It is practically admitted that lot 29 in Block 7, when con­
sidered separately and a part, faces northeast and southeast. 
From a glance at the plat of Block 7, it is readily seen that lot 
2.9, is a corner lot and abuts lot 28, which is one of the three 
allotted to Gracie and Bulah jointly. 

Now keeping in mind the fact that at the time this will was 
, written, ~Iarch 5, 1916, there 'vas nothing- to indicate that the 
location of any particular lot in Block 7 would increase in 
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value over any other lot in this block to any great extent, we 
ag·ain examine the plat with reference to the will and we find 
that the three lots devised to 1\tfacDuff are adjacent to the two 
lots devised to Claudie, the last two forming the southeast cor­
ner. The fact that the Testator gave these two sons lots ad-

, jacent would certainly appear to be a circumstance to be 
, considered along with other facts in the case for it appears 
, from the will that in each devise the Testator considered the 
' property given as a whole in his description and used the 
. word lo.ts as a measure of quantity, rather than in the sense 

of separate and distinct lots. 
Th,e parol testimony introduced by the complainant bears 

out this theory. 
John W. Allison in addition to testifying as to the location 

of the property devised on the plat further testified to state­
ments of the deceased, made prior to the time the ·filling sta­
tion was built. See depositions of John W. Allison, volume 
1, pages 12 and 13; depositions of Lucy Truslow Ball, Volume 
1, page 30. 

The witnesses introduced on behalf of the complainant 
- positively located the property devised to ~Irs. Ball, as being 

lots 29, 30 and 31, on the plat :filed herein, stating 
page 71 ~ that these three lots, if considered as a whole, an­

s,vered the description given in th~ will. 
For the reasons stated her~inbefore, it is submitted that 

such was the Testator's intention and that lots 29, 30 and 31 
o~ Block 7, of the map and plat of the Fredericksburg Devel­
opment Company, prepared by Von Schon and Garner, passed 
to Lucy Truslow Ball under and by virtue of the last will 
and testament of Silas B. Truslow. 

DEVISE TO VAN TR.USLOW. 

(a) With the exceptions of the lots devised to Lucy Truslow 
Ball, Bulah Ashby, Gracie Haddock, Claudie Truslow and 
MacDuff TrusJow, it is plain- and apparent that seventeen 
and one-half of the remaining twenty-four lots in Block 7, 
passed under the last "rill of Silas B. Truslow to Van Trus­
low and these lots are to be selected from the remaining 
twenty-four by Van B. Truslo,v. It is therefore submitted 
.that as soon as Van B. Truslow selects seventeen and one­
half lots by number they vest absolutely and in fee simple . 
in him. 

(b) The remaining six and one-half lots were included in 
the will in the following words : 

'' * • • the remainder of six lots and a half is to be sold 
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to pay my debts if any is owing, and if none to. be given over 
to my son, Van B. Truslow to dispose of as he may see fit 
only to go to looking after his Mother and taking care of 
her." 

. It is established that Silas B. Truslow was not indebted 
to anyone at the time of his death. His wife, the mother of 
Van B. Truslow,.is now dead and the lots hav:e not been dis­
posed of. Who then are the rightful owners of these lots 
under the will of the Testator? 

It seems clear that it was the intention of the Testator that 
Van B. Truslow should see that his mother was taken care 
of. It might be said that under the wording of this clause of 

the will that it was mandatory upon Van Truslow to 
page 72 ~ dispose of these six and one-half lots and to use 

the proceeds only for the care and support of his 
mother, any excess over and above the sums so expended re­
verting to the estate. The undersigned does not so interpret 
this clause however. 

It is submitted that the real meaning of this clause is that 
the Testator devised the lots to his son Van Truslow to dis­
pose of them as he sa'v fit upon the condition that Van looked 
after and took care of his mother or saw to it that she was 
l.ooked after and taken care of. 

It is to be noted that the Testator. did not give these lots 
to his wife for her use, he gave them to Van and stated that 
Van might dispose of them as he saw fit and at any time, 
under the express wording of the will. 

From the depositions it appears that Van, after his father's 
death, lived in the home with his mother, paid the grocery 
bills, medical bill, and did look after and care for his mother 
until her death. It is true that no definite and specific amounts 
have been shown to have been expended by Van, yet it has 
been shown that he, more or less, took his father's place ·as 
l1ead of the family and cared for his mother until her death. 

A devise some,vhat like the one in this case was passed on 
by the Supreme Court of Appeals in Burdis v. Burdis, 96 
Va. 81. The devise in question in this case was as follows: 

''I leave and bequeath to my wife, :Thfartha A. Burdis, the 
homestead and five acres around the house, during her natural 
life, with the understanding that my son Albert will support 
and take care of her, and at her death said homestead and 
land shall return to my son, .Albert as compensation therefor, 
But in event of her marrying, I desire her to get $125.00 in 
money, and none of my real estate.'' 
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. In this case the wife predeceased the testator and the Court 
held the devise to be one dependent upon a condition subse­
quent and that therefore the ·son took an absolute e·state upon 
the death of the Testator. 

It is therefore submitted that the remaining six and one­
half lots vested in Van B. Truslow at the death 

page 73 t of the testator, and that the condition attached of 
taking care of his mother having been fulfilled, he 

is the oW'n.er in fee simple of these ·lots. 

LOT 31 IN BLOC!( 18. 
I 

1 There being no residuary clause in the will in question and 
lot 31 in Block 18 having not bee'n disposed of, it appears that 
Silas B. Truslow died intestate as to this lot and that it 
passed to the children of Silas B. Truslow by virtue of the 
statute of descents and distributions. 

7. "'Vhat personal property, and to whom the same passed 
under the said last will and testament?'' 
I 

1 Ans. : There was no appraisement of the estate and the 
'same must be taken from the evidence in this case ; which is 
approximately as follows: 

lJioney~ 

Life insurance proceeds 
:From J. W . .Allison & W. W. Buztner 
iDeposit in bank 
~Household furniture (not valued) 
Farm implements (not valued) 
·Two horses (not valued) 

Total amount of money 

Bequests .. 

1To Clay Truslow · 
:To Thomas Truslow 

$250.00 
383.89 
18.27 

$652.16 

$25.00 
25.00 

No other bequests having been made it appear·s that the 
remainder after payment of debts and costs should be divided 
equally among the children, exclusive of Clay and Thomas 
Truslow. 

8. "What is a fair rental of the filling station located on 
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the three lots, No. 29, 30 and 31, in block 7, annually from 
the death of the said Silas B. Truslow to the present time?" /. 

Ans: A number of witnesses appeared on this 
page 74 ~ question and they have placed a rental value on 

this property from twenty-five to one hundred dol­
lars per month. 

It is an established fact, however, that the Texas Oil Com­
pany paid sixty dollars per 1nonth rent for this station for 
about four years and since that thne has been paying one 
hundred dollars per month, which last amount is being paid 
at present. 

Mr. Brady, distributor for this. Company, testified that the 
rental paid for the property was to a great extent due to the 
fact that Mr. Van Truslow was the operator. I-Iowever, when 
these things are considered the fact that the operator is paid 
on an average of 2lf2 cents per gallon for gasoline sold and 
40% of the proceeds from oil sold, which amounts must neces­
sarily be taken in consideration. The amount derived from 
gas and oil alone appears to have been considerable. 

From the testimony taken t~e undersigned believes that a 
fair annual rental for this property from the date of Mr. 
Truslow's death to the present time, is nine hundred dollars 
per year. 

9. "Who has occupied said filling station and lots'" 

From the testimony taken it appears that Van B. Truslo'v 
has been occupying the filling station and lots since the death 
of his father, 'vith the exception of about six n1onths when 
his mother and sisters occupied it., shortly after the death of 
his father. The allowances for rental, if allowed, should be 
against Van B. Truslow individually. 

10. ''What would be reasonable Counsel fees to be awarded 
to Complainant's Counsel in this suit~'' 

Ans.: $250.00. 

page 75 ~ 11. "Whether·or not a fair rental for the occu­
pancy of the said :filling station and three lots should 

be adjudged due to Lucy Truslow Ball?'' 

Ans. : In regard to this inquiry, it is evident that if lots 
29, 30 and 31 belong- to Lucy Truslow Ball, she acquired o'vn­
ership by virtue of her father's 'vill. This property having 
passed to her under the will of her father the title to it vested 
in Mrs·. Ball upon the death of her father. 
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While ~here appeared to be passive acquiescence on the 
part of Mrs. Ball in reference to the use of ths property by 
her brother, Van, it cannot be said that there was any agree­
ment to which she was a party, by which her brother Van 
occupied it. 

It is submitted therefore that !Irs. Ball is entitled to re­
cover the fair rental value of the property for a period of five 

; years prior to the institution of this suit, and until a final de­
l cree is entered in this snit, from Van B. Truslow, Va. Code 

1932, sections 5493, 5481. These sections expressly limit re­
covery for a period of more than five years prior to the in­
stitution of the suit, but until the decree is entered . 

.As has been stated hereinbefore (Inquiry 8) the fair rental 
1 value of this property since the Testator's death to the pres­

ent time is •nine h~ndred dollars per year, or seventy-five dol­
lars per month. 
· It has been alleged and shown that Van B. Truslow placed 
certain permanent improvements on this property after his 
father's death. It is submitted, however, that the costs of 
these improvements cannot be considered as a partial set-off 
against the rental of the property for the following reasons= 

At common law all buildings and improvements in the way 
of fixtures annexed to the freehold becan1e a part of it and 
inured to the benefit of the owner of the land. This was 

true even though the person making the improve­
page 76 ~ ments did so under color of title and acted in 

a bona fide belief of ownership. Graeme v. Cullen, 
23 Gratt. 266. 

This has been changed to some extent by statute V a. Code 
1932, sections 5483, 5491. A defendant can now recover for 
permanent improvements, when and only when he makes the 
improvements while, ''holding the premises under a title be­
lieved * * * to be good''. The Courts have held that this 
section has no apphcation to one who is not a bona fide pur­
chaser, and that a person with notice act'ltal or constructive, of 
infirmity in his title, cannot reco1-'e1·, 81nith v. Woodward; 122 
Va. 356; MacDonal v. Rothgeb, 112 Va. 749; Mixdurf v. Blant, 
111 Va. 127. . 

In interpreting these sections, it is also held that they apply 
only to actions of ejectment or to cases in which a judgment 
or deeree is entered against the defendant for land. Elannu 
v. J(a.ne, 102 Va. 547. And that they do not apply in suits 
to enforce parol contracts to convey real estate, Branhan v. 
Artrip, 115 Va. 314. 

It cannot be said that Van B. Truslow held this property 
under a color of title, nor can it be said that a decree can be 
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entered against Van B. Truslow for land in this proceeding. 
Mr. Truslow ·appears to have been holding the property by 
virtue of an alleged parol agreement with his father and ap­
pears to come squarely within the scope of Branhan v. Artrip, 
supra. 

12. The undersigned ha.s not been requested to report on 
any matter not covered in this report, but he deemed it ad­
visable to report to the ·Court what appears to be a fair mar­
ket value of the property considered in this report as dis­
closed by the evidence. 

From the testimony it appears that lots 29, 30 and 31, de­
vised to Mrs. Ball, have a fair market value of approximately 
six thousand dollars, the property devised. to Van B·. Trus­
low has a fair market value of approximately ten or twelve 
thousand dollars, the property devised to MacDuff Truslow, 
six hundred dollars ; and the property devised to Bulah Ashby 
and Gracie Haddock, approximately five thousand dollars. 

page 77} SUMMARY. 

1. All proper parties are before the Court in this cause. 
2. Silas B. Truslow died, seised and possessed of 35 lots 

in Block 7, and lot 31 in Block 18, and personal property of 
value about six hundred dollars. 

3. Silas B. Truslow owed no debts at the time of his death, 
save doctors' bill of one hundred and twenty-five dollars. 

4. See· report for account of Executor. 
5. No liens existed on the property of .Silas B. Truslow at 

the time of his death. 
6. Under the will of Silas B. Truslow, lots 29, · 30 and 31 

passed to Lucy Truslow Ball. 26, 27 and 28 passed to Bulah 
Ashby and Gracie Haddock (.jointly). 35 and 36 passed to 
Claudie Truslow. Lots 1, 2 and 3 to MacDuff Truslow. Lot 
31 in Block 18 did not pass under the will. 

7. For personal property see report. 
8. A fair rental for lots 29, 30 and 31 is seventy-five dollars 

per month. 
9. Van B. Truslow has occupied the Filling Station ·since his 

father's death. 
10. $250.00 would be a reasonable counsel fee. 
11. Lucy Truslow Ball is entitled to a fair rental for the 

Filling Station for a period of five years next, prior to the 
institution of this suit and until a dooree is entered. 

Respectfully submitted, 

S. B. COLEMAN, 
Master Commissioner. 
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page 78 ~ Stenographer. 
i Two days @ $10.00 
Ninety-five pages @ 25c 

The above amount was paid by the Commissioner. 

To M. L. Bailey 
T'vo hours 
Twenty-eight pages 

I 

Commissioner's fee 

page 79 ~ Virginia : 

In the Circuit Court of Spotsylvania County. 

Lucy Truslow Ball, et als., 
v. 

Van Truslow, et als. 

$20.00 
24.00 

$44.00 

$2.00 
7.00 

$9.00 

$275.00 

DEPOSITIONS OF LUCY TRUSLOW BALL, ET ALS. 

Pursuant to notice given to all parties, acceptance of serv­
ice endorsed thereon by W. W. Butzner, p. q., counsel for the 
eomplainant and also for Gracie T. Haddock, Lawrence Had­
dock, Beaulah T. Ashby and Elwood Ashby, and G. B. Wal­
lace, attorney for the remaining defendants, the following 
depositions of Lucy Truslo,v Ball, John W. Allison and oth­
ers, were duly taken, subscribed and sworn to this the 21st 
day of February, 1934; the said hearing having been ad­
journed by agreement from the 13th day of February, 1934, 
,said depositions to be read in evidence in the above-styled 
,cause now pending in the Circuit Court of Spotsylvania 
! County, Virginia. 

Present: W. W. Butzner, Counsel for the complainant, 
Mrs. Haddock and 1\{rs. Ashby; G. B. Wallace, Counsel for 
the executor and the remaining defendants. 
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page 80 } JOHN W. ALLISON, 
a witness of lawful age, being introduced on behalf 

of the complainant, deposes as follows: 

DIRECT EXAMINATION . 

. By Mr. Butzner Counsel for the complainant, Mrs. Hadd~ck 
and J\{rs . .Ashby: 
Q. ·State your age, residence and occupation? 
.A. Age, 62; residence, Fredericksburg, Virginia; occupa­

tion, real estate agent. 
Q. How long have you lived in Fredericksburg? 
A. Forty-six years in Fredericksburg, and sixteen years 

in Spotsylvania County. 
Q. The sixteen years you refer to, where did you live? 
A. In Spotsylvania County, Bunker Hill, just outside the 

corporation limits. 
Q. And when did you leave Bunker Hill and come to Fred­

ericksburg-approximately? 
A. I think it was in 1928. 
Q. Ho,v far was your home at Bunker Hill from the prop­

erty of J\IIr. Silas B. Truslow? 
A. We had adjoining property with exception of Hunter 

Street dividing us. 
Q. Was the corner of your property just across the street 

from Mr. Truslow's property? 
A. About 60 feet. 
Q. Did you know the late Silas B. Truslow? 

A. Yes. 
page 81 ~ Q. Ho'v long did you know him? 

A. A·bout sixteen years. 
Q. And are you familiar 'vith Silas B. Truslow's property 

and real estate? 
A. You mean his home property? 
Q. Yes? 
A. Yes. 
Q. Where was his horne property located? 
A. Just north of my property. 
Q. Was it in lots OF a subdivision, or 'vas it a farm land? 
A. It is a subdivision of Vonschon & Garner, known as 

''Fitzgerald Subdivision''. If my recollection is right it is in 
Block 7. 

Q. Was that the plat of the old Fredericksburg Develop­
ment Company holdings back some forty years or more ago? 

A. Yes, sir, shown on the map of a plat in the Clerk's Of­
fice, Fredericksburg, and also Spotsylvania County. 
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Q. Do you know how many lots that Mr. Truslow owned in 
Block 71 

A. He owned the entire block, I think about thirty, but I 
could not say positively without looking at the map. 

Q. Did he own all the lots in Block 7? 
A. Yes, he owned all the lots in Block 7. It is possible 

that one lot was owned by 1\tfrs. Susie Tyler. It may have 
been sold to Van Truslow instead of Silas Truslow, with that· . 
exception he may have owned them all and pos.sibly that one. 

Q. Did Mr. Truslow have a dwelling house located on any 
of these lots~ 

i pag·e 82 ~ A. Yes, sir. 
Q. Ho,v many lots are there between his dwell­

ing and curtilage and the corner towards Fredericksburg? 
A. There are no lots behveen the house tract and the corner, 

except the lots facing· the south and running back north, which 
adjoins my tract. 

Q. I here hand you a plat (hands witness plat) filed as 
an exhibit in the bill, and ask you to look at it and state which 
lots in Block 7 on which is located the Tn1slow dwelling 
a'nd curtilage T 

A. 26, 27 and 28. 
Q. Then what lots by number on the plat are between these 

three lots you have just named and Hunter Street? 
A. 29, 30, 31 and 32. 
Q. Are you familiar with the points of the compass with 

reference to this property? 
A. Yes, sir. 
Q. Mr . .Silas B. Truslo'v appears to have left his last will 

and testament, which was probated in the Clerk's Office of 
the Circuit Court of Spotsylvania County, Virginia, on Jan n­
ary 30, 1929, in which he says: ''This is my will this fifth 
day of March nineteen hundred and sixteen of our Lord if 
my property be paid. for at my death my wife Susan J. Trus-

low is to live in the house as long as she doth live 
page 83 ~ if she stay single if she gets married she shall have 

one hundred dollars and disposesth of any thing 
else my son Van Truslow to pay her the hundred dollars if 
the place is not paid for my oldest son Van to do what he 
sees fit but if paid for Van B. Truslow shall have seventeen 
and a half lots where he shall wish them except the 3 lots 
to the house at the death of my wife is ·she stay single go 
to Gracie Truslow my daughter and Bulah Truslow my daugh­
ter to do -as they like except to sell if they wish to sell shall. 
sell to my son Van and no one else the property given to them 

• must not go out of the family, on the southside facing North 
' East and South East 3 three lots to my daughter Lucy Ball 
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Truslow and no one else at her death to do as she please 
with them on the west side South east corner I give two lots 
to Claudy Truslow my son and aboye him North west 3 lots 
to my.son Mack-duff Truslow the remainder of six' lots and 
a half is to be sold to pay my debts if any is owing and if 
none to be given over to my son Van B. Truslow to dispose 
of as he may see :fit only to go to looking after his mother and 
taking eare of her." Turn to that plat filed with the bill 
and tell me what three lots as designated on the plat fits the 
description in the Will in which he says: ''The three lots to 
the house"? 

Note: Question and answer objected to because he seeks 
to have the will construed by witness and not by the Court. 

page 84 ~ A. 26, 27 and 28. 

Note: Answer objected to as above stated. 

Q. Are there any other lots in that Block 7 except the three 
you have named that will fit the description in the WillY 

A. In my judgment, there is not. 

Note: Question and answer objected for the same reasons 
aforegiven. 

Q. Turn to the plat and state, if you can, point out and lo­
eate the property in the Will described as, ''on the south side 
facing northeast and southeast three lots to my daughter 
Lucy Ball Truslow''. 

Note: Objected to because their object is to have the wit­
ness construe the will, instead of the Court, and also because 
the Will itself and the plat showing the lots and the location 
of the same ·are already in the record in this case, and they 
are the best evidence, and oral evidenee to explain or contra­
dict them is inadmissible. 

Note: By counsel for· the plaintiff. The question of the 
admissibility of this question has been d~termined by Court 
of Appeals in Virginia, in the case of Parsons v. Pritchett, 
148 Va. 322. 

A. They would be lots 29, 30 and 31. It would be a matter 
of impossibility to select any other three lots to fit this de­
scription, that is, in Block 7. 

Q. Do those lots face northeast and southeast Y 
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A. They do. 
page 85 }- Q. Are they located on the corner on the plat 
• mentioned formed by the intersection of the high­
way and· Hinton Street? 

A. They are. 
Q. Do you know of any other lots that Mr. Truslow him­

self owned that faced northeast and southeast except these 
three lots you have mentioned? 

Note: Question and answer objected to for the same rea­
sons aforegiven. 

A. I do not. 
Q. Are there any other lots in that block except those three 

you have mentioned that fit the description in this Will? 
A. ~1:ost positively there is not. 
Q. ~{r. Silas B. Truslo'v .speaks of, ''my daughter, Lucy 

Ball Truslow", is that her correct name? 
A. As far as I lmow it is. 
Q. Is her name Lucy Ball Truslow or Lucy Truslow Ball! 
A. Her name now is Lucy Truslow Ball. 
Q. Then she was a daughter of ~{r. Truslow and married 

a Ball, is that correct~ 
A. Yes. 
Q. How many daughters did ~{r. Truslow have? 
A. I only knew three. 

Q. Give their names, please T 
~page 86 ~ A .. Lucy, Gurley and Grace, they are the names 
I I know them by. Mrs. Ball is generally called by 
1her people ''Sis''. 
: Q. Who is Beaulah Truslow? 
1 

A. That is Gurley. 
! Q. Then do I understand that Beulah was also known as 
i "Gurley"? 
• A. Yes, sir. 
I Q. Who did she marry? 

A. She married Ashby. 
Q. Who did Gracie marry? 
A. Mr. Haddock. 
Q. Turn to the plat filed with the bill and state, if you can, 

from that plat what lots fit the description used in the Will, 
''on the 'vest side southeast corner I give two lots to Claudie 
Truslow, my son''. 

Note: Counsel for defendants object to question and an­
swer because it is practically asking the witness to construe 
the Will. · 
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A. Lots 35 and 36 in Block 7. 
Q. Are there any other lots in that block except those you 

have mentioned that fits that description¥ 

Note : Counsel for defendants objec.t to question and an­
swer for the same reasons aforeg·iven. 

A. No other lots will fit this description.. 
Q. Turn to the same plat and state, if you can, what lots 

o'n the plat fit the description in the Will, ''above 
page 87 ~ him northwest three lots to my son, Mack-duff 

Truslow''! 

Note: Counsel for the defendants object to question and 
answer for the same reasons as aforegiven. 

A. Three lots above Claude Truslow's lots would be lots 1, 
2 and 3, Block 7. 

Q. Do they fit the description, ''above him northwest''? 

Note: Counsel for the defendants object to question and 
answer for the same reason. 

A. There are no other lots that would fit the description 
except these. 

Q. Do you know of any other lots that stand in the name 
of Silas B. Truslow except those in Block 7? 

A. I know of no other lots owned by Mr. Truslow that 
would fit the description according to his \Viii or the ques­
tion that has been asked. 

Q. I 'vas trying to get from you what information you have 
as to whether or not ~.fr. Silas B. Truslow owned any lots in 
his own name except Block 71 

A. Not to my knowledge. 
Q. In your judgment, what is a fair value of the dwelling 

house and the three lots on which the dwelling is? I will put 
it on or about 1925, 'vhich was the year Mr. Truslow died Y 

A. I would say a fair market value would be $4,500.00. 
Q. What 'vould you say is the present value in 1933¥ 

A. Due to the present depression I would say 
page 88 ~ the market value would be about the same. 

Q. Has there been a building development in 
that section in the past six or eight years T 

A. There has been considerable ·development. 
Q. Is it or not a fact tl1at the greater portion of that has 

been behveen Fredericksburg and the Fair Ground has built 
up during the past eight or ten years¥ 
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A. It has. 
I Q. Then, as I understand you, notwithstanding the unpre­
! cedented depression that we are passing through in the past 
three or four years, that still you think that this property is 
worth as much at the present time as it was in 1925? 

A. I consider it worth as much, and if conditions became 
normal it would be worth considerable more. 

Q. Do those three lots where the dwelling is located front 
on Route No. 1, known as the Richmond-Washington High-

1way7 
: A. It does. 

Q. What would you say those lots are worth each without 
the buildings Y 

A. $1,500.00. 
Q. Are there any improvements on any of the three lots on 

the corner kno'vn as 29, 30 and 31 in the plat¥ 
A. There are some improYen1ents. 

I Q. State their nature of such improvements Y 
i page 89 ~ A. There is a frame building used as a filling 
I station and a store rom, a frame building in the 
rear of the filling station used as a wareroom or a ware­
house. 

Q. Were these improvements on those three lots placed 
there prior to Mr. Truslow "s death¥ 

A. The filling station and the store room was, but the ware-
1 house was not. · 
1 Q. About how long before Mr. Truslow's death did he build 
, the filling station and store room 1 

A. My recollection is in the fall of 1924. 
Q. Did 1\'Ir. Silas B. Truslow place those improvements on 

those three lots? 
A. He placed the filling station and the store room on the 

lots. 
j Q. Did he have those improvements put there by a con-
1 tractor or did he do the work himself under his own super­
i vision? 

A. My recollection is that he did the work himself with a 
l1elper-with the help of several other parties-I think George 
Ball and some of the other men in the neighborhood helped 
him, but L don't remember who the others were. 

Q. Is George Ball the husband of Mr. Truslow's daughter, 
i Lucy? 
1 A. He is. 

Q. How often would you· see Mr. Truslow on an average 
while you were living there at Bunker Hill t 

A. Three or four t1mes a day. 
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page 90 .~ Q. Prior to Mr. Truslow's death, did you kno'Y 
to whom he was going to leave these lots between 

the home property and the corner formed by Hunter Street 
and the highway? · 

Note: Counsel for the defendants object to question and 
answer for the reason one man can't possibly know what an­
other one was going· to do in the future. 

A. Mr. Truslow, I would say possibly a year before he built 
this filling station, told me that he was going to leave Mrs. 
Ball some lots on the corner and pointed to the lots that are 
now occupied by the filling station and warehouse. 

Q. Where was he when he pointed out these lots and made 
that statement Y 

A. He was sitting up against the house on the southside 
facing the lots in Fredericksburg, smoking his pipe. 

Note: Counsel for the defendants object to question and 
answer because they tend to clear up any ambiguity in the 
Will. 

Q. What did he call his daughter, 1\{rs. Ball? 
A. Sis. 
Q. In pointing out these lo_ts on that occasion, just what · 

did he say as near as you can recollect Y 

Note: Counsel for the defendants object to question and 
answer for the reason stated in the foregoing question. 

page 91 ~ A. He pointed out the lots which are now occu-
pied by the filling station and stated that he was 

going to leave Sis some lots on that corner, it being the corner 
now occupied by the filling station and warehouse, on the 
southeast corner of the said blook. 

Q. What would you say in 1925, the year in which Mr. Trus­
low died, 'vas a fair value of the three lots known as 29, 30 
and 31, in the plat mentioned, with the improvements then 
on them? 

A. Property at that time were in considerable demand due 
to the fact that the highway had been recently opened and at 
that time I am satisfied he could have sold the station and 
three lots for at least $7 ,500.00. 

Q. What would you say, in your judgment, at that time, 
the structures on those lots cost Y · 

A. The filling station and store room, as formerly stated, 
was built by Mr. Truslow and some men I didn't consider 
expert carpenters, and the structure was very poor indeed, 



--- -- ---------

I 
' 

74 Supreme Court of Appeals of Virginia. 

and was built by only fair material, and I am reasonably sure 
the buildings could not have cost him over six or seven hun­
dred dollars. 
· Q. Did he lay any concrete in front of the filling station 1 
: A. He did. 
: Q. Did he supervise that w·ork himself? 
1 A. He supervised it himself and the work was done by Mr. 
: Baker. I remember when he put it down and called 
:page 92 ~ Mr. Truslow's attention to the fact that he was 

making a mistake and he had better get someone 
that knew the business and get some specifications as to 
grades, and he said the grade was all right-that 'vas Sunday 
morning-and I poured a bucket of water about the highway 
line and the water line to the door of the filling station to 
prove to him that he was getting a bad job. 

Q. In other words, he was putting down the concrete so 
that he was drawing the 'vater to the front door of his es­
tablishment? 

A. Yes, sir, this was the only way I could convince him he 
1 was getting a bad job. 
1 Q. At present is that filling station and corner one of the 
:most attractive in that section as a business location? 
I A. I wouldn't say that the building itself 'vas one of the 
most attractive, but would say that its reasonably attractive 
and one of the best locations in that section. 

Q. Is this filling station just across the road from the Strat­
ford Hotel property1 

A. Yes. 
Q. What would you say is a fair valuation of those three 

lots and buildings at the present time, in your judgment 1 
' A. If the property belonged to me I would not offer it for 
sale at this time, but I am satisfied if it was a place of mine 

I for sale I could get around about $8,000.00 and possibly more. 
Q. How long have you been in the real estate. business lo­

cated in Fredericksburg~ 
page 93 ~ A. Over thirty years continuously. 

Q. Has the development in this section where is 
located this property and these surroundings taken place dur­
ing this period you have been in the real estate business? 

A. It has. 
Q. Then you have more or less grown up with it or it has 

grown up with you? 
A. You might say it has grown up ·with me. When Mr. 

Truslow and myself lived there at his home and my home 
there was no highway there and no streets. 

Q. At the present time are the streets opened and surfaced? 
A. The hig·hway is surfaced and the side streets have been 
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treated with gravel and tar and they are very good. There 
is an excellent State Highway with traffic roundabout 4,000 
cars or more a day passing by on the highway. 

Q. What would you say is a fair value of lots 35 and 36 
in Block 7? 

A. $500.00 for the hvo lots would be a fair market value. 
Q. Do you mean a piece? 
A. No, the two. 
Q. What would you say is a fair value of lots 1, 2 & 3 in 

Block 7~ 
A. $200.00 a piece. 
Q. Are they worth as much now as they were in 1925 V 

A. They are worth more now than they were i•n 
page 94 ~ 1925. 

Q. What were those two lots worth, in your judg-
ment, in 1925? . 

A. I would say a fair value of $500.00 each. 
Q. What have you to say as to the present value of lots 1, 

2 & 3 on this plat in Block 7¥ 
A. $200.00 each. 
Q. What would you say were the value of these lots in 1925? 
A. About $100.00. 
Q. You mean eaeh? 
A. Yes, each. 
Q. Look on the plat now and tell me what you think is a 

fair value of the balance of lots in Block 7 that front on 
Charles Street, designated as Nos. 4~ 5, 6, 7, 8, 9 and 10? 

A. $200.00 apiece. 
Q. In 1925 'vha t was their value? 
A. About $100.00 each. 
Q. What do you, in yo:ur judgment, value at the present 

time, lots 11, 12, 13, 14, 15, 16, 17, 18 in Block 7, those that 
front on Germania Street 1 

A. I would say $7,500.00 a fair value. 
Q. What would you say was a fair value of those lots men­

tioned in 1925? 
A. Not over $100.00 each. 
Q. What, in your judgme11t, is a fair value at the present 

time of lots 19-I'm skipping lot 20--so I am asking you about 
lots 19, 21, 22, 23, 24 and 25, those of them front­

page 95 ~ ing on the highway No. 11 
A. I would say $7,500.00 a fair value. 

Q. What would you say as to the value of those six lots 
in 1925? 

A. I would say at that time those lots are approximately 
worth about what it would bring today under the present 
market value, due to the present depression. 
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Q~ Those lots fronting the public highway then were made 
quite valuable by reason of the highwayt 

A. They were. 
Q. As far as you know are there any building restrictions 

as to these lots? 
A. No building restrictions. 
Q. As you approach Fredericksburg from this property in 

Block 7, do you pass through what is known as the "Brulle 
Subdivision''¥ 

A. You do. 
Q. Are there building restrictions ancllimitations on many 

of those lots in the Brulle Subdivision? 
A. Building restrictions on all lots in the Brulle Subdivision 

with the exception of possibly ten or twelve that were sold 
before the suhdivison was put on, and if my recollection 
serves me correct, that only two that front on the highway. 

Q. You mean only two fronting on the highway are free 
from restrictions 1 

A. Yes, sir. 
' page 96 ~ Q. Do those restrictions referred to prevent busi­

ness buildings and locations f 
. A. The deeds recite to those w"ho buy the lands that no 
business of any kind be conducted on the said lots-I think it 

, was a period of fifteen years from the time that they put 
the sale on. 

Q. Does that fact cause the lots on Block 7, 'vhich have 
no business or building restrictions, to be more valuable T 

A. It does. 
Q. Did Mr. Silas B. Truslow along with you and myself 

· buy any property and sell any property in this immediate sec­
, tion between Fredericksburg and Falmouth Bridge and Fair 

Grounds? 
A. Yes, sir. 
Q. In whose name 'vas title taken to those lots Y 
A. Title was taken in W. W. Butzner 's name in order to 

• avoid having so many signing the deeds when the lots were 
sold. The property 'vas owned equally between Truslow, 
Butzner and Allison. 

Q. Approximately how many were handled in this way? I 
don't mean exactly, approximately? 

A. Possibly about hvo hundred, more or less. 
Q. Have all of those been disposed off 

A. They have. 
page 97 r Q. Who was the one that drew the checks dis-

tributing the profit from these lots handled in the 
way you have described t 

A. Mr. Butzner. 
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Q. Are you familiar with the signature of the late Sila B·. 
Truslow? 

A. I think I am. 
Q. In the business transaction have you seen him sign his 

name? 
A. Yes, sir. 
Q. Did we three that you have named handle the subdivision 

near the Block 7 known as the Jones property 7 
A. It was known as the Jones property and was subdivided 

into lots known as Bunker Hill subdivision. 
Q. When that property was bought did Mr. Truslow then 

have an interest along with you and myself Y 
A. Yes, sir. 

. Q. Did he afterwards sell out his interest to us? 
A. He did. 
Q. I here hand you a check dated October 3, 1924, drawn 

on the Commercial State Bank, payable to the order of Silas 
B. Truslow for $950.00, stating, "In full for his interest 
in the Jones Property, Cedar Lane", and ask you to state 
if that check bears the true signature of the late Silas B. Trus­
low. (Hands witness cheek.) 

A. It does. 
page 98 } Q. Was that $950.00 for his. profit in the Jones 

property? 
A. It was. 
Q. Then that was his pet profit? 
A. Yes, sir. 

(I herewith file the check as an exhibit No. '' 1' '.) 

. Q. After he received that do I understand he no longer had 
an interest in the Jones subdivision, and that this check paid 
him in full for his interest in this subdivision 7 

Q. You started to volunteer some information, now go ahead 
and tell whatever you had in mind? 

A. ~Ir. Truslow came to me to know if he could borrow a 
$1,000.00, which Vlas unusual for him to ask for any credit 
or a loan, and I asked him what in the world he wanted with 
a $1,000.00, and he said he wanted it to finish paying for his 
filling station and for laying c.ement, and L told him that I 
would see what could be done &nd if he really had to have it 
I would help him in getting it. In a few days he came back 
and wanted to sell his interest in the Bunker Hill Subdivision, 
and I advised him not to sell it, that I was sure we could 
get more money out of it if he would hold his interest, but 
he said he wanted to get out of debt and was willing to sac­
rifice some of his interest to get the money at that time, and 
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if my recollection serves me correctly, Mr. Butzner advanced 
him $1,000.00, and he still continued to want to sell 

page 99 } and I'm sure we purchased Mr. Truslow's interest 
1 

for a $1,000.00, and this check, I am sure, was to 
cancel that debt or part of it. 

Q. Prior to1924, did we three handle some other lots that 
we owned and the title of which 'vas in my name? 

.A. We did. 
Q~ I here hand you a check dated September 13, 1923, for 

$150.00, payable to Silas B. Truslow, marked one-third of 
dividend $450.00, and ask you to state whether or not it car­
ries the true signature of Silas B. Truslo-w as endorsed on 
~the cheekY 

(Hands witness check.) 

A. That is Mr. Truslow's signature. 

(The check is inb·oduced, marked Exhibit "2".) 

Q. I hand you another of July 23, 1922, payable to Silas B. 
Truslow, $100.00, marked dividend, and ask you to state 

I whether it carries the signature of l\1r. Truslow as endorsed! 

(Hands witness check.) 

A. It is Mr. Truslo,v's signature. 

{Check filed, marked Exhibit "3".} 

Q. I hand you another dated .T uly 31, 1924, for $100.00, pay­
able to Silas B. Truslo,v, marked dividend, and ask that you 
state whether it carries his endorsement t 

(Hands witness check.) 

A. It does_ 

(Check filed, marked Exhibit ''4".) 

page 100 ~ Note: Counsel for the defendants object to the 
foregoing questions, to the foregoing answers and 

checks on the grounds that they have no bearing on any is­
sue raised in the pleadings in this case. 

Q. I hand you another dated July 10, 1925, payable to Silas 
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B. Truslow, $42.64, marked to date, and ask you whose en­
dorsement is on the bade of that check? 

A. I am not positive that this is Mr. Truslow's signature, 
but it looks like it from his other, and possibly it may be his. 

(Cheek is filed, marked Exhibit '' 5' '.) 

(It is agreed by all parties that Silas B. Truslow died Au­
gust 26, 1925.) 

Q. After the death of 1\llr. Truslow did you and I clean up 
the balance of the lots that were owned together, and in which 
title stood in my name, and remit to the estate by depositing 
the money in the Commercial Bank? 

A. We did. 
Q. Did you figure up along with me the amount that was due 

and then deposit the money and address a letter to 1\tlrs. Trus­
low and children~ 

A. Yes, sir. 
Q. I here hand you a letter dated July 24, 1928, addressed 

to Mrs. Silas B. Truslow and children, signed by me, which 
purports to be a copy of such letter referred to, a•nd ask 
you to state if you had me to write such a letter to make the 

deposit in the Commercial Bank of $388 .. 89, there­
page 101 } in referred tof 

(Hands witness letter.) 

A. I did. 
Q. Did this deposit and the cheeks that you have :filed, pay 

out to 1\ir. Silas B. Truslow all of his interest in the lots we 
handled together, the title to which 'vas taken in my name? 

A. Yes. 

(It is agreed that J\{rs. Susan J. Truslow, the widow of 
Silas B. Truslow, died September 28, 1932.) 

CROSS EXA~fiNATION. 

By l\fr. Wallace, Counsel for executor and defendants: 
Q. Mr. Allison, looking at the plat of the lots in Block No. 

7, what would you say is the present value of lots 32, 33 and 
34 on Hunter Street f 

A. I would say a fair market value for 32, 33 and 34 'vould 
be $250 each, but if sold in connection with 29, 30 and 31, I 
have every reason to believe it would bring considerable 
more. 
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1 Q. What was their value in 1925 f 
I A. In 1925, I would say about the same price, and if sold 
! at that time along with 29, 30 and 31, I have every reason to 
· believe it would bring considerable more. 

I 

Note: Counsel for the defendants not waiving his objection 
to the testimony of this witness on direct examination, further 
questions him. 

I page 102 ~ Q. Mr. Allison, do lots 32, 33 and 34 face the 
' same direction as lots 29, 30 and 31 in Block 7t 

A. No, sir, because they face south and southeast. 
Q. What direction do 29, 30 and 31 face Y 
A. Northeast and southeast, partly south. 
Q. How many of those latter three face northeast·, 
A. One. 
Q. One? 
A. Yes, sir. 
Q. Well, do you mean to say the other two don't face north­

east? 
A. Yes, sir, I mean to say they don't. They face west, and 

the corner lot nort.heast and southeast. 
Q. In describing the lots he leaves to his daughter, Mrs. 

Ball, 1\fr. Truslow described these lots as on the south side 
1 

facing northeast and southeast. How many of the three near 

1

: the corner answer that description Y 

1 

A. If you take them separah~ly the corner. lot would face 
northeast on the high,vay, and the other two would face south-
east and south, but as a whole the three lots would be located 
to the northeast and the southeast on the south side of Block 7. 

Q. Well, is the corner up where Germania Streets inter-
sects with the highway the northeast corner of this Block? 

1 A. Be the northeast and the northwest corner and fronting 
1 on the highway. 
, page 103 ~ Q. How did you make the same corner the north-

east and the northwest corner? 
A. If you refer to lot 18 in Block 7, in my judgment, ·this 

lot would be known as facing northeast and northwest. 
Q. So according to your idea all three of the lots would 

have to be on the corner then to face northeast and south­
east? 

, A. If you run your compass across the corner lot it would 
! face northeast and southeast. 
, Q. As a matter of fact 30 and 31 only touch with one end 
above the street and the other three sides are joined by other 
lots! 

A. Agreed. 
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Q. Well, they face no street except Hunter Street, do they 7 
A. Yes. 
Q. And that is southeast 7 . 
A. That would be southeast. Yes, sir, that is right. 
Q. Well, do lots 32, 33 and 34 face southeast on Hunter 

Street just like 30 and 31 Y 
A. They do. 
Q. Nevertheless you, stated that you are positive that 29, 

30 and 31 are the only lots answer in the deseription given 
in Mr. Silas B. Truslow's will of the lots he intended to leave 
Mrs. Lucy BallY 

A. Absolutely, as a whole. 
page 104 r Q. In your view of the matter, then the testa-

tor started out by disposing of the three lots on 
which the filling station was built, to Mrs. Ball in his will, 
skipped 32, 33 and 34, then proceeded to giv:e 35 and 36 to 
his son Claudie? 

A. He did. 
Q. And lots 1, 2 and 3 adjoining 34, 35 and 36 to his son 

Mack Truslow? 
A. If my memory serves me correctly, after hearing the 

Will read, l\{r. Truslow started out in the Will to give Mr. 
Van Truslow certain lots and his two daughters the house 
and three lots, and then his daughter, Lucy Ball, three lots, 
then Claudie Truslow three lots, then Mack Truslow three 
lots. 

Q. You seem to understand his view very full, why did he 
fail to give 32, 33 and 34 to any of his children specifically? 

A. If I understand the Will correctly, all the lots were dis­
posed of, certain lots going to Van Truslow, and then there 
is an exception to some of the ot}ler lots which, if I under­
stand correctly, cover the entire number of lots. 

Q. Did Mr. Truslow ever tell you that his son Van helped 
him any in building the filling station? 

A. No, sir, he did not. 
Q. He did not Y 
A. No, sir. 
Q. Did he ever refer to Van as being one of the boys he 

depended on in looking after his business? 
A. No, he did not. In fact I didn't see very 

page 105 r much of Van to know him like I knew the balance 
I named, until about the time his father was taken 

sick. I have known him very intimately since. 
Q. What do you attribute to the value you do to the filling 

station property? 
A. You mean the present value 7 
Q. Yes? 
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! A. Due to the fact that I have from time to time secured 
options on similar'property and I am governed by prices ac­
cording to to what other property can be purchased at at this 
time. 
! Q. Is it your idea that the filling station business is a profit~ 
able busness now? 

A. No, some men are making considerable at filling stations 
and some not making so much. 

I Q. Did you ever try the operation of a station in the vi­
cinity of Mr. Truslow's? 

A. For a short time, yes, sir. 
Q. How did it prove as a financial venture~ 
A. It was very satisfactory and brought in good revenue 

for the amount of money I invested. 
Q. How long did you operate it¥ 
A. I couldn't say exactly, possibly one year and maybe two 

years-I don't remember exactly. 
Q. About what time was that~ 
A. I won't say positive, but 1 think it 'vas round about 1923 

or 1924. 
page 106 ~ Q. Then that was before Mr. Truslow built his 

station 1 
A. I gave the wrong answer above, Mr. Truslow, I think, 

built in the fall of 1924, and I built sometime in the neighbor­
hood of the year after. 

JOHN W. ALLISON, 
By the Commissioner. 

Note: It is stipulated that of record in the Clerk's Office 
of Spotsylvania County, in Deed Book 78, at page 22, deed 
dated October 4, 1910, B. P. Willis, Special·Commissioner, in 
Colphens, Gua'rdian, v. ColtJhens, et als., in consideration of 
$1,800.00, conveyed to Silas B. Trus]o,v 35 lots in Block 7, 
being designated as· 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 
16, 17, 18, 19, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 
34, 35 and 36; also in said Clerk's Office, in Deed Book 24, 
at page 24, deed of trust dated October 4, 1910, Silas B. Trus­
low and Susan, his wife, conveyed to F. ~I. Chichester and 
G. B. Ware, Trustees, the same 35 lots to secure $1,800.00. 
This deed of trust was released February 4, 1918. 

Also in said Clerk's Office, in Deed Book 78, at page 16, 
deed dated October 4, 1910, S. R. Tyler cO'nveyed to Van B. 
Truslow lot 20 in Block 7. 
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page 107 } LUCY TRUSLOvV BALL, 
a witness of la,vful age, being introduced on part 

of the plaintiff, deposes and says: · 

DIREGT EXAJ\1INATION. 

By J\IIr. Butzner, Counsel for the complainant, Mrs. Haddock 
and Mrs. Ashby: 
Q. State your name, age, residence ·and occupation 7 
A. N arne, Lucy Truslow Ball ; age, 42 ; residence, •Freder-

icksburg, Virginia; occupation, Housewife. 
Q. Are you the wife of George Ball~ 
A. Yes. 
Q. Are one of the daughters of the late Silas B. Truslow 1 
A. Yes, sir .. 
Q. How many children did your father have who survived 

hhn? . 
A. Eight. 
Q. V\T ell, name them 1 
A. Van, Lucy, Tomn1ie, Clay, Mack, Beaulah, Grace and 

Claudie. 
Q. When you speak of Beaulah, was she also known as Gur­

levf 
"'A. Yes, sir, we called her that name when she was a child. 
Q. Are you the oldest daughter f 
A. Yes, sir. 
(~. 'Vhat did your father call you 7 
A. Sis. 
Q. Where do you now live with reference to Block 7 re­

ferred toY 
J.\... I live right across the street from Van's 17 lots from my 

father's place right across the street from the station. 
Q. Is your home located on the corner where 

page 108 ~ Germania Street intersects with the Main high­
way, Ro~tt 1? 

A. I don't know where Germania Street is at. 
Q. Is your home located on the corner in the block along 

the main highway north of your father's property? 
A. Yes. · 
Q. Did you build your home there before your father built 

the filling station or afterwards? 
A. Indeed I don't know. I can't say positive, but I think 

've built there before papa built the filling station. 
Q. Where did you and George live before you moved into 

your new home? 
A. Lived with papa. 
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I 

Q. Was your father then living in the home place in Block 
77 

A. Yes, sir. 
Q. Did you and George pay any board to your father when 

you lived theret 
·A. Yes. 
Q. What board did you pay Y 
A. Paid $20.00 per month. 
Q. Who helped your mother about the houseworkY 
A. I did and the other two girls. 
Q. How long was your father sick before his death! 
A. He was sick from March to Aug·ust. 
Q. Was any nurse or help employed to nurse him T 

A. No, sir. 
: page 109 } Q. "\Vho nursed him in his last illness Y 
I A. Van helped himself, mama and the two 
I gir Is and the other two girls. 

Q. Mter his death how long was your mother sick before 
her death in September, 1932 Y 

A. For three years. 
Q. Who nursed your mother in her illness t 
A. Three girls. 
Q. You mean you three children 1 
A. Yes, sir. 

· Q. Was any help employed to help nurse· her? 
A. No, sir. 
Q. Did you kno'v that your father 'vas going to leave you 

any lots before his death f 
A. Yes, sir, he told me he had left me three lots, and be-

1l fore we bought this place that we built on, he told me I could 
1 build on the lots that he left me. 

Q. Did he tell you where those lots were? 
A. He said lots was over there next to Mr. Allison's place 

on the corner. 
Q. Is that the corner where the filling station is? 
A. I guess it is, I can't say positive. 

, Q. Is there any other corner over towards Mr. 
I page 110 ~ Allison's except the corner on which is the filling 

station? 
A. No, sir. 
Q. When did his son Van come to live with your father f 
A. He came home after father 'vas taken sick, I don't 

remember the month. 
Q. You stated your father was taken sick in March in the 

I year in which he died, do I understand that Van came· some·-
, where about that timet · 
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A. No, I think it was after Christmas he came. I don't 
think he came as soon as papa was taken sick. 

Q. Well, then do I understand that he came sometime be­
tween when your father was taken sick and the time of the 
death of your father? 

A.. Yes, sir. 
Q. Do you know where your father owned in his own name 

any lots or land except Block 7 Y 
A. I didn't know until I heard my brother Van say that he 

did. 
Q. Ho'v many did Van inform you your father owned 1 
A. One. 
Q. Did your brother Van run the filling station after he 

eame there until vour father's death? 
A. Yes, sir. • 
Q. Did any of you seven children stay there and help in 

running the filling station 1 
A. He hired my brother Claudie. 

pag·e 111 }- Q. Did Van run the filling station from the time 
of the death of your father until your mother's 

death? 
A. Yes. 
Q. And since your mother's death in September, 1932, has 

he occupied and used the filling station up to the present 7 
A. Yes, sir. 
Q. Did your father have any insurance or money coming to 

the estate from any lodge! 
A. Yes, he had $250.00. 
Q. Who collected that? 
A. I think they paid it to Van. I don't know whether they 

paid it to Van or to the undertaker. 
Q. According to your best information it was paid either 

to Van or to the undertaker for the burial expenses Y 
A. Yes, sir. 
Q. Did your mother remain unmarried from the time of 

your father's death until her death Y 
A. Yes, sir. 
Q. Was your father's property paid for at the time of his 

death? 
A. Yes, sir. 
Q. Has your sister Grace and -Beaulah, who you call Gur­

ley, lived in the home place ever since your· mother's death 
to the present time Y · 

A. No, sir. 
Q. Following your mother's death, who lived 

page 112 } lived in the home place? 
A. Van, Claudie and Beaulah. 
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Q. Where did your sister Grace, Mrs. Haddock, live! 
A. She lived across the street in Van's house. 

, Q. Where do your sisters Grace and Beaulah now live f 
i A. Back at the old home place. 
1 Q. Since you mother's death Beaulah lived at the old home 
place continuously¥ 

A. No, sir. 
Q. Where did she live when she was away from the home 

place1 
A. She lived with mv sister Grace. 
Q. When did your sisters Grace and Beaulah go back to 

the home place and make it their homeY 
. A. Beaulah went back in August, I think, and my sister 
!Grace went back, I believe it was in October. I am not posi­
itive, I don't know. 
I Q. This suit 'vas started in March nearly a year ago, did 
'your two sisters move back to the home place after this suit 
was started Y 

A. One of them moved back. No, my sister was gone be-
fore I started this suit. 

Q. You mean both of them? 
A. Yes. 
Q. Then they both moved back after you started this suitf 

1 

A. My sister Grace 'vas married and she lived across the 
I street in Van's house, and my sister Beaulah got 
1 page 113 ~ married after mother died around Thanksgiving 
: and she left then. 

Q. What I want to know is if both of the girls, those two 
sisters, returned to the home place after you started this suit? 

A. Yes, sir. 
Q. Do they now live with their brother Van in the old home 

place? 
A·. Yes, sir. 
Q. Does Claudie also live there? 
A. Yes, sir. 
Q·. Where does Mack live? 
A. Washington. 
Q. Reference was made to a warehouse located on the prop­

erty known as the filling station lots, was that built by your 
father? 

A. No, sir. 
Q. Who built that warehouse? 
A. Van. 
Q. How long ago? 

i A. I guess it has been six months. 
1 Q. Was that built there since you started this suit last 
MarchY 
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A. No, sir. 
Q. The warehouse \vas built there before you brought the 

suitY 
A. Yes, sir. 
Q. What became of the househosehold furniture¥ 
A. It is there. 

Q. You mean in the old home? 
page 114 } A. Yes, sir. 

CROSS EXA~IINATION. 

By Mr. vVallace, Counsel for the defendants: 
Q. You said that after Van returned home and was running 

the filling station somebody hired Claudie, who hired Claudie? 
A. Van. · 
Q. Was that when your father was sick Y 
A. After mv father died. 
Q. Do you know ho'v much your father's burial expenses 

amounted to 1 · 
A. Near as I can remember it was $280.00 or more. 
Q. That has been paid hasn't it 7 
A·. Yes, sir. 
Q. You stated when our two sisters returned to live at the 

old home place, please state how long Mrs. Ashby was away 
from the old home place? 

A. She was married Thanksgiving. 
Q. Which year? 
A. Last year. 
Q. Around Thansking 1933 Y 
A. Yes, I think she came back in August, I'm not positive. 
Q. You know A·ugust came before Thanksgiving 1933! 
A. I mean she 'vas married Thanksgiving and she came 

back that following year. 
Q. Then she must have been married about 

page 115 ~ Thanksgiving 1932? 
A. Yes. 

Q. Ho'v long did Mrs. Haddock remain away from the 
home place? 

A. As W(lll as I can remember about three years. 
Q. And where did she live at that time? 
A. She lived in my brother's house. 
Q. Do you kno'v ·what rent she paid? 
A. I don't think she paid any rent. 
Q. Do you remember when your father worked in Rieh­

mond? 
A. Yes, sir. 
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Q. Who looked after the work on the place up there while 
he was awayt 

A. My brother. 
Q. Which one! 
A. Van .. 
Q. At that time did your father farm a good deal on 

Amerett Farm 1 
A. He raised garden stuff. 
Q. Did he not have quite a crop of corn next to th'e fair 

ground one or two years Y 
A. I don't remember. 
Q. Do you know whether Van helped your father to pay 

· half this deed of trust of $1,800.00 that was given on the 
lots he purchased in Block 7 Y 

A. My father told my brother if he helped him 
page 116 ~ to pay for the place he would give him one-half 

of it, that was why he gave him money. 
Q. Did you hear yout· father say that he would give him 

one-half? 
A. I did. 
Q. Did you ever know of your father offering to give Van 

a deed for any portions of Block 7 before your father's death 1 
A. No, sir, I do not. , 
Q. Did you ever hear your father say that Van helped him 1 
A. No, sir. 
Q. Which portion of the 35 lots did he say he would give 

to Van if he helped to pay for thatt 
A. The seventeenth one from my house there. 
Q. It started then at the street in the front of your house 

and ran rig·ht down the highway f 
A. Yes, sir. 
Q. Did your father say anything about one lot all ready be-

longing to Van Y 
A. Yes, sir. 
Q. He didf 
A. Yes, sir. 
Q. And Van was to get 17¥2 besides the one all ready his f 
A. I never heard my father say that. 

Q. You merely heard him say he would give 
page 117 ~ him one-half of the lots f 

A. Yes, sir. 
Q. Where were you when you had the conversation with 

1 
your father in 'vhich he told you that you could build your 
house on Block 7 in one f · 

A. Out in the yard. 
Q. Did he then tell you he would give you a lot!' 
A. He told me he would give me three lots. 
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Q. And he pointed towards the corner you say Y 
A. He says on the corner next to Mr . .Allison's. 
Q. Was that before your father built the filling station or 

after? 
A. It was before. 
Q. Was your father's home added to_ after his death Y 
A. Yes, it was. 
Q. How large addition was made to it after his death Y 
.A. Five rooms and a bath. 
Q. Was that improvement made during your mother's life 1 
A. Yes. 
Q. How was that paid for'1 
A. My sister paid, I think it was $1,800.00, and Van paid 

$400.00 out of my father's money. 
Q. Which sister paid $1,800.007 
A. Mrs. Haddock. . 

Q. How do you know Mrs. Haddock paid $1,­
page 118 ~ 800.00 on the addition to the house Y 

A. Because she told me and she had checks to 
show for it. 

Q. You didn't see the checks did you Y 
A. No, but can show them. 
Q. How do you kno'v that Van paid $400.00 Y 
A. I remember him coming in saying there was $400.00 

owing on the house and he said that my father had $400.00 in 
the bank, and if we would agree. for him to put it in the 
house, so we agreed for him to put the $400.00. 

Q. Do you know where the money came from that was 
there in the bank Y 

A. Yes. 
Q. Wh9ret 
A. Mr. Allison and J\IIr. Butzner had wrote us a letter that 

they had put it there. 
Q. They had put it in the bank 1 
.A. Yes. 
Q. Do you no whether or not Van paid any more on the 

house than this $400.00 you refer toY 
.A. No, sir. 
Q. After your mother's death, she and the single girls who 

were living with her needed additional room in the house be­
fore your father's death and the boys who were living with 
her, did they not Y 

.A. No, sir, they had plenty of room. 
page 119 } Q. Why did you all agree to spend this $400.00 

in adding to the house if they all ready had plenty 
of room7 
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A. Because my married sister knew the house was hers and 
she wanted to enlarge it herself. 

Q. And you agreed to it? 
A. To what¥ 
Q. To apply that $400.00 to that purpose f 
A. Yes. 
Q. Who furnished the groceries and the other necessities 

:for the family after your father's death? 
A. It came out of the money from a filling station. 

: · Q. Your mother was attended by a physician during the 
~time she was sick, was she not~ 
I ll. Yes, sir. 

Q. Who paid for the doctors who doctored her Y 
1 A. She paid part herself and my brother paid part. 

Q. Which brother T 
ll. Van. 
Q. Did your mother have any money at the time of your 

father's death Y 
A. She might have had fifteen or twenty dollars. 
Q. As a matter of fact they all went over to the filling sta­

tion and got what was wanted in the way of necessaries for 
the family? 

A. No, sir. 
Q. Well, how did they get it 7 

page 120 ~ A. Well, my sister worked part of the time. 
Q. Where did she work? 

A. Montgomery ~ Wards. 
i Q. Do you know whether she spent the money she made in 
;working in paying for groceries and other bills for the housc-
1hold1 
1 A. No, she didn't have to, because papa had left enough to 
1 take care of his children. 

Q. What did your father have at his death in addition to 
the real estate in Block 7 and the one lot across Charles Street, 
and the interest in these lots he had with Mr. Butzner and 

·Allison?· 
A. You mean what did he have? 
.Q. Yes. 
A. Had two horses, cows and some other farming things I 

won't mention, and I don't know whether he had any money 
or not. 

RE-DIRECT EXA~1INATION. 

I By Mr. Butzner, Counsel for the co1nplainant, Mrs. Had­
dock and Mrs. llsh by : 
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Q. Mter your mother died did your brother Van pay you 
any rent for the filling station? 

A. No, sir. 
Q. Before you brought this suit did you ask him for a set-

tlement of your father's affairs 1 · 
A. No, not since mama died I didn't, before mama died 

I mentioned it to him. 
Q. Did he render you any statement showing 

page 121 r what he took in at the filling station prior to your 
mother's death T · 

A. No, sir. 
Q. When you asked him about a settlement did you get any 

satisfaction from him in reference to a settlement? 
A. Well, he offered me $600.00 for my lots and I told him I 

'vanted to keep them because I would wait a while longer. I 
didn't know what might happen. 

Q. In other words, he wanted to buy your three lots where 
he has located his filling station by giving you. $600.007 

A. Yes, sir. 
Q. And you declined to accept it Y 
A. Yes, sir. 
Q. Had Van read your father's will and did he know that 

your father had given you the three lots down at the filling 
station Y 

A. Yes, sir. 
Q. Who took your father's Will to the Court House and had 

it recorded? 
A. Van. 
Q. Where did he get your father's Will from, do you knowt 
A. 1\fy mother give to him. 
Q. Do I understand it was possession and after your fa­

ther's death, she delivered it to your brother Van Y 
A. No, papa made the Will and he put it in 

page 122 } the bible in his trunk and told my 1\fother where 
the Will 'vas at. 

Q. \Veil, after your father's death, did your mother get 
it and turn it over to Van T 

A. I couldn't say positively which one got it. I know Van 
was the only one that had it. 

Q. And it was after your father's death that Van wanted 
to buy these three lots where he has located a filling station 
by paying you $600.00? 

A. Well, be never said anything about it, but I asked him 
to sct.tle the Will up and he said that he 'vould g-ive me $600.00 
for my part. 

Q. Was that before your mother's death or after her death t 
A. Before mama died. 
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Q. Did he offer to buy out in of the other children Y 
.A. He told my sister Grace if she would give him a deed 

for her part in the. home place that he \Vould give her a deed 
for his house, and my sister refused. 

RE-CROSS EXAMINATION. 

1 By Mr. Wallace, Counsel for the defendants: 
Q. Mrs. Ball, did you ever after your father's death offer 

to sell Van the three lots left to you by your father's Will 
for the price of $500.00? · 

A. I don't remember. I know he offered me 
pag·e 123 ;~ $600.00, but I can't say that I offered it to him 

for $500.00. 

RE-DIRECT EXA~1INATION. 

By Mr. Butzner, Counsel for the complainant, Mrs. Haddock 
and J\IIrs. Ashby: 
Q. Anyway, he never bought your interest, did he~ 
A. No, sir. 

It in stipulated that on 1\farch 28th, 1922, the books of W. 
, W. Butzner show that Silas B. Truslow purchased lot 31 

in Block 18 from the property belonging· to Butzner, Allison 
and Truslow, and that 1\fr. Truslo'v paid for the lot and got 
a deed. 

And further this deponent saith not. 

LUCY TRUSLOW BALL, 
By the Commissioner. 

page 124 ~ Counsel for the complainant called for Mr. Van 
Truslow to be sworn and take the stand as a wit­

ness as an adverse party to the proceeding to be cross-exam­
ined pursuant to the statute. 

VAN B. TRUSLOW, 
a witness of lawful age, first being duly sworn, deposes as 
follows: 

CROSS EXAMINATION. 

By Mr. Butzner, Counsel for the con~pla·inant: 
Q. You are the Van B. Truslow referred to as the son of the 

late Silas B. Truslow, aren't you t 
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..A.. Yes. 
Q. What is your age~ 
A. 45, and was born the 20th of September, 1889. 
Q. There was a check filed, dated July 10, 1925, for $42.64, 

state if it bears your endorsement 7 
A. Yes, sir. 
Q. Is the other signature Silas B. Truslow's that of your 

father! 
A. Y.es, sir. 
Q. That was written shortly before his death Y 
A. Yes, sir. 
Q. Did you draw the money 7 
A. Yes, sir. 
Q. There was also deposited in the Commercial Bank to the 

.credit of Silas B. Truslow's estate, on July 24, 1928, $383.89, 
as appears from the statements shown in the letter :filed as ex­
hibit "c", what became of that moneyY 

A. The checks are in the bank now. One that 
page 125 ~ 1\tir. Smith drawed himself and I signed my name 

to, and a check in the Commercial 'State Bank for 
the sum of I don't know ho\v much. The check is still in the 
bank to Edgar M. Young. That's what became of the money 
that's in the hank. 

Q. You had seen that letter advising that the money has 
been placed in the bank, didn't you t 

A. No, sir, I don't remember. 
Q. Is not it a fact that you found in the bank to the credit 

of Silas B. Truslow the $383.89 referred to and an additional 
sum of $18.27, maldng a total of $402.16, and didn't you on 
March 2, 1929, draw two checks, one for $300.00, payable to 
E. M. Young, and another check for $100.00, payable to R. 
L. Stone? 

A. I don't remember the Stone check. No, sir. 
Q. Didn't Mr. Stone do some plumbing in connection with 

the Truslow residence Y 
A. Yes, sir. 
Q. If such a check was drawn for the $100.00 to Mr. Stone 

it went into the home place, didn't it? 
A. Yes, sir. 
Q·. Where did you get your father's Will from? 
A. My mother gave it to me. I don't know where they got 

it from. 
Q. :You took it to the Court House and had it probated and 

recorded, didn't you 7 
A. Yes, sir. 

page 126 }- Q. And you qualified as executor under that 
Will? 
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A. Yes, sir. 
Q. How much Lodge money or insurance was paid at your 

father's death Y · 
A. It was $250.00. 
Q. Did you draw that f 
A. No, sir. 

· Q .. To whom was that paid Y 
A. Wheeler & Thompson. 
Q. Was that paid direct by the Lodge to Wheeler & Thomp­

sonY 
A. It was paid to me and I turned the check over to Wheeler 

and Thompson. · 
Q. Then you did receive the check and applied it towards 

:paying your father's funeral bill 7 
A. Yes, sir. 

: Q. Did that pay the bill in full f 
I -.A. I don't think it did. I don't remember, but I don't think 
:it did. 
i Q. Have vou been running the :filling station ever since 
.1~your father;s death? 

A. Yes. 
! Q. At the time of your father's death, what ,amount 
;monthly did the Texas gas people pay you for the filling sta­
:tion 7 

A. $60.00. 
Q. That was a monthly rental, w~sn 't it Y 

page 127 ~ A. No, sir, it wasn't a rental, it was a condi­
tional rental. 

Q. The condition was that they would pay this monthly ren­
tal if he would handle solely their product. Isn't that right t 

A. Now your talking, that is right. · 
Q .. And in addition to this monthly rental, how much per 

gallon for gas was he to receive .for all gas distributed at 
this station f 
A~ It varied from 3, 3lf2 to 4c. 
Q. That arrangement continued with you after your fa-

ther's death f 
A. Yes, sir, for awhile. 
Q. For how long? 
A. I think it was three years that is, the first lease was for 

for three years. 
Q. Did that extend beyond your father's death? 
A. Yes. I don't know whether it did or not. Yes, it did,. 

because he did the first year I came home and he all ready 
i had the lease drawn up in November. 

Q. After your father's death you received all monies that 
I 
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came in to the filling station for the business conducted there, 
didn't you7 

.A.. Yes, sir. 
Q. What gallonage of gasoline did you average per week 

or month under that three year lease? 
A. I oouldn 't tell you, sir. 

page 128 }- Q. You kept no account of it? 
A. No, sir. 

Q. On the expiration of this three year lease, what hap­
pened? 

A. I think I worked three years for nothing. I was in a 
hole. 

Q. Did you enter into another lease with the Texaco peo-
ple? 

.A.. Yes, sir. 
Q. For how long 7 
.A.. Five years. 
Q. What rental did it pay to you in addition to the profit 

on the gallonage? 
.A.. Paid me $100.00 per month. 
Q. And that was for five yearsf 
.A.. Yes, sir. 
Q. What profit or how much per gallon in addition to the 

$100.00 per month did they agree to give you T 
A. 3c. · 
Q. Then under that agreement you drew $100.00 per month, 

plus 3c for each gallon of gas? 
A. Yes. 
Q. Did you handle that company's oil and grease? 
.A.. Yes, sir. 
Q. What profit did they allow you by the gallon on oil and 

per lb. on grease? 
A. Oil run about 40c profit, but very little grease handled. 

We had no outfit for g-rease. 
page 129 ~ Q. Can you tell me 'vhat the weekly or monthly 

or yearly galonage of gas amounted to in this five 
year contract~ 

.A.. No, sir. I can not. 
Q. ·You kept no account of that? 
.A.. No, sir. 
Q. After the expiration of that five years contract, what 

happened? 
.A.. It ain't out yet, ain't g·ot that for. 
Q. Then at the present time you are drawing $100.00 per 

n1onth, plus 3c profit? 
A. Yes, sir. 
Q. ·From what you say there was about a year that inter-
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vened between the three year lease and the present lease, 
what did you draw during· that yeart 

A. $60.00 per month. 
Q. In other words, you followed under the first leaseY 
A. Yes. 
Q. In the past year what has been your gallonage of gaso­

line handled at this station~ 
A·. I can't tell you the exact figures. I get the exact fig­

ures from the company when I got to get license they get me 
the exact figures. No 'lte for me to fool with it. 

Q. Then, as I understand you, after your fa­
! page 130 ~ ther's death, you drew for three years a rental 
1 at $60.00 per month, which is $2,140.00, and un-
1 der the lease for five years, you drew $100.00 a month for 

nearly five years? · 
A. About four years. 
Q. Then that would be $4,800.00, wouldn't it Y 
.A.. Yes, sir. 
Q. Then the $2,140 and the $4,800.00 makes approximately 

$7,000.00¥ 
A. Yes, sir, in how many years. 
Q. Seven' 
A . .About $1,000.00 year. 
Q. And in addition to that you drew a profit on a gallon of 

gas and a pr·ofit on the oils distributed at your station? 
A. Yes, sir, that I collected for. I think Mr. Coleman could 

tell you 'vhere son1e of it 'vent. 
Q. Well if you sold on credit to people who 'vouldn 't pay, 

that was simply your own business error t 
A. That was just too bad for me. 
Q. You rendered no accounting to your sister Lucy nor 

did you pay her any rent for this property up to the present, 
have you? 

A. No, sir. 
Q. Did you build the 'varehouse back of the filling station 

since your father's death 1 
A. Yes, sir. I had it built about two years ago. 

page 131 ~ Q. You built that after you had recorded your 
father's WillY 

A. Yes, sir. 
Q. What did that structure cost you f 
A. About $150.00. 
Q. It's just a small warehouse in which the White Truck 

Company rented, wasn't it f 
A. Yes, a small warehouse, mostly for convenience if a 

truck come through and a package had to be delivered in 
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Fredericksburg after closing house I would accommodate 
them and put this goods in the warehouse until their return. 

Q. What rent have you drawn from this warehouse T 
A. The White Company at present is paying $10.00 per 

month. 
Q. For how long have they been paying that Y 
A. To the best I ·know of one year or something like that. 
Q. Did you draw any rental or revenue from this structure 

prior to a year ago i 
A. No, sir. 
Q. After your father's death, how long was it that your 

mother delivered to you your father's Will T 
A. As near as I can remember, about three or four .weeks. 
Q. Your father died in August, 1925, and you probated 

this Will at the Court House on January 30, 1929, which was 
a bout 31;'2 years. Why did you keep the Will 

page 132 ~ so long before you probated itT 
A. I didn't pay any attention to the Will at 

all. I was working at home as same as my father was 
working, taking care of everything the best that I could un­
til my mother advised me to have the Will probated andre­
corded for the reason that it might be destroyed. 

Q. As soon as your mother delivered you the Will in some 
four 'veeks after your father's death, of course you read itY 

A. Yes, sir. 
Q. You then knew that you were named the administra­

tor? 
A. Yes, sir. 
Q. What did you do with the Will until you carried it to the 

Court House¥ 
A. It was left in my mother's care. 
Q. At the time you received from your mother the Will 

shortly after your father's death, no one asked you not to 
record it, did they 7 

A. No, sir, and no one asked me to have it recorded. 
Q. Isn't it a fact that in 1920 there 'vas deposited there 

'was deposited this money in the bank in July, which made 
about $400.00 in the bank that you couldn't use that money 
without probating the Will, and that was one of the reasons 
for probating it Y 

A. No, sir,. that was not the reason. 
Q. There was no one hired or employed to help 

page 133 ~ nurse your father, but that you and your mother 
and sisters did the best you could for him. Isn't 

that true! 
A. That's true, with the help of the other people around-

the neighbors. . 
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Q. No one was employed to help7 
:· A. No, not anybody. · 
! Q. Your mother was sick some several years before her 
death, wasn't sheV 
i A. Yes. 

Q. And was no help hired to nurse and care for her? 
A. No, for orie reason, there was two daughters there that I 

was taking care of and supporting the family, that didn't re­
quire any hired help. 

Q. Mrs. Ball also helped nurse your mother, didn't she Y 
A. As what you might call once-in-a-while visitor. 
Q. Isn't it a fact that your sister Lucy was in that home 

practically daily during your mother's illness T 
i A. When she was not out on a pleasure trip. 
1 Q. Your sister Grace and Gurley, called Beulah, also helped 
nurse your mother T 

A. Yes, sir. 
Q. What Doctor's bills did you pay !or your father's ill­

ness? 
A. I can't say exactly, just of my knowledge was $125.00. 

Q. Who was the Doctor? 
page 134 ~ A. Dr. Scott that was to him, and there was 

other Doctors I paid outside of that. 
1 Q. Who? 
1 A. Some specialist in Richmond and Dr. Barney. 
1 Q. What Doctor's bill did you pay for your mother after 
;your father's death Y 
' A·. I.did not create any more Doctor's bills for my mother 
for one reason, that I thought that my father's Doctor's bill 
was more than I should have paid, so that when my mother 
was sick I paid the Doctor or someone at the house did, at 
each visit. 

Q. In other words, you mean to say that-
1 A. In other words, I did not want the Doctor's bill $125.00. 
I Q. You thought it was a poor policy to let the bill run up 
ilike that? 
' A. Yes, sir. 

Q·. Could you give me any approximate amount tha.t you 
paid out for medical attention for your mother? 

A. Well, it would be a matter of impossibility. I have 
known Doctors to be called three times in one day for my 
·mother. 

Q~ Who was her attending physician t 
I A. Dr. Scott and Dr. Dew was there once or twice. 
1 Q. At the time of your father's death there was no debt or 

1

lien against this property that you knew of, was there? 
I 
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A. No, sir. 
page 135 } Q. ·Your mother never re-married after your 

father's death, did she? 
.A. No, sir. 
Q. Up to this time you have never married, have you? 
A. No, sir. 
Q . .After your father's death did you put on any addition to 

the filling station and store room other than the warehouse 7 
A. Yes. 
Q. What was the addition 1 
A. It was a small addition and water put in the house and 

filling station-toilets and bath. 
Q. You put rest roon1s in the filling station 1 
A. Yes, sir. 
Q. How long after your father's death was that done? 
A. Well, think it was done the same year that Mr. Allison 

built his :filling station. You heard him testify this morning 
when he built it. 

Q. That was paid for from proceeds taken in at the filling 
station, wasn't it? · 

A. Partly. 
Q. What did those improvements cost? 
A. The water cost $480.00, and the toilets, to the best of my 

knowledge, cost $275.00, and the building about $50.00, I 
guess. . 

Q. Have you paid your brother, Claudie Trus­
page 136 ~ low the $25.00 given him by your father's will1 

Q. Why? 
A. ~o, sir. 

A. For one reason, he owes me and I haven't paid him. 
Q. Y.ou balance accounts and credit his account? 
A. Yes, sir, that's it. . 
Q·. Have you paid your brother, Thomas Truslow, the 

$25.00 given to him by his father's 'viii! 
A. The same question and answer will answer that. 
Q. Wbat stock of g-oods and supplies 'vere in the filling sta­

tion at the time of your father's death? 
A. He had a few tires, now I don't know what you call it., 

they were placed there on consignment, and the oil and gas 
was put there one day and paid for the next after it was sold. 

Q. Did the same apply to the grease? 
A. Well, the grease there wasn't but very little. We didn't 

get a box a year. 
Q. The oil company o'vned the tanks and pumps, did they? 
A. Yes, sir.· 

. Q. Were there any supplies such as food stuffs, nicknacks, 
etc., carried in your store? · 
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A. Well, there might have been about $5.00 
I page 137 } worth, and I don't think that they were paid for, 
1 

• because I got a bill from Mr. Garner showing 
afterwards that they \Vere still owing· for. 

Q. Was there carried at the filling station any repairs 
. termed nowadays as accessories for automobiles, or electric 
· equipment for automobiles&? 

A. No, there wasn't. 

VAN B. TRUSLOW, 
By the Commissioner. 

The further taking of these depositions is continued until 
i further notice by consent of all parties by counsel. 

page 138 ~ The taking of the depositions in the suit of Lucy 
Truslow Ball, et als., v. Van Truslow, et als., was 

; begun the 21st day of February, and continued by agreement 
I of counsel until such date as 'vould be agreed on, and it hav­
ing· been agreed by counsel, it 'vas resumed on the 26th day 
of April, 1934, the same was begun at 10 o'clock a m., at 

1 

the place as set out in the caption of notice heretofore given. 

Present: W. W. Butzner, Counsel for the complainants, 
Mrs. Haddock and 1\f rs .. Ashby; G. B. Wallace, Counsel for the 

1 

executor and the remaining defendants. 

!iR. L. R. CURTIS, 
another witness of lawful age, introduced on behalf of the 

i complainant, after first being duly sworn, deposes as follows:: 

DIRECT EXAMINATION. 

By Mr. Butzner, Counsel for the Plaintiffs: 
1 Q. State your age, residence and occupation?. 

A. 44 years of age ; residence, Falmouth, Vir­
page 139 r gi.nia; occupation, Surveyor. 

. Q. How long have you been surveyin~ Y 
! A. Fourteen years. 

Q. Were you at one time Commonwealth's Attorney of 
Stafford? 

A. Yes, sir. 
Q . .Are you familiar with the property located between 

Fredericksburg and the fair grounds, on the left hand side or 
west side of the big highway, known as Block 7f 

A. Yes, sir. 
Q. The record shows that the late Silas B. Truslow owned 
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all the lots in Block 7, with the exception of one, which is lot 
20, and that belongs to Van B. Truslow. It also is in record 
that this property was platted off in lots by Vonschon & Gar­
ner for the Fredericksburg Development Company many 
years ago, about 1890 or 1892. Are you familiqr with that plat 
from your experience? 

A. Yes, sir. I have had quite a lot of experience running 
out lots platted by those people. 

Q. :1\{r. Silas B. Truslow left a will in which this language 
is used: ''On the southside facing northeast and southeast, 
three lots to my daughter, Lucy Hall Truslow, and no one 
else.'' Will you please state what lots by number, in ·Block 
7, meet that description? 

A. They are described as facing the northeast and tbe 
southeast? 

pag·e 140 r Q. On the southside facing northeast and south-
east? · 

A. Now, there are four corners to this block. There is only 
one corner in which the lots would face northeast and south­
east, and that would be the corner· formed by the junction of 
the highway and Hunter Street, lots 29, 30 and 31. 

Q. Are there any other lots in that block, except those three 
you have mentioned, that will meet the description which I 
have read to you from this Will? 

A. No, sir, that's the only corner. 
Q. Are there any other lots irrespective of that corner that 

could meet that description? 
A. No, sir. 
Q. Do these three lots that you have mentioned tally up 

and fit that description Y 
.A. ·Yes, sir. These three lots as a whole face the north­

east and the southeast. There's no other lots on the whole 
block. 

Q. Are they also located on the southside of the blockY 
A. Yes, sir. 
Q. Now, looking at that property, this language is used: 

''On the west side, southeast corner, I give two lots to Claudie 
Truslow, my son''. What lots on this block fit ~hat deQcrip­
tion? 

A. 35 and 36. 
Q. Are there any other lots in the block except these two 

that fit that description? 
A. No, sir. 

page 141 r Q. Further we find this language in the Will : 
''And above him northwest three lots to my son, 

McDuff Truslow.'' What lots on that block fit that descrip­
tion? 
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A. Lots 1, 2 and 3. 
Q. As surveyor, I assume that you, from experience, are 

familiar with the points of the compass with reference to this 
property, aren't you t 
1 A. Yes, sir. 
1 

Q. Ho\v long have you known that propertyV 
1 A. I have been surveying around through that section for 
the last six or eight years probably. 

Q. Did you kno'v the late Silas B. Truslow Y 
A. No. 

CROSS EXAMINATION. 

By Mr. Wallace, Counsel for the defendants: 
Q. Mr. Curtis, what direction does lot 30 facef 

I A. Lot 30 faces southeast. 
I Q. What direction does lot 31 face 1 
1 A. Lot 31 faces southeast. 
: Q. Why did you say that lot 29, or do you say that lot 29 
!faces northeast and southeast 7 
I A. Well, it does. Lot 29 faces northeast and southeast. 

Q. Did you not ·say in direct examination, that lot 30 and · 
31 faces northeast and southeast Y 

page 142 ~ A. No, I said three lots, 29, 30 and 31, as a 
whole, faced northeast and southeast . 

. Q. Speaking of them separately as they are numbered, how 
1 Would you say they were facing7 
i . A. 29 faces northeast and southeast, 30 and 31 faces south-

l

east. 
. Q. How does 32, 33 and 34 face f 

A. They face southeast. 

And further this deponent saith not. 

L. R. CURTIS, 
By Commissioner. 

Note: It is stipulated that the statement marked "E·xhibit 
, Texas Oil No. 1 ", and the letter dated April 21, 19·34, show­
ing the gallonage of gas and oil for the years 1924 to J anu­
ary, 1934, furnished the Truslow Filling Station by the Texas 
Oil Company, is filed and made a part of the record. 
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page 143 } MR. J. W. ALLISON, 
being recalled to the stand, after first being duly 

sworn, deposes as follows: 

DIRECT EXAMINATION. 

By Mr. Butzner,. Counsel for the Plaintiffs: 
Q. In addition to your real estate business, are you en-

gaged in the rental of. properties in this section? . 
A. I am. 
Q. How long have you been connected with rentals? 
A. The past thirty years. 
Q. In your judgment, what do you consider a fair rental 

of the Truslow Filling Station annually at the time of Mr. 
Silas B. Truslow's death, which was August 26, 1925? 

A. Do. you mean the annual rental at that time or from 
that time to the present? 

Q. I mean beginning at that time what would you.eonsi~er 
a fair rental value of that property? 

A. I would say at that time $75.00 per month. 
Q. How long following 1925 would say that was a fair ren-

tal per month? : 
A. I would say frotn 1925 to 1930 a year rental of $75.00 

per month. 
Q. From 1930 to the present time? 

·A. $100.00 per month. 

page 144} CROBS EXA.~IINATION. 

By 1\J!r. Wallace, Counsel for the defendants: . 
Q. Do you know what the filling station just across the high-

"ray from the Truslow's Filling Station rents for? ' 
A. I do not. 
Q. Ho'v does the Standard Filling· Station compare in con-

struction with Truslow's Filling Station Y · 
A. I would say that the construction of the Standard is 

better constructed than Truslow's. 
Q. "Thy do you think it is better? 
A. Seems to be better material and a little better building. 
Q. The Standard is brick, isn't it? · , 
A. I wouldn't sav whether it is brick or stucco. I think 

it is stucco. · 
· Q. What does the filling station on this side of Truslow's 

rent for? 
A. Which station? 
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Q. Cocke's l\1:otor Company! 
· A. I conldn 't tell you. 
Q. Do you know the rental price of any filling station along 

the high,vay T 
A. The one across on Bunker Hill south of the Standard, 

: when sold was announced there was a lease on it for ten 
1 years at a rental either of $75.00 a month or $100.00. I for­

get exactly, but I think it was $100.00. That's where the Shell 
oil is sold. 

Q. "What kind of a building is the one in which 
page 145 ~ Shell oil is sold! 

A. I think it is stucco. 
Q. How does it compare with the Truslow Filling Station t 

I mean the building and construction T 
A. I don't think the building would cost as much as the 

Truslow place. 
Q. Do you know the rental of any other filling station along 

the hig·hway in that vicinity? 
, A. Not positively, no. 

Q. Then, it's more or less ali a g·uess when you say that the 
Truslow Station ought to rent at a $100.00 per month at the 
present? 

·A. I judged the rental value of the property by the volume 
of business that is done, and I think that the volume of busi­
ness is considerablv better than the other station. 

Q. Do you contribute that volume of business to the man~ 
agement or the location f 

A. Both. 
Q. What portion does the management and the conduct of 

the business have in getting customers T 
A. I imagine it has considerable to do with it. I am satis­

, fied that if Mr. Truslow had the Shell Station he wouldn't 
do half as much business as he does with his. 

Q. Why do you think that he wouldn't do the same busi­
ness as the Shell Station T 

page 146 ~ A. They haven't the room and the location is 
not as good, being inside property. 

And further this deponent saith not. 

J. W. ALLISON, 
By Com.misiscoL.. 
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page 147 ~ MRS. BEAULAH ASHBY, 
another witness of lawful age, after first being 

duly sworn, deposes as follows: 

DIRECT EXAMINATION. 

By Mr. Wallace, Counsel for the defendants: 
Q. You are the daughter of the late Mr .. Silas B. Truslow, 

aren't you? 
A. Yes, sir. 
Q. Please state your age, if you don't mind Y 
A. Twenty-six. · 
Q. Were you living with your parents at the time of your 

father's death Y 
A. Yes,sir. 
Q. When did your brother Van return from Washington Y 
A. Around-it was about the middle of March in 1925. 
Q. What did he -do upon his return? 
A. Well, papa 'vas sick at the time, and he took everything 

in hand. 
Q. The filling station had already been. built then and in 

operation f 
A. Yes. 
Q. Van took charge of that, did heY 
A. Yes, sir, with the help of my other brother, Claude. He 

was there, too. 
Q. In fact other members of the family helped there T 
A. Yes, sir. 
Q. Did you ever work there any? 

A. Yes, sir. 
page 148 ~ Q. At the time you 'vorked there who was rl}.n­

ning the business? 
A. I worked there when Mama had it in charge, and I 

helped Van out when he was in charge, just whenever he 
needed me. 

Q. During your motlwr's life, for 'vhom was Van running 
the filling- station? 

A. Well, he might have been running it for mama, but she 
didn't get n1uch benefit out of it, outside of this way, Van did 
pay the grocery bill and such things as that. As far as giving 
mama any part of the profit, that didn't happen. 

Q. Yvell, do you know how much profit was derived from the 
business at that time? 

A. No, sir, I do not. 
Q. In fact you do not know whether the profit amounted 

to a great deal or not? 
A. No, sir. 
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Q. Do you know whether or not Van went at any other work 
after your father's death, and, if so, what reason was given 
for it? 

A. I can't remember that, maybe he did. 
i Q. Did he eng·age in the wood business? 

A. Yes, sir, but he didn't have no way the business he doeH 
now. 

Q. Your father never conducted any wood business on block 
7, did heY· 

A. No, sir, except for his own use. 
I Q. What was Van doing when you all operated the filling 
station? 
· A. Well, I can't remember that either. I never 
page 149 ~ paid any attention to what Van was doing. He 

positively. 
might have been cutting wood. I wouldn't say 

Q. Did you ever hear Van say whether he got in debt run-
~ing the filling stat~on 7 · 

Note: Counsel for the plaintiffs object to this question on 
the ground that it seeks to give a hearsay statement of Van 
Truslow which is not ·evidence, and any ans,ver is excepted 
to for the same reason. 

A. Well, the only way that he ever said anything about be­
ing in debt was he came in one night and· said here is the 
money he was not going· back. He says you all can ta:ke the 
·filling station and see what you" can do with it, that he couldn't 
make a thing. 

Note: Plaintiffs' counsel moves to strike out the question 
and answer for the reason set forth above. -
I 

Q. After that did you take the filling station over~ 
A. Well, yes, sir. 
Q. How long did you operate itT 
A. I can't remember exactly, but I can't remember exactly 

how long it was. ·I have no idea. 
) Q. Before your father's death did you ever hear him say 
anything about what should be done with the filling station Y 

A. Yes, sir, while he was sick he was talking 
page 150 ~ to mama one day and he told her everything was 

fixed up but the filling station, and she didn't want 
'him to talk about things like that, because she thought it 
'would worry him. lie told her everything was fixed but the 
filling station, and that he 'vanted her to have that as long as 
she lived, and at her death to go to Van. , 



Van B~ Truslow, &e., v. Lucy Truslow Ball, e1 als. H>7 

Note: Counsel for the plaintiff excepts to this question and 
answer and moves to strike it out, on the ground that it is 
attempting to show statements of the deceased contrary to 
the provisions of his last 'viii and testament. 

Q. What live stock did your fathe.r have at the time of hi~ 
death? 

A. He had horses. He had two horses and a cow. 
Q. What became of the two horses? 

· A. They were sold. Van said he gave one away, but I 
don't know. I guess he sold them. I don't know. I wasn't 
interested in that. 

Q. Was the one· he said he gave away a valuable horseY 
A. We thought soJ because we liked it, but L don't know. I 

don't know the value of the horses, lVlr. Wallace, I wasn't 
much more than a .child. 

Q. What farming implements did he have? 
. A. Well, I don't know that either. Nothing of much value, 
I don't think. 

And further this deponent saith not. 

BEULAH ASHBY, 
By the Commissioner·. 

page 151 } ~IR. VAN B. TRUSLOW, 
being recalled to the stand, after first being duly 

sworn, deposes as follows : 

DIRECT EXA~fiNATION. 

By Mr. Wallace, Counsel for the defendants: 
Q. Please state whether you had any agreement with your 

father about paying for the lots in block No. 7? 
A. Yes, we agreed to buy block No. 7 and I had to assu~e 

half of it. 
Q. You were to assume half of it~ 
A. One-half of it. 
Q. Then did you pay any portion of the purchase price 1 
A. Well, I helped pay it all. I helped to pay for it all. I 

don't know how much, but I helped until it was all paid for. 
Q. Do you recall any payn1ents that you made? 
A. I remember the first payment made. · 
Q. How much was that~ 
A. I can't recall no,v, but I think the interest and all was 

$250.00 or $350.00. I can't. remember. 
Q. Do you remember how much of that was interest covered 

by that check? 
A. No, I do not. 
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Q .. Well, was that provision in your father's Will that you 
should have 17lj2 lots made in pursuance to the agreement 
you were speaking of¥ 

A .. Yes .. 

page 152 ~ 

I proper .. 

Note : Question excepted to by counsel for the 
plaintiff on the g-round that it is leading and im-

Q. What portion of the purchase money had you paid, or 
what portion of the purchase money did you pay? 

A. Well, I couldn't say, all I know is 'vhat I sent home and 
gave to him. They got all that I had .. 

Q. How long were yon contributing that f 
A. Until it was paid for. 

I

, Q. Do you remember how many years it was from the time 
· it was purchased until you finished the payment. 

A. I think it was paid for during the time I was in the 
war, and I sent home $20.00 each month. 

Q. Then before you went into the Army where were you 
i working? 

A. Working in Richmond. 
Q. For whom? 
A. I 'vorked for .John W. Allen for two years before I 'vent 

to Richmond. 
Q. For whom were you working· in Richmond! 
A. Virginia Railway and Power Company .. 
Q. How long· did you stay in Richmond f 
A. I went to Richmond in 1914. 
Q. And when did you go into the Army? 
A. I went into the Army in ~Iarch, 1918. 
Q. What position did you fill with the Virginia Railway & 

Power Company? 
page 153 ~ A. Street car conductor. 

Q. Where were you 'vorldng at the time your 
father beg'Un the filling station f 

... ~. Working in Washington. 
Q. What were you doing in Washington 1 
A. Street car conductor. 
Q. Did you furnish any money for the construction of the 

filling· station f 
A. Yes. 
Q. IIow mucl1? 
A. I helped to do smne of the 'vork on it, and at times I 

would send home $25.00 or $30.00, and at one time I sent him 
a check for $500.00. 

Q. To whon1 was that cl1eck payable f 
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A. My ~ather, Silas B. Truslow. 
Q. What sort of a check was it? 
A. Cashier's check from the Mo-unt Vernon BaD.K. 
Q. Did you or your father have any agreement about the 

.filling station at the time you made this contribution to its 
cost? 

A. Well, we were at that time completing it, and the station 
was supposed to be half mine. 

Q. How long did your· father operate the· station himself? 
A. He opened it in November and was taken sick in March. 

I think the following March. 
Q. Only then four or five months 1 

A. Four or five months. 
page 154 ~ Q. What was done when he was taken sick? 

A. I took the station. 
Q. How· long did he live after he was taken sick 1 
A. Was taken sick in 1\!Iarch and died in August. 
Q. The same year 1 
A. The same year. 
Q. Please state what was in the filling station in the way 

of stock at the time you took charge? 
A. There was very little there. 
Q. Tell as near as you can? 
A. I would say that $50.00 would cover it. 
Q. And what did these goods you say were worth $50.00 

consist of? 
A. Little candy, few light bulbs, and stuff like that. 
Q. Was there gas in the tanks? 
A. Gas 'vas in the tanks, but wasn't paid for. 
Q. Was there tires, tubes and other automobile accessories 

in stock? 
A. Tires and tubes were there on consignment. 
Q. What did you do after you took charge of the business? 
A. Well, I tried to run it under the expense it was under, 

and I couldn't run it. I had to borrow some money and I 
put my own property under a deed of trust to get the mO'D.ey. 

Q. How much did you borrow on your own property to run 
the filling station? 

A. $500.00. 
_ page 155 ~ Q. What did you do with that $500.00? . 

A. I spent it for expenses in taking care of' my 
father while he was sick and to pay bills that he owed while 
he was sick. 

Q. After his death you continued the filling station, did 
youf 

A. I tried to run it, but all of them had a hand in it. My 
brother was working there, my sister would come in and 
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work, and my mother said it belong~d to her, and whatever 
they wanted they took it, and I couldn't get money enough 
to run the station, so I turned it over to my mother. 
: Q. How long did she run it! 
1 

A. I would say about six or eight months-something like 
that. ;· 

Q. Why was it you went back to the filling station t 
0 

A. Well, they all quit and there had to be something done 
With it. My mother was taken sick and the others were pleas­
t1ring around and l had to do the work. 

I Q. How was the family supported when you were running 
the :filling station during your mother's lifetime 1 

A. ~he family was supported by what was made at the sta-
tion and what I made at the woodyard. 

Q. What money did yon spend for your iJ!dividual uses 7 
A. I didn't have any to use or spend. 
Q. At that time you were boarding and rooming at your 

mother's home, 'vere you? 
A. Yes, sir. 

0 Q. Did the family get supplies from you at the 
page 156 ~ filling station? 

A. They got wl1at they needed from the station 
and they ordered what they wanted from the store and I paid 
the bill. 
' Q. Of whom did the family consist then besides your mother 
and two single sisters? 

A. One of my sisters married ·at that time, Mrs. Haddock. 
Q. Mrs. Ball didn't live at your mother's home at that time? 
A. No. 
Q. Now, can you give us some idea of the expenses of oper­

ating the :filling station? 
A. Well, in the beginning I only worked there myself, and 

Claudie, my brother, took what he wanted. I don't know how 
much that was. .After my mother and sister gave it up, I 
hired two boys. I paid them $8.00 week and started one at 
:$15.00, and paid as high as $22.50, and later on we were open 
twenty-four hours a day. 

Q. When did yon commence to open twenty-four hours a 
day? 

A. That has been about four years ago. 
Q. How much force did you have to employ when you were 

;open twenty-four hours a day' 
A. We had three men at that time for a year, and then they 

taken on four besides myself. 
Q. Now, what did you pay these three1 
A. Two of them $15.00 per week and two of them $6.00 

per week. 



Van B. Truslow. &c., v. Lucy Truslow Ball, et als. 111 

Q. When you had three t · 
.A. I paid one as I said before, from $15.00 to 

page 157 ~ $22.50, and the other one $8.00 -and his board. 
Q. Now, what expense have you there now 7 

A. At the prese'llt time there is two paid $15.00 per week 
and two paid $6.00 per week. The water rent, if I'm not mis­
taken, is $63.00 or $64.00 year. The electric lights amount to 
$40.00 or $48.00 per month. 

Q. Do you have any other expense in connection with the 
filling station Y .. 

A. Well, the fuel. 1 couldn't say what that would be foi 
~~. ~ 

Q. II ow long have you been using electricity there ? 
A. Electricity was there w·hen the station was built and 

when opened. 
Q. Was the electric bill as large in the beginning when you 

:first came there as it is now~ 
A. No. 
Q. How much was it when you first went there? 
A. It wouldn't run over $10.0Qt or $15.00 per month. ·-
Q. Was an addition rna de to the dwelling house during 

vour mother's life time 1 
... A. Yes, sir. 

Q. Did !'Irs. Ball1nake any den1and of your mother in refer­
ence to tl1e filling station in your mother's life tune' 

A. No, sir. All n{rs. Ball ever said to me about 1he filling 
station about her part was that she offered to sell me her part 

for $500.00 and I gave her this answer: That I 
page 158 ~ didn't want any of this, that I wanted them all to 

have their part. 
Q. At the time 1\IIrs. Ball made this offer to you, what did 

she claim was her part 1 
A. I-Ier three lots. 
Q. What three lots did she claim 1 
A. She didn't claim any particular lots, just clain1ed three 

Jots as her part. 
Q. And you say she offered to take $500.00 for it? 
A. $500.00 for it. 
Q. Ho·w much did you realize out of the filling· station since 

your father's death, above the cost of operation~ 
A. I haven't g·ot a thing out of it. It was taken all for 

expenses. 
Q. Have you ever gotten back the $500.00 which you raised 

to run the filling station by putting a deed of trust on your 
own.house and lot7 

A. No, sir, the deed of trust is still on my property. 
Q. Have you ever gotten ]Jack your $500.00 ·which you gave 
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1 

to your father under the agreement in reference to the filling 
1 statio·n, which you have outlined 1 $500.00 and other sums of 
, money in reference to the filling station as you have already 
outlined~ 

A. No, sir. 
Q. Was it in pursuance to this agreement that you have been 

operating the filling station 1 

1 page 159 ~ Note: Plaintiff's counsel excepts to this ques-
1 tion on the ground that it is leading and suggests 
, the answer, and excepts to any answer to such question on 
the same ground. 

A. I was there part of the thne to try to keep it all together 
and take care of the family, but I did not receive any profit 
from it at all. 

CROSS I~~MINATION. 

By Mr. Butzner, Counsel for the plaintiff: 
Q. I believe yon own lot No. 20 in Block 7, that you took 

title from S. R. Tyler, October 4, 1910. That's correct, isn't 
itY 

A. Yes, sir. 
Q. Have you put any improvements on that IotY 
A. No, sir, I haven't. 
Q. Has anyone 1 
A. My brother 1\Iac. 
Q. What improvements has your brother lvlac put on your 

lot No. 20, in Blocl{ 7? 
A. Little frozen custard stand. 
Q. Is there a filling station too'Y 
A. No, sir. 
Q. All of the front is laid with concrete, isn't it? 
A. No, sir. Well, there's a space about four feet wide and 

ten feet long. 
Q. Have you put any improven1ents on any of the other lots 

in Block 7, other than your father's dwelling house? 
A. Warehouse back of the filling station, and 

page 160 ~ added on a little space between the 'varehouse and 
the :filling· station, and I put water and toilets at 

two different places at the station on the property and paid 
for the water being broug·ht up there. 

Q. How long· have you run a wood and fuel business on 
block 7? 

A. I started the first vear I cmne l1ere with Howderslleldt 
and myself. I 'vas here' in 1\Iarch,. the fall of 1925 .. 
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Q. In the last several years has Howdersheldt been with 
you in the wood and fuel business f 

A. No, Howdersheldt stayed with me about two years and 
he said he couldn't make anything, so he quit. 

Q. Who has run the fuel and wood business since then f 
A. I run it myself. Keith .Cook and myself run it to­

gether. 
Q. How long have you and I\::eith Cook been together in run-

ning the fuel and 'vood business f 
A. Firs~ of the year. 
Q. This year? 
A. Since January 1, 1934. 
Q. The records in Spotsylvania, in Deed Book 24, at page 

24, shows that your father and mother conveyed the thirty­
five lots in block 7 to F. M. Chichester and G. B. vVallace, 
Trustees, to secure $1,800.00, which was the same date of 
the deed of B. P. Willis, Special Commissioner, to your 
father, conveying those thirty-five lots, and this deed of trust 

on the rooords shows that it was released on F·eb­
page 161 ~ ruary 4, 1918. That was about a month before you 

went into the army, ·wasn't it 1 
A. Yes, I went in the army in March. 
Q. Do you know what your father did with the $950.00 he 

got on October 3, 1924, as shown by the check from me Y 
.A.. No, sir, I do not. 
Q. That was about the time he put up the station, wasn't 

it? 
A. Yes, sir. 
Q. Long before the station was ·built, your sister, Mrs. Ball, 

was married and lived in the home of herself and husband, 
apart from your father's family? 

A. Yes, sir. 
Q. And she never lived as a part of your father's family 

from that time on, did she? 
A. No, sir. 
Q. As far as you kno'v she never obtained anything from 

the filling station T 
A. Not unless they taken it like some of the others did, 

which I think I can prove· it was. 
Q. W11at do you think you can prove that Mrs. Ball ever 

took that she didn't pay for from the filling station? 
A. I can prove that her husband run bills there and he 

would come and take his bill off the file, tore his bill up and 
not pay it. 

page 162 ~ 
Q. Do you refer to Mr. George Ball? 
A. Yes, sir. 
Q. When did he ever do this? 
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A. I can't recall the date. 
Q. What was the amount of the bill? 
A. I can't recall it. 
Q. Did you ever say anything to him about it 7 
~A. I certainly did. 
Q. Did you ever demand payment¥ 

i A. He paid the bill later. 
Q. How much was it? 
A. I can't remember. 

I Q. What can you tell me if anything, that your .sister, Mrs. 
Ball, obtained from the filling station? 

A. I can't tell you anything. 
Q. You weren't here when the filling station was being 

built by your father, were you? 
A. I helped lay the foundation of it. I was working in 

Washington at the time. 
· Q. I beli~ve you bought a piece of 'voodland from Dick 
Limerick, didn't you? 

A. Yes, sir, I bargained for it, and it is not paid for. 
! Q. When? 

A. Been about two or three years ago. 
1 • Q. I-Iow many acres¥ 
page 163 ~ A. Fifty some acres. 
1 Q. Where located' 

A. Stafford. 
Q. Near where Y 
A. It's about four miles this side of Stafford Courthouse. 
Q. ·On United States Route 11 
A. No, little to the left going north. 
Q. What did you agree to pay! 
A. I agreed to pay him $100.00 a year if I got wood. Never 

have had it to pay that much. 
Q. For how many years were you to pay $100.00 per year? 

, A. No specified time. ' 
1 Q. In aggregate not to exceed how nulCh? 
1 A. I don't understand that sir. 
I Q. Do you mean to say that your agreement was to pay Dick 
!L~merick a $100.00 a year as long- as you got as much as 
j$100.00 worth of wood from the land Y . 
, A. From the land. 

Q. Ho,v much have you paid him all together? 
A. I have had $200.00 worth of wood off the land and paid 

him $200.00, and he still holds the property, it is not even 
deeded in my name. 

Q. Did you buy an automobile since your mother's death? 
A. Yes, sir. 
Q. What did that cost you 1 
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(EX TEXAS OIL NO 1) 

1924 1925 1926 1927 1928 1929 1930 1931 1932 1933 1934. 

Gas Oil Gas Oil Gas Oil Gas Oil Gas Oil Gas Oil Gas Oil Gas \~·oil Gas Oil Gas Oil Gas Oil 
,; 

----.. 
Jan. 1,010 40 3,326 130 3,906 160 4,650 180 5,050 140 8,240 170 7,665 '185 8,310 185 8,470 195 7,020 209 
Feb. 1,215 103 2,400 110 3,500 175 4,800 200 4,330 205 6,815 160 6,835 i~t) .9,020 170 6,820 130 
March 2,325 75 4,290 223 5,916 236 6,155 255 6,200 160 7,790 285 8,570 190 7,760 155 8,850 180 
April 3,440 135 5,522 310 6,131 290 6,155 255 6,700 225 11,070 245 10,305 232 \ 9,895 190 10,245 200 
May 4,248 180 6,892 330 8,350. 298 11,695 215 9,950 265 11,110 234 9,915 235 
June 3,836 215 6,500 340 7,621 380 7,545 250 11,085 265 11,985 250 1 0,000 210 10,235 181 
July 5,671 275 7,100 325 7,500 330 10,250 340 10,850 230 12,445 368 10705 170 9,400 170 
Aug. 6,326 290 7,700 375 9,525 345 12,750 345 12,535 290 13,640 280 13,575 225 9,525 185 
Sept. 7,175 406 7,8oo· 320 7,680 310 12,200 330 12,890 285 11,295 240 10,175 170 7,825 135 
Oct. 5,730 147 7,200 463 6,492 240 10,750 305 11,260 220 11,745 215 11,.~·0 200 8,115 160 
Nov. 1,615 70 4,170 182 6,800 303 7' 191 270 10,650 255 10,420 195 9,540 245 10 ,8}0 215 6,660 141 
Dec. 2,233 90 3,732 165 6,116 705 6,979 275 9,350 215 10,150 225 10,220 220 10,~5 200 6,555 168 

Gas 3, 848 48, 878 15, 538 75, 561 74, 748 104, 125 124, 800 248, 995 126, 670 102, 615 7, 020 
Oil 160 2, 213 773 3, 522 3, 035 3, 038 2, 785 2, 825 2, 324 2, 080 209 

115. 44 1,466. 34 466. 14 2,266. 83 [I 2,242.144 3, 123. 75 3, 744. 00 7,469. 85 I 3,800. 10 3,078\. 45 210. j 60 
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A. I traded in one and L think the difference 
page 164 ~ was $300.00. 

Q. Have you still got it 1 
A. Yes, sir, but I didn't get that money from the filling sta­

tion. If you want to know \Vhere I got the n1oney I can tell. 
Q. The Texas Oil Company has furnished a statement 

showing the gallonage of gas and oil from 1924, beginning 
iri November to January, 1934, with the exception of eight 
months in 1926, during that entire time I believe you got 3c 
per gallon, didn't you 1 · 

A. From 1924 until 19261 
Q. Until 19347 
A. No, up until this code came in we got 2e on a gallon and 

ac on a gallon. . 
Q. You got 2c per gallon how long f 
A. Up until this code came on. 
Q. And when did you get 3c per gallon f 
A. When the code came in ~ve had to charge all 3c per gal­

lon. 
Q. You remember testifying in this case when I eross-ex­

amined you the first hearing, don't you? 
A. Yes,. sir. 
Q. On page 48 you were asked this question: "What profit, 

or how much per gallon, in a'ddition to the $100.00 per mont}:l, 
did they agree to give you?'' Your answer is : 

page 165 } '' 3c. '' On page 49 you were asked: ''Then at 
the present. time you are drawing $100.00 per 

month, plus 3c profit?'' And your answer is: · ''Yes, sir.'' 
Now ho\v long back have you been drawing the 3c? 

A.· That's what tl1ey allowed n1e to make on a gallon of gas. 
It was 3c all tl1e time with the exception of courtesy cards,· 
books and trucks. The regular amount was 3c per gallon, 
which I answered :Nir. Butzner, but he did not ask me if I g:ot 
2c or 1c. · 

Q. On page 46 you. were asked: ''At the time of your 
father's death what amount monthly did Texas gas people pay 
you for the filling stationf" You said: "$60.00." · The 
next question: ''That was a 1nonthly rental wasn't itf'' You1 
answer is: "No, sir. It \vasn't a rental, it was a conditional 
rental.'' The next question: ''The condition was that they 
would pay this monthly rental if he \Vould handle solely their 
product. Is thGtt rightf" Your answer is: ''Now, you are 
talking. That's right.'' The next question: ''And in addi­
tion to this monthly rental, ho\v 1nuch per gallon for gas was 
he to receive for all gasoline distributed at this station Y'' 
Your an~wer is : ''It varied from 3, 3% to 4c." vVhat have 
you to say as to that? 
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A. There's a mistake there, I couldn't say that. 
Q. You were also for the oil to receive 40% profit, weren't 

yout 
A. "\V ell, the majority would average on oil will 

page 166 ~ run about 40%. 
Q. And what was the price of the oil during that 

time? 
A. Well, oil that we retailed by the quart averaged profit 

40c per gallon. Oil wholesaled in large quantities about 5c 
a gallon profit. 

Q. Did you keep any books showing what you sold at whole­
sale and when it was sold at retail f 

A. No sir . 
. Q. Did you keep any books showing what gas you realized 

3c per gallon profit 1 And what gasoline you sold at any 
other profit~ 

A. No, sir. 
Q. From the time of your father's death to the present you 

have been handling the product of the Texas Oil Company! 
A. Yes, sir. 
Q. Both gasoline and oil¥ 
A. Yes, sir. . 
Q. Immediately following your father's death, the family 

consisted of your mothe1·, your sister, who now is 1\{rs. Ashby, 
and yourself and Claudie 1 

A. Yes, sir, and :Nir. and 1\Irs. Haddock. 
Q. IIow long did 1\fr. and 1\.frs. Haddock live with you~ 
A. I guess they lived there off and on-I couldn't say-two 

or three years. 
Q. Who lives at tl1e home place at present~ 

· page 167 ~ A. 1\frs. Ashby, ~Ir. Ashby, Claudie, and 1\{rs .. 
Ifughes boards there. I only have a room there. 

Q. Did you pay Claudie any salary to help you to run the 
filling station? 

A. No, I only paid Claudie a salary after my mother taken 
him out of the :filling station. 

Q. Did you pay your sister, now :M~rs. Ashby, any salary? 
A. She didn't work for me, she worked for my mother. 
Q. What did you do during the seven or eight months that 

your mother ran the filling station~ 
A. I was in the woodyard and helping around the place .. 

Anything that was to be done. 
Q. Is Claudie still working for you at this time? 
A. Yes. 
Q. Does he help run the filling station? 
A. No sir. 
Q. "Tho are the elnployees about the filling station r 
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A. Mullen, Burtman, Carneal, and that other boy, I think 
his name is Pitts. 

Q. Would you be surprised if I were to tell you that the 
books of the Texas Oil Company for the year 1931, shows 
that you sold 248,995 gallons of gas 1 

A. There's right smart sold there. I don't know whether 
I have sold it all or not. I might have sold it, but I haven't 

got the money for it. 
page 168 ~ Q. Well, if you ha-y en 't got the money, it is be-

cause you have credited people who haven't paid 
you. Is that true? 

A. Some of it. 

And further this deponent saith not. 

VAN TRUSLOW, 
By the Commissioner. 

page 169 ~ MR. JOSEPH L. SAVAGE, 
a witness of lawful age, after first bei~g duly 

sworn, deposes as follows : 

DIRECT EXAMINATION. 

By Mr. vVallace, Counsel for the defe·ndants: 
Q. Thir . .Savage, 'vhat is your occupation? 
A. I 'n1 Assistant Cashier of the Com1nercial State Bank. 
Q. How long have you worked at the bank? 
A. Approximately :fi.fteen years. 
Q. ~Ir. Van B. Truslo'v has testified that he sent a· cash­

ier's check to his father, Silas B. Truslo\\r, in September, 1924, 
do you know anything about this, or do your records show any­
thing in reference to that check? 

A.- I have here, sir, the original records of our bank and 
deposit slips dated September 30, 1924, showing that on that 
date there 'vas a deposit made to the credit of Silas B. Trus­
low for $500.00. I also have the ledger sheet of Mr. Silas B. 
Truslow's account, showing- that on that date this deposit of 
$500.00 was credited to his account. I also have our tran­
sient ledger of the same date, September 30, 1924, showing 
that on that date we forwarded to our correspondent at that 
time, the Comn1ercial National Bank in Washing-ton, a check 
for $500.00, drawn on the 1\fount Vernon Savings Bank, show­
ing also the last endorser to be Silas B. Truslow. I might 

add tl1at that account has been paid and ali checks 
page 170 ~ returned. 

Q. Do you know from your records whether or 
not that was a cashier's cl1eck or not? 
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. A. Our records show there it was a check drawn by the 
bank, drawn by the Mou,nt Verno.n Savings Bank I should 
have said.· 

CROSS EXAMINATION. 

By :Mr. Butzner, Counsel for the plaintiffs: 
Q. Of course, you have no of the transients? 
A. No, sir. 
Q. Can· you say to a certainty that the $500.00 item men­

tioned in the transient letter is the same $500.00 that went to 
the credit of Silas B. Truslowf 

A. I think I'm safe in saying that, yes, our record goes to 
prove that. We have no entry on that day that could be con­
fused with it in any way. 

Q. The deposit slips says deposit of $500.00 7 
A. Yes, sir. 
Q. Couldn't ~{r. Truslow have deposited my check or some­

body elses check for $500.00, without it necessarily being the 
$500.00 mentioned in your transient letter, and your records 
be just as they are T 

A. Well, on that deposit ticket, of course, it just shows a 
deposit of $500.00, and so far as our records go we know of 
no other $500.00 that Mr. Truslow deposited that day. 

Q. Do you know tbat is the only check for 
page 171 ~ $500.00 that his name appears on the back of this 

Mount Vernon Cashier's checkf 
A. I think it is natural to say that is the only check. 
Q. But another situation could have taken place, couldn't 

itt 
A. Well, I suppose any situation could have taken place, 

but our records don't show it. I am just relying entirely on 
our records. We have no records of ten years ago. 

Q. This deposit of $500.00 was on September 30, 1924, I 
hand you ·a check dated October 3, which is 1924, three days 
after that, endorsed by Silas B. Truslow, and ask you to state 
if your books show that check 'vas deposited to the credit of. 
Mr. Silas B. Truslow1 

A. All records I have I1ere, except this ledger sheet, ran up 
until September 30, including September 30th, this ledger 
sheet goes down to December 6th, and I see on October 4, 1924, 
Mr. Truslow deposited $950.00 to his credit. 

And further this deponent saith not. 

JOSEPH SAVAGE; 
· By the Commissioner. 
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page 172 } MR. VAN B. TRlJSLOW, 
being recalled to the stand, deposes and says: 

RE-DIRECT EXAMINATION. 

By Mr. Wallace, Counsel for the Defendants: 
Q. Do yon recall any other bills that you failed to collect, 

bills of gas that you failed to collect? 

Note : Question is excepted to by Counsel for: Plaintiff, be­
cause it· is irrelevant to issues in this case. 

A. I have bills running from $1.00 to $300.00. 
Q. Do you know that some of these bills can't be collected 7 
A. I know that some of them will never be collected. Mr. 

Coleman I can speak for one of them. I gave him for col­
lection one of the bills amounting to something over $300.00! 
The debtor went into bankruptcy. 

Note: Plaintiff's counsel moves to strike .the foregoing an-:­
swer and question from the record as being immaterial to the 
issues in this case.. · 

Q. Is it not a custom in the filling station business to credit 
certain friends, particularly those haying a fleet of trucks 
running on the !Oads? 

. 
Note: Question excepted to for the foregoing reason. 

A. Yes. 

page 173 ~ Note : Motion made to strike answer from the 
record by plaintiff's counseL 

Q. Did extending credit in this way increase the quantity 
of gasoline you sold 1 . 

.A. Yes, around $300.00 w·orth. That is right much gaso­
line . 

.And further this deponent saith not. 

VAN TRUSLOW, . 
JJy the Commissioner. 
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page 174 }- MR. WILLIA.lVI J. TRUSLOW, 
a witness of lawful age, after first being duly 

sworn, deposes as follows: 

DIRECT EXA_!;IINATION. \ 

By Mr. Wallace, Counsel for the defendants: 
Q. Please tell your age and place of residence f 
A.. Spotsylvania County, and I am seventy-two years old. 
Q. Did you kno'v Ivir. Silas B. Truslow in his lifetime? 
A. Yes, I lived right by him for years. 
Q. Do you know whether he received any assistance in mak­

ing payments on the property in block 7 he bought? 
A. Yes, I heard hin1 say that ·van was all his help. 
Q. Did he talk with you much about the property and the 

payments? 
A. He was a man never said but very little to anybody, but 

he got money from me to help keep up the i•nterest until Van 
would send the money. No,v that's all I know. 

Q. In other words, he would borrow from you to meet his 
interest until Van would send the money? 

A. Yes, sir. 
Q. He paid you back? 
A. Yes, every dollar. 
Q. Did you ever hear him make any statement about 'vhat . 

the arrang·ement between himself and Van was? 
A. No, I never heard hi1J1 say anything about that. 

page 175 ~ CROSS EXAlVIINATION. 

By Mr. Butzner, Counsel for the plaintiff: 
Q. Mr. Silas B. Truslow was a man who was careful about 

paying his obligations, wasn't heY 
A. Yes, sir. 
Q. You knew that he was conneet.ed with Mr. Allison and 

myself in handling a great many lots out i~ the subdivision 
between Fredericksburg and the fair grounds, didn't you Y 

A. Yes. 
Q. Did you ever hear him speak of any profit that was 

realized out of this transaction 1 
A. No, sir. 

And further this deponent saith not. 

WILLIAM J. TRUSLOW, 
By the Commissioner. 
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The further taking of these depositions is continued lintil 
further notice by consent of all parties by counsel. 

page 176 } In the Office of Wm. W. Butzner, Princess Anne 
Street, Fredericksburg, Virginia, this May 15, 

1934. 

Pursuant to adjournment heret<;>fore had and by agreement 
of counsel the further hearing of this case is resumed, before 
S. B. Coleman, Commissioner in Chancery. 

Present: Wm. vV. Butzner, p. q. G. B. Wallace, p. d. 
M. L. Bailey, Stenographer. 

NELSON A. AS.HBY, 
a witness of lawful age, :first being duly sworn, deposes as 
follows, on behalf of the defendant: 

• 
DIRECT EXAMIN.A.TION. 

By G. B. Wallace: 
Q. Please state what has been your occupation in the last 

ten years? 
A. I was in the automobile a'nd filling station business from 

1922 until about 1932, or the first of 1933. 
Q. Where were you located in the automobile and filling 

station business? 
A. Triangle, Quantico and Fredericksburg. 
Q. Wben were you in Fredericksburg and in what part -of 

Fredericksburg? 
A. I was in the north end of Princess Anne Street, and 

from 1927 until the 27th of last April, that is 1933. 
Q. Where were you located with reference to what is known 

as the Truslow :filling station? 
page 177 ~ A. I was located on both sides of the highway­

! imagine south of Truslows. I am not very fa­
miliar with directions. 

Q. And how far from Truslow's filling station? 
A. I don't know whether it is south or east-it is this side 

of Truslows, and I believe the street that separates the proper­
. ties is 60 feet wide. 

Q. Is there any other property between the property you 
occupied and the Truslo'v property? 

A. I don't think there is any-I know of none. 
Q. Do you know anything about rentals of filling station 

properties in that vicinity? 
A. I know what I rented mine for when I owned them. 
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Q~ At· what price did you rent them 7 
A. I had them at different prices-! had three stations at 

different prices. I had a Shell Station that I had a lease 
on for ten years which brought $100.00 per month. 

Q. Did you have to service that~ 
A. I had to keep the station in repair. 
Q. Well, what kind of building did you have on this Shell 

station? . 
A. I had a wood building with asphalt roof-a right nice 

building. I cannot tell the exact size, but it was around 40x35, 
or 40x50-I don't know the exact size. 

Q. What did the other filling station properties rent for? 
A. I rented the Cocke Motor Company one filling station 

(they chang·ed the pumps in front) and the ga­
page 178 ~ rage for $125.00 a month. That was a building 

- 100 ft. long and 40 ft. wide, with an ell 102 ft. 
long and 40ft. wide as well as I remember-it might have been 
wider or a little narrower. • 

Q. Was that a wood building? 
A. And a rack about 28x38-I think it was. That was a 

brick building and cinder blocks. Half had asphalt shingle 
roof on it and the other half had a felt roof on it. 

Q. Please state about what these buildings and improve­
ments you rented to Cocke Motor Company cost you to con­
struct them~ 
· A. The part I rented Cocke cost me around $12,000.00 to 
construct. 

Q. Are you familiar with the property known as Truslow 
filling station? 

A. I haven't been close by it for a long time, but know very 
well where it is located. 

Q. What would you say the three lots and improvements 
thereon used as Truslow's filling station no'v are worth-I 
don't mean rental, I mean sale value 1 

A. I don't kno'v the face of the lots. 
· · Q. 25 ft. front, and run back, how far, Butzner, 110 feet? 

Mr. Butzner: Two front 30 feet each on Hunter Street 
and one 25 ft .. on that street, and all run back parallel with 
the highway 105ft., which makes them 85x105 for the three .. 

page 179 ~ A. I imagine a sale value at present would be 
$4,500.00 to $5,000.00 a.t the present time. 

Q. What do you think a fair rental value per month would 
be? 

A. I do not believe it would bring over $40.00 per month. 
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Q. Do you recall what the property formerly belonging to 
you brought when it was sold to J\:fr. Cocke? · · 

A. Yes, sir, I know what it brought. Two filling stations 
and the garage and the wash rack and the lunch room brought 
$10,000.00 in the spring of 1933. 

Q. These buildings were all brick and cinder block con­
struction 1 

A. Yes, sir. All the front was brick, and the back cinder 
block. All that faced the highway was brick. 

Q. Now, you have described the buildings which Cock~ 
rented before he bought, what other buildings were included 
in this sale in addition to those formerly rented by Mr. 
Cocke? 

A. A little Acomo station sitting on a lot around 80x40, 80 
ft. facing the highway and 40 ft. deep; and what is known 
as the Bunker Hill, a brick station that I bought from Mr. 
Allison; and a lunch room that was rented to J ohunie ·Cox. 

Q. That was all? 
A. That was all that I did not have rented to Gocke Motor 

Company. 

CROSS EXAJ\IIINATION. 

By Wm. \V. Butzner: 
Q. Following your operations of your properties near the 

Truslow filling station you went into bankruptcy 
page 180 } didn't you? 

A. Yes, sir. 
Q. As to your ideas of values as to rentals, if I were to tell 

you that the Truslo'v filling station at present, and for sev­
eral years has been, under a contract with the Texas Oil 
Company by which it paid the filling station $100.00 a n1onth, 
plus so many cents per gallon in addition, would it change 
your idea of the rental value? · 

A. At the present time it would not. 
Q. If I were to tell you that prior to the present contra.ct 

that it paid $60.00 a mo•nth, would that change your idea of 
its rental value? 

A. No, sir. I based my rental that I set from what prop­
erty would bring at the present time from oil concerns. 

Q. In this. controversy 've are dealing with a fair rental 
of the property since J\fr. Truslo,v's death. Following his 
death this filling station broug·ht from the Texas Company 
$60.00 a month for a number of years, and then brought 
$100.00 a month, besides so many cents per gallon for gas:o­
line. If that property brought those prices per month in the 

:i." 
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past, what would you say was a fair rental during that pe­
riod? 

(Question objected to as unfair to the witness, because it 
does not indicate what personal service or labor was fur­
nished by Truslo'v in return for the rent and commission per 
gallon he was getting on gas from the Texas .Company.) 

A. You were speaking of the time prior to now? 
Q. Yes. 

page 181 ~ A. I would say up until 24 months back $60.00 
would have been a very fair price up to that time, 

and $45.00 at the present. 
Q. Then when the Texas Con1pany 'vas paying $100.00 per 

month plus 3c a gallon for each gallon of gas, plus oil at 40c 
profit, you think it was paying the station owner too much do 
youT 

A. I said I thought $60.00 was a fair rental. Very often 
oil concerns and the man that operates the station has a lot of 
different. things we do not understand. 

Q. Before that it hrought $60.00 a month plus from 3c to 
31hc and 4c a gallon for gasoline. Do you think that was a 
fair rental at that time? 

A. Before he was g·etting the $10.00? 
Q. When he was getting $60.00 a month T . 
A. I am not in a position to say. , 
Q. If for the last three years, or two years, and at present 

-if the Texas Oil is paying $100.00 a month, plus 3e a gal­
lon on gasoline, do you mean to tell me they are paying too 
much rent? 

A. How long does the contract last? 
Q. What difference bas that to do with it. My question in­

volves, if they have been paying for the last two or three 
years $100.00 a month, during that time are you willing to 
say that they were paying too much rent? 

A. I am willing to say they were paying too much for the 
station-I think part of the rent price they were paying would 

be considered to the man that was running the 
page 182 ~ station~ 

Q. Doesn't the 3c per gallon for gasoline and 
the profit in the oil compensate the one who operates the 
station? 

A. As a rule it does. 
Q. What is there about this station that should remove it 

from the rule 1 
A. Well oil companies sometimes if they can get a good 

man to run a station they will pay l1im more rent for the sta-
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tion than they will pay some n1en that is not popular with 
the trade to get the volume of business. 

Q. The $100.00 a month contract covers a period of five 
years, which means a rental of $6,000.00 for five years for 
that station. Are you in position to say the Texas Oil Com­
pany paid too much rent under the contract? 

A. Could I ask what date the contract started from, Mr. 
ButznerY 

Q. It has been running for several years and yet has a 
period to run and is in operation now-so what difference 
does it make as to what is the exact date of the contract. 

A. I will say they are paying too much rent for the sta.:. 
tion alone-yes, sir. 

And further this deponent saith not. 

NELSON A. ASHBY, 
By the Commissioner. 

page 183 ~ R.. M. BRADY, 
another witness of lawful age, introduced on be­

half of the defendant, first being duly sworn, deposes as fol­
lows: 

DIRECT EXAMINATION. 

Ry G. B. Wallace: 
Q. Please state your occupation and place of residence Y 
A. Present occupation Commission Agent of the Texas Oil 

Company since November 1, 1930. 
Q. Where do you live Y . 
A. Rapidan, ·va. I would like to put in some place that 

the information I give is my own opinion and does· not bind 
the Texas Company. 

Q. That is implied, 1Yir. B·ailey. Are you familiar with the 
filling station on the R~chmond-Washington Highway and 
near the Falmouth Bridge known as the Truslow filling sta­
tion? 

A. Yes, sir. 
Q. How long have you known it? 
A. Since November 1, 1930. 
Q. Were you ever in the oil business before 19301 
A. Not in the retail part of it. 
Q. In your business do you come in contact, or do you help 

to negotiate leases and make recommendations for the leasing 
of property for oil stations? 

A. Yes, sir, I assist. 1 



128 Supreme Court of Appeals of Virginia. 

L 

· Q. Then you have become somewhat familiar with the oil 
prices in this vicinity~ 

A. Yes, sir. 
Q. Please state what you think would be a fair 

page 184 ~ rental price for the Truslo·w oil station at present? 
A. I would say $100.00 a month with the pres­

ent operator. 
Q. To what extent does the personnel of the present op­

erator figure in that $100.00 7 
A. My personal feeling and the feeling of the Texas Com­

pany is that the operator is 75% of the battle, 10% location 
and 15% the product. · 

Q. Then I infer from 'vhat you say that you think the prop­
erty there-that $25.00 'vould be a fair rental for the prop­
erty there and the other 757o does for personal service, man­
ageme·nt, etc .. ! 

A. Yes, sir. 
Q. If Van Truslow were to move away from that filling sta­

,tion would your company continue to pay $100.00 a month for 
it7 

A. If the lease were non-cancellable they would be com-
pell to. If not, they would attempt to cancel it. 

Q. Do you know whether it is cancellable? 
A. I do not. I have never seen a copy of it. 
Q. Do you know something about the expense of operating 

a filling station such as Truslow's filling station 7 
A. In a general way. 
Q. Mr. Truslow pays that expense does he not, all of it f 
A. All except the company keeps the mechanical equip-

ment in repair at its own expense. 
Q. Of what does the mechanical equipment there consist 1 
A. Two electric pumps, two :visible pumps, one kerosene 

outfit, and two Lube tanks. 
page 185 ~ . Q. What portio•n of the 3c a gallon, or whatever 

. the percentage is, would you say is required to 
pay the expenses of operating the filling station that the op-
erator as to payY . 

A. That is very difficult to answer-it is so dependent on 
the amount of help at any particular filling station. 

Q. You are more or less familiar with the amount. of help 
required at. that filling station, are you not? 

A. I know the amount of help, bnt don't know what 1\ir. 
Truslow pays his help. 

Q. You know the Code price he is required to pay now 1 
A. The ·Code price at his location would be $14.00 per week 

per man. 
Q. If he pays the Code price, what portion of the percent-
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age would be profit to him after paying all the expenses that 
he has to pay? 

A. Based on the Code price, with four men his expenses 
would be in labor $56.00 per week, or approximately $225.00 
per month. 

Q. In addition to this he would have his lights, water and 
other expenses, would he not ol 

A. The Texas company pays none of them. 
Q. Could you form any opinion as to the quantity of busi­

ness that is attracted to that place by the personal man­
agement a•nd the quantity it gets by virtue of the location? 

A. Mr: Truslow for the last ten or twelve years has been 
a consistent booster of Texas products. He is, I believe, 
the oldest-He has, I believe handled Texas products longer 

than any man in this vicinity. I should say that 
page 186 ~ practically all the trucks trade of which he has a 

large proportion has been attracted to his station 
through the personal contact with him. The station in its 
present condition is not particularly attractive to the general 
public. I think that answers the question. 

CROSS EXAMIN~~TION. 

By Wm. W. Butzuer: 
Q. Do I understand you to convey the impression that the 

patronage of the Texas products is not due to the quality 
of the product, but due to the winsomeness of the distributor 1 

A. To a great extent, yes, sir. 
Q. Is it possible that the Texas Company cannot meet com­

petition on the quality of its product; but has to resort to the 
attractiveness of its distributors? 

A. The attractiveness of the distributor and service ren­
dered by him, as previously stated, is in n1y way of thinking 
75% of the battle. The majority of the oil cornpanies' pro­
ducts are all more or less on a comparable basis, and other 
companies along with the Texas Company attempt to market 
their products through enthusiastic dealers and agents. 

Q. Still your cmnpany, the Texas Oil Company, by its ad­
vertisements, endeavors to convey to the public that its pro­
duct is the be$t product, doesn't it? 

A. I am trying to think what some of the advertisements 
· say-I don't think they ever use the word "best". 

})age 187 ~ I would say the Texas Company's advertisements 
do intend to convey that its products are equal, 

or better than its competitors' hut I would also say that rival 
companies' advertisements say the same thing about their pro­
ducts. 



130 Supreme Court of Appeals of Virginia. 

Q. And according to your conception of the situation the 
Texas Company cannot meet competition with the other com­
panies by reason of the quality of its products, but 75% of 
its hope and business is actually dependent upon the attrac­
tiveness of the man running the filling station Y 

A. I would say in answer, in a general 'vay yes. 
Q. What is the 3c profit, 311~c or 4c per gallon, as the case 

may be, allowed to the distributor-for what purpose Y 
A. The purpose is the same as any product which is pur­

chased wholesale and sold retail. 
Q. It is to remunerate the distributor for his service, isn't 

ill . 
A. Partly. 
Q. Does the site of the station, its location,. have anything 

to do ·with the public patronage? 
A. Location always has a certain bearing on any lease which 

the Texas Compa•ny makes. 
Q. It considers the Truslow station well located, doesn't itt 
A. Not any more so than other locations it has in Fred­

ericksburg. 
Q. How many other stations, or locations in Fredericksburg 

of the Texas C01npany pay for the location alone $100.00 per 
month under a contract for five years? 

page 188 ~ A. None. 
Q. Then this is considered the best of the lot 1 

A. With the present operator, yes. 
Q. Do you mean to say there is no other operator that could 

handle as :much product in that location as Mr. Truslow? 
A. I question it very 1nuch. 
Q. You do not know, do you? 
A. There is no way of knowing without trying. 
Q. If the Truslow filling station in any one year in the past 

four years handled a quarter of a million in gallonage, and 
derived 3c per gallon, which would make $7,500.00, plus 
$1,200.00 a year rent, making $8,700.00 for gasoline alone at 
the Truslow Station-it would be a pretty nice business for 
this distributor, would it not? 

A. I should think so. 
Q. You know as a fact that one year it did handle that 

much, don't you? 
A. I haven't the figures in my head, but 'vould say that that 

is approximately correct. There is one thing that has. not 
been mentioned, and that is that ~Ir. Truslo'v for a period I 
would say of approximately one year has been operating· on 
the spread of 21;2c per g·allon. 

Q. Isn't it a fact that the major part of the loss or deficit 
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agencies began to supervise the oil companies that 
page 189 ~ the oil companies dun1ped its loss back on the dis­

tributors? 
A. I would say it was due almost entirely to the fact that 

· the oil companies without exception were losing a tremendous 
amount of money annually, and as you express it ''dumped'' 
it back on the distributors, commission agents and their own 
personnel, by reducing spreads, commissions and salaries from 
the President of the company to the truck driver. They did 
that every place-it 'was not only Truslow's station. 

Q. Isn't it a fact that the major part of the loss or deficit 
was dumped back on the distributors 7 

A. I have no way of answering that. 

RE-DIRECT EXAMINATION. 

By G. B. Wallace: 
Q. Please state whether or not you co'nsider it as good a 

location for a filling station north of the present Truslow 
filling station, and north of the dwelling house where Van 
Truslow and his sisters live, as the present station in the 
same block? 

A. Every bit as good a location. 
Q. Then I infer from your testimony that any three of the 

lots from 19 up to 25 inclusive in this block would be as good 
a location as the one where the Truslow ·filling· station is now 
located? 

A. Yes, sir. 
Q. Then how rubout Lots 16, 17 and 18 on the corner-would 

they be as good 7 · 
A. Yes, sir. 

Q. So in your opinion there is nothing in the lo­
page 190 ~ cation of this filling station that cannot be dupli­

cated in the same block 7 
A. No, sir. 
Q. If Van Truslow would open a filling station on some of 

the lots north of the dwelling house and give that his per­
sonal supervision, what, in your opinion, would the present lo­
cation be worth to your company? 

A. You mean from a rental value 7 
Q. Yes, sir? 
.A. Very little. If Mr. Truslow were to move his filling sta­

tion the Texas Company would endeavor to move with him. 
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RE-CROSS EXAMINATION. 

By Wm. W. Butzner: 
Q. If your company moved its product from the present . 

station that particular station might be attractive to one of 
your competitors, mig·ht it not Y 

A. Possibly. 

RE-DIRECT EXA~IINATION. 

By G. B. 'Vallace: 
Q. There are only how many filling stations in that neigh­

borhood on the highway' 
A. Seven. 

And further this deponent saith not. 

R. M. BRADY, 
By the Commissioner. 

page 191 ~ E. E. BROOKS, 
another witness of lawful age, introduced on be­

half of defendant, first being duly sworn, deposes as follows: 

DIR.ECT EXAMINATION. 

By G. B. Wallace= 
Q. Please state your age, occupation and place of residence 7 
A. Age 45; occupation real estate agent, for about 20 years; 

live in Fredericksburg. 
Q. Are you familiar with the property along the highway 

between the Canal bridge and Falmouth Bridge 7 
A. Somewhat, yes, sir. 
Q. Do you know the property kno·wn as Truslow's filling 

station~ 
A. Yes, sir. 
Q. What would you say a monthly rental value is Y 
A. I would think about $40.00. 
Q. What do you think the market value of that property is 

for the three lots and filling station and other improvements 
thereon? 

A. Present value about $3,500.00. 
Q. Do you know what price the Ashby property brought 

across the street from the Truslow property T 
A. Well, you mean at auction or when sold¥ 
Q. When finally sold 1 
.A. I understand $10,000.00. 



Van B. Truslow., &c., v. Lucy Truslow Ball, et als. 133 

Q. How do the buildings on the Ashby property compare 
in number, size and quality with those on the Truslow :filling 
station property? 

A. There is practically no comparison. 
Q. You mean that the .Ashby buildings are bet­

page 192 ~ ter. 
A. Far superior to the Truslow. 

Q. Do the Truslow buildings add any value to the prop-
erty? · 

.A. They are detrimental to the lots. 

CROS.S EXAMINATION. 

By Wm. W. Butzner: 
Q. Then you think the three lots without any improvements 

are worth $3,500.00Y 
.A. Pretty close-yes, sir,-the location Mr. Butzner. 
Q. You do not consider that the buildings and improvemets 

add anything to the property Y 
A. Very little-by that it is what I would call a boxy sta­

tion, or cheaply constructed. 
Q. You consider the other~lots facing the main highway and 

north of the Truslow home equally as well located for a :fill­
ing station as these lots Y 

A. Near the dwelling, I would say yes. 
Q. Then you would put those lots near the dwelling, as you 

term it, as being worth from $1,000 to $1,200 apieceY 
A. Yes, sir. 

And further this deponent saith not. 

E. E. BROOKS, 
By the Commissioner. 

VAN TRUSLOW 
(recalled by G. B. Wallace), deposes as follows: 

DIRECT EXAMINATION. 

By G. B. Wallace: 
Q. Please state whether your contract with the Texas Com­

pany is cancellable or not, and, if so, on wh.at 
page 193 ~ terms Y 

(Counsel for the plaintiff insists that the contract be pro­
duced as it is the best evidence, and excepts to this question.) 
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A. The contract has not been recorded and it is cancellable 
on thirty days' notice. 

(Counsel for the plaintiff moved to strike out the answer 
:for the foregoing reason.) 

Q. Please state whether you at my request have looked for 
the contract this morning? 

A. I have. 
Q. Were you able to find it Y 
A. No, sir. 
Q. If you can locate ·it we would like to offer it in evi­

dence. 

CROSS EXAMINATION. 

By Wm. W. Butzner: 
Q. Under your contract by which you were paid $100.00 a 

month besides so much per gallon, you are no'v collecting 
$100.00 a month and that contract is still in operation? 

A. Yes, sir. 

VAN TRUSLOW, 
By the Commissioner. 

BEULAH T. ASHBY 
(recalled by G. B. Wallace), deposes as follows : 

DIRECT EXAMINATION. 

By G. B. Wallace: 
Q. Please state whether you have seen before the two pa­

pers I now hand you and, if so, when? 
A. Yes, I remen1ber getting the letter through 

page 194 ~ the mail ·with these two papers in them, but I can­
not remember just exactly when it was. 

(Counsel for the plaintiff excepts to the question and any 
answer because it is not thus far shown to be relevant to any 
issue in this case and moves to strike out the answer.) 

Q. Do you know what postmark ·was on the envelope that 
they came in? 

(Same exception and motion as to question and answer 
above.) 
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.A. Yes, sir,-Fredericksburg. 

(Questions excepted to and motion made to strike out the 
answer.) 

Q. They were unsigned Y 
.A. Yes, sir. 

(Question excepted to for the same reason stated above and 
motion is made to strike the question and answer out as be­
ing irrelevant.) 

I thought the postmark was Fredericksburg, but I see here 
it is Washington. I did not take enough notice of the letter 
to notice it, to tell you the truth. 

(.Answer excepted to and motion is made to strike out as be­
ing irrelevant.) 

1\fr. Wallace: "The t'wo papers, one a plat of Block 7, type­
written sheet which came with it, and the envelope in which 
typewritten sheet which came with it, and the envelope in 
'vhich they came addressed to Misses Grace and Bulah Trus­
low, care of George .A. Ball, Fredericksburg, Va., R. F. D. 1, 

hereby offered in evidence, marked "Exhibit 1-
page 195 ~ Defendant". 

Mr. Butzner: Objection is interposed to the instruction of 
the doc~ents on the ground they are irrelevant to the issue. 
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(COPY) 

Enclos~d find copy of your father's will with rough plot at­
tached show~ng the location of the property in question. 

Lots 26, 27, and 28 have been left to Gracie and Bulah to 
do with as they see fit during their life time. 

This property absolutely belongs to you all and you should 
.carry out your father's 'vishes by ta1dng possession of the 
property. If you do not care to occupy it yourselves, you 
should rent it out and use the income from the property to­
wards supporting yourselves. The property should rent 
readily at a rental of not less than $35.00 ·per month, possi­
bly more. It is your father's 'vishes_, as you will observe from 
the will, and I don't think you would be treating your fa­
ther's wishes after his death right by not carrying them out 
~nd taking possession of the property that belongs to you. 

· You 'vill find on the same plot two lots, Nos. 35 and 36 which 
he left to Claudy; and Nos. 1, 2 and 3 to lVIack. 

You have yourselves to look out for and you would not be 
carrying· out your father's wishes or doing justice to your­
selves if you do not exercise your rights. Any reputable law­
yer would tell you just what is stated herein. 

"Exhibit !-Defendant." 

(Copy of envelope) 

(WASHINGTON, D. C. 
Jan.4 

12 P. 1\'l. 
1934) 

l\Hsses Grace and Bulah Truslow 
c/o Mr .. Geo. A. Ball 

Fredericksburg, 
Virginia. 

Exhibit 1-Defendant. 

(Documents filed.) 

Q. Are Mr. John Allison and your sister, Mrs. Ball, goo.d 
friends? 

A. Yes, sir. 
Q. Does he go around with her frequently? 
A. Yes, with she and her husband he does. 
Q. Does he call at her house 1 
A. Yes. 
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CROSS EXiliiN.A.TION .. 

~ By Wm. W. Butzner: 
Q. Wasn't your father and Mr. Allison close friends! 
.A.. Yes, sir. 
Q. Aren't you and ~{r. Allison friends Y 
A. Yes, sir. 
Q. Isn't it true that all three of you girls, as well as your 

father and mother were friendly with Mr . ..Allison¥ 
A. Yes, sir. 
Q. For some months before your father died, wasn't he in 

a mental state-that is his mind was not clear? 
A. At times it. was not. 
Q. And it got worse up to his end, didn't it? 
A. No, sir, no worse than before-he had a sun stroke once-. 

Q. How long was that before his death Y 
page 196 ~ .A. Years. 

Q. But 'vasn 't he worse for a few months be­
fore he died than he was before that? 

A. I cannot say that he was, Mr. Butzner. 

BULAH T. ASHBY, 
By the Commissioner .. 

RUTH OLDS, 

another witness of lawful age, introduced on behalf of de­
fendant, first being duly sworn, deposes. as follo'v~ · 

DIRECT EXAMINATION. 

By G. B. Wallace: 
Q. Please state whether you know who made that plat of 

block 7f 

(Counsel for plaintiff excepts to the question and any an­
. swer on the ground it is irrelevant to any issue in this case.) 

A. I made it. 

(~fr. Butzner: Motion is made to strike out the answer for 
the same grounds.) 

Q .. For whom did you make it f 
· A. Mr. Allison. 

(~fr. Butzner: Question and answer excepted to· and mo­
tion is made to strike for the same reasons . .); 
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Q. Look at the letter which is with that plat and state 
whether you have ever seen that before? 

(Mr. Butzner: Question excepted to on same ground.) 

A. No. 

(Mr. Butzner: Motion is made to strike out the answer for 
the same reason.) 

page 197 ~ Q. You never saw that Y 
A. No, sir. 

(Motion is made to strike out the question and answer for 
the same reason.) 

Further this deponent saith not. 
RUTHOLDS, 

By the Commissioner. 

A. B. YOUNG, 
another witness of lawful age, introduced on behalf of the 
plaintiffs, first being duly sworn, deposes as follows : 

DIRECT EXAMINATION. 

By Wm. W. Butzner: 
Q. State your age, residence and occupation T 
A. 56 years; Fredericksburg; real estate man. 
Q. How long have you been engaged in the real estate busi­

ness? 
A. Since May 1, 1926. 
Q. In conducting the real estate business do you also con­

duct a rental business, or department 7 
· A. Yes, sir. 

Q. Are you familiar with the three lots and structures lo­
cated in Block 7 of the Fredericksburg Development Com­
pany, known as Nos. 29, 30 and 31, on which is conducted the 
Truslow filling station 7 

A. Yes, I am acquainted where the Truslow filling station 
is. 

Q. How long have you known itY 
A. Ever since I have been in the real estate business. 

Q. At present and for the past several years, in 
page 198 ~ your judgment what was a fair rental of that 

property? 
A. It has been worth $90.00 to $100.00 a month. 
Q. Prior to that, as far back as 1925 in your judgment what 

was a fair rental value of this property 7 
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A. I went in the real estate business in 1926-prior to that 
I did not pay so very much attention to those thing·s. 

Q. From 1926 up until1932, what would you say was a fair 
rental value? -

A. 1926 to 1932-it ought to have been worth somewhere 
around $65.00 or $75.00, I would say. 

Q. Were you one of the Receivers of N. A. Ashby, Bank­
rupt estate? 

A. Yes, sir. 
Q. Did you duties as such receiver place you in contact with 

the filling stations of that estate located near the Truslo'v 
station Y 

A. Yes, sir, we had the Shell station that we had to collect 
rents for. 

Q. "\Vhat have you to say with reference to the location of 
the Truslow filling station as to its appropriateness for . a 
motor fuel station and such¥ 

A. It is well located; has apparently plenty of ground for 
parking-it is well located for any station. 

Q. Is it located on one of the main hig·hways? 
A. Yes, sir, on Route 1. 

Q. Is there any other highway that you know 
page 199 ~ of in Virginia that equals Route 1 from the stand­

point of traffic? 
A. None that I lmow of, Mr. Butzner-they tell me there is 

more travel over Route 1 than any other in the State-I can­
not say just where the report comes from, but that is what 
is published in the papers. 

Q. The fact that this filling station is located on the corner 
formed by the intersection of Route 1 with Hunter Street in 
the subdivision, and being a corner property, does that in your 
judgment make it more valuable than lots in the center of the 
~~~ . 

A. It certainly does. Most filling stations---,or rather most 
oil companies prefer lots on a corner for filling stations. 

Q. What would you in your judgment consider this prop-
erty worth at present f 

A. Including improvements¥ 
Q. Yes. 
A. I did not examine it thoroug·hly as to placing a sale value 

on it. I know the location of it-I don't lmow how good the 
buildings are, only just from the outside; but with its location 
I would think it ought to bring somewhere in the neighborhood 
of eight or ten thousand dollars. 

Q. Mr. Elliott Brooks says he thinks the improvements on 
this property are detrimental to the three lots, do you agree 
with him¥ 
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A. I think better building, or better improve­
page 200 } ments would .certainly enhance the value of the 

property. \Vould make it more attractive-it is 
what we call an old time filling station-most of them like a 
modern fillinsr station. · 

Q. But eveii at that, althoug-h the improvements may be an­
tiquated filling station improvements, do you consider such 
improvements detrimental to the lots? 

A. Well, I don't know that it would be detrimental to the 
lots except that if you bought tho lots and wanted to improve 
you would have to destroy what .is there-the lots are the prin­
cipal thing, because a man could build any kind of a station 
he wanted on them. 

Q. Do you consider that property with the improvements 
on it worth more than the lots without improvements Y 

A. Present condition just as it stands¥ 
Q·. Yes. 
A. It would be worth more-certainly the buildings are 

worth something. 
Q. What do you consider those three lots worth without the 

buildings 1 
A. Those three lots ought to be worth anywhere from $4,-

500.00 to $5,000.00. 

CROSS EXA~IINATION. 

By G. B. V\T allace: 
Q. Mr. Young, how would those lots 'vhere the filling sta­

tion 'now is located, compare with lots Nos. 19 to 
page 201 } 25 which are north of the Truslo'v resident, and 

fronting the highway, in value for filling station 
purposes~ 

.A. Yon mean on the extreme far corner? 
Q. 19 to 25 do not go to the corner, there are three other 

lots on the corner, Nos. 16 to lR facing the cross street. 
A. The lots inside are not worth as much as corner lots for 

business purposes. 
Q. How ·would 16, 17, and 18, which are on the corner and 

fronting on the highway, compare? 
A. The only objection to that corner as I see it-there is 

a little incline-it is somewhat on the hill. 
Q. Does the hill commence north of Germania Street? 
A. I think the incline commences this side of the street 

you call Germania Street-! mean south of Germania Street. 
Q. What do you think a fair valuation for the improvements 

on the present Truslow filling- station lots Y 
A. You understand I did not examine them thoroughly as 
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to value of the buildings-but I would suggest about $4,-
000.00. 

Q. You are in partnership with Mr. John W. Allison in the 
real estate business, are you notf 

A. Yes, sir. 

And further this deponent saith ·not. 

A. B:YOUNG, 
By the Commissioner. 

page 202 ~ VAN TRUSLOW 
(recalled by G. B. Wallace), deposes as follows: 

DIRECT EXAMINATION. 

By G. B. Wallace: 
Q. Please state how tl1e land lays in front of Lots 16, 17 

and 18-that is please state how the land lays on the side of 
Lot 18 which has its side to the highway! 

A. That would be on tile upper corner' 
Q. Yes. . 
A. The land is level. In grading that road tbey cut through 

the hill a little-made a little incline there. 
Q. How deep is the cut right at the corner? 
A. The cut at the corner is about 2112 feet. The land is 

perfectly level. . 
Q. Please state whether 1\ir. John W. Allison and Mrs. Bali 

have been friendly in associating with each other in the last 
few years? 

A. Very frequently. 
Q. Where did they go together f . 
A .. He visits at her home, and they go .out on fishing trips 

together. 
Q. When they go out on trips how long do they stay! 

. A. I have known them to stay three or four days and nights .. 
They taken one trip to Canada. 

Q. Did Mr. Ball go along to Canada¥ 
A. I thin}{ he did, I would not be sure-. 
Q. Does he go with them whenever they go out? 

A. I think he does when they go fishing. 
page 203 ~ Q. Does 1\{r. Allison call at the house when Mr. 

Ball is awav from home. 
A. ~Ir. Allison calls from two to three times a day and 

night. 
Q. How long has that been going ant 
A. I guess for five years .. 
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(Plaintiff's counsel moves to strike out the foregoing ques­
tions and answers because they are irrelevan~ to the issue in 
this case.) 

Q. Have you ever known Mrs. Allison to be looking for Mr. 
Allison when he was out with Mrs. Ball¥ 

(Question and answer excepted to on the ground they are 
irrelevant to the issue in this case.) 

A. I don't know whether he 'vas out with Mrs. Ball or not, 
but he could not be located. 

(Motion made by counsel for plaintiff to strike out the an­
swer as being irrelevant.) 

Q. Was l\1:rs. Ball in her home at the time Mrs. Allison 
could not locate Mr. Allison Y 

A. Yes, sir. 

(Question and answer excepted to by counsel for plaintiff 
and motion made to strike out the same for the same reason.) 

And further this deponent saith not. 

State of Virginia, 
County of Spotsylvania. 

VAN TRUSLOW, 
By the Commissioner. 

I, S. B. Coleman, a Commissioner in Chancery for the 
Circuit Conrt of Spotsylvania County, do certify that the fore­
going depositions taken in the case of Ball 1.1. Truslow, et als., 
were taken at the time and place as set out in the caption, all 
witnesses having been first duly sworn. 

This 28th day of May, 1934. 

Virginia: 

S. B. COLEMAN, 
Com'r in Chancery. 

In the Circuit Court of Spotsylvania County. 

And at another day, to-wit, on the 11th day of June, 1934-, 
came the defendant, Van B. Truslow, by counsel, and.:filed his 
exceptions to the report of Master Commissioner, S. B. Cole­
man, which said exceJ>tions are in the following words and fig­
ures: 
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page 204 ~ Virginia : 

In the Circuit Court of Spotsylvania County. 

Lucy Truslow Ball, et als., 
v. 

Van Truslow in his own right and as Executor of Silas B. 
Truslow, deceased, et als. 

To the report of l\faster Commissioner S. Bernard Cole­
man filed in this cause the undersigned, Van B. Truslow, 
excepts and for grounds of exception states the following: 

1. That under the provisions of the will of Silas B. Trus­
low that "Van B. Truslow shall have 171/? lots where he shall 
wish them except the three lots to the ho-use'', Van B. Trus­
low selooted among others Lots 29, 30 and 31, and the said 
Con1missioner should have reported that these three lots went 
to Van B. Truslow in pursuance of the aforesaid clause in 
the will of Silas B. Truslow. 

2. Van B. Truslow alleges in his answer that he made a con­
tract with Silas B. Truslo'v by 'vhich Van B. Truslow 'vas to 
furnish certain money to help ·build the filling station and was 
to be a partner in the said filling station 'vith his father dur-

. ing his father's life and the said filling station was to go to 
Van B. Truslow after his father's death, and it was shown 
by the evidence that Van B. Truslow paid in fulfillment of 
this contract certain sums of money, one of which being five 
·hundred dollars ($500.00) sent by cheek to finish the filling· 
station, that the said Van B. Truslow lived up to his part of 
the contract and performed it to such an extent that he 'vas 
entitled to have a Court of Equity declare specific perform­
ance on the part of Silas B. Truslow and for this reason Lots 
29, 30 and 31, on which the filling station is built, should have 
been awarded to Van B. Truslo'v by the Commissioner. 

3. That if the lots given to l\{rs. Lucy Ball by 
page 205 }- the will of Silas B. Tn1slow are sufficiently de-

scribed to be identified then under a proper con­
struction of the will of the said Silas B. Truslow Lots 32, 33 
and 34 are those described as ''on the south side facing north­
east and southeast''; as by this language he intended to dis­
tinguish between the corner of the block and those near the 
center, for in giving tw.o lots to his son, Claudie, he describes 
them as-'' on the west side southeast corner I give two lots 
to Claude Truslow". 

4. It is only in making the selection of the lots authorized 
by Silas B. Truslow, said Van B. Truslow selected and claimed 
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17% lots out of the 3_5 in which he had an undivided half in­
terest, and if he is denied the 171,4 lots selected by him, or 
any of them, he is still entitled to an undivided half interest 
in the entire 35 lots in Block 7. 

5. As a part of the alternative relief asked for in the an­
swer, Van B. Truslow should have credit for the money, to­
gether with interest, advanced to his father to help to pay for 
the filling station in case the Court should hold that he is 
not entitled to Lots 29, 30 and 31, on 'vhich the filling station 
is built, because this amount of money was paid to Silas B. 
Truslow about six months before his death and Van B. Trus­
low, being his E-xecutor and standing in a fiduciary relation 
toward his decedent, tlw statute of lin1itation did not apply, 
and he is entitled to the return of the prineipal as well as the 
interest. 

6. That Van B. Truslo'v should have had credit for the 
five hundred dollars ($500.00) he raised by g·iving deed of 
trust on his individual property and used in paying the debts 
of Silas B. Truslow, deceased, as this was a transaction in 
which the estate became indebted to the Executor, and the 
statute of limitations does not bar his clain1 for either princi-· 
pal or interest. 

7. Because no credit is given to Van B. Truslow for taxes 
paid by him on the estate of Silas B. Truslow from the time 
of the death of the said Silas B. Truslow until and includ­
ing the year 1933, through the tax receipt for the year 1933 
was put in the hands of the· Commissioner and the amount 
of the taxes for every intervening year is a matter of public 
record, available to the Commissioner. 

8. The Commissioner's statement of account shows that 
the estate of Silas B. Truslow 'vas indebted to Va11 B. Trus­
low as Executor in the sum of one hundred fifty two dollars 
and four cents ($152.04), but he is no,vhere given credit for 
this amount, and to this should be added fifty dollars ($50.00) 
covering the amounts paid to Thomas Truslow and Clay Trus­
low. 

9. That the rental allowance of seventy five dol­
page 206 ~ lars ($75.00) per month for the filling station is 

excessive in the light of the testimony before the 
Commissioner which shows that by far the larger portion of 
the rental paid by the Texas Oil Company was for the per­
sonal service of Van B. Truslo·w, who proved to be a very effi­
cient filling- station 1nanager, and the Commissioner's report 
in finding that Van B. Truslow should be charged with rent 
for five years did not deduct the six months, or more, during 
which his mother, Mrs. Susan Truslow, managed the filling 
station with the assistance of her daug·hter, now Mrs. Beulah 
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.Ashby, one of the parties to this suit, although the Commis­
sioner in his finding said that ~{rs. Truslow and her daughter,. 
Mrs . .Ashby, managed the filling station six months, or more, 
yet he places the entire rental against Van B. Truslow. 

10. That Van B. Truslow should have been allowed compen­
sation for the improvements put upon the property since his 
father's death, as in fact both he and Mrs. Ball construed the 
will as devising to Van B. Truslow the three lots on which the 
filling station is built-Lots 29, 30 and 31, and Mrs. Ball of­
fered to sell to Van B. Truslow the three lots given her un­
der the will for the price of $500.00 as testified to by Van B .. 
Truslow, and on cross examination lVIrs. Ball did not deny 
this, but merely said she did not remember. 

While it is true that tl1e question of specific performance of 
a parol contract is raised in this suit, nevertheless an action 
of ejectment might have been brought by Mrs. Ball against 
Van B. Truslow for the recovery ·of the lots on which the 
filling station is built, and, therefore, Section 2760 of the 
Code of 1904 is applicable to the instant case. 

Virginia~ 

VAN B. TRUSLOW, 
By G. _R. WALLACE, Atty .. 

In the Circuit Court of Spotsylvania County. 

And at another day, to-wit, on the 11th day of June, 1934~ 
the following· decree was entered, which said decree is in the­
follo,ving words and figures: 

page 207 ~ In the Circuit Court of Spotsylvania County~ 
Virginia, this June 11th, 1934. 

Lucy Truslow Ball, et aL, 
v. 

Van B. Truslow, in his own right and as executors of Silas B. 
Truslow, et als. 

DECREE. 

This Cause? coming on again to be heard on the papers for;. 
merly read and upon the Report of Master Commissioner in 
Chancery S. Bernard Coleman, filed be rein on May 30, 1934; 
and the ten days allowed by law for exceptions thereto to be 
had having elapsed and upon the exceptions thereto taken & 
filed by Van V~ Truslo'v~ 
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And was argued by counsel. 
Upon consideration whereof the Court doth adjudge, or­

der and decree that each & all exceptions to said report be 
& hereby overruled and said report be, and the same is 
hereby approved and confirmed. 

And it appearing to the Court that all proper parties are 
before the Court in this proceeding, the Court doth so ad­
judge, order and decree. 

And it appearing to the Court that Silas B. Truslow de­
parted this life August 26, 1925, testate, seized and possessed 
of certain real estate in Courtland Magisterial District, Spot­
sylvania County, Virginia, near the City of ~Fredercksburg, 
and on the plat and plan of von Schon & Garner, of the Fred­
ericksburg Development Company, said real estate is de­
scribed as follows : 

1. Lot 31, in Block 18 ; 
page 208 ~ 2. Lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 

14, 15, 16, 17, 18, 19, 21, 22, 23, 24, 25_, 26, 27, 
28, 2·9, 30, 31, 32, 33, 34, 35, and 36 in Block 7 . 

.. A.nd it further appearing to the Court that jn his last will 
and testament the said Silas B. Truslow provided: 

"If the place is not paid for my oldest son Van to do what 
he sees fit but if paid for Van B. Truslow shall have seven­
teen and a half lots where he shall wish them except the 3 
lots to the house at the death of my wife if she stay single 
go to Gracie Truslow my daughter and Bulah Truslow 
my daughter to do as they like except to sell if they wish to 
sell shall sell to my son Van and no one else the property 
given to them must not go out of the family.'' 

And it appearing to the Court that all of the property at 
the time of the death of the decedent had been paid for; 

And it appearing to the Court that the three lots to the 
house are designated on the aforementioned plat as Lots 26, 
27, and 28, in Block 7; the Court doth adjudge, order and 
decree that bv his said last will and testament .Silas B. Trus­
low devised and gave unto his two daughters, Gracie Trus­
low Haddock and Bulah Truslow Ashby, in fee simple, the 
said Lots 26, 27, and 28, in Block 7. 

And it appearing to the Court that his widow, Susan J. 
Truslow, remained single and departed this life September 
28, 1932, without having remarried after the death of the 
said Silas B. Truslow, the Court doth so adjudge, order 
and decree. 
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And it further appearing to the Court that the devise to 
the said two daughters was in fee simple, and that the pro­
vision in said will, ''except to sell if they wish to sell shall 
sell to my son Van and no one else the property given to 
them must not go out of the family'', is contrary to the gift 
in fee simple and therefore ineffective, and the Court doth 
further adjudge, order and decree that the fee simple title 
in and to the aforesaid three lots, 26, 27, and 28, in Block 
7, vests absolutely in said two daughters, Gracie Truslow 
Haddock and Bulah Truslow Ashby, free of any and all 
conditions and limitations. 

And it further appearing to the Court that 
page 209 ~ the said Testator, Silas B. Truslow, in his last 

will and testanwnt provides, ''on the South side 
facing· North E·ast and South East 3· three lots to my daugh­
ter Lucy Ball Truslow and no one else at her death to do 
as she please with them'' ; which according to its true in­
tent, meaning and purpose devises unto his daughter Lucy 
Truslow Ball Lots 29, 30, and 31, in Block 7, as shown on 
said plat ; the Court doth so adjudge, order and decree. 

And it further appearing to the Court that the said three 
lots, 29, 30 and 31, in Block 7, are the only lots belonging 
to Silas B. Truslow, deceased, meeting 'said description, and 
that said description fits, designates and identifies said three 
lots, and that the true intent, meaning and purpose of said 
will was to devise unto and vest the fee simple title in and 
to said three lots, 29, 30, and 31, in Block 7, in his daugh­
ter, Lucy Truslow Ball, the Court doth so adjudge, order and 
decree ; and doth further adjudge, order and decree that the 
said Lucy Truslow Ball is the owner of the fee simple title 
of said three lots, 29, 30, and 31, in Block 7, together with all 
improvements thereon, which includes the filling station known 
as the Truslow Filling Station. 

And it further appearing to the Court that in said will the 
Testator, Silas B. Truslow, provides, ''on the west side South­
east corner I give two lots to Claudy Truslow my son", which 
according to its true intent, meaning and purpose, devises 
unto Claudy Truslow Lots 35 and 36, in Block 7 according to 
said plat; the Court doth so adjudge, order and decree; and 
doth further adjudge, order and decree that Claudy Trusa 
low is the owner in fee simple of said two lots 35 and 36, in 
Block 7. 

And it further appearing to the Court that the said Testa­
~tor, Silas B. Truslow, in his said will provides, "and above 
him Northwest 3 lots to my son 1\{ack Duff Truslo·w'', which 
according to its true intent, meaning and purpose devises unto 
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Mack Duff Truslow Lots 1, 2, and 3, in Block 7, 
page 210 ~ according to said plat; the Court doth so adjudge, 

order and decree; and doth further adjuge, or­
der and decree that Mack Duff Truslo,,r thereby is the owner 
in fee simple of said three lots 1, 2, and 3, in Block 7 . 

.And it further appearing to the Court that the said Tes­
tator, Silas B. Truslow, in his said last will provides, "Van. 
B. Truslow shall have seventeen and a half lots where he 
shall wish them except * * «< ' '-''the remainder of six 
lots and a half is to be sold to pay my debts if any is owing 
and if none to be given over to n1y son Van B. Truslow to 
dispose of as he may sec fit only to go to looking after his 
mother and taking care of her''; and it further appearing to 
the Court that Silas B. Truslow owed no debts at the time 
of his death, and that the said Van B. Truslow looked after 
his mother and took care of her until her death, therefore 
the true intent, meaning and purpose of the said two provis­
ions devises unto Van B. Truslow the said 17% lots and the 
said 61;2 lots, aggregating 24 lots; the Court doth so ad­
judge, order and decree, and doth further adjudge, orer and 
decree that under theJast will and testament of Silas B. Trus­
low the fee simple title vests in Van B. Truslow to the follow­
ing Lots, in Block 7 : 

Lots Nos. 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
21, 22, 23, 24, 25, 32, 33, and 34. 

And it further appearing to the Court that Silas B. Trus­
low died seized and possessed of Lot 31, in Block 18, accord­
ing to the said plat of von Schon & Garner and that no dispo­
sition thereof was made under his last will and testament, the 
Court doth adjudge, order and decree that the said Silas B. 
Truslow died intestate as to said Lot 31, in Block 18, and that 
the same is inherited bv the statute of descents and distribu­
tions by his following children: Van Truslow, Ijucy_ Truslow 
Ball, Thomas Truslow, Clay Truslow, Gracie Truslow Had-

dock, J\IIack Duff Truslow, Claudy Truslow, and 
page 211 ~ Bulah Truslow Ashby, and that said children each 

have an undivided one-eig·hth in said lot. . 
And it further appearing to the Court that said lot cannot 

be partitioned in kind and in order to have partition and di­
vision thereof it is necessary that the same be sold and the 
proceeds divided, the Court doth so adjudge, order and de­
cree; and doth further adjudge, order and decree that C. B. 
Wallace and vVm. W. Butzner be, and they are hereby ap­
pointed Special Commissioners for the purpose, who are em­
powered, authorized and directed to sell said lot for cash at 
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public auction, in front of the Law Building, in Fredericks­
burg, Virginia, after advertising the time, place and terms 
of sale at least ten days by hvo insertions in the Free Lance­
Star newspaper, but before said Special Commissioners shall 
act they, or someone for them, shall enter into a bond with 
approved security before the Judg-e of this Court in the pen­
alty of $100.00 conditioned for their faithful performance of 
the duties as such 'Special Commissioners. 

And it further appearing- to the Court that Van B. Trus­
low, from the time of his father's death, August 26, 19·25, 
to the present time has occupied said filling- station and Lots 
29, 30, and 31, in Block 7, and has received appropriated to 
his own use the rents and issues therefrom and has paid 
nothing· to his sister, Lucy Truslow Ball, the owner, and that 
he is chargeable with a fair rental therefor for :five years 
prior to the institution of this suit, and that this suit was in­
stituted on 1\farch 20, 1933 ; 

And it further appearing from said report that $75.00 per 
month, or $900.00 per year, is a fair rental to be paid to the 
said owner, the Court doth so adjudge, order and decree; and 
doth further adjudge, order and decree that Lucy Truslow 
Ball do recover of and fron1 the said Van B. Truslow the 
sum of $5,600.00, ·with interest thereon at six per cent per 
annum frmn this date until paid; and the Clerk of this- Court 

is directed to forthwith docket this judgment in 
page 212 ~ Lien Docket of this Court. 

And it· appearing to the Court that Lucy Trus­
Io'v Ball is entitled to the possession of said Lots 29, 30, and 
31, in Block 7, the Court doth adjudge, order and decree that 
Van B. Truslow do surrender unto Lucy Truslow Ball the 
full and complete possession of said property and improve­
ments thereon on or before July 1, 1934, and shall pay her 
rental at the rate of $75.00 per month from this date until 
said possession of said premises is delivered to her. 

And it further appearing to the Court that Van B. Trus­
low as Executor of Silas B. Truslow, deceased, has not set­
tled his accounts as such, but thm·e has come into his hands 
the sum of $625.16, he is directed to forthwith settle his ac­
counts before S. B. Coleman, Comn1issioner in Chancery in 
this cause. 

And it further appearing- that there was a legacy of $25.00 
given unto Clay Truslow, and a like sum of $25.00 given 
unto Thomas Truslow in the last will and testament of Si­
las B. Truslow, deceased. but that the same has not been 
paid; the Court doth adjudge, order and decree that 9lay 
Truslow do recover of and from Van B. Truslow the sum 
of $25.00 with interest thereon at the Fate of six per cent per 
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annum from this date until paid; and the Court doth further 
adjudge, order and decree that Thomas Truslow do recover of 
and from Van B. Truslow the sum of $25.00 with interest at 
six per cent per annum from this date until paid. 

And the Clerk of this Court is directed to docket the afore­
haid judgments in the Docket Lien Book of this Court. 

And it further appearing to the Court that Wm. W. Butzner 
as Attorney for the plaintiff, should be awarded a fee of 
$250.00 for instituting and conducting these proceedings, to 

be chargeable against the interests of all parties 
page 213 ~ to this proceeding; the Court doth adjudge, or­

der and decree that said amount be paid to him 
and charged against the following parties in the following 
proportions : 

Van B. Truslow, 
Lucy Truslow Ball 
Gracie T. Haddock & Bulah Ashby 
Claudy Truslow & Mack Truslow 

8j16 
4/16 
3/16 
1/16 

$125.00 
62.50 
46.87 
15.63 

And the Court doth further adjudge, order and decree that 
S. B. Coleman, Commissioner in Chancery in this cause be 
paid the sum of $250.00; and the Court doth further adjudge, 
order and decree that the said fee to S. B. Coleman, Commis­
sioner in Chancery and the costs of these procedings be 
chargeable against and paid by the parties to this proceeding 
in the following proportions: 

Van B. Truslow, 8j16 
'Lucy Truslow Ball 4/16 
Gracie T. Haddock & Bulah Ashby 3/16 
Claucy Truslow & Mack Truslow 1/16 

and that the same, together with the aforementioned fee 
awarded to Wm. 'W. Butzner be a charge and a lien against 
the real estate belonging to the respective parties. 

The defendant, Van B. Truslow, signifying his intention of 
appealing l1erefrom, it is ordered that the execution of this 
decree be suspended for a period of 60 days, but before the 
said Van B. Truslow shall have the benefit of this order, he 
shall on or before June 20, 1934, file before the Clerk of 
this Court a suspending bond with approved security in 
the sum of $6,000, conditioned as the law directs. 

COPY 
page 214} August 1, 1934 

W. W. Butzner, Attorneys for Mrs. Lucy Truslow Ball, 
George Ball, Mrs. Beulah Ashby, Elwood Ashby, ·Mrs. 
Grace Haddock, Laurence Haddock: 
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Take notice that at three o'clock P. M. on Friday, August 
3rd, 1934, the undersigned will apply to A. H. Crismond, 
Clerk of the Circuit Court of Sposylvania County, V a., at the 
Clerk's Office of Spotsylvania County, for a transcript of the 
Record in the chancery cause pending in the Circuit Court of 
Spotsylvania County under the style of Lucy Truslow Ball 
and George Ball v. Van Truslow in his o'vn right and as 
Executor of Silas B. Truslow, deceased, to be attached to a 
petition to the Supreme Court of Appeals of Virginia for the 
purpose of applying for an appeal from the final decree ren­
dered by the Circiut Court of Spotsylvania County, Virginia, 
in said cause on or about June 8th, 1934. 

VAN B. TRUSLOW, 
By G. B.W ALLACE, Attorney. 

Service accepted ~ 

By Vv. W. BUTZNER, 
Attorney for Lucy Truslow Ball & George BalL 

(COPY) 

page 215 ~ Virginia : 

In the Clerk's Office of the Circuit Court of Spotsylvania 
County, on the 27th day of August, 1934. 

I, .A. H. Crismond, Clerk of the Circuit Court of Spotsyl­
vania County, Virginia, do certify that the foregoing is a 
true copy of the record in the case of 'Lucy Truslow Ball, 
et als., v. Van B. Truslo,v, et als., pending in the Circuit 
Court of Spotsylvania County, Virginia. 

I further certify that the said record was not made up and 
completed until the plai•ntiffs and ~Irs. Bulah Ashby, Grace 
Haddock & Claudie Truslo'v had received due notice of the 
making of the same and of the intention of the defendants 
to apply to the Supreme Court of Appeals of Virginia for 
an appeal and supersedeas therein, the said notice having 
been given unto \Villiam \V. Butzner, counsel of record for 
the plaintiffs. 

Teste: 

A. H. CRISMOND, Clerk. 

A Copy-Teste: 

.~L B. WATTS, C. C. 
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