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PETITION },OR WRIT OF ERROR AND SUPERSEDE AS'
..
TO ,JUDGMENT OF CIRCUIT COURT OF.
.
AOCOMACK COUNTY.

To ~be Honorable ,fustices of the Supreme Cou1·~ of Appea(s
· ·otVirginia·:·· ·
·
· , ,
· '1 •
.•
• , : ·: :·
•

_' I

Your petitioner, the State of Maryland, who sues ~or t}le use
of Ida May Joynes, widow of Henry T. Joynes, deceased, ·
William Thomas Joynes, son of said Henry T. J Qynes, deceased, Catherine Virginia Milliner, daughter of said Henry
T. J oyn~s, deceased, R0hert Elwood Joynes, Henry Townsend Joynes, Jr., and Hettie Sue Joynes, the last three being infant children of said Henry T. Joynes, deceased, respectfully represents that it is aggrieved by the final judgment and order entered by the Circuit Court of Accomack
County, Virginia, on the 27th day of June, 1939, in a certain
action instituted in said Court by Notice of Motion for J udgment, in which the said State of Maryland, for the use of Ida;
May Joynes and others was plaintiff and. Harvey T. Coard
was defendant. A transcript of the record in said action is
herewith presented .as a part of this petition. From said
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jµdgment, your petitioner prays a writ of error and super:
sedeas.
In this petition, the plaintiff in the lower court; the State
of Maryland, for the m:ie of Ida May Joynes and others will
be referred to as the plaintiff and the defendant in the lower
Court, Harvey T. Coard will be referred to as the defendant.
I

HISTORY OF THE CASE.
The plaintiff proceeded against the defendant by No.:.
tice of Motion wro1· Judgment, dated the 17th day of May,
1939, for the sum of Ten Thousand Dollars ($10,000.00),
for damages growing out of an automobile accident in which
Henry T. Joynes, the husband of Ida May Joynes, and the
father of "\Villiam ~Phomas Joynes, Catherine Virginia Milliner, Robert Elwood ~Joynes, Henry Townsend Joynes, Jr.,
and Hettie Sue Joynes, was killed. The said accident occurred in the City of Pocomoke, Worcester County, Maryland,
·on November 24, Hi38. The said Henry T. Joynes was, at
the time of JJis death, a resident of Accomack County, Virginia, and the defendant w110 owned and was at the time riding- in one of the automobiles involved in the accident, was
likewise n -resident of .Accomack County. Service of the
Notice of l\Iotion for ~Judgment was executed on May 18,
1939. A demurrer t.o said Notice of Motion for Judgment
on the grounds, first, that the case was not within the jurisdiction of the Courts of this State; and second, because the
Notice of Motion for ,T uclgment showed on its face such contributory negligence on the part of the deceased as to bar
recovery, was filed ou J mm 16, 1939, and was on that day overruled by the Court~ to which action of the Court, the defendant excepted:
The case then matured for trial on June 27, 1939. At the
conclusion of the plaintiff's evidence, the defendant moved
tho Court to strike out the evidence on the ground that no
ne~;Jigence had been slH)W_Il 011 the defendant~ an~ further that
the plaintiff's own witnesses showed negligence on the part
of the plaintiff. The Court sustained the said motion, to
which action by the Court, Counsel for the plaintiff objected
and excepted upon the grounds: first, that the evidence
showed sufficient. m~gligence _on. the part of the .defendant
to sustain a verdict for the plaintiff; second~ that the evi.:.
deuce did not show contributory negligence as a matter of
law, 1101· any. contributory_ .negligence, which woul~ bar re~
covery on behalf of the plaintiff,.. and that the_ sai~. actio~
by the Court, in sm~tai11ing the motion to strike the evidence;
ignored and failed to take into account the doctripe of last
2*
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clear chance. The Jury, with no evidence before it, brought
in a verdict for the defendant.
From this action of the Court, in striking the plaintiff's
evidence, and from the judgment, the plaintiff is now
3• petitioning the Supreme Court of • Appeals of Vir~a
for a writ of error and supersedeas.
'
STATEMENT OF FACTS.
The accident occurred in what is known as the thickly settled section of the City of Pocomoke, in Worcester County,
Maryland, on Novem her 24, 1938. For some time prior to
the accident, it had been snowing or sleeting, which had caused
the highway, upon which the collision took place, to be in a
precarious and dangerous condition. In addition to this, sleet
was constantly forming on the windshields of the automobiles
using the said highway, so as to make it necessary to use the
windshield wiper, and to at times stop and wipe the windshield by hand. Henry ~r. Joynes, the deceased, ·a man of
about forty-six years of age, had been proceeding down the
highway on Route l 3, in a southerly direction, in the thickly
settled section of Pocomoke City, Maryland, unaccompanied;
in an automobile owned by. him. The said street or· highway .
upon which he had been proceeding was thirty feet in width.
He stopped his automobile when said automobile was par- ·
allel with the street and approximately :five or six feet from
the right· sidewalk, along the edge of the said street or highway. The purpose of stopping the automobile was to wipe
his windshield because as he stopped the automobile, he got
out of the left-hand doo.e, and was standing either on the left,
running board or hy the edge of his said automobile on the ·
highway in the act of wiping; his windshield when he was
struck. and instantly killed by the impact of an automobile,
likewise proreeding in a southerly direction, which it later
turned out was being- driven by a Miss Margaret Hickman,
who was aecompaniecl by Harvey T. Coard, the defendant ·
and owner of the said m;tomohile. Prior to having been
struck, however, and wl:tile Mr. Joynes was standing either
on the highway b~Ride his car, or on the running board wip~
ing the wiml~hield of snme, two automobiles bearing Virginia licem;e~r reined over and passed the said Henry T.
Joynes and his automobile without difficulty. The point of
impact on the Joynes c.ar was from the left rear fender to
the tail light, and on the Coard car, from the right front head.:.
lig·ht to the edge of the right fender.. After the impact, the
Coard car crossed the ~treet, struck the curb on the eastern
side of the street, returned across the street, and finally came
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to rest lodged in· a tree across the western· side of the side..
walk. The car operated by the deceased was knocked
4• ahead from ten •to fifteen feet by the impact; and Henry
T. J oynos, the deceased, was found parallel to the street
or highway in between the car formerly operated by him and
the car owued by the defendant, the last-mentioned automobile being opproximately twe~ty-:five feet South or in front
of the Joynos autoll16bile. Henry T. Joynes was killed in. stantly by the impact.
· ·With the exception ·of the occupants of the car owned by
Jhe defendant, there apparently was but one eyewitness to
the collision, who was "'illiam E. Myers, of the City of Pocomoke, Maryland. Myers was offered as a witness on behalf of the ,plaintiff, and testified in substance that he was
proceeding on foot in a southerly direction on the sidewalk
on the W(~storn side of said street or highway in Pocomoke
Oity, Maryland, a.t apprc,ximately 11 :00 o'clock at night, on
November 24, 1938, when his attention was attracted to an
automobile, traveling in the same direction in which he was
going, at about ten or twelve miles an hour. He testified
that the car came to a complete stop and only a few feet
ahead of him, and that the driver of the automobile got out,
reached in his pocket to get a handkereJiief, and started to
wipe his windshield. ,vhile the occupant of the car was thus
engaged, two, automohilrH pulled to the left side of the street
or highway and passed, likewise going Jn a southerly direction. The f.wo right-hand wheels of the car, which had
stopped, were approximately five or six feet from its right
or western curb of the l1ighway. · He further testified that
he saw the i-cflection of lights on the back of the parked car,
and upon g-Jaricing a round,. judged the said car making the
reflection to be approximately sixty feet away from the parked
·oar, travelin~· in a ~outherly direction also. The car thus
approaching·, which it later developed was the car owned by
the defendant, proce(~ded in a southerly direction, and the
· first indication tha.t the driver of same saw the parked automobile was wh~n .:1 woman screamed and the wheels of the
oar were cut to the left. At this time, the approaching automobile was within three or four feet of the parked car, and
appa1·ently too close to prevent a collision. The estimated
speed of the defendant's automobile at the point of impact,
was twenty-tlve miles an hour. The impact knocked the car,
which it later developed had been operated by Henry T.
Joynes, deceased, forward from ten to fifteen feet, and knocked
Henry T. Joynes several feet in front of where his aua• tomobile came to rest. *The defendant's automobile
skidded ncross the street, struck the curb on the left or
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ea!,tern side of the highway, and then skidded back across the
street, over a curb 71~ inches in heigh!, the si_dewa~ ~d came
to rest lodged agamst a tree approximately twenty-five ·feet in front of the Joynes car.. Myers further testified that there
were no approac4ing vehicles on the highway· at the time~
which would prevent the operator of the Coard car from driv..
ing to the left of the Joynes car, and passing said car in safety,.
Crawford B. Hilhnan, a Deputy Sheriff of Worcester
County, Maryland, arrived at the point of collision about
11 :00 o'clock,, and f ouncl the front wheels of the J <>ynes car
up against tlte curb, wit1t the rear wheels stuck out a little
way in the street. The Coard ear had crossed the sidewalk,
after going up on a sidewalk curb of 7% inches., and lodged
.against a tre~ on the right or western side of said highway.
The distance between th.c two automobiles was approximately
twenty-five feet, wlth tlte Coard car being to the south. Henry
T. Joynes wus found between the two automobiles somewhat
closer to the automobile formerly operated by him, and- was
dead at th'-' time Hillman arrived at the scene of the col.;
lision.
·
A. W. Bdtting·ham, the Chief of Polic,e for the City of Po:.
comoke City,·Maryland, was likewise called as a witness, ·and
he testified ln substance that he was called to the scene of
the collision from n local garage, and that due to the condition of the weather, he did not exceed twenty miles.
hour
in driving· to the Haid point of collision.
It was further broug·llt out in the evidence that the point
of coUision was in the thickly settled section of the City of
Pocomoke, .l\Iaryland, where the speed limit as set forth by
i·oad sign~ was twenty miles per hour..

an

ASSIGNMENTS OF ERROR.
The action of the Court in striking out plaintiff's evidence,
on the following grounds!
1st. Bl~cause ~ald evidence shows sufficient negligence
on the part of the ,,.;defendant to sustain a verdict for the
plaintiff.
2nd. Because said evidence does not show cont.ributory
negligence as a matter of law, nor any contributory negligence which would bar recovery on behalf of the plaintiff..
· 3rd. Because the Court's action in sustaining said motion
ig·nores anrl fails to take into account the doctrine of last
clear chance.
6•
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ASSIGNMlDNT·OF ERROR NO. 1.
The aooident in question occurred in Pocomoke City, Worcester County, Ma1·yland,. and suit was instituted on behalf
of Ida M.ay ·Joynes, widow of the deceased Henry 'I'. Joynes,
and their children, in ac,~rdance with the p.rovisions of the
.wrongful death statutes of the State of Maryland. Said statutes so far as are here relevant,. provide that:
"Whenever the death of a person shall be caused by
wrongful act, neglect or default, and the act, neglect or de- ·
fa ult is such as would, if death had not ensued, have entitled
the party injured to maintain an action and recover damages
in :respect thereof, the person who would have been liable if
death had not eusued, or the Executor or Administrator of
the said person who would have been liable in case of the
death of the said person who would have been liable, shall be
liable to an a~tion for damages notwithstanding the death
of the person injured. and although the death shall have
been caused under such circumstances as amount in law· to
a felony; provided however,. that any such action against
the Executor o:r .Administrator of the said person who would
have been liable1 shall be commenced within six calendar
months after the death of the said person, who would have
-been liable.',
- ·
0

'' Every such action shall be for the· benefit of the wife, husband, parent and child of the person whose death shall have
been so caus~d, and shall be brought by and in the name of
the State of Maryland for the use of the person entitled to
damages; and in every such action, the jury may give such
· damages as they may tllink proportioned to the injury resulting from such cleath, to the parties, respectively, for whom
and for who~e benefit snch action sha11 be brought, and the
·amount so recovered, after deducting the costs not recovered
from the defendant, ~hall be divided among the abov~-mentioned parties- in such shares as the jury, by their verdict,
shall find nnd direct; provided that not more than the one
action shall lie for and in respect of the same subject matter
of complaint; and that every such action shall be commenced_
within twelve calcmdar months after the cleath of the deceased person.:'
In compliance therewith, the action was brought in the
· name of the State of Maryland for the use of the widow
7* . of the deceased and their children, *who are entitled to
damages. In the Notice of Motion for Judgment filed by
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the State of Maryland for the use of the parties entitled
thereto, the Statute law of the State of Maryland was alleged,:·
. and by a stipulation between Counsel for plaintiff and defend:'
ant, was agreed to be the Statute law for the State of Maryland on November 24, 1938, at the time the collision occurred;'.
Said Statute law, which is fully set out in the said Notice
of Motion for Judgment, provided among other things, that:
''No person shall operate a motor vehicle of any kind, as
defined in this sub-title, ov:er any public highway of the State
recklessly or at a rate of speed greater than is reasonable
and proper, having regard to the width, traffic and use of the
highway, or so as to endanger the property and life or limh
of any. person, • • • . ''
;
· That ''No motor vehicle shall be operated upon any public
highway of this State at a rate of speed exceeding twenty
miles an hour in the thickly settled or business parts of cities,,
towns and villages, • • • ''·
That '' Every vehicle, including motor vehicles and horsedrawn vehicles, operated or driven on the public highways··
of the State, at any time when .there is not sufficient daylight to render clearly discernible a person, vehicle or other
substantial object on the highway at a distance of two hun-·
dred (200) feet ahead, shall be provided with lights, as hereinafter provided of sufficient power and so adjusted and"
operated as to enable the operator or driver to proceed with
safety to himself and the other users of the highways under
all conditions of light, road and weather, * * * " .

.J"

<

Counsel for the plaintiff earnestly contend that the evidence showed negligence on behalf of the operator of the au-·
tomobile, at the time owned by and being ridden in by Harvey
T. Coard. By sustaining the motion made -by the defendant
to strike out the evidence on the ground that no negligence
had been shown on the defendant, the Court failed to take
into consideration the condition of the highway, its ,use and
traffic, and the rate of speed which the defendant's automobile was proceeding·, up to and including three feet of the
point of collision. The only eyewitness, William E. Myers,
testified when asked what kind of a night it was, that it was
"rd.ugh, sleety, snowing, raining, blowing a little, freezing''
(M. R., p. 11). Later in his testimony:
'' Q. About how fast would you say the Coard car was going at the tiri.1e it hit the Joynes car?
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"A. Well, from the time I glanced over my shoulder and
saw the car coming, roughly calculating, aro~d twenty-five
miles
.
,,an hour.'' ( M. R., p. 15.)
•rn· addition to this, the evidence as to the physical
facts as brought out by Deputy Sheriff Crawford B. Hillman and William E. Myers, are to the effect that the automobile owned by the defendant, after strikin,q the Joynes car,
crossed a thirty-foot highway; went on a 7% inch curb; again
crossed the thirty-foot highway; jumped a 7% inch curb,
crossed a six-foot sidewalk, and lod'ged into a tree in such a
manner that Deputy Sheriff' Hillman stated ''It was wrapped
around the tree". This distance was traversed after the
Coard car had struck the parked J oy~es car and knocked
it a distance of approximately ten or fifteen feet. It is res.pectfully submitted that this evidence of the only eyewitness and of. the physical facts, clearly indicate that the
. motor vehicle owned by Harvey T. Coard was negligently and
recklessly being· driven at a rate of speed greater than was
reasonable and proper, having regard to the width, traffic
and use of the highway, and was being so driven as to likely
endanger the property and. life or limb of any person. Iu
addition to this, according· to the only evidence offered, the
automobile was exceeding the speed limit in the thickly settled
or business part of the City of Pocomoke, Maryland.
lu addition to this, William E. Myers, the only eyewitness,
testified as follows :
8*'

'' Q. How close would you say the Joynes car was to the
Coard car before there was any indication that the driver
or operator of the Coard car saw the Joynes car?
'' A. Well, it looked to me like she was three or four feet
when she saw the car. When the scream came and she cut
the wheel.
"Q. Up to that point had there been so far as you were
able to notice any change in the speed of the Joynes car f
'' A. I hadn't noticed it.
"Q. What was the first indication that you had that the
driver of the Coard car sa:w the Joynes car?
'' A. I figured she had seen it just about the time she
screamed.
_ "Q. And at that time the two cars were only three or four.
feet apart?
'' A. That is a rough estimate. That is the way it looked
to me." (M. R., pp. 14 and 15.)
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This uncontradicted evidence necessarily leads to the
~* conclusion that *either the motor vehicle was bot

equipped with lights of sufficient power or so adjusted
as to enable the operator or driver to proceed with safety.
to himself and other users of the higl1way '' under all c.ondi- ·
tions of light, road and weather", or to the conclusion ·that
the operator of the said motor vehicle was not keeping a ..
proper lookout.
For the fore going reasons, it is earnestly contended that
the evidence does show s:nfficient negligence on the part of
the defendant to sustain a verdict for the plaintiff, and that
the Circuit Court for the County of Accomack erred in striking out the said evidence on the ground that no negligence had
been shown.
ASSIGNME.NT OF ERROR NO. 2.
In sustaining the motion made by the defendant to strike
the plaintiff's evidence because said evidence showed contributory negligence as a matter· of law, which would bar
recovery on behalf of the plaintiff, it is here earnestly contended that the Circuit Court of the County of Accomack
committed reversible erro_r.
According· to the evidence of Myert,, the automobile operated by Henry T. Joynes, the deceased, came to a complete stop with the right wheels of said automobile between
five and six feet of the right curb, along said highway. The
Depnty Sheriff, Hillman, testified that the street at the point
of co11ision was thirty feet wide. Assuming that the automobile was of the usual width of approximately six feet, this
would l1ave placed the deceased himself not farther than
twelve feet from his right or the western curb of said highway~ In other words, the deceased, who was wiping the
windshield of his automobile at the time he was struck, was
within twelve feet of the right or western curb of said highway, leaving· approximately eighteen feet on his left or the
eastern curb of said highway unobstructed. How can it be
said, therefore, as the Circuit Court in effect did say, that
the deceased was guilty of contributory negligence in this respect, which would bar recovery on behalf of tl1e plaintiff?
It is true that Myers did not see any red tail light on the
,Joynes automobile, but in the lig·ht of the evidence of Ida May
Joynes, widow of deceased, and of the evidence of
10* Deputy Sheriff Hillman, his evidence in this respect
•cannot be taken as conclusive. Mrs. Joynes testified
that the rear tail light was bttrning· when the deceased left
home, and Deputy Sheriff Hillman testified that because of

10
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the damaged condition ·of the rear of the Joynes automobilep
it was impossible to ascertain at the time of his investigation
whether or not the rear· tail light had been working. It is
submitted that whether or not the tail light was lit at the
time of the.collision, in the light of tbat evidence was a question fo~:the .Jury. Even if the Jury established the fact that
the tail·light was not burning at the time of the collisionwhich it of course did not have an opportunity to do-the
Conrt could not properly have :ruled as a matter of law that
this neglect made the deceased guilty of such contributory
negligence as would bar a recovery in this case. .See L. F ..
Pratt and IJfelvi·n 0. PoweU v. Janie F. Miles, an infant, etc.,
166 Va. 478.

ASSIGNMENT OE" ERROR NO. 3.
Even admitting, which we do. not admit for the foregoing
reasons, that the deceased Henry T. Joynes was guilty of
negligence, it is the contention of the plaintiff that he was
not guilty of any negligence, which would bar a recovery
in this easer For the sake of argument, we will assume that
the deceased, Henry T. Joynes, was guilty of negligence in
so parking his automobile and in not having a tail light burning at the time of the collision. As we see it, the question
would then be, was the negligence of the deceased the contributing, proximate cause of the accident T If it was not,
the deceased was guilty of no negligence which would bar a
recovery on behalf of the plaintiff in this case. In Pratt v.
. Miles, 166 Va. 478, the Supreme Court of Appeals of Virginia,
speaking through Justice Eggleston, passed upon similar
qnestions to those involved in the instant case. In· that case
an automobile collided with a parked motorcycle, which was
stopped at a street intersection. The plaintiff there contended that the motorcycle was not equipped with a rear red
light and that th~t was the proximate cause of the collision.
The defendants, however, contended, as we are here contending, that the failure of the automobile driver to keep a
proper lookout was the proximate cause of the accident.
Passing upon this question, the Court said as follows:
11*

•"Under these circumstances we think it is clear that
there was no causal connection between the failure of
the motorcycle to have the required red light and the accident; that is, that such failure was not the proximate cause
of the collision. If the driver of the car did not see the motorcvcle and side-car standing in plain view in this brightly
lig·hted scene, how can it be said that he necessarily would

-

State of Maryland, etc., v. Harvey T. Coard.

· 11

have observed the red light which he claims was lacking!
Would he have seen a pedestrian crossing at the intersection Y
It is apparent that the failure of the driyer to keep a proper
· lookout was the real, that is, the proximate, cause of
this collision. ' '
·
The only possible distinction between the facts in that case
and tho~e of the instant case was that in the latter, it was
not brought out in the evidence that the street was brightly
1ighted at the point of collision. It must be remembered, how~
ever, that the Pratt c~se was permitted to go to the Jury,
while in the instant case, the Court ruled that the deceased
was guilty of such contributory negligence· as would bar a
recovery as a matter of law. It is of course possible that a
Jury would find that the parking of the deceased's automobile and the absence of a rear light, if they believe same was
not lit, was the proximate cause of the accident, but we
earnestly contend that this was a question for the Jury to
pass upon with proper instructions from the Court.
The Court by striking· the evidence in the instant case, ignored and failed to take into account the doctrine of last
clear chance, which we respectfully imdst was a question for
the Jury. It would seem to be well settled that if the operator of the Coard automobile saw o.r should have seen by the
exercise of reasonable care, the deceased, Henry T. Joynes
in his peril in time to avoid the collision, and failed to do so,
the deceased would not be guilty of any negligence which
would bar a recovery.
To summarize the evidence in this connection briefly, the
deceased apparently never saw the Coard automobile, which
was due to the fact that he was wiping the windshield of his
automobile prior to and at the time of the collision, with his
automobile's body blocking· his vision· of approaching traffic.
William E. Myers, the only eyewitness, testified that he saw
the reflection of the lights of the Coard car on the Joynes
car when said car was apparently sixty feet from the Joynes
car, approaching· at approximately twenty-five miles an
hour. He further testified that the operator of the Coard
car apparently did not see the ,Joynes car until *within
12* three or four feet of it (MS. R., pp. 13 and 14). Yet,
upon this evidence, the Circuit Court ruled as a matter
of law that the operator of the Coard car neither saw nor
was under any obligation to see the automobile of the deceased in time to a void the collision. It is respectfully submitted that in so ruling, the Circuit Cou~·t plainly erred.
For- the reasons hereinbefore stated, and for others apparent from the face of the Record, your petitioner prays
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that a writ of error and supersedeas may ·be gTanted to the
JU.dgment herein complained of, and that said judgment may
be reversed and remanded.
Counsel for the petitioner desire to state orally their reasons for reviewing· the decision complained of.
Your petitioner respectfully states to the Court that a copy
of this petition was delivered to H. Ames Drummond, one of
counsel for the defendant in the trial court, in person on Sep~
tember 23, 1939. Your petitioner further begs leave to adopt
this Petition as their Brief, with liberty to file a Supplemental Brief at the proper time if th_ey be so advised.
Respectfully submitted,
STATE OF MAR,YLA~D, FOR THE USE OF
IDA MAY JOYNES, WIDOW OF HENRY
T. JOYNES, DECEASED, ET ALS.,
By Counsel.
JEFF F. WAhTER,
per J.B. M.
J. BROOKS MAPP,
WILLIAM KING MAPP,
Counsel.
We, J. Brooks Mapp and William King Mapp, both of Keller, Accomack County, Virginia, Attorneys duly qualified to
practice in the Supreme Court of Appeals of the State of
Virginia, and practicing in said Court, do hereby certify that
in our opinion the judgn1ent complained of ought to be rev~we~
·
·
Given under our hands this 23rd day of September, 1939.
,J. BROOKS MAPP,
WILLIAM KING MAPP,
Attorneys practicing in the Supreme Court
of Appeals of Virginia.

Rec'd September 25, 1939-.
M. B. WATTS, Clerk.
Received Oct. 26, 1939.
C. VERNON SPRATLEY.
November 15, 1939. V{ rit of error and su,pers,edeas awarded
·
by the Court. Bond $300.

M. B. W.
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RECORD.
VIRGINIA.:
Pleas before the Circuit Court for the County of Acco·mack, on the 27th day of June, A. D., 1939:
Be It Remembered that heretofore, to-wit:

In the Clerk's Office of the Circuit Court for the County
of Accomack, on the 20th day of May, 1939, the following
notice was returned:
Virginia:

In the Circuit Court for the County of Accomack..
State of Maryland for the use of Ida May Joynes, widow of
Henr:y T. Joynes, deceased, William Thomas Joynes, son
of said Henry T. Joynesz deceased, Catherine Virginia
Milliner, daughter of said Henry ,T. Joynes, deceased,
Robert Elwood Joynes, Henry Townsend Joynes, Jr., and
Hettie Sue Joynes, the last three being infant children of
said Henry T. Joynes, deceased, Plaintiff,

v.

Harvey T. Coard, Defendant.
NOTICE OF MOTION FOR JUDGMENT.
To Harvey T. Coard, a citizen and resident of the County of
Accomack, in the State of Virginia:
You are hereby notified that on the 5th day of June, 1939,
that being the first day of the June term of said Court for
the year 1939, or as soon thereafter as same may be heard
lly the Court, the undersigned will move the Circuit Court for
the County of Accomack, at the Courthouse thereof, for a
judgment against you in the sum of Ten Thousand. Dollars
($10,000.00), with lawful interest thereon from November 24,
1938, together with costs incident to this proceeding, all of
which is due and owing by you to the undersigned for this,
to-wit:
pag·e 2 ~

That on or about the 24th day of November, 1938,
in the night-time of that day, a motor vehicle owned
by you and driven at your request and in your behalf by
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Margaret E. Hickman, your duly authorized agent, in which
automobile, you were at that time riding, was proceeding in a
general easterly direction O'.!). the Main State Highway, passing through Pocomoke City, Worcester County, Maryland;
that Henry T. Joynes, husband of the said Ida May Joynes,
and father of the said William Thomas Joynes, Catherine
:Virginia Milliner, Robert Elwood Joyne~, Henry Townsend
Joynes, Jr., and Hettie Sue Joynes, was at that time standing on the left running board of a automobile owned by
him, the said Henry T. Joynes, wiping· the windshield of his
said automobile, which automobile was standing still, likewise facing in a general easterly direction on said Main State
Highway in said Pocomoke City, Maryland, the automobile
of the said Henry T. Joynes bei:Jlg to the right or southern
side of the center of said Main State Highway, at the time
and place of said collision; that at a point on said Main State
Highway approximately 400 yards West of Pocomoke City
High School, said point being• within the corporate limits of
said Pocomoke City, Maryland, the automobile owned by you,
as afore said, neglig·ently, as will be hereinafter set forth in
detail, ran into and against the said automobile, on the run""
ning board of which the said Henry T. Joynes was at that
time standing, as aforesaid, and as a direct result of said
collision, caused by your negligence and by the negligence of
your duly authorized agent, Margaret E. Hickman, the said
Henry T. Joynes was knocked and thrown from the running
board of his said automobile upon the paved part of said
Main State Highway, and was instantly killed.
At the time of said collision, resulting· in the
page 3 ~ aforesaid death of the said Henry T. Joynes, the
Statute Law of the State of Maryland, among other
things, provided as follows:
1st. That "No person shall operate a motor vehicle of any
kind, as defined in this sub-title, over any public llighway of
the State recklessly or at a rate of speed gTeater than is reasonable and proper, having regard to the width, traffic and
use of the highway, or so as to enda11ger the property and
Iife or .limb of any person, or without due regard to wear
upon said highway, so as not unnecessarily or unreasonably
to damage the same provided that nothing contained in this
sub-section shall apply to the owner or operator of any traction engine used exclusively for propelling agTicultural or
farming implements not designed for hauling purposes on
account of its driving wheels being equipped with standard
cleats''.
2nd. That "No motor vehicle shall be operated upon any
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public highway of this State at a rate of speed exceeding
twenty miles an hour in the thickly settled or business parts_
of cities, towns and villages, or twenty-five miles per hour
in the outlying or not thickly settled parts of cities, towns or
villages'';
3rd. That "All vehicles, motor, horse-drawn or otherwise,
being tlriveh upon the highways of this Sta.te shall at all times
keep to the right of the center of the highway: upon all high-:
ways of sufficient width, except upon streets or roads where
traf.fic is permi'tted to move in one direction only, and e%cept
when overtaking and passing another vehicle, and unless it is
impracticable to travel on such side of the highway, and in
rounding curves shall keep as far to the right of the center
of the road as reasonably possible; and any vehicle overtaking another going in the same direction shall pass
page 4 ~ to the left of the vehicle so overtaken, provided the
way ahead is clear of approaching traffic and the
oper~tor signals the v:ehiole i_nteilded to be passed by the use
of his horn dr other signaling device, and that no vehicle
shaU pass another from the rear at tl~e tQp or near the top
of a hill or on a curve where the view ahead is in any wise obstructed, or while the vehicle ahead is crossing an intersecting highway or any steam or electric railway crossing; any
vehicle so overtaken shall promptly, upon signal, turn as far
as reasonably possible to the right in order to allow free
pa~sage on the left''.
4th. That '' Eyery motor vehicle. except tr:#lers .and sjd~~ars, wh.ile in use ori the public _highways of this State; shall
be. proviqed with adequate. brakes".
.
.
5th. That "Every vehicle, including· moto~· vehicles .and
horse-drawn vehicles,. operated or driven on the publi~ highways of the State, at any time when there is not sufficient
daylight. to render ~learly discernible a persQn, vehicle, or
other substantial obje_ct on the highway f.!,t a dist~nce of two
hundrecl (200) fe~t ~head, shall be provided with lights, as
hereinafter provided of sufficient power atid so adjusted
and operated as to enable the. operator or driv~r to proceed
with safety to himself and other users of the highway~ under all conqitions of _light road ai:id weather, pi:orjded, however, that the f ollo,ving classes of vehicles s}lall display ~nd~r the above conditions not less than the lights specified, towit:
. ( ~) Motor vehicies, .other than the specific ciasses. here-ipafter enumerated, shall be provided with two white or
. tinted lights, other than red, of approximately equal and of
not less than ten candle-power mounted on opposite sides and
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visible from the front for a distance of two hundred (200)
feet and one red light yisible from the rear for a
·
page 5 } dis~nce of 200 feet; * * • . ''
6th. That ''Whenever the death of a person shall be caused
by wrongful act, neglect or default, and the act, neglect or
default is such as would, if death had not ensued, have entitled -the_ party injured to maintain an action and recover
. damages in.r~~pect1 thereof, .the person who would have been
.. liable .if death liad riot ensued, or the Executor or Administrator· of the said person .who would have been liable in case
of the.death· of the said per.son· who would have been liable,
shall be liable' to an action for damages ·notwithstanding the
death of the person injured, and although the death shall
have been caused under such circumstances as amount in law
to a felony; provided, however, that any such action against
the Exeeutor or Administrator of the said person who would
have been liable shall be commenced within six calendar
months after the death of the said person, who would have
been liable''.
7th. That "Every such action shall be for the benefit of
the wife, husband, parent and child of the person whose
death shall have been so caused, and shall be brought by and
in the name of the State of Maryland for the use of the person entitled -to damages; and in every such action, the jury
may give such damages as they may think proportioned to
the injury resulting from such death, to the parties, respectively, for whom and for whose benefit such action shall
be brought, and the amount so recovered, after deducting the .
costs not recovered, from the defendant, shall be divided
among the aboye-mentioned parties. in such shares as the jury,
by their verclict, .shall find anq direct; provided that not more
.th'an the, 1one ·actiori1 shall lie for and in respect of
: page.6 ~- thq_.~a~e_' sub~ect .m~t\er. of complaint? ~nd that
.
every such ·action shaJ.l. be commenced w1thm twelve
calendar months after the death of the deceased person".
:1

;

-:.

.. J

It likewise became, and was yo1,.1r duty and the duty of your
said ag·ent~ Ma1:ga:ret E. Hickn;i.a.~, prior to and at the time
of said collision, to keep a reasonable and proper lookout
_
ahead.· The point of collision above ref erred to was in the thickly
settled part of Pocomoke City, Maryland; at said point of
collision, traffic· was permitted· to move in both directions,
and the Main State Highway or street at said point of collision, and for a lon~ way E~st and West of said point of
collision, was approximately thii'ty feet and two inches wide.

1-:
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It, therefore, became and was your duty and the duty of
your duly authorized agent, Margaret E. Hickman~ prior toand at the time and place of said collision., to operate th.i-aforesaid automobile owned by you and at .that time oper-ated by said Margaret E. Hickman, your duly authorized
agent, with reasonable care and at a rate of speed not greater
than was reasonable and proper, having due regard to the·
width, traffic and use of the highway, and to so operate said
automobile as not to endanger the property, life and limb
of ap.y person; it likewise was your duty and the duty of
your said agent, Margaret E. Hickman, at the time and place
of said collision, to operate your said automobile at a speed
not to exceed twenty miles per hour; and it likewise was
your duty and the duty of your agent, Margaret E. Hickman,
at the time and place of said collision, and prior thereto, when
overtaking another vehicle going· or parked, facing in the
same direction, to pass to the left of the vehicle so
pag·e 7 } overtaken or parked, after signaling the vehiele to
be passed by the use of the horn or other signaling
device on your said automobile; and it likewise became and
was your duty and the duty of your agent, J\tlarg·aret E. Hickman, prior to and at the time of said collision, to have your
said automobile provided with two white or tinted lights,
other than red, of approximately equal and of not less than
ten candlepower mounted on opposite sides and visible from
the front for a distance of two hundred (200) feet, and of
sufficient power and so adjusted and operated ·as to enable
you and the said Marg·aret E. Hickman, your agent and driver
of your said automobile, to proceed with safety to herself,
to the said Henry T. Joynes and other users of the highways under all conditions of light, road and weather; it likewise became and was your duty and the duty of your duly
authorized agent, Margaret E. Hickman, prior to and at the
time of said collision, to keep a reasonable and proper lookout ahead; and it likew}se 1?ecame and was your duty and
the duty of your duly authorized agent, the said Margaret E.
Hiclanan, just prior to and at the· time of said collision, to
apply the brakes on your said automobile when you saw there
was danger of a collision between: your said automobile and
the automobile of the said Henry T. Joynes, upon the run11ing· board of wl1ich he was at that time standing.
And yet you and your agent, Margaret E. Hickman, disregarding each and all of your and her above duties, at the
time of and just prior to the tini'e of the collision herein referred to, n~gligently operat~d your said automobile on said
public highway recklessly-and.at a rate of speed greater than
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was reasonable and proper, having regard to the
page 8} width, traffic and use of the highway, and in such
~· manner as to endanger the property and life and
limb of the :s~id. Henry T. Joynes; and you and your said
agent, Ma:rg{l~t. ·E. Hickman, at the time of and just·· priOT
to the time ·of·-~aid collision; negligently operated yoor said
automobile upon said publie highway at a fate of speed e:x:..:
ceeding twenty miles an hour, and likewise at a rate of speed
exceeding twenty-five miles an hour; and yon and your said
agent; the s·aid Margaret E.· Jjickman, upon overtaking the
automobile of the said Henry T. Joynes, at the time and place:
of said co'l~sion, upon the running .board of which automo-=
bile tlie said Henry 'I'. Joynes· was at that time standing, wip..:
ing his windshield, negligently failed. to pass to the left of
said automobile, and negligently failed to signal the said
Henry T. Joynes that you .intended to pass, by the use of your
horn of by other' signaling device; .and you and- your said
agent, Margaret ~- Hickma~, likewise negligently,. prior· to
and at the time of said collision, failed to have your said automobil~ provid~q with adequate brakes; and you and your=
agent, the said Margaret E .. Hickman, likewise prior to and
at the time a;nd place of said collision, negligently failed tQ
have your said automobile provided with two white or tinted
lights, other than red, of approximately eqnal and not less
than ten candlepower mounted on opposite sides and visible
from the front for a distance of two hundred (200) feet, a.nd
so adjusted and operated as to enable the said Marg:,tret
E. Hickman, vour agent, and at that time operator and driver
of your automobile to proceed with safety to herself, to the
said Henry T. Joynes and other users of the highway unde1·
all conditions of light, road and weather; and you and yom.:
. said agent, the said Margaret E! Hickman:, likewise
page 9 } negligently. failed to apply the brakes ori your au..:
toinobile wh~n you ~nd the said ¥argaret E. Hickinail, your agent, as afore said, saw, or by the exercise of re~-:=
sonable ~are, should have seen, the automobil~ of th~ ~aid
Henry T. Joynes; and yon and your Ageiit, the :;;aid M;ar·.;
garet E. Hic}{man, prior to and at the time of .said ~ollision,
likewise negligently failed to keep a reasonable and proper
lookout ahead.
.
.
.
_
.
Prior to and at the time of said collision, .the said Henry
T. Joynes was without negligence of ariy kind what.soeve1~,
and his said automobile, upon the running J:>oard o.f whicl(
he was standing at the time and place o, sa:id collisiqn, had .
been stopped, and was then standing still, for· a lawful and
proper purpose, and was on the right or Southern side of
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the center of said Main State Highway or street, at the time
·
and place of said collision.
The said Ida May Joynes is the widow of the said Henry
T. Joynes, the said William Thomas Joynes, Catherine Virginia Milliner, Robert Elwood Joynes, Henry Townsend
Joynes, Jr., and Hettie Sue Joynes are the children of the
said Henry T. Joynes, the last three of said children being
infants of the ages sixteen, twelve and nine years, respee.tively. The father and mother of the said Henry T. Joynes
are both -dead.
As a direct and proximate result of your negligence, and
of the negligence of your agent, the said Margaret E. Hickman, the said Henry T. Joynes was instantly killed, by reason of which the said Ida May Joynes, widow, William
Thomas Joynes, Catherine Virginia Milliner, Robert Elwood
Joynes, Henry Townsend Joynes, Jr., lg!d Hettie Sue J oyries,
children of the said Henry T. Joyneshave been damaged to
the extent of Ten Thousand Dollars ($10,000.00),
· page 10 ~ with interest thereon from November 24, 1938, and
the costs of this suit as aforesaid.
Given under our hands this the 17th day of May, 1939.
STATE OF MARYLAND,
for the use of Ida May Joynes, widow of
Henry T. Joynes, deceased,
WILLIAM THOMAS JOYNES,
son of said Henry T .•Joynes, deceased,
CATHERINE VIRGINIA MILLINER,-~
daughter of said Henry T. Joynes, deceased,
ROBERT ELWOOD JOYNES,
HENRY TOWNSEND JOYNES, JR., and
HETTIE SUE JOYNES,
the last three being· infant children of
said Henry T. Joynes, deceased.
By Counsel.
JEFF F. V.,TALTER,
,J. BROOKS MAPP,
WILLIAM KING MAPP,
p. q.
And at another day, to-wit:
Virginia:
Circuit Court of the .County of Accomack1 on Friday, the
16th day of June, in the year of our Lord, Nmeteen Hundred
and Thirty-nine.

rio
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Sta.ta.of Maryland for the us.e of Ida May Joynes,.widow of
· · ..Henry T. Joynes, deceased, William Thomas ·.Joyne~, son
.... of :said Henry T. Joynes, deceased, Catherine Virginia Mil.\ 1in~W, daughter of said Henry T. Joynes, deceased, Robert
? ~lwood Joynes, Henry Townsend Joynes, Jr., and Hettie
i. • Sue ;Toynes, the last three being infant children of said
> Hen;ry T. Joynes, deceased, Plaintiff,
~
v.
iia~ve·y T. Coard, Defendant.
:- On motion of the defendant, leave is granted him to file his
'demurrer, an:d the same is filed accordingly.
page '11 ~ DEMURRER FILED JUNE 16, 1939.
;

Virginia:
In the Circuit Court for the County of Accomack.
State of _Maryland for the use of Ida May Joynes, widow of
Henry T. Joynes, deceased, Wil1iam Thomas Joynes, son
of said Henry T. Joynes, deceased, Catherine Virginia
Milliner, daughter of said Henry T. Joynes, deceased, Robert Elwood Joynes, Henry Townsend Joynes, Jr., and Hettie Sue Joynes, the last three being infant children of said
. Henry T. Joynes, deceased, Plaintiff,

v.

Harvey T. Coard, Defendant.

DEMURRER.
The defendant, Harvey T. Coard, by his Attorneys, comes
and says that the motion for judgment in this cause is insufficient in law and states his grounds of demurrer as follows:
1. That the case is not within the jurisdiction of the Courts
of this State; and
2. Because the motion for judgment shows on its face such
contributory negligence on the part of the deceased as to bar
a recovery.

GODFREY CHILD,
H. AMES DRUMMOND,
ERNEST RUEDIGER,
p. d.

Stf:1,te ·oi Ma.rylanc;l,_ ~~., v. ;Ha:r;vey T·. _Coard.

.·ll

And at another day) to-wit:
Virginia::
· Circuit C.ourt of the County .of Accomack, on Friday; .th~
16th day of ,June, in the year of our Lord, Nineteen Hundred
and Thirty-nine..
State of Maryland for the use of Ida May Joynes, widow of
Henry T. Joynes, deceased, et als., Plaintiffs,

v..

:

Harvey T. Coard, Defendant.
page 12}

This cause came on this day to be heard upo~
a demurrer this day filed by leaye of Court and
was fully argued by counsel.
.
In consideration whereof, the .Court doth adjudge, order
and decree that said demurrer be, and the same hereby is,
overruled, to which action by the court the defendant, by
counsel, excepted..
·
And on this same day, to-wit:
Virginia:
Circuit Court of the County of Accomack, on Tue~day, the
27th day of ,1une, in the year of our Lord, Nineteen Hundred
and Thirty-nine.
State of Maryland for the use of Ida May Joynes, widow of
Henry T. Joynes, deceased, William Thomas Joynes, son
of said Henry T. Joynes, deceased, Catherine Virginia Mil-:
liner, daughter of said Henry T. Joynes, deceased, Robert
Elwood Joynes, Henry Townsend Joynes, Jr., and Hettie
Sue Joynes, the last · three being· infant children of said
HeurY. T. Joynes, deceased, Pltff.,
against

Harvey T. ·Coard, D~ft.

MOTION FOR JUDGMENT.
This day came the plaintiff. by its attorneys, and the defendant appeared in his proper .per$.Oll and by his attorneys.
Whereupon, came a Jury, to-wit: Lee W. Young, Bradley
_Ball, Howard Sparrow, George W. Twilley, William E. Timmons, John M. Bloxom, and Robert L. Guy, who were summoned, elected, tried and sworn, well and truly to try the·
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issue joined between the parties and having fnlly heard the
evidence introduced by the plaintiff said defendant, by his
attorneys, moved the Court to strik~ out said evidence on the
ground that such evidence does not make out a legally suf·ficient case.to justify a verdict in fayor of said plaintiff, which·
motion being thereupon fully argued the same is
page 13 ~ sustained and the Court struck out the evidence
introduced by said plaintiff. Thereupon, the Jury
returned the following verdict: "We, the Jury, find for the
defendant.'' Therefore, it is considered by the Court that
the plaintiff take nothing by its notice but for its false clamor
be in mercy, &e., and that said defendant- recover against
_said plaintiff his costs by him about his defense in this be'half expended. To the ruling of the Court in striking out
the evidence introduced for the plaintiff and in entering up
judgment for the defendant -the plaintiff excepted.
·
page 14

~

Virginia:

In the Circuit Court for the· County of Accomack.
'l'he State of Maryland for Use of Joynes, et als.,
v.
Harvey T. Coard.
Stenographic report of testimony and other incidents of
the trial of the above-entitled cause before Hon. John E. Nottingham and Jury, on the 27th day of June, 1939.
Present: Jeff F. Walter, J. Brooks Mapp and William
King Mapp, Attorneys for the Plaintiff; and H. Ames Drum-mond, Godfrey Child and Ernest Ruediger.
Note: It is stipulated between counsel for Plaintiff and
Defendant that the law of Maryland as set forth in the Plaintiff's Notice of Motion for Judgment, was the law on November 24, 1938, at the time of the collision referred to in
said Notice of Motion for Judgment. It is further stipulated
that any statutes which counsel for the defense de_§ire to
offer in evidence will be considered as the statutory law of
the State of Maryland applicable at the time of the collision,
and that either counsel for the Plaintiff or for the Defendant may offer and nse any decisions by the Supreme Court
of the State of Maryland in connection with instructions. In
·other wotds, both sides agree to dispense with formal proof
of the Maryland law.

--'"-
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ORAWFORD B. HILLMAN,
a witness on behalf of the Plaintiff, being first duly· sworn,

testified as follows :
page 15 }

DIRECT EXAMINATION.

By Mr. Walter:
Q. Mr. Hillman, where do you reside!
A. Pocomoke City.
.
Q. What is your full name, please, sirY
A. Crawford R· Hillman.
Q. What official position, if any, do you occupy in the
State of Maryland, or County of Worcester?
A. Deputy Sheriff of Worcester County.
Q. And you have been such Deputy .Sheriff of Worcester
.
County for how longY
A. A little over four years.
Q. Were you Dep1;1ty Sheriff on the 24th day of N ovember, 1938?
A. I was.
Q. Mr. Hillman, were you in Pocomoke City the evening
of that da tc somewhere about eleven o'clock 1
·
A. Yes, sir, I was.
Q. Did you receive information that a collision had occurred there between two automobiles, in which was riding
the deceased, Mr. Henry Joynes, in one car and in the othe:r:
Mr. Harvey Coard and others?
·
A. Yes, sir.
Q. Did you go to the scene of the accident f
A. Yes, sir, I did.
'
Q. As a matter of fact, do you know about how long aft.et
the collision you were there Y
·
pag·e 16 } A. Approximately fifteen minutes.
Q. When you got there please tell the Jury just
what you saw with reference to these cars and the occupants,
their relationship and location.
A. I arrived at the accident about 10:45. Mr. Joynes' ca1·
was the :first car I came to. His front wheels were. up against
the curb, front right wheel up against the curb, with the rear
sticking out a little wav in the Street, maybe a forty-five degree angle, and further up a.cross the sidewalk into the next
street was Mr. ·Coard's car, a '36 Plymouth. That was
wedged up against a tree. Mr. Joynes was lying in the gutter between the two cars maybe a foot from the sidewalk.,
I think the best I can remember his head was headed toward
Virginia and feet towards Pocomoke, lying flat of his back.
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. Q. You refer to the right-hand curb proceeding South Y
A. Yes, sir.Q. Mr. Hillman, how wide is that .Street from the curb to·

curb just. at that point?
A. Thirty feet.
Q. And the curb is how high from the surface of the street
on either side Y
A. Seven and a half inches.
Q. Is there a sidewalk on the right-hand side Y
A. Yes, sir, on each side.
Q. How wide is the sidewalk at this point¥
A. Approximately six feet.
Q. Now then when you came down there you said you arrived at the Joynes car first. Do you mean by
page 17 r that the Joynes car was closer to the business section of PocomokeY
·
A. That is right.
Q. As a matter of fact, the collision ·occurred in the corporate limits of the town of Pocomoke, didn't iU
.A. That is right, yes, sir.
Q. And how far ahead of the Joynes car _was the Coard
car, if you .know?
.
A. I would say twenty-five feet. That is the distance from
tree to tree.
Q. Let's see. Now the Coard car was up against a tree.
Is that one of the trees¥
A. :Mr. Coard's car was against a tree in Mr. Taylor's
yard headed South, and Mr. Joynes' car against the curb almost in front of the tree next to Pocomoke, and it is twentyfive feet from tree to tree.
Q. Do you mean in front of the tree or opposite Y
A. Opposite.
Q. And the measurement from tree to tree was about
twenty-five feet f
.
A. Yes, sir.
Q. The tree is about how far from the curb, the tree you
refer to as being opposite the Joynes car?
A. The tree is about fifteen inches on the inside of the sidewalk, and the sidewalk is about six feet wide.
Q. Both trees were about that distance from the sidewalk?
A. Yes, sir.
Q. You ·say Mr. Joynes was lying flat on his back
page 18 r in the gutter Y
A. That is right.
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Qrawford B. Hillmoo.
Q. With his head pointed South and his feet pointed North J·

A. Yes, sir.

Q,. How far would you say his feet were from the front of
the Joynes car, if you know,
A. Mr. -Joynes' body was closer to his car than it was .to
Mr. Coard's car.
Q. Are you able to say from what you sag there just where.
the collision took place 7 In other words, was the Joynes
car after the impact forced forward that you know off
A. I can only s1;ate what I ~aw when I got there.
Q. I mean did you see anything that would indicate that?
A. I couldn't answer that.
Q,. What, Mr. Hillman, was the condition of the Joynes
carY You said that was against the tree that is South. Just
tell the Jury how that car was against the tree.
A. The car was wedged around the tree. I think the tree
went between the radiator and fender.
Q. Which fender, if you please 1
A. That was the right.
Q. Right front fender and radiator?
A. Yes, sir, the tree was between the radiator and fender
on Mr. Coard's car when I arrived at the accident.
Q. Was the car disengaged from the tree when you arrived t Did it seem to be in the same wedged position when
it stopped?
·
A. The car was wedged iu the tree just about like when it
stopped.
page 19 } Q. Was it very securely wedged, from what you
say1
A. Well, I know it had headed on into the tree. It was
wrapped around the tree.
Q. What about the light and right fended Were they
mashed at alH
A. The right front or Mr. Coard's car was damaged right
much.
Q. Do you recall about the lamp?
A. No, sir, I can't recall about the lamp.
Q. How about the radiator?
A. I can 't recall that.
Q. Are you able to say now, Mr. Hillman, what was the
..
condition of the Joynes car?
A. The J ovncs car, the rear lamp on the left-hand side I
know was broken off and the glass was lying under the car'
red glass.
Q. Did it show on the rear of the Joynes car just about
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where it received the impact from the Coard carf ·
A. I say on-the left bumper ll\Rybe a foot and a half from
the corner. of the left side.
·
Q. Was that pushed in any considerable!
A .. Yes, sir.
Q. And what further damage are you able to say was
done. to the Joynes ear? Was the fender mashed Y
A. I believe the left fender was mashed a little. I didn't
notice ·the front.
·
Q. What was· done with Mr. Joynes Y Was he lifel~ss at
that time!
A. Mr. Joynes was dead at -that time.
page 20 ~
Q. Are you able to say just what were the mark&
on his body after you found him there?
A. I had him removed to the undertaker's shop and undressed there and there were marks on his body.
·
Q. Can you tell the J nry where they were, please 7
A. He had a bruise on his right knee and a small cut on
the rig·ht top of his· head about an inch and a half long.
Q. Point out on my head, if you please.
A. I made a note of it at the time, and that is the only
thing I have to go by.
Q. Do yon know anything about his chest Y
A. I couldn't answer that.
Q. Mr. Hillman, please state what the speed limit was at
the point of this accident?
·
Mr. Drummond: I object. The law speaks for itself.
The Court: I will sustain your objection.
Mr. Mapp: The law doesn't say what it should be in Pocomoke at this particular place. We want to show it is in
the corporate limits.
The Court: He can testifv to that.
Mr. Mapp: But they havew two speed limits there.
Mr. Ruediger: He can show what kind of district it is.
Mr. Mapp: That is what we are going to ask him right
now.
.
.
The Court: Let him testify. It will safe that much time.
Mr. Walter: The Court says you can answer that question ..
Mr. ffillman.
A. Twenty miles per hour is the speed limit in the resi.
dential section.
page 21 r Q. This was or was not residential or thickly
·
settled section of the city Y
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· A. _The residential section, thickly settled, yes, sir.
Q. Are you able to testify as to the condition of the
weather on this occasion, Mr. Hillman Y
A. Yes, sir, I am.
Q. Please state to the Jury just what was the weather
condition.
A. The worse night I was ever out.
Q. Why?
A. Snowing and sleet, ice on the windshield, frozen.
Q. In other words, the sleet would accumulate on the windshield unless it was removed by hand V
A. I happened to be at the Armory that night when I got
the call and I cleaned it off my windshield before I left there,
and before I got home it was covered again and I had to roll
the window down and clean it off with my hand.
.
Q. It was impossible to drive the streets in the ordinary
manner of speed or operating your car and it was necessary
that you lower the window and look out?
A. Yes, sir, it was.
Q; Mr. Hillman, could you tell the Jury just what a safe
driving speed,-what was a safe driving speed that night!

Mr. Drummond: ,v-e object to that.
The Court: Sustain your objection.
Q. Tell the .Jury when yo:u left the Armory that night
about that time just how and at what speed you were forced
to drive.
page 22

~

Mr. Drummond: I object to that.
The Court: Sustain your objection. All he can
testify to is the conditio_n of the weather. The jury will pas·s
011 those other things. That is not for him.
Mr. Mapp: We would like to get his answer to the last ques.tion in the record.
The Court: Take him in the Jury room and put it in.
Note : The following answer was taken out of the hearing of the Jury:
.A. Couldn't drive over twenty miles an hour.

Note: Returned to the Courtroom and the following tes·
timony taken in the presence of the Court and Jury.
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Mr. Drummond: In view of his answer we withdraw our
objection and ask the stenographer to read the answer to
the Jury.
Note: Answer read to the Jury by the Stenographer.
Mr. Walter: You gentlemen can take the witness.
Mr. Drummond: No questions. You can stand aside.
.

WILLIAM E. MYERS,

a witness on behalf of the Plaintiff, being first duly sworn,

testified as follows :

DIRECT EXAMINATION.
By Mr. J. Brooks Mapp:
Q. Mr. Myers where do you live?
.A. Pocomoke.
Q. How long have you lived there, Mr. Myers!
A. About twenty;..two or twenty-three years_
.page 23 } Q. What are your · initials Y
A.W.E.
Q. By whom are you employed f
A. I am working now for Duncan Brothers.
Q. Were you living in Pocomoke on Thanksgiving of last
year; which was November,24thY
A. Yes, sir.
·
Q. For whom were you working at that time f
A. Allen Body Works.
Q'. Where do you live in Pocomoke, Mr. Myers?
A. I live now at 721 Clark Avenue. At that time I was
living on Market .Street.
Q. And Market Street, for the benefit of the Jury, is that
your lllain street leading from the town of Pocomoke down
to Virginia?
A. Yes, sir.
Q. Did you live on the Virginia side of the place where
this accident occurred? Was your home nearer to Virginia
than Pocomoke? What I am getting ·at is you were on your
way home at the time of this accident, were you not?
A . .Yes,. sir.
Q. And which way were you going to get to your home?
A. Same way the cars were going. The accident happened
between 6th and 7th Streets and I live on the corner of 8th

Street.
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.
Q. What time did you leave your place of busipage 24} ness, or wherever you were that night to go homef
A. I judge it was around1 i will say twenty
minutes to eleven. Might have been a little later or. earlier.
Q. About what time, your best iqea, Mr. Myers, that the
accident occurred 7
A. I figured around quarter of or ten minutes to eleven.
Q. What kind of night was it?
A. Rough, sleety, snowing, raining, blowing a little, freezing.
Q. Dark1
A. I don't know whether you called it dark or not. Yon
eouldn 't see very far ahead.
Q. Mr. Myers, was it actually snowing and sleeting at the
time of the accident?
A. .Yes, sir.
Q'. Did the car in which it developed that Mr. Henry Joynes
was riding pass you t
A. Yes, sir.
Q. About how far were ~ou from the point of collision
when the Joynes car passed you 7
A. Well, I will venture to say forty or fifty feet.
Q. Were you walking at that time on the sidewalk 7
A. Yes, sir.
Q. And the Joynes car was on the same side of the street
as the sidewalk you were walking on when it passed you Y
A. Re was practically in tlie middle of the street.
Q. How fast would you say the Joynes car was
page 25 } going· at that time?
A. I venture to say around ten or twelve miles
an hour.
Q. Could you give any idea of the comparative speed of
the J oyµes car at that time and the rate at which you were
walking?
A. Well, he wasn't travelling much faster than I was walk...
ing because I was in a hurry to get home.
Q. Did you see the Joynes car when it stopped?
A. Yes, sir.
Q. vVl.rnt did Mr. ,Joynes do when he stopped the cad
A. Got out of the ca.r. I see him straighten up and button
his overcoat and reach in his pocket and get a handkerchief
of rag and start wiping his windshield.
Q. Are you able to tell the Jury whether he was standing
beside the car or whether he had one or both feet on the run-ning board of his car?
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A. I cdtildri.'t say whether he had one or not on the running board;· but I know he had one foot on the Street.
·
- Q'. And which side of the car was he on!
A. On the left.
Q. After his car stopped did any cars pass the Joynes car
going South before it was hit by the Coard carY If so how
many cars passed it?
.
A. When the Joynes car first passed me it was two Vir·ginia cars trailing it and I judge it was,-the first car in
back of the Joynes car was about ten or twelve feet. When
he stopped the two cars pulled over to the left side and went
on.

Q. And they both passed after he had stopped Y
A. Yes, sir.
Q. After he stopped about how close would you
say his right wheels were to the cnrb on his side of the street!
· A. Five or six feet.
Q. How close were you to the Joynes car at the time it
was hit by the Coard cad
A. Well he was five or six feet from the sidewalk and I
was within a foot of the edge of the sidewalk. I venture to
say at least seven feet.
•
Q. .You were within about seven feet of the car when it wa~
hiU
A. Yes, sir.
Q. Were you looking at the Joynes car when the lights of
the Coard car first came on it before the collision T
A. Yes, sir, I had stopped. .
Q. About how far would you say the Coard car was from
the Joynes car when you first saw the lig·hts of the Coard
car on the .Joynes car, about how far apart were tl1e two cars
at that time!
A. Well, I liappened to see the reflections of the lights on
the lower back of the Joynes car and I glanced over my
shoulder and saw this car coming.
Q. About how far off was it f
A. It looked to me like it was,-wel1, it might have been a
little further than the lengih of this building, but in turning
right around and looking it is hard to give an estimate, but
I glanced back and turned right back.
Q'. And about how far would you estimate the
page 27 ~ length of this building f
·
A. I judge this building· is sixty feet wide.
. Q. Are you able to say whether the rear light on the Joynes
car was showing at that time or not f
page 26}
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A. I didn't see it.
Q. Do you mean it was not there or you are not able to
recall!
A. I didn't see any red light and when I stopped I was in
a position to see it if it had been there, but I didn't see· any
red light.
- Q. Did you see more and more of the Joynes car as the
Coard car got nearer to it 7
A. I didn't notice the other car any more until he was right
on top of -Joynes.
Q. How close would you say the Joynes car was to the
Coard car before there was any indication that the· driver
or operator of the Coard car saw the Joynes car?
A. Well, it looked· to me like she was three or four feet
when she saw the car. When the scream came and she cut
the wheel.
_
.
Q. Up to that point had there been so far as you were able to notice any change in the speed of the Joynes car?
.A.. I hadn't noticed it.
.
Q. What was the first indication that you had that the
driver of the Coard car saw the Joynes car?
· A. I fig·ured she had seen it just about the time she.
,
screamed.
Q. And at that time the two cars were only three or four
·
feet apart?
.
page 28 ~ A. That is a rough estimate. That is the way
·
it looked to me.
·
Q. About how fast would you say the Coard car was going at the time it hit the Joynes carT
· A. Well, from the time I glanced over my shoulder and saw
the car coining, roughly calculating, around twenty-five miles
an hour.
Q·. The scream you referred to came from·what car?
A. Mr. Coard 's car.
Q. What did the Coard car do about the time of the scream?
Did it change its course?
.A. I happened to see the driver pull her wheels to the left.
Q. And what part of the Joynes car was hit?
A. Left rear.
.
Q. And what part of the Coard car hit the left rear of the
Joynes car?
.A. Right front fender. The fender and headlight are all
there together.
.
Q. Was the Joynes car knocked ahead any by the impact?
=
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A. Yes, sir.
Q. About how far was the ,Joynes car knocked ahead T
· A. I venture to say anywhere 'from ten to :fifteen feet.
Q. Did you see Mr. Joynes at the time of the impacU
A. Yes, sir.
· Q. What happened to him?
A. The last I saw him I seen him over the autopage 29 } mobile top when I was cutting a diagonal across
the house to holler and tell them to call a doctor.
Q. You say you saw him across the top of which carT
A. His car.
Q'. W.as he the last time you saw him over that top apparently standing on the running board, street or in the air,
or how?
A. It looked like he was in the air.
Q. And about how high off the street would you say he was
at that time when he was in the air?
.
A. It is hard to tell, because the car was between him and
myself.
Q. Would you g·ive your best estimate 7
A.. I wouldn't like to say on something I didn't see.
Q. How much of him could you see over the top of his car f
A. He seemed to ,be going· kind of bead first.
Q. After hitting the Joynes car what course did the Coard
car take?
A. To the left sidewalk.
Q. You mean it went clear across the street?
A. Skidded across the street.
Q. Did it hit the curb which Mr. Hillman has testified was
seven and a half inches high on the opposite side of the
street?
A. :Yes, sir.
Q. What course did it take after hitting the curb on the
North side of that street? .
.A. Went to the left, struck the sidewalk and skidded back
across the slippery street a.nd up in the yard. It
page 30 ~ acted just like somebody was there and didn't have
any control of it whatever.
Q. When it came back and hit the curb did it k~ep on oyer
tha.t curb?
A. It had to get over the curb to hit the tree, the front
wheel.
Q'. Did the rear wheels also go over it?
A. Not as I know of. I didn't see them.
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. Q. And after going over the curb did it cross the sidewalk
also?
A. Front wheels, ~s, sir..
Q. And hit the tree!
1

A . .Yes, sir.
Q. Did you notice how much bark was knocked off that

tree?
A. No, sir.
Q. Did you look at the front of the Coard car after it collided?
A. Well I walked around it when he was up against the
tree.
Q. Wbat did you find its condition to be, Mr. Myers?
A. The tree was what tore up the left front headlight ·and
fender. The right fender I feel was torn up when it struck
the Joynes car. As far as the radiator is concerned,, I didn't
notice the radiator.
Q. You didn't notice that t
A. No, sir.
Q. How about the bumper!
A. The bumper was bent.
Q. Was the Coard .car fast in the tree,
page 31 } A. That I didn't notice.
Q. Mr. Myers, you have testified that after the
,Joynes car stopped the two cars passed going in the direction
of Virginia. How close would you say tl1at the Coard car
was back oJ the second of these two cars f How far apart.
was the second of these two cars and the Coard car 7
A. I don't know. I .just told you how far I estimated it
to be wl1e11 I saw Coard's car. I hadn't noticed Coard's car
when these two cars passed, because when the sec~nd car
passed l1eadecl toward Virginia Mr. Joynes hadn't gotten out
of his car.
Q. Could you approximate the time in seconds or minutes,
or anyway you want to, before the Coard car arrived?
A. It was a very short time after that. I don't know just
how long.
Q. About how long would you say Mr. Joynes car had been
standing still before it was hit by the Coard car?
A. Well, I will venture to say at least two or three·minutes from the time he stopped and from the time he was hit. Q. And you were about how far from him when he stopped
still?
A. Oh, within ten or fifteen feet of him, kind of off in an
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angle of him. I walked right up. .See, his car is right here
and I walked right up here against his rear.
Q. And you stopped 1
A. :Yes, sir.
Q. Were you the first one to Mr. Joynes after the accident t
A. Yes, sir..
page 32 ~ Q. Was he dead f
A. A1l I walked up to him I saw him give one
sigh.
Q. And that was the last sign of lifet
A. That was the last. He was dead. I reached down and
taken his had out of his face.
· Q. Were you there when the officers came Y
A. Yes, sir.
Q. Did you go to the undertaking establishment °l
A. No, sir.
Q. Did you notice any cuts or bruises on himY
A. No, sir.
Q. Do you know who was in the Coard car at the time of
the accidentf
A. Mr. Coard was in there. Not right at that time I didn't.
Q. Did you later learn that night?
· A. Yes. Mr. Coard, Miss Hickman, I believe her mother,
some other lady and gentlemen, I don't know who.
Q. Who was driving the car at that timeY
A. Miss Hickman.
Q. So far as you know or have any reason to tlunk are you
the only person who saw the accidenU
·
A. I didn't see anyone else on the street at that time.
Mr. Mapp: Yon gentlemen take t.he witness.
CROSS EXAMINATION.
By _Mr. Child:
Q. Mr. Myers, you say it was about 10:45 or 11:00 o'clock?
A. Somewhere between 10 :45 and 11 :00.
page 33 ~ Q. And was it snowing and raining and I1ailing
all at the same time f
A. Yes, sir.
Q. Now how long had it been snowing that night?
A. Well, that I couldn't tell you because I went uptown
about seven.o'clock and went to see a girl friend, which is my
wife now, and I was in the house all evening. We were play-
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ing cards and I never noticed what it was,doing until I went.
ont.
·
·
Q'. Was the ground covered with snow T
.· 1
A. It was covered with ice, and sort of snowing, because I
know I was trying to hurry home and every now and theri I
would slip.
Q. Was the bed of the street on which these cars were
travelling slippery?
A. Yes, sir.
Q. Now .you were walking along on the pavement Y
A. Yes, sir.
Q. And the first thing you noticed with reference to the
accident was the Joynes car!
A. Yes, sir.
Q. .And you say that was travelling very slowly?
A. Yes, sir.
·
Q. How far behind that car were these two other Virginia
cars travelling?
A. I will say the first car was ten or twelve feet in back
of them.
Q. Travelling at approximately the same speed 7
page 34 ~ A. Same speed.
·
Q. And the second car was how far behind 7
A. Tl1e second car was a little closer to the otl1er Virginia
car than he, was to Joynes. I will say six or seven feet. He
was travelling fairly close to him.
Q. You say there was no one there in charge of the Joynes car so far as you know except Mr. Joynes himself;
A. Tba t is right.
_ ·
Q. Now as he proceeded down toward Virginia going what
we call South you say Mr. Joynes stopped his car?
A. Yes, sir.
Q. When he stopped the car how far were the right wheels
of his car from the curb on the right-hand side of the street Y
A. Well, I estimate about five or six feet.
·
Q. Was there anything to prevent him from parking his
car directly next to the curb f
A. No, sir.
Q. Now he didn't park it next to the curb, -but you say five
or six feet his wheels were from that curb 7
A. Yes, sir.
Q. Now where did that throw the left-hand side of his car
when it was stopped or parked?
A. Well, I don't know the exact width of a car, to tell you
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.the truth. They vary a little, but when he parked or stopped
and got out and buttoned his overcoat up he was standing
practically in the middle of the street and he took a step forward to the windshield and commenced wiping the windshield
with his left hand.
page 35 ~ Q. And the street was thirty feet wide T
.
A. I don't know how wide it was.
Q. I believe that·wa.s Mr. Hillman's testimony~
A. The other two Virginia cars were trailing him were
by him and they pulled practically clear· over and went by
him.
Mr. Ma pp : Mr. Child, there is something I neglected to
ask him and you may want to cross examine him and maybe
I better ask him now.
Mr. Child: Go ahead.
ByM~.Mapp:
. Q. )fr. Myers, at the time of the ,collision was there any
car along there going toward Pocomoke, going North Y
A. ,Yes, sir. Just after the two Virginia cars had gotten
by, while he was still sitting on the front seat and hadn't gotten ou,t, but he had started to open the door, and this car
passed and then he got out.
Q. Going North Y
A. Yes, sir.
Q. He didn't get out of the car!
A. He started to get out and this car came up .
. Q. But he had never gotten out of the car at the time that
that ca_r passed?
·
A. No, sir.
Q. Did that car keep on byf
A. ):es, sir.
Q. Up to that time you hadn't seen any light on bis car
from the Coard car, had you Y
page 36 ~ A. No, sir, I had not.
Q. About how far by would you say this car
going North had gotten at the time of the collision, or how
ma;ny seconds had passed V
A. Well, I don't know because I wasn't watching it.
Q. But it was clear byY
A. It was by the ,Joynes car.
.
Q. About how fast was that car going that passed going
North?
A.. I wouldn't know. I didn't pay much attention to it,
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because he had passed and I had my mind.and eyes. on Joynes,
but he didn't seem to be going very fast.
.
Q. .Your best estimate, had that car gotten. by the length
of the Court Hons.e or further at the time of the collisiont
A. I judge it had. Because after it passed I .didn't glance
at it any more.
Q. And about how long would yon· estimate the length of
the Court Honse?
A. I should say ninety feet..
,
Q. And that was the only car that passed going North t
A. The only one I saw.
Mr. Mapp: Now yon can take the witness, Mr. Child.
Cross Examination Contd:
By Mr. Child:
Q. )\fr. Myers, you say that Mr.•Toynes had parked his car
with the right wheels five or six feet. from the curb and that,
threw the left-hand side of his car near the center
page 37 } of the street, and' when he got out he was about in
the center of the street 7
A. Yes, sir.
Q. Now you say there was another car going North 7
A. The only car after these two cars passed him going
South. It was the only one I saw before the accident.
Q. The car going Nortb, did it meet the Coard car?
A. Well I couldn't see because I just turned, gentlemen. I
didn't even notice it after it passed the Joynes car. If it
didn't turn off it had to meet Mr. Coard 's car a little distance up the street.
Q. And you say about bow far away did it meet the Coard
car?
A.. I wouldn't sav. I say if he didn't turn off from Market
Street he had to meet Mr.' Ooa.rd's car.
Q. Now, Mr. Myers, how close were you to the Joynes car
when it stopped Y
A. When he stopped I guess I was about fifteen or eighteen
feet. Somewhere within that distance.
Q. You were in front or at the rear of iU
A. In the rear of it.
Q. And slightly to the right of it on the pavemenU
A. Yes, sir.
·
Q. Yon were looking directly at it Y

:s.s
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A. Yes, sir, .
Q. And I b~µeve you testified you didn't see any red light
on the rea1r·of:~at car!
A. I did not.,
Q. Now after the collision happened did you expage 38 } amine the Joynes car Y
. ·
A. I merely walked around and glanced at it,
yes, sir.
,
Q. Did you examine it particularly to find out whether or
not it had a red light in itf
- A. No, sir. The only thing I remember somebody said it
didn't look like he had.
Mr. Mapp: We object to what anybody said.
Mr. Child: You just tell what you did.

A. Anyhow, I walked up to the rear of Joyne~·,. car and it
looked like it hadn't l1ad a bulb in it for a good while. The
socket, in other words, the base of the light where the bulb
goes in looked as if the ,bulb had not been in for a while. It
was dusty and it was no part of a bulb in there I sa:w.
·
Q. Now you say this socket where the rear light goes was
dusty?
A. Well, you.can call it dusty or dirty.
Q. Any other words you could use there to describe the
condition of the socket T
A. No more than you call it corroded.
Q". Did it have at tl1e time that you saw it the metal part
of the bulb of a light in there Y
A. No, sir.
Q. You work in a machine shop, don't you f
A. Yes, sir.
Q. And from the condition of the socket of this red light
as you observed it there l10w long in )rour opinion h~d it been
since there was a bulb in there f
·
page 39 ~ A. That is hard to say too. It depends a lot on
your weather the way those things will corrode
and get dirty.
Q. You can only give us your opinion, Mr. Myers.
A. It looks to me like it hadn't been a bulb in there for at
least a week.
Q. Now, Mr. Myers, the only way that you bad of estimating
the speed of the Coard car was to glance back as you stated
over your shoulder Y
A. Yes, sir.
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Q. In other words, it was coming up back of you T
A. Yes, sir.
•
.
.
Q. And you estimated the speed was and it was merely
,based on glancing back and perhaps looking at the lights, of
the car,Y
A. That is right.
Q. You couldn't state positively how fast the car was going, co~ld you Y
-A. No, sir, I could not.
.
Q'. And if it was stated that. the car was not exceeding
twenty miles an hour you wouldn't deny that, would youY
A. No, sir.
Q. Now, Mr. Myers, can yon tell us again what portion of
the Joynes car was damaged 7
A. The left rear.
Q. Now you mean when you speak of the left rear just what
part?
A. The fender and part of- the body.
Q. Now could you tell us how wide the fender is Y
A. Well, I judge it was right around two feet
page 40 ~ that it was torn up and .:finished from the outside
of the fender to right in the space_ where it. was
hit.
Q. :You mean to- say two feet of it was struck?
A. That is my estimate of it.
Q. And that was the left rear of the cart
A. Yes, sir.
Q. So that if Mr. Joynes had parked his car next to the
curb it would not have been struck, would iU
A. Well, I shouldn't think so from the way she was driving
in the street just a.s she drove up to Joynes' car. If he had
been to the curb I think she would have gotten by. It is pos.;;.
sible that they could have scraped fenders. In fact you don''t
know. I don't. On a night like that it is hard to judge distances.
· Q. Or speed either f
A. You are right.
Q. Mr. Myers, how long, if you know, after this car which
was going N ortl1 had passed the Joynes car was it that yon
heard the scream that you are talking about?
A. I don't know. I don't know how long_ it was, because
as I said before, I don't know whether Coard 's car met this
other car. He could have turned off, but if he stayed on
Market Street he had to meet this car.
Q. How long, if you know, after this car going North had
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passed the Joynes car was it that you heard the scream from
•
the Coard car Y
A. Oh, about,-well, he had stepped out of' his car and buttoned his overcoat up and started wiping his windshield just
· ··
about the ·time the scream came.
p~ge 41 ~ Q. You have stated, I believe, that in your opinion the Coard car was three or four feet from the ·
Joynes car before it turned to the lefU
A. I estimate it to be around three or four feet when I
heard her seream and I cut my eye and she was cutting the
wheel and about the time she got the wheels cut she hit the
Joynes car.
Q. And assuming that to be true could you or could anyone
in your opinion if they were that close to the car before they
saw it have avoided hitting it with the condition of the street
and weather as it was that night?
A. I shouldn't think so.
Mr. Child : That is all.
RE-DIRECT EXAMINATION.
· By Mr. Mapp:
Q. Mr. Myers, Mr. Child asked you about the rear light of
the Joynes car. Was that rear light knocked off or mashed
or broken as a result of the collision Y
A. When I saw the rear light it was hanging on the fender.
Q. Was the glass broken Y
A . .Some people eall the light that s1lines on the license a
· rear light, but that is just a white light that burns on the license and the rear light is supposed to be on the left-hand
fender.
Q. What make car was the Plymouth car?
A. Plymouth.
Q. What light were you talking about in answer to Mr.
Child?
A. The rear light.
page 42 ~ Q·. Was the glass ,broken on the rear light f
A. I didn't see any gfass.
Q. I think Mr. Hillman testified the glass was broken.
A. Under the car he said.
Q. Did you look for the glass Y
A. Why should the glass b~ under the car where the car
was when the car was struck up the street f That is where I
went to look for the glass at.
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Q. Where!
A. Where the car was hit.
Q. Did you look down in the street at both places!
A. I never lookea under the Joynes car. I just looked at
the rear. I wouldn't say it wasn't .any under the car. I say
I didn't see any.
·
.
Q.. You didn't see or know what glass it was so we will
let it go at that.
A. I· didn't say he didn't see glass, but I didn't see any
where I looked.
·
Q. Mr. Child asked you if witnesses testified the Coard
car was going twenty if you were in a position to say that
wasn't so and you said no. If there is evidence the car was
'going thirty you would not be in a position to say that wasn't
so either, would you?
A .. No..

Q. I think you have testified that the lights from the Coard
car were on the Joynes car· your best estimate the width of
this Court House or a little more t
page 43} A~ Around about that.
/

Mr. Ma.pp: That is all, stand aside.

EDWARD B. BANENHOWER,
a witness on behalf of the plaintiff, being first duly sworn,

testified as follows!
Examined by Mr. Wm. King Mapp:
Q. Mr. Banenhower, will you please state your residence,
occupation and what official position, if any, you hold with·
the .State of Marvland f
·
A. Officer of .State Police and our station is Salisbury, but
I am not assigned to Pocomoke City.
Q. How long have you had that assig·nment?
A. This last time since July, 1937.
Q. Were you on duty in your official capacity on November
24, 1938?

A. Yes, sir.
Q. Were you called or did you go to investigate the accident a.bout which you have heard evidence given this morn..
ing?
A. No, sir.
Q. Do you rec.all what kind of night it was, the weather
conditions?

-----------
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A. Yes, sir, it was very bad night. It had been raining and
sleeting and _at the time of the accident, if I remember correctly,. all our officers were in the station. _I was in Salisbury
at the time. I wasn't in Pocomoke.
Q. Can yon explain why the officers were in the station f
Mr. Ruediger: We object to that.
Mr. Mapp: I want to show the condition of the
weather at that time.
. The Court: I don't think that would explain the eondition
of the weather.
Mr. Mapp : Yes, sir, his answer would.
The Court: One man might stay in while another might
go orrt.
Mr. Mapp: We will withdraw the question.
page 44 ~

Q. Mr. Banenhower: Mr. Myers just testified that both
cars involved in this accident were Plymouths. Are you familiar with the Plymouth automobile 1
A. This late model I am, the '39.
Q. Do yon know about the '38 in a general way Y
A. I have never driven a '38 or '36.
Q'. Do you know what is the approximate width of a Plymouth automobile f
A.. No, sir, I don't know that.
Mr. Mapp : · I believe that is all ..
Mr. Drummond: No questions.
A. W. BRITTJNGHAiL
a witness on behalf of the Plaintiff, testified as follows :
DIRECT EXAMINATION.

By Mr. Wm. King Mapp:
· Q. Mr. Brittingham, -please state your full name.
A. A ... W. Brittingham.
_
Q. What position, official, if any, do you hold
page 45 ~ with the city of Pocomoke?
.
A. I was Chief of Police for the last five years.
Q. Are you familiar with the roads in Pocomoke City!
A. __ Yes, sir.
Q. Were you on November 24, 1938, called to an accident

---~
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occurring there on Market Street in which Mr. Joynes was ·
killedt
A. Yes, sir.
Q. About how long after the accident occurred did you get
there, if you knowt
A. Well, it was a very rough night and I happened to be
using the Town's car.
_
Q. I might ask you before that where you were when you
were notified of the accident.
A. At Duncan Brothers Garage.
Q. Did you leave Duncan Brothers garage and go to the
place of accident?
·
A. Yes, sir.
Q. How did you go there Y
A. I went in Duncan Brothers wrecker. I was putting
alcohol in my car and I couldn't use it.
Q. About how fast did you go going out there?
A. I think they drove about fifteen or twenty miles an
hour, something like that.
Q. Were you the first car there Y
A. First officer, yes, sir.
Q. Were you here with :M:r. Hil1man testified Y
A. He was practically over when I come here.
page 46 ~ He was on the stand but practically over when I
·
got_here.
Q. Where did you find the Joynes car when you p;ot there?
A. The Joynes car was in the Street. Say if this is Market
Street running this way, the Joynes car was in the Street
with the front wheels about four feet from the curb, the back
wheels about six feet from the curb, without measuring sitting at this angle.
Q. At about a forty-five degree anglet
A. I would say something like that, yes, sir.
Q. How wide is that street along there T
A. Around thirty feet.
Q. How far from the car was poor Mr. Joynes himself?
A. Mr. Joynes' car was sitting in this angle and he was up
laying right to the gutter say roughly about eight feet ahead
of his radiator with his 4ead laying North and his feet South
of the street.
·
Q. And where was the Coard car Y
A. The Coard car had crossed the sidewalk ahead of this
car, the hind wheels on the sidewalk and front up close to a
tree.
'
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. Q. Was it jammed up to the tree T
A. Not when I got there.
Q. Was that tree marked, did it have scratches on iU
A. Not that I noticed.
Q. Did you take the wrecker and carry the Coard car back
to the garage that night?
A. No, sir, I did not. I just looked the thing over and I believe I did call the undertaker and about that time Sheriff
·mnman came up.
Q. Were there any black marks on the road?
a. By being ice and sleet and rain and snow and
page 47 ~ ·sleet all mixed up we co~ldn 't see anything. All
I could see was the back· of the Joynes car from
the center of the car to the left side· of the back fender was
.mashed up.
Mr. Mapp: That is all.
CROSS EXA MIN.ATION.
1

By Mr. Child:
Q. Mr. Brittingham, Market Street I believe is the place
where this collision took place Y
. A. Yes, sir.
· Q. And you say it is thirty feet wide?
A. Around that, Mr. Child~
Q I wish you would tell the gentlemen and .Jury what kind
of Street it is. Is it dirt or paved, and if so what is it paved
withY
A. It is a concrete street.
Q. And the conerete runs from cnrb to curb f
A. Yes, sir.
Q. So it is a solid concrete piece?
A. Yes, sir.
Q. On this particular night do you know how long it had
been snowing and sleeting?
· A. I couldn't say exactly. I was sitting home at the dining
room window and saw it snowing around seven o'clock so it
was noticeable. Maybe seven-thirty.
Q. Were there any trees along where this accident happened? ·
A. Well, of course on the opposite side of the Street in
front of Mr. Moore's there are a few trees.
1
•
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page 48}

Q. Wbat was the condition of the trees that
night, Mr. Brittingham, ~t the time, of this acci-

dent?
A. Well, it wasn't nothing hut. ice on the limbs. Q. As a matter of fact, wasn't the ice and snow on the
street and trees, and waE!n 't there ice and snow on the Joynes
car when you saw it?
A. All I know on the car was ice just frozen. :Yon couldn't.
hardly stand up in the street and so far as the snow, it was
a mist of rain, hut I went to the car about 10 :30 Qr quarter to
eleven and at that time I didn't see ariy snow.
Q. You say there was ice on the Joynes cad
A. It was ice on both cars and in the street a mat of ice.
Mr. Child: That is all, thank you.

R. G. FINNEY,
a witness on behalf of the Plaintiff, being first duly sworn,
testified as follows :
Examined by Mr. Walter:
Q'. Mr. Finney where do you live?
A. Onancock.
Q. Your name is Randolph G. Finney?
A. That is right.
Q. What official position do you hold, if any, with the
Motor Vehicle Department of the State of Virginia Y
A. License Agent for Accomack County.
, Q. Are you familiar with the 1936 and 1937 Plymouths,f
A. Well, I am not so familiar with them.
Q. Are you able to say just what the width of a
page 49 } '36 Plymouth is?
A. 56 inch with standard tread.
· Q. How far beyond the tread do the fenders on either side
extend?
A. From four to five inches.
Q. On either side?
A. Yes~ from the tread to the outer side of the fender.
Mr. Walter: Take the witness.
Mr. Drummond: No questions.

I -
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MRS. IDA MAY JOYNES,
a witness on behalf of the Plaintiff, being first duly sworn,
testified as·follows:
Examined by Mr. J. Brooks Mapp:
Q. Mrs. Joynes, please state your name·, age, and place of
residence.
A. Ida May Joynes, 48, Onancock.
Q. Mrs. Joynes, are you the widow of Henry T. Joynes,
and in whose connection this suit isf
A. Yes, sir.
·Q. How long had you and ·Henry Joynes been married at
the time of his deathf
A. About twenty-six years.
Q. What was his business f
.
A. Farming, vaccinating hogs, carpentering, and most anything he could do.
Q. How old was he at the time of his death f
A. About forty-six, I think.
page 50 f Q. How many children did you and Henry
Joynes have f
A. Five.
Q. Please state their names and ages, starting with the
oldest.
A. William Thomas Joynes, 26 years old; Catherine Vir.ginia ¥illiner, 23 years old; Robert Elwood, seventeen; Henry
Townsend. Jr., 13 years old; Hettie Sue, ten years old.
.
Q. Are any of these five children married?
A. The first two, girl and a boy.
Q. Were any of these five chiJdren living with you and their
father at the time of his death f
A. None but the three smaller ones.
Q. They are still living with you f
A. Yes, sir.
Q. Were those three children dependent on their father for
supportf
A. Yes, sir.
Q·. Were you Y
A. Yes, sir.
Q. Was Mr. Joynes :;l. man of average good health and
strength?
A. Yes, sir.
Q. Mrs. Joynes, there has been some evidence in connection
with the rear light on Mr. Joynes' automobile at the time of
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his death. Do you know whether this rear red light was ·or
wasn '.t working the riight before he was killed?
, _. ·!
A. Yes, sir.
·
Q. How do you know it was working the night before hd
was killed f
t
page 51 } A. I rode in the car. He taken me out
Daugherty's store to get coal oil and when he came
back he put me out and I got out of the car and stood on thE\
doorstep until he put the car in the garage and the back red
light was on.
'
Q. How. are you able to remember that, Mrs. Joynes Y
A. Because I rode in the car the night before and I just
remember it.
Q. What kind of car was he in at the time of his death Y
A. Plymouth.
Q. What time did Mr. Joynes leave home on the day he was
killed f
A. About nine o'clock in the morning.
Q. The night you refer to is the night before the very day
he was killed on Y
A. Yes, sir.
Q. So far as you know or have any reason to believe did,
the car come out of the garage, or wherever he kept it, after
it was put in the nigl~t you say the red light was on until he
I
took it the next morning?
A. No, sir, not so far as I know.

to

Mr. Mapp: You gentlemen take the witness.
Mr. Drummond: That is all, thank you.

.
,JOHN D. GRANT, JR..,
a witness. on behalf of the Plaintiff, being first duly sworn,
testified as follows :
Examined by l\fr. Mapp:
Q. Mr. Grant, what official position, if any, do you hold in
Accomack County f
page 52 ~ A. I am County Clerk of the County, and by
.
virtue of that Clerk of the Circuit Court.
Q. Have you the latest edition of the copy of the mortality
tables?
A. I have.
Q. Will you produce it Y
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Note : Book produced by witness.
Q. Will you please ref er to that and state the average ex..
pectancy of a man forty-six years of ageY
A. I have here life table for· white males. Forty-five to
forty-six average number of years ·of life remaining at beginning of year of age 25.28. In this connection you ask me
for the latest mortality table. I was approached by several
attorneys several years ago about mortality tables. I just
want to show I don tt know whether it is the latest or not. I
·had one for year 1910, but I wrote to Congressman Bland for
the latest set of tables and these are what I got.

Mr. Mapp: You can take the witness.
Mr. Drummond: No questions.
Mr. Mapp: That is our case, if your Honor please.
Mr. Ruediger: We would like to make a motion to the
Court outside of the presence of the Jury.
·
Note: Jury withdrawn.
Note: Motion was made bv Mr. Drummond to strike out
the evidence on the ground that no negligence has been shown
on the defendant, and further that their own witness showed
negligence on the part of the plaintiff.
page 53 ~

Note : Motion argued and sustained, and the
.Tury instructed to bring in a verdict in favor of
:the Defendant.
.

Note.: Counsel for the Plaintiff object and except to the
Court's action in striking out Plaintiff's evidence on the following grounds :
1st. Because said evidence shows sufficient negligence on
the part of the Defendant to sustain a verdict for the Plaintiff.
2nd. Because said evidence does not show contributory negligence as a matter of law, nor any contributory negligence
which would bar a recovery on behalf of the Plaintiff; and
3rd. Because the Court's action in sustaining said motion
ignores and fails to take into cownt the. doctrine of last clear
cba~ce.

State of Maryland, e~., v. Harvey T. Coard.
page 54}
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JUDGE'S CERTI·FICATE. ·

I, John E. Nottingham, Judge of the Circuit Court of Acco!llack 0:ounty, Virginia, who presided over the fore going_
trial of State of Maryland, who sues for the benefit of Ida
Mae Joynes and others v. Harvey T. Coard, do certify that
the fore going is a true and corredt copy or report of the testimony and other incidents of said trial, in the Circuit Court of
Accomack County, Virginia,. beginning June 27, 1939, and
ending on that day; and I further certify that the Attorneys
for the Defendant had reasonasble notice in writing of the
time and place when said report of the testimony and othet
incidents of the trial would be entered and presented to the
undersigned for verification.
Given under my hand this the 21st day of August, 1939,
within sixty days from the time at which the judgment complained of wa.s rendered.
JNO. E. NOTTINGHAM, .
.Judge of the Circuit Court for the
County of Accomack, Virginia.
A Copy Teste:

,TNO. E. NOTTINGHAM:, Judge.
page 55 }
•

And at another day, to-wit:

Virginia:
In the Clerk's Office of the Circuit Court for the County of
.Accomack, in the Vacation of said Court, on the 21st day of
Aug'Ust, A. D., 1939.

The following order under the hand of Hon. J no. E. Not.
tingham, Judg-e of the 31st Judicial Circuit, was this day
received in said Clerk's Office ancl pursuant to the order ot
said Judge and the statute in such cases made and provided,
entered as a vacation order as follows, to-wit:
' 'Virginia :
In the Circuit. Court. for the County of Accomack, in Vacation.
State of Maryland for the:: use of Ida May Joynes, et als.,
Pltffs.

v.

Harvey T. Coard, Deft.
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On this the. 21st day of August, 1939, the same being less
than sixty days from the date on which :final judgment was
entered in this cause, ·came the plaintiff, by its counsel, and
the .defendant, by his counsel ; and thereupon the plaintiff,.
by its counsel, after due notice in writing to the defendant,.
as provided by law, tendered to the Jtndge of the Court a
stenographic report of the testimony and other incidents of
the trial herein for authentication or verification, which were
received, signed and sealed by the Court and ordered to be
made a part of the Record. And leave. is granted to any
party to use- the original .Exhibits offered and introduced in
this cause, which Exhibits bear the initials of the Judge of
this Court, before the Supreme Court of Appeals of this
State without being copied.
page 56 } To John D. Grant, Jr., C. C.:
Enter the within vacation order:
JNO. E. NOTTINGHAM,
.Judge of the 31st Judicial Circuit.
Date~ .August 21,. 1939.. ""
S'ta te of' Virginia,
County of Accomack, to-wit:
I~ John D. Grant, Jr., Clerk of the Circuit Court for the
County of Accomack, in the State of Virginia, do hereby
~ertify that the foregoing is a true transcript of the records
f).nd proceedings in the notice of motion for judgment of Stat~
of Maryland f.or the use of Ida May Joynes, widow of Henry
T. Joynes, deceased, William Thomas Joynes, son of said
Henry T. Joynes, deceased, Catherine Virginia Milliner,
daughter of said Henry T. Joynes, deceased, Robert Elwood
Joynes, Henry Townsend Joynes, Jr. and Hettie Sue ,Joyncs,
the last three being infant children of said Henry T .•Joynes,
deceased, plaintiff, against Harvey T. Coard, defendant, pending in said court; and I further hereby certify that the ·aef endant has had notice of the intention of the plaintiff to
have tl1e foregoing· transcript of the record made out. '
The cost of the foregoing transcript is $14.35, and is charged
to the plaintiff.
..JOHN D. GRANT, JR., Clerk.
.A Copy-Teste:

M. -B. WATTS, C. C.
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