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IN THE

Supreme Court. of .Appeals

of Virginia
AT RICHMOND

Record No~· 3510
\ l\:1A:RVIN MULLINS,

PLAINTIFF IN ERROR

PETITIONER

v.

ROY

SANDERS, DEFENDANT

IN

ERROR

PET.ITI ON
To the Honorable Justices of the Supreme Court of Appeals of

Virginia:
Your petitioner Marvin Mullins, a citizen and resident of
Dickenson County, Va., complains of a final judgment of dismissal made in the above styled. case at Jaw in the ~ircuit Court of
Dickenson County, Virginia on the 17th day of June, 1948,
wherein the petitioner was plaintiff and Roy S~ders was defendant.. Your petitioner had sough~ judgment for $10,000.00
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against the defen<;l.ant f<?r malicious abuse of Criminal process,
malicious prosecution and false arrest.
A complete certified copy of the record in the above mentioned case is herewith filed as a. part of this petition.
STATEMENT

OF FACTS

Marvin ·Mullins and his brother-in-law :_~oartet · started a
truck mine during the late Coal Boom in Dickenson County and
as .in so many similar cases immediately made big money and
received a check for their first. coai in the sum of $558.83 cents
wh.ich they immediately deposited in the Cumberland B~k
and Trust Company in Clintwood; Va.,, on Sept. 20th, 1947.
Neither of the partners had much education or business ex. perience and they signed signature card Mullins and Carter.
Mullins put the Mullins on the signature card and Carter put
2* Carter on *the signature ·card and they were told to sign
all checks in a similar manner (R. Page 3), They drew
a- check in this manner and the same was immediately cashed
by the bank. They afterwards· drew nine other checks, in this
manner and the same were paid and honored by the bank.
The partners were in need. of a gasoline engine and went
._about 10 miles across the Kentucky line to Shelby Gap to the
defendant Roy Sanders' truck mine. Mullins and Carter both
showed Sanders the deposit slip and gave the defendant Sanders
a check for $80.00, signing it.a~ the bank had told them to sign.
·That is Mullins signed the Mullins and Carter signed Carter to
the -check making Mullins and Carter as the whole signature.
The check came to the Cumberland Bank and Trust Company in Clintwood and was by the cashier turned down and
the cashier put . a · slip on th~ check showing the reason -for
turning it down w~s ·Signat:ute (Rec. P.) and in clue c·ourse was
charged back to Sanders' account as a rubber check. : _Mullins
and Carter had drawn nine checks signed as above w~ch had
been paid by the bank. Although Sanders' mine was only
about 10 mUes from Mullins~ mine Sanders kept the check for
about. a month when he got two local Kentu~ky; ·officers, on, a
Sunday and carn.g to . Clintwood anq inquired· for Mullins.: .. He
had armed himself with a Kentucky Felony Warrant. H~ was.
told where Mullins lived and- that Mullins would pay· the ·check
and· was of good ·standing _in the Gommunity. He, ,got a :Virginia

:.....
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Officer Ralston Phillips and went to arrest Mullins ~aking his
two Kentucky officers with him al~o.
3* *Roy Sanders, the defendant, found Mullins at home with
his family and he readily came with the office:rs to Clintwood ~d went to -the home of the Cashier. The Cashier was
out.. There was a. custom in Clintwood. that no bonds were
taken for criminals on Sunday (Evidence Clyde Mullins) and
the partner was in the Hospital at Dante, Va., with a broken
leg. ~ullins had no funds to take the check up and so informed
Sanders but told him the money was in the bank, that it . was
a mistake. That he would get him·a new check. Not):rlng would ..
satisfy Sanders. He said Mullins must go to jail unless he got
his money and his expense of coming after him. Mullins had
never been in j~il before. Sanders said his money .was all he
wanted, at another time he said. he would break fellows giving
bad checks (evidence Henry Anderson) . So as no bond· coul4
be given on Sunday, Mullins was put in jail. The defendant
Sanders told the officers to put Mullins in the jail and they
immediately did so.
At the time Mullins was placed in jail the officers only
· had one warrant, the Kentucky warrant. This warrant read
"Did. commit a felony by a check with ficticious signatures
against the peace and ·dignity of the Commonwealth of Kentucks". On Monday, the Virginia Officer swore out a fugitive
4:1= warrant for forgery against Mullins and he was *granted
bond. 'Examining trial was had and Mullins was held for
Kentucky. But no indictment was made. The partner Carter '
came and paid the amount of the check to J. ~. Smith, who _
appeared as attorney for Sanders at the Virginia trial. The
money was at all times on deposit to the name of Mullins and
Carter·in t}J.e Gumberland Bank and Trust Company.
At the conclusion of the evidence for both the plaintiff aria
defendant the defendant moved to . strike out the plaintiff's
evidence which motion was sustained by the court and the
defendant excepted.
ASSIGNMENT OF ERROR

.

1. The court erred in ruling that the plaintiff did not have .
a case of Malicious abuse of Criminal proce~s.
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2. The court erred in ruling~ that there was no false
, imprisonment shown.
3. The Court erred in ruling that there was no Malicious
prosecution shown by the evidence.
'
4. T,he court erred in refusing to allow G. Mark French
state as a witness that the Kentucky warrant did not state any
offense under the Kentucky Law.
5. The court erred in refusing to set aside the verdic~
of the jury, to grant a new trial.
ARGUMENT

1. Now the malicious abuse of Criminal p~ocess is different
5* from Malicious prosecution. There need be no *termination
of the action before suit is brought nor does the advice -of
Counsel excuse. The evidence is plentiful that Sanders only
brought the warrant to collect his deJ:>t. He said plenty of
times and testified that all he wanted was his money. The
warrant was not taken to vindicate the law but to collect a
debt. This should have gone to the jury and it was error to
strike plaintiff's evidence on this point.

2. The Kentucky Warrant did not state an offense. A
warrant mus1 be fair on its face before any officer or individual
is excused' under it. One that is void on its face does not '
authorize an arrest. This warrant was not fair on its face. It
did not state ,any fact that constituted an offiense under the
Kentucky Law or under the Virginia Law. Therefore the arrest
of the plaintiff at the defendant's instance was actionable.
Further, if the Kentucky warrant had been fair on its face,
the Virginia law requires that the prisoner be taken immediately
before an officer authorized to take bond and be not put in
jail until a fugitive warrant is issued. Neither of these· things
were, done. This was actionable and should not have been
taken from the jury. Tod? so was error.
·In this case there was no value in advice of counsel. Nor
that the trial justice held the defendant for the Kentucky
charge. No requisition was sought until after this suit was
instituted.
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Now the Virgµua statute on this is as follows:
Sec.. 5070 N.
Arrest without a warrant: The arrest of a person may
6* be lawfully made also by any peace officer or *private person
without a warrant upon reasonable information that the
, accused stands charged in ~he courts of a State with a
crime punishable by death or imprisonment for a term exceeding one year, but when so arrested the accused shall
be _taken before a Judge, Justice, Justice of the Peace or
other officers authorized to issue criminal warrants in their
State with all practical speed and complaint made against
him under dat~ setting forth the grounds of the- arrest as
in the preceeding Section, and thereafter· his answer shall
be heard as if he had been arrested on a warrant."
All of this appeared ir, the case and was not denied. No
Virginia warrant was procured until on Monday. Under this
statute it was the officers' duty immediately upon arriving. at
-Clintwood .to go to an officer who had authority to issue crimina}: .
warrants and procure a fugitive warrant.
The plaintiff. was put in jail instead and kept without such
a w~rant until Monday. All of this was false imprisonment.
H;e had to be taken to an officer who could take a bond even if
it was Sunday. Officers should not be favored more than other
.. people. If they do not know what the law is, it does not ex- ·
cuse them. Anyhow the plaintiff was entftled to have his case
passed on by a jury.
3. That there was a malicious prqsecution as the defendant
picked a Sunday to come across ·the line when he knew or_ had
reasonable groµnds to kno~ that the money was in the bank~
7* *His lawyer stated there were some things he did _not tell
him and there was no further actiori taken on the case.
It is true there was a cold check case issued in Kentucky against
Mullins. But the Kentucky warrant issued in -this c~se w~s
not a cold check case but one for fictitious signatures. The
defendant was bound over by the Virginia Justice on a forg~ry
case by the original arrest, the one in question was one for
fictitious signatures.

4:
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that he had been practicing law in Kentucky and Virginia for
more than 20 years to testify what the Kentucky-law was. No
citation of authorities is necessary to show that the law of a
foreign state can be shown by any lawyer wherever he lives
and wherever he. practices. This evidence was necessary to
show that the Kentucky warrant did not state a case where
the ·punishment would be by confinement in Penn. for a year
or more. If it stated no offense and the money was in the
bank all the time no offense of any kind had been committed.
· In that case, no arrest could be made witho'!lt a fugitive warrant. The arrest and confinement made was th_erefore illegal
, and the plaintiff was entitled to have his case. passed on by a
jury.

5. The court erred in refusing to set aside the verdict
of the jury and grant a new trial. What has been said above
applies to this assignment of error also. The court need not
be told the rules that apply whe~ the evidence is stricken from
the jury.
Your petitioner, Marvin Mullin~, prays that a writ of error
be granted him, to the said judgment of the said Circuit Court
of Dickenson County and that he be granted a new trial
8* *and ,that he be given all such relief as your petitioner may
be entitled.
This petition and record will be filed before the Clerk,
Supreme Court of Appeals at Richmond, Virginia.
A copy of this petition was sent to W. B. Phipps, Attorney
for Roy Sanders, on the fifteenth day of October, 1948..
Respectfully submitted,
MARVIN MULLINS,
By Counsel.
G. MARK FRENCH,
Attorney for Petitioner,
Clintwood, Virginia.
,State of Virginia,
County of Dickenson, to-wit:
_ I, G. Mark French, the undersigned attorney, practicing in ·
the Supreme Court of Appeals of Virginia, do certify that in
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my opinion, the judgment complain~d of by the Circuit Court
of Dickenson County, Virginia, in the foregoing petition, should
be reviewed and reversed by the Supreme Court of App~als
of Virginia.
Given under my hand, this the 14th day of October, 1948.

G. MARK FRENCH,
Attorney.
Received Oct. 19, 1948.
M. B. WATTS, Clerk.
Rec'd. Oct. 25, 1948.

A. C. B.
Nov. 19, 1948. Writ of error awarded by tl].e Court.
Bond $300.

M. B. W.

,
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RECORD
page a-1
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PLAINTIFF'S DECLARATION
Filed Aug. 22. 1947

fn the ·circuit Court of Dickenson County, Va.
M_arvin Mullins

v.
Roy Sanders

Plaintiff
DECLARATION
Defendant..

, Marvm Mullins _complains of Roy Sanders of- a .plea of
Trespass; that heretofore to-wit: on the .......... ; ... day of
Oct. 1947 the said defendant with force and arms, assaulted the
said plaintiff, and seized and laid hold of the said plaintiff, and
. with great force and violence pulled and dragged the said plaintiff about, and gave and struck the said. plaintiff a great many
-violent blows and strokes and also forced the said plaintiff to
go out of a certain house situate and being in the county of
Dickenson into the public streets and roads of said county and
alorig said street and roads of said county ·to the Jail of Clintwood Va. and then and there imprisoned the said plaintiff and
kept him in said prison over night for. the space of 20 hours
next following contrary to the law of the land and against the
will of the said plaintiff whereby the said. plaintiff was -then and
there not only greatly hurt, and bruised and wounded and was
thereso. _also greatly humiliated and exposed and ~jured in
his credit, standing position and cirsumstances; and,
For this also to-wit: that afterwards to-wit: on the day
month and year last afore~aid the said defendant with force
and arms, again assaulted the said plaintiff, and then and there
beat, bruised and ill treated him, and then and there imprisoned
him, and kept ar. d detained him in prison there, withpage b-1 ~ out any probable or reasonable cause, for a long
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time to-wit: _for 10 hours nex.t following contrary
to the law of the land and against the will of the· said plaintiff;
·
and. for this also to-wit:
That heretofore to-wit: on the ............ day of Oct. 1947
the said defendant contriving and maliciously intending to injure the said plaintiff in his good name and credit and io bring
him into public scandal,. infamy -and disgrace, ~d to cause the
said plaintiff to be imprisoned over night and thereby · to impoverish, oppress and wholly to ruj.n him, heretofore, to-wit: on
the . . . . . . . . . . . . . . . . day of Oct. 1947- appeared before one Lee
Newsome a Justice. of the Peace of Pike County, Kentucky, and
then and ther~ before the said justice of the peace, falsely and
maliciously, and without any pro~able cause or reasonable cause
whatsoever, charged the said plaintiff with having feloniously
make a check with false or fictitious sign~ture and upon such
charge, falsely, maliciously, and without any reasonable or probable cause whatsoever, caused and procured the said Lee Newsome, so being
grant his cer. said justice as aforesaid, to make and
.
tain warrent, for a felony, for the_ apprehension and taking of the
said plaintiff, and for bringing the plaintiff before the said Lee
Newsome or some other justice of the peace in and for the
said county to be dealt with according to law for the said
supposed offense. And the said defendant under and by ·vertue
of the said warrant, afterwards to-wit: on the ·day, month ~d
year aforesaid, wrongfully and unjustly and without any reason. able cause whatsoev~r, cause the said plaintiff to be
page c-1 ~ arrested by his boxdy, and to be imprisoned and
kept and detained in prison for a long space of time,
to-wit: for the ·space of two days, then next following and that
the said defendant has now ceased to prosecute· or take further
· action on the said warrant and the said prosecution has c;eased
and t];te said plaintiff has not been further bothered by the
said defendant or the officers of the law by reason of the said
prosecution aforesaid and is not further required to answer the
same and the said defendant has now deserted and abonded the
said warrant and prosecution in every respect. By reason of
all _of which yotir plaintiff has been damaged $25,000.00
And for this also to-wit: that heretofore to-wit oft the
said ............ day of Oct. 1947 the said defendant maliciously
and contriving to collect a debt and to embarrass and injure
tJle said plaintiff cau~ed- to .be sworn out b~fore Lee Newsome
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a justice of the peace of Pike County, Kentucky a felony warrant ·against the said plaintiff charging him: with having issued
and made a check for $90.00 payable to Dr. Roy Sanders with
false.or !icticious signatures for the sum of $90.00 and caused the
officers of the law to apprehend and take into custody the. said
plaintiff for the purpose of collecting an indebtedness owed the
said Dr. Sanders by the said defendant and that the said Roy
Sanders knew at the time of said apprehension that no offense
had been committed and that his said check was good but same
was done and had done for tve unlawful purpose of harassing,
injuring and embarrassing the said plaintiff for the purpose of
collecting an indebtedness and cost ·from the said
page d-1 ~ plaintiff and the said defendant. stating at various
times that his money was all he wanted and offering to have the said warrant dismissed and the said plaintiff
if the said money was paid, by reason whereof the said plain.;.
tiff has been greatly damaged an a very large sum to-wit:
$25,000.00
By means of which said premises the said plaintiff hath been
and is greatly injured in his credit and reputation and. brought.
into public scandal, infamy and disgrace with and amoungst all
his neighbors, and other good and worthy citizens of this commonwealth; and divers of those neighbor~ and citizens to whom
his innocence . in the premises was and is unknown, have by
reason of the premises suspected and believed, and still doth
suspect and believe, that the said plaintiff has been and is
guilty of a felony; and also by reason of the premises, the
said plaintiff hath suffered great anxiety and pain of body and
mind and hath been obliged to lay out and expend, and hath
necessarily laid out and expended, diverse sums of money in
the whole amounting to a large sum of money to-wit: $10,000.00
in and about procuring of his discharge from the said' imprisonment, and in defending himself in the premises, and the mani- '
festation of his innocience in that behalf and· has been greatly hindered, by reason of the. premises, from following and transacting his lawful and necess_ary affairs and business for a long
space of time to-wit: for the space of one month; and' also by
reason and means of the said premises, hath been and is
· greatly injured and damnified in his credit and cirpage e-1 ~ cumstances. To the damage of the said plaintiff
of $25,000.00.

'

'll
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And therefore he ·institutes this -action of trespass on the
case.
"-·

pq.

G. MARK FRENCH
page f-1

~

DEFENDANT'S PLEA OF NOT GUILTY
Filed Nov. 12. 1947

Marvin Mullins,

Plaintiff
PLEA OF NOT GUILTY

vs
Roy Sanders,

Defendant.

The said defendant, by his attorney, comes and says that he
is not guilty of the premise in t4is action laid to his charge,
in manner and form as the plaintiff· hath complained. And of
this the said defendant puts himself upon the county.
P.D.

A. M. PHIPPS
VIRGINIA:
In the Circuit Court of Dickenson County.
Marvin Mullins,
vs.

. Plaintiff

NOTICE OF MOTION
(Malicious Prosecution, False Arrest, and
Malicious Abuse of Criminal Process.)

Roy Sande~s,

Defendant.

Stenographic report of the testimony and other incidents of
the trial and certificate of exceptions.
·
This case came to be heard on the 16th day of June, 1948,
before the Honorable Frank W. Smith, Judge, and a jury duly
impaneled and sworn to try the issues.
Appearances:
G. Mark French, Esq.,
S. H. Sutherland, Esq.,
Counsel for ~laintiff.
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A. M. Phipps, Esq.,

Francis A. Burke, Esq.,
Counsel for Defendant.
The witnesses for both sides were called, sworn and ex-eluded. Whereupon, opening statements were made by ~ounsel
and the following evidence ~ntroduced for the Plaintiff:
page 2 ~ MARVIN MULLINS, the first witness and Plaintiff in
the case, being first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Frenc~:
You are the plaintiff in this case?
Yes, sir.
How old are you, Mr. Mullins?
I am thirty-three.Where do you live?
· Dw~le,, Virginia, about f-our and a half miles from here.
Where w~re you horned?
Pike County, Kentucky.
Q. Who was your father?
A. George M. Mullins.
Q. Did he hold any position with the government?
A. He was High Sheriff.
Q. To get down to the issue in question, tell what you
know about your bank account at the time you bought a motor
·from ]:toy Sanders.
_
· A. -Well, I got a coal lease on Camp Creek and got mY.
brother-in-law, Jessee Carter, to go in with me. We went ahead
·
and .opel)ed the coal and sold the coal to Baker Br~s..
page 3 ~ at Fremont. When we got our first check we·put the
·
money in the bank and made an agreement between
·.the two of us and put the money in a joint account, and went
before the Cashier, Mr. Hughes, Newton Hughes, and told him
we wanted to deposit it between us, and that each of us:would
sign our name to the checks. While we were there we deci~ed
Q.
A.
Q.
A.
Q.
A.
Q.
A.

Marvin Mullins ys. Roy Sanders
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to write a Ten Dollar check each. I· signed "Mullins" and the
little "&" mark, and he signed "Carter". Mr. Hughes cashed
the checks for us and our expenses, we paid them by check, too.
Q. Have you the deposit slip?
A. Yes, sir.
By Mr. French:
You~ Honor, we desire to' introduce this deposit slip in ~vidence.
·
By Mr. Phipps:
We object to it.
issue.

I don't see where it is material to this

By Mr. French:
We offer it in evidence.
By the Court:
When is it dated?
By Mr. French: ·
September 20, 1947.
page 4 } _By the Court:
When was the check written? That check that you
gave the defendant.
By Mr. Mullins:

· September 20th.
By- the Court:

The same day?
By Mr. Mullins:

That's right.
By the Court:

Objection overruled.
(The same is filed as requested, marked "Exhibit i".)
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By Mr. Phipps:
Ex~eption.
By Mr. French:

It says on this deposit slip, "Deposited with Cumberland
Bank and Trust Company, Rl, Clintwood, Va., 9/20/1947." I
won't read that fine print. "Ch~c~s as follows: G. B. Coal Co.
$558.83." Nearly to the bottom of the slip is the word "New",
and then it says: "Total $558.83, not negotiable, duplicate deposit ticket, received by 'N'."
Q. Did you draw any checks on that account?
A. Yes, sir.
By the Court:
Is that when the account was opened?
A.

Yes, sir.

By Mr. French:
Q. Have you those checks that you issued?
page 5 · ~ A. I have.

Mr. French:
Your Honor,_.we desire to introduce these checks in evidence.
By Mr. Phipps:
We ·object because there is only one check involved here,
and that is the one that this action is based ·on.
By the1Court:.
I don't see why the other checks would be material.
By Mr. French:
To show they were paid and how they were signed. They
were signed the same as the one in question.
By the Court:
Go ahead.
By Mr. Phipps:
If the Court please, if the suit had been brought against.

Marvin Mullins vs. Roy Sanders
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the bank· it might be permissible, but this action is based on
this one check alone.
By the Court:
We're not far enough along to ·tell much about it. Go ahead.
By Mr. French:
You signed the "Mullins" on this ·check?
A. I did.
page 6 ~ Q. Who was Carter?
· A. My partner.
Q. Were all of these checks paid?
A. Yes, sir.
Q. The first one is to the New Hardware and Furniture
Company in the sum of $10.00, dated September 22, 1947; another
to Clintwood Department Store dated September 22, 1947, in
the sum of $10.00; another dated September 22, 1947 to Logan
Mullins in the sum of $6.38; one to Davis and Short, dated September 22, 1947, in the sum of $27.05; one to Guy Owens, dated
September 22, 1947, in the sum of $119.90; and here is another
to Leonard Mullins in the sum of $9.00, dated September 22, .
1947; one dated September 23, 1947 to Tivis Mullins for $4.80
and then there is another one here to Myrtle Mullins and they
are all signed ''Mullins & Carter", and that is besides the two
checks written on September 20, 1947, one of which is to Marvin.
Mullins and the other payable to Jessie Carter and both in the
sum of $10.00.
'
Q.

By the Court:
Mr. French, I understood you to say the check was given
to the defendant on September 20, 1947.
By Mr. French:
That is right.
page 7

~

By the Cour~:

Any checks written after that wouldn't be admissible.
Objection sustained.

By Mr. French:
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We think that they expla4'i his conduct. They claim there
was no money in the bank and a bad signature.
By the Court:
You will have to show that it is worth something.
By Mr. French:,
Q. Where did Cart~r live?

A. Dorton, Kentucky.
What county?
Pike County.
Where does the defendant reside?
A. Dorton, Kentucky.
Q. What County?
!\:. Pike.
Q. About how far would they live apart; how far· is it from
where Carter lives to where Sanders lives?
A. About a mile and a half.
Q. Were they acquainted with one another?
A. Yes, Mr. Carter worked for Mr. Sanders.
Q. Are you acquainted with Sanders personally?
A. No, not too much. I have seen him quite a bit
page 8 ~ and has come to my brother-in-law's place as a doctor.
Q. Tell about the transaction in which you gave him
this check..
A. We needed a fan because the State Inspector was going
to shut our mine down. I had seen this· gasoline motor we
purchased from .Sanders, and I discussed it with iny partner,
and we agreed to buy· it. He had run the motor in the mines
that run a fan to fan the air in his mine. They had installed
an electric one. We went to his home in Dorton and asked
him if he would sell this motor, and he said yes. When we
asked what he wanted for it he said $100~00. I said, "Doc, we're
just two young fellows trying to start out. Will you sell it on
time?" He hesitated for awhile. I told him that I had the
deposit slip and told him that I would show it ~o him -and ·
that ·we were going to make money, but that we needed to
get started and -wanted to get the r;notor on time~ He ·said,
"Well, just write me a $90.00 cheqk and take it.." I said, -"All
right", and I wrote the check, signed "Mullins" and the little
"&" mark and Jessee Carter signed "Carter." He ac·cepted the
Q.
A.
Q.
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check and: sent Dewey· Akers, a. man ·that w:as working· for· liim

at. that time;. with us and. helped to get the. motor on- wheels
and. Dewey·went with us and; we put it in·. th-e truck- and: brought
it on to Virginia.
.
page, g· ~-- Qi. · Did: y.ou: have· the money in. the bank: at that: tiine?
A.. Yes, sir~
1
Q~,! Have you your bank statements? ·
A. Yes, sir. .
Q. We. desire to introduce the bank statement. of_ the
Cumberland Bank and Trust Company which ·shows· the statement of their- account.
··
By Mr. Phipps:
We object to it as immaterial. This action: is· based on· one
check alone.
By Mr. French:
It shows there was funds in the bank at that time:

Hy the Court:
Objection overr.ul~d~
(The same is filed as requested, marked: "Exhibit 2;")·

By Mr. French:
"Cumberland Bank and Trust Company, <:!lintwood, Virginia, in account with ;Mullins & Carter, Address: Clintwood;
Virginia."
By the Court:
Does that show the account at that time?
By Mr. French:
Yes.
·By the. Court:
Does it cover September 20, 1947?
By Mr. French:
Yes,. from September 20, 1947.;. until October- 22, 1947.
pag¢: 10· ~ Q~ · I will give· the balances and they are as. follow.s.:
September 20, 1947, $.538.83;. September 22; 194.7.,
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$418.93; September 23, 1947: $381.88; September 24, 1947, $366.50;
September 26, 1947, $274.50; September 27, 1947, $165.95; October
l, 1947, $159.94; October 4, 1947, $152.94; October 8, 1947, $930.56;
October 9, $926.56; October 10, 1947, $805.11; October 11, 1947,
$635.51; October 14, 1947, $609.26; October 15, 1947, $591.34; October 18, 1947, $541.34; October 20, 1947, $370.34 and October 22,
1947, $159.5j. Had you got any complaint about any of these

checks up until Sanders came ,to see you?
By Mr. Phipps:
We object. That is immaterial.
By the Court:
Objection overruled.
By Mr~ Phipps:
We save the exception.
A. No, sir.
Q. Tell the next thing you heard from Sanders after :you
bought the motor.
A. The next thing I heard from him he was· in my front
yard with a deputy sheriff on Sunday.
Q. Tell w~at happened from there on.
, A. He had a Kentucky deputy with him.
Q. Who was he?
A. John Henry Steffy.
Q. .Who else?
page 11 ~ A. My brother, W. E. Mullins, Sanders and the
Sheriff.
Q. Tell what was said and done.
A. I looked out the door and seen all of them sheriffs and
it scared me a little, and I said to the Sheriff By Mr. Phipps:
We object unless it was in the presence of the defendant.
By the Court.
. Was it in the presence of the defendant?
A. Yes, sir. He said it was something bad. This Kentucky deputy said, "Yes, it's very bad." Ross Phillips was there
too ·and he kind of smiled and winked at me, and that eased
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m~ off a little. Steffy reached me the paper and I looked at it.
I couldn't understand it, but saw something about a $9,0.00
· ' check: Steffy said, "It's about the motor you bought from Roy
Sanders" and then he said, "You gave a check for it." · I said
"Gentlemen, this check is good. · There is money in the bank
to cover -it. It can be arranged very easily." He said, "What
f want "is the money for the motor and this Kentucky Deputy ,
and for my time." I said, "It can be arranged easy about
getting money on this check because tlie;re is money in the
bank." He said "let's go to town." When my brother stepped
up he told him that I was being. arrested for that check. They
brought me to town here an~ took me to Rollie Chase's, (R. E.
Chase, Commonwealth's Atty.) but I dori't rem.ember
page 12 ~ all that was said. There was quite a bit of talk. It
·
was on Sunday, and I believe Mr. Phillips· suggested.
that we try to find Newton Hughes, Cashier of the bank. He
went across the street and looked for him but couldn't find him.
Ross Phillips said "Marvin, why don't you pay it off in cash?"
But I told him that my money was in the bank and since it
. was Sunday I couldn't get any money out of the bank. I told
Mr. Sanders that if he wanted a new check that we coUld go
to the hospital at Dante where my partner was (he had been
hurt) and issue a new check. He said,. "I don't want a check,
but the money or you go to jail." I said, "That is all I can
do for you."
Q. Did you get the money there that day?
A. No, it was Sunday.
Q. · Did you see the warrant?
A. Yes.
Q. What did it charge you with?
A.· The warrant read that I had committed a felony by
fictitious signature.
Q. Did you see· anything about. not having money in the
bankt
A. No, sir.
Q. Did they have a Virginia warrant?
A. N~*
.
Q. When did you see a Virginia warrant?
A. On Monday. I was in jail Sunday, stayed all Sunday
night, but there was· some talk about ·1etting me out on bond,
but since there wasn't a Virginia warrant they· didn't
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page 13

~

know how they could get me out. They said they
woufd have to take it up with the governor since there
-was nQ Virginia warrant. I went before Mr. Sutherland, the
Trial Justice, on Monday.
Q. And that was the first' you gave bond?
A. Yes, sir.
.
Q. . When was it thS:t they came to your place and arrested
you?
A. It must ~ave been about 2: 00 or 2: 30 Sunday evening.
Q. How far is your home from.the jailhouse at Clintwood?
A. Four miles.
·
Q. How were you brought in to town?
A.' In Dr. Sanders' car.
Q. ·Who was directing what was heing done?
A. Dr. Sanders was telling them what to do.
Q. What time did they permit you to give bond?
A. It must have been about 11:30 the next day, on Monday.
Q. Who swore .out the Virginia warrant ·on which you
gave bond?
A., Ross Phillips.
Q. What did it charge you with?
A. Something about getting property by forgery and being a fugative from justice.
Q. You mean to get property under false pretenses?
page 14 ~ A. Yes, sir.
Q. Was anything said in the first warrant about
forgery or .getting property under fanse pretenses?
A. No, sir.
Q. Who had sworn out the first warrant?
A. Lee Newsoine.
·.
Q. Is· he a Justice of the Peace?
!i,.. Yes, he is.
Q. Who niade the complaint?
A. Roy Sanders.
Q. When it came up to the a·ctual point of your being put
in jail,- was there any conversation in the presence of the defend~t?
· A. When we were in the car down there I believe that.
they had it i.p. mind to take me to Kentucky.
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By Mr. Phipps:

We object to what he had in his mind.
By t~e Court:
Objection sustained.
Q. · Tell everything they said there.
A. Mr. Steffy, the Kentucky Deputy,· aslted me if I wanted
to go to Kentucky. I said, "You have me arrested. You do
· as you wish." Mr. Steffy reached the warrant to Sanders, Roy
Sanders, and Sanders reached it to Ross and said "Put hitn in
jail."
Q. Then what did they do to you?
A. Put me in jail. ·
page 15 ~ Q. Are there any Justices of the Peace in and around
Clintwood?
A. Yes, sir.
Q. · Did you see a Trial Justice or Justice of the Peace from
the time you left home until they put you in jail?
A. No, sir.
Q. When did you first see a Trial Justice or a Justice of the
. Peace from the time they put you in jail?
· A. About 11: 30 on Monday.
Q. Did you make a search for that Kentucky warrant
after that?
A. Yes.
Q. Where did you go to look for it?·
A. The Trial Justice's office.
Q. ·What did you find out?
A. They couldn't locate the warrant. I wanted to make
a copy of. it. I wanted a copy of both warrants, ketttucky and
Virginia. They couldn't find it. The women there in the offic~
said "Mr. Sanders -"

By Mr. Phipps:

We object to what somebody else said.
. By the Court:

Sustained.
'-

By Mr. French:

--
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We think that is official. She is Clerk of the Trial Justice
Court and her statement wouldn't be hearsay. _
page 16

~

By the Court:
You may ask whether or not she found the warrant.

By Mr. French:
'I have already asked that, I believe.
Q= Did you make a copy of the Virginia warrant?
A. Yes, sir.
Q. Is that it?
A. Yes, sir.
Q. We desire to introduce a copy of the Virginia warrant.

By Mr. Phipps:.
We object. The record is the best evidence.
have been made up -at any time or any place.

That could

By Mr. French:
We offer this copy of the Virginia warrant.
Note:
The witness stood aside aQd E. J., Sutherland, Trial Justice
of Dickenson County, Virginia, was called to the stand, and' was
sworn by the Clerk of the Court.
By Mr. French:
Q. You made a search for the original of the warrant issued on the evidence of Ross Phillips?
_A. Yes, sir.
Q. Have you been able to find it?
A. No,_ sir.
Q. You are Trial Justice· of Dickenson County?
page 17 ~ ,A. Yes, sir.

CROSS EXAMINATION
By Mr. Phipps:
Q. Did Marvin Mullins get a copy of the warrant from
your office?
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A. I was told that he did. I think I saw him there, too.
Q. But you don't know that he did?
A. I think I saw him, but I don't know exactly ·what he
copied. He was ther~ for 'that purpose.

By t~e Court:
Q. Were you Trial Justice at the time this was issued?
A. No. I was Substitute Trial Justice, but was acting at

that time.
. Q. Was .there a charge made in the wa:rrant?
A. Yes, sir.
Q. Have you been able to find the original warrant-.?
A. No, sir, I haven't been able to find the original warrant. I have searched for it several times.
Q. The warrants are kept in your office?
A. Yes, sir, they are supposed to be.
By the·Court: ·
(After looking at alleged copy of warrant):
Of course, ~hat is just a copy of the charge and nothing more:
By Mr. French:
page _18

~

We offer this. It is not the full warran~, 'but it does
go ~o~n to the charging part.

By Mr. Phipps:
Let Mr. E. J. Sutherland· see that and see if it is the same
charge.
(At this time the copy of the warrant was pan~ed to
Mr. Sutherland.)
By Mr. Sutherland:
That is about the substance of the warrant. as I recall. I
think the spelling is a little different. Two or three words not
spelled properly.
·
By Mr. French:
We desire to introduce this.
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By the Co~t:
Is t~at a complete copy of the warrant?
By Mr. Sutherland:
No, sir, it is not a complete copy of the warrant. It is
just a part of the warrant. The printed matter is not on there.
We u~e blank fo~s.

By :tbe Court:
Is that copied down to the charge that was on ·the original
Kentucky -warrant?
By Mr. Sutherland:
Yes, sir.
By Mr. French:
It says. "State of Virginia, County of ............... .
To ·any Sheriff or Police Officer. Whereas, Ross Phillips, D. S.,
has this day made complaint and information on on
page 19 } oath before me, Lillian D. Peebles, Clerk of the said
County, that Marvin Mullins iri the said county, did
·on the 5th day of October, 1947, unlawfully enter the aforesaid
county, being at that time a fugative from justice from the
State of Kentucky, being then charged with· a commission 9f a
felony. To;wit: forgery and grand larceny. Lillian D. Peebles."·
Then the word "copy" and the word "wit" follows.
By Mr. Phipps:

with it.
Read on the back of that what was done
.
.
By lV[r. French:
-

We just offer this part of the warrant.
. By the Court:
Are you jl,lst introduci~g. wl)at" is 011 one sid~ of it?
By Mr. French:·
Yes, Your Honor.
(The same is filed as requested, marked "Exhibit 3".)
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Note:
At this time Mr. E. J. Sutherland stood aside and the plaintiff, Marvin Mullins, again took the stand.

DIRECT EXAMINATION
. By Mr. French:
Q. Where was your partner at that time?

A. Mr. Carter was in the Dante hospital.
Q. Since that time, where has he been living?· . . page 20 _~ A. Dorton, · Kentucky.
Q. Has-there been any proeceding of any kind against
him?.
A. I haven't heard pf any.
Q. He was a partner equal in the business with you?
A. Yes and this money belonged to both of us to buy the
. equipment for both of us to use. We each had the same righ.ts
as the ·other, and there was an agreement b~tween the two·
of us when we made this deposit.·
·
Q. Did you see the bank about why they didn't pay this off?
A. Yes. I went to the bank after they had me arrested
.and authorized them to cash this check for Mr. Sanders.
Q. Who was it that you told to do that?
A. Mr. Wright.
Q. Does he hold any position in the bank.
A. I believe he is a clerk.
Q. When was it t~at you did that?
A. After I was arrested.
Q. What did he say when you iold him that?
A. I told Mr. Wright to, cash the check.
Q. I mean what reply did Mr. Wright make you when
you told him _that.
A. He said he would honor the check 'When it come to
the bank.
page 21 · ~ Q. Have you been damaged by this treatment?
A. Yes, sir.
Q. How much have you been damaged?
A. I think quite a bit. I have a young family growing up.
This was the first time I was ever arrested, ·the first time I
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ever spent a night in jail and I have a pretty good record. For
thirty-three years I haven't been put in jail.
Q. What did you think of while you were in jail?
· By Mr. Phipps:
We object to what he thought of.
By the Court:
That might take too long.
Q. Tell just what other damage you suffered.
A. I was away from my home. My wife was worried
about me.
Q. Were you worried about her?
A. Yes, I certainly was, and about my kids, to~. My wife
was pregnant when I was arrested and she didn't know just
exactly when the event would· happen, and she wasn't feeling
· any too well. Tl_iat is the reason I worried about' her being
there alone.
Q. You said you gave bond. When did you first start
trying to give bond?
A. I wanted to give bond early Monday morning.
Q. Why couldn't you get bonded?
A. I don't think that they could give me bond. They said
something about having to get the Governor to give
page 22 ~ me bond, because the warrant wasn't sufficient to
give bond on. I believe Mr. Phipps made that statement. I am not believing, I know he did. They were having
trouble getting bond for me. .
Q. When did you see Mr. Sanders?
A. I saw him, I believe it was the next Saturday here in
the Trial Justice's Court. Q. What did he say it took to settle it?
A. He said it took the money to settle it.
Q. You had already told the bank to pay it off?
A. Yes, sir.
Q. What did he say he would do if you ·would pay him
the !llOney?
A.. He didn't say.
Q. He didn't say whether or not the prosecution would
be dropped if you would pay it?
A.. No, he didn't.
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Q. Were you e"ler tried on the Kentucky warrant?
A. No, sir.
,
Q. Where does your partner live at this time?

By Mr. Phipps:
We object
A. Dorton, Kentucky.
Q. Is he present today?
A. Yes. sir.

page 23

~

CROSS EXAMINATION
By Mr. Phipps:

Q. I hand you a check dated September 30, 1947, payable
to the order of Roy Sanders, $90:00, for one. motor, signed Mullins
and Carter. Is that the check in question in this suit?
A. Yes, but that is not September 30th. It is September
20th.
Q. But that is the check?
A. Yes, sir.
Q. You knew at the time you opened the account at the
Cumberland Bank and Trust Company that you were to sign
is as Mullins and Carter by Mar.vin Mullins or by Carter.
- A. No, sir. We· signed the checks as Mullins and Ca:r;ter.
I signed "Mullins" and the "&" and 'Jessie Carter signed the
."Carter." We wrote two $10.00 checks and had them cashed
. at the same time we made the deposit.
Q. At the time you made the deposit and opened the- acocunt you knew that one or the other was to sign his name.
It had to he signed by either one or the other.
A. No, we each had to sign this check~ I had signe~
"Mullins" and the "&" and he had signed "Carter".
Q. You mean to say that you would write "Mullins" and
he would write the word "Carter" and that was all?
page 24 ~ A. Yes, he would write "Carter''.
Q. Is that what you meant when you said he had ~o
sign it?
A. Yes, both of us had to sign it.
Q. Both of ·you?
A. Yes.
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Q. When· you· ·gav.e· that check andi it was returned to you,
y.ou say you went to the bank and told them to pay= it off?
. A. Yes, after. they put me in.jaih
·
. Q. · At that time, did they tell you if you would properly
sign that check they would pay it off?
A. I had already signed it.
Q. After you had been arrested?
A. Yes, after that and before when we· was. out here at
Mr. Chase's I offered to sign it Tight out there. He said he didn't
want a check, but that he wanted the money.
Q. I am asking you. when, you: took the· check ·to the bank,
which you testified about awhile ago, did you ask them if they
would pay it off?
A. No, I never did take that to the bank.
Q: Then you never had that check in. your hands?
A. Yes,, when. I. give· the- check,: but. not. after that. When.
they arrested me and put me in. jail,, l went to the bank and
. authorized Mr. Wright to cash this check.for Sanders.
page 25 ~ Q. At that time, why· didn~t Mr. Wright cash it?
A. · They handn't taken the check to. him at that
time. · I- didn?t have the check then.
~ They never did cash· it so far· as you know?
A.. L. made a statement: right here· that they could: cash
it if he would. take it out there. ·
Q~ But you never did pay Roy· Sanders' money to him;
did' your
A. The money is out there in·the bank.
Q~ He· told you the· same· day· that if you would give· hini
the-money that you·could: go:
.A. There was nothing said like that. He come over there
and said· 1!haf he wanted· the· money and the Kentucky Deputy
·Sheriff's fee and his expenses.
·
Q: That all?
A. Yes.
Q. You didn't pay it?
A. I couldn't pay it. It was Sunday and the bank was
closed.
Q. On Saturday, the next Saturday, I believe you were
triedJ
A. Yes.
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Q. Roy Sanders testified at that hearing, didn't he?
A. Yes, sir.
· ·
Q. He told you here on that day that if you would· pay
him his money that that was all he want~. - page 26 } A. He was told that if he would go to the bank he
would get his money.

By Mr. French:
We object. That was after he was in jail. That was a week after and is immaterial.
Q. That is correct isn't it? He told you that all he wanted
was his money.
A. I was told th.at he wanted it.
Q. And the +rial Justice told you to go to the bank and
get the money and for you to pay the cost.
A. i don't remember that the Trial Justice told me to go
. to the bank and get the money on the check.
Q. Nothing was said about yo~r going to get the money
that day?
A. That check was issued to Roy Sanders and not to me~
Q. But Roy Sanders was here on that day, wasn't he?
A. Yes.
Q. Didn't the Trial Justice ask you to go with Roy Sanders
and get the money?
· A. I don't know that he asked me to go with him.
Q. You were tried?
A. Yes.
_
Q. And convicted?
A. I don't know about that.
page. 27.} Q. On the back o! the paper which Mr. French has
asked to be filed is written the following: "Executed
this 6th day of October, 1947, Ross Phillips, D.S. 10-11-47. Upon
examination of the within charge, I find the accused a fµgative
from Kentucky and order him held for the authorities of 'said
State 'under same bond." Then at the bottom of the page it
says "10-20-47." You copied that?
A. Yes, sir.
Q. That is a correct copy of that .warrant that- you made?
A. Well, that is in my handwriting.
Q. Now, you did have a trial on that case, didn't you?
A. I did.
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And you were found guilty?
There was no chargea made against me.
You heard that read, and you were present on that
day weren't you?
A. Yes.
Q. You heard the Trial Justice say you were convicted
and held as a fugative from the ·state of Kentucky?
A. It was pending.
Q. And that is a true copy of the record, isn't it?
A. That is my copy that 1· made.
Q. You have been indicted?
A. Pardon me just a bit right here. This is a copy
page 28 ~ of the Virginia warrant. I couldn't get t9 make a
copy of the Kentucky warrant. It had been misplaced
from their files.
Q.
A.
Q.

By the Court:
What is that written oil the other. side?
By Mr.. Phipps:
~

'

.

We are just introducing what the Trial Justice did, that is
on the back of the ,Warrant.
By the Court:
But this copy has something written on the back of the
same sheet of paper. Did you get that off the warrant?
By Mr. Mullins:
That is a copy I made ·while in Mr. Sutherland's office.
That was copied at the same time-I copied what is on the .other
side of the paper, on the front.
By the Court:
Did you copy that from the warrant in the Trial Justice's
office?
·
·
-By Mr. Mullins:
. I don't recall whether is was on the warrant or not. It
must have been though.· I made that copy myself and it is in
my own handwriting.
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By the Court:
In other words, what is written on the other side of this
·sheet of paper you have offered in evidence is a copy of the
Virginia warrant which Mr. French offered to be introduced
awhile ago.
A. That's right. I made that on the back and and
page 29 ~ front at the same time from the same copy.
By the Court:
Did you copy all that was on the back of -the warrant?
A. I don't remember whether I did or not.
By the Court:
What is written on the other side of that sheet of pap_er · .
is what was on the back of the warrant?
A. Yes, but I don't know whether I copied it all or not.
By Mr. Phipps:
They have introduced the front of this paper and now we·
desire to introduce the back of it.
By the Court:
All right.
(';I'he same is filed as "Exhibit 4. ")
Q. You have been indicted in the Circuit Court of Pike
County, Kentucky on this charge, haven't you?
A. Yes, sir.
Q. And you have returned there and giyen bond for your
appearance?
A Yes.

By Mr. ~ench:
We object. The record is the best evidence.
By Mr. Phipps:
He knows what he had done.
By Mr. French:
·The record is the best evidence of what .was done in Pike
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page 30

~

County and we move to strike out any answer given
by the witness.
By the Court:

Overruled.
· By Mr. French:
Exception.
By the Court:
State what took piace in Kentucky.
By the Witness:
I was indicted before the grand jury and went down there·
. and give bond.
By the Court: .
You were indicted before the grant jury in Kentucky?
A.

·yes, sir.

By the Court:
What county?
A. Pike County.

By the Court:
Is that the place where you gave this check?
A.

Yes, sir, the same county.

. By Mr. French:
Q. Do you know what you were indicted for down there?
A. I don't know.
Q. Did you read the indictment?
A. I don't remember whether I did or not. No, I know I
didn't. I never seen· the indictment.
Q. When did they try it?
A. It has not been tried yet.

page 31

~

By M_r. Phipps:

Q. You were, arraigned on that indictment and were
told what you were charged with?

/
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Yes, sir.
I will riow hand you a certified copy of the indictment
in the State of Kentucky and ask you if tnat is a copy of it.
A.
Q.

By Mr. French:
We object. How can he know that it is a true copy when
he just said that he never did see it.
By the Court:
He can state whether he knows.
(The copy of the indictment was handed the witness.)
By Mr. Phipps:
Q. I will ask you to state if that is a true copy of the
indictment certified to by the Judge of the Court and with the
Court's seal on it.
A. Yes, the name of the Judge and the name of the Court
Clerk is on here and also the name of the Commonwealth's
Attorney, J. A. Runyan.

By Mr. Phipps:
We desire to introduce that.
By the Witness: _

I don't believe that this indictment· was read to me down
there. I think the Judge just ~sked me if I would appear back
on .the day this was set for.
By the C~mrt:
You were in Court in Pike County to answer that charge?
A. Yes, sir.

page 32.

~

By the Court:
Is that the same Court that this paper is for?

A. Yes, sir.· Pike County.
By Mr. French:
That proceeding· was not mentioned in the original warrant
and has nothing to do with it. The original warrant was for
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forgery and this one says that they don't have the money in
the bank. That has been started since this proceeding and is
something trumped up here as a defense for this Kentucky ~an.
By Mr. Burke:
If Your Honor please in response to what Mr. French has
just said, this check was returned not paid after the regular
term of our Circuit Court. The next term was_ in February,
1948, which was the first opportunity the defendant" had to
appear before the grand jury to present this check upon w~ich
this indictment was returned.
By Mr. French:
That was after this proceeding was started then?
By Mr. Burke:
It was in February of 1948. If Your Honor please, this return has been certified as a true and correct copy by the Judge
'authenticated by the Clerk. The Judge, R. Mort.roe Fields, certified that W. T. Smith is the Clerk of the Court and the Clerk
certifies that R. Monroe Fields is the Judge of the Court. We
now desire to introduce this indictment in evidence and read
it to the jury.

page 33

~

By the Court:

I will pass on it when I have had time to examine it.
Proceed with the evidence.

By Mr. Phipps:
Q. The day you were arrested you say_ that you were not
taken before the Trial Justice or a Justice of the Peace?
A. No; sir.
Q. Do you know where. they lived, either a Justice of the
Peace or the Trial Justice??
·
A. Well, Mr. Sutherland lives here in town.
Q. You· knew where Mr. Sutherland lived then, didn't
you?
A. No, sir. I don't believe I know exactly where he lives.
Q. But you knew Ross Phillips mighty well, didn't you2
A. Yes.
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Q. Did you ask him to take you before the Trial Justice
to give bond??
By Mr. French:
We object. The law says that it is their duty to do so.

By the Court:
Objection overruled. Answer the question.
Q.

Did you,ask Mr. Phillips to take you before the Trial

Justice?
A. No.
You rn.ade no effort to give bond?
A. Well I was arr,ested and I didn't know what_ to
do. It was on Sunday and I couldn't get the money, the bank
was closed.
·
Q. Why didn't you ask the Deputy Sheriff to take you
before the Trial Justice to give bond? You knew that he lived
here in Clintwood less than a quarter of a mile within the
courthouse.
A. I don't know why I di<;ln't.
Q. You could have given bond, couldn't you?
A. I don't think I could have at that time because the
warrant wasn't sufficient to give bond on.
Q. But you didn't try.
A. I didn't ask him to take me.
Q. When Roy Sanders told you that all he· wanted was his
money you told him that you would just go to ,jail and bring
suit, didn't you?
A. No, sir, I did not.
Q. You know Roy Sanders?
A. Yes.
Q. Arvil Belcher?
A. Yes, sir.
Q. Was he present?
A. He was in the car and acting chauffeur for Dr. Sand~rs.
Q. And you never stated at all on that occasion that .you ·
would just go to jail?
page 35 ~ A. When he asked me (the Kentucky deputy) if
,
I would go to Kentucky, I said "You have me arrested." He reached the warrant to Dr. Sanders,. and Dr. Sanders
reached it to Ross Phillips and, said, "Put him in jail."
page 34
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Q. After they brought you on to town they took you before Mr. Chase, who was the Commonwealth's Attorney of.
Dickenson County at that time?
A. Yes, I think he was Commonwealth's Attorney then.
Q. And he asked you why you didn't pay it off?
·
A. I told him that I had the money- in the bank but not
in_ my pocket.
.Q. . Not only that, Mr. Chase told the Deputy Sheriff there
in the presence of you and Roy Sanders that if you didn't pay
it off that. it was the duty of the Deputy Sheriff to hold you,
·
didn't he?
A. I don't remember whether he made that statement or
not.
Q. You have given other checks that have gone to the
bad haven't you?
A. I don't think so.
Q. I will hand you a check drawn on the _Pikeville National
Bank, dated July 30, 1947, payable to the order of Casey Whittington, signed by Marvin Mullins, for board, and ask you if
_that is your signature.
A. Yes, sir.
Q. And it states on there that you have no account.
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By Mr. Sutherland:
I object to that.

By Mr. Phipps:
We desire to introduce the .check.
By iy.ir. Sutherland:
It is irrelevant and immaterial and he is not responsible for
what is written on that check.

By Mr. Phipps:
W:e desire to introduce the check.
By Mr. French:
We object to what is written on that chec~.
By the Court:
- If the check is introduced in evidence it is not necessary
for the witness to state anything about it.
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The check was introduced.
By Mr. French:
-What he wrote is evidence, but what somebody· else· put on
it is not evidence.
By Mr. Phipps:
Q. Has that check been paid?
A. My account at Pikeville has a balance of $17.29.
Q~ I didn't ask you about the balance. I asked y9u if this
check has been paid.
·
A. It isn't on this statement, no, sir.
Q., On the check is written ''Pikeville National Bank." I
will ask yo~ if there is such a bank as the Pikeville National
Bank~
A. It should have been the First National Bank.
(The check is filed as requested, marked "Exhibit 5.")
page 37 } Q. You gave a check on a bank that- wasn't in existence? There is no such bank as Pikeville·· National
Bank, is there?

(Witness did ,not answer)
There isn't a bank like that, is there?·
A. How come that check didn't come back to me if ·it
hadn't been paid off?
Q. You- answer my question. Is there any bank in. that
city by that name?
.
A. I don't know. I thought there wa~. I gave that check
Your Honor to a man where I was boarding and when. I left I ·
owed him $6.25 board. . In writing that check I evidently put ,
the name of the wrong bank on .it.. I run out of checks~ That
check was on the Bank of Iaeger, West Virginia.
Q. You have drawn a number of · checks. on the First
National Bank in Pikeville,-Kentucky, haven' you?
A. (No answer).
Q. Tell the jury why you gave a check on a bank that
was not in existence.
Q.

By Mr. French:
We object. It is immaterial in this case.
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By the Court:
'

Objection sustained:

By Mr. Phipps:
We except.
~

page 38

You know Radford Mullins, don~t you?
A. ~es, sir.
Q. Where does he live?
A. About three and a half miles below town at Dwale,
Virginia.
Q. You owe him a store account, or did owe him a. store
account, about -a ye~r ago, didn't you?
A. Yes.
Q. Did you start to move your property from Dickenson to ·
Pike County·and he. had to get an attachment against you?
A. No, I was just moving the mill so I could go to .work
- to pay my debts.
Q. But there was an attachment to hold you?
Q.

By Mr. Sutherland:
I object to what somebody swore out. If they have a judgment that would be different. The fact that there was only
an attachment is not material.
By Mr. Phipps:
He claims his· character has been damaged and we have a
right to show what damage has been done to it:
By the Court:
I don't believe that the f~ct that the attachment was sworn
out would be ad~issible in this cas~. · Objection sustained.
By Mr. Phipps:
We save~the exception.
By Mr.. Phipps:
Q. We would like to ask him another question out
of -the presence of the jury along that same line.

page 39
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By the Court:
The jury will remain, but go ahead and ask him.
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Has that .attachment been satisfied in full?
I have a statement from Radford Mullins that it has
been paid in full.
Q. It has been paid in full?
A. ·Yes, it has been paid in full. Here it ·is.
. Q.
A.

By Mr. French:
We offer that in evidence.
A. You can ask Radford if that fs a fact or not.
By the Court:
Was that attachment for Virginia?
, By Mr. French:
Yes, Virginia.
By the Court:
What was done with the attachment?
.-By Mr. Phipps:
That was what I was asking him about.
By the Court:
Has there been any adjudication?
By Mr. Phipps:
That is what I want to know.
page 40 ~ Q. What was ever done with that attachment-what
disposition was made of it?
·
By Mr. French:

·

We object.
By the Court:
· Whatever might have been done with it could not be introduced at this time. You can ask him if he knows what was
done with it from his own personal knowledge, ·etc.
· By Mr. Burke:
If I understand, it is permissible for. him to. answer if it is
within his personal knowledge as to what disposition was made
of the attachment.
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By the Court:
You may ask this witness if he knows about that ~ttachment
and if he knows what became of it.
Q. Do you know what disposition was .made of that attachment?
A. Yes, sir.
Q. Do you know of your own knowledge that an attachment was issued and what disposition was made of it?
By the Court:

It is proper for you to show by your evidence the fact
as to ~hat the attachment was and the disposition of it.
By_ Mr. French:
That is an improper way to prove his reputation.
- By the Court:
page 41

~

Do not ask him as to that contention.
Do you of- your own knowledge .know that ·an
attachment was issued and what disposition was made

Q.

of .it?
By the Court:
· Just state. whether or not you knew about th.e attachment.
By the Witness:
You want me to tell what I know about it?
By· the Court:
. He is asking if you knew there was an attachment.
A. Yes, sir.
Q. Do you know what disposition was ~ade of the attachment?
A. I paid it off and they released by mill and I went on to
Kentucky. I paid it to A. M. Phipps.
Q. Did. you have a trial?
A. No, sir. I paid the debt
_By the Court:
I think that is all right so far.
gofurther.. ·

It is not permissible to
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By Mr. Phipps:
That is all. ,
RE-DIRECT EXAMINATION .
By Mr.. French:
Q. You ·stated in your cross examination that you drew a
check the day you made the deposit with the bank, the check
being for $10.QO, and your partner one for $10.00, and
page 42 ~ we now offer in evidence these two checks.

By Mr. Phipps:
·we object as it is immaterial. The bank turned the check
in question down. We don't know or care anything aQout other ·

checks being cashed by the .bank.
By the Court:
Two of them were written one day?
By Mr. French:
Yes, Your Honor.
By the Court: Objection overruled.
_ By Mr. Phipps:
Exception.
· (The checks are filed as requested, marked "Exhibit 6
& 7.")

By the Court:
. Was the cashier present when you wrote them?
By the Witness:
Yes, Mr. Newton Hughes was present and he cashed them.
, By the Court:
Q. Wh~n were you arrested on. the charge concerning this
check you gave the defendant?

~
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A. it was on Sunday, the first part of October. I don't
remember the day.
Q~ Y~)U signed the "Mullins" on that check and Jessee
Carter signed the "Carter"?
A. Yes, sir. ·
page 43 } Q. When you were arrested did you know the check
you gave Dr. Sanders on September 20th ·had b~en
to the bank and returned?
'A. No. The first think I knew about it was when they arrested me.
·
Q. Did you know whether the check had been to the bank
and come back without being paid?
A. No, I didn't have the check.
Q~ Did Dr. Sanders say anything about the check when
you were arrested? ,
A. He said he wanted the money. I offered to write another check and go to Dante to get my partner to sign it, but
he said he didn't want a check. He wanted the cash.
Q. Did Dr. Sanders go with the others the day they went
to the bank t<? see about the check being honored or to find out
why they wouldn't honor the check?
A I dori't remember whether he did or not.
Q. Did you go to some official of the bank and tell them
to pay the check you had given Dr. Sanders?·. Do you know
why it hadn't been paid before that time?
A. Yes, sir. When they were talking with Mr. Chase he
said that it would have to be signed by one of us. Mr. Chase·
I believe said that.
·
Q. Anything further, Mr. Phipps?
RE-CROSS EXAMINATION
By Mr. Phipps:
Q. When they had you arrested on that day did they
page 44 } show you the check dated September 20, 1947, payable to Roy Sanders, and tell you that the signature
was wrong and that it' wasn't the proper signature?
A. Mr. R. E. Chase discussed, that with us. I authorized
the bank clerk to honor this check and he said he would cash
, it when it was brought out there.
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You have offered in evidence the checks written after
that. How were they signed?
A. Mullins and Carter.
Q.

By the Court:
I think I will permit them to introduce the other checks.
I didn't understand on what grounds they were offered. -·
(The cJ:iecks are filed as requested, marked "Exhibit 8.")
By Mr. Phipps:
We except to the ruling of the Court on that because the
checks were given after that and the action should be ·taken on
the bank and not the defendant.
By Mr. French:
The bank didn't put him in jail.
RE-DIRECT EXAMINATION
By Mr. French:
Q. Who represented Roy Sanders at the trial in which he
appeared here some time ago?
·
A. Cowan Smith.
Q. Is that J. C. Smith, Attorney of Clintwood.
A. I know him as Cowan Smith.

By Mr. French:
page 45

~

That is all.
By the Court:
Q. These later checks, were they signed the same

way?.
A. Yes, sir.
Q. After you were arrested did you give the bank any
further instructions or have any understanding about the way
the checks would be signed?
_- A. Yes, I authorized them to cash this particular check
or any other checks signed that way, and he told me to put on
the check by one or the other of us. The other checks have been
signed that way.
Witness stood aside.

·'

'
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JESSIE CARTER, the next .witness called on behalf of th.e
plaintiff, testified as follows:
"
DIRECT. EXAMINATION
By Mr. French:
Q. Where do you live, Mr. Carter?
A. Dorton, Kentucky. ·
Q. What is your occupation?
A. I am a coal miner.
Q. Are you a brother-in-law to Marvin Mullins?
A. Yes.
Q. Are you a partner of-Marvin Mullins in a coal mine?
A. Yes, sir.
page 46 ~ Q. Where have you }?een living the last three or
four months?
A. Pike County, Kentucky.
Q. How far from where the defendant· lives, Roy Sandersil
·A. About a mile and a half.
Q. What property do you know of Roy Sanders having
over there?
A. I don't know of any.
Q. Does he own a mine?

By Mr. Phipps.
We object.
A.· Yes.
Q. What else?
By Mr. Phipps:
We object. That is immaterial.
By the Court:
- Obje.ction. overruled.
By Mr. Phipps:
Except.
Q. :S:ow long has he had a mine over there?
A. I don't know.
Q. Give us an idea. More than ~ year?

-
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By Mr. Phipps:
We object. That is leading.

'

By the Court:
Sustained because leading.
Q. How many years has he had that mine?

page 47

t

More than
one·year? ·
A. Yes.
Q. How much coal does he- put out there a_ day?

By Mr. Phipps:
We object.
By the Court:
Overruled.
By Mr. Phipps:
Exception.
A. When I worked there, there was only about ~ighty ca~s.
Eighty railroad cars?
A. ·No, eighty little cars. They're the kind that is used
in the mine.
Q. About how much coal does one car hold?· .
_ A. One ton.
. Q. How do tliey get the coal away from that mine? Who
·trucks it out?
Q.

By Mr. Phipps:
.we object.
By the Court:
Sustained.
.Bf Mr. French:
But Your Honor, we are tcy,ing to show what property he
has.
By· the Court:
What kind p~operty he has is immaterial.
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Q. Do yo:u kpow how much he pays to get out one · of
those cars?
A. I don't know.
page 48 } Q. How much royalty does he have to pay· on a car
of coal?

By Mr. Phipps:
We ol:;>ject.
By the Court:
Sustained.
Q. You were present at the time the check in question was
given?
A. Yes. ·
Q. You signed it?
A. We both signed it.
Q. You were interested in buying that motor?
A. Yes, sir.
Q. Has there been a warrant taken for you?
A. I reckon not. I've not heard anything of. it.
Q. Do you know why he jumped on Sheriff George Mullins'
boy instead of you?

By Mr. Phipps:
We object.
Q. Have you been hiding or anything?
A. No. I work in the mines.
Q. When Marvin Mullins was arrested, did you know that

/the .check hadn't been paid?

·

By Mr. Phipps:
We object.
By the Court:
Sustained.
page 49 } Q. Did you do anything toward paying this che~~-~
By 'Mr. Phipps:
,
We object~

,.

'
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By Mr. French:
But they haven't tried to allege that he didn't pay the check.
. We would like· for the jury to be. withdrawn so that we can
present the evidence to the Court. ·
By the Court:
Mr. French, your question is a little vague. Did you
mean what arrangements had been made with the bank? If
the c~eck was returned after he was arrested, I don't think it
is admissible.
By Mr. Burke:
If Your Hon.or please, when this check was given t.o the
defendant in Kentucky,. the check was deposited in the Bank at
Pikeville and cleared through banking channels with the Cumberland Bank and Trust Company here, and was returned to
the defendant's bank ~t Pikeville, stamped on it was "payment
refused 1;,ecause of improper signature."

By Mr.. French:
We object. There is no evidence here that it has been refused.
By Mr. Burke:
Here it is stamped right on the check. The point we are '
trying to make, Your Honor, is that the defendant had the right
to act on the information given him by the bank.
page 50
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By Mr. French:

I believe that if the Court could hear the evidence
that it would be permissible to admit it.
By the Court:
The jury may go out.
Whereupon the jury left the room and the following proceedings were had in their absence:
By Mr. French:
Q. When you heard that this check had not been paid,
what did you do with reference to it?

,.

48
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Jessie Carter
A. Bill~ Mullins and me went down to Cowan Smith' and
told him about it and he saw the -law about it. I give him
$90.00, and he said to go get the check, that Alger Phipps had
it. I did and waited but never did hear anymore ft:om him.
Q. Did you ever get your $90.00 back?
A. No.
Q. How long was that after Marvin's trial?
A. I don.,t remember when it was. _
Q. About what month was that?
A. I don't remember when it was. It was during the month
of October or November, I don't remember which. I don't know
for sure.
By Mr. Phipps: .
Q. · He gave you a receipt for .that money, didn't he?
' A. No, sir.

-BY Mr. French:
Q.

page 51
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A.

He didn't give you a_ receipt?
No, sir.

By the Court:
To whom did you give the money?
A. This gentleman right here, Cowan Smith.
By Mr. Phipps:
Q. You say that you paid it to J. C. Smith. At the time
you gave him the money ded he tell you that he was not repre- ·
senting Roy Sander~?

By the Court:
He has just said that he paid this gentleman right here.
A. I was talking about Cowan Smith.
By the Court:
J. C. Smith, Attorney of Clintwood, Virginia. Is that the
man you paid the money to?
·
A. Cowan Smith. The same person, I suppose.
By the Court:

He didn't tell you that he didn't represent l\[r. Sanders?

.:Marvin .Mullins•. vs. Roy. Saritlers

;Jessi;e ·eatter
J -don!t~think ·so.
At this time the Jury came back into the room.

CROSS EXAMINATION
By Mr. Phipps:
Q. At the time that you got that motor. were you living
over here in Dickenson County? ·
A. Yes, I was living in Dickenson County then. I
page 52 } was 'staying with my brother-in-law at that time.
Q. I mean, where were you· staying at the time you
bought the motor?
A. At the tim~ we bought the motor?
Q. Yes.
A. I was staying· with my brother-in-law~
Q. Did he live here at that time?
_ A. Down on the ridge: Yes, it is in Dickenson. County.,
Q. When did you go back to Kentucky?
A. It was a while after that.
·
Q. · -About when did you go back?
A. I went back a little bit after Christmas.
Q. Did you have anything to do with tliis tran·sadion, or
did Marvin make the trade?
A. , Well, all I done was sign my name to the check.
Q. Were.you there when they got the motor?
A. They was in· the house and l was on the outside.·
Q. Marvin and Roy did the trading and you just signed
your name to th~ check and you didn't have anything to do
with it?

By Mr. French:
Were you present when he bought the motor?
. Ar I-was pr~sent -when the check· was ·given.

By Mr. Phipps:
Q. You were over there "in Kentucky for what purpose?

A. . To see the trade.
page 53 } Q. Where was the trade made?
A. Up on Dorton a little ways.
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Dewey Akers
Q. What busines~ or purpose did you have at that point?

A. I was just with the other boys.
Q. Did you have any other busines~ there but that?
A. No, just that.
Q. Then Marvin _actually did the trading and you just
signed the check?
A.· Yes.
By Mr. Phipps:
That is all.
RE-DIRECT EXAMINATION
By Mr. French:
Q. Just exactly who bought the motor and for what pur-

. pose?
By Mr. Burke:
We want to object to that.
motor is immaterial.

Their purpose in buying the

By the Court:
He may answer.
By Mr. Burke:
We except.
A. So far as I know the motor was supposed to run a fan.
· Q. Where were you going to use the fan?
page 54 ~ A. In the coal bank we had.
Q. That you and Marvin had?
A. Yes, sir.
Witness stood aside.
DEWEY AKERS, the next witness called. on behalf of the
plaintiff, testified as/follows:
DIRECT EXAMINATION
By Mr. French:
Q.

Where do you live?
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Dorton, Kentucky.
How old are you?
I am twenty-six.
What is your occupation?
I work' in the mines.
Do you know anything about the motor and check in
question?
A. I was over here one day and Marvin told me "When
you go back over there - "
A.
Q.
A.
Q;
A.
Q.

By Mr. Phipps:
We object.
By tlie Court:
Sustained.
Q.

Did you tell Dr. Sanders anything?

By Mr. Phipps:
We o:t>ject.
By Mr. French:
We are entitled to know and tell what was said.
Q. Did you tell Doc anything just before this motor
was bought.
A. No.
Q. When did you tell Doc anything?
A. After they bought the motor.
Q. How long after?
A. I don't know exactly.- About three or four days.
Q. What was it YO\l told Dr. Sanders three or four days
after that?
page 55
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By the Court:
Did you tell him anything about this check?
A. I told him to send it over to the bank and sign it that
there had been a mistake. I said it was signed wrong. Dr.
Sanders said, "I have already got him in jail.''
Q. Were you present when the trade was made?
A. I was right there.
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Q~ Tell what was said and do:Q.e jn th~ pr~$ence of Dr.
,
Sanders.
A. I saw the check wrote and I Ji.~lped to get the motor
off the hill and loaded in the trijck.
CROSS EXAMINATION
By "Jfl.r. PhipJ?s:
Q. Who was present there when they traded?
A. Me, Marvin, Jessie Carter and Dr. Sanders.
Q. Who was right by when they traded?
A. Me and Marvin.
Q. Where did they make the trade?
page 56 ~ A. At Dr. Sanders.
Q. Were you in the house?
A. I was in the yard.
Q. · Then you don't know what was said?
A. - Well I was around there, me and Marvin and Carter.
Q. Then you were -standing there when the trade was
made?
A. Yes.
Q. Did Carter have anything to do with making the trade?
·A. ~es, ~e signed t~e check and I reckon he was in with
Marvin.
Q. That is all you know, just what you reckon.
A. That is all I know.
Q~ Then the whole eonv-ersation was between Roy and
Marvin?
- A. I don't know. He just signed the check, Carter did, I
mean.

Witness stood aside. · ·
HENRY ANDERSON, the next witness called -for· on be~alt
of the plaintilf, testified as follows:

-

DIRECT EXAMINATION
By Mr. French:
Q. Ho~ old are you, Mr. Anderson?
· A. · I am twenty-six.
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Q. Where do you live?
p~ge 57 ~ A .. Kentucky.
. .
Q. Do yolJ. know Dr. Roy Sanders?
A. Yes, I know him.
Q. Can you tell us what property Dr. Sanders has over
-~here in Kentucky?

By Mr. Phipps:

w_e

object. That is immaterial.

By the Court:
Objection sustained. I don't think that would be admissible.
at this'time.
By Mr. Barke:
The record is the best evidence. T~e m~es would be real
estate, and it is immaterial in any event and it has_ no bearing
on the issues in the pleading. .
Q. Have you ever worked for Dr. Sanders?
A. Yes.
Q. Where?
A. In his coal mine.
Q. Do you know what he has in the mines in the way of
propel'o/?
By Mr. Phipps:
We offer the same objection.
By the Court:
· Objection sustained.
Q. Did you ever hear Doc Sanders say anything about this
check in question? ·
A. Yes, sir.
page 58 ~ Q. Tell what you heard Dr. Sanders say about the
check.

By Mr. Phipps:
We object 1=1nless he fixes the time.
By the Court:
·When ·was it you heard him say anything about the cheplt?
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By the Witness:
Last fall some· time.
Was that before or after the warrant was taken out?
It was befpre the warrant was .taken.
· By Mr. French:
Q. What did he say?

.
A. He said Marvin give him a bad check and that h~ ..would
come over here and get him and put him in jail.
Q. Did you know John Henry Steffy and his reputation
in that county as an officer?
By Mr. Phipps:
We object.
By the Court:
Sustained.
By Mr. French: ..
We except.
Q.

What has become of John Henry Steffy?

By Mr. Phipps:
We ·object.
By the Court:
Sustained.
page 59
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By Mr. French:
We except.

Q.. What kind of a check did Roy Sanders say he had
given him?
A. A bad check.

CROSS EXAMINATION
By Mr. Phipps:
Q. You said that you had a conversation with Roy Sanders
about -this che.ck. Where was it that you had this conversation?

Marvin Mullins vs. Roy Sanders

55

Tivis Mullins

A. Down there at the Gap.
Q. What Gap?
A Shelby Gap.
Q. What were you doing there?
A. I was getting a flat fixed. He was in there at the garage...
Q. Whose garage was it?
·
A. Rob Ratcli:ff's.
Q. You just ran upon him there and he mentioned the
check that had been given him in Virginia?
A. We got to talking about Virginia, and he said "a fellow
over there give me a bad check." .
Q. When did you say that you and Roy Sanders had this
conversation?
A. In the fall.
Q. Where do you live.
A. I live in Kentucky.
Q. Ho~ come you over here?
page 60 } A. I was summoned in this case.
Q. What are you doing now for a living?
A. I am saw milling.
Q. Who for?
A. G. Mark French.
Q. . Attorney for the plaintiff over here?
A. Yes, sir.
Q. Stand· aside.
Witness stood aside.
TIVIS MULLINS, the next witness called for on bel)alf of
the plaintiff, testified as follows:

DIRECT EXAMINATION
By Mr. French:
Q. How old are you, Mr. Mullins?
A. Fifty-two.
Q. Where do you live?
A.· Skeetrock.
Q.; Do you know Dr. Roy Sanders?
A. Yes, sir.
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Tivis Mullins
Has he any other name than Dr. Roy Sanders?
A. That is all I know.
_ Q. Does he. have any profession?
A. He is a doctor.
Q. Did he graduate from any doctor's school?
Q.

By Mr. Phipps:

We object.
page 61
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By the Court:
Objection sustained.

Q. How long have you known him?
A. All my life.
. Q. Are you any relation to him?
A. Yes, sir.
Q. Did you have any conversation with him last fall?
A. Yes.
.Q. Where?
Q. It was down at my home-Ghostrocks.
Q. What day of the week was it?
A. I don't know what day it was.
Q. Do you know what day of the week it was?.
A. It was either Saturday or Sunday. I just forget what
day it was ..
Q. Tell what the conversation was about.

By Mr. Phipps:
We object.
By the Court:
Sustained.
Q. Did he -say anything about this check.
A. Yes, sir. He was hunting for Marvin Mullins, him and
noss Phillips and a Deputy from Kentucky.. He asked me if I
had seen him and I told him that I had just been talking with
him. I said, "What's the trouble?" They said they had a check
on Marvin Mullins and was hunting for him.
page 62 ~ Q. Did he say what they wpuld do with. him?
A. He said, "How· is Marvin for paying debts and
giving checks?" I said that he had been giving checks at. the
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.Lillian. Peoples
store. He said, "Well, he give me one for $90.00." It was
marked .on ·the back, but I don't know what it said. He said
he was going to put .him i~ jail.
CROSS EXAMINATION
Mr. Phipps:
Q. Did you say that you talked to Roy there a while about
Marvin giving checks?
A. Yes, sir.
Q. Didn't you tell . Roy Sanders that Marvin was in a
habit of giving bad checks and had a bad reputation?
· A. I said he didn't give me any ·bad ones.
Q. I said, didn't you tell Roy Sanders there that day that
Marvin had been giving bad ch~cks.

By Mr. French:
We object to that.
By the Court:
Overruled.
Q. Isn't that right, Triv. Didn't you tell him right there
that Marvin had been· giving bad checks and had that reputa·tion?
A. No. He asked me if he had given me any and I said no.
Q. Stand aside.

Witness stood aside.
page 63 ~ LILLIAN PEOPLES, the next witness called for ·on
behalf of the plaintiff, testified as follows:
DffiECT EXAMINATION
By Mr. French:
Q. You are the Clerk of the Trial Justice Court in Dickenson County?
A. Yes, sir.
Q. How long have you been Clerk of the Tri~l Justice
Court?
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Marvin Mullins, Re-called
A.

Three years.
Do you know Marvin Mullins?
A. Yes, sir.
· Q. After his trial on this check charge, did he come to
your office?
A. He did..
Q. What :was his purpose in c~ming to. the Trial I us~ice's
Office?
A.· He wanted to make a copy of the warrant.
Q. Did he see a copy of the warrant. I mean the original
warrant?
A. Yes, sir.
Q. Was there any question there about the Kentucky warrant?
A. . I think we looked for the Kentucky warrant. I believ:e
he asked to see the Kentucky warrant and I looked for it.
Q. I notice on this is says· "10-27-47." Do you remember
that on the warrant?
.
·
page 63 ~ A. · I don't remember that being on the warrant.
Q. Do you remember turning the Kentucky warrant
over to Dr. Sanders?
A. Yes, sir.
Q.

CROSS EXAMINATION
By Mr. Phipps: .
Q. At the time that you say you turned the warrant over
to him, did he state to you what he wanted to do· with it?
A. He said he was going to take it back to Kentucky.
Q. Was it later returned to your office?
A. I don't remember about that.
,I

Witness stood aside.
MARVIN MULLINS, re-called, testified as follows:
RE-DIRECT EXAMINATION
By Mr. French:
Q. When you were on the stand awhile ago you were asked
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Marvin Mullins, Re-called
why you didn't pay that check off. I will ask you now the same
·
question.
By Mr. P~ipps:
We object. He has already testified about that.
A. My partner said he paid it to Cowan Smith.
By Mr. Phipps:
We object to what was told anq move to strike it out.
page 65} By the Court:
Sustained.
Q. Did you hear Cowan Smith say anything about whether
or not it had been paid off?

By Mr. Phipps:
We object. He does not fix the time of the conversatiop.:
Sustained.
Q. Sometime after that did you hear Cowan Smith say
that it had been paid?

By Mr. Phipps:
We object.
By Mr. French:
But we have proved that Cowan Smith represented Dr.
Sanders and we think it makes him Sanders' agent, and a statement from Cowan as agent would be the same as from Dr.
Sanders. As ari agent you can prove what he said-Cowan Smith
got that money and said that he was holding it on his fee.
By the qourt:
·
Tp.ere p.asn't been any evidence to show that Mr. Sanders
got the money. Was he representing the defendant at the time
he mad_e the statement?
·
·
By the Witness:
I suppose he was. He accepted the money.
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Marvin Mullins, Re-called.
By Mr. Fre~ch:
Q. ~How long was it after the trial that he made that state-

·~ent?
· A. Just a while after.

page 66

~

By Mr. French:
Your Honor, the condition has been prove_d to exist.

By Mr. Phipps:
We object.
-

'

Do you know about Cowan Smith being agent and appearing for the defendant, Dr. Sanders?
A. No, sir. Only the statement that he made that he was
holding the money.
Q. Do you know in what respect he represented Dr.
Sanders?
· ~. He was his attorney:
Q.

By Mr. Phipps:
Q. He wasn't his attorney _for everything was he?
A. . No, just for this trial. I don't know about anything

else, just that one trial.
By Mr. French:
Q.
A.

The trial over this check?
Yes.
RE-CROSS EXAMINATION

Br Mr.

Phipps:

Q. Did you know at the time that you had that conversation with Mr. Smith that he represented Dr. Sanders? .
A. That is what I am trying to say. That lead me to believe that.
Q.

Stand aside.
Witness stood aside.
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page 67 ~ CLYDE MULLINS, the next witnes~ called for ·on
behalf of the plaintiff, testiti~d as follows:
DIRECT . EXAMINATlON
By Mr. French:

Where do you live?
At Stonehouse.
In Dickenson County?
Yes, sir.
How old are you?
A. I am forty-four.
Q. You are a brother to Marvin Mullins? .
A. Yes.
Q. Did you see Roy Sanders· at the time him and Steffy
was over here from Pike County?
A. I did.
Q. Did you have any conversation with 'them? .
A. I talked to Roy Sanders.
Q. About this check question?
A. Yes.
Q. Tell the jury what Roy Sanders had to ·say.
A. This was immediately after Mavin was placed under
arrest, and they were up. at the store with Ross Phillips, Deputy
Sheriff, one Sunday ·afternoon. Marvin said that it was Sunday
and he couldn't get in the bank, but that the ch~ck was all
right. He told Marvin that he would have to pay it off or go.
to jail.
Q. Where did he go then? ·
· A. They came on to town.
page 68 ~ Q. And left you standing there?
A. Yes.
Q. . Did you know .anything about Marvin ordering the
bank to pay the check?
Q.
A.
Q.
A.
Q.

By.Mr.· Phipps:
We object.
By the Court:

Objection overruled.
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Clyde Mullins

By Mr. Phipps:,
We except.
A. He had ordered the bank to pay the check in my
presence. They said they would.
Q. Who was he talking to?
A. Mr. Wright.
Q. Where?
A. Right here in town.
Q. How long was that after the trial?
A. I l?elieve there was one trial supposed to come up that
day.
Q. Was. that trial going to be here in Clintwood?
A. Yes. .
_
Q. Were you at Roland Chase's that Sunday in the presence
of Roy Sanders?
A. I was.
Q. Did you hear a conversation there where Marvin wanted
to go to Dante and have a new check issued?
A. I did.
Q. What did the defendant, Roy Sanders, say theri?
page 69 ~ A. He wanted the money then or put him in jail.
Q. He tried to get Roy Sanders to wait until Monday until the bank opened, didn't he?
By Mr. Phipps;
'

We object.
By the Court:
Sustained.
CROSS EXAMINATION
By ~r. Phipps:
Q. Clyde~ you say that he ordered the bank to pay that
check?
A. Yes.
Q. Why didn't he get the money and pay it off then?
A. He told the bank to honor the check.
Q. Was Roy Sanders in town that day? .
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Clyde Mullins
A.
Q.

A.
Q.

A.
Q.

A.
Q.

Yes.
Did he pay him?
I don't know.
fhat $90.00 has never been paid to this day, has it?
(No answer) .
l believe you have a good deal of property?
Some.
You could have gone Marvin's bond that day, couldn't

you?
page 70
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A. I could have, but they put ·him in jail then.
Q. Did he ask you to go his bond?
A. No they took him on to jail.

Q. Did· he ask the officers or Trial Justice, or did you ask
them, to give him bond on that day? .
A. No, I d1dn't.
Q. Did you hear him say out here at Mr. Chase's that before he would pay it off he would go to jail?
·
A. No, I did not.
Q. Was Arvil Belcher there at that time at Mr. Chase's?
A. There was some fellow besides· the officers.
Q. Roy Sanders was there too?
.(\.. Yes, sir.
Q. You knew where the Trial Justice lived in Clintwood,
Mr. E. J. Sutherland?
A. No, and I still don't know.
Q. You made no effort to help your broher get bond that
day?
A I had tried before on other· occasions and they said
there was no bond given on Sunday.
Q. That is what you understood?
A. I had tried it before.
Q. Who tol4 you?
A The officers.

By the Court:
Did they talk to the Commonwealth's Attorney that afternoon?
A. Yes.
Q. Was R. E. Chase Commonwealth's Attorney at
page 71 ~ that time?
A. Yes, he was.
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By the Court:
Who talked to him?
A. I think Mr. Sanders and Marvin and my brother, Bill.
Was that before Marvin Mullins was put in jail?
A. It was when they got through talking that they put
him in jail. As soon as they finished talking t1:le Sheriff took
him on to jail. It was about five minutes later.
Was the matter discussed with the Commonwealth's At· torney?
A. Yes, they talked abqut the check.
As I understand it, Dr. Sanders and Marvin Mullins were
there in the presence of the Commonwealth's Attorney talking
. to him about· it.
A. · That is right.
,
What did the Commonwealth's Attorney say?
A. He said the check should be paid off, and Marvin ·says,
"We will go tQ Dante ( his partner was there in the hospitai)
and we will write a new check", but Sanders says, "No; I want
the money now or we will put him in jail."
Q. What did- the Gommonwealth's Attorney say about
putting him in jaiI?
A. I don't believe he said anything after that.
Q. Did the Commonwealth's Attorney say he would have
.
to pay it off, or what· did he say?
·
page 72 ~ A. He says, "Do you owe this man the money?"
Marvin says, "Yes." Marvin says, "They have a check
here and I am willing to give him a different ·check if he will
go to Dante," but Dr. Sanders said no.

By the Court:
Any further questions?
By Mr. Phipps:
Q. Did Mr. Chase tell them that if he didn't pay it off to
·
lock him up?
A. I don't believe he did.

By Mr. French:
We object.
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By Mr. Phipps:

That's all we want to ask.
By Mr. French. ,
The plaintiff J:'.ests.
DEFENDANT'S EVIDENCE
WHEREUPON, the def~ndant presented the following evi·
dence in his behalf:
ROY SANDERS, the defendant, testified as follows:
DIRECT EXAMINATION
By Mr. Burke:·

Is your name Roy Sanders?
A. It is.
page 73 ~ Q. Where do you live, Dr. Sanders?
A. Dorton, Kentucky.
·
Q. How long have you lived there?
A. All my life.
-·Q. Prior to September 20, 1947, were you acquainted· with
the plaintiff, Marvin Mullins?
A. I knew him at sight and had probably talked with him
a few times.
·
Q. Prior to that time, had Y0':1, any business transactions
with him?
A. No, sir.
Q. Did you know where he lived?
· A. I can't say-that I knew definitely where he lived?
Q. · Did you know in what state he lived?
A. In Virginia somewhere.
Q. On September· 20, 1947, did you have a business transaction with him, and if so, where?
A. Yes, at my home at ·Dorton.
Q. . What was the nature of that transaction?
A. I sold him a gasoline motor.·
Q. For how much?
Q.
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A. Ninety Dollars.
Q. Did he pay or attempt to pay you?
A. He paid me with a check.
Q. I hand you a check dated September 20, 1947, drawn
on the Cumberland Bank and Trust Company, Clintwood," Virginia, for the sum of $90.00, stated on the check "for
page 74 ~ motor", signed "Mullins & Carter", and get you to
examine and see if that is the check Mr. Mullins delivered to you..
· (The check was handed to the witness.)
A. This· is the check.
Q. After you received that check, what did you do with it?
A. I deposited it in the First National Bank at Pikeville.
Q. Did you have an account there?
A. Yes, sir.
Q. When did you next hear, about the check?
A. When it was returned with a slip charged to my account.
Q. Was there anything attached to that check by the Cum-

berland Bank and Trust Company indicating why payment
had been refused?
'
·
A. Yes, there was a slip marked "Returned Unpaid."
Q. After this check was returned to you by the Cumberland
Bank and Trust Company on which it was drawn, what did you
next do?
A. I came to Clintwood to the Cumberland Bank and Trust
Company.
Q. For what purpose·?
A. To present the check for payment.
Q. What did they say?
A. They said they couldn't pay it. . .
Q. Do you mean they refused to pay it off?
A. ·Yes.
page 75 ~ Q. Did you n:iake any .inquiry here in Clintwood
about the whereabouts of Marvin Mullins?
A. I did from people on the street.
· Q. What information did you get?
A. They didn't know anything about his whereabouts.
Q. Were you personally acquainted here in Clintwood at
that time?

Marvin Mullins vs. Roy Sanders

67
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A. I know very . few people here in Clintwood. I can't
say I am well acquainted.
Q. After the bank refused to honor the check, what did
you next do with reference to this check?
A. I consulted Mr. J. A. Runyan about what steps I could
take to collect.
Q. What official position does Mr. Runyan hold in Pike
County in the Judicial District of which Pike County is a part?
A. He is Commonwealth's Attorney.
Q. Did you present the check to .Mr. Runyan?
A. I did..·
Q. Did he advise you as to what course to take?
A. He said to see the County Judge and secure a warrant.
Q. Did you see the correct authorities?
A. Yes, sir.
·
Q. Where?
Q. At the Pikeville courthouse.
Q. Did you find the Judge?
A. No, I did. not.
page 76 ~ Q. Did you secure any further advice?
A. He said to get a warrant from the Justice of the
Peace.
Q. Did you do that?
A. I did.
Q. Did you receive any advice from Mr. Runyan as to what
to do with that warrant?
A. He said to give it to the Sheriff over here in Virginia.
and get it execµted.
Q. Did you do that?
A. I did,
Q.. To whom did you deliver that warrant?
A. Deputy Sheriff J. H. Steffy.
Q. In what county was he Deputy Sheriff?
A. Pike.
,
Q. What did Mr. Steffy do with the warrant?
A. He came to Deputy Sheriff, Ross Phillips, over here
and presented it to him.
Q. Have you had any legal training from which you would
be qualified to pass on the sufficiency of a warrant?
A. No, sir.
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Roy Sanders

Q. Were you present when Mr. Phillips was consulted?
A. No, sir. I was some <µstance back where Sheriff Steffy

talked to Mr. Phillips. I didn't hear their conversation.
page 77 ~ Q. After Mr. Steffy had the warrant for Mullins'
arrest, what action was taken next?
A. Mr. Phillips arrested him and brought him on to town.
Q. Did you participate in that arrest?
A. No, sir.
Q. After Mr. Phililps took Mr. Mullins in custody, what
did he do with him?
A. We came up to the car and came on to town.
Q. Who was in the car?
A. Mr. Phillips, Mr.. Mullins, Sheriff Steffy, me and Mr.
Belcher.
Q. Did you have any control over these officers or direct
them in their actions?
A. No, sir.
By Mr. French:
We objec:;t.
'

That is le.ading. ·

By the 9ourt:
Overruled.
By Mr. French:
:

-

~

We except.
.Q. After you arrived at Clintwood, tell the Court what
· happened.
A. Mr. Phillps said-we would go down to Mr. Chase's home
-he was Commonwealth's Attorney-and _get his advice. We
went to his home and Mr. Phillips showed Mr. Chase the Kentucky warrant and ·we showed him the check. Mr.
page 78 ~ Chase asked Mr._ Mullins if he gave the check and he
said that he did. I said "Yes, he owed me." Mr.
Chase said, "Why don't you pay him?" He wanted to give me
another check, but I said "No" and told him that I would rather
have the money than another check. I told him then and there
that if he would get his banker to tell me that the check would
be good that it would be satisfactory with me. I said "I don't
1

-
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want to embarrass you or your family," but that all that I
wanted was the money involved.
Q. Did Mullins make any statement there about his ability
to make the check good?
A. He said that he_ could but wasn't going to and that I
had brought myself a lawsuit.
Q. After the checks had been placed before Mr. Chase,
the tp.en Commonwealth's Attorney of this County, what statement, if any, or advice, did Mr. C.hase. give the officer who had
the plaintiff in custody?
A. He said that if he didn't pay the check he wouid., have
to lock him up.
Q. Who was the Commonwealth's Attorney talking to?
A. The Deputy Sheriff in charge. ·
Q. Did you there on that occasion, or any other occasion
leading up to that time, make a statement that if the check was
not satisfied that you would send the plaintiff to jail?
A. No, I only made the statement that I didn't want to
embarrass him or his family, and that I only wanted
page 79 f the check properly secured.
Q. After the plaintiff~ Marvin Mullins, was plac~d
in custody from that time until he was placed in jail, did you
have any control of h{s person?
A. No, sir.
Q. Did you direct the -officer as to what to cio ~ith him?
A. No, sir.
Q. Did you return to· Clintwood for a hearing on the warrant that was/ issued by the Trial Justfoe?
A. I did.
- Q. How did you receive information that it was to be heard
before the ·Trial Justice?
- · A. Now let me see. I received the information that it was
set for Saturday morning of the follow.ing week.
Q. Do you now recall from what source you· received that
information?
A. it come through and by some of the Sheriff's force. I
don't remember exactly which one. ·
Q. In Pike County?
A. No, from the Sheriff's force over here to John Henry
Steffy or one of the local officers ·over there.
· ·
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Q.

What was the result of the hearing before the Trial

Justice?
By Mr. Sutherland: (of counsel for plaintiff)
He was tried on a fugitive warrant and was held under bond
subject to extradition.
By Mr. French:

(of counsel for plaintiff)

We object.
page 80

~

The ·record is the best evidence.

By Mr. Burke:

Your Honor, if I understand correctly, the witness
may state facts within his knowledge.
By the Court:
You may state what took place ~n the Trial Justice Court.
By Mr. French:
We except.
Q. After that, what steps did you take toward. the I further
prosecution of the warrant that had been issued by th~ M~gistrate
of Pike County against Mullins?
A. I took steps to have him returned to Pike County.
Q. Did you appear before the grand jury?
·
A. I did.·
Q. When?
A It was the next term of our court following the date of
the check. I believe it was probably the February term.

By Mr. Burke:
If Your Honor please, we presented what I considered a
properly authenticated copy of the return of the gra~d jury in
Pike County after the witness appeared before the grand jury,
and I would like to ask that it be admitted in evidence· and
made a part of- the record.

By the Court:
All right.
(The, paper offered and admitted in evidence is filed as
"Exhibit Indictment;' ~t page 143B.)
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page 81 } By the Court:
I

Mr. Sanders, is the check you introduced in evidence the one you got the warrant for?
A. Yes, sir, it is.
·
Q. The same check the indictment is for?
A. The same check.
Q.

By Mr. Sutherland:
We object to this paper Mr. Burke has. This is no record
of the finding of the grand jury. This is only a Clerk's certi-,
.ficate. The record would show, but this is not properly authenti-.
cated and it cannot be admitted in to the' record. We object to
that certificate. There should have been an order showing the
impaneling of. the gran<;I jury and the findings by the grand jury.
By Mr. French:
We object to the Clerk's certif!cate. He can o~ly certify
as to what the record shows. That is not a record but a certificate of the Clerk. ·He can certify as to what the record shows,
but he c~nnot give his opinion. Th.at is what that paper does.
They haven't any record at all like that. He just certifies that
an indictment was found. The Clerk should have certified
what the record shows.
(At th~ time Mr. Burke read the Clerk's certificate,
which is in the following words and figures, to-wit:)
"_State of Kentucky
County of Pike ... SCT
I, W. T. Smith, Clerk of the Pike Circuit Court in and for
the County and: State aforesaid, do hereby certify
page 82 } that hereto attached indictment No. 5486 in the case
of Commonwealth of Kentucky against Marvin Mullins is a full, true and correct copy of said indictment now pend-'
ing before the Pike Circuit Court against the said Marvin Mullins
and that said indictment was returned the 12th day of February,
1948, by the Grand Jury, Pike County, Kentucky and was·. on
that day reported into court and duly filed in my office and said ·
indictment is now pending in said court.

Supreme <;::ourt of Appeals of Virginia .

. 72

Roy Sanders

In testimony whereof I have hereunto set my hand this
March 13, 1948.
Seal

W. T. SMITH
Clerk, Pike Cirucit Court
!

By Mr. Burke:
Then below that on the same page is the certificatJ of R
Monroe Fields, Judge of the Circuit Court of Pike Coun~y, and
he certifies that W. T. Smith is Clerk of the said court and duly
qualified! Then on the last page is the certificate of th~ Clerk
that R. Monroe Fields .is the Judge of the Pike Circui~ Court
· and t}?.at he is duly qualified. etc.
(At this time Mr. Burke read the other two certificates,
being in the following words and figures, to-wit:)
"State. of Kentucky, County of Pike
I, R. Monroe Fields, Judge of the Pike Circuit Court' in and
· for the County and State aforesaid, do certify that
page 83 ~ W. T. Smith, who has signed the foregoing ce~tificate
is, and was at the time of $0 signing same, the Clerk
of said Court, duly elected,· qualified and acting, and· tha,:t all of
his official acts as such Clerk are e~titled to full faith and credit,
and that his foregoing attestation is in due form of law.
1

Given under my hand this the 13 day of March, 194~.
(SE!\L)

R. MONROE FIELDS
Judge, Pike Circuit Court"

'.'State of Kentucky
County of Pike_
I, W. T. Smith, Clerk of the Pike Circuit Court, in and for
the County and State aforesaid, do certify that R. Monroe Fields,
who signed the foregoing certificate is, and was. at the time of
signing same, Judge of said Court, duly elected, qualified and
acting, and that all of his official acts as such Judge are entitled
to full faith and credit.

Given under my hand this the 13 day of March, 1948.

_(SEAL)

W. T. SMITH
Clerk, ,Pike Circ'l!it Court
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By Mr. Burke:
That shows that it is sufficient. It certifies that that .was the
finding of the grand jury. The Judge of the Court certifies that
W. T Smith is Clerk of the Circuit Court of Pike County, and
the Clerk, Mr. Smith certifies that R. Monroe Fields
page 84 } is the Judge of the Circuit Court of Pike County, and
that he is duly qualified. That shows the requirements
necessary to introduce the record into the Court of another state.
By Mr. Sutherland:
That is not-eorrect. You are not certifying as to the record. .
The Clerk is certifying th~t a certain thing was done in his
Court.
~Y the 'Court:

. It shows the indictment.

By Mr. Sutherland:
It doesn't show that it has been found of record.
By the Court:
Motion overruled.
DIRECT EXAMINATION CONTINUED
By Mr. Burke:
Q. Mr. Sanders, did you have this check that has been
introduced in evidence that the plaintiff gave you before the
grand jury in the Pike Circuit Court?
A. Yes, sir.
Q. Has Marvin Mullins been tried on that indictment in
Kentucky?
A. He has not.
Q. Is the case still pending against the plaintiff in th~ Cir.:.
cuit Court of Pike County?
·
A. It is.
Q. Since that indfotment has been returned, has it been·set for trial?
page 85 ~ A. It has been set for trial but continued.
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Q. Did the Court conti?ue it at the request of Marvin· .
Mullins?
A. Yes, sir.

By M. Burke:

. lf Your Honor please, we desire to read that indictment.
By the Court:
Go ahead.
At this time a copy of the indictment was read by A. M.
Phipps, being in the following Words and figures, to-wit: )
"The Commonwealth of Kentucky
Pike Circuit Court
February Term, 1948
The Commonwealth pf Kentucky
Against
Marvin Mullins

INDICTMENT
I

.

The Grand Jury of the County of Pike in the name i and by
. the authority of Kentucky, accuse Marvin Mullins of the crime
of unlawfully and feloniously obtaining from another mbney or
property, the subject to larceny, by false pretenses, statements,
and tokens with intentions to commit a fraud, committed in
manner and form as follows, to-wit:
The said Marvin Mullins in the County of ·Pike on the 11th
day
of February, 1948, and before
the finding of this indictment,
,
•
I
unlawfully and feloniously and with the intensions to commit
a frau4 did knowingly and wilfully false represent,
page 86 ~ pretend and state to Roy Sanders that he the said
Marvin Mullins .had an account and on deposit in
the Cumberland Bank and Trust Co., and which account was in
the name of Mullins and <;arter a partnership or a corporation
which or either is unknown to the Grand Jury, and that he the
said Marvin Mullins had the authority to write a check upon
same, and the said· bank, being an national bank duly chartered,
organized and existin2 under the. laws of the state of Virginia
and the United States of America and empowered to carry on
and conduct a general banking busines~ in the said town of Clint-

/
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wqod, Virginia. Said Marvin Mullins purchased . one motor
from the said Roy Sanders and did and there give to the said
Roy Sanders a check in the sum of $90.00 in payment of same
and unlawfully, feloniously and falsely with the intensions to
commit a fraud represent, pretend and state to said Roy Sanders
that the same ·wa_s then and there good for ninty dollars the
check being in the woras and figures as follows:
CUMBERLAND BANK & TRUST COMPANY

68-715
514

Clintwood, Va.,. Sept 20

1947
I

C. No...... .

Pay to the Order of
Roy Sanders

$90.00

Ninety Dollars & ·no/100
For One motor

DOLLARS
Mullins & Carter

that said check was properly presented to the Cumberland Bank
& Trust Co., a corporation of the above set out, for payment and
that payment was refused-and marked thereon "signature", says
that Roy Sanders relying on the truth of said representation, did
accept. said check for the payment of. said motor in the sum of
$90.00 and that the ~aid Marvin Mullins did take said motor,
keep and carry same away with a fraudulent intent then and
· there ·to convert ·same to his own use and to permanently deprive
the said Roy Sanders of his property; whereas in truth and in
fact said Marvin Mullins then and there knew he did-not have
the authority to draw ·a check on Mullins and Carter nor had
any credit .subject to his check and the said Cumberland Bank _
and Trust Co. and that the said check given as he well knew
would not be·paid; contrary to the form of the statute made and
provided and against the peace and dignity of the Commonwealth
of Kentucky.
J. A. RUNYON
Commonwealth's Attorney
35th Circuit Court District of Ky."
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page 87 ~ By Mr. Burke:
Q. Do you know Clyde Mullins, a witness testifying
here?
A. I think the first time I ever saw him was the day Marvin
Mullins was arrested.
Q. .Did you say to him that if the c~eck was not p~d you
would have the plaintiff put in jail, or words to that effect? .
A. No.
i
.
Q. Did you express anything like that to Sheriff !Steffy,
Mr. Mullins or any other person?
A. I don't have any recollection of it.
Q. Do you know Henry Anderson?
A. Yes, sir. ,
·
Q. Did you talk to him about this case?
A. No, sir.
Q. Do you know Dewey Akers?
A; Yes, sir.
Q. Did you ever discuss it with him?
,
A. We talked about it after the warrant was secur,ed.
Q. Did you make· any statement that you intended to put
Marvin in jail?
A. At that time Dewey was working for me, and h~ named
it during working hours and I don't know what I said. :
· Q. Do you recall th~t you said you would put him ~n jail?
A. No, I don't remember.
·
. ·
·page 88 ~ Q. Had you ever had any dealings with the plaintiff
before this transaction?
:
A. No, sir.
Q. Did you ever have any differences with him :in any
way or with his people, or with anyone associated with ~ ?
A. No, sir.
Q. Do you know· J. C. Smith, an attorney here at Clintwood?
_A. Yes, sir.
Q. Did you authorizes Mr. Smith to accept any money
from Jessie Carter for you in payment for this chec;k or did
you ever discuss the matter with Mr. Smith in any respect?
A. No.
Q. Did he ever represent you?
A. He represented m~ at ·the Trial Justice's hearing, and
- I paid him an~ retained Mr. 'Phipps.
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Q. On the same day?
A. Yes.
Q. Before the hearing in ~he Trial Justice's Court, did J. C.
Smith ever have any authority to represent you in any respe~t?
A. _No, sir!
Q. The Clerk of the Trial Justice Court stated that at youF
request she gave you the Kentucky warrant, For what purpose
did you want that warrant?
A.
connection with appearing before the grand jury in
Pike County.
·
page 89 l Q. Did you return the Kentucky warrant?
.
A. I did.
Q. To what place?
A To the Trial Justice's file, and it was on f\l~ here at
the last te~m of Court when the cas~ came up .
Q. · Since that time, have you seen it?
A. No, sir, I haven't.

In

CROSS EXAMINATION
By Mr. Sutherland:
Q. Did you have that warrant before the gra:r:id jury?
A. Yes, sir.
Q. What use did you have for that warrant before the
grand jury?
A. I carried it there for my attorney-at the request my·.
attorney.
Q. And you carried it to the grand jury at the request of
your attorney?
A. Yes, sir. The warrant and the "cold" check.
Q. Did you bring the "cold" check back when you brought
the warrant?
A When I brought the "cold" check to the grand jury it
became a part of the record and the grand jury retained it.
Q. The grand jury retained what?
·
A. The check.
page 90 ~ Q. Didn't it retain the warrant that was a record ·
from the State of Kentucky instead of the check?
Checks are personal property~
A. I told you what happened. I am no.t a lawyer.
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Q.. You stated that it became a part of the record. I took it that you made that statement as one acquainted with the
law. What did you mean?
_
A. My attorney told me that the grand jury retained it.
Q. You say you consulted Mr. Runyan, the District Attorney for the Thirty-fif~h Judicial District about this before
you got the warrant?
A. I did.
Q. Did Mr. Runyan advise you that that was the way to
collect your money?
.
A. He said that was the only way I would get it, juft issue
a warrant.
·
Q. Did he tell you that you could collect your mopey by
getting a criminal warrant?
A. He said the man had committed a felony.
Q. What did you understand the warrant was for?1
A. Well, I had been defrauded.
· . Q. What did you expect the final result to be?
A. My intention was to clear or correct my injusti~e.
Q. Your intention was to collect your money. Wpat did
you mean by correct your injustice?
page 91 ~ A. The man had ·defrauded me, and the otjly way
to stop violation is to prosecute.
Q. Why didn't you just collect?
A. The man was pitiful and I told him if he woul<tl pay it
off that it would be satisfactory with me.
Q. Did you say that it was all right to turn him loose?
A. I couldn't order the Sheriff to turn him loose. :
Q. What did you mean awhile ago when you said o)l direct
:
examination that "All I want is my money"?
· A. I think it ·is perfectly natural that if a man has been .
defrauded to want to be reimbursed~
Q. You got that warrant so you could collect. Runyan
had told you that it was the only way to get your money.
A. I didn't say that.
Q. What did you say then?
A. Mr. Runyan advised me to get a warrant for issuing a
cold check.
Q. Is that the same thing you said awhile ago?
A. It is the same thing in substance.
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Q. Didn't you say awhile ago that it was the only way ·
you could ever get your money? Didn't you say that?
A. I said Mr. Runyan advised me to. get a warrant for him
for issuing me a "Cold" c~eck.
page 92 ~ Q. Didn't you also say that Mr. Runyan said that
was probably the only way you would ever get your·
money?
A. I said Mr; Runyan advised me to get a warrant for
Marvin Mullins for giving me a "cold" check.
Q. Did??-'t you· say awhile ago that Mr. Runyan told you
that :was probably.the only way you would ever get your money?
A. I said Mr. Runyan advised me to get a warrant for him.
Q. Mr. -Runyan never advised you to go ahead and get a
criminal warrant and prosecute this man?
A. He never advised me to drop it.
Q. And you told the officer that it was what you wanted.
A. I told the Commonwealth's Attorney, Mr. Chase, that
it he would pay the check off then, or get his banker to say he
would cash it, or get some reputable business man to endorse
· the check, that it would be all right with me.
Q. Didn't you say these words: "All I want is th~ money"?
Didn't you say that to Mr. Chase?
A. i am quite sure that I did say that I wanted the money
for the check.
'
'
.
Q. If that . check was "returned to you marked "Improper
signature", why did you object to going to the sick man to get
a proper signature?
.
A. I had presented the check to the bank in person once
and they refused to pay the check, and I · didn't
page 93 ~ think it was right to expect me to go up to Dante
and . get another check which ~ouldn't have been
any better than this one. I had come a long ways over here. ·
Q. · You mean all the way from your home at Dorton; Ken.. tucky, which is about forty miles froin Clintwood?
A. I couldn't say about the distance.
Q. You came all the way from Kentucky with the officer
who had the warrant sworn out?
A. Yes, sir.
Q. You came on Sunday?
A. I believe I dic;l.
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Why did you select a Sunday to come to transact this
important business?
;
A.. I guess it was convenient for me. I wasn't busy and
the offi.c;er wasn't busy either.
·
Q. You knew that Sunday was no day for judicial :action,
no 'day on which to transact business.
A. If it is a felony in our State you can have a nian arrested on Sunday.
·
Q. But you knew that bond and trial and things l~e that
could not be done on Sunday. You knew that didn/t y01~?
A. I am not very well acquainted with .the laws i.µ. your
State.
,
Q. That is the law down where you live, isn't it? !
A. I think that they do arrest. and give bond on ~unday
down there.
page 94 ~ Q. When was it that you were back over here?
A. It was some time between the date of the check
and the date of the warrant that was secured. I couldn:"t state·
·what day. It was during a week day.
Q.. no you remember who it was that the check W;as pre-.
sented to at the bank?
.
:
A I .am sorry, but I don't know the name of anylpody in
that bank. It was an employee of the bank though. · ;
Q. _How do you 'know that it was somebody connected with ·
that bank?
A. I took it to the bank and somebody on the other side
of the window waited on me. He was working in there, so I
suppose he was employed by the bank.
,
Q. And you went back to Kentucky and saw Mr. Runyan
an~ talked to him about getting a criminal warrant. . : ·
A. I told him the whole story.
Q. Did ·you. show him the notation ~'improper signature",·
and he advised you that that was probably the only way you
' would ever get your money?
A. He advised me to get a warrant, which I did.
Q. And you had a - chauffeur to· come along- with you to
serve the warrant?
.
,A.. I wouldn't call him a chauffeur. He is a man who
works for me.
_
Q. But you did come along with t,he officer?
A. Yes, sir.
Q.
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Q\ You didn't stop her@- in town and wliit ft>r th~
page 95 ~ officers to get th~ man and. bring him ihi You went
on down to wher~ you understood you tould find'
Mullins.
A I didn't know where to find him.
Q. And that is what you went for. You went out to imttt
for him, too?
· A. I wasn't going to hunt, but I went along. F'ittdittg liun ·
was the officer's probletn.
Q. -You had given the papers to the officer to· exet!Ute?
A. Which officer?
Q. The Kentucky officer.
A. The .Kentucky officer brought the . wartattt with him
when he came over here.
Q. But you gave him the warrant?
A. In Kentucky, yes.
Q. .You delivered the warrant to that officer?
A~ Sure.·
Q. You brought him over here in your car?
A. I just came with him. I didn't bring him.
Q. He didn't drive your car, did he?
A. (No answer)
Q. You brought him over here in your car that Sunday to
arrest this man?
A. I told you that he rode over b~~ in thy cat.
Q. And he brought it over· her~ to giv"e to' the Sheriff of
Dickenson County, and then you and the officer went dowii to
.hunt Mullins.
page 96 } A. The officer did.
Q. And you did tao? .
. A. Yes:.
Q. In the same car?
A. The officer went to get hint
Q~ Why are you Mraid to say you went?
A. I told you I did.
Q.. You said the officer went. I. say now that you and the
officer went down there and you came back with him after you
found him, and when you came back her~ you went to the Com- ·
nronw~hh's Attorney's office?
A. I didn't say that. I said I went to his home·. Mr. Philiips,
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the Deputy Sheriff, suggested that we go down to see Mr. Chase.
Q. You went down to see Mr.. Chase B.Q.d A. Just a mpiute now. When we s·aw Mr. Chase ;he said
to Mr. Mullins, "Do you owe him?" and he said "Ye~".· Mr.
Chase said to him, "Why don't you. pay the man?" He made
some alibi about giving another check and I told .him ·right
there that if he would pay the check, or get his banker to tell
. me that he would pay the check off, or get some busi~essman
to endorse the check that I was perfectly satisfied:
Q. What did you mean by that?
A. I .didn't want to prosecute the man.
Q. But' when you didn't get the money you went back to
Kentucky and indicted him?
page 97 ~ A. Of -course, I did. If he had given you aI "cold"
check you would have gone back and done_ t~e same
thing. Requisition papers were needed to have the mhn held
down there and for your information Governor Tucl_cts office
told you the next morning that that would have a trial with a
jury in so many days and you said then that the man ·uved
out in ·the country and that you didn't know whether he· wanted
a hearing or not.. He told you that on the telephone, *nd you
·
asked the man fo come over here and give 'bond.
Q.. You are positive of this are you?
A. I said Governor Tuck's office.
Q. You are positive that it was S. H. Sutherland?
A. The person answering said that it was Mr. S. H. ·Sutherland
Q. Were you there in Governor Tuck's office then and -did
you hear that yourself?
A. Yes. I said Governor Tuck's office, not Governor Tuck.
Q. Didn't I tell the person talking to me at the Governor's
office that I did not represent him? ·
A. You said you were associated in the matter.
Q. But you were so much interested in collecting' your
Ninety Dollars that you went. back to Kentucky and swore out
a warrant after you had said you would. be satisfied with your
money?
A,. I got an indictment.
page 98 ~ Q. You wouldn't have dropped the suit then if you
had got your money here that day?.
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A. I don't know after he sued me.
Q. You were protecting yourself then when you went to
Richmond, weren't you?
·
A. . (No answer)
Q. That was during the time when the case had been post-,
poned from one week until another so you could get out of the
state while the trial was coming.
A. I didn't say that.
Q. How far is it from where you live to Richmond, Virginia?

By Mr. Phipps:
'We object.
By the Court:
He may answer.
A. I don't know.
Q. If all you wanted was your money, why didn't you get
a civil warrant?
A. He didn't violate the laws of the State of Virginia?
Q. But he lived here and you could get a judgment here.
Why didn't you get a civil _warrant instead of a criminal warrant.
if all you wanted was your money?

By Mr. Phipps:
We object.
page 99 } By the Court:
He may explain the reason and ~hat he was advised
to do.
Q. Did you tell Mr. Runyan all you wanted was your
·
money?
A. I told him that he had issued me a "cold'' check.
Q. And did you tell him that all you wanted was your
moiiey?
A. I think I did.
Q. How much property do you own over there, Mr. Sanders?

~y Mr. Burke:
We object.

~
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By the Court:
Objection sustained.
By Mr. Sutherland:
Save the exception.
.
i
Q. Mr. Sanders, have you been convicted_ of a felony?

A~,*

.

Bl Mr. Phipps:
We object.
Have you ever been in the penitentiary?
A. No, sir.
Q.

By Mr. Burke:
If Your Honor please; we move to strike out the IE:ist_ two
_questions and answers as they have nothing to do with this_
case.

page 100

~

By the Court:
Objection overruled.

By Mr. Burke:
We save the exception.
RE-DIRECT EXAMINATION

By Mr. Burke:
Q. Dr. Sanders, after you consulted the Commonwealth's
Attorney, Mr. Runyan, aft~r the warrant was issued, have you
had any control over what action the Court has taken?

By. Mr. Sutheriand:.
We object very strongly to that question._ It is a matter of
law and there is no reason for that to be brought up here at this
time.
By the Court:

Objection sustained.

Marvin. Mullins.vs .. Roy Sanders
J. A~ Runyan
By· the· Court:

Mr.. Sanders did you make a full disclosure of the facts to
about the warrant?·.

Mr. Runyan at the time you consulted him
A. I did, sir.
Witness .stood aside.

pag~ 101 } J. A. RUNYAN, the next witness called for on be:half of the defendant, testified as follows:
DIRECT EXAMINATION
By Mr. Burke:

Your name is J. A. Runyan?
.A. It is.
Q. Do you hold any official position in Pike County, Kentuc~y?
A. I do. I am Commonwealth's Attorney.
Q. What district?
A. Thirty-fifth Judicial District.
Q. Is Pike County a p~t of the Judicial District?
A. It is one county in the Judicial District
Q. Do you know the defendant, Roy Sanders?
A. I do.
Q. How long have you been acquainted with him?
A. For fifteen years.
Q. Some time early in October of '1947, did he consult you
about a transaction with Marvin Mullins?
A. He did.
Q. Did he have a check on that occasion when he talked
to you that-he exhibited to you together with some statements?
· A. He did.
- Q.

By Mr. Sutherland:

I believe that is leading.
page 102 } Q. Mr. Runyan, will you be good enough to describe
to the Court and jury what t.ranspired between you.
and the defendant on that occasion?
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A. He came to my office on that day and I told him that
our grand jury convened the first Monday in September and
only lasted for one week. It was too late to take it before the
grand jury then, but I discussed with him the check apd the
~ransaction. I examined. the check and I asked him which one
of them actually had the transaction with him. He said that
Marvin Mullins did. I told him. that he woulq have to · prosecute Mullins since he was the one that actually got the prpperty.
He told me what the check was for, and I advised him to appear
before the County Judge and get a warrant of arrest. i I told
him to get a ·warrant for two violations::--one for obtaining ·
property under false pretenses and another for issuing a "cold"
- check. He left my office going to the County Judge's .office.
.·. He later came back and said the County Judge wasn't ill, but I
told him to appear before a Justice of the Peace, which he did,
and_ I later saw the warrant. I advised him to get a Kentucky
officer and get in touch with an officer here and have th~ officer
here place Marvin Mullins under arrest. and then to ;appear
· before the Trial Justice here, or another person properly authorized, and get a fugative warrant.
;
page 103

~

By Mr. French:
We object to all of his answer.
I

Did you receive information that Marvin Mullins declined to return to Kentucky?
A,. Yes, sir.
Q. Did the defendant appear before the grand Jury· of
Pike County?
A. He did at the January term.
Q. Was that the first term of the grand jury after Mr.
Sanders consulted you?
A. It was.
Q. Is that now pending in the Circuit C.ourt of Pike County.
Kentucky?
A. It is. It was set down from the May term of Court,
which we have just finished. _Mr. French appeared in Court
a week previous to the date of the trial and s~id that his client
couldn't appear, and asked me if I would agree to a continuation. I said I would. I try to be fair to all attorneys and I
told him that it would be satisfactory with me.

. , Q.
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Q. And on the request of.,Mr. French the Court' continued
the case?
A. It did.
Q. Is this copy of the return of the grand jury which I
have here now based on this che~k in question?
A. It is.
Q. Does it charge a felony under the laws of Kentucky?
A. It does and is punishable by from one to
page 104 ~ five years in the state penitentiary.

By the Court:
What about the warrant? Did you see ~t?
A. I saw the warrant when it was first issued.
By Mr. Burke:
Q.

Will you state whether or not the warrant was issued

by the magistrate against the
offense of a felony under the
A. It did charge him with
and both were punishable by
count.

plaintiff charging him with the·
Commonwealth of Kentucky. ·
a felony. There were two counts
from one to five years on each

By Mr. Burke:
You may ask him.•
CROSS EXAMINATION
By Mr. Sutherland:
Q: · Mr. Runyan, to refresh your memory, didn't Mr. French
request you to have the case continued- and you said that you
would have the date set, and he went to the Judge about it.
A. No. Mr. French said his client couldn't appear on
that day. I said that was satisfactory with me. The grand
jury fixed the defendant's bond at $2,500. He wasn't _able to
gi~e that bond,. and to be fair to the defendant, which I feel
all Commonwealth Attorneys should be, I reduced the bon'd
so that his ,brother-in-law could sign the bond and
.
page .105 ~ so he wouldn't be put in jail.
Q. Mr. Runyan, when Mr. Sanders came to you
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before this warrant was issued, did he say there wer.e· two
partners in this business, and were both present then?
.,
· A. ' He presented this check and I saw myself that. it was
signed ~y Mullins and Carter. I asked him with whi~h one
~e had the transaction and he said Mullins was the one he
actually sold the motor to.
Q. Did he tell you that it was a· partnership transaction
· ·when he sold him that motor? A. No, he didn't disclose that to me.
· Q. Did he disclose to you that Mr. Carter was present
when the motor was sold?
·
A. No, he just said he sold Mullins· the motor.
Q. He didn't say that they were both present anc;'l were
using it for the operation of thei_r business?
A. That wasn't mentioned. As I said awhi!e ago, i asked
which one it ~as that he sold ·it to and he said that lit was
Mullins he sold it to.
Q. Did he say which one signed the check?
A: No.
.
.
i
Q. You didn't advise him that the way to get hi::; money
was to get. a criminal warrant
:
A. I advised him that a warrant should be; issued
page 106 ~ Q. You didn't advise him that that was probably
the only way he could get his money?
!
A. No. I never have.
•·
Q. If you had known that that was his purpose you wouldn't ·
have advised it, would you?
.,
_ A. I felt like that he had been wronged. He had: parted
with his property and had a: worthless check.
Q. Did he tell you that he had · been here to the bank
himself?
A. Yes.
Q. Did he tell you that the banker said the money was
there?
A. No. He advised me that he presented the check h~re
at the bank after .it had gone through the regular channel for
return and then brought the check here to the bank in per~on.
Q. Did he advise you before he went before the grand
jucy that the money was here in the banlt?
A. No, but if it had been paid that wouldn't have stopped
the prosecution as far as I am concerned.

Marvin Mullins .vs. :Ro~,Sanders,

89,··~

J .. A/' Runyan ·

Q.' Is dt ·a ·crime in- Kentucky· now ·Mr. Runy.an .for· ~ man
to,give.a ·check· on: a Virginia ,bank?
A. Not if he has an account on which1the-checkds. drawn.·
Q. It is an offense until he convinces the jury that he
was acting in good faith at the time he gave the check· and
that there was some mistake on the part of.himself :or:the,bank
and that would justify the accused being turned.
page 107 ~ loose; that is, if the check stood good.· Aild·ithe···
Kentucky· statute ·P!Ovides that in a. case where .
the.re has been a ·check issued that if. it. is paid that it is, dropped.-·
at: the defendant's cost.. ·
·
A.. No, sir, .thatds wholly. up. to the Commonwealth's Attorney. In a case of this kind there would .be. no. cost:-, If I.
submitted a motion to dismiss the case ther~. would- be no cost.
There has to be a conviction before. there is .any cost. It is
~eft to the discretion of the prosecuting attorney. It would be
left to the discretion of the Commonwealth's Attorney whether
it would be dropped or not. I have done that, but sometimes
I try them anyway. I think prosecution sets a. good example.
I have had them beg and plead to me to dismiss cases, and
lots of times I refuse to because I think it is ~·bad ·example·
to.turn them loose. I take all the -facts and, consider them. There
are.no two cases alike- rarely, and every one stands .on its-own.
bottom.

page. ·108:

~

By Mr: Burke:

Q.. For Mr: French's information, do you know that
·CanrQll's Statute is not .Jaw in Kentucky?

By: ·Mr.· Sutherland:
Q ... Does· your Court consult Carroll's Statute?
A.-.. No, just as to procedure.
.
Q. I am ·not talking about what it controls, understand..
A-s,to.--the, pµblication, does the. Court consult Carrol's Statute
as to what the law is?
·
A. The statute fixes the penalties. The criminal· court
· merely;-

By Mr. Burke:
Your Honor, we object to such questions. That has nothing
to do with this case.
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(At this point considerable discussion was had -between
the attorneys for the plaintiff and defendant concerning
Carroll's Statute.)
By the Court:
Objection sustained.
By the Court:
Q. You stated that Mr. Sanders didn't tell you that both
Mullins an~ Carter had signed this check, but that he {old you
he was dealing with Mullins. If he had told you that tijey both
signed the check, would your advice have tjeen any
page 109 ~ different?
A. It would not.
Q. You wou1d have given him the same advice?
A. Yes, sir..

CROSS EXAMINATION

I

,

By Mr. Sutherland:
Q. Do you mean to say that if he had told you that Mullins
and Carter were partners and that this was bought for: partnership purposes, and that they were both present when the check
was signed, tnat you wouldn't have given him any :different
~dvice?
A. He didn't tell me that they both appeared personally
and had engaged in the transaction. If both of them had represented to him that the check was good and they both cqntracted
to buy it, then I would have advised him to issue a· warrant
for both of them. He told me the transaction as to the purchase
of the motor was with Mullins, and he present~d the check to
me and I saw it was signed by Mullins and the little "&" mark
and then Carter. That is the reason I asked him which one he
. had actually had the transaction with.
Q. He didn't disclose that it was a partnership purchase
and that they were both present when the conversation for the
trade was had and the check delivered?
A. No. He never told me anything except that the transaction was with Marvin Mullins.
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page 110 ~ Q. And you just assumed that the check was only
s!gned by Marvin Mullins?
A. No, I saw that it was signed Mullins & Carter.
CROSS EXAMINATION Cont'd.
By Mr. French:
Q. Is Section 61213 of your Code, .published in 1922, the
Code check law?
A. No, not the present Code check law.
Q. Did it provide for the payment of the costs of the ·defendant?
A. No. I might say, for your information, that this statute
'has been repealed by the January Assembly and is not the law
of the State of Kentucky at this time.
Q. What is the law?

By the Court:
That question is too broad.
Witness stood aside.
It being five o'clock, Court is adjourned until tomorrow
morning, June 17, 1948,,at 9 A. M.

MORNif;JG SESSION, JUNE 17, 1948, 9 A. M.
page 111

~

ROY SANDERS, Re-called by the defense attorney.
· RE-DIRECT EXAMJNATION

By Mr. Burke:
Q. Was Jessie Carter present at the time Marvm Mullins
bought the motor from you?
·
·
A. Not when the trade was made he wasn't.
Q. Did you have any .discussion with Jessie Carter about
the sale of the motor?
A. No, sir.
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Q.
A.

Or the transaction in any way?
No,-sir.
· RE-CROSS EXAMINATION

By Mr. French:
Q. You knew Jessie Carter signed the check.
A. After the trad~ was made I did.
Q. That was what you were kicking about was the (check,
wasn't it?
·
i
A. The check wasn't paid.
.
Q. That is what you are kicking about though, thei check
. signed· by Jessie Carter?
A. Marvin Mullins.
Q. You were kicking about a check signed by Jessie iCarter .
not paid? That is what your complaint is about-a check:signed
by Jessie Carter which had not been paid.
page 112 ~ A. I complained about a check signed by/ Jessie
Carter and Marvin Mullins.
, !,
Q. · Then after this case was started you w:.ent to: Jessie
Carter and had a conversation with him about it, didn't you?
A. I can't say that I did.
Q. Over there on Elkhorn a few days after that at;id said
"If I was you I just wouldn't go over there to that trial)' You
said that, didn't you?
A. No, sir.
Q. You are positive of that?
A. No, sir, I did not say that.
1

Witness stood aside.
ARVIL. BELCHER, the next witness called for and on be- ·
half of the defendant, testified as follows:
_DIRECT EXAMINATION
By Mr. Burke:
Q. . Mr. Belcher, were you present when the defenda:pt,
Mr. Sanders; had a conversation with .Tivis Mullins?
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A. Yes, sir; I· wa:s~
Q. When the defendant told Tivis Mullins that he had a
bad check that Marvin Mullins had givan him; what did Tivis
say?
page· 113 ~ A. He said, "I think that is the way he makes his_
living" o:;r "gets his money" or something like that.
Q. While the plaintiff, Marvin Mullins, was in custody on
the streets in Clintwood• down the street here toward the bank,
did: you hear·_Marvin Mullins make any statement about this
check, or abo1J.t making it good?
A. Yes.
Q. What did he say?
A. He said ''I could re-sign it and make; it good,. but since
he lawed me I won't.

By Mr. Sutherland:
We move to strike. out the answers as to:what Tivis Mullins
said, as it is irrelative and immaterial.
By Mr. Burke:
If Your Honor please, we think that is very important:

By the Court:
Objection overruled.
By Mr. Sutherland:
We except.
CROSS EXAMINATION
By Mr. French:
· Q. What were you doing. down there that day?

A.. I go lots of places with Dr. Sanders. ·
You are a special friend of his?
A. Yes.
Q..When he gets in trouble you go to his rescue?
page 114 ~ A. I wouldn't say that.
Q. You all always take a few along for witnesses
over there in Kentucky when you get into trouble, don't you?
A. I don't know about that.
. Q.
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Q. . You have seen it practiced on Elkhorn? :

A. No.
Q. You live on Elkhorn?
A. No. Shelby.
Q. - You didn't have any other business there but to be a
witness?
'
A. No, that is not right.
Q. What other business did you have?
A. He was down there and said, "Do you want
go?"
:
and I did.
Q. Who drove?
A. Mr. Steffy and I believe all of us drove some. :I drove
·part of the way back.
!
Q. Mr. Steffy has a car of his own?
A. At that time I don't know.
Q. Mr. Steffy is not here?
A. No, he is dead.
Q. Get killed?
A. Yes.
Q. Did they have any trouble burying him over t}?.ere?

to

1

_

By Mr. Burke:
We object.
page 115.

~

By the Court:
Sustained.

By Mr. French:
Q.

.A.
Q.

A.
Q.
A.

You are in Mr. Sanders' em.ploy?
Yes.
For how long?
Thirteen months.
,You have been his man Friday for thirteen months?'
I don't understand what you mean.
Witness stood aside.

ROSS PHILLIPS, the next witness called 'for on behalf
of the defendant, testified as follows:
I
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DIRECT EXAMINATION
By Mr. Burke:Q. Where do you live, Mr.· Phillips?
A. Clintwood.
Q. During the month of October, 1947, and at the present

time, do you hold any official position in this county?
A. Deputy Sheriff.
.
.
Q. Early in October, 1947, did some.Deputy Sheriff of Pike
County contact you about Marvin Mullins?
A. He did.
Q. Do you recall who the Deputy Sheriff was over_ there ·
that contacted you?
A. I don't believe I can recall his name.
page 116 ~ Q. Did the ; Deputy Sheriff of Pike County have
process for Marvin Mullins?
A. Yes, sir.
Q. What· process did he have?
A. A warrant for Marvin Mullins fc;>r a bad check . or ·something to that effect.
Q. Did you see the check on which the warrant was
based?
A. Yes, I saw the check that they said the warrant was
based on.
Q. I will hand you this check for $90:00 and· state if that
check was presented to you.
A. I think this js. the one.
Q. Did you receive the warrant or have it in your possession?
. A. Yes, sir.
Q. After that warrant was delivered to you, what did
you do with it?
A. I went down to Marvin's home and got him and we·
come back up here and I told them I ·wasn't very well acquainted with that kind of warrant, and I took them to Mr.
Chase's home, it was on Sunday, and askec;i him what to do
about it.
Q. What advice did Mr. Chase give YC?U with respect to
your duties under that warrant?
..
A. He asked Marvin to pay it off and fix it up. They
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didn't get it :Qxed up. I asked him what to do
about it and he $aid to_ lock him up.
Q. Did you contact any other officials of this cqunty?. .
A. After I went back to the jail I called Mr. Sutherland,
the Trial Justice, on the telephone. I told him about the warrant and he said he would take care
it the next mornnig.
Q. Tt'. what Mr. Sutherland do you refer?
·
- A. Mr. E. J. Sutherland, Trial Justice.
· Q. Trial Justice of this county?
A. Yes, sir.
Q. Was a warrant issued .by the Trial Justice thJ next
r
morning .for Mr. Mullins?
·
:
A. Yes, sir. I went down there the next morning and
the warrant was issued down there.
Q. A Virginia warrant was issued by the Trial Justice?
A. By the Clerk, or someone in his office.
_ Q. Was a hearing had before the Trial Justice on that
warrant?
A. Yes, sir.
.. · Q. With what result?
A. I think he got him to go back to Kentucky to answer
this other warrant. I understand that is how it was.
Q. , Did Marvin Mullins give bond to answer for his appearance in Kentucky?
A. I believe he did. He give bond here before Mr. Sutherland.
page 117

~

of

page 118

~

CROSS EXAMINATION
By Mr. Sutherland: .

Q~. Who came along with that fellow you say was a Sheriff
from Kentucky?
A. This· man over here, (Indicating) and maybe another
one or two.
Q. Did the defendant come along with this fellow?
A. Yes.
Q. Which one first contacted you?
A. I believe the Sheriff was the first one that spoke to
nJ.e. I-was walking down the street.
Q. · What did he say to you? -

l\4arvin Mullins vs. -Roy Samiers

·97

Ross Phillips
A. He· said they had a warrant and wanted me to get the
fellow.
Q. Who said that?
A. The Sheriff.
Q: It was said in the presence of Dr. Sanders?
A. I don't .believe it was. He was across the street and
I walked back to the car
Q. Whose car did he get_ out of?
A.. Dr. Sanders' car and came across the street.
Q. Did you go in your' car or Dr Sanders' car down to
where Marvin Mullins lived?
A. I got in the car they was in.
-Q. And you came back in it?
A. Yes, sir.
Q. When you got out to Mr. Chase's home ~d he said
.
the thing to do was to fix it up, what did Dr.
page 119 ~ Sanders say? What was said there?
A. When I went out there I showed Mr. Chase
this warrant and we talked about fixing it up.
Q. Who got to talking about fixing it up?
A. Marvin, Mr. Chase and Sanders.
Q. · While you were down there at Marvin's home, didn't
the defendant, Dr. ,Sanders, say all he -wanted was his money,.
the cost of the officer coming and his expense?
A. I believe that .was after we got into the car.
Q. Teµ what yo1:1 understood Dr. Sanders to say there.
A. Dr. Sanders was talking to him about the check and
told him that he wanted pay for the Sheriff coming over here
and I don't remember what Marvin said to him. After they
got out here in town the subject was brought up again. Sanders
told him after he got to Chases that if he would pay_ the check
off he would let it go.
Q. Did Marvin say "If you will. go to Dante with me, we
will get a check signed as the bank requires" or words to that
effect?
A. I never paid much attention. Something was said
about that.
Q. Did you go with Mr. Mullins to see if you could fing.
the banker?
page 120. ~ A. We went across the street to see if we could
find Mr. Hughes. Mr. Sanders said that if the cashier
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would say he would pay the check off it would be. ·all right.
Q. What did you understand about that if the cashier had
said it was all right and Sanders said it would be all right,
what did you understand?
A. Well, he said he wanted the money.
Q. But you understood _that they would have him released
if Sanders got his money?
A. It sounded that way.
Witness stood aside.
E. J. SUTHERLAND, the next witness, called for on behalf
,
of the defendant, testified as follows:
DIRECT EXAMINATION
By Mr. Burke:
Where do you live, Mr. Sutherland.
A. Clintwood.
Q. Do you hold any official position in Dickenson County, ·
Virginia?
A. I am Trial Justice of Dickenson County.
-Q. Did you hold that position in October of 1947?
A. No, sir. I was substitute Trial Justice at that time and
Acting Trial Justice during the illness of Mr. Friend, the Trial
Justice.
page 121 ~ Q. Were you contacted by Deputy Sheriff Ross
Phillips about a warrant that he had against Marvin
Mullins, and after he had taken Mullins into custody? ·
A. Yes, sir.
Q. Tell the jury what transpired between you and the,
Deputy Sheriff.
-A. Mr. Phillips called me on the telephone. He was here
in tc;>wn,- probably at the jail, and I was at home on the hill,
beyond the main part of town. He gave me a short statement
as to what the trouble was about and asked me what to do.
.I told him that all he _could do was hold the prisoner.. I told
him I would ,ssue a warrant the next morning. I didn't have ·
any warrants at home at that time.·
Q. What day of the week was that?
Q.
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A.

Sunday.
.
Q. What happened the following mor~ing?
A. The next morning I c~me down to the Trial J tistice
office and had the Clerk of the Trial Justice Court ·issue a
warrant against Mr. Mullins for the offense.
Q. Did you have a Kentucky warrant before you at the
time you issued the Virginia warrant?
A. . Yes, sir.
Q. Did that Kentucky warrant state an offense against the
plaintiff, Marvin Mullins?
A. It stated an offense, as I understood it. I ain not familiar
with Kentucky laws.
·
page 122 ~ Q. You construed it to state an offense?
A. Yes, sir. .
•
Q. After that was there a hearing before you on the warrant which you had issued?
·
A. Yes.
Q. Did you hear evidence on t~at hearing?
A. Yes, sir.
Q. What finding did you make?
.
A. I held that the defendant should be held for the Kentucky authorities, either go himself willingly or by proper procedure by the Governor of the State; and ·1 further required
him to give bond to ·appear at any time the authorities called
for .him. I. believe he was under bond at that time, and · we
. agreed to ~et the original bond stand. Both bondsmen agreed
to that .without having a new bond or other arrangements.·
Q. · Was Henry Wright, who is an em·ployee of the Cumberland Bank and Trust Company, present at the hearing? · A. He wa·s.
Q. What statement did Mr. Wright make to Marvin Mullins as to what he would have to do before that check could
be paid?
· A. I am not certain as to the actual wording, but he told
Mr. Mullins that the check was not properly- signed and_ he
could not pay it until it was signed in the proper ·manner. Those
are probably not the exact words he used, but that was the
content of it.
page 123 ~ Q. What did Marvin Mullins do or s::iy with respect
to that statement?
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A. He said it was in proper form, as I remember, and that ·
that was all he was going to do about it.
Q. He. refused to make th~ proper signature and correct·
.the signature as requested by the bank?
A. He didn't do it and said he wasn't going to.
Q. Said he wasn't going to?
A. That is my recollection.
CROSS EXAMINATION
. By Mr. French:

Didn't he tell Mr. Wright right there to pay the check?
Yes.
Q.- And Mr. Wright said h~ wouhi pay it?.
A. He said he couldn't. ·
Q. Didn't he say that the funds were there and that he
could?
A. He said the funds were there, but the check was. not ·
signed properly· and he said he couldn't pay it.
Q. Didn't ·Marvin tell him that he had been paying off
checks signed just like that one?
A. I don't recall.
Q. Now, Lie·, didn't the original warrant from Kentucky
state like this:. "Did commmit a felony by a check with fictitious
signature."
page 124 } A. I couldn't state the exact wording. I know that
it was a charge of being a bad check as I construed it.
Q. There was nothing said in that check about erand -lar. centy?
A.. I don't recall.
Q. . There was ·nothing said about forgery?
A. I don't recall.
Q. Didn't I tell you then and there that that warrant didn't.
charge any offense in Kentucky or Virginia?
A. You may have stated that. I don't recall. There were
a lot of things said that I don't remember.
Q. Roy ·sanders never swore any warrant out before you
at_ any time, did he?
. A. No, he was present here on Sunday, but not when the
Virginia warrant was issued.
Q.

A.
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Q. You turned that Kentucky warrant over to Roy Sanders?
A. I'am not certain. This copy I notice states that it was
turned over to Sanders. I think Mrs. Peoples said that he had
come and got it.
Q. You construed the Kentucky warrant as charging what
they call a "cold" check?
A. Yes.
Q. But the warrant you issued was not for a "cold" check
_ was it? It was for forgery and grand larceny and that has no
· connection with a bad check.
·
page 125 } A. As I construed that, gra~d larceny or the securof property by fraud over a value of $50 amounts
to grand iarceny. I don't think the warrant has to show Just
how it happened.
Q. A bad check, by its general meaning, is a check drawn
on a bank where there is no funds belonging to the man who
writes the check.
·
·

By Mr. Burke:
We object. That is a question of law .
. By Mr. French:
We believe this man is experienced and qualified along that
line.
By_ the Court:
·Objection sustained.
Q. What do you mean by "bad check"?
A. My understanding is that a ~ad check is a check that
has no funds, or that is worthless for some reason or other. It
might not be necessarily a lack of funds. It might be an improper
signature, or something that would make it worthless.
Q. When they use the term "bad check", it usually means
no funds, doesn't it?
A. I -

By Mr. Burke:
We object. You didn't. agree with what Mr. French said,
did you, Mr. Su.therland?
A. No, sir.

102

Supreme Court of Appeals of Virginia
Henry Wright

page 126 } Q. Have you made a careful search of your office
for these warrants you have been talking .about
here? Have you been trying to locate them?
A. Yes, I have searched three or four days for them. We
moved the Trial Justice's office about a month ago when it was
in the building about three hundred yards from the courthouse.
In moving, the papers were apparently misplaced.
·
Q. They were here at the March term of Court when this
case was called?
A. I don't underst~nd _what you mean.
Q. They were available at the March term of Court in this
year?
· A. Which Court?
Q. At the trial of this case in this Court during the month
of March. You had those warra~ts here at that time, didn't
you?
A. I had them something like a month ago when I was
summoned or notified that 'the criminal case would be tried in
the Pike County Court. · I was summoned as a witness in the
case and that day was my regular trial day here, and I was .
· unable to make the trip down there.
Q. Did you know that that was the original warrant-the
Kentucky warrant-that you had?
A. Yes, sir.
Q. You didn't know that it had been given to Dr. Sanders?
A. I had been told that he took the warrant, but he returned the warrant and it was back in my office
page 127 } at the time I was summoned in the- case before.
Q. Did you compare the one that came back with
the ·one that was taken to Kentucky? ·
A. No, sir.
Q. You weren't familiar enough with it to know that it
was the same warrant?
A. I didn't examine it as to that.
Witness stood aside.
HENRY WRIGHT, the next witness, testified as follows;
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DIRECT EXAMINATION
By Mr. Phipps;
,Is your name Henry Wright?
Yes, sir.
, Q. Where do you live??
A. , About a mile and a half below town.
Q. How old are you?
A. Thirty-eight.
Q. What do you do for a living at this time?
A. I work for the Cumberland Bank and Trust Company.
Q. What official position do you hold with them?
A. I am a clerk or teller.
Q. How long have you been in that position?
,A. About two years.
Q. Were you there in September or October of 1947?
A. Yes, sir.
page 128 ~ Q. Do you have charge of the accounts of the bank?
·
A. Yes, sir.
Q. I will ask you if Mullins and Carter had an account
at that time?
A. Yes.
Q. I now hand you a check, dated September 20, 1947, payable to Roy Sanders, si@led by Mullins and Carter and will
ask you if that check was presented to your bank for payment.
A. Yes, sir.
Q. You handled that transaction?
A. I did.
Q. For what reason was the check not paid?
A. The signature.
Q. What was wrong with it?
A. It wasn't signed by the party giving the check.
Q. At the time they opened an account there in the name
of Mullins and Carter did they give you directions as to how .
the checks would be signed? Did they tell or show you · how
their signatures would appear on the checks?
A. Yes, sir.· We got their signatures.
Q. , Do you know what that was?
A. Yes.
·
Q.

A.
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Do you have a card showing what they gave the bank
. -as their signatures?
page 129- ~ A. Yes~
Q~ Will you present that to the jury?
A. Yes, sir.
Q.

(The card was then given to a member of the jury.)
Q. State how that account was opened and how the checks
were supposed to be drawn before they would be honored.
A. They opened their account as Mullins and Carter. - They
were supposed to sign their checks either by Mullins or by
Carter.
. Q. The checks were supposed to be signed by one or the
other of them?
A. Yes.
Q. Is this the card that they signed when they opened the
account?
A. Yes, sir.

By Mr. Phipps:
We desire to introduce this card in evidence.
· By the Court:
Do you mean that the firm name "Muliins and Carter" was
to be signed and then after that would be ''By Marvin Mullins"
or "By Jessee Carter"?
A~ That is right. Either one or the other.
By Mr~ Phipps:
When this check, dated September 20, 1947, was presented to your bank, was it signed that way?
Q.

.

.

(The card is filed· as requested, marked "Exhibit 9.")
A. No, sir.
pag~ 130 } Q. Is that the reason payment was refused by the
bank?
A. Yes, sir.
Q. Were you present at the hearing they had before the
Trial Justice concerning this same check?.
·
A. Yes.
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Q. Was anything said on that day about honoring that .
check?
A. Yes.
Q. Tell what was said to him about fixing the check so it
would be honored by th_e bank. Tell what you said.,
Q. They was talking about it. Mullins said the money was
over there and to take the ch.eek over there. When I returned
this check a day or two after that, Mr. Mullins came into the
bank. I told him that I had. returned the check and why I had
returned it. He said that if it came back to pay it off. I got
the party's name and told him I would, and he was to sign the
check properly. The check never did come back. The next
time I saw it was here in Court.
Q. But you did tell him that he would have to sign the
check?
A. Yes.
Q. You told Marvin Mullins in Court that day that it would have to be sign_ed properly?
- A. Yes. He was in a position to sign the check and didn't,
and that was the reason we didn't honor it.
page 131 ~ Q. Did yoµ tell him before the Trial Justice that
if he would sign his name you would pay it off?
A. Yes.

CROSS EXAMINATION
By Mr. Sutherland:
Q. Mr. Wright,. do wou know. what the standing of the· defendant is?
A. No, I don't.
Q. Did he ever present that check to you to be paid?
A. He and Mr. J.C. Smith,~ believe. Mr. Smith went over
the matter with us and was told that if Mr. Mullins would sign
it that we would pay it' off. We went to see the Cashier, Mr.
Hughes, and he told him what I had told him, that if he would
sign it, we would pay it off.
Q. That was after the trial you mentioned?
A. On the day that I appea~ed in tl?-e Trial Justice's Court.
Q. Wasn't it after the trial?
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A. I don't know whether or not they were through then,
but it was on that day.
Q. Mr. Wright, will you tell me what is the different in
the check you failed to pay, dated September 20, 1947, and the
other ten checks which I show you which have been introduced· in evidence? I mean· so far as the signature is concerned?
page 132 } A. These two are in person. He got them cashed
the same day. These others are local checks to
merchants and they are people that have accounts. None of
them have come in by mail. ,
Q. I am asking you what is the difference in their signatures?
A. They are the same, but so far as the bank is concerned,
they have been signed by parties who have bank accounts.
Q. You say that Mr. Mullins himself told you to pay the
check in question. If you would pay it to him in person written
the same· way, why wouldn't you pay it to Mr. Sanders after
Mr. Mullins had personally directed you to pay it?·
·
A. We had new help at that time and they took checks
then that they wouldn't take now. I think he made the deposit
with Mr. Hughes.
Q. Mr. Hughes is the man in charge when the Board of
Directors is not in session?
A. Yes.
Q.. And Mr. Hughes cashed checks signed exactly like the
check in question?
A. I don't know whether he did or not. Someone did.
Q. Did you tell Mr. Smith that if Mr. Mullins would bring
this check in question, bring it personally to the bank, that
you would pay it?
A. I told Smith that Mullins had authorized us to pay
the check when it come back and that . he was to
page 133 } sign the check when he had an opportunity, but he
later had the check here and refused to sign it. That
was why it was not paid off.
Q. Did Mr. Smith present the check out there to you?
A. We were all out here the day of the trial before the
Trial Justice. I told him then to go out to the bank and see
Mr. Hughes, and they had the check right there. Mullins could
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have signed it. Mr. Hughes ·refused to pay it because he didn't
sign·tt.
Q. I understood you to say in your examination in chief .
that the check in question was not signed by the party who gave
the check. I may have misunderstood you, but if that is ·not
right, what would be .your answer?
A. ~o, sir. The check wasn't signed properly. The s_ignature was missing.
Q. When you said in your examination in chief that it
wasn't signed by the party giving it, what did you mean?
A. It wasn't signed by either Mullins or Carter.
Q. Isn't the word "Mullins" signed by Mullins in his own
· handwriting and that of Carter the same?
A. The check wasn't signed properly.
Q. I asked you if the word "Mullins" is the plaintiff, Mul- .
lins' handwriting, and if the word "Carter"· is not the handwriting
of his partner, Mr. Carter.
page 134 ~ A.' I couldn't say-about that.
Q.· Will you take their signatures and compare
them and see if they are not the same?
(The witness took the card with their signatures and
compared it with the check in question.) ·
A. The word "Mullins" on the check looks the same, but
not the word "Carter".
Q. Isn't the word "Carter" the same handwriting· on the
other checks?
.
.A. Not as it is written on the card.
Q. Is it not the same as on these other ·checks you have
honored?
A. Yes, it looks to be.
Q. The account of Mullins and Carter had ample funds there
during that period to cover that check, didn't it?
A. I think so.
By the Co.urt:
If I understand you, the signature on this $90 check was
not the signature that was authorized at the time that card was
signed.

A.

No, it is not the same.
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Jessie Carter, Re-called
That was the reason that payment was not forthcoming?
That is right. It hadri't been signed by either Mullins
or Carter.
pag~ 135 ~ By Mr. Sutherland, Cont'd.:
Q. When you say it ha,dn't been signed. by them
you mean it didn't show that it was signed by either Mullins or
Carter. Did you mean is.wasn't signed "Mullins and Carter, By"
and then -the signature that followed?· You didn't mean to say
that Mullins and Carter both failed to sign "Mullins and Carter"?
A. I would say that Mullins' signature is similar, but. the
word "Carter" is rot the same as on the card.
Q. Did- you have Carter's signature on a card directing_
how the checks should be paid?
A. Yes.
Q. Where is it?
A. Right here.
Q.
A.

(The card was handed to Mr. Sutherland.)
Q. The word "Carter" showing the word "By" isn't that
the same }?.andwriting as on the check in question?
A. "Mullins and Carter" is the only signature on here.
Q. You missed my question. Isn't the word "Carter" showing "By" in the same handwriting as the word "Carter" on
the check. in question?_
A. Yes, it is the same.

Witness stood aside.
page

1~~ ~

By Mr. Phipps:
The defendant rests, Your Honor.

This being all the evidence introduced by the Defendant,
the following evidence was given in rebuttal by the Plain-.
tiff:

JESSIE CARTER, re-called.
By Mr. Phipps:
Your Honor, ·l believe this witness has been in the Courtroom during this trial.
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Jessie Carter, Re-called

By Mr. French:
The rule is that they ·may remain in the Courtroom after
they have testified.
By the Court:
Proceed.
- By Mr. French:
. Q. Did you have a conversation with Roy Sanders after
this litigation started over here in Virginia?
A. I did.
Q. Tell the jury what that conversation was.
A. I don't remember whether it was in the morning or in
the evening. We lived in a storehouse beside the highway and
· I was staying with Dewey Akers. Dr. Sanders came down and
stopped and Dewey and I went out. We were talking and
Do~k says "If I were you I wouldn't be in that case in Virginia
because that is a partnership business." He said
page 137 ~ that if he was me he wouldn't be a witness.
By Mr. Phipps:
Q. He just said, "r-wouldn't be in that case if I were you"?
A. Yes, he said that.
'
Q. He didn't say what case?
A. No.
Q. How do you know he meant the Virginia case?
A. He said the Virginia case.
Q. Why didn't you say that the first time?
A. I said in Virginia, I reckon. I meant to.
Q. When did you think of that?
A. He told me, I didn't have to think.
Q. Did he say in Virginia?
A. Yes.
Q. The first time you told it under Mr. Sutherland's questioning ·you didn't say anything about Virginia. How did you
know he meant Virginia? For all you know he might have
been talking about something ·else or some other case in Virginia.
A. That is what he said.
Q. That is not what ·you told the jury the. first time. You
just said "the case" and you didn't say where.
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A. He said the case in Virginia and that it was a partnership business.
.
Q. How did you know you were going to be in the case?
.
A. He said if he was me he wouldn't be in it.
page 138 ~ Q. And he said if he was you he ·wouldn't be in
it. How did you ·know anything about it?
A. I didn't know.
Q. How did you get to talking about it?
A. He brought up the subject.
Q. How did he know who was going to be a witness?
A. I don't know.
Q. The truth of the matter is that you didn't have a conversa~ion with Roy Sanders.
A. I did and there was a witness standing right by that
heard it and we can get him here.
Witness stood aside.
MR. G. MARK FRENCH attorney for the plaintiff, took the
·stand and made the following statement under oath:
Mr.. Mullins got me to try to give him bond. I looked at
the Kentucky wa~rant and read that "it did commit a felony"
and said the check had a fictitious signature. I told him it didn't
state an offense.
By Mr. Burke:
We object as it is a self statement on the part of counsel.
By Mr. French:
page 139

~

That warrant did not state a felony either in Kentucky or Virginia.

By Mr. Burke:
We object to that statement and move the Court .and jury
not to consider it because it is his opinion and the Trial Justice
disagreed with him.

By Mr.

Sutherland:

He has the right to address the Court, Mr. Burke.
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By Mr. Sutherland:
Q. Mr. French, how long have you been practicing law in
the State of Virginia?

A. Thirty-four years.
Q. During that time have you frequently been in the
Court of Pike County, Kentucky?
A. Letcher and Pike Count~es both.

By the Court:
Are you licensed to practice law in the State of Kentucky?
A. No, but I practice with other attorneys there. The law
is that you can appear in spe_cial employment without being
admitted to the bar of that particular state. I have an arrangement with L. Hays at Whitesburg that any case I have down
there, I can consider myself associated with J;iim. He has been
, practicing law there ever since I have been practicing here.
By the Court:
page 140

~

Mr. Burke, what was your objection?
By Mr. Burke:

My objection is that it is Mr. French's opinion and Courts_
frequently disagree with lawyers as to their opinion whether or
not a warrant or indictment states an offense. In this case, Mr. Sutherland, the Trial Justice, disagreed with Mr. French's
opinion and held that the warrant did state an offense. Mr.
French's opinion could not be considered evidence in this case.
By tpe Court:
Objection sustained.
By Mr. Sutherland:
We save the exception.
DIRECT EXAMINATION, Cont'd.
By Mr. Suthe~land:
Q. Have you made a study of the Kentucky statute, especially the statute with reference to bad checks?
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A. I have looked up the bad check law for the State of
. Kentucky and am acquainted with it.
By Mr. B~ke:
We object. ·That is immaterial.
By the Court:
. Objection· overruled.
By Mr. Burke:
We save the exception.
page 141

~

By Mr. Phipps:

Q. I will hand you the notice of motion filed in this
case and will ask y-ou to look at it and· see the charge in there
that your client was charged with is a felony in Kentucky.
A. He stated that Marvin Mullins feloniously made a check
with a false or fictitious signature.
Q. Doesn't it also state· that Roy Sanders did falsely,
_maliciously and without· probable cause prosecute the said Marvin Mullins? Isn't that charged in your notice of motion?
_ A. I said that. He committed a felony by a fictitious signature.

By the Court:
Do you mean the notice of motion which you prepared for
your client in this case alleges that Marvin Mullins was charged
with a felony in this warrant?
By Mr. French:
No. It just states that they charged him with a felony by
a check with a fictitious signature.
By the Court:
I mean in what form.
By Mr. French:
In these words the warrant said:
a check wit~ fictitious signature.~' By the Court:

"Did commit a felony by
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G. Mark French
I asked you in what form or manner the charge was made.
whether is was made by warrant.
page 142 } By Mr. French:
That was contained in the warrant, Your Honor..
By the Court:
Do you mean that it was charged in the warrant, and then
:you undertake to come before tlie Court and say that it wasn't/
charged in the warrant?
By Mr. French:
But, Your Honor, we didn't put words in there· that made
it a felony. That is the words of the warrant.
By the Court:
You alleged in your notice of motion that your client was
charged with a felony, but now you come up here and say that
a felony wasn't charged.
By Mr. French:
The facts in the warrant didn't constitute a felony.
By the Court:
. The ~ttorneys will go ahead with the trial we have taken
c.on~iderable time.
Witness stood aside.
· ROY SANDERS, the defendant, was re-called by the plaintift, and testified as follows:
·
DffiECT EXAMINATION
/

By Mr. Suth~rland:
Q. In the conversation you mentioned he¢ng over the
telephone from the Governor's office, did you hear him say there
that I said I was not the attorney in the criminal case, but had
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page 143

~

been in
nected?

a civil

case in which the matter was con-

'

By Mr. Burke:
We object because we don't think that is ma~erial to this
issue.
By Mr. Sutherland:
We move to strike out the testimony then as to the conversation mentioned.
By the Court:
The testimony of this witness, in regard to what he heard
, from the Gt>vernor's office, is stricken from the jury's consideration (and the jury were instructed not to consider it.)
By Mr. Sutherland:
The plaintiff rests.
, page 144 } By Mr. Phipps:
Counsel for defendant moves· the Court to strike
out evidence of the plaintiff in this case because:
FIRST: The evidence shows there has not been a termination of this cause favorable to the plaintiff, and that the action
is still pending in the Circuit Court of Pike County, Kentucky.
SECOND:- Because the evidence shows that there is reasonable and probable cause for having this ~arrant issued, because
the defendant sought the advice of the Commonwealth's Attorney of Pike County, Kentucky, before the warrant was·issued,
and after it was brought to Virginia and before the defendant
was placed in jail, that he sought the advice of the Commonwealth's Attorney of Dickenson County, Virginia, and that the
Commonwealth's Attorney advised the Sheriff to place the defendant in jail.
THIRD: As· there was reasonable and probable cause for
issuing the warrant, the Trial Justice's judgment shows that
he was held to answer the charge in Kentuc.ky, and that -this is
sufficient to show that there was no malice, and therefore, there
could not be malicious prosecution in this case.
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page 145 } By Mr. Sutherland:
I am of the opinion that on the first charge that it
might be good so far as malicious prosecution is concerned.
·Mr. French, in his opening statement, said that there were
grounds for malicious abuse of process and for false arrest.
Assuming that is correct, probable cause and failur~ of termination is neither a bar, and if they took a warrant charging ah
offense and u~ed it for another purpose, that made them as
mµch liable as if there were no offense. In other words, jf a
man is guilty· of a crime and a party takes a warrant charging
him with that ~rime and abuses that, then he is liable. Their
motion so far as the first .count is concerned is proper and sound,
but not as to the other two. counts.
By Mr. Burke:
. In response to what Mr. Sutherland has said with respect
to abuse of process, we would like to point out to tQe Court that
the prosecuting attorney of this county and the Trial Justice.
both gave the plaintiff an opportunity to satisfy the check and
he refused to do that. After he refused to satisfy the check,
the Com~onwealth's Attorney directed the Deputy Sheriff of
this county to place the defendant in· jail. That did not come
from the defendant in this case, but from the highest authority
in this county, and after he refused to sign the check
page 146 } in accordance with the request of the banker, the
Trial Justice here held him guilty of the offense
and required both to answer the charge in Kentucky. That
didn't come from the defendant; that was again the proper
authority in this county who passed on the matter. ·After the
Kentucky warrant was placed in the hands of the Deputy Sheriff,
Ross Phillips, he. proceeded to make the. arrest on the -warrant
and he kept the plaintiff here in custody under advice from Mr.
Chase, the Commonwealth's Attorney. I do not understand
how there could be abuse of process under the admitted facts
and circumstances here in this case.
·
By Mr. Sutherland:
That would only aggravate the matter. He went down ther.e
and in their presence stated that he would quit if he· could get
· his money. Mr. Phillips, who was executing the process, said
he ~nderstood that he was to turn him loose if he made the
0
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cbeck good. It was down here in the presence of the d~
fendant.
By Mr. Burke:
The defendant here may have been willing to have accepted·
· payment of .the check, but that would not have been binding
upon· Mr. Chase, the prosecuting attorney, and would not have
been binding on the Trial Justice.
page 147

~

By the Court:

In an action for malicious prosecution, the burden
is on the plaintiff to show that prosecution was instituted with- out probable cause. The burden is not on the defendant to
show probable cause. Another essential element to sustain an
action for malicious .prosecution, as I understand, is that the
prosecution must have terminated and that termination must
be favorable to the accused. This evid~nce shows that the
prosecution charge which was started in Kentucky has never
terminated. Also, where the evidence is not conflicting on a
·question of whether there was probable cause, it is a question
for the Court. Under this evidence, it appears that Mr. Sanders,
the defendant, sought the advice of counsel, and that he made
a full and fair disclosure of the facts with respect to Marvin
· Mullins, and acted not only upon advice from counsel, but
from an attorney who was at the time district attorney of-Pike
County, Kentucky, where this check was given. The evidence
shows without any contradiction that the defendant, Sanders,
a~ted upon the advice of Mr. Runyan, the district attorney whom
he consulted. If the party acts in good faith upon the advice
of counsel after a full and complete disclosure of all material
facts, it is a complete defense as to malicious prosecution.
As to the count for malicious prosecution, it is
page 148 -~ another undisput~d fact that the Trial Justice of
Dickenson County, -where the plaintiff was arrested,
after a hearing on the matter, decided to hold the plaintiff,
Marvin Mullins, the then accused, for the Kentucky authorities,
is in itself, if not conclusive of probable cause, strong evidence
-to show probable cause, whi.ch has not been rebutted in this
case.
The motion to strike the evidence of the plaintiff is sus.tained as to the counts in the _notice of motion as to maliciqus
prosecution.
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Another theory upon which the plaintiff undertakes to re- cover, is on the count for false arrest or imprisonment. The
evid~nce . shows, and also the notice of m'otion alleges, · that a
warrant was issued in Kentucky charging the. accused, Mullins,
with a felony. The evidence shows that charge was punishable
. by confinement in the penitentiary in that state for not less
than one nor more than five years, according to the testimony of
Mr. Runyan, Prosecuting Attorney of the 35th Judicial Dis-trict, in J:Sike C<:>unty, Kentucky, where the alleged offense was committed, and that the warrant was brought to Dickenson·
County, Virginia, by a Kentucky officer and delivered t_o Mr. Ross Phillips, Deputy Sheriff and J ailor of Dickenson. County, .
who took the warrant and went out and arrested
page 149 ~ the accused and br~ught hifn to Clintwood, and before taking him to jail, consulted .the Common"."
wealth's Attorney of Dickenson County, Virginia, and also
notified the Trial Justice and acted upon his ·advice, and this
. being on Sunday afternoon, and the Trial Justice not ha~ng
a warrant at his home, advised the J ailor that he would issue ·
a Virginia warrant the next morning. This procedure is
authorized by Section 5070m and Section 5070n of Michie's Code.
The latter section states that a person may be arrested in this
state upon information of a felony having been committed in
another state which is punishable by death or imprisonment
for a term exceeding one year, but when so arrested, the accused shall be taken before a Judge, Justice of the ·Peace, or
other person authorized with all practic~ble speed and complaint
made against him under .oath, setting forth the ground for
arrest.
Under the circumstances of this case, it certainly seems
that all practicable speed was used within the meaning of this
section. Under these undisputed facts and others appearing in
the evidence, the Court is of the opinion that the plaintiff has ·
not made out a case of false arrest.
page 150 ~ As to the contention that there was a malicious
abuse of criminal process in this case, tcr sustain a
recovery on this ground, it would necessarily· require proof. of
malicious abuse of the lawful process, but. I am unable to see ·
any proof ef malicious abuse of process. The defendant acted
all the way through on the advice of counsel, and while advice
of counsel may not be a defense to a charge of malicious abuse
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of criminal- process, it does tend to show that there was no
malicious abuse, if there was abuse at all, just as in a case of
malicious prosecu~ion. The only theory in this case of abuse
would have to be baf:!ed solely upon the statement of the defendant, Sanders, that he would release the accused if he would
pay the check off. I am unable to see how this alone would be
abuse of criminal process if the criminal P!Oceeding was lawful,
and in this action it is not a question of guilt or innocense of
the crime for which the plaintiff was charged, but before there
can be abuse of lawful process, there must be lawful process,
and while such a promise .to release and set free might have
some bearing upon whether the process was lawful, such as
being malicious or without probable cause, but since the lawfulness of the process must be admitted if abuse thereof is relied
upon, the promise to release, no more than an actual release,
would not alone constitute any abuse or damage for
page 151 ~ which the plaintiff can recover. The motion to
strike is, therefore, sustained.
To which action of the Court in striking the evidence and
refusing to allow the jury to pass upon the same, the plaintiff
excepted.
page. 152

~

THEREUPON, the jury returned the following verdict: "We the jury find for the defendant. John
W. Chase, Foreman."
·

THEREUPON, the attorney for the plaintiff moved the
Court to set aside the verdict of the jury in this case and grant
him a new trial because the court erred in excluding certain
evidence offered, and in refusing to admit certain eyidence
offered on behalf of the plaintiff, and by admitting certain
evidence on behalf of the defendant over the plaintiff's objection, and in striking out all the evidence and refusing to
allow the jury to pass upon the evidence, which motion the Cou:rt
overruled, and the plaintiff excepted.
page 153

~

To Roy Sanders and A. M. Phipps, his attorney:

Take notice that at the court house at Grundy, Virginia on the 14th day of August, 1948, I will present to the
Judge, Frank Smith, bill of exceptions for his signature in the
case of Marvin Mullins vs. Roy Sanders. You be present if ,
you so desire.
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This case was lately tried in the Circuit Court of Dickenson
County, Virginia.
·
This August 8th, 1948.
MARVIN MULLINS
By G. MARK FRENCH, Counsel.
page 154

~

COURT'S CERTIFICATE

The undersigned, Judge of Jhe said Court of Dick- .
enson County, Virginia, hereby certifies that the foregoing stenographic report and transcript of the evidence and other incidents _
·of the above entitled case embraces as it does all the testimony~
introduced at ·the trial, objections to testimony, exceptions to
rulings thereon, . and exceptions of the plaintiff to the actioµ
of the Court in striking out the evidence, and in overruling
the motion for a new trial, was this day presented to the said
undersigned~ F. W. Smith, Judge of the said Court, for authentication; and it appearing that the defendant's attorney, A. M.
Phipps,· had notice. in writing as appears above on page 153, on
August 9, 1948, and that the said transcript appearing to be .
correct, full and complete in all respects, it is hereby certified and
authenticated as the true transcript of all the proceedings had
at the trial of said cause, and the same is transmitted to the
Clerk of said Court to be made part of the ·record in said cause.
This the 16th day of August, 1948.
F. W. Smith;
Judge of the Circuit Court for
Dickenson County, Virginia.
page 156

~

ORDER ENTERED JUNE 16, 1948
In L. Q. B. 14 Page 534
Plaintiff

Marvin Mullins
vs.
Roy Sanders

DAMAGE NO. 610 .
· Defendant

This day came the parties by their attorneys as well as in
person, and it appearing to the court that the pleadings in this
case ·having heretofore been made up, and issue joined thereon,
thereupon came the following jury, to-wit: Branch Kiser, Car-.

'

120

-

gupreme pou~ of Appeals of Virginia

son Newberry, Winford Mullins, Larkin Owens, Emory_ Moore,
John W. Chase, and S. W. Deal who were sworn by the Clerk to
well and truly try the issue joined in this case and a true verdict
render according to the evidence, and after hearing a- part of
the evidence were adjourned until tomorrow morning and were
instructed by the court not to converse with any person or
permit any person to converse with them on any matter pertaining to this case, and to return into court tomorrow morning
at nine o'clock.
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ORDER ENTERED JUNE 17, 1948
IN L. 0. B. 14, Page 534

Marvin Mullins

vs

Plaintiff
DAMAGE NO. 610

Roy Sanders

Defendant

This day came again the parties by their attorneys, and th~
same jury that was adjourned over on yesterday again appeared
into court, ahd after hearing the remainder of the evidence the
defendant by counsel, moved the court to strike out the· -plaintiff's evidence and enter judgment for the defendant for reasons
assi~ed at bar, and the. court being of the opinion that said
motion is proper, doth sustain said motion, thereupon the jury
rendered the following verdict, to-wit: "We the jury find for
the defendant, John W. Chase, Foreman". Thereupon the plaintiff by counsel, moved the court to set aside the verdict of the
. jury in this case, and grant plaintiff a new trial on the grounds
that the .court erred in excluding certain evidence offered on
behalf of the plaintiff, and by admitting certain evidence on
behalf of the defendant over the objections of the plaintiff, and
by directing a verdict on behalf of the defendant, which motion
the court doth overrule, to which ruling of the court the plain·
tiff by_ counsel excepted.

It is therefore considered by the court that the defendant.
Roy Sanders, recover of the plaintiff, Marvin Mullins, his costs
by hitp in this behalf expended.
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CLERK'S CERTIFICATE

.. VIRGINIA,
In the Clerk's _Office of the Circuit Court of Dickenson
· County, Virginia:

Marvin Mullins vs. Roy Sanders

121

I, Lee Stanley, Deputy-for E. B. Stanley, Clerk of the Cir~uit '
Court for Dickenson County, in the State of Virginia, do hereby
certify that the foregoing is a true and correct transcript of
the r.ecord and proceedings in the case of MARVIN MULLINS
against ROY SANDERS lately pending in said court, with the
proceedings touching the same as fully and wholly as they now
appear of record or exist among the records of my said office.
I further certify that A. l.Vi:. Phipps, Attorney for R~y
Sanders had notice of the making of this transcript and that
the sam~ was being made for the purpose of presenting this
transcript with a petition to the Court of Appeals of Virginia,
asking for a writ of error in this case.
Given under my hand this the 15 day of October, 1948.

LEE STANLEY, Deputy
for E. B. Stanley, Clerk of the Circuit
Court for Dickenson County, Virginia.
Clerk's fee for this transcript $10.00.
A copy-Teste:

M.B.WATTS,
C. C.
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