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request that the court file same of record and allow us time
. to complete the survey and submit a final report and map as
soon as finished.

Respectfully submitted,

J. FRANK GARROW
W. J. SMITH, JR.
. J.D. WRIGHT
‘ ‘ ' GEO. S. DeSHAZOR, JR.
! ; ‘ ' L. I. BURCHER
_ J. F. SMITH
' ' ALVA F. HUNT
! ! : ‘ " R. NELSON SMITH
W. E. HOGG
Commissioners.

(Filed May 11, 1949, Frank Armistead, Judge.)
page 7 } Virginia:

In the Circuit Court of the County of Warwick the 19th day
of May, 1949.

Ex Parte: County of Warwick.

UPON A PETITION PURSUANT TO SECTION 2685 OF
THE CODE RELATING TO DISPUTED BOUNDARY
LINES BETWEEN COUNTIES.

This day came the City of Newport News, a municipal cor-
poration, by counsel, and represented to the Court that it is
a taxpayer in both Warwick and York Counties, and in addi-
tion thereto, that its interests as a municipality will be vitally
affected by the establishment of a new boundary or a partial
new boundary between the County of York and the County of
Warwick, and further, that the said City desired an oppor-
tunity to file a petition in these proceedings, setting forth
more fully its position in reference to the report of the Com-
missioners filed herein and any further report that may be
filed by such Commissioners, and the motion was argued by
counsel for the said City and Warwick County.

Accordingly, the Court doth grant the motion of the City of
Newport News, and, before the entering of any further order
in this case, doth allow the City of Newport News a period of
thirty (30) days from the entering of this order, within which
time to present a petition either as amicus curiae, or party
in interest, or in any other legal capacity, upon the present-
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ing of which petition the Court will give due consideration to
the same. And the Clerk of this Court is directed to furnish -
a copy of this order to the Clerk of the Circuit Court of York
County to become a part of a similar proceeding brought by
the County of Warwick in the Circuit Court of York County.
To the granting of which motion and the entering of this
order the County of Warwick, by counsel, excepted.
To this order of the court the County of War-
page 8 } wick, by counsel, excepted for the reason that the
city of Newport News has no legal or equitable
grounds for intervening in any manner or becoming a party
litigant under the proceeding held in both the Circuit Courts /‘
of York and Warwick Counties under Section 2685 of the
Code, and upon the further ground that said city has made
no allegation of irregularity of any sort nor filed any plead-|
ing or petition, which might affect the status of the report of
the Commissioners, and upon the further ground that the city
of Newport News has had ample notice of and access to these
proceedings from the date of their inception in November,
1948, and in equity and good conscience, having slept on its:
rights, cannot enter these proceedings unless good and suffi- '
cient cause be shown, and no grounds have been alleged or.
pleaded which may be the basis for any delay in the boundary
‘proceedings.

(s) FRANK ARMISTEAD, Judge.
page 9 | Virginia:

In the Circuit Court for the County of Warwick.
County of Warwick.
PETITION,

To the Honorable Frank Armistead, Judge of the Circuit
Court of the County of Warwick, Virginia:

The undersigned petitioner, the City of Newport News, a
municipal corporation, respectfully represent:

1. That there is now pending in your honor’s court, a pe-
tition, the short style of which is ‘‘County of Warwick”’.

2. That the object of the said petition purports to be for
the purpose of establishing the boundary line between the
County of Warwick and the County of York, pursuant to Sec-
tion 2685 of the Code of Virginia, relating to the alleged dis-
puted boundary lines between counties.
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3. That your petitioner is an interested party in the said
petition, by reason of the following facts:

a. The City of Newport News, a municipal corporation, is
a taxpayer in both Warwick County and York County, and
appears as a taxpayer in both of the said counties.

b. That the City of Newport News, as a taxpayer objects
to part of the land in Warwick County being arbitrarily trans-
ferred to York County, and vice versa, resulting in the pay-
ment of different tax rates on the land so transferred.

c. No doubt exists, nor is there any dispute, as to the true
boundary line between Warwick and York Counties.

d. The present boundary line has been accepted as sub-

A stantially the true boundary line for more than 100
page 10 } years by the people and governing bodies of both
counties, and it has remained practically un-

changed, for the reason that there was the true line.

e. That the Commissioners appointed by the court in this
proceeding have not made a report to the court as required
by the statute, and have not established a true boundary line
in accordance with the laws of the State of Virginia. They
have attempted to establish only a partial boundary line be-
tween Warwick and York Counties, and the report of the Com-
missioners made the 11th day of May, 1949, and the order
entered thereon, of the same date, shows that only a partial
boundary line has been attempted to be established, and that
no true boundary line was established, as required by law.
The proceeding, thus far, is irregular and not in accordance
with Section 2685 of the Code of Virginia. The statute does
not provide for partial reports of the Commissioners or
orders of the court. The report further shows that the sur-
veyor employed by the said Commissioners did not run the
said line, nor has he marked the same, nor did the said sur-
vevor make two plats and courses and distances of the said
line, as a result of running and marking the same.

f. The report of the Commissioners and order thereon of
May 11, 1949, shows that the investigation and report of the
Commissioners is not complete; that no supporting data for
the partial boundary line has been filed, and that the partial
boundary line as established is not supported according to
-the facts or to the law.

g. The proceeding to ‘‘ascertain and establish the true line?’’
is not actually a proceeding to ascertain and establish a true
line between Warwick and York Counties, but was initiated
for the purpose of arbitrarily giving away part of the land
belonging to the County of Warwick to York County, in order

L
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to reduce the square mile area of Warwick County
page 11 } to such a point that it could be said to be approxi-

. mately less than 60 square miles in area, and thus,
be practically under the purview of Section 2968, of the Code
of Virginia, known as the Bassenburg Act. The County of
Warwick then would be in a position to attempt to prevent
the annexation of part of the area of Warwick County by the
City of Newport News.

h. The Counties of Warwick and York have for moré than
one hundred (100) years been assessing the land and collect-
ing taxes thereon in their respective counties, without any
substantial dispute, disagreement or doubt as to the right of
assessment and collection of taxes in their respective counties.
According to the plat filed with the report of the Commis-
sioners, substantially four and one-half square miles of land
is transferred from one ceunty to the other, and approxi-
mately 3.125 square miles of this land is land belonging to the
City of Newport News, which is transferred from Warwick
to York County, It is inconceivable to your petitioner that
over a period of one hundred -years such ‘“an error’’ involv-
ing approximately four and one-half square miles could have
been made and continued in the assessment and collection of
taxes on such a vast area. The existence of the so-called Wood
and Boye maps of 1819 and 1827 has, at all times, been known.
Your petitioner cannot believe that for more than one hun-
dred years the officials of both Warwick and York Counties
could have ignored any alleged true boundary lines, as estab-
lished by, and arbitrarily, if not illegally, have made assess-
ments and collected taxes on an area of approximately four
and one-half square miles. It is, therefore, believed, and al-
leged, that the line accepted by the officials of the County for
this long period of time, is the true line, and is the present
established boundary line between Warwick and York Coun-
ties, and not any alleged line as is set up in the partial report

of the Commissioners, based on the so-called Wood
page 12 } or Boye maps.

i. The City of Newport News, as a taxpayer,
and as the municipality which would be vitally and adversely}
affected in its constitutional right to proceed by way of an-\
nexation to acquire land in Warwick County, insists upon its/
right to be heard by the Commissioners, and by this Court,
and to produce evidence showing that the partial boundary
line, so established in the Commissioners’ report, is not the
true boundary line, and that there is, actually ‘*no doubt’’,
nor is there ‘‘any dispute’’ as to the boundary line, but that
the purpose of the proceeding, and the effect sought to be
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acquired is to prevent the City of Newport News from annex-
ing territory in Warwick County, under the guise of ‘‘ascer-
taining and establishing’’ a boundary line. Such procedure
thus far, and if continued, would prevent the City of Newport
News from exercising its constitutional right to proceed by
way of annexation in Warwick County, and thus permanently
injure the public interests of the City, and give to Warwick
County an unconscionable advantage to which it is not en-
titled by law. This result would arise by operation of law,
irrespective of any actual intent to defraud on the part of
any person or party, but, nevertheless, would result in ir-
reparablerdamage to the City of Newport News.

. That the courts of equity upon the principles of universal .
justice, have the right to prevent a wrong; that the courts
of equity have the right to provide for the safety of the prop-
erty in dispute and to preserve property in danger of being
transferred, or to be changed to the detriment of the property
of this petitioner; that the courts of equity have the right to
prevent irreparable damage; that the courts of equity have
the right to compel a discovery or obtain evidence which may

assist the decision of the court; that courts of
page 13 } equity have the inherent right to prevent any ir-

reparable damages to the petitioner on the allega-
tions herein contained. .

k. Your petitioner is interested in presenting evidence to <4**
this court to determine the true boundary line between the 2
counties of Warwick and York, and to show to the court what ., .
action has been taken by the Commissioners in reaching the
true boundary line.

1. That the entry of any final order by this Court will be
conclusive evidence of the true boundary line between War-
wick and York Counties, without giving the City of Newport
News the opportunity to prove that the action of transferring
part of Warwick County to York County, and wvice versa
would be any inequitable and illegal procedure.

-~ YOUR PETITIONER, THEREFORE, PRAYS that it
may be made a party defendant to the said proceeding, and
that the said County of Warwick, and the County of York,
be made parties to this petition; that proper process may be
issued and served upon the parties so asked to be made de-
fendants to this petition; that your petitioner may be per-
mitted to produce evidence to prove that no doubt exists, nor
is there any dispute valid in law between Warwick and York
Counties as to the true boundary lines, and that your peti-
tioner may be permitted to presenl such other evidence and
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proof concerning the said boundary line between Warwick
and York Countles, and such other and general relief as the
nature of your petitioner’s case may requne or to equity
shall seem meet,

CITY OF NEWPORT NEWS
By R. COWLES TAYLOR
Mayor.

HARRY L. NACHMAN
City Attorney

CHARLES E. FORD c
Special Counsel for the City of Newport News.

(Note: Lodged in the Clerk’s Office on June 18th, 1949.)
page 14 } Virginia:

In the Circuit Court for the County of WaI'WIGk the 29th day
of June, 1949.

In Re: County of Warwick and County of York—Boundary
Line.

This day came the County of Warwick and the City of New-
port News, by counsel, and motion was made by counsel for
the County of Warwick that the Court approve the Commis-
sioner’s Report and plats and enter final order approving the
same under Section 2685 of the Code of Virginia.

‘Which motion counsel for the City of Newport News op-
posed and requested that the approval of the final order be
delayed pending a hearing upon the petltmn of the City of
Newport News “filed on June 18th, 1949, in accordance with
the Court Order entered on May 18th 1949 in this matter,
which petition is directed to the question of the right of the
City of Newport News to intervene in this matter.

Counsel for the County of Warwick excepted to any further
delay upon the ground that the allegations of the petition
filed on June 18th, 1949, by the City of Newport News did not
state any ground "which would be a basis for permitting the
City of Newport News to intervene in this proceeding and that
nothing additional can be accomplished by argument at a
later date except delay.

Upon consideration, the Court doth hereby order the report
and the plats of the Commissioners to be filed, but grants to



20 "~ Supreme Court of Appeals of Virginia

the City of Newport News the right to be heard upon its pe-
tition on July 27th, 1949, upon the stipulatior of counsel for
the City of Newport News that no rights of the County of
Warwick, presently existing, or which might arise by virtue
of the entering of a final order on this date approving the re-
port of the Commissioners, will be prejudiced in any other
proceedings instituted by the City of Newport
page 15 } News, in which the County of Warwick might be
involved.

To the granting of the continuance and to the delay in en-
tering the final -order approving the report of the Commis-
sioners, the County of Warwick, by counsel, excepted upon
the ground that the City of Newport News has had ample time
to be heard and has not introduced or asserted amy facts
which would permit the City of Newport News to enter into
this proceeding under Section 2685 of the Code of Virginia.

(s) FRANK ARMISTEAD, Judge.
page 16 } Virginia: '

Circuit Court of the County of Warwick, the 30th day of June,
© 1949,

County of Warwick.

PETITION.
ORDER.

- The Judge of this court being so situated as to render it
improper in his opinion for him to preside at the trial of the
above cause, it is ordered that this cause be set for hearing
on the 27th day of July, 1949, and that Mr. Justice Spratley
be reéluested to designate another judge to try this cause on
said date.

(s) FRANK ARMISTEAD, Judge.

page 17 } Virginia:
“In the Circuit Court of the County of Warwick.
In the matter of the establishment of the true boundary line
between Warwick and York Counties.
REPORT OF COMMISSIONERS.

We, the undersigned, J. Frank Garrow, W. J. Smith, Jr.,
J. D. Wright and Geo. S. DeShazor, Jr., Commissioners ap-
pointed from Warwick County by order of the Circuit Court



City of Newport News v. Warwick and York Counties 21

of said County entered on November 24, 1948, (J. M. Knight,
the other Commissioner, having declined to serve), and L. I.
Burcher, J. F. Smith, Alva F. Hunt, R. Nelson Smith and W.
E. Hogg, Commissioners appointed from York County by
order of the Circuit Court of said County on November 24,
1948, to ascertain and establish the true boundary line between
Warwick and York Counties as provided by Section 2685 of
the Code of Vi2rginia, beg leave to report to the Court that act-
ing under the authority of said orders and the law in such
cases made and provided, we met at Warwick Courthouse on
December 20, 1948, and elected W. E. Hogg, Chairman and
Geo. S. DeShazor, Jr., Clerk, and employed J. B. Sinclair, Jr.,
a competent surveyor and employed W. B. Garrison as chain-
carrier from Warwick County and Robert McGee as chain-
carrier from York County. Your Commissioners from time
to time consulted together and with the surveyor; from the
best availahle sonrees and old maps and known line markers
and from going on the ground and from the best evidence the
could procure have ascertaiied and established the frue
boundary line between the Counties of York and Warwick.

Your Commissioners met on May 3, 1949, and did then di-
- rect J. B, Sinclair, their surveyor, where to run said line and
directed him to mark the same. Said surveyor was further

directed to make two plats of the courses and dis-

page 18 } tances of the said line and to note thereon certain
: places of notoriety and certain objects of promi-
nence, through or by which the line passes, which in the opin-
ion of the Commissioners would best designate the line.

Your Commissioners have requested their surveyor, J. B.
Sinclair, Jr. to show on his plats the established line of the -
Naval Mine Depot. In establishing the Naval Mine Depot,
the United States of America took part of the Counties of
James City, Warwick and York so that the point where the
three counties did join is now in the said Naval Mine Depot,
and the Naval Mine Depot line was clearly marked and estab-
lished and is shown on the plats submitted herewith to be as
follows.

Beginning at a point A in the center line of Blow’s Mill
run where the stream on the line between the Counties of War-
wick and James City flows into Blow’s Mill run, running
thence along the stream in an easterly direction to a point
in the stream on the.line through monuments B and C, thence
S. 11° 007 40” W. 20 feet to a Navy Mine Depot monument B,
thence same course 1656.26 feet to a econcrete monument C on
the northerly side of Lebanon Church road, thence along the
northerly side of Lebanon Church road N. 86° 31’ E. 647.85
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feet to a point, thence S. 80° 44’ 40” K. 550.71 feet to a point,
thence N. 82° 50’ 40 E. 327.81 feet to a point, thence S. 73°
18’ 40” E. 509.6 feet to a Navy Mine Depot monument D on
the northerly side of Lebanon Church road, thence N, 22° 34/
40” B. 996.8 feet to a Navy Mine Depot monument E, thence
S. 76° 54’ 20~ K. 997.32 feet to a Navy Mine Depot monument
F on the westerly side of the Old Lee Hall-Halstead Point
road, thence along the westerly side of Lee Hall-Halstead
Point road N. 20° 328’ 20” E. 274.97 feet to a concrete monu-
ment, thence N. 13° 47/ 20” E. 400 feet to a concrete monu-
ment G, thence N, 84° 34’ 20” E. 787.05 feet to a Navy Mine
Depot monument, thence same course 72.22 feet to a concrete
monument H on the northerly side of the Lee Hall-Yorktown
Road, thence along the northerly side of the Lee Hall-York-
town road, N. 38° 6’ 20” E. 1263.6 feet to a concrete monu-
ment I, said point being where Warwick County, York County
and the Naval Mine Depot adjoin.

Your Commissioners from the above-mentioned point ¢‘I*’
have unanimously ascertained and established the true bound-
ary line between Warwick and York County to be as follows:

Beginning at a concrete monument hereinabove

page 19 } referred to and designated as point 1, thence S.
: 29° 17’ 23” E. 543.05 feet to a concrete monument
J on the southerly side of Taliaferro road, thence same course
510.25 feet to a concrete monument K on the northerly side
of Taliaferro road where the line crosses the road again,
thence same course 1278.2 feet to a concrete monument L on
the northerly side of L. Carter road, thence same course 1906.3
feet to a granite monument M on the northerly side of Helen
Crafford road, thence same course 10975.65 feet to a concrete
monument O on the northerly side of the reservoir of the City
of Newport News, thence same course 966.9 feet across the
reservoir to a concrete monument P on the southerly side,
thence same course 3332.65 feet to a concrete monument Q
on the southerly side of the John Crafford road, thence same
course 3819.4 feet to a concrete monument R on the northerly
side of the Rich Neck Road, thence same course 9383.8 feet
to a concrete monument S on the southerly side of the Oriana
road, thence same course 904.4 feet to a concrete monument
T replacing broken monument near pine stump, thence same
course 18312.95 feet to a concrete monument U near the edge
of the high land, thence same course through low land 739.4
feet to a concrete monument V, thence same course 33 feet to
a point in the centerline of Brick Kiln stream, thence along
the center line of Brick Kiln stream and the reservoir to the
line between Warwick and Elizabeth City Counties, as shown
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on map entitled ¢‘‘Plat of Boundary Line between Counties
of Warwick and York’’ dated June 25, 1949, made by J. B.
Sinclair, Jr., Cert. Civ. Eng’r., appended hereto and made a
part hereof by express reference thereto,

We, the Commissioners, submit this as our final report in
duplicate, together with map in duplicate, one for filing and
recordation in Warwick County, and the other in York County,
and respectfully request the court to approve and file same of
record, and enter the proper orders fixing and establishing
the true boundary line between the said Counties.

And having completed our duties as Commissioners in this
matter we respectfully ask to be dismissed.

Given under our hands this 27th day of June, 1949.

W. E. HOGH
L. I. BURCHER
ALVA F. HUNT
J. F. SMITH
R. NELSON SMITH
page 20 } J. FRANK GARROW

b ' J. D. WRIGHT ,
W. J. SMITH, JR. ‘
GEO. S. DeSHAZOR, JR.

Commissioners.

(Filed: June 29, 1949, Frank Armistead, Judge.)

page 21 } Virginia:

In the Circuit Court for the County of Warwick, the 27th day
of July, 1949,

In the matter of the establishment of a true boundary line
between the Counties of Warwick and York.

This day came the Counties of Warwick and York by Coun-
sel, namely, C. H. Sheild, Jr., Commonwealth’s Attorney for
the County of Warwick, and William E. Allaun, Jr., Special
counsel for the County of Warwick, and Julian S, Cornick,
Commonwealth’s Attorney for York County, and the City of
Newport News by counsel, namely, Harry L. Nachman, At-
torney for the City of Newport News and Charles E. Ford,
Special counsel for the City of Newport News.

The City of Newport News was heard on its written mo-
tion, made on 19th day of July, 1949, to continue any hearing
on its petition to intervene until the Supreme Court of Ap-
peals shall have passed on the Constitutionality of the Mas-
senburg Act and for other grounds set out in said motion.
To which motion the County of Warwick objected.
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WHEREFORE the Court having heard argument and
given due consideration doth deny the motion for continuance,
to which denial the City of Newport News noted an exception.

In accordance with an order of this Court entered on the.
29th day of June, 1949, the Court heard the City of Newport
News on its petition to intervene and to be made a party to
this proceeding, which petition was presented to the Court
on June 18th, 1949, in accordance with an order of this Court
entered on May 19th, 1949.

After due consideration to argument by all parties, the
Court doth hereby ORDER that the petition of the City of
Newport News to intervene and to be made a party to this.—
proceeding, in this cause be rejected, for reasons orally as-

signed by the Court and hereby made a part of the
page 22 } record, to which order the City of Newport News
excepted. )

And thereupon, the City of Newport News asked leave of .
the Court to amend its petition which leave the Court refused
to th’iICh ruling counsel for the City of Newport News ex-
cepted.

‘Whereupon, the Court considered the report of the Com-
missioners heretofore appointed, together with their map,
said report and map being in duplicate, which report was filed
on the 29th day of June, 1949, and inspected such report to
ascertain whether the same meets the requirements of Sec-
tion 2685 of the Michie Code of Virginia, and it appearing to
the Court that the said Commissioners appointed by the Cir-
cuit Courts of Warwick and York Counties have complied with
the order of this court and the law pertaining to establishing
the true boundary line between Counties, to-wit: Section 2685
of the Code of Virginia, and that their report as to such line
is unanimous it is ordered that the said report and map be
approved and filed, and it is further ordered that the true
boundary line between Warwick and York Counties, be and
the same is fixed as follows:

Beginning at a point marked ‘“I’’, which point is on the
Northerly side of the Lee Hall-Yorktown Road, and which
point is where Warwick County, York County and the Navy
Mine Depot adjoin; thence S. 29° 177 23” E. 543.05 feet to a
conerete monument J on the southerly side of Taliaferro road,
thence same course 510.25 feet to a concrete monument K on
the northerly side of Taliaferro road where the line crosses
the road again, thence same course 1278.2 feet to a concrete
monument L on the northerly side of L. Carter road, thence
same course 1906.3 feet to a granite monument M on the
. northerly side of Helen Crafford road, thence same course
10975.65 feet to a concrete monument O on the northerly side
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of the reservoir of the City of Newport News, thence same
course 966.9 feet across the reservoir to a concrete monument
P on the southerly side, thence same course 3332.65 feet to a
concrete monument Q on the southerly side of the John Craf-
ford road, thence same course 3819.4 feet to a concrete monu-
ment R on the northerly side of the Rich Neck road, thence
same course 9383.8 feet to a concrete monument S on the
southerly side of the Oriana Road, thence same course 904.4
feet to a concrete monument T replacing broken monument

near pine stump, thence same course 18312.95 feet
page 23 } to a concrete monument U near the edge of the high

land, thence same course through low land 739.4
feet to a concrete monument V, thence same course 33 feet to
a point in the center line of Brick Kiln stream, thence along
the center line of Brick Kiln stream and the reservoir to the
line between Warwick and Elizabeth City Counties, as shown
on map entitled ‘‘Plat of Boundary Line between Counties of
Warwick and York’’ dated June 25, 1949, made by J. B. Sin-
clair, Jr., Cert. Civ. Engr. appended hereto and made a part
hereof by express reference thereto.

And it is ordered that the said report and may be recorded
in the current deed book of Warwick County, and indexed in
the name of each County, to which ruling of the Court in fix-
ing said boundary, counsel for City of Newport News, ex-
'cepted on the ground that the statute has not been substan-
tially complied with.

And the said Commissioners having completed their duties,
they are hereby dismissed.

And the Court doth defer to a future date the determina-
tion of the fees and expenses of the commissioners, surveyor
and chain carriers for their services in these proceedings.

And counsel for the City of Newport News indicating its
intention to appeal from the rulings and decisions of the
Court, and to the entering of any order fixing a boundary line
between Warwick and York Counties, it is ordered that this
order be suspended for a period of sixty days from the date
of the entering of this order to enable the City of Newport
News to prepare the record and petition for appeal to the Su-
preme Court of Appeals of Virginia. And the Court, further
orders that, the City of Newport News, being a mumclpahty
of the State of Virginia, that no bond be reqmred of the said
City on its appeal.

(s) HASKINS HOBSON
Judge Designate.
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page 24 } July 27, 1949. .
Virginia:
In the Circuit Court of Warwick County.
Re:
County of York and County of Warwick Boundary Line.

Opinion of Judge Haskins Hobson:

Gentlemen, I think that this section of the Code was enacted |
not so much for the determination of private rights as for |
the determination of governmental rights, such as disputed /
or doubtful lines of adjacent counties.

~ That would seem to be true particularly since the act does
not require or contemplate the making of any property /
owners parties to the suit or action, or whatever it may be!
correctly designated.

Therefore, the act not requiring the making of any private
or property owners parties it, is 0bv10us its purpose is |
purely for the performance of governmental functions alone. }
Parties, of course, the Commonwealth’s Attorney, or the
Sheriff, or the Treasurer, may live within that disputed area,
and it mlght affect one or more of them very seriously, be
cause he is a governmental officer and he might lose his posi-
tion if it happened that his home is actually in the other
county.

But the law makes no provision for the making of such per-!
sons parties. It does not prohibit but rather favors the pro-
duction of evidenice, however, by any person, whether Tie 15 4 g
property owner within or ad;acenf to the boundary line, or
any other party capable of producing evidence before the Com- | /
missioners who are appointed by the Court.

I have no question in this case but that Judge

page 25 } Armistead, a man who is a recognized and known

as & man of integrity, undertook to appoint the

best Commissioners that he could find, or that he knew of, in
the two counties.

Instead of this proceeding being a reflection on the Com-
missioners, to merit an appointment such as that is a little
bit more than a compliment. It is a tribute to their integrity
and to their fair dealings, and to their competency and ability
to perform the duties incumbent upon them.

Being instituted to ascertain the true line for the perform-
ance of a governmental function it relates only to the oovern-\
mental functions as between the two counties as to which

N
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county government shall exercise governmental functions
over the territory.

It does not relate to private rights. So, therefore, I do not
feel that the City of Newport News as a party owning prop-
erty within their diverging lines, or disputed lines is neces-
sarily a party to this proceeding. It can only be made a party
by showing some rank injustice about to be done by its not -
s0 being made It has undertaken to do that by an allegation
of constructive fraud in the proceedings, To be very Tfrank
about it, I do not believe that I have ever seen a petition al-
leging constluctlve fraud that was so barren of facts upon
which such fraud could be based.

It was the duty of the petitioner to allege facts which con-
stituted or .operated as a fraud, and so done as to eliminate
conclusions that which would otherwise not be fraud, either
actual or constructive. It is perfectly possible and probable
that the County of Warwick was preparing to meet what was
proper for it to meet under the Massenbmg Act, in order to
show to the annexation court that their area was probably
¢ less than 60 miles, and it was necessary they have evidence

to that effect. It would only get evidence of what
page 26 | the area was by anticipating this and ascertaining

what its true lines were, if those lines were in dis-
pute or in doubt.

So that could not be considered inequitable, or in any other
way very harmful to the City of Newport News. The fact as to
whether or not there was an actual dispute, or doubt as to the
lines has been settled by Judge Armistead. I do not pro-
pose to go behind Judge Armistead’s adjudication on that
question. I don’t know what evidence they had, nor am I in-
clined to go back into that. It is concluded as far as I am
concerned as to that question.

As to the right of the City of Newport News to come in;
it is a statutory proceeding, and while powers of a court of
equity are exceedingly broad there is no contention with re-
spect to the rules, with 1espect to equity Junsdmtlon as out-
lined by them, and they are well recognized principles, but -
even a court of equity lends its ear to diligence, it frowns upon
delay; and in this case there has been ample opportunity af-
forded the City of Newport News to have produced evidence
before the Commissioners, men who are admitted to be of

Jhigh_characters and who would have doubtless weighed such -

evidence so produced, and given it all the weight it was en-
titled to. I do not feel that the Commissioners were entitled
to weigh what might_be. the consequences of annexation pro-
ceedings 1nst1tuted by the City of Newport News. They were
ent1t1ed only to ascertain the true boundary line, and whether
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that added territory to Warwick County or whether it took
away what had previously been thought to be the territory
of Warwick should be immaterial to them. They are to find .
the true boundary line, not a boundary line to serve someone
elses interest, whether it be an individual or a private cor-

poration, or a municipality. They were to ascer- -
page 27 } tain the true boundary line. And it became the

duty of the City of Newport News if they wanted
to offer any evidence as to what the boundary line was, to have
offered- that evidence before the Commissioners, and it was
the duty of the Commissioners to undertake to procure all of
the evidence bearing upon their inquiry,

So far as this proceeding is concerned the City of Newport
News, though aware of the appointment of the Commis-
sioners, has not shown that they had any evidence to offer,
nor did it attempt to offer any before the Commissioners. Its

~counsel have undertaken to say that they hoped to investi-

gate it further from various and sundry libraries and differ-
ent institutions, and to present evidence. But they have not
alleged that they have any evidence to offer that would alter
or affect the report of the Commissioners. They had the op-
portunity of offering that evidence if they did have it, and
they did not do it.

So that I do not feel that from the standpoint of a judge
of an equity court that I am called upon to afford opportuni-
ties when such opportunities have already been afforded.

The Court is of the view, taking the whole subject matter,
that the petition of the City of Newport News to be admitted
as a party to this proceeding, should be and the same is re-
jected, and that an order should be entered—I haven’t seen
or inspected the Commissioners report, nor have I seen the
plat,—but if the requirements of the act have been complied
with, a final order giving effect to the report of the Commis-
sioners should be entered.

In the event that I should be in error, and there has been

fraud, either actual or constructive, which would

* page 28 } entitle the City of Newport News to come into this

case, it would also entitle it to bring an inde-

‘pendent suit based on fraud at any time that their interest
‘might even now or subsequently be affected.

That is the ruling of the Court.

Mr. Ford: We except, if Your Honor, please, to the ruling
of the Court; and inasmuch as we think it a ruling that can be
appealed from, we do here announce that we do intend to ap-
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peal from the decision of the Court, and we would like a rea-
sonable opportunity to prepare the record in order to make
that appeal.

Exceptions to the ruling of the Court in its refusal to grant
the continuance, and also to the ruling of the Court as stated.

The Court: The ruling declining to admit you as an in-
tervening party?

Mr. Ford: Yes, sir.

Mr. Nachman: We would like the right to amend the pe-
tition before the final order is entered in this matter.

The Court: You are a little late.

Mr. Nachman: We would also take exception to Your
Honor’s ruling in now entering a final order and has stated
in his oral opinion that he does not know whether the action
heretofore taken has been in accordance with the statute.

The Court: I am telling you what the order today will be
in the event that the report of the Commissioners complies
with the statute.

Mr. Ford: I understand,

HASKINS HOBSON.
Judge Designate.

Sept. 23, 1949.
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In the Circuit Court for the County of Warwick.

In the matter of the establishment of a true boundary line be:
tween the Counties of York and Warwick.

NOTICE OF APPEAL.

To: Conway H. Shield, Jr., Commonwealth Attorney
and William E. Allaun, Jr.
Attorneys for the County of Warwick, Virginia.

Please take notice that on the 24th day of September, 1949,
at 10 A. M,, or as soon thereafter as counsel may be heard,
at the Courthouse at Denbigh, Virginia, the undersigned will
request the Clerk of the said Court to make up and deliver
to counsel for the City of Newport News a transcript of the
record in the above entitled cause, for the purpose of present-
ing the same to the Supreme Court of Appeals of Virginia,
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together with a petition for writ of error and supersedeas
herein.

CITY OF NEWPORT NEWS
By HARRY L. NACHMAN
City Attorney.

HARRY L. NACHMAN
City Attorney
CHARLES E. FORD
Special Counsel for the
City of Newport News.

Service of the within notice is hereby accepted this 19 day
of September, 1949.

C. H. SHEILD, JR.
Attorney for the County
| of Warwick, Va.

page 30 { Virginia:

In the Clerk’s Office of the Circuit Court of Warwick County
on the 24th day of September, 1949.

I, George S. DeShazor, Jr., Clerk of the Cireuit Court of
Warwick County, Virginia, do hereby certify that the fore-
going is a transcript of the record in the case or proceeding
lately pending in said Court, under the name or style of to-
wit: In the matter of the establishment of a true boundary
line between the Counties of York and Warwick.

I further certify that the record was made up and com-
pleted and delivered to counsel for the City of Newport News
after due notice had been given to counsel for the County of
Warwick of the intention of the City of Newport News, a
municipal corporation of the State of Virginia, to appeal to
the Supreme Court of Appeals of Virginia from the judgment
of this Court, which said notice is filed among the original
papers in this office and is copied in this record.

I further certify that no suspending and supersedeas bond
was given, the City of Newport News being a municipal cor-
poration, by order of this Court under date of July 27, 1949.

Teste:
GEORGE S. DeSHAZOR, JR., Clerk.

A Copy—Teste:
M. B. WATTS, C. C.
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