RULE 5:~B1UEFS

n. F orm. a:nd Contents of Appel.lmit'• Brie£.

The openiag brief of appellatit shall
contain:
·
(a) A s1.i bject index ud table of citatibns with cases alphabetically arranged. The
citation of Virginia ca55 shall be to the official Virginia Report!! and, in addititm;
may refer- to c;,ther reports containing such cases.
.
(b) A brief statement. of the ~terial proc~dings in the 1owtt courft the erroi:s
Msigneq,, arid the qnestio,ns ittvolvcd in. the app~I.
(c) A cle:u- and concise statement of the facts, with references to the page!! of
the ,Printed record when tb ere .is clllY possibility that the other .side may :qttestidn the
stat¢ment:. Vvnen the facts are in <ifapute the brief shall so state.
(d) With respect to each assignmertt of error ~lied on, the pricciptes of law, flt~
~rgument and the authorities shall be stated in one place and not. scattered .tJtrough
the brief.
· (c) The signature of at least one attorney practicing in tliis Cou~ and his addr~s.
$2. Form and Contents of Appellee's Bmf. The .brief for the appe'llee shall <.ontain:
(a) A '5ubject index and table of citationg with case! alpbabeticaJiy an:anged. Citations of Virginia cases n:iust refer to the Virginia Reports and, in addition, may nfer
to other r eports containing suclt c~s,
( b ) A.statero.ent of the case and of tlie points invol\red, 'if the appettc-e ·OISagi"eeS
wit11· the statQrnent of appellant.
(c) A statement of the fa~ts wltich are nec~acy to .correct or amplify the .statement in appclfaut's brief iH so Tar as it is deemed ~rroneous or inadequate, w:ith ,apptopriate references to the pages of the recori:L
·
(d) Argument in support of the position a£ .ap1>e1l~e.
The brief shall be signed by at least one a:tto.r.ney- practicing in thi!; Cc!ui:'tl .siving
liis ~ddress.
·
.§ 3. Reply Brief, The reply, brief (if any)· of. tlie appeUant shalt, c:ontam ,:a11 th~
authorities relied on by him not rdetred to ·ii:I his opening brief. In other nspect!J
it. shall confo.rm t() the requirements for ~pellee's brief. ·
§4, Time of Filing. As soon as the ei;t:imatt.d cost of printing the recoril is p:iid
by the appelfant, tlJe c.l erk sh.all forthwith l)roce,ed to .have printe:d a !!Ulncient number
of copi~s of the record or the dc~ignated part/i. °Upon teceipt 0£ tl:te: printed ct>pies
or of the substituted copies allcl'l~ed '.in ·lie:q of printed copies under lfole .5:Z ·the
clerk slmll forthwith mark i.he filing date on ea.eh copy and transmit three copies, of
the printed record to each counsel of record, or notify ea~ couns.cl of r.ecord' of the .
filing date of the subs-titutcd copies.
(a) lf fhe, petition for appeaJ is adopt.ed fs·the opening brief, the bric£ of the app"CJ·
1t?e shall be filed in the clerk's: offic~ within tbirfy.,.fivt clays after tl1e date tlie. printed
cC>pics of tlie record. or tbc substit:u:ted copies aUowed under Rule 5 :2; are filed in the
clerk's office. If the petition for appeal is no.t so adppted, the <1peni.ng brief of the ~ppet:.
laIJt shall be tiled in t.he clerk's office within thit:ty..fi:ve days after the date printed c~J)ies
of the re"t:ord, or the substitt1ted copie~ allowe.t.J uri.der Rule 5=2, are filed in the der1c's
office, apd t}:ie brief oi the. appcllee shall·be. filed jn ~e cle.r:k's office w.ithin thirty.,fiV'e
days .after tbe opening brief of tbe app'rdliint.is filed in the cterk•s office.
.
(b) Withi!l fourteen days ·a fter the t,rieE of the appellee is ffied in tlre de.fits
office. the. appellant may file a reply brief in the clerk'~ office. The case will be callcil
at a .session of the Court comm~tt6ng -aficr t11e :expiration Q{ said foUl'teen days t111IC$s
counsel agTee tli:it it be called at n session of t:he Coµrt conunencing at an ~lier time;
provide((, however, th:i.t· a criminal case may be called a.t the next si:ssion if tbe Commonw.e alth's brief is filed at lea$~ four te¥~ ~lays. J?rli:>r- to the calling of the ~se. in wliich
event the reply brief for the appeltant shalt ht .nir:d ·not later than the da-y; before the
·case is ca1le<t. T his paragraph does riot extend (t,e time allowed by p-a.ragraph (a)'
abov~ for _the ~l ing of the appellant's brief.
(c) With the cons~t of the Chief Jttsfice. Qr the Court, counsel for opposing
parties rttay file with the clerk a written. stipulation ct,anging the time ·for filing br:iefs
:in; any case:; provjded. bo~·CT, that all bric·f s ,m ust be filed not lattt 11:ian the day
bdore such case is ·to· be beard.
·
· .
·
· ·
·
§S. Number of Copies. Twcnty~iive copfo,s- of each brief shall be filed witH the
clerk of the ·Court, and
le;1s:t three copies mailed or delivered fo opp.osi?ig.i:ounsel on
or before the Q)lY cm wrucb the brief is filed.
16. Siz'e·and Type. Brir:fs shall be nµie incht'.s in length and six inches in witlt'h,
so a-s to ci?nfonn in diinens'ions to 'the 'Printed ~eprd, a nd slla11 be printed in type n.o t
lesil in size. as to height and· wicJU1, t'han· the typ~ in which lm; r,~t4 is winte~ ~~
record n~ber of the case. and the names :and addresses of i:ounset sabni'itting the &fief
shall be printed on the front cover.
§7. ~ffcct of Non~ompljanc~ . If neitl?et party Wl.!l filed .a brief in compu,a:n~ ~th
the requar~ents of this rule. 1he Collrt w11! riot h~ o:ral irgument. If one-pat'fy tias
but the other has .n ot filed such a brief, the party in default W111 nof be heard o~lt,:.
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IN THE

SupremeCourt of Appeals of Virginia
AT .RICHMOND.

Record No. 4416
VIRGINIA:

In the Clerk's Office of the Supreme Court of Appeals at
the Supreme Court of Appeals Building in the City of Richmond on Thursday the 17th day of February, 1955.

NORFOLK AND PORTSMOUTH BELT LINE RAILROAD
Plaintiff in error,
COMPANY,
against

C. F. MUELLER COMP.A.NY,

Defendant in error.

From the Corporation Court of the City of South Norfolk.

Upon the petition of Norfolk and Portsmouth Belt Lin~
Railroad Company, a corporation, a writ of error and supersedeas is awarded it by one of the Justices of the Supreme
Couprt of Appeals on February 15, 1955, to a judgment rendered by the Corporation Court of the City of South Norfolk
on the 29th day of October, 1954, in a certain notice of motion
for judg·ment then therein depending wherein C. F. Mueller
.Company, a corporation, was plaintiff and the petitioner was
defendant; and it appearing from the certificate of the clerk
of the said court that a .r;uversedeas bond in the penalty of
one thousand dollars, conditioned according to law has heretofore been given in accordance with the provisions of sections
8-465 and 8-477 of tl1e Code of Virginia, no additional bond
is required.

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 4417
VIRGINIA:
In the Clerk's Office of the Supreme Court of Appeals at
the Supreme Court of Appeals Building in the 'City of Richmond on Thursday the 17th day of February, 1955.
NORFOLK AND PORTSMOUTH BELT LINE RAILROAD
COMPANY,
Plaintiff in error,

against
CLAUD M. FORBES,

Defendant in error.

From the Corporation Court of the City of South Norfolk.

Upon the petition of Norfolk and Portsmouth Belt Line
Railroad Company, a corporation, a writ of error and supersedeas is awarded it _by one of the Justices of the Supreme
Court of Appeals on February 15, 1955, to ·a judgment rendered by the Corporation Court of the City 0£ South Norfolk
on the 29th day of October; 1954, in a certain notice of motion
for judgment then therein depending wherein Claud M. Forbes
was plaintiff and the petitioner was defendant; and it appearing from the certificate of the clerk of the said court that a
s:upersedeas bond in the penalty of' three thousand, five hundred dollars, conditioned according to law has he refore been
given in accordance with the provisions of sections 8-465 and
8-477 of the Code of ,Virginia, no additional bond is required.
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•

•

page 6 } Virginia:

In the Clerk's Office of the Corporation Court for the City
of South Norfolk on the 29th day of October, 1954.

•

•

•

•

•

NOTICE OF MOTION FOR JUDH:M:ENT~

This day came the above named parties, in person and by
~ounsel, and thereupon came also a. jury, to-wit: Eimer W .
.Johnson, Z. P. Roberts, P. D. Evans, Alvin Bondurant, E. R.
Radke, Rohert L. Hudgins and R. C. S. Panek, who were
duly sworn the truth to speak upon the issue joined, and after
liaving fully heard the evidence and argument of counsel
and received the instructions of the Court, retited,to their
room to consult of a verdict, and. after some time returned into
Court having found the fo11cftving verdict, "We the Jury find
for Plaintiff to the sum of $750.00, E. R. R.adke, Foreman''.
Thereupon the defendant, by counsel, moved the Court to
set the verdict of the jury aside on the grounds that it is mmtrary to the law and the evidence, and without evidence to
'Support it, and is excessive, and for errors of the Court in
ruling on admission and exclusion of evidence, and in overruling the motions to strike the plaintiff's evidence, and in
granting and refusing instructions, which motion the Court
overrules.
Therefore, it is considered by the Court that the plaintiff
recover of the defendant the sum of $750.00 with legal interest thereon from October 29th, 1954, until paid, and bis
costs, by Mm in his behalf expended.
To tlie action of the Court in overruling said motion and
entering judgment on the verdict the defendant duly excepted.
At tl1e instance of the defendant, who desires to present
to the Supreme Court of Appeals of Virginia a petition for
·a writ of error and supersecleas to this j-µdgment; it is ordered
that when tl1e defendant, or someone for him shall
pnge 7} give a suspending bond in the pen.alty of $1,000.00
before the Clerk of this Court with surety to be
aJ)proved by said Clerk, and with condition according to law,

1
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execution of this judgment shall be suspended from that date
for a period of ninety (.90) days ..

•
page 15

r

INSTRUCTION NO. D-S..

The Court instructs the jury that Forbes was guilty of contributory negligence, and they must find for the defendant in
both cases, unless they further believe· from the evidence that
the defendant failed to ring the bell of its locomotive on approaching the crossing and that such failure proximately
caused or contributed to the collision.
If they so believe,. then they must reduce the damages to
which each plaintiff would otherwise be entitled in the proportion that the contributory negligence of Forbes bore to
the total negligence of Forbes and the defendant.
The burden of proof is on the plaintiffs to prove by a preponderance of the evidence that the bell was not rung and
that the failure to ring it proximately caused or contributed
to the accident.
The defendant is presumed to have rung its bell and the
burden is on the plaintiffs to rebut the presumption.
Refused 10/29/54~

E. L. OAST..
page 16
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Virginia:-

In the Clerk's Office of the Corporation Court for the City
of South Norfolk on the 29th day of October, 1954.

•
NOTICE OF MOTION FOR JUDGMENT.
This day came the above named parties, in person, and bv
counsel, and thereupon came also· a jury, to-wit: Elmer
.Tohnson, Z. P. Roberts, P. D. Evans, Alvin Bondurant, E. R'..
Radke, Robert L. Hudgins and R. C. S. Panek, who were'
duly sworn the truth to speak upon the issue joined, and after
having fully heard the evidence and argument of· counsel and
received tile instructioµs of the Court, retired to their room
to commit of a verdict, and after some· time returned into
Court having- round t];ie following verdict, "We the ,Jury find
for Plaintiff to the sum of' $3,000.00~ E .. R. Radke, Fo-reman '"..

,v.
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Thereupon the defendant by counsel moved the Court to
set the verdict of the jury aside 011 the grounds that it is contrary to the law and the evidence, and without evidence to
support it and is excessive and for errors of the Court in
ruling on admission and exclusion of evidence, and in overruling the motions to strike the plaintiff's evidence, and in
granting and refusing instructions, which motion the Court
overrules.
Thetefore, it is consideted by the Court that the plaintiff
recover of the defendant the sum of $3,000.00 with legal interest thereon from October 29, 1954, until paid, and his costs,
by him in hi.s behalf expended.
'~l.10 the action of the Court iii overruling said motion and
ertteting judgment oi1 the vetdict the def~ndant duly excepted.
At the instance of the defendant, who desites to present
to the Supreme Court of Appeals of Virginia a petition for a
writ of ert'or and supersedeas to this judgment; it is ordered
that when the defendant or someone for him shall give a suspending or supersedeas bond, in the peiialty of
page. 17 ~ $3500.00, with surety approved by the Clerk of this
Court, conditioned according to law, execution of
this judgment shall be suspended from tl1at date for a period
of ninety (90) days.
·
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AMENDED NOTICE OF APPEAL AND ASSIGNMENTS
OF ERROR.
The Defendant hereby gives notice that it intends to appeal
from and to apply to the Suprem~ Court of Appeals for a Writ
of Error and 8uver.rwdeas to the judgments rendered against it
in fa_vor of Claud M. Forbes and C. F. Mueller Company, respectively, on October 29, 1954, on which date both of the
above cantioned cases were tri_ed tog-ether. It assigns as
error action of the Court in the following respects:
1. Permitting the Plaintiffs to call Vernon Re~rnolds as an
adverse witness and to cross-examine and impeach the said
Revnolds.
2. Overruling the final motion of tbe Defendant to strike
out the evidence of the Plaintiffs.

Supreme Court of Appeals of Virginia.
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3. Granting each and every instruction which was granted
at the instance of the Plaintiffs, and refusing to grant instruction D-8 by the Defendant.
4. Overruling the Defendant's motion to set aside the verdict and entering judgments on the verdict.

THOMAS H. WILLCOX,
Attorney for Defendant.

•

•
page 25
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I certify that on the 8th day of December, 1954,
I mailed a copy of the fore going to Messrs. vVolcott
and Wolcott and a copy thereof to Mr. Robert E. Gibson.
THOMAS H. WILLCOX.

Virginia:
In City of South Norfolk Corporation Court Clerk's Office.
Received and Filed this the 9th day of Dec., 1954.
Teste:
JULIAN R. RAPER, Clerk.
By L. M. HALLOMAN, Deputy Clerk.

page 26
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ORDER OF THE COURT.

It appearing to the Court that the two cases against the
Norfolk and Portsmouth Belt Line Railroad Company in one
of which Claud M. Forbes was Plaintiff and the other of which
C. F. Mueller Company was the Plaintiff, were tried together
by consent of all parties· and that the testimony oi witnesses
and incidents of trial are set forth in a single transcript which
has this day been identified and certified by the Court to be
correct, the Court doth ADJUDGE AND ORDER that said
transcript be filed in the record of the case in which Claud

N . & P .. Belt Line R Co.. , v. 0 .. M. Forbe$, et als.
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M. Forbes is the Plaintiff and that it be considered as a part
of the record of each of said cases..
A Copy-Teste.:

JULIAN R. RAPER, Clerk.
By L. M. HALLOMAN, Deputy Clerk..

•

•

page 28}

PLAINTIFFS' ASSIGNMENT OF -CROSS ERROR..
The plaintiffs, Claude :M:. Forbes and C. F. Mueller Company respectfully assign as cross error the action Gf the Court
in the following respects.
1. The Court's refusal to grant instructions P-2, P-3, P-7

and P-lL
2. Granting of each and every instruction .granted at the
instance of the defendant..

By EDWARD L. WOLCOTT,
Attorney for plaintiffs.

•

•

•

•

•

Virginia:

In City of South Norfolk Corporation Court Clerk's Office.
Recei~d and Filed this the 29th day of December, 1954..
Teste:

JULIAN R. RAPER, .Clerk.
By L. M. IIALLOMAN, Deputy Clerk.
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Supreme Cf&u:tt of AwesJs. of Virgimm.,·
NOTICE OF APPEAL.

To: Messrs. "\Voolcott and Wolcott, and Mr. R. E. Gibson,.
attorneys for the plaintiffs:
L....

PLEASE TAKE NOTICE, That on the 21st day of December,. 1954, the undersig.ned will present to the Honorable Edward L. Oast, sitting as Judge of the Corporation Court of
the City of South Norfolk, Virginia, at the court house of said
city,. the stenographic report of the testimony and other proceedings of the trial of the above-entitled case for certification
by said Judge, and will, on the same date, make application to
the Clerk of said court for a transcript of the record
page 2 }- in said case, for the purpose of presenting the same.
to the Supreme Court of Appeals of Virginia with a
petition for a writ of error and supersedeas to the final judgment of the trial court in said case.
NORFOLK & PORTSMOUTH BELT LINE
RAILROAD COMP.A.NY
By WILLCOX, COOKE & WILLCOX;
Of Counsel.

.Legal service of the above notice is hereby accepted this
17 day of De·c., 1954.

EDWARD L. "'\VOLCOTT
ROBERT E. GIBSON,
Of Counsel.
page 3}

•

•

•

•

TRANSCRIPT OF TESTIMONY.
Stenog-rapl1ic transcript of the testimony introduced and
proceedings had upon the trial of the above-entitled case; in
said court, on the 29th dav of October, 1954, before the Honorable Edward L. Oast, sitting as ,Judge of said court, and a
jury.

page- 4 ~ A1J"peartlnces ~ Messrs. Wolcott and Wolcott (I)y
Mr. Edward W. ·woicott) and Mr. R. E. Gibson, Attorneys for
the n1aintiffs.
Messrs. WiJicox, Cooke and WiIIcox, (by Mr. Thomas H.

N. & P. Belt Line R. Co., v. C. M:. Forbes, et als.
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A. R. Bryant.
Willcox and Mr. Thomas H. Willcox, Jr.), Attorneys for the
defendant.

•
page 5

•

•

•

~

(A jury was exa~ined on voit dire, empaneled and
and sworn; the witnesses were sworn and separated
ou motion of Mr. ·wolcott; opening statements were made by
counsel; and .the following evidence was introduced:)
A. R. BR.YANT,
called a_s a witness on behalf of the plaintiffs, and having been
first duly sworn, testified as follows :
Examined by Mr. Gibson:
Q. Please state your full µame and occupation.
A. A. R. Bryant, South Norfolk Police.
Q. How long hav~ you been with the Poli~c Department,
City of South Norfolk, Mt. Bryant~
A. I am in my eighth year at the present time.
Q. I will ask you whether or not on May 31, 1951, you investigated an accident at B.Street and the Belt Line crossing
in the City of South Norfolk; Virginia.
A. Yes, sir.
Q. I will ask you to tell his Honor and the members of the
jury what you found as a result of yotlr investigution.
Mr. "Willcox: May I it1te1'tupt you one minute? Did this
gentleman see the Mcident itself or just after the accident?
The ·witness: I was dispatched to the accident.

page 6

~

By Mr. Willcox:
Q. You were not present when the accident oc-

curred f
A. No, sir.
Bv Mr. Gibson:
·Q. Proceed, Mr.A. I was at the police station, ,vhich is the_ next building
oven\ at the time the call came in that there liad been an accidnt at the Belt Line Railroad and B Stl'eet. I took one of the
police cars and went down St. James Street, which is a distance of approximately three blocks to the :Belt Line Railroad
siding. I could see from there tlHlt tl1e1·e had been an accident
and at that time I called for a fire engine and an ambulance.

Supreme Court of Appeals of Virginia .
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.A. R. Bryant.
And then I proceeded to cut across B Street down the side of
the railroad track to where the accident was. And on my
arrival I found that there had been an accident between the
Belt Line Railroad train and a panel body metal truck, and
the truck was wedged in between the train and a boxcar and
two or three other men and myself took a man by the name of
Mr. Forbes out of the car and' we-by that time the ambu-lance did arrive and I had him sent to the hospital in. the
ambulance.
Q. Nowpage 7

~

By the Court :
Q. Excuse me a minute before you go on. You
stated "had been wedged between the train and the boxcar"¥
A. The automobile, the vehicle was.
Q. Between what 1
A. In between the tender of the train.
Q. The tender?
A. Of the train, and the boxcar; and we got Mr. Forbes out
of it.
·
By Mr. Gibson:
Q. Where was the boxcar locatedY
A. On the east side of the-where the road crosses the
track.
Q. And the east side would be, in other words, this side
(indie a ting) ?
A. The way the street and things is laid out, I marked my
report as being east, showing in this direction (indicating) and
west in that direction (indicating); north towards Norfolk,
and south. Although your street marks south different, I
more or less try to make mine according to the way the sun
rises and sets, try to get a better idea.
The Court: A pretty stout way.
.By Mr. Gibson:
Q. Now, Mr. Bryant, in reference to the personnel there
with the Norfolk and Portsmouth Belt Line Railpage 8 ~ road, did you ask him any questions in reference to
this matter!
Mr. Willcox: Ask wl1om?
Mr. Gibson: The personnel that was operating the train.

N. & P.. Belt Line R. Ce., v. C. l\t FGrhes, et als.
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..4.. R. Bryant.
'Mr. 1'Villoox ~ If Your Honor please., I think we ought to
have the name of the man he .askecl
The Court,: Y.es.
Mr. Willcox: So he can identify bim.
A. Yes, sir) I did .ask

Bv Mr. Gibson·:

"'Q. Who was the condu-ctor of the train, ::M:r. Bryant!

A. A Mr. w·. H. Stevenson, whose home address is -513
Florida Avenue, Portsmouth, :Virginia.
Q. I will ask you whe.ther or not you made any inquiry as
fo the accident or asked him any questions regarding the
:accident.
A. I asked tl1e conductor a:t that time if he had a man on
the tender flagging the crossing. His direct statement and
:answer to me was no.
.
Q. I W'Onder if you would describe to the Judge and to the
members
the jury there as to tbe physfoal warning, caution
·signals, matters of that nature?
A. The street crossing had a regular crossing cross...:sticks
flia t you find at some of the crossings on a pole and where
it would normally say '' Railroad Crossino-,'' they
page 9} had been freshly painted over white, possibly they
were going to probably put the letters in later.. Put
on that same pole was a small cardboard-a little wooden sign
that said "Four Tracks Railroad Crossing."
Q. As to the poster there for the tracks, were they large
letters or not?
A. Well, I didn't measure the little sign that was on there.
I estimated this entire sign would have been probably somewhere in the neigl1borhood of 18 inches or two foot with the
printing on there "Four Tracks Railroad Crossing.''
Q. Now, in relation to the crossing I will ask you to tell his
Honor and the members of the jury just where the boxcars
were situated.
A. On the west side of the track, going from north to south,
111 the same direction that the vel1icle was traveling, there was
a boxcar and I do not remember that there was more than one
but it did seem to me like it
one the west sicle, 71h feet
from where the road crosses the track. And on the east side
t11ere were I remember, there were several boxcars and the
nearest one to where the road crosses the track was 22 feet
from the edge of the road crossing. ·
Q. I will as I{ you whether or not, proceeding from Norfolk

or

,vas
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A. R. Bryant ..
into South Norfolk along Louisa or B Street, the
page 10} boxcar that you have described-which would be
on your right-was back beyond the curb line,. the:
normal curb line.
Mr. ·wmcox: He said it was 7% feet.
A. Well, I would assume it would be about 7% feet back
from the normal curb line, because the road runs almost the:
same where a curb would come up.

By l\fr. Gibson :
Q. Now, did you make any measurements there as to the
distances that you found the locomotive or automobile after
the accident 1
A .. Yes,. sir..
.
Q.. I will ask you to tell his Honor and the members of the·
jury just ,vhat those measurements were.
A. The automobile was dragged 45 feet, according to the
scuffed up di rt alongside the track irom the point of impact
before it came to a stop.
Q. And how f ar-:-from your investigation-was the locomotive from the point of impact to the point where it finally
stopped!
A. Well, they w~re both there togotller. I mean the automobile was wedged in between the tender and the boxcar.
Q. You estimate that to be 45 feet, also?
A. Approximately, yes, sir.
Q. In other words the car was adjacent to the
page 11 ~ locomotive?
. A. That is rigl1t. It was in between the boxcar
and the tender.
Q. Now I will ask you whether or not you talked to any
of the other personnel there on the train f
A. Yes, sir. ! talked to the fireman and the engineer, also.
Q. And wliat is the name of the fireman and of the engineer?
·
A. The fireman was a :l\fr. A. W. Newsom, 208 Grove Street,
P_ortsmouth, Virginia, The engineer was Vernon Reynolds,
29 Dahlgren A venue, Cradock, Virginia.
Q. Now, did you talk to them at the time, at the scene of the
accidentf
A. Yes, sir.
Q. And did thev make any statement in reference to the
cause of this accident f

N. ~ P. ~elt Line l?,.

4.

Op., v. C. M.

Fprl:>es,

et als.

q

ff,. !JryfL1~t-

Mr. ·wmcox: Let's take one at a time.
:fy.ir. GiD,spll: Eitper or bQtb.
]¥Ir. Willcox; I ~now; just ask tpat he specify wp.ich on~
he is qqQting.

l3y Mr. Q-ib~on:
Q. All rtg4t, $jr. I wiH a.~lr ypu w4~tl1er pr not the engineer, Mr. Reynolds, made any st~t~q:ient in r~ference to thi~
accident?
page 12 ~ · · A. fo tl1e p~~t of P1Y lq1pwledge lw OI}ly !3tat~d
pe ¢lid not see t4~ ~llr.
·
By the Court :
Q. Said what?
A. Said he did not see the auto~ppile.
By Mr. Gibson:
Q. An.d I will ask you whether or not the fir~m.an, ¥r. A.
"\V. Newsom, made any statement one way or the other?
A. vVell, - - I wo~ld ij~~um~ µis statepient \YOtllcl be about
the same due to the fact thatQ. No.

Mr. "\,Vi]lcox: If Your Hollof pleflse, I must interrupt. I .
don't think he can assume it. There is no objection tp h.is
saying wliat he s~id.
By Mr. Gibson:
Q. Just tell what he said, if anything, Mr. B.ryant. If he
didn't say anything, of course we can form ju~gment a~co:rqingly.
4. (Tho wifne~~ paused) I clo:q. 't remember ap.y cltrect stat~ment he made. I will put it that way.
Q. All right, sir. Now, in your conversation wit11 the engineer, did l1e tell you wh~ther or not tpe lJell wl}s ringing?
A. I don't remember asking either one if a b~ll 'YaS ringing,
and hv the same token I don't remember either
pag-e 13 ~ one teiling me it
·
Q. Would ·you remeIDb~r if any of them pad told
you the bell was riug-iµg?
·
·
·

was:' -

. -...

Mr. Willcox: If Your Ifono! plr&s~, I obje~t to that.
The nourt: I sustain the objection.
Mr. Gibson: All right.
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A. R. Bryant.
By ·1irr. Gibson:
Q. Officer Bryant, please state what the condition of Mr.
Forbes was at the time you took him out of the automobile.
A. I didn't check the man over so far as trying to find any injuries. He -was in a severe case of shock andMr. Willcox: Now, if Your Honor please, that is a medical
opinion. I hardly think this gentleman is qualified to testify
about his physical condition.
Mr. Gibson: I think he can describe, if Your Honor please,
just what from his observation the condition of the man was.
The Court: I think he would be competent to state as far
as a layman can.
Mr. Willcox: Very well, sir.
page 14 ~ By Mr. Gibs~n:
Q. Did you see any cuts or anything of that
nature on Mr. Forbes at that timeY
A. No, sir.
Mr. Willcox: What was the answer?
The ·witness : No.
By Mr. Gibson:
Q. And you removed him to the ambulance and sent him to
the hospital Y
A. With two or three other persons assisting me.
CROSS EXAMINATION.
By Mr. Willcox:
Q. Mr. Bryant, as I understand this accident, the automobile
in which Mr. Forbes was riding was moving in a southerly
direction f
A. Yes, sir.
Q. Which would put the office building of the Growers Exchange on his rig·ht?
A. It would be on his rigl1t and a little rear of the tracks.
Q. And there are four tracks there?
A. There are four tracks there and there is a spur track
runs in between Growers Excl1ange and the next
page 15 ~ building, also.
·
Q. But at the crossing itself there were four
tracks?
A. The crossing itself was four tracks, yes, sir.
Q. And the engine that was involved in the accident was
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A. R. Bryant.
running on the second track in the direction from which Mr.
Forbes approachedt
A. It was running from west to east on the s-econd track.
Q. And the boxcars that you .spoke of were on the first
track!
A. Yes., sir.
Q. And those lying east of the crossing· I believe you said
the nea:res.t one was approximately 22 feet .from the crossing?
.
A. That is correct~ sir..
Q. And the one on the other :side of tbe crosslng, the west
:side, which would be on Afr. Forbes' dght, was 7-1/2 feet from
:the crossing·?
A. Yes, sir.
Q. Did you .say how many cars there were to the west t
A. No, sir.· I-frankly, I .am not certain. I believe it was
only one car. It may have been more.
Q. You believe it w.as only one. Now, did you observe how
many cars were in the tr.ain?
page 16 } A. No, sir.. It seemed to me like the -enginewell, I won't SBY that; I am not sure..
Q. '\Vhen you said that the .automobile w.as wedged in between the tender of the engine and the boxcar, you were
ref erring· to the boxcar to the east of the crossing?
A. Yes, sir.
Q. That was after the engine had crossed the cro-ssing, it
pushed-or while it was crossing, it pushed the automobile
from the crossing up against these boxcars and wedged in
between, wedged in betw~eenA. · The way it looked to me like as a vehicle was coming
:across the first track, the engine came down the second track
:and there was a small dented place on the rig·ht front fender,
and then it looked as though part of the tender, the corner
of it we will assume, say, had wedged near the center post
door, near the door.
.
Q. And the automobile was practically destroyed, wasn't
iU
A. I-my report, I put a total loss.
Q. Now, did you examine the tender of the engine 7
A. Along· where the post part-where your tank I would
:say is; that is what you call it-come down, the paint was
scraped along in there.
Q. I mean did you notice any broken or bent or damaged
:parts of the tank or engine!
1
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.4. ~. Brya/1ie.
page 17 }

A. No,. sir.
Q. You don't know what steps w~r~ beµt, then,.
or whether any of the steps on the tank were bent t
.A. Well, if any was bent it would be the low~r left-h~11d side
was where you just step up off the ground. Of course,. l.
couldn't say definite that it was damaged.
Q. Please excuse me; I don't want to keep intern1pting you,
but we don't want .to say what would have been. Did you
notice whether or _not the step on the side of the tank was pent
inward!
·
A. No, sir.
Q. And did you noti~e whethe1: or not the steps on the rear
of the tank were damaged at all t
A. No, sir.
Q. Now, coming back to this conversation with Mr.A. May I correct myself in this, please t
Q. Yes, sir. You certainly may. ·
A. By referring· to this report, my report shqws h~re that
the left standing platform on e11gine tender wa.s damaged.

By the Court :
Q. The left standing platf Qrp.1 t
A. Yes, sir.
page 18

~

By Mr. Willcox :
Q. Well now, I will show you this pfoture ancl
ask if tlrnt is wh~t you refer to as the left standing step that
was d~maged 1
A. Yes, sir.
Q. And that is on the side of the tank f
A. Yes, sir.

Mr. Willco~: If Yol1r Honor please, I offer this picture in
evidence.
The. Court: Defendant's Exhibit 1.
(The picture referred to was marked Defendant's Exhibit
1.)

-

By Mr. WiIIcox:
Q. Mr. Bi·yqnt, in conversation with Mr. R.eynolds with
reference to seeing· tl1e automobile., did be s·ay he never saw it
or did Iw say be· dicln 't see 'it until lie got close to the crossing
or until it came out behind the l)oxcars f
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A. R. Bryant.
A. He told me he didn't remember seeing it.
Q. At all?
A. en, I-it could have been right at that time I was
talking to someone else, to·o, you know.
Q. Mr. Bryant, this is a very important thing·.
A. I understand tba t. I am trying to be correct,
page 19 ~ also.
Q. Are you willing to state on oath that Mr.
Reynolds told you he never did see that automobile?
A. Well, no. That would be a falsehood because, after all,
he had seen her even after it happened; he could say he had
seen her then.
· Q. Could you say he didn't see it when it came on the crossing·, when it came around that boxcar?
A. If I remember correctly, he stated that he dicln 't remember seeing the car until after just about the time he had
the accident.

,v

By the Court:
Q. Until when?
A. About the time the car got there, just about the time the
accident happened.
By Mr. Willcox:
Q. Oh, well; no argument between us about that. Now, you
made a written report, did you noU
A. Yes, sir.
Q. And you have that report before you f
A. Yes, sir.
Q. Dated March 31?
A. Yes, sir, on Thursday.
Q. May 31?
A. May 31, 1951 on Thursday, 9 :30 A. M.
Q. And in that you report the c01wersation witll
page 20 ~ :Mr. Stevenson, do you not 1
A. Yes, sir. IQ. The conductor, with reference to a mnn being· out to
flag the train?
A. Yes, sir. I asked himQ. But you did not mention in there any conYersation with
Mr. Revnolds?
A. No, sir, not in this report.
Q. Or with Mr. Newsom 1
A. No, sir.
Q. This accident 1rnppened in the clay or night?
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A. R. Bryant.
A. About 9 :30 A. M., in the morning.
Q. w·hat was the condition of the weather?
A. Just about like today; nice, fair clear day.
Q. Now, the building· of the Growers Exchange; there are
no buildings at all between the Growers Exchange office and
the railroad track, are there Y
A. Where you have your four tracks, the Growers Exchange sits on the west side and in the rear of the north side
comes a spur railroad track, in between. That is the only
building sitting next to the track.
Q. No building between the G,rowers ExchangeA. No, sir.
Q. Now, coming to Mr. Forbes' condition, you say he was_ in
a state of severe shock. What is your definition
page 21 } of severe shock 1
·
A. Well, sir, I have investigated many an accident and other kinds of cases, and if you care to have me
show you just what way he acted, I can do that.
Q. No, I will just ask you. vVhat is your definition of a state
of shockY
A. I would say the man was practically out of his head, and
his hands were shaking so bad that we bad to hold him to keep
him from just falling down on the gTound.
Q. That is all right; that is your definition of shockf
A. Yes, sir.
Q. But you didn't see any bruises, cuts or abrasions of any
kind?
A. Not to my knowledge, no, sir.

RE-DIRECT EXAMINATION.
By Mr. Gibson:
Q. Now, Officer Bryant, bow many lanes are there on B
Street?
A. Well, I would say it was room enough for one vehicle to
pass another one. The width of B Street there is about 25
f cet, I imagine.
Q. Is there any curl> line at all t
A. Not Jike a curbing rnnning out here, no, sir.
Q. Is it an asphalt surface or concrete or tar or
pag·e 22 ~
just what type of surface .is it Y
A. South side of B Street up to tlic south track is a dirt
street. Across the tracks and in front of the Growers Exchange over to that spur track, it is made up of dirt and gravel.
Beyond that on the north side we have cobblestones.
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Claude M. Forbes.

. Q. Now, from the point of the impact to the resting· place of
the automobile, were there any visible marks there at all t
.A.. Well, along the dirt in .between the tracks it would show
dirt.

page 46}

CLAUDE M. FORBES,
.a plaintif(, having been first duly sworn., testified as

follo,vs~
Examined by l\Ir. Wolcott:
Q. Mr. Forbes, your examination is· going to be because
Dr. Exley and Mr. Willcox can't i;;eem to get together on the
,definition of a word. ·whether or not you are going to be able
fo help m~

l\fr. Wil1cox: If Your Honor please, I object to that..
The Court: I sustain the objection.
l\Ir. ·wmcox: Let's go on, ex.amine tbe witness.
By Mr. Wolcott~
Q. You are Claude M. Forbes, a plaintiff in this case t
.A. I am.
Q. Now, confining· your testimony at this time, Mr. Forbes,
io your injury, will you describe to the Court and the jury in
·your own words the type of injury you received a.nd what
type of treatment, if you kno,Jt, you got from Dr. ExleyY
A. Well, after the accident, after I had been removed from
the car and I had gone to Dr. Exley's office, I asked to be left
·off at his office-that part seemed to be misunderstood. I
w·as having pains in my stomach, those that seemed to be like
the piercing of pins or a knife. Dr. Exley ordered
page 47 } me over to the Lehi;h Memorial Hospital, where he
performed this--I believe, recall the cystogram was
performed.
,
Q. What is a cyRtogram? "What did they do to you in
'Ol·der to perform this cystogram, so w~ will all know what it
is?
A. Well, I was disrobed and put upon a table and with the
assistance of a lab assistant there, they inserted into myinto my bladder, some sort of mixture. I don't know what it
was.
j
·-

J
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ClatUcle 1'1. Forbes.
Q. All right, sir. And that is what you are now calling a
cystogram?
A. That is correct.
Mr. W plcott: Answer Mr.

,,rmcox.

CROSS EXAMINATION.
By Mr. Willcox:
Q. Mr. Forbes,, did you go to Doctors Eley, "\Vallace ancl
Cocke to have an X-ray picture taken on May 31, or did they
take one in the hospital 1
,
A. I went to the hospital,. I believe, under the setup-now, I
am not-a layman on this; I know nothing of the formality of
the hospital, but I believe they control the X-ray room at the
hospitals and they in turn sent me the bill.
page 48 ~ Q. But you did have an X-ray taken that day,,
didn't vou1
.A. That is correct, sir.
Q. ,vho advised yon to have it taken?
A. Dr. Exley.
Q. \Vho took the X-ray!
A. I don't know, sir.
Q. Well, it was taken in the hospital on l\:fay 31 Y
A. That is correct.
Q. And on the advice of Dr. Exley?
A. That is correct, sir.
Q. And that was in addition to the cystogram f
A. The cystogram and the X-ray office, I presume, were one
and the same. You are confusing me now. I don't understand what you mean.
The Court: Gentlemen, let me sec if I understand. Tl1e
cystogram is first taken and then 111e X-ray depicts the result
of the cystogram?
Mr. ·wmcox: And also the back if it is taken of the back,.
Your Honor. We are just fussing here about one thing. Dr.
Exley ]ms written here thnt the roentogram showed "uo
abnormality for the back.'' Now I1e says he doesn't know·
whether it was an X-ray taken-in spite of Ms letter.
Mr. 1Volcott: Of the back.
page 49 ~ Mr. ·wmcox: And t11is gentleman apparently·
cloesn 't know whether an X-ray was taken or not.
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Claude M. Forbes.
By Mr. Willcox:
Q. You have seen X-ray machines, haven't you 7
A. Yes, sir.
.
Q. And the picture of you was taken with the X-ray machine
in the hospita~ wasn't it?
A. I presmtre so, yes, sir.
Q. And that picture was taken with that electri~al equipment in addition to what they inserted into your bladder?
A. I presume so, yes, sir.
Q. And that was done on the advice of Dr. Exley?
A. That is correct.
page 50

~

Mr. Willcox: That is all for the present, if Your
Honor please.
The Court: Now, do you want Dr. Exley re-

called?
Mr. Willcox: That is all right. I won't recall him. He
can be excused as far as I am concerned.
But I want to offer this letter in evi<lence, if Your Honor
please.
The Court: Any objection 1
lV[r. ·wolcott: Let me see if it is the same one. (Examining
letter). I have no objection.
The Court: Defendant's Exhibit 2.
(The letter referred to was marked Defendant's Exhibit
2.)
Mr. Willcox: That is all right (addressing Dr. Exley);
you can go.
The Court: All rig·ht, Doctor; it looks likeDr. Exley: I would just like to clarify something· here.

*

•

*

~

,ff,
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*

*

*

l'CCCS8,

{lfter which

page 55 ~
l!t

h~~.

,.. (At this point tlwre was a brief
following occurred:)

t11e
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WILLIAM ROY BRITTON,
called as a witness on behalf of the plaintiffs, and having been
first duly sworn, testified as follows :.
Examined by Mr. Gibson:
Q. Please state your full name and occupation, sir.
A. ·wmiam Roy Britton and I am manag-@r of Growers
Exchange.
Q. How long have you been in business at Growers Exchange, Mr. Britton 1
A. 22 years.
Q. I will ask you whether or not on May ::n, 1951, you were
there present at your place of business f
A. Is that the day this accident happened 1
Q. That is right.
page 56 ~ A. I was, yes, sir.
- Q. I will ask you to speak a little louder so all
the jurors can hear you, Mr. Britton. I will ask you whether
or not you witnessed the accident!
A. I didn't actually see the impact but I saw the train before it hit. I saw the car going up on the track. I knew if
somebody didn't stop, something was going to hit.
Q. Now, suppose you tell his Honor and the members of
the jury just what the physical facts were. That is as to the
location of your building, the location of the cars there on the
track and what you observed that day.
A. Our office building is just west of the railroad tracks and
we are about 40 feet from the track that the engine was on,
a track between that track and our office. On the track that
was between the engine and our office there was one car, maybe
more, standing on that track; and one of them was across the
side,valk.
Q. Now, was that on the first track?
A. On the :first track next to our office.
Q. And the locomotive was on theA. -second track.
Q. Now, tell his Honor and the members of the jury just
what vou saw on that occasion.
page 57 ~ A. ·\vell, I heard the train out tliere and I could
see the smoke of the engine overtop of the car. And
I saw this automobile or truck approaching and I saw it continue up on the· track and, of course, the boxcar sitting there,
I could not see the actual collision but I knew it was bound
to happen. And as soon as I heard it hit, I called the ambulance and that is far as I know.
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'fVilliam. Ro.11 Britton.
Q.. Now, Mr. Britton~ where were you when you witnessed
what you have related here to the jury!
A. I was in my office.
Q. And you were looking out of your office windowT
. A.. Out the window, yes, sir.
Q. From the position in ,\rhicl1 you ,vere standing~ the boxcar was between you and the locomotive?
A. That is col'rect.
Q. Then, other than the smoke going up in the air., that
would be the only way you could tell which way the loc-0motive was going up and down the tra~k0 is that true 2
A. That is right.
Q. I will ask you whetl1er or not you heard a bell or a
·whistle or anything of that nature 1
A. I can't sav whether I heard a bell or not or a whistle..
I-I am there ,vhere those trains pass several times a day.
I get so used to them passing, they make so much noise you
can't hear over the telephone, and I knew the train
page 58 } was out tl1ere. I heard it and saw it and saw the
smoke from the engine.
'Q. Now, Mr. Britton, I will ask you to state to his Honor
~ud the members of the jury whether or not a flagman was
there, whether or not you saw a flagman at that crossing!
A. I did not.
Q. If one liad been there, would you have seen him!
:Mr. Vi'illcox: Tliere wasll''t any there. W.c concede that.
}fr. Gibson·: You do?

Mr. Willcox: Yes, sir.
Mr. Gibson: All right, sir.
Bv Mr. Gibson :
·Q. Now, in reference to this crossing, is it a protected
crossing? ·were there any signs or anything of that nature?
A. There is a regular Stop, Look and Listen sign there.
Q. And were there -any letters on there to your knowledge?
Do vou recall?
A·~ On the sign f
Q. That is rig-ht, sir.
A. There is always since I have been down there, ha~e been
letters on it, yes, sir.
page 59 } · Q. Do you rec::111 whether or not the sign had
been recently painted or whether the letters were
painted over on this particular occasion?
A. I do not, no, sir.
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Q. Can you tell his Honor and the members of the jury
the distance between the boxcar on the right and the boxcar
on the left at that crossing on that occasion t
A. I would say roughly 30 feet. I didn't measure it. The
one that was on my side of the street, was out just across. the
sidewalk and the other one, as I remember it, was just at the
edge of the street.
Q. In other words, then from the respective locations of the
two boxcars, there would be an opening through there of
approximately 30 feeU
A. I would say roughly that, yes, sir.
Q. How tall is your building, Mr. Britton t
A. It is a one-story building.
Q. Now, between the Growers Exchange building and the
railroad track is there a fence t
A. A wire fence, an Anchor wire fence.
Q. Then there would be nothing to obstruct the view of
the tracks, that is, proceeding towards South Norfolk after
you pass your building, is that right¥
A. Nothing that' would obstruct your view, no, sir.
Q. Unless it was a car sitting on the track!
page 60 ~ A. That is correct.

CROSS EXAMINATION.
By Mr. Willcox:
Q. Mr. Britton, what was the first thing that attracted your
attention there, the automobile or the train or do you· rememb&T May~.
A. I imagine tllat it was simultaneously. I saw the car
going up on the track and I knew that the train was there.
Q. Do you !'ecall whether y~u were sitting at your desk or
standing· lookmg out of the wmdow orA. I do not, no, sir.
Q. "\Vell, now, as I understood your testimony, you do 11ot
remember whether or not von heard a wllistle or a bell 7
A. I did not, no, sir.
·
Q. But you did hear tlrn train f
A. Yes, sir.
Q. And yon say the train made so mncl1 noise you can 1t
11ear the telephone?
A. It is hard to hear.
Q. Now, when yon first heard the train, had ·it come ,vithin
your Yision, the smoke Y
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TI1illiam Roy Britton.
page 61

~

A. I don't know when I first heard it whether
it had or not, but it had come within my vision
when the car was approaching· the track.
Q. I understand that. And the engine was approaching
from Berkley Yar<l 1
A. That is right.
Q. And you heard it coming and at one stage of the proceedings heard it and saw the automobile approaching the
crossing, and you knew an accident was going to happen t
A. Yes, sir.
Q. I believe you hollered out "Whoa!" Didn't you 1
A. I did.
Q. Now, you said also that you could see the smoke of the
engine above the boxcar 1
A. That is right.
Mr. ·wmcox: If Your Honor please, Mr. Wolcott and I
have agreed that we could introduce this print that we have,
that the enginer would testify to those dimensions. V..7ould
Your Honor mark it so I can exhibit it to Mr.The Court : Which one now?
lVIr. w·mcox: They are duplicates.
The Court: I have made some notations on mine.
Mr. Willcox: All right.
The Court: Defendant's Exhibit 3.
page 62

~

( The print referred to was marked Defendant's
Exhibit 3.)

By :Mr. ·wmcox:
Q. Mr. Britton, I show you a drawing entitled ''Drawing
No. 1203" and marked "Defendant's Exhibit No. 3" by the
CourtMr. ·wmcox: (Addressing the jury) ,,111ich is the same
map, gentlemen, that you have.

Bv Mr. ,vmcox:
·Q. The outline of the building marked '' Grmv·ers Exchange''
is your office, is it not?
A. That is right.
Q. And the automobile wa::; approaching from the Berkley
side or Norfolk side toward South Norfolk?
A. That is ~·ig-ht.
Q. And it had to go directly in front of your office t
A. That is right.
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WiUia-m Roy Britton.
Q. Now, between your office and the railroad track there
are no building,s; nothing but a woven wire fence?
A. That is right.
Q. How high is that fence, approximately? ·
A. I guess it is five feet.
Q. It is a woven wire fence Y
A. That is right.
page 63 ~ Q. When a person is proceeding along Louisa
Street or B Street in the direction this automobile
was going, when it gets to the side of your building nearest
the railroad track there is nothing between it and the railroad
track, is there?
.
. A. Say that again. Let me locate this now. This is Louisa
Street?
Q. Louisa Street and B Street is the same at that point.
A. B Street is in South Norfolk.
By :Mr. Wolcott:
Q. Speak a little louder, please, sir.
ji1ry can hear you.

I do not think the

Bv :Mr. Willcox:
·Q. Do you want me to repeat the question?
A. Yes.
Q. When a traveler on B. Street approaches the railroad in
the same direction Mr. Forbes was approaching it, and reaches
a point opposite the side of your building which is nearest the
railroad, if he looks to ·his right he bas an unobstructed view
to the railroad track 1
A. If there are no cars there he does.
Q. Excluding cars T
A. Yes, sir.
Q. But there are no buildings or obstructions?
page 64 ~ · A. No, sir.

Mr. Willcox: That is all, Mr. Britton.

RE-DIRECT EXAMINATION.
Bv Mr. Gibsou:
·0. Do you RN~ these hm lines here running in an casterlv
and westerly direction, sl10wn as more or less a normal curb
line?
A. Yes.
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TYilliam RoJJ Britton.
. Q. On your side of the street it shows the roadway to be
.:1pproximately -24 feet. Is that correct in your judgment¥
A. Yes., I think that is about right.
Q. Now, this area here between the roadway and the line
going in front of your building would normally be the sidewalk area. Is that not true f
A. There is a sidewalk up to this point, this first railroad
ierossing.
. Q. Sir, I a:sk you to place the boxcar in this area by a square
:as to the relative position that that boxcar was sitting -0n
this day. I will ask you to make lt ln red.
A~ ·well, as you cross the sidewalk hereQ. Suppose you draw a square there to indicate the boxear.
A. I don't know how far back it would go. It is
}Jage 65 ~ not a very straight line (drawing).
Q. That is all right., sir.
A. That may be out of proportion. The sidewalk is approximately three feet wide, an<l a boxcar is 40 feet long, ·so
that would be considerably out of proportion.
'Q. Then on the north-bound track, as they have indicated
here, this would be the front of that boxcar, or at least the.
area that would be nearest to the street t
A. That is right.
Q. Right here; is that correct?
A. That ~s right.
:Mr. Gibson: If Your Honor please, suppose we mark that
~1s "Plaintiff's Exhibit No. l."
The Court: · This is Defendant's Exhibit No. 3.
l\Ir. Willcox: It shows in red where he put the car.
l\fr. Gibson: I would like to identify it as the boxcar.
The Court : Do you raise any objection?
Mr. "\Villcox: Not a bit in the world. He can put the box'Cal' in there.
The Court: I will put an arrow there and say ''Boxcar,
·witness Britton."

page 66} Bv J\fr. Gibson:
..
· Q. Now, Mr. Britton, I will ask you to pllt a X
mark as to the position you were standing in your building.
A. W e11, I can't say. I don't remember whether I was
Bhmding at the window here or sitting at my desk back here
wlien I saw it, but in either case I saw what happened-I saw
what was about to happen.
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William. Roy Britton.
Q. In other words then, from your position you would be
looking toward the back of the boxcar; is that true T
A. Yes. In either position I would be looking toward the
back.
...
Q. Do you recall whether you were standing or sitting. in
your office at that time t
A. I do not.
Q. You would not know 1
A. No.
Q. On a comparative basis would you be higher or lower
than a party driving an automobile!

The Court: Some of that would depend 01~ whether you
were standing or sitting, wouldn't it t
Mr. Gibson:· Yes, sir.
The Court : He said he doesn't know which is correct.
~

By ]\fr. Gibson:
Q. If you were sitting would your position be
higher or lower than in an automobile 1
A. Well, our office is approximately 18 feet off the ground,.
and I was on the first floor. There is only one floor to it.

page 67

By Mr. Willcox:
Q. You don't mean the first floor 1s 18 feet above the
ground?
A. 18 inches. I am sorry.
Mr. Gibson: That is all.

RE-CROSS EXAMINATION.
By Mr. "\Villcox:
·Q. Mr. Britton, the room which you occupy in that building
is on the side next to the railroad?
A. That is right.
Q. And the window tluougb wl1ich you observed this on
that side of tlie builclingf
A. That is right.
Q. And the floor of your office is 18 inclies above tl1e ground,.
and not 18 feet?
A. That is rig-ht. I am sorry.

is

page 68

~

By Mr. Gibson:

·
Q. Mr. Britton, how long Imel that boxcar been
sitting there?
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A.
Q.
noU
A.
Q.

I don't know.
You don't know whether the Belt Line put it there or
I don't know who put it there.
You would assume that they put it there f

Mr. Willcox : I object to an assumption.
Mr. Gibson: I withdraw that question. That is all.
The Court: Do you want this witness, Mr. MacPherson,
to identify the pictures¥
Mr. vVolcott: I want him to identify Oie pictures.
Mr. Willcox: "\Ve admit them.
The Court: You may be excused, Mr. l\IacPherson.
(The photographs were received and marked Plaintiff's
Exhibits 1, 2, 3, 4 and 5.)
page 69

~

CLAUDE M. FORBES,
the plaintiff, having been first duly sworn, testified as follows :
Examined oy Mr. Wolcott:
Q. Yon ar'e Mr. Claude l\L Forbes, the plaintiff in this action
against the Norfolk and Portsmouth Belt Line Railroad?
A. Iam.
Q. Mr. Forbes, on May 31, 1951, for whom were you working?
A. C. F. :Mueller Company.
Q. Are they the other_plaintiff in this case against the Norfolk and Portsmouth Belt Line Railway?
A. Yes, sir.
Q. How long had you been working for the C. F. Mueller
Companyf
A. Approximately five years.
Q. ·wbat t~rpes of duties did you have with that company?
A. I was their representative for the State of Virginia,
for their products.
Q. "'\Vhat were their products?
A. Macaroni and egg noodle products.
Q. What did your duties entail by way of a rcpresentath·e
here in Virginia ?
· A. "'\Vell, I made up pool cars to bring in the
page 70 ~ merchandise. tl1e display work in retail outlets, and
also solicited advertising for our products.
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Q. Now, Mr. Forbes, will you explain to the Court and jury
in chronological order the sequence of events that occurred,
say, from the time you left the Carva Food Company in the
City of Norfolk up to and including the accident.
A. My car on this particular morning was parked on Louisa
Street, I had just left the Carva Food Corporation, making my
first call there in preparation for a pool car, and I then was
headed toward the Overton Store he·re in South Norfolk. I
was traveling, as I said before, down Louisa Street, and I
crossed Halifax Street and then proceeded on down Louisa
into the City of Soutµ Norfolk.
Q. All right, sir. ·what type of street is the street? What
are its physical characteristics?
A. Louisa Street, itself, is a cobblestone street, as you
cross Hali.fax Street-to me I would say it was semipaved.
Q. Semipaved?
A. Semi.paved.
Q. As you approached the Growers Exchange Building deseribe what happened then.
A. vVell, I continued down the street. I was driving about
ten-around, approximately ten miles an hour. I knew I
was approaching a railroad crossing.
page 71 ~ Q. All right, sir. When did you realize thaU
A. Well, being a normal person, by seeing the
tracks and the cars there I knew that it was a railroad crossmg.
Q. How far away from the track were you at the time you

realized that you were coming upon a railroad track?
A. vVell, I could see it as I was approaching, that it w·as
a railroad crossing.
Q. I know you eould see it. There is no question that it was
there. But, approximately how far away were you when you
first realized that you were coming across?
A. I would sav a half block from it.
Q. Was that before or after you had gotten to the Growers
Exchange building?
A. That was before.
Q. Before you got to the Growers Exchange building?
What type of automobile or truck were you driving?
A. I was drivin~ a '47 Chevrolet panel truck.
Q. Would you describe the truck in a little bit more detail?
A. Well, it is practically an automobile. A normal automobile would have two rear windows, and in this rase there were
two panels. It had a rear door instead of side doors. "\Ve
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use this type of vehicle to carry samples in., display
page 72} material and assortment of merchandise.
Q. Describe the position of your windows in the
automobile f
A. VVeU, my left-hand window was completely down and
my vent was wide-open. My right-hand window was down
approximately three inches, with the vent locked, and the
right door locked. I always keep this door locked due to the
fact that in some of the neighborhoods in which I work I did
not want anyone to get in with me. I always carry company
money. That was the reason that window was not completely
down. It was a warm day.
Q.. Then in your own words describe your travel from just
prior to coming to the Growers Exchange building until the
time of this aecidentf
A. Well, as I was coming up-say, I crossed Halifax Street
there--! drove with caution and I looked both ways as I
usually do. I got up to this first set of tracks which is prior
to the Growers Exchange building and I checked both ways
th-ere. Then I proceeded on up to what they call the main
line. I did not hear any sounds of engines. I did not see any
smoke. I did not bear any bell. I drove, as I said, cautiously,
because you could not drive fast there. I checked by looking
to make sure that nothing was coming.
Q. All rigl1t, sir. The train was tl1ere. I think
})age 73 } ·that is undisputed. 'Why didn't you see it,
A. ,vcll, there was a parked boxcar on the right,
l'ight lJeside the Growers Exchange building.
Q. All right, sir. Is that boxcar taller than an automobile
or not?
A. I would say it was several lengths taller than an automobile.
Q. Could you see over iU
A. I could not.
Q. Could you see around it-that is, around it to the right
prior to your getting there-getting to the boxcar?
A. No, I couldn't.
Q. All rig]1t, sir. As you approached the track approximately ho,v--fast were you going then 7
A. On tl1e track?
Q. As yo11 approached the track?
A. I was going- approximately five miles an hour.
Q. All right, sir. The)l\ what happened?
A. Then as I was across the second track-the :first track
had a parked boxcar on it-as I approached the second track
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and was about, I would say, halfway across, the engine collided with my car. It crashed against my car aud pushed me
against these parked boxcars on the opposite side, or parked
boxcars on the opposite side of the street ..
page 74 ~ Q. Did you look to your right as you came across
that track!
A. I did.
Q. You have stated that the reason you did not see the
switch engine was because of the presence of a boxcar parked
adjacent to the side of the street there. Did you attempt to
look to your right after going across the track l
0

Mr. vYillcox: If Your Honor please. I object to the question as leading.
The Court: I sustain the objection.
By Mr. Wolcott:
Q. Mr. Forbes, as you approached this track, I would appreciate it if you would describe in a little bit more detail
exactly ,vhat you did and what you saw or did not see prior
to getting to the track and as you crossed the track 1
A. Although I worked for Carva Foods quite a bit I very
seldom used this street-maybe once a year. If I may digress,·
I did not always call on Carva Foods and Overton Market on
the same day.
In crossing this crossing I was very cautious. I know that
I looked both ways, to the right and to the left. Then as I
was, I would say, according to where the train struck the
car, about halfway across, I figure that was when I saw itI saw the engine when it made the initial impact or crushed
into the car.
page 75 ~ Q. How long after you saw the engine did the
engine strike your car?
A. It was simultaneous.
Q. About simultaneous?
A. Yes.
Q. And you say that you had your left window down, :Ur.
Forbes?
A. Yes, sir.
Q. Did you bear a bell or train whistle ·y
A. I heard no bell nor train whistle.
Q. Is there anything wrong with your ears f
A. I don't know. The Army took me.
Q. Is there anything wrong with your eyes ·r
A. Perfect.
0
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Q. Mr. Forbes, was there any warning or was anybody
standing at that crossing to warn you that a train was approachingf
A. No, sir.
Q.
as there any flashing light?
A. No, sir.
Q. Any flag~an?
A. No, sir.
Q. And you heard no bell?
A. I beard no bell.
Q. Did you know whether or not the train was
pag·e 76 ~ coming 1 I do not mean· that facetiously, Mr.
Forbes. I mean it seriously.
A. No, sir.
Q. Lt. Bryant has testified that there is a railroad crossbuck sign. Do you recall seeing where it was located at the
railroad tracks?
A.
e11, I always notice those. You can't help but notice
a railroad crossbuck.
Q. Do you recall enough about it to know whether or not it
had any language printed on the sign, it~elf?
A. No, sir, I couldn't.
Q. Now, Mr. Forbes, tell the Court anu the jury what happened to you from the time the train crashed into your automobile, until, let's say, you were taken to the hospital.
A. ·well, as I said, when the train crushed into the car it
m_ust have knocked me out for a few seeonds. I had a bruise
over my left eye. I don't remember a lot, becaus~ I was
dazed. Then I looked up. I do remember seeing the on-rushing boxcar coming at me. The force of this steering wheel
jammed me in. ,Jnst about the time the steering· wheel jammed
into my stomach I remember this: the glass coming at me and
the complete roof of the car coming oYer my head. I was
right shaken up at that time.
Q. vVere you i11 pain at that time?
A. "\Vell, I don't know·. I was scared. I imagine
page 77 ~ I. was in pain. At that particular tim~ I was a
httle excited.
Q. vVe can well imagfoe that, Mr. Forbes. "\Vere you
knocked unconscious, or did anything else happen to you?
A. I believe I was knocked unconscious, because like I did
not know this morning until Lt. Bryant testified that he assisted me ont of the car. I don't recall getting out of the car.
Q. You don't recall getting out of the car?
A. No, sir.

,v

,v
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Q. After the accident what was the first thing that you remembered with any clarity?
A. I don't know. I was standing around the wreck, and Lt.
Bryant sent me to the hospital. In fact, he sent me to the
police station, to be exact. From there I went to the doctor.
Q. Dr. Exley has reported to the Court that he has kent
you under treatment for some length of time. I hand you this
and ask you whether or not that is his bill, and whether or not
it has been paid?
A. Yes, sir. This is his bill, and the bill has been paid.
Q. How much is that bill?
A. $95.00:
page 78. ~ Q. How often did you visit Dr. Exley?
. A. I don't recall. Here are the dates.
Q. "\Vould you read them off, please, to the jury and, if you
can, tell the jury what sort of treatment you received on each
visiU
A. Well, on the 6th of JuneQ. What year?
A. 1951.
Q. All right, sir.
A. -he took me into his office, and took a urinalysis and he
kept me on drugs. I remember the prescriptions. I can't recall just what the drugs were but he kept me on several drugs.
Then as it continues down it says the 13th of June that I was
still on drugs. On the 22nd of JuneQ. These are visits that you have paid to his office. Is that
correct, Mr. Forbes T
A. Yes, sir.
Q. Conti11ue.
A. The 29th of ,June. I believe it was at this time that 11e
1Jegan to take me off of drugs. Then on the 6th of ,July, the
11th of July, the 20th and the 3rd of August. I took so dog·gone much medicine that I can't recall, due to the length of
time, just what particular date I was taken off of drugs.
Q. All right, sir. I went December 7, '51 and
page 79 ~ April 11, '52. This is more or less a checkup and
follow-through. Then on the 27th of August, '52
and the 1st of tT anua ry '53, and the 24th of August, '53.
Q. All right, sir. Then you were treated or examined hyDr. Exley for a period of approximately 18 months. Is that
eorrect?
A. Tlrnt ii;; correct.
Q. Dr. Exley has testified that blood appeared in your urine
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for a period of approximately .five weeks. Is that true,, or are
you able to say!
A. According to the doctor is all I have to go on..
Q.. Did this type of injury cause you any discomfort other
than your immediate discomfort at the scene of the accident,
l\Ir. Forbes, and if so, tell the jury about iU
A. It did. The pain was like knives or small pins pricking
my stomach. I <lid not sleep too well. I tossed a lot at night.
l\:Iy general overall condition at that time was an ill feeling.
I don't know just how to put it for you. I was just worried
.about my condition.
Q.. Were you confined to your home for any period during
this time?
A. I ,vas confined for about two weeks.
Q. About two weeks? And during that time did you visit
Dr. Exley 's office¥
page 80 } A. I did.
Q. How did you get there 1
A. My sister drove me..
'Q. To Dr. Exley's office?
A. Yes, sir.. I had no other means of transportation.
Q. Have you expended any money for the medicines th~t
were prescribed for you?
A. I did.
.
Q. Will you recite to the jury what they were?
A. I figure it was approximatQly $50.00 in medicine·s. The
X-ray bill at the hospital was $15.00. The suit of clothes I
was wearing, which was on t11e second year, the pants of the
·suit were ruined by the cut glass. I figure the approximate
value of the suit to be $20.00.
Q. How much was the suit worth when it was new, Mr..
Forbes?
A. $45.00.
Q. How long did you experience this pain-tl1is knife-jabbing into your stomach? How long did that ]ast, Mr. Forbes?
A. That pain persisted-I don't know. It was indefinite.
It came aucl went. There were many nights when I could not
-sleep.
Q. Would you estimate how long?
A. I would say approximately about a yea1·.
}}age 81} Q. About a year?
A. About a year.
Q. Had you ever had any such trouble as that before this
accident?
A. No.
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Q. All right1 sir. Mr. Forbes, did you receive any bruises
or other types of injury other than the one you described
to your stomach ·t
·
A. I had a black eye.
Q. A black eye V
A. Yes ; my left eye ..
Q. How long did it take for that to clear up°l
A. Approximately a week or two.,
Q. By reason of your confinement, and your mJury1 Mr..
Forbes, were you able to perform the work that you were.
employed to do? . ·
A. No, sir. ·r was not.
Q. How long were you out of work f
A. I wa,s out of work for two weeks, and then the company
asked me to take my regular two wee.ks' vacation.
Q. Did you use your vacation to recuperatef
A. I did.
Q. How much were you earning per week at that time, Mr.
Forbes!
A. $75.00 per week.
page 82 ~ Q. Did it cost you any money, so far as your
earning capacity is concerned, by reason of this
accident?
A. It did. Under'our company's system we work on a bonus
basis. That was based on the amount of merchandise that we
sold. It was during this particular period that I did nqt
make my q~ota and there was a loss to me in monetary value of
$150.00.
Q. Were you able after your vacation to return straight
back to work and work as hard and as actively as you had
prior to the accident V
·
A. No, sir, because I did not leave my home .territory, which
is Norfolk. As I said before, I travel to Richmond, Lynchburg, Danville, Virginia and Petersburg.
Q. How long did that condition last?
A. That lasted approximately, I would say, about eight
more weeks.
Q. Eight more additional weeks do. you mean, sir, or eight
weeks altogetherf
A. No. Let me see. (Pause) The whole amount would
have run about ten weeks.
Q. vYere you experiencing any pain during t11at period by
reason of this accident V
A. I was. I was complaining about a backache.
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Q. How long did you make that complaint, or how long did
that type of pain persist-over what period of time¥
A. About a year or more.
page 83 ~
Q. About a year or more Y
A. Yes.
Q. ·where did this accident occur Y
A. In South Norfolk.
Q. In South Norfolk!
A. Yes; B Street, South Norfolk.

Mr.

·wolcott:

Answer Mr. ,~7illcox.
CROSS EXAMINATION.

Bv Mr. Willcox:
.,Q. Mr. Forbes, I understood you to say that you continued
to have these pains for about a year?
A. Yes, sir.
Q. I assume from that that you were completely cured at
the end of tba t time?
A. As far as I know.
Q. All right, sir. And your monetary loss, if I got your
figures correctly, amounted to a loss of earnings of $150.00Y
A. That is correct.
·
Q. The X-ray bill, which I do not believe you testified about,
was $15.00¥
A. $15.00.
page 84 ~ Q. And Dr. Exley $95.00?
A. That is correct.
Q. And medicines approximately $50.00?
A. Yes, sir.
Q. And a suit of clothes which you estimate at $20.00?
A. Yes, sir.
Q. S9 that is a total of $230.00?
A. $330, isn't it ?
Q. $330. yes, sir. Now, Mr. Forbes, l10w long had you been
working this territory around here at the time of the accident 1
.A. As I said, about five years.
Q. And in that time had you been through South Norfolk,
throu~h B Street or Louisa Street, on more than one oc·
casion Y
A. My route very seldom took me ov(\r tl1ere. I would say
if I went over there once a vear it would be a lot.
Q. About once a year? ~
A. I may have been over there once a year.
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Q. You liad been over there at least once prior to the time
of this accident?
A. The chances are that I had. Yes, sir, I believe I had.
Q. .And you say you saw the railroad tracks when
page 85 ~ you were at least a half block away?
.A. Yes, sir.
Q. So wh~tever may have been painted on the sign, or not
painted on the sign, you knew the railroad tracks were there?
.A. That is true.
Q. .And you knew there were four tracks there?
A. I did not know how many tracks were there. I knew
there were tracks there.
Q. You knew there were more tracks than one, didn't you?
A. Yes, sir.
Q. Now, proceeding along that street, as I understood you,
before you got to the railroad track you were proceeding at
or approximately ten miles per hour?
.A. Yes, sir.
Q. I assume your automobile or truck was in good condition Y
A. Yes, sir; state inspected.
Q. The steering gear was in good order?
.A. Yes, sir.
Q. .And the brakes were in good order?
A. Yes, sir.
Q. And you had it under perfect control?
.A. Yes, sir.
page 86 ~ Q.. With a car under perfect control you could
stop it very quickly, couldn't you, going at that
speed?
.A. I could.
Q. On a rough street!
.A. Yes, sir.
Q. Then when you actually started on the railroad crossing
you reduced your speed to approximately five miles an hour!
.A. I had to do it. to cross.
Q. But you did do it?
A. Yes, sir.
Q. And going at fiye miles an hour you could stop it pr~ctically instantaneously, couldn't you, with your brakes in
good order?
·
.A. Yes, sir.
Q. Now, when you drove on this track you say you could
not see to your right?
.A. I did not say I could not see to my right. I said I
looked toward my right. I could not see anything but the
boxcar there.
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Q. You could not see ·what might have been proceeding on
the second track2
A. No., .sir~
Q. .And not being -able to see it, you drove on to iU
A. Well, as I drove over I did not see anything
page 87} -anything on my right~ sir. Coming up to the approach of the crossing there this parked boxcar was
on the track closest to me. I could see that. I did not see or
hear anything, so I proceeded across. That is correct.
Q. So where we1·e you when you looked to your righU
A. I was just approaching tl1e second section of tracks, or
on the second section of tracks.
Q. You were on the second tracks f
A. Yes, sir.
Q. So for the first time you looked to your right was when
You were on the second track f
' A. That is right, I guess. I ·don't know. It has been four
years, sir.
Q. And the ·second track is the one on which the engine hit
YOU!

~ A. Tl1at is correct.

Q. Now, what is the length, approximately, of the hood of
tlmt trucld
A. I don't know; maybe four feet-four or five feet.
Q. Do you know the distance between the railroad tracksbetween the first and second tracks?
.A. No, sir.
.
Q. When you got to the edge of Growers Exchange building-that is, to a point in the road opposite the
11age 88 } edge of the Growers Exchange building-h-ow far
were you from the crossing?.
A. What do you mean? Let's hear that again.
Q. Maybe it ought .to be a little C'learer. I hand you·a copy
of the plat, which is Defendant's Exhibit 3. You were going
in this direction toward the tracks?
A. Yes, sir.
Q. And passing the Growers Exchange office building which
is on vour right?
A. ·Yes, sir.
Q. When you got to a point here, marked by that arrow,
wl1icl1 is opposite the line of the Growers Exchange building-. there was notl1ing that obstructed your view down the
railroad t.rack except the boxcar standing at the crossing,
was there?
A. There was a boxcar here, and I could not see down here
(indicating on plat).
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Q. Was there anything in that space to obstruct your view of
the railroad track, except the boxcar standing on the first
trackf
A. I don't recall right now..
Q. All right, sir. Now, we have stipulatedA. I know I looked in this area. I can't remember eveTY
instance of my approach on that.
Q. Di¢). you look to your right at all before you
page 89 ~ got on the :first track f
.A.. -Y.~s, sir. I always check when I am driving
or going into an intersection-I check both ways to make certain that the crossing is safe. ·
Q. If you had looked to your right when you got to the building of the Growers Exchange, what was there to keep you from
seeing a train coming up the frackt
A . Probably more boxcars.
Q.. Don't talk about probabilities.
A., There was something there to have kept me from seeing
the traili.
·
Q. What was there?
A. I don't recall.
Q. How many boxcars were there 1
A. I don't recalI.
Q.
you know of nothing there except that the boxcars
could have ·obstructed your view!
A. As I was approaching here I looked. I checked here.
I did not see anything. l checked, as I said, on my right and
left, and I proceeded across.

so·

J\fr. vVolcott: I would like for the record to show that when
he said, '' I checked :Pere,'' he checked a place betwe~n the
Growers Exchange building and the railroad track.
~

By Mr. ·wmcox:
Q. Mr. Forbes, you don't know how many cars
were there?
.A.. :N"o, sir.
·
Q. You don't know whether there ·was more tluin one, do
you?
· A. I saw one car.
Q. And that is the only one tlrnt you sawf
A. Yes, sir. As I said, I don't· know.
Q. All right.
..
4. I lqiow that m.y view was obstructed. I have good vision.
I did not see the train.
page 90
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Q. I understand, or did understand I believe you to say, that
this bruise on your stomach was caused by the steering wheel T
A. Yes, sir.
Q. So that would imply that you were thrown forward
against the steering wheel, would it not 1
A. No, sir.
ci. It would not?
A. No, sir, I don't believe so. I believe it could have been
one of two things. I could have been thrown forward. As
I said, the steering wheel with the force of the engine against
the boxcar could have been forcing this into me.
page 91 } Q. You were either thrown forward or the steering wheel was forced back?
A. Yes, sir.
Q. Do you lmow whether the front of your automobile
struck the side of the tank, or whether the end of the tan~
struck the front of your automobile?
A. Let's go over that again.
Q. Do you know whether the front of your automobile came
in contact with the side of the tank of the engine, or whether
the rear end of the tank of the engine, which was the leading
end at that time, hit the side of your automobile?
A. I still don't follow you.
Q. Sir¥
A. I still don't follow you.
Q. This is Defendant's" Exhibit No. 1. That is the rear
of the tank of the engine. Now, did the front of your automobile hit the side of the tank, or did the front of the tank run
into the side of yom: automobile 1
A. Can I see my picturei
Q. (Hands to the witness).
A. Now, your question again, sir.
Q. Did the front of your automobile hit the side of the
engine tank or did the automobile get on the track and the
rear end of the engine tank run into the side of your automobile?
page 92 } A. The automobile ·was on the track and the rear
of the engine hit the automobile.
Q. All right, sir. Your automobile was dragged up and
wedged in between the tank and the boxcar beyond the cross.
ing, was it noU
A. Yes, sir. Do you call this a tank?
Q. Yes, sir.
A. Yes, sir.
Q. I show you a picture marked "Plaintiff's Exhibit No.
2. '' That is the front end of your truck, isn't it 7
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A. Yes, sir.
Q. Do you see any damage to the fender?
A. There is damage right there. (Pointing).
Q. There is damage right there?
A. Yes, sir.
Q. I hand you againA. That vms caused (pointing) by running into my car
parked in Richmond sometime before.
Q. What is that T
. A. This dent you see right here. I had it parked by the
Hotel William Byrd in Richmond.
Q. All right, sir. I hand you again Defendant's Exhibit
No. 1 and ask you to assume that that is a picture of the tank
taken immediately after the accident. So assuming, can you
explain how that side step got bent in that clirecpage 93 ~ tion?
A. No, sir, I couldn't.
Q. What speed was the engine making T
A. I don't know, sir. ·
Q. How many cars were attached to the engine?
A. That I could not tell you.
Q. Mr. Forbes, a freight train running along the track
makes noise whether it blows the whistle or rings the bell,
doesn't it?
A. Yes, sir.
Q. And every time you cross a rail joint it makes noise,
doesn't it?
A. I suppose so.
Q. Can you explain to the Court and jury what kept you
from hearing the train, from the noise it makes running along
the tracks T
·
A. I was on a rough street, myself. The average automobile traveling down a rough street or unpaved,· secondary
street, itself will make noise.
Q. The street, though, for some distance was macadam or
semimacadam, as you explained it?
A. Yes, sir. It is-a rough street, so that was making some
noise.
Q. Was your automobile rattling f
A. WeU, it rattles some, yes, sir.
page 94 ~ Q. Does it rattle as much as a freight train?
A. I hope it doesn't.
Q. A freight train or any train moving along, smoke 1s
emitted from tl1e smokestack, isn't it?
A. Yes.
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Q. And that smoke a.scends., doesn't iU
A. Yes, sir.
Q. And you can see it over a ..boxcar unless you are right
up against the boxcar, can't you?
.A. I suppose you could.
Q. When you got to a _point in the road that I indicated to
you just a few minutes ago, which would be the projection of
the line of the building of Growers Exchange, this plat shows
that you were fifty one and three-tenths feet from the first
rail. Is th:at approximately correct? Does that .sound correct
io yout
A. I don't know what you mean. I would like to see this.
(The plat was handed to the witness.)
A. Now, your question again, sir.
Q. At that point you were fifty one and three-tenths feet
:from the first rail

A. I .see.
Q.. And fr.om t11e first rail of the first track to
page 95 } the first rail of the next track is 13 feet 7 inches!
.A.. .All right, sir.
Q. And after you passed that boxcar that was on the first
track what was there to obscure your vision to the righU
A. There was nothing..
Q. Nothing·?
A. After I had passed the b.oxcar?
Q. That is right.
A. That is correct.
Q. You lmow the gauge of a railroad-the distance between
the tracks?
A. No, sir.
Q. It is a little less than 5 feet, isn't it?
A. I don't know.
Q. You don't know¥ All right. But the hood of your
automobile was only 4 feet approximatelyA. I don't know the exact measurement of the hood of my
automobile, or anyone else's.
Q. "\Ve are talking about approximate. I know you did
not measure it. You said it was approximately 4 feet f
A. Yes, sir.
.
Q. Going at the speed that you were, 5 miles an hour, with
your brakes in good condition and with your steering gear in
good condition, and taking into consideration the
page 96 } condition of it, you could stop it almost instantly?
A. When I was across this track and looked, the
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first thing I saw was this train approaching me-the initial
contact.
Q. That is when you were on the second track!
A. That is when I was on the second track.
Q. Will you please answer the question I asked you before t
A. Your qu~stion is confusing to me.
(The question was read by the reporter.)

A. That is correct.
Mr. Willcox: That is all.

RE-DIRECT EXAMINATION.
By:Mr. Wolcott:
Q. M:r. Forbes, he made a lot to-do over the railroad tracks,.
the length of your hood and the distance between the two
tracks. As you passed across the first track do you think or do
you know whether or not the front of your automobile would
have ach~ally gone on the second track before-while you were
sitting in the automobile-before you would have actuaJly
passed beyond the end of the boxcar¥
A. This distance¥
Q. In other words, with the front of your autopage 97 ~ mobile on, or approximately on, the second track
before you, sitting in the automobile behind the
hood, would be able to see around this boxcar?
A. The front of the hood of my car, from this drawing,
would have been on the track before I could have seen.
Q. And that is exactly what happened, is it not¥
A. No. I was about here.
Q. "\Vhen you s~y "here" you are putting your finger at a
point approximately two feet beyond the first rail of the
second track¥
A. That is correct.
Q. And that would be the very front end of your automobile?
A. It would be about the center.
Q. All right, sir. What did you do when you first saw this
train 1 pid you try to stop, or ,vhat f
A. Tl1ere was nothing· to do.
Q. Wben you say there was nothing to do, Mr. Forbes, had
you· sto-pped would it have prevented the accident T
A. No, sir.
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Q. Could you speed up and get out of the train's way? Did
you have time to do that Y
A. No, sir.
Q. How close was the train when you first saw it then?
A. The train was on me.
page 98 } Q. When it was on you, had it actually bit your
car or was it just before hitting your car?
A. Just before hitting. .
Q. And that is when you first saw it, and that is when you
came from behind the boxcar that you say obstructed your
view?
A. That is correct.
Q. Now, Mr. Forbes, I notice from this plat that Mr. ·wmcox has introduced that approaching Louisa Street the train
was coming up generally behind you. Is that true 7
A. To the side.
Q. From the side, but from behind 1
A. Yes, sir.
Q. Will you mark in here in ink, since Mr. Britton has
marked in red, what you believe to be the position of the
boxcar at the time you crossed the track!
Mr. Willcox: If Your Honor please, I have no objection to
his saying where it was according to his vision, but where
he believes it to have been is an entirely different thing.
By the Court :
Q. According to your recollection where was the boxcar?
By ]\fr. Wolcott :
Q. If you make dotted lines, Mr. Forbes, I think
page 99 ~ it would help distinguish between yom· marks and
Mr. Britton's.
A. (Marks).
Q. Now would you put the boxcar on the left-hand side of
the street as best as you can remembert
A. (Does).
Q. Now will you mark with a X where you recollect the
point of impact of the switch engine with your car was T
A. The point of impact f
Q. The initial point of impact. These two seti:; of lines are.
one track and these two sets of lines are another track.
The Court: What about that boxcar l1e just placed there?
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By Mr. Wolcott:
.
Q. Put an X as to where you-r car was located and where
the train was located when you came togethed
A. (Does).
·
Q. Now put an X where your car came to rest after the train
dragged you 1
Mr. Willcox: Make it a Y.
By Mr. Wolcott:
Q. Make it a Y.
A. (Does)~
Q. Will you circle that Y?
A. (Does).
·
page 100

~

;

I

Mr. ·wolcott: Answer Mr. Willcox.

By Mr. Willcox:
Q. Mr. Forbes, how close to the end of that boxcar dicl yon
drive when you crossed the first track? I am referring to the
car on your right now. '
A. How· close to it¥
Q. Yes, sir.
A. Well, I was driving on the right-hand side-about in
the center of the track.

Bv Mr. Wolcott :
Q. You mean the track or the road 1
A. The road.
w

By 1\Ir. Willcox :
Q. As I understood yon in your direct examination you
said your vision of the train-the moving train-and the impact were practically simultaneous I
A. Yes, sir.
Q. And as you went on to that crossing your view was completely blocked f
A. No, sir.
Q. What!
A. As I went on the crossing?
Q. Yes.
A. My view was completely blocked to my rigM, and not
directh~ in front of me.
page· 101 ~ Q. T"o your right¥ Your view was ·comple·tely
blorked to your right t
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.A. To my right.
Q. Now I understood you to say, or thong-ht I did, in answer
to l\fr. ·wolcott 's question that when you in your position on
the seat were on the first track opposite the boxcar the hood
of your automobile would be on the main line track, or second
track, on which the accident occurred. Did I understand you
,correctly?
A. Ye~ sir.
Q. That, of course, would depend on the length of the hood .
of your automobile and ilie distance between the tracks7
A. The distance between the twu tracks, yes, sir.
Q.. And if the dist3:nce between the two tracks is 8 feet, then
of course the hood of your automobile would not be on the
:second track when you were on the first track, would it f
A.. Let's go over that again.
Q. The hood of your automobile is not 8 feet long, is it!
A. No, sir..
Q. And it is approximately 4 feetf That is your estimatef
A. Ye·~ ·sir..
pag·e 102} Q. So if it is 8 feet between the two tracks, it
could not be on tlrn second track while you in your
seat were on the first track, could iU
A. No.
Mr. Willcox! That is all. Stand aside.
By J\Ir. Wolcott:
Q. Mr. Forbes, Mr. Willcox ·says that the distance between
the two tracks is 8 feet. What would be the distance between
the edge of the boxcar and the next track? Are you able to
estimate that f Docs the boxcar that was sitting on the first
track take up only the width of the track, or does it overlap?
A. It overlaps.
Q. About how much does it overlap, or are you able to
say?
A. I can't.
Q. But you know it overlaps?
A .. It overlaps.
Q. So then before you would be able to see this switch engine
it would be less than 8 feet awav from the next trnck f
A. That is correct.
·
'Q. By whatever amount the boxcar overlaps the track?
A.. Yes, sir.
·
Q. Would that be correct?
page 103 ~ A.. That is right.
Q. And you state that when you saw the train

Supreme Court of Appeals of Virginia.

48

Claude M. Forbes.
you were looking to your right around the edge of this boxcar!
A. That is right.
Q. And you were then approaching, moving on the second
track, or on the second track, and it hit you. Is that correct!
A. Yes, sir.
Mr. Wolcott: That is all.

By Mr. Willcox: ·
Q. Regardless of the distances and measurements in feet
and inches, you drove on that track before you could see the
trainY
A. Had I seen the train I would not have driven on the
tracks.
Q. I say, you drove on it before you could see it! Your
view to the. l'ight was blocked?
A. Yes, sir, by the parked boxcar.
Mr. Willcox: That is all.
(Thereupon, an adjournment was taken for ltmch.)
page 104

~

AFTERNOON SESSION.

Met pursuant to the morning session with the same parties
present as heretofore noted, with the exception of Mr. ·wmco:x, Jr.
Mr. Wolcott: May it pleai;;e the Court, Mr. Willcox and I
have agreed to stipulate tllat t.he damage to tl1e C. F. Mueller
Company by reason of the loss of their automobile, merchandise damag·ed as a result of the accident, towing· se1~vice and
various otl1er costs incident to the accident, is ~$750.00.
The Court: V cry well. Does the plaintiff rest Y
Mr. Gibson: ,Ve would like to calI the engineer, Vernon
Reynolds, as an adverse witness.
Mr. WiIIcox: ,Vhat? I did not hear what you said.
Mr. Gibson: W c can him as an adYersc witness.
J\fr. WiIIcox: If Your Honor please, I have no objection to
their calling- him, but they cannot call Iiim as an adverse witness until he proves adverse.
J\fr. Gibson: All rigl1t, we will call l1im, sir.
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VERNON REYNOLDS,
called as a witness on behalf of the plaintiff, having been
first duly sworn, testified as follows:
Examined by Mr. Gibson :
Q. Please state your full name and address 1
page 105 }- A. Vernon Reynolds ; 29 Dahlgren A venue,
Cradock.
Q. By whom arc you employed?
A. Norfolk and Portsmouth Belt Line.
Q. How long have you been employed by them¥
A. Since 1907.
Q. Since 1907 Y
A. Yes.
Q. And you serve in what capacity for the Norfolk and
Portsmouth Belt Line Railroad 1
A. Engineer.
Q. How long have you been an engineer 1
A. Since 1912.
Q. On May 31, 1951, I will ask you whetper or not you were
working for the Belt Line Railroad 1
.A. That is right.
_Q. .And you were the engineer on the locomotive that was
involved in an accident on that dav f
.A. Yes, sir.
"
Q. Was the engine backing or was it proceeding with the
front end of the engine!
.A. Backing.
.
Q. It was backing? How many cars did you have behind
the enginef
.A. We had about ten cars.
Q. About ten cars! vVl1at were you doing at
page 106 }- that time?
A. What was I doing.
Q. What act were you carrying out with the locomotive and
ten cars?
A. We were proceeding to the Norfolk and vVestern with
them.
Q. "\Vere you shifting?
A. No, sir.
Q. Had you been shifting!
A. "\Ve had, yes, sir.
Q. Had you been shifting in that portion of the tracks on
which the accident occurred?
A. No, sir.
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Q. Immediately prior to the accident what dutie·s wete you
performing, if any¥
A. '\Vell, I was proceeding· along there. I generally ease
down off the steam, you see, just before we get to the crossing.
Then we start working the steam when the speed gets down
too low. Then I imagine we picked up between 6 and 7 miles
an hour. Then I started up ag·ain to keep from stopping on
the crossing-.
Q. Your vision was obscured from the point where you were
operating· the locomotive, was it not-that is, you could not
see the crossing!
A. To a certain extent I could see the crossing.
Q. You would have to lean completely out of the
page 107 ~ cab in order to see around the tender, would you
noU
A. No, sir.
Q. On which side of the engine were you?
A. I was suposed to be on the right side of the engine going
ahead, but when you are backing up you see the curve was to
the left, so naturally I could see before I got to the crossing·.
Q. All right, sir. '\Vere you on the side next to Norfolk
or were you on the side next to South Norfolk t
A. I was on the side next to Norfolk.
Q. You were on the side next to Norfolk 1 You are an engineer, I believe t
A. That is correct.
Q. And all of your instruments and everything face in a
·
westerly direction. Isn't that true f
A. Well, it is according to w]1ich way you call west. I
don't know which is west and which is south.
1

The Court: It is bound to be westerly, isn't iU
Mr. Gibson: Yes, sir.
By Mr. Gibson:
Q. All of your instruments and everything are tow·ard the
front of the locomotive~
A. No. Thev are practically on the side.
Q. On the side of you?
A. Yes, sir.
page 108 }- Q. Is that on the right side?
A. Everything is on the right side.
Q. You were not looking- in a north-bound direction at tlrn
time of this accident, were you t
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A.. I was looking right over the tauk..
Q.. Looking overtop· of' the t.ankf
A.. That is rignt.
Q. And how many boxcars were on your right-that is, if
you were facing north-bound f
.A. How many boxcars were 011 the right?
Q. Yes, sir.
A. I think there were about four or five ..
Q. How many were on tlie leftf
A. There wasn't anv on the left.
Q. No boxcars on t.lie left 1
A. No.
Q. In other words, there were 110 boxcars on tlie side on
which the automobile was proceeclingf .
A. Sure. There were cars to the north of us. They were,
north, the way we were going.
Q. Let's see if I can clear tliis up a little bit. You were
going clown the main line, as shown on this exhibit; is that
·correctf
A. Yes.
Q. Now on this north-bound line here which is
page 109 } next to Growers Exchang·e, how many boxcars
were down here?
A. Four.
Q. Four boxcars from the crossing, and they were extending
back in the direction in which you were coming. Is that righU
A. That is right.
·Q. And what is the approximate length of four boxcars f
A. They vary. I wouldn't know that.
Q. .Approximately?
A. I could not g·ive you an idea on that. I woulcl not know
wlrnt was in the siding· exactly, because I wasn't paying that
much attention.
Q. You have been with the railroad all of this time and you
cannot tell his Honor and the members of the jury what the
a.verag-e length of a boxcar is?
A. I can tell them for one, but I cannot tell them for four
or five or ten or twelve right offhand.
'Q. What is the average length of one boxcad
A. Fifty feet.
Q. For 200 feet down the track you say it would be blocked
by boxcars?
A. That is right.
Q. All right, sir. I will ask you whether or not you were
ringing the bell at the time of this collision?
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A. I wasn't ringing it, no.
Q. Was the bell being rung by anybody t
A. The bell was being rung, yes,. sir ..
Q.. How many times i
A. We continue to ring the bell all through there.. The-re
are crossings only about five or ten cars' distance, ancl w~
hardly ever shut it off.
Q. Were you pushing any cars in the direction in which you
had-in other words, opposite :from th~ direction in which
you were proceeding·!
A. No, sir. ·
Q. ·what had you been shifting there¥ In other words,,
what siding had you been shifting into?
A. We had been working down in the yard.
Q. I see. Where was the last place or point at which you
cut one of your cars loose?
A. I think that was in Berklev Yard.
Q. Had you stopped anywhe"'i·e between the Bainbridge
crossing and this crossing· on B Street¥
A. No, sir, I don't think so.
Q. You had notf
A. I don't think we did.
Q. Are you sure of that Y
A. Pretty sure.
Q. You are sure that you had not stopped at any point from
. the Bainbridge crossing to the B Street crossing· ·r
page 111 ~ A. I don't think so.
Q. ,vhere were you going?
A. I just told you that we were g·oing to proceed toward the
Norfolk and Western.
Q. For what purposef
A. To deliver these cars.
Q. I will ask you what statement you made, if any, in reference to this accident? Diel yon make any statement to Officer
Bryant?
A. I could not tell; I don't know.. I don't even Imow Officer
Bryant.
Q. You don't know f
A. No, sir.
Q. Were you asked any questions by the police officer there
who investigated thts collision f
A. He just asked me my address.
Q. I will ask you whether or not you made the statement to
Officer Bryant that you did not see the car?

page 110

f
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A.
Q.
noU
A.
Q.

I could not tell whether I did or not.
Then you would not know whether you told him that or

No, sir.
You don't deny it?
A. I would not deny it and I would not say I did, because I
would not know for sure.
page 112 } Q. In proceeding across a crossing of that kind,
one that is unprotected, I will ask you whether or
not it is not the procedure for you to put ,a flagman out there!
A. No, sir.
Q. Are you familiar with the statute of the City of S0ut]1
Norfolk which requires a flagman:M:r. Willcox: If Your Honor please, I object to that statement. If there is a statute that requires a flagman, it should be
introduced. The question implies that there is. If there is
. any such statute I do not know of it.
Mr. Gibson: If Your Honor please, all I have asked him
is whether or not he is familiar with the statute.
Mr. Willcox: Your question implies that there is such a
statute, and there is none.
The Court: The objection is sustained.
By Mr. Gibson:
Q. You were backing down this track; there is no question
about that in your mind, is there?
A. No, sir.
Q. I will ask you whether or not you told Officer Bryant that
the bell was not ringing i
Mr. Willcox: If Your Honor pleaRe, I object.
A. I don't know Officer Bryant.
page 113

~

By Mr. Gibson:
Q. The investigating officer.

The Court: Just a moment, gentlemen.
A. There were fifty or one hundred people there.
Mr. Willcox: This is his witnesR, and he is impeaching him
and cross examining· him, and I object to it.

5.4
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]\fr. Gibson: I think I have shown the adverse interest of
this witness.
· Mr ...Willcox: Simply because his information is not in
accordance with what you want.
lVIr. Gibson: I have not said that his information is not
what I desire. In the first place, I think I have shown that he is
is an adverse witness by the £act that he is employed by the
Norfolk and Portsmouth Belt Line Railroad.
The Court: I am g·oing to perm.it the witness to be cross
examined.
Mr. ·Willcox: "\Ve except on the g·rouncl that he called him,
and that the witness has answered the questions frankly. He
is not a party to the case, and is not an adverse witness unless
and until he proves himself so, and he has not done it. He
has answered every question.
Mr. Gib::;on: I think Ms adverse interest has
page 114 r been shown, if Your Honor please.
:Mr. ,vmcox: we except.

Bv Mr. Gibson:
·Q. Who was in charge of the train at this time?
A. Who was in charg·e of it Y
Q. That is right. vVho was responsible?
A. The conductor.
Q. The conductor f
A. Yes, sir.
\
Q. "\Vb.ere was the conductor at the time this accident happened?
A. I could not tell you, sir.
Q. You don't know where he was?
A. No, sir.
Q. "\Vas he on the train t
A. He was supposed to be on the train, _but I can't see all
over the train. After be gave me the orders I knew what to
do.
Q. I see.
A. I didn't haYe to look for him anv more.
Q. I see. "'Well, he rides on the fraii1, doesn't he?
A. Sure, but he has a whole lot of distance to ride. I can't
see him.
Q. If you did not make any stops beh?ecn Bainbridge
Boulevard and B Street he would liave to be on the
page 115 } train f You would not leave him clown there
where you last shifted, would you?
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A. No, and I would not look for him,, either..
Q. vV as a11yone on the steps of the tender?
A.. I did not .see anvone on there.
Q. The truth of the matter is that you did not see the car
:until you struck itf
.A.. That is it. ,Just as he piled through the crossing behind
the car and about the ti.me of the impact., then that is when I
.stopped.
Q. There would not be any way that you could see this car
proceeding down Louisa Street and across the crossing, because tho.se boxcars would block that crossing:. Isu 't that
truef
·
A. That is right.
Q. Now answer this: Do you recall where the last boxcar,
or how far the last boxcar extended out into Louisa or B
Street there 1
.A. I could not give you the exact measurement, but it was
pretty close.
·
Q. Now 011 Defendant's Exhibit No. 3-this is the main
linef
A. Tlm t is right.
Q. :Mr. Forbes bas indicated an X mark as his relative
position at the time this engine struck his car. I
pag·e 116 } will ask you whether or not you agree with his
estimate?
A. This is going toward the Norfolk and Westernf
Q. That is rig·ht.
A. And this is our track f
Q. That is the main line track, yes, sir.
A. And this is where he was strucld
Q. That is· right.
A. It could not have been.
Q. For the purpose of the record suppose you mark in red
on that exhibit where would say the car was at the time your.
€ngine struck it T
A. This is where he said he was struck?
Q. That is right.
A. This is where the cars were north-bound. I was goinr
this way (indicating).
Q. Here is your street line right here.
A. I would figure it was right along here.
'Q. Suppose you put an X there at the point where you think
it wasf

S6
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By Mr. Willcox:
Q. It is the same place,, isn't it °l
A. No.
By Mr. Gibson:
Q. Previous witnesses have indicated that this wa:s the
relative position of the first boxcar. By your tes-...
page 117 ~ timony you state that there were four of them, I
believe¥
A. Yes.
Q. And they would occupy a position of some 200 feet here
on that crossing. I wonder if you would just put in red an
extension there of the position of the boxcar!
A. (Marks).
Q. I wonder if you would square that up--in other words~
draw one line continuous °l
A .. (Marks).
Q. Now, gir, the truth of this whole matter is that you did
not even know you had struck a car until it was brought to your
attention. Isn't that true?
A. Who broug·ht it to my attention t
Q. In other words, they hollered after the crash, and everything·?
A. I had no more than hit tl1e car when I stopped.
Q. How far down the track did you go before you stopped?
A. I would say it was about 35 feet.
Q. Approximately 35 feeU How fast were you going-?
A. Six miles an hour-between six and seven miles an
hour.
Q. Six or seven miles an hour Y

A. Yes, sir.

Q. At six or seven miles an I10ur in an emcrpage 118 ~ gcncy stop how far would the locomotive normally
travel t
A. Well, that depends on the weatller. It depends on th~
cars you have.
Q. ·you had ten cars?
A. They were loaded cars. I think that tllat was a migl1tv
extraordinary good stop.
..
Q. Could you stop in less distance f
A. No, sir.
Q. You say you could not stop in less distance at six miles
an hour with ten cars Y
A. No, sir.
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Q. Who else was in the cab with you at the time of this
accident?
A. The fireman.
Q. What is his name¥
A. Newsom.
Q. And he was in the cab?
A. Yes, sir.
Q. Do you recall what he was doing at the time of the accident?
·A.What?
Q. I say, do you recall what he was doing at the time of the
accident?
A. No, sir.
Q. I believe you stated that the conductor was
page 119 ~ the only other party on the irain?
Mr. 1Villcox: He did not say anytl1ing of the kind.

A. No, I did not say I did not know who was on the train.
Bv Mr. Gibson:
"'Q. Did you have a brakeman 1
A. That is too much for me now. I did not see him, and
what I don't see I don't know. I was supposed to have a
conductor and brakeman, but I can't see over the whole train.
The conductor g·avc me the order to go, and I knew what to do.
I proceeded to carry out his instructions. That is as far as I
know.
Q. It has been your testimony that you put the train in an
emergency stop. Is that right V
·
A. Yes, sir. At the time of the crash I put the brake down
in emergency, and I was working steam at the same time.
If it hadn't been for that I would not have stopped that quick.
Q. You stopped the instant you heard the crash-you went
into emergency stop V
A. I went into emergency, yes, sir.
Q. I will ask you whether or not anybody called to you to
stop?
A. No, sir.
page 120 ~ Q. Nothing was said to you?
A. Nothing at all as I remember now.
l\fr. Gibson: That is all.
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CROSS EXAMINATION.
By Mr. Willcox:
Q. Mr. Reynolds, the operating mechanism of that locomotive is on the right-hand side?
A. That is rig·ht.
Q. And when you are moving forward you are looking ahead
and working with your left-hand Y
A.. Yes, sir.
Q. And when you reverse and move backward, all you have
t9 do is to turn around and use the same equipment, and use
that with your right hand f
A.. You can either use your right or left.
Q. And those engines are equipped so thnt you can see
both forward and back, and run backwards just exactly as
you run forward?
A.. Yes, sir.
Q. As a matter of fact, every engine that comes out of Port
Norfolk backs out, doesn't it, and backs around to the Norfolk
and Western?

Mr. Wolcott: I am going to object to Mr. Willcox's line of questioning unless he has got him on
direct examination.
Mr. Willcox: I have got him on cross examination. You
asked him about backing, whether he could see or not.
Mr. Wolcott: He is leading the witness. I object to it.
Mr. ,vmcox is running this engine right now.
The Coui·t: I sustain your objection.
Mr. ·wmcox: To which parU
The Court : To your leading this witness.
Mr. ·wmcox: If Your Honor _please, the plaintiff called the
witness and examined him, and he is on cross examination, and
I submit I have the right to ask leading questions. I also
submit that the questions I ask are in direct answer to questions asked him by Mr. Gibson who sought to show by him in
the guise of cross examining him, while examining him as his
own witness, that he could Iiot see because lie was running
backwards and the equipment was up forward and he had to
turn around the other way. I except to Your Honor's ruling.
The Court: Gentlemen, let's take up this matter in chambers.
pag·e 121

~

(The following· procedure was had in the absence of the
jury}.
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.
The Court: Let's hear from you on this quespage 122 }- tion of adverse witness.
Mr. "Willcox= From me or from hiin f
The Court: From you.
Mr. "Willcox: If Your Honor please, an adverse witness
originally is a witness who is a party to the cause and has an
interest in tlie_ outc0Ii1c, adverse to the party in whose behalf
lie is called. That is not true of _an employee of a corporation.
Now, when he calls him, be calls him as his witness. If the
witness proves to be adverse by refusal to answer the questions or by any other mcan_s to show that be is not being
frank, then if he becomes adverse the_ Court can permit the
cross examination of him. But, tlmt has not taken place in
this case. Simply because the answers he gave were not
favorable to what Mr. Gibson was trying to prove does not
make him adverse. Now he turns around and cross examines
liim and asks if he did not say something, and I presume
lie is going· to come hack later and try to prove again that he
clid make those statements. In other words, he is impeaching
l1is ow11 wih1ess. Now, ,vhether be be called as an adverse
witness or called as a witness by one side, when the other
side gets him it is perfectly permissible for the other side to
cross examine him on the subjects on which he has been
examined. In this case l\fr. Gibson said, "When
.page 123 } you are running backwards like that you can't
see, can you, unless you stick your head way out
of the window?'' He said, '' Yes, I can see.'' He said, '' All of
your equipment is· up to the front of it," intimating· he had
to turn around and face the other wa.y to operate it. The
questions I have asked him, to which he objected-and I am
110t clear yet which one he obje_ct.ed to-were designed to show
the true facts : that they run backward as often as thev run
forward, that they are equipped with looking· devices-seeing
devices-and the facilities are right there.
The Court: The point was not pressed in the beginning-I
may be dead wronp;-that an engineer for a train could be
called as an adverse witness. In my opinion be has an adverse
interest.
l\fr. ,vmcox: Wl1y·, Your Honor?
The Court: For the reason, as I see it, it is definitely to his
interest to show that he was guilty of no ne~digence.
Mr. Willcox: If Your Honor please, I do not like to differ
with the Court, but that might be true if he were a. defendant
and were being· sued, or if he were being· prosecuted. There
is no more evidence of any interest in this case than there was
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in the Eley case in which the late Hon. John

page 124 ~ Sebrell argued that you should not believe a rail~
road employee as a witness because his interest

was to defend the railroad. The Supreme Court reversed
that.. It was Eley v. Commonwealth, 157 Jlirginia1..
You are assuming-and when I say you, the position yru
have stated indicates that you assume that because he was the
engineer operating this train he has an interest in the outcome. There is no evidence of it, and nothing has happened
in the case on whh::h such an assumption could be based.
The Court~ I do not go so far as to say you cannot believe
him. I don't m~an any part of that. But, I do say that an
engineer for a train, in my judgment, has an adverse- interest..
Mr. Vlillco:x.: 1,Ne differ.
Mr. "\Volcott : In order to clarifv the record and to eliminate
the possibility of an exception made to any ruling the Court
may make, we will withdraw the objection and allow Mr. '\Villcox to cross examine his witness ..
The Court: If that is done, that eliminates it.

(The trial was resumed before the jury as follows:}
page 125

~

By Mr. Willcox :
Q. Mr. Reynolds, your train was made up or
shifted to some extent in Berkley Yard?
A. Yes, sir.
Q. And it left from there to make a continuous trip to the
Norfolk and
estern Railway, and you had no intervening
switches or duties to perform 1
A. No, sir.
Q. You were operating the engine in backward motion f
A. That is right.
Q. Were you or not keeping a lookout to the front, the direction in which you were traveling!
A. I was looking the way I was going.
Q. Now wl1en you got within a short distance you said that
you shut off your steam, the effect of which was to reduce
your speed?
A.· Yes, sir.
Q. About how far from the crossing were you when you
shut off your steam f
A. I ,,rould say about two or three carlengths. I did not
pay much attention to it.
Q. And the purpose of that was to reduce· your speed on
approaching the crossing!
.

,v
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A. That is right.
Q. And then when you got to the crossing you
page 126 ~ increased your speed 1
A. That is right.
·
Q. Now, Mr. Reynolds, these boxcars you say-were they
boxcars?
A. Yes, sir.
Q. And tl1ere were four of them between you and the street
on which Mr. Forbes was traveling t
A. That is rig·ht.
(-J. And you could not see him until he came around the end
of the boxcar Y
A. That is right.
Q. Did you see him when he came around the end of the
boxcar?
A. I saw him just about the time he hit the engine.
Q. How close was the. tank of your engine to the crossing
when he came into your view?
A. It was on the crossing. We entered the crossing. The
tank just started over the crossing.
Q. And he was struck on the main line track within the confines of B A venue Y
· A. That is right.
Q. Mr.. Reynolds, the crew of that train consisted of you
and Mr. Newsom, Conductor Stevenson, Brakeman Sutton and
Brakeman Brinkley?
A. Yes, sir.
page 127 ~ Q. And Mr. Newsom was in the cab, but you
don't know where the others were riding on the
train?
A. No, sir, I do not.
Q. What kind of bell have you got on that engineY
A. Oh, you can hear that bellQ. I am not talking about how far you can hear it. How is
it operated Y
A. It is a meehanical bell-air bell.
Q. How is it put in motion to ring?
A. Either one of us can operate it.
Q. ··what is the mechanical step that you take to start it
rin~ing-?
A. You turn a valve in the cab.
Q. When you turn the valve does it continue to ring until
the valve is closed?
A. Yes, sir.
Q. Do you recall where the yalve was turned on Y
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A. We keep it on continuously over there. Before Bainbridge Boulevard it was turned on.
Q. ·was it turned off at all before the accident?
A. No, sir.
Q. '\¥hen a freight train of nine cars is running along the
track does it make any noise Y
A. Yes, sir.
Q. What happens when car wheels cross a rail joint?
A. You can hear that for a right good distance,
page 128 ~ too.
Mr. Wolcott: I object to this line of testimony, Your
Honor. First of all, there is no evidence that there is any
rail joint at the particular scene of the accident.
Mr. Willcox: I will prove that to you.
Mr. Wolcott: I also want to reiterate my objection, on the
ground that Mr. w·mcox, although he may have this man on
cross-examination, he is still leading him, and I do not think
he can do that.
The Court: I thought we had disposed of that. If be is on
cross-examination he bas a right to lead him.
Mr. vVolcott: . Well, by leading him, Mr. ·wmcox, is doing
the testifying. That is what I intended to say. I want to
raise an objection as to that type of questioning.
The Court: I overrule you on that.
Mr. Wolcott: Please note my exception.

Bv Mr. Willcox:
··Q. Mr. Reynolds, how long· is a rail? Do you know?
A. How long is a rail Y
Q. A single rail on the railroad?
A. No, sir, I do not know that.
Q. Is the rail from Berkley Yard up to B Street
page 129 ~ a continuous single piece of rail?
A. No, sir.
Q. Are there more than one or two rails?
A. Oh, yes, sir.
Q. And there is a joint between each pair of rails!
A. That is right.
Q. When you were pulling up there from Berkley Ya rel
until you got to the point where you cut off your steam were
you working- steam continuously?
,
A. Yes, sir.
Q. And when you work steam that causes what from the
engine?
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.A.. This engine was raising .right much smoke because we
had a pretty good load behind us. It was a small engine. We
were creating right much smoke coming up througli there.
The smoke kind of laid down and throwed it over toward the
cars.
Q. Where does the smoke come out of the engine f
A. The stack.
Q. Does it go up or downf
A. ·whichever way the wind is blowing. It generally lays
down fl~t if there is no ·wind. Whichever way the wind is
blowing, it goes in that direction-the opposite direction..
Q. Did you get out of the engine after the accipage 130 } dent before Mr. Forbes was taken out of the car Y
.A. No, sir.
.Q. You stayed in the engine f
A. Yes, sir.
Q. Did you ever get out and go up to his trucki
.A. Well; after they got him out I did, but I stayed up there
in case-you can't ever tell when the cars will lunge. If the
rears lunge tl1e engine is liable to jump. vVe never leave them
like that unle'Ss we have plenty of space. We generally stay
there so we can catch them.
Q. Actually the truck in which he was riding was wedged
in between your tank andA. That is right. I was scared that something would catch
afire, you see, and I d~d not know just what to do, so I stayed
right there so that if there was any movement to be made
I could check it quicker than I could by going up there.
Q. "'Wbat is the approximate -width of a railroad track?
A. I would say about four feet eight and a half inches.
M: r. Willcox : I think that is all.
Mr. Gibson: If Your Honor please, I have the statute of
fl1e Citv of South Norfolk that I would like to read into the
"
record in reference to the operation of trains.
page 131 }- J\fr. Willcox: Mr. Gibson, clo you personally
know that that has not been amended?
Mr. Gibson: Yes, sir.
Mr. ~Villcox: Well, some of these have been amended.
Mr. Gibson: This hasn't been amended.
Mr. Willcox: Very well. Up~n your assurance I have no
olJjection.

(Section 28-7 of the South Norfolk City Code was read by
~fr. Gibson.)
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Mr. Willcox: If Your Honor please, I move tha't that be
stricken out and excluded from the evidence. The train, of
course was · not being backed. That applies when the car;;
are in front of the engine, when there is nobody there to see
and you have to put a man on the front car.
The Court: I sustain the objection.
Mr. Willcox·: Will Your Honor instruct the jury that that
ordinance is not applicable, and to disregard it?
The Court: That ordinance, it has been ruled by the Court,.
is not applicable to this case, but only in cases where they
are backing cars;. in which case they should kee-p someone on
the lead car.
page 132 ~ Mr. Wolcott: vVe note an exception to the
Court's ruling.
By Mr. Gibson:
Q. Now, Mr. Reynolds, at what time did you go to work on
this occasion Y
A. On this train f
Q. That is right.
A. We left in the morning.
Q. At what timet
A. I think it was around 8:00 o'clock.
Q. 8 :00 o'clock that morning?
A. I think so. You see, we change time so much on these
trains that I cannot keep up with all of them.
Q. It was, I believe, your statement that the bell continuously rang for the entire time you were operating between
Bainbridge Boulevard andA. I an;i pretty sure it had.
Q. Do you know that of your own Imowledgef
A. I would not like to say right offhand, but on past experi. ence we· generally start on the other side of Bainbridge and
keep it right on going.

By the Court :
Q. ,Just confine it to this particular case, Mr. Reynolds.
.
A. This bell was continuously ringing then, I will
page 133 ~ say, from the other side of Bainbridge Boulevard.
By Mr. Gibson:
·o. .You stated, tl1ough, tliat you are not suref
A. Well, I will say it was ringing now.
Q. Then tlle other statement should be ignored f
A. Well, you can take either one you want to.
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Q. What would be the approximate distance between the
boxcar which would be next to Growers Exchange and your
engine-that is, the distance in between there 1 What would
you say the approximate distance would bef
A. I don't know, sir. It would be pretty close.
Q. It would be pretty close f
A. Yes.
(J. Would you say that it would be as much as three feet?
A. It would not be three feet.
·
Q. It would not be three feet between the boxcar and your
locomotive 1
A. No, sir.
Q. So that explains, in your opinion, why the car was
wedged and smashed on both sides f
Mr. Willcox: If Your Honor please, I object to the question.
Mr. Gibson: He can tell what his observation was.
Mr. Willcox: I object to the question on the
page 134 ~ grou.nd that he is not called on to say what it was.
The Court: Objection sustained.
By Mr. Gibson:
Q. The automobile was damaged on both sides, was it not?
A. I am sure it was.
Q. Answer me this question. Did the automobile run into
the locomotive or did the locomotive run into the automobile Y
A. My indication was that he ran into us.
Q. Your own knowledge.
A. It hit the end-sill of the tank.
Q. It hit the end-sill?
A. Yes.
Q. You were there on the side on which you state that the
car hit the engine?
A. Yes, sir.
Q. Tell his Honor and the members of the jury how the
engine dragged the car 45 feet, or 35 feet I believe Y
A. It did not drag the car. When the car hit, it kind of
threw it around. The back of the car hit the boxcar on the
other side of the crossing.
Q. You had a boxcar here next to Growers Exchange; is
that right?
A. That is right.
page 135 } Q. You have indicated here as to where the
point of impa~t was. Is that right?
A. Yes.
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Q. On this same diagram it shows Louisa St,reet as some
24 feet. You would have to go the distance of Louisa Street
and then some distance before you would ever reach tba t boxcar on the other side.
A. How far would it bave to go?
Q. I say, wouldn't iU

Mr. Willcox: If Your Honor })lease, I object in the interest of saving _time.
Mr. -Gibson: Yollr Hon0r, he got wedged in between there
and was dragged along. I want to show that it bad to go
24 feet.
Mr. ·wmcox: That is admitted: that it was dragged up
there and put in between the cars.
Mr. Wolcott: We realize that you do not want to hear it
again, but I think it is an important part of this case. We
want to heair what the engineer says about it.
The Court: I think the engineer has sufficiently testified
to that. He located where the cars were and located where·
the impact occm~red, so the result is bound fo be established.
Mr. ·wolcott: But at the same time, Your
page 136 ~ Honor, he said that the car ran into the train
ana that it was knocked over against the boxcar.
That would indicate that it was maybe knocked over against
the boxcar on the right-hand side of the road.
Mr. Willcox: Your Honor, we admit that it was carried
forward and wedged in between the engine and the boxcars
which were beyond the crossing.
Mr. Gibson: Do vou admit that is was carried a distance
of 24 feet, for the pui·pose of the record?
Mr. Willcox: The Officer, Mr. Bryant, testified to the measurements he made. I am not questioning those. I don't remember what they were.
Mr. Gibson: That was 45 feet.
Mr. Willcox: ,Vbatever it was. I ·am not questioning it.
The Court: All right, ·Gentlemen, let's get on.
Mr. Gibson: That is all.
Mr. Wolcott: Your Honor, we rest, subject to putting the
plaintiff back on for 1·ebuttal if we find it is necessary.
The Court: He would be c.onfined to rebuttal only.
Mr. Wolcott: Yes, sir.
Mr. Willcox: Now, if Your Honor please, I desire to make
·a motion.
(The following proceeding was had in the abpage 137 }- sence of the jury:)
1
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lir. Willcox: If Your Honor please., I will tell Your Honor
before I make this motionJ and I should at the proper time
tell the jury, that we have stipulated that Mr. C. M. Bell,
Chief Engineer of the Norfolk and Portsmouth Belt Line
Railroac.1 Company_, made this plat which has l:>een introduced
in evidence as Defendant's Exhibit 3J I believe it is, and that
he made the measurements and correctly recorded them thereon. From that .it a.pp.ears tl1at the distance from the first
rail of the first track to the first rail of the track on which
the accident happened is thirteen feet,, seven inches. The engineer has testifi.eul that th.~ width htltw.ee;u the 1:·ails is four
feet, eight ai1d a half inches1 which would leave ju.st a couple
of inches short of nine feet between the nearer rails.
Now tl1is evidence shows this, and without controversy:
That the -engineer approached at .a rate of speed which when
l1e got to Hie crossing· was not over ·6 or 7 miles an hour, with
the bell ringing. That is the positive direct testimony of Mr.
Reynolds. Against that you haYe only the negative evidence
that the bell was not rung..
vVe have the testimony of Mr. Forbes, himself, ·that this
crossing was blind, that is was obstructed by the cars. There
is no evidence of who put the cars there or whose
page 138} cars they were. He could not see a thing down
that track until he got on the track, itself, and
that l1is first observation to the right when he could see was
when he got on the track, and that his looking and the engine
1·unning into him occurred simultaneously. He was going at
a speed which he .estimated was 5 miles an hour, with his car
under control and could stop it instantly. Now, I say, that
that convicts him of contributory negligence as a matter of

la,v.

·

( Cases were cited by Mr. Willcox, after which the court
overruled the motion and Mr. Willcox noted an exception for
the reasons stated.)
Mr. ·wmcox: If Your Honor pleas~, the crossing signal
cloes not apply in incorporated cities, and says so in the statute.
The Court: If I am wrong on that I will be glad to find out.
Mr. "Wolcott: Unless there is an appropriate statute
ndopted by the city, and there is one in South Norfolk, Mr.
Willcox is right on the statement of the law.
(The trial was resumed in the presence of the jury.)

68

Snpreme Court of A ppea:Is of Virginia,

page 139}

A. W. NEWSOM,
called as a witness on behalf of the defendant,
having been first duly sworn, testified as follows:.
Examined by Mr. "\Villcox:
Q. Mr. Newsom, what is your name-f
A. A. W. Newsom.
Q. Mr. Newsom, you were the fireman on the Belt Line locomotive involved in the accident on B Street on May 31st, were
you notY
A. Yes, sir.
Q. Did you or not leave Berkley Yard with th~t locomotive
and continue in it until after the accident!
A. Yes, sir.
]\fr. Wolcott: I am going to object to this on the ground
that it is leadin~. He is Mr. Willcox's witness. I don't mincl
Mr. ·wmcox bemg a railroad engineer on cross-examination,
but I do not think it is proper on direct examination.
Mr. Willcox: Your Honor, I admit that that last qum~tion
was leading. I was just trying to save time. Strike it out.

By Mr. Willcox:
Q. Did you get off of that engine between the time it left
Berkley Yard and the time of the accident?
A. No, sir.
page 140 ~ Q. What kind of bell is on that enginef
A. Well, it is known as· a mecl1anical bell. It
works by air. You turn it on with a little valve. There is
one on each side of the cab.
Q. As you approached the crossing where this accident occurred what was the condition of the bell?
A. The bell was ringing.
Q. ~TJ10 turned it on?
A. I did.
Q. Do you recall where you turned it on Y
A. "Well, I could not tell you exactly, but approximately
three carlengths from the crossing.
Q. Did you ever turn it off before the accident?
A. No, sir.
Q. How long did it continue to ring?
A. Well, I could not say exactly, but possibly four or five
minutes.
Q. Was it or not ringin~ at the time of the accident¥
A. Yes, sir, it was ringing.
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Q. After the accident what did you do?
A. Right after the accident I started over to Growers Exchange for the purpose of calling an ambulance, and I met
the manager and asked for permission to use his phone, as I
wanted to call the ambulance, and he said the ambulance had
already been called. 1 said, '' vVill you let me use
page 141 ~ your phone to call Berkley Yard? I want to notify
them.''
Q. We don't care about that. After you went there and
used the phone did you or not go back to the engine?
A. Yes, sir.
Q. Had the bell or not been turned off then¥
A. ~o, sir, it had not been turned off.
1\fr. Wolcott: I am going to reiterate my objection. Mr.
Willcox is still leading this witness. There is not but one
way he can answer these questions. The man ought to be
allowed to tell his story, and not have Mr. ·wmcox tell it.
The Court: As to the individual question asked, I will sustain your objection.
Mr. vVolcott: Mr. vVillcox is reciting this testimony, and
not the engineer.
The Court: As to this question alone, I will sustain your
objection.
Mr. '\Villcox: May I have Mr. Phlcgar read the last question?
(Read by the reporter.)
The Court: I will change my mind on that.
Mr. Wolcott: I note an exception.
The Court: He can take his choice as to whether it was
ringing or not.
~

By Mr. ·wmcox:
1
Q. v\Tho finally turned the bell off, Mr. Newsom T
A. I turned it off.
Q. "\Yhen?
A. After I came back to the engine from going over to this
Exchange place to do what I could toward getting an ambulance and rendering any help that T could render.
page 142

Mr. vVillcox: The witness is with you, Gentlemen.
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CROSS EXAMINATION.

By Mr. Wolcott:
Q. Mr. Newsom, Mr. Reynolds has testifi.edMr. Willcox: One minute. If Your Honor please, I object
in advance. He is not required to pass on what Mr. Reynolds
says.
The. Court : He is to be cross-examined upon his own testimony, and that alone.
By Mr. Wolcott:
· Q. You say you turned on this mechanical bell?
A. Yes.
Q. Then that would automatically eliminate the fact that
Mr.. Reynolds would have turned it on?
A. Yes.
Q. And you.were in the cab with him?
A. Yes.
page 143 ~
Q. If he testified that he had turned it on, he
would be wrong, wouldn't be 1

Mr. Willcox: I object on two grounds. First.;_
The Court: He did not testify to that. That is an im~
proper question, anyway.
·
By Mr. ·wolcott:
Q. Where were you riding in the cab, Mr. Newsom?
A. I was riding on the left-hand side of the cab, which is
known as the fireman's side.
Q. That woul<l be on the side opposite from that where the
car was coming from?
A. Yes.
Q. Did you actually see the accident, or were you in a position to see it at the time?
A. I wasn't in a position to see it until after it happened.
Q. Then yon don't know anything so far as the position of
the automobile is concerned prior to the collision, itself?
A. No, sir, I do not.
Q. You say you were coming from Berkley Yard Y
A. Yes.
Q. Is it your duty to assist the engineer in any way in the
operati011 of this train?
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A. If he calls on me for any assistance, but I
})age 144 t have my duties to attend to. If he asks me to· do
anything·, I do it.
Q. Had he asked you to do anything just prior to this accident, say within the past blockl
A. I don't recall.
Q. You don't recall his asking you to do anything?
A. No.
Q. "'\Vhat then are your duties aboard this engine?
A. vVell, my di1ties are to ring the bell for a crossing, to
look out for my side of. the engine, and- to keep sufficient
water and steam in the engine.
Q. If you were going to slow the train do\'\rn, how would you
slow a trajn down? I don't know a thing about a train.
A. You would use your brake, just as you would on an
automobile.
Q. You would use your. brake t
A. Surely..
Q. You would keep the same amount of steam and you would
brake it like an automobile. Is that right f
A. I suppose you could say that, yes.
Mr. Willcox: If Your Honor please, this man is not an engineer. He is a fireman. This is not proper cross-examination,
because he was asked only about a bell.
The Court: Anything that was not brought out
page 145 } on the examina.tion in chief, he will be your own
witness as to that.
·
l\fr. "'\Volcott: As to that testimony?
The Court: As to that brought out by you.
Bv Mr. Wolcott:
·Q. :M:r. Newsom, where are these two valves that you spoke
of that turn on this mechanical ·l)ell? vVhere are thev located
in the cab?
··
A. One is located, as I say, on the fireman's side, which is
the left-hand side of the cab, right clm:m to the boiler. The
other is on the en.dneer's side. So, either of us could ring it.
It is located on eacl1 side so that the fireman can ring it or the
'erntineer.
Q. And you w·ere the one who in fact rang this bell!
A. Yes.
Q. 'Mr. Reynolds did not ring it?
A. He could turn liis valve on and possibly I would not
know it, and I might turn mine on. Yon could turn them on
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maybe at the same time. I am just telling you what could
happen. Maybe I would turn mine on and he would not know
it, and probably he would turn his on and I would not know it,
but mine was turned on.
Q. If your bell was ringing you would not turn your valve
on, would you T
A. If I knew it was ringing, no, ordinarily I
page 146 ~ would not turn it on.
Q. Do you hav.e any difficulty in hearing the
bell!
A. No. As I $ay, sometimes ·both can turn it on about the
same time and one \VOUld not know the other had turned it Onr
Q. Did yon hea·r anyone holler'' stop," or anything of that
nature after the accident!
.
A. I don't recall hearing anyone holler ''stop.'' No, I
don't,. because I was on the opposite side.
Q. How far had the switcI1 engine dragged this automobile
prior to the time yon realized an accident had occurred?
A. I could not say. I don't suppose it was over a matter· of
just a few feet; probably ten or fifteen or twenty feet, something like that.
Q. The train had gone approximately ten or :fifteen feet
when vou realized that an accident had occurred f
A. l\faybe something like that.
Q. Prior to this ten or fifteen feet was tl1ere any attempt
made by you or Mr. Reynolds to bring the engine to a stopf
A. I did not l1ave anything to do with bringing the engine
to a stop.
.
Q. You can tell whether it is slowing up or conpage 147 ~ tinuing on at its usnal speed t
A. The best I could answer that question, Mr.
Reynolds made an emergency stop. It was all, you might say,
on the spur of the· moment.
Q. Itow far would you say the engine traveled after you
realized that the accident had occurred and the actual switch
en~ine came to a stop T
A. I could not say. I don't imagine it was over, maybe,
ten or fifteen feet, something like that. I could not say
exactlv.
·
Q. You know how to operate that train Y
A. Yes.
Q. You have actually operated it, I imagine'!
A. Yes, I have.
Q. And you can start and stop it?
A. Yes.
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A. W. Newsom.
Q. What is the shortest space in which that train could be
brought to a stop dragging ten cars, such as you all had, to
an emergency stop?
Mr. Willcox: If Your Honor please···.·
J

A. I c~mld not answer that question.
Mr. ·wmcox: He says he could not answer it.
•

I

By Mr. Wolcott:
Q. You don't know Y
A. No. That is not a fair question, I don't
page 148 ~ think, because sometimes you can stop quicker
than you can at other times.
Q. In other words, if the track is wet you would go further f
But on that day the track was dry1
A. Sometimes you have heavier cars than at other times,
and sometimes the brakes on cars will take a little quicker
on some cars than they. will on others. You just can't tell
exactly.
Q. Do you know; whether or not the freight cars that you
all were carrying were loaded or not? Do you know T
A. Yes, they were loaded.
Q. They were loaded f
A. They were loaded. I could not say that everyone of
them was loaded, but as best as I can remember there were
either eight or nine cars loaded. They were loaded with rock or
gravel. It was pretty heavy stuff.
Q. Where were you taking it 7
A. I believe, as well as I remember, we were goi~g up to
the Norfolk and Vvestern, or possibly going around to what we
call the Norris Way. I can't say exactly where we were going,
but we were going toward the Norfolk and ·western.
Q. Mr. Newsom, yon had not stopped from the time you
had started from Berklev Yard. Is that correct?
A. That is correct.
·
Q. Had you slowed down at any time prior to
page 149 ~ the intersection where this accident occurred, or
were you building up speed to go over to the Norfolk and Western Yards?
A. No, we were not building up any speed. We were moving along approximately at six miles an hour.
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·A. W. Newsom.
Q. Why do you use the word '' six,'' Mr. Newsom?
A. "\VhatY
Q. Why do you use the words '' six miles. an hour''?
A. I say approximately that-well, five or six miles an hour,
something like that.
Q. Could you have been going faster?
A. I don't much think so. Do you mean ordinarily would
we be going faster, or would it run any fasted
Q. On this particular day, May 31, 1951?
A. Ask that over again.
Q. On May 31, 1951, the day of this accident, you have
testified that you all had left the Berkley Yard and you had
not stopped until you stopped after the accident?
A. That is correct.
Q. And that you were on your way to the Norfolk and
Western Yards or what I understood you to say the Norris
Route?
A. Yes.
Q. Wherever that is?
A. Yes.
Q. That was some distance ahead, was it not?
A. Yes, it was.
Q. How far were you from the Berkley Yard to
page 150 ~ the scene of this accident--how many feet or miles
or train lengths?
·
A. Approximately an eighth of a mile, maybe.
Q. About an eighth of a mile?
A. About an eighth of a mile.
Q. And you did not intend to stop until you got to the Norfolk and Western or the Norris Ya rd. Is that correct 7
A. That is correct.
Q. What was the train doing in relation to its speed? Was
it gaining speed f
A. No, we were not gaining any speed; I am sure of that.
Q. You don't recall speeding up just prior to your getting
to this intersection?
A. No, I don't recall anything like that.
Q. Do you recall slowing down just prior to the intersection Y
A. No, I can't say that I do.
Q. So far as you know you maintained a constant speed of
approximately six miles an hour 1
A. Approximately that, yes.
Q. And you neither speeded up or slowed down as you
crossed this intersection?
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.A.! W. N ewsoni.

.A.. I don't recall, no.
Q. As the fireman, Mr. Newsom, wl1eli you
oper.ate an engine is it good policy to have an
engine ti1a t runs smokeless t
pag·e 151 }

]\fr. Willcox: I object.
The Court: I sustain the objection.

A. That is not a fair questioa.

By Mr. Wolcott:
Q. Do you know whether your engine was making any smoke.
:at the time f
·
A. I don't recall; I certainly don't
Q. You don't remember whether it was or wasn 'U
A. No, I don't. They usually make pretty good smoke..
·Q. They usua.lly make pretty good smoke f
A. Yes.
Q. Mr. Newsom, don't you think it is somewhat strange
that you don't remember whether it made smoke?
A. At that particular time, no, I certainly don't.
Q. But the one thing you do re1nember is that you rang
that bell?
A. I couldn't tell you where our engine is every time it
makes smoke.
Q. There is no question in your mind that you don't remember ringing that belU
A. I remember that.
Q. That is the primary thing that you remember
}Jage 152 } more than anything else Y
A. I would not say the primary thing, but I
know this much: I am required to carry out, and I carry out,
that rule as near as I can in ringing the bell for the crossings, because I have had the company officials to tell me so
many times tl1at they want that bell rung·.
1\fr. Wolcott: I object.
The Court: I sustain the objection.
l\fr. Wolcott: Thank you, Mr. Newsom.
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S. ,T. BRINKLEY,
called as a witness on behalf of the defendant,. having been
:first duly sworn, testified as follows :

Examined by Mr. Willcox:
Q. You are Mr. S. J. Brinkley!
A. Yes, sir..
Q. Were you employed on the Belt Line train that was involved in this accident?
.A. Yes, sir. I ·was the rear brakeman.
Q. Where were you riding at the· time of the accidenU
A. I was on the rear car.
Q. What was· the first intimation that you had that there
had been an accident Y
.
page 153 } A. When the brakes went into emergency.
Q. Did you or not after that go up t~ the scene
of the accident!
A. I proceeded to go to the head of the engine immediately.
Q. Did you go right to the engine t
A. Yes, sir.
Q. Did you observe the engine 7
A. I observed the engine. ]first I observed the automobile
and Mr. Forbes,-I believe his name is Mr. Forbes-the
condition he was in. The head brakeman, :Mr. Sutton, was
there trying to get him out of the car, and I assisted Mr.
Sutton in getting· him out of the car.
Q. What, if anything, do you know about any signals being
given by the whistle or bell, or otherwise 1
A. The bell was still ringing when I got to the engine.
Q. Was the engine at a stop then?
A. Yes, sir. He had done throwed it into emergency. All
of the brakes on the nine cars had gone into emergency.
Q. Now, Mr. Brinkley, come down here a minute where the
jury can see. I show you Defendant's Exhibit No. 1 and ask
you to point out to the jury what is the end-sill of the tank f
.A. This (pointing) is know as the end-sill of
page 154 ~ the tank. This is your foot stirrup.
Q. That part of the photograph which is lip;ht
colored and has an oval-shaped dark spot in the middle. of
it is what you call the end-sill f
A. That is rig·ht; the end-sill to the engine tank.
Q. Take the witness stand, please, sir.
A. (Does).
,
Mr. Willcox: Tlie witneRs is with you, Gentlemen.
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W. II: Stevenson,
CROSS EXA1VIINATION.

By Mr. Wolcott:

..

..

Q. Mr. Brinkley; did you talk to any police officers after
this accident?
A. No; sir, I did hot see any poiice officers.
Q. Y oti did not see any police officer, whatsoever 1 .
..
_ A: No, sir. All of the comn1otitni was on the other side.
I stayed on this side of the engine all the time. I don't :remember seeing arty ptHice officer at all.
Q. You did hot look for any police officer?
. A: It wash 'tiny duty. The conductor; Mr. Stevenson, gave
all of that information.
Q. And you were riding at the reat of the tenth car at the
time this accident occurred f
A. Yes, sir,

page 155

~

:Mr. Woicott: Aii dght; sir. That is a.IL

.
.
W. H. STEVENSON, .
.
..
~alJed as a witiles$. b'.!i behalf of the defendant; having been first
duly sworn, testified as folrnws ;
Examined by fvir. Wllicox:
Q. W}l~t i~ your

A.

haine; sh 1 ·

w. H. Stevenson.

Q. Mr. Stevenson, were vort the coildtictor ort the Beit Line
train involved in the accident in which ifr. Fotbes was hurt
on May 3ist1
~. Y~s; sir:
.. _
.
.
. . .
Q. Will you. tell the jury a~ tµnt engine apprqached. the
~~ossi~g whether or not the bell i\ M rtiiig oi· the whistfo
blowilY
4-._ The beli w_as rh1g111µ; when we. approacirnd .the c~ossi~g,
~rtd it wa~. ri~giilg ~fter it l~it; and if _was rhigfog when the
fireman left the engine, arid it was still ringhig.
1

:Mr: Wilicox: The witness is with you; :Mr: ,voicott
page i56

~

By Mr! Woicott:

CROSS EXAMINATION.
_.

. ..

..

.

. Q. Mr. Steyertsoil; did you talk to a1iy police oflfoers after

this accideilH
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W. II. Stevenson.
A. No, not that I know of. If I did he was in plain clothes
and I did not know him.
Q. Do you recall making any statement to anyone there who
appeared to you to be making an inv·estigation of the accident?
A. Mr. Grimes was the only one that I know of. He was up
there.
Q. Who is Mr. Grimes 1 Is he a policeman?
.A. He is a Belt Line detective~
Mr. Willcox: He is a special officer of the Belt Line, Mr.
Wolcott.

By Mr. Wolcott:
Q. Did you talk to anyone else¥
A. Not that I know of.
Q. Do you remember answering any questions posed to you
by anyone else?
A. The only thing I asked was the gentleman hurt in any
way, shape or form, and h~ claimed he did not think so, that
he was just scared.
·
Q. To whom did you ask that question V
page 157 ~ A. I asked this man right there.
Q. You asked Mr. Forbes!
A. Yes, sir.
Q. Then you did talk to Tufr. ],orbes after the accident?
A. Mr. Forbes, that is the only one. I don't think he knew
me. He was rattled i:;o that he did not know who I was.
Q. You don't recall making a statement then to any other
individual 1
Mr. Willcox: If Your Honor please, I object to the question. He has made him his own witness.· He said he did not
make any.
_
Mr. Wolcott: He is not my witness.
:l\fr. Willcox: You have made him your witness. I asked
him about the bell only.
The Court: As to anything other than whether or not tllat
bell was ringingMr. Wolcott: I am laying a foundation for that now, Your
Honor, as to whether or not he made n statement about
whether or :µot the bell was ringing to anyone there at the
scene of the accident.
A. There were several people around there at the time.
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W. H. Stevenson..
Mr. ·wolcott: He says "No.," and then he
page 158 } qualifies it two or three times l~ter.. I don't know
what he might say. I would like to know..
Mr. Willcox: He has not qualified it at all. His testimony
is positive..
Mr. ·wolcott: He emphatically said he did not talk to anybody, and then on further examination he said he talked to
Mr. Forbes.
The Court: He is your witness.
A.. I just asked him was he hurt.

By Mr. 1Volcott:
Q. Mr. Stevenson, where were you at the time tbis accident
occurred-that is., the location on the train, itselU
A. Sitting on the back of that engine, close to that ladder
that goes up in the back of that tank.
Q. ·when you say '' the back of the engine,'' that is the end
that was hit f
A. On that rail that is right on the tender of that engine..
'Q. On the tender JJ
.A. That is right.
Q. And the tender was the first part of the engine'!
A. Backing up this way..
Q. As to the bell, you say it was ringing prior to the intersection, and that it was ringing going through the
page 159 } intersection, and it was ringing after the accident
occurred?
A. That is right. The fireman got off the engine and forg·ot
to cut it off after we done stopped.
Q. When did you first see the automobile that was involved
in this accident f
A. I saw the front end of it come around those cars, and I
headed up that ladder. That was the first time I saw it,
about two or three seconds, or three or four, before I went
up the back of that engine.
Q.. About two or three seconds?
A. ,Tust as quick as I could get off that rail there.
Q. Diel you go all the way up the ladder? Did you yen,
A. I just got up a bout two or three steps. It was mashing
the car, pushing it right slow. The engine was stopping and
I did not g·o furtl1er. I did not go up on top of the tank.
Q. You did not go up on top of the tank, and when you saw
the car you ran up to g·et out of the way?
A. That is right.
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(d

H. w . 8-ut-tonJ
Q.- And you- a-id- not yell 1 ·
A. I <!lid not h~ve~ time.
Q. Did you tell Mr. Farbes· at tlle' aceielent- that yoU: we:ue
tinging the· bell at the scene· a:fl the· accid-ent Y.
A. No-..
page- 160 ~ Q. You did not ten him Y
_
A. I did- net tell him anything like that.r
Q. Aiid· he· is the only man that you talked tot
A. He is, the only one I ta11ked, to tha,t I knew.- I did no·t
even kil<:>'\v him; just only tha;t he was· the man that was· in
that car. I did- not know his- name at that tim-e.r
Q. Did you tell :Mr.. Grimes! Did you talk to him i'
. A. Not then I didn't..
Q .. When did yoii talk to M1\, G:rimeEff.
A:. I talked to hhn right after it all happene'd., He· g.ot u]_j
iheFe a few minutes afte:r· it happe:ne·d.,

.

H.

w.

s·urrT-ON,.

.

. .

called as a witness on behalf of the defendant, having be'en
:fiFst duly s\vor1i'.; testified- as: follows:-

Examined by J\1:°r~ iiVfiicox:

Q. Wh~t is y~il.r name, sir f
A. H. W. Sutton.
Q.. Mr. Sutton were you one of the brakemen oii tiie· Beit
Line eng1i1e 9n :K1:a:y 31., 1~5f,_whi.~h was involved lli _an acei...:
~ . dei:it tij i':ltfoli ~r. Forbes was injutedf
·
page 161 f A. ~t'~ Fotbe·s·f.
.
.
. .
. Q.- This gentleman hei'eY
A. Yes, sir~
.. Q. F ere you ~r not on th~ tra:_{n 9r· on. tl1e. engfµe, .one ot
the _other 1 ft'oiri the ti'.me' you le(t'Be:rkiey Yard until after the·
acctde.nt happened 1
A. Y e.s, sir~ . . .
.
.
.
.
.
.
Q. Will you tell i1s what signals, if atiy, ivere given by the
engine as it approached that crossing on.B.. Streetj .
.
. A. A~ it approacJ1ed the cros~~i:ig t1ie pell was .rfiigiiig aud
the' engine· was "rork1ng steam.· That is the only thing· I kriow·~

Mr. Wiiicox: The witness fs with you.
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H. W. Sutton.
CROSS EXAMINATION.

By Mr. Wolcott:
Q. I did not hear that last.
A. The engine was working steam.
The Court: I did not hear that.
Mr. Willcox: He said the bell was ringing and the engine
was working steam.
A. Which was exhaust.
Mr. Willcox: The witness is with you.
page 162

~

By Mr. Gibson:
Q. Where were you riding?
A. I was riding on the end-sill of the tank to the engine.
Q. The whatY
A. The end-sill of the tank to the engine.
Q. That was on the side that the automobile was struck T
A. No, sir. It was on the left side backing up.
Q. In railroad terminology do you say that engine was
backing down that track?
A. Yes, sir.
Q. You would say that the engine was backing down the
track?
A. Yes, sir.
.
Q. I will ask you at what speed you were making at the
time of this accident?
A. "Tell, to the best of my judgment, we were making approximately six miles an hour.
Q. That is just estimating from the fact that you were
sitting there, riding?
A. Yes, sir.
Q. Did you give any warning, or anything like that, or
holler to the engineer at the time of the accident?
A. The conductor was sitting off from me near
page 163 ~ the right side of the engine, and I hollered, '' Look
out," and I jumped off on the left side which was
the fireman's side. I jumped off. The engine's tank was
going by me.
Q. Prior to reaching this intersection how long had the
bell been rimdng?
A. The bell was ringing for Ocean Tliway, and it was ringing at the accident.
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II. W. Sutton.
Q. Tell me this: I believe you had proceeded from Berkley
Yard?
A. Yes, sir.
Q. Where is Berkley Yard T
A. It is about a block and a half, I judge, south of Ocean

Hiway.
Q. Ocean Hiway, is that Bainbridge Boulevard Y
A,. That is Bainbridge Boulevard.
Q. This area there just the other side of Bainbridge Boulevard is what you call Berkley Yard 7
A. Yes, sir.
Q. How long had you been in Berkley Yard?
A. That I do not know; approximately, I reckon, about 45
minutes, I imagine.
Q. Just prior to reaching this intersection did you speed
up the engine, or did they speed up the engine¥
A. Sir?
Q. Did the engine increase its speed just prior
page 164 ~ to reaching this intersection?
A. VVell, he was working steam. No, I cannot say
he picked up any speed. It was running approximately six
mil~s an hour, to the best of my judgment.
Q. I will ask you whether or not you have discussed this
case with any of the other members that were on the train f
A. Oh, yes. vVe have had occasion to talk of it time and
time again.
Q. As to the speed you were making, you talked to them
about thaU
A. No, I never questioned them about the speed we were
making, because that was my own judgment.
Q. How about the be1l f
A. The bell wa~ ringing.
Q. I say, did you talk to them about the bell, whether it was
ringing or not?
A. No.
Q. About where was the automobile struck?
4. I did not s~e it when it was struck, because I was on the
left side of the tank. The engine had gone beyond me. When
I first saw the wheels of the car I dropped off the left side of
the engine, ancl tl1e tank went by me as I dropped off. ·
.
Q. Yon mean when you say you first saw the
l)age 165 ~ wheels of the car, the front wheels of the carY
A. That is right.
Q. When you first saw those then you dropped off¥
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H. W. Sutton. ·
A. That is right.
Q. I will ask you this: F:rom what you saw it appeared
that the car wa~ going to proceed right in front of the engine,
and there was going to be a crash f
·
A. Yes~ sir.
Mr. Gibson: All right, sir.

Mr. W~cox : Now, if Your Honor please, I think I ought to
say in front of the jury that my friend and I have stipulated
that this drawh1g., which is Defendant's Exhibit 3, the plat
of the railroad intersection., was made by :Mr. C. M. Bell, the
Chief Engineer of the Belt Line., and that he made the measurements indicated thereon, and if he were present he would
testify that they are correct and accurate.
\,Vith that we rest.
The Court: ,Very well. Is there anything further, Gentlemen¥
l\fr. vV olcott : "\Ve rest..
( The following proceeding was had in the abpage 166 } sence of the jury :)
·
l\Ir. ·wmcox: If Your Honor please, at the close of all
the evidence I renew my motion to strike the plaintiff>'s evidence upon the grounds already stated, and the additional
ground that now the positive and direct testimony that the
bell was rung· is not offset in any way except by negative
testimony, and there is no case of comparative negligence.
The Court: I overrule your motion- .
J\fr. vVillcox: \Ve except.
page 167 } EXCEPTIONS TO THE INSTRUCTIONS.

Mr. Willcox: I object to the granting of any instructions
on behalf of the plaintiff on the ground that all the evidence
shows that the plaintiff was guilty of contributory negligence
as a matter of law, and there is no evidence here to justify the
Court in submitting the case to the jury on the theory of
comparative negligence. I incorporate in that objection all
that I said in support of my motions to strike the plaintiff's
evidence.
I object particularly to Instruction P-5, which is the one
tlrnt does submit to the jury the question of comparative
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negligence, upon the ground that there is no evidence· in this
case to justify the granting of that instruction, and there is
no positive evidence that the bell was not rung.
Now, the Court having granted those instructions,. I offer
an instruction which I designate as D-8..
( The instruction was ref used.)
Mr. Willcox: Having refused D-8 as offered, to your refusal I except on the ground that the defendant is presumed
to have done its duty, and that includes ringing the bell, and
the burden is on the plaintiff to rebut the presumption.
Mr. Wolcott: I object and except to Instruction
page 168 ~ D-8 on the ground that the Court has found that
Forbes was guilty of contributory negligence as
a matter o:f law.
Mr. Willcox: I except to the granting of Instruction P-10
upon the ground that there is no evidence to justify it. Thereis no evidence, or apparent evidence or appearance of lack of
intelligence in the witnesses. There is no evidence as to the
relationship of the parties with respect to any interest in
this case, and absolutely no evidence that any of the witnesses
for the defendant have any interest, whatever, in the outcome
of the case.. There is certainly no evidence of any temper,
feeling or bias in the case.

WILLCOX, COOKE & "WILLCOX, p. cl
EDWARD ·w. WOLCOTT, p. q.
ROBERT E. GIBSON, p. q.
page 169 ~
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JUDGE'S CERTIFICATE.

I, Edward L. Oast, sitting as Judge of the Corporation
Court of the City of South Norfolk, Virginia, do l1erebv certify that the foregoing is a true and correct transcript
the
testimony and proceedings of tlie case of Claude M. Forbes 1,.
Norfolk and Portsmouth Belt Line Railroad Company, tried
in said court on the 29th day of October, 1954, and includes
all the testimony offered, tlrn motions and objections of tl1e
parties, the rulings of the Court, and the exceptions of the
parties, and all other proceedinµ:s of said trial
I fnttber certifv tllat the exhibits offered in evidence, as
der-;;cribed bv t]ie foregoing record, and designated as Plaintiffs' Exhibits 1 to 5, inclusive, and Defendants' Exhibits 1
to 3, inclusive, are all of the exhibits offered upon said trial,

of
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and the originals thereof have ben initialed by me for the
purpose of identification.
I further certify that said transcript was presented to me
for certification and signed within sixty days after the final
order in said cause, and that the attorneys for the plaintiff
had reasonable notice in writing of the time and place at which
the same would be tendered for certification.
Given under my hand this 21st day of December, 1954.
EDWARD L. OAST, Judge.
page 170

~

CLERK'S CERTIFICATE.

I, Julian R. Raper, Clerk of the Corporation Court of the
City of South Norfolk, Virginia, do hereby certify that the
foregoing· transcript of testimony and other proceedings of
the trial of the case of Claude ::M:. Forbes v. Norfolk and
Portsmouth Belt Line Railroad Company, duly certified by
the Judge of said court, together with the original exhibits
introduced upon the trial of said case, identified by the initials
of said judge, were filed in my office on the 21st day of December, 1954.
JULIAN R. RAPER, Clerk.
A .Copy-Teste:
H. G. TURNER, Clerk.
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