IN THE

als of Virginia

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Tuesday the lOth day of October, 1967.
JACK L. MASSIE AND VIRGINIA M.
MASSIE,

Appellants,

against

STATE HIGHWAY COMMISSIONER OF
VIRGINIA,

Appellee.

From the Circuit Court of the City of Williamsburg and
County of James City
Robert T. Armistead, Judge

Upon .the petition of Jack L. Massie and Virginia M. !{assie
an appeal is awarded thetn from an order entered by the
Circuit Court of the City of Williamsburg and County of
James City on the 13th day of February, 1967, in a certain
proceeding then therein depending, wherein the State Highway Commissioner of Virginia was plaintiff and the petitioners were defendants; upon the petitioners, or some one
for them, entering into bond with sufficient security before
the clerk of the said circuit court in the penalty of $300, with
condition as the law directs.
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REPORT OF COMMISSIONERS

•
We, the undersigned commissioners, appointed by the above·
named Court on December 10, 1965, to fix the value of the
land taken herein and damages, if any, which may accrue to
the residue, beyond the enhancement in value, if any, to such
residue, by reason of the taking, do hereby certify that on
December 17, 1965, 've were duly sworn and went upon said
land in the custody of the Sheriff of James City County,
Virginia, or one of his deputies, to vie'v the same as directed
by the order of said Court, said land being briefly described
as follows, to-wit:
Being as shown on Sheets 9, 3 and 4 of the plans to be used
for Route 60, State Highway Project 0060-047-101-R,.~l-202
and 203, and lying on both sides of the eastbound Jane centerline and adjacent to the existing southwest right of way line
of present Route 60 from the lands of Alma Trosvig and
Clara Trosvig at approximate Station 419+58 to the lands
of the W. G. Farthing Estate at approximate Station 440+
85, and containing 6.43 acres, Inore or less, land; together
with the pern1anent right and easement to use the additional
area shown as being required for the proper execution and
maintenance of outfall ditch opposite approximate Station
427 75; and being a part of the sa1ne land acquired by the
landowner from H. L. Young and Virgie M. Young by deed
dated April 30, 1958, and recorded in Deed Book 64, Page
360, in the office of the Clerk of the Circuit Court of .James
City County.

+

Upon a vie'v of the property and upon such evidence as was
before us, we did fix the value of the aforesaid land taken
by the State Higlnvay Commissioner (including any easements taken) at $18,000.00, and we do further fix the damages which may accrue to the residue, beyond the enhancement in value to such residue, by reason of the taking, at
$6,750.00.
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Given under our hands this 17th day of December, 1965.

J. E. WRAY
EUGENE R. MEADOvV
MURRAY LORING
H. B. SMITH
R. M. HAZLEWOOD, JR.
Filed 12-17-65.

VA. BLANCAHRD, Clerk
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MEMORANDUM OPINION
In this case approximately 6 acres of land located about
5 miles west of vVillian1sburg was taken for the improvement of Route 60 by changing same into a four lane divided
highw·ay. The Commissioner's awarded $18,000.00 for the
value of the land taken and $6,000.00 for damages.
I believe that $2,000.00 an acre would have been a generous
price for the land. There is a establishment across the highway 'vhich manufactures and sells pottery. The O\vner thereof recently paid $1,000.00 for one quarter of an acre to expand his parking lot. This sale 'vas for a special purpose,
expanding the parking lot, and is no indication that all of the
property in that area would sell for $4,000.00 an acre, as
testified to by owner's appraiser. Although the sum awarded
seems far in excess of the fair market value, there is some
slight evidence to support this finding and I do not believe
that I could disturb this, if there \vere no award for resulting
damages.
The a\vard of $6,000.00 dan1ages is not supported by any
credible evidence. The initial error which led to this a\vard
was the allowance of $500.00 by the appraiser for the Department of Highways because of the location of the drainage
ditch. This amount was an arbitrary figure and was testified
to without any reference to the value of the remaining property before and after the taking.
·
The appraiser for the landowner testified that the value
of the property taken was worth $4,000.00 an acre based on
the sale above mentioned and other sales not at all comparable. He then undertook to appraise damages to the remaining property located east of the driveway considering that

4

Supreme Court of Appeals of Virginia

the value of the property west of the driveway was unchanged.
This ignored the fundamental principle that damages to the
residue is arrived at by comparing the value of all of the
remaining property before and after the taking. The appraisal overlooked that the owner was paid for the frontage
and that the farm land to the rear formerly worth only
several hundred dolla:r,s an acre was now frontage worth
$4,000.00 an acre according to the appraisal. The landowner
now has more frontage on a dual highway than he formerly
had on a two lane road.
The appraiser fixed the damages to the parcel east of
the entrance at $22,800.00 resulting from two causes. First,
it was contended that the ditch running diagonally from the
road would result in an irregularly shaped lot. This is undoubtedly true but it overlooks that this property was formerly remote from the highway; that the land was low at
this point and that the residue 'vest of the entrance way is
obviously worth more now than before the taking. No effort
'vas made to compare the value of the residue but instead the
appraisal was limited to land 'vithin 300 feet of the highway
and the land now adjoining the highway 'vas depreciated on
its value as frontage ignoring the fact that prior to the taking
it was not frontage.
·
The second element of damage claimed \Vas that water
would stand at the termination of the drainage easement.
Water does collect there but there is no evidence that this
resulted from the construction of the highway or the ditch.
A ditch does not make \Vater collect; water stands only when
there is no lower land on which it can drain. The property is
some,vhat saucer shaped and 'vater 1nust have stood there
from time immemorial and will continue to stand
page 22 ~ until the ditch is continued to the low land in the
rear. This is confirmed bv the landowner who
testified that the water formerly stood where the ne'v highway is now located.
There is nothing to indicate that the highway changed the
flow of the water and the landowner having been paid at the
rate of $3,000.00 an acre for the land formerly flooded should
not now expect to be compensated for the same water standing
elsewhere on the property.
No improper motive is ascribed to the co1nmissioners in
arriving at the amount reported. It was invited by evidence
of the condemnor. Some of the facts above mentioned were
not called to their attention and naturally they must have been
somewhat indignant that the ditch 'vas run at an angle to the
road when·at slight expense it could probably have been made
perpendicular.
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I am not unmindful of the weight to wltich the commissioner's finding is entitled and generally have refused to set
aside their findings when supported by the slightess evidence.
On the other hand, a finding must be reasonable (VEPCo. v.
Patterson, 204 VA. 574) and I see nothing either in the evidence or that 'vould be disclosed from a view which supports the finding of damage to the residue in the case and a
total award of $24,000.00.
I shall put the landowner on terms to request $6,000.00 or
a new trial 'vill be granted. No court reporter was present
but the attorney for the Ifighway Department has available
copious notes and I shall require that as a condition precedent
to entering the order that he assist in preparing a narrative
statement of the evidence so that the lando·wner may appeal
if he so desires.
R. T. A., Judge

4/29/66.
Filed 5-6-66.

J. C. CLOTIDER, Deputy Clerk
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ORDER
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•

•

This cause came on this day to be again heard upon the
papers formerly read and upon the report of John E. Wray,
Eugene R. Meadows, Murray Loring, H. B. Smith and R. M.
llazle,vood, Jr., the Commissioners appointed by an order
entered herein on the lOth day of December, 1965, and which
report was filed in this Conrt on the 17th day of December,
1965, and to which the Condemnor duly filed exceptions, and
was argued by counsel; and it appearing to the Court that
the above named five Co1nmissioners so appointed, met and
were duly sworn on the day directed in said order; that the
said Commissioners 'vent upon and viewed the land described
in this cause, being accompanied by M. H. Culbertson, Jr.,
a representative of the State Highway Commissioner and
Jack L. Massie, one of the Condemnees; that the Judge of
said Court did not accompany the Commission on the view
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of the land described in this cause; that they returned into
Court and heard the evidence introduced by the parties and
the arguments of counsel; and it appearing to the Court that
their report and award were made and duly filed on December
17, 1965, with the papers in this cause, and the Conden1nor
duly filed exceptions to said report in accordance \vith law;
that the State Highway Commissioner of Virginia filed Certificate No. 6020 in the sum of $12,655.00 on March
page 25 ~ 25, 1964 with the Clerk of this Court and that. the
amount o~ $12,655.00 was subsequently paid into
Court by the Condemnor and paid by the Clerk to the Condemnees by Order of this Court.
And it appearing to the Court that the Commissioners
made an award of $18,000.00 for land and $6,750.00 as damages, thus makiJ:tg a total award of $24,750.00; and it further
appearing to the Court that the a\vard of the Commissioners
.. vas excessive and "shocked the conscience of the Court", and
the Court having put the Condemnees on terms to remit
$6,000.00 of the award for damages or subn1it to a new trial,
the said defendants did refuse to submit themselves to a new
trial of the cause and did elect to take exception to the Court's
ruling and their due exception to the ruling \Vas thereupon
noted by the Court and the said $6,000.00 \Vas tl1ereupon remitted by the Court, and such remission was excepted to by
the defendants; the Court doth confirm to the Commonwealth
of Virginia, as provided by statute, the fee simple title therein, to the property hereinafter described, and doth order, in
accordance with the statute in such cases made and provided,
the title to the land mentioned and described in the petition,
and in the said- report and award of the Commissioners, be
and the same hereby is, vested in the State Highway Commissioner and the Commonwealth of Virginia, in fee simple.
And the Court doth further order that the Commonwealth
of Virginia be released from any liability by virtue of the
recordation of a certificate aforesaid.
And the Court doth further order that the said report and
award of said Commissioners, as well as this order, be recorded in the current records of the County of James City,
and be fully indexed in tl1e manner prescribed by law, and
the Clerk of this Court shall also make and certify a copy
of said award of said Commissioners, together with
page 26 ~ a copy of this Order, and so much of the report,
orders and proceedings of this cause as shall show
such condemnation, and shall record ·and index the same in
compliance \vith the statute directing the same. Such indexing to be in the names of the condemnees as grantors and
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of the State 1-Iigh\vay Commissioner of Virginia and the
Corrunonwealth of Virginia as grantees.
It is further ordered that the State Highway Commissioner
of Virginia pay to the Clerk of this Court on behalf of the
condeinnees the total award of the Commissioners, less $6,000.00 as aforesaid, to-vvit, $24,750.00, less $12,655.00 previously withdrawn by the condemnees, less $6,000.00, which
is $6,095.00, with interest at the rate of five per centum (5%)
per annum on the said sn1n of $6,095.00, this being the excess
of the award over the a1nount represented by the aforesaid
judgn1ent of the Court and previously paid herein, from March
25, 1964. It is further ordered that the Clerk of this Court
deposit in the Peninsula Bank and Trust Cmnpany, Williamsburg, Virginia, to the credit of this Court in this cause, the
voucher of the Cominon,vealth of Virginia, for said $6,095.00,
together with interest as aforesaid until paid, representing the
judgment mentioned, and taking a certificate of deposit therefor and to file the same with the papers in this cause. It is
further ordered that the said payment by the State Highway Commissioner in the manner aforesaid, be confirmed as
paYJnent of said stun into Court, and that said sum of money
be held by the said bank subject to the further order of the
Court in this cause.
It is further ordered that the State llighway Commissioner
of Virginia shall pay the costs of this proceeding, including
the fee for recording and indexing, as hereinbefore in this
order directed.
The description of the land, title to \vhich is hereby vested
in the Cmnn1onwealth of Virginia in this proceedpage 27 ~ ing, is described in the petition and exhibits there'vith filed, as follo\vs:
Being as shown on Sheets 9, 3 and 4 of the plans to be
used for Route 60, State liighway Project 0060-047-101-RW202 and 203, and lying on both sides of the eastbound lane
centerline and adjacent to the existing soutlnvest right of
way line of present Route 60 from the lands of Alma Trosvig
and Clara Trosvig at approximate Station 419+58 to the
lands of the W. G. Farthing Estate at approximate Station
440+85, and containing 6.43 acres, n1ore or less, land; together \vith the permanent right arid easement to use the
additional area shown as being required for the proper
execution and maintenance of outfall ditch opposite approximate Station 427 75; and being a part of the same land
acquired by the landowner from H. L. Young and Virgie
M. Young by deed dated April 30, 1958, and recorded in

+
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Deed Book 64, page 360, in the office of the Clerk of the
Circuit Court of James City County.
TO ALL OF WI-IICH THE CONDEMNEES DULY EXCEPTED.
Entered this 13th day of February, 1967.
ROBT. T. ARMISTEAD, Judge
I ask for this :
RUSSELL M:. CARNEAL

Seen and objected to:
HERBERT V. KELLY, p.d .
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NOTICE OF APPEAL AND
ASSIGNMENT OF ERROR
To tlw Clerk of the Circuit Court for the County of James
City and City of Williamsburg:
Counsel for Jack L. Massie and Virginia M. Massie, defendants-condemnees in the above styled cause in the Circuit Court for the County of James City and City of Williamsburg, hereby gives notice of appeal from the order entered
in this cause on the 13th day of February, 1967, and sets
forth the follo,ving assignment of error:
1. That the Court erred in putting the said defendantscondmnnees on terms to take an amount less than the a'vard
of the C01nmissioners in this cause and in remitting $6,000.00
of the award made by the said Cornmissioners.
JACK: L. MASSIE and
VIRGINIA M. MASSIE
By HERBERT V. KELLY
Of Counsel

•
Filed 4/5/67.

•

•

•

•

J. C. CLOTHIER, Clerk

Jack L.

~lassie,

et al. v. State H wy. Comm. of Va.
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NOTICE

•
TO: Russell M. Carneal
Counsel for State Highway Com1nissioner of Virginia
124 North Henrv Street
Williamsburg, Virginia

PLEASE TAKE NOTICE that on the lOtl1 day of Apri1, .
1967, at 10 :00 o'clock a.m. or as soon thereafter as may be
heard in the Circuit Court for tl1e County of ,Jantes CitY
and City of \Villian1sburg, the lmdersigned 'vil1 tender
the Honorable Robert T. Ar1nistead, JudgP of said Court,
Narrative Statement of Incidents of Trial and Oral TestiInony, copy of which is attacl1ed hereto, and will respectfully
ask the said Court to certify same as a trnP narratiYe eopy
of such testimony.

to

JACK L. MASSIE and
VIRGINIA M. ~fASSII~

Bv HERBERT V. KELLY
··
Of Counsel
We hereby accept due and timely service of tl1e above
RUSSELL

Notice.

•
Filed 4jl0j67.

•

•

~f.

CARNEAL
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NARRATIVE STATEMENT OF INCIDENTS
OF TRIAL AND ORAL TESTIMOJ\TY

I.
The case came on to be heard and the Com1nission was
impaneled at 10 :00 o'clock A.l\L on the 17th day of December,
1965, and the Commissioners having been duly sworn, the
Court did read the instructions unto the Co1n1nissioners and
made such explanation thereof as the Court felt appropriate
. and there were no objections to the instructions of the Court.

II.
Oral Testimony a.nd Incidents of Tria./
Follo,ving the above, the State Highway Cmntnissioner of
Virginia called his first witness:
1. Mr. 1\L H. Culbertson, State ]fighway Right of Way
Engineer, who introduced the State plans for the site of the
high,vay consisting of three sheets which were numbered C-1,
C-2 and C-3. The witness testified on direct examination that
the State 'vas taking a strip of land which was 110 feet at
its narro,vest point and 165 feet at its widest point fronting
on the road toward Norge and, in addition, was taking a
ditch easement which was 490 feet bv 10 feet. At the north
property line the strip is 110 feet. There is a crossover before the north property line and another crossover toward
the south property line. The property being taken fronts on
the existing right of way 2135 feet and the fee simple take
contains 6.43 acres 'vith the ditch easetnent containing 0.11
acres. In regard to the grade of the road, there is
page 32 ~ a change in relation to the existing ground level,
as follows: At the south property line, it remains
the same but rises to a 2-foot point then goes back to the
level of the road. The land is rolling. At Station 425 the
road is 4 feet higher. At the entrance to the property the
grade is 2 feet lower. The lowest cut is 10 feet. At this point,
a plat 1nade by the \Vitness was introduced as ]~xhibit C-4;
the witness stated that the frontage as shown on the plat
was to scale but the rear part of the property was not to
scale and 'vas drawn to depict the entire property owned by
the condemnees.
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On cross examination, the 'vitness described the ditch
easement and explained the drainage plan; he further stated
that the ditch is not as long as the easement. He stated that
there is a double line of trees along the entranee of which
four trees are in the right-of-way taken.
The Commissioners then went upon the property at which
time they 'valked along the front of the property and then
'valked along the ditch ease1nent to its termination point;
returning to the Court at 11 :10 o'clock A.:~L
1\'Ir. l\L H. Culbertson, after testifying as to his experience
in appraising property, testified on behalf of the State Highway Commissioner, stating that the tract of land contained
468 acres, that it was rural except for the frontage and a
home site which he valued at $2,000.00 per acre for the highland. He valued the home site at $3,000.00 an acre. He
valued the lo"r frontage at $1.,000.00 per acre. He valued the
cultivated land at $300.00 per acre and the pasture at $100.00
per acre. His itemized testimony is as follo,vs:
Land
Improvements
Fencing
Landscaping

$ 103,172.00
65,000.00
3,000.00
1,000.00
$ 172,172.00

The land taken by the State Highway is 6.43 acres of which
5.35 acres is highland at $2,000.00 per acre, valued at ·$10,700.00; 1.08 acres is low, valued at $1,000.00 per acre or
$1,080.00. The easement is 300 feet long consisting of 0. 7
acre is value at $100.00 per acre, or $70.00. The
page 33 ~ ren1ainder consisting of 0.4 acre is valued at $12.00.
Sixteen rods of fence is valued at $48.00. The
landscaping consists of four magnolias valued at $50.00 each,
and seven crepe myrtles valued at $20.00 each. lie concluded
that the total value of the take 'vas $12,250.00 and that damage to the remaining property 'vas $500.00, making a total
of $12,750.00; this value was as of 1\'Iarch, 1964, the date of
taking.
He based his opinion upon the follo,ving comparable sales:
Hughes to Denton @ $1500 l)er acre;
Smith to Lee@ $2,000 per acre;
Dryden to Wilson, 0.33 acre @ $750;
Dryden to Hertzler Brothers @ $730 per acre;
Taylor to Van Driem @ $1400 per acre;
Dozier to Scruggs @ $200 per acre ; and
Hughes to Barnett@ $435 per acre.
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He testified that a deed of trust following the Barnett deed
established a price for the release of portions of the property.
On cross examination, he explained that he was employed
by the State as a Right of Vlay Engineer and handled appraisals and estimates. He is a member of the American
Institute of Appraisers and has attended schools at University
of .Virginia and University of Georgia. In his opinion, the
highest and best use of the property was not commercial
because it was not close enough to Williamsburg and the fact
that there was over 2,000 feet of frontage available. He
pointed out the lo'v land on the State plat and defined it in
relation to the new road. He pointed out the elevation in
relation to constructing a building and stated that there was
a 2¥2 foot drop in 87 feet. In his opinion, the water drains
as it did before the take and the problein of drainage existed
prior to construction of the road.
Over the objection and exception of counsel for the State
Highway C01nmissioner,. he testified that because of the drainage easement, the property in the area of the drainage easement could not be developed like the comparable properties
he had referred in direct testimony.
He stated that in his opinion the frontage was not comparable to the property in the Benson to Maloney transaction
which was purchased at $4200 per acre, this being a purchase
by an existing business of adjoining land for the purpose of
expanding the parking for said existing business.
At this point, the State Highway Commissioner
rests.
page 34 ~ 2. Mr. R. Owen Latham, after testifying as to
his experience in appraising property, testified on
behalf of the condemnees, stating that 6.43 acres was being
taken, that there \Vas 2100 feet of road frontage, and that
in his opinion, the best use of the property \Vas light commercial use which 'vonld not entail a lot of grading. He
testified that he appraised not the whole tract of land but
just the frontage of 6.43 acres and 2100 feet of road frontage.
He then gave his evaluations as follo,vs:
Land value before taking;
6.43 acres @ $4000 or 2100' road frontage
(average depth 150') @ $122.50
Less credit for 2100' existing road front
@ $61.25 (50%)

$12,862.50

Net value of land (taking)

$12,862.50

$25,725.00

Jack L. Massie, et al. v. State Hwy. Comm. of Va.
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Value of residue (South of Driveway)
1150' road frontage (average depth 350')
9.145 acres@ $4000
$36,580.00
.Area damages by easement and flooding
4.5 acres @ $3000 (75%)
13,500.00
Remaining area damages
9,300.00
4.65 acres .A $2000 (50%)
Total land Damages
$22,800.00
35,662.50
1,400.00

Land Taking and Damages
4 Magnolia Trees @ $350.00

37,062.50
900' Wire Fence
90 Fence Posts
L~bor~ days

$99.00
112.50
40.00
$251.50

The 'vitness then testified as to the comparable sales which
he had used which were as follows: 1959-Lillian Canady-Henry D. Parker
13,121 square feet or 3/10 acres for $1000 or @ $3500
per acre
Book 71, page 197.
1962-Elmer Benson-James Maloney
48/100 acre for $2000 or@ $4100 per acre
Book 85, page 589
1963-Benjamin Scott-Denton Dairy Products
1 acre---$3000
Book 91, page 610
1965-Reed W. DaVault-Gordon Bros. and Summit Enterprises
30 acres for $125,000 or $4200 per acre or 583' road
frontage
@ $215 per foot
Book 99, pages 208 and 211
page 35

~

The witness then produced a plat of the property which had been marked by the 'vitness to indicate various degrees of damage in various acres of frontage
not exceeding 300 feet depth; thereupon, counsel for the State
objected to the plat unless the witness was qualified as an
engineer. The Court admitted the plat as Condemnees Ex-
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hibit M-1, stating that the objection was to the weight and
not to the admissibility.
On cross examination, he stated that he had spent a week
appraising this property and that his evaluation was as of the
13th of December, 1965; whereupon, counsel for the State
Highway Commissioner made a motion to strike his testiInony. The Court permitted counsel for the condemnees to
re-examine the 'vitness on this point. He then stated that he
first made this appraisal one year ago and his values are as
of 1964 and 1965. The Court overruled the objection of
counsel for the State Highway Commissioner 'vho stated an
exception. The witness stated that the new highway, in his
opinion, did not enhance the value of the property. He did
not appraise the whole tract of land and in his opinion land
300 feet or more from the road had no bearing on it. He
stated that the DeVault property was 2.8 miles from the
Massie property and therefore 2.8 miles closer to Williamsburg and that he was aware that after construction of the
road, Mr. Massie had more road frontage on a dual highway
then he formerly had on a two-lane road. He stated that the
take did not damage the northern end of the property and
that he did not value anything but to a depth of 300 feet. He
admitted the sales listed above except the sale from Benson
to Maloney 'vere not comparable to the property in question
because of the difference in area and location.
In reply to a question from the Court, he stated that he
understood the land absorbed the water before the ditch was
built, but he had no direct knowledge thereof. lie pointed out
that there were no crossovers between boundary lines of the
Massie property but that crossovers did exist at the northerly
and southerly boundaries of the Massie property.
3. Mr. Jack L. 1\tiassie, testifying on his own behalf, stated
that water stood in the area before construction and flowed
in the general direction of the ditch easement and that water
collected at the end of the ditch but he could not testify that
this 'vas caused either by the "take" or construction
page 36 ~ of the highway; and he further testified that the
ditch had been constructed by him on his property
as contractor for the I-Iighway Department under plans furnished by the Highway Departn1ent.
At this point, the condemnees rest.
The matter 'vas then argued by counsel and the Commissioners retired and after considering the matter, returned and
made an a'vard in accordancP- with the records of the Court.

Jack L. Massie, et al. v. State ;IIwy. Comm. of Va.
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I, ROBERT T. ARMISTEAD, Judge of the
Circuit Court for the City of Williamsburg and
James City County, who presided over the proceedings in the
foregoing case tried in my said Court on December 17, 1965,
do hereby certify that the foregoing Narrative Statement
of Incidents of Trial and Oral Testimony is an accurate
account of the evidence and incidents of the trial and properly
presents the proceedings and evidence of this case.
Given under my hand this 19th day of April, 1967.
ROBERT T. ARMISTEAD, Judge
Seen and agreed to :
RUSSELL M. CARNEAL, p.q.
IIERBERT V. KELLY, p.d.
Tendered 4/10/67.
ROBERT T. ARMISTEAD

A Copy-Teste:
Howard G. Turner, Clerk.
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