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MOTIOR FOR JUDGMENT

COMES NOW the plaintiff, Virginia Hinchey, and moves for judgment
against the defendants, Neal A. Ogden and Donald Henderson, jointly and
severally, on the grounds and in the amount as hereinafter set forth:

1. On the 15th day of April, 1979, defendant Donald Henderson
was operating an automobile, owned by him, in a westerly direction on the
Norfolk-Virginia Beach Expressway near the Toll Plaza located on the Toll
Road near the Rosemont Road Exit, in the City of Virginia Beach, Virginia.

2. At that time the plaintiff was the passenger on a motorcycle
traveling in an easterly direction on the Norfolk-Virginia Beach Expressway

3. At that time and place it was the duty of defendant Donald
Henderson, to operate his vehicle with reasonable care and due regard for otherp
using the said roadway.

4, Notwithstanding said duties, defendant, Donald Henderson, did theP
and there so carelessly, recklessly and negligently operate his automobile
so that it collided with the plaintiff with great force and violence.
Defendant was negligent in that he

(a) failed to maintain his vehicle in the proper

lanes of travel, in that, he crossed into the east bound

lane while heading in a westerly direction, after passing

through the Toll Plaza located on the Toll Road.

-

01



(b) and, traveled a distance of approximately one

mile in the center lane of the three lane east bound side,

and struck the plaintiff.

4. At that time and place it was the duty of Neal A. Ogden,
Superintendent of the Norfolk-Virginia Beach Expressway to protect the users
of the Toll Road from unsafe conditions and to insure against unreasonable
risks.

S. Nothwithstanding said duties, defendant, Neal A. Ogden, permitted
an inadequate lane dividing system to be maintained in a carelessly, recklessly
and grossly negligent manner. Defendant, Neal A. Ogden, was grossly negligent
in that he

(a) was on actual notice of the unsafe and

inadequate condition of the lane dividing system then in

existence at the Toll Plaza on the Norfolk-Virginia Beach

Expressway; and

(b) failed to correct the said unsafe and inadequate
lane dividing system; and
(¢) failed to warn travelers on the limited

access Toll Road of the danger of the unsafe and inadequate

lane dividing system.

6. As a direct and proximate result thereof, plaintiff was caused to
sustain serious and permanent injuries, has been prevented from transacting
her business, has suffered and will continue to suffer great pain of body and
mind; has sustained permanent disability, deformity and loss of earning
capacity; and has incurred and will incur in the future hospital, doctors'
and related bills in an effort to be cured of said injuries.

WHEREFORE, plaintiff demands judgment against the defendants,

Neal A. Ogden, Superintendent of the Norfolk-Virginia Beach Expressway and
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Donald Henderson, jointly and severally, in the sum of ONE MILLION FIVE
HUNDRED THOUSAND AND NO/100 DOLLARS ($1,500,000.00), and his costs in this
behalf expended.

VIRGINIA HINCHEY

By"=zz::*"’?;:§;222122;=:=;_121L.__.
0£” Counsel '

Moody E. Stallings, Jr., p.q.
HANSON AND STALLINGS

2902 Arctic Avenue

Post Office Box 269

Virginia Beach, Virginia 23458
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ORDER

THIS DAY came the parties plaintiff and defendants, by
ansel, to be heard upon the motion to dismiss filed herein as
» the defendant, Neal A. Ogden, to be heard in conjunction with
milar motions to dismiss filed in the cases of William H. Patterson
Norfolk-Virginia Beach Expressway, Neal A. Ogden, and Donald
:nderson, Law No. L-9380, and Kenneth Garbe v. Neal A. Ogden and
>rfolk-Virginia Beach Expressway, Law No. L-8127.

L)

Upon consideration whereof, it appearing to the Court
rat the plaintiff, Virginia Hinchey, has brought Lhis action
2eking damages for personal injuries sustained when the motorcycle
pon which she was a passenger wasjstruck by a vehicle traveling
est in an eastbound lane on the Norfolk-Virginia Beach Expressway,
state highway facility owned by the Commonwealth of Virginia and
perated by the State Highway Commission, and that the defendant
eal A. Ogden, superintendent of the Norfolk-virgiﬁia Beach Express-
ay, who is alleged to have been negligent in the éontrol, operation,
nd maintenance of the said highway facility, havigg moved the Court
o dismiss the case against him on the grounds that the Norfolk-
irginia Beach Expressway is a state highway facility constructed
wned, and operated by the Virginia Department of Highways and
ransportation and that Neal A. Ogden, superintendent of the said
tate nighway facility, is an employee of the Commonwealth of Vir-
inia, who exercises judgment and discretion within the scope of

AN
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his employment, whose acts are the acts of the Commonwealth, and
for which he may not be sued, without the consent of the Common-

vealth.

Wherefore, the Court having heard the arguments of coun- .
sel, reviewed the record, and considered the applicable statutes
and reported cases, as well as the oral testimony and exhibits
introduced by agreement of counsel, is of the opinion tﬁat the
Norfolk=-Virginia Beach Expreséway is a state highway facility,
owned by the Commonwealth of Virginia and operated through the
State Department of Highways and Transportation, ané that Neal
A. Ogden, superintendent of fhe Norfolk~-Virginia Beach Expressway,
is an employee of the Commonwealth of Virginia who é;ercises judg-
ment and discretion in the discharge of an essential governmental
function, whose acts are the.acts of the Commonwealth and he may

not, therefore, be sued for negligence in the performance of his

juties without the consent of the Commonwealth of'Virginia.

It is hereby ADJUDGED and ORDERED that the aforesaid law-
suit be and hereby is DISMISSED with prejudice as to the defendant,

ieal A. Ogden.

A
Enter this Ordep: ,/(./5;;

Y.
&
AT A
Judge
. ask for this: .
s ,» p-d. Acgopv'l;es:ac.l. Curtis Fru, Jias
~ o
jeen and Objected to: By Sonuoii M d Aoy o

%/’%—M@ P-d.
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ASSIGNMENT OF ERROR

1. Dpid the trial Court err in ruling that the defendant, Neal A. Ogden,
was an employee of the Commonwealth of Virginia and was thereby protected from

suit by the doctrine of Sovereign Immunity?
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VIRGINIA: 1IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

KENNETR J. GARBE, )
Plaintiff, )
) AT LAW
v )
) No. L-8127.
NEAL A. OGDEN, et al, )
Defendants. )

Stenographic transcript of the testimony introduced
and proceedings had upon the trial of the above-entitled
cause in said court on March 14, 1980, before the Honorable

Philip L. Russo, Judge of said court.

APPEARANCES: Messrs. Hanson and Stallings
(Mr. Edward Hanson, Mr. Moody E.
Stallings, Jr.), attorneys for the
plaintiff.

Messrs. White, Reynolds, Smith and

Winters (Mr. Douglas B. Smith),
attorneys for the defendants.

>

4] B rl
Nanu. liraham & Associates
REGISTERED PROFESSIONAL REPORTERS
VIRGINIA BEACH AND AC C. VIRGINIA
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" ITNESS DIRECT CROSS REDIRECT RECROSS
Yiates, R. D. 4 6

Yates, R. D. (Rec.) 18 19
EXHIBIT DESCRIPTION PAGE
Plaintiff's Exhibit 1 ! Document pertaining to 8

toll revenue bonds,
Series 1965

L3 .
Donu, Grasham & Associates
REGISTERED PROFESSIONAL REPORTERS
VIRGINIA BEACH AND ACCOMAC, VIRGINIA
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(The following took place in chambers:)

THE COURT: All right. Now, Mr. Smith,
you filed a motion to dismiss on behalf of the
Commonwealth of Virginia. Now, the two defendants
in this suit are Neal A. Ogden -- And it's my
understanding that you're not asking that it be
dismissed against Mr. Ogden. You're asking that
it be dismissed against the Norfolk-Virginia Beach
Expressway?

MR. SMITH: Yes.

THE COURT: Don't you still -- You're
pleading Commonwealth of Virginia by Douglas B.
Smith?

MR. SMITH: Well, Your Honor, I‘m going to
offer evidence there is no such legal entity as
the Norfolk-Virginia Beach Expressway.

MR. STALLINGS: Your Honor --

MR. SMITHQ And I don't want him saying,
"Commonwealth of Virginia trading as'", or doing
something like that.

MR. STALLINGS: Your Honor, he's answered
the Commonwealth of Virginia. This whole. argument
is going to be that I'm not suing the Commonwealth
of Virginia. I'm suing the Norfolk-Virginia Beach

Expressway, not Neal A. Ogden. He's got to

Donn, Graham 8 Assaociates
REGISTERED PROFESSIONAL REPORTERS
VIRGINIA BEACH AND ACCOMAC. VIRGINIA
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represent one or the other.

If he wants to say

I'm representing the Expressway, that's fine.

MR. SMITH

: If he wants me to say I'm

representing the Expressway, okay, but there is

no such thing.

MR. STALLINGS:

to argue about.
THE COURT

somebody answere

: All .right. Let's see.

d for Mr. Ogden?

MR. SMITH: Yes.

THE COURT: Did you?

MR. SMITH: I am.

THE COURT: Okay.

MR. SMITH: Okay.
ceee=000===nax

That's what we're going

Has

Donn, Graham & Associates
REGISTERED PROFESSIONAL REPOARTERS

VIRGINIA

OEACH AND Accﬁ. VIRGINIA
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R. D. YATES, called as a witness on behalf of the

defendants, having been first duly sworn, was examined and

testified as follows:
DIRECT EXAMINATION

BY MR. SMITH:
| Q Mr. Yates, would you please tell the Court
your name and address, sir.

A My name is R. D. Yates. My address is
22 Malbon Avenue, Newport News, Virginia. .

Q Where do you work, kKr. Yates?

A I work for the Virginia Department of
Highways and Transportation. I'm in charge of the tunnels
and tolls facilities section of the Highway Department with
offices in Hampton.

Q You're in charge of what?

A Tunnels and tolls facilities section of the
Highway Department.

Q Okay. Just generally speaking, what do your
duties entail? What is your position with the Highway
Department? What do you do?

A This involves primarily the maintenance and
operations of what is known as the tunnels and tolls

facilities which encompasses the Coleman Bridge, the James

Donn, Graham & Associates
REGISTERED PROFESSIONAL REPOARTERS
YIRGINIA B8EACH AND ACCOMAC. VIRGINIA
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R. Di_Yates - Direct 5

River Bridge, the Hampton Roads Tunnels, the Norfolk-Virginia
Beach Toll Road, and Eliéabeth River Tunnels.

Q Are you familiar with the Norfolk-Virginia
Beach Expressway?

A Yes.-

Q Who owns and operates the Norfolk-Virginia
Beach Expressway?

A The Department of Highways and Transportation.

Q Under what authority was the Virginia
Department -- Excuse me -- was the Norfolk-Virginia Beach
Expressway constructed?

A This was constructed under the authority
of the Revenue Bond Act, Article 5, from the State Code.

MR. SMITH: Your Honor, for your information,

this is Section 33.1-267 of the Code.

BY MR. SMITH:

Q And what did that Bond Act provide as far as
the construction of the Norfolk-Virginia Beach Expressway
is concerned?

A Well, this Act provided for the selling of
bonds, in simple language, to finance and operate the toll
road -- the operations and maintenance of toll roads.

Q Okay. And this was done directly by the

State of Virginia through the Department of Highways?

Donn, Graham & Assnciates
REGISTERED PROFESSIONAL REPORTERS
VIRGINIA BEACH AND ACCOMAiﬂRGINIA




_R. D. Yates - Direct _

A Right, through the Department of Highways.

Q It was not done through a special commission
like the Elizabeth River Tunnel Commission or the
Hampton Roads Tunnel Commission?

A No, sir.

Q Aﬁd the toll road has always been owned by
the Commonwealth of Virginia and operated by the Commonwealthg

!

of Virginia?

A Correct.
Q And is presently so?
A Presently so.

MR. SMITH: That is all I have.
MR. STALLINGS: ‘:May I see that, please?

CROSS-EXAMINATION

BY MR. STALLINGS:
Q Mr. Yates, are you familiar with -- Well, I'll
have to pull it out since you don't have it here.

Are:you familiar with the statute under the
same section which says that the Commonwealth of Virginia
will not indemnify or back the bonds sold on the Expressway?

A I'm not familiar with that portion of it.
Q Are you familiar with the fact that the

Expressway is independently insured for liability?

-t b — e e c———— e —

i ] 3
lloun, Graham & Assuciales
REGISTERED PROFESSIONAL REPORTERS
VIRGINIA BEACH AND Accaii VIRGINIA



R. D. Yates - Cross 7

e - - + mmme. —— —— - ——

A Yes.
Q Will you tell me is Interstate --

MR. SMITH: Wait a minute. Hold it.

MR. STALLINGS: Sir?

MR. SMITH: He's -- Okay.

MR. STALLINGS: Yes, it is independently
insured.

MR. SMITH: 1It's not. The Department of
Highways 1is independently insured.

MR. STALLINGS: I asked him, sir. !

MR. SMITH: Okay. If he knows. You're asking ;
something he doesn't know.

THE COURT: ' Well, let's find out what he

knows, if he knows.

BY MR. STALLINGS:

Q Can you tell me if Interstate 264 is
independently insured?

A Not that I know of. I have nothing to do
with Interstate 264.

Q Well, maybe then you can tell'me why it is
necessary -- Well, how about Highway ©58? Highway. 58 -- Is
that independently insured?

A Not that I know of.

Q Will you tell me the necessity of putting a

— v —— - - - - . e - ————— ge——— v 5.

Donn, Graham & Assuvtiates
REGISTERED PROFESSIONAL REPLORTERS
VIRGINIA BEACH AND ACCOMAd_ NGINIA
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liability insurance policy on the Norfolk-Virginia Beach

R. D. Yates - Cross

Expressway and not Route 1587

A

Well, the bond indenture requires that certain

amounts of insurance for various things be carried on any

toll facility.

Q
A

1965.

Q-

Can you identify this document?

This concerns the toll revenue bonds, Series

Okay, sir. Now, I ask you if you would

look down here on this last paragraph, and would you read

the last paragraph to the Court, please.

A

revenues of the toll road as provided in the trust indenture.

"The bonds are payable from tolls and other

The faith and credit of the State of Virginia-not pledged

thereto.”

MR. STALLINGS: Your Honor, I would move

to introduce this as Plaintiff's Exhibit 1.

.MR. SMITH: I have no objection.

(Marked and received by the Court as

Plaintiff's Exhibit 1.)

THE COURT: Okay. You can go ahead.
MR. STALLINGS: Thank you, sir.

BY MR. STALLINGS:

Q

Does your function include anything to do

with

Donun, Graham & Assuciates
REGISTERED PROFESSIONAL REPOMTERS
VIRGINIA BEACH AND ACCTg. VIRGINIA
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R. D. Yates -~ Cross

the Chesapneake Bay Bridge Tunnel?
A No, we have nothing to do with the Chesapeake

Bay Bridge-Tunnel. It is operated by a Commission.

Q Set up by the Highway Department?

A Not the Highway Department.

Q Independent of the Highway Department?

A Independent of the Highway Department.

Q On the Coleman Bridge and the James River

Bridge -- Do you know if they have independent insurance
policies?

A I'm not sure. I wasn't there when they were
still under tolls. See, the tolls came off of those the
same time they came off of the Hampton Roads Bridge Tunnel
on June 3, 1976,

Q There are still tolls on the Elizabeth

River Tunnels?

A It is still a toll facility, and the bonds

have not all been retired.

Q Not all retired?
A Right.
Q And would you tell me that once the bonds

are retired on the Virginia Beach Toll Road, the statute

does require and it would be the Highway Department’'s

responsibility to stop the toll collection; is that correct?

A That is correct.

Donn, Graham & Associates
REGISTERED PROFESSICNAL REPORTERS
VIRGINIA BEACH AND ACCOMAC. VIRGINMIA
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R. D. Yates - Cross 10

Q Do you know if, in fact, that retirement is
ahead of schedule or behind schedule?

A At this time, that is ahead of schedule.

Q All right, sir. Now, concerning the paying
of the interest and the retirement of the bonds and the
operating expenditure of the toll road, it's my understanding -
that the toll road has an operating budget somewhere around |
a million dollars per year. I don't know how familiar you
are with those figures.

A That's close.

Q Isn't it a fair statement that operating

expenses are paid from the revenues collected from the

toll road?
A That is correct.
Q So at this time the Commonwealth of Virginia

and the State Treasury is not _receiving any proceeds £rem
the toll road?
A No.

Q And will not until the tolls are lifted; is

that correct?

A That is correct.
Q Until the bonds are retired?
A Well, right. Correct.

MR. STALLINGS: Okay, sir. Thank you, sir.
That's all I have.

Donn, Graham & Assuciales
REGISTENRED PROFESSIONAL REPORTERS
VIRGINIA BEAGH AND ACQOMAC. VIRGINIA
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R. D. Yates - Cross 11

MR. SMITH: I have no further questions,
Your Honor.

THE COURT: What section of the code did you
point out, Doug?

MR. SMITH: Section 33.1-267.

THE COURT: Has somebody got mine?

MR. STALLINGS: Oh, yes, sir. I pulled it
and never got into it.

THE COURT: 1Is it in the main part or the
pocket part? .

MR. STALLINGS: The main part, I believe,
Your Honor.

MR. SMITH: I am sure it is.

THE COURT: Well, 267 and following. '

MR. SMITH: Oh, I'm sorry. You're right.
Actually, the toll road is set out under Paragraph
(k), "Definitions" there.

THE COURT: "The Norfolk-Virginia Beach
Highway, extending from a point in the vicinity of
the intersection of interstate route sixty-four and
primary route fifty-eight at Norfolk to some
feasible point between Londonbridge and primary
route sixty; however, the project authorizedkby
this subsection shall not be coupled or united with

any other project or projects for the purpose of

A ] J .
Donn, Grahain & Assuciates
REGISTERED PROFESSIOMAL REPORTERS
VIRGINIA BEACH AND Accogc. VIRGINIA
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4

14

11

13

19

3

financing its construction and operation." .

MR. SMITH: That's.what brings it under that
toll act, and then the next section goes into the
powers of the State Highway Commission to build,
maintain, and so forth. That's 269.

Thére is a Section (2) that raises the issue
of the document'that he put into evidence.

THE COURT: Now, it's your position that the
facility is owned by the State Highway Commission?

MR. SMITH: Yes, sir. Just like I had a
case recently where they sued the State Highway
Department concerning an accident some truck was
involved in. It's really Commonwealth of Virginia.

THE COURT: I'm not saying it's not. I'm
just inquiring.

MR. SMITH: VWell, this impowers the State
Highway Commission to build the Norfolk-Virginia
Beach Expressway and tells them what to do and how

to issue bonds and whatever.

12

ce am mama - - . v — e

. THE COURT: 'Well, Paragraph (1) says, "Acquire

by purchase or condemnation," so that would indicate

that it doesn't own it yet, wouldn't it, if it's

got the power to acquire it or the power to purchase

it, either to acquire by purchase or condemnation?

MR. SMITH: It gives them the power to acquire

Donn, Grabam & Associates
REGISTERED PROFESSIONAL REPOATERS
VIRGINIA BEACH AND ACCOMAC., VIRGINIA
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1

12

18

14

13

18

134

13

any one or more of those projects which are listed

over in the foregoing one, the 268.

- - THE COURT: All right. Well, that's right,

but wouldn't that indicate --

MR. SMITH: Issue bonds and collect tolls.

THE COURT: Wouldn't that indicate if they've

got the power to acquire either by condemnation or

purchase that they don't own it now?

MR. SMITH: 1If they don't, it wouldn't be

there.

THE COURT: I'm just asking you.
MR. SMITH: No, this statute simply gives the
State Highway Department power to build the toll road.

Simple as that. It spells out the various ones.

See, it covers .different ones here:

River Bridge, James. River Bridge -- It covers them ’

all. LR

Rappahannock

THE COURT: But all the way through, Doug --

Take 33.1-270. It says, "The Commission shall acquire

or. construct, as the case may be, under the provisions

of this article, each of the projects included in

the undertaking, at the earliest dates', so on and

so forth. Then it goes on to 271, "Purchase of

Projects: The Commission may acquire by purchase,

whenever it shall deem such purchase expedient, any

Oonn, Graham & Associates
REGISTERED PROFESSIONAL REPORTERS
VIRGINIA BEACH AND ACCOMAC. VIRGINIA
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of the projects set forth in subsection (2) of
33.1-268" -- which includes the toll facility --
"upon such terms and at such prices as may be
reasonable and can be agreed upon between the
Commission and the owner thereof."

MR. SMITH: Well, I think here again yqu're
referring to, like, the Elizabeth River Tunnel
Commission, Your Honor. They acquired -- The
State of Virginia acquired the Elizabeth River --
the tunnel and so forth from the Elizabeth River
Tunnel Commission, and that's what they're referring
to there. i

THE COURT: 1Is the Elizabeth River Tunnel-
Commission listed under 33.1-2687? L g

MR. SMITH: 1I'm not sure.

THE COURT: Looks to me like that thing
may be neither fish nor fowl.

MR. STALLINGS: Your Honor, there's another
whole issue right in that code which provides that
the state -- The state has no 1liability whatsoever
on the bonds that have been sold, so if you want
to be technical as to the ownership at this time,
the ownership is in the bondholders. They're the
people who own the road until the bonds are retired.

The state will then, as the code gives them the

e s -4 ——— 1t ———— - —

Donw, Graham & Assnciates
REGISTERED PROFESSIONAL REPORTERS
VIRGINIA BEACH AND ACCOMAGC. VIRGINIA
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authority to do so -- It will then acquire it. It
will then be the state's animal, and the tolls will
fall off.

THE COURT: Doug, you say that -- Now you
say that 33.1-271 which is titled '"Purchase of
Projects" -- And you say that that applies to the
Elizabeth River -- That isn't even mentioned?

MR. SMITH: I know. It --

THE COURT: Well, show me something else in
there that it applies to; that you say it applies to.

MR. STALLINGS: Okay. Hampton Roads Bridge
Tunnel.

MR. SMITH: That was operated by a commission,
built by a commission such as -- or created by the
legislature. See, there was never a Hampton --
Excuse me. . There was never a Norfolk-Virginia Beach
Expressway Commission, and he can't show it, and
that's what I was trying to establish here. There
was never a commission set up such as the
Norfolk-Virginia Beach Expressway Commission.

THE COURT: Can you tell me why?

MR. SMITH: Because the State of Virginia is
the one who actually built the toll road.

MR.. STALLINGS: The State of Virginia didn't

put a nickel into this.. I'm suing the bondholders.

Donn, Graham & Associates
REGISTERED PROFESSIONAL REPORTERS
VIRGINIA BEACH AND ACCOMAC. 23mu
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I'm suing the toll road. 1I'll worry about collecting
it once I get my judgment.

Your Homor, if we can get back to the
legislative intent of why it was done that way, it's
the old Harry Byrd philosophy of pay as you go. The
state didn't want to shell out, so they sold the
bonds, and the state cannot pick up the options
until the construction and the obligation of it is
paid for; then the tolls come off and it becomes
the state's toll road.

MR. SMITH: Your Honor, there is one other
thing Mr. Yates has brought to my attention. The
State of Virginia purchased the James River Bridge
from private interests. In other words, the James
River Bridge was apparently owned by private interests.

MR. STALLINGS: What is the difference in
private interests and bondholders who hold the bonds?

THE COURT: Yes.

MR. SMITH: What's the difference between the
bondholders and a mortgage? Are you going to say
you can sue all the mortgage companies because someone
has a mortgage on something?

THE COURT: But I think from what you all have
told me and it's very limited at this point --1I

think that there is a good question as to who

Doun, Graham & .\ssaciates
REGISTERED PROFESSIONAL REPORTENS
VIRGINIA BEACH AND ACIOMAC. YIRGIN:A
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17

does own -- at this point as to who owns the
facilities.

It goes on to say in 33.1-272, 'Condemnation
of Projects and Property. The Commission, whenever
a reasonable price cannot be agreed upon or whenever
the owner is legally incapacitated or is absent or
is unable to convey valid title or is ﬁnknown, may
acquire by condemnation a project or projects
contemplated by 33.1-271", and that goes on back
and refers to 33.1-268, subsection (2), and so
on and so forth.

I think there is a real good question about
who does own the thing at this time, but the Highway
Department. has not elected to-take it over yet.

MR. SMITH: The Highway Department -- Mé.

Yates is an employee of the Highway Department.

Excuse me.

000

Dann, Graham & Associates
REGISTERED PROFZEISIONAL REPORTERS
VIRGINIA QOEACH AND ACCOMAC. VIRGINMNIA
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R. D. YATES, recalled as a witness on behalf of

the defendants, having been previously sworn, resumed the

stand, was examined and testified as follows:

DIRECT EXAMINATION (Rec.)

3Y MR. SMITH:
Q Mr. Yates, who do you work for and who

pays you? :
A I work for the Virginia Department of é

Highways and Transportation and am paid -- My salary is

paid by the Virginia Department of Highways.

Q Who does Mr. Ogden work for?:

A He 'also works for the Virginia Department of ;
Highways. ' '

Q Who pays the salaries of the thirty or forty

emplovees of the Norfolk-Virginia Beach Toll Road? Who
pays the salaries of those.people?
A Well, the actual salaries of the employees
are paid out of the bond money.
MR.' STALLINGS: That's my answer.
THE WITNESS: They're paid out of the
bond indenture or the proceeds of the sale of

tickets.

flonn, Graham & Assaciates
REGISTERED PROFIISSIONAL REPOATERS
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R. D. Yates - Cross (Recf)

— — m— e e e s e . —— e ————————
Come - - .. pp—

CROSS-EXAMINATION (Rec.)

STALLINGS:
Q It doesn't come from the State Treasury?
A No.

MR. STALLINGS: Thank you, sir.

Your Honor, I think that to get right to the

meat of this, I've got a case that couldn't be
any more on point, and the real issue is who am I
suing and who, if I get judgment, will the money
come from.

‘In Morris versus Elizabeth River Tunnel

District the Court clearly states that the
construction of sovereign immunity is whether the
money is coming out of the State Treasury. The
state can't have it both ways.:. They can't go out
and spend $40,000 a year on an insurance policy
for liability. They can't have bonds which they

don't back up and-yell when they get sued, scream

sovereign immunity. This case holds that if claims

are not to be paid from the State Treasury, then

there's no sovereign immunity issue. They are being

paid from other sources; a two million dollar

liability insurance policy that is on the

Norfolk-Virginia Beach Expressway and from the bonds

1 3 .
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that are being held by the -- that are now retiring
and paying the operation of the toll road. That is
my source and here's my case, and I ask that the
motion be dismissed.

MR. SMITH: Your Honor, there is onme simple
answer to that. The defendant in that case is the
Elizabeth River Tunnel District and the Elizabeth
River Tunnel Commission, Your Honor, which was a
commission established and set up by state law
especially for the comnstruction, operation and
maintenance of the Elizabeth River Tunnels. It was one
of those state organizations which was set up
especially for that purpose. We do not haﬁe that
in this case, Your Honor.

What we have here, Your Homor, is we have
the State Highway Department under this section
that I've just referred to building the toll road.
Now, I know the point he's making. He's saying,
well, the operation of this is paid for and so
forth by revenue of the people going through it and,
therefore, you get around to sovereign immunity; but
I think Your Honor is well aware that the state
cannot be sued except with its own permission.

Now, more currently, Your Honor, and we've got

to get more current, Your Honor, and a little more

. .
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on point is a case of Lawhorne versus Harlan,

Virginia 214.405. That's a case involving the
University of Virginia Hospital in which it had
a paying patient who went in and was allegedly injured
because of malpractice on the part of one of the |
doctors on the staff, one of the paid employees of
the hospital -« University of Virginia Hospital --
and also because of the allegedly improper procedures
which had been established by the administrative
staff; and they not only held in this case, Your
Honor, that the state was immune, but they held that
immunity extended to the employees in this particular
case.

THE COURT:. ::Is this Mr.. Ogden?

MR. OGDEN::. Yes, sir. .

TBE COURT: Who is your employer?

MR. OGDEN: Virginia Department of Highways ;
. and Transportation.

THE COURT: Virginia Department of Highways
and Transportation?

MR. OGDEN: Yes, sir.

MR. STALLINGS: Your Honor, if I might, calling
an orange an apple doesn't make it an apple. Now,
because he gets his check from the Virginia

department of Highways, that's not where the money

-

B e p—
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-
comes from. The money is coming from the'f311 road.
Do you know -- If I could ask you a question,
Mr. Ogden. Do you know where your check comes from --
Where the money to pay you comes from?
MR. OGDEN: From the collection of tolls.
MR. STALLINGS: Comes from collection of the
toll?
MR. OGDEN: Yes, sir.
MR. SMITH: It is supposed to be self-sustaining.
['11 concede ;hat.
MR. STALLINGS: Then what's the point of :
liability insurance? : ~ 5
MR. SMITH: That is immaterial. |
MR. STALLINGS: 1It's not immaterial because
I'm going after an insurance company. I don't want
one penny from the State -Treasury.
MR. SMITH: The State Highway Department has
a lot of other coverage, too.
MR. STALLINGS: Well, they might get sued
on it.
THE COURT: Only one at a time.
MR. STALLINGS: Your Eonor, why is the
public by the toll road out of its revenues
paying $40,000 a year for a liability policy and

then walk into court and say, '"But you can't sue

] \J I
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us on it anyway because we've got sovereign immunity'"?
THE COURT: What's the rational behind a
church which has charitable immunity which carries
insurance and then the insurance company hides
behind this charitable immunity? They can do it.
MR. STALLINGS: The same reasoning. The
church buys an insurance policy for the same reason
as the toll road. They want to protect their
patrons. The toll road wants to protect the bond-
holders because they know good and well the state
doesn't stand behind it. If I was a sophisticated !
bond buyer, which I'm not, and looked at those :
bonds and saw that the state doesn't back them up --
Suppose Joe Blow sues the toll road. I would want ‘
liability insurance to come in so they wouldn't
grab off the revenue that's supposed to bé paid to
me as a bondholder.. That's what a sophisticated
bondholder would want. That's who I'm suing.
THE COURT: I'h going to put you gentlemen
to work. I'm golng to get you gentlemen to write
me something on it because it's really not clear
to me who owns -- at this point, who owns the
facility. They keep talking about, you know, that
the Highway Commission -- They may acquire by purchase

or by condemnation and all this and that, which

. » L3
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indicates to me at this point that they don't own it.
If they did own it, why would they have to acquire
it?

MR. SMITH: That was a statute passed back
in 1952, Your Honor, when they were contemplating
at that time -- Yes, they were contemplating
acquiring -- Where is that statute anyway?

THE COURT: But if they owned it, why would
they have to acquire it?

MR. SMITH: They're talking about several
different projects.

THE COURT: Well, I understand. Well, why
don't they -- If they wanted to exempt this one,
they could say, "With the exemption of the
Norfolk-Virginia Beach Highway which is already
owned by the Highway Commission, may own,
coastruct”" and so on and éo forth. If they intended
to do that, why didn't they do it?

MR. SMITH: As I read the section, in other
words, this is the Revenue Bond Act. Under the
"Definitions" it sets up and tells them what the
state can do, and among other things, they can
acquire the York River Bridge, the James River
Bridge or the Norfolk-Virginia Beach Expressway.

They had to have the authority before the Highway

c e e - - o m——— e
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Department -- before they could have issued phe
bonds, sold the bonds and built the Expressway.

Now, I'm sure that I can get evidence
in here as to who actually supervised the construction
and so forth. I think we're going back because
it goes back to 1950 some.

THE COURT: I dom't know how I'm going to
rule, but is it fair to allow the Norfolk-Virginia
Beach -- What is it?

MR. STALLINGS: Toll Road.

THE COURT: Norfolk-Virginia Beach Expressway
to come along and not have any commissioners; to have
all of their employees paid out.of the tolls;
nothing coming from the Commonwealth of Virginia;
have everything paid out of the tolls and set them
out and have them on a different footing from the
Elizabeth River Tunnel District? Do you think it
is?

MR. SMITH: I think the state had the option
to do it, and that's the way they chose t; do. I
think number one is -- Let me finish.

MR. STALLINGS: Excuse me.

MR, SMITH: I think number one is had they
so desired, they could have done so with the

Elizabeth River Tunnel or the Hampton Roads

L[ ] U .
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Bridge-Tunnel or the Chesapeake Bay Bridge Tunnel.

THE COURT: In the MYorris case, the
Commonwealth couldn't have gotten exemption.

MR. SMITH: The State of Virginia did. They
themselves. The only difference between this and
any other project they did is when they borrowed
money, and I don't know. I guess they customarily
don't borrow money, but they could to build
Interstate 264. They could issue bonds. The
State of Virginia doesn't customarily do that, but
in this case when they did that they exempted the
state from liability. That's the only distinction.

MR. HANSON: When this area was built,
remember we wanted a road down here, and the state
wouldn't build us one. They said, "The only way
you can do it is by an independent road financed
by bonds which you yourself will finance by the
toll", and now the state wants to hide out.

THE COURT: 1In this area, we always pay by
tolls. For anything in this area, we've always
got to pay. Some states I go to and some of the

areas in this state have beautiful facilities, some

cut through mountains and costing millions of dollars,

I guess, to build, and no tolls. In this area, we

always pay tolls, but that's something else again.

* »
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MR. SMITH: These other facilities -- most --
Well, ninety per cent of thgm were built by
commissions that were established -- legally
established commissions. In this instance, the
Commonwealth of Virginia did it itself. Therefore,
the real party in issue is the Commonwealth of
Virginia. You can call it what you want, but the
real party in issue is the Commonwealth of Virginia.
We call it the Virginia Department of Highways.

THE COURT: Well, why then in the Morris
case didn't the Commonwealth say, 'Well, the real
party in issue is the Commonwealth of Virginia'?
That's what I'm asking you, Doug. 1Is it fair?

Let's see. |

MR. SMITH: I'm not going by -- I don't know
what's fair, Your Honmor. 1I'm just going by the law.

MR. STALLINGS: Doesn't consider what's fair.

MR. SMITH: All I know is what these cases
say.

THE COURT: And is it fair to say that the
facility which is apparently neither fish nor fowl --
You can say it's operated by the Commonwealth cf
Virginia, but all the salaries and everything are paid
by the tolls, and have them exempt from the ruling

in Morris versus Elizabeth River just because of the

. \ "
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fact that they don't have a commissioner and are not

a commission, then say, well, even though everything
is paid for, this -- maintenance, salaries, everything.
The Commonwealth of Virginia hasn't spent one dime.
Everything is paid for by the tolls, but they come
under a different footing from the Elizabeth River
Tunnel District because the Elizabeth River Tunnel
District is a commission. That doesn't seem like

fair play to me.

MR. SMITH: It may not be, Your Honor, but
then again, I think it's the option of the
Commonwealth. It's just like the Tidewater
Transportation District, the TRT. That is owned
by commission. It's run by a commission established
by the state. A quasi-public corporation. Not
public either, but it's a governmental corporation
set up strictly for the operation of the Tidewater
Regional Transit.

THE COURT: Probably not self-sustaining.

MR. SMITH: No, it's subsidized; about
sixty or eighty per cent subsidized.

MR. STALLINGS: Your Honor, I think one
more point we've all overlooked is what is the
purpose of sovereign immunity? So you don't wipe

out the sovereign. This goes back to the days of

X . )
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kings. You can't sue the sovereign. Meanwhile,

as the cases will support, in the State of Virginia
the purpose of sovereign immunity is to protect the
state from tort actions which would deplete the
State Treasury because the state performs a public
function for all.

I'm not going after any proceeds of the
State Treasury. I'm going after two sources: an
insurance policy and the bonds.

THE COURT: But to get. back to my question
to you and --

MR. STALLINGS: Yes, sir.

THE COURT: And a while back I could have
sald hospitals, but there's a special statute on
hospitals now, but my question to you once again is
that a church -~ your church, my church, whoever's
church -- qualifies under the eleemosynary doctrine
and, therefore, they have certain benefits insofar as
negligence is concerned and so on and so forth. Yet
they maintain insurance policies, and any claims
against them are going to be paid out of the insurance
company, but that still doesn't take them out of
the way of the eleemosynary exemption,.

MR. STALLINGS: No, sir, it doesn't but the

purpose of charitable immunity and soverign immunity is
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different. Sovereign immunity is to protect the
State Treasury.

THE COURT: What's the purpose of charitable
immunity?

MR. STALLINGS: Well, charities can't function.
It's to protect the coffers of the charities.

THE COURT: But when the charity buys an
insurance policy, doesn't that take that away -- that
purpose away?

MR. SMITH: I think that could also be an
argument to argue against charitable immunity.

THE COURT: But then the counter argument to
that is if the legislature of Virginia intended that
churches be taken out, they would have taken them
out when they took the hospitals out, under certain
conditions, and they didn't do it.

MR. SMITH: Also overlooking the fact that
somebody pays the insurance premium.

MR. STALLINGS: That's right. The toll road
out of the revenues.

MR. SMITH: So it's not free money. Let's
put it that way.

MR. STALLINGS: 1I didn't choose to insure it.

THE COURT: Yes, it's an interesting question.

It really is. I'm not sure-of the answer. It looks
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like that our toll road out there that I've been
enjoying by throwing my dimes and quarters in might %
be neither fish nor fowl., I don't know what it is. é

I'm going to let you all write something on
it.

MR. STALLINGS: Okay, sir.

THE COURT: 1It's your motion, Doug. How
much time do you want?

MR. SMITH: 1I'm right crowded right now.
A couple of weeks. 4

THE COURT: Oh, yes. Well, just suit yourself.!
It's not set for trial, is it?

MR. STALLINGS: .Yes, sir. May. A couple of P
weeks off. :

THE COURT: We can always take it off. We
aren't going anywhere.

MR. SMITH: Let me have three weeks. I'm
right crowded right now.

THE COURT: Okay. You have three weeks to
submit a memo. How much time do you want, Sonny?

MR. STALLINGS: To answer him, Judge?

THE COURT: Um-hum.

MR. STALLINGS: A week.

THE COURT: A week to answer. Do you

want five days or so to rebut?

. L] »
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MR. SMITH: Well, I might. Five days. I
‘might want to respond to something he might say.

THE' COURT: All right. Now, do more than
just cite the -- I want you to do some exhaustive
research. See if you can find parallel situations

in other states or whatever.

MR. STALLINGS: 1I can.

THE COURT: Do give me some guidance on it.
Now, it is an interesting question. Well, whatever

we do, maybe we'll make some new law.

000
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" Tins TxpexTurE: dated for convenience of reference as of the 1st
day of July, 1965, hy and hetween

STATE HIGIIWAY COMMISSION

(hercinafter sometimes ealled the “Comnission™), an ageney of the
State of Vi un'lma (also known as the “Commonwealth of Virginia™), and

VIRGINIA NATIONAL BANK,

a mational banking association duly organized amd existing. under the
laws of the United States of Aweriea aud having its prineipal office
in the Cily of Norfolk, Virginia. which iz anthorized under such laws
to excrecise corporale frust powers aml is subjeel to examination by
federnl aunthorify, as trustee (saild banking associantion and any bank or
trust eompany becoming successor {rustee wnder this Indenfure being
herveinafter sometimes ealled the “Trustee”), Wirsessecn

Wikueas, by virtne of Article 8, Clmpﬂ'v 3, Tille 33. Code of
Virginia, 1950, as amended (hercinafter sometimes ealled the “State
Revenue Bond Aect®), the Commission is authorized and empowered

(a) to acquire by purchase or by condenmation, counstruet,
improve, operate and maintain any one or more of the projects -
mentioned in the State Revenue Bond Act, including, among others,

- a highway extending from a point in the vicinity of the inlersection
of Interstate Route 64 and U. 8. Route 38 in the City of Norfolk,
Yirginia, to some feasible point bhetween Londonbridge and U, 8.
Route GO in the City of Virginia Beach, Virginia,

(h) to issue revenue honds of the State of ergmm to pay the |
cost off «uch projects, and

(e) to fix and collect tolls and otlier ohnr"cs for the use of
such projeets; and :

Warreas, the Consulling lingineers (hercinafter defined) have
made investigations and studies and have prepared and filed with the
Commission their enginesring veport dated Qetoher 25, 1965, deserih-
ing o toll rowd, approximalely 12.1 miles in length, extending from the
inlerehauge of Interstate Routes 64 and 261, inmmediately sonth ot U, S,
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Route 38, in the City of Norfolk, Yirginia, {o a point in the ('ily of .
Yirginia Beach, Virginia, east of Londoubridge and wegi of U. S, Roule
60, having an easthound roadway ferminus at 21st Street and a wesf-
howmd mml\\.\y terminus at 22nd Street in the City of Virginia Beach
(said toll voad being hereinaftor somefimes ealled the “PProjeet™), and
sefting Forth (heir estimalos of the cost of construeting the Projeet and -
of the amounts required For mainfenanes, repair awd operation of the
Project and for reserves for such prrposes s and

" Wenreas, the Traflic Hingineers (heveinafler defined) have made
investigations and studies and have prepaved and filed with the Com-
mission their traflie veport dated July 31, 19635, deseribing (he Project
and selting forth their estimates with vespeet o the traflie to use the
Project and {he revenues to he reeeivml ﬂlm'c-hmn ‘hased on the tolls
recommended by them: and

\\'m-:m:.\s. Ihn Commission has delermined the loeation of the-Proj-
eef suned has approved planz for (he construction of the Projeet as
recommended by the Consulting Fngineers: aned

Wiukreas, the Commission has delermined to proeceed with the con-
_struction of the Project and has determined thial the proceeds of the
revenue honds to be issued initially under the provisions of this Inden-
ture wiil be required and will he sufticient {o pay the cost of the Projeet -
as snch cost is dcﬁncd in the State Revenue Bond Aet: md

Wukrkss, the (‘omnnkmon h.ns detormined to prm';dc for the is-
staner from time to time of additional revenue hownds of the Stale
on a parily wilh the bonds initinlly issued under the provisions of this.
Indenture for the purpose of paying all or any part of {he cost of any
additions, improvemenis and enlargements fo the Projeet, if and to the
extient then permitted hy law : and

Whoeneas, for the purpoese of paying the cost of the I’roject, the
Commission has by resolution duly authorized the issuance of toll
revenne honds of the State of Virginia in the aggresate principal
awmonnt of Thiviy-four Million Dollavs ($3..000,000), designated “State
of Vieginia Toll Revenune Bowlds (Series 14965) ( Norfolk-Virginia Beach
Toll Road)™, dated as of the 1st day of July, 1965, and hearing inlerest
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and maturing, subjoet {o the right of prior vedempltion, all as herein-
after sof forth (said bonds and all additional honds at any {ime issued
mnder this Tadenture being hereinafler sometimes called the “bonds”):
and E o '

Wienreas, the Commission has determined that the coupon bonds
to be issued herennder and the interest coupons to he attached thereto,
the vegislered honds without coupons to he issued hereunder, and the
cectificate of authenlieation hy the Truslee to be endorsed on all such
~ bhonds shall be, respeetively, substantially in the following forms, with
~ such variations, omissions and inserlions as ave required or permitied
by this Indenture:

(FForm of Coupon Bonds) - -
No.......... : 4 : $5,000-
" UNITED STATES OF AMERICA :
STATE OF VIRGINIA
TOLL REVENUR BONDS (SERIES 1963)
( NORFOLR-VIRGINIA BEACHT TOLL ROAD)
Due January 1, 2005

The Stale of Virgiuia (also known as the “Commonwenith of
Yirginia”), by the State IHighway Commission as an ageney thereof,
for value received, herehy promises to pay, solely from the special fund
provided therefor as hercinafter set forth..tn the hearer on the Ist day
of January, 2005 (or cavlier ns hercinafier referred. to), upon the
presentalion and surrender hereof, {he prineipal sum of

FIVE TIOUSAND DOLLARS

and {0 pay, solely [rom said special fund, inlerest thereon from the
dafe hereof al therate of ... ocieeeae. ... per centum (....%) per -
aununt until payment of said principal smn, such inferest to (he maturity
heveof heing payable semi-anmally on the 1st days of January and July
in each year upon the presentation and survender of the eoupons repre-
senfing such inferest as the sime respectively heeome due. Both the
principal of and the inferest on {his hond are payable in any coin or
cnrrency of the ITnited Stafes of Anterica whieh on fhe respoetive dafes
of payinent thereaf is legal {ender for the payment of publie and private
- debis, The principal of this hond and the interest hereon are payvable at
the principal oflice of Virginia Nalional Bank, in the City of Norfolk,
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Virginia, or, at the option of the holder, at the principal offiece of -
Chemical Bank New York Trust Company, in the Borough of Manhat-
tan, City and Siate of New York.

The Stale of Vn'guuu is not obligated {o pay this bond or the
inlercst hereon except from the special fund provided therefor from
tolls and revenues of the Toll Road (hercinafter defined), and the faith
and eredit of the State are not pledged to the paywment of the principal
hercof or the interest hercon, and the State is not, direetly or indirectly
or conlingently, obligated o levy or to pledge any form of taxation
whatever therefor or lo make sy appropriation for the payment. of the
principal of or the interest on this bond except from such speeial fund.

This howd is one of o duly authorvized seriox of rovenue honds
therein ealled the “bonds™) known as “State of Virginin Toll Revenne
Bonds (Series 1965) (Novfolk-Virginia Beach Toll Road)™, dated as of
the 1st day of July, 1965, and issued for the purpose of paying the cost of
a foll road: extending from the interehange of Interstate Routes 64 and

- 264, immediately south of U. 8. Route 58, in the City of Norfolk, Vir-
ginia, to a point in the Citly of Virginia Beach, Virginia, cast of London-
bridge and west of T. S. Roule (0, having an eastbound roadway term-
minus at 21st Street and a wes{bound voadway terminus at 22nd Street
in the City of Virginia Beach (said toll road heing herein called the
“Project”). The honds. of this series agmregate Thirty-four Million
Dollars ($:34,000,000) in principal amount, the proceeds of which honds
were estimated at the time ol their issuance o lw sufficient to provide
funds for such purpose. . » :

“All of the honds ave issued nuder and pursnant to a trust indentuve
~ (=aid indenture, together with all indeninres supplemental thereto as
therein permitied, heing hevein ealled {he “Indeniure®), dafed as of the
1st day of July, 1965, by and between the State Highway Commission
(herein sometimes enlled the “Commission™) and Vieginia National
Bank, in the (‘ity of Norfolk, Virginia, as trustee (said hanking associa-
tion and any bank or trust company becoming successor trustee under
the Indenture heing hevein ealled the “Trustee™), an exceuted counior-
part of ‘which Tndenture is on file at the prineipal office of the Trustee.
Refe:enco is hclehy made to the Indenture for the provisions, among
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others, with respeet to the ensfody and application of the proceeds of
bonds issued under the Tndenture, the enllection and disposition of
revenues, the fund charged with and pledged to the payment of (he-
interest on and the principal of the bonds, the natuve and extent of the
security, the terms and conditions on whiclr the bonds of each series are
‘or may he issned, the righis, duties and obligations of the C'ommission
and of {he Trustee and the rights of the holders of the bonds, and, by the
aceeptance of this hond, the holder hereof asseuts (o all of the pro-
visions of the Indentfure.

The Indenture provides that, if and to the extent neeessary lo pro-
vide additional funds For completing payment of the cost of the Project,
" additional sevies of honds may be issucd under the Indenture for such
purpose. The Indenture also provides, if and to the extent then per-
mitted by law, for the issuance, from time to time, under the eonditions,
limitations and restrictions therein set fortlh, of additional series of
honds for the purpose of paying all or any part of the cost of any addi-
tions, improvements and enlargements to the Project (the Projeet,
together with any additions, improvements and enlargements thereto,
being herein called the “Toll Road™). '

This boud is issued and the Indenture was made and entered into
under and pursuant to-{he Constitution and laws of the Stale of
- Virginia, particularly Article 8, Chapter 3, Title 33, Code of Virginia,

1950, as amended (hevein ealled the “State Revenue Bond Act”), and -

_under amd pursuant to resolntions duly adopted by the Commission.

The Indenture, in accordance with and as required by the Slate
. Revenue Bond Act, provides for the fixing, revising. charging and
collecting by the Commission .of tolls for the use of the Toll Road and
for revising such tolls from fime to time in order that such tolls and
other revennes of the Toll Road will he suflicient {o provide funds to
pay the enst of maintaining, repairing and operating the Toll Road and'
to pay the principal of and the integest on all honds issued under the
_Indenture as the same shall become due and payable, and to ereate
reserves for sueh purposes. The Tndenture also provides for the deposit
of a suflicient amount of such tolls and other revenues, over and ahbove
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such enst of wmainfenance, repair and operation amd reserves for such
purposes, to the credil of a special fund designated “State of Virginin

Toll Revenue Bonds (Series 1965) Intervest and Sinking Fund®™ (herein -

ealled the “Sinking Fand™) to pay suel prineipal and interest. The
Sinking Fund is pledged 1o and charged with the payment of the prin-

- it m
cipal of and the interest on all bonds issued under the Indenture,

The bonds are ixsuable as coupon homlds in the denomination of

$5,000 each, and as registerved honds without econpons in denominalions

~ of $5,000 or any mulliple thereol. At the prineipal office of the Trustoee,
in the manner and subjeet to the limitations amd conditions provided in
the Indenture, registered bomds withoul coupons may be excliangemd for
an equal axgregate principal aimount of coupon honds of the same series,
hearing interest at the same rate and having attachol thereto coupons
representing all.unpaid interest due or {o become due therveon, or of
registered bonds withoul coupons of the satne series. of authorized
denominations and bearving interest at the same rate, and coupon honds
with all coupons appertaining thereto representing all unpaid inferest
due or {o hecome due thereon may in like manner Ine exehanaed For an
equal aggregate principal amount of registered bonds withoant eonpons
of the same series, of authorized denominations and hearing interest at
the same rate. ' ' :

The honds of this series.at the time oufstanding may he redeemed
prior to their maturity cither

(a) in whole, on any date not earlier than Jannary 1. 1976, |

al the option of the Commission, from any moueys thal may he
made available for such purpnse. af the principal amount of {he
honds {0 be redeemed, togelher with the inferest acerued thereon to
_the date fixed for redemption, plus & preminm of 46 of suelt prin-

- eipnl amound i redeemed on or prioe to Deccember 31, 1980, 3% if
redeemed thereafter and on or priov to December 31, 1985, 2% if
redeemed thereafler and on or prior to December 31, 1990, 15 if
redeemed therrafter and on or prior (o Decembor 31, 1995, 14 of 1%
il redeomed thereafler and on or prior {n December 31, 2000, and
withou! premium if redeemed thereafier, or :

woem: @
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(b) in part, on any interest payment date not carlier than

January 1, 1971, from moneys in the Sinking IPund, at the prineipal .

amount of the bonds to be redeemed, together with the interest
acerued thereon to the date fixed for redemplion, plus a premium
of 3% of such principal amount if redeemed on or prior to
July 1 1'175, 256 if vedecmed thereafter and on or prior to July 1
1980, ] % il redeemed thereafter and on or pl'ior to July 1, 1985,
14 of 197 if redeemed therealter and on or prior to July 1, ]‘790
and \ullmut preminm il redocmed therealier,

The moneys in the Sinking 'l"uml available Tor the purchase or
redemption of honds shall be allocated to all series of howds onfstanding -
under the Indenture in the manner provided in the Indeuture.

1t less than all of the bomds of a series shall he called for redemp-
tion, the particular honds rn*porliom of regisfered honds without cou-
pons to he redecined Lromn such series shall hc solectedd by lot as pmvulccl
in the Tndenture.

Any such vedemption, either in whole or in.part, shall be made upon-
_at least thirty (30) days’ priov nolice by publieation and otherwise as
provided in the Tndenture, and shall be made in the manner and under
the terms and conditions provided in-the Indenture. On the date desig-
nated for redemption, notice having heen published and moneys for
payment of the redemption price and the acerued interest heing held
by the Trustee or by the paying agents, all as provided in the Tndenture,
the honds or portions of registered bonds withount conpons so ealled for
redemption shall hecome and he due and payable af the redemption price
provided for redemption of such honds or such portions thereof on such
date, interest on such honds or such portions thercof so called for
redemplion shall cease to acerue, the coupons for any such interest
pavable subsequent o the redemption date <hall he void, such bonds
or such portions thereof so called for redemption shall cease fo he
entitled 1o any benefit or security under the Indenlure, and ‘the holders
or registered owners thercofl shall haive no rights in respect of such
bonds or such porfions thereof so ealled for redemption excep! {o
veeeive pavment of (he redemplion price thereof and the acerned inler-
ost 50 helid by the Trustee or by the paying agents. ‘
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The holder of this hond shall have no right to enforee the provisions
of the Indenture or to institute action to enforce the covenants therein,

or to take any action with respeet to any event of default under the

. Indenture, or to institute, appear in or defend any suit or other pro-
ceeding with respect thorcto, except as provided in the Indcnturc.

Modifications or altemtlons of the Indenture or of any mdenture
supplemental thereto may e made by the Commission and the Trustee

only to the extent and in the circumstancees permitted by the Indenture. |

As declared by the Stale Revenue Bond Ae, this bond shall have,
as hebween successive hobders, all the qualities aud incidents of nego.
tiable instruments under the negoliable instrumments law of the State of

Virginia, and nothing contained in this bond or in the Jndonlme shatl

affeet or impair the nogolmlnlllv of this hond.

This bond is issued with the intenf that the laws of the b(ah. of
Virginia shall govern its construetion.

All acts, condilions and things required by the Constitufion and

laws of the State of Virginia and the rules and regulations of the Com-
mission to happen, exist and be performed precedent to and in the
issnance of this hond and the exeention of the Indenture have lnm»cnml.
exist and have been performed as so required. :

~ 'Ihis bond shall not be valid or become obligntory for auy purposs

or be entitled Lo any benefit or seeurity under the Indentuce until it shall
have heen aunthenticated by the exeeution by the Trustee of the certili-
eatle of aunthentication endorsad hercon. :

Ix wirxess wnereor, the State of Virginia, hy the State Highway
Commission as an ageney thereof, has caused this hond to he signed by

the State Ilighway Commissioner, who is the Chaivman of said Commis- -
sion, and the official seal of said Commission to he affixed hereto and

altested by the Sceretary of said Commission, and the attached interest
coupons to hear the facsimile signature of said State Highway Cowm-
missioner, all as of the 1st day of July, 1965.

® 0 e es v e aan D I A A A I I S AP N seove

Altest: ' State Highway Commissioner

I R R R R R N N N R R

~ Secretary of the
State Highway Commission

57
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. : (FOR3t OF COUPONS) .
A+ F S

On......... eedienaiaraaes 1, 19...., the State of Virginia, hy
the State Highway Commission as an agency thereof, will pay to bearer
(unless the hond mentioned below shall previously have hecome payable
as provided in the Indenture referred to in said hond and provision for
payment thereof shall have been duly made) at the principal oflice of
Virginin National Bank, in the City of Norfalk, Virginia, or, at (he
option of {he hearer, at the principal office of Chemical Baunk New York
Trust Company, in the Borough of Manhatlan, Cily and Slate of
New York, npon the presentalion and surrender heveof, the sum of
.................................... Veeeossw. Dollars in any coin or

-currency of the Umicd States of .\merica which at the time of payment
is Tegal tender for the payment of public and private debls, solely fram
the qpocml fund referred to in, and for the semi-aunual interest {hen
due upon, its Toll Revenue Bond (Series 1965) (Norfolk-Virginia Boach :
Toll Ro'td), dated as of .]'uly 1, 1965, No ...............

ooooooooooooooooooooooooooooooooo

‘State nghway Commlssmner

(Form of Register ed Bonds Without Coupons) .
Same as Form of Coupon Bonds except as follows: ‘
1. Substilute the following for the caption and the first paragraph:

No.R..ovuvrinnnn . . . R o
' UNITED STATES OF AMERICA :
STATE OF VIRGINIA
TOLL REVENUL BONDS (SERIES 1965)
( NORFOLK-VIRGINIA BEAGH TOLL ROAD)
- Due January 1, 2005

The State of Virginia (also known as the “Commonwealth of Vir-
ginia”), by the State Highway Conygission as an ageney thereof, for
value received, hereby promises to pay, solely from the special fund
provided therefor as hercinafier set forth, to ......................
............ . or registered assigns or legal reprosentative, on-the 1st
day of January, 2005 (or carlier as heveinafler veferred to), upon the
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prcsenlalion and surrender hereof at the principal oflice of the Trustee
(hereinafter mentioned), the principal sum of

A § [0) A PRV 3]

in any coin or currency of the Uniled States of Ameriea which on the
date of payment thercof is legal tender for Lhe payment of public and
private debts, and to pay, solely from said speeial fund, to the registered
owner hereaf hy cheek or dralt mailed (o the registered owner at his
address as it appears on the boud registration noks of the State High-
way Commission, interest on said principal sum from ..............
at the rale of (... ccoo . por centium (... .%) per annum mndil pay-
ment of said principal sum, such inlerest to the maturity heveal- heing
payable semii-annually on the Ist days of Jamwry and July in each year
in like coin or currency. :

2. Substitule the following for the pf”’llJl‘llpll rom:crnmq the m)lu-c. u_l’
“redemplion and the effect thereof:

Any such rodcmpllon, cither in whole orin p.lrl, shall he m:ulc npnn,

at least thirty (30) days® prior notice by publieation and otherwise a
provided in the Indenture, and shail e made in the mauner ad mu!u-r

the lerms and eonditions provided in the Indenture. On fhe date desig- -

nafed for vedemplion, notice having heen published: sl wmemeys For

- payment of the redemption priee and the acerned intevost heing held by
the Trustee or by the paying agents, all as provided in the.Indentnre, the
honds or portions of registered homls withoul coupons ko enlled for
redemption shall hecome and he dne and payable at the redemption: price
provided for redemption of such honeds or such partions thereof an such
datfe, interest on such bonds or such porfions thercof so ealled for
redemplion shall cease o acerue, such bonds or such portions theveal <o
ealled for redemption shall eease Lo he entitled to any henefil or eenrify

ander the Indenture, and the holders or regiglored ownors thereof dinll

have ne rights in respeet of such honds or sneh portions thercof so e:filed
for redemption exeept to reccive payment of the rvedemplion pries

thereof and the acerned interest 2o held hy (he Prustee ar by the paving -

agents. If a portion of this hond shall he called for redemption, a aew
hond or bands in prineipal amount equal to the unredeemed norfion

hereof will he issued {o the registered owner upon the snrrender hareof,

3. Substilute the following [or the paragraph concerning ucqulmlnhh/

This bond is transferable by the register ml owner hereol in person

AP g e o b
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or hy his altorney or legal represenfative al the principal office of the
Trustee but only in the manner and subjeet {o the limilations and condi-
tions provided in the Indenture, and upon surrender and cancellation of
this bond. Tpon any such transfer the Commission shall exeente and the
Trastee shall anthentieate and deliver in exchange For this bond o new
registered hond or houds without coupons, registered in the name of the
transleree, of authorized denominations, or, al the option of the frans-
feree, conpon honds with conpons attached representing all unpaid
inferest-due or {o heecome due (hercon, in aggregatle prmcl]ml amount
equal {o the principal amount of this hond, of the same series and hear-
ing interest at the same rale,

s deelared by the State Revenne Boned ety this bowd shall have,
as hetween saceessive holders, all the qualities and incidentls of neso
tiable insteuments under the negotiable instronments law of the Stafe of
Virginia, subjoel o the provisions for teansfer staled herein and con-
tained in the hudenture, and, subject {o such provigions, nothing con-
tnined in this bond or in {he Tndenture shall affeet or fmpaic the
nognlmlnhh' of this hond.

+. bnbehhrlr- Hn' [ollming for the wilnessing r!:m.sc.

Ix wirxess wnekkor, the State of Virginia, by the Stale IIx"lm ay
Cowmnission as an ageney thereol’, has cansed this hond- to bhe signed
hy the State Hlighway Commissioner, who is the Chaivman of said
(onnmwum, and the official seal of said Commission to he afllixed
hereto and attested by the hocrctm’y of said C'onunission, nll as of the

1st day of July, 1965,

5. Omil lIw Form o[ Coupons.

(‘T'o he endorsed.on all bonds)

CERTIFICATE OF AUTHENTICANTION

This houd is one of the houds of the sevies designatod therein and
issued under the provisions of the within mentioned Indenture.

Vikaixia Natiowarn Daxeg,
* As Trustee

Authorized Oflicer

-
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and

Wireneas, by virtue of lh(- .S(alv l{(-\'omu- Boud Acl, the Com-
mission is authorized to issue revenue bonds of the Stafe as hcrvmal’lor
provided, to enter inlo this Tndenture and to do or cause {o he done
all the acts and things herein provided or required to be done as hm ein-
alter covumnlcd and »

Wiknreas, the execulion .md delivery of {his Tndenture have been
duly authorized by rcsolntwn of the Cmmmssnm : and

W ll.l-.l.l-..\‘:, all aels, mmh!ums ntd thm,.,. vequired by the Con-
-stitution and laws of the State of Vieginia and by the vules and regula-
tions of the Comunission {o happen, exist awd o performed pwcmlmnt
to and in the exceution and delivery of this Tndenture have happened,
“exist and have ln_on performed as so requived, in order {o make this
Indenture a legal, valid and binding (rust indenture lor the security of
the honds in .xcc.onlanco wilh ils {erms: and .

WhErras, the Trustee has accepled the timsts ereated by this In-
denture and in evidence thereof has joined in the execution heveof;

:.\ow THEREFOLE, TUIS INDENTURE WrtxesseTH, that in (.ml-ulc ation
of the premises, of the acceptance by the Trustee of the trusts hercby
created, and of the purchase and aceeptance ol the honds by the holilers
therecol, and alse for and in eonsideration of the sum of One Dollar 1o
the Conumission in hand paid by the Trusice atl or hefore the exeeution
and delivery of this Judenture, the receipt of which is hereby acknowl-
edged, and for the purpose of fixing and declaving the lerms and con-
ditions upon which the honds are to be issued, anthenticated, delivesl.
sceured and aceepted by all persous who shall from time (o time hesor
become holders thereof, and in order to secure the payment of all the
honds at any time issucd and outstanding heveunder and the interest
and the vedemption premium, if auy, (hm‘oml'uccnnling to their tener, -
purport and effect, and in order o sceure the performance and ohsery-
ance of all the covenants, agreemcuts and conditions therein and hevein
confained, the Commission has exceuled and delivered this Tudentare
and has pledged and does hereby pledge (o the 'I'rastee the tolls and other
vevenues of the Toll Road (hereinafter defined) and other moneys (o

“the extent provided in this Indenture as security for the payment of
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the bonds and the inferest and the redemplion preminm, if any, thereon
and as sceurily fov the satisfaetion of any other obligation assumed by
it in conneelion with such bonds, and it is mutually agreed and cove-
nanied by and between the parties hereto, for the equal and proportion-
ale benefit and sceurity of all and singular the present and future hold-
ers of the bonds issued and to he issued under this Indenture, without
preference, priovily or distinetion as {o lien ov otherwise, except as
otherwise hercinafter provided. of any one hond aver any other bond.
by reason of priorily in the issue, =nlv or mmnh.mou {liercof or other-
wise, as follows: . ‘

ARTICLY L

DEFINITIONS.

. Secrox 101, In addition fo wonds.and {erms elsewliere defined in
this Indenture, the following words and terins as used in this Indenture
shall have the following me mmgs uuk-ss some ol her mc:mmw i pl.unlv
intended

As applied (o lho honds of any S'lerit-s-. the term \mm’liz.ttion
Requivement” for any fiseal year shall mean {he prineipal amount
fixed or computed for such fisenl yvear as heesinafter set forth for
the refivement of the bondsx of cucll Series by pm‘clm'Re or re-
domphon.

The z\mortu..ll ion Requirements for (he honds of ench Series
shall be initially the respeclive principal amounis (each of which
shall be in a mulliple of $5,000) for the respeetive fiseal years as
fixed in the resohution of the Commission awarding the bowds of
such Series. The aggregate amount of such Amortization Require-
menis for the bonds of ench Series shall be erqual fo the prineipal .
amount of the honds of such Series. The Amortization Require-
ments for the bonds of caclt Series shall begin in {he fiseal year
determined by the Commission and shall-end with the fiseal vear
immediately preceding the maturfiy of sneh honds.

If at the close of any fiseal year the total principal amouni of
the bonds of any Series relired by purchase or redemplion or
called for rod--mplimi under the provisions of Seefion 511 of this
Indenture pnor to the close of such fiscal year shall be in exeess of,

62



L)

(Ske. 101)

14

or shall be less than, the folal maount of the Nmortization Re-
quireinents for the honds of such Series to and inelnding such fiseal
vear, then the total amount oft the Numortization Regnivements for
the bonds of such Series for all subacquent fiseal years shall he
reduced by the amount of =uch exeess or inercased by the amount
of such deficieney. The amount of {he reduetion or of the inerease
in the Amortizalion Requivement For eaeh siteh subsequent fiseal
vear shall be in the same proportion, as nearvly as practicable (the
amonnt of the reduetion or inerease inany such fiseal year heing in
a muliple of $5,000) as defermined by the Trustee, as the tofal
reduction or {olal inerease for all such subzequent fseal years hears
to the tofal amonnt of the Amortization Reguirements for all such
subsequent fiseal years for the honds of such Series. -

I shall be (he duty of the Trustee, on or hefore the 10th day
of January in each fiseal vear, 1o compute the Awmorlization Re-
quiremenis for the then current and all subsequent fiseal years
for the honds of each Series {hen outstanding. The Awortization
Requirement for the then current fiseal vear shall confinue te he
applieable during. the halanee of such current fiseal year and no.
adinstinent shall he made therein by reason of honds purchased or
redeemed during sueh current fiseal year.

The term “Annunl Budget” shall mean {he Commission’s
budget of Current ixpenses adopted or in efect for each fiscal year
pursuaut to the provisions of Seetion 505 of this Indenture. |

The ferm “Bond Iuferest Account” shall mean the special
aceount created in the Sinking Fund by (he provisions of Seclion
507 of this Indenture. . .

The word “*honds" shall mean the honds issund underethis
Indenture. ' : ’

The term “Chicl Engineer” shall mean the Chief Fugineer
for the State ighway Conmnission, or soch other employee or
ofticer as may be lawfully employed or designated (o pevform the
functions of the Chief Iingiucer. .
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The word “Connmission™ shall mean {he State Highway Com-
mission or, if the State ighway Commission shall be aholished,
any hoard, commission or officer succeeding to the prineipal func-
tions thereol or upon whom the-powers given by the State Revenue
Jond Ael to the Commission hall be given by law.

The term “Cons{ruction Fund” shall mean the State of Virginia
1965 Toll Projee!l Construetion Fund, a special fund ereated and
desizuated by the provisions of Scelion 401 of this Indenture.

~The ferm “Consulfing Fngineers™ shall mean the engineer or
enginerring firm or corporation al the time employed by the Come-
mission nuder 1he provisions of Sceetion 706 of {his Indenlure to
perform and earry oul the duties imposed an the Consulting Bugi-
neers by this Indenture, - '

The word “eost™, as applied to the Projeet or any Tmprove-
- ments] shall embraee, without inlending thereby to limit or restriet
any proper definition of sueh word unider the provisions of the
State Revenue Bond Ael, the cost of eonstruetion and all obliga-

{ions amd expenses and all ilems of cost which are set forth in
© Seetion 4023 of this hrdenture. ' '

The ferm “Current Fixpenses” shall mean the Commission’s
“reasonable and necessary carrent expenses of maintenance, vepair
and operation of the Toll Road, whether payabie or paid from the
olls aned olher revennes of the Toll Rosiel or From any other avail-
able Puneds, and shadl inelude, withend limiting the generality of the
Foregoing, all ordinary and usual expenses of maintenance, repaiv
and operation, which may inchule expenses nol annnally recurring,
premimms For insaranee, all administrative and engineering ex-
penses relaling (o waintenaner, repair and operation, fees and
expenses of the Trastee and the Paying Agents, legal expenses,
advertising expenses, any faxes owfnlly levied on the Toll Roael,
any reasonable payments fo pension or vetirement Tands, and any
olher expenses reguived o permttied (o be pabl by the Commission
under the provisions of this Indenfuee or by law, bul shall nof
include any reserves Tor extraordinaey maintenaines or vepair, or
any allowanee Tor depreciation, or any deposits or fransfers to
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the eredit of the Sinking I"und, the Reserve \[.unlcmm-e Fund or
the Iimprovement Fund.,

The lerm “daily newspaper” shall mean a newspaper re"nl:irly :

published in the Tinglish language on at lm';t five busmcss days in
each cqlcud'u' week.

- The term *fiscal vear” shall mean fhe same as the calcndar
year,

The term “Tmprovement Fund” shall mean the State of Vir-
ginia 1965 Toll Projeet Improvement F'und, a special fund created
and designnlcd hy the provisions of Seetion 507 of {his Indenture.

The word “] mprovemenis” shall mean any .uldmon , improve-

mentis and cnlm-f'cments to the Projoct.

The word “Indenlure™ shall mean this Tundenture, dated as of

~the Ist day of July, 1965, together with all indenlures supplewental

hereto as herein permitted.

The term “Initial Budgel” shall mean the Commission’s hudget
of Current Xxpenses adopled or in effeet pursuant to the pro-
visions of the Iast paragraph of Seclion 505 of this Indenture, '

The term “Paying Agents” shall. mean the ,Virgiﬁia. National -
Bank, in the City of Norfolk, Virginia, and the Chemical Bank New.

York T'rust Company, in the Borough of Manhtttan, City and State
of New York, and any successor of cither thereof..

The term “l’riiioipnl and Interest Requirements” for any fiseal
~ year, as applied to the bonds of any Series, shall niean the sum of :

(a) he amount reduired to pay the inlerest on all bonds
of such Series then outstanding which is payable on July 1 i
sueh fiseal year and on Junnary tin the following fiseal yueir, anl

(b) the .\lll()l'llzaltl()ll Requirement for the honds of such
Series fov such fiscal year., °

The Principal and Interest Requirements shall be determined, as
required from time to time, by the Trustee, In computing the Prin-
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cipal and Tnferest Reqnireinents for any fiseal vear for the howds
of any Series, the Trugtee shall assume that an amount of the howls
of such Series equal to the Amorvlization Requirement for the bonds
of such Series for such fiseal year will he refired by purchase or
redemption on the 1st day of January of the succeeding fiseal year.

The term “principal mulm-\\-riicrs" shall mean the firms or
corporations or the firm or corporation named as the principal
underwriters in the resolution mentioned in elause (a) of Section
208 of this Indenture. In the evenl {wo or more firms or corpora-
tions shall be named as the principal anderwriters and any such
firm or corporation shall refive from aclive business leaving no
suceessor, the term shall thereafler mean the remaining under-
wriler or underwriters. In the event only ane firtn ov eorporation
shall be named or shall remain as the principal underwriters and
such fivm or corporation shall retire from active business leaving
no sucecessor, the provisions of this Indenture which velate to the
principal underwriters shall uo longer he in force. For the purposes
of this parvagraph any firm or eorporalion succceding to the husi-
ness of any principal underwriter by assignment, merger or olher-
‘wise shall he deemed to be a prmclp.ll underwriter. -

.The word “Project™ shall mean the loll read, approximately
12.1 miles in length, extending from the inferchange of Inter-
state Routes G4 and 264, immediately south of 1. 8. Route 58,
in the Cily of Norfolk, Virginia, to a point in the Cily of Vir-
~ginia Beach, Virginia, east of Loudonhridge and west of th 8.
Route 60, having an easthound roadway ferminns at 21st Street
“and a westhound roadway (erminus at 22ud Street in the City
of Virginia Deachs ax deseribed in the engineeving .report of the
Consulling Bagincers dated Oclober 23, 1965,

The term “Redemption Acecount” shall mean the speeial ae-
connt ereafed in the Sinking ['und by the provisious of Scction 507
of this Indenture.

The term “report date” shall mean the date on which the Con-
sulting Fngineers shall have submitted their report to the Com-
mission pursnant (o the provisions of the second pm“lgmph of
Section 504 of this Indenture.
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The term “Resecve Account™ shall mean the speetal anccount
“ereated in the Sinking Fund bv the provisions of Scetion 307 of
this Indenture.

The term “Reserve Maintenance Fund®” shall mean the State
of Virginia 1965 Tall Projeet Reserve Maintenance Tund, a special
fund ereated and designated by the provisions of Secuon 507 of this
Imlcnturo.

The term “Revenne Fand” shall mean the Stale of Virginia
1965 Toll Projoet Revenue Fand, o upm'ml fumed eveated in the Slale
Treasury and designaled hy the provisions of . .\oolmn 503 of Ihis
Indenture, A T -

The word “hm‘mq" shall mean eithor the honds issuad wnler

the provisions of Seetion 208 of {hiz Indenture for the purpose of

mving the cost of {the Projeet or Lthe honds, il any, dolivered at any -
» b - . L]

one {time under the provisions of Section 209 of this Tndenture for
the purpose of completing payment of the cost of the Project or
the honds, if any, delivered at any one time under the provisions
of Seetion 210 of this Indenture For the purpose of paying all or
any part of the cost of any Tmprovements, '

“The term “Sinking Fund® shall wean the, State of Virginia
Toll Revenue Bonds (Series 1963) Infevest and Sinking Fund.- 2t
special fand ereated and designated by {he provisions of Scetion
07 of (his Indenfure, there heing three separate aceounis in the
Sinking Fund designated “Bond Interest Xeeount™, “Reserve Ae-
comt ™ andd “Redemption Aeeonnt™, respoetively,

The term “Stale Rovenue. Bond Aet™ shall mean Arlicle S,
Chapter 3, Title 33, Code of Virginia, 1950, as amended.

The ferm “Toll Road™ \h'lll mean the Project together with any
improvements, .

The term “Peallic Fngineers™ shall wean the engineer o en-
gineering firm or corporation al the fime employed by the Com-
mission mnder fhe provisions of Scetion 706 of this Tndenture to
perform and earry out the dulies imposed on the Traflic ngineers
hy this Indenture.
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The word “T'rustee” shall mean the Trustee for the (ime heing,
whether original or successor.

The term “1965 Revenue Fund—"Trustee Acconnt™ shall mean
the special aceount ereafed and designaled by the provisions of
Scetion 506 of this Indenture, '

The term “1965 Toll Project Bond Proceeds Account” shall
mean the special account ereated in the State Treasury and desig-
nated by the provisions of Seetion 208 of {his Indenlure..

Secriox 102, Words of the masculine gender shall be deemied and
construed {o include corrvelative words of the feminine and neuter ~on-
ders. Unless the context shall otherwise indicale, the words “hond”,
“conpon?, “owner”, “holder” and “person® shall inelnde the plural as
well as the singular number, the word “person™ shall inelude corpora-
tions and associations, inchuling publie bodies, ax well as natural per-
sons, and the word “hokler” or “hondholder” when used herein with
respect to honds issued hercunder shall mean the holder or registerad
owner, as the ease may he, of handds at the lime issued and oulsianding
hercunder. . - ‘ : .

ARTICLE 1.

Torm, Execerion, Arruexticarox axn Denviey or Doxes,

Secriox 201, No honds may be issued under the provisions of this
Indenture except in acenrdance with the provisions of this Article..

secrtox 202, The definitive bonds ave issuable as eoupon bonds in
the denomination of $3,000 each, and as registered honds without con-
pons in denominations of $£5,000 or ang multiple theveof, The definifive
honds issued under the provisions of Seelion 208 of this Article shall be
substantially in the forms hereinahove sel forlh, willy suel appropriafe
variadions, omissions and insertions as are permitied or vequired by this
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Indenture. The boneds issucd under the provisions of any other Seetion
of this Article shall be subsiantially in the {orms hereinabove set forth,

with such additional changes as may he neeessary or appropriate to

conform (o the provisions.af the resolution or resolulions providing for

the issuance of such houds. Al such honds may have endorsed thercon

such legends or lext as may he neeessary or appropriate to conform to

any applicable rules and regulations of any governmental anthorify or

of any sceurilies exchange on which the bonds may he lisied or any usage
ot reyuirement of lnw with respeet thervelo,

Seceriox 205, The honds shall lw dated, shall beay mlcrvst mlld'

~ their payment, such inferest to the maturity fhereof heing payable semi-
annnadly on the st days of January and July in cach year, and shall be
staled Lo malure (suluoct lo lhc right of prmr (-dmuptmu). .1]] as herc-
inafter provldcd :

Isach conpon hond shall hear inlerest From its date. Bach registered

hond withont coupons shall hear inferest from the interest payment dale

next preceding the date on which it is anthenticaimd, unless authenti-
cated upon an inlerest payment dafe, in which case it shall bear interest

from such inlerest payment date, or, unless anthentieated prior to the

first inferest payment date, i which ease it shall bear interest from ifs

date; provided, however, thatl if at the {ime of authentieation of any

registered hond withow! coupons interest is in default, sueh hond shall
llcar inter cqf from the (I'ltl' fu which interest shall have heen paid,

The lmn(l-s shall he .wrnml hv the Siate [Lighway Commissioner, whe -
is the Chairmau.of {he Commisston, and-Tthe oflicial seal of the Commis-
.sion shall he aflixed {o the honds and atiesiod by the Seerelary of the:

Commission ; provided, lowever, thal {ha honds may be exeeufed in such
- olher manner as may then he anthorized by law., :

- "The conpons atlached to the conpon honds shall hi snbstaniially in
the form hereinaliove sel forth .mcl shall bear the anesimile signature
of the State Mighway ,mmmtsmn-\r

In caxe any oflicer whose signafure or a faesimile of whose signatire
shall appear on any honds or coupons shall eease {o he sueh officer hefore
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the delivery of sneh bonds, such %i'rnutlirc or such facsimile shall never-
theless be \ahd and suflicient for all purposes the sime as if he had

remained i in ofice until such dellwly, and also any bond may bear the

facsimile signature of or may he signed by such persons as at the acfual
time of the exceution of such bond shall he the proper oflicrrs {o sign
such hond although at the dale of such bond such persons may not have
been such ofticers,

Both the principal of and the intevest on the bonds shall be payable
in any coin or enrrency of the United States of Ameriea which on {he
respeetive dales of payment theveaf is legal tender for the payment of
public amt private debts. The principal of coupon bonds and the intervest
thereon shall he payable at the prineipal oflice of Virginia National

.Bank, in the City of Norfolk, Virginia, or, al the option of the holder,

at the prineipal office of Chemical Bank New York T'rust Company, in the
Bovough of Manhattan, Cily and State of New York (herein sometimes
ealled the “Paying Agents”). The prineipal of all regislered bonds with- -

out coupouns shall he payable at the principal office of the Trustee, and -
payment of Lhe interest on ench registered hond without coupons shall’
be made hy the Trustce on each interest payment date (o the person
appearing on the registration haoks of {he Commission hereinafter pro-
vided for as the registered owner thereof, by check or draft mailed to-
such registered owner at his address ns if appears on such registration

hooks. Pasment of the principal of all bonds shall he made npon the ~
presentaiion and surrender of such bonds as the same shall hecome due -
and pavable. Payment ol (he inferest on the conpon hands shall be made
upon the presentation and surrender of the coupons, if any., representing
such inferest as the same respectively heeome dne and payable.

Sectiox 204, Only such of the howds as shall have endorsed there-
on a certificale of anthentiealion substautinlly in the form hereinabove
st forth, duly exceeuted by the Trostee, shall he entifled to any benefit or
security-under this Indenture. No hond and no conpon apperfaining to
any eonpon hond shall be valid or olligalory for any purpose unless and
until =uch certificale of anthentication shall have heew duly exeented by
the Trastee, and such cortificale of the Trustee upon any sneh hond shall
b conelusive evidence that sneh boned has heen duly antheoficated and
delivered under this Indentnre, The Trustee’s cortificate of authentica-
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tion on any bond shall be deemed fo have heen duly exeeuled if signed
by an aulhorized officer of the Trustee, but it shall not Le necessary that
the same oflicer sign the certificate of authentication on all of the honds
that may be ues.ued hereunder al any one lime. Lefore authentic aling or
delivering any coupon honds the Trusiee shall detach and eancel all
malured coupouns, il any, appertaining thercto, exeepl auy coupons
whieh represent unpaid inferest.

Secriox 205, Coupon honds, upon snrrender thereol at the prinei-
pal office of the Trustee with all unmatured coupons and all matured
coupons in delault, if any, appertaining thereto, may, al the option of
the holder thereof, he exchanged for an equal aggregaie prineipal
amount of registevesd bonds withont eoupons of the same Series. of any
denomination or denominations authorvized by (his Indenture, hearing
inferest at the same rate, and, with the exceplion of the ditfercences
hetween (he form of conpon bonds and the form of remistercd honeds
without coupons which are set forth in the preambles of this [ndenture,
in the same form as the coupon honds surrendered for exchange.

Registered bouds withont conpons, upon surrender thercof at the:
principal oflice of the Trustee, fogether with an assigmment duly oxo-
euted by the vegistered owner ar his atiorney or legal representative in
snch form as shall he satistactory to the Trustoe, may. at the option of
the registered awner thereol, he exchanged for an equal aggregale prin-
cipal amonut of eonpon bondx of {he same Series, hearing infevest af the

same rate and having alfached therelo eoupons ropresenting all inpaid
~inferest due or to hecome due thereon, or of registersd honds withont:

conpons of the same Series, of any denomination or denominations
~ autharized by this Indeninre, and beaving interest at (he same vate, and
in either ense, with the exceplion of the differences hetween the form. of
coupon honds and the form of regislered honds withoul. coupons whick
are set forth in the preambles of this Indenture, in the came form as the
recsistorad honds without coupons surrendeved for exchangoe.

The Commission shall make provision for the exchange of lmml- at
the prineipal office of the Trustee.

L]

Seeriox 206, Title {o any coupon bond and (o any fnlerest coupon
shall pass by delivery in the same manner as a negotiable instrnmend
payable (o heaver,
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The Trustee as Bond Registrear shall keep hooks of the Conumission
for the registvation and Tor the transtfer of bonds as provided in this
Indenture. The prineipal of any rvegistered hond without coupons-shall
be payable only to or upon the ovder of the registered owner or his legal
represenlative,

Any regisfered bond witheut conpons may he teansferred only.

_upon the boaks kept for the registration and teansfer of bonds npon

surrender thereof to the Bond Registrar {ogether with an assigminent
duly excewted by the registered owner or his attarney or legal repwe-
senfative in such form as chall be satisfactory to the Bond Regsistrar.
Upon any snele transter the Commission shall exeente awld the Trustee
shall antheudieate and deliver in exehange Tor such bowd, a new
regisieemd hond or hopds withont eoupons, registered in the name of

“Ahe transleree, of any denomination or denominations anthorized by

this Tndenture, or, ut the oplion of the transferee, eonupon honds with
coupons atinched vepresenting oll nnpaid interest due or {o hocome due
thercon, in an aggregate prineipal amount eqal fo the principal amonnt
of such registered hiond withonl conpions, of the same Series and hearing
interest at the same rate, ' ’ |

In all eases in which bomds shall he exchanged or registered honds
without coupons shall be teansforred hevemnder, the Commission shall
exceute ad the Trustee shall authentieale and deliver at the earliest
practicable fime honds in accordance with the provisions of this Taden-
ture. All bonds and eoupons surrendered in any <uch exehange or trans-
fer shall forthwith be cancellml by the Trustee, The Commission or the
Trustee wmay make a charge for every such exchauge or transfer of
honds suflicient {o veimburse it for auy tax, fee or ofher govermmental
charge required {o be paid with respeet {o such exchange or (vansfor,
but no other charge shall e made (o any hondholder for the privilege
of exehanging or transforring honds wnder the provisions of {his In-
denture. Neither the Commission nor the Trustee shall be requived to
mike any sueh exchange or transfer of honds during the fifleen (13)
davs immediately preceding an inderest payment date on the houds or,
in the ease of any proposed vedemption of houds, alter such hond or any
portion therenf has heen seleeted for redemption,

Secriox 207, As {o any registered bond withoul coupons, the
person in whose name the saume shall be vegistered shall be deemed and
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regavded as e absolute owner thereof for all purposes, and payment
of or on aceonnt of the principal of any <uch hond and the inferest

thereon shall e made only {0 or npon the ovder of the registered owner |

thereol or his legal vepresentative. Al sneh payments shall be valil

and efleetual o salisfy and discharge the liahility upon sneh hond in- -

clading the interest theveon {o the extent of the sun or sums =0 paid.

The Commisgion, the Trustee, the Bomd. Registear and the Paying -

Agents may deem and treal the bearer of any coupon houd, and {he
hearer ol any coupon apperfaining to any coupon bond, as the abzolute
owner of such hond or coupon, as the ease way he, whether snel bund
or conpon shall he overdne or not, For the purpose of receiving payment
thereof and for all other purposes whatsoever, and ueither the Com-

mission, the Trustee, the Bond Registrar nor the Payving Agents shall

he affeeled by any notice {o the eonlrary,

CAny person in possession ol any coupon bomt or of any coupon
appertaining Lo any conpon bond, regardless of the nanner in which
he shall have acquired possession, is heveby authorized to vepresemt
himself as the absolule owner of such bond or conpon, as the ease may
be, andd s hereby granted power to transfer absolute title thereto by
delivery thereof to a hona fide purchaser for value (ypresenl or anfe.

cedent) without notice of prior defenses or equities or elaiins of owner-

ship enforecable againgd his teanslferor or any person in the ehain of
title and helore the maturily of such hond. Any registered owner of any
registered bond without coupons is hereby granied power to transfor
ahsolute {itle thereto by assignment {hercof to a hona fide purchaser
for value (present or anteerdent) withont notice of prior defenses or
equities or elnims of ownership enforceable against his assignor or any
person in the chain of title and hefore the maturity of such bond. Fivery
prior holder or owner of any hond ov of any coupon apperlaining to
any coupon hond shall be deemed {o have waived and renounerd all of
his equitics or rights therein in favor of every such hona fide purchaser,
and every such bona fide purchaser shall acquirve absolufe title thereto
and to all rights represented {herehy.

.

Seerox 208, There shall b nilially issned under mnd secured hy
this Indenture revenue houds of the Stale of Vieginia in the aggrogate
principal ameunt of Thirty-four Million Dollars ($34,000,000) for
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the purpose of paying the cosl of. the Project. Said bounds shall be
designialed “State of Virginia Toll Revenue Bouds (Series 1963)
(Norfolk-Virginia Deach Toll Road)”, shall be dated as of the 1st day
of July, 1965, shall hear inferest at a rade nol exceceding six per centum
(6%) per annum, amd shall be stated to malure, subjeet to the right of
prior redemption as hereinalter setl Torth, on the 1st day of January,
2005. ‘

Said hands shall be exeented substantially in the form and mamner
hereinabove set Torth and shall he doposited with the Trustee for anthen-
tication, Imt hefore said houds shall he anthentiealed and delivered by
tlxc Truslvc there shall be filed with the Trustee the following:

(a) a copy, cerlificd by the Sceretary or an Assistant’ Secre-
tary of the Connnission, of the resolution adopled by the Commis-
sion awarding said houds, fixing the initial Amortization Require-
ments for said honds, Sp(.‘f:lf ving the intevest rate of said honds and
divecting the authentication and delivery of said bonds {o or upon -
the order of the principal underwrilers therein named upon pay-
ment of the purchase price lhcrcm set forth and the acerued

~interest on said honds:*

(1) a statement, signed hv the Consulling Ingineers and ap-
proved by the Chiel Lu'rmm\r, giving the (.'omullnw Engincers’
estimatces of

" (i) the date on which the PProject will be opened for trafiie,

(ii) the date on which the construction of the Pl’Oj(‘(‘t will
be completed, :

(iii) the ecost of the Trojeet, including an amount for con-
_ tingencies but excluding financing charges aud interest during
~ econsiruction, and

(iv) the. amount of funds required each three months
following the delivery of =aid bonds amd during the estimated
period ol construetion to meet guch cost, accompanied by a prog-
ress schedule for such construction;

(¢) vouchers, signed by the State Highway Conunissioner or
by such other oflicer or employer of the Commission ag may he
designated by the Slnla- Highway Commissioner for such purpose,

* See pape WS for the initial Ao tization luqmro menks aud the intevest eate for the
bonds as hxed by resolution of the Commission ulupu -l on Octeher 27, 1003,

74



(Sec. 208)
. 26

directing the issuaiice of warrants by the State Comptroller. for
disbursementis by the State I'reasurer from the proeeeds of said
honds of the amounts and for the purposes hereinafter set forth
in this Section; and

() au opinion of the Attorney General or an Assislant Attor-
ney General ol the Commonwealth stating that the signer is of the
opinion that the issuance of said howds and the exeeution of {his

Indenture have heen duly authorized anid that all conditions preee- -

dent to the delivery of said bonds have been Fulfitled.

When the documents and vouchers mentioned above in this Sceelion
shall have Leen Giled with the Trustee and when gaid bonds shall have
heen exeented and aunthenficated as requived by this Judenture, the
Trustee shall deliver (i) said vouchers lo the Stale Comptroller and
(i1) said honds atl one time to or upon the ovder ol the principal under-

wrilers named in (he resolition mentioned in clanse (a) of this Scction, -

but only upon payment to the State Treasurer of the purchase priece of
said honds and the acerned interest, and the State Preasuver shall

simultancously therewith deposil the proeceds (ineluding acerued infoer-

est) of said bonds with the Trustee. as depositary -thereof, for the

credit of a special acconnt hereby ereated in (he Stafe Treasury and
designated “1965 Toll Project Boud Procemds Aevount”. The Stale
Treasurer and the Trustee shall be entitled fo rely upon such resolution
.as Lo the names of the principal underweilers, the inilial Amortizatiow
Requirements for said bowds, the inlerest 1 11(- of =aid honds and the
amount of such purchmc price.

The proceeds (including acerued inlerest) of said bonds shall be
applied simultancously with the delivery of said bonds as follows:

(1) The sum of £300,000 shall be paild to the Trustee ‘I'o'r |

deposil {0 the eredit of a speetal cheeking acconnt in ils come
meveinl department in the name of the Conmmission, to he used hy
the Commission as a checking accouni for the payinent of expenses
incident to the finanecing. The Crusiee shall be under no duty or
obligntlion with respeet fo (he disbursements by the Commission of
such sum or any parlt theveol. The Commission shall pay sueh
expenses by cheek drawn on said account and signed by such ofticer
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or officers or employee or employees of the Commission as shall
be designated by the State Highway Commissioner for such pur-
pose. Any balance of said sum not expended within ninety (90)
days from the date of delivery of said bonds shall be paid by the
Commniission to the Trustce for deposit to the credit of the Con-
struction Fund.

(2) The halance of said proceeds shall be paid to the Trustee
for depoxit to the eredit of the Construction Fund.

Secrioxy 209, If and to the extent necessary (as shown by the
documents meutioned in clauses (a) and (¢) of this Section) to provide
additional funds for completing payment of the cost of the Project,
revenue honds of the State of Virginia may be issued under and sccured
by this Indenture, at one time or from time to time, in addition to the
bonds issued under the provisions of Section 208 of this Article. Such
additional bonds shall be designated “State of Virginia Toll Revenue
Bonds (Series 1963) (Norfolk-Virginia Beach Toil Road)”, shall be
dated, shall hear interest at a rate not exceeding the maximun rate per-
mitted by law, shall be stated to mature on the 1st day of January, 2005,
and shall be made redeemable at such times and prices (subject to the
provisions of Article ITI of this Indenture), all as may be provided by
the resolution authorizing the issunance of such honds. Except as to any
difference in the rate of interest or the provisions for redemption, such
additional honds shall he on a parity with and shall he entitled to the
same henefit and security of this Indenture as the honds issued under the
provisions of Scetion 208 of this Article.

Such additional bonds shall he executed substantially in the form
and manner hereinahove set forth and shall be deposited with the
Trustec for authentication, hut hefore such honds shall be anthenticated
and delivered by the Trustee, there shall he filed with the Trustee the
following:

(a) a copy, certified by the Secretary or an Assistant Secre-
tary of the Commission, of the resolution adopted by the Commis-
sion authorizing the issuance of such additional honds in the
amonnl specified therein and fixing the Limes and prices at which
such additional honds are to bie redeemable;
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(1) ‘a copy, cortilied by the Seerefary or an Assistant Seere-
tary of the Counnission, of (he resolution adopled by the Conmis-
ston awarding such honds, fixing the inilial Amorfization Require-

ments for sunch honds, speeifving the infevest vale of suneh honds and

diveefing the anthentication and delivery of such honds {o or npon
the order of the purchasers therein named upon payment of the
purchase price therein sot Torth and the acerued interest on such
honds;

(¢) o stalement, signed hy {he Consulfing Bngineers and ap-
Cproved by the Chiof Fngineer, giving the Consulling Engineers®
eslimales of (i) the dale on which the Projeet will e apened for
traflic, unless the Prajecet shall have-heen openmd for teaflie prior
ta {he date of sueh stntement, and (ii) the dale on which the con-
struction of (he Project will he completed, and eertilyving thal,
according {o the Consuliing ngineers® estimate of the {olal amount
required for paying the halee of the enst of {he Project, {he
" procecds of such honds will he requived and will he suflicient for
paving such balance, inclding any finaneing charges and any
intevest during constracfion:

(1) a voucher, signed by the State Highway Commissioner or
- by such other oflicer or employee of the Comnmission as may he
designated by the State Highway Conmiissioner for such purpose,
direeting the issuance of a warrant hy the State Complrollor for
[} ' - -
payment by the Stale Treasurer of the proceeds (including ac-

erued inferest) of sneh honds {o (he Trostee for deposit {o the

credit of the Clonstruction Fand: and

(¢) an opinion of {he Attorney General or an Assislant At-
- torney (eneral of the Commonwealth s{aiing that {be signer is of
the opinion {hat the issnance of such honds has heen duly author-
ized and that all condifions precedent to the delivery of such houds
have been fulfitled. :

When the doenments and voucher mentioned ahove in this Seetion

o wus Sae geem: aw.cop oo
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shall have been filed wilh the Trustee and when the honds deserilied
in the resohutions wentioned in elauses (a) and (b) of this Seefion shall
have heen exceuted and anthentieated as required by this Indenture, the
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Trusiee shall deliver (i) said voucher to the State Complroller and
(ii) such bonds at one time to or-upon the order of the purchasers named
in the resolution mentioned in said clause (b), but ouly upon payment
to the Siate Treasurer of {he purchase price of such honds and the

aeerued interest, and the Siate Treasurer shall simullancously there-

with deposit the proceeds (inelnding accrued inferest) of such bonds
with the Teastee, as depositary thereof, for the eredil of the 1965 Toll
Projeel. Bowl 'roceeds Aecount, The Stale Treasurer and (he Truslee
shall he entitled to vely upon such resolution as {o the names of the
purchasers, the initial Amorfizadion Requirements for such bowds, the -

interest rate of such honds amd the amount of such purchase price.

The proceeds (ineluding acerued interest) of all honds issued under
the provisions of this Section shall be paid by the Slale Treasurer
simultancously with the delivery of sueh honds to the Trustee lor

" deposit to the ercdit of the Construction Fund.

Secrox 210, Additional revenue bonds of the State of Virginia,
may he issued under and secured by this Indenture, subjeet to the con-
ditions heveinaflter providad in {his Secelion, for the purpose of paying
all or any part of the cost of any Improvements, at any time or times

Cafter the expiralion of fwenty-four (24) complete months following

the opening of the P'rojeci for trallie, if and (o the extent then permitfed
by law. - - '

Before any honds shall e issued under the provisions of this
Scetion the Conunission shall adopt a resolulion authorizing the is-
snance of such honds, fixing the amount and the details therecof, and
deseribing in brief and general {erms the Improvements to be con-
structed. The bonds of cach Series issued under the provisions of- this
Seetion shall be designaled “State of Virginia Toll Revenue Bonds
(Series ......) (Norfolk-Vieginia Beach Toll Road)™, shall he dated,
shall bear interest al a rate not exeeeding the nmximm rate permitied
by law. shall be stated o mature on January 1 in a yvear not earlier than
the year 2005 and not kater than forly (40) years rom their date, amd
shall be mavde redectable at sueh times and prices (subjeet to the pro.
visions of Metiele T of this Indenture). all as may be provided by the
resolulion anthorizing the issuanee of sneh bowds, Tixeepl as {o any
difference in the rafe of inferest or the provisious for redemption, such
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additional bowds shall be on a parity with and shall be entitled to the
same henelit anld seenrity of this Tndenture as the honds issued under
the provisions of Seetions 208 and 209 of this Avticle. Such additional
honds shall be exeented substantially in the form and manner hevein-
above sel forth and shall be deposited with the Trustee For authentica-
tion, hut before sueh honds shall be authenticated and delivered hy the
Prusiee, there shall be filed with the Trastee the following:

~(a) a copy. certified by the Seerelary or an Assistant Secre-
tary of the Conunission, of the resolution mentioned ahove;

(h) a copy. corlitind by the Seerelary or an Assistant Seere-
iy of the Commission, of the resolution adopted by the Commis-
sion awavding such bands, fixing the initinl Amortization Require-
ments for snch bonds, specifying the inferest rale of such honds and

“direeling the authentication and delivery of such bonds to or upon
the order of the purchasers therein named upon payment of the
purchase priere therein set fur( h and the acerued interes! on such
bonds:

(c) a stalement, sieneld by the Consulling Fngineers amllnp-
proved hy the Chiel Fngineer, eevtifying fhat the construetion of
the lmprnwnwnls deseribed in the vesolulion anthorizing the issu-

anee of such howds ‘will, in (he Consulling Fagineers' opinio, -

preserve, develop or improve the Project 'nul giving lhc Consult-
ing Engincers’ ostimates of :

(1) the date on which such Improvements will he o]wunl
- for teaflic or placed i in oper: ition,

(it) the date on \\lm-h Ih:- construetion of \ll(‘h Tmprove-.
ments will he (-nmplpu-d

(i) the cos{ of such 'lmm'm'vtm-m ineluding an amount
for contingeneies, aml '

(iv) tlu- amount of lumh rerquired ench three months fol-
lowing {he delivery of such bouds and during the estimated
pouml of construetion to maet such cost, accompanied by :
progress schedule for such canstruetion;

(1) a certifiente, signed by the Stale Highway Commissioner
and approved by the independent firm of eertified publie account-
ants veferred Lo in Seetion 712 of (his Imll-nllm- sel{ing fortl:

=
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(i) the amomnt obtained by dividing by two the (otal
amount of the net revenues (the sxeess of fhe (olls and other
_revenues of the Toll Road deposited to the ervedil of the Rev-
enue 'und over the Current Fxpenses and the requived de-
posits to the eredit of the Reserve Maintenanee Fund) of the
Toll Road for the lasi twenty-four (24) months,

(ii) the respeetive amounts of the Prineipal anl Interest
Requirements for each fiseal year theveafter on acconnt of the
houds of cach Series then oulstanding (as determined by the
Trustee) and the bonds tlwn reguested lo be anthenticated
and delivered, and

(i11) the amount, if any, which is then or will be available:
for paving a part of the cost of construeting the Improvements
which are deseribed in the reselution mentioned in clause (a)
of this Seefion, and the souree or sources (rom \\'Iuvh sueh
ammml has been or will he received:

(e) a certilieale, signed by the State Highway Commis<ioner,
“sfaling that the Connnission is not then indefault in the perform-
ance of any of the covenanis, conditions, agreements or provisions
contained in this Indenture: '

() vouchers, sigued hy the Stale Highway Commissioner or
by such other oflicer or employee of the Commission as max b
designated by the Stale JLighway Conunissioner for such purpose,
direeting the issunnee of warvanis by the Stafe Compleoller for,
payments hy the State Treasuver of the proceeds {oxeluding ae-
erned inlevest) of sneh honds to {lie Tenster for deposit o The eredit
of the speeial construclion Ffund hevetnafter mentioned and the
mwonnd reeeived as acerued inforest on sueh honds to the Trustee
for deposit {o the eredit of the Bond Inferest Necount @ and

() an opinion of the Atforney General or an Assistant Al-
{orney General of the Commonwealth staling that the signer is of
the opinion thal the issuance of such howds has heen duls author-
ized and that all conditions pre (-vanl ln the delivery of snch howds-
have heen Fulfilled.

|
b When the documents and vonehers mentioms] ahove in fthis Seeljon -
shall have heen liled with the I'rustee and when the honds deseribed 1o
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the resolutions menGoned in elanses (a) awd (h) of this Section shall
have heen exeeuted and awthenfiented as requived by this Tndenture, the
Trustee shall deliver (i) said vonchers fo the State Comptrsller and
(i1) sueh bonds at one time to ar upon the order of {he purchasers
named in the resolntion wentioned in said elanse (h), hut only npon
payment {o the State Treasurer of the parchase price of such honds
and the acerued intorest, and the Stale Treasurer shall siiellancously
therewith deposit the proceeds (inelnding aceruml inferest) of sueh
bonds with the Trustee, ns depositary theroof, for the eredit of a special
account {o be created in the State Treasury and {o be designated “19. ..
Toll Project Boml Procecds Account™, The State Treasurer and the
Trustee shall.he enlitled (o rely upon sueh resolution as {o the names of
the purchasers, the initial Amortization Requirements for sueh honds,
the interest rate of such honds and the amount of such purchase price,
but the Trustee shall not anthenfieate and deliver sueh honds unless

(1) the proceeds (exeluding acerned inferest Il ineluding any
premium) of sueh bonds, together with the other funds whieh have
heen ar will e made available Tor such purpose as-set forth in
item (iti) of the certificafe mentioned in clanse () of this Seelion, -
shall be not less than the cost of the Tmprovements fo he con.
struefed as estimated by the Consnlting Fingineers in item (iii) of
the statement mentioned in elnuse (e) of this Seetion, and

(11} the percentage derived by dividing the amonnt shown in
ilem (i) of the eertificale mentioned in said clause (d) hy the
maximum amount of the Principal and Inferest Requirements for
any fiscal year thereafter on acconnt of all bonds then ontstanding
aned the honds then vequested to he anthenticaled and delivered ax
shown in ilem (i) of such certifiente shall e not less than one hun-
dred thiviy-five per conlum (135%).

The proceeds (exclnding acerned interest) of suell bonds and the
other funds mentioned in parageaph (1) above, it any, shall be paid by
the State Treasurer sinmbaneonsly with the delivery of such bonds
to the Trasiee for deposit lo the eredit of a speeial consiruetion fund
appropriately designaled and hekl inddrust for the sole and exclusive
purpose of paying the cost of sueh Improvements, Al of the provisions
of Article TV of this Tndentnre, exeept Secelion A0+ thereof, which relate
to the Project and to the Construction Fund shall apply to sueh Ilm- .
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provenmenis and {o sieh special construetion fund {o the extent fhat,
such provisions may be applicable. The amonnt received as acerued

interest on such honds shall he paid by the State Treasurer simultane-
ously with the delivery of sueh honds to the Truslee for deposit o the
credit of the Bond Interest Account, ' :

Seerioy 211, Until delinitive bonds of any Series are realy for
delivery, there may be excented, aimd upon request of the Commission
the Trustee shall authenticate and deliver, in leu of detinifive bonds and
suhjecl to the same limitations and conditions, temporary printed, en-
graved or lithographed homls, in the form of either coupon houds in the
denomination ol $3,000 or any multiple theveol, with or withoul coupuons,

or registered honds withont eoupons in denominations of 5,000 or any -

mulliple thereol, or hoth, ax the Conunission hy resolution may provide,

< substantially of the tenor hereinahove set forth smd with such appropri-

ale omissions, insertions and variations as may he veguired.

Until definitive honds of any Seéries ave ready for delivery, any

temporary hond of such Series may, iff so provided by (he Commission

Iy resolufion, he exchanged at the prinetpal oflice of the Trusiee, without
. ’ - 4
charge fo the holder thereof, for an cyual azgregate prineipal amount

of temporary coupon homls or of tempurary vegistered honds without
eoupons, or hoth, of like tenor, of the same Series and hearing inlevest

ul the same rato,

I temporary bouds shall he issued, the Commission shall cause the
definitive honds to be prepared and to he executed and delivered (o (he
Trustee, aml fhe Trustee, upon presentation fo it af ils principal oftice

ol any temporary hond aceompanied by all unpaid conpons, it any, shall

cancel the same and authenticate and deliver in exchange therefor at {he
place designated by the holder, without charge to the halider thereof, a
definitive hond or honds of an eqnal aggregate principal amount, of the
same Series and bearving interest at {he same rate as the temporary hond
surrendered. Tpon any such exchange all coupons appertaining to
definitive coupon honds and representing interest thevetofore paid shall
he defached aud eancelled by the ‘Lrustee, Until so exchanged the {em-
porary honds shall in all respeets be entitled fo {he same henefit and
seeurity of this Indenfure as the definitive bonds {o he issaed and anfhen-
licated hereunder. Tnleresi on fomporary conupon honds, when due and
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pavable, i the definitive bomds shall not be vealdy for exe hange, shall
be paid on presentation of such temporary coupon bonds ind notation
of such payment shall be endorsed thereon, or =uch inferesi shall he paid
upon {he surrender of the appropriafe coupons if conpons represenfing
sieh inferest shall he atlached fo sneh temporary bonds,

Seerioy 212 Ty eaxe any hond secnrved heveby shall hecome mati-
lated ar he destroyed or lost, the Conmiission shall eause to he excented,
and the Trustee shall anthenticate and deliver, a new bomd of like date
and fenor in exchange aned substitution for and upan the eanestiation of
sueh mntilided boned and ifs inferest conpons, i any, or in lien of and in
substifulion for sueh bond and its coupons, it any, destroyed or lost,
“upon the holder's paying the veasonable expenses and charges of the
Commission and the Trastes in eonncefion thevewilh and, in the ense of
o bonel ddost roved or lost, his ilineg with the Treostes evidenes satisfactory
to il aml {6 the Commission that sueh boned and eonpons, if any. were
destroyved or lost, and of his ownership thereof, and fenishing the
Commission and the Treustee with indemnity satisfactory to them.

MRTICLE T, ‘ ' .
Repevprioxn or Doxos,

Stetion 0L The bowds issumed nncee the provisions ol Seetion 208
of thi= Indentnre af the time outstanding may be rodeemed prioe {o their
maturily either : ~

(a) in whole, on any dale nol earlier than January 1, 1976, at
the option ol the Connnission, feom any moneys that way he wade
available for such parpose, at the prineipal smount of the bonds fo
he redecmed. together with the interest aceened thereon to the date
fixeed for redempiion, plus o preminm of 40 of sueh prineipal
amowd il redeemed on or prior {o December 31, 1980, 3% if re-
deemed thereaftier and on or prior {0 December 31, 1985, 2% if
redeemed therealter and on or prior to December 31, 1990, 1% if
rmlm‘mt‘d therealler and on or prior {o Deeember 31, 1995, 14 of
150 AT redeemed thereafler and on or prior to December 31, 2000,
'md wilhout preminm il redeemed {hereaftor, or
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(h) in part, on any interest payment date not earlier than
January 1, 1971, from moueys in the Sinking Fund, at the prineipal
amount of the honds to he redeemed, together with the interest
acerued thereon to the date fixed for redemption, plus a preminm
of 3% of such prineipal amount if redeemed on or prior to July 1,
1975, 2% if redeemed thereafter and on or prior to July 1, 1980,
1% if redeemed thercafter and on or prior to July 1, 1985, 14 of
1% if redecemed thercafter and on or prior to July 1, 1990, and
without premium if redeemed theveafter.

The bonds of any other Series issned under the provisious of thix
Indenture shall be made subjeet to vedemption, both in whole and in
part and at sueh times and prices, as may he provided in the resolution
authorvizing the issuance of such bonds; provided, however, that any
redemption in part may be made only on an interest payment date and
any premium to he paid on the redemption of any such bonds shall not
exceed five per eentum (5% ) of the principal amount of the bonds to be
redeemed.

If less than all of the honds of a Series shall be called for redemp-
tion, the particular bonds or portions of registered hbonds without cou-
pons to be redeemed from such Series shall be selected by lot by the
Trustee in such manner as the Trustee in its diseretion may determine;
provided, however, that the portion of any registered bond without
coupons to be redeemed shall be in the principal amount of $5,000 or
some multiple thereof, and that, iu seleeting bonds for redemption, the
Trustee shall treat each registered bond without coupons as represent-
ing that number of coupon hounds which is obtained by dividing the
principal amount of such registered bond without coupons by $5,000.

Secrion 302. At least thirty (30) days hefore the redemption date
of any bonds the Trustee <hall cause a notice of any such redemption,
either in whole or in part, signed by the Trustee, (a) to he published
onee in a daily newspaper of general circulation published in the City of
Norfolk, Virginia, and in a daily newspaper of general cireulation or
a financial journal published in the Borough of Manhattan, City and
State of New York, (b) to be filed with the Paying Agents, and (c) to
he mailed, postage prepaid, to all registered owners of bonds or portions

84




(S, 30)
' a6

of honds 1o he redesmed at their addvesses as they appeie on (e eegis-
tration hooks hereinabove provided for, but failure so to file or mail any
such notice shall not affeet (he validity ol the proeeedings for such
redemption. Bach such nofice shall set forth the dade fixed lor redemp-
tion, the redempition price to he paid and, i less than all of the honds of
a Series then ontstanding shall he ealled for redemplion, the distinetive
numbers and letters, i any, of such bonds {0 he redeemed and, in the
ecase of registered honds without coupons {o he redeemed in part only,
the portion of the principal amount therenl o be redeemed. In case any
regislered bond withont conpons is to-he redevued in part only, the
nolice of redemplion which rvelates {o sueh hond shall state alse that
- on or after the redemption date, upon sarrender of sueh howld, atiew

hond or howls in ]n’mmp.ll amoun! equal to the unrmlw-mml portion of.

sueh hond will be jssied.

Seeriox 303, On the date so designated Tor redemplion, notice
" having been published in the manner and under the ecomditions herein-
above provided and moneyx for payment of the redemption price anid
the acerned interest heing held in separate aceonnds by the Trustee or by
the Payxing Agents in trust for the hoklers of the hands or portions
thereof to be redeemed, all as provided in this Indenture. the honds or
portions of registeral howls withoul conpons <o ealled for redemption
shall become and heatue amd payable af the redemption price provided
for redemption of such honeds or portions of honds on such date, inferest
on the honds or porlions of honds so called for redemption shall cease te
acerue, the coupons for interest on any coupon bonds so called for re-
demption payable subsequent {o the redemption date shall be void, such
honds ar portions of honds shall cease {o he entitled to any benefit or
securily mnder this Indenture, and the holders or registered owners of

such honds or portions of honds shall have no righis in respeet thoreol

oxeept to receive payment of the redemption priee thereof and the
acerued inferest and, fo the exient provided in Seetion 305 of this
Artiele, (o receive bonds for any nnrmlu-cmm] porlions of regisicred
honds withont eoupons. :

Seerox 304, Al uu]mi(l coupens which appertain (o conpon honds
so called for redemplion and which shall have hecome due and pay-
able on or prior fo the dale of vedemplion designated v such notien
shall continne {o be payable {o the bearers severally and respectively
upon the presentation and surrender of such coupons.
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Seertox 303, In case part but not all of an ontstanding registered
bond wilhout coupons shall be selected for redemplion, the registered

owner Lhereof or his atlorney or legal representative shall present and

surrender such hond o the Trustes Lor pauyment of the principal amount
thereof so called for redemplion, and the Commixsion shall execute and
the Trustee shatl authentieate and deliver o or upon the order of such
registered owner or his legal representative, without charge therefor,
for the unredeemed |m|lum of the principal amount of the registered
bond wilhont conpons so surrendored, either enupon honds or a regis-
tered bond or honds withoul conpons of the same Series, al the oplion
of such registered owner or hix atiorney o legal representafive, of any
denomination or denominations anthorized by this lml('nturc and hear-
ing interest af the same rale.

Secrinx 306G, Coupon hends <o redeemed and all unmatured cou-
poms apperfaining therelo, and registered honds without conpons <o
presenled and surrendered, .slnll he cancelled upon the surrender
thercof.

Secriox 307, Bonds and portions of honds which have heen duly
called for redemption under the provisions of this Artiele, or with
respeet to which irrevoeable instruclions {o call for redemption al the
carliest redemption dafe have heen given to the Trustee in form satis-
factory to il, and for the payment of the vedemplion price and the
acernndd inlerest of which moneys shall he held in separate hicconnis hy
the Trustee or by the Paying Agents in {vast for the holders of fhe
honds or portions thereof to he redeemed, all as. provided in this Inden-
ture, shall not theveal{er he deemed to be oulstanding undor the pro-.
visions of this Indenture. : -

ARTICLE 1V,
CrsTopy Axp ArrLicatioN of Proceens oF 13oxps.

Secriox 40L .\ special [und is hereby created and designated
“Slate of Virginia 1965 Toll Projeet Construction Fund” (herein some-
times ealled the “Construction Fund”), 1o the eredit of which such
deposits shall be made as are reyuired by the provisions of Scclions
208 and 209 of this Indenture.
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The moneys in the Construction Fund shall be held by the Trnstee
in tenst and, subjeel to the provisions of Seetion 410 of this Article,
shall he applied te the payment of tie eost of {he Projeet and, pending
such applieation, shall he subjeel to a lien and charge in favor of the
holders of the bonds issued and onistanding under this Tndenture and
for the further sceurity of sueh holders until paid ont or transferred as
hierein provided. ' '

Kecrinx 402, Payment of the cost of the Project shall he made

from the Consfruetion Fund. Al payments from the Constenelion Fund

shall e subjeet (o the provisions amd restrietions =et forth in this
Article, and the Commission eavenants (hat il will notl eanse or permit
to he paid From the Constenefion Fund any sums exeepl in aceardance
wifh sueh provisions and resfriclions,

Seerioy 403, For the purposes of (his Tndenture the cost of the
Prajoct shall embeaee the eost of eonstencfing the same, and the cost of
grade separations and any road reloeations desmed nevessary hy the
Commission i conueetion therewith, and, withent infendine thereby (o

limil or restriet any proper definifion of such cost under the provisions

of the Stale Revenue Bomd Act. shall include the following:

(a) obligafions incurred for lnhor and materials and o eon-
tractors, huilders and materiatmen in conneetion with the construe-
tion of the Project, for machinery and equipment, for the restora-

- tion or relacation of properly damaged or destroyed in connection

with such construetion, for the removal or relocation of structures
and for'the elearing of ianlds:

“(h) the cost of acquiring by purchase, if such purehase shall

" be dermed expedient, amnd the amouni of any deposit in court or
award or final judgment in or any selllement or compromise of any

proceeding lo acquive by eminent donmin, such lands. property.

righls, rights of way, eagsemenls, franchises aml other interests as

may he deemed necessary o convenient by the Connmission awd

the Consulting Jingineers for the construclion aml operation of

the PProject, oplions and parlinl payments {hereon, the cost of

demolishing or removing any buildings or siruetures on land so

acquired, including the cost of acquiring any lands {0 which such

buildings or sirneluwres may he moved, and the ameunt of any
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damages incident {o or consequent upon the construction and opera-
tion of the Project; .

(e) interest on the honds issned uwler the provisions of See-
fion 208 wnd an any honds issued under the provisions of Seefion
209 of this Indenture priov to the commencement. of amld during the
construetion of the Project amd for one vear alter the eompletion
of construetion of the Projeet, and the reasonable fees of the
Trustee amd the Paying Agents for the payment of such interest:

() the fees and expenses of the ‘T'rusiee Tor its serviees prior
to and during construction, (axes or ofher munieipal o govermmen-
tal eharges Inwlully lovied or nssessed during construction npon
the Projeet or any property acquired therefor, and preminms on
insuranee (if any) in councction with the Projeet during con-
struclion;

(e) the cost of horings.and other preliminary mvestigations
{o determine foundation or other conditions, expenses necessary
or incident to determining the feasibility or practicabilily of con-
strueling the Project, nml fees and expenses of engineers for
making traflic studies, surveys and estimates of costs and of rev-
enues and other estimates and for preparing plans and specifica-
-lions aml supervising construction, as well as for the performance
"ol all other duties of engineers set forth herein in relation to the
construetion of the Projoet and the issuanee of bonds therefor:

() expenses of administeation properly chargeable to the
LPrajeet, ligal expenses amd Foes, finaneing charages, cost of andits
el of preparing and issuing the homls, and all ofher ifems of
expense not elsewhers in this Section specified ineident {o the con-
struetion and equipment of the Projeet. the financing thereof, the
placing of the smme in operation (inclwding the initial premivins

on any insurance reguired or obtained under the provisions of this ..

Indentore), and the aequisition of lnmds, property, righls, rights of
way, easements, Franehises and interests thevefor, including ab-
straels of {ifle, title insuranes, cosl of surveys and other expenses
in connection with snel acquisition: and

()} any obligntion or expense herelofore or hevealler ineurred
hy the Commission or any member or officer thereof in couneetion
with the Projeet Tor any of the Foregoing purposes,
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Seeriox 400, The Trustee shall set aside from (he proeeeds of the
bonds issued under the provisions of Seclion 208 of this Indenfure wud
credit to a separafe inderest account in the Constenetion Fund the
amonnt requived for paying the interest which will heenme due and
payiable.on said bouds on each interest payment date to and inelnding
January 1, 1969, such period heing less than the estimated period of con-
struetion plus one year after the complefion of construetion of the
Projeel. In the event that honds shall e issaed under the provisions of
Section 208 of this Indenture, the Trustee shall <ot agide from the pro.
ceeds of such houds and eredil {o <aid separate interest acconnt {(he
amonnt requived for paving the intevest which will become due and
paxahle on such bonds on each inferest payment date {0 awd including
January 1, 1969, Without requisifion from (he Comission or ofher or
further anthorily than is contained herein, the Trustee shall apply the
moneys fo the eredit of snid separate inferes{ aceonni 1o fhe paymeni of
sueh inferest as it heeomes due and payable,

Seeriox 405, Payments from the Consfruction IMund, except the
pavments which the Trustes is anthorized (o make ander {he provisions
ol Seetion 404 of this Avticle, shall be made in accordanee with the pro-.
visions of this Seetion. Before any such poyment shall bhe made the
Commission shall file with the Truslon;

(a) a requisition, signed by the State 1llighway Conmmissioner
or by such other officer or employee of the Commission as way he
designated by the §afe Highway Commissioner for such purpose,
stating ,

(i) the itens number of ench such payment,

(ii) the name of the person, firm or enrporalion {0 whom
cach such payment is due, '

(iii1) the respective amounts {o he paid, and

(iv) the purpose hy general elassifieation for which each
obligation to be paid was ineurved:

(b) a certifieate, signed hy the State Highway Commissioner
or hy such other oflicer or émployee of the Commission as mav he
designaled hy the Stafe Iighway Commissioner for such purpose
and altached fo such requisition, eertifying:

(1) that obligations in the stated amounts.have been in-
curred by the Commission and are presently due and payable
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. and that cacl item thereof is a proper charge against the Con-
struetion Iund and hias not heen paid,

(ii) that there has not been filed with or served upon the
Commission notice of any lien, right to lien or altachment
upon, or claim alleeting the right of any such persons, firms or
corporations o receive payment of, the vespeetive amounts
stated in sueh requisition which has not been rveleased or will
not be released sinltancously with the payment of such
obligation, and T

(ii1) that such veqguisition confains no item represeniing
payment on aceount of any retained pereentage which the Com-
mission ig at the date of sueh requisition entitled to retain,
nnless payment of: such refained pereentage shall be approved
by the Consulting Fngineers; and

(¢) a certilicate, signed by the Consulling l'hngiucors.{md at-
tached to such requisition, certifying their appro ‘al thereof.

Upon receipt of ench requisition and accompanying certificates the
Trustee shall transfer [rom the Construction IFund to the eredit of a
speeinl eheeking aceount in ifs commereial depaviment in the namwe of
the State Treasurer an amount equal {o the total of the mmounts to he
paid as sel forth in such requisition, the amomd so transferved (o he
nsed solely for the payment of the obligations sef forth in such requisi-
tion. The Commission shall thereupon file with the State Comptroller a
dnplicale of each such reduiisifion and acecompanying cevlifieates and a
voncher, signed by the State highway Commissioner or by such other
officer or emplayee of the Commission as may be designafed by {he
Stale Highway Commissioner for such purpose, covering each ifem sot
forth in such requisition and thereupon the Stale Comptroller shall
issue warranfs for the payment by the State Treasurer of each such
ilem. and each such payment shall he made by the Stale Treasurer hy
check drawn on sueh special cheeking account. Moneys (ransferved (o
the eredit of sueh speeial ehecking account shall he deemed to he a part
of the Construclion Fund until paid oul as ahove provided. Tn making
siuch {ransfers the Trustee may rely upon sueh requisitions and aceom-
panying cevtifieates, If for any reason the Commission should decide
priov {o the payment of any ilem in a requisition not to pay such item,
the State Highway Commissioner or such other officer or employee of
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the Commission as may he designated by the State Highway Commis-
sioner for such purpose shall give notice ol such decision to the Trustee
and, in ease the amount of sueh item shall have been included in any
sueh transter, the State Treasurver shall, upon voucher and warrant as
ahove provided, theveupon pay the amount of sueh ilem hy cheek
similarly signed and deawn on such speeinl checking account to the
T eustee Lor deposit {o the eredit of the Construefion Fund.

In addition {o such transters, the Trustee shall pay from the Con-
struction Fund Lo the Commission upon ils reguisitions {herefor, signed
hy the State Highway Commissioner or by such other oftiecer or employee
of the Commission as may he designated by the State Highway Com-
missioner For such purpose, at one time or from {ime {o time, a sum
or sums aggregating not more than Filty Thousand Dollavs ($30.000).
exelusive of reimbursements as heveinafier in this Seelion anthorized,
sieh sums mud sueh reimbursements (o he used by the Commission as a
revolving Mund for the payment of items of cost and expenses referred to
in Seetion 403 of this Article which can not conveniently he paid as
herein otherwise provided. Such moneys shall he deemed o he a part
of the Construction Fuwd unfil paid oul as above provided. The
revolving Fund shall be peimbursed by tee Trustee from time to thne
for such items of cost and expenses so paid hy payments from the Con-
strucetion I"und upon vequisition of {he Commission, filed with the
Trustee and similarly signed, speeifying the pavee, the amount and the
purpose hy general classifiention of each payment from the revolving
fand for which such reimbursement is requested, and siating that each
such item of cost or expense so paild was a necessarvy item of eost or
expense within saicd Section 403 and that sueh cost or expense conld
not eonveniently be paid except from sueh revolving fund, and a certifi-
eate, signed by the Consulling Engineers and attached to such requisi-
tion, certifying theiv approval thercof. In making sueh payments and
reimbursements the I'rustee may rely upon such requisitions and
certifientes.

Secriox 406, If any requisition contains any item for the pay-
ment of the purchase price or cost of any lands, property, rights, rights
of way, casements, franchises or interesis in or relafing to lands, there
shall be altached fo sueh reqguisition, in addifion {o the ecvlifieates men-
tioned in Seetion 405 of {his Arlicle,

— — > ——

.




(Skc. 407)

43

(a) a certificate, signed by the State Ilighway Commissionecr
or hy such other officer or emplayee of the Commission as may be
designated by the State Highway Commissioner for such purpose,
slating that such lands, property, rights, rights of way, easements,
franchises or inferests are being acquired in furtherance of the
acquisition of the right of way for the Project ov in furtherance of
the constrnetion or aperation of the Project, and

(b) a wrillen opinion of the Attorney General or an Assistant
Atorney General of the Counmonwealth stating that the signer is ot
the apinion that the Conmmigsion is anthorized fo aequive such lands,
properiy, righls, vights of way, casements, franchises or inlevests,
and that the State will have upon the payment of <aeh item fille in
fee simple Lo, or perpefnal easements for the purposes of the Proj-
ool over, sueh lands, free from all liens, encmmbrances and defeels
of {itle exeept liens, encumbranees or defeels of {itle which do not
have o materially adverse effect upon the Commission’s vight to use
sueh lands or properties for the purposes infended or which have
heen adegquately gnarded against by a hond or other form of indem-
nity, or, il sueh payment be a deposit in court in any proeeeding lo
acguire any inforest in or relating to lands by eminent domain or ¢
payment for an option to purehase or for a quilelaim deed or a
leage or a release or on o contrael {o purchase or is otherwise for
the acquisition of a righl or intervest in Iands less than a fee simple
or a perpetual easement. or if such payment be a part payment for
any such purpose, the weritfen approval of the acquisition of such
lessor right or inferest or of sueh depnsit or parl payment sigmed
by {he Aforney General or an Assislant Atorney General, or, in
lien of the opinion requived by this elause, a firm undertaking hy a
repmtable {itle insuranee company ta issne it title insuranes poliey
and a written opinion of the Atlorney General or an Assistant
AMlarney General slafing that, in the opinion of the signer, any
ohjeefions or exceplions {o he nofed (herein are not of a material
nature.

-

Seerox 407, The Commission covenanis that the Projeet will be
constrnieted on lnd whieh is owned or ean be acquived by the Conunis-
sion in the e of the State of Virginia in fee simple or over which the
Commission shall have acquired or ean acquire in the name of the State
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of Virginia perpetual easements for the purposes of the Projeet, {ree
from all liens, encumbrances and defects of title except liens, encum-
branees or defeets of title which do not have a materially adverse effect
upon {he Commission’s right lo use such lands or properties for the
purposes infended.

Secriox 408, All requisitions, certificates and opinions received by
the Trustee, as required in this Article as conditions of payment from
the Construction Fund, may be relied upon hy the Trustee.

Secriox 409, The Commission covenants that, al least onee in each
three months® period atter the delivery of the honds under the provisions
of Svetion 208 of this Indenture and until the eoustruetion of the 'roject
shall have heen completed, as evidenced by the filing with the Trustee
of the cerlificate and opinion referred to in Section 410 of this Mreticle,
it will prepare a progress report in connection with the acyuisition of
the right of way for the Projeet and will cause the Consulting Fnginceers
(o prepare a progress report in connection with the construetion of the
Projeet, including their current estimates of

{1) the date on which the Projeet will he opened for traflie,
unless the Projeel shall have been opened for teaflie prior {o the
date of such repog't,

(ii) the date on which the construction of the Projeet will he
completed,

(ii1) the cost of the Projeet (showing separately the amount
for cach general elassification set forth in the engineering report
mentioned in the preambles of this Indenture), exclusive of finane-
ing charges and interest during construetion, and

(iv) the amount of funds required each {hree months during
the remaining estimated period of construelion to meet such cost,
accompanied by a statement of progress of such construction,

and comparisons belween such times, amounts and progress and the
estimatled times and nmounts and the progress seliedule set forth in said
engineering report and in {he statement filed under the provisions of
clause (h) of said Seetion 208, Copies of sneh progress reports shall he
filed with the Trustee and the Commission and mailed by the Com-
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mission to the prineipal underwriters and all hondholders wha shall
have filed their names and addresses with the Secretary of the Com-
mission for such purpose.

The Commission further covenants thal, at least once in each six
(G) months after the delivery of the bonds under the provisions of said
Seetion 205 and until the construetion of the Project shall have been
completed, it will canse an andit to be made by an independent firm of
certifid public accounfants of recognized ability and standing, to be
chosen by the Commission with {he approval of the Trustee, covering all
receipts and moneys then on deposit with or in the name of the Trustee
and the Commission and any secnrity held therefor, any investments
thereof and all payments and disbursements made pursuant to the pro-
visions of Sections 404 and 405 of this Article. Reports of each such
audit shall be filed with the Trustee and the Commission and copies of
such reports shall be mailed by the Commission to the principal nnder-
writers, the Consulting Jngineers and all hondholders who shall have
filed their names and addresses with the Secrelary of the Commission
for such purpose,

secriox 410, When the construction of the Project shall have heen
completed, which fact shall be evidenced to the Trustee by a cer-
tificate stating the date of such completion, signed by the State High-
way Commissioner or the Chief Ingincer and hy the Seervetary or an
Assistant Seeretary of the Commission and approved by the Consulling
Cngineers, accompanicd by an opinion of the Attorney General or an
Assistant Attorney General of the Conmnouwealth sfating that the Com-
mission hax acquired in the name of the State of Virginia {itle in fee sim-
ple to, or perpotual easenents For the purposes of, the Projoet aud all of
the property necessary and incident therefo, free fram all liens, enenm-
hrances and defeets of title exeepl. liens, encumbranees or defeets of {ifle
which do not have a materially adverse efTeet upon the Commission’s
right 1o use such Inmuls or properties for the purposes infended or which
have been adequately guarded against by a hond or other form of
indemnity, that there are no unsatisfied mechanies’, laborers’, contrac-
tors® or materinlinen’s liens on any property constituting a part of
the Prajeet or on file in any public office where the same should he filed
in order to be valid liens against any part of sueh property, and {hat,
in the opinion of the signer, the time within which such liens can be
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filed has expired, the balanee in the Construction Tund (excluding
any amount held for the eredit of the separale inferest account therein
under the provisions of Section 404 of this Article), including any
amount in the revolving fund created by Section 405 of this Article,
not reserved by the Commission with the approval of the Consulting
Fngineers for the payment of any remaining part of the cost of ihe
Projoct, shall he transferred by the Trustee or deposited by the Stafe
Preasurer with the Trusiee, as the ease may be, fo the credit of the
Reserve Aceount: provided, however, that the Commission hy reso-
Intion may from lime to time, with the approval of the Consniting
ngineers, authorize and diveet the Trusiee to transfer from the Con-
strnefion Fund to the eredit of the Reserve Account all or a portion
of the moneys held for the eredit of the Construclion Fund in excess
of the amomt then estimated by the Commission, with the approval
of the Consulling Fagineors, {o he saflicient for the pnrpose of pro-
viding funds for completing payment of the cost of {he Project.

If at any {ime after such teansfer there shall be filed with the
Trustee a cerlificate, signed hy the State Highway Commissioner or the
Chief Engineer and by the Seevefary or an \ssistant Seerefavy
of the Connnission and approved by the Consalling FEngineers, stating
that the cost of the Projeet has been finally determined aned that the

part of such eost then remnining nnpaid exeeeds the amount peserved

by the Trustee under this Seetion, an amount equal to sueh exeess <hall
Forthwith be retransferred hy The Trastee from the Reserve Aecomnd
to the Constraetion Fand and theveafter applied, upon vequisifion as
above provided, o moeet sueh unpaid cost : provided, however, that the
amount so refransferrved shall not exeesd the amount (ransferred from
the Construefion Fund {o the Reserve Aceount under fhe forecoing
provisions of this Seetion, 1 at any thne afler such fransfer or vo-
teansfor there shall be filed with the Trosiee a cortifieate, similarly
signed amd approved, stafing thal the eost of the Project has heen
finally determined and that the amownt rocerved under (his Seelion
exceeds the pavt of such cost then remaining unpaid, an amount equal
to such excess shall forthwith be {ransforred by the Trustee from.the
Constinetion IFund to the Reserve Neconnt,

In making any such franster or vefranslor fthe Trustee may vely
upon (i) a cortilicate filed with it by the Commission, signed by the
State Mlighway Comnmissioner or the Chief Engineer and approved by

.-
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{he Consulling Jingineers, as to any ifems of suel cost then remaining
unpaid and as {o any estimaie in such certificale of the amount of any
itoms of such cost the actual amount of which is not finally deter-
mined, and (h) a cerlificale, signed by the Attorney General or an
Assistani Attorney General of the Commonwealth, as {o the stafus
and amount of any claims {hen ountstanding affecting such ensf. The
Trustee may require the filing of such certificales as a condifion of
such transfer or retransfer.

ARTICLIL V.

Revexurs axp IMunps,

Sectiox 201 The Commission ecovenants

(a) that bhefore the Prajeet or any part thercof is opened
for traflic i will fix and place in effect an inilial schedule of {alls
for traflic using the Projeel, which schedule will be in substantial
conformity with the tolls vecommended by the Tvaflic Fngineers
in their traflic veport mentioned in the preambles of this Indenturve,
sithjeel 1o any change or vevision which will nof, in the opinion of
the Traflic Kngineers, resulf in producing less revenues,

(h) that it will nol change {he toll eollecting facilities or
change or revise the tolls For traflic using the Toll Road if. in the
opinion of the Traflic Fngineers, such change or revision will
resaitdt in producing fess revenues unless suech change or revision,
in the opinion of {the Trallic Engineers, will still result in pro.
ducing revenues sullicient. to provide for the deposit {o the eredil
of the Sinking Fand and the Improvement Fund in each fiseal
yvear of an amount not less than

(i) the mmount of estimated net revennes (over and above
Corrent Expenses and deposils {o the eredit of the Reserve
Maintenanee Fund) for cach sueh fiseal year as determined
from the estimates set forth in said traflic report and in the
engineering report of the Consulling Fingineers menfioned in
the preambles of {his huleniuve or, in case any addifional
honds shall he issued under the provisions of Seelion 200 of
thix Indenture, sueh estimafed nel revennes plus an ol
equal to such perceniage thereof as is obtained by dividing
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the principal amomnl of such additional honds by the prin-
cipal muount of the honds issued under the provisions of See-
tion 208 of this Indenture, or

(i1) one hundred thirty-five per eentum (135%) of the
maximum amowd of the Principal and Interest Requirements
for any liseal yenr thercafter on account of all bonds then out-
s{anding,

whichever is the lesser amount, and

(¢) that if the schedule of tolls then in effect for traflic using
the Toll Road is not producing revenues suflicient to provide for
the deposit to the credit of the Sinking Fund and the Improvement
Fund in each fiscal year of an amount not less than one hundred
twenty per centum (12092) of the Principal and Interest Reguive-
menis for such fiseal year, it will request the I'raffic Engineers to
make recommendations as to a revision of the schedule of tolls in
order to produce the maximum amount of revemunes possible
and, upen recciving such recommendations, it will revise such
schedule of {olls in order to produce the maximum amount of rev-
enues possible; provided, however, that the Connmission need not
provide for the deposit {o the eredit of the Sinking Fuud and the
Tmprovemen! Fund of an amount in excess of the amount referred
{o in this clause,

The -Commission further covenants that, if the amount deposited
to the eradit of the Sinking Fund and the Tmprovement FPuned in any
fiseal year shall he loss than the amount referred 1o in clause (¢) above
for such fiseal vear, it will, hefore the 15th day of Febrmary of the
Tollowing fiseal year, reqnest the Teaflie Kngineers {o make recomuen-
dafions as to a vevision of the schedule of tolls in order {o produce the
maximnm amomnt of revennes possible and, upon receiving sueh ree-
ommendations, it will revise such schedule of tolls in ovder {o produce
the maximum amonnt of revenues possible : provided, however, that the
Commission need not provide for the deposit to the evedit of the Sinking
Fuud and the Improvement Fund of an amount in excess of the amount
referred to in said clanse (¢).

Aunvthing in {his Indenture fo the confrary nolwithstanding, it
the Commission shall comply with all reecommendations of the Traflie
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Fingineers (or such independent engineer or_engineering firm or cor-
poration as heveinafter provided for in this Section) in respect of tolls,
it will not eonstitute an evenl of defaunlt under the provisions of clanse
(i) of Sectinn 802 of this Indenlure even thongh the amount deposited
to the credit of {he Sinking Fund and the Jmprovement Fund in any
fiseal year shall be less than the amomnt referred lo in clause (c)
ahove for such fiseal year. In the event of any such deficiency and
regardless of any recommendalions of the Traflic Fingineers or com-
pliance therewith by the Commission, the Trusiee or the holders of
not less than fifteen per eentum (15%) in aggregate principal amount
of the houds then onfstanding may, however, and {he Trusfee shall,
upon {he written request of the holders of nol less than {en per
centum (105%) in agwregate prineipal amount of the bonds then out-
standing and upon heing indemnified to its salisfaction, institute and
proscenie in o conrl of compelent jurisdietion an appropriate action
to compel the Commission to revise the schedule of tolls in owler to
produce the amount referred to in elause (¢) above. The Commission
covenani< that it will adopl and charge {olls in ecompliance wilh any
final order, deerce or judgment entered in any such proceceding, or
any modification thereof.

In the event that the Commission <hall eall upon the Traflic In-
ainecers for their recommoendalions as hereinabove in {his Seetion re-
quired and the Traflic Xngineers, after such request by the Commiission,
shall fail fo file wilh the Commission and willh {he Trustee such ree-
ommendalions in writing within «ixty (60) days after such request,
the Trustee shall farthwith designale and appoint an independent
engineer or engineering firm or corporation having a nation-wide and
favorable repide for =kill and experience in sueh work in lien of the
Traflie Kugineers fo make a survey and study and recommendations
as {o a vevision of {he schodnle of {olls, which recommendations <hall
be veported in wriling to the Commission and {o the Trustee on or
hefore the 1=t day of Augnst following., Such writien report shall for
all purposes be considered {o he the cquivalent of and substituie for
the recommendafions of the Traflie nginecers hercinabove mentioned.

The Commission further covenants that upon its making any
request to the Traflie Mngineers for their recommendations as to a
revision ol {he schedule of tolls or upon {he receipt of any sueh ree-
ommendations from the Traflic Iingincers or upon the adoption by
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the Commission of any revised schedule of {ulls, cerlified copies of
any such request, recommendations or revised schedule of tolls so
adopted will forthwith be filed with the Trustee and mailed by the
Commission {o the principal underwriters.

Seerox 302, The Commission covenanis that tolls will be classi-
fied in a reasonable way to cover all traffie, so that the tolls may be
uniform in application {o all traflic Falling within any reasonable class
regardless of the status or character of any person, firm or corpora-
tion participaling in the traffie, and that no vedueed rate of toll will
be allowed within any snech class exeept that, subjeel. to the provisions
ol Seetion 301 of this Arvlicle, provision may be made for the use of
commutation or other tickets or privileges hased upon frequeney or
volume. The Commission furlher covenants that no {ree’ vehienlar
passage will be permitted on the Toll Road or any part thercol except
to veliicles of members, oflicers and employees of the Commission, the
State Department of Highways and the Division of Motor Vehicles while
they are in the discharge of their ofticial dulies, {o vehicles of any
fire or police department of the Stale of Vieginia or any political
stlulivision theveof while operated in the discharee of oflicial duties,
to ambulances owned or operated by a politieal sulslivision of the State
of Virginia or a non-profit arganization while in the discharge of their
duties and {o vehicles owned or operafed by aconds and independent
contractors of the Commission which are used in conneetion with the
maintenance or operation of the Toll Road and except as is permitted on
aceonnt of the interchanges and the (oll eollecting (aeilitios deseriluad
in the traflic report of the Traflic Kngineers mentioned in the preambles
of this Indenture.

Secriox AN special Fand s herehy erveated in the Slafe
Treasury and dosignated “State of Vieginia 1965 Toll Projeet Rovenne
Fund?’ (herein somefimes called the *“‘Revenue Pund’?). The Com-
mission covenants that all {olls and ofther revenues dervived from the
operafion or ewnership of the Tall Road will lie eolleeted by the Com-
mission and deporited daily, so far as practicable, in a state depositiy,
in the name of the Slate Treasurer {o the eredit of the Revenue Fund.

Seeriox 4. The Connnission covenants thal it will canse the
Consulting Fngineers employed by it wuder the provisions ol Seetion
706 of this Indenture, among such other duties as may he imposed upon

99




(Sue, 204)
M

them by the Commission or by this Indenfure, {o make an inspection of
the Toll Road al least onee in each year following {he opening of {he
Projeet for traflic and, on or hefore the 1st day of Oetober in each fiseal
vear afler such apening, {o snbmit {0 the Commission a report selling
forth (a) their findings whether the Toll Road has heen maintained in
good repair, working ovder amd condition and (b) their recommenda-
tions as {o :

(i) the proper mainlennnee, repair and operation of the Toll
Road during the eusning fiseal year and an estimate of the amownt -
of money neeessary for such purposes,

(i) insuranee {o he cavried under the provisions of Scections
707 awd 708 of this Indenfure,

(iii) the smonnt, it any, that should be fransferved during the
ensuing fiseal ¥ear to the eredif of the Reserve Maintenanee Fund
for the purposes set forth in Seetion 509 of this Article, and

(iv) the amount, if any, that should he § ansforred daring the
ensuing fiseal year {0 the eredit of {he Iimprovement Fund for the
purposes set forth in Seetion 512 of this Avticle,

The Commission Purther eovenants that it will enuse the Consult-
ing Enginecers to submit {o the Commission at least three mnonths
prior {o thie opening of the Projeet for (eaflic a veport seffing forth
their recommendations with respeetl {o the matiers set forth in ilems
(1), (ii). (iii) and (iv) of chise (b) above For the period of time {rom
the opening of the Project for traflie antil the eloxe of the then enrrent
fisenl vear if' the Praject hall he apened for traflic hefore October 1
of such fiseal year, and until the close of the ensuing fiseal year if the
Projeet shall be apened for Lralie on or after October 1 of a fiscal year.

Promptly after the reeeipl of such reports by the Commission,
copies thereof shall be filed with the Trustee and mailed by the Com-
mission {0 the Traflie Fngiveers, the principal anderwriters and all
hondholders who shall have filed their names and addresses with the
Seerefary of the Commission for such purpose.
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The Commission further covenants {hat, if any such report of the
Consulfing Tinginecrs shall sel forth that the Toll Road has not heen
maintained in goad vepair, working order and eondition, it will, from
the revenues of the Toll Road and any other moneys available therefor,
prompily re<tore the Toll Road to good rvepair, working order and
condition with all expedifion practicable in accovdance with the rec-
ommendations of the Consulling lingincers.

Seermox 505, The Commission covenan{s that on or hefore the
10th day of October in each fiscal year it will prepare a preliminary
bwdget of Current Kxpenses for the ensning fisenl year. On or before
the 20tk day of October in sach fiseal year copies of cach such pre-
liminary budget shall be filed with the Trustee and mailed hy the
Commission lo the Consulling Kngineers, the Trafiic Fngineers, the
principal underwriters and all hondholders who shall have filed {heir
pames and addresses with the Scerefary of the Commission [or such
purpose, The Commission further covenants that it will comply with
any reasomable request of the Trustee or the Consulting Engineers
as to the classifieations in which such budgel shall he prepared, par-
ticularly with respect o the divisions info which such hudget shall
he divided. Sach suech budget shall show separately what elassifications,
“or portions thereol, of Current I5xpenses are {o he paid from available
funds other than the revennes of the I'oll Road,

I the Trusfee, the holders of five per contum (5%) in aggregate
principal amount of the honds then outstanding or a majority of the
priveipal mderwriters shall so request the Commission in writing on
or hefore {he Ist day of November in any fiseal year, the Commission
shall hold a public hearing on or hefore the 20th day of November in
such fiseal year at which the Trustee, any hondholder or any prin-
cipal mnderwrifer may appear in person or hy agent or atlorney and
present itny objections he may have o the linal adoption of sueh budget.
Notice of the time and place of such hearing shall be mailed by the
Commission at least ten (10) days prior to the dale fixed by the Com-
misxion for the heaving {o the Tetstee, the Consulling Ingineers, the
Traflic Mngincers, the principal anderwriters and all hendholders who
shall have filed their naumes and adkdresses with (the Seeretary of the
Commission for such purpose.
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The Commission [rther covenants that.on or before the 1st day
of Deeember in such fiseal year it will finally adopt the budget of
Current Expenses for the ensuing fiscal year (hercin sometimes
called the “Annual Dudget?’’) and that {he tofal appropriations in any
division thereol will not exceed {he total appropriations in the corre-
sponding division in {he preliminary budgel. On or hefore the 10th
day of December in sneh fiseal year copies of the Annual Bndget shall
he filed with the Truster and mailed by the Commission to the Con-
sulting Fngineers, the TrafMie Fngineers, the principal wnderwrilers
and all bondholders who shall have filed their names and addresses
with the Seeretary of the Commission for such purpose.

If for any reason the Commission shall not have adopled the
Ammual Budget hefave the first day of any fiseal year, the preliminary
budgel for such fiseal year, if approved hy the Consulling Engineers,
or, if there is none so approved, the budget for fhe preceding fiseal
vear, shall, wntil the adopfion of the Annnal Budget, he deemed to
b in foree and <hall he treafed as the Annual Budget under the pro
visions of this Article.

The Commission may at any time adopt an amended or supple
menial Annnal Dudget for the remainder of the then current fiseal
year, bnt nn suel amended ov supplemenial Annual Budget shall be
offective until it <hall be approved by the Consulling Wngineers, and
when so approved the Amnmual Budget so muended or supplemented

shall he treated as the Annnal Budget under the provisions of this -

Artiele. Copics of any such amended or supplemential Aunual Budget
shall he filed with the Terustee and mailed by the Conunission to the
_Consnlting Figineers, the Traflic Kngineers, {he principal underwrifers
and all handholders who shall have filed their names and addresses with
the Seereinry of the Commission for such purpose,

The Commission Further covenanis {hat the Current Kxpeuses in-
curred in any fiseal vear will not exceed the reasonable and necessary
amount thereof, and that it will not expend any amount or incur any
obligations for maintenance, vepair ad operation of the Toll Road in
excess of the amounis provided for Current Fxpenses in the Annnal
Pudget, except amounts which may be paid from the Reserve Mainten-
ance Fund. Nothing in this Scetion contained shall limit the amount
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which the Commission may expend for Cnrrent Ixpenses in any fiseal
year provided any amounts expended {herefor in excess of the Annual
Budget shall be received by the Commission from some souree other
than the revenues of the Toll Road and the Commission shall not make
any reimbursement therefor from such revenues.

The Commission further covenants that, any of the loregoing pro-
visions ol this Seetion Lo the contrary notwithstanding, in the fiseal vear
in which the Project shall be opened for traflic it will, on or helore {he
I0th day Tollowing the dale (hevein ealled the “veport dale™) on
which the Consulting Fngrineers shall have submitted their report {o
the Commissgion pursaint {o the provisions of the second paragraph of
Section 504 of this Article, prepare a preliminary budget o Curremt
Expenses for the period of time for which sueh report shall have been
submilled, and copies of such preliminary budzet shall be filed and
mailed on or hefore the 20th day following the report date. If the
Trastee, the holders of five per centumn (5% ) in aguregate prineipal
amount of the honds then oulstanding or a majority of the prineipal
underwrifers shall so request the Commission in wrifing on or hefore
the 40th day following Lhe report date, the Conmission shall hold a
public hearing on or hefore the 6G0th day following the veport date, The
Commission further covenants that on or hefore the TOth day followine
the report date it will finally adopt the budget of Current Expenses for
the period for which said preliminary hudget <hall have heen prepared
(hervin ealled the “fnitial Budget™), and copies thereol shall e
filed and mailed within ten (10) days after the adoption theveol. If for
uny reason the Commission shall not have adopled the Initial Budeet
before the I'rojeet shall have been opened fir {raflie, the preliminary
budget for such period. if approved by the Consulting Ingineers, or, if
there is none so approved, the recommendations of the Consulfing -
Tngineers in their report submitted to the Conmmission pursuant to the
provisions of saild secomd paragraph of Seetion 504 as {o the proper
maintenance, repair and operation of the Project for sueh periad, <hall,
until the adoption of the Initial Budget, he deemed o he in force amd
shall be trealed as the Iniinl ]h.ulgct under the provisions of this
paragraph. Fxcept as to any such provisions which may conflicf with
the provisions of this paragraph, all of the forezoing pravisions of this
Seetion shall he applicable {o the preliminary budwet and the Initial
Budlget provided for in this paragraph and to all aclion vequired, taken
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ar perntifted i conneetion therewith or relating therefo, Bxeept as
herein provided, all of the provisions of {his Indenfure with respeet to
the Annual Budget shall be applicable to the Initial Budget.

Seeriox 306G\ special fund is herveby ereafed and designated
“1965 Rovenne Fund-Trustee Aceount’, {o be held and applied in
accordanee with the provisions of this Article. On or hefore the 7ih
day of cach month the State llighway Commissioner, or such other
officer or employee of the Clommmuission as may he designated by the
State Highway Comissioner for sneh puepase, shall issue a voncher
divecting the issnanee of a warrani hy the State Compiroller {or pay-
ment by the State Treasurer of all moneys held as of {he last day of the
preceding month for the eredil of the Revenue IFund pursnant to the
provisions of Seefion 03 of this Arlicle {o the Teustee For deposit {o
the eredit of the 1965 Revenue Fund-Trustee Account.

"avment= from the 1965 Revenne Fand-Trustee Acconnt, exeept
the withdrawals which the Trustee is anthorized to make as provided
in Seetion 507 of this Article, shall be made in accordanee with the
provisions of {his Seetion. Before any such payment shall be made
the C'ominission shall file with the Trustee:

(a) a requisition, stgned by 1he State Jlighway Commissioner
or by such ofher oftieer or cmployee of the Commission as may he
desizgnated by the State Highway Conunissioner for such purpose,
staling

(i) the item number of each such payment,

(i1} the name of the person, firm or corporation to whom
cach sueh payment is dne,

(iii) the vespeetive nmonnts to he paid, and

(iv) the purpose by geueral elaxsifieation for which each
obligation to he paid was inenvred ; and

(1) a certificate, signed by the Stafe Llighway Commissioner
ar by such other oflicer ar employee of {he Commission as may he
designated by the State Highway Commizsioner for such purpose
and attached to sueh requisition, eertilying:

(1) that obligations in the slated amounts have heen in-
curred by the Commission and are presenlly due and payable
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and that each ifem thereof was properly incurred as an ifem
of Clurreni Fixpenses and has not heen paid,

(i) that there has nol heen filed with or served upon
the Commission nolice of any lien, right to lien or atiachment
upon, or claim affecling the right of any such persons, firms
or corporafions {o receive payment of, the respective amounts
staferd in snch requisition which has not heen veleased or will
not he released simultancously with the payment of «uch obli-
gation, and

(iii) that the tolal amount ol sueh payments will not b
in exeess of the unencumbered balanee of the Annual Budget
ot amy amendment thereof or supplement thereto.

Upon receipt of each requisition and accompanying certificate the
Trustee shall transfer from the 1965 Revenue Fund-Trustee Aceonnt
to the eredit of a speeial checking acconnt in its commercial depart-
ment in the name of the State Treasurer an amount equal to the
tolal of the amounls to be paid as sel forth in such requisition, the
amount sn transferred to be used solely for the payment of the obli-
gations sot forth in such requisition. The Commission shall thereupon
file with the State Complroller a duplieale of each such requisition and
accompanying certifiente and a voucher, signed by the State High-
wayv Commissioner or by such other oflicer or employee of the Com-
mission as way be designated by the State Tighway Commissioner for
such purpose, covering each item set forth in such requisition and
thereupon the State Comptroller shall issue warranis for the payment
by the Siate Treasurer of each such item, and each such payment shall
be made by the State Treasurer by check drawn on such speeial cheeking
acconnt. Moneys transforred {o the credit of such speeial checking
aceount shall be deemed to be a part of the 1963 Revenue Fund-"Trustee
Account unlil paid oul as above provided. Tn making such transfers the
Trustee may rely upon such reguisitions and accompanying eevtificate.
If for any reason the Commission should decide prior fo the payment
of any ifem in a requisition-nol {o pay such ilem, the State Hizhway
Commissioner or such oflier oflicer or employee of the Commisgsion as
may be designated by the State Ilighway Conmissioner for such pur-
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pose shall give notiee of sueh decision to the. Trustee and, in case the
amount of such item <hall have been ineluded in any sneh transfer, the
Slate Treasurer shall, upon voucher and warvant as above provided,
thereupion pay the amount of such item by cheek similavly signed and
drawn on such special cheeking account {o the Trusiee for deposit fo
the eredit of the 1965 Revenue Fand-Trustee Account.

In addition {o <uch transfers, the Trusice shall pay from the 1965
Revenue Fuand-Trustee Aecount to the Commission upon its requisitions
therefor, signed by the State Highway Commissioner or by such otlier
oflicer or employee of the Commission as may bhe designated by the Slate
Highway Conmissioner for such purpose, at one time or from time fo
time, a sum or suns aggregating not more than Fir'ty Thousand Daollars
CF0.000), exelusive of reimirsements as heveinalter in this Seefion
anthorized, sueh smms and sueh reimbursements to he used by the Com-
wission as a vevolving fund for the payment ol Current Bxpenses which
can nof eonveniontly he paid as herein otherwise provided. Such moneys
shall be deemed to he a part of the 1965 Revenue Fund-Trustee Aceount
until paid out as ahove provided. The revolving fund shall be reim-
hursed by the Trustee frow fhine to time for snch expenses so paid
hy payments from the 1965 Revenue Pund-Trusfee Account upon
requisition ol the Conunission, filed with the Trusiee and similarly
signed. speeifving the payee, the amomnt and the purpose hy general
classifieation of each payment from the revolving fund for which such
reimbursement is requested, and staling that each sneh expense so paitd
wis i neens=ary item of Current Kxpenses, that such expense could not
eonventently be paid exeepl from such revolving fund, and {hat such
payments were nol in exeess of the unenenmbered halanee of the Annual
Budget or any amendment thereof or supplement thereto, In making
sineh pavments and veimbursemenis the Trustee may vely upon such
requisitions, '

Secttoxy H07T. A special fund is hereby created and designated
“State of Virginia Toll Revenne Bonds (Series 1965) Inferest and
Sinking und** (herein sometimes caled the ‘“‘Sinking Fund’?). There
are herehy created theee separate accounts in the Sinking Fund desig-
nated “Bond Inferest Acconnt”, “Reserve Account” and “Redemp-
tion Account™, vespeetively, Two additional special funds are lwroln._v

.
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created and designaled ““State of Virginia 1965 Toll Project Reserve
Maintenance Fund*® (herein somelimes called the “‘Reserve Main-
tenance Fund™) and “State of Virginia 1965 Toll Project Timprovement
IPund™ (herein sometimes ealled the “huprovement Fund™).

The moneys in each ol said Funds and Accounts shall be held by
the Trustee in tenst and applied as hereinafler provided with respect
1o each such Fund or Account and, pending such application, shall
he subjeet to o lien and charge in favor ol {he holders of the honds
issuedd and oulstanding under fhis Indentore and for the turther
seenrily of snch holders until paid oul or transferred as herein pro-
vided.

1 <hall he the duty of the Trustee, on or bhefore the 27th day of
cach month atler the opening of the Projeetl or any part thereof for
tralfie, {o withdraw from the 1965 Revenne Fund-Trustee Acconnt
an amount equal {o the amount of all moneys held for the credit of
suild Aceonunt on the last day of the preceding month less fhe amount
in the revolving Fund therein and an amount (1o he held as a reserve
for Current Fxpenses) equal to twenty per contum (25¢) of the amount
shown by the Annual Budget to he necessary For Current Tixpenses for
the eurrent fiseal year, or of the amount shown by the Tnitial Budgel to
b necessary for Carrenl Fxpenses For the period coverad thereby, as
the ease may be, and depoxit {the sum <o withdrawn {o the cvedit of the
following Accounts or Funds in the following order:

(a) to the eredit of the Bond Tnlerest Aecount. suel mmount
thercof (or the entire snm sa withdrawn i less than the vernired
amount) as may he vequired to make the amount then to the eredit
of the Bond Interest Account equal 1o the amount of interest then
or to hecome within the next ensuing six (6) months due and pay-
able on all honds then outstanding. except any interest which the
Trustee is vequived {o pay from the separate interest aceonnt in the
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Construetion Fund under the provisions of Scction 404 of this
Indenture;

(L) to {he credit of the Reserve Maintenance und, such
amount, il any, of any halance remaining after making the deposit
under clause (a) above (or the entive halance if less than the ve-
anived amount) as may he requived to make the amount deposited
in the enrrent fiseal vear to the credit of the Reserve Maintenance
Fund equal {o the amount recommended hy the Consulting Iingi-
neers, as provided by Seetion 504 of this Arlicle, to he depesited {o
the eredit of saild Fund dieing snel fisen] year: provided, however,
that if the amount so deposited 1o the eredit of said Ifund in any
fixeal vear shiall be less than the smount recommended by the Con-
sulling Finwineers, the requivement {hervel'or shall nevertheless he
enmmlative and the amount of any sueh deficieney in any fiseal year
shall be adided {0 the amonnt otherwise required {o be deposited in
cach fiseal year therealter until sueh time as sueh deficiency shall
have heen made up, unless such reguirement shall have heen madi-
fied by the Consulting Fingineers in weiting, signed copies of sueh
madifieation to be filed with the Trostee and fhe Commission and
mailed hy the Comnission to the principal underwriters:

(¢} to the eredit of the Reserve Account, such amount; if any,
of any balance remaining afler making the deposils under clauses
(n) andd (b) above (or the enfire halance il less than the required
amount) ax may be requived to make the mnount then to the eredit

of the Reserve Necound equal {o cighteen (1S) months” inferest on
all honeds then outstanding;

(1) to the eredit of the Redemption Aceount, such amound. if
any, of any balanee remaining alter making the deposits under
clanses (a). (b) and (¢) above (or the entire balance if less than
the required amount) as may be required fo make the amount
deposited in the then eurrent fiseal year to the eredit of {he Re-
demplion Aecount. equal {o the Amorlization Requirements, if any,
for such fiscal year for the honds of each Series then outstanding,
plus the premium, if any, on such principal amount of bonds which
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wonld be payable in sneh fiseal year il such principal amouni of
honds were (o be redoemed prior {o their maturily from moneys
held for the eredit of the Sinking I"und;

(¢) to the eredit of the Improvement Fund, such amount, if
any, of any halance remaining after making the deposits wnder
clanses (a), (b), (c) and (d) above (or the entire balance if less
{han the required amount) as may he vequired to make the amount
deposited in the current fiscal year {o the credit of the Improvement
Fund equal {o the amount recommended by the Consulling Bngi-
neers, as provided by Section 504 of this Avticle, to he deposited to
the eredit of said I"und during such fiseal year; provided, however,
that if the amount so deposited to the credit of said Fund in any
fiseal yenr shall be less than the amount recommended by {he Con-
sulting Fngineers, the requirement {herefor shall nevertheless he
cumulative and the amonnt of any such deficiency in any fiseal year
shall he added to the amount otherwise required to he deposited in
each fiseal vear thereafter until such time as such deficiency shall
have been made up, unless sneh requivement shall have been modi-
fied by the Consulting Engineers in writing, signed copies of such
madification 1o be filed with the Trustee and the Commission aml
mailed by the Conmnission o the principal underwriters: and

’ (f) to the evedil of the Redemption Mevount, the halanee, if
any, remaining alter making the deposits nnder clauses (a), (b),
(). (d) and () above,

Seermox G0S. The Trustee shall, immedinfely preceding each inter-
est pavment date, witlhelraw from the Bond Tnferest Aecount and (a)
remit by mail to cach owner of registered bonds withoutl coupons the
amounts required for paying the inderest on sueh honds as such inferest
heeomes dne and payable and (b) deposit in trust with the Paving
Agenis the amomnds vequired for paving the interest on the coupon
bonds ax such inferest becomes due and payable,

Secrion H09. JFixeept as hercinalter provided in this Seetion and in
Section 707 of this Tndenture, moneys held for the eredit of the Reserve
Maintenanee Fund shall be dishwrsed only for the purpose of payving
the cost of
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(a) resurfacing the Toll Road or any part thereof,

(b) unusual or extraordinary. maintenance or repairs, main-
tenance or repairs not recurring annually, and renewals and re-
placements, including major items of equipinent,

(¢) vepairs or replacements resulting Irom an emergency
aused by somie extraordinary oceurvence, so characlervized hy a
cerlificatle signed by the Consulting Fngineers and filed with the
Trustee and accompanied by a certilicate, signed hy {he Seeretary
or an Assistimt Seerelary of {he Commission, stating that the
moneys in the 1965 Revenue Fund-Trustee Aceount and insurance
procecds, i any, available thevefor are insuflicient to meet such
CHICIEeNeY,

{(d) enginesring expenses incurred nuder the provisions of
this Section, and

(¢) preminms on insurance carveied undee the provisions of
this Indeniure. '

Sueh dishursements by the Trustee shall be made in aceordanee
with the provisions of Seclion 405 of this Indentnre for payments
from the Construction Fund {o the exfent that such provisions may
he applieable.

I at any time the moneys held for the eredit of the Bond Interest
Aceonnt and the Resevve Aceount shall be insuflicient for the purposc
of paying the interest on the bonds as such interest hecomes due and
paxable, then the Trustee shall transfer from any meoneys held for
the eredit of the Reserve Maintenanee 17und {o the eredit of {he Tond
Inferest Neeount an amount soflicient fo make up any such deficiency.
Any moneys so transferred from the Reserve Maintenanece Fund shall
he yrestored hy the Trustee from available moneys in the 1965 Rovenue
Frund-Trustoe Neconnd, subject 1o the same condilions ax ave preseribed
for deposits to fhe eredit of the Reserve Maintenanee Fund under
the provisions of Seetion 507 of this Article.

The T'rustee shall from time {octime transfer any moneys {rom
the Reserve Maintenanee Fund to {he eredil of the 1963 Revenune Fund-
Trustee Account upon the reecipt of a corfified copy of a resolution
duly adopted by the Commission: direeling <uch transfer and a eertifi-
eate of the Consulling Fuogineers cerlifying that the amount so {o he

-
.
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transforved ix not required for the purposes for which the Reserve
Maintenanee Fund has heen eveated.

Seerion al0, Ixerpl as olherwise provided in Section 410 of {his
Indenture, moneys held for the eredit of the Reserve Aceount shall be
used JTor the purpose of paying inferest on bonds whenever and to
the extent that the moneys held for the eredit of the Bond Interest
Aeconnt shall he insaflicient for such purpose. If at any {ime during
the first lifteen (15) days of May or November in each fiseal year the
moneys held for the eredit of the Reserve Account shall exeeed vight-
cen (18) months® infevest on all bonds then outstanding, such exeess
shall e transferred by the Trustee to fhe credit of the Redemption
Aceonnt, The Trustee may, however, in its disevetion transler af any
time the monexs held for the eredit of {he Reserve Neeount in exeess
of cighieen (18) months’ interest on all honds then ontstanding.

Seeriox 311, Moneys held for the eredit of the Redemption
Neconnt shall be applied to the vetivement of honds issued under the
provisions of this Indentnre as follows:

(1) Subject to the provisions of paragraph (¢) of this Seefion,

the Trustee shall endeavor to purchase honds or portions of bonds
ssecured hereby and then onlstanding, whether or not such honds
or porfions shall then he snbjeel to redemption, at the most ad-
vanfageons price obtainable with veasonable diligence, such price

not to exceed the prineipal of such bouds plus the amount of the

preminm, i any, which wounld be payable on the next redemplion

date 1o the holders of such bonds mder the provisions of Article
HI1 of this Indenture i snch honds or portions of honds <honld be

catled for redemption on such date From moneys in {he Sinking
Fund, The Trustee shall pay the inferest acerned on sueh honds

or poarfinns of honds (o the date of sotilement therefor From the

Bond Toterest Aeconnd and the paechase price from the Redemp-

fion Aceonunt, but no sueh purchase shall be made by the Trustee

within the period of forty-five (45) days immediately preceding

any inferest payment date on which such bouds ave subjeet {o eall

for redemption under the provisions of this Indenture esecept from

moneys other than the moneys set aside or deposited for the re-

demplion of bonds. '
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(h) Subjecl to the provisions of paragraph (c¢) of this Seetion,
the ‘Crusiee <hall eall for redemplion on each inlerest payment
date on which bonds arve subjeet to redemption from moneys in
the Sinking Iund such amount of honds or portions of honds then
snbject {o redemplion as, with the vedemption premimn, if any,
will exhaust the moneys {hen held for the eredit of the Redemplion
Account as neavly as may he: provided, however, that not les< than
One Hundred Thousand Dollars (£100,000) principal amomunt of
honds shall be called Tor vedemption at any one time. Snch redenip-
tion shall he made pursuant {o the provisions of Avtiele T of this
Indenture. Prior {o calling homds or portions of howds for redeomp.
{ion the Trustee shall withdraw from te Bond Interest Necount
and from the Redemption Aceount and sel aside in separale ac.
counds or deposit with the Paying Azents the respeetive amounts
required for paving the inferest on, amd the prineipal aud redemp-
tion preminm of, the bonds or portions of honds g0 called for
redemption.

(¢) Moneys in the Redemption Account shall be applied by the
Trustee in each fiseal year {o the retivement of bonds ol each Series
{hen outstanding in the following order:

firsl, the bonds of each sueh Series (o the extent of the
Amortization Reguivement, if any, for sueh fiseal year for the
honds of each such Sevies then oulstanding, plus the applicable
premium, i any, and, if the amount available in sueh fiseal
vear shall not he equal theveto, then in proporfion (o the
Amortization Reguirement, if any, for suel fiseal year for the
honds of each snely Sevies then outstanding, plus the applicable
premimm, if any:and

seeond, any balanee then vemaining shall he applied to
the velirement of {he honds of cacl sueh Sevies in propor{ion
(as nearly as practicable) to the agevecate prineipal snonn{ of
the honds of cach such Series originally issued wnder the pro-
visions of this Agreomoent ¢
.
provided, however, that if the bonds of any Series shall not {hen be
subjeetl to redemplion from moneys in the Sinking Fund and if the
Trustee shall al any time be unable {o exhanst the moneys appli-
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cable to the bhonds of such Series in the purenase of such bonds
under the provisions of paragraph (a) of this Seetion, such moneys
or the halanee of such moneys, as the case may be, shall be retained
in the Redemption Aceount and, as soon as it is feasible, applied to
the retirement of honds of such Series.

The Commission shall pay from the 1965 Revenue IFund-Trusice
Acconnt all expenses in connection with any such purchase or such
redemption.

Seetox 3120 Fxeept as heveinafier provided in this Seefion and in
Seetion 707 of this Indenture, woneys held for the eredit of the Tmprove-
ment Fund shall be dishursed only for the purpose of paying, il and to
the extent then permitted hy law,

(a) all or any part of the cost of any Tinprovements, and

(1) engineering and other expenses ineurred in conneetinn
with sueh Improvements,

Sueh dishbursemenis by the Trustee shall e made in aceordance
with the provisions of Section 105 of this Indenture for payments from
the Construetion Fund 1o the extenl thal such provisions nay be
applieable.

IT at any time the moneys held for the credit of the Bond Interest
Acecount, the Reserve Aceonnt and the Reserve Maintenance Fund shall
he insuflicient for the purpose of paying the interest on the bonds as sueh
interest hecomes due and payable, then the Trstee shall transter from
any moneys held for the eredit of the Tmprovement Fund to the eredit
of the Bond Interest Account an amount suflicient to make up any such
deficieney. Any moneys so {ransferred from the Improvement Fund
shall he vestored by the Trustee from available moneys in the 1965
Revenue Fund-Trustee Aceonnt, subjeet to the smne conditions as are
preseribed for deposits to the eredit of the Improvement Fund under
the pravisions of Seetion 507 of this Article.

The Trustee shall from time (6 time transfer any moneyvs from the
Tmprovement 1Pund {o the credit of {the Redemption Account upon the
receipt of a eorlified copy of a vesolution duly adopled by the Commis-
sion direeting such transfer and a certifieafe of the Consulting Engi-
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neer cerfif'ying that the amount so lo be transferved is nol required for
the purposes for which the Improvement fund has been ereafed.

Seetiox 15, Subijeet {o the {erms and eonditions sef forth in
this Indenture, moneys helid for the credil. of the separate inlerest
account. in the Construction Fund, the Dond Intevest Account, the
Rescrve Neconut and the Redemption Account shall he held in trust
and dishwrsed by the Trustoe for (a) the relransfer to the Constrne-
tion Fund from the Reserve Aecount of any amount required {o he
refranslerred mnder the provisions of Seelion 410 of this Indenture,
or (h) the payvment of interest on the bowds issued ierennder as sueh
interest hecomes dite and payable, or (¢) the payment of the prineipal
of such honeds at madurity, or (d) the payment of the purchase or
vedemption price of suel honds hefore maturity, and such moneys are
linvehy pledeed {o and charged with (he payments menfioned in this
Section,

Whenever the tolal of the moneys held for the eredit of the Bond
Inferest Aceound, the Reserve Accomnt and fhe Redemplion Aceommt
shall be suflicient for paying the principal of aml the redemption
preminm, if any, and the interest acerned on all honds then oulstand.
ing mnder the provisions of this ndeninre, such moneys shall he
applied by the Trusiee to (he payment, purchase or redemption of
sueh boneds,

Seetiox 5140 Al moneys which the Crustee <hall have withdrvawn
from the Sinking I'und or shall have received from any other sonvee
and =el aside, or deposited with the Paying Agents, for the purpose
of paying any of the howds hereby secured, either at the maturity
thereol or upon call for redemption, or for the purpose of paying any
maturing conpons appertaining to any of the coupon honds hereby
zoenred, shall be held in trust for the respective holders of such bonds
or coupons. But auy moneys which shall he so scl aside or deposiled
by (he Trustee and which shall remain unelaimed by the holders of
such honds or of such coupons for the period of six (6) years after
the date on whieh sneh honds or such eoupons shall have become due
and payable shall upon request in writing be paid to the Commission
or {o suel oflicer, board or body as may then he entitled by law to
receive the same, and thereafter the holders of such bonds or coupons
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shall look only to the Commission or to such officer, board or body, as
the case may be, for payment and then only to the extent of the
amounts so received without any interest thereon, and the Trustee
and the Paying Agents shall have no responsibility with respect to
such moneys. :

Secrion 515. All bouds paid, redeemed or purchased, cither at
or before maturity, together with all unmatured coupons, if any, apper-
taining thereto, shall be cancelled upon the payment, redemption or
purchase of such bonds. All coupons shall be cancelled upon their pay-
ment. All bonds and coupons cancelled under any of the provisions of
this Indenture shall be cremated by the Trustee or by the New York
Paying Agent at the request of the Trustee. The Trustee or the New
York Paying Agent effecting such cremation shall execute a certificate
of cremation in duplicate deseribing the bonds and coupons so cremated
except that the numbers of the bonds to which such coupons appertain
may be omitted, and one exccuted certificate shall be filed with the
Secretary of the Commission and the other executed certifieate shall be
retained by or filed with the Trustee.

ARTICLE VL

DEerositartes or MoNEYs, SEcurity For DePosiTs
AND INveESTMENT oF Fuxps.

Section 601. All moueys deposited under the provisions of this
Indenture with the Trustee or any other depositary and all tolls and
other revenues of the Toll Road collected by the Commission shall he
held in trust and applied only in accordanee with the provisions of this
Indenture, and shall not he subject to lien or attaclunent by any ereditor
of the Commission.

No moneys shall be deposited wilh any depesitary, other than the
Trustee, in an amount exceeding fifty per centum (50%) of the amount
which an officer of such depositary shall certify (o the Commission as
the combined capital and surplus of such depositary.
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All moneys deposited with the Trustee or any other depositary
Iercunder shall he continnonszly seeared, for the benefit of the Connnis-
sion and the holders of the honds, cither (a) hy lodging with a bank or
trust company approved by the Commission and hy the Trustee as
custadian, as collaferal security, diveet obligations of, ov oligations the
principal of and the inferest on which are unconditionally gnaranteed
by, the United States Government, or other marketable seenrities eliz-
ihle as security for the deposil of {rust funds under regnlations of the
Complroller of the Carveney of {he Unifed Siafes, having o market
vilue (exclusive of acernwd inlerest) nol less than the amount of snel
depasity or (b)) in sueh ofher manner as anay then he required or per-
mitted by applicable state or federal laws and regulalions regarding the
seeneily for, or granting o prefevence in {he ease of, the deposit ol {rost
funeds; provided, however, that i <hall not be necossary for the Paying
Azents Lo give security for the dopesil of any moness with them for the
pavment of the prineipal of or the redemption preminm ar the inferest
on ay honds issued horennder, or For the Trenslee to give seenrity for
any moneys which shall be represented by obligations parehased mnder
the provisions of this Arficle as an investment of sneh moneys,

M moneys deposited with each depositary. inelnding the Trastoee,
shall be cvedited to the partienlbae fand or acconnt {o which sueh moneys
helong,

Secrion 602, Moneys held for the evedit of the Construetion Fund,
excluding. the moneys set aside in the separate interest account in the
Construelion Fund as provided by Seetion 404 of this Tndenture, or any
speeinl construetion fund shall, as nearly as may be praeticable, be in-
vestod and reinvested by the Trastee in diveet abligations of, or obliga-
tions the principal of and the intevest on which are wnconditionally
guarvanieed hy, the United States Government, 1"ederal Intermediate
Credit Banks, Federal Land Banks, Federal National Mortgage Asso-
ciation, Federal Home Loan Banks or Banks for (Cooperatives which
shall mature, or which shall be subjeet’ to redemption by the halder
thereof af the oplion of such holder, nol later than one vear after
the date on whieh the Projecel or Improvemenis will he opened for
{raflic or placed in operation as estimaled by the Consulling Fngineers
in their statement filed under the provisions of clanse (h) of Section
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208 or clause (¢) of Scetion 210 of {his Indenlure. Any moneys held
for the eredit of the Construction Fund, excluding the moneys set
aside in said separale inferest accound, or such special construction
fund at the expiralion of such one vear's period or thereafler shall,
as nearly as may bhe practicable, be invested and reinvested by the
Trustee in direet obliga{ions of, or obligations the principal of and the
interest on which are nneonditionally guaranieed by, the United Siates
Government which shall mature, or which shall be subject to redemp-
tion by the holder thereof at the option of such holder, not later than
one vear afler the date of sueh investinent.

Maneys held for the eredit of said separate interest aceonnt in
{he Construetion Fund and the Dond Inferest Mecount in the Sinking
Juned <hall, as nearly as may bhe practicable, he jnvested il reinvoested
by the Trustee in direel obligations of, or obligafions the principal of
and the inferest on which ave nneonditionally suaranteed by, the T'nited
States Government which shall mafure, ar which shall be subjeet {o re-
demplion hy the holder thereof at the oplion of such holder, not lafer
than the respeetive dates when the moueys held For the eredit of said
acconnts will be required for the purposes infended,

Moueys held for the eredit of the Reserve Aceonnt in the Sinking
Fand <hall, as nearly as may be practicable, be invested and rein-
vested by the Trustee in direel obligations of, or obligations the prin-
cipal of and the inlerest on which are unconditionally gnaranieced by,
the United Stales Government which shall mature, or which shall he
subject to redemption hy the holder thercof at the option of such holder,
not later than five (5) years after the date of such invesiment.

Moneys held for the eredit of the Reserve Maintenanee Fund and
the Improvement Fund shall he invested by {he Trustee. from fime {o
time, npon receipt of a copy ol a resolution of {he Commission, certilicd
by the Seerelary or an Assistant Seervelary of {he Commission, direeting
siuch investiuent and the writlen approval of the Consulting lngineers
of 1he amount of such moneys tohe so invested, in diveet oblizations of,
or oblizations the principal of and intevest on which are neonditionaliy
guaranteed by, the Uniled Siates Government which shall mature, or
which shall be subjeet Lo redemption by the holder thereof at the option
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of sueh holder, nol later than five (3) years affer the date of such
investment.

Obligations so purchased as an investinent of moneys in any such
Fund or Aecount shall he deemed af all {imes {0 be a part of sneh Find
or Account, and the inferest acerning thereon and any profit realized
from sueh investment ghall be ervedited to such Fand or Accound, and
any loss resulling from such investment shall be eharged {o sneh Funed
or Account; provided, however, that the interest aceruing on the invest-
ment of moneys in said separate inlerest account in the Constrnetion
Fund and any profit realized from such invesiment shall he eredited to
the Constmetion Fand and not {o said separate interest aceount, and
any loss vesulling from sueh inveshnent shall be charged {o the Con-
straefion Fund and unot {o =aid separafe inferest account. The Trustee
shall sell at the hest price obtainable or present for redemption any
ohlizations o purchased whenever it shall he necessary so fo do in order
to provide moneys to meet any payment or transfor from any such Fund
or Aeconnt. Neither the Trustee nor the Commission shall he liable or
responsible for any loss resulting from any such investment.

ARTICLE V1I.

Particunan CovENANTS.

Seertox 701 The Conunission covenants that it will promptly pay
the principal of and the interest on every bond issued under {he pro-
visions of this Indenture at the places, on the dates and in the manner
provided herein and in'said bonds and in any conpons appertaining lo
said bonds, and any preminm vequired Lor the relivement of said honds
by purchage or redemplion, aceording {o the true intent and meaning
thereof. Bxeept as in this Indenture olherwise provided, such principal,
inferest and preminm arve payable solely from tolls and other revenues
derived {rom the ownership or operation of (he Toll Road, which folls
and other revenues and olhier moneys to the extent provided in this
Indenture ave heveby pledeed 1o the payment thereof in the manner and
to the axtent hereinabove partienlarly specified, and nothing in the honds
or coupons or in this Indenlure shall be constrned as obligating the
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Commiszion or the Slate of Virginia or any political subdivision there-
of 1o pay the bonds or the interest thereon except from revenues of the
Toll Road and such other moneys or as pledging the faith and eredit or
taxing power of the Stafe of Virginia or of any such polilical subdivision.

The Conunission furlher eovenanis that so long as the honds or
any of them shall he outstanding it will eause offices or agencies where
the coupon honds and coupons may he presenied for payment to be
maintained in the City of Norfolk, Virginin, and in the Borough of
Manhattan, Cily and Stale of New York.

Secriox 702, The Commission eovenants that it will forthwith pro-
coed to acquire the right of way for the Project and o construel the
Project substantinlly as deseribed in the enginecring and teaflie reports
mentioned in the preambles of this Indenfure and in aceordance with
plans and specifientions whieh shall have boen approved by the Consult-
ing Engineers and in conformity with law and all vequivements of all
governmental authorities having jurisdietion theveover, and that it will
complete such acquisition and econstruction with all expedition practi-
cable. The Commission further covenants thal, in the event that honds
shall be issued nnder the provisions of Seetion 210 of this Indenture, it
will forfhwith proceed {o eonstruet the Jmprovements for whieh such
bonds shall be issued in accordance with plans and speeifieations which
shall have been approved by the Consulling Jinginecers and in conform-
ity with law and all requirements of all governmential anthoritios having
Jurisdietion thercover, and that it will complete gueh constracetion with
all expedition practicable, The Comission Farther covenants that upon
the opening of the Project or any part theveof for trallie it will deliver
{o the Trustee a certilicale, signed by the State llighway Commis-
sioner or the Chief Engineer, sfaling the date upon whieh sueh open-
ing occurred.

The Commission further covenanis that hefore entering inlo any
contract or ineurring any obligation which will heeome a charge against
the Construction I'und or any special eonstruetion fund it will secure
the approval of the Consulting lngineers of such eontract or the inenr-
ring of such obligation and of the plans and speeifieations reforred {o
in any such contract, and that it will require each person, firm or cor-
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poration with whom it may contract for labor or materials in connection
with the construction of the Project or any lmprovements to furnish a
performanee hond in the fll amount of any contract exceeding
Twenly-five Thousand Dollars ($23,000) in amount or, in licu thereof,
to deposil with the Trustee, to insure completion and performance,
marke{able scenrities having a market value equal (o the amount of such
contract and eligible as sceurily for the deposit of trust funds under
renlations of the Compiroller of the Curreney of the United Stales,
aml to earry snch workimew's compensation or employers® liahilily insur-
anee ag may be required by law and snch publie liability and property
damage insuranee, ineluding provisions fo indemnily and save the
Ceimission havless, and sneh baikders® visk insoranee, if any, as nay
he recommended by the Consulling Engineers, The Commission farther
covenants {that, in the event of any defanlt under any such contract and
the Tailure of the surely to complete {he contraet, the proceeds of such
performance hond or seenrities will forthwith, upon reeeipt of such
procecds, be deposited (o the eredit of the Coustrnetion FPund or the
appropriale special construetion fund, and will e applied toward the
completion of the eontract in connection with which such performance
bond or seenrities shatl have heen furnished.

Seeriax 703, The Commission covenants that it will establish and
enforee reasouable rules and regulations governing the use of the Toll
Road and the operation thercof, that all eondifions of employment and
all compensation, salaries, fees and wages paid by it in conneelion with
the maintenanee, repair and operation of the Toll Road will be reason-
able, tha! no maorve persons will e employed by it than are neeessary,
that all persons employved by it will be qualified for their respeetive
positions, that it will mainfain and operate the Toll Road in an eflicient
and economical manner, thai, from the revenues of the Toll Road and
any other available moneys, it will af all times maintain the same in
goad repair and in sound operating condition and will make all necessavy
repaivs, renewnls and replacements, and that i will observe and pevform
all of the {erms and condifions econtained in the State Revenue Bond Aet.

The Commission may, in its diserelion, use such personnel, mate-
rial and equipnnent in the maintenanee, repair and operation of the Toll
Rand as it may ofherwise have available and nothing in this Indenture
shall he constrned as vequiring the Commission to mainlain, repair and
operale the Toll Road with personnel, maferial and cquipment used
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exclusively for the Toll Road. The allocation to the Toll Road of the
expense of any such personnel, material and equipment not used exclu-
sively for the Toll Ioad shall he made on such equitable basis as shall
be approved by the (fonsulling Engineers and any sueh expense so
alloeated shall be a part of the Carrent Expenses of the Toll Road.

The (lommission further covenants that it will take all lawful aetion
on it part which may he necessary or desirable fo advertise the Toll
Road {o the {raveling public and that it will provide and mainiain high-
way designalion signs and adeqnate direclional signs to the Toll Road
whieh, in the judgment of the Commission, may be heneficial {o the Toll
Road or necessary Lo proteet against the diversion of {rafiic from the
Toll Road.

Sieriox 704, The Commission covenanls that, exeept as otherwise
permitted in Section 714 of this Avticle, it will not ereate or sufler to
be eveated any lien or charge nupon the Toll Rond or any par{ thevaf
or upon Lhe tolls or other revenues therefrom exceept (he lien and eharg
of the honds seenved hereby upon sueh folls and revenues, and that, from
snch revenues or oflier available fands, it will pay or eause {o he dis-
charged, or willk make adequate provision fo salisfy and diseharee,
within sixty (60) days after the same shall acerue, all lawfal elaims
and demands for lnbor, materials, supplies or other ohjects which, if
unpaid, might by law heeome a lien upon the Toll Road or any part
thereof or the {olls or ofher revenues therefrom: provided, however,
that nothing in this Seetion contained shall require the Conunission
to pay or cause {o he discharged. or make provision for, any such lien
or charge so long as the validity thereof shall be contested in gond
faith.

Secrion 705. Nofwithstanding any other provision of {his Tnden.
ture, the Commission may permit the United States of Amerviea. the
Stafe of Virginia or any of their agencies, deparfments or palitienl
subddivisions, to pay all or any part of {the ecost. of construeting. main-
{aining, repairing and operating the Toll Road.

*

Secriox 706, The Conunission covenants that it will, for the pur-
pose of performing and carrying out the duties imposed on the Con.
sulting Engincers by this Indenture, employ an independent engineer
or engineering firm or corporation having a nation-wide and favorable
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repute for skill and experience in such work, and that it will, for the
purpose of performing and carrying out the duties imposed on the
Traffic Engineers Ly this Indenture, employ an independent engineer
or engineering firm or corporation having a nation-wide and favorable
repute for skill and experienee in such work. Howard, Needles, Tammen
& BergendofT, of New York City, New York, are now employed by the
Commission as such Coansulling Kngineers, and Wilbur Smith and
Assoctales, of New [laven, Connecticut, are now cmployed by fhe
Commission as such Traffic Iingineers. The Commission further cove-
nants that before employving any other engineer ov engineering firm ov
corporafion as Consulling Fngincers or as Traflic Tongineers under
this Indenture it will secure the written approval of the Trustee and
a majority of the principal underwriters of such employment,

The Commission further covenants that an engineer of suitable
experience will at all times be employed for the purpose of performing
and carrying out the duties imposed on the Chief Fugineer by this
Indenture.

Secriox 707, The Commission covenants that during the construe-
tion of the Project or any part thereof or any lmprovemeuts it will
carry sueh hmilders® risk insarance, if any, as shall be recommended by
the Consulting Engincers, and that from and after the time when the
coniraclors or any of them engaged in construeling any bridge or
clevated strueture or part thereof constituting a parf of the Toll Road
the replacement cost of which is in excess of I'ive Hundred Thousand
Dollars ($500,000) shall eease to he responsible, pursnant to the pro-
visions of the respective contracts for the construction of sneh hridge
or structure or such part, for loss or damage to sueh hridge or strueture
or such parl aceurrving from any eause, i will incure and at all times
keep sueh bridge or strueture or sueh part insured with a responsible
insurance company or companics, qualified 10 assume the risk thereaf,
against physieal logs or damage however eaused, with sueh oxenptions
as are ordinarily required hy insurers of <truetures or facilifies of
similar {ype, in an amourd not Jess than eighity per confum (R0%) of
the replacement value of each such bridge or struefure or such part,
less deprociafion, as shall be eortified by the Consulting Vngineers in
writing filed with the Commission and wifh the Trusiee, a eopy of which
shall be mailed by the Connnission to the prineipal underwrifers: pro-
vidml, however, that sueh amount of insurance shall at all times he
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sufficient o comply with any legal or contractual requirement which,
if Lreached, would result in assumption hy the Commission of a portion
of any loss or damage as a co-insurer, and such insurance may pmvide
for the deduction from each claim for loss or d: unage (except in case
of a total loss) of not more than two per centwn (2% ) of the replace-
ment value ol the property insured, less depreciation. If at any time
the Commission shall be unable (o obtain such insurance {o the extent
above required, cither as o amount of such insnrance or as to the risks
covored therehy or the deduetible provision thereof, it will not constitule
an event of delault under the provisions of this Indenture it the C‘om.
mission shall cavry sueh insurance {o the extent reasonably obtainable,

The Conuuission Lurther covenants that, it and when war risk insur-
ance is obtainable, it will obtain cueh insuranee on any hridge ov ele-
vided structure or part thereol constituting a part of the Toll Road in
such amount and during such period as <hall be recommended by the
Consulting Mngincers,

All sueh policies shall he for the benefit of the Trustee and the
Commission as their interests shall appear, <hall he made payable {o
the Trustee and shall be deposited with the Trustee, amd the Trustee
<hall have the sole right to receive and receipl for the proceeds of such
insurance, The proceeds of any and all such insurance shall be held by
the Trustee as security for the bhomds |<%uml hereunder until paid out
as hereinafter provided.

The Commission further ecovenant= that, immedialely afior any sub-.
stantial damage o or destruction of any part of the Toll Road. it will
canse {he Cansulling Engineers to prepare plans and speeifieations for
repairing, 101)1.1cmg or reconstructing the damaged or destroyed prop-
erty (either in accordance with the original or a difTerent design) and an
exlimale of {he cost thereof. and to file copies of such estimate with the
Commnission and the Prustee and o mail copies of such estimate to the
principal underwrilers.

The proceeds of all insurahee referved to in this Seetion shall he
available for, and shall to the extenl necessary be applied to, {he repair,
replacement or reconstruetion of the damaged ov destroyed properiy,
aned such dishursements by the Trustee for sueh purposes shall he made

-

123




(Skc. T08)

£

in accordanee with the provisions of Section 409 of this Tndenture for
payments From the Construetion Fund to the extent that sueh provisions
may be applicable. 1f such proceeds are more than sufficient for such
purpose, {he halanee remaining shall be deposited {0 the eredit of {he
Reserve Maintenanee Fund or the Redemption Aceount, as the (‘om-
mission by resolution may determine, If sueh proeceds shall be insufli-
cient for such purpose, the deficieney shall be supplied by the Trustee
upon resuisition of the Commission from any moneys held For {he eredit
of the Reserve Mainlenance Fund ov the Tmprovement Fund,

The Connnission Further covenants that, in the ease ol any substan-
tial damage to or destraetion of any part of the Toll Road, it will forth-
with. with any funds available Tor such purpose, conunence sl dil-
igently proceed with the repair, replacement or reconstruetion ol the
dimiaged or destroxed property according o plans and speeilieations
preparved or approved by the Consulting Bagineers,

The proeeeds of any such insuranee not applied or obligaled within
cighleen (18) months alfter their receipt hy the Trustee to repairving,
replacing or reconstrueling the damaged or destroxed properfy, unless
the Commission shall advise the Truslee in writing that it has heen
prevented from <o doing heeanse of conditions hovond ils control or
unless the Conunission, with the consent of the holiders of a majority in
priveipal amount of all the honds then ontstanding, shall otherwise
diveet, shadl he depogited fo the eredit of the Redempfion Aeeonnt.

Seerox 708, The Comimission covenants that it will at all times
earry in a responsible insurance company or companies qualified 1o
assume the risk thereol sueh workmen’s compensation or employeps'
Hability insuriee ax may he veguived by law and sueh use aml ocen-
paney, publie liahility, propeety damage and other insueanee as the
Consulting Engineers may recommend, Copies of all sueh recommenda-
tioms shall be filed with the Commission and the Trastee and mailed hy
the Commission to the principal underwrilers,

M policies providing use i deenpaney insueanes shall he made
payable fo and deposited with the Trastee, and the Prastee shall have
the sole vighl 1o receive and veceipl Tor any procesds of sueh policies,
Any proceeds of use and oceupaney insurance paid to the Trustee shall
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he deposited by it forthwith to the eredil of the 1965 Revenue Fund-
Trustee Account. '

SecTiox 709. All insurance policies referred o in Seetions 707 and
and 708 of this Arlicle shall be open al all reasonable times fo the
inspection of the principal underwriters and the hondholders and their
agents and represenfatives, The Commission covenants that it will take
such action as may be necessary to demand, colleet and sue for any
insurance money which may hecome due and payable under any poliey
pavable to the Trustee. The Trustee is herehy authorized in its own
name {o demand, colleet, sue and receipt for any inswranee money which
may become due and payable under any policies payable o it.

Any appraisement or adjustiment of any los¢ or damage wider any
policy pavable to the Trustee and any settlement or payment of indem-
nity under any such policy which may be agreed upon by the Commis-
sion, the Trustee and any insurer shall be evidenced by a certificafe,
signed by the Sate Tlighway Commissioner or such other officer or
cmployee of the Commission as may he desigunated by the State 1igh-
way Commissioner for sueh parpose and by the Frastee, approved by
the Consulting ngineers, and filed with the Scevetary of the Commis-
sion and the ‘Crustee, The Trustee <hall in no way be liable or responsible
for {he collection of insurance moneys in case of any loss or damage,

.

Secriox 710, The Connnission covenants that none of the revenues
of the Toll Road will be used for any purpose ofher than as provided
in this Indenture and no contract or confracts will be enfered into or
any action taken by it which shall be inconsistent with the provisions
of this Indeniure.

Seeriox 7110 The Comuission covenants that it will, From fime (o
time, exeenie and deliver such further instruments and take sueh fore-
ther action ax may he required to earey ont the purposes of this Taden-
tnre, '

Seeros 7120 The Commission” eovenants that il will keep an acen-
risle record of The fotal cost of the Toll Road, of the daily tolls and other
revenies collected, of the wnmber and class of vehicles using the Toll
Road, and of the application of snch tolls and other revenues. Such
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records shall be open al all reasonable times to the inspection of the
Trusfee, the principal underwriters and the hondholders and their
agents and representalives.

The Commission further covenanis that af least once each month
after the opening of the Projeet or any part thereof for traflic it will
caunge {o be filed with the Trustee and mailed {o the Consulting Fngi-
neers, {he Traffic Fngincers, the principal underwriters and all hond-
holders who shall have filed their names and addresses with the Scere-
tary of the Commission for such purpose, copies of any revisions of the
toll schedule during the preceding calendatr month and a report setting
forth in respeet of the preceding ealendar month

(a) an income and expense account for the Toll Road,

(b) the number of vehicles in each toll elass using the Toll
Road and the revenues derived from each such class,

() all deposits {o the eredit of and withdrawals from cach
I"und and Account created under {he provisions of this Indenture,

(d) the details of all bonds isswed, paid, purchased or re-
deemed,

{e) a balance sheet as of the end of such month,

(f) the amount on deposit at the end of such month to the
credil of each such Fund and Aecount, the seeurity therefor, and the
details of any investiments theveol, and

() the amonnts of the proeeeds received from any sale of
property pursuant to the provisions of SNeetion 714 of this Article
and the amounts of {he proceeds of any insuranee reecived pur-
suant to the provisions of Sections 707 and 708 of this Article, and
the disposition {thercof.

The Commission furlher covenants that promptly after the close of
cach fiscal year after the opening of the Project or any part {hereof for
traffie it will cause anandit to he made of its hooks and accounts relating
to the Toll Road for the preceding fiseal year by an independent firm of
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certified public aceonntanis of recognized ability and sianding, to he
chosen by the Commission with the approval of the Trustee. The Trustee
shall make available to such aceountants all its books and records per-
laining to the Toll Road. Prompily thereafler reports of each such aundit
shall be filed with the Commission and the Trustee and copies of sneh
reports shall be mailed by the Commission 1o the Consulting Engineers,
the Tralie Jngineers, the prineipal underwriters and all hondholders
who shall have filed their names il addresses with the Seevetary of the
Commission for such purpose. Kach sueh audit report shall set forth
in respeet of the preceding fiseal vear the same mat{ers as are herein-
ahove vegquired For the monthly veports, the amonnds and elassilieafions
of Cnrrent Expenses paid from available funds other than revenues of
the Toll Road during sueh liseal year, the findings of such certified pub-
lie aceonntants as to whether the moneys reecived by the Connmission
under the provisions of this Indentuare during sueh fiseal year have heen
applied in aceardanee with the provisions ol this Iudenture, whether
any obligations for Current Expenses were inenreed in the preceding
fiscal year in excess of the Annual Budget for such fiscal year, whetlher
the amonnt depozited {o the eredit of the Rinking Fand and the Tme-
provement Fund in the preceding fiseal year has excesded or was loss

than the amowtd For such fiseal year velereed (o in elanse (¢) of Seefion’

01 of this Indenfure and whether the Comniission ix in defanlt i the
performance of any of {the covenants contained in <aid Seetion 301, aned
also n sehedule of all insuranee policies pefereed o in Seefions 707 and
T08% of this Article which ave then in effeet, stating with vespeel {o each
poliey the name of the insurer, the amount, the number, the expiration
date and the risks covered therehy. Sueh monthly veports and audit
veports shall e open at all reasonable times to the inspeetion of the
houdholders and {their agents and representatives,

The Commission further covenants that it will enuse any additional
reports or audils relating 1o the Toll Roud to he made as required by
law and that, as often as may be requesfed, it will furnish {o the Truslee,
the principal underwriters and the holder ol any bond issued hereunder
such other information concerning {he Toll Road or the operation there-
of as any of them may reasonably request.

The cost of the reports and andils referved fo in this Seclion shall
be treated as a part of the cost of operation of the Toll Road,
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Seetion 7130 The Commission covenants that all the acconnts and
records of the Commmission will be kept aceording (o recognized account-
ing practices consisten{ wilh the provisions of this Indenture.

Section Ti4. The Commission covenants thal, except as in this
Section otherwise peemitted, it will not sell, lease or otherwise dispose
of or encumber the Toll Road or any part thercof. The Conunission may,
Lowever, from time lo time, sell any machinery, fixtures, apparatus,
{ools, instruments or other movable property acquired by it from the
procemds of bonds issued on account of the Toll Road or from the reve-
mes thereol, if the State Highway Commissioner or such other oflicer
or employes of the Commission as may be designaled by the State
Highway Commissioner For sneh purpose shall determine that such
arlicles are no longer needed or are o longer useful in conueetion with
the eonstenetion or maintenance and operation of the Tol Road, and
the procevds thereof shall he applicd {o the veplagement of the proper-
ties g0 sold or disposed of or shall he deposited to the eredit of the
Construetion Fund, the Reserve Maintenanee Fand or the Redemption
Aceonnt, as such oflicer or employee may determine. The Commission
may from time to time sell any real estate owned by it as the Connnis-
sion by resolution shall determine, with the approval of the Consulling
Fngineers, is not needed or seeves no aselnl puepose in counecetion with
the mainfemanes and aperation of the Toll Road, The proceeds ol any
side ol real estate <hall be disposed of as hereinabove provided for the
procecds of the sale or disposal of movahle property,

Upon any sale of property ander the provisions of this Scetion the

Commission shall notify {he Trustee of the property so sold and the
amount and disposition of the proceeds thereof,

The Commission may lease, or grant easements, franchises or con-
cessions for the use of, any part of the Toll Road not needed or required
for the maintenanee and operation thereof as a traflie facility, and the
net procecds of any sneh lease or coneession shall he deposifed as
received to the eredit of the 1965 Revenue Fund—Trustee Account.

ARTICLE VIIL
REMEDIES.

Steriox S01. In ease the time for the payment of any coupon or
the interest on any registered hond without coupons shall he extended,
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whether or not such extension be by or with the eonsent of the Com-
mission, such coupon or such inferest so extended shall not be entitled
in ease of default hercunder (o the henefit or scenrily of this Indenture
excepd subjeet 1o the prior payment in full of the principal of all bonds
then outslanding and of all coupons and interest the time for the pay-
ment of which shall not have heen extended.

Seeriox 802, Tach of (he following evenis is hereby deelared an
“event of defanlt™, that is {o say: If

(2) payment of the prineipal and of the redemption premimm,
il any, of any of the bonds shall not he made when the same <hall
heeonte due and payable, either at maturity or by proeeedings for
redemption or otherwise: or

(b) payment of any instalment of inferest on any of the honds
shall not be made within thivty (30) days after the same shall he-
come cue and payable; or

(¢) the Commission shall nureasanably delay or fail {o carry
on with reasonable dispateh or diseontinue the construetion of the
Project; or

(1) the Commission <hall for any reason be vendered in-
capable of fullilling its obligations hereunder; or

(e) any substantial part of the Toll Road shkall be destroved
or damaged to the extenf ol impairing its efficient operation ov
wlversely atfeefing ifs gross revenues and shall not be promptly
repaired, replaced or veeonstraeted (whether such failare prowptly
o repair, replace or veeomsiruet the same be due to the imprac-
ficability of such repair, replacement or reconstruetion or to lack
of funds therefor or for any other reason); or

(f) final judgment for the pazment of money shall be rendered
against {the Commisston as o, result of the ownership, control or
operalion of the Toll Road and any snch judgment shall not he
discharged within ninety (90) days from the entry thereof or an
appeal shall not be taken therefrom or from the order, deeree or
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proeess upon which or pursnant to which'sueh judgment shall have
heen granfed or enlesed, in snelt manner as {o siay the exeenfion
of or levy under such judgment, ovder, deerce ov process or the
cuforeement thereof; or

() an order or deeree shall be entered, with the consent or
aequieseence of {he Commission, appointing a receiver or re-
ceivers of the Toll Road or any part thereol or of the tolls or ofher
revenues thercofl, or if such order or deeree, having heen enfered
without the consent or acquicseence of {he Commission, shall not
he vacated or diseharged or sfayed on appeal within ninely (90)
days afler the entry thereof ; ov '

() any proceeding shall e instituted, with the consent or
aepuieseence of the Commission, for the parpose o effecting a
composition belween the Commission and ils ereditors or for the
purpose of adjusting the elatms ol such creditors pursnant (o any
foderal or state statuie now or hereafter enaeted, if the claims of
such ereditors are mder any circustanees payable from {he
revennes of the Toll Road ; or

(1) the Conunission shall defanlt in the due and panetual per-
Formanee of any other of the covenants, comnditions, agrecments
and provisions eontained in the honds or in this hulenture on the
part of the Conmnission {o be performed, and such default shall
conlinue for thivty (30) days after written notiee specifying such
default and requiring same to he remedied shall have been given
to the Commigsion hy the Trustee, which may give such nofice in
its diseretion and shall give such nolice af the written vequest of
the holders of nob less {han ten per centum (10%) in aggregale
principal amomnt of {he honds then outstanding,

Seeriox 803, Uipon the happening wul continuancee of auy evenl
of delznlt specified in Seetion 802 of this Artiele, then and in every such
case the Trustee may proceed, and npon the written request of the
holders of not less than fen per cenlamm (1094} in aggregale principal
amount of the honds then outstanding hereunder shall proceed, subject
lo the provisions of Scetion 202 of this ndenfure, {o protecet and enforee
ils vights and the vights of the hondholders under the laws of the State

-
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of Virginia or under this Indenture by sueh suils, actions or speeial
proceedings in equity or al law, ov by proceedings in the oflice of any
hoard or oflicer having jurisdiction, either for the speeific performance
of any covenant or agreement confained herein or in aid or execution of
any power herein granted or for the enforeement of any proper legal ov
ceitalle remedy, as the Trustee, heing advised hy connsel, shall deem
most effecinal to protect and enforee sueh rights.

In the enforeement of any remedy under this Indenture the Trastee
shall be entitled to sue Tor, enforee payment of and receive any and all
amounts then o during any delimdt beeoming, and al any time remain-
ing, due from the Commission for prineipal, inferest or otherwise wider
any of (he provisions of this Indentuve or of the bonds and unpaid, with
interest on overdue payments of prineipal al the rate or rales of inferest
specified in sneh bonds, togother with any and all costs and expenses of
colleetion and of all proceedings hereunder and inder such honds, with-
out prejudice to any other right or vemedy of the Trustee or of the
hemdholders, and {o recover and enforee judgment or deeree against the
Commission, Intt solely as provided herein amnd in suel bowds, for any
portion of sueh amonnts renmatining unpaid aned interest, costs amd ex-
penses ax ahove provided, and (o eolleet (bid <olely from moneys in the’
Sinking Fund amd any other woneys available for such purpose) in
any mauner provided by law, the moneys adjlged or deereed {o be
payable,

seeriox S, Anvthing in this Indenture to the contrary notwith-
standing, il al any time the wmoneys in the Sinking Fand shall not he
suflicient {o pay the inferest on or the principal of Tthe bonds as the
same shall hecome due and payable, such moneys, {ogether with any
moneys then available or thereaftor hecoming availiable for sueh pur-
pose, whether through the exercise of the vemedios provided for in this
Article or otherwise, shall he applied as follows:

(2) 1T the prineipal of all {he bonds <hall not have beecome dne
and payable, all suel moneys shall bo applied
L
Jivst: to the payment fo the peezons entitled thereto of all
instalments o inferest then dae and pavable in the order in
which sueh instalments beewme due and payable and, i the

.
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amount available shall uot he suflicient (o pay in Fall any par-
tieular instabment, then to the payment, valably, according to
the amounts due on such instalment, to the persons entithed
thereto, without any diserimination or preference exeept az to
any difference in the respeetive rates of inferest specified in the
bhonds; and

second: 1o the relirement of bonds in accordance with the
provisions of Seelion H11 of {his Indenture.

(h) 11 the principal of all the honds <hall have beecome due and
payable, all such moneys shall be applied

first: {o the payment o the persons entitled thevefo of all
instaliments of interest due and payable on or prior lo maturily,
if any, in the order in which such instahnentz heeame dne and
paxahle and, it the amount available shall not he suflicient {o pay
in full any particnlar instalment, then to the payment, ratably,
according to the amount= due on <uch inztalinent, {o the persons
entitled thereta, without any diserimination or preference exeept
as to any ditferenee in the respeetive rales of interest speeified
i the bonds, and then to the payment of any inferest due and
pavable after maturity on the honds, rafably, to the persons en-
titled thereto, without any diserimination or proference except
as to any difference in the respeelive vates of interest specilied
in the bonds; and

seeond : {o the payment of the prineipal of the honds, ratably,
to the persens enfitled therelo, without preference or priorily
of any hond over any other bond.

The provisions of paragraphs (a) amd (h) of this Seefion are in all
respects subjeetl {o the provisions ol Seefion 801 of this Article.

Whenever moneys are to he applied by the Treustee pursuant {o
the provisions of this Seelion, such moneys <hall he applied by the
Trustee at sueh times, and from fime Lo time, as the Trustee in its sole
dizeretion shall determine, having due regard to the amount of such
moneys available for application and the likelihood of additional

L]
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moneys heeoming available for sueh applieation in the future; the
deposit of sl moneys with the Paying Agents, or otherwise setting
a<ide sueh moneyvs, in frust for the proper purpose shall eonstitule
proper application by (he Trustee; and the Trastee shall incur no
Hiahility whatsoever to the Commission, to auy bowlholder or to any
olber person For any delay in applying any sueh moneys, <o long as the
Trnstee aets will reasonable diligenee, baving due vegard {o the eireum-
stanees, snd nltimately applies the same in accondance with saeh pro-
visions ol this Iudenture as may be applieable at the time of applica-
tion by the Trustee. Whenever the Trustee shall exeveise such disere-
tion in applying suel moneys, it <hall lix the date (which shall be an
interest payment date onless the Treastee shall deem another date
more suitable) upon which seeh applieation is to be made and upon
sueh date interest on the aimounts of prineipal 1o be paid on such date
shall eease (o acerne, The Trustee shall 2ive sueh notice as it may
deewn apprapriate of the fixing of any sneh date, and shall not be re-
quirved o make payment to the holder of any unpaid coupon or any
Boned uutil sueh coupon or suel bond and all wnnatured conpons, if
any, apperfaining (o such howd shall be survendeved {o the Trustee
for appropriale endorsement, or for eancellation i fully paid.

Sectiox 800, Tuense any procecding taken by the Trastee or hond-
holders on aceount’ of any defanlt shall have been discontinned o
abandoned For any veason, then and in every sueh ease the Commission,
the Trustee aned the bondhoblers shall he restored (o their former
positions and rights herennder, respeetively, and all vight s, remedies,
powers and duties of the Trustee shall continue as though ne sneh
procecding had been taken.

Secniox 806, Auvthing in this Indenture (o the eontrary uot-
with~tanding, the holders of a majority in principal amount of the
honds then ontztanding heronnder shall have the richt, ~ubjeet to the
provisions of Seetion M2 of thi= Indenture, by an instrument or eon-
current instruments in writing excented and delivered (o the Trustes,
1o dirvet the method and place of eomdueting all renpadial proecedings
to he taken by the Trastee hereunder, provided that sueh diveetion <hall

C ot he otherwise than in aceorlanes with law or the provisions of this
Iudenture, :
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Seeriox 8070 Fxeepl as provided in Seetion 501 of (his Ddentoee,
no holder of any of the bonds shall have any vizht fo institule any sui,
action or procecding i equily or al law onany bond or for the exeention
of any (rust hereunder or For amy other remedy herennder unless sueh
holder previously shall have given to the Trustee written notice of the
evenrl of default on account of which such suil, action or proceeding
is to he institnted, and unless also the holiders of not less than ten per
centnm (10457 ) in ageregale principal amount of the bonds then out-
slanding shall have made written request of the Trustee after the vight
to exercise sueh powers or vight of action, as the ease may he, <hall
have acerned, and shall have afTorded the Trostee a reasonable op-
portunily either to proeewd to exereise the powers hereinahove granted
or to institute sueh aetion, =it or proceeding in its or their name, and
nnless, alsn, there <hall have heen offered to the Trustee reasonable
seenrity aud bnlenmmity against the costs, expenses and lialiilities (o be
inenveed therein or therehy, and the Trstee <hall have refused or.
neglected 1o comply with saeh request within a reasonable time: and
~uel notitication, request and offer of idempity are heveby deelivved in
every sieh ease, af the option of the Treustee, to he conditions precedent
10 the exeeution of the powers and trusls of this Indentare or fo any
other remedy hevewmder: provided, however, that notwithstamling the
foregoing provisions of this Seetion and withoul complying therewith,
the hollders of not less than (wenty per centum (2047) in ageregate prin-
cipal amount of the honds then onlstanding may institute any sueh
suit, action ov proeceding in their own names for the henefit of all
holders of honds hereander, 1t is understond and intended thaf, except
as otherwize ahove provided, no one or more holders of the honds
hereby seenred <hall have any rvight in any manner whatever by his
ar their aetion {o affeet, disturb or prejudice the seeurity of this In-
denfure, or to enforee any right heveander exeept in the manner herein
provided, that all procecdings at law or in equily shall be institufed, had
and niintained in the manner herein provided and for the benefit of
all holders of sueh antstanding honds and conpons, and that any indi-"
vidual right of action or other vight given o one or more of such
holders by law ix vestrieted by this Tudenture fo the rights and rem-
ediex herein provided. . '

Secriox 808, AL riehts of action ander this Indentwre or nnder
any of the honds secured hereby, enforeeable by the Trustee, may he

.
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enforeed by it without the possession of any of {he bonds or the cou-
pons appertaining thereto or the production thercol at the trial o
other procesding relative thereto, and any such suif, action or proceed-
ing instituied by the Trustee shall be brought in it name for the henefit
of all of the holders of such bonds and coupons, subjeet Lo the provisions
of this Tndenture,

Seeriox 809, No remedy herein conferred upon or reserved lo
the Trustee or to the holders of the homds ix intended to be exelusive
of any other vemedy or remedies herein provided, and each and every
sueh remedy shall he emmulative and shall be in addition {fo every other
remedy given heveunder,

Seerox 8100 No delay or omission of the Trusice or of any holder
of the honds to exercise any right or power acerning upon any defanlt
shall impair any such right or power or <hall he construed to be a waiver
of any such defanlt or an acquiescence thereing and every power and
remedy given by this Indenture (o the Trastee and to {he holders of
the bonds, respeetively, may be exercised from time {o time and as< often
as may he deemed expedient. '

The Trustee may, and upon written request of the holiders of not
Jess than a majority in prineipal sunount of the honds then ondstanding
shall, waive any detanlt which in its opinion shall have heen remedied
hefore the entry of final judgment or deeree in any suil, action or pro-
ceeding instituted by it under the provisions of this Indenfure or hefore
the completion of the enforeement of any other remedy under this In-
denture, hut no such waiver shall extend {o or affeet any other existing
or any subsequent defaunlt or defaunlis or impair any rights or remedies
consequent theveon,

Seeriox 811 The Tenstee shall mail to the prineipal anderwriters,
all registered owners of honds af their addresses as they appear on the
registration books, and all other hondholders who shall have filsd their
names and addresses with the Trustee for such purpose, written nolice
of the ocenrrence of any event of delault set forth in Seetion 802 of this
Artiele within thirty (30) days alter the Trustee shall have notiee,
pursaant to the provisions of Section 908 of this Indenture, that any
such event of defaunlt shall have ocenrred. The Trustee shall nof, how.
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ever, be subjeet to any liability to the principal underwriters or to any
bondholder by reason of its failure to mail any such notice.

ARTICLE IX.

CoxcenxiNGg THE Trustek.

Sectiox 901, The Trustee aceepts and agrees to exceute fhe trusts
imposed upon it by this Indenture, but only upon the terms and condi-
tions set forth in this Article and subject to the provisions of this
Indenture, to all of which the parties hereto and the respective holders
of the bonds agree.

Sectiox 902,  The Trustee shall be under no obligation to institute
any suit, or to take any remedial proceeding under this Indenture, or
to enter any appearance or in any way defend in any suit in which it
may be made defendant, or to take any steps in the exccution of the
trusts hereby created or in the enforeement of any rights and powers
hereunder, until it shall be indemnified to its satisfaction against any
and all costs and expenses, outlays and counsel fees and other reason-
able dishursements, and against all liabilify; the Trustee may, never-
theless, hegin suit, or appear in and defend suit, or do anything else
in its judgment proper to he done by it as such Trustee, without
indemmity, and in such case {he Commission shall reimburse the Trustec
from the revenues of the Toll Road for all costs and expenses, outlays
and counsel fees and other reasonable disbursements properly incurred
in connection thevewith, If the Commission shall fail to make such
reimbursement, the Trustee may reimburse itself from any moneys in
its poxsession under the provisions of this Indenture and shall he en-
titled to a preference therefor over any of the bonds or eoupons out-
standing hereunder.,

Sectioxy 903. The Trustee shall be under no obligation to effect
or maintain insurance or to renew any policies of insurance or to in-
quire as to the suflicieney of any policies of insurance earried by the
(‘onuission, or {o report, or make ov file claims ov prool” of loss for,
any loss or dimnage insured against or which may oceur, or {o keep itself
informed or advised as to the payment of any taxes or assessments,
or to requive any such payment to be made. The Trustee shall have
no responsibility in respect of the validity, sufficieney, due exeeution
or acknowledgement of this Indenture, or, exeept as to the anthentica-
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tion thereof, in respect of the validity of the bonds or of the coupons or
the due cxeccution or issuance thercof. The Trustee shall be under no
obligation to sce that any duties hercin imposed upon the Commiission,
the Consulting Engincers, the Traffic Engincers, the Paying Agents,
any depositary, or any party other than itself, or any covenants
herein contained on the part of any party other than itself to be per-
formed, shall be done or performed, and the Trustee shall he under
no obligation for failure to see that any such duties or covenants are
so0 done or performed.

Sectiox 904. The Trustee shall not be liable or responsible be-
cause of the failure of the Commission or of any of its employees or
agents to make any colleetions or deposits or to perform any act herein
required of the Commission or hecause of the loss of any moneys arising
through the insolvency or the act ov default or omission of any other
depositary in which such moneys shall have been deposited under the
provisions of this Indenture. The Trustec shall not he responsible for
the application of any of the procceds of the honds or any other moneys
deposited with it and paid out, withdrawn or transferrved hercunder if
such application, payment, withdrawal or transfer shall be made in ac-
cordance with the provisions of this Indenture. The immunities and
exemptions from liability of the Trustee hereunder shall extend to its
directors, officers, employecs and agents. ' :

Section 905. Subject to the provisions of any contract between the
('ommission and the Trustee relating to the compensation of the
Trustee, the Commission shall, from the revenues of the Toll Road,
pay to the Trustee reasonable compensation for all services performed
by it hercunder and also all its reasonable expenses, charges and other
disbursementis and those of its attorneys, agents and employees in-
curred in and about the administration and exccution of the trusts
hereby cereated and the performance of its powers and duties hercunder,
and, from such revenues only, shall indenmify and save the Trustee
harmless against any liabilities which it may incur in the exercise and
performance of its powers and duties hereunder. If the Commission
shall fail to make any payment required by this Seetion, the Trustee
may make such payment from any moneys in its possession under the
provisions of this Indenture and shall be entitled to a preference there-
for over any of the honds or coupons outstanding hereunder.
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Secrox 906, 1t shall be the duly of the Trustee, on or hefare the
15th day of cach month alter the opening of the Project ov any part
thereof for {raflie, to file with the Commission a statement setling forth
in respeet of the preceding ealendar month

(a) the amount withdrawn or transferred hy it and the amount
deposited with it on acemmt of each Fund and Account held by it
under the provisions of this Indenture,

(h) the amonnt on deposit with it af the end of sneh month
to the eredif of each sueh Fund and Neconnt,

(¢} a briel deseviption of all ohligations held by il as an invest.
ment of moneys in each such Fund and Aceount,

(d) the amount applied 1o the purehase or redemption of
honds under the provisions of Seetion 311 of this Indenture and a
deseription of the bomds or portions of honds =0 purchased ov
redeemed, and

(¢) any other information which the Commission may reason-
ably reguest,

Al reeords and files portaining {o the Toll Road in the enstody of
the Trustee shall he open at all reazonable times to the inspection of the
Connnission, the prineipal underwriters and their agents and represen-
tatives,

SeeTiox 907, Tnease at any time it shall he necessary or desirable
for the Trustee to make any investigation respeeling any faet prepava-
tory to taking or not taking any action or doing or not doing anything as
sueh Trustee, and in any ease in which this Indenture provides for
permitting or taking any action, the Trusiee may rely conelusively upon
any cerlifieate, requisition, opinion or other instrument required ov
permitied {o he filed with it under the provisions of this Tudenture,
and any =neh instrument shall be eoifelusive evidenee of such factf fo
profeel the Trostee in any aclion that it may or may not fake or in
respeet ol anything it may or may not do, in good faith, by reason of
the supposed existence of such facl. lixeepl as otherwise provided in
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{his Indenture, any requesi, notice, certifieate or other instrument from
ihe Commission lo the Trustee shall be deemed to have heen signed
by the proper parly or parties if signed by the State Tlighway Com-
missioner or the Chief Inginecer and by the Seeretary or an Assistant
Seerelary of (he Commission, and (he Trustee may aceept and rely upon
a cerlificate signed hy the Seerefary or an Assistant Seeretary of the
(‘ommission as to any action faken by the Connnission.

Seeriox 908, Fixeept upon the happening of any event of default
specilied in elanses (a) and () of Seetion 802 of this Indenture, the
Trustoe <hiall net e obliged to take nolice or be deemed (o have notice
of any event of default heveunder, unless specifically notified in wrifing
ol such event of defanlt by the holders of not less than {en per centam
(109 ) in aggregale prineipal amount of the. bonds herehy seenved
and then outstanding.

Skerion 9, The hank or trust company acting as Trustee under
this Indenture, and its diveelors, oflicers, emplovees or ageunls, may in
goad faith buy, sell, own, hold and deal in any of the honds or coupons
issued under and seeured by this Indenture, and may join in any action
which any bondholder may be enfitled to take with like efieet as if such
hank or trust company were not the Trustee under this Indenture,

Secrtox 9100 The reeitals, stalemendz and representalions con-
{ained herein and in the bonds (exeluding the Trustee’s cerfificaie of
anthentiention on the honds) shall he taken and eonstrued as made by
and on the part of the Commission and not by the Trusice, and the
Triustee assumes and shall be under no vesponsibility for the corrveet-
ness of the same.,

Kecriox 911, The Trustee shall be protected and shall inenr no
liahilify in aeling or procecding, or in nol acling ov notl proceeding, in
aood faith, reasonably and in accordance witlh the ferms of this In-
denfure, upon any resolution, order, nolice, request, consent, waiver,
cervlifienie, stalement, aflidavit,” requisition, hond or other paper or
document whieh it shall in good faith reasonably believe {o be gennine
and {o have been adopted or signed by the proper hoard or person or
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{0 have been prepared and furnished pursuant to any of the provisions
of this Indentnre, or upon the writien opinion ol any aftorney, engineer
or acconiant believed by the Trustee o be qualified in relation fo the
subjoet matter, and the Trustee shall be under no duty to make any in-
vestigation or inquiry as to any stalements contained or matiers re-
forred to in any such instrnment. The Trastee <hall not he under any
obligation {0 cee to the recording ov filing of this Indenture or otherwise
to the giving {o any person of nolice of the provisions hereof,

Seeriox M2 The Trustee may resign and thereby heecome dis-
charged from the trusts hereby ereated, by notiee in wriling to he given
1o the Commission ind o the prineipal underwrifers and published onee
in a daily newspaper of general civenlation published in the City of
Richmond, Virginia, and in a daily newspaper of general eivenlation or
a financial journal published in the Borengh of Manhattan, Cify and
Stafe of Now York, not less than sixty (60) dayvs hefore such resignation
i< to dake effeel, but sueh resiznation <hall {ake effeet immediaiely upon
the appointment of a new Trustee horennder, if such new Trustee <hall
be appoinfed before the time limiled by such notice and shall then
accept the trusts hereof, :

Seceriox 913, The Trustee may be removed af any time hy an
instrument or eonenvrent instroments in writing, excenied hy {he
liolders of not less than a majorily in prineipal amount of the honds
hereby seenred and then outstanding and filed with the Commission,
A faesimile eopy of cach such instrument shall he delivered prompily
hy the Commission to the Trastee. The Trustee may also be removed at
any {ime for any hreach of {vust or for acting or proceeding in violation
of, or for failing {o act or proceed in accordance with, any provision of

this Tndenture with respeet {o the duties and obligations of the Trustes |

by any eowrt of eompetent jurisdietion npon the application of the (fom.
mission pursaani to resolution or the holders of not less than ten per
cenfum (1097) in ageregate principal amount of the honds then out-
standing under this Indenture.

Sectiox 914, 1 at any time hereafter the Prustee shall resign,
he removed, be dissolved or otherwise hecome ineapable of acting, or
the bank or (rust company acling as Trustee shall be taken over by any
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wovernmental ofticial, ageney, department or hoard, the position of
Trustee shall thereupon hecome vacant. If the position of Trustee shall
hecome vacand for any of the foregoing reasons or for any other rea-
<on, the Commission shall appoint a Trustee to fill such vacaney. The
Commission shall publish notice of any such appointment by it made
onee in each week for four (4) suceessive weeks in a daily newspaper of
goneral eivenlation published in the City of Richmond, Virginia, and in
a daily newspaper of general civeulation or a financial journal pub-
licshed in the Bovongh of Manhattan, City and Stafe of New York, and,
hefore the second publication of snch notice, shall mail a copy thereof
to the prineipal underwrilers, .

Al any tine within one year afler any such vacaney shall have oe.~
enrred, the helders of a majority in prineipal amount of the honds
horeby secured and then ontstanding, by an instrument or concurrent
instruments in writing, oxecuted by sueh hondholders and filed with
the Conmiission, may appoint a suceeessor Trusiee, which shall super-
seqde any Trustee thevetofore appointed by the Commission. Facsimile
copies of each such instrument shall be delivered promptly by the Com-
mission (o the predecessor Trustee and to the Trusiee so appointed hy
the bondholders.

Tt no appointment of a succossor Trastee shall he made pursuant
to the foregoing provisions of this Scetion within ten (10) days after
the vaeaney shall have oeeurred, the holder of any hond outstanding
herenuder or any refiring Trustee may apply {o any conr{ of eompetent
Jurisdietion within the State of Virginia (o appoint a suceessor Trusiee,
Such eourt may thercupon, after such nofice, if any, as such court may
deem proper aid preseribe, appoint a sucees=or Traxtee,

Any Trastee hereafter appointed shall he a bank or trust company
duly anthorized {o exercise ecorporate {rnst powers and subjeet to
examinafion hy federal or state anthorily, of good standing, and having
# combined eapifal and surplus aggregaling not less than Five Million
Dollars (%$5,000,000).

L]
Seeviox 015, Bvery sueeessor Trustee appointed hereunder shall
exeenle, acknowledge and deliver 1o ils predecessor, and also to the
Commission, an insirument in writing - aceepling sueh appointinent
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heveunder, and thereupon such suceessor Trustoe, without any further
aet, shall heeome fully vested with all the right=, immunitics, powers
amd {rastz, and subject to all the dulies and obligations, of ils predeces-
sor: bul sueh predecessor shall, nevertheless, on the written vequest of
itx snecessor or of the Commission, and upon payment of the expenses,
charges and ofher disbursements of sueh predecessor which are pay-
able pursuant to the provisions of Scetion 905 of this Article, exeenle
and deliver an instrnment {ransferring to such sueeessor Transiee all
the right=, immunities, powers and {rmsts of sueh predecessor here-
under: and every predecessor Trustee <hall deliver all properiy and
woneys hield by it hereunder o its sueeessor. Should any instroment in
writing from the Commission he required by any suecessor Trustee
for more fully and cevtainly vesting in sneh Trastee {he vights, im-
mnnities, powers and trusts hovehy vested or infended to he vested in
the prodeceszor Traztee, any sueh insteument in writing <hall and will,
on request, he exeented, acknowledged and delivered by the Comnis-
s10m.

Notwithstanding any of the foregoing provisions of this Article,
any hank or frust emmpany having power (o perform the duties awd
exocute the trusts of this Indenture and otherwise qualified to act as
Trustee hereunder with or into which the bank or trust company acting
as Triasler may he merged ar consolidated, or to which the assets and
Imsiness of sneh hank or frust company may be sold, shall be deemed
the suecessor of the Trustec.

ARTICLE X.

IxecuTioN oF InsteMENTS BY Doxpionnens
AND Proor or Owxensrip or Boxps.

Section 1001, Any vequest, direction, eonsent or other instrament
in writing required or permitted by this Indenture to be signed or ex-
cettted by hondholders may be in any number of conenrvent instruments
of similar tenor and may be signed or exeented by such bondholders
or their alforneys or legal represeutatives, Proof of the exeenfion of
any sneh instrmment and of the ownerghip of bonds shall he suflicient
for any purpose of this Indenture and shall be conelusive in favor of
the Trustee with regard Lo any action taken hy il ander such instrument
if made in the following manner:
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(1) The fact and dale of the execution by any person of any
such instrument may he proved by the verifieation of any officer
in any jurisdiction who, by the laws thercof, has power fo take
affidavits within sueh jurisdiction, to the effeet that such instrn-
ment was subseribed and sworn {o before him, or by an aflidavit
of a1 witness to sueh excentfion. Where sueh exceufion is by an officer
of a corporation or association or a member of a parinership on
hehalf of such corporation, association or parinership such verifi-
ealion or aflidavit shall also constitute suflicient prool of his
authority.

(1) The Tfact of the holding af coupon honds hercunder by any
handhobder and the amount and the nmmbers of sueh bonds and the
dale of his holding the stune may be proved hy the affidavit of the
person elaiming to he sueh holder, if such aflidavit shall be decimed
hv the Trustee {o e salisfaclory, or by a certificale exeeuted by any
trust company, bank, hanker or any other depositary, wherever
situated, if such certifiente shall he deemed by the Lrustee to bhe
salisfacelory, showing {hat at the date fherein mentioned such
person had on deposit with or exhibited to such trust company,
bank, hanker, or other depositary {he honds deseribed in sueh eer-
tifieate, The Tirmstes may conelusively assume that sueh ownership
eonlinnes unfil written notice to the conirary is served upon it. The
ownership of registered bhonds without coupons shall he proved hy
the registration hooks kept under the provisions of Section 206 of
this Indenture.

However, nothing contained in this Article <hall be constrasl as
limiting the Trustee {o sneh proof, it heing intended fhat the Trustee
may aceept any ofher evidenee of the matiers hevein stated whieh it may
deem saflicient. Any request or consent of the holder of any bond shall
hind every future holder of the same hond in vespeet of anything done
by the Trustee in pursuanee of such request or consent,

-

Notwithstanding any of the foregoing provisions of this Seefion,
the Trustee shall not be required (o reengnize any person as a hioldoer
ol any bond or eoupon or lo take any aclion at his request unless such
houd or coupon shall he deposited with if. :
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 ARTICLE XL
SUPPLEMENTAL INDENTIRES,

Seetiox 1101, The Commission and the Trustee may, from time
{o time and al any time, enter into such indentures supplemental heretfo
as <hall not he ineonsistent with the tevms and provisions heveof (which
supplemental indentures shall thereafter form a part hereol),

(a) 1o cure any ambiguily or formal defecl or omission in this
Tudenture or in any supplemental indenture, or

(h) 1o grant to or confer upon the Trastee for the henelit of
the bondholders any additional rights, remedies, powers, anthority
or seenrity that may lawfully be granted to or eonferred npon the
bondholders or the Trustee,

M least thivty (30) days prior {o the exeeution of any supplemental
indenture for auy of the purposes of this Seetion, the Trustee shall eause
a notiee of {(he proposed exeention of such supplemental indeninre to be
mailed, postage prepaid. to the principal underwriters, all registered
owners of honds al their addresses as they appear on the registration
hooks and all other hondholders who shall have filed their names and
addres<os with the rnstee for such purpose, Sneh notice shall briefly
sof forth the nadnre of the proposed supplemental indentnre and shall
state that copies thereof are on file af the prineipal ofliee of the Trastes
For inspeetion by all hondholders, A Failure on the part of the Trusiee
to il the notice reguived by this Seetion shall not afieel the validity
of ~ueh supplemental identure.

Seerrox 1102, Subjeel (o the ferms and provisions contained in
is Seetion, and not otherwise, the holders of not less than (wo-fhirds
(2 3 in ageregate principal amonnt of the honds then onlstanding
shadl have the vight, from thue to tine, .mvlhinz contained in {his
Indenture o the eonteary notwithstanding, to consent {o and approve
the execution by the Commiszzion and the Trustee of such indenture
or indentures <up|nll-nu'ni.ll heveto as shall e deempsd neceszary or
desirable by the Commission for the purpose of modifying, altering,
amending, adding {o or rescinding, in any p.u’l icular, any of the ferms

v provisions contained in this Indenture or in any supplemental in-
dvnlm «; provided, however, that nothing hevein conlained <hall permil.
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or he constrned as permitling, (a) an exiension of the maturity of the
prineipal of or the interest on any hond issuned hereunder, or (h) a
reduefion in the principal amount of any bond ov the redemplion
premium or the rate of interest thereon, or (e) the creation of a lien
upon or a pledge of vevenues other than the lien and pledge ercated
hy this Indenture, or (d) a preferenee or priorvity of any hond or houds
over any o{lier bond or bonds, or (e) a veduetion in the agaregate priu-
cipal amount of the honds required for consent to such supplemental
indenture, Nothing hercin eoutained. however, shall be construed as
naking necessary the approval by bondholders of the exceution of any
supplemental indenture as anthovized in Section 1101 of this Artiele,

If at any fime the Commission shall request the Tenstee to enfer
into-any supplemental indenture for any of the purposes of this Section,
the Trasfee shall; al the expense of the Commission, eanse noties of the
proposed oxcention of such supplemental indenture {o he published
onee in vieh week for four (4) sueeessive weeks in o daily newspaper
of general cirenlation published in the City of Norfolk, Virginia, and
in a daily newspaper of general cirenlation ar a finaneial journal ymb-
lixhed in the Bovough of Manhattan, Cily and State of Now York, amd,
on or befoye the date of the first publication of sueh notiee, the Trustee
<hall also cause a <imilar notice to he mailed, postage prepaid, {o the
prineipal inderwriters, all registered owners of honds al their address-
es as they appear on {he registralion hooks and all olher hondholders
wha shall have filed their names and addresses with the Trastee for such
purpnse. Such nofice shall briefly <ot forth the nature of the proposed
stipplemental indenture and shall state that copies thareof are on file at
the principal office of the Trustee for inspection by all bondholders,
The Trustee shall nof. however, he snhjeet to any liability to any howd.
holder by reason. of its [ailure to mail the notiee reqnired hy thix See-
fion, ad any such failurve shall not affeet the validity of such supple-
mental indentnre when eonsented to and approved as provided in this
Section. '

Wienever, al any time within one year after the date of the first
publication of such notiee, the Commission shall deliver to the Trustee
an instroment or instrumients in writing purpoting to he exeented hy
the holders of notl less than {wo-thirds (293) in ageregate prineipal
amount of the bonds then outstanding, which imstrument or instru-
ments shall refer to the proposed supplemental indenture deseribed
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in such notice and shall specifieaily consent. to and approve the excen-
tiom thereof in substantially the form of the copy thereof referred {o
in sueh notice, thereupon, bhut not otherwise, the Trusice may execute
such supplemental indenture in substantially such form, without lia-
bility or responsibility (o any holder of any bond, whether or not such
holder shall have cousented therveto.

If the holders of not less than {wo-thivds (2-3) in aggrezate prin-
cipal amount of the bonds ontstanding al the time of the exceution of
such supplemental indenture shall have consented {o and approved the
excention thereof as herein provided, no holder of any bond shall have
any right {o ohjeel to the exeention of such supplemental indenture, or
to ohjeet o any of the terms and provisions contained therein or the
operation thereof, or in any manner to question the propriety of the
execulion thereof, or to enjoin or restrain the Trustee or the Com-
mission from exeeuting the same or from taking any action pursuant
ta the provisions thereof.

Upon the exeention of any supplemental indenture pursuant to the
provisions of this Scetion, this Indenture shall he and be deemed {o be
madified and amended in accordance therewith, and the respective
rights, dutics and abligations ander this Indentnre of the Commis-
gion, the Trustee and all holders of honds then outslanding shall there-
after be determined, exercised and enforeed in all respeets under the
provisions of this Indenture as so modified and amended.

Seenox 1100, The Treustee is anthorized 1o join with the Conmmis-
sion i the exeention of any sueh supplemental indentnre and to make
the further agreements and stipulations which may be contained therein.
Any supplemental indentare oxeented in aeeordanee with the provi.
sions of this Artiele shall thereafter form a part of this Tndeninre, and
all of the {erms and conditions contained in any such sunplemental
indentare as {o any provision anthorized {o he confained therein shall
L aned shall be deemed {0 he parl of the (erms and conditions of thi<
Indenture Tor sny and all purposes, Inoense of the oxeeution and
delivery of any supplemenial indeutuve, express velevence may he
made thereto in the text of any hpnds issued thereatftfer, if deemed
neeessary or desivable hy the Trustee,

Secrion 1104, In each and every ease provided for in this Artiele,
the Trusfee shall he entitled o oxercise its disereiion in determining

P
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whether or not any proposed supplemental indenfure, or any {erin or
provision {lhierein contained, is desivable, having in view the pnrposes
of sach instrument, the needs of the Commission, the rights and in-
terests of the bondholders, and the righls, obligations and inferests of
the Trustee, and the Trustee shall not he wder any responsihility or
liability to the Conunission or fo any hondholder or to anyone whom-
snover for ils vefusal in good faith to enter into any such supplemental
indenfure il such agreement is deemed by it o he contravy to the pro-
visions of {his Arlicle. The Trustee shall e entitled o reecive, and
shall he Mally profeeted in relying upon, the opinion of any counsel
approved by it, who may he connsel for the Commission, as evidenes
that any such proposed supplemental agreement does or does unt
comply with the provisions of this Indenture, and that it is or is net
proper for if, under the provisions of this Article, to join in the
exceution of suelr supplmental indenture,

ARTICLE XILL
DEFEASANCE,

Seeriox 12000 I, and when the honds seenured hereby shall have
become due and pavable in accordanes with their terms or shall have
heen duly called For redemption or irvevoeable instraetions to eall the
honds for redemption shall have been given by the Connuission to the
Trustee, the whole amount of the prineipal awd the interest and the
premiuny, if any, o due and payable upon all of the honds and coupons
then ontstanding shall be paid or suflicient moneys, or direet oblign-
tions of the United States Government the prineipal of and the intevest
on which when due will provide suflicient moneys, shall be lield by the
Trustee or the Paying Agents Tor such purpose mnder the provisions
of this Indenture, and provision shall also he made For payving all
other sums payable hereunder by the Conmission, then and in that
case the right, title and inferest of the Trustee shall thercupon cease,
determine amd become void, and the Trustee in sueh ease, on demand
of the Commission, shall release this Indenture and shall exeente sneh
documents 1o evidenee such release as may he reasonably required hy
the Commission, and shall tuwrn over to the Commission or {o such
oflicer, board or hody as may then be entitled by law Lo receive the
same any surplus in any account in the Sinking Fund and all halanees
remaining inany other funds or accounts other than moneys held for
the vedemption or payment of honds or conpons: otherwise this Tnden-
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ture shall be, continue and remain in full foree and effect: provided,
however, that in the eveni direet obligations of the Unifed States
Government. shall be deposited with and held by the Trasiee or the
Paving Agenis as hereinabove provided, and in addition {o the vequire.
menis set forth in Article 111 of {his Indentnre, the Trusiee shall
within thirty (30) days after such obligations shall have been deposited
with it eause a notiee signed by the Trustee to he published onee in a
daily newspaper of general eivenlation published in the City of Norlolk,
Virginia, and in a daily newspaper of general cirenlation ov a finaneial
journal published in the Dovough of Manhattan, City and Stafe of New
York, setling forth (a) the dafe designated for the vedemplion of the
honds, (h) a deseriplion ol the obligations so held by it and (¢) thal this
Indenture has heen released in accordance with the provisions of this
Seefion,

AL moneys and obligations held by the Trustee or the Paying
Agentx pursuant {o this Seetion shall he held in trust and the principal
and inferest of saild” obligations when reeceived, and said moneys,
applied to the payment, when due, of {he prineipal and the interest
and the preminm, if any, of the honds so called for redemption.

ARTICLES N1

MisceLpaneous ProvIsions,

Seeriox 1301, In the event of the dissolufion of the Commission
all of the covenants, slipulations, obligations and agreements confained
in this Indenture by or in hehalf of ov for the henefit of the Commis-
sion =hall bind or inure {o the benefit of the suecessor or suecessors ol
the Clommission from {ime {o {ime and any oflicer, board, connuission,
anthority, ageney or instramentalify fo whom or {o which any power
o duly alleeting such covenants, stipnlations, obligations and agree.
ments shall be teansferved by or in aecordanee with law, and the wowl
SCommission ™ as used in this Indenture shall inelude sueh suecessor
OF SHCCPSSOPS,

Seceriox 123020 Auy bank or Qrast company with or into which
any Paving Agent may he merged or consolidated, or to which the
assels and business of sueh Paying Agent may be sold, shall be deemed
the suecessor of sueh Paving Agent for the prorposes of {his Tudenture.
Il the position of any Paving Agent shall become vaeant for any
reason, the Commission shall, within thivty (30) dayvs thereafier,
appoint a bank or trust company locafed in the same city as Paying
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Agent {o fill such vacancy: provided, however, that il the Commission
<hall fail to appoint such Paying Agent within said period, the Trustee
shall make such appointment.

Seerox 1303, Auy notice, demand, direetion, vequest or other
instrument aunthorized or requived by this Indenture Lo be given to or
filed with the Commission or the Trustee shall he decmed {0 have heen
sufficiently given or filed for all purposes of this Indenture if and when
sent by registered mail, return receipt requesied:

{o the Commission, if addressed to State Highway Commission,
Richmond, Virginia: and

to the Trustee, if addressed to Virginia National Bank, Norfolk,
Virginia, or to any successor Trustee, il addressed fo it at its
principal office.

All documents received by the Trustee under the provisions of this
Indenture, or pholostatic copies thereof, shall be refained in ils
possession until this Indenture shall be releasel under the provisions
of Section 1201 hereof, subjeet at all reasonable times to the inspection
ol the Commission, the Consulting Fngineers, the Traflic Fngineers,
the prinecipal underwriters, any hondholder. and the agenls and repre-
sentatives thereof.

Seerox 1304, 11, beeause of the temporary or permanent sns-
pension of publication of any newspaper or financial jonrnal or for any
other reason, the Trusice shall he unable te publish in a newspaper or
financial journal any notice required (o he published by the provisions
of this Indenture, the Trustee shall give such notice in such other
manuner as in the judgment of the Trustee shall most effectively approx-
imate such publication therecof, and the giving of such notice in such
manner shall for all purposes of this Tndenture he deemed (o e com-
pliance with the requirement for the publication thereol.

Sectinox 1305, Iixeept as herein ofherwise expressly provided,
nothing in this Tndenlure expressed or implied is intended or shall ho
construed to confer npon any person, lirm or corporatien other than
the parties hereto and the holders of fhe honds issued under and
seenred by this Indenture any right, remedy or elaim, legal or equitable,
under or by veason of this Indenfure or any provigion hoereof, this
Indenture and all its provisions heing intended (o he and being for the
sole and exelusive henefil. of the parties hereto and the holders from
time to time of the honds issued hereunder,
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Skcriox 1306. In case any one or more of the provisions of {his
Tndenture o of the honds or conpons jssuerd herennder shall for any
reason be held to be illegal or invalid, such illegality or invalidity shall
not. alfeet any other provision of {his Tndenture or of said howds or
coupons, bt this Indenture and said bonds and coupons shall he con-
slrued and enforeed as if such illegal or invalid provision had not
heen contained therein. In ense any eovenant, stipulation, obligation or
agrecinent confained in the honds or in this Indenture shall for any
reason be held o be in violation of law, then such covenant, stipulation,
obligation or agrecment. shall be deemed {o be the covenant, stipulafion,
abligation or agreement of the Commission {o the full exient permitied
by law.

Secriox 1307. All covenants, stipulations, obligations and agree-
nments of the Commission contained in {his Indenture chall be deemed
to be covenants, stipulations, oblizations and agreements of the Commis-
sion and of the Staie of Virginia to the full extent authorized hy the
State Revenue Bond Aet and permitted by the Constifution of Virginia.
No covenant, slipulation, oblizalion or agreement conlitined herein shall
be decmed to be a covenant, stipulation, obligation or agreement of any
present or future member, officer, employee or agent of the Commission
in his individual eapacity, and neither the members of the Commission
nor any officer thereof exeeuling the honds shall be liable personally on
the bonds or be subjeet {o any personal liability or accountabilily hy
reason of {he issuance thercof. No member, oflicer, employee or agent
of the Commission shall incur any personal liability in acting or pro-
ceeding or in notl acting or not proceeding, in good faith, reasonably
and in accordance with the terms of this Indenture and (he State
Revenue Bond Aet. This Inidenlure is exeeuted wilh the intent that the
laws of the State of Virginia shall govern ifs construction.

Seeriox 1308, The principal underwriters shall be under no obli-
gation {o any hondholder for any actiou that they may or may not take
or in respeet of anyihing that they may or may not do by reason of
any information contained in any reports or other documents received
by them under the provisions of this Indenture. The immumities amd
exemptions from liahility of the principal underwriters hereunder shall
extend to theiv partners, direetors, officers, successors, employees and
agenls.
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Secriox 1309, This Indenture may be execufed in mulliple coun-
torparts, each of whiclh shall be regarded for all purpeses as an
original; and such counterparts shall constituie but one and the same
insirument.

Secrion 1310, Any headings preceding the texts of the several
arficles hercof, and any {able of contents or marginal notes appended
to copies heveol, shall be solely for convenience of reference and shall
nol. constitute a part of this Indenture, nor shall they affeel ils meaning,
construcfion ov eflecl.

IN WITNESS WIHEREOY, the State Ilighway Comunission has
attsed this Dudentare {o he exeentded in its hehalf by the State Highway
Commissioner, the Chairman ol said Commission, and ils official seal to
he impressed hereon and attested by its Seerelary, and Vieginia
National Bank has eaused this Indenture 1o he exeeunled in its hehalf
by ils President or a Viee DPresident and ils corporafe seal {o he
impressed hereon and allested by its Cashier or an Assistant Cashier,
all as of the day and year fivst ahove wrillen.

State Hisnway Conaissios,

By Douearas B, Fucatr
[sEarn] State Highway Commissioner,
. Chairman of said Commission
Adlest: ’

W, M. ScrLAaTer, Jn,

Seerelary
VirciNia Narioxarn Baxy,
Trustee
[skar] ] By . R. MacKernax
Attest: Sewior Vice I'resident
Jonx N, Sgipymone
Assistant Cashier
We hereby approve the provisions of the foregoing Tndenture.
Tewis TL Vanex *
State Treasurer of Vieginia
Sxey L Dav, e,
Ntale Complralley of Virginia '

151

|, S—— ———— e




-
-

103
CoaMoxwrarLri oF VIRGINIa 2
ss

Crry or Ricuxoxn S

Be it remembered that on the 7th day of December, 1965, before
e, the subgeriber, a notary public within and for said ity and Stale,
personally came Douglas B. Fugate, who is the State Ilighway Com-
missioner and Chairman of the Siate lighway Commission of {he
State of Virginia, and acknowledged that the name of the Connnission
was subseribod {o {he foregoing Indenfure by himsell as such officer,
thal the seal impressed hereon is the seal of the Commission, that said
name was subseribed and said seal impressed by the direetion and
anthority of the Commission, and that the foregoing Tndenture is the
free act and deed of the Commission, for the uses and purposes therein
mentioned.

IN WITNESS WHEREOF, 1 have herennto subseribed gy name
and aflixed my oflicial seal an the day and year aforesaid.

Clrrannes 19, Owex
Notary Pnblie
State of Virginia at Large

My commission expires May 28, 1067

(Seal)
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Be it remewmbered that on the 9h day of December, 1965, hefore
me, the subseriber, a notary public within and for said City and Stale,
personally eame E. R, MacKeruax, who is a Senior Viee President of
said Virginia National Bank, and acknowledged that {he name of said
hank was subseribed to {he foregoing Indeniure by himself as Senior
Vice President thereof, that the seal impressed thereon is {he seal of
said hank, that said name was subseribed and said seal impressed hy
the direclion and authorvify of said hank, and that the foregoing
Tndenture is the free act and deed of said bank, for the nses and pur-
poses therein mentioned.

IN WITNESS WHEREOQL, I have hercunto subseribed my name
and affixed my oflicial seal on the day and year aforesaid.

(. P Mok, Jn.
Notary Public

My commission expires January 13, 1968

(Secal)
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$34,000,000

STATE OF VIRGINIA

455 'I'oll Revenue Bonds (Series 1965)
(Norfolk-Virginia Beach Toll Road)

Initial Amortization Reguirements as fixed by resoluntion
of the State Highway Conmmission of the State of
Virginia adopled on October 27, 1965,

Fiseal Amortization Fiseal Awartizelion
Year Requirement Vear Requirement
1970 $120,000 ©IsK $ 96,0
1971 205,000 14989 1,005,000
1972 260,000 1000 1,045,000
1073 S85,u00 19901 1,085,000
1974 480,000 1092 1,130,000
1975 550,000 1o 1,175,
1976 . 605,000 - 1994 1,220,011
1977 425,000 115 1.270,000
1978 650,000 (HAH 1,320,000
1979 680,000 a7 1,373,000
1980 705,000 108 1.430,000
1981 735,000 1908 1.485.000
1982 765,000 2000 1,543,000
1983 705,000 201 1,605,000
1954 K25,000 qjo2 1,670,000
1985 860,000 . a2oog 1.740,000
1936 800,000 i 1510000

1987 930,000
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COMMUTATION TICKET
NORFOLK-VIRGINIA BEACH : .
. TOLL ROAD.- - - . !

COMMUTATION TICKET GOOD FOR ONE TOLL TRANS- e
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 $34,000,000 ~
' STATE OF VIRGINIA

4% Toll Revenue Bonds (Series 1965)
. (Norfolk-Virginia Beach Toll Road) |
(Payablé from tolls and other revenues as hereinafter set forth)

Dated July 1,1965 - . : : ) Due January 1,2005

. e

.
]

Issuable as coupon bonds in the dm.omination'of $5,000 each, and as fegistetcd bonds without ooupom'in denominations of
$S,0310 olr) anydmu[tip}e tthe;eot. and g:ot‘e:‘giungg}:le as ‘FrogiQed I'i!n t:he ’{‘rgst énr{:enlm S‘e’r.m-gtqnu:lrmat:rt?: gm lth a;nd
an £10ct of coupon e at virginia Nationa ank, Nor irgmnia, 1
July . o7, at Chemical Bank New York Trsst Corapany, New York, New York, Brincipal of registered boads

holder, at
without coupons payable at the office of the Trustee,

:  Redeemable prior to maturity, upon 30 days’ published notice, either in whole, on any date not earlier than January 1, 1976,
from any moneys made available for such purpose, or, in part, by lot, on any interest payment date not earlier than January 1,
1971, by operation of the Sinking Fund, at the following prices and accrued interest to the date fixed for redemption:

v R O o : Ce e e e Redemption Prices
: Period : -Asa Whole Sinking Fund
. January 1, 1971 to December 31, 1975, inclusive T e . 103%
*  January 1, 1976 to December 31, 1980, inclusive 104% 102
January 1, 1981 to December 31, 1985, inclusive .. 103 . )}
- January 1, 1986 to December 31, 1850, inclusive g 102 ‘ 10034
" January 1, 1991 to December 31, 1995, inclusive L 10} : 00
Jamuary 1, 1956 to December 31, 2000, inclusive = - 10034 - 100
- . January 1, 2001 and thereafter prior to maturity T 100 100

" . Interest is exempt, in the opinion of Bond Counsel, frym oll )rc:t'nf chemi income loxes.

The State Revenue Bond Act provides that the Bonds and the incoms thereof ‘shall be exempt
: from all tasation within the State of Virginia. :

The Bonds are being issued for the purpose of paying the cost of a toll road extending from the

" interchange of Interstate Routes 64 and 264, immediately south of U. S. Route 58, in the City of Norfolk,

Virginia, to a point in the City of Virginia Beach, Virginia, east of Londonbridge and west of U. S.

. Route 69, having an eastbound roadway terminus at 21st Street and a westbound roadway terminus at

22nd Street in the City of Virginia Beach. The Bonds are to be issued under a Trust Indenture, dated as
of July 1, 1965, between the State Highway Commission of Virginia and Virginia National Bank,
Norfolk, Virginia, as Trustee. : ) : -

The Bonds are payable from tolls and other revenues of the Toll Road as provided in the Trust
Indenture. The faith and credit of the State of Virginia are not pledged thereto, and the State is not,
directly or indirectly or contingently, obligated to levy or to pledge any form of taxation whatever there-
for or to make any appropriation for the payment of the principal of or the interest on the Bonds.

Price 100%2%
(and accrued interest)
The Bonds are offered for delivery when, as and if issued and received by us, and subject to approval of

legality by Mitchell, Pershing, Shetterly & Mitchell, New York, N. Y. Bond Counsel. It is expected that the

Bonds in definitive form will be available for delivery on or about December 9, 1965. Alex, Brown & Sons has
acted as Financial Consultant-to the Commission.
¢
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VIRGIWIA auldedid,
Plainticl,
Ve
NEAL.A. VGUEN, et al, .
vefendants.
KENN&TH:J. GArBE,
| - plaintift,
V.. -
JEAL A.ZJougd,'gc'al,
| vefendants.
. .;-_-__------ T —

wiLLliam H. P:\l“fﬁRSUN, J“..,

Ve
dEAL A, UYBDGN, et al,

verendants.

JAale: Jctowear J3, 1930

BEFURE: The .aonoravle 2hillip w. musso
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APPEAKANCES
Bi: di. K. stallin\.’s' ﬁStxuife'

‘Appearing on behalf ot virginia aginciuey,

bY: .Joan 4. Gilvuson, usyuire,
Appearing on vehalf of vonald ienderson.

bY: U. fichard Cranwell, gsyuire,
Appearing on behalf of william h.
gatterson, Jre. ' '

wialle, KRuEl{NJiL5, Silrd aco WIWIYERS,
BY: ®ooert L. Mills, Esgquire,
Appearing on uenalt of weal A. vgden
and worfoia-virginia beacn cipressway.
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NOw.

Cudiir: nNow, let me get tne cast

we're yoing to talk awout tnree

cases, we've got viryinia Hinchey; and sonney '

5taliings represents he2r, right?

MR

THE

sraLLluGs: f{es, sir.

CuJats - fnen we've got weal Vgden.

And Bov, you represant Neal vyden?

MR

THE

o0w?
Ml e

THE

dsenderson; and our

MILL3: ~ ‘Tnat's rigyht.

COJRT: Douy's not coming?

MILLS: nNo, sir, he won't be-hete.'
Cour't: ‘what's your tull name,.
vlltub: - Kobert L. nills.

CJJrls aAnd then we've yot Wonald

pretty lady rriend represents

vonald uJenderson, right?

MS.

uninsured wotorist

' THE

vIBSON: Donaldy denderson is the

ana [ represent ﬁllsﬁaten

Cuukr: fou are here on his
behait?
MS. SIsBSUN: 1'm here on nis benhalt.
an CUOJRT: You're Joan W. Giosqn?
MS. GIbpdJun: rnat's.correct.
B Tuk Cuuwnlf: all right. adow, then
Qe've yot tue varbe ;ase. Tuat's dr. staliings
159
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again,'isn't'it, sir?
MR. STaALLINGS: Yes, sir.
THE - COURT: Kenneth J. Garoe versus =<

let me See. the other one you uidn't nane

4Nor£olk-virginia Beaéh EXpressway, did you?

Mr. STALLINGS: - In the Garbe case?
THE COURT: Qo.» In the'uihchey case.
Ak, STALLINGS: Judgye, I'a not sure.
THE‘Cuan: fou named meai A. vgjien,

Superintendant,,Norfoix-virginia Beach Expressway

200 soutn Kantuc;y'avenue and Yonald ilanderson.
MR. STALLINGS: ‘Tnat's correct on
that suit, yes, sir.,
Tuﬁ COURY S Csst'of cnaracters,
Kenneth Garbe represented by ioody Stallinys. deal
Oyden repreéented DY xobért L.-Milis} riynt?
| MR..ﬁILLs: Yes, sir.

PHE. CUOURT: And Nortolk-viryinia

Beach pxpressway represented by you?

Ml MiLLS: PYnatts corfeqt.

Tdll Cuunts Jon't have any
independent detendant? oy independent, I wean
somepody wuo'é not eitner thé sApressway or

connected witn the gipressway like you did in that

denderson case. Okay. 160
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MR. flLws: That's coyrect. Tnat w&s.
‘a sinyle venicle accident.

‘Tus CQU«T: Wwe coae to Mr. Crdanwelii's
case, fith? _ruis 13 yért Ewo oL Garve. MCe
crauQell, YOur Luli name is anét?

MR; CrAaNwELL: €, Kichard. Last nage
is C-rR=-A-n-W-E-L=-L.

TUE Coudls Cranwell. Yes, sir, L'Vé
got that. ~and Notfolk;virginla“aeach dkpressway_and
Neal A. uyden Dy Robert L Mills. Andjthén AL .
denderson -- . o

nk.~cuANwsLu: tes, sir. )

TﬂE COUR?: .uendetsqn»represented by
pMiss Gingon. &ow, 800, Let.ﬁe'see if wy memoiy éﬁ
these thinys is tight now. In the dincheytcaSe
where )ou‘ve.got vyden and not the Qorfolx-Virginfa
:ﬂeacn BxgressQay, you';e‘hot cl;iming*soverelgn
immunity for Ugden; gre'you?' |

"MK. MILLS: Yes, we are. ' .

THE CGUKT: But you're not in tne
Garbe case? )

MRe MILLS: No. We're claiming
sovereiyn immunity in the Garwve case also,
) THE CUURT: All rigat. For Jyden?

MR. MILLS: ror vjden., e is a state
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| anything about Oyden in the cases -- well, no, we've

~Juyden. ‘that may be the reason the Court's confused.’

me that Douy Suith left me with that distinct

—_ e it . e e

employee, emvloyéd by The otate uvepartuwent.

rds.quqxr:' I know, but seeas to we
in‘one of tnesé‘you Qere not claiming sovereiyn
immunity for ugjden.

MR. MILLS: do, we haven't said

claimed.sovereign i@munit} tor vyden ip each and

every case., ‘The situation is identical witn fegard'

to e{eryone. _ fnere's really no chanje in his sta;us;
MR,.STALLINUS:' ¥our ﬂohor, £ think

it may ve one point wien we were ;ac& hare before

with . 3mith, Mr. smith wistakenly said, I velieve,

they weren't claiming sovereign imwunity toward
THE COUKT: mnaybe it is. It seews to

impression;

MR. S?ALLINGS: Judgye, h2 did. sut
in all fairness, we‘LuLly are prepared ior sovereiyn
inmunity detense in ;11 these matters.

THE CUURT: All right, dkay. All
rignt. Wow, cowme here noJ loox. aennetp J. Garve,
plafutitf, agjainst dWeal A.VUgden and Norfoik=-Viryinia
veacvh axpr;ssway. "Ine Wortulk-virgyinia Beach

Bxpresswayfis owned, operated and maintained by the
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CommonJealtn of virgyinia and jortols-virginia weacn,

who's a party, may not ve Sued Lor damajes.® anu

nowhere in thefe is therelénytning avout uvygden,

| 'TuE COYRT: wow, [ was wondering why,
but £ didn't want #o‘Say anything vecause I qidn't
want to inject mysell into'tne picture too aucb; but

that was the distinct iwmpression [ yot fErow Douy and '

. also it was voran out by the wewo whicn y'all wrote.

hR;'NILLSQV This was a aemo in the’

Garbe case, :ighté | |
. THEVCQJRT: .Jdm=hum. 1Is it‘carbe.or

Garpe? |

aR.'STALyINGS: sarbe.

ﬂu;,MILLS:: If my memory serves ae
correétlf,iaque,';acs inVAgril wnén'we Eiled tihat
vbrief we wer? not yeﬁ‘authbrized vy the Cowmmonweaith
ot virgyinia to assert that defense on uena;ﬁ.af mr.
Garbe.

Ae havé since oeen so authorized.
And- tne othef three éuusequent veliefs tnatrhave
been written, L pelieve we wmentioned thewm, and the
nature of his fuuct;on and the nature --

THE COURT: No doubt about it. .No
doubt about it. And that's why I was a little

rverplexed. I thought it was jJust strateyy on
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ya'tl's yaft. L don't want to inject Myselﬁ into
tuat sort oL tuinyg, ggt 1 témemuer-séeciti;axLy thac
1 asxed b;ug smith. .I said, “Now, in tne Garue.CAJe,
you're not élaiming immunity on behalf of mMmr. Oygauen,
but in the" - that case at that timevwe were

talkingy abdbout Patterson'alsb -- and I said, “"but in
the pPatterson case, you are??*

TdeE couaré' e said,i“!es,‘sit,'
that's riynt.” At any rate, 1s‘it understood that
he Qlaims - |

Mo STALLINGS: l_navé no proole@;

‘wué'cquur: ue'§.¢laiming it on
vehalg otAQQdén 311 ﬁhe'aay Lhroughrih‘every case?

- MR. STALLiNGS; 1l have no problen
with that, |
| .Tus‘cuﬁdfﬁ"rou‘afe_claiming lmpunity
‘£or'the'£xpressway and aléo for wWeal A. Og&en as
Superintendgnt?

MR.'NLLLS:' Yes, sir,

TQE denT: Oxay. All rignt. Now,
1et}s see., Youny lady, Jid jou Jet tine Qtyle ot
these?

Tdis LUdgY RupPurTer:s  tes, sir.
‘THE count': tYor the record, we are

hearing argyuments in three ditterent cases, bLut [
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think that counsel have all ayreed tnat the sawue
principles would apply in all ‘three cases. 3o the

way they appear on the.dopxet first is viryinia

winchey ‘and thea tne next one is Garve and the n=xt

one is patterson., S0 let me hear from Mr. Stéllings
first, it you nave anytning to add.

MR. STALLINGS: Judge, [ reatly don't

nave anytininy to add at this point, [ think tnere's

peen extensive researcn on everybdody's part here,

probably less so mine than evefyoody else's. fou've

‘read Mr. (ranwell's orief and 1'am sure you've read

defense's brieE., I just ask the Court to wmake i:‘s
ruliég. i think all nas Seen said.

-Tﬁé COUQT: Lét we say tnié ;t the
outset. -It's been a lony time>since 1've seen
vetter ovriefs tuaﬁ those that wére subuwitted in.tnis
case. | |

M. CRANWNELL: 1pank you, {our gaonor.

‘That's a c0mpliment{

Tdb cbuar: L tainn they are really
excellent and it's appatent to wme tnat :counsel naQe
done a lot oi work and spent a jood deal ot tiwe in
the library and got soime well orjyanized aryuwments,
all ot QOJ; and ['m very happy to state ﬁnét for the

record.
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'xnow, and so on, 1 doa't think ne nad danyuody in

he haé anything that ne wants to arygue or stress or --

- state, 4s I stated in the wrief, to me, as tha

e, . - . . ' o

1 think that wuen the Chief Justice

talkeu dwoubt incowpetent counsel these days, you

this roow in wiand wvecause y'all have really done an
escellent joo.
dkéy. then let me yo to tne other

plaintiff then. 1I'll go to ir. Cranwell and see if

AR. CRASWELL: Your .donor, coué;e of
things that [ would lixe'tp‘folloé béck én, L'CEied
t§ brief this caée'éxﬁensively. I dbuid'lixé ;o;’
reéyond to Jjust aiééugle ot. thin;s tnat are in tue
reply briei filed Uy.mr;.milLs. |

| TnE~QQJ3T: .Ail.rigut.

nR. CRANWELL: Your ionor, I would

Supreme'Cohrt said in Jawes v, Jané the reéson for
tie grénting ot.sove;eign imonunity are ero&ing away
all the time.

As soéietynchahges -- we found that
it is chanyinyg -- and [ think that in Iight of the
tactual circumstances in this case it is an
egyuitable situation, as tar as the‘plaintitt’s
concgrned,maud would ue-a severe injustice 1f the

cipresswvay Qere allowed to cloak itselft with tne
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snleld ot sovereiyn imugn{ty.
Tue tnree <criteria as indicatedvxot

‘the agyency of ;he'stéte, xdur ddnor,'and'tnere's nu
yuestion cﬁat there's no.law in virginia. In'nis‘
‘reply orief sr. miils pointed out several times tngt
I cited no Vifginia law on the point, for é&aﬁPIE.
in‘talking.about the lack of state funds. He said
that I cite@ ﬁne Mofris case which does not Stand 
for'the‘principle=that the Supreme cOurt=6f‘v1rginia
nas said that fhe.sﬁield of éovereign fnnuaity is
Jone if taere is no staﬁe tunds'involvéd in tne
state ajency. | |

| rour.uono:, I.g;ant'that -- [ didg ﬁpt
say in the urieﬁrﬁnat tne qaée was an eéyxiciﬁ on |
point statewent ot tnat. ILf the éourt,will.tecall;
1 saidrinat if you réad‘tﬁe dofris Q. tJnnei
vistrict ;ase in éonJunétion wifhrwhaﬁ the autnority_
throughout the United States is, ehe indication is.
thét the supreme Cou;f is in the wain vein of what
the law is.and throughout the Jnited States is and
that there's no state»tunds involved, tnere's.no
tnreat'to the state'Treaéury and that is to éay ﬁhat
you are ,oing to faid tne taxpayers' tunds vased on
the old theory of common law tunat risk snould bLe

spread amony everybLody. : 1ﬁ¥7
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dut if ,ou read that case, the
inescapable_concldsion to ve drawn frow tnat case is
that the supreme Court is in'tune‘gitn‘uhat_the
maJority thinsing-oL the Jnited sﬁates is vecause
tney,.altnougu it could ﬁe éoﬁstfued to we Dicta,
eney ane stated very ﬁlatly in tﬁe gorti; case ;nat
there wefe no state tunds, that tneté,was no
Jeopardy of state Lunds in £hat'case.

Now, the law is absolutely clear

‘throughout the United states. and [ will goint out

in the_reply.urief that they.did not resyondito whéf
the.case law is througnoht thhe United States with
respect ﬁo piércing of the shield ofisqvereign
imouaity when no.state Eunds'arerid;olved.

éour Honor, the cases .are classicai.
iéq 4o tnrouyh the CentennigL~uigest aad you can
£find them rignt'on soint in wost of the
Jurisdictibns thtougnoat'tﬁe Jnited states. ajain,

as I say, wy point .is to make sure that what he says

in his reply wrief is correct, ‘rhere's absoluwtely

no case on point in vi;ginia. tnis is a unigue case,
uﬁt morris ;. Tunnel vistrict

indicates to @e that virginia is in the plane-witnt

what the law thfoughout the Jnited States is and,

obviously, the detendant hasn't taken issue with
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“tnat point, tmnat is the law througbout the uniteg

btates.

The oﬁher point tnat concerns we 1w
the resgonse to the argjument avout internal .
improvewments and they séem to take the tac; tﬁaﬁ
anytning tﬁat the state wants to do is, in fact, a
state runction and can ué dpné; and they 5a§ tnat «
ro;l Wwoad isva lesessaly guﬁlicknunctxon.

wé;x;,;Ouraoqo?, 1 don't know oL ény
evidence or anythiny in this case tnat indicates to
tne Court tnat the construction of ﬁuat.rc;l Road
out there was a necéﬁsary ;qblicutunction. 1t is

garalle;éd on all sides vy higyaways tnat have uveen

'paid for Ly the taxpayers,

-Now, to follow-up on that, let .me

‘give the Court a scenario of what the puwnlic

function of the dighway Departuwent is with respect

to wmaintaining the nijbhway. your donor, they

cbnduct eAfensive neazfngs every year turoughoutlthe;
staté in eacu higﬂﬂd& district and listen co its
citizens, tney‘l;sten'to local yoverning voaies and
to everynvody as to what tné need tor tane public
nighway syStem is in that dte;. unay?'

hen taey look at the ftunds that are

availtavle and on a priority vasis then tney

W A
A
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did not come to the General asseubly and say, “uet

time you issue ponds you're raising private capitsal
y 9 prf P

bonds or énything else -- you yo tarouyh what they

construct thé highways to wmeet the puvlic needs.
Your Honor, thisACOnstcuction is paid for throuun
the gasqline tax;j wa, let's stop and cowme wWECK yld
tane a ioox‘at now this gféJect is determined as to
whether it will or will not e constructed. '#nat,dp
you ud? |

| rnis'is not constructed with ﬁ;ghwa}

funds. 'Vvvd and T, 45 part ot tueir pguvlic purpose,

us construct a'Nortolk-virgiﬂia deacn.ﬂighway;“
Authority was graﬁﬂed to,cdnstruct that highway
without any substantial discussibn as to public need
or aﬁythiﬁg; | |

| But d§ yog know what the mé;or
criterié{or ;he'major puiposé of ;hat higthway was?
i réiterate,to yﬁu it wasé}t_the public need. Thne

reason or the major criteria was the»tact‘;hat'any'

to do a project.
¥ow, the only way you can raise
ponds -- and the process that you 4o turouypn in

issuing bLonds, whether industrial reveinue, state

call an Economic teasivility study, to determime if,

In fact, the project will generate enough revenue to
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attract investors wio #ill put up the private
capital.

when this project out nere --.} don't

care what the public need would have béen, had tngy,

not been able to convince private investors that

there was an ecénomically.viaule project .through

their Efeasibility study that was dJdone, thnere would

‘nave veen no funds at all raised and it wouldn't

have been uoqstructea. .60 it wasﬁ;: constructed out
of public need'and guu;ic'gd:pose. 1t was
cogstruét;d‘and.structuréd oecadée.grivaﬁe éagital
wa§ qi;ling to pdt uQ tue'monéy in ordef to funu the
coﬁatfﬁction of this projecet.

| - NOow, tqat_is ﬁhe-only'way it can be~
done bécauée; !ou; uoﬁor, again, théy talxed,dbout
internal imyrovemehts and said it was avsurd ﬁé sgy.
oridges and foll k&ads wéte puuiic improveﬁents_a%
par£ of thé.hignwa} sysﬁeh,'that Toll Réadé'wereﬁ't.

‘ four donor, they talk abéut ﬁhe

incoﬁsistehcy with m}<citing of the darrison éase
anu-almdnd ve. Gllmer. four aonor, those cases cite
vefy e4plicitly that the state is not to be,iuvoléeu

in 1nternal improvements, those that are of the

. commerce Kind.

Sure they said in the cases you can
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build colleye duildings and you can build tie state

capitol, you can vulld ofzice‘oaildings_foi
legyislature. 'Those aré a1l internal impioyeueuts.
outtif 7ou read tnose cases, the type ofjpetsopdl
iuprovewents that ate prohivited vy the coﬁstitu;ion
are tnose tuat deal with commerce and théy cite
canals and turnpikes right_in titere. Absoluteiy.
Tuere's_ﬁo question tnat ib that case it says the
kind of inﬁernal Impfovemgnts'tnat are prohioited by
the constigution'are caﬁals and turnpikeﬁ; powe;. 
geﬁeration tacilities. Som;‘other things that they
talk about, ” 7 |

Qut ﬁhe'gqint that [ make to you is
that this is yenerated byprivate capital, iﬁ is a
private groject. inere are'noAstate tunds.involved
in there. 1t i§ a seLﬁ-sustainéd project. The
woney nas‘gut Up vy priVaté investors to wouild it.
rney a?e being paid back out of tunds cuarged for
private users of tuét. ﬁé, as a private individuai,
f-use it wnen [ come'to the dedch. 3ut it is not
public ju naﬁure and it is not an essential public
Eunctiop.

And-if you loox at the constitution
and you lo;k at the case law, the state 4ot .into a

lot of trouble years ajo vy p:lf.'?e 4ing its faith and
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credit anu putting aonay ug'to tunu tnese kKiaa 6;
gtq;ects,;’rney had a cvonstitutional conference wack
in 1lYUu2 and yeOpie said, “uey,.it's time we ggit
turohihg tne.tax dollars away and we're going to

quit this kind of stuff in the future." That's what

‘they did. Tnat‘s'ﬁhf the leyislature went through

to divorce the financial responsipbility of this

'prOJect'trom the state.  All th2 state isrpettorming

as a clerk tunction over there.
Your tidomnor, the other response tnat 1
wanted to maxe with respect to what they talked

apout was the fact that the liavility insurance

coveraye on this, they s&em to tihink tnat pecause

the grivateuinsurance collpgany pays their tees to
detend these suits that that sowme way should have

soine impact on this éase and should jJjustify tae

.optaininy of liabitity insurance. That's not true,

Your .lonor.

Ajain, I'll come back and say as [
said betére,.it's a Ltivate'ptOJect.' Ik you look at
the trust indenture, the oond indenture, énu tne
coummitments on the purchase ot tae uoﬁd, all
mandate they maintaia insurance and it's not to

cover tne state, it's to cover theﬁé\:ate 1nvestors

to insure that they nave no loss,

...... | .9
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WHow, [ would say to you that it's the.
loss we're concefned about nere and protecting tne
state néving jn#uraﬂee is'tor payinyg pri§ate
attorneys, then { tuink we neced ;o anolish the
Attorney ueneral's oftice. I xnow what the Attorney
seneral's wudyet is, 'i KnNow tlow wmany they've g;t on
the staff up there and tgey've 4ot plenty ot peoé;é.
.L‘uave iiled suits ajainst otner state agencies'dnd-

. nad to opp&se the Aﬁtorhey Genéral's o;ﬁice ;efore-

| 5@; it's a uniyue situation I tin@

wyself with ple#ding that it is a state, the state
is defending it, yet ve‘Qé.gét attorneysAbeingrpaid.
Then they.turn around aﬁd say that as a
jusgificatioh'fof upying :he‘fnsuranée-isbtb éovef'
those xkind of clai.:ns.~ If:that's a Justiiiéation'--
és.t said in ay brigt --~if tnat?s the justification
Jou want to look at then [ say to you to aeny thé
consuming.yubiic the rijht to'pfoceed against'them

- £Oor negligénce:wnan, in fact, tnat every dollar tnén
the consuwming gublic.yays yoes, in etfect, to pay
gartkof the liavility ilansurance prewium and is, in
eﬁtéct, reduces the amount to émortige the pond aﬁd
extends the life of the pay-oit out tihere, it's
unﬁqir tor’the consuming public for tnat to RAygén,

then to De avle to say, "You pay tor tne insurance.

1‘74
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You'll continue to pay longer ror tnis Toll soad
vecause you gave to Qay insurance prewiuas, wat il

yoh yet nurt out tnere you can’'t sue Ltne State cvai

. thougn they've gyot insurance cvoveragye and you paia

for it with your quurters out there.”

I'nat's what they've said to us and i-

.that's just not what the léw is. The law is what

makes you teel yood inm your tummy. And { tell all
‘the youny iawyers that come into my firwm, “ahen YQu_

Jet to thinkiny about what the law is, you listen to

- ydur nead,~butffeel down‘here.tirst vecause ;nat‘s

usuédlly wihat Eells you what's real;y Eaif_and‘-
yhat's‘equicaule;*

| L.éome wavk aAu tne last taing I wanﬁ
to tdlK.dDOut is James‘v.:dune, aind tneir nanging_
theitruat on this. Your honor, tneréis ausoiute;y

no magnitude or vtate interest in tnis project witn:

" respect to'any uiscretionary Lunction.

ilow, tne State interest,ip this
project is what? I.don’t know what the State
interest is. rhey've yot l; projects that nave veen
funded. - Tney're timited. certainly tne State
interest is not to.make tnis‘a.part of an overall

nigyhway a‘y'stem. L uon't tninuk tnat’'s the iantent at

“aal. Becduse it you uld, then tidese Toll woads
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4ould Le all over tne state of Vir,iuia; all over
the btate éi virginié. Tﬁat's where they'd ve.
dut tﬂat‘s not the State iﬁtergst,

The state interest in tnls project is very m;uimal,
it éﬁ all, It way ve a convenieuce to ﬁne gubiic;
may ve ¢ convenience to tne public. it 15 narrow
and specvicic, |

| dirat nas wveen uoile out asre cannot
todaf :dis Qa,‘ue gone au,Qnere else:in the State
until tnere is leyislative approval ot suca.eréject.
sownere. it's not a part of the iﬁitial pfeliminark
4rant of vorrowers. -Tue State Jelejyated all that
diécfetion.to‘the ilighway Department. Tne}’
determihe'whete ﬁhe rcoté aré géini to ué located,
when they'are 4oiny to be funded and when theyAafe
;oiﬁg to bé constructe@.’-lt‘s not the iegislature
that does that, but.iﬁ is the feyislature tnat
decides where these special prOJects'wouid‘go.

But ayain, tuat 15 uerely a

;egislatibe tunction; £0. coue vaca to determine
whnere tunose projects are wvuilt you nave to unave
capital anu ;ou‘have to itave a private enterprisé
suventure. 50 what the Jawes v. Jane case Says is

the state wust have coupesling interest before we

 will yrant the employees sovereign immunity. You

176

N AT RSN AR LA TR




10

11

12

43

14

15 |

lo
17
i
1y
2u
21
22
23
24

25

Loox at tueir runction and it said tne type of
runctlion we'te tainitg auoﬁt éte thivse gunctions
yranted by tne cousticution udd uliaw wahdales duvag
tne ,enerql'xaa.

fout monor, even, even 1L 1 accept
the defendants contention.that it waé‘not a special
act that created the Jorfolk-viryinia beacn

Expressway but iIs part of a jeneral act,. it is so

iimited in its scope and nature that thare is no

broad e#erciée of discretionary fuhctiah §§
con?emplated.inJamgg Q. Jane that would dray witn
it the.cloék of sbvezeign immuuity; | o
| Your aonor, I Qould suumit_tq'yqu
tnat not.oﬂly'is not'duu'ahd.r ;urough-ité gntity o£,.
aottoiu—jirgin;a béacﬁ Bxptesswa}.uot entitled ﬁo |
sovereiyn immunzty; uﬁt ML, vgygden, hd wmatter how
macao diségétidn e exércised to tell‘nis.emglqyees
dhat.time to come to work out tnete; tnat the :State
tias no comgelling intérest.in that function tmat
would -- that woulq 6r siiould allow him to wrayp
themselves in that cloax of sovereiyn iqmunity. .Ahd
I would respectiully suggeét to tihe COQrt that we
suould ve allowed to procead and schedule this
sJatter for"Jury trial. rirank you, rfour Jonor.

THE Couris aAll riyat. .
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M. CxRAdwiELlL: I apologice tor wbeiny

lounyg~-winlueu.

raeg CcuovlT: Tnat's aii cigut, sust's
what we're_nere tpr.  lt's an<extreme1y‘in£erescing,
queétion. I've really =-- Qou Know, tnere's soue’
cases that you labor tnrough apd} you khow, Juét
part of tue Job} but this has really cauyht my fancy.

It's an interestingy case. Okay. uvo they call you

Bob?

Ak, QILLS:‘ itobert.

 TuE éOJRT: Ukay, Rowert, 1°'1ll neat
trow you, |

MR, oILLS: Judye gusso, tnefg'is.
absoldtély‘notning ptiva;e'about tihe Hortolx-vicginia
seach Exéressway; That EBxpressway out tnere is
ownheu, operated, maintained,“and was constrﬁctgdby
the Staté dignﬁay'Co@mission.',It is'operéted:uy’the
virgyinia vepartment qf uigﬁways and Ttansgéttation.

I£ is'statfed Ly its employees. .All

the land that the E«spressway is built on was

| ad

acyuired in the nawe of the state. Certificates to
tnat effect were required to ve presented on the
completion of that project. setore that project

could be opened, the State had to ve assured of tne

fact titat all that land nad veen acyuired in the
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"construction of this facility was not vased on ;ny

public need and tnat it's not an essential

on.,

State lreasury funds are not involved in the

construction and operation and wmaintenance of this

- .. e eamee m e - ——— . . e v e .3}2"”

nane of the state and they'dere the dwne;s ot thaﬁ
facility.

Tné ohly single element tnat [ c<ai
see the plaintiffs can base such an asserﬁion.that‘
the,uortolk-vitginia deach Bipressway is ptivaté in
éuy reseegt is ﬁhe metndd.of tinancing with which
the leyislacture éhose to'build tﬁis particﬁléf
tacility.

Now, mr. Cranwell has said that the .

govetnmenta; tunction. I Erankly can not understand

where that asset;ion comes frowm or what it's based

The need was so compelliny thaﬁ the
legisléture, the General Assembly ot Virginié-itsélf,
passed an act sayiny, “we need a facilityrhete in
the yvidewater area ﬁhat will éonnéct'the ilnterstate
systems danuy 4ill service énis gatticular area.”

The facility was built to
accommnodate ueavy trattic. In L3277 alone it

accomodated over 26 million vehicles. Tt's ahead or

,
Pl

L.

sciledule 1n paying tor itselt. Now, they say the
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‘wfOoject, vut the tact ts taat tnat is siwply uot

true. State .freasury Lunds -- every singyle piece 6ﬁ
revenue ﬁhat comes ih, every yuarter tiiat cowesn ;u.
:roﬁ‘:nat sApressway is received into tne aﬁate |
Treasuky, a special fund tnat aas ueeh created

'
within tne statg'Treasury. And in order for any

funds to be disvursed from that, there needed to be

warrants issued oy the state cowmtroller to the state

, Ttéasqrer authoriziny him to disourse those Eunds in
e .

a yiven way. A certain portion ot the funds go to

redeem the bonds. A certain part of it yoes to .

operate the Expressway.

dut the sState also allocates funds

and nas done so0 since tuns day that project was

opened. Tne State uignuay_commisaion has resolved

and aade this reébldtion public as assurance to.tne
ﬁraveling public that they Qill spend highway:funds
to wake sure that Eacility is oyerated’and. o
maintained in aéco?dance Qith all tae othér State
ﬂighway tacitities around the state.

state nigyhway vehicles are used.

State aighway employees are used to wake sure that

.this project operates in a wanner comimensurate witn

all the otner sState diyiaway ftacilities. How, the

plaintiffs in tnese cases keep wringing up the
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morfis case and ['ve discussed that case at lenygth
in my.btiefs.' I don't think it applies to this case
situation and I think any reasonéble readiny of that
casé yili reveal that it does not. .MOrris.was a
case in ﬁhe naﬁure of imminent doméin brougyht by a
woitan who.had some land'daﬁaged durinyg the -
construction of the Elizaveth River Tunnel.

Tne state atfirmed -- or the State
Supréme Court rather -- said véry clearly within
that.dase and yuoted casés‘that‘s;y the Qame tﬁing
that the State is'nog suaaole in Court. Biizabetﬁ
river Tunnel Distriﬁt is not suaule_in\Court{ They
cah't'be sueé‘that;way. | |

Tneyrsaid.if tnis were a suit in tort
they could not hear the claim, Sﬁt'since it was
based on the constitu#ianal'prohibition agyainst ‘the
éakipg of prﬁgerty ﬁof State 9urpoées without‘aus:'
co.ipensation, ﬁhen they couid pdy this wowan for the
damage to her land.  dut that's u&t ﬁhe situation in
any of these cases. Hone of tnes2 cases involve
imminent dowmain.

raey used that case, 1 tin}.nx,

primarily for the proposition tnat unless state -

funds -- state Yreasury funds -- are directly

involved in any adverse judyment, that sovereiyn
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imﬁunity doesh't apply. That's transkly not what tne
case says. .;ue case says thaﬁ unless state tunds
are invoi;ed venue pkovisions aeylicable to where
the suit van be ovrougyht do not apply.

In'tuis case they were talking agout
the diizabeth xivef rTunnel uniéu at that tiwme was.é
séparate ptivaté cowmission tnat had all taese
powers that had,beeh granted in éhis case to the

State itiynway Commission by imminent dowmain and, you

' know, be able to disburse revenue and so on.

Aﬁd'qurck refereace to that cgseuwiil_
reveal that that's}exactIQ what tﬁey say about it.
ft's in abgut the last page éfthe case. Vety‘é{ea:;
It can't be used as.autuqrit}‘ﬁor»tne~£actEﬁat

unless sState rreasury funds are involved sovereijn

immunity daoes not»apply; "put that's not realiliy

important to the dJdecision here because State

Treasury ftunds are invoived.

All tné funds we are talaiﬁé about“
are State ‘freasury fhnds."rnex are received into
and diéoursgd trom tﬁe State Treasury funds, the
ones thaﬁ come from the revenue and ones that come‘
from the State yasoline tax w#nich sr. Cranwell is so

concerned -about, 1They are used to maintain the

txpressway also.
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virtually every case that the

plaintitts nave cited in tneir briefs as autnority

tor tne.pzbyosition that the Jtate and state dlolivay
faciiitie5~can be sueéinhtoct; all of thew have
exylicit.lgnguage in- them to ghe contrary.

Then with régard to thiérincefhal

improvement pronivition that the state Constitution

contains in Article ‘10, Section lu, that's an old

prb?ision tnat was in tue scate; kind of cauwe into
thé State'COAsti;ution way baék. Lt has everyhniﬁg
to do withAtpe way these pfogects were Einanced. It
Quts rigid limitgtions on the'amount of debt the
State can dquire for certain reasons..

| uut'the'simglé tact‘is that the state
QE virginia is not prohibited ftéh buildihg internai
iﬁprovements. ‘And the States  in the céses‘that deal
with that fact say clearly that_no one would
seriously cdntend that this is the fact;. ﬁe
wouldn't have any public uuildings; we ﬁouldn't
have any public.hignhéys. all tnese‘tnﬁngs are
woriks of inﬁernal improvement,

lne case law has been cltear that tanat

distinction is not iwmgportant. ‘Tney said in Qarrison
that the o>tate could constrﬁct port tacilities and

tne state 47 since then port facilities, hospitals,
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schooils =-- all of these tinlags nave veen constructea

operation and waintenance and control ot the

the usampton «oads dridye runnei and the dorlols-viryging

seach Lipressway, whicn dre two ot the yreatest

Oy the state. rThey are Jorss ok internal
improvement and the state can not.-; they are all
essential govetnmentél tunctions and the uﬁate
capnotizﬁnction Qituout then.

&ow, mr. Cranwell nas séiu Ehat tne

state really has no leyitimate interest in tne

virginia ddrtoxurVirginia.sgach Edpressway. L don't
Jnderstand how he can Qay that. |

| It's tkﬁe'it is paralleled on all
sides by other‘highways, put none of them could
accomodate the'flgw of tratfic tha;-this particuiar
facility ceceives. L'thiﬁk that all of us teéidénts

of the Tidewater érea‘ate aware that were it not Eof.

ftactors in tne tremendous exyénsion in the ridewater
area in the Qast lb. 15 yéats, 29 yearé.

'HE COU«&: Mr. .Cranwell is frow
nroanoke so pe never dtéve from Viryinia seach to
Nortolk to work in the morhing vefore ﬁhe LAPLressway
came alony.

- Mk. MmILLS: No, sir, but 1'm sure it

he had to =-
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mRe THRadwolbL? L' irom'ra4eke11
County.

N . ﬂiLLS:V All those roauas are ireu.'

FHE CUJRT: - fhat --

. m[LLS: I do nbt know why the
state leyislature chosé this yérticular method éf
tinancing for ﬁﬁe construction of this facility.
Mr.Ccaﬂwéll‘as a membder of that Auyust body is
brobably‘oetter yualified to.ansﬁer that ggestioa
than I am.

PHE COURT: “There's one polnt -- [

-hate to ianterrtupt you becahse‘it,uight interrupt

you{ train of thouyht =- [ don't rewewber whetner

you addressed it in the reply brief or not. How

about nis point avout this being a turnpike in that

‘the state was prohibited -- as 1 rewmewmber -- was

prohivited from constructing turnpines?
"MR. MLILLS: There is no explicit
provisibn anywhere in the 5tate Constitution or

anywhere else that the State is prohibited trom

~constructing turnpikes. and the case law has been

.

clear on that point. I think what “Wr. Cranwell is
reterring to is sowme victa trow a case that wmentions
turnpisnes alony with worhs ot internal iwmprovewent.

I can't recall exactly. Caft you tell we witat case
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that was?

mte UHANWOLLS 1€3. Tuat’s tua

4aCll 40N Cdae,

THE CuJri: falks awoub turnpikes and

K. CKANWELL:. The Juote's on eaqe.17
éf the ovriet. aottom'bﬁ‘page 17.' says discussing
térms of ihternal improvewent, the Court hes said --.
;nd then the‘COUtt.étartquuoting. And using the

term and talking avout internal improvemeats in

Articlie 135 6E'£he Late Constitution wmust have

'presumed to be according to the established rules oL

consttuction, to have used tne term only in the

[

detinite sense and weaning tnat pnad attached to it

througnout tune nistory of tue state.

1 tnink what they séid tnere w¢s.Qnat
the constitutional doﬁvention-mgant Juen tnéy:put
internal iwmprovement in ﬁhe Couscitution is waat
everywody on a éOmmonly accepted vasis undetstodd
tnat to.mean. ' | |

[t's w2aning was thus dalineud aad
undgrstood'turougp the'législation of the sﬁa:e.and
tne Jdecision of tae Cuuit nas included reterence of

changyes of trade and comamerce and again they're

still talxing avout internal improvewents, such as

186




1V
11

12

13

14

16
17
ld
ly
29U

21

42

23
24

25

turnpikes, canals, raiiroad, teleyraph lines,
includingy wore recent years teleghone jines and
other walks of a like quasi_yublic character. I
don;t‘ﬁnow now'you can e aﬁy more specific, yYour
nonor. | |

M. mILL3: Judge, van L pull that

case out so we can look at it?

Tie CUURL: Sure. [ diun't rewemwver.

I just got your reyiy briéﬁ, ;nat, couple of days

-ayo, and I read it very carefuly, but i diﬁn't

remember'whetner.ypu addreésed that point or not.
e raised SO'maﬁy of tnem. e did a gobd'jéb.
| MR MILLS:  le did. sure did., .
HR. CxANwELL:} Thank you, xout.uonor,..
maybe_;-raised‘too many. | N |
| T Cuurt: NO .
NK..MILLS:l some of them were very
creative,
AR. Cuauwnbhz fne guote is‘on Qage
l7,~your vriel, Robert.
iMte mILLS: Qell, I want to snow it
to the Judye in the bontgxt in which it"s guoted in
the case. . It's tne garrison case. I should aave_
Juoted it myself reallf. I think I did in sowe

places. But all througnh this case they are
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talking avout the restrittive prévibions of tne
virginia constitution tuat we are concerneu witn
section lob and Sectiqu lad.i

| They télktabout how the.State is
prohivited froam cbnstructing worxks. ot incé:nal
imngrovement. [ would airect the Judge's attention
to tnié language. “rhere is nothing in the history
of Sectiqn 185 to suygest that its ?urpose aas_;q:A

restrict or limit the state in the exercise of its

‘govérnmental functions. rrom the'origin of the

Cominonwealth, down to its yéesent ﬁime, it nas
cpns;rué;eu many workérof internél‘imptovement which
aré incidental and necessary to the gettormance.ofj
its'gévernﬁentél Euhctiohs.“"Andll woulu'suumiﬁ
tﬁere's nothing inore essential as a governmen;al
function ﬁﬁan providing”highways ﬁor.tne use ot‘
éitizeng and people that visit tne Commonwealth.
“Plainly eéch}of tuese is a 'wotx of

internal improvements'". They talk about state

capitols, Supreme Court library buildings, office

buildings, according torlitetal wmeaningys of this

word. .“Yet no one would setiously contenu that any

of these are within the constitutional prohipbpition.”
- I suvwmit there's no constitutional |

pronivition against chosing vond financing to ouild
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certain projects. It's just an alternative method.
rné state could have‘taxed everyone in a cert;in way
in order to contruct’this facility, out ratner'thaq
do that they cnose ﬁo'taé individual persons as they
went through the toll v00th ahd paid. |
They sold uonds} state revenue uohds
for tne cteati;n'of a state project. And how tﬁat
method ot Linanéing is relevant to thne issue.df
sovereiyn immuniiy, I can't undersﬁand. Not whéq
ﬁne tacility'itéeln has been éonstructed,_owugd,~
Operatéd, maintained by the sState nighway CO@mission.
TheVStéte uighway cOﬁmissibn'cnose tp puild it witﬁ
funds they had acquiréd in a cértéin way.‘ Analx-'i
can't'sée'that - thé‘impqrténce.of tnatjdecisibd tﬁﬂ
whether or not it enjoys sovereiyn immunity. flgis a
sﬁate facility tnat we all use, owned, opérated -
PHE COURT: Wnat were you gofng éq
say? 4 | | - |

at. CRANveLL: in order not to lose.

‘the retined point I thing we ouyht to bLe talkingy

avgout tais moknihg, Ilwoﬁld line to say-ne is

quofxng eLtensively Ltrowm the Harrison v. vay and [
concede that the Harrison case does say there aré
cert;in yovernmental ftunctions that are not | '

restricted oy the internal improvements prohibition
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in tahe COns;i;ution.

fne case says it and ‘it outlines
taose guings and he ;uoted thew ang L'11l 4uote Luduw
tor }ou Q,Qin if you Qre talking gQaQt ~= they tCalk
abou; Court uuilﬁings,‘cblxege roomws, colleye
dqormitories and tnoée aind ot toings,. oqt.in that
same éase -= in tnat same case, in darrison =-- they
cowe DACA and say -- and tney are talning aoout tne
de;iﬁition‘bf internai improvemnents now and ﬁneyTSAQ

tnat that definition has reference to the channels

of trade and comwerce, the channels of trade and.

éomme:ce.' Tnoge ate'thé key words. SuCh'ds'
tucnpikes and canals and railroads.

Qow,_what L.uﬁderstanu'the uerriéon
case says is exdétly what ite 5ays it sa)s,>are
éértain 1dcergal imgrovemencg that no one woulu aver
contemgla;eléha; tne 3uvérnmeﬁt #Ooulid we restricteu,
wvecause 1i you dJdid -- it the state ok virginia
couldn't construct oftice bulidings, tuey coulun't
carr).on their iunction.

But to icap Lroy tnat and to say tnat
the uignway Vepartwment is an ajency of the state,
can't carry on its zquqtions unless it constructs
roll woads is absolutely auvsurd and that is

absolutely prohibited by the constitution w2cause,
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Lline ne said, you run AG.Mllllon cars thrgugn tnere,
tné cust uviL Laat Is astrtonowical.

Azou way spend as uuch as tgye wisddon
sollars constrgcting an qifice vuilding., wmayve tae
state can wvear those hind ot lossés, put vack in
1902 thy tound out the state was losing its reaf
end . in 511 those canals andAall those.tu:npikes and
said, “ue;, wa 4ot to stop ﬁuat.“r fnat is‘the.exact
reason that we are not involved.in ﬁue State in this
prOJect.oﬁt‘here. |

Yet == and L.Qould“agree witn him -~
there are certdin internaluimytovements'tuat.l don't
tninx tue uédstiﬁucion Qrouiuits and the.ca§e law
nhds saiag it aﬁd dacrcison v. Qay'supgotts tnaﬁ
contention, “Lt yoes on to say there are certain
inﬁernal imgrovementsrsuch as turnpikes and canals

that the 5tate can't participate in. And 1 think

‘that tnat's -- ['ve.already said it. [ think tue

p§int needn't bLe érgued‘and I apolojize for atyuiﬂg;
Il dian't want to losé'it while we were tanere.

P COIRT:  amnat's all right,

MK, miLLs:  ihe darris;n case

eiplicitly ugnolds various other decisions or tune

State suprepne court in talaing about the elizaveth

wiver Tunnei.
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facility. The Hampton Roads Bridye 7Tunnel is a toll

and a turnpike, a roll soad?

" the Norfolk-vitginia'ueach Expressway not an

L. e —— et e e 4 e ¢ ——— -‘-...A..-‘...—-._.- - ...-—:3@-—

The conétitutionél deciéion'ot
tinancinyg tiings throuyn oonds aund tolls nas ueeﬂ
litijated tnree, ﬁout, tive times.' l've.citea als
the céses, ﬂarrison‘v..uay,'nlmond agyainst Gi;mer..
Tnéy said this is not a Qonstitutiénal metnod'bf
financing. fou can‘t‘sell'bonas and pay for the
bonds ﬁroq tollé énd have that as a state facility.
It's notrpexmittéd. fne Suprewe Court says ﬁo, it is. .
It's an essehtial go#erhmental £function. |

. ihhe glizabeth River is a toll

facility. what is tihe distinction in sovereiyn
fmmunity wetween those faciliities wanich the Supreuwe.
Court has esplicitly heid not to pe sueable in tort --

what is the distinction vetween tnose facilities --

lf the Supreme Court oft Viryinia has
held the aampton doads dridye runnel to be an

essential link in the State Hiyhway System, why is

essential link in the sState udighway System?2 I jJust
don't see the distinction and I wish sr. Cranwell

would point that one out to we.

-

And with regard to the situation in

.

lYu2 when the supremne Court came up witihh this
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prohivition, and he says as mentlioned in some picta
in ﬁue cagé apout turnpikes, tnat was a differeﬁt
situati;n.‘ It was ail turned around, ‘YThe State was
investing its woney, lending its monay, to private
entities which consttucted’turnplkes and the State.
4as losingvmonéy when tnose,turﬁpixes went'under.
Th;y paved them with wood and every other xind.of_
thing.'

well, that®s not the situation nere..

.*he state is vorrowing wmoney from.people who are

willing to invest it in order to vuild this facility
for use by the state. It's not the same situation
at all that tne constitutional prohivition sas

desiyned to remedy. And that would be my reply to

that specitic point.

PHE CUURY: all right.

MR. CRANWELL: Do I tane it then you

.would concede its.a private function that tne

Staﬁe's carry on J4ith priéaﬁe fun;s?

MR. WlLuS: wo, no, not at all. I'm
saying tpe state nas owotaineu runds through a gyiven
method of ftinancing and there's notuning -- the state
is not»allowed.to ouligate gState rréasury funas for
tunds to pray back Lunds they have dorrowed, buﬁ L

don't see where that's relevant to our discussion
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here.

“mite CHANwWELLS rne reason [ tnink
it's felevant nere as to whether or not it's a
ytivaté tunction r-i ,' S |

ke mfLLS: what is Qri;ate about
pyroviding an Expré;sway'—-

MK. CRANAELL: Wwnat's private about
Piedwont Airline pgoviding a public transéortation
system? .Are.you sgying td we that you'think
piedmont -- becauéepiedméné is perforuing an
essential function of transporting peOpie --

mR. Ml1LLS: Tue State has never deen
in the vusiness df tranSydrting people by'air hroﬁ.
one plaée to another. |

M. CRAN%QLL: rThere may come a‘time
when we would. |
| run'cpdaT:' I think we have prewvably
esplored thnat Qoiut; ‘Tnat was the one that gyot
y'all oLE. hkowvert, did you wang to move on t;
sowmethiny else? |

Mk. rlfLLS: f{ would 1iké to éum up a
tew words aboﬁt Mr. Ujden and nhis situation and £

would line to talk about the James v.'Jane decision

~because [ tnink it's tavoraule to our point of view.

The James v, Jane case came out in June of this year.
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YHE COuxr: I wish tney ha§>di££arenu
names.

AR. MILLS: gard td say.auu ;du ggt‘
them vackwards. Hard to reﬁember. should have oveen
the two othe?'people invqlved in thatﬂéasé. Shoula
have used their nawmes.

PHE COURT: Yeah. Go ahead.

M. mILLS: In that case the Supreme

Court held thnat where doctors employed as salaried

.proiessors ot the University ot virgyinia medical

school when treating private patients, that tne

state hau a itiwited interest in the relatioashiyp
between dJoctor and patient, and it was not one they .
felt compelled to interfere in.

But in ‘the Jawes v. Jane case they

explicitly qgheld thé case of Lawhorne versus Harlan

‘which was another case ajainst the uUniversity

medical Sschool in whicﬁ the adﬁinistraﬁors'--

FdE COURY: hefe 4jranted immunity in
that case. ' ' : -

M. mMLLLS: Hiybt., dow, tnere's
avsolutely no dJdistinction, I tiiank, and it there is
one, L'd 1ixé to hear it troﬁ plaintitts? copnsel,
betQaen tﬁé_administrator of_a.tacility such és the
University of virginié mospital in exgercising
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diséretionary tunctioﬁs in the pertormance of tneir
duties and éhe $uperincendant of a largye state
uijhway project,

‘sotu peby;e are.-fkﬁotn oLficers are
réquited to eixercise a large amount ol discrétion,.
supervise.a large numbér oL employees, deal witﬁ'a'
1a?ge amounﬁ of funds; poth those that are

allocated vy tue 5tate'and poth those which were

received tarouyh their respective projects and

. facilities.

iAnd the State‘does have a comgéllingv

inﬁerest in seeing_thgt,the Noriglk-Vitginiatgeacp
ﬁngessyay as a State,highway is-édnad, Ogeratgd éh&
maintained properly. |

| "I can bhardly sée how tneir interest
can. wve any mﬁré'agute. They aave just as muéh_
ihterest in tnat tacility, it oot morg,‘as.iu any
oﬁnet dtate uigﬁway Lacility thnat's ueen cﬁnsttucted.
Lgahorhe v. darlan is a cése tuatfs directly §n'
point witih our situation here -- with'mr. Oyuen's

situation =-- a5 the Superintendent of a larye

‘hiyhway project. ‘e has toll. tarers he's

responsible for. He has eguipment he's responsible
for. iHe has 26 wmillion dollars a year in revenues --

not 26 million -~ over six million dollars a year in
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revenue that he's responsivle for,

de's an eaployee tnat uses, every day,
discretionary tunctiéns, and tne t,yé.of euplo,ee,
Jusé‘as the admini;tfatqr in the hospital --
aduinistrators in the ﬂatlén case =- that's entitled
to a yrant of sovereiyn imdpnity. Jde's an upper

level employee of the State Department of Highways

" and Transportation.

And just a few words avout the
sovereign iwmwunity doctrine and its application

tntoughdut the nation. [ tnink ir there's any

.second point that wignt wve in tavor ot plaincittks ia

this case 1s tihe ract that sovereiyn imwunity

docttiné nas oeen'aurogaieu by sStatute in a numbér.
of otuer jurisdictions and that the imuwunity
doétrine in general has undefgone éqostahtial
modificatioh in.tn; vast few yeats.f

| ’I'm not'sﬁre tnat's a good.treod. a
tcend we want to contiﬁue with, cé:tainly.not‘a

-

trend that the State of viryinia has dJecided to jo

witn. Aall across the country we seec municipalities,

school systems, vusinesses, projects of various
tyves, literally sued out of existence pecause they’
no longyer Thave imuwunity protection in certain areas.

I can lLoresee a situation when imamunity no
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iongér exists in any ;esgect. That's alawost
apocalyptic. I think it would cause é strangylehola
on the auilityrof the state to-fdnécion'add gb act -~
the State Eunction'through its ewployeas and its
enployees woﬁld.cerﬁaiuly UeAimyeded by the fact
that they would'ue pehupiarily Liaﬁla for.ﬁneir'acts
in various cgyacities and in the ye;totmaﬁce of
tneir Jduties. |

I could sece uo~ that would nave a
_Very seriou§ etfect and would have Gety serious
value as precedent and could be very detrimental to
the Commonwealth ot viryinia and the way it conducts
its affairs and its ability to groviue'esseutial
governmantal services and facilities to citizens.

Tﬂd COURT: low long'have yo§ veen -
practiging? | .

MR, wlLuS: about eiQnt months.

THE Codni: We've cowme a 1ong:way in

a snort tiame,
(Furtiner discussion uneld ottt the record.)
T CoUre: all rigne., [*'11 give wr.

stallinygs 'and Mr. Cranwell one uore crack to just

respond at what ar. mills has Just said.
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‘expended funds for the construction and wmaintenance

M4

rld. STALLLAGS: ert's all [ want to
do, Judgye. ;,thann you Lor.tne urx?f opporcunity
1'u 3ding to‘taxe ue;e.- Judge, nr. millé was not
nere on nafcu the l4tn in_tnib.chamuér wiiere wea toqﬁ~
evx@ence in tais case. ae-uas‘citgd soine uaiters
walicn 1L wouid tenﬁer -

Tat COJAT: L'a sure you read tadat
trahscriét taouyn.

| ' md; miuLs:  res, I have.

Mile STALLINGSS 1 Qisn ﬁo tetesh.hjs

mémo;y.on the tfanscript. It was just wmy

understanding that the State freasury actually

of this hignway that is éontéary to tae evidéncé
which m;;:za;es stated where [ as&ed'niq'diregﬁly, “all
tiént;'sir. _Now, concerning thne paying of the: |
intezéét and chg ;etirément OL the vonds 5nd~the
ogétdting expenditurg oLt the tollvtoad, it's wmy
unaerstanding tuat tne toil road nas.ah Ogeratin;
wuayet souwmewhere arouna a million uollafs per.year{

L don't ano«s nHow sawiliar you are witn tnose tigyures.,"
uis answer, “lhat's close.” .“lsn;c it a tairc
statement that operating e«peuses are paid frow thne
revenues collected trom the toll roau?* “fhat is

correct,” 'so at this time tue Ccouwnonwealth ot

199

RS ] Y ) ‘.|.Q“'



1y

i1l

12

13-

14
15
16
17
1y

1y

20

21
22
23
24

45

virgyiania 4dnd the otate itedsury is hot receiving any
précceus Lrow Tne toll wwad?" ue salu, "HO."

| NOw, Che ;eccnd ar,duent is ;nc
ditterence of Mmr. vgden aand tue.grivéte hOSgitaI
administ:ator.' fne private nhospital auministrator
is paid wy the state. Wo qgeséion that out ‘0ot the

State Treasury, out of the general funds. Let's

find out wnere inc. ogden.-- wio nis employer is. I

assed biw, "wao is your émplOyer?" '“Virgiuia
vepartment of uig@ways.“

rde CJdnss fuere's no adaut.4
ruere's‘uo”uonut that Jn;ess tue uorto;R-vifginia
beaca Bxgtesséay is gtqnted immunlty, nie. Jgjden
doésnﬂc‘ggt it. I'mean, yduvsnéw, and 1t ﬁuey gyet
it, he dJdoesn't automaticaiiy Jet it. out there's no
douot that tnat's his:first nu;QLe in ord;r £§ gét
it tor‘-;‘ o

MR. STALLINGS: 1 think -- that's wy
poiqt, Judye. And we've talxe&.goout a lot of cases
in the Constitution.. we Jet uack to one bésic issue
of sovereiyn iwmmunity. voes it aﬁﬁgct’ihe state
rreasury? ﬂr; ugden'§ salary does not atrect tneA*
atate.rreaagr;, it's all krowm tolls. And tné roll
noa# itselr Qoe: not atliect tin= 5tatl rreasﬁr,, the

operation and wainteinduce is rrow tne toll reveaues
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and it atrects the uonunblgers.

And not'to velabor tne point ot
insurance, [ know the case law on'insurance says
insurance per sé does ﬁot waive sovéreign.immunity.
But I think we tind here the very oasis of -insurance.
ihe reason_werhave iﬁsurance in tuhis cése is beéé@se'
we do have private vondholders who have to b;
ptotectéd.

71: we were wdrrfingauouﬁlprotectipg
tneistate 1“reasuretr, then the heck Qitn insﬁ(ance
because we Jon't'nee; it vecause we've gbt the
shield of soVereign iQmunzty. 301 they don't naQe
it here and that's the very teason it‘s_required

frow the vond indewnity ayreement, there will be

~insurance.

de said théy sold tie Qonds. ‘Wot.
true. The State did not sell the bondé. Theyheveu
went so Lar as to get a private stock cﬁmpany to
sell the vonas. You qidn{t Ltind agy State employees
out wanyiny on doors. It was turned over to a
plfivate Coupany and they sbld toe uouds.;

Tue State; ds dr. Cranwell goihted
out, is werely a vierk and tnat alone.. Certainty
wasging 9t  yuacters throuyh the state Irceasury Jdoes

not entitie thewm to tue CLloak oL sovereiyn iwmunity.
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Tﬁeir Lunds are never co-minyled. Tneir Lunds ace
nevert expenueﬁ on tails éCOJECt. ana L thiuk tuat is
cué vasic issue ok save;eign.immunit;. 'rth isrugat
we are uere on- today. State funus.

Now, he maxes a point in anis vriet --

and that is the last matter [ want to argue - on’

paye 13 of his wvrief, e aryues it is obvious that

every adverse judyment will reuuce tue fuads

available to redeem tne reveanue pvonas. And every

single'délay in redewgtion‘ot tire vonds will
penalize,the indiQiduai - key word here, indivi#ual}
tazpayers ;- whé.coﬁtinue to gay‘thetplls, sowe ot B
them daily, Lor tue use 6£ tae.xacilft/;

.iout uonér, téxpayers gon't pay tﬂdt;
fine people who use ﬁnat toll toad pay tnat.- mr.
Cranwell is a ta;payét'in tue,Commouaeéyth ok
Vitgiuia;: ue does not rgceive‘tﬁe benetit ot ;nét
rbll road. You and.;ldo becauée ve ttavél it, ovut
only as individuals who gyet on it and pay ouf : “»
Jquarter, ot as taxpéyers Decause our hgx dollats'do
net go to that Toll Roéd. Jur «Juarters out of ‘our

poCrets, out our tax Jollars don't. 3o tne

‘taxpayers are not receiving @ venerit from the use

o:.tnat toll roade.

Tue people would aave to [1§ht
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viryinia ueacn.bouleVdrd to j;et into NprLolg anq
they'te individuals. And to try to lump thew in
tneir arguheht anﬁ séy taxpayers 1is tne very core of
this case.it's'not so. Lt that's the case, tuen jo
vack to thé airline case. I’m.aftaxpayér,.does tibat
wean I can not sue an éitline uecauge 1'w a taxpayer?
No, L'm a.yfivate individual who uses that Toll Roaa
and that Qistiuguisnes we trow ac. Cranweli in
Roanoke who'does notf

Tde cuduwgr nl. c:anuel;;

ﬂu.'caamwBLL: four donor,.JuSt a
cﬁuple snbr: points, mr., unills @akes a Qoint Cha£~
thé funds afé paid.into the State Tféésury and paid
out by warrants on the Stétearreasury and-tnérenoge
they are‘state'funds. 1f that is trué, tuean every
bit of tunds tuat‘ié vaid into Crtanwell, rlora,
belbe « bBarbe esc:ow.accoupt and éarma:xed énd'gaiu

out at the spetial direction ot our clients are our

tunds. But you and I anow that's not true. ‘hose,

are tunds tphat L'm ué;din; in trugc‘and are in an
escrow account’ and tﬁey.dxe disbursad at the
direction ot wy client. And in efrect L'w nolding
someone elilses funds.

Nowhere in the law -=- and [*‘ve cited

each one ot the.code sections -- nowhere in the ltaw

203




7

10

11

12

14

15

16

17

18

1Y

20

21

22

23

24

25

b ' et ud

does‘it s5ay tnese uecome‘stdte Treasury ftands. [t
s5ays tunese Lunds snall be pald into the ataté
rreasury. ‘here is a kine.dist;uction there,

Your aonor, 8 5ubmitlit says tanat
they are paid into the treasury iuto a special fund.

[t doesn't say they are paid into the yeneral

'treasury, it says that they are paid into a special

fund. S0 just because they are paid into that

special fund, the State Treasury doesn't make them

'state freasury funds.

" Your uaonor, trederal. tort clajiws acts
hasn't crippled the tederal jovernament, It's still

operatiny. L don't tnink it would ve one bit ot

.ditterence ii we abolish sovereiyn fumunity. I

don't thiﬁ&~all.the State jovernments or local
Jyovernuwents would cowme to a screecning halt. Aé.
says =-- |
| Thde Codwl: I don't knou.'.Tna£~may
be_the‘zeasoq we're always operating in tne red.
Have veen as long as wy memory.
.QR. CRANWELL: _wéll, he says tnaE --
THE CoURrY: 1 nope tie state of
Virgyinia never gets to the vottom. [ yuess the
federal yovernment is the onl; thing in tne worid

that can operate in tone red like they do.
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MR ngJWELL: rederal yovernaent's a
unigue ‘animal. It's not the rederal claim tort act
that's yot ﬁhem opeféting in the red.

TIUuE CUJRr:s [ was just oeiny
fd;étidus.

M. CHRANWELL: ue says ihat they're
state euployees, ﬁhey arengaid vy the_séate, tihey
dfive State éars and all tﬁat_stuff out there. !ouF
uohor,_i‘don't‘have ény real Qeinus Qroblem.witn

that. +tne only question I put vack to the Court,

.are ptate emaldyees entitlea to Soveteign imnunity?

;f they were, vbd and T employees, under 33.1

Cnapter 1, Articles l-15, you wouldn't have me here.

wnat I'n sayiﬁg_tq you is that
Qovereign immunity is not ;ike a tattoé(ybu have on
&our arme. ,‘¥ou don't carry it everywhere with you.
It's not like.the qld'uixes you used to picx'ué and
carry érOQnd, occasionally yod can lay it Aoﬁn
énd/or oécésionally ;ome Juy doesn't get oné when
tney aré handing out the hardware. what ['uw saying
is yoﬁ -; evéh if.tuese vYeople are State emyio}ees
out here as he said, they naveﬁ't been issu=d Ehat
shield. Two'reasons; nuwver one, there's no State
funds out’therg 50 they shouldn't be entitled to it
period.
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seconuly, as said in Jawes v. Jane,
that's all cuanged. we're not lookiny at those

employees iﬁ.tney Jere the vassals of an elgnteenth

century warlord or sowething. <thne old feudal system

shen you run around enteotfiny people and ail that
xind of stuff. o

| - We've got a hew world ouF tnere.énd
what they said in James v, Jane is that we'té
ldoxing at a decision that doesn‘'t even control any
more. 'Matéér o£ fact, they said in that case almost
every Joo entails e&grci#e of sone decisign;

and I will Just taxe one .second and

read tne court ;ﬁe-quéstion.oecause é'think'thg}”are

estremely important. ~and whien you're taleng,about

‘the fype'of State otficlials and tyve of decision it

should carry toith, it says, “Certain state

ofticials and state employees muast of necessity

enjoy immunity in the pertormance of their duties.

- Ynese officers, inclusive of, but not limited to;

the Gofetnqr,'State officials, and judyes.®" And
listen, *They are reyguired by tne.COnstitution and
by 4eneral law to exércise vroad discretionary
powers often involving tne determination and
implementation'of state policy."

wow, AE sowabody will tell me-wnat'
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weal A, Ugd2n, hiring «d euployzes and telling thew
witat uimg to take up tne tolls out thefe hés to Jo
with determining state goiic,; as for example,'pue~
coastruction of a‘jtatewide cranSgottaﬁion éysteu or

implementing a Statewide transportation system,

~theﬁ, four uonor, [ Just wisreau James v. Jane., sut.

Iithink the 3upreme Court has said in tnat case,
yeah, there are certain times'to gianc‘immunity;.nd
otuers.

'I,just'thins tnat ‘tnose eMglo$ees out
tuere really, tour noﬁo%,.are'cdfrying on a special
;unctiod and it's,ceally'untottunate the sveaneral
Asseﬁuly cidn't set up a turn?xké commission vecause
Qe qﬁuldn't ve arguing all tﬁis} we would Know aé
nad alseparate entigy. 'Thé truth, in fact, is that
Vod and T was with preliminégy powers draah‘undet
Chapﬁer l, Chéytér 3, Article.s which tnis’is, and
tnat entity is carryiny on essential private |
Eunctions of conétructing a roll Road.

Aud -the Toll uoa&i in voui and 7
suoula not we encitled to sovereiyn iamunity anu
those employees sadould not ove uecau;e tnhey atén't.
carr,ing on any magnitudé ot discretion,
yarticulafij Jdeal aA. vgden, ae doesﬁ't even deciue,

for esaumple, discretion as to wsnat roads in tuis
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highway district gyet paveu. I aean he doesn't. even
esercise discretion of that waynitude.

Agyain, he does exercise discretion,

né tells these people who's goiug to work what snift

and those kinds of things, but that's the gxtent ot
his discretion and that's not ofvtde magnitude to be
involved in the implemeutétion and Jdetermination ot

State poliicy. . ue's not eatitled to otate -- I've

vbelabored the point anu L appreciate your hnedriny

it.
| .ma.'MILLS; can ngeSpon& very
specifically aﬁd‘uriefly?
rfHE éuunf: we cdn;gvon forevef and

I think see what the points are. 9vace ayain, I_wan;A
to saj in all seriousness, candor, that i think all.
of you oughtitobbe éommended on the amount of work.
you've done and the Juality of. your Qork ahd also
the yuality of yoﬁr briefs aand oral yresentatlon54

| dut we've all tangn a lot ot time on
tnis thing and [ think that it's a;casé-tndt
désetves‘a lot ot time because, as L say, first
vlush you would think it ws a narrow issue, but you
tello#s uavé doné}sucn a jJob of researcuaing taat
you've wvrouyit out a Lot'oi things that really wade

e think,
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Allu 1'v2 ueen tiiluwing avout tuls

N

'tuiug and l've oveen Studying it, listening to ya'll

caretully touay, ;nurl'qe 40t to 4o in one dJdirestian

or another. +1nat's for sure,.

and .- I think that aitter nearing the aryw

that I heard before, the teétimony that I heard

months ayo, studyinyg your briefs, studyiny your

authorities, therein, listeningy today, that the

prevailing way tne arjument seeas to dictate that I

‘rule tnat the Jorfolr=-virgyinia. veach gsapressway s

owned vy the sgdte and is enti;leq to sovereign
fwnunity and Jawes versus Jane -- [ tuins tnat mr.
mills nas dxstiﬁgﬁi$hed tuaﬁ‘one -= it tnat»hadlnot
coume alpng-fn selween wawhorne and this case;ftnére
wgulduﬂﬁ'oe too much ot a provlem, .

sut 1 tnink';uat the Lawhétne.casey;
tne'admiqstyétot of tﬁ&t hosyiial, and ﬁr.‘Ugden até
more.gatallel situatibns; Their Jdbs are more
parailel than some of those that were descfioed in
Jawes versus Jane. and if the auministrator of a
hospital lixé the‘University okt vitginié dospital is

entitied to iummunity, [ tnink that wmr. vguen as

 superintendent of this Eipress~ay is also. 8o, Jdr.

Mills, if you will prepure orders to tunat ellect
Carcying out tnose rulings and cvirculate tpeuw.
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Mil. miLLS: ry pleasure,

(whereugon, the hearingy

was concliuded.)
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CilTt ve vIGILNIA BEaCd, to wat:

L, varvara A. wmn. Jenxins} CSt, ', o
Notafl euﬁlic‘in'énd Lor tihe Commonwealth of
Vvirgyinia at'Large, do hereby.qettiﬁy tnat the
forggoing deyosition -was duly taken ana s+sorn to
velore me at the time add place in the.cdption
meutiopeu,-and tnat tae deposition is a ttué récord
of the testiman! giQen vy tne witgess. |
) § furtne;.certify that I am n?itner
aﬁtorney or counsel for, nor reléted'to‘dg employéd
vy, 2ny of thne parties to the action in shich tois
degosition’istaxen,_nor au i a relative oriemgléiee
oL any attorney of goﬁnsel emgioyeu vy tae y#tties
hereto, uor.am L Qinancially interested in the
_action.
IN AILNESS wiEKEUY I nave hereunto set aly

) ’
hand and affized wmy notarial seal this _/f7( day of

_..d’é@’_.__.__,' 19380.
o ZMM .(.d L—zdf _./41/ al__

parbara A. w. Jenkins, dNotary Puulic
- [ was coawissioned as watrvara ann salls

my tera Oof ottice exkpires Juite 29, 1lvdd.
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