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MOTION FOR JUDGEMENT
FOR
WROSGFUL DEATH

To the Honorable James F. Ingram, Judge
The plaintiff respectfully represents that :

1.

She was heretofore, on October 8, 1930, duly appointed
Administratrix of Estate of Albert Clinton Sutherland, deceased
in the Clerk's Office of Your Honor's Court.

2.

The deceased left three children as his only heirs at law,
namely, Charles Wade Sutherland, aged 21, Dennis i#all Sutherland,
aged 12, and Angela Ruth 3utherland, aged 9. He was not married
at the time of his death.

3

The said Albert Clinton Sutherland was wrongfully shot
to death by the defendant, Garland Shively, at the Country Diner,

on Route 38 CZast in Pittsylvania County, Virginia.
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The deceased was and had been a patron at the said Country
Diner at the time of his death and the said defendant Shively
was then and there an employee of the defendant, 2Rurns, owner

and operator of the said Country Diner.

5.

It was the duty of the said Burns to provide a safe
establishment for his customers but he knew or should have
known of defendant Shively's unstable propensities and Xnew
or should have known that defendant Shively kept a loaded gun
on the said Diner's premises, but the defendant 3urns never-
theless permitted the defendant Shively to keep said weapon
on his premises knowing or he should have known and realized
that defendant Shively kept the same for dangerous use and
which weapon did in fact inflict the said Sutherland’'s
mortal wound. -

_ Therefore, the said defendant wholly failed in his duty
aforesaid and by said negligence the defendant Burns likewise
became liable for the wrongful death of the said Sutherland.

Wwherefore, the plaintiff moves for a judgement in the
amount of $150,000.00 against 2ach defendant, both of whom
ars jointly and severally liable for the wrongful death of
Albert Clinton Sutherland.

Respectfully submitted

Marilvn Sutherland Griffin Plaintiff

F. H. Conway Counsel to Plaintiff
812-13 !Masonic Building
2anville, Virginia 24541
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GROUNDS CF

DEFENSE

For his grounds of defense to the motion for judgment for wrongful
death filed in the above styled action, defendant Garland Shively replies,
denying he is liable to plaintiff, and for answer says:

1.

The allegations of Paragraph 1 of the motion for judgment are not
denied.

B

The allegations of Paragraph 2 of the motion for judgment are not

denied.
3.
The allegations of Paragraph 3 of the motion for judgment are
denied.
4.
The allegations of Paragraph 4 of the motion for judgment are not
denied.
8«
The allegations of Paragraph 5 of the motion for judgment are
denied.

6.
This defendant alleges that at the time and place camplained of in
the motion for judgment plaintiff's decedent was quilty of negligence proximately

causing or contributing to cause his death and/or plaintiff's decedent assumed

the risk of his death, thus barring any recovery herein.
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WHEREFORE, defendant Garland Shively denies he is liable to plaintiff

in any amount and requests this action be dismissed as to him, with his costs

expended.
GARIAND SHIVELY
By Counsel

Counsel

MEADE, TATE & DANIEL, P. C.

116 South Ridge Street

Danville, Virginia 24541

BY s e

i

Frank O. Meade

CERTIFICATE OF COUNSEL

I, Frank 0. Meade, of counsel for defendant Garland Shively in the
above styled action, certify that a true copy of the foregoing grounds of
defense was served by mailing on the 1lth day of December, 1980, to F. H.
Conway, counsel for plaintiff, Masonic Building, Danville, Virginia, and to
Earle Garrett, III, of counsel for defendant Robert Burns, Masonic Building,

Danville, Virginia.
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JUDGENT ORDER

On June 29, 1981, came the plaintiff and defendant in person and by
their attorneys, the defendant having filed his grounds of defense to plain-
tiff's motion for judgment.

Whereupon came a jury, to-wit: Rebecca Browder, Maxine Catron, Lois
Harp, Wilson Motley, Nan B. Scruggs, Shirley Stone and Wilbur Williams, who were
sworn to well and truly try the issue joined and a true verdict give according
to the evidence and the law.

The evidence of the i:laintiff was presented and at the conclusion of
all the evidence as to the issue of liability, the defendant, by counsel, moved
the Court to strike the evidence of the plaintiff on the ground, among others,
that the evidence established that Phintiff's deceased was quilty of misconduct
which constituted contributory negligence and such actions by the plaintiff
decedent would as a matter of law bar the plaintiff fram recovery, which motion,
for reasons set forth orally and in a letter opinion of this court dated July 6,
1981, was sustained and to which ruling of the Court the plaintiff, by counsel,
objected and excepted.

Vhereupon, the jury was discharged.

Thereafter the plaintiff, by counsel, filfai her written motion that
the Court "set aside" and void its order strikimythe plaintiff's evidence and
grant a new trial. Whereupon the Court, after maturely considering the same,
overruled said rotion, to which action of the Court, plaintiff, by counsel, duly
objected and excepted.

It is, therefore, NDJUDGED and ORDERED that the plaintiff may not
recover and shall have naucht against the said defendant, and judgment is here-

with entered on behalf of the defendant against the plaintiff for his costs in
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this behalf expended. To all of which the plaintiff has noted her objections
and exceptions.

And the plaintiff having indicated, by counsel, to the Court her
desire to apply to the Supreme Court of Virginia for a writ of error to the
aforesaid judgment, it is ORDERED that execution on said judgment be suspended
until such time as the said appeal procedure is terminated or until plaintiff
fails to effect an appeal, provided the plaintiff, or samecne on her behalf
within 15 days fram the date of entry hereof, gives bond before the Clerk of this
Court in the amount of $1,000, as required by §8.01-676, Code of Virginia, with
adequate security, approved by the Clerk of this Court.

The Clerk is directed to send a copy teste of this order fortlwith to

counsel of record.

ENTER: 7/2 1 /31

/9 o

=

Sl b done & TR,
<

B |
Deguin Clexil
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VIRGINIA
IN THE CIRCUIT COURT OF PITTSYLVANIA COUNTY

MARILYN SUTHERLAND GRIFFIN,

ADM. etc. :
Plaintiff z
: NOTICE
v : OoF
: APPEAL

GARLAND SHIVELY

(1]

Defendant

The Plaintiff hereby gives Notice of Appeal to the Supreme
Court of Virginia from the final judgement order of this Court
of July 27th, 1981, and gives further notice pursuant to Rule
5:6 that a transcript of the testimony is to be filed, as part
of the record, and assigns as error the Court's striking plaint-

iff's evidence.

Respectfully submitted

F. H. Conway Counsel

W. Carlton White Counsel

I certify that a copy of this Notice of Appeal was mailed
to Frank O. Meade, Esquire, South Ridge Street, Danville, Va.
24541 on August 12th 1981,

F. H. Conway
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] IN THE CIRCUIT COURT OF PITTSYLVANIA COUNTY

VIRGINIA:
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MARILYN SUTHERLAND GRIFFEN 3
Administratrix of the Estate of
Albert Clinton Sutherland, Deceased :

Vs | .TRANSCRIPT OF EVIDENCE

GARLAND SHIVELY e

A stenographic report of the evidence and other
incidents of trial recorded in the Circuit Court of Fittsylvar
County, at Chatham, Virginia, on the 29th day of June, 1981,
heard before Honorable B. A. Davis, III, Judge, and jury.

APPEARANCES : ' FRENCH H. CONWAY

W. CARLTON WHITE
Counsel for Plaintiff

FRANK 0. MEADE
Counsel for Defendant

1ia

EARLINE F. GOSNEY
REGISTERED PROFESSIONAL REFORTER
DANVILLE, VIRGINIA
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were separated and excluded from the courtroom. Opening

statements were presented on behalf of plaintiff and defendant

which are omitted.

the first witness, called to testify on behalf of the
plaintiff, being first duly sworn, testified and stated as

follows:

BY MR. CONWAY:

and Angela, right?

> O » 0O > O > 0 >

The jury was empaneled and duly sworn. The witnesses

DIRECT EXAMINATICN
Q
A
Q
A
Q

_You are a child by a previous marriage?

CHARLES SUTHERLAND

You are Charles Sutherland?
Yes.
Are you the son of Mr. Clinton Sutherland?

Yes.

Mr. Sutherland, you are not full brother to Dennis
No, sir, I am not.

Yes, sir.

Were you close to your father?
No, sir, I wasn't.

You were not?

No, sir.

How old are you now?

Twenty-ctwo.

EARLINE F. QOSNEY
REGISTERED PROFESBIONAL REPORTER
DANVILLFE VIRGINIA
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Q Are you asking anything for yourself in this case?
A No, sir.
MR. CdNWAY: Thank you.

CROSS EXAMINATION

BY MR. MEADE:

Q You say you are not asking anything'for yourself?
A No, sir.

Q You don't feel anybody is enﬁitled to anything, do
you?

A I didn't say that.

Q You are making no claim at all?

A - No, sir.

MR. MEADE: That's all.

THE WITNESS STOOD ASIDE.
* k Kk d k dk ok kK k Kk hohk ok ok ok okohhhk ok kohkkhk ok okk ok Rk
VIVIAN COUNTS "

the next witness, being first duly sworn, testified anq gtated
as follows: |
What is your full name?

Vivian Lee Countﬁ.

Where were you on April 10th of last year?

I was working at the restaurant.

Why were you working at that restaurant on that day?

= O » O > O

Mr. Shively called me and told me he would like for

me to work that day because he had some husiness to attend to.

EARLINE F. GOSNEY
REGISTERED PROFESSIONAL REPORTER
DANVILLE, VIRGINIA
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He had scme business to attend to?

Q

A Yes.

Q And he wanted you to take his place?

A Yes, sir.

Q Can you tell us what time you got to the Country
Diner?

A I expect it was around 9:30 or 10:00, somewhere like
that.

Q | Who was there at that time?

A Mr. Shively was there.

Q When did you first see Mr. éutherland?

A "I expect it was around 11:30 or quarter to twelve.

/

Almost lunch time.
Was he with anyone?

th huh.

Q
A
Q Who was he with? !
A Wayne Rogers.

Q Did they order anything?

A Yes, sir. They came in and they wanted breakfast.
1 laughed at them because I told them, "This is lunchtiwe,
boys." They said, "We just got up and we would like breakfas

So 1 fixed them a ham sandwich. They ate a ham sandwich.

Q Was the water on at that time?
A No; sir, it wasn't.
Q What happened about the water?

EARLINE F. GOSNEY
REGISTERED PROFESSIONAL REPORTER
DANVILLE YIRGINIA
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A 1 went back there to cut it on and it wasn't on, so
I asked Mr. Shively could he go and see why we didn't have
any water. So he went to the well house and he was gone for
a few minutes. He come back in and he was just as white as
a sheet. He couldn’t speak.. 1 said, "What's the matter?"
He still couldn't speak. I noticed his lips were all white.
I said, '"Mr. Shivcly,-what is the matter?" I think I asked him
about three times. He said, "Let me catch my breath. I just |

gaw some snakes in there." Scared him to death.

He didn't die?
No, he didn't.
So what happened about the water?
Well, he said, "I am not going baék in the well hoﬁse,‘
don't care if you never get any water the rest of the day."
Did you get water?
No, 1 didn't.
Never did turn the water on?
 d hidn't go back out to turn it on.
Well, Mr. Rogers apd Mr. Sutherland and Mr. Shively
were there?
A Yes, sir.
Q What went on after they ate their sandwich?
A They just talked‘_and palled around, you know, just

normal procedure between friends.

Q Was there anything said about snakes?

EARLINE F. GOSNEY
- REGISTERED PROFESSIONAL REPORTER
DANVILLE, VIRGINIA
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A Yeah, they were talking about the snakes.
Q Was anything done by anybody?
A Well, Mr. Shively was sitting at the bar. He was

still trying to catch his breath, trying to get over what he
had seen. They sald, "We will go out there and get the snakeg|

for you." He said, "No, don't go out there and bother the

snakes."

Q . Did they go out?

A I think they went outside. I am pretty sure they
did.

Q When they came back in what did they s;}?

A They didn't have a snake. They were still teasing

him about the snakes.

Q How were they teasing him?

& Saying they were going to get the snakes and put
them on him, all that, you know.

Q Was there any demonstration of any kiand, belt
throwing or anything?

A No, not at that time. They was just talking and

around.
Q What time did you leave?
A - I expect it was around fifteen minutes to four,

four o'clock.

Q Was there any other employee in the restauraant then

EARLINE F. GOSNEY
REGISTERED PROFESSIONAL REPORTER
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at that time?

A 1 believe Hazel Quinn was working. Ye@h, Hazel come
on at foﬁr o'clock. |

Q "~ What was Mr. shivelyldoing. You said he indicated
to you he wanted to do sometﬁing else for you to take his
place. Was he there at the restaurant all this time?

A Well, now'I remember. His brother came by, Jimmy

Shively. They had to go pick up his daughter. Then they

" were going in the basement to sort out cans.

Q They were going in the basement of the restaurgnt?wa
A Uh huh.
Q Would you explain to the jury a little bit about

this restaurant. Where is the counter in relation to the

front door?

A I would say the counter is about where you are
standing. Let's saj the door is about over there at that
chair. Maybe a littlg farther.

Q The counter runs along one side of the building,'is

that right?

A Yes, sir.

Q What is at the end of the counter from the front
doox?

A At the end of the counter? It is two or three
machines.

Q . Was there any other room back there?

. EARLINE F. GOSNEY
! REGISTERED PROFESSIONAL REPORTER
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You mean where the counter is?

Behind the counter.

A

Q
A Yes, you can walk there, it is a space.
Q

To the best of your recollection what did Mr. Sutherignd

do while he was there and you were there after he had eaten

breakfast?

A Well, he was talking to Wayne Rogers a pretty goadﬁ
while in the booth. He was palling around with Mr. Shively.
Then my husband came in around three o'clock. He wanted

my husband to play pool. He said ho, it was almost time for

me to get off. He reached up and bit my husband on the ear.

" That's the way he was. He lovéd to play. We left, you know.

Was anybody mad?

No,'-sir, didn't seem to be.

What kind of trade did this restaurant have?
What kind of trade did it have?

Yes. Who frequented the place? What type of people?

> Lo P o » O

Mostly regular customers came in and we sold food
there and we sold beer there. Mostly in the daytime.

It had a pool table? |

And a pinball machine, things like that.

What alcoholic be#erages did you serve?

Beer. That's about 1it.

Maihly beer?

> 0 » O > Lo

Yes, sir. We had beer in the kegs too.

EARLINE F. GOSNEY
REGISTERED PROFESSIONAL REPORTER
DANVILLE, VIRGINIA
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Q Draft beer?

A Yes, sir.

CROSS EXAMINATION

BY MR. MEADE:

Q Mrs. Counts, I understood that after you got to work

you neaded water?
A ~ Yes, we did.

Q And so you told Mr. Shively this and he went to the

well house?

A Yes, sir, out back.
Out back?
Yes, beside the restaurant.
About how far from the back door?
1 am not good on this. 1 know he went out the fromt .

door. He went to the left side. I don't know how many feet

back.

Q He came back in in a short while?

A ~ Yes, sir, he did.

Q And T believe you testified when he came back in he

was white?

A Yes, sir.

Q He couldn't speak?

A Yes, sir.

Q I believe you said he was frightenad to death or

gcared to death?

EARLINE F. GOSNEY
REGISTERED PROFESSIONAL REPORTER
DANVILLE. VIRGINIA
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A Yes. I knew something was wrong because he had

done turned white all over and he couldn't speak. I asked
him three times, I said, "Mr. Shively, what is wrong?" He
said, "I just liked to have put my hands on snakes." You knoy

just took a deep breath like that.

Q 1t took him quite some time to get over this,

didn't 1t?

A Yes, sir. S

Q | The fright was obvious to be gseen, wasn't it?

A Yes, sir. -

Q This happened before Sutherland and Wayne Rogers came
in?

A Yes, sir.

Q‘. But apparently they were told about it when they came
in?

A They knew about it because they were talking about the
snakes.

Q Did they make some statement to the effect they Qould

put some snakes on Mr. Shively?

A Yes, sir.
Q And that frightened him?
A Yes, sir. He said, "Don't go out there and get

them snakes.'
Q The front door to this restaurant apparently latches

from the outside at night. Do you lock it with a padlock?

EARLINE F. GOSNRY
REGISTERED PROFESSIONAL REPORTER
DANVILLE. YIRGINIA
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A Yes. You have to lock it with a lock, put a padlock
on it.
Q Sometimes when the front door is closed, the hasp

will slip in and the door won't open?

A And whoever is inaidé‘can't get out, because it will

slant back and'catch.

Q So you can lock yourself in the front door?

Yes.. I've done it myself a couple of times.

Q I believe you worked first shift that day?
A Uh huh.
Q And Mr. Shively, he operated the restaurant for the

owner, didn't he?
& Yes.
Q | And you were relieved about four o'cldck when Hazel
Quinn came iu?
A Yes, sir.
Q Aﬁ the time you left Hazel was there, Mr. Shively
was there and Jimmy Shively was there, is that corréct? |
A Yes, sir.
REDIRECT EXAMINATION
BY MR. CONWAY:
Q Mrs. Counts, the front door, does it have any locks
on the inside of it, bolts?
A Seems like it had a little latch.

Q So it could be locked from the inside?

EARLINE F. GOSNEY
REGISTERED PROFESSIONAL REPORTER
DANVILLE. VlRGlNlé
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A Yes, I believe you could.

Q You mentioned that Mr. Shively went to the basement.

Do you get to the basement from inside the building?

!

A Yes, sir.
Q And is there a back door, outside back door?
A Yes. They have a back door, but that was kept

barred all the time.
Q Is that in the basement?
A .Yu,suu
MR. CONWAY: Thank you.
RECROSS EXAMINATION

BY MR. MEADE:

Q From the time that -- you say Mr. Sutherland and

Wayne Rogers arrived between 11:30 and 12:00 o'clock?

A Yes.

Q And said they wanted breakfast, they had just gotten
up?

A Yes, sir.

Q Did they leave anytime while you were there?

A No, sir, they were still there.

Q At four o'clock?

A Uh huh. They were still there.

Q They didn't leave in between that time?

A No.

REDIRECT EXAMINATION

; . EARLINE F. GOSNEY
¥ ! . REGISTERED PROFESSIONAL REPORTER
DANVILLE., VIRGINIA
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BY MR. CONWAY:
Q Mrs. Counts, did you serve Mr. Sutherland and Mr.
Shively any beer while you were there?
A Yes, I did.
THE WITNESS STOOD ASIDE.
gk ok ok ok ok ok dd ok hkkhhhk ok ok hkdkkhkh ok k ok h kR
HAZEL QUINN
the next witness called by the plaintiff, being first duly
sworﬁ, testified and stated as follows:
DIRECT EXAMINATION
BY MR. CONWAY:
What is your full name? 5 e
Hazel Quinn.
Mrs. Quinn, were you working 1aa£ April 10th?
Yes, sir.
Where did you work?
Country Diner, 58 East.

What time did you come to work that day?

> O > Lo »r O > O

Supposed to have been there at four, but I came in at

three. I came in early.

Q Do you recall particularly who was there at the time

you came in?

A I can tell you some of them. Clinton Sutherland

was there andIGarllnd was in there and Mra. Counts was workin

there. 1t was several in there but I can't remember who 511

EARLINE F. GOSNEY

REGISTERED PROFESSIONAL REPORTER O S

DANVILLE. VIRGINIA
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was there.

Q Do you recall what Mr. Sutherland was doing when you
came in?

A At that time he was playing pool.

Q Playing pool? ' )

A Yeah.

Q What happened, to the best of your recollection,

from thén until Mr. Sutherland's desth? Try to recount it

as bést you can.

A I came in and sat at a table and Clinton walked over
to the table. Garland said to me -- that's Mr. Shively --
said, '"Hazel, 1f you don't never get no water out of that
weil, if you don't ever have no water, I'm not going back to
that weil.? He said it was snakes out there. Mr. Sutherland
heard it all. So I went on my shift and went to work. About
five o'clock Mr. Shively got a call and Mr. Sutherland went
to the bathroom outside. And the phone was beside the door
and he was on the phone and Mr. Sutherland walked in and'
throwed the belt around his neck.

Q Around Mr. Shively's neck?

A Yes. And he fell over on the juke box and turned

white and Clinton, he laughed about it. Mr. Sutherland just

laughed.
Q Then what occurred?
A Later on it was nobody there but me and Mr. Shively

EARLINE F. GOSNEY
REGISTERED PROFESSIONAL REPORTER
DANVILLE. VIRGINIA
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and Mr. Sutherland for quite a while. I went over in the
booth and sat here ar<d they gat cn the other side, Mr.

Shively and Mr. Sutherland, talking.

Q They were sitting in the  booth together?

A Yes, they were talking to each cther.

Q What were thev doing?

A They were talking. They had a3 heer. I served them

a beer. I don't know rzally what time it was, it might have
been after nine that Robert Goins and Gerald Roaze and J. D.
Aherron came in. They walked over there wheve they was at,
and one of them throwed a belt on the table. Mr. Shively
jumped up. Robert Goins said, '"Let's go get the real snake
and put on him." Mr. Shively gaid, "If vcu do you won't walk
baékAthrcugh that door again." They went outside, stayed
maybe ftea minutes. Mr. Shively ﬁent tc the doer and trizd te
get out, but he couldn't get the door open. Thefe wag a latch
en the outside and if you sﬁut it you can't get cut because
I've been locked in myself at closing time, had ftc get the
cab driver to come and opven the door for me. Hz si3id, "dazel,
they have locked me in." He went around behind the counter
and I locked there and he had the sun ia hie bar® aimed at
the door. Mr. Sutherland walked ia 2nd he flung somezhiag
black -- I coulda't tell whether ir was a snake »r what it

wag =- and 1t went cver the ai{fr nf rhe ~ounter whore I was

sicting. Abcv= tha: rime the gup wan: %%, Yhern he throwed

EARLINE F. GOSNEY
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it the gun went off. I got up and went over there., Mr.

Shively went over there and said, "Call the life saving crew,

I have shot Mr. Sutherland."

Q Do you recall any other incidents throughout the
day? You mentioned a couplé where Mr. Sutheriand put his
belt around Mr. Shively's neck when he was on the phone and
someone else threw a belt on the table.

A Yes.

Q Were there any other incidents of throwing a belt

around Mr. Shively?

A That was all that I saw.
Q How did the water get turned back on?
A I don't know. I don't know whether somebody else --

we still didn't have none.
Q You never did get any water?

A We got some later but I don't know what day we got
any. We didn't have none that afternoon because the well

wouldn't run.

Q Do you remember Mr. Shively's brother coming down?
A I knew he was there.
Q Do you recall how many pecple were in the place

wheo Mr. Shively shot?

A Yes, sir.
Q How many?
A Mr. Aherron, Gerald Boaze and me and Mr. Shively.

EARLINE F. GOSNEY -
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Robert went out the door with Mr. Sutherland. J. 0. Aherron,
Geraid Boaze, Mr. Shively and T.

Q Would you describe the layout of the place a little
bit for the benefit of the Court and jury? You go in the
front door which fronts on 58 west?

A Yes, sir,

Q Going toward South Boston =~- I mean east going toward|
South Boston, right?

A Right.

When you come in the front door what is to your right}
it 18 two booths and the counter.

The counter is to your right?

> O » O

1 come in this way. - 2
Q The counter is to the right?

A Tes.

Q Can you get around the counter at the front of the
building? Is that where you go around the counter to get
behind the counter? |

A That's the only way you can go, to the right to get
behind the counter.

Q The counter runs from froat to back of the building,

is that correct?

A It runs halfway, but not all the way.
Q Where does it <top?
A Right at the lkitchean, rirh* where the cook stove is af

4
3
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REGISTERED PROFESSIONAL REPORTER
DAMVILLEF VIRRINIA

025



10

11

12

13

14

16

17

18

19

20

21

24

25

>

> 0 » O » O

Is the kitchen a ceparate room?

No. It is all together.

What is behind the counter?

The cook stove is there, and the cash register.
Any storage rooms there?

Down in the basement.

Any stcarage room behind the counter?

No. The beer box is behind the counter all the way

down the counter.

At the end of the counter is there a room back there?

Q

A It is a little small kitchen.

Q But that is not connected to the main room?

A It has a partition where you can't see in the kitchen
Q When you come in‘the front door, the wall of the
kitchen is right in front of you?

A Yes. You see it is panelled ther=e. pa
Q And it is a restroom there, isn't it?

A It goes downstairs.

Q And down in the basement what is down there?

A Storage room. We have kept stuff down there but not
at that time. We didn't have anything down there.

Q After ycu get to the basement is there an cutside
entrance?

A In the basement it ie.

Q When Mr. Sutherland went cut with Mr, Goins you say

EARLINE F. GOSNEY
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~hat Mr. Shively didn't go out with him, is that righc:

A No, he didn't go cutside, but he did try te get out.
Q After they got out. . .

A He tried to get out the door. He did.

Q Did he Lock the froant dcor from the inside?

A Not as I know of. He didn't lock it because he could

get it open.

9] What did he do?

A He walked behind the counter.

Q What 414 he do behind tﬁe counter?

A Illooked around. He had the zun in his hand aimed

at the door.

Q He had the gun in his hand aimed at the door?
A “’Yes, sir.
Q How long before Mr. Sutherland came in?

A I wouid say they had been gcne maybe eight or ten
minutes. They went toward the well. I could see their heads

from the window where I was sitting.

8] And Mr. Shively was behind the cournter with the gun

all that time?

A ¥o. He tried to get out the deor. He czulda’t, so

he walked btehind the counter.

Q He didn't loc!: the door?
A He tried to get cut. He coulin't got cut.
3 He ~ruld have lorted it from “he :reide though,

EARLINE F. GOSNEY
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couldn't he?

A I don't know. There's a lock on there, but I don't

think he would have.

Q But you say he went behiﬁd the counter?

A Yes, sir.

Q He got the gun out? ) |

A I don't know where ﬁe got the gun from, but I loocked

and he had the gun.

Q ' How long was it before Mr. Shively shot?

A - Clinton came in the door, slung the door open and
slung the black object; That's when the gun went off. I
really didn't think he would do it because they were frieads.
Q How long was Mr. Shively at the counter with the gun
in his hand before Mr. Suéherland came in with the belt?

A I wouldn't know. They were gome, I would say eight
or ten minutes. When they went out the door he tried to get

out the door. He went back behind the counter. When T looke

around he had the gun.

Q So he was there with the gun for some six or eight
minutes?
A He had the gun before they came in.

CROSS EXAMINATICN

BY MR. MEADE:

Q Mrs. Quinn, I understand your shift actually was from

four o'clock on but wou came in at three?

EARLINE F. GOSNEY
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A Yes. I always come in early.

Q When you arrived there was Sutherland, Shively and

Vivian Counts?

A Yes. There were some more there but I can't remember

who they were.

Q Did Mr. Shively tell you about having seen snakes in

the well house?

A ?es,‘he did.

Q | Now, you testified about a phone call about five
o'clock?

A Yes, somewhere along there.

Q You say Mr. Shively took this phone call?
A Yes. |

Q ' And the phone is pretty close to . . . .

A It is beside the door;

Q The front door?

A On the right if you were inside going out.

Q You say while he was on the telephone Mr. Suthefland

came. in and threw a belt?
A Yes, around his neck. He had his back turned to the

door, and when he came in he threw the belt around his neck.

Q From behind?

A Yes, from behind.

Q I believe you testified Mr. Shively turned white?
A He did.

EARLINE F. GOSNEY
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Q And he fell on the juke bov?

A He did. -

Q He dropped the telephcne tro, didn't he?

A Yes, sir.

Q Mrs. Shively was there at that time; wasn't she?

A Yes, she was. She was in the kitchen.

Q As a matter of fact, she came from the kitchen and

made the comment if it was a real snake he would have a heart |

attack,

A Yes.
Q And Mr. Sutherland was there when that was said,

wasn't he?
A Right.

Q And I believe you said a second occasion somebody

threw a belt on the table?

A Yes, but I don't know exactly which one did it. They

were crowded around the table.

Q Mr. Shively was in a booth at that time?

A He was sitting down,

Q And Mr. Boaze was there?

A sitting beside him.

Q To get out Mr. Shively had to get cver Mr. Boaze,
didn't he. |

A He tried to get over him.

Q He tried cth o

EARLINE F. GOSNEY
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A 1 don't recall him saying that.
Q vcu say they were gone eight or %2r minutes.
A 1 would say.
Q And then when they left the docr apparantly lockad.
A It had ro be because he tried fo zet ouf. He tried
to leave.
Q He tried to get out?
A Ha was. He turped around and satd tn me, "They have

A Yes.

Q That frightened him, didn't 1it?
A Yes, it did.
Q Sstill later in the evening Mr. Zutherland or either

Mr. Goins said, "Let's go cut and get the real snake.”

ey Mr. Sutherland said that.
Q And put him on him.
A He said, "Let's go get the real =znake” is what he said.

1

He said, "I have geot a light in my car.’

L] And they were going to Zo down and get it.

A Before they went out the door.

Q Mr. Shively begged him not to do that.

A He said, "If you do, you won't walk.back in the door.T
C Dida't he scay sbmething about scmebody getting‘shot

or getting hurt?

locker me in here."

G And ha was Ffrizhtered, wasrn't 4e?
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A He was frightened. I knew he couldn't get out

because I have been locked in there twice myself.

Q Where were you at this time?
A I was sitting in a booth.
Q And when the door opened, it was thrown open quick,

wasn't it?

A Right, and he flung a black object. I couldn't tell

whether it was a snake or what it went so fast.

Q | But it was a black, dark object?

A Uh huh.

Q Aad it was a long object.

A He had it rolled up when he throwed it, whatever it

was. 1t landed on the other side of me on the floor.

Q | You couldn't tell whether it was a snake or a belt,
could you?

A I couldn't tell what it was.

Q Actually Shively and Sutherlapd were pretty good_

friends, weren't they?

A They were.

Q You knew Mr. Shively was deathly afraid of snakes?
A I knew that.

Q Everybody there that day knew that?

A That's true.

A

were golng out to get a real snake?

EARLINE F. GOSNEY
REGISTERED PROFESSIONAL REPORTER
DANVILLE, VIRGINIA
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A That's what he said.

Q And Sutherland agreed to dc that?

A He went out the door with him.

Q You could see out the wiandow and could see people out
there?

A 1 could see the ﬁops of their heads when they came back,

over tco of the juke box where I was sitting. Ycu zould cee
them.
REDIRECT EXAMINATION

BY MR. CONWAY:

Q Mrs. Quinn, this was the same belt that Mr. Sutherland

had throwa around Mr. Shively's neck earlier, wasn't 1t?

A It was.

Q Is there a restroom inside the building?

A It is & ladies. The men's is on the outside.

Q Can you leck the door from the inside of the restroom]
A Are you talking abcﬁt the ladies restroom? It is

not no lock on the door in the ladies restroom but it 1is cne

at the top of the stairs, where you zo downstalrs.

Q And you go downstairs to the basement?

A To the ladies bathroom, yés.

Q In other words, there's a door leading to the basement
A Yese. : -

Q And there's a lock that you can lock it at that point’
A At the tenp of the etairs vou can lock the door. It
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has got a padlock.
Q And ﬁhen you go down to the basement, is there an
outside entrance?
A In the storage room it is.
MR. CONWAY: Thank you.
RECROSS EXAMINATION

BY MR. MEADE:

Q The basement door you referred to was kept locked

from the inside, wasn't it?

A It was.
Q Padlocked?
A Padlocks on both of the doors. It is one to go in the

storage room and one when you come out.

Q You mean it is padlocked on both sides?

A It is. I couldn't even get out of it because I dida'{

have the key.
REDIRECT EXAMINATICN
BY MR. CONWAY:
qQ Who had the key?
A I think it was hung up on the wsll but I didn't know
which one it was because they kept all the keys uo there.
I never did have to use the outside door down there.
Q Did Mr. Shively keep the key?

A They were always hung on the wall. There was a bunch

of keys there. I didan't know which cne it was. They were
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always hung on the wall,

THE WITNESS STOOD ASIDE.

Kok k Kk k ok ok d ok ok ok ok okkhkok ok k ok ok kK okkhkhkkkKh kK
JOHN D. AHERRCN
the next witness, being first duly sworn, tegtified and stated
as followe:
DIRECT EXAMINATION

RY MR. CONWAY:

Q What is your full name?

A John D. Aherron.

Q Where do vou live?

A Route 1, Ringgold.

Q Did you know Mr. Sutherland?

& 1 did.

Q Do you know Mr. Shively?

A 1 do.

Q On April 10th last year, did yeou have occasion to

be at the Country Diner?

A Yes, sir.

Q Can you tell the Court and jury what yeou recall
hapoened?

A Well, we had worked on a tractor up until nine of

ten c'clock, whenever we got there. Wa went ia. Mr. Jhively
and Mr. Sutherland were gitting tcgather in one booth. I

helieye we ordeared a heer.
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Q : You and who?

A Me and Robert Goins and Gerald Bceze. They sat --
Sutherlend and Shively -- in a booth. I sat over in a booth
by myself. 1In the meantime scmeone came b} with a belt and
threw cn Mr. .Shively and he come cut of the booth and went
backwards and proceeded to go behind the counter. 1In the
meantime they went out, told him rhey were golng to bring a
snakke in to put cn him.

Q What time of day was this?

A This was in the night. Really.I done forgot the
exact time., Mr. Shively went to the dcor to get out. The
door was locked. Then he went behind the counter. Me and
Gerald Boaze went to the pool table. We had alresady put a
quarter in it. After they had left, Goins and Sutherland had
gone outside, we went over and put a quarter in the pecol
table and was proceeding to shoot pool. The door flew open
and the shot was fired and we didn't ges anything from where
we was at at the location of the pool table.

Q | You say that when you got there Hr.AShivniy ani Mr.
Clement were sitting irn 3 hooth tocether?

Yes, alr., i

Was anybody else with them in the booth?

No, gl=r.

Whe threw this belt on the takls, do you remember?

Mo, sir, I den't, From where ] wae zitsing, I don't
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know whether Mr. Sutbherland or Gerald Bcaze threw fthe belt.
0 Had you heard much conversaticn about the snake
business and the belt bhusiness while you were there?

A Cnly when I went in that evening something was talked

about it but not a whole lot. I mean it was juet talk that

they had found some snakes in the well house, 1 believe.

Q Are you afraid of snakes yourself?

A Well, I don't catch them. I am not scared of them
but I don't go around trying to catch them.

Q You say you didn't gsee what Mr. Shively did when he

went behind the counter?

A No, sir.

Q Did you gee him have a gun?
A No, sir.

MR, CONWAY: Thank you.

CROSS EXAMINATION
BY MR. MEADE:
0 Mr. Aherron, you arrived apparently late efternoon
or early night, didn't you?
A Yes, sir.
Q And when you gct there you have already tonld us who
was there, but apparentlg Mr. Boaze and Mr. Goins sat in the
rame booth with Mr, Suthépland and Mr. Shively?

A That's right.

Q : And veou sat in a serarate bnoth?

EARLINE F. GOSNEY
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A

Q

Yes, air.
Did Boaze and Goins work for you?
No, sir.

In the booth where Mr. Shively was the other men were

laughing at Mr. Shively, weren't they?

A At the time the belt was thrown on him.

Q They laughed?

a Yes.

G He didn't laugh, did he?

A No, sir.

Q in fact, he tried hi§ best to get out of that booth,
didn't he? |

A He did get out.

Q He had to climb over Mr. Boaze to get out, didn't he?
A It happene& go fast, he did come out.

Q And he then went behind the counter, didn't he?

A Yes. "

Q Didn't he say aomeﬁhing to them about not putting

a snake cun him, if they did he might shoot somebody?

A I think so.

0 He used that word ''shoot', didn't he?

A Vag, gir.

Q He was in effect %arning them that somebody might

gat shot 1f they tried to put a snake on him?

A

That's right.

EARLINE F. GOSNEY
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Q After that warning, they told him they were going

out to get a snake to put ou him, didn't they?

A Yes, sir.

Q And Sutherland and Goins went outside too, didn't
they?

A Yes.

Q And after they got outside, did Mr . Sutherland make

aome sort of a motion through the window -- there's a window
there you could see through, isa't it?

A Yes, sir.

Q pid Sutherland make some sort of a motion outside thay
he was going to get a snake or had gotten a snake and were
going to put on.him?

A !~ I am not sure about that.

Q When Sutherland and Goins went outside, you and Mr.

Boaze weant over to shoot pool, didn't you?

A Yes, sir.

Q And Goiné and Sutherland went outside?

A That's right.

Q To get the snakes they were talking about?
A That's right.

Q Now, I believe you testified that when Sutherland
and Geins went out, Mr. Shively tried to go cut the door

but fecund the door was latched?

LI

A That's right.
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Q

And at this time Mr. Shively was real frightened,

wasn't he?

L > o r O > O >

Yes, sir.

He was shaking and he was white?
That's right. |

Isn't that correct?

Yes.

It was obvious the man was frightened?
I think so.

And 1 believe you had gotten over to the pool table

and had vou racked the balls up before this thing happened?

A

I believe we had but in the process the balls

hadn't never been broken when it happened.

qQ

A

Then what happene@?

Then Mr. Sutherland when he come in the door the belt

went through the air like that and we thought he was reallj

playing.

Q
A

We didn't know he had been shot.
But the door flew open, didn't it?
All of a sudden.
It was a sudden thing?
Just tha: quick.
And 1 guess you iooked up?
Yes, sir.
And you saw something come through the air?

Yes, sir.

EARLINE F. GOSNEY
REGISTERED PROFESSIONAL REPORTER
DAMNVYWLILFE _anRsiNIg

040



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

{ .
b ] 34

~ r

Q And then you heard the shot?
A Yes, sir.
Q And you didn't have any idea that Mr. Sutherland had

been hit, did you?

A Mo, sir.

Q Then Mr. Sutherland fell to the floor?

A Xes, gsir.

Q Did you go to him?

A | In a second or two I did, yes.

Q At first you all thought he was pretending then,
didn't you?

A Yes.

Q Then you realized he had been hit?

A | Yes. |

Q Mr. Shively hadn't indicated any hatred or dislike

of Mr. Sutherland, he had simply been very frightened?
A That's right.
REDIRECT EXAMINATICN

BY MR. CCWNWAY:

Q Mr. Aherron, when Mr. Sutherland and Mr. Goins went
cutside, you said he was sitting with Mr. Shively?

He had came out of the booth then.

Mr. Shively had come out of the booth?

Yes,

Was any reason he couldn't have walked out the door
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A | No, sir, I do not.

at the same time they did?

A I believe he had made his way by the door then.
Q What do you mean?
A From where the door was lccated and where the booth was

sitting, he had gotten by the door when they went out.

Q Was there any reason he couldn't have walked out at
the same time they did?

A I doﬁ't think so.

Q | You said later, after they went out, he did try the
front dcor and that he couldn’t open 1it?

A Yes, sir.

Q Do you know whether or not he made any attempt to

lock it, secure it so they couldn't get back in?

THE WITNESS STOOD ASIDE.
dk N W W R A *I* * h k k kot ok ok ok ok ok ok ok ok k&
(RECESS)
M. W. TAYLOR
the next witness, being first duly sworn, testified and
stated as follows:
DIRECT EXAMINAT ION

BY MR. WHITE:

Q Mr. Taylor, please gtate your full name and occupatioq

A I am Michael W. Taylor. I am an investigator with

the Sheriff's Department here in Chaicham.
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0 How long have you been employed by the Sheriff's
Depsrtment? i

A Since February of 1975.

Q Were you working on the night of April 10, 19807

A No, sir. I was at home. I was called out to the
incident.

Q Where did you go in response to that call?

A I went to the Country Diner, which is on 58 east of
daanville.

Q Please describe what you found at the scene when you
got there,

A When I arrived at approximately 10:30 at night there

were several other officers there. Mr. Garland Shively was
there. Some of the employeeg that worked at the Country

Diner were there, and I believe scme of Mr. Shively's

relatives.

Q ~ How many peoﬁle were there when you got there?

A There were about seven people there when I arrived.

Q Was Clinton Sutherland there?

A No, sir.

Q 0id you have an Qccgsion while you were there to make

a thorough investigation of what happened?

1

A Yes. I . .« . « &

MR. MEADE: The quegtion i3 already answared. It was a

veg or no question he has g}ready answered.
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Q What did your investigation disclose.

MR, MEADE: We are getting into peésible hearsay. If he is
going to testifv to what he saw there when he got there

that may be all right But we don't know how soon he got there
after the accident. |

THE COURT: He got there at 10:30. Mr. Taylor knows all

about hearsay. Testify as to the results of your investigatiogn

and leave out the hearsay.

A | When I arrived Mr. Sutherland was not there. I
observed -; what I did see was a brown leather belt that was
lying between two bar stools and this was near a counter
that's 1nside‘of the Country Diner there. I did see a 25 call
pistol lying on the table and I did see a spént 25 cartridge
lying on the floor behind the counter. That's what I saw at
that time. Soon after that we all left the premises there.

Q ~After you left the premises, did you have an occasion

to make a diagram of the premises?

A Yes, eir.
Q Do you have that now?
A Yes, sir, 1 do.

THE CCURT: Have vcu geen the diagram, Mr. Meade?
MR. MEADE: DNn.
MR. WHITE: I am showing it to Mr. Meade right now, 1if the

Court please.

THE COURT: Any objection, Mr. Meade?

EARLINE F. GOSNEY
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MR. MEADE: No.

MR. WHITE: I would like to enter a photcstatic copy of

"referrad to and the leather belt lying on the floor.

this diagram.

Q Prior to making your diagram, did you have an
occasion to make pictures?

A Yes, sir.

THE COURT: Mr. Meade, I believe you have seen the photographg,

have you not?

MR, MEADE: I have seen the photographs. As I understand,
these photographs are intended to show the area when he got
there.

THE COURT: They willl be admitted, Mr. White.

Q will yoﬁ please identify the pictures handed to you.ndw
bf Mr. Conway?

THE COURT: I believe they are numbered on the back. Refer
to them by number.

A Picture No. 1 is a picture of the bar stools I

Q Now, before you proceed, will you indicéte on the
diagram where that particular picture illustrates the
interior of that building.

A See the diagram. This belt was found between the
fourth and fifth bar atools there at the Country Diner, lying

on the floor. Exhibit No. 2 is the same belt from a different

angle. Exhibit 3 is the counter I am referring to, the
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counter at the west end of the building of the Country Diner,
and these bar stools would be in this area here. Exhibit

No. 5 is a photograph =howing the pump house, and this was
taken from the east corner of the building, somewhere in this
area of the east corner. Exhibit No. 7 is another photograph
taken inside the building standing at this peint here at the
counter shooting back toward =-- showing the back of the grill
area gnd the chest which contalned the beverages there.
Exhibit No. 8 ié just another photograph of the brown leather
belt on the floor.

Q With the relationship to the bar stools, counter top
and grill area, cén you point out or will you point out on
your diagram where the front door cf this establishment would

be?

A Yes, sir. The front door is marked as item A, the
front door, item A.

Q And where did you find the spent shell casing?

A The spent shell casing was found behind the counter,
marked as item K on the diagram.

Q Would you take Exhibit 7. With relationship to that
particular installation, where did you find the spent shell
casing?

A The casing was found righr at the bcttom of this

freezer chest type avoliance here. The picture doesn't show

lying on the floor but it was found in this area, right at

Lt
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the bottom of the cabinet.

Q Where would that be in relation to the counter top?
A The counter top rung the length of the chest. The
counter top rests on top of the chest. The spent casing was
fourd at the bottom on the floor.

Q I show you a pictﬁre indicating a line of bar
gtools and a counter top. With relation to that, point out
to the jury, please, the approximate location where the ghell
casing might have been lying on the floor.

A With reference to the photograph it would be on the
other side of the counter, the far counter here, and it was
lying on the floor.

MR. MEADE: Were you pointing to a corner of the room back
beﬁind the counter?

A Yes, facing the counter.

MR, MEADE: Beﬁind the counter?

A Yes.

Q Mr. Téylor, here 1is ﬁnother photograph of the
Ioterior showing both the front door and the left-hand side
of the ccunter facing the counter. There is a pole,
apparently, or a support that goes near that corner of the

counter. How far away is that support?

A From the counter top?
qQ Yes.
A 1 have no idea, Mr. White. 1 wculd be afraid to say.
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I just don't know.

Q Is there a walkway in between those areas or not?

A There is room enough to get to this bar stool, but
I don't know how far it would be.

Q Can you point out what area the shell casing was in
there? Maybe you can answer Mr. Meade's question that way.
A TheAcounter top runs 1lnto this wall, and behind the
counter lying on the floor was where the casing was found,

-

behind this counter.

Q Can you identlify for us the front door on that
photograph? |

A This door here would be the front door.

Q And you-have measured the distance between the

location of the shell casing and the front door?

A Yes, sir.
Q Can you tell us what it measured?
A It is approximately twenty-three feet, fiveminch§s

from the front door knob to the top corner of the countef.
Q Was the measurement made with the door open or closedf
A I believe -- well, I don't know. I can't say. I
believe it was with the door closed but I wouldn't say.

Q From the photographs can you tell us whether or not
there was any obstruction té the cpening oflthe door

completely wide open?

A Nothing but the door itself. The door corens to the

EARLINE F. GOSNEY
REGISTERED PROFESSIONAL REPCORTER
RNAamn 1P CIRGINIA

048



10

11

12

13

14.

15

16

17

18

19

20

21

22

23

24

25

— -
o
3]

inside.
Q Do you know heow large a door it 1s?
A The front door opening measured six foot six inches

by three foot.

Q Three by six and a half?

A- Yes.

Q What is to the right of the door as a customer might
enter?

A To the right? There's some sort -- I am not sure of

the name =-- but some sort of electronic game;

Q Could you identify that for us in this photégraph
and‘pass it along to the jury? |

A This was the front door opening to the right .and

tﬁis would be the machine and this is another shot of ii from
inside the building. There's the machine. |

Q Here is a photograph of the exterior of the Country
Diner. Please lock at that and identify it for us.

A This.is the Country NDiner located on 58 outside of
Panville in Pittsylvania County.

Q How large a parking area is that?

A I am not sure of the exact size. The building

itself measures thirty-eight feet nine inches by twenty-eight
feet nine inches, and the parking area is somewhat greater

than the building itself.

Q © Could you tell us, {f you know, how far off the
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actual highway right of wa§_it'ié? ‘

A I don't know how far it wculd be. Just an egtimate

would be £ifty or sixty feet maybe.

Q Are you familiar with the general operations of that
particular establishments?

MR. MEADE: I don't see how he can answer that guesticn.

MR. WHITE: He is a deputy sheriff. |

THE COURT: Some things deputies don't know.

A A whole lot of things.

THE COURT: Are you familiaf with the operaticn?

A Well, I have grown up in that community, yes, gir.

It has always hhd the stigma of being a beer joint 1if that

BRI REY

will help ycu any.

Q Do you know who frequents the place? You are
describing the type building and personnel.

A Some good and some bad.

Q Did you determine ownership of the belt? I1f so, who
might have owned it? | .

A I can't answer truthfﬁll}, Mr. White. I don't k;;;;
Q With regard to the building itgself, could you tell us
about any back door exterior entrance besides the front door?
A Yes, sir. There is a door inside of the building
which leads down a stairwell which l2ads into a basement area
of the building that has exterilor doors.

G What has an exterlor door?

1
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A The basement section of the building.

Q Which side of the building is that on?

A 1t would be on the basement, on the east end of ﬁhe
building. |

Q With relation to the building, where is the well
house?

A The well houze Ls at g diagonal from the east ccorner

of the building. It gort of sits coff to the side of the

Countr§ Diner itself, the building itself.

Q What is the distance between the well house and the

exterior door on the east side, 1f you know?

A I don't know, Mr. White.

Q Did you gee it?

A Yes.

Q Could you give us an estimate?

A Yes, sir. Well, the froant door, which is in the

middle of the building upstairs, the entrance, from the front
door. .+ « . . |

Q Excuse me, Mr. Taylor. The questioﬁ was from the -
door on the east gide to the well house.

A I would say it wags -- just an estimate -- fifty to
sixty feet. |

MR. MEADE: I have no questions.

P I I IR R U N A I I B L
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GARLAND SHIVELY

the defendant, called to testify on behalf of the plaintiff

as an adverse witnegs, being first duly sworn, testified and

stated as follows:

DIRECT EXAMINATION

BY MR. CONWAY:

Q
A
Q
A
Q
A

You are Mr. Grover Garland Shively?
Yés, sir.

Where do you work, Mr. Shively?
Pregently?

Yes.

I am managing a service station on Route 38 east

about half a mile outside of Danville.

Lo » O o O

Where wére you working April 10th of last year?
At the Country Diner.

How éar is that out of Danville?

I would Qay approximately one mile.

Is the Country Diner on the north side or the south

gide of the highway?

THE COURT: Right or left going toward South Boston?

> o > o »

On the right.
About how far is‘it beyond the old Wickes store?
The land is adjoining.

It adjoins 1it?

Vag

~— .
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Q How long had you known Mr. Sutherland?
A Well, I have known Mr. Sutherland for practically

fifteen years, but I had never been close to him until the

last nine or ten months.

Q How close were you with him?

& We were friends.

Q You were friends?

A Yes.

Q Was he at your place of business, this Country Diner,
on April 10th?

A Yes, sir, he was at the Country Diner om April 10th.
Q What time did he get.there?

A I wﬁuld say approximately 10:30 or 11:00. I don't

know exaétly what time it was.

Q Who was with him?

A Wayne Regers.

Q - What did they do?

A They come in and ordered something to eat and got

them a beer and then they left and come back again.
Q How long was it they were gone?
A I would say about aa hour, an hour and a half,

gomething lilke that.

Q So they were back by one o'clock?
A Around 1:00 or 1:30.
Q Was Mr. Sutherland in the Ccuntry Diner from that timg
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until the time he died, except when he went outside?

A Yes.

Q He was at the place?

A Yes.

Q " What time did he die, do you know?

A No, sir, I can't say what time it was.

Q There has been testimony there was some trouble with

the water. Can you tell us about that, whar happened?
A - Yes, sir. They had an underground leak that was foungd
later that was going to the Wickes building. We supplied

the water to the Wickes building for their bathroom, and we
hadn't been able to find it because it was underground and
the well pump kept leaking down and we had to shut it off at
night to keep the well from leaking down.

Q I believe Mrs. Counts said she asked you to see about
the water. What happened?

A I went up to the well house and was going to cut the

water on. When I opened the door it was a snake standing up

looking at me when I opened the door. L

Q So you didn't cut-the water on?

A No, sir.

Q You went back to the Country Diner and what did you
do?

A I went back in and I =at down on the bar stcocol. When

1 started talking I told Mrs. Counte to give me a glass of
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- water. She asked me what was wrong and I told her.

Q So then what Aid you do abeut the water?

A I let it go until that afterncon. I asked Mr. Rogers
and my brother if they were séared of snakes; 1f he would

cut the water on. He gaid he wculd go out there and check

and cut the water on for me.

Q . Did they do that?

A Yes, sir. ’

Q | That's Mr. Wayne Regers that came in with Mr.
Sutherland? . |

A Yes.

Q You got the water back on. Were you talking to Mr.

Sutherland most of this time?

A Yes, sir. I generally talked to most of the customers

at the diner.

Q Did you sit with him?
A Not in the afternoon, no, sir.
Q When was the first time that gomebody teaced you

with a belt?
A Right aftnr Mr. Sutherland and Mr. Rogers and them

went out there to got the =nakee out cf the well house.

Q What happened?

A They came back in and they stsrted teasing me
then.

Q Who threw the helt?
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A Mr. Sutherland.
Q Where were ycu?
A At one time I was on the telephone. At one time I

was over at the pool table when he thraw it at me.

Q So he threw the belt around ycur neck one time when

you were at the telephone?

A ' Yes, sir.

Q Then you were over at the pool table a little later?
A -Well,‘I was at the pool table was the first time,

Q And this was his own belt? |

A He took it out of his pants. I don't know if it was

his own belt or not.

Q It was around your neck. I reckon you got a good

lock at it, didn't you?

A No, sir. I didn't see it. I just fell over

against the pocl table and the belt fell 5ff my neck and

somebody picked it up.

Q Did he throw the balt onto the booth table at eny time

A Before he put it arcund my neck when he went out to

use the bathroom he threw it on the pool table one time.

Q No, I am talking about when you all were gecated.
A In rthe booth?

Q Yes.

A I don't know who threw the belt than,

Q But that was another time a halr was thrown?
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A Yes, sir.

Q You saw this belt then three or four times?

A i éaw a belt three or four times.

Q Were they teasing you in any other way about being

scared of snakes?
Yes, sir.
How long did this teasging gc on?

About four or five hours, I would say.

A

Q

A

Q Did you call your wife?
A Yés, sir.

Q What did you call her for?

A I called my wife and told her to bring me some moth-

balls because I have heard mothballs would get rid of snakes.

I had her bring me a five-pound bucket out there.

Q Did she do that?

A Yes, sir.

Q Who put the mothballs in the well house?

A My brother.

Q Shortly after that did anybody go cut to the well
house saying they were golng to get some snakes?

A ves, sir. We were sitting in the beoth there.

Q You and who?

A Mz and Mr. Sutherland and Mr. Goins and Mr. Boaze

were gitting in the booth. Either Mr. Sutherland or Mr.

Goins one said, "We are zoing out tc get the real thing and
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bring it in here and show you it is nc fear into it."”

Q What time of day was that?
A It was at night.
Q Wasn't that earlier thcugh? Didn't it happen once

before earlier?

A They didn't say they were going out to get snakes.
They said they were going out to get rid of the snakes. That
was Mr. Rogers, my brother, and Mr. Sutherland.

Q They were going to get rid of the snakes? Wasn't
anybody that went out before Mr. Goins and Mr. Sutherland

and came back and told you there weren't any snakes out there

A Not that I remember.
Q Nobody told you that the snakes were all gone?
A They were out there and they said the snakes went

down in the floor somewhere or went down into the building,
but they didan't say the snakes were gone.

Q " The first time the belt was thrown around your neck
was when you were calling your wife, right?

A Yes, sir.

Q After your wife got there did somebedy call you to
the phone and somebody =lse threw a belt around your neck,
didn't they?

A Ne, sir, not that I remember.

Q Now, what did you do the summer befere that when

your wife had a live snake in a jar and showed it to you in
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the basement of your house?

>

Q
A

I had her to get rid of it.

Who got rid of it?

She got rid of it.
Had you ever shot at any snakes before?

Yes. I shot at what I thought was a snake before

with a 22 rifle.

she put

> SO O > O P O

Q
A
Q

You didn't shoot at the snake that was in your house?
Pardon?

You didn't shoot‘at the snake in your house?

No. My wife thought she had killed the snake when
it in the jar.

But it wasn't dead?

It won't completely dead, no, sir.

Ske showed it to you?

She showed me the jar.

Were you in service?

Yes, eir.

How long were you in service?

.¥ine years, sir.

pid they give you instructioms in handling firearms?

I qualified with an M-14 rifle.

Are yru then familiar with the does and don'ts

of firearms?

A

Yes, air.
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s Do you realize that shcoting in = building wlith peopld
{n there can likely hurt somabody?

A Mot at the time I didn't, sir.

Q You had been trained to understand » bullet, even
1f you hit a wall, can ricochet off and hit somebedy in an

occupled rcom.

A No. The cnly thing I was trained was how o use the

weapon and what it was used for.

Q Whose pistol were you using?

A It was my wife's pistel, sir.

Q How long had you been carrying it?

A Well, I had a license to carry it while [ was runaing

a service station down there about four years, then I
started carrying it again. I carried it in my car in the seaf

woet of the time when I carried my money backward and forward

from homa,

o Was the pistol in your car that aight?

A No, sir.

Q Where was it.

A It was in the diner.

Q Well, when vour got ready to lsave that rizht what

did you do?

A well, at cne time I started tc lesgve and Mr.

Sutherland asked me #c have g beer with him, We went Sack

over there aad sat dewn. Wher they gof un and e3id rhay were
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going cut to get a snake, I walked over to the counter and
picked up my pistol and my money and went to the door and
tried to get out and they had it locked.
Q They had it locked?
A Well, it wés locked. The bolts were closed cn it wherxy
you couldn't open the doer.

Is there a bolt on the inside?

Yes, sir, it 1s a little old bolt lock thing.

Q
A
Q  Is there a bolt on the door knob?
A Not to lock it.

Q

But there is a lock bolt where you can lock the doer

from the inside?

A Sometimes it worked and sometimes it didn't. It was

hahging there by just screws.

Q You didn't try to close that door?

A No, sir. I didn't think about it at the time.

Q Mr. Shively, according to this diagram the door is
here, right? .
A Yes.

Q What did you do -- where were you seated with Mr.
Sutherland?

A We were seated right over here.

Q You were seated over here?

A Yez, sir.

Q And when Mr. Sutherland and Mr. Géins raid they were
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going out to get a snake, did you follow them to the door?
A I got up and I come around here and went behind the
counter. My money box and things were sitting right here.

I picked them up and went right over to the door to leave.

Q You went to the door and found you couldn't open
ie?

A Right.

Q And you didn't lock it from the inside?

A No, sir, becaugse I didn't figure that lock was any
good. |

Q Well, you didn't even try, did you?

A No, sir.

Q What is this area here?

A. It is sort of a kitchen, and a little storage room

where we keep things in.

Q One of the ladies saild that you went back here and you
got your pistol, held it in your hand up on the counter for

six to eight minutes, is that right?

A I don't know how long 1t was.
Q You were just waiting for them to come back?
A No, sir. I was wailting to get away or protect myself)

whatever I had to do.

Q But you were there with the gun in your hand for some

geveral minutes at least?

A The frame of mind I was in I ccouldn't say how long it
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Q Was there any resson that you couldn't go back in

this area?

A Yes, sir.
Q What?
A I wouldn't go into a burning room. I couldn't see

~hack there.

Isn't there a doorﬁay here?

Q

A No, sir.

Q No doorway here?

A No, sir. No doorway in that back storage rcom.
Q Is there any reason that you couldn't have gene

through this doorway?
A Yes, eir, but I would have come out twenty to thirty
yards from where they were going to get the snake.

That's on thie end of the building?

Yes.

And the pump house was some fifty to sixty feet . . .

Q

A

Q

A It is not that far.
Q The sheriff just testified it was.

A He estimated it. I estimate it at thirty-five feet.
Q You say it is thirty-five, he says sixty, but ycu
could have come out here and gone this way, couldn't you?

A It was growed up back there. 1 woul? have had to run

through the bushes and briars and weeds.
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Q So insrtead of that you get your pilstol out and walt

to shoot inside this building. Mr. shively, you shot. What

did you shoot at?

A I shot at what I thought was a snake coming through
the air.

Q You shot at the belt?

A Well,‘I thought it was a snake. It turned out te

be a belt.

Q | The same belt that Mr. Sutherland had play=d with vou

before with?

A 1 don't know, sir. I never looked at it that close

afterwards.

Q 1 believe that you said that you had gotten ycur money

box, you had put your pistol in your pccket?

A Yes.

G And then Mr. Sutherland asked you to have a drink with
him?

A Yes, si;.

Q Were you ready to leave at the time you got your money

box and your pistol?

A Yes, eir.

MR. COWAY: That's all.
CROSS EXAMINMATICN

3Y MR. MEADE:

g Mr. Shively, first of all, »efcre Mr. Sutherland and

“f}
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Mr. Goins went sut to zet -- they sald they were zoing out
tc get a real snake?

A Yes.

Q Before they went out, hadn't you warned them that

somebody would get hurt or might get shot?

A . Yee, oir.

Q Jidn't Mr. Sutherland know yeu had a gun on you?

A Yes, erir.

Q  When they left you actually tried to leave, dida't
you?

A Yes, sir.

Q And the door was locked?

A Yes, sir. It was closed, bolted where I couldn't

get it oper.

Q Then I understood that you got behind the counter?

A Ves, sir. T was baclk as far as I cculd go and still
see what was coming inside.

Q Could you se2 anything out of the window there?.

A 1 could sae their heads and they come up and made a
moting with their lipe what I understood as We act 3 2dg one
Q And then the next thing that happenad the -cor opened

Did it come cpen reai gzently or did it just bust open?

A 1t busted cpen.
Q Then what happened?
Y The aur went off. 1 shot et wbat I thought was a

EARLINE F. GOSNEY
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snake.

Q You saw aomething comine through the air?

A Yes.

Q aAnd you shot at it?

A Yes.

Q Did you intend to shoot at Mr. Sutherland?

A Ho, sir.

Q Did you think you had hit Mr. Sutherland?

A | Mo, sir.

Q What, if anything, did Mr. Sutherland do about the

time you shot? Did he say anything or do asything? '

A Well, he sort of laughed when he threw the belt, then
it looked like he stood there a second and hellered out, then
he.just fell over.

Did you go to him?

Not at the moment.

Did you think he had been hit at that time?

No, sir.

Mr. Shively, just a couple of eimple questions. Are

ycu afraid of snakes?

A Yes, sir.

Q 1 want you to tell the jury what znakes or the though

of snakes mean to you or signlfy te wvou.

i3

A It is hard te explain. A let of rnecpla have got a

Bl

ear of warar. 3cme

fear of fire, a lot of pecrle have 2c% 9

ir
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of these things I am not scared of, but a snake, I can see
one crawling across that windew sill eut yonder, and I will
go shaky.
Q Wasn't a belt throwa around your neck by Mr.
Sutherland in the late afternocn on April 10th while you were
on the telephone?

Yes, sir.

Did you fall then?

I fell against the juke box, yes, sir.

Yes, sgir.

A

Q

A

Q Did you drop the telephone?

A

Q What sort of feeling do you get when something like
this happens? Does your heart stop or what? Pain?

A | Yes, eir. I get pains at times. I have got a little

heart problem and I get pain at times.

Q You do have a heart problem?

A Yes, sir.

Q How long have you had it?

A Approximately four years.

Q Mr. Sutherland was a good friend of vours?

A Yes, eir.

Q Did he know you had this heart condition?

A No, sir.

Q 1 understood you tc gav that Wayne Rogere and Mr.

Goins, and I thought veou said vour breother went down and cut

-
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the water on, is that right?
A Mr. Rogers went to cut the water on and my brother

went to show him how to cut it on, because Mr. Rogers said
he was not scared of no snakes and I stood outside the door
up on top of the hill there and they hollered up there, "There
three big ones in here." That's when Mr. Sutherland and all
of them went outside and said they were going to get rid of
them. That's when they started kidding me about not going
bac# down there, really.

MR. MEADE: That's all.

REDIRECT EXAMINATION

BY MR. CONWAY:

Q Mr. Shively, you then weat back up there after the
first time between the building and the pump house to show

Mr. Rogers how to cut the water on?

A I went outside the door and showed him the pump

house and how to get to the water, but T never did go dowa to

the pump house.

Q But vou went between the building and the pump hcuse.
A No. 1In front of the building, the main huildinz at
the door.

Q How far were you from the pumr hcuse at that time?

A I would say seventy-five or eightv yards.

Q Seventy=-£five or eighty yards? How far 18 the pump

house fxom the building?

EARLINE F. GOSNEY
REGISTERED PROFESSIONAL REPORTER
PANVILL ™ VIRGINIA



10

B

12

14

15

16

17

18

19

20

21

2

24

25

{ : 62

A It is about thirty or thirty-five feet if you go out
the back door on the bottom, but if you go out the front
door you have got to go cut and go down to it.

Q You think it is about seventy-five yards from the

front door of the building?

A Guessing, estimating.
Q And only thirty-five €£ecet firom the side decor?
A I would say from where I was standing in Sveont of

the building, in accordance with the side docr and everything
Q Mr. Shively, isn't there a lock on the dror leading
into the ladies restroom?

A Yes. It 18 a lock whera we lock at night at the top

of the steps leading down to the ladies bathroom. We bar the

- door and lock it, but it is taken off every morning.

Q Was any reason you couldn't have gone down there and

put that lock on?

A I didn't see no reason to leck the ladies bathroom
sir.
Q Instead of running behind the counter, you were

already cn thet gide of the room, why did you run behind

the counter instead of golng into the begement and locking

the deor?
A You can't lock the ladieg bathrocm from the inside.
Q You have got a ladies bathrcom that you can't lock

the doecr to?

EARLINE F. GOSNEY
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A I don't thiok you can.
Q You could have gona dovm the steps and gone outside.
A I would have had o went through twe locked doors

to get outside and it would have carried me righé out at the
wall house, within thirty or thirty-five feet.

Q There are steps leading directly frcm the dooxr at the
basement to the front of the building, weren't there?

A I don't frllow you, sir.

Q When you ccme out_of the basement decor =-- this is

the front door? (Referring to the diagram)

A Yes, sir.

Q " You say you were seated over here with Sutherland and
Goins, right? -

A. Yes, sir.

Q All right. And after you went over here ro try this

door -- you‘didn't go out directly with them. You waited
until after they had gotten cut and the door was shut. You
said you couldn't get it open, so you went this way, riéht?
A Right.

Q Was there any reason you cculdn't have gone this way
down thesge stepr to the basement and out this deor?

A Well, if I had of went cut that door it would have
brought me right ocut at the well house where they were gcing
to get the gnakes.

Q There'z a roadwav alcag here, ian'= it?

EARLINE F. GOSNEY
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A It was an old roadway but it was grown up, from the

back of the store around.

Q But there was an old roadway?
A It was old.
Q According to your testimony, it is thirty-five feet

from here to the well house?

A Yes.

Q Aren't there steps leading from rizht here out to

the . . .

A No, sir.

Q No steps there?

A You come out about ten feet, then you go up the steps
Q As the belt came through the air, 1ns:ead cf shooting

couldn’'t you have stepped right into that storage room?
A I don't know, sir. I was too nervous.

Q Do you know that it is unlawful to shoot a gun in a
Pty St - ]

public place?
MR. MEATE: I will have to object to this line of questioning

THE COURT: Oblecticn sustained. It is unlawful, no question

about that.
MR. CONWAY: That's all.

THE WITNESS STOCD ASIDE.

******‘k************************
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the next witness, being first duly sworn, testified and statec

as folleows:

BY MR. CONWAY:

Q

A Very vaguely.

Q Do you remember who you were with and sc forth?
A Yes.

Q Who were you with?

A Clinton Sutherland.

Q Where did you all go that day?

A From the beginning of the day or . . .

Q Well, did you go anywhere for breakfast?

A No, sir. We went to the &iner but that won't
breakfast.

Q What time?

A 1 would éay approximately ten o'clock, eleven o;clock

somewhere along there. Just before lunch.

WAYNE ROGERS

DIRECT EXAMINATION

Mr. Rogers, do you recall April 10th of lest-year?

Did you get anything to eat?

I think I ate something, but I don't think Clinten

Did you see Mr. Shively there?

Yes, sir,.

What copnversaticn do you rememher having with Mr.

EARLINE F. GOSNEY
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o

Shively?

A He mentioned scomething about it was a leak in the
water line and he went out to the pump howse to turn the
water on and it was a snake in the pump house. He was telling
us about it.

Q He was telling you about it?

A Yes, sir. He was telling me and Clinton and whoever
else was in the diner.

Q What resulted from that conversation?

2 Me and Clinton left and we went over on the other
side of town. Then we come back and Mr. Shively =sked me was
I scared of snakes. I said, "No, sir." He asked me would 1
go out there and run them out of the pump house so he could
tufn the water on because he needed some. I told him, ''Yeah,
I'll go out there anrd run them out.” So me and Clinton and
Mr. Shively's brother, Jimmy,lwe went to the pump house. When
I opened it up, it was a snake in there. I run him out.. I
gsaid beings 1 was out there I would-tﬁrn the water on for ﬁim
because he acted like he was scared. |
Q Wﬁere wags Mr. Shively at that time?

A Standing up on the bank above the pump houvse.

Q How far from the pump house?

A I would say a¢ far as here te the wall back yonder,

maybe not that far.

@ Twenty to thirxrty feer?
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A Something like that.
Q Could he see in the pump house?
A It would have been hard to do. He could have seen it

but it weould haﬁe been hard to have seen in and seen the
snake itegelf, I would =ay.

Q You all got the water turned back on?

A No, sir. I was going to gc in the pump hotuse to
turn.the water on. When I started to go ia something just
told me to lecok up and it was a snake laying up on the ledge
on each gide of ne.

Q What happened?

A We run them out and they was golng down the side of
the wall down under the pump house.

Q Then what happened?

A Then we got back up to the diner and everybody

started teaging Garland about it.

Q Did vou ever get the water turned on?

A If they did, I didn't turn it on.

Q You and Mr. Sutherland and who else? Jimmv Shively?
A Yes, si;.

Q - All of veu went back ia fhe diner?

Yes.

And started teasing Mr. Shively about snales?

Yes, siv.

o e O B

Can you explain a litzle mors in detsil what ., .

’
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consisted of?

A Mr; Shively was telling us about how scared he was
of snakes. We kept teasing him about we was going to go
out there and get one and bring it back and put it on him.

He just kept on telling us not to do it because he was scared

of them.

Q pid anybody put anything on him?

A No, sir, not then.

Q | When was the first time aybody used a belt to scare
him?

A It was later on that evening.

Q What happened?

A Some more of our friends come in. We was all sitting

in a booth. They started taking_their belts off, dropping
them on Mr. Shively, putting them around his neck. |
Q Did he get mad with anybody?

A No, sir. It seemed like he didn't get mad, just

seemed like he was frighteped.

Q He didn't get mad?

A No, sir.

Q How many times did people play with him with belts?
A To be truthful, I don't know, because 1 was drinking

kind of heavy myself. They were continuously playing with
e

him.

2 What was he deoiong?

EARLINE F. GOSNEY
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A Every time thev would do it he would jump up. One
time he almost turned the table over we were gitting in.

Q Was he drinking beer toﬁ?

Yea, sir. I think he was drinking cne then.

How long were you there?

> O >

1 would say up until about nine o'clock, about
thirty-five or forty minutes before the accident happened.
Q What were Mr. Sutherland and Mr. Shively doing when
you 1éfc at about nine o'clock?

A I1f I ain't mistaken, we were all kind of sitting

around in the booth, but we were shooting pool, too.

Q Did Mr. Shively say he was leaving or anything before
you left?

A . No, sir.

Q. He did not? Was he drinking beer with you all?

A Yes.

CROSS EXAMINATICN

BY MR. MEADE:

Q Mr. Rogers, you went to the Country Diner that day
with Mr. Sutherland, of course.

A Yes.

Q And you knew from Mr. Shively that there had been
some snakes seen in the pump house?

A Yes, sir.

Q Cn at least one cccasion vou szaw the result of the
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fright on Mr. Shively; you raw him white and shaky, didn'c

vou?
A
Q
A
Q

Yes.
It was obvious that he was frightened of snaikes?
Yes, sir.

And you were asked by Mr. Shivaly on one cccasion to

see if vou could cut the water on for him, is that right?

A

Q

>

> O > Fol >0

ground.

Q

A

house.

Q

Yes, sir.

So you went down to the pump house?

Yes, sir.

Who was with you?

Clinton.

That's Sutherlaond?

And his brother, Jimmy.

And when you got down there you saw one on the floor?

Yes, sir, on the ground, it was coiled up on the

Did you run him out?

Yeg, sir. He went up under the edge of the pump

And then you went on into the pumo house a little

ways and vou thought better and you locked up.

A Ves, sir.
Q You saw at least two more on the raftera?
A Yes, sir, one nan 21ch 2ide.
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You caw tham siither dcwn?

Yes, sir. We started in the pumn house. They were

on the raftere cutzide the pumn house.

> O >

O > Q

You backed ocut toc?

Yes, sir.

You didn't cut the water on?
Ne, siz.

Too manv snakes tc suit vou?

Yes, sirt.

Later on when both you and Sutherland weres teasing

Shively and told him vou all were going to bring a snake i=n

there and throw it on him, he told ycu all you had better

not, that he was liable to shoot you or hurt you. DNidn't he

s#y that?
A Yes.
Q He said, "I am liable to shoot you', or scmething to

that effect?

A

Yes, gir.

You realized this was getting to Shively?
Yes. I quit focling with him.

You figured he might do something feelish? ..
Yes.

So you gtopred?

Yes.

cutherland 4Zeot on picline at him?

EARLINE F. GOSNEY
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A There were some more peonle that came in that
started picking at him. Thev seen we were picking at him
and they started oicking 2t him then.

You left abcut what, about 8:307

About nine o'cloclk 1 left.

You saw at least thrée snakeg down there yourself?

Yes, sir.

Vol Y« T e

There were enough in there to keep you from going
in tﬁere and cutting the water on, yasn't s '
A Yes, sgir.
REDIRECT EKAMIHATION
BY MR. CONWAY:

Q Mr. Rogers, who was teasing Mr. Shively about these

snakes other than you and Sutherland?

A Gerald Bcaze and Robert Goins.__} think it was all of
us,
Q Do you recall which one put a belt around his neck

when he was at the phone?

A At the phone?
Q Yes. Were you there?
A No, sir. I wae shooting pool at the time. When I

turned arcund I seen him running from the phone, but as
far as who done it, I didn't see who done it.

THE WITNESS STOCR ASIDE.

FRE T T S e Ik 2 2 S N N S I
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MRS . GARLAND GHIVELT

the next witness called to testify on behalf of the plaintiff
2 az an adverse witness, belng first duly =worn, testified and
. etated ag follows:
- DIRECT EXAMINATICN
§ | BY MR, COMWAY:
d Q Mrs. Shivély, I believe tha* you ware called by
8 telephone by veur husband semetime co the L0th of April of
? last year to bring him scme mothballe, {e that right?
" A' Yes, sir.
" Q Do you krow what time thet was?
2 A It was around 6:30.
e Q In the evenirg?
4 A‘ Yes, sir.
13 Q Did you take the mothballs fo him? :
6 1 a Yes, sir.
L Q After you got out there, what did he do with the mothj
18 balls?
® A He and mv brcthef:ip-law and 1 carried them and put
20 them in the pump house.-ﬁ
21 Q Ye went with vou =11 té rur them in rhe pump hcusa?
2 A _YXes.
23 2 Abéut how s~ ia this pumes house from the building?
24 Juat look around and ~ae i{f 1r i fo tha streat or O the
25 end 0f the noveh ar ahers,

EARLINE F. GOSNEY
REGISTERED PROFESSIONAL REPORTER
NANVILILE, VIRGINIA



From the huilling I wevld zay at least as Jar as the

As far as the porch? You all zut the mothballs in

-Did anyhody say anythiong about seeing any snakes when

Mrs. Shively, vour husband had ycur pistnl, is that

When we were living in Charlctte Crunty. We came

A
2 porch.
e
. the pump house?
? A Yes, sir.
. Q And did you see any snakes?
# A No, sir, I didn't.
8
Q
¥ vou were cut there at the pump house?
B A Thev had said they had seen them.
L Q Pefore, buvt did anybodv see them at that time
21 a I don't know.
I
4 right?
15 A Cne that I had hought, yes, =ir.
i G Had he ever shot at gnakes with i1t?
17 A Yes, sir.
L Q Where?
19 A
L to Danville one weekand and went hack heme end he thought it
& was a spake up there at the well house, but it war a =ztick
EL__ nut thers, and he wae shocting at that.
2 Q Had he ever abect at gnakee in the garden?
a4 A He has nhot at them, voe, alx,
25 2

n{id voau have ~~cardgn to pur g sarte in a hottl2?
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A Yes, sir.

2 Q The summer 5Sefnre? Tell us what happened.
3 A I went down in the basement one night and it was a
4 snake down there, and I gzot a Eroom and hit it and I thought
3 I had killed 1t. I was going to put it in a jar and scare
8 the little girl with it sc she wouldn't get close to then.
g Q Scare ycur child?
4 A Uh huh. She was asleep g0 I was izoing to wait until
2 ths next day and shew it to her to make sure she understood
10 they would hurt he%, net to get clrse to them. I showed it
1 to him and he just panicked.
12 1 q What do vou mean? He didn't shoot at it, did he?
13 A No, sir., I killed the snake. It wasan't dead when
14 1 pﬁt it in the jar and when I took the top off the next day
15 I could tell it wasr't dead and I put it out »n the carport
16 and just cut it in two with a hoe.
17 0 You gav he panicked?
18 | A He turned real white and drew back and said, "That
L thing will hurt you."
20 Q He didn't run and he dida't shoot at it?
21 A He stepped baclk.

Q That's all.

CRCES EXAMINATIOW

24 | nY MR, MEADE:
25 Q Mrs. Shively, your husband is ard has been deathly
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afrald of snakeg?
A Ever since I have knowr nim.
Q He gets scrt cf hysterical when things are said about
snakes and when he sees a snake he gets hysterical, doesn't
he?
A ' Yesg, sir.

THE WITNESS STCOD ASIDE,
% odke ok ok ok deokhohk ok ohodkokokode ek ok ok ko hok ok k kkkok kK

(Court anrd counsel went into chambers)

TN CHAMBERS

MR. WHITE: That's all the witnesses we have on liabhilitv,.
MR. MEADE: Judge, that raises at thig time =-- it wonld
be apprcpriate under normal circumstances to go into this
otser matter that I raised this morning, but as I understand

it, the plaintiffs have rested thelr case except with reséecq'

4

to the damage agpect. I think that this would be an appropriate

time for me to make a motion on liability because if the
Court should rustain it, then we dorn't have to go into the
damage aspect of it. Does the Court want to handle it that
way?

THE CCURT: Yes, gir.

MR. MEADE: Then it is my understanding that the plaintiffs
have rested their case with respect tc the liability feature
cf it. In view of that, defendant, by counsel, moves the

-

Court to strike the eviderce and enter summarv judgment for
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the defendant on the ground that there has been no showing
of primary negligence that could be the sole proximate cause
of the resulting death of Sutherland, and certainly on the
ground that Sutherlanod was guilty of at least contributory
negligence that was at least a contributing proximate cause
of the accident and his resulting death.

MR. CONWAY: 1f your Honor please, we feel that any person
using a firearm is bound to use extracrdinary care, and
certainly this was a most wanton type of negligence on Mr.
Shively's part shooting in an occupied building, strictly
illegal and without a permit and contributery negligence 1is
something thét happens contemporaneously with the main act.
We don't see how Mr. Sutherland was acting at the same time
he.got shot. Hé had thrown a belt in a playful act, but the
shot came later that killed him, and he was not required,
according to the authorities, to anticipate heedlessness

on the part of Mr. Shively, which this was heedless to b?
shooting a gun undér these circumstances. He had a righf to
assume that he would act with care. There has beea no showin
by our eviderce thet Mr. Sutherland knew that Mr. Shiveiy
had a gun. He had mentioned a gun, but there was no showing
by cur evidence that he in fact had one. Thers was no way
that Mr. Sutherland shoul< or ought to have anticipated the
wanton act on the pert of Mr. Shively. We feel that Mr.

Shively was zuilty of the zrossest, mosi wacton, wilful act
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of negligencerwe have ever heard cf and we just don't feel
that Mr. Sutherland was required to anticipate that he might
get shot after all of this horseolay all afternoon with the
belt and he was throwing the same belt and Mr. Shively had
every opportunity tco step around the corner of that wall there
out of the way of the snake that was being thrown, 1f he had
walted for that point. He says that he tried the door to get
out after Mr. Sutherland had stepped out and he found he
coul&n'g get out, but there was no reason he couldn't have
gone out with them and left at the game time. He apparently
waited and went behind the counter. He had every opportunity
to go down the steps and out another way. If he was shooting
at the snake he certainly was negligent if he thought it
was a snéke, and I don't think he had reasonable grounds to
assume it ﬁas a snake after all the horseplay with belts,
and he had obvicusly seen this belt on several different N
occasions during the horseplay during the afterncon.

MR. WHITE: 1If it please the Court, as I recall the evidénce
in this case, I have to agree with Mr. Conway that the

actual exhibition of a firearm to the decedent has not been
nroven, that the only evidence with regard to injury has been
the general statehent by Mr. Shively that "If anybody throws
a snake on me, somebody will get hurt' or "I will shoot

semebody', I don't know which of those statements he really

made. That during this whole afternncn of frivolity, drinkin$,
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good palling axcund, fellowship, this man was teased by lots
of his friends. There is no indication in the evidence

that when 3utherland went out and came back in, that he
could exrpect to be ;onfronted by a man holding a pistol
simply based on the statements that somebody will get shot.
T2> me this is a case of misplaced confidence and that, of
course, in the law is not contributory negligence and I have
to agree with Mr. Conway that he covld reasonably expect as
a prudent person to come in and continue horeseplay rather tham
to have this frightful confrontation of a Eirearm.‘ Gf course
there éas a mcmentarv pause and halt in which something

else might have hanpened that was not quite so sericus, such
as shocting up in the air or on the floor, or something like
thaf. To me the element of contributory negligence at this
point is net in the case. 1 think primary negligence has been
shown. If the defenee counsel can, througﬁ his evidence, shoy
a prure case of contributory negligence, of course, that is hig
duty under the law, N
THE COURT: Gentlemen, here ls where we are. Here is a man
in his cwn olace of business with some frieads and you
gentlemen and your witnesses have tried to make cut the fact
it is all right to zo out and gat a snake and run a man out
of his place of business. Mr. Sutherland knew that Mr.

Shively was parancid ~f snak2g. Mr. Rogers testified he

backed o££f, he zould sse what was happening. 12 fact, from
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a legal standpoint Mr. Sutherland was guilty of an assault
on Mr. Shively. There is no question about that. He could
have taken out a warrart for him. You don't have to have the
weapon. The Supreme Court has held a rubber gun or a
cap pistol is considered a deadly weapon. It is what the
victim thinks it is. The fact it was a belt resulting
in Mr. Sutherland's death is unfortunate, but I am going to
grant the defendant's motion to strike the evidence. I feel
Mr. Sﬁtherland put in motion a series of events that led to
his death, that he knew or should have known that the
defendant was -- the word he used was deathly afraid of snakes
and he persisted in an act that made him guilty of negligence
that directly contriﬁuted to his own death. Mr. Sutherland
was gullty of thaﬁ degree of negligence which showed a
disregard for the health and safety of Mr. Shively and it
goes to the extent, as I said, Mr. Sutherland's acts went
to the polnt that he was guilty of -- legally guilty of a
criminal assault. 1 am going to sustain Mr. Meade's moti;n
and enter summary judgment Eorrthe defendant, over the
objection and exception of Mr. Conway and Mr. White, and I
will explain what we did to the jury.

(Court and counsel returned to the courtroom)
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IN COURT

THE CCURT: The plaintiff has concluded all ite evidence
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in reference to liability that was the cause of the death

of Mr. Sutherland and the law is such, ladies and gentlemen,

or a fire or whatever, alleged snake throwing incident, the
plaintiff, in this case Mr. Sutherland, would have tec be free
from negligence in order for his estate to recover anything.
I am of the opinion that i{f you ladies and gentlemen brought
back a verdict in favor of Mr. Sutherland's estate, I would
have tﬁ set 1t aside. 1 feel that Mr. Sutherland, in his
actions with the snake or an alleged sunake -- I am satisfied
Mr. Shively had a mortal, deathly fear of snakes -- he was

paranoid about gnakes -- I feel Mr. Sutherland put in motion

kneﬁ or should have known Mr. Shively was afraid of snakes

to the point he‘was almost paranoid about them, and with that
knowledge Mr. Sutherland persisted in an act that made him
guilty of negligence when he confronted Mr. Shively finally
with a belt that ﬁurned out that Mr. Shively thought was a
snake that turned out to be a belt, and Mr. Sutherland

was guilty of that degree of negligence that showed a disregaq
for the health and safety of Mr. Shively, knowing Mr. Shively
was deathly afrald of snakes. 1In fact, as I told Mr. Conway

and Mr. White, if the situation had stoopecd short of Mr.

Sutherland's death, Mr. Sutherland was guiity of an assault

that in order to recover, whether it be an automaotile accident

! on Mr. Shively. As I explained, the law of% the Commcawealth
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is 1f I »ob a bank with a ~3p nistol and the bank teller
thinks I have a real pistol, I am guilty of an assault with
a deadly weapen, even though I don't have a deadly weapon.
It is what the victim thinks it is. I think Mr. Shively had
plenty of reason tc think it was a snake. Therefore, I am
going to strike the plaintiff's evidence and enter summary
judgment for the defendant.

(Court was adjourned.)
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