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~·10TIO~~ FOR J"JDGEHENT 

FOR 

To the Honorable James F. Ingram, Judge 

The plaintiff respectfully represents that 

1. 

She was heretofore, on October 8, 1980, duly appointed 

Administratrix of Estate of Albert Clinton sutherland, deceased 

in the Clark's Office of Your Honor's Court. 

2. 

The deceased left three children as his only heirs at law, 

namely, Charles •'l'ade sutherland, aged 21, Dennis Hall Sutherlanc, 

aged 12, and :\ngela Ruth Sutherland, aged 9. He was not marriec 

at the time of hi9 death. 

3. 

The said Albert Clinton Sutherland was wrongfully shot 
to deatn by the defandant, Garland Shively, at the Country ~iner, 

on Route 58 East in Pittsylvania County, Virginia. 
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4. 

T~e deceased was and hac been a patron at t h e said Country 

9 iner at the time of his death and the said defendant Shively 

'.¥a s then and there an employee of the defendant 1 3 urns 1 owner 

and operator of the said Country Diner. 

5. 

It was t~e duty of the said Burns to provide a safe 

establishment for his customers ~ut he knew or should have 

known of defendant Shively's unstable propensities and k new 

or should have k nown that defendant Shively kept a loaded gun 

on the said Diner's premises, but the defendant Bu--ns never­

t h eless perwdtted the defandant Shively to keep said weapon 

on his premises knowing or he should have known and realized 

t hat defendant Shively kept the same for dangerous use and 

which weapon did in fact inflict the said Suth erland's 

mortal wound. 

Therefore, the said defendant wholly failed in his duty 

a foresaid and by said negligence the defendant Burns li~ewise 

oeca~e liable for the wrongful death of the said Sutherland. 

:,-1herefore, the plaintiff moves for a judgement in the 

amount of $150,000.00 against each defendant, both of whom 

are jointly and severally liable for the ~rongful death of 

Albert Clinton Sutherland. 

Respectfully submitted 

Ma'-=r.,...~ ..... · l::..vn ........ ..;;S;..;u;..;:t;;;.;h;.;;;;e=.r.;;;.l.;:::an:..:.d;;;;_;G::.:r;..;:i:..:f:.::f:.::i:;.;n~----p 1 a inti f f 

~F~·-H~-~C~o~n~w~a~y ____________________ counsel to Plaintiff 

812-13 :·lasonic Building 

~anville, Virginia 24541 
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GROUNDS OF 

DEFENSE 

For his gro1.mds of defense to the motion for judgrrent for wrongful 

death filed in the ai::x::Ne styled action , defendant Garland Shively replies, 

denying he is liable to plaintiff, and for answer says: 

1. 

The allegations of Paragraph 1 of the rrotion for judgrrent are not 

denied. 

2. 

The all egations of Paragraph 2 of the rrotion for judgment are not 

denie:l . 

3 . 

The allegations of Paragraph 3 of the rrotion for judgment are 

denie:l . 

4. 

The allegations of Paragraph 4 of the rrotion for judgrrent are not 

denied. 

5. 

The allegations of Paragraph 5 of the motion for judgrrent are 

denied. 

6 . 

Tills defendant allege~ that. at the ti...-ne ar1d place canplained of in 

the rrotion for judgment plaintiff 1 s decedent was guilty of negligence proximately 

causi.pg or contributing to cause his death and/ or plaintiff 1 s decedent asst.liT'ed 

the risk of his death , thus barring any recovery herein . 
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WHEREFORE, defendant Garland Shively denies he is liable to plaintiff 

in any arrount and requests this action be dismissed as to him, with his oosts 

expended. 

Counsel 

MEADE , TATE & DANIEL, P. C. 
116 South Ridge Street 
Danville, Virginia 24541 

·. 

Frank 0. Meade 

GARI.Al.\lD SHIVELY 

By Counsel 

CERTIFICATE OF COUNSEL 

I, Frank 0. Meade , of counsel for defendant Garland Shively in the 

al:::ove styled action, certify that a true copy of the foregoing grounds of 

defense was served by maillng on the llth day of Cecernber, 1980, to F. H. 

Conway, oounsel for plaintiff, Masonic Building, Danville, Virginia, and to 

Earle C-aiTett, III, of oounsel for defendant Robert Burns, Masonic Building, 

Danville, Virginia . 

··· . . \ : 'Lor• • • • • 
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On June 29, 1981, carne the plaintiff and defendant in person and by 

their attorneys, the defendant having filed his grounds of defense to plain­

tiff 1 s rrotion for judgrrent. 

Whereup:m carre a jury, to-wit: Rebecca Brov.d.er, I'1axine Catron, lois 

Harp, Hilson 1,btley, Nan B. Scruggs, Shirley Stone and \·hlbur \•Jilliarns, who \..-ere 

sworn to well and truly try the issue joined and a true verdict give accOrding 

to the evidence and the law. 

The evidence of the plaintiff was presented and at t.~e conclusion of 

all the evidence as to the issue of liability, the defendant, by cotmSel, rroved 

the Cow:t to strike the evidence of the plaintiff on the ground, arrong others, 

that the evidence established that P.aintiff1 s deceased \vas guilty of misconduct 

which constituted contributory negligence and snch actions by the plaintiff 

decedent 'WOuld as a matter of law bar the piaintiff fran recovery, which rrotion, 

for reasons set forth orally and in a letter opinion of this court dated July 6, 

1981, was sustained and to which ruling of the Court the plaintiff, by counsel, 

objected and excepted. 

~·lhereupon, the jurJ was discharged. 

Thereafter the plaintiff , by counsel, filed her written notion that 

the Court "set aside" and void its order strikirg the plaintiff 1 s evidence and 

grant a ne\J trial. vJheret."ffn t.'le Court, after maturely considering the same, 

overruled said r.otion, to which action of the Court, plaintiff, by counsel, duly 

objected and excepted. 

It is, therefore , 1\DJUIXiED and ORDERED that the plaintiff may not 

recover and shall have rought against the said defendant, and jtrlgrrent is here­

with ent ered on bch<tlf o f t he defend.:mt a9ainst t.., e plaintiff for his costs i n 
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this behalf expended. To all of which the plaintiff has noted her objections 

a.rrl exceptions. 

And the plaintiff having indicated, by counsel, to the Court her 

desire to apply to the Suprer!e Court of Virginia for a writ of error to the 

aforesaid judgr.ent, it is ORDERED that execution on said judgrrent be susp:nded 

until such tirre as the said app:al procedure is terminated or until plaintiff 

fails to effect an appeal, provided the plaintiff, or sc:rreone on her behalf 

wit.ltin 15 days fran the date of entry hereof, gives l:ond before the Clerk of this 

Court in the arrount of $1,000, as required by §8.01-676, Code of Virginia, with 

adequate security, approved by the Clerk of this Court. 

The Clerk is directed to send a cow teste of this order forthwith to 

counsel of record. 

ENI'ER: 112 '1 / 81 

I~ f~a~--0---

· :::;. . \ :· . . .- . . . • i. t.C:RK. 
~ •· . . ~ 

c:~~ 
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VIRGINIA 

IN THE CIRCUIT COURT OF PITTSYLVANIA COUNTY 

MARILYN SUTHERLAND GRIFFIN, 

ADM. etc. 

Plaintiff 

v 

GARLAND SHIVELY 

Defendant 

NOTICE 

OF 

APPEAL 

The Plaintiff hereby gives Notice of Appeal to the Supreme 

Court of Virginia from the final judgement order of this Court 

of July 27th, 1981, and gives further notice pursuant to Rule 

5:6 that a transcript of the testimony is to b e filed, as part 

of the record, and a ssign s a s error the Court's strik i ng plaint­

iff ' s evidence . 

Respectful l y s ubmitted 

~F~·~H~·~· ~c~o~n~w~a~y ______________ counsel 

_w~·~c~a~r~l~t~o~n=-~W~h~i~t~e~ ________ counsel 

I certify that a copy of this Notice of Appeal was mailed 

to Frank 0 . Meade , Esquire , South Ridge Street, Danville , Va. 

24541 on August 12th 19~. 

F . H. Conway 

00? 
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VIRGINIA: 

IN THE CIRCUIT COURT OF PITTSYLVANIA COUNTY 

- - - - - - - - - - - -
MARILYN SUTHERLAND GRIFFEN 
Administratrix of the Estate of 
Albert Clinton Sutherland, Deceased 

VS 

GARLAND SHIVELY 

:TRANSCRIPT OF EVIDENCE 

- - - - - - - - - - - - - - - - - - -

A stenographic report of the evidence and other 

. · :::·': 

incidents of trial recorded in the Circuit Court of Pittsylva ia 

County, at Chatham, Virginia, on the 29th day of June, 1981, 

heard before Honorable B. A. Davi_s, III, Judge, and jury. 

APPEARANCES : · FRENCH H. CONWAY 
W • CARLTON WHITE 
Counsel for Plaintiff 

FRANK 0. MEADE 
Counsel for Defendant 

'--------------·--------------------J 
EARLINE ,-. QOSNI:Y 

REGISTI!:Rl!:C P .. Ofi"E5510 NAL Rl:fiO .. TI!:R 
DANVILLE. V IRGI N IA 
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The jury wa·s empaneled and duly sworn. The witnesses 

2 were separated and exc luded from the c ourtroom. Opening 

3 statement·s were presented on behalf of ~;>laintiff and defendan , 

4 which are omitted. 

5 CHARLES SUTHERLAND 

6 the first witness, called to testify on behalf .of the 

7 plaintiff, being first duly sworn, testified and stated as 

8 f ollows: 

9 
I 

DIRECT EXAMINATION 

10 BY MR. CONWAY: 

11 Q You are Charles Sutherland? 

12 A Yes. 

13 Q Are you the son of Mr . Clinton Sutherland? 

14 A Yes. 

15 Q Mr. Sutherland, you are not full brother to Dennis 

16 and Angela, right? 

17 A 

18 Q 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

25 A 

No, sir, I am not. 

. You are a child by a previous marriage? 

Yes, sir. 

Were you close to your father? 

No, sir, I wasn't. 

You were not ? 

No , sir. 

How old are you now? 

Twenty-two. 
EARLINit I' · <IO.NitY 

,_ECJIIITI!:RI!D 1""01'1:1!1810NAL "I:I"O .. TI:R 
f' AHVtl L >. V lltGI NIA 
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4 

Q Are you asking anything for yourself in this case? 

2 A No, sir. 

3 MR. CONWAY: Thank you. 

4 CROSS EXAMINATION 

5 BY· MR. MEADE : 

6 Q You say you are not asking anything for yourself? 

7 A N"o,. sir. 

8 Q You don't feel anybody is entitled to anything, do 

9 you? 

10 A I didn't say ~hat. 

11 Q You are making no claim at all? 

12 A No, sir. 

13 MR. MEAIE: That's all. 

14 THE WitNESS STOOD ASIDE. 

15 * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * ·* 
16 VIVIAN COUNTS 

r. ~- . . -~ ·· j 

17 the next witness, being first duly sworn, testified and state( 

18 as follows: 

19 

20 

21 

22 

23 

24 

25 

~ 

Q What is your full name? 

A Vivian Lee Counts. 

Q Where were you on April lOth· of last year? 

A I was working at the restaurant. 

Q Why were you working at that restaurant on that day? 

A Mr. Shively called me and told me he would like for 

me to work ~hat day because he had ~ome rusiness to attend to. 

I " L . • 

I:ARL.IN. '1'. CIO.Nin' 
RCCIISTI:R.D -OJ'a.810NAL. R.PORTI!:R 

DANV~. VIRQINIA 
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8 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

\ 
1 

Q He had some business to attend to7 

A Yes. 

Q And he wanted you to take his place? 

A Yes, sir. 

Q Can you tell us what time you got to the Country 

Diner? 

3 

A I expect it was around 9:30 or 10:00, somewhere like 

that. 

Q Who was there at that time? 

A Mr. Shively was there. 

Q When did· you first see Mr. Sutherland? 

A I expect it was around 11:30 or quarter to twelve. 

Almost lunch time. 

Q Was he with anyone? 

A lJh huh. 

Q Who was he with? 

A Wayne Rogers. 

Q. Did they order anything? 

A Yes, sir. They came in and they wanted b~eakfast. 

I laughed at them because I told them, '!This is lunchtime, 

boys." They said, ''We just got up arid we would like breakfas • '' 

So I fixed them a ham sandwich. They ate a ham sandwich. 

Q Was the water on at that time? 

A No; si~, it wasn't. 

~ Wh3t happened about the water? 
llA!tLINit fl. CIO.NIEY 

ltllGI.Tt:ltiED PltOI"IESIIIONAL ltiE .. Oit~lt 
OANYILLF. VtRGINI"' 
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t 6 

1 A I went back there to cut it on and it wasn't on, so 

2 I asked Mr. Shively could he go and see why we didn't have 

· 3 any water. So he went to the well house and he was gone for 

4 a few -minutes. He come back in and he was just as white as 

5 a sheet. He couldn't speak. I said, "What's the matter?" 

6 He still couldn't speak. I noticed his lips were all white. 

7 I said, "Mr. Shively, what is the matter?" I think I asked h m 

8 about three times. He said,. 'tr.et me catch my breath. I just 

9 saw some snakes in there." Scared him to death. 

10 Q He didn't die? 

T1 A No,. he didn ' t . 

12 Q So what hAppened about the water? 

13 A Well, ba •aid, "I am not going back in the well house 

14 I don't care if yov never get any water the rest of the day. 11 

lS. Q 

16 A 

17 Q 

TB A 

19 Q 

Did· you get water? 

No,. I dido' t. 

Never did turn the water on? 
\ 

I didn't go back out to -turn it on. 

Well. Mr. Rogers and Mr. Sutherland and Mr. Shively 

~ were there? 

21 A Yea, air. 

- 22 Q What went on after they ate their sandwich? 

23 A They just talked and palled around, you know, just 

24 normal procedure between friends. 

25 Q 

I • 

Was there anything said about snakes? 
EARLINIE 1'. QOSNI!Y 

· RI!:GIST£RED PROI"ESSIONAL RI! .. ORT£R 
OANVILLI':. VIRGINIA 

01.3 

.. - ... : 



7 

A Yeah, they were talking about the snakes. 

Q Was anything done by anybody? 

A Well, Mr. Shively was sitting at the bar. He was 

still trying to catch his br'eath, trying to get over what he 

had seen. They said, '~e will go out there and get the snakes 

for you." He said, ''No, don't go out there· and bother the 

snakes." 

Q Did they go out? 

A l think they went outside. I am pretty sure they 

did. 

Q When they came back in -what did they say? 

A They didn.'t have a snake. They were still teasing 

him about the snakes. 

Q How were they teasing him? 

A Saying they were going ·to ·get the snakes and put 

them on him, all that, you know. 

Q Was there any demonstration of any kind, belt 

throwing or anything? 

A No, not at that . time. They was just talking and 

teasing, you know, patting him on the back. Just palling 

around. 

Q What time did you leave? 

A I expect it was around fifteen minutes to four, 

four o'clock. 

Q Was there any other employee in the restaurant then 

I • ' : 

IEAIU.INIE I'· cao•N•'I 
IUQISTI:Iti!D l'ltOP'IESSIONAL lti!I'OIITI:It 

O~NVJLt6i'~INIA 



·' '. 

' "".i 

I • ., 

- : , 

: .. 
. . 

~ . . 

: .• . 

.• 
.... 

. . -~ ; 

2 
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6 

7 

a 

9 

' .. 
J 

at that time? 

A 1 believe Hazel Qu-ina was working. Yeah, Hazel come 

on at four o'clock. 

Q What was Mr. Shively doing. You said he indicated 

to you he wanted to do something else for you to take his 

place. Waa be there at the restaurant all th!s time? 

A Well. now I remember. His brother came by, Jimmy 

Shively. They had to go pick up his daughter. Then they 

were going in. the basement to sort out cans. 

restaurant? 

8 

10 Q They ve-re ao.ing in- the basement of the __ , :;!l 

11 A Uh bub. 

12 Q Would· you explain to the jury a little bit about:· 

13 this restaurant. Where is the counter in relation to the. 

14 front door'l 

A I would say ·tbe counter is- about where you are 

16 standing • . Let's say the door ia about over there at that 

17 chair. Maybe a little farther. 

18 Q The counter runs, along one side of the building, is 

19 that right? 

20 A Yes,. sir. 

21 Q What is at the end of the counter from the front 

22 door? 

23 A At the end of tbe counter? It is two or three 

24 machines. 

25 Q Was there. any ot.her room back there? 

• • i . " ~ •• • : . 
• I • • 

, I 
• IEARLINI! fl. QOIINI:"f' 

1 IU!GIIITEREO PROJ'I!:!ISIONAL RIEPI:IWTW:R 
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A You mean where the counter is? 

Q Behind the counter. 

A Yea, you can walk there, it is a space. 

Q To the best of your recollection what did Mr.~ sutherl2nd 

do while he was there and you were ther~ · after he had eaten 

breakfast? 

A Well,. he was talking to Wayne Rogers a pretty good. 

while in the booth. He was palling around with Mr. Shively. 

Then my hu•band came in around three o'clock. He wanted 

my huaban~ to play pool. Be said no, it vas almost time for 

me to get off. He reached up and bit .my husband on the ear. 

That's the. way he va•. He loved to play. We left, you know. 

Q Was anybody· mad? 

A No, -sir,. didn't seem. to be. 

Q What kind of trade. did this restaurant have? 

A. What kind of trade did it have? 

Q Yea. Who frequented ~he place? What type of peqple? 

A Mostly regular customers came in and we sold food 

there and we sold beer there. MOstly in the daytime. 

Q It had a pool table? 

A And a pinball machine, things ·like that. 

Q What alcoholic be~erages did you serve? 

A Beer. That·' s about it. 

Q Mainly ber? 

A Yes, sir. We had beer in the kegs too. 

' .· 
Jr,\I,LIN. P'. QO!tNII:Y 

l'tii:QISTI:,..D Pl'tOI"I!:SISIONAL l'tEI"OI'tTI:" 
DANVILL«. Vll'tGINIA 
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Q Draft beer? 

A Yes, sir. 

CROSS EXAMINATION 

BY MR • MEAIE : 

Q Mrs. Counts, I understood that after you got to work 

you needed water! 

A Yes, we did. 

Q And so you told Mr.. Shively this and he went to the 

well house? 

A Yes, sir. out back. 

Q Out back?. 

A Yes, beside the restaurant. 

Q About how far from the back door? 

A I •• no.t goo.d on this.. I know he went out the front 

door. He vent to the left side. I don't know how many feet 

back. 

Q He came back in in a short. while? 

A Yea,. sir, he did. 

Q And I believe,ou testified when he came back in he 

was white? 

A Yes, sir. · 

Q Be couldn't speak? 

A Yes, sir. 

Q I believe you laid he was frigbtlnad to d•ath or 

scared to· death? 
!:ARI..JI<IIt Jl', OOSNI:Y 

IUOIST'IU ti:D PIIIO JI't.:S SJO NAI.. IIIRIIO IIIT1[111 . 
D A NVILL E . V IRGINIA 
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A Yes. I knew something was wrong because he had 

done turned white all over and he couldn't speak. I asked 

him three times, I said, ''Mr. Shively, what is wrong?" He 

a aid, "I just liked' to have put my bands on snakes." You knm , 

just took a deep breath like. that. 

Q It took him quite some time to get .over this, 

didn't itt 

A Yes, sir • 

Q T~ fright was obvious to be seen, wasn't it? 

A Yea~ sir. 

Q This· happened before Sutherland and Wayne Rogers came 

in? 

A Yes, sir. 

Q. Rut apparently they were told about it when they came 

in? 

A They knew about it because they were talking about thE 

snakes. 

Q Did they make some statement to the effect they would 

put some snakes on Mr. Shively? 

A Yes, sir. 

Q And that frightened him? 

A Yes, sir. He said, "Don't go out there and get 

them snakes." 

Q The front door to this restaurant apparently latches 

from the outsid~ at night. Do you lock it with a ~adlock? 

1tAIU.tNa , , QO·N·'I' 
lti!:QI~TI:RED I"I'IOP'I!S!IIONAL lti!'"O"ff" 
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A Yes. You have to lock it with a lock, put a padlock 

2 on it. 

3 Q Some·times when the front door is closed, the hasp 

4 will slip in and the door won't o~en? 

5 A And whoever is inside can't get out, because it will 

6 slant back and catch. 

7 

8 A 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q So you can lock yourself in the front door? 

Yes. .. I've done it myself a couple of times. 

Q I believe you worked first shift that day? 

A Uh huh. 

Q And Mr. Shively, he operated the restaurant for the 

owner, didn't he? 

A Yes. 

Q And you were relieved about four o'clock when ·Hazel 

Quinn came in? 

A Yes. sir~ 

Q At the time you left Hazel was there, Mr. Shively 

was there and Jimmy Shively was there, is that correct? 

A Yes, sir. 

REPIRECT EXAMINATION 

BY MR. CONWAY: 

Q Mrs. Counts, the front door, does it have · any locka 

on the inside of it, bolts? 

A Seems like it had a little latch. 

Q So it could be locked from the inside? 
I:AitLIHIE 1'". QOSNIEY 
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A Yes, I believe you could. 

2 Q You mentioned that Mr. Shively went to the basement. 

3 Do you get to the basement from inside the building? 

4 A Yea, sir. 

5 Q And ia there a back door, outside back door? 

6 A Yes. · They have a back door, but that was kept 

7 barred all the time. 

Q Is that in the basement? 

9 A Yes, sir. 

10 MR.. CONWAY : Thank you. 

11 RECROSS EXAMINATION 

12 BY MR. MEADE: 

13 Q From the time that -- you say Mr. Sutherland and 

14 Wayne Rogers arrived between 11:30 and 12:00 o'c1ock1 

15 A 

16 Q 

17 up? 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 A 

25 

I • 

Yea. 

And said they wanted breakfast, they had just gotten 

Yes, sir. 

Did they leave anytime while you were there? 

No, sir, they were still there. 

At four o'clock? 

Uh huh. They were still there. 

They didn't leave in between that time? 

No. 

REDIRECT EXAMINATION· 

EA,.LIN& 1". QOIIN&Y 
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BY MR. CONWAY: 

I 
I 

, I 

2 Q Mrs. Counts, did you serve Mr. Sutherland and Mr. 

3 Shively any beer while you were there? 

A 

5 THE WITNESS STOOD ASIJE. 

14 

6 ******************************* 

7 HAZEL QUINN 

8 the next witness called by the plaintiff, being first duly · 

9 sworn, testified and stated as follows: 

10 DIRKCT ·EXAMINATION 

11 BY MR. CONWAY: 

12 Q What. is your full name? , .. · . . .... ,;4 

13 A Hazel Quinn. 

14 Q Mrs. Quinn, were you working last April lOth? 

15 A Yea, sir. 

16 Q Where did you work7 

17 A Country Diner, 58 East. 

ra Q What time did you come to work that day? 

19 A Supposed to have been there at four, but I came in at 

W three. I came in early. 

2·1 Q Do you recall particularly who was there at the time 

~ you came in? 

23 A I can tell you some of them. Clinton Sutherland 

24 was there and Garland was in there ·and Mra. Counts was working 

25 there. ·It was several in there but I can't remember who all 

!!:ARLINE F. QO!INI!:Y 
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was there. 

2 Q Do you recall what Mr. S~therland was doing when you 

3 came in? 

4 A At that time he was playing pool. 

5 Q Playing pool?. 

6 A Yeah. 

7 Q What happened, to the best of your recollection, 

8 from then until Mr. Sutherland's death? Try to recount it 

9 as best you can. 

10 A I came in and sat at a table and Clinton walked over 

11 to the table •. Garland said to me --that's Mr. Shively 

12 said, ''Hazel, if you don't never get no water out of that 

13 well, if you don't ever have no water, I'm not going back to 

14 that well." He said it was snakes· out there. Mr. Sutherland 

15 heard it all. So I went on my shift and went to work. About 

16 
·.· five o'clock Mr. Shively got a call and Mr. Sutherland wenc . 

17 to the bathroom outside. And the phone was beside the door 

18 and he was on the phone and Mr. Sutherland walked in and 

19 throwed the belt around his neck. 

20 Q Around Mr. Shively's neck? 

21 A Yes. And he fell over on the· juke box and turned 

22 white and Clinton, he laughed about it. Mr. Sutherland just 

23 laughed. 

24 Q Then what occurred? 

25 A Later on it w.gs nobody there but me and Mr. Shively 

E ARLINE F. GOSNEY 
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and Mr . Sutherland for quite a ~hile . I ~~nt over in the 

2 booth and sat here a nd th~y sat en che o :her side, Mr. 

3 Shively and Mr. Sutherland, talking . 

4 Q They were !:d tting in the· !Jooth t ogether? 

5 A Yes, they were talking to each c"..:her. 

6 Q Whcrt were t: hP.y doing? 

7 A They were ta l king. They had ! h.e~r. I <::er,Jed them 

8 a beer. I don' t know r~ally what time it was, i t might have 

9 been after nine that Robert Goins and Gerald Eoaze and J. D. 

10 Aherron came in. They walked over there where th~y was at, 

11 and one of them throwed a belt on the table. Mr. Shively 

12 jumped up. Robert Goins said,. .,Let'~ go g~t the real snake 

13 and put on him." Mr. Shively said, "If ycu do you won't walk 

14 back through that door again." They we nt: ?utside, stayed 

15 maybe ten mtn·utes. Mr . Shively went to the j oc r ~ n -i t r:...:; d to 

16 get out , but he couldn't get the door op~ n. There was a late 

17 en the outside and if you shut it you can't get out because 

18 I've been locked .in myself at closir.g t i!'le, had t c get the 

19 cab driver t o come and ooen the door fer rne. H::, s '3id, "Hazel , 

20 they have lock~7!d l!l€' · 1 !'. t · H€ we11t Arouo ~i behin~ . t h<: -:cunt r.> r 

21 and 1 loc ket:~ there and he had th~ ff t.;n i ~ h! ~ ~, ;:!n . .; ·li.tne d at 

22 the door. Mr. Sutherlan~ walked i n and ~e f lung s0methin~ 

23 black-- I couldn't tell. wh<? th~r i t ~u10 .J -:;n ake c.-r wh.~c it 

25 s'ltting. A bc~r: th ~1:: ~ 1.rn~ ~~e g t.;l'! t.1~~ -: ~ : f . Wher. '1e thr::-t..•ed '-------'::.......------- - --·· - ----- -··- ·- -:- ·- ··--··--· 
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it the gun went off. I got u~ and went over there. Mr. 

2 Shively went over ther~ and said, "Call the life saving crew, 

3 I have shot Mr . Sutherland." 

4 Q Do you recall any .other incidents throughout the 

5 day? You mentioned a couple where Mr. Sutherland put his 

6 belt around Mr. Shively's neck when he was on the phone and 

7 someone else threw a belt on the table. 

8 A Yes. 

9 Q Were there any other incidents of throwing a belt 

10 around Mr. Shively? 

11 A That was all that I saw. 

12 Q How did the water ·get turned back on? 

13 A I don't know. · I don't know whether somebody else --

14 we still didn't have none. 

15 Q You never did get any-water? 

16 A W~ got some later but I don't know what day we got 

17 any. We didn't have none that afternoon because the well 

18 wouldn 't run. 

19 Q Do you remember Mr. Shively's brother coming down? 

20 A I knew he was there. 

21 Q Do you recall how many people were io the place 

22 when -Mr. Shively Rhot? 

23 

24 

25 

A Yes, sir. 

Q How many? 

A Mr. Aherron, Gerald ~oaze ~nd me ~nd Mr. Shively. 
'----------------- ··-------

EARLINE 1". GO'!JNEY 
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Robert went out the door with Mr. Sutherland. J. 0 . Ah~rron, 

2 Gerald Boaze, Mr. Shively and I. 

3 Q Would you describe the layout of the pl.lcP. a littl-C? 

4 bit for the benefit of the Court and jury? You go in the 

5 front door which fronts on 58 west? 

6 A Yes, sir. 

7 Q Going toward South Boston -- I mean. e3~t going toward · 

8 South ' Boston, right? 

9 A Right. 

10 Q When you come in the front door what is t0 yollr right 

ll A It is two· booths and the counter. 

12 Q The counter is to your right.? 

13 A I come in this way. 

14 Q The counter is to the right? 

15 A Yes. 

16 Q Can you get around the counter at the fran~ of the 

17 building? Is that where you go around the counter to ge~ 

18 behind the counter? 

19 A That's the only way you can go, to the ri~ht to gRt 

20 behind the counter. 

21 Q The counter runs from front to b~ck of :h~ building, 

22 is that correct? 

23 A 

24 Q 

25 A 

It runs h.alf~l7'3y, but not all thP- way. 

Where cloes i t ~top? 

-- ·- - -· ·- ----------------~ 
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Q Is the kitchen a ~eparate room? 

2 A No. It is all together. 

3 Q What is behind the count~r? 

4 A The cook stove is there, and the cash register. 

5 Q Any storage rooms there? 

6 A Down in the basement. 

7 Q Any stoarage room behinrj · ehe counter? 

8 
A No. The beer box is behind the count'!r alJ the w8y 

9 down the counter. 

10 Q At the end of the counter is there a room back there? 

11 A It is a little small kitchen. 

12 Q But that is not connected to the main room? 

13 A I~ has -a partition where you can't see in the kitchen 

14 Q When you come in the front door, the wall of the 

15 kitchen is right in front of you? 

16 A Yes. You see it is panelled there. • J 

17 Q And it is a restroom there, isn't it? 

18" A It goes downstairs. 

19 Q And down in the basement what is down th~~e? 

20 A Storage room. w~ have '<ept stuff down- ther~ but not 

21 at that time. We didn't have anything down th~re . 

22 Q After ycu ge t to the baoement is therP ~n ~utside 

23 entrance? 

24 A 

25 

In the b~~ement it is. 

Wh~n Mr. -~u~hP.r.V.H.,ri went out wtth ~r. Goi:-1r you say 
&:AIU .. INI!: F . GOSNIEY 
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: hat Mr. Shively di :Jn ·~ go out Hith him, is that ri.~~d· 

2 
A No, he didn't :;o outsi d?. , but he did try to get: out. 

3 Q After they got out. 

4 A He tried to get out the door. He did. 

5 Q Did h~ lock the front door from the insi de? 

6 A Not as I know 6£. H~ didn't lock it becau~e he could 't 

7 get it open. 

8 Q What did he do? 

9 A He walked behind the counter. 

10 Q What did he do behind the counter? 
I 

11 A I looked around. He h.a~ the gun i n his r.l!nd aimc~ 

12 at the door . 

13 Q He had .the gun in his hand aimed a t t:':1~ door? 

14 v • Yes, s1.r. 

15 Q How l ong before Mr. Sutherland came i:n ? 

16 A I would say they had been gone maybe eight or ten 

17 :ninutes. They went t owllrd the well. I could :1 e e the!.r heads 

18 frotn the wi:1dmJ where I <to~as sitting. 

19 Q And Mr. Shively was behind t he cour. r~r ~ith the gun 

20 all that time? 

21 A No. He trierl to get out t he ·door. qe c~u ! dn't, 90 

22 he walked behind the counter . 

23 

24 

25 

Q He dt_,in't loc !: the door.? 

A He tried to ge t cut. He ~oulin' ~ ~~tout . 

l_ 'l_ ____ H_P._'::_:~_u_~_. rl_h<1 ,""' 1.1:-.r. h -' d i.t: __ ~ r_o~_··._h_F.· __ ~ :_c:_f._.:J P. -~-~'-' t!S?-h, -------1 
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couldn't he? 

21 

2 A I don't know. There's a lock on there, but I don't 

3 think he would have. 

4 Q But. you say he went behind the counter? 

5 A Yes, sir. 

6 Q He got the· gun out? 

7 A I dori't know where he got the gun from, but I looked 

8 and he had the gun. 

9 Q How long was it before Mr. Shively shot? 

10 A C!inton came· in the door, slung the door open and 

11 slung the black object. That's when the gun went off. I · 

12 really didn't think he would do it because they were friends. 

13 Q How long was Mr. Shively at the counter with the gun 

14 in his hand before Mr. Sutherland came in with the belt? 

15 A I wouldn't know. They were gone·, _1 would say eight 

16 or ten minutes. When they went out the door he tried to get 

17 out the door. He went back behind the counter. When I looke 

18 around he had the. gun. 

19 Q So he was there with the gun for some six or eight 

20 minutes? 

21 A He had the gun before they came in. 

22 CROSS EXAMINATION 

23 BY MR. MEADE: 

24 Q Mrs~ Quinn, I understand your shift actually was from 

25 four o'clock on but you came in at r.hre~? 
'-------- -------- · --------·- ·· -
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A Yes. I always come in ~a~1y. 

2 Q When you arrived there was Sutherland, Shively and 

3 Vivian Counts? 

4 A Yes. There were some more there but I can't remember 

5 who they were • 

6 Q Did Mr. Shively tell you about having seen snakes in 

7 the well house? 

8 A Yes, . he did. . 

9 Q Now, you testified about· a phone call about five 

10 o'clock? 

11 A Yes, somewhere al~ng there. 

12 Q You say Mr •. Shively took this phone call? 

13 A Yes • 

14 Q . And the phone is pretty close to . . • • 

15 A It is beside the door. 

16 Q The front door? 

17 A On. the right if you were ins ide going out. 

18 Q You say while he was on the telephone Mr. Sutherland 

19 came. in and threw a belt? 

20 A Yes, around his neck. He had his back turned to the 

21 door, and when he came in be threw the belt around his neck. 

22 

23 

24 

25 

Q From behind? 

A Yes, from behind. 

Q I believe you testified Mr. Shively turned white? 

A He did. 
L....-- --- ---- - --.. -·- --- - ··- · ·-- ---_____ _____ ___, 
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Q And he fPll on the juke bo~? 

2 
A He dtd. 

3 Q He dropped the telephone too, didn't h~? 

4 A Yes, sir. 

5 Q Mrs. Shively was there at that time, wasn'c she7 

6 
A Yes, she wa~. She was in the kitchen. 

7 Q As a matter of fact, she came from th€ kitchen Rnd 

8 made the comment if it was a real .snake h!!! would hav!". a heart 

9 attack. 

10 A Yes. 

11 Q And Mr. Sutherland was th~~e · when t~at was qaid, 

12 wasn't he1 

13 A Right. 

14 Q And I believe you said a second occasion somebody 

15 threw a belt on the table? 

16 A Yes, but I don't know exactly which one did it. They 

17 were crowded around the table. 

18 Q Mr." Shively was in a booth at that tim~!? 

19 A Re was sitting down. 

20 Q And Mr .• Boaze wss there? 

21 A Sitting beside him. 

22 Q To get out Mr. Shively had to get ever Mr. Boaz~, 

23 didn 't he . 

24 A 

25 Q 

He tried to get ove~ him. 

He tr.ie d t~ 7 ----- - ------ ----· ·- - ·· 
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A Yes. 

2 That fri~htened him, didn•t it? 

3 Yes, it did. 

4 Still later in the evening Mr. ::. uth~rland or either 

5 Mr. Gains said, "Let's go cut and get th·~ !"~al s r:1al:..e. !t 

6 Mr. Sutherland said that. 

7 Q And put him on him. 

8 . \ He said, ''Let's go get the re.el :::: -:a !.-:e" is T"'hat he sai • 

9 He sa1d, "I have got a light in my car.'' 

10 And they were going to go down and get it. 

11 A Before they went out the . door. 

12 Q Mr. Shively begged him not to do that. 

13 He said, "!f you do, you won't 1;val.k back in the door. 

14 Q Oidn't he ~ay something about sc-mel:-cdy g~tting shot 

15 or getti:1g ht::rt? 

16 A 1 don't recall him ~aying that. 

17 Q ~cu say they were gone eight or ta~ minutes. 

18 A I would say. 

19 Q And then when they left the doer ~~rar"!r.tly l od-::a ·i. 

20 It hRd to be b~c~use he tri~d to gP~ out. He tried 

21 1:0 l~sve. 

22 Q He tri~~ t o get out? 

23 H~ was . . He turn~c1 around ~~d ~a1::! t0 me, "Th ~~' have 

24 J.c cl~ed !!If' in here." 

25 q 
EARLIN'I: 1". GOSN!:Y 
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A He was frightened. I knew he couldn't get out 

2 because I have been locked in there twice mys~lf. 

3 Q Where were you ~t this time? 

4 A I was sitting in a booth. 

5 Q And when the door opened, it was thrown open quick, 

6 wasn't it? 

7 A Right, and· he flung a black object. I couldn't tell 

8 whether it was a snake or what it went so fast. 

9 Q But it was a black, dark object? 

10 A Uh huh·. 

11 Q And it was a long object. 

12 A He had it rolled up when he throwed. it, whatever it 

13 was. It landed on the other side of me on the floor. 

14 Q You couldn't tell whether it was a ~nak~ or a belt, 

IS could you? 

16 A I couldn't tell what it was. 

17 Q Actually Shively and Sutherland were pretty good 

18 friends, weren't they? 

19 A They were. 

20 Q You knew Mr. Shively was deathly afraid of snakes? 

21 A I knew that. 

22 Q Everybody th.ere that day kne .. .J that? 

23 A That's true. 

24 Q And the statement that was made hy Goins was that the) 

25 were going out to gPt a real snake? 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I 

' 26 

A That'~ what he ~aid. 

Q And Sutherland agreed to de that? 

A He went out the door with hi~. 

Q You could see out the window and could se~ people out 

there? 

A 1 could see the tops of their heads when they came baclk, · 

over top of the juke box where I wa~ sitting. You could ~ee 

them. 

REDIRECT EXAMINATION 

BY MR. CONWAY: 

Q Mrs. Quinn, this was the ~arne b~lt that Mr. Sutherlanc 

had thrown around Mr. Shively's neck earlier, wasn't it? 

A It wns. 

Q Is there a restroom inside the building? 

A It is a ladies. The men's is on the outsid~. 

Q Can you lock the 1oor from the inRide of the restroom' 

A Are you talking about the ladies l:'estroom? It is . 

not no lock on the door in the ladies res~room bet it ts ' one 

at' the too of the stairs, where you :-;o downstair~. 

Q 

A 

Q 

A 

Q 

A 

And you go downstairs to the basement? 

To the ladies bathroom, yes. 

In other words, there's a ~o~r leading to th~ basemen 7 

Yes. 

And ther~·~ ~ lock that you ~~n lock it ae thAt point 

At th!.? t'('O 0r • : h~ ·t~irfl Y..,'·' Ct!!" lN~ !t.. the door. It 
-·---------·-·- .. -- _ __________ ___J 
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has got a padlock. 

2 Q And when you go down to the basement, is there sn 

3 outside entrance? 

4 A In the storage room it is. 

5 MR. CONWAY: Thank you. 

6 RECROSS EXAMINATION 

7 BY MR . MEAIE: 

8 Q The bas~ment door you referred to was kept locked 

9 f~om the inside, wasn't it? 

10 A It was. 

11 Q Padlocked? 

12 A Padlocks on both of the doors . It is one to go in th ~ 

13 storage room and one when you come out. 

14 Q You mean it is padlocked on· both sides? 

15 A It .is. I couldn't even get out of it because I didn'-

16 have the key. 

17 REDIRECT EXAMINATION 

18 BY MR. CONWAY: 

19 Q Who had the key? 

20 A I think it was· hung up on the wall but I didn't know 

21 whic~ one it was because they . kP.pt all the keys uo there. 

22 I never did have to use the outside door down chere. 

23 Q Did Mr. Shively keep the key? 

24 A They were always hung on the wall . There was a bunch 

~ of keys there. I didn't know which cnP it waR. They w~re 
~-------------------------------·--------------·------------------~ 
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always hung on the wall. 

2 THE WITNESS STOOD ASIDE. 

3 * * * * * * * * * * * * * * * * * *.* * * * * * * * * * * * * 
4 JOHN D. AHERRON 

5 the next witness, being first duly sworn, t~stified and state 

6 as follow~: 

7 DIRECT EXAMINATION 

8 BY MR. CONWAY: 

9 Q What i~ your full name? 

10 A John o. Aherron. 

11 Q Where do you live? 

12 A Route 1, Ringgold. 

13 Q Did you know Mr. Sutherland? 

14 A I did. 

15 Q Do you know Mr . Shively? 

16 A I do. 

17 Q On Aoril lOth last year, did yqu hAve occas·ion to 

18 be at the Country Diner? 

19 A Yes, sir. 

20 Q Can you tell the Court and jury what you recall 

21 hapoened? 

22 A We 11, we had worked on a tractor up tmtil nine or 

23 ten o'clock, whenever we got there. W.a wenr: in. Mr. Shively 

U and Mr. Sutherland were sitting tccethee in one booth . I 

~ believe w~ or~ered e ~eer. _______ _______ __.J 
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Q You anJ ~ho ? 

A Me .and Robert GoinP and G~?.ra ld Bcez.e. They ~at --

29 

Sutherland and Shively -- i n a boot~. I sat over in a booth 

by myself. In the meantime someone camP. by with a belt and 

threw on Mr. -Shively ar:d he come cut of the booth and went 

b~ckw~rds ~nd proceeded to ~o b~hind the counter. In the 

meant imP. they went out, ·told him they were going t 11 bring a 

s nake in to put en him. 

Q Wh~t time of day waR thts? 

A This was in the night. Really I done forgot the 

exact tirne. Mr. Shively w~nt to the door to g~t out. The 

door wa s locked. Then he w~nt behind the counter. Me and 

Gerald Boaze w~nt to the pool t~ble . We had alrea~y put a 

quarter in it. After they had left, Goins and Sutherland had 

gone outside, we went over and put a quarter in t he pool 

table and wag proceeding to shoot pool . The door flew open 

and the sh~t was ~ired and we didn't ~e~ anything f:rom w~ere 

we was at at t~e location of the pool t ahle . 

Q You say th~ t wh~n you ~o~ th~r~ Mr. Shiv~ t y ~ni Mr. 

Cle~nt w~re sitti ng in ~ booth to~~th~r? 

A Yes, sir. 

Q Was Rnybo~y · else wi th them i n th~ booth? 

A No, sir. 

Q Whc thre'C-T th!~ belt on th~ ta t-1. ~, do you =~m~mber? 

EI\RI..INE rr. GOSN!rY 
~ EGISTEI'EO '"ROFE ~SIONO.L. R t:: POP -. F:~ 

.... ... • J "•t l I r '~;.tt~~ f'\ 

u-.:~6 



30 
know wheth~r Mr. Sutherland o~ G~rald ~oaz~ threw the belt. 

2 Q Had you heard much conversation about the snake 

3 busin~ss Rnd the belt lJusir.l"ess while you were there? 

A Only wh~n I went in that evening something was talked 

5 about it but not a whole lot. I mean it w.as just t~lk that 

6 they had found some ~oakes in the well hous~, I believe. 

7 Q Are you afraid of snakes your~elf7 

8 A Well, I don't catch them. I am not scared of them 

9 but I don't go around trying to catch them. 

10 Q You say you t:Jidn' t see wha_t Mr. ·Shively did when he 

11 went b~hind the counter? 

12 A No, sir. 

13 Q Did you see him have a gun? 

14 A No, sir. 

15 MR. CONWAY: Thank you. 

16 CROSS EXAMI~ATION 

17 BY MR • MEADE : 

18 Q Mr. Aherron, you arrived apparently late afternoon 

19 or early night, didn't you? 

20 

21 

22 

23 

24 

25 

A Yes, sir. 

Q And when you got there you have already told us who 

was there, but apparentlv Mr. Boaze and Mr. Goins sat in the . . .. ... 

Aame booth with Mr . SuthPr.land anc Mr. Shively? 

A 

Q 

That's right. 

And yeu sat in s ae~arate bD~th? 
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A Yes, sir. 

Q Did Boaze and Goins work for you? 

A No, sir. 

31 

Q In the booth where Mr. Shively was the other men vere 

laughing at Mr. Shively, weren't they? 

A At the time the -belt was thrown on him. 

Q They la~ghed? 

Yes. 

Q Re didn't laugh, did he? 

A No, sir. 

Q In fact~ be tried his best to get out of that booth, 

dido' t he? 

A He did ~et out . 

Q HP. . had to climb over Mr. Boaze to get out, didn't he? 

A It htt~pened so fast, he did come out. · 

Q And he then vent b~hind the counter, didn't he? 

A Yes. 

Q Didn't he say something to them about not putting 

a snake on him, if they did he might shoot somebody? 

A I think so. 

Q He nset:f thRt word "shoot", didn't h~? 

A ':t'?R, sir. 

Q He wa~ in effect warning them that somebody might 

g~t shot if they tried to out a snake on him? 

A That ' s r i h t • -----------------------
I!:ARI..IN!!: F . G O S NI!:Y 
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Q After that warning, they told him they were going 

2 out to get a snake to put on him, didn't they7 

3 A Yes, sir. 

4 Q And Sutherland and Goins w~nt outsid~ too, didn't 

5 they? 

6 A Yes. 

7 Q And after they ' got outside, did Mr. Sutherland make 

8 some sort of a motion through the window there's a window 

9 there you could eee through, isn't it? 

10 A Yes, sir. 

11 Q Oid Sutherland ma~e some sort of a motion out~ide tha 

12 he W4S going to get a snak~ or had gotten a snake and were 

13 going to put on him·? 

14 A ...... I am not sure about that. 

15 Q When Sutherland and Goins went outside, you and Mr. 

16 Boaze went over to shoot pool, didn't you? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes, sir. 

Q And Goins and Sutherland went outside? 

A That's right. 

Q To get the snakes they were talking about! 

A That's right. 

Q Now, I believe you testified that when Suth~rland 

and Goins went out, Mr. Shively tLied to go out the door 

but fcund the door was latched7 

A That's right:. 
!:ARLINE F. GO!'NI!:Y 
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Q And at thiA time Mr. Shively was real frightened, 

2 wasn't he? 

3 A Yes, sir. 

4 Q He was shaking and he was white? 

5 A That's right . 

6 Q Isn't that correct? 

7 A Y~s. 

8 Q It was obvious the man was frightened? 

9 A I think so. 

10 Q And I believe you had gotten over to the pool table 

11 and had you racked the balls up before this thing happened? 

12 A I b~lieve we had but in the process the balls 

13 hadn't never been broken when it happened. 

14 Q Then what happened? 

15 A Then Mr. Sutherland when he come in the door the belt 

16 W@nt through the air like that and we thought he was really 

17 

18 

19 

20 

21 

22 

23 

24 

25 

playing. We didn't know he had been shot. 

Q But the door flew open, didn't it? 

A All of a gudden. 

Q It was a sudden thing? 

A Just that quick. 

Q And I guess you looked ~p? 

A Ye~, sir. 

0 And you saw something come through the air7 

l_A Yes, sir. - ---- - ------ ------J 
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Q And then you heard the shot? 

A Y~s, sir. 

Q And you didn't have any idea that Mr. sutherland had 

be~n hit, did you? 

A No, sir. 

Q Then ~r. Sutherland fell to the floor? 

A Yes, sir. 

Q Did you go to him? 

A In a second or two I did, yes. 

Q At first you all thought he was pretending then, 

didn't you? 

A Yes. 

Q Then you realized he had been hit? 

A Yes. 

Q Mr. Shively hadn't indicated any hatred or dislike 

of Mr. Sutherland, he had simply been very frightened? 

A That's right. 

REDIRECT EXAMINATION 

BY MR. CONWAY: 

Q Mr. Aherron , when Mr. Sutherlann and Mr. Goins went 

outside, you said he w~s sitting with .Mr. Shively? 

A 

Q 

A 

He had came out of the booth then. 

Mr. Shively had come out of the booth? 

Yes. 

'EAitL.IN E F . GOS N EY 
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at the same time they did? 

A I believe he had made his way by the door then. 

Q What d~ you mean? 

35 

A From where the door was located and where the booth w s 

sitting, he had gotten by the door when they went out. 

Q Was there any reason he couldn't have walked out at 

the same time they did? 

A I don't think so. 

Q You said later, after they went out, he did try the 

10 front de or and that he couldn't open it? 

11 A Yes, sir~ 

12 Q Do you know whether or not he made any attempt to 

13 lock it, secure it so they couldn't get back in? 

14 No, air, I do not. 

15 THE WITNESS STOOD ASIDE. 

16 * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
17 (RECESS) 

18 M. W. TAYLOR 

19 the next witneRs, being first duly sworn, testified and 

20 stated as follows: 

21 DIRECT EXAMINATION 

22 BY MR. WHITE: 

23 Q Mr. Taylort please state your f ull n~me a~d occupatio • 

24 A I am Michael W. Taylor. I am an inve~tigator with 

~ the Sheriff's Department here in Chacham. 
·-----··--·-- ---- -------------1 
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Q Hew long have you been ~mployed by the Sheriff ' s 

Of!osrt!n€nt? 

A Since February of 1975 ; 

Q Were you working on the night of April 10, 1980? 

A No, ~ir . I was at home. I was called out to the 

incident . 

Q Where did you go in response to that call? 

A I went to the Country Diner, which is on 58 east of 

Danville. 

Q Please describe what you found at the scene when you 

got there . 

A When I arrived at approximately 10:30 at night there 

w~re sev~ral other officers there. Mr. Garland Shively was 

there. Some of the employees that· worked at the Country 

Diner were there, and I believe some of Mr. Shively's 

relatives . 

Q How m~ny people were there when you got there? 

A There were about seven people there when I arrived. 

Q Was Clinton Sutherland there? 

A No, sir . 

36 

Q Did you have an occasion while you were there to make 

a thorough investigation of what happene d? 

A Yes. I ... .• 

MR. MEADE: The question i~ aLready ans~7A red . It was a 
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Q What did your invP8tigation di$close. 

2 MR. MEADE: We are getting into possible hearsay. If he is 

3 going to testify to what he saw there when he got there 

4 that may be all right but we don't know how soon ·he got there 

5 after the accident. 

6 THE COURT: He got there at 10:30. Mr. Taylor knows all 

7 about hearsay. Testify as to the re~ults of your investigati n 

8 and leave out the hearsay. 

9 A When I arrived Mr . Sutherland was not there. I 

lO observed -- wh8t I did se~ was a. brown leather belt that was 

11 lying between two bar stools and this was near a counter 

12 that's inside of the Country Diner there. I did see a 25 cal bre 

13 pistol lying on the table and I did see a spent 25 cartridge 

14 lying on the floor behind the counter. That's what I saw 'at 

15 that time·. Soon after that we all left the premises there. 

16 Q After you left the premises, did you have an occasion 

17 to make a diagram of -the · premises? 

18 A Yes, sir. 

19 Q Do you have that now? 

20 A Yes, sir, 1 do. 

21 THE CCL~T: HRve ycu eeen the dia~ram, Mr. Meade? 

22 MR. MEADE: No. 

23 MR. WHITE: I am showing it to Mr . Meade right now, if the 

24 Court please. 

25 
THE COtJRT: Any objection~ Mr. Mead~-~~------------.1 
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MR. MEADE: No. 

2 MR. WHITE: I would like to enter a photostatic copy of 

3 this diagram. 

4 Q Prior to making your diagram, did you have an 

5 occasion to make pictures? 

6 A Yes, sir. 

7 THE COu~T: Mr. Meade, I believe you have seen the photograph , 

8 have you not? 

9 MR. MEADE: I have seen the photographs. As I understand, 
' 

10 these photographs are intended to show the area when he got 

11 there . 

12 THE COURT: They will be admitted, Mr. White. 

13 Q · Will you please identify the pictures handed to you n 

14 by Mr. Conway? 

15 THE COURT: I believe they are numbered on the back. Ret.er. 

16 to them by· number. 

17 A Piceure No. 1 is a picture of the bar stools I 

18 · referred to and the leather belt lying on the floor. 

19 Q Now, before you proceed, wil1 you indicate on the 

20 diagram where that particular· picture illus t rates the 

21 interior of that building. 

22 A See the diagram. This belt waG found between the 

23 fourth and fifth bA't" stools thf!re at the Country Diner, lying 

24 

25 l on the 

_angle. 

floor. Exhibit No. 2 is the same belt from a differen 

·Exhibit 3 i~ the counter I am re ferrin~ to, the 
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counter at the west end of the building of the Country Diner, 

and these ·bar stools would be in this area here. Exhibit 

No. 5 is a photograph ~hewing the pump house, and this wa! 

taken from the east corner of the building, somewhere in this 

arP.a of the east corner. Exhibit No. 7 is another photograph 

taken inside the building standing at this point here at the 

counter shooting back taward -- showing the back of the grill 

area and the ch~st which contained the beverages there. 

Exhibit No. 8 is just another photograph of the brawn leather 

belt on the floor. 

Q With the relationship to the bar stools, counter top 

and grill area, can you. point out or will you point out on 

your diagram where th~ front door of this establishment would 

be? 

A Yes, sir. The front door is marked as item A, the 

front door, item A. 

Q And where did you find the spent shell casing? 

A The spent shell casing was found behind the counter, 

marked as it~m K on the diagram. 

Q Would you take Exhibit 7 . With relationship to that 

particular in8tallation, where did you find the spent shell 

casing? 

A T~~ casing was found righ~ at the cottom of this 

fr~ezer cheRt ty~e aooliance here. The picture doesn't show t 

in~ o~ th~ floor but it wss found in this ar~a, right at 

-..., " V' ' . I ~ \' ' ~ r':I NI A 
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the bottom -of the cabinet. 

2 Q Where would that be in relation to the counter top? 

3 A The counter top runs the length of the chest. The 

4 counter top rests on top of the chest . The spent casing was 

5 found at the bottom on the floor. 

6 Q I show you a picture indicating a line of bar 

7 stools and a counter top. With relation to that, point out 

8 to the jury, please, the approximate location where the shell 

9 casing might have been lying on the floor. 

10 A With reference to the photograph it would be on the 

11 other side of the counter, · the far counter here, and it was 

12 lying on the floor. 

13 MR. MEADE: Were you pointing to a corner of th~ room back 

' 14 behind the counter? 

15 A Yes, facing the counter. 

16 MR. MEADE: Behind the counter? 

17 A Yes. 

18 Q Mr. Taylor, her~ is another photograph of the 

19 interior showing both the front door and the left-hand side 

20 of the counter facing the counter. There is a pole, 

21 apoarently, or a suppo~t that goes near that corner of the 

22 counter. How far away is that support? 

23 A From the counter top? 

24 Q Yes. 

25 ! A 
'----

I have ~o idea, Mr. Whit e . l ~-tf"'Uld be afraid to ~ay. 
--- -- -- -
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I just don't know. 

" 2 Q Is there a walkway in between those areas or not? 

3 A There is room enough to get to this bar stool, but 

4 I don't know how far it would be. 

5 Q Can you point out what area the shell casing was in 

6 there? Maybe you can answer Mr. Meade's question that way. 

7 A The counter top runs into this wall, and behind the 

8 counter lying on the floor was where the casing was found, 

9 b~hind this counter. 

10 Q Can you identify for us the front door on that 

11 photograph? 

12 A This door here would be the front door. 

13 Q And you have measured the distance between the 

14 location of the shell casing and the front door? 

15 A Yes, sir. 

16 Q Can you tell us what it measured? 

... .. :. 17 A It is approxim:ately twenty-three feet, f:i.ve;,.inch,s 

18 from the front door knob to the top corner of the counter. 

19 Q Was th~ measurement made with the door open or closed 

20 A I believe --well, I don't know. I can't say. I 

21 believe it was with the door closed but I wouldn't say. 

22 Q From the photographs can you tell us whether or not 

23 there was any obstruction to the o~ening of the door 

24 completely wide open? 

25 A ~othing but the door itself. The door o ~ens e o the 
--------------:---l 
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inside. 
~. 

2 Q Do you know how large a door it is? 

3 A The front door opening measured six foot six inches 

4 by three foot. 

5 Q Three by six and a hal£? 

6 A Yes. 

7 Q What is to the right of the door as a customer might 

8 enter? 

9 A To . the right? There's some sort-- I am noc sure of 

10 the name -- but some ~ort of electronic game. 

11 Q Could you identify· that for us in this photograph 

12 and pass it along to the jury? 

'·' 13 .. A This was the front door opening to the right, ,·.end 

14· this would be the m~chine and this is another shot of it from 

15 inside the building. There's the machine. 

16 Q Here is a photograph of the exterior of the Country 

17 Diner . Please look at that and identify it for us. 

18 A This is the Country Diner located on 58 outside of 

19 Danville in Pittsylvan·ia County. 

20 Q How large a parking area is that? 

21 A I am not sure of the exact s.ize. The building 

22 itself measures thi.rty-eight feet nine inches by twenty-eight 

23 feet nine inches, and the ~arking area is ~omewhat greater 

24 than the building its~l£. 

25 Q · Could cu te 11 ue, if you !{nc\4:, hew far off the 
EA"l.INE F. GOSNEY 
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actual highway right of way it is? 

A I don 1 t. know how far it would be.. Just an estimate 

would be fifty or sixty feet maybe. 

Q Are you familiar with the general operations of that 

particular establishments? 

MR. MEADE: I don't see how .he can answer that question. 

MR. WHITE: He is a deputy sheriff. 

THE COURT: Some things deputies don't know. 

A A whole lot of things. 

THE COURT: Are you familiar with the operation? 

A Well. I have grown. up in that community, yes, sir. 

It has always had the stigma of being a beer joint if that 

will help you any. 

Q Do you know who frequents the place? You are 

describing the type building and personnel. 

A Some good and some bad . 

Q Did you determine ownership of the belt? If so, who . 

might have owned it1 
tS-"r~;. ; : ~-~ 

I don't know. A 
' 

I can't answer truthfully, Mr. White. 

Q With regard to the building itself, could you tell us 

about any back door exterior entrance besides t hP f ront door? 

A Yes, sir. There is .a door inside of th~ building 

which leads down a s tairwell which l~ads into a basement area 

of the building that has exterior doors . 

Q Wh~t hes a n exterior door ? 

E A Rl.. l "f "= F . GO S N E Y 
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A The basement section of the building. 

2 Q Which side of the building is that on? 

3 A It would be on the basement, on the east end of th~ 

4 building. 

5 Q With relation to the building, where is the well 

6 house? 

7 A The well hou~e is at 8 diagonal from th~ ea~t corner 

8 of the building. It sort of ~its oft to the side of the 

9 Country Diner itself, the building itself. 

10 Q What is the distance between the well hcuse and the 

11 exterior door on the east side, tf you know? 

12 A I don't ~now, Mr. White. 

13 Q Did you ·see it? 

14 A Yes. 

15 Q Could you give us an estimate? 

16 A Yes, sir. Well, the front door, which is in the 

17 middlf! of the building upstairs, the entrance, from the front 

18 door •• 

19 Q Excuse me., Mr. Taylor. The question wa~ from the · 

20 door on the east side to the well hou~~. 

21 A I would say it was -- just an estimate -- fifty to 
,· 

22 aixty feet. 

23 HR. MEADE: I h.gve no ques t. ions. 

24 * * * * * * * * * * * * * * * * * * * * ~ * * * * * * * * ~ * 
25 
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GARLAND SHIVELY 

2 the defendant, called to testify on behalf of the plaintiff 

3 as an adverse witness, being first duly sworn, testified and 

4 stated as follows: 

5 DIRECT EXAMINATION 

6 BY MR. CONWAY: 

7 Q You are Mr. Grover Garland Shively? 

8 A Yes, sir. 

9 Q Where do you work, Mr. Shively? 

10 A Presently? 

11 Q Yes. 

12 A I am managing a service station on Route 58 east 

13 about half a mile outside of Danville. 

14 Q Where were you working Ap%!1 lOth of last year1 

15 A At the .Country Diner. 

16 Q Haw far is that out of Danville? 

17 A I would say appro~imately one mile. 

18 Q Is the Country Diner on the north side or the south 

19 side of the highway? 

20 THE COURT: Right or left going toward South Boston? 

21 A On the right. 

22 Q About how far is it beyond the old Wickes store? 

23 A The land is adjoining. 

24 Q It adjoins it? 

25 A 

!:""LINE F. GOSNEY 
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Q How long had you known Mr. Sutherland? 

2 A Well, I have known Mr. Sutherland for practically 

3 fifteen years, but I had never been close to him until the 

4 last nine or ten months. 

5 Q How close were you with him? 

6 A We were friends. 

7 Q You were friends? 

8 A Yes. 

9 Q Was he at your place of business:, this Country Diner, 

10 on April lOth? 

l1 A Yes, sir, he was at · the Country Diner on April lOth. 

12 Q What time did he get there? 

13 A I would say approximately 10:30 or 11:00. I don't 

'· 

14 know exactly what time it was. 

15 Q Who was with him? 

16 A Wayne Rogers. 

17 Q What did they do? 

18 A They come in and ordered something to eat and got 

19 them a beer and then they left and come back again. 

20 Q How long was it they were gone? 

21 A I would say abou~ an hour, an hour e.nd a half, 

n something tike thRt • . 

23 Q So they w~re back by one o'clock? 

24 A Around 1 : 00 or 1:30. 

25 Q Wa~ . M~ . Suth~rland in the Ccuntry Diner f~om that tim~ 
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until the time he died, except when he went outside? 

A Yes. 

Q He was at the place? 

A Yes. 

Q What time did he die, do you know? 

A No, sir, I can't say what time it was. 

Q There has been testimony there was some trouble with 

the water. Can you tell us about that, what happened? 

A Yes, sir. They had an underground leak that was founj 

later that was going to the Wickes building. We supplied 

the water to the Wickes building for their bathroom, and we 

hadn't been able to find it because it was underground and 

the well pum~ kept leaking dawn and we had to shut it off at 

night to keep the ·well ~rom leaking down. 

Q I believe Mrs. Counts said she asked you to see about 

the water. What happened? 

A I went up to the well house and was going to cut the 

. water on. When I opened the door it was a snake s tand.in'g up 

looking at me when I opened the door. 

Q So you didn't cut the water on? 

A No, sir. 

Q You went b~ck to the Country Diner and what did you 

do? 

A I went back in and I eat down on the bar stool. Wher 

I started talking I told Mrs. Counts to give me a glass of 

!:ARLINE 1". GOSNEY 
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""' /\ ' I V fll . r.:' '! ' "J t:'l i"'IA 

054 



l 48 ----·· ... _________________ _:__ __________ __, 

WP.ter, She asked me what was wr~:mg and I t old her. 

2 So then what rlid you do abo~t the water? 

3 A I let it go until that afterncon. I asked Mr. Rogers 

4 and my brother if they were scared of snakes, if h~ would 

5 cut the water on . He said he would go out there and check 

6 and cut the water on for me. 

7 Q Did they do that? 

8 A Yes, sir. 

9 Q That's Mr. W2yne Rcgers that came in with Mr. 

10 Sutherland7 

11 A Yes. 

12 Q You got the w3ter back on. Wer~ you talking t0 Mr. 

13 Sutherland most of this time? 

14 A Yes, sir. I ge~erally t~lked to most of the customer 

15 at the ciner. 

16 Q Did you sit with him? 

17 A Not in the afternoon, no, sir. 

18 Q When was the first time that somebody teased you 

19 with a belt? 

20 A Right aft!~r Mr. Sutherland and Mr. Rogers and th~m 

21 went out there to ~~t the ~nak~q out o£ the w~ll house. 

22 Q 

23 A 

24 then. 

25 Q 

What hAppP.ned? 

They cat!te b~ck in and they ~t.?rt~d te:tsing :ne 

F-ARLIN'I!: F . GOSNI!:Y 
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A Mr. Suthe~land . 

2 Q Whe~e were you 1 

3 A At one time I wa~ on the telephone. At one time I 

4 was over at the pool table when he threw it at me. 

5 Q So he threw the belt around your neck one time when 

6 you we~e at the telephone? 

7 A Yes, sir. 

8 Q Then you were over at the pool table a little later? 

9 · A We 11 , . I was at the pool table was the f:lrst time. 

10 Q And this was his own belt? 

n A He took it out of his· pants . I dontt know if it was 

12 his own belt or not. 

13 Q It was around your neck. I reckon you got a good 

14 look at it·, didn't you? 

15 A No, sir. I didn't see it. I j~st fell over 

16 against the pool table and the belt fell off my neck and 

17 somebody picked it up • 

18 Q . Did he throw the b~lt onto the booth table at any ti ? 

19 A Before he put it around roy neck when he w~nt out to 

20 use the bathroom he threw it on the pool t8bl~ one time. 

-21 Q No, I am talking about when you Rll were s e Ated. 

22 A In the booth? 

23 Q Yes. 

24 A I don't ·know who threw thP. ~elt th~n. 

25 Q 
·---·- -·-··----------------1 
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A Yes, sir. 

2 Q You saw this bP.lt then three or four times? 

3 A I saw a b~lt three or four times. 

4 Q Were they teasing you in any other way about being 

5 scared of snakes? 

6 A Yes, sir. 

7 Q How long did this teasing gc on? 

8 A About four or fi,Te hours, I would say. 

9 Q Did you call your wife? 

10 A Yes, sir. 

11 Q What did you call her for? 

12 A I called my wife and told her to bring me some moth-

13 balls because I ·have heard mothballs would get rid of snakes. 

14 I had her bring me a five-pound bucket out there. 

15 Q Did she do that? 

16 A Yes, sir. 

17 Q Who put the mothballs in the well house? 

18 A My brother. 

19 Q Shortly after that did anybody ~o out to the well 

20 house saying they ~~r~ going to g~t some ~nake~? 

21 A Yes, sir. We were ~itting in the bcoth there. 

22 Q You and who? 

23 A M~ and Mr. Sutherland and Mr. Goins and Mr. Boaze 

24 were sitting in the booth. Either Mr. Sutherland or Mr. 

~ Goins one said, ' ~e are going out to g~t the ~~al thing and 
EARLINE F. GOSNEY 
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I 
.... 

bring it in here and show you it is no fear into it. 11 

Q What time of day was that? 

A It was at night. 

Q Wasn't that earlier thcugh? Didn't it happen once 

before earlier? 

A They didn't say they were going out to get snakes .• 

51 

7 They said they wer~ going out to get rid of the snakes . That 

8 was Mr. Rogers, my brother, and Mr. Sutherland. 

9 Q They were going to get rid of the snakes? Wasn't 

10 anybody that went out before Mr. Goins and Mr . Sutherland 

1 1 and came back and told you there weren't any snakes out there~ 

. 12 A Not that I remember. 

13 Q Nobody told you that the snakes were all gone? 

14 A They were out there and they sai~ the snakes went 

15 down in the floor somewhere or went down into the building, 

16 but they didn't say the snakes were gone. 

17 Q - The first time the belt was thrown around your neck 

18 was when you were calling your wife, right? 

19 A Yes, sir. 

20 Q After your wif~ got there did somebody call you to 

21 the phon~ and somebody e lse threw a belt around your neck, 

22 didn't they? 

23 A No, sir, not that I remember. 

24 Q Now, what did you do th~ gummer before that when 

25 your wife had a live sn~~e tn a jar and s howg ~ it to you in 
F.: ARl.IN E rr. GO S NEY 
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the basement of your house? 

2 A I had her t o get rid of it. 

3 Q Who got rid of it? 

4 A She got rid of it. 

5 Q Had you ever shot at any s nakes before? 

6 A Yes,. I shot at what I thought was a snake before 

7 with a 22 rifle. 

8 Q You didn't shoot at the snake th~t was in your house? 

9 A Pardon? 

10 Q You didn't shoot at the snake in your house? 

11 A No. My wife thought she had killed the snake when 

12 she put it in the jar. 

13 Q But it wasn't dead? 

14 A It won't completely dead, no, sir. 

15 Q S~e showed it to you? 

16 A She showed me the jar. 

17 Q Were you in service? 

18 A Yes, sir. 

19 Q How long were you in service? 

20 A .Nine years, sir. 

21 Q Did they give you instruc tions in handling firearms? 

22 A I qualified. with an M-14 rifle. 

23 Q Are y~u then fami l iar wi t h the does and don'ts 

u of fireRrms? 

25 A Yes, <l ir. 
·------ ·---------_J 
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Q De you real {ze that shooting in ?. buildin~ ~¥J.th peoplE 

2 in there can likely hurt ~o~bo~y? 

3 Not at th~ time I clidn't, sir. 

4 Q 

5 if you hit a wall, can ricochet off and hit somebcdy in an 

6 oecupied room. 

7 A ~c. Th~ oo::1ly thing I wes trsin~d wa~ ho~..r tc- 'JRe the 

8 weapon and what it ~as used for. 

9 Q Whose pistol were you using? 

10 A It was my wife's ~istol, sir. 

11 Q How l ong had you been carrying it? 

12 Well, I had a license t o carry it wb!~~ I was rt1nning 

13 ~ ~~rvice etation down there about four y~ars, the~ I 

14 start~d carryiog it again. I carried it in my c2r in the sea 

15 mo~t of the time when I carried my money backward and forward 

16 from ho~. 

17 Q Was th~ pistol in your car that ni~b.t? 

18 A No , sit'. 

19 ( > 1-r,ere WSR it. '( 

20 A It wa.r, in the dt:'le":'. 

21 q W~ll, when ~rr)IJ eot ready to J.~a,re that r.i;ht what 

22 did you do? 

23 Well, at one time I started tc lesve ~nd Mr. 

24 Sutherland a~k~d me tc hnv~ a b~er wi~h him. We w~nt ~ack 

~-------------------------------------------------- ·----------------~ 
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going cut to get a snake, I walked over to the counter ~nd 

2 picked up my pistol and my money and went to the door and 

3 tried to get out and they had it locked . 

4 Q Th~y had it locked? 

5 A Well, it was locked. The bolts were closed on it whe e 

6 you couldn't open the door. 

7 Q Is there a bolt on the inside? 

8 A Yes, sir, it is a little old bolt lock thing. 

9 Q Is there a bolt on the door knob? 

10 A Not to lock it . 

11 Q But there is a lock bolt where you can lock the door 

12 from the inside? 

13 A Sometimes it worked and sometimes it didn't. It was 
I 

14 hanging there by just screws. 

15 Q You didn't try to clos~ that ~oor? 

16 A No, sir. I didn't think about it at t he time. 

17 Q Mr. Shively, according to this ~iagram the ~oor is 

18 here, right? 

19 A Yee. . 

20 Q What did yo11 do -- where were you seated with Mr. 

21 Sutherland? 

22 A We were seated right ovAr here. 

23 Q You wer~ seated over here? 

24 A Yes, sir . 

25 Q And when Hr. SuthP-rtan~ and Mr. Goins Aai~ they were 
--·· ···-··-----------l 
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going out to get a snake, did you follow them to the door? 

A I got up and I come around here and went behind the 

counter. My money box and things were sitting right here. 

I picked them up and went right over to the door to leave. 

Q You went to the door and found you couldn't open 

it? 

A Right . 

Q And you didn't lock it from the inside? 

A No, sir,because I didn't figure that lock was any 

good. 

Q Well, you didn't even try, did you? 

A No, sir . 

Q What is this area here? 

A It is sort of a kitchen, and a little storage room 

where we keep things in. 

Q One- of the· ladies said that you went back here and yo~ 

got your pistol, held it in your hand up on the _counter. for 

six to eight minutes, is that right? 

A I don't know how long it w~s. 

Q You were just waiting for them to come back? 

A No, sir. I waB waiting to get away or protect mysetf 

whatever I had to do. 

Q But you were th~re with the gun in your hand for some 

several minutes ·.at least? 

A The frame of mind I was i~ I couldn't say how long it 
&ARLIN!: F . QOSNS:Y 
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was. 

2 Q Was there any resson that you couldn't go back in 

3 this area? 

4 A Yes, sir. 

5 Q What? 

6 A I wouldn't go into a burning room . I could~'t see 

7 back there. 

8 Q Isn't there a doorway here? 

9 
A No, sir. 

10 Q No doorwsy her~? 

11 A No, sir. No doorway in that back s~orag~ room. 

12 Q Is there any r~ason that you couldn't have gone 

13 through this doorway? 

14 A Yes, eir, but I would have come out ew~nty to thirty 

15 yard13 from where they w~r'! going to ge?.t the ··snake·: 

16 Q That's on thie end of the buildin~? 

17 A Yes. 

18 Q Arid the pump house was some fifty to sixty feet . . . 
19 A It is not that far. 

20 Q The sheriff jU!~t te~tified it was. 

21 A He estimated it. I estimAte it at thirty-fiv~ feet. 

22 Q You say it i~ thirty-fiY~, he say~ six t y, but ycu 

23 could have ~ome out here and gone this way, couldn't you? 

24 A It W88 growed up back there. I woul0 hav~ had to run 

25 
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Q So ins t ead of that you get your pi~tol out anci wait 

2 to shoot insid~ thi~ buil ding. Mr. Shively, you shot. What 

3 did you shoot at? 

4 A I shot at what I thought was a snak~ coming through 

5 the air. 

6 Q You shot at the belt? 

7 A Well, I thought it was a snake. It turned out to 

8 be a belt. 

9 Q The same belt tha~ Mr . Sutherland had play~d with you 

10 before with? 

11 A I don't know, sir. I never looked ~t it th~t close 

12 af ter-11ards . 

13 Q I beli~ve that you said that you had ~otten ycur mone 

14 box, you had put your pistol in your pccket7 

15 A 

16 Q 

17 him? 

18 A 

19 Q 

20 box 

21 A 

and 

Yes. 

And then Mr. Sutherland asked you to hav~ a drink wit 

Yes, sir. 
'.~ . 

Were you rearly to leave at the time y0u ~Jt your mon~ 

your pistol? 

Yes, 8ir. 

22 MR. co~,jWAY: That' ~ at 1. 

23 

24 

25 

5Y MR. 

,, 
.... 

CROSS EXAMIMATI0l'l 

MEADE: 

Mr. Shively, fir~t of 411, ~ofc~e Mr. Suthe.rl~nd and 
_ ____ _______________ _ _J 
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Mr. Goins went out t o ~et 

2 to ~et a real snaV.e? 

3 A Yes. 

4 Q Before they went out, hadn't you warned them that 

5 somebody would ~et hurt or might get shot? 

6 A Yes, sir. 

7 Q iJi dn 't M:-. s ut: ner land know ycu had a gun on you 1 

8 A Yes, ~ir. 

9 Q When th~y left you actually tried to l e ave, didn't 

10 you? 

11 A Yes, si 1:. 

12 Q And th~ door was locked? 

13 A Yes,. sir. It was ·closed, bolted wher.e I couldn't 

14 get it opec. 

15 Q Th~n I under~tood that you got behind the counter? 

16 A Yee, sir. } w~s back as far as I ccul1 go and still 

17 see what was coming inside. 

18 Q Could you ~e~ ~nything out of th~ winc~w there? 

19 A I could s~~ thP.ir heads and they cctre up and rna ·:i~ a 

21 'Q And th-en the .,~~t thing that hap~ened the :~cor o;>ened 

22 Dir:l it come r.p~n r~l!l ge ne:ly or ~:i.-3 it just l)ust open? 

23 A 

24 Q 

25 

It bm;~ed 0per.. 

Then what happened? 

The 8!!~ w~nt off. I s hot P.t •..t~at I thctJ~ht. was a 
·-·---- ------- ----------.1 
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snake. 

2 Q You saw go~ething comin~ throu~h the air? 

3 Yes. 

4 Q And you ~hot at it? 

5 A Yes. 

6 Q Did you intend to ~hoot at Mr. Sutherland? 

7 A Ho, sir. 

8 Q Did you thi~k you had hit Mr. Suth~rland? 

9 A No, sir. 

10 Q What, if anything, did Mr. Su t herland do about the 

11 time you shot? Did h~ say anything or do anything? 

12 A Well, he sort of laughed when he threw the belt, then 

13 it looked like he stood there a second anc hcllered out, then 

14 he just fell over. 

15 Q i)id you go to him? 

16 A Not at the moment. 

17 Q Did you think he had been hit at that tJ.me 1 

18 A No, sir. 

19 Q Mr. Shively, just a couple of ~impl~ que~tions. Are 

~ ycu afraid of soakes? 

21 Yes, sir . 

22 Q l want you to tel: th~ jury wha t ~na~es or the thocgh 

23 of sn~ t<e.s me.!n to you or ~ignify to :rou .~ 

24 A It is hard tc exp l ain. A l ot 0~ ~ enpl~ hav~ go t a 

~ fear of fire , a lot of pecn l~ have ~ct 9 ~e~~ of ~~t@r. Some 
I!:""LIN I£ ,-, OOSN'I:l' 
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of these things I am not scared of, but a snake, I can see 

2 one crawling across that windc.,, sill out yooder, and I will 

3 go shsky. 

4 Q ' Wasn't a belt thrown around your neck by Mr. 

5 Sutherland in the late afternoon on April lOth while you were 

6 on the telephone? 

7 A Yes, sir. 

8 Q Did you fall then? 

I fell sgsin~t the juke box, yes, sir. 

Did you drop the telephone? 

Yes, sir. 

What sort of feeling do you get when something like 

haPpens? Does your heart stop or what? Pain? 

Yes, eir. I get pains at times. I have got a little 

15 heart problem and I get p~in at times. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q You do have a he~rt probl~rn? 

A Yes, sir. 

Q How long have you had it? 

A Approximately four years. 

Q Mr. Sutherland was a good frie~d cf your~? 

A Yes, sir. 

Q Did he know . you had this h~Art condition? 

A No, sir. 

Q I under~tood you to eay that W~yne Roger~ and Mr. 

Goine, and 1 thou~ht. y0u &Rid your brc~her ~~~t down and cut 
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the water on, is that right? 

2 A Mr. Rogers wer.t to cut the water on and my brother 

3 went to show him how to cut it on, b~cause Mr . Ro~ers said 

4 he was not scared of no snakes and I stood outsid~ the door 

5 up on top of the hill there and they hollered up there, ·~her 's 

6 three big ones in he-re.'' That's when Mr. Sutherland and all 

7 of them went outside and said they were going to get rid of 

8 them. That's when they started lddding !1lfa. about not going 

9 back down ther~, really. 

10 MR. MEADE: That's all. 

11 REDIRECT EXAMINATION 

12 BY MR • . CONWAY: 

13 Q Mr. Shively, you then went back up there after the 

14 first time between the building and the pump house to show 

15 Mr. Rogers how to cut the water on? 

16 A I went outside the door and showed h1.m thP. pump 

' 17 house and how to get to the water, but I never did go down to / ·-

18 the pump house. 

19 Q But you w~nt between the building and the pump house. 

20 A No. In front of the b~ildin~, the main building at 

21 the door. 

22 Q How far wer~ you from th~ pu~p hou~~ at that tim~? 

23 A I woul~ say seventy-five or eighty yards. 

24 Q Seventy-fiv~ or eighty y4rds? How :ar i~ the pump 

~ houq~ from the builclin~? 
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A It is about thirty or thirty-fiv~ feet if you go out 

2 the back door on the bottom, but if you go out th~ front 

3 door you have got to go out and go down to it. 

4 Q You think it is about sev~nty-five yards from the 

5 front door of the building? 

6 A Guessing, estimating. 

7 Q And only thirty-five feet f.~om the si~€ door.? 

8 A I would !ay from where I was standing in ~ ~cnt of 

9 the building, in accordance w~th the ~ide doer and everything 

10 Q Mr. Shively, isn't there a lock on th~ dnor leading 

11 into the ladies restroom? 

12 A Yes. It is a lock wher.~ we lock at night at the top 

13 of the steps leading down to the ladies bathroom. We bar the 
I" ( 

14 . door and lock it, but it is taken off e'Tf"ry morning. 

15 Q Was any reason you couldn't have gone dow~ there and 

16 put that lock on? 

17 A I didn't see no reason to l0ck the ladies bathroom 

18 sir. 

19 Q Instead of r1mning behind the counter, you toTere 

20 already on tha t side of the room, why did you r un behind 

21 the counter instead of going int o the bP.sement and locking 

22 the door? 

23 A You can't lor. k the ladi~s hRthroom from the inside. 

., 24 Q You have got a ladie~ bR ~hroorn that you cAn't lock 

25 the do0t" to? 
~-----------------------------------

·-·--- - ·- _ ___ _ _ _ __ ...j 
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A I don't thin~ you can. 

2 Q You could ha.ve go-:1~ dQT,-m the step~ an1 gone outsid~. 

3 A I would ha\'~ had to went through two lock~d door9 

4 
I 

to get outside and it would h~we carried tr.t> right out at the 

5 w~ll house, within thirty or thi~ty-fiv~ feet. 

6 Q There ar~ steps leading directly frcm th~ door ~t the 

7 basement to the front of the building, were~'t tho~e? 

8 A I don't follow you, sir. 

9 Q When you ccme out of the basement door -- this is 

10 the front door? (Referring to the diagram) 

II A Yes, sir. 

12 Q You say you were seate~ over here with Sutherland and 

. ,. 13 Goins, right? 

14 A Yes, sir. 

15 Q All rieht . And after you went 0vP.r here ro try this 

16 door you didn't go out directly with them. You waited 

17 until after they h~d gotten cut and the ryoor was ~hut. You 

18 said you couldn't get it open, so you we~t this w~y, right? 

19 A Right. 

20 Q Was th~re any re~son you coulrln't h~ve gone thie way 

21 down these step~ to the basement ~nd out this door? 

22 A Well, if I had of went cue that door it would haqe 

23 brou£ht me right out at the well hou~~ where they ~ere ?Cing 

-. 24 to g~t thP. snakeP. 

25 Q 
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A It was an old roadway but it w~s grown up, from the 

back of the store around. 

Q But there was an old roa1w~y7 

A It was old. 

Q According to your testimony, it is thirty-five feet 

from here to th~ well house? · 

A Yes . 

Q Aren't there stepe . leading from ri~ht here out to 

the • • • 

A No, sir . 

Q No st~ps th~re? · 

A You come out ~bout t~n - feet, then you go up the steps 

Q As the belt came through the air, instead cf shooting 

couldn't you have stepped right into that ~torage room? 

A I don't know, sir. I was too nervous. 

Q Do you know that it is unlawful to shoot a gun .in a 
~~ ·~ ~ . . .,..·~~a 

public placf!7 

MR. MEADE: I will have to object to this line of questioning 

THE COURT: Objection sustained. It is nnlawful, no question 

About that. 

MR. CONWAY: That'~ all. 

THE WITNESS STOOD ASIDE. 

* * * * * * * * * * * * ~ * * * * * * * * * * * * * * * * * * 
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WAYNE ROGERS 

the n~xt witness, being first duly sworn, testifiery and state 

as follows: 

DIRECT EXAMINATION 

BY MR. CONWAY: 
-

Q Mr. Roger~, do you recall April lOth of lest year? 

A Very vaguely. 

Q De you remember who you were ~ith and sc ~~rth? 

A Yes. 

Q Who were you with? 

A Clinton Sutherl3nd. 

Q Where did you all go that day? 

A From the beginning of the day or . . . 
Q Well, did you go anywhere for breakfast? 

A No, sir. We went to the dinP.r but that won't 

breakfast. 

Q What time? 

A I would say approximately ten o'clock, eleven o'clock 

somewhere along there. Just before lunch. 

Q Did ynu get any~hi~g to ~at? 

A I think I a tf:' some thin~ , but .I do~' t think Clinton 

did. 

Q Did you s~e Mr . Shively there? 

A Ye~, sir. 

0 What convers~tio n de you r~~~mb~r h~ving ~ith Mr. 
l!: ... RL INI!: F . GOS NEY 
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Shively? 

2 A He mentioned s omething about it was a leak in the 

3 W3ter line and he went out to the pump ho'J~e to turn th~ 

4 ~o~ater on and it was a sna~e in the pump house. HE! was tell in~ 

5 us about it. 

6 Q He was tellin~ you about it? 

7 A Yes, sir. He W3S telling me and Clinton ~nd whoever 

8 else was in the diner. 

9 Q What resulted from that conversAtion? 

10 A Me and Clinton left and we went over on the other 

11 side of town. Then we come back and Mr. Shively a~~P.d me was 

12 I scared of snakes. I said, '~o, sir.'' He asked me would I 

13 go out there and run them out of the pump house so he could 

1.4 turn the water on because he needed some. I told him, "Yeah, 

l5 I '11 go out there artd run them out." So t'le and Clinton and 

16 Mr. Shively 1 s brother, Jimmy, we went to the pump house . When . 

17 I opened it up, it was a snake in there. I run him out •. I 

18 said beings I was out there I would · turn the water on for him 

19 because he acted like he w~s scared. 

20 Q Where was Mr. ~hively a t that t:f.me7 

21 A Standing ~p on the bank above the pump hou~e. 

22 Q How far from the pump house ? 

23 A I would say a! far as her~ tc th~ wall back yonder, 

24 maybe not that far. 

25 Q 1'1orenty t.o thir.-ty fP.e t? 
l!!ARLINP! F . GOSNI!!'r 
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A Something like that. 

Q Could he see in the pump house? 

A It would ~av~ been hard to no. He could hav~ seen it 

but it would have been herd to have seen in and sP.en the 

snake iteelf, I would say. 

Q You all get the water turned back on? 

A No, sir. I was going to g~ i.n the pump houl:le to 

turn the water on. Wh~n I started to go in something just 

told me to look up ~nd it was a snake laying up on the ledge 

on each side of me. 

Q What happ~n~d? 

A We run them out and they wat:l gof.ng down th~ aide of 

the wall down 1.mde!" the pump house. 

Q Then what hap~ened? 

A Then we got b~ck up to the diner and everybody 

started teasing Garla~d about it. 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Did you ever get the water turned on? 

If they did, 1 didn't turn it on. 

You and M!'. Sutherland a~d ~.;ho else? Jimmv Sh.tve ly? 

Yes, sir. 

All of you t..'ent b~ck in the d:lner? 

Yes. 

And startP d ~ea~ing Mr. S~ively about snak~s? 

Yes, sir. 

Can JOU cY.plain ;2 llt t le mnr~ i.~ ~.~etsil •..;oh.at .. '"'"''" 
EAIU .. INII: F. QO~NI:Y 
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coosisted of? 

2 A Mr . Shively was telling us about how scared he was 

3 of snakes. We kept teasing him about we W8S going to go 

4 out ther@ and get one and bring it back and put it on him . 

5 He just kept on telling us not to do it because he was scared 

6 o f them. 

7 Q Did anybody put anything on him? 

8 A No, sir, not then. 

9 Q When was the first time anybody used a belt to scare 

10 him? 

11 A It was later on that ~vening. 

12 Q What happened? 

13 A Some more of our friends come in. We was all sitting 

14 in a booth • . They started taking their belts off, dropping 

15 them on Mr. Shi•.rely, putting them around his neck. 

16 Q Did he get mad with anybody? 

17 A No , sir. It se~med like he didn't get mad, just 

18 seemed like he was frightened. 

19 Q He didn't get mad? 

20 A No, sir. 

21 Q How ~ny times did peopl~ play with him with belts? 

22 A To be truth~ul, I don't know, because I was drinking 

~ ~ind of heavy myself. They were continuously playing with 

24 him. 

25 Q l~hat was he doing? 

!:ARLI N!: F . GOS N E Y 
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A Every time ~hev would do it he woul~ jum~ up . One 

2 time he almost turned th~ t!ble over we were sitting in. 

3 Q Was he drinking beer too? 

4 A Yes, sir. I think he was drin~ing one the~. 

5 Q Row long were you there?. 

6 A I would say up until about nine o'clock, about 

7 thirty-five or forty minutes before the accident happened. 

8 Q What were Mr. Suther~and and Mr. Shively doing when 

9 you left at about nine o'clock? 

10 A If I ain't mistaken, we were all kind of Ritting 

11 around in the booth, but we were shooting pool, too. 

12 Q Did Mr. Shively say he was leaving or anything before 

13 you left? 

14 A No, sir. 

15 Q He did not? Was he drinking beer with you all? 

16 A Yes. 

17 CROSS EXAMINATION 

18 BY MR. MEADE : 

19 Q Mr. Roge~s, you went to the Country Diner that d~y 

20 with Mr. Sutherland, of course. 

21 A Yes. 

22 Q And you knew from Mr. Shively that there had been 

23 some snakes seen i~ thP. oump house? 

24 

25 

A y~,, ·sir .. 

Q en at teae t one cc~asion you ~~ the r.~sult of the 
'-------------------------------- -------' 
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fright on Mr. Shiv~ly; you ~ aw him white and ~ha~y, i idn't 

vou? 
"' 
A 

Q 

A 

Yes. 

It was obvious that he was fri ghtened of sn ;l1c:ors1 

V'og s.fr . ":' , . ... . 
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Q And you were asked by Mr . Shiv~ly on one occa~ion to 

se~ if you could cut the water on fer him, is th3t right? 

A Y~s, sir. 

Q So you went down to the pump hou~e? 

A Yes, sir. 

Q Who was with you? 

A Clinton. 

Q That's Sutherland? 

A And his broth~r, Jimmy. 

Q And when you got dawn there you s~w one o~ the floor? 

A Yes, sir, on the ground, it wss coiled up on the 

ground. 

Q Did you run him out? 

A Ye-s, sir. H~ went up under the P-dge of th<=! !''~~r 

hou~e. 

Q And then you went on into t.h~ ouro? house a little 

ways an~ you thought . better and ycc look~d up. 

A 

Q 

I A 
L.:' 

Yes, sir. 

You ~a~., l!t least two more on thl?. r.'<JftP-r.3? 

E"'RLINI!: F . GOSNEY 
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A Y~s, sir. We ~tn~~ed ~~ t~~ rumD house. They w~re 

on the rafter~ cut~id~ the pum~ hou~e. 

Q You backe~ o~t toe? 

A Yes, sir. 

Q You didn't cut the water on? 

A No, sir. 

Q Too many ~nakeg to suit you? 

A Ye~, si~. 

Q Later on when both you and Sutherla~d NerP. t~asinP, 

Shively and told him you Rll were goi~g to bring 3 ~r.~k~ in 

there and throw it on him, he told ycu all you had bP.tter 

71 

not, that he was liable to shoot you or hurt ynu. Qidn't he 

say that? 

A Yes. 

Q He said, ''! 8!1! li.~ble to shoot you", or something to 

that effect? 

A Yes, sir. 

Q You realized this wae ~ettin~ to Shively? 

A Yes. I quit focling with hi~. 

Q Yo,J f_igu~ed _h'=" migh~ .. _-3o . '3omething foolish? 

A Yes. 

Q So you ~topred? 

A Yes. 

Q Suth~~land ~eot en pic~i~ o qt hi~? 

E ... RLINE F . GOSNEY 
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A There wP.rP. s0me ~ore p~oolP. th~t came in that 

2 started pickin~ ~t ~im. They ~een we were picking at him 

3 and they started oickin~ st him then . 

4 Q You left ~bout what, about R:307 

5 A About nine ~'clock I left. 

Q You saw at lP.ast three snakee do~m there yC~urse lf? 

7 A Yes, sir. 

8 Q There wP.re enough in there to ke~p you from going 

9 in there and cutting the water on, wa~n't it? 

10 A Yes, sir; 

11 REDIRECT EXAMINATION 

12 BY MR. CONWAY: 

13 Q Mr. Roger~, who was teasing Mr. Shively about these 

14 snakes other than you and Sutherland? 

7 .... ~ 

15 A Gerald Boaze and Robert Goins. I thi~k it was all of 

16 u~_._ 

17 Q Do you rec~ll which one ~ut a belt around his neck 

18 when he was at the phone? 

19 

20 

2'1 

22 

23 

24 

25 

A At the phone? 

Q Ye~. Were you there? 

A No, sir. I wa@ shooting pool at the tfme. When I 

turned around I ~een him runnfng from the phone, but a!'=l 

far a! who done it, I didn't see who done it. 

THE WITNESS STOCO ASI DE. 

* * * * * * * * * * _:_:_ + __ *_* __ *_* __ *_· ~--:_ :__~_* * .......... * * *I 
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the n~xt witness ca11.ed t~ t~~tifJ on b~~alf of the plaintiff 

~s an adv~rse witness, being first duly ~worn, te~tified and 
I 

~tated as follows: 

DIRECT EXAMnt4TICN 

BY MR. CO~AY: 

Q Mrs. '3 h~.ve l.y, I b~ tievf! th.P~ yo\1 w~re c.allec by 

t elephone by ycur h'l~b~t:'!d Aometim~ oo t"t- ~ 10th of April of 

last year -to bring him some mothb~ll~, {~ that right? 

A Yes, sir. 

Q Do you k~ow what time .thRt w~s? 

A It wa~ around 6:30. 

Q In the eveni~~? 

A Yes, sir. 
·--; ·v _. 

Q Did you take the mothball~ t o hiM? 

A Yes, sir. 

Q After you got out there, wh.qt dtr1 he do u:tth the moth 

balls1 

t!'lern in the pump house. 

Q He went wit.h vou '1!11 t. c ~\lt t hem in ':he pump hcuse? ~- .. -··-

A "'ie~ . -

- --------------- -·- ----- --------- ------ --------' 
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A From thf' ~ '.lil : l:l. ~.'?. I WC\lld s a y :::t lea ~; t a:s .~ar a :., the 

perch. 

Q As far ~s th~ ~nrch? You alJ out the mothballs in 

the pump house? 

A Yea, sir. 

Q And did you se~ any snakes? 

A No, air, I didn't. 

Q Did anybody S8Y anything Abnut ~~~ ing any snakes when 

you w~re cut there at the pump hcu~e? 

A They had said they hac ~ee~ them. 

Q B~forP, bvt dfd anybody ~~~ them at that time? 

A I den 't k·now. 

Q Mrs . Shively, your ~usbann had yc.ur pi~tnl, i~ that 

right? 

A 

Q Had he ever shot at snakes with it? 

A Ye~, sir. 

Q Where? 
.. 

When we ~ere living in ChR~lcttA Cnunty. W~ ~nme 

out ther~, .~nd he ·..;~~ sho0ting at th~t. 

Q 

-:ARLINE F . G05NI!:Y 
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75 

A Yes, sir. 

2 Q The su~mer b r: f0r~? Tell us what happ~n~~. 

3 A I went dow~ in ~he basem~nt one ni~ht and it was a 

4 
sn~ke down the-rP., and I got .g broom and hit it a'1d I tho•Jght 

5 I had killed it. I was ~oing to put it in a jar and ~care 

6 the little girl with it sc sh~ would'1 ' t g~ t close to them. 

7 Q Scare your chi l d? 

8 A Uh huh . She wa~ as J.eep so I was ;~oi ~u~ to wait until 

9 
th~ next day and ~h~w it to h~r to make sure ~he und~rstood 

\ 

10 they would hurt her, n~~ to get clo~e to thP-m. I ~bowed it 

11 to him and he just oanic!<e.]. 

12 Q What do you mean? He didn't shoot at it, ~id he? 

13 A No, sir . I ki ll~d th~ snake. It wa~n' t dead wh~n 

14 I put it in the jar and when I took the top off the next day 

15 I could t~ll it wa~n't ~ead and I put it out 0 n the carport 

16 and just cut it in two wf.th a hoe. 

17 Q You say he panicked? 

18 A He turn~d real white and drew back and ~aid, ''That 

19 thing wi 11 hurt you.'' 

20 Q H~ didn't r.vn aPd he didn't ~hoot at ~ t? 

21 A He steppl!d back . 

22 Q That's all. 

23 CRC\S S EXAMit-JAT Im~ 

24 nY MR • MEA !)E : 

25 

EARI..IN£ F . G O SNE:Y 
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afraid of snakes? 

2 
A Ever since I h?'T~ kno~ him. 

3 Q He gets sc~t c~ hysterical when things are said shout 

4 snakes and when he see~ a snake he gets hysterical, d~esn't 

5 

6 
A Yes, sir. 

7 THE WITNESS ST00.D ASIDE. 

8 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
9 

(Cou~t ar.d counsel went into chambers) 

10 IN CHAMBERS 

11 MR. WHITE: That'~ all the witnesse! we have on liability. 

12 MR.. ME.ADE: Judge, that raise~ at th:ts time -- it wm1ld 

13 be appropriate under normal circumstances to go into thiR 

other mattfl!r that I rai~ed this mornin~, but ~s I tmder'3tand 

15 it, the plaintiffs have rested their case except with r~~pe~~ 

16 to the damage asoect. I think that thia would be an appropri te 

17 time for me to make a motion on liability because if the 

18 Court should ~ustaln it, then we don 1 t have to go into the 

19 damage agpect of it. Does the Court want to handle it that 

. 20 '-'fay? 

21 THE CCURT: Yes, sir. 

22 MR. MEADF.: Then it i~ my under1tA~ding th~t th~ plaintiffs 

23 have r~sted their cas~ with respect tc the liability feature 

24 cf it. It' vi.ew of th'lt, ::i~fendsot, by counsel, move~ the 

25 I ,~ .. t t ik th "'d d .. j d t f L_ .• our.. o s r e _ ~ ev ~.. ence an ~n -.. -:?r summary n gmen or 
--·-····---- ---- ----- ·--- --- - - ---------l 
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the defendant on the ground that there has been no 5howing 
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2 of primary negligence that could be the sole ~roximate cause 

3 of the resulting death of Sutherland, and certainly on the 

4 ground that Suth~rland was guilty of at least contributory 

5 negligence that was at least a contributing proximate cause 

6 of the accident and his resulting death. 

7 MR. CONWAY: If your Honor ple4se, we feel t~at any person 

8 using a firearm is bound to use extraordinAry care, . and 

9 certainly this was a most wanton type o~ negligence on Mr. 

10 Shi~ely's part shooting in an occupied building, strictly 

11 illegal and without a ~ermit and contributcry negligence is 

12 something that happens contemporaneously with the main act. 

13 We don't see how Mr. Sutherland was acting at the ~ame time 

14 he got shot . He had thrown a belt in a playful act, but the 

15 shot came later that killed .him, and he was not required, 

16 according to the autho~ities, to anticipate heedlessness 

17 on the part of Mr. Shively, which this was heedless to be 

18 shooting a gun under these circumstances. He had a right to 

19 assume that he would act wtth care . There has been no showin 

W by our ~videPc~ that Mr. Sutherl and knew that Mr . Shively 

21 had a gun. He had mentioned a gun, !:>ut there was no showing 

22 by cur ~vidence that he in fact had one. The re w~s no wav "' . 

n that M~ . Sutherland should or ought to have anticipated the 

24 wanton ~ct on the pert of Mr. Shi vely. We feel that Mr. 

25 Shive l y ,.H3.S zuilty o f the :zros~ e~t , m•'"l~t war:t a n, w.ilf,.ll act 

EARL I NE F' , GOS NEY 
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of negligenc~ we havP. ~ver hes.rd cf and we just don't feel 

2 that Mr. Sutherland was required to anticipate that he ~ight 

3 get shot after all of this hor~eplay all afternoon with the 

4 bP.lt a~d he was throwing the same belt and Mr. Shively had 

5 every opportunity to step around th~ corner of that wall ther 

6 

7 

8 

9 

out of the way of th~ snake that was being. throw~, if he had 

waited for th~t point. H~ aays that he ·tried the door to get 

out after Mr . Sutherland had stepped out and he found he 

c~uldn't g~t out, but there was no- rP.ason he couldn't have 
I 

10 gone out with them and left at the same time . He apparently 

11 waited and went b~hind th~ counter. He had every opportunity 

12 to go down the steps and out another way. If he was shooting 

13 at the snake he certainly was negligent it he thought it 

14 was a snake, and I don't think he had reasonable grounds to 

15 assume it was a snake after all the horseplay with belts, 

16 and he had obviously s~en this belt on several different 

17 occasionE duri~g the horseplay during the afternoon. 

18 t-tR. WHITE·: If it please the Court, as I recall the evidence 

19 in this case, I have to a~ree with Mr. Conway that the 

20 actual exhibition ot a firearm to the deced~nt has not been 

21 ~roven, that the only evidence with tegard to injury has been 

22 the general gtatem2nt hy Mr. Shi vo ly that "If anybody thratvs 

23 ~ snake on me, somebody will get hurt" or "I will shoot 

24 ~omebocy", t don 1 t know which of thos~ 11 tatP.m~?.ntg he really 

25 made. ThAt during this whole sft~r~ncn of f.rivolity, drinkin , 
EAALINE F . GOSNEY 
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good ~e.llil"'l? e:::-cnr:d, f"' l. low~hip, this man was teased by lets 

of his friends. There is no indication in the evidence 

that when 5 1Jth~rland to7P!"!t out and c2me back in, that he 

CO\tld expect to be confronted by a man holding a pistol 

simply ba~~d on the · stat~m~nta that so~bo~y will get shot. 

T':l me thi.~ is a cas~ of mi~olaced confidence and that, of 

course, i~ the law is not contribute~ ne~ligence an~ I have 

to agree with Mr. Conway th~t he cocld reasonably expect as 

a prudent person to come i~ and continu~ hor.Feplay rather tha 

to have thi~ frightful confront~tion of a firearm. Of course 
\ 

there was a momentary pause and halt in which something 

else mi~ht hav~ hanpened that was not quite so serious, such 

as sheeting uo in the air or on th~ floor, or someth:f.ng like 

14 that. To me the P.lement of contributory negligence at this 

15 point is net in the case. I think primary negligence has 

16 shown. If tne defense counsel can, through his evidence, sh 

17 a pure c~~e of contributory negligence, of course, that i~ 

18 t:futy under the law. 

19 THE COURT: ~entlP.~n, h~~e is where we ar~. Here is a man 

20 in his C"~n olac'! of busi.ne:':ls with ~orne fri~'1c'-:; and you 

21 gentlem~n and your witnesses h~~e tried to ~ake out the fact 

22 it is all ri2ht to ~q 0~t a"d gAt a ~~ak~ ~nd ~un a man out 

23 of his olace of b~sin~~s . Mr. ~utherlar.d knew that Mr. 

24 Shiv~ly v~~ ps~a"cid ~£ sn~k~~. Mr. Rc~ers testifi~d he 

25 b-acked off, h~ ,-: auld .'l~e whRt '1:.:~!3 h:tpr.e n in? . I:-! fact, from 
E ARLINE F . GOSNEY 
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a legal standpoi~t Mr. sutherlsn1 was guilty of an assault 

2 on Mr. Shively. There is no qu~stion about that. He could 

3 have taken out a warrant f~r him. You don't have to have the 

4 weapon. The S1.1preme Court has hP-ld a rubb~r gun or a 

5 cap pistol is considered a deadly weapon. It is wh4t the 

6 victim thinks it is. The fact it was a belt resulting 

7 in Mr. Sutherland's death is unfortunate, but I am going to 

8 grant the defendant's motion to strike the evidence. I feel 

9 Mr. Sutherland put in motion a serie~ of events that led to 

10 his death, that he knew or should have known that the 

11 defendant was -- the word he used was deathly afraid of snake 

12 and he persisted in an act that made him guilty of ne~ligence 

13 that directly contributed to hie own death. Mr. Sutherland 

14 was guilty of that degree of negligence which showed a 

15 disregard for the health and safety of Mr. Shively and it 

16 goes to the extent, as I said, Mr . Sutherland's acts went 

17 to the point that he was guilty of -- legally guilty of a 

18 criminal assault. I am going to sustain Mr. Meade's motion 

19 and enter summary jt.ldgment for the defendant, over the 

20 objection and exception of Mr. Conway ~nd Mr. White, and I 

21 will e~plain what we dt~ to the jury. 

22 (Court and counsel returne~ to the courtroom) 

23 * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
24 IN COURT 

25 THE COURT: Th<:> olainttff h3s cone lt.Hi ~tj a 11 its evir!ence 
'----------------- ---- - - -----·- --- ·--
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in reference to liability th~t was the cause of the death 

2 of Mr. Sutherland and the law is such, ladies and gentlemen, 

3 that in order to recov~r, whether it be an automobile ~cciden 

4 or a fir·e or whatever, alle~ed ~nake thro,....,tng incident, the 

5 plaintiff, in this case Mr . Sutherland, would have to be free 

6 from negligence in order for his estate to recover anything. 

7 I am of the opinion that if you ladies an~ gentlemen brought 

8 back a verdict in favor of Mr. Sutherland's estate, r .would 

9 have to set it aside. I feel that Mr. Suth~rland, in his 

10 actions with the snake or an alleged snake -- I am satisfied 

11 Mr. Shively had a mortal, deathly fear of ~nakes -- he was 

12 paranoid about snakes -- I feel Mr. Sutherland put in motion 

13 
. ... . .. a series of events that unfortunateJ.y led to his death. lie : .: .. ~ ~-

14 knew or should have known Mr. Shively was afraid of snakes 

15 to· the point he was almost paranoid about them, and with that 

16 knowledge Mr. Sutherlaod persisted in an act that .made him 

17 guilty of negligence wh~n he confronted Mr. Shively final~y 

18 with a belt that turned out that Mr. Shively thought was a 

19 snake that turned out to be a belt, and Mr. Sutherland 

20 wae gu.ilty of that degree of negligence th.<~t ~howed a dtsr~ga d 

21 for the health and ~afety of Mr. Shively, knowing Mr. Shively 

~ was deathly afraid of snakes. In fact, a~ I told Mr. Conway 

n and Mr. White, if the ~ituation had sto~pe d short of Mr. 

24 Sutherland'! ·death, Mr. Sutherland was guilty of Rn a~sault 

25 on Mr. Shively. As I P.Xplaine<!, the 1:~~ 0 f: ":he Commc~ealth 
EAPLINE F . GOSNEY 
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is if I ~ob a benk with a ~ap ~istol and th~ bank tellP-r 

2 thinks I hav~ a real pist0l, I am guilty of an assault with 

3 a deadly weapon, ~ven t:ho'J5Sh t don't have a deadly weapon. 

4 It is what the victim thinks it is . I think Mr . Shively had 

' 
5 plenty of reason to think it was a snake. Therefore, I am 

6 going to strike the plaintiff's evidence and enter summary 

7 judgment for the defendant. 

8 (Court was adjourned.) 
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