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VIRGINIA: IN THE CIRCUIT COURT OF KING AND QUEEN COUNTY

CASPER B. HAYNES, JR. and WANDA F. HAYNES,

HOWARD J. COOK, JR. AND CHARLENE R. COOK

CHARLES L. GARNETT, JR. AND EVELYN J. GARNETT

MICHAEL Y. DAY AND DORIS B. DAY

ROBERT L. FRASER, III AND RUTH S. FRASER

JOSEPHINE ERWIN

JOHN S. HILTON AND PATRICIA L. HILTON

JAMES CARLYLE AND CATHERINE CARLYLE

GARLAND M. PIERCE AND PAULA K. PIERCE Chancery No.qe—2-6&
Plaintiffs,

V.

RACHEL P. CHANEY,

639 River Bend Court, No. 304

}
}
}
}
}
}
}
}
}
}
}
}
}
}
}
}
}
}
}
}
}
}
|
Newport News, Va. 23602 }
}
1

Defendant.

PETITION FOR TEMPORARY INJUNCTION

COMES NOW the plaintiffs, by counsel, asking that the Court
grant a temporary injunction upon the prayer for a temporary
injunction contained in Plaintiff's bill; and upon a hearing ore
tenus.

UPON CONSIDERATION WHEREOF, the plaintiffs pray that the Court
find that Plaintiffs are entitled to the relief prayed for, and

thereby ORDER, ADJUDGE and DECREE that defendant and all other




parties are and that they shall be restrained and enjoined from
obstructing or interfering in any way with the free use by
Plaintiffs and Defendant of the right of way across the land of the
defendant, which is 10 feet wide and runs from the public Highway
(Route 667) on the East of Defendant's property to the low water
mark of the York River to the West of Defendant's property. The
plaintiffs ask that the order allow Mrs. Josephine Erwin to mow the
grass on the right of way, this activity being necessary to the
maintenance of said right of way. Defendant should be further
restrained and enjoined from suing out and having issued criminal
warrants for trespass against Plaintiffs on account of Plaintiffs'
use of said right of way, until further order of this court.

Plaintiffs ask that this injunction order shall be effective
fronhgzng:__, 1992, the date of this order, until the __ day of

1992, at which time it shall stand dissolved unless prior
thereto it shall have been enlarged or a further injunction shall
have been granted by further order of this Court.

Plaintiffs further pray that an injunctive bond not be
required as the plaintiffs have an interest in the maintenance of
the right of way and will canse no harm to come to said right of
way.

I ask for this:

, i
J. Flipp®/Hicks

L-

J. Flippo Hicks

HERSHNER, JACOBS, METZGER & HICKS
Seven South Adams Street
Richmond, Virginia 23220

(804) 788-1956




CERTIFICATE
I hereby certify that a true copy of the foregoing Petition
for a Temporary Injunction was mailed this twenty-second day of
May, 1992, to the Defendant, Rachel Chaney, 639 River Bend Court,
No. 304 Newport News, Virginia 23602, and counsel desires to state
orally and in person the reasons for granting this temporary

injunction.

—~/ 7

L i

J. Flippo Hicks

HERSHNER, JACOBS, METGER & HICKS
Seven South Adams Street
Richmond, Virginia 23220

(804) 788-1956
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Plaintiffs,
V.
RACHEL P. CHANEY
639 River Bend Court, No. 304
Newport News, Virginia 23602
Defendant.

PETITION FOR DECLARATORY JUDGMENT
Plaintiffs, Casper B. Haynes, Jr., et al., by counsel and pursuant
to Section 8.01-184, et seqg., Code of Virginia, 1950, as amended,
files herein a petition for declaratory judgment on the following
grounds:

1. There is an actual controversy existing between
Plaintiffs and Defendant regarding the rights of the parties hereto
to the use of a certain easement of right of way; the use of
certain beachfront area; rights to and obligations regarding
maintenance of said easement area; rights pertaining to certain

beach area; rights and obligations regarding certain bulkhead and




the repair and/or replacement of same; rights to destroy trees
within a certain easement of right of way and to place fencing
material in the easement of right of way described hereinafter; and
other rights and obligations of the parties resulting from their
ownership of certain parcels of land lying and being in Buena Vista
Magisterial District, King and Queen County, more particularly
described hereinafter.

2. Plaintiffs are the owners of certain parcels of land
in the Re-Subdivision as follows:

A. Casper B. Haynes, Jr. and Wanda French Haynes awners
of 1/3 acre known as lot 1.

B. Howard J. Cook, Jr. and Charlene R. Cook owners of 1/4
acre known as lot 12.

C. Charles L. Garnett, Jr. and Evelyn J. Garnett owners
of 1/4 acre known as lot 11.

D. Michael Y. Day and Doris B. Day owners of 1/4 acre
known as lot 9.

E. Robert L. Fraser, III and Ruth S. Fraser as owners of
1 acre which is in the eastern part of the property formerly owned
by J. M. Garnett.

F. Josephine T. Erwin as the Swner of 3/4 acre in the
western part of the lot formerly owned by J.M. Garnett. —

G. John S. Hilton and Patricia L. Hilton as owners of 1/4
acre known as lot 2 and 1/4 acre known as lot 3.

H. James Carlyle and Catherine Carlyle as owners of 1/2
of lot 5, 1/2 acre known as lot 6, 1/2 acre known as lot 7 and 8.

I. Garland M. Pierce and Paula K. Pierce as owners of lot




4 and 1/2 of lot 5.

3. Defendant is the owner of a certain lot or parcel in
King and Queen County, Virginia, known as Lot 11 in the Sutter
subdivision and more particularly described in a deed of sale dated
May 20, 1991, between David N. Sutton, Jr., Frances S. Oliver and
Raymond E. Oliver, and the Defendant, of record in the Clerk’'s
Office of the Circuit Court of King and Queen County, Virginia, in
Deed Book 122, page 705.

4. Plaintiffs were unaware of any controversy regarding
any rights of way of the property owners until on or about April
15, 1991, when Defendant placed, or caused to be placed, a fence
restricting Plaintiffs’ access to said easement of right of way
thus blocking rights of Plaintiffs to the beach beside Defendant’s
house.

5. Said easement being the right to use a strip of land
10 feet wide extending from the public highway on the East to low
water mark of the York River on the West for purposes of access to
the York River and to the public highway, all of which is more
definitely set forth in a certain deed dated March 18, 1952 from J.
M. Garnett and wife to Charles L. Garnett, Jr., recorded in the
Clerk’s Office of the Circuit Court of King and Queen County,
Virginia, on March 22, 1952, in Deed Book 42, page 204.

6. The original grantor of said easement having
erroneously indicated its location to Plaintiffs or their
predecessors in interest thus manifested his implied consent to
moving the location of said easement.

T Alfernatively, Plaintiffs or their predecessors in

6
/O




interest have used this right of way adversely, under a claim of
right, continuously, uninterrupted and with knowledge and
acquiescence of owners of the property over which it passes for at
least 20 years and thus establishing an easement by prescription.

WHEREFORE, Plaintiff prays that this Court determine the
rights and obligations of the parties hereto regarding the easement
of right of way leading to the river; whether Defendant has
wrongfully damaged Plaintiffs by their actions and if so,
Plaintiffs seek judgment against the Defendant for such damage;
which parties have which rights in and to this easement and whether
any party has the right to block or partially obstruct said
easement with fencing material or any other material; that the
Court enjoin Defendant from further action regarding the easement
of right of way until the issues between the parties have been
litigated; that the Plaintiffs be compensated for any damage
sustained as a result of any injurious conduct of Defendant; and
for such other and further relief as the Court may deem

appropriate.

J. Flippo Hicks

HERSHNER, JACOBS, METZGER & HICKS
7 South Adams Street

Richmond, Virginia 23220

(804) 788-1956

/]




CERTIFICATE

I hereby certify that a true Eé of t foregoing Petition
for a Declarﬁatory‘dgﬁgment was ma;ied this elghth day of June,
1992, to the Deéeﬂdant—-Rachel Chaney, 639 River Bend Court, No.
304 Newport News, Virginia 23602, and counsel desires to state

orally and in person the reasons for granting this temporary

27 < g

7/

injunction.

J. Flippo Hicks

HERSHNER, JACOBS, METGER & HICKS
Seven South Adams Street
Richmond, Virginia 23220

(B04) 788-1956




VIRGINIA: IN THE CIRCUIT COURT OF KING & QUEEN COUNTY

CHARLES L. GARNETT, JR,, et ux, et al =
Plaintiffs

Vs, Chancery No: 92-26

RACHEL P. CHANEY,

Defendant

ANSWER
For answer to the Petition for Declaratory Judgment, the Defendant, Raechal P. Chaney
(sic) now comes and says:
1. She denies all allegations contained in paragraph 1 and states that no
actual controvclrsies exist between the parties, that neither the Plaintiffs, their predecessors in

title, nor any other individual, firm or corporation have any rights whatsoever to the use of

the Defendant’s property and have not acquired any easement by prescription or in any other

manner.

2. The Defendant is not advised of the allegations contained in paragraph
2 of the Petition and calls for strict proof thereof.

3. The Defendant admits the allegations contained in paragraph 3. of the
Petition and says that the Plaintiffs have no rights whatsoever to the use of any portion of the
said property.

4, The Defendant denies all allegations contained in paragraph 4 of the
Petition.

5. The Defendant admits all allegations of paragraph 5 of the Petition and
states that the easement described therein is the actual easement for the benefit and use of the
Plaintiffs.

6. The Defendant denies each and every allegation contained in paragraphs

6 and 7 of the Petition.

/S




Now having fully answered, Defendant prays that the Petition be dismissed at

the cost of Plaintiffs.

P
RAECHAL P/CHANEY

74 /]/v

By:
— Of Counsel U

I. Leake Wornom, Jr., p.d.
PATTEN, WORNOM & WATKINS
12350 Jefferson Avenue, Suite 360
Newport News, VA 23602

CERTIFICATE

‘ h
I hereby certify that on the c day of June, 1992, I mailed a true cor

foregoing Answer to counsel for the plaintiffs, J. Flippo Hicks, Esq., Hershner, Jacobs, Metger

& Hicks, Seven South Adams Street, Richmond, VA 23220.

'Con.u.
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VIRGINIA: | A4S

CLERK
IN THE CIRCUIT COURT OF KING AND QUERSUPEIEEPYRT OF VIT™N1A
=IYEERR
CASPER B. HAYNES, JR. AND
WANDA F. HAYNES,
HOWARD J. COOK, JR. AND
CHARLENE R. COOK,
CHARLES L. GARNETT, JR. AND
EVELYN J. GARNETT
MICHAEL Y. DAY AND
DORIS B. DAY
ROBERT L. FRASER, III AND
ROTH S. FRASER,
JOSEPHINE ERWIN,
JOHN S. HILTON AND
PATRICIA L. HILTON
JAMES CARLISLE AND
CATHERINE CARLISLE,
GARLAND M. PIERCE AND
PAULA K. PIERCE

R|CHHHJM) ViKGINIA

Plaintiffs,
v. Chancery No. 92-26
RACHEL P. CHANEY,

Defendant.

N R N N Nt Nl N Nt e N N S s e e e NP S S S S et s e

COMMISSIONER’'S HEARING, HEARD ON APRIL 28, 1993,
COMMENCING AT 9:00 A.M.; BEFORE L. MCCAULEY CHENAULT,
COMMISSIONER IN CHANCERY FOR KING AND QUEEN COUNTY, IN
AYLETT, VIRGINIA.

APPEARANCES:

C. FLIPPO HICKS, ESQUIRE %. l L E

J. FLIPPO HICKS, ESQUIRE 9:00 A. &L
Counsgel for Plaintiffs NOV 5 1993

I. LEAKE WORNOM, JR., ESQUIRE
Counsel for Defendant W—M
Lapv. CLERK

. Deborah A. Hathcock
ACCU-BETA DEPOSITIONS, VIDEOS & IMAGES, INC.
Total Litigation Support
(8Q4) 746-0746
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PROCEETDTINGS

(April 28, 1993) (9:15 a.m.)

MR. WORNOM: Mr. Commigegioner, I think we
are able to stipulate certain things. I would like to
introduce as Exhibit No. 1, which I understand that there is
no objection--

MR. CHENAULT: Let the record show that it
is Defendant’s Exhibit No. 1.

(Review of document.)

MR. WORNOM: That is the plat by which Mr.
Garnett acquired title to the property, which is that strip
right there.

MR. C. F. HICKS: Thig--well when you say
that strip right there, it is strip which has-- 1Is that
Garnett’s name written on it?

MR. CHENAULT: It i J. M. Garnett written

- on it.

(DEFENDANT’S EXHIBIT NO. 1, marked for
identification and admitted into evidence.)

MR. WORNOM: This is a deed to one of the
lots in the subdivision.

(Review of document.)

MR. WORNOM: And in this deed, Mr.

Deborah A. Hathcock
ACCU-BETA DEPOSITIONS, VIDEQOS & IMAGES, INC.
Total Litigation Support
(8@4) 746-0746
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Commissioner, this is one of the lots that Mr. Garnett sold.
And in the deed he says that "The grantee shall have the
right to use a strip of land ten feet wide over and along the
northern boundary of his lot and over and along the northern
boundary of all other lots in the re-subdivision and over and
along the remaining property of J. M. Garnett extending from
the public highway on the east to the low water mark of the
York River on the west for purposes of access to the York
River and to the public highway. This right shall be in
common with a similar right of use by the parties of the
first part and the owners of all the land now owned by J. M.
Garnett and by the owners of all the lots in the
re-subdivision herein recited. "

Thaf is the ten foot strip we can stipulate
is right down that line right there. (Indicating.)

MR. CHENAULT: Let the record show that he
is pointing to the northern boundary line of James Garnett
property on Defendant’s Exhibit No. 1.

We will mark the deed from J. M. Garnett
and Marguerite Thomas Garnett to Charles Leonard Garnett, Jr.
as Exhibit No. 2.

(DEFENDANT’S EXHIBIT NO. 2, marked for
identification and admitted into evidence.)

MR. WORNOM: I believe we could stipulate

Deborah A. Hathcock
ACCU-BETA DEPOSITIONS, VIDEOS & IMAGES, INC.
Total Litigation Support
(804) 746-0746
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that one of the plaintiffs is Mrs. Erwin who owns a lot now
immediately next to the property in dispute. We would like
to introduce her deed as Exhibit No. 3. And in her deed it
says that the property conveyed and particular
reference--they are talking about easement--"particular
reference is made to an easement ten feet wide over and along
the northern boundary thereof for the benefit of all the lots
in the J. M. Garnett re-subdivision" and that is this piece
of property. And that is the same easement that this lot
right here, one of the plaintiffs, has made subject to that
easement right there. And I would like to introduce that as
Exhibit No. 3. (Indicating.)

MR. C. F. HICKS: Let me just say that that
is the same easement that is described in the Defendant'’s
Exhibit No. 2.

MR. WORNOM: Same easement. Hers is
subject --

MR. C. F. HICKS: Exactly--

MR. WORNOM: But she owns the property.

MR. CHENAULT: 1Is that stipulated,
gentlemen?

MR. J. F. HICKS: That is stipulated with
the addition that she did not--her real estate has easement

going over her property, she does not have easement in her
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deed. The deed just shows her property ig burdened. But
that she has used what we are hoping to acquire today on
prescriptive easement, the other eighteen feet.

MR. WORNOM: Well your pleadings ask for
ten feet. The pleadings say you have a prescriptive easement
over ten feet of land. And as I understand your position, I
assume you are contending--I don’t really know what you are
contending, Mr. Hicks. I know you got a ten foot easement
over client’s property--

MR. J. F. HICKS: Right--

MR. WORNOM: Now I don't know whether you
are contending that you are moving it ten feet on my
property, or what you contention is--

MR. J. F. HICKS: We are trying to acquire
ten to eighteen feet at this time. And the evidence will
show that it is straight down and it is ten to eighteen feet
depending on what particular area you area on. (Indicating.)

MR. CHENAULT: Gentlemen, we are out of
stipulations so0 let’s--

Mr. Hicks, you have the burden of going
forward with this. Do you want to call your first witness?

MR. J. F. HICKS: Yes, =ir, I do.

MR. WORNOM: Are you going to have it up

2 E e
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MR. WORNOM: That is all right, it has been

recorded.

MR. CHENAULT: That will be No. 4.

(DEFENDANT’S EXHIBIT NO. 4, marked for
identification and admitted into evidence.)

MR. CHENAULT: And the plat in deed book
122, page 708 will be Defendant’s Exhibit No. 5.

(DEFENDANT'’S EXHIBIT NO. 5, marked for
identification and admitted into evidence.)

MR. WORNOM: If we can move things along
little bit. This is the subdivision that Mr. Garnett made
out of the property he acquired. If we can introduce that.

MR. J. F. HICKS: I think that this has
already been put in.

MR. WORNOM: No, it hasn’t been put in.
the original deed, the conveyance to him was put in.

MR. J. F. HICKS: That is right, okay.

MR. C. F. HICKS: Let me see this.

(Review of document. )

MR. WORNOM: I believe that we stipulated
that all of the deeds out of Mr. Garnett contain the access
easement to the river over the north property line of the

front piece.
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MR.
gimilar to the access
Exhibit No. 1?

MR.

MR.

MR.
introduce--

MR.
introduced this yet--

MR.
goes with this plat?

MR.
Clerk’s Office.

MR.

11

CHENAULT: 1Ie that substantially

that was described in Defendant’s

WORNOM: That is correct.

J. F. HICKS: Yes.

WORNOM: We would also like to

CHENAULT: Just a minute, we haven’t

C. F. HICKS: Do you have the deed that

WORNOM: That was just recorded in the

C. F. HICKS: It says, deed recorded

December 15, 1949, Deed Book 4@, page 77.

MR.
MR.
MR.
MR.
MR.
page 207--
MR.
MR.

49, page 77?

A

WORNOM: 4@, page 777

C. F. HICKS: Yes.

WORNOM: Was that introduced already?
C. F. HICKS: No, I don’'t--

J. F. HICKS: Must be Deed Book 42,

CHENAULT: No, Mr. Wornom, 1t has not.

WORNOM: What does it =say, Deed Book

* *
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Book 42, page 206--

MR. WORNOM: Yes. I think it is
stipulated, Mr. Commissioner, that that ten foot easement is
given to every lot owner in that subdivision in the front
piece it was subject to the right-of-way.

MR. CHENAULT: All right, gentlemen, let'’s
redirect your attention. The original proposition here was
that Mr. Wornom wanted to present this plat as evidence and--

MR. C. F. HICKS: Let me see. I think that
this is the deed that ought to go along with it.

MR. WORNOM: I don’t have any problem with
that.

(Review of documents. )

MR. C. F. HICKS: 1 have no problem, but
this deed ought to go with it, they were recorded together.

MR. WORNOM: That is fine. And I would
like--

MR. CHENAULT: Just a minute, Mr. Wornom.
We will make Defendant’s Exhibit No. 6 a combination of a
plat called "Resubdivision of East Portion of Lot 4B Property
of J. M. Garnett" with the attached deed in Deed Book 40,
page 77, dated April 13, 1948. The two of those will be

Defendant’s Exhibit No. 6.
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e *

JIMMY M. CARLISLE, a plaintiff, called a= a
witness on his own behalf, and having been first duly sworn,
wvas examined and testified, as follows:

DIRECT EXAMINATION

BY MR. J. F. HICKS:

Q Mr. Carlisle, state your full name for the
record.

A Jimmy Monroe Carlisle.

Q Mr. Carlisle, I am going to show you a

document here out of King and Queen Courthouse, Deed =
124, page 346. Can you identify that?
A Yes I can.
MR. WORNOM: Could I see it please?
(Review of document.)
MR. WORNOM: Are you going to introduce 1it?
MR. J. F. HICKS: Yes.
Q Mr. Carlisle, what is this document?
A This is a deed of trust to the property

that I am currently buying.

Q@ Deed of trust? It is actually a deed,
isn’t it?

A Deed, right.

Q Is that your deed?

A Yes it is.
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MR. WORNOM: We will stipulate that,
Counselor.

MR. J. F. HICKS: At this time I would like
introduce this. And for convenience, Mr. Commissioner, I
would ask that it be marked Plaintiffs’ Exhibit No. 1A.

MR. CHENAULT: Any objection?

MR. WORNOM: No, sir, none at all.

(PLAINTIFFS’ EXHIBIT NO. 1A, marked for

identification and admitted into evidence.)

Q Mr. Carlisle, who did you buy the property
from?

A From Jack and Elizabeth Gardner.

Q And you purchased that property in--

A Actually ’'82.

Q@ You actually--

A I lived there, I rented it for a year

before I purchased it --

Q So you rented in--
A In ’81.
Q And then in 1982 you executed a document

with Mr. Gardner?

A Right.
Q And what was that document?
A That was a lease ownership document.
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@ When did you finally close on the property?

A I clogsed in '90.

Q@ Mr. Carlisle, we are here on an easement
issue today. Since you have been in the property, since 1981

when you first started living there, have you used your--have

you gone down to the water?

A Many times.

Q How have you gone down to the water?

A On foot, on bike, and in vehicle.

a In a vehicle?

A Yes.

a I want you to look at this picture here and

tell me if you can identify that.
A Yes, sir.
MR. WORNOM: Could I see it, Counselor?
(Review of photograph.)
Q@ What is that a picture o0f?
A That is a picture of the road in front of

my house that extends down to the river.

Q Down to the river?

A Yes.

= Can you see the river in that picture?

A It is not clearly defined between the water

and the sky, no.

= *® i
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* *K b 3 20

on the left here, and that is the end of pavement on the road
that was in the picture--the previous picture, and the
continuation of that road down to the river.

MR. J. F. HICKS: Mr. Commissioner, if I
could get this, there was no objection, entered in, I am
going to use my witness to testify but I would like to enter
that as Plaintiffs’ Exhibit No. B.

MR. WORNOM: Well I don’t think that there
is any dispute that the road ends on Plaintiffs’ Exhibit
which has been introduced with the survey. He is talking
about the road continuing. I think that he isg8 in error, Mr.
Commissioner. The state road stops right there.

MR. J. F. HICKS: Mr. Wornom, you will have
a chance to cross examine my client.

MR. CHENAULT: Mr. Wornom, do you have any
objections?

MR. WORNOM: No, sir, no objections.

MR. CHENAULT: We will mark thie
Plaintiffs’ Exhibit --

MR. J. F. HICKS: B, straight B.

MR. CHENAULT: Exhibit B.

(PLAINTIFFS’ EXHIBIT B, marked for
identification and admitted into evidence.)

Q Mr. Carlisle, if you could tell me,
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21

starting back in 1981, when you first rented the property,
did you use--what area in that picture did you use? And you
can describe it by bushes, trees, or any way that --
Remember that we are being recorded here, she is typing this,
go you need to be real precise in your description, your
verbal description.

A Okay. The area I used, in fact all of us
used, was to the left of these tall trees here, this area
here all the way down to the river. (Indicating.)

@ So here on the left the picture shows tall
trees that you used to describe. What type of trees are
they?

A I believe they are cedars and the first
tree is a pine. The onee behind it, the bushy one are
cedars.

Q So if you are standing at the end of the
state road and looking towards the river, to your right hand
gide you say that you used all of this area from these trees
to egress to go to and from the river?

A Right, to and from the river. All the area

over to these bushes.

Q To the bushes--
A To the shrubs.
Q@ And you used all of that area?
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22
A Yes, sir.
Q Have you used that =since 19817
A Certainly.
Q Did you ever have any permission from
anyone to use it, or why did you use it?
A We--it was our understanding that we had

deeded access--

MR. WORNOM: I object to what his
understanding is.

MR. C. F. HICKS: Mr. Commissioner, I think
there is a standard thing to the hearsay is that if it is
shown that there is a general understanding or knowledge in
the community about something that the person can testify,
not to the truth of 1it, but he is testifying to the~
understanding within the community or the knowledge of the
community. It doesn’t admit the truth of it, but it--

MR. J. F. HICKS: The other thing there i=s
hearsay exception to reputation of boundaries, Mr.
Commissioner, on that I think he can testify to 1it--

MR. WORNOM: Boundary is not in digpute, is
it Mr. Hicks?

MR. J. F. HICKS: We are now talking about
the prescriptive easement that we are trying to acquire. And

in terms of that prescriptive easement there is a boundary in
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23

question, I believe--
MR. WORNOM: I don’t think there--
MR. CHENAULT: Overruled. I think he can
testify as to his understanding.
Q What was your understanding, please?
A Well I had deeded access all the way to

the, I believe it was the lowv water mark to the river. And

so we used this area quite frequently. (Indicating.)

Q@ That whole area between the bushes and the
trees?

A Yesg, sir.

=] You now know that the area nearest the

trees on your right if you are facing the river from the
state road, you now know that that was not your easement, is

that correct?

A No I don’'t.
Q You still don’t--
A I have heard that, but no, I do not know

that that is not my easement.

a But you have used this continuously since

1981 going to and from the river?

A Yes, sir.
Q About how often?
A At a minimum a couple of times a month.
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24
@ A couple times a month you and your family?
A Yes.
Q And the reason that you used it was because

you thought that it was yours, is that what you stated?

A Yes.

@ You thought you had a claim of right?

A Yes.

Q Did you ever hide your use of it?

A No reason to.

Q No reason to?

A No.

Q You never got any permission from anybody

except what you got in the deed? correct?

A Correct.

Q Did Mr. Sutton ever give you any permission
concerning that area that we have discussed?

A No, I never gpoke to Mr. Sutton.

Q You never spoke to Mr. Sutton. Did you

ever receive anything in writing from Mr. Sutton giving you

permission?
A No I have not.
MR. J. F. HICKS: I have no further
guestions. Please answer my esteemed colleague’s questions.

o o *
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Q And do you know that the property line for

her house runs approximately down her shrub line right there?

A No I do not.

Q@ You don’t know where her property line is?
A I could not state specifically, no.

Q You know, as a matter of fact, that the

young lady owns this property over to that post that you have
seen in the ground over the there, the post, the pipe that

the surveyor put--

A That the other people put up?

Q Yes.

A Now repeat your question.

Q Are you aware that the survey of the lady’s

property over here shows her property line to be over therei
are you aware of that? (Indicating.)

A That is what I was told.

MR. WORNOM: I have no other questions--

Well--
BY MR. WORNOM: (Cross Examination Cont’d.)

Q You never asked anybody for permission to
use the land?

A No I have not.

Q And you never told anybody that you were

using it under a claim that you had a right to use it?
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27

A I was using it under a claim that I had a

right to use it?

a Yes, sir.
A Yes.
Q Who did you tell?

You didn’t tell the owner of the property,

did you?
A No, the owner of the property told me.
a Mr. Sutton?
A No, no. I am talking about the owner of

the property when I bought my place--
Q You are talking about the property that you
bought, from who you bought it from?
A Right.
Q He told you that you had a right of access
to the York River?
A Yes.
MR. WORNOM: That is all that I want to ask
him.
MR. CHENAULT: Redirect.
REDIRECT EXAMINATION
BY J. F. HICKS:
Q Mr. Carlisle, Mr. Wornom brought up the

previous land owner, who you bought it from. Who did you buy
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the property from?

A

Q

vag--

@

Jack and Elizabeth Gardner.
Gardner?
Yes.

And they showed you where your right-of-way

MR. WORNOM: I object.

Where on the picture were you shown that

you had a right-of-way?

A

I was--from what I recall I was walked down

here and shown this total area through here and that was

considered area of right-of-way all the way down to the

river. (Indicating.)

On this picture, show us the boundaries

that you are talking about.

A

Q@

River--

A

Q

The boundaries--

Standing on the state road facing the York

Right --

--and standing there, what were the

boundaries you--

A

Well from the inside of the shrubs and

inside of the trees all the way down.

Q

*

Okay. Let me ask you this. What is this

% E
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31

& Xk

(Brief discussion off of the record.)

(Witness excused.)

MR. J. F. HICKS: The next witness that I
would like to call would be Patricia Hilton.

(Witness swvorn.)

PATRICIA HILTON, a plaintiff, called as a
witness on her own behalf, and having been first duly sworn,
vas examined and testified, as follows:

DIRECT EXAMINATION
BY MR. J. F. HICKS:

@ State your name for the record.
A Patricia Lynn Hilton.

(Review of document.)

Q@ Ms. Hilton, can you identify this
document--

MR. WORNOM: We will stipulate, that is
Just the deed to the property, we will stipulate that.

MR. C. F. HICKS: Stipulated, Deed Book 73,
Page 141 is deed to John S. Hilton and Patricia L. Hilton.

MR. WORNOM: What is the date of the deed?

MR. C. F. HICKS: Fifteenth day of

November, 1974.

MR. J. F. HICKS: Also would like to show
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32

and have record reflect that it comes from James T. Lynn and
Mildred W. Lynn.
MR. CHENAULT: We will mark this as
Plaintiffs’ Exhibit C--
MR. J. F. HICKS: No, I would like that
marked Plaintiffs’ Exhibit 2A.
MR. CHENAULT: Any objection?
MR. WORNOM: No, sir.
MR. CHENAULT: It is Deed Book 73, page
141, has been changed to Plaintiffs’ Exhibit 2A.
(PLAINTIFFS' EXHIBIT 2A, marked for
identification and admitted into evidence.)
Q Ms. Hilton, you bought the property in
1974, is that correct?
A Yes it is.
MR. J. F. HICKS: Can I see Defendant’s
Exhibit No. 8?7
Q Mas. Hilton, you heard the testimony of HMr.
Carlisle earlier.
A Yes I did.
Q To shorten thinge up, since 19574, when you
bought the property, until this fence was put up did you go
down to the river?

A Yes we did.
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33

Q@ And this is Defendant’s Exhibit No. 8 that
I am showing you, which is a photograph. Can you tell me if
that shows where you went?

A Yes, we used the pilece of property straight
from the road to the river, the width of the road.

Q And what you ueed, what is it bordered by?

A * It is bordered by shrubs on the left and a
row of cedars on the right.

Q And that is if you are standing at the end

of the state road looking down to the York River?

A Right.

] And you have used that continucusly since
19747

A And prior.

Q Who are the Lynns, the people that you--

A My parents.

Q When did you first start living in the

property you now own?

A We moved into Brookeshire in January--in
the home that I live in now in January of 1963 when I was
nine years old.

Q From 15963, when you were nine years old, up
to 1974, when you bought the property, did you use this area

here between--in Defendant’s Exhibit No. &8, between the
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34

bushes on the left and the cedar trees on the right gide,

facing the York River from the state road/ did you use that?

A Yes we did.
Q About how often did you use it?
A Several times a veek during the summer and

once a month during the winter.

Q Did there come a time when your parents
still owned the property that someone else was in possession
of the property?

A We maintained ownership but rented the
house out for five years.

Q During that time of five years that there
vere renters, did you ever go down and use this--
(Indicating.)

A We would, a couple of times a year, drive
down to the river, look at the river, and back straight out

and leave.

] You drove a vehicle all the way down there?
A Yegs, drove a vehicle down.
Q Back in 1963, when you were nine years old,

right here in Defendant’s Exhibit No. 8 we see a nice green
grass path bordered by cedar trees on the right and bushes on
the left going down to the river. What did that look like

back then, can you remember?
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33

A The cedar trees are not that old. They
have been planted since then. It was a dirt path where
people had used it going to the river.

Q Dirt path, was that "dirt path" as you
described in your own words capable of a motor vehicle
traveling down there?

A Yes, it was.

Q How wide was that dirt path? If you had to

say, if you had to point--

A Approximately the width of the road.
Q When you say "road", you mean--
A At first it was a dirt road and then it was

paved road.

Q The width of the state road?
A Right.
Q Are you saying that that width would

continue to the cedar trees on the right and the bushes on

the left?
A Between them, but more centered.
Q Between them but a little more centered?
A Right.
Q How did you come to use thieg, why did you

come to use this area?

A We knew when we bought the house that we
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had a deeded right-of-way, and as a kid when you are playing
with everyone else and you go to the river and you are riding

three or four bicycles wide, you<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>