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VIRGINIA:
IN THE CIRCUIT COURT OF HALIFAX COUNTY
WARD'S EQUIPMENT, INC., a Virginia
corporation, CARL WARD, an individual,
and ANNE WARD, an individual,
Plaintiffs,

v.
NEW HOLLAND NORTH AMERICA,
INC., a Delaware corporation, and
SPAULDING EQUIPUENT OF SOUTH
BOSTON, INCORPORATED, a Virginia
corporation,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

BILL OF COMPLAINT

serve:

Edward R. Parker, Esq.
5511 Staples Mill Road
Richmond, Virginia 23228
Registered Agent for
New Holland North America, Inc.

and

Robert Tucker, Esq.
P.O. Box 200
Clover, Virginia 24534
Registered Agent for
Spaulding Equipm~nt of South Boston, Incorporated

Plaintiffs, Carl Ward and Anne Ward ("the Wards"), and Ward's
Equipment, Inc. ("Ward's Equipment"), for their Bill of complaint
against defendants, New Holland North America, Inc. ( "NHNA"), f/k/a
Ford New Holland, Inc., and Spaulding Equipment of South Boston,
Incorporated ("Spaulding"), state and allege as follows:
1.
Wooos.RoGERs&
HAZl.EGROv'E. P.LC.

This ls an action seeking damages for defendants' breach

of contractual and common law obligations to plaintiffs.

1

PARTIES
2.

Plaintiffs Carl Ward and Anne Ward are citizens of the

Commonwealth of Virginia and are owners, officers, aqd/or employees
of plaintiff Ward's Equipment, Inc.
3.

Plaintiff

Ward's

Equipment,

Inc.

is

a

Virginia

corporation with its principal place of business in South Boston,
Virginia.

Since the

1940s,

Ward's

Equipment,

Inc.

and

its

predecessor in interest have been a dealer of New Holland and/or
Ford farm equipment, presently manufactured by NHNA, and formerly
manufactured by its predecessor, New Holland, Inc. ("New Holland") •
4.

Defendant

NHNA

is

a

Delaware

corporation with

principal place of business in New Holland, Pennsylvania.

its

NHNA is

engaged in the manufacture and distribution of farm equipment.
NHNA, f/k/a Ford New Holland, Inc. ("Ford New Holland"), was formed
in 1986 when Ford Motor Company acquired New Holland, Inc.

·Prior

to 1986 Ford Motor Company ("Ford") manufactured an marketed a line
of tractors and related equipment for ("Ford equipment") •
prio~

Also

to 1986 New Holland manufactured and marketed agricultural

implements ("New Holland equipment") •

In 1991, Fiat purchased

approximately 80% of Ford New Holland, Inc.

NHNA sells Ford, New

Holland and Versatile farm equipment through a network of dealers
in North America.
5.

Defendant Spaulding Equipment is a Virginia corporation

with its principal place of business in Clover, Virginia.
WOODS. 'ROGERS &
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FACTUAL BACRGROUND
6.

Ward's Equipment has sold and serviced new and used New

Holland farm equipment, attachments and parts since 1982.

Ward's

Equipment has sold and serviced new and used Ford equipment,
attachments and parts since 1988.

Prior to that time, Ford had

been represented in the South Boston area by ward's Equipment's
predecessor in interest, C & G Tractor & Equipment.

c & G Tractor

& Equipment began selling Ford equipment in the South Boston area
sometime during the 1940s .
.7.

In connection with New Holland's attempts to induce the

Wards and Ward's Equipment to become and remain a New Holland
dealer, New Holland committed that Ward's Equipment could continue
as a New Holland dealer so long as it adequately represented New
Holland and that Ward's Equipment would not be terminated except
for failure to adequately represent New Holland, and then only
after first being given adequate notice of any alleged deficiencies
and a reasonable opportunity to correct them.

e.

In connection with NHNA's attempts to induce the Wards

and Ward's Equipment to become and continue as an authorized Ford
Dealer, NH'NA committed that Ward's Equipment could continue as a
New Holland and Ford dealer so long as it adequately represented
NHNA and that Ward's Equipment would not be terminated except for
failure to adequately represent NHNA, and then only after first
being given adequate notice of any alleged deficiencies and a
reasonable opportunity to correct them.
WOODS. R0GERs &
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9.

It has been New Holland and Ford New Holland and NHNA's

custom and practice, as well as the custom and practice in the farm
equipment industry, to continue a business relationship with a
dealer unless the dealer is having serious financial difficulties
or is performing poorly relative to similarly situated dealers, in
light of the dealer's particular situation, and then to terminate
the dealer only after first giving the dealer adequate nGtice of
deficiencies in its performance and a reasonable opportunity to
cure those deficiencies prior·to terminating or refusing to renew
the business relationship with the dealer. ·
10.

Upon information and belief, NHNA has acknowledged that

the basic premise of its dealerships is that NHNA grants to the
dealer the right to sell certain equipment, and that so long as the
dealer performs in accordance with the terms of the agreement
between the dealer and NHNA, that grant will continue.
11.

Ward's

Equipment,

New

Holland

and

NHNA

have

done

business, in part, based upon verbal communications and agreements
between the

parties

and in reliance of patterns

of

conduct

established by the parties' course of performance and course of
dealing and by the usage of trade in the industry.
12.

Based on New Holland's representations, which have been

affirmed by New Holland and NHNA representatives over the years,
and based on the customs and practices described above, and at the
behest of New Holland and NHNA, Ward's Equipment has committed a
Wooos. RoGERs &
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substantial amount of money and effort and over ·thirteen years to
the development and nurturing of a market for NHNA products and has
4

4

created a base of customers loyal to NHNA products in the Halifax,
Charlotte, Campbell and Mecklenburg, Virginia counties trade area.
13.

In furtherance of its NHNA dealership, Ward's Equipment

maintained a suitable building, trained its employees in the sales
and service of New Holland and Ford equipment, expended funds for
advertising,
fulfilling

provided
warranty

service

facilities

obligations

and

and

repairing

personnel
and

for

servicing

equipment, and expended funds to acquire and maintain an adequate
parts inventory and general tools and special tools

for the

servicing and repair of New Holland and Ford farm equipment.
14.

During the course of its tenure as a NHNA dealer in the

area, Ward's Equipment adequately met the reasonable market demand
for NHNA products in Ward's Equipment's trade area.

The name

Ward's Equipment is well known throughout the Halifax, Charlotte,
Campbell

and Mecklenburg

counties•

trade

area,

where

Equipment has established a good business reputation.

Ward's

For twelve

years, considerable time and effort have been expended by Ward's
Equipment to establish a relationship in the mind of the consuming
public

betwee~

its operations and the NHNA products, which Ward's

Equipment has been marketing in its area.
15.

over the years, as there have been new entrants into the

farm equipment market, Ward's Equipment has received numerous
opportunities to take on different farm lines.
conunitment
Wooos. RoGERs &
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of

New Holland and

NHNA

that Ward's

Based on the
Equipment's

dealershi.P arrangement would continue so long as it adequately
represented NHNA, and in reliance on New Holland and NHNA • s customs
5
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and practices set forth above, Ward's Equipment has declined to
take on certain of these competing lines.
16.

Further,

at the time at which NHNA induced Ward's

Equipment to become a dealer of Ford equipment, NHNA insisted that
Ward's Equipment decrease its participation as both a Massey
Ferguson and a Deutz-Allis dealer in Ward's Equipment's trade area.
Ward's Equipment, at the direction of NHNA and in reliance on both
the representations made by New Holland and NHNA that Ward• s
Equipment could continue so long as it adequately represented NHNA,
and in r.eliance on New Holland and NHNA' s customs and practices set
forth above, Ward's Equipment drastically reduced its participation
as a Massey Ferguson dealer in its trade area and terminated its
relationship with Deutz-Allis.
17.

on October 3, 1994, NHNA sent Ward's Equipment a letter

informing it that NHNA has concluded that "the current market
representation plan contemplates no dealer at your dealer location"
and that NHNA planned to place Ward's Equipment "on attrition."
The letter stated that "we will not consent to the sale or
assignment of your Dealer Agreement nor would we seek a replacement
should the Dealer Agreement be terminated."
18.

Neither New Holland or NHNA told Ward's Equipment that

Ward's Equipment's sales or other performance was unsatisfactory.
19.
Ward's
WOODS. RociERs &
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Throughout the remainder of 1994 and to the present,
Equipme.nt

has

encountered

"unusual

difficulties"

in

obtaining equipment from NHNA in time for all or part of the season
during which these products are primarily sold.
6
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20.

Additionally, at the time NHNA notified Ward's Equipment

that Ward's Equipment would be placed on attrition, earl ward
indicated that he was negotiating a purchase agreemept with his son
and sales manager for the transfer of Ward's Equipment.
21.

In response, in the written notice of attrition, NHNA

acknowledged that such prospective economic gain existed but
created a window of sixty days during which the transaction was to
be finalized.

Upon information and belief, NHNA was aware that

such a narrow

win~ow

would severely restrict or eliminate Ward's

Equipment's ability to consummate the contemplated transaction.
22.

Upon information and belief, shortly after informing

Ward's Equipment that Ward's Equipment would be put on attrition,
NHNA entered into an agreement with Spaulding to begin selling the
Ford tractors previously available only at Ward's Equipment in
Ward's Equipment's trade area.

Spaulding Equipment is located

approximately fifteen miles from Ward's Equipment, has a postal
address of Clover, Virginia and is registered as a business
inco~porated

23.

in Halifax County.

Additionally, at or about the same time Ward's Equipment

was placed on attrition, NHNA notified Ward's Equipment that it was
reducing Ward's Equipment's primary area of responsibility ("PAR") •
24.
was

Upon information and belief, such reduction in the PAR

done with the express

intent of

giving some of Ward's

Equipment's former territory to Spaulding Equipment.
WOODS. RoGERs &
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25.

Despite Ward• s Equipment's protests that such a reduction

in the PAR was in contravention of the Wards' understanding of the
7

7

agreement between the parties guaranteeing an exclusive trade area,
NHNA

refused

to

reconsider

its

decision

in

reducing

Ward's

Equipment's PAR.
COUNT ONE
BREACH OF CONTRACT BY NHNA
26.

Plaintiffs reallege paragraphs 1 through 25, as if fully

set forth herein.
27.

Pursuant to the express and implied terms of the oral and

written agreements between the parties, the parties' course of
dealing and performance over the twelve year period during which
plaintiffs were a dealer of NHNA products, the custom and practice
in the industry, and the obligation of good faith and fair dealing
implied in the contract performance and its enforcement, plaintiffs
were given the right to sell New Holland and Ford farm equipment so
long as they adequately repr$sented NHNA within the limitations of
plaintiffs'

trade area,

and defendant was

obligated to

give

reasonable and clear notice to plaintiffs of .any deficiencies in
plaintiffs'

performance,

opportunity

to

cure

any

to

afford

plaintiffs

deficiencies

prior

a
to

reasonable
terminating

plaintiffs' dealership, and to fairly compensate plaintiffs for
their dealership upon termination.
28.
following,

By its conduct,

including,

but not limited to,

the

defendant NHNA breached its contractual duties and

obligations to plaintiffs:
a.
WOODS. RociERs &T
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By placing plaintiffs' dealership "on attrition"
without good cause;

8

8

b.

By failing to give adequate notice of any alleged
deficiencies in performance;

c.

By failing to give a reasonable opportunity to cure
such deficiencies;

d.

By

failing

to

opportunity

to

give

plaintiffs

assign

their

a

reasonable

dealership

to

prospective purchasers;
e.

By failing to deliver equipment to plaintiffs in a
timely manner; and

f.

By

plaintiffs'

PAR,

capriciously

and

arbitrarily

reducing

in bad faith and without good

cause.
29 •

As a direct result of defendant NHNA' s breach of its

contractual duties and obligations,

p~aintiffs

have been and will

be injured in their business in a number of ways, including, but
not limited to, the following:
a.

Plaintiffs

have

been,

and

will

be,

denied

a

legitimate expectancy arising from their agreements
with the defendant;

b.

In

reliance

upon

the

continuation

of

their

dealership relationship with defendant, plaintiffs
expended and invested money, time, skill and effort
to market, sell and service New Holland and Ford
farm

equipment

and

parts;

to

educate

their

customers with regard to the advantages of NHNA
WOODS. RoCiERs &
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over

the

other

brands
9

9

of

farm

equipment;

to

recruit,
service

train

and

personnel

supervise
to

their

sales

and

the

sale

and

promote

performance of servicing NHNA farm

equipme~t;

reduce

as

plaintiffs'

participation

a

to

Massey

Ferguson dealer in their trade area; to terminate
plaintiffs' participation as a Deutz-Allis dealer
in their trade area; and to establish and maintain
facilities for the purpose of displaying, selling
and servicing NHNA tractors and equipment;
benefit

of

which

will

be

lost

the

because

of

defendant's breach of contract;
c.

Plaintiffs have lost, and will continue to lose,
anticipated profits from the sales and service of
NHNA farm equipment and parts in their assigned
territory, and have suffered, and will continue to
suffer, irreparable damage to their reputation as
an

agricultural

contractual

equipment

business

dealer

and

their

relationships

with

their

customers; and
30.

As a direct and proximate result of defendants' above-

described conduct, plaintiffs have been, and will be, damaged, and
are entitled to recover their damages in an amoun·t to be determined
at trial.

COUNT TWO
DE FACTO TERMINATION
31.

Plaintiffs reallege paragraphs 1 through 30, as if fully

set forth herein.
10
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32.

From 1982 until the present, plaintiffs capably performed

their duties as a dealer of NHNA products.

From 1988 until

present, plaintiffs capably performed their duties as a dealer of
Ford products, as well.

Plaintiffs successfully promoted and

marketed NHNA's equipment through an area encompassing the Halifax,
Charlotte, Campbell and Mecklenburg counties trade area.

As a

result, plaintiffs established a significant market for NHNA' s
equipment throughout this area.
present,

did

New

Holland

or

At no time, from 1982 until the
NHNA

notify

or

otherwise

warn

plaintiffs of any reason for termination or potential termination
of plaintiffs as a dealer nor did New Holland or NHNA notify
plaintiffs of any reason for reducing or restricting any of
plaintiffs' exclusive territory, whether through imposing strict
geographical boundaries or otherwise.
33.

By reason of NHNA' s refusal to recognize plaintiffs'

exclusive right to market NHNA equipment within the Halifax,
Charlotte, Campbell and Mecklenburg counties trade area· and by
reason of NHNA's insistence that plaintiffs are not damaged by the
"minor modification" of plaintiffs' PAR, while at the same time
granting

marketing

abilities

to

a

dealer

who

lies 'in

the

plaintiffs' trade area, has wrongfully caused de facto termination
of

plaintiffs

as

an

exclusive

dealer

of

NHNA

equipment

in

plaintiffs' trade area.
34.

NHNA'e de facto termination of its exclusive dealership

agreement with plaintiffs, when plaintiffs consistently performed
Nooos. RoGERS &
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in an exemplary manner as a dealer of NHNA equipment in their trade
11
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area, or in the alternative, without reasonable notice of any
defects in their performance and an opportunity to cure such
defects,

is without such good cause or reasonab).e notice and

constitutes a breach of the express and implied terms of the
dealership

agreement

between

the

parties,

including,

without

limitation, the implied covenant of good faith and fair dealing.
35.

Plaintiffs have been, and will be, substantially injured

in their business and property as a direct result of NHNA's de
facto termination including, but not limited to, loss of accounts
and profits, and loss of goodwill and business rept.1tation affecting
their dealership.

As a result, plaintiffs have suffered, and will

continue to suffer, immediate and irreparable harm, injury and loss
unless NHNA's conduct is temporarily and permanently enjoined by
this Court.
36.

As a direct and proximate result of NHNA's de ·facto

termination

of

plaintiffs'

exclusive

dealership

agreement,

plaintiffs have been, and will be, substantially injured in their
business and property and is entitled to recover their damages in
an amount to be determined at trial.
COUNT THREE
FRAUD AND MISREPRESENTATION
37.

Plaintiffs reallege paragraphs 1 through 36, as if fully

set forth herein.
38.

To induce plaintiffs to become and remain a New Holland

and then a NHNA dealer, make the necessary expenditures of time and
Wooos.RoGERs&
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money to create and maintain· the market for New Holland and NHNA
equipment in the Halifax, Charlotte, Campbell and Mecklenburg
12

12

counties,

Virginia,

presented

to

trade area,

plaintiffs

in

and sign a written agreement

1988,

defendant

represented

and

committed to plaintiffs that they could continue as a NHNA dealer
so long as it actively represented NHNA and would not be terminated
except for failure to adequately represent NHNA, and then only
after first being given adequate notice of any alleged deficiencies
and a reasonable opportunity to correct the deficiencies.
39.

As an example of the types of specific representations

made to the plaintiffs, plaintiffs attaches as Exhibit A to this
complaint a true and correct copy of a 1994 letter confirming that
the

plaintiffs

will

not

be

terminated

except

for

specific

enunciated breaches under the contract.
40.
made,

At the time these representations and commitments were

defendant

knew

or

reasonably

should

have

known

that

plaintiffs would rely on them in deciding to become a NHNA dealer
and expend time and effort to promote NHNA products.
41.

Plaintiffs

justifiably

did

rely

on

the

above

representations and commitments in deciding to remain a NHNA dealer
and expend time and effort to promote NHNA products.
42.

D~fendant·

knew or reasonably should have known that the

above representations were false or that the facts material to
plaintiffs' decision to remain a NHNA dealer and promote NHNA
products had been omitted at the time the above representations
were made.
Wooos. RoGERs &
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43.

As a result of defendant's conduct, plaintiffs have been

damaged and are entitled to recover their damages in an amount to
be determined at trial.
COUNT FOUR
ES TOP PEL
44.

Plaintiffs reallege paragraphs 1 through 43, as if fully

set forth herein.
45.

In order to induce plaintiffs to become and remain a New

Holland and NHNA dealer, New Holland and NHNA made representations
to plaintiffs, to induce plaintiffs by

st~tements

and conduct to

become and remain a New Holland and NHNA dealer and to expend
significant time, effort and money to cultivate customers and
goodwill for NHNA products and services.
46.

Defendant's

October

3,

1994

letter

to

plaintiffs

specifically stated that "we will continue to do business as normal
under the terms of your Dealer Agreement •
47.

Defendant's

October

specifically stated . that

3,

1994

. . ."
letter

to

plaintiffs

"your dealer agreement will

not be

terminated except for reasons set forth in the Dealer Agreement or
applicable law.

Our relationship will continue under the written

Dealer Agreement unless and until grounds for termination arise."
48.

Plaintiffs reasonably and foreseeably relied upon the

statements and conduct of New Holland and NHNA in becoming and
remaining a NHNA dealer and expended substantial time, effort and
money to develop and cultivate customers and goodwill for NHNA
Wooos.RoGERs&
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products and services.
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49.

As

a

result of defendant's

statements and conduct,

defendant is estopped from asserting rights under its dealer
agreement that are contrary to or inconsistent with its statements
and conduct concerning the

req~:~rements

. for,

duration of, and

geographic scope of plaintiffs' NHNA dealership, including, without
limitation, the right to alter plaintiffs' PAR without cause or
compensation or the right to deny the right

to

assign the

Dealership Agreement.
50.

Plaintiffs have been ·deprived of the benefit of their

efforts by NHNA's refusal to allow assignment, reduction of their
PAR and being placed on attrition without good cause, contrary to,
and inconsistent with, representations by which plaintiffs were
induced to become and remain a NHNA dealer, all to their damage,
and are entitled to recover their damages in an amount to be
determined·at trial.

COUNT FIVE
BREACH OF IMPLIED CONTRACT TO RECOUP INVESTMENT
51.

Plaintiffs reallege paragraphs 1 through 50, as if fully

. set forth herein.

In the alternative, if it is determined that an

agreement between plaintiffs and defendant could be placed on
attrition at will, plaintiffs allege as follows:
52.

Defendant NHNA placed plaintiffs' dealership on attrition

without good cause.
53.

Plaintiffs have made substantial investments in their

dealership in reliance on the continuance and ability to sell their
Wooos.RoGERs&
liAZU:GRCNE. P.L.C.

dealershfp for NHNA farm equipment, including expenditures made in
a farm economy that was slow due to a slow agricultural economy, to
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15

maintain the goodwill of customers and to promote NHNA products so
that

when

the

New

Holland

equipment

in

the

field

needed

replacement, in a more favorable farm economy, customers would want
to purchase NHNA equipment from plaintiffs.
54.

Plaintiffs were not afforded a reasonable period of time

in which to recoup their substantial investment in their NHNA
dealership prior to their being placed on attrition.
55.

As a result of the foregoing, plaintiffs have suffered

damages in amount to be determined at trial and are entitled to
recoup their investment in the promotion and sale of NHNA products
and demand judgment therefore.
COUNT SIX
TORTIOUS INTERFERENCE WITH CONTRACT
AND PROSPECTIVE ECONOMIC ADVANTAGE
56.

Plaintiffs reallege paragraphs 1 through SS, as if fully

set forth herein.
S7.

Plaintiffs have substantial, viable long-term customer

relationships

which have produced revenues

to them and were

reasonably certain to produce substantial future revenues from
sales and service transactions with these customers, whose loyalty
and goodwill plaintiffs have cultivated during the course of their
NHNA dealership, and with potential new customers.

Defendant's

conduct induced or caused breach or termination of contracts with
customers.
58.

Plain~if fs'

business had substantial value to prospect! ve

purchasers as a going business concern.
WOODS. RoGERs &?
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Plaintiffs' going business

concern was reasonably certain to produce substantial revenues from
16
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the transfer of the business to purchasers who were reasonably
_certain to purchase plaintiffs' dealersh.ip in the very near future.
59.

Upon

information

Spaulding are and were,
contractual

relationships

and

belief,

defendants

at all times relevant,

NHNA

and

aware of the

and prospective economic

advantages

referred to in paragraphs 57 and 58.
60.

In reliance on New Holland and NHNA's representations,

agreements and course of conduct, the covenants contained in or
reasonably implied from such agreements, and on the parties' course
of dealing and performance and the custom and practice in the
industry, plaintiffs invested substantial amounts of money, time,
resources, skill and expertise in developing stable, harmonious and
productive relationships with their customers and prospective
customers

for the sales and service of New Holland and NHNA

equipment.
61.

In reliance upon New Holland and NHNA's agreements and

course of conduct, the covenants contained in or reasonably implied
from _such agreements, and on the parties' course of dealing and
performance and the custom and practice in the industry, plaintiffs
rejected business opportunities for the sales and service of
competing manufacturers' farm equipment, including a 75% reduction
in their participation as a Massey Ferguson dealer, and a complete
termination of their relationship with Deutz-Allis, in favor of
continuing to expend their best efforts to sell, service and
promote NHNA equipment.
WOODS. RoGERs &r
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62.
some

of

Upon information and belief, defendants have notified
plaintiffs' former customers that their new NHNA dealer is

Spaulding Equipment.

As a result, it is conunon knowledge among

some

customers

of

plaintiffs'

and

potential

customers

that

plaintiffs' NHNA dealership no longer will continue to represent
NHNA in its previous trade area.

NHNA knew or reasonably should

have known that this information would or could be passed on to the
customers and potential customers of Spaulding Equipment and to
plaintiffs' customers and potential customers.
63.

Defendants' conduct in reducing plaintiffs' PAR, placing

plaintiffs' dealership on attrition, failing to timely deliver
equipment as

ordered,

customers

about

undertaken

with

and notification of plaintiffs•

Spaulding
the

Equipment's

intention to

market

former

entrance

interfere with

was

plaintiffs'

customer relationships and prospective economic advantage from the
sales and service of NHNA equipment to plaintiffs' customers.
64.

Defendant NHNA' s conduct in only allowing sixty days

during which to close a purchase of plaintiffs' dealership to known
prospective buyers was undertaken with the intention to interfere
with plaintiffs' prospective economic advantage from the sale of
their business as a going business concern.
65.

Defendants' conduct is without justification and has

interfered with, and will continue to interfere with, plaintiffs'
existing

contractual

relationships

advantage.
WOODS. RoGERs &t
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and

prospective

economic

66.

As a direct and proximate result of defendants' tortious

interference

with

plaintiffs'

contractual

relationships

and

prospective economic advantage, plaintiffs have suffered and will
continue

to

including,
income,

suffer

damage

to

but not limited to,

loss

of

goodwill

and

their

business

relationships,

loss of accounts,
business

profits and

reputation,

affecting

plaintiffs' other product lines, and loss of the ability ·to sell
plaintiffs' dealership as a going concern.
67.

As a direct and proximate result of defendants' conduct,

plaintiffs have incurred, or will incur, damages to their business
relationships in an amount to be determined at trial, and demands
judgment therefore.
COUNT SEVEN
TORTIOUS INTERFERENCE WITH CONTRACT
68.

Plaintiffs reallege paragraphs 1 through 67, as if fully

set forth herein.
69.

Plaintiff Ward's Equipment has contractual relationships

for the employment of Carl ward and Anne Ward, who are also named
as plaintiffs herein, which relationships depend, in whole or in
part,

upon the continued existence of plaintiffs'

dealership.

These individual plaintiffs have been directly harmed by the
arbitrary reduction of plaintiffs' PAR, and in the inability to
sell their interests in plaintiffs' dealership as a going concern,
in that the sale and service of NHNA equipment throughout its trade
area and the ability to sell the business constituted a significant
Wooos.RoGERs&T

portion of their duties and/or livelihood.

liAzLEGRCWE. P.LC.

19

19

70.

Upon information and belief,

Spaulding are,

New Holland,

and were at all times relevant,

NHNA,

and

aware of the

contractual relationship referred to in paragraph 69 above.
71.

Defendant

NHNA' s

conduct

in.

placing

plaint! ff s •

dealership on attrition, arbitrarily reducing plaintiffs' PAR, and
placing a restrictive window on the time frame in which plaintiffs
had to close their deal with their prospective purchasers is
i thout just cause and in violation of the agreements between
plaintiffs and defendant and was undertaken with the intention to
with

interfere

plaintiff

Ward's

Equipment's

employment

relationships with the Wards.
72.

Defendants'

conduct

is

without

justification,

has

interfered with, and will continue to interfere with, plaintiff
Ward's Equipment's employment relationships with the Wards.
73.

As a direct and proximate result of defendants' tortious

interference

with

plaintiff

Ward's

Equipment's

contractual

relationships with the Wards, the Wards have suffered, and will
continue to suffer, loss of income and business reputation.
74.

As a.direct and proximate result of defendants' conduct,

the Wards have incurred, or will incur, damages to ·their employment
relationships with plaintiff ward's Equipment in ari amount to be
determined at trial, and demand judgment therefore.
COUNT EIGHT
UNJUST ENRICHMENT
75.
Wooos.RoGERs&

Plaintiffs reallege paragraphs 1 through 74, as if fully

set forth herein.

HAzl.EGICIE. P.LC.
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76.

New Holland and NHNA's conduct in encouraging plaintiffs

to serve for twelve years as a New Holland dealer; encouraging
plaintiffs to purchase the local New Holland dealership while
simultaneously reducing or eliminating their participation both as
a Massey Ferguson and Deutz-Allis dealer; to build up the business
of

selling

NHNA

products

and

services,

to

make

substantial

investments in time and money at NHNA' s behest ·in reliance of
continuing their NHNA dealership; and then breaching this agreement
ith plaintiffs and effecting a de facto termination of plaintiffs'
dealership, constitutes unjust enrichment.
77.

Defendants have been, and will continue to be, unjustly

enriched at plaintiffs' expense in that defendants are harvesting
the benefits of the market penetration, promotion and education of
plaintiffs' customers, which plaintiffs diligently pursued during
their tenure as a NHNA dealer.
78.
defendant

Plaintiffs are entitled to recover the amount by which
NHNA has

been,

or will

be,

unjustly enriched,

as

determined at trial, and demand judgment therefore.
COUNT NINE
VIOLATION OF MICHIGAN STATUTES
79.

Plaintiffs reallege paragraphs 1 through 78, as if fully

set forth herein.
80.

Under the terms of ward's Equipment dealer agreement,

Michigan law ostensibly governs interpretation of the contract.
81.
Wooos.RoGERs&

Under.Michigan law, a business qualifies for protection

under the Franchise Investment law if such business is deemed a

HAzl.EGROVE. PLC.
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franchise.

The applicable Michigan statutes defines a franchise as

a contract, express or implied, oral or written,
"between two or more persons to which all of . the following
apply:
(a)

a franchisee is granted the right to engage in the
business of offering, selling, or distributing
goods or services under a marketing plan or system
prescribed in substantial part by a franchisor;

(b)

a franchisee is granted the right to engage in the
business of offering, selling, or distributing
goods or services substantially associated with the
franchisor's trademark, service mark, trade name,
logo type, advertising, or other commercial symbol
designating the franchisor or its affiliate; and

( c)

the franchisee is required to pay, directly or
indirectly, a franchise fee.

Mich. Comp. Laws, S 445.1502, subd. (3) et seg. (1994).
82.

Michigan law also defines the meaning of franchise fee.
"Franchise fee" means a fee or charge that a
franchisee or a subf ranchisor is required to
pay or agrees to pay for the right to enter
into a business under a franchise agreement,
including, but not limited to, payments for
goods and services."

Mich. Comp. Laws, S 445.1503, subd. 1.
·93.

Ward's Equipment qualifies as a franchisee under the

terms of this statute.

Ward's Equipment markets NHNA products

under a marketing plan or system prescribed in substantial part by
NHNA.

Additionally, Ward's Equipment markets such products in

substantial association with NHNA's trademark, advertising, and
other commercial symbols.

Finally, Ward's Equipment is required to

purchase training videos and programs; make payments for the use of
Wooos.RoGEPs&

cooperative advertising; and purchase tools, parts, and other goods

H.t.zllGROVE. P.LC.

and/or services provided for by NHNA.
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84.

As a franchisee under the Michigan Franchise Investment

law, Ward's Equipment is entitled to the protections of Mich. Comp.
Law, S 445.1527.

This law provides that

"each of the following provisions is void and unenforceable if
contained in any document~·~elating to a franchise:
(c)

a provision that permits a franchisor to terminate
·a franchisee prior to the expiration of its term
except for good cause.
Good cause shall include
the failure of the franchisee to comply with any
lawful provisions of the franchise agreement and to
cure such failure after being given written notice
thereof and a reasonable opportunity, which in no
event need be more than thirty days, to cure such
failure. • • •

(g)

a provision which permits a franchisor to refuse to
permit a transfer of ownership of a franchise,
except for good cause. This subdivision does not
prevent a franchisor from exercising the right of
first refusal to purchase the franchise.
Good
cause shall include, but is not limited to:
(i)

the failure of the proposed transferee .to meet
the franchisor's then current reasonable
qualifications or standards.

(ii)

the fact that the proposed transferee is
a competitor of the franchisor or
subfranchisor.

(iii)

the
unwillingness
of
the
proposed
transferee to agree in writing to comply
with all lawful obligations.

(iv). the failure of the franchisee or proposed
transferee to pay any sums owing to the
franchisor or to cure any default in the
franchise agreement existing at the time of
the proposed transfer.
85.

Through its conduct, NHNA has attempted to enforce these

void and unenforceable provisions contained in its dealer agreement
with ward's Equipment.
WOODS. RoGERs &t
1iAzw:iRcM. P.LC.
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86.

As

p~ovisions,

a

result

of

the

unlawful

enforcement

of

these

Ward's Equipment has been, and will continue to be,

substantially damaged.
87.

Plaintiffs are entitled to recover the amount by which

the defendant NHNA has, or will, damage their business, in an
amount to be determined at trial.
COUNT TEN
VIOLATION OF VIRGINIA STATUTES
88.

Plaintiffs reallege paragraphs 1 through 87, as if fully

set forth herein.
89.

In addition to the statutory remedies

available to

plaintiffs under Michigan law, it is the policy of the Commonwealth
of Virginia to protect its franchisees from unlawful acts committed
by their franchisors.

Specifically, Virginia law enunciates this

policy when it says
"[i]t is hereby declared to be the policy of
the Commonwealth, through the exercise by the
General Assembly of its power to regulate
commerce, partly or wholly, within the
Commonwealth of Virginia, to correct as
rapidly as practicable, such inequities as may
exist in the franchise system so as to
establish a more even balance of power between
franchisors and franchisees;
to require
franchisors
to deal
fairly with their
franchisees with reference to all aspects of
the franchise relationship and to provide
franchisees more direct, simple and complete
judicial relief against franchisors who fail
to deal in a lawful manner with them."
Va. Code Ann. S 13.1-588 (Michie 1994).
90.
Wooos.RoGERs &z
HAzLEGRCNE. PLC.

Like the Michigan statute cited above,

the Virginia

statute requires that for this statute to protect a business
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entity, that business entity must be a franchise.

The definition

of franchise under Virginia law is a
"contract or agreement between two or more persons by which:
( 1)

a franchise is granted the right to engage in the
business of offering; ~elling or distributing goods or
services at retail under a marketing plan or system
prescribed in substantial part by the franchisor;

(2)

the operation of the franchisees business pursuant to
such plan or system is substantially associated with the
franchisor's trademark, service mark, trade name, logo
type, advertising or other commercial symbol designating
the franchisor or its.affiliate; and

(3)

the franchisee is required to pay, directly
indirectly, a franchise fee of $500.00 or more.

or

a. Code Ann. S 13.l-559(b).
91.

Additionally, the Virginia statute defines a franchise

fee to mean "a fee or charge for the right to enter into or
maintain a business under a franchise, including the payment or
deposit for goods, services, rights or training • • • • "

Va. Code

Ann. S 13.l-559(g).
92.

For all the reasons enunciated above under the Michigan

statute, plaintiffs also qualify for protection under the Virginia
Franchise Act •.
93.

trnder the terms of the Virginia act, it is unlawful for

any person in connection with the grant or offer to grant a
franchise in the commonwealth, directly or indirectly, "engage in
any transaction, practice or course of business which operates or
would operate as a fraud or deceit upon the franchisee."
Ann. S 13_. 1-5 6 3 ( c) •
Wooos. RoGERs &

HAzl.EGROJE. p.LC.
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Va. Code

94.

Additionally, it is unlawful for a franchisor to "cancel

a franchisee without reasonable cause or to use undue influence to
induce a franchisee to surrender any right given to him by any
provision contained in the franchise."
95.

Va. Code Ann. S 13.1-564.

Violations of this statute entitle the franchisee to

ecover damages sustained, the costs of the action, and reasonable
attorneys• fees.

These remedies are in addition to any other

emedies the franchisee may have, including other remedies that may
exist at law.

to,

96.

NHNA's unlawful activities, including, but not limited

its

representations

to plaintiffs that it guaranteed an

exclusive trade area to plaintiffs for plaintiffs' PAR; de facto
termination of plaintiffs' dealership agreement without good cause;
~nducement

to surrender plaintiffs' right to assign their franchise

agreement without consent to such an assignment being unreasonably
withheld; and arbitrarily and capriciously reducing plaintiffs•
PAR, in bad faith and without good cause, amount to violations of
the Virginia statutes and entitles the plaintiffs the damages
caused thereby.
97.

Plaintiffs

have been damaged due to these unlawful

activities in an amount to be determined at trial.
COUNT ELEVEN
. CONSPIRACY '1'0 INJURE ANOTHER IN TRADE,
BUSINESS OR PROFESSION PURSUANT TO
VIRGINIA CODE ANNOTATED, S 18.2-499 ET SEQ.
98.
Wooos.RoGER.s &
HAzlEGROv'E. PLC.

Plaintiffs reallege paragraphs 1 through 97, as if fully

set forth herein.
99.

Under Virginia law, it is unlawful for
26
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(A)

Any two or more persons [to] condone, associate, agree,
mutually undertake or concert together for the purpose of
(1) willlully and maliciously injuring anotrer in his
reputation, trade, business, or profession, by any means
whatever .••

Va. Code Ann. S 18.2-499.
100. Through their conduct described above, including but not
limited to the following:
1)

Reducing the plaintiffs' PAR unlawfully and without good
cause,

2)

Effecting a ·de facto termination of the plaintiffs
dealership unlawfully and without good cause;

3)

Interfering with plaintiffs' customers by notifying such
customers to inform them that their NHNA dealer is
Spaulding Equipment; and

4)

Placing the plaintiffs on attrition with the intent of
making it impossible for the plaintiffs to sell Ward's as
a going concern,

the defendants have mutually undertaken the task of willfully and
maliciously injuring the Wards and Ward's Equipment.
101. As a result of this conspiracy, the plaintiffs have been
damaged in their reputation, trade, business or profession.
102. Such damage entitles the plaintiffs to recover.

Under

the statute, a plaintiff victimized by violation of S 18.2-499
·may sue therefore and recover threefold the damages by
him (sic) sustained, and the costs of the suit, including a
reasonable fee to plaintiffs' counsel1 and without limiting
the generality of the term, "damages" shall include loss of
profits.
Va. Code Ann. S 18.2-500 (Michie 1994).
103. Plaintiffs have been damages by the above described
conduct and are entitled to recover in an amount to be determined
WOODS. RoGERs &t
liAzLEGROYE.P.Lc.

at trial.
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COUNT TWELVE
PUNITIVE DAMAGES
104. Plaintiffs reallege paragraphs 1 through 103, as if fully
set forth herein.
105. Defendants' conduct described above was committed with
illful and reckless disregard for the plaintiffs' rights and was
grossly negligent, wanton, willful or reckless misconduct which
justifies the award of punitive damages against defendants in an
amount sufficient to punish defendants for their conduct and to
deter similar conduct by the defendants or others in the future.
WHEREFORE,

plaintiffs

request that this Court grant the

following relief:
1.

Enter judgment for damages in favor of plaintiffs and
against defendants in the full amount of plaintiffs'
·compensatory damages as determined at a trial on the
merits;

2.

Enter

judgment

defendants

for

attorneys'

fees

in

favor

costs,

of

plaintiffs

disbursements

incurred

herein

by

and

and

against

reasonable

plaintiffs

in

prosecuting their petition, to the extent authorized
under applicable law;
3.

Enter

judgment

for

punitive

damages

in

favor

of

plaintiffs and against defendants for defendants tortious
activity in an amount to be determined at trial; and
4.
WOODS. RoCiER.S &

HAzlEGRCWE. PLC.

Award other such and future relief as this Court may deem
just and appropriate.
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TRIAL BY JURY IS HEREBY DEMANDED.
WARD'S EQUIPMENT, INC.,
CARL WARD and ANNE WARD
By Counsel

P.L.C.

and
J. Michael Dady (MN Atty #2062X)
Ronald K. Gardner (MN Atty 1246797)
J. MICHAEL DADY & ASSOCIATES, P.A.
4000 IDS Center
80 South Eighth Street
Minneapolis, MN 55402
(612) 359-9000

ATTORNEYS FOR PLAINTIFFS

FILED IN THE CIRCUIT

co.m

HALIFAX, OOUNTY, VA

DATE:

ft,-Jl.9 -95

DE

Wooos. RoGm &T
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October 3, 1994
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VIRGillIAI
Ill TBB CIRCUIT COURT OP HALIFAX COUHTY
WARD'S BQUIPJUDt'l', Ille., • Virqinia
corporation, CARL WARD, an
individual, an4 AIDIB WARD, an
individual,
·

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff a,

v.
BEW BOLLABD BORTH AKBRICA, IllC.,
a Delaware corporation, an4
SPAULDIBG BQUIPJUDl'l' OW SOUTH
BOSTOB, IBC., • Virqinia
corporation,

case Bo. CBts-000141-00

DEMURRER ARD KOTIOB CRAVING OYER
OP H:EW BOLLAND HORTH AMERICA, INC.

Demurrer
New Holland North Ameriea, Inc. ("New Holland"), by counsel,
demurs to the Bill of Complaint filed herein as follows:
All Counts
1.

New Holland demurs to the Bill of Complaint and each and

every count therein, to the extent such Bill of complaint and
counts pertain to New Holland, on the grounds that the Bill of
Complaint fails to state a cause of action or state facts upon
which the relief demanded can be qranted in that:
a.

There is a misjoinder of parties in that distinct

causes of action of several plaintiffs aqainst several defendants
have been improperly joined in a sinqle action and plaintiffs
without common rights have joined as plaintiffs in a single
action.
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b.

The court lacks equity jurisdiction in that Plaintiffs

have a complete and adequate remedy at law.
2.

Plaintiff's Carl Ward and Anne Ward fail to allege, and

cannot allege, that they are parties to the contract underlying
Plaintiffs' claims, the Dealer Agreement between New Holland and
Ward's Equipment, Inc., dated August 14, 1987, (the "Dealer
Agreement"), a copy of which is attached to New Holland's .
accompanying Motion craving Oyer and thereby made a part of New
Holland's Demurrer.
3.

Plaintiffs Carl Ward and Anne Ward,· as individual

shareowners, officers and/or employees of corporate Plaintiff
Ward's Equipment, Inc. lack standing to assert the claims of
Ward's Equipment, Inc.
count I
Breach of Contract
4.

Plaintiffs fail to allege a valid and binding agreement

with New Holland other than the Dealer Agreement with Ward's
Equipment, Inc., and the Dealer Agreement does not prohibit New
Holland from taking the actions alleged in the Complaint.
5.

Plaintiffs cannot state a claim for New Holland's

alleged breach of contract for: "placing Plaintiffs' dealership
on attrition without good cause"; "failing to give adequate
notice of any alleged deficiencies in performance"; "failing to
give a reasonable opportunity to cure such deficiencies"; and for
"arbitrarily and capriciously reducing plaintiffs' PAR, in bad
faith and without good cause", because New Holland had an
2
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absolute right under the express terms of the Dealer Agreement to
·take the actions alleged in the Complaint.
6.

Plaintiffs' cannot state a claim for breach of an oral

contract because such a claim is barred by the Statute of Frauds.
7.

Plaintiffs cannot state a claim for breach of a

modification to the Dealer Agreement because they fail to allege
that any purported modifications of the Dealer Agreement are
supported by adequate consideration.

s.

Plaintiffs cannot state a claim for breach of any

alleged contractual term which does not appear in the Dealer
Agreement because such terms cannot vary, alter or contradict the
express written terms of the Dealer Agreement due to application
of the Parol Evidence Rule.
9.

Plaintiffs fail to state a claim for breach of any

implied covenants or contractual terms because implied covenants
cannot override the express contractual terms of the Dealer
Agreement.
10.

Plaintiffs cannot state a claim for New Hollanp•s

alleged breach of contract for "failing to give plaintiffs a
reasonab~e

opportunity to assign their dealership to prospective

purchasers• because Plaintiffs do not allege that they requested
but were refused additional time to find prospective purchasers
of their dealership.
11.

Plaintiffs cannot state a claim for New Holland's

alleged breach of contract for "failing to deliver equipment to
plaintiffs in a timely manner" because Plaintiffs fail to allege
3
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sufficient facts to show that New Holland breached this purported
duty.
count II
De Facto Termination
12.

Plaintiffs cannot state a claim against New Holland

because Virginia law does not recognize a claim for "de facto"
termination of a dealer agreement.
13.

Plaintiffs cannot state a claim against New Holland for

the alleged breach of Plaintiffs' right to an exclusive trade
area because the Dealer Agreement expressly provides that
Plaintiffs do not have any exclusive rights to a "trade area" as
alleged in the Complaint.
Count III
Fraud and Misrepresentation
14.

Plaintiffs fail to allege facts, with the required

specificity and particularity, indicating that New Holland
engaged in any fraudulent conduct.
15.

Plaintiffs fail to allege facts, with the required

specificity and particularity, that New Holland made any promises
to Plaintiffs with the then present intention not to perform.
16.

Plaintiffs fail to state a valid claim because the

Dealer Agreement comprising the sole and entire

aqr~ement

between

New Holland and Ward's Equipment clearly contradicts and refutes
all of the allegedly false statements made by New Holland.
17.

Plaintiffs fail to state a valid claim because

Plaintiffs could not reasonably rely on allegedly false
4
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misrepresentations when signing the Dealer Agreement because the
Dealer Agreement comprising the sole and entire agreement between
New Holland and Ward's Equipment expressly contradicts all of the
purported false promises made by New Holland.
Count IV
Estoppel
18.

Plaintiffs fail to state a valid claim because Virginia

law does not recognize a cause of action for promissory estoppel.
. 19.

Plaintiffs fail to allege sufficient facts to show that

New Holland made any promises to Plaintiffs which are not
accurately reflected in the Dealer Agreement, which controls the
parties rights and obligations in this matter.
20.

Plaintiffs fail to state a valid claim because the one

promise allegedly made by New Holland (that the parties
relationship would continued to be governed by the Dealer
Agreement} contradicts the promises allegedly relied upon by
Plaintiffs.
count y
Breach of Implied contract to Recoup Investment
21.

Plaintiffs fail to state a valid claim because an

implied contract to recoup investment cannot override the express
contractual terms of the Dealer Agreement.
Count VI
Tortious Interference with Contract
and frospective Economic Advantage
22.

Plaintiffs fail to state a claim for relief because

they do not allege the breach of an existing contract between
5
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Plaintiffs and any third party nor the use of improper means to
interfere with any contract terminable at will (or a business
expectancy) of Plaintiffs.
23.

Plaintiffs fail to alleqe that New Holland was a

stranqer or third party to the alleqed contracts or economic
advantaqe between Plaintiffs and their customers.
24.

Plaintiffs cannot state a claim aqainst New Holland

because New Holland has an absolute privileqe to enforce its
express riqhts under the Dealer Agreement, reqardless of the
purpor~ed

effect on Plaintiffs' alleqed contractual relations.
Count VII

Tortious Interference with Contract
25.

Plaintiffs fail to state a claim for relief because

they do not alleqe New Holland used improper means to

inte~f ere

with any contract terminable at will (or a business expectancy)
of Plaintiffs.
26.

Plaintiffs fail to alleqe that New Holland was a

stranqer or third party to the alleqed contracts or economic
advantage between Plaintiffs and their customers.
27.

Plaintiffs cannot state a claim aqainst New Holland

because New Holland has an absolute privileqe to enforce its
riqhts under the Dealer Aqreement, reqardless of the purported
effect on Plaintiffs' alleqed contractual relations.

6

36

Count VIII
Ynjust Enrichment
28.

Plaintiffs fail to allege a valid claim because unjust

enrichment is an equitable remedy that is not available where a
plaintiff can pursue a contract action based on the same
allegations.
29.

Plaintiffs' claim is barred in whole by the economic

loss rule.
Count IX
Violation of Michigan Statutes
30.

Plaintiffs fail to state a valid claim because the

Michigan Franchise Investment Law does not apply to purported
franchise arrangements made outside the state of Michigan.
31.

Plaintiffs fail to allege that the Dealer Agreement is

a "franchise" under Mich. Comp. Laws Ann. S 445.1503(3)(1)
because they paid a franchise fee to New Holland for the right to
enter into a franchise agreement with New Holland.
32.

Plaintiffs fail to allege that the Dealer Agreement is

a "franchise" under Mich. Comp. Laws Ann. S 445.1503(3)(1)
because they paid an indirect franchise fee to New Holland by
paying more than a bona fide wholesale price for goods or
services purchased from New Holland.
Count X
Violation of Virginia Statutes
33.

Plaintiffs fail to allege that the Dealer Agreement is

a "franchise" under Va. Code S 13.1-559(g) because they paid a
7
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franchise fee to New Holland for the right to enter into a
franchise agreement with New Holland.
34.

Plaintiffs fail to allege that the Dealer Agreement is

a "franchise" under Va. Code S 13.1-559(g) pecause they paid an
indirect franchise fee to New Holland by paying more than a bona
fide wholesale price for goods or service purchased from New
Holland.
Count XI
Conspiracy to Injure Another in Trade,
Business or Profession Pursuant to
Virginia Code Annotated. S 18·.2-499 et Seg.
35.

Count XI fails because Plaintiffs have not alleged

facts sufficient to show that New Holland combined with another
person for the purpose of willfully and maliciously injuring the
Plaintiffs in their trade or business.
count XII
Punitive Damages
36.

Count XII fails because Plaintiffs have not alleged

facts sufficient to show that Plaintiffs are entitled to.recover
punitive damages from New Holland.
WHEREFORE, New Holland requests. that the court sustain this
Demurrer and dismiss the Bill of Complaint with prejudice, and
grant such other relief as this court deems appropriate.

lotion craving Oyer

New Holland North America, Inc. ("New Holland"), by counsel,
for its Motion craving Oyer to Counts I through XII of
8
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Plaintiffs' Bill of Complaint states as follows:
1.

Plaintiffs' Bill of complaint identifies and

characterizes, but fails to include, the written Dealer Agreement
between Ford New Holland, Inc.ii and Ward's Equipment, Inc.,
dated August 14, 1987 (the "Dealer Agreement").

The Dealer

Agreement includes a Schedule c which sets forth the parameters
of Plaintiffs' Primary Area of Responsibility or "PAR".
2.

It is necessary and proper for the Dealer Agreement and

Schedule c thereto to be produced, oyer taken of it and that it
becomes

~ §§

a matter of record for the consideration of this

Court on New Holland's demurrer, and for all other purposes as if
copied at large in Plaintiffs' Bill of Complaint.
WHEREFORE, for all the foregoing reasons, New Holland moves
the Court to order that a full, complete and accurate copy of the
Dealer Agreement and Schedule C thereto be filed and deemed an
exhibit to Plaintiffs' Bill of Complaint.

NEW HOLLAND NORTH AMERICA, INC.

By:~C4y~
Counsel

R. Noel Clinard (VSB No. 18303)
Robert R. Merhige, IV (VSB No. 34074)
HUNTON ' WILLIAMS
Riverfront Plaza -- East Tower
951 East Byrd Street
Richmond, Virginia 23219
(804) 788-8200

Effective January 1, 1995, the name of Ford New Holland,
Inc. was changed to New Holland North America, Inc.
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CEBTIFICATE OF SERVICE
I hereby certify that on AugustZs-'; 1995, a copy of the
foregoing DEMURRER AND MOTION CRAVING OYER OF NEW HOLLAND NORTH
AMERICA, INC. was sent by first class mail, proper postage
prepaid, to the following counsel of record:
Joseph w. Milam, Jr.
WOODS, ROGERS & HAZLEGROVE, P.L.C.
P.O. Box 560
Danville, Virginia 24543-0560
J. Michael Dady
·Ronald K. Gardner
4000 IDS Center
so south Eighth street
Minneapolis, MN 55402
Counsel for Plaintiffs
Michael w. Smith
Tracy Walker, IV
Christian, Barton, Epps,
Brent & Chappell
909 East Main street, Suite 1200
Richmond, Virginia 23219-3905
Counsel for Defendant Spaulding Equipment
Company of South Boston, Inc.

~cL..~
Counsel

FILED IN THE CIRCUIT
l'IALIFAX, COUNtY',
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Ford New Holland, Inc.
DEALER AGREEMENTTHIS AGREEMENT was made as of the

i J./ tll day of

AtJGU) r

t

19[)_, between Ford New Holland, Inc., j

Delaware corporation with a place of business at 500 Diller Avenue, New Holland, Pennsylvania 17557 (the ·company-), an<
(

a

Of Eftti!1)

•

..Jl..i.J:.Lj n; a Cor~ra
t;
-------,S&ae--whethet---.,,-individual-.
-.- ....iPlltil*S*IP~~,.0t..J;l,.,Jeoto..1rpor~etialr....
un.~n~lh:~1arter;;..&..&;..11•"10W.Q.llnamei.---of~U.-state--=in~Mi~tich"!""":""i11-c:otrpor-aied.~)-----OD

doing business as ---------i"-..Jea.r:z:.ad..;.'-1s~F1:.Aqq.;•u.••;~pt.:11ma.1e~u~~~~I..i:uMc:..---------------
(Tridt Name)

---~Sgn~uur~b;:__Bw;in••~t~nun;i.....__ _ _ _ _ _AH~a~l~j~f~a~x~-------¥lT~i~r~g~1··aQ•j•a1-----•2~~~~~Q~2"'--~---(the•oeale~)
(City)
(County)
(Stite)
(Zp COde)

IN CONSIDERATION of the representations and undertakfrlgs contained in this agreement, the Company and the Dealer agree
follows:

a~~

A. APPOlhiMENT. The Company appoints the Dealer as a nonexcJusive authorized dealer for the sale, leasing, rental and service o
PRODUCTS. and the Dealer accepts this appointmenL
B. AGREEMENT TO SELL AND PURCHASE. In accordance with the terms of this agreement, the SOURCES shall sell PRODUCT(
to the Dealer, and the Dealer shall purchase PRODUCTS from the SOURCES.
C. TERMS INCORPORATED. The Company'G Dealer Agreement Standard Provisions (Form FNH 7562, January 1987; the ·standard
Provisions·). a copy of which is attached to the Dealer's duplicate original of this agreement. have been read and agreed by each party. The
Standard Provisions and any supplement or amendment thereto duly executed by both the Company and the Dealer and property·
delivered are a part of this agreement as if herein set forth in full.

1

D. AUTHORIZED PERSONNEL This agreement shall bind the Company only if it bears the manual or facsimile signature of the Vfce
President- Sales and Marketing of the Company and the manual countersignature of the Director, North American Safes of the Company
and a fully executed copy is delivered personally or by mail to the Dealer at his principal place of business. No one aceptthe Vfce President
- Sales and Marketing of the Company or the Director, North American Sales of the Company or the Secretary or an Assistant Secretary
of the Company is authorized on behalf of the Company to make any other agreement relating to the subject matter of this agreement or to
modify any provision of this agreement or to terminate this ~greement, and then only by a written instrument.

E. DEALER OWNERS AND MANAGERS.
1. The Dealer represents that it conducts business under the legal form shown on Schedule A(i).

2. The Dealer represents that it is owned by the persons listed on Schedule A(li), which schedule the Dealer further represents
contains the complete list of persons holding an ownership interest in the Dealer.
3. The Dealer represents that it is managed by the person(s) listed in Schedule A(iil), which schedule the Dealer further represents
contains the complete list of those who have full aUthority and responsibility for the management of the Dealer In the performance
of this agreement.

.

4. The Dealer shall give the Company notice of any proposed change in the legal form of the Dealer and any proposed change in
Dealer ownership or managerial authority, and immediate notice of the death or incapacity of any person listed in Schedule A. No
change in Dealer ownership or managerial authority shall be effective against the Company until embodied in an appropriate
amend~ent to Schedule A or an assignment of this agreement, duly executed by the Company and the Dealer and property
delivered. The Company shall "°'withhold unreasonably consent to any change in Dealer ownership or management, but, with
respect to a change in ownership, may apply the criteria set forth fn Paragraph 18 {cf).
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F. DURATION. Unless terminated earlier in accordance with Paragraph 21. this agreement shall continue from the date first set fort
above until December 31. 19 212.._; provided. however. this agreement automatically shall be extended for a three.year term unless at lea~
six months prior to the initiaJ expiration date (or any subsequent expiration date with respect to any extension of this agreement) either part
notifies the other of the intention not to have the term of this agreement extended.
. G. SUPERSESSJON AND ENTIRE AGREEMENT. This agreement terminates and supersedes all other agreements between th<
Dealer and any SOURCE (and any affiliate of any SOURCE) for the sale and service of PRODUCTS (or any of them). This agreemer
contains the entire agreement between the parties with respect to its subject matter, and each party acknowledges that. except a
expressly stated in this agreement. no representation, understanding or presumption of law or fad has been made or relied upon that ha
induced the execution of this agreement, or would in any way modify any of its provisions or with respect to ihe effectiveness. duration c
termination of this agreement or the sates or profit expectancy of the Dealer. The Dealer has decided to become an authorized dealer b
PRODUCTS and to make the investments necessary to become a dealer solely in reliance on his investigation, appraisal and projection c
present and future conditions and expectations in the PAR and not in reliance on any statements made or documents exhibited to th1
Dealer by the Company or any SOURCE. The dealer voluntarily has entered into this agreement without coercion, intimidation or threa!!
from the Company or any SOURCE, and acknowledges that each provision of this agreement is reasonable, fair and equitable.
H. NO IMPLIED WAIVER. The waiver by either party or the fail1:1re by either party to claim a breach of any provision of this agreemen
shall not constitute a waiver of any subsequent breach or affect in any way the effectiveness of that provision.

I. NOTICE, APPROVAL AND CONSENT. Any notice, approval or consent required or allowed under this agreement shall be given ir
writing and. without prejudice to other forms of actual service, shall be considered as served upon being mailed in a properly sealec
envelope with first class or certified or registered postage prepaid. Notices to the Company shall be delivered or mailed to the Brand'
Manager of the area in which the DEALER LOCATION is found. Notices to the Dealer shall be delivered or mailed to any person designatec
in Schedule A(ii) or to the Dealer at the Dealer's principal place of business above described.

J. AMENDMENT AND SEPARABILITY. The Company may amend this agreement in cas~ of legislation, government regulation Ol
changes in circumstances beyond the reasonable control of the Company that in the opinion of the Company might affect materiaJly the
relationship between the Company and the Dealer. If performance under this agr6)ement is illegal under a valid law of any jurisdiction where
that performance is to tak~ place, the perfo1rnance will be modified to the minini~:i. 1:x1ent nece~sar'I to comply with any law that was ir.
effect on the date this a:irqement was executed.

IN WITNESS WHEREOF the parties have duly executed this agreement in triplicate as of the day and year first above written.

Ward'o Equipment, Inc.

Ford New Holland, Inc.

Oeaa,r Trade Name

By:-"--lllli&=L~~As?;~%f~·4~·~111C7t--i.N_=r_____

Title: _ _....
e..1.,;&._f.S_i........
P
By:

Countersigned by:

~~
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(ii)

Dealer Name and Address:

Ward's Equipment, Inc.
Name-------------------~-----------TRADE NAME
24592
Address Hwy 654, South Boston, VA

Schedule A
Dealer Agreemen~

CJTY AND STATE

OWNER AND MANAGERS

(i) The Dealer conducts business
under the following legal form: ___________c_o_r_p_o_r_a_t_i_·o_n_____________________
(PAOPRIETOASHtP. PARTNERSHIP OA CORPORATION)

(ii) Own~rs of the Dealer:

Names

Percent of Ownership

Carl Hugh Ward

100 ·

(iii) Persons responsible for the management of the Dealer:
T~e

Name

Carl Ward

Pres

(iv) State Retail Sales Tax Registration Number: _______..0_0_0_2;.;;;0_2;.;:;s.-2_1_3_____________

4/4/87

Date: _ _ _ _ _ _ _ _ _ _ _ _ __
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/
Dealer Name and Address:
Name

Schedule B
Dealer Agreement

Ward's Equipment. Inc.
TRADE NAME

Address

South Boston. VA

24592

CfTY AND STATE

SOURCES OF EQUIPMENT

SOURCE

PRODUCT LINE•

FORD NEW HOLLAND, INC~ ~ Ford Agricultural Tractors
·

~5] Ford Industrial Tractors
~~ Ford Consumer Products ·

O
NEW HOLLAND INC.

~ f:1

Umited·Line Tractors and Ford Consumer Products

New Holland Agricultural Equipment. induding the full line of New
Holland farm implements, twine and wire, but excluding combines and
st!lf·propelled forage harvesters

O New Holland Self·Propelled forage harvesters
O New Holland Combines

~·Si..

New Holland Skid-Steer Loaders

~ New Holland Articulated Loaders. including articulated loader/backhoes

·Each PRODUCT LINE designated must be initialled by both the Dealer and the Company.

Date: _ _ _ _.,...au.1,1;1A..,e.,.,,.L,jH~10~1....
9.....,"......
""_ _ _ __
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DEALER AGREEMEI'
SCHEDULE

Ea1
lj·f;l•I

l~;'m:·i"·'M FORD

NEW HOLLAND INC
,
.

Dealer Name and Address:
Name

Ward's Equipment, Inc.
TRACE NAME

Address

VA

South Boston,

CITY ANO STATE

DEALER LOCATION,. INDUSTRY POTENTIAL AND PAR
PRINCIPAL DEALER LOCATION
Approved Dealer Location:
Street Address ______4_1_0_9.......,H~a_l_i~f~a~x_...R~o~a~d--------------------------------------------------------City

State __y.AolA_____________

South Boston

Zip Code

24S92

BRANCH LOCATION
Street Address------------------------------------------------------------------------------City - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - State - - - - - - - - - - Zip Code

PRIMARY AREA OF

R~SPONSIBILITY

AND INDUSTRY POTENTIAL

The PAR shall mean the NON-EXCLUSIVE area designated below by the Company as the area of the Dealer's sa
and service responsibility for PRODUCTS, which area may be different for different PRODUCT LINES. It
NON-EXCLUSIVE to Dealer.
The following chart identifies that portion (%) of the· industry unit sales potential within the PAR that the Dealer
expected :o participate in by PRODUCT LINES. The portion of industry unit sales potential just described will
reviewed periodically by Ford New Holland and the Dealer will be advised of changes. This percentage, alo
with market share objectives and industry unit sales potential information, will be used to establish annual Dea
sales objectives.
PRODUCT LINES A~D '6 COUNTY SHARE
FORD

VERSATILE
4•WO

Bl•DIA

PULL•TYPE

COMHtE

SWATHEI\

NEW HOLLAND

CCN•

A.

. COUNTIES

SS

· SS

SS

55

55

Camnbell

VA

100

100

100

100

100

Halifax

100

100

100

100

100

S.

VA
VA

LIMITED

SP

CO MS INE

LOADERS LOADERS

Boston
'"'J.~Y

220052

AEV. IS/91

PAINTED IN USA

STA1

IND.

SUMER

AG.

s.

AG.
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Ford New Holland, Inc.
· New Holland, Pennsylvania 17557 ·
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Ford New Holland, Inc.
DEALE·R AGREEMENT
STANDARD PROVISIONS
1.

DEFINITIONS

The following definitions shall apply throughout this agreement:
{a) EQUIPMENT shall mean those models of equipment and attachments therefor that are designated from time to
time by the Co"'.'pany in Schedufe B as available from the SOURCE designated in Schedule 8.
.
(b) GENUINE PARTS shaJI mean assemblies. subassembfies. components and accessories (and any part thereof) for
EQUIPMENT offered by the SOURCE~ to authorized de~lers. in EQUIPMENT.
·
·

(c)

PRODUCTS shall mear, EQUIPMENT and GENUINE PARTS.

(d) PRODUCT LINES shall mean the categories of EQUIPMENT designated from time to time by the Company in
Schedu!e B as available from a particular SOURCE.
·
.
.
.

(e)

PRIMARY AREA OF RESPONSIBILITY (·PAR1 shall mean the geographic area designated in Schedule C by the

C..-cf:-:p~r.y as the t.trea of the Dealers sales and se~ce. re~ponsibifit'/ for PRODUCTS. wtiich area ~·'f ~ ti!ffcrent f-.....t

different PRODUCT LINES.
(f) DEALER LOCATION shall mean the place or places of businesi of the Dealer within the PAR designated in Schedule C (ii) for sale and service of PRODUCTS, inc!uding any BRANCH LOCATION(S).
(g) BRANCH LOCATION(S) shall mean the secondary place or places of business of ihe Deafer (operated directly or
through an affiliate) within the PAR designated in Schedule C (ii) for the ·sale (and, where the Dealer elects, the rental and
leasing). service or both under this agreement separate from the Dealer's principal place of business. .

.

.

(h) DEALER PRICE shaJI mean the price to the Deafer for PRODUCTS established by the appropriate SOURCE from
time to time exclusive of any holdback, deposit or charge~ including any charge by the SOURCE for taxes, handfing, delivery,
transportation, special items and servfces.
·
MANUAL shaJI mean the appropriate SOURCcS l:'ROOUCTS Warranty and PoUcy Manual, as ameftded from time
·
.
.
0) TERMS OF SALE BULLETIN shall mean the latest bulletin and amendments theretO provided to the Deafer by the
. appropriate SOURCE setting forth the terms of sale and ordering procedure applicable to sales of PRODUCTS to auth~ed
dealers.
·
·
(i)

to time by the appropriate SOURCE. which document Is made part of this agreement

(k) SOURCE(S) shall mean 1he respective company or companies designated from time to time by the Company in
Schedule B as the source for a PRODUCT LINE.
~·:
2. SA~ES RESPONSIBILITY

the

(a) The Dealer shall promote" vigorously and. aggressively the sale (and, where
OeaJef elects, the ieasing and
rental) at retail of PRODUCTS to customers inthe PAR in order to assure maxiinum sales, leases and rentals of PRODUCTS, •
and shall develop energeticaJly and to the satisfaction of the Company the potentials for such safes, leases and rentals and
shall obtain a reasonable share ~reof and a reasonabre share of the total market comprised of PRODUCTS and products of
other manufacturers that compete with PRODUCTS; but the Dealershall nOt be limiteG to the PAR In malcing.saJes, leases or
rentals of PRODUCTS.
.
.
.. ·
. ,. . .
(b) The Dealer shaU develop, maintain and .direct a trained, quality sales organization and shall ~nduct aggressive
advertising and safes promotion activities, making use to the greatest reasonable extent the Companys advertising, ~es
promotion and merchandising prog~s and matedals.

9
4
~

t •

·

·

{c) The Dealer's performance of his PRODUCTS sales {and, where appropriate, leasing and rental) responsibility shall
be measured by using reasonable criteria developed by the Company, taking into consideration the Dealer's totaJ sales.
leases and rentals of PRODUCTS and his sales, leases and rentals of PRODUCTS broken down by PRODUCT LINE, to
customers in the PAR. The Dealer's performance under any prior agreement with the Company, any SOURCE or any affiliate
of either, may be considered in evaluating the Dealers performance under this, and ~y succeeding agreement. The
Company may from time to time conduct surveys (by use of questionnaires or otherwise) of owners, l~ees and renters of
EQUIPMENT purchased. leased or rented from the Dealer to determine the satisfaction of those owners, fessees and renters
with the sales, leasing and rental efforts of the Deafer. The results of these surveys will be taken into consideration in
assessing the Dealer's perlormance under this Paragraph 2.
·
(d) The Dealer shall not offer for safe, sell or use in the service or repair of any PRODUCT. as a GENUINE PART. any
assembly, subassembly; component, accessory (or any part thereof) that is not a GENUINE PART. The Dealer shall inform
customers in writing (by placing a prominent statement on the documents generated by the Dealer in cor:mection with the
transaction in question) on every occasion that he uses for the repair or maintenance of a PRODUCT or sells a part or an
accessory that is not a GENUINE PART.

(e) Tl:'e Dealer shall notify the appropriate SOURCE if any new and unused EQUIPMENT in the Dealer's possession is
damaged. To preserve the quality and value of new EQUIPMENT offered to the publlc, the appropriate SOURCE shall have the option to.repair or replace any such EQUIPMENT. The Dea.fer shall assign to the appropriate
SOURCE the Dealer's rights under any insurance contract related to such EQUIPMENT repaired or replaced by the
SOURCE. .
.
.
substanti~lly

3. SERVICE RESPONSIBILITY

(a) General. In accordance with standards and procedures established by the Company, the Dealer shall develop,
maintain and direo. ~ U'cined and competent service organization and shall render at the DEALER LOCATION and !n the fie!:! ..
(as is ap.propriate for the season) and at any BRANCH LOCATION established for the purpose of service, prompr·
won<manlike and courteous service to owners and users of PRODUCTS. Th~ Company may from time to time condud
surveys (by use of questionnaires or otherwise) of the Dealer's PRODUCTS service customers tQ determine their
satisfaction with the Dealers service efforts. The results of these surveys will be taken into consideration in assessing the
Dealer's performance under this Paragraph 3 (a).

i·
i

I

(b) Predellvery. In accordance with instructions issued by the appropriate SOURCE, the Deale~ shall perform
inspection, conditioning and repair of EQUIPMENT before delivery by the Dealer to a retail purchaser, lessee O! rentee.

(c) Warranty and Polley. The Dealer shall perform warranty and policy service on PRODUCTS, whether or not sold by
the Dealer, in ~ccordance with the applicable warranty and policy and the provisions of the MANUAL
·
(d) Campaigns. The Dearer shall perfonn campaign inspections and make campaign corrections for owners and
users of PRODUCTS in accordance with campaign instructions issued by the appropriate SOURCE and the provisio!'S of the

MANUAL
(e) Except as otherwise instructed by the Company, the Deafer shall use only GENUIN~ PARTS in performing.
warranty, policy and campaign work. The Dealer shafl give precedence to warranty, pc)licy and campaign work over other
service work if use of the EQUIPMENT submitted for warranty, policy or campaign work is impaired•.

4. STOCKS

•.
The Dealer shall maintain at all times" stocks of PRODUCTS of an assortment and in quantities adequate to meet the
current and anticipated demand theretor·and to fulfill the Dealer's sales and service obligations under this agreement
5. ORDERS
(a) The Dearer shall submH to the appropriate SOURCE at tfmes desfgnated by that SOURCE and on forms prOvtded
by (or approved by) that SOURCE (or in acccrdance with the TERM OF SALES BUUETIN or other procedures established
by that SOURCE), orders for the PRODUCTS required by the Deafer and its ~RANCH LOCATIONS.
.
(b) The appropriate SOURCE shall make reasonable efforts to honor each PRODUCTS order from the Dealer
accepted by the SOURCE, but the SOURCE shall not be liable for failure to deliver or delay in delivery of PRODUCTS where
the failure. or delay was due wholly or in Pa.rt to (i) a shortage of material, labor, transportation or utility services, (ii) any ~r
or production difficulty experienced by the SOURCE or any of its suppliers, (iii) any governmental action or (iv) any cause
beyond the SOURCE'S reasonable control· or ~'fi the SOUR~E·s fault or ~egligence•
.

. ., -

(c) Orders f'lr PRODU<?TS are accepted by the SOURCE when the order is expressly acknowl~gecUn writing or the
ordered PRODUCTS are delivered to the Dealer or the carrier. The SOURCES may install any equipment or accessories
required by law on any EQUIPMENT ordered by a Dealer whether or not these mandatory items were included in the Dealers
order.
.
.
6. PRICES AND CHARGES
Unless otherwise determined by the SOURCE in the TERMS OF SALE BUUETIN or by other. written notice to the
Dealer, the following provisions shall apply:
(a) The Deafer shall pay the SOURCE the DEALER PRICE for each PRODUCT purchased from the SOURCE by the
Dealer, plus any holdback and charges by the SOURCE for reimbursement of taxes, duties, transportation, handling.
delivery or special items or services. The SOURCE may change the DEALER PRICE, holdback, reimbursement and other
charges at any time and from time to time without prior notice to the Dealer. Except as otherwise specified in writing by the
SOURCE. the DEALER PRICE and charges shall be those in effect, and delivery to the Dealer shall be deemed made and
the order fillef1, on the date of delivery by the SOURC~ to the carrier or to the Dealer.
(b) If the SOURCE increases the DEALER PRICE for any PRODUCT. the Dealer may cancel, by notice to the
SOURCE within 10 days after his receipt of notice of the increase, any orders for that PRODUCT placed by th.e Deafer prior to
receiving notice of the increase and unfilled at the time the SOURCE receives the Dealer~ notice of cancellation~
(c)

If trie SOURCE reduces the DEALER PRICE for any

new: current model of EQUIPMENT (except with respect to

any current model of EQUIPMENT being discontinued by the SOURCE and except DEALER PRICE redudions resulting

irom the application of any law, government regulation or order), the SOURCE shall refund or credit to the Deafer, on each
new, unused and unsold unit of EQUIPMENT' of the same current. model that is in the- possession of the Dealer on the
effective date of the pri::e reductit-n. th~ difference betwee" the reduced DEALER PRICE arid !he DEALER PRICE at which
the Dealer purchased the EQUIPMENT (less any amount previously credited or refunded to the Dealer) provided the
EQUIPMENT was purchased from the SOURCE during the 24 months immediately preceding the effective date of the
DEALER PRICE reduction. The Deafer shall be entitled to the refund or credit only if a claim is made to the SOURCE in writing
within 10 days after the effective date of the DEALER PRICE reduction. If any EQUIPMENT is the subject of any trust
instrument or similar agreement, the SOURCE may pay afl or part of any refund or credit thereon to the holder of the trust
instrument or similar agreement. The SOURCE need not make any payments under this Paragraph 6(c) with respect to (i)
any reduction in the SOURCE'S charges for distribution, handling, delivery, advertising or taxes, (ii) any change in discounts
th_at may be offered or (iii) any sales incentive or other similar payments offered by the SOURCE to the OeaJer.
7. TERMS OF PAYMENT, DELIVERY AND TITLE RETENTION

Unless otherwise determined by the SOURCE in the TERMS OF 'SALE BULLETIN or by other written notice to the
Dealer. or determined by reference to a wholesale insiaJlment safes 8nd security agreement between the Dealer and the
SOURCE. the following provisions shall apply:
.
(a) Payment. Payment for each PRODUCT shall be made in cash unfess the invoice or the SOURCE'S then current
and applicable payment plan (including payment on an installment sales basis) provides otherwise, in which event the tenns
of the invoice or the plan shall govem. Receipt of any check. draft or other commercial paper shall not constitute payment
until the SOURCE has received cash in the full amount thereof. The Dealer shall pay all collection charges, incfudi~
reasonable attorneys' fees.
·
(b) DelIvery. The SOURCE reserves the right to determine the method and routing for the deHvery of PRODUCTS sold
to the Dealer under this agreement Where specific shipping instnJctions are not stated in the order, the SOURCE will
endeavor to ship over the best and most economical route. The SOURCE shall not be responsible for guaranteeing rates or
for delays in shipments. In cases where the order submitted by the Deafer specifies a date for Dealer collection at a SOURCE
depot or other location and PRODUCTS ar.e not called for within 10 days of that date, the SOURCE may~ip the PRODUCT~
ordered. and the cost shall be borne by the Deafer.
·
(c) Title and SecurttY lnt8rest. Tltfe to each PRODUCT purchased by the Dealer shall pass to the.Dealer or to the
finance institution designated by the Dealer upon delivery by the SOURCE to a carrier or the Dealer. The SOURCE shall
retain a purchase money security interest in any PRODUCT and the proceedS ~reof until paid In full. Shoufd the Dealer not
pay the SOURCE in full in accordance with the agreed payment terms. the SQURCE may revoke the sale and repossess the
·PRODUCT without notice or other formality.
·

·5l

(d) Risk of Loss and Claims. The SOURCE shall assume all risk of loss and damage to any PRODUCT purchased by
the Dealer from the SOURCE that is not borne by the carrier while the PRODUCT is in the posse$Sion of ~e carrier, provided
the Dealer upon delivery properly inspects and records any· loss of or damage to the PRODUCT. In accordance with the
MANUAL. the Dealer shall cooperate
with the SOURCE in processing all claims for loss of or damage
to PRODUCTS.
.
.
.
(e) Oemurrage and Dlv.erslon Llablllty. The Deafer shall pay all demurrage, storage and other cnarges accruing after
arrival of any shipment of PRODUCTS at the final destination. If the Dealer fails or refuses for any reason (other than labor
difficuity at the Dealer's place of business or any cause beyond the Dealer's control or without the Dealer's fault or negligence)
to accept delivery of any PRODUCT ordered by the Dealer. the Dealer shall pay the SOURCE the amount of all expenses
incurred by the SOURCE in shipping PRODUCTS to the Dealer and in returning PRODUCTS to the original shipping point or
diverting them to another destination; but the Dealer need not pay the SOURCE more for diversion than the expense of
returning the PRODUCT to its original shipping point.
(f) Taxes. The Dealer represents that all PRODUCTS purchased from the SOURCE are purchased for resale in the
ordinary course of the· Dealer's business. The Dealer further represents that he has complied with all requirements for
collection and payment of applicable sales, use and like taxes, and has provided or will provide evidence thereof to the
SOURCE. These representations shall be deemed a part of each order given by the Dealer to the SOURCE. ·The Dealer
agrees that. as to any PRODUCT put to· a taxable use by the Dealer or purchased by the Dealer other than for resale, the
Dealer shall make timely and proper return and payment of all applicable safes. use and other taxes, and shall hold the
SOURCES harmless from all claims and demands for !hose taxes.
·

8. ADVERTISING, PROMOTION AND TRADE PRACTICES
(al The Dealer shall conduct bus;ness under this agreement in a manner that will reflect favorably at all times on the
Dealer, the Company, the SOURCES, PRODUC1 S and other authorized dealers in PRODUCTS. The Dealer shall refrJ.in
fr ~!"n business practices, advertising and promotion that are unethical, deceptive, misleading, confusin' ·Jr would be likely to
contravene any voluntary or involuntary advertising standard or any l~w. The Dealer shall not make directly or indirectly any
false or misleading statement or representation concerning any PRODUCT or other item of sale, its source. condition or
capabilities, the prices or charges therefor or the charges made by the SOURCE for distribution, delivery, taxes or other
items.
·

(bl The Dealer shall comply with all laws, rules and regulations applicable to the ordering, sale and service of
PRODUCTS and used products. including those concerning safety, emissions co11trol and customer service.

(c) If the Dealer modifies new EQUIPMENT or installs on new EQUIPMENT any equipment, acces~ry or part that has
not been supplied by a SOURCE, or sells any EQUIPMENT that has been modified, or sells any non-SOURCE service
contract in conjunction with the sale of EQUIPMENT. the Dealer will disclose this fact to the purchaser and will advise the
purchaser that the modification, equipment, accessory or part is not included in warranties provided by the SOURCES or, in
the case of a service contract. the coverage is not provided by a SOURCE. The Deafer will write this disclosure on the
purchase order and on the purchaser's bill. With respect to used EQUIPMENT. the Deafer shall not represent th8 source of
any mOdification, accessory, part or ser\'ice contract to be a SOURCE if the source is not a SOURCE.
·
·
9. LITERATURE AND INSTRUCTION
(a)

.

.

.

In accordance with the appropriate SOURCE'S instructions, the Dealer shall. complete,' execute and deliver to each

retail purchaser of a PRODUCT the appropriate current publications and forms for owners covering operation, maintenance,·
warranty and other matters as determined by the SOURCE. The Dealer promptly shall comply with its obligations under
these publications.
·
(b) The Dealer will instruct each purchaser, lessee or renter of a PRODUC-r from ·the Dealer in the ~fe use and
operation of that PRODUCT. ·
·
·

10. CUSTOMER HANDLING

resPect

The Dearer P.romptly shall investigate and take appropriate Corrective action to satfsfythe customer.with
to.all.
matters broug~t to his attention relating to the sale and service of PRODUCTS, shall make regular contact with owners and
users of PRODUCTS in the P.AR and shall report promptly to the Company the details of each inquiry or complaint
concerning a .PRODUCT the Dealer cannot c:Orrect satisfactorily.
·
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PERSONNEL

·.

·The Dealer shall employ and train a sufficient number of competent personnel of good character, including managers
sal.e~men and technicians, to m~t the Deale~·s obligations under this agreement and shall cause these personnel to attend
tiaining programs as the Company may request from time to time.
· · ·
12. PREMISES AND EQUIPMENT

. (a) The Dealer shall establish and maintain within the PAR at a location approved by the Company a place of business

1

I

)

t~at, in the Company's ~pinion, (i) is of·satisfactory size. layout, appearance and condition, (ii) contains-adequate space for.

display.. sales and service of PRODUCTS, the sale of used products, customer parking and waiting, office functions and
storage and (iii) is equipped with adequate tools, equipment and machinery, as will enable the Dealer to meet its obligations
under this agreement.
{b) The Dealer may establisf) and maintain BRANCH LOCATIONS for the sale, service or both of PRODUCTS at
locations approved by the Company within the PAR. The Dealer shafl require each BRANCH LOCATION to provide facilities.
tools and eQuipment adequate to meet the needs of that BRANCH LOCATION in view of the business to be conducted and
the portion of the PAR to be served by the BRANCH LOCATION. Tne obligations of the Dealer under this agreement relevant
to the business to be conducted at the BRANCH LOCATION shall extend to that BRANCH LOCATION.
·

(c) Without the prior consent of the Company, the Dealer shall not move or substantially modify his p!ace or places of
business or establish, directly-or indirectly, any other place of busines~. incfuding BRANCH LOCATIONS,.for the sale.
leasing. rental or service of PRODUCTS.
·
(d) The Dealer shall keep his place or places of business open during all hours and days customary in the trade ar.d
lawful in the PAR.
..
.
.
. ·
·

....

13. WARRANT\"

(a) The warranties covering PRODUCTS are set forth in the MANUAL The Deafer shall expressly incorporate (whether
by reference to a separate warranty statement provided to the purchaser or otherwise) the appropriate.EQUIPMENT warranty
as part of each purchaser's order form or other contract for the sale of EQUIPMENT. The Dealer shall expressly incorporate the
appropriate GENUINE PARTS warranty as part of each sale of a GENUINE PART, in accordance With instrudfons set forth in
the MANUAL. The ~OURCE and the Dealer promptly shall fulfill their responsibilities under these warra~ties.
(bl EXCEPT FOR THE WARRANTY EXTENDED UNDER THIS PARAGRAPH 13 ANO, WITH RESPECT TO THE
DEALER. EXCEPT FOR CERTAIN OTHER PROVISIONS OF THIS AGREEMENT, THERE SHALL BE NO OTHER WARRANTY. EXPRESS OR IMPLIED, INCLUDING ANY WARRANTY OF MERCHANTABILITY OR FliNESS FOR A PARTIClJ..
LAR PURPOSE OR ANY OTHER OBLIGATION OF THE SOURCE TO THE DEALER OR THE OWNER WITH RESPECT TO
PRODUCTS.

(c) The performance and administration of the warranties extended under this Paragraph 13 and the payment"of cfaims
under these warranties shall be as set forth in the MANUf'L
14. CAPITAL

The Dealer shall at 811 times employ in connectio~ with its business under this agreement the to.tal ln-ent, net working
capital. lines of credit and retail financing plans necessary for the Dealer to comply with its obligations u~er this ~greement.
15. SIGNS

1

)

The Dealer shall acquire, erect and maintain signs of good appearance, compatible with design 8nd quality Standards
established by the Company and adequate to Identify the DEALER LOCATION and any BRANCH LOCAT~ON as an
authorized dealer in PRODUC1S. These signs shall be subject to the Companys approval with respect to the display of any
trademark or trade name to which the ~mpany or any of its affiliates is entftfed. Compliance with any separate' deale!'Ship
identification agreement between the Dealer and the Company shall be deemed compllance with this Paragraph 15. At the
. request of the Dealer, the Company will make availabfe, at a mutually conVenient time and place, personnel to counsel and
advise the Dealer on signs and identification.
· ··

.....

16. ACCOUNTING.SYSTEM'

The Dealer shall install and use in its business of selling and servicing PRODUCTS an accounting and record keeping
system acceptable to the Company. However, that system need not be the. only system used by the Dealer.
-~

.

.
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17. REPORTS, AUDITS AND RECORDS
(a) The Dealer shall pro~de to the Company each month at the time and on the forms prescribed by the Company a
complete statement reftecting the true financial condition and the current month and year-to-date operating results of the
Dealer's business ,in P~OOUCTS and traae-ins thereon as of the end of the preceding month. The Dealer also promptly shall
provide to the Company a copy of any annual statement (audited or not) and adjustments thereto that is prepared by or for the
Dealer and submit sales reports •. registration cards and other business, sales and service reports and documents the
Company requests. All statem~nts and reports shall contain information on any BRANCH LOCATlON and shall be based.
whenever applicable. on the accounting system required by Paragraph 16. Financial information provided by the.Dealer shall
be treated confidentially except where required to be disclosed by law or offered in evidence in a hearing or where included as·
an unidentified part of a composite or coded report.
. .
(b) The Dealer shall permit persons de~ignated by the Company, at reasonable times and intervals and during normal
business hours, to examine its place or places of business, stocks of PRODUCTS and other equipment at the DEALER
LOCATION and a~y BRANCH LOCATION, to test equipment, to check and instruct the Dealer and his employee~ in the proper
handling of warranty· and other. repairs and claims based thereon and to examine. copy and audit all the Dealers records and
documents relating to the Dealer's PRODUCTS business. The Dealer shall maintain all records and documents relating to
claims made upon or paid by the Company pr any SOURCE for at l~ast one year in the case of warranty and policy claims and
for at least two years in the case of other claims. Failure to maintain records or submission of improper cJaims may result in a
chargeback aQainst. the Dealer account with the Company or the apJ:'ropriate SOURCE.
...
18•. MARKET REPRESENTATION
(a) Without liability to the Dealer, the Company may determine the.numbers. locations and sizes of dealers necessary
for adequate PRODUCTS sales, leasing.-ren~ and s~ce represent~n and rii.~nt ~dit\cnal dealers in PRODUCTS and alter the PAR. The Comp~y will notify the Dealer of any decision to add an additional deafer in PRODUCTS to the
PAR. to alter the PAA or both. Notwir.lstanding any other provision of this agreement. the final decision whether to establish an
addition~! dealer shall be made by the Company solely upon its own business judgment, and nothing in this agreement shaJI
be construed as requiring the Dealers consent to the establishment of an additional dealer. The Company will give the Deafer
written notice of any market representation plan that does not provide fot.the continuation of representation of PRODUCTS
from the DEALER LOCATION and any BRANCH LOCATIONS.
(b) The Dealer may make purchases from others without liability to the Company or the SOURCES but shall not be
relieved of its obligations under. this agreement. The Company and SOURCES may make sales, loans or leases of
PRODUCTS to others without liability to the Dealer. The Company and SOURCES also may offer any new. different and
differently designed product, bearing any trademarks or tradenames to which the Company or-any of its affiliates is entitled, to
selected authorized dealers or others under existing or new agreements.
·
'
(c} In view of the personal nature of this agreement, -the rights and privileges conferred~ ~,-Dealer under this
agreement are not transferable, assignable or salable by the Dealer, and no property right or interest. direct or indirect. is sold,
conveyed or transferred to the Dealer under this agreement The Company may select the dealers it$hall appoint to diStribute
and service PRODUCTS and may refuse to appoint as an authorized dealer any purchaser or prospective purchaser of any of
the shares or assets of the Dealer upon the termination of this agreement or otherwise. The Dealer has not paid any fee for this
agreement.
·
· ··
.

.

(d) The Company acknowledges that the Dealer may sell the ~ets used by the Dealer in meeting its obligations under ·
this agreement. In tum. the Dealer acknowledges that the Company has the right to approve or not any prospective purchaser .
as to his character. relevant business experience, management experience and plans, capital ~ ~r quafificatfqns for
appointment as an authorized dealer in PRODUCTS at the DEALER LOCATION. In assessing the qualifications of any such·
prospective purchaser. the Comp.,Y may rely upon surveys (conducted by use of questionnaires or otherwise) of the
prospective purchasers sales and service customers· any business fn which th8 prospective ~rchaser has been involved. If
the Company believes the price to be paid for the Dealer's assets, on the bi.sis of average operating resutts of other dealers,
likely would result in an unsatisfactory return on investme~ the Company may so infonn the prospective purChaser without
· liability to the Dealer.
··

in
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19. MODEL CHANGE

· .Wit.~out giving notice to the Dealer and wit_tiout i~curring any liability to the Dealer, (i) the design, construction and
availability of any PRODUCT may be altered or d1scont1nued and the equipment thereof may be modified, (ii) any PRODUCT.
any derivative of a PRODUCT and any version of any derivative· of a PRODUCT may be withdrawn from the market and (iii)
additional or replacement products maY. be marketed by the Company and the SOURCES.
.
20. TRADEMARKS AND TRADE NAMES

'f ..;·

(a) Use in Title. The Dealer shall not use as or as part of its trading or firm title any name that is not acceptable to the
Company. The Dealer shall not use as or as part of its trading or firm name any trademark or trade name to which the Company
or any of its affiliates is entitled or any coined word or combination containing any part of those trademarks or trade names
unless the Company shall have first consented to that use. If, after this consent, the Company at any time requests, the Deafer
shall discontinue promptly that use and shall take all steps that in the opinion of the Company are necessary to eliminate any
such trademark, trade name, coined word or combination from the Dealer's trade or firm name.

(b) Other Use. Without the prior consent of the Company, the Dealer shall not use any trademark, trade name, coined
word of c_?mbination described in this Par~graph 20 in connection with any business conducted by the Dealer other than_
dealir.g in PRODUCTS to which any such trademark, trade name, coined word or combination refers, and (if used in a manner
and form approved by the Company) dealing in used equipment
·

(c) Goodwill and Reputation. The Dealer shall not in any trading title used by the Dealer in connection with its business
activities under this agreement or in connection with any other business activity, use any name.or words capable of damaging
the goodwill or reputation of the Company or any of its affiliates. The Dealer promptly shall carry out all reasonable instructions
and requests of .the Company issued to protect and promote the value, goodwill and reputation of any trademark or trade name
t0 which the Compar.y or any of its affiliates is entitled.

21. TERMINATION
(a)
notice.

At Will. The Dealer may terminate this agreement at any time at will by giving the Company at ·1east 30 days prior

(b) Replacement Agreement. The Company may terminate this agreement at any time by giving the Dearer at least 30
days ;:>rior notice in the event the Company offers a new or amended form of agreement to its authorized dealers in

PRODUCTS.

·

.

(c} Breach. In the event that a party has failed to fulfill any of that party's responsibilities under this agreement, the other
party may terminate this agreement by giving 30 days prior written notice. The terminating party shall give the other party a
reasonable opportunity to cure any failure prior to.giving notice of termination based upon that failure.
(d) With Immediate Effect. The Company may terminate this ~greement with immediate effed by giving 'notice to the
Dealer or to the Dealer's legal representative in any of the following event$:
·

(i) Any transfer or attempted transfer by the Deafer of ~Y interest in, or right. privilege, or obligation under. this
agreement. or any transfer by operation of Jaw or o~erwise of the p~paJ assets of the Dealer that are required for the
conduct of its business under this agre:ement. or any change, however accomplished, in the direct or Indirect ownership or
operating management of the Dealer as set forth in Schedule A, without the Company's prior consent

.
(ii) Any misrepresentation in applying for appointment as an authorized dealer in PRODUC!S by the Dealer or any
person named in. Schedule A; the submission by the Deafer to the Company or any SOURCE of a false or fraudulent
application or claim or statement in support thereof for warranty, policy or campaign adjustments or for wholesale parts or
sales incentives or for any other refund. credit, rebate, incentive, aJlowance. discount, reimbursement or payment under any.
program. or the acceptance by the Dealer or any payment for any work not perfonned by the Dealer In accordance with the
provisions of this agreement or the MANUAL
·
·

...

(iii) Failure of the Deafer for any reason to function in the ordinary course of business or to maintain the Deafer~
place or places of business open for business for a period of at least seven consecutive days.

(iv) Conviction in a court of original jurisdiction of the Deafer or any person named in Schedule A for any violation of
• law, or any condud by any such person unbecoming a reputable businessman, or disagreement between or among any
persons named in Schedule A that in the Company's opinion tends to affect adversely the operation or business of the Dealer
~r ~e good name. goodwill or repu~tion of PRODUCTS, ¢\.e Dealer. the Comp~y, any SOURCE or other authorized dealers
~n • RCDUCTS.
'!:)
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.

.

(v) Failure of the Dealer to fulfill any provision of Paragraph 7 or Paragraph 20 or to pay the .Company or
SOURCE any sum due under any agreement between the Company or the SOURCE and the.Deafer.
.

an~

(vi) 'The Dealers failing to obtajn or ceasing to hold any license required for the performance of any of the Deafer'!
obligations under this ~ree"'.18nl
'·
·
(vii) Death or PhYsical or mental incapacity or disappearance of the Dealer. if the Dealer is an individual, or of thE
principal owner of the Dealer if the Dealer is a legal entity other than an individual; provided, however, that at the request of the
executor or representative of a deceased or incapacitated owner and upon a showir1g of the ability to carry out the obligations
of this agreement, the Company may defer the effective date of termination for a period of up to one year.
22. OBLIGATIONS UPON TERMINATION
Upon the termination of this agreement, the Dealer shall cease to be an authorized dealer in PRODUCTS. all orders from
the Dealer for PRODUCTS that have not been shipped shall be cancelled without liability to either party, and the Dealer
promptly shaU (i) pay the Company and the appropriate SOURCE ail sums owed by the Dealer to the Company and the
SOURCE, (ii) remove all signs owned or controlled by ttie Dealer that bear any trademark or trade name of the Company or
any of its affiliates, (iii) discontinue the use of stationery, sales literature and any other document bearing any trademark or
~rade narhe of the Company or any of its affiliates and (iv) cease to represent in any way that the Dealer is or V'as an authorized
Dealer in PRODUCTS. If the Dealer fails to comply with these requirements, the Company may take reasonable steps to
achieve compliance or the same result as would be realized by Dealer compliance (including entering the Dealer's premises to
remove signs). and the Dealer shall reimburse the Company for all costs anq expenses incurred by~ Company in effecting
or enforcing compliance.
·
23. ACQUISITION OF CERTAIN PROPERTY UPON TERMINA110N
Unless otherwise provided by law, the following provisions shall control:
(a) ff this agreement is terminated by the Dealer under Paragraph 21 (a) or 21 (c), the Dealer may require the Company to
acquire each new, unused, unsold and undamaged PRODUCT in the Dealers stock on the date of termination provided the
PRODUCT (i) is in first-class salable condition. (ii) is listed in the appropriate SOURce·s then current price and data book or
parts price list and (iii) was purchased from the SOURCE. The price for any reacquired EQUIPMENT shall be the price paid by
the Dealer to the SOURCE. less charges for distribution, delivery, handling. advertising and taxes, and fess any amount
previously credited or refunded to the Dealer on that EQUIPMENT. the price for any reacquired GENUINE PART shall be 900/o
of the current dealer price, less all allowances and discounts paid ·or allowances and discounts currently offered by the
appropriate SOURCE and less the amount representing the freight currently being prepaid by the SOURCE on stock orders.
The Deafer must notify the Company in writing within 30 days of termination of this agreement that the Dealer is exercising its
right to have the Company reacquire certain PRODUCTS.
·
(b) If this agreement is terminated by either party for any reason, the Company may acquire f{om the oe~fer any or ~I ihe
PRODUCTS descritied in Paragraph 23(a) and any or all the PRODUCTS and other products not described in Paragrciph
23(a) that were purchased by the OeaJerfrom the SOURCES. The price for PRODUCTS described in Paragraph23(a) shall be
determined in accordance with that paragraph: the price for other PRODUCTS and other products shall be negotiated by the ,
Company and the DeaJer. If the parties cannot agree the price for the PRODUCTS and other products, the matter.shall be
submitted to binding atbilration in accordance with the Michigan Arbitration Act (M.C.LA. § § 5001·5035), as amended ~ in
effect at the time of the dispute. The Company will notify the. Dealer ir:t writing within 30 days of termination of this agreement that the Company is exercising its right to acquire ce~n PRODUCTS and certain other products the Deafer purchased from
~eSOURCE&
.
(c) Upon termination of this agreement, the Company may retake.without payment any products and materiaJ~ (sucn as
sales P,romotion, advertising and training materials, tools and signs) provided ~o the Dealer by the Company er the SOURCES
without charge. In no event, however, shaJI the Company have the obligation to purchase the Oeafef'S taCilities (Including 18.nd,
buildings and equipment).
·
· ·

.

.

(d) All items to be reacquired by the CQmpany under this Paragraph 23 shall be packed, boxed or crat~ and shippec;I In •
accordance with Company instru~ns freight prepaid at the Deafens expense to the destination specified by the Company,_
shall be delivered, sold and paid for free of all dajms, liens and other encumbrances after compliance with all bulk sales or
. similar laws for the protection of creditors and shall be transferred by warranty bifis of sale satisfadory to the Company. Upon
the Dealer's signing and delivering a general release to1he Company in a fonn satisfactory to the Company, the Dealer will be
paid for the items reacquired by the Company: less any amount owed to the Company and ~e SOURCES.

.
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24. RELATIONS AFTER TERMINATION
Any business relations between the Company or the SOURCES and the Deafer after termination of this agreement.
whether with respect to PRODUCTS or otherwise, shaJI not constitute a waiver of the termination of this agreement or in any
manner reinstate the contractual relationship that existed by virtue of this agreement, and au such relations shall be governed ·
by terms identical to .the relevant provisions of this agreement unless the parties execute a new agreement superseding this
agreement.
25. NEW AGREEMENT

Unless otherwise specified by the Company in writing, the termination of this agreement by the Company in connection
with the offer by the Company to the Deafer (or the Dealer's successor in interest) of a new agreement for one or more
PRODUCTS shall not give rise to the rights and obligations provided in Paragraph 23 with respect to th~ PRODUCTS·covered
by the new agreement.
25. LIMITATION OF LIABILITY

This agreement contemplates that the Dealer, as an independent businessman, shall make all investments in the
dealership and shall purchase and resell PRODUCTS in conformity with the provisions of this agreement, but otherwise in the
Dealer's own discretion. Nothing in this agreement shall impose any liability on the Company or any SOURCE in connection
with the Dealer's operations under this agreement or otherwise, or for any expenditure made or incurred by the OeaJer in
preparation fr,r performance or in performance of the Dealer's responsibilities under this agreement
27. AGENCY OR EMPLOYMENT RELATIONSHIP

This agreeme~t does n~i cn:ate an agency or enlployment relationship between the Ccmpar.y or &ny SOURCE ancJ the
Dealer or any personne! of the Dealer. Netther the Dealer nor an)' personnel of ~o Dealer shall (i) be considered an agent or
employee of the Compe:my or any SOURCE. (ii) act or attempt to act or represent himself directly or by imp:ication as an agent
. of the Company or any SOURCE of (iii) assume or create or attempt to assume or create an obligation on behaJf of or in the
name of the Company or any SOURCE.
28. ASSIGNMENT

Upon notice to the Dealer, the Company may assign this agreement and any rights and obligations under this agreement
to any affiliate of the Company or to any company that succeeds to the interests of the Company.
'
29. APPLICABLE LAW
This agreement shall be governed by and interpreted in accordance with the laws of the State of Michigan.
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VIRGINIA:

IN THE

CIRCU~T

COURT OF HALIFAX COUNTY

WARD'S EQUIPMENT, INC.,
a Virginia Corporation,
CARL WARD, an individual
and
ANNE WARD, an individual,
Plaintiffs,
v.

Case

No.~~~--~-

NEW HOLLAND NORTH AMERICA, INC.,
a Delaware Corporation
and
SPAULDING EQUIPMENT OF SOUTH BOSTON, INC.,
a Virginia Corporation,
Defendants.

·.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * *
Before:

HEARING
HONORABLE CHARLES L. MCCORMICK, III, JUDGE

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

July 26, 1996
Halifax, Virginia

CHANDLER & HALASZ
Court Reporters
P. o. Box 9349
Richmond, VA 23227
(804) 730-1222
(800) 427-8763

Reported by:

Michaela H. Herman, RPR

Chand~§

& Halasz

2

1

Appearances:·
J. MICHAEL DADY & ASSOCIATES, P.A..
By: ROBIN M. SPENCER, ESQ.,
attorney, of counsel for the plaintiffs

2
3
4

WOODS, ROGERS & HAZLEGROVE
By: JOSEPH W. MILAM, JR., ESQ.,
attorney, of counsel for the plaintiffs

5
6

HUNTON & WILLIAMS
CARLA H. HURLBERT, ESQ., and
R. NOEL CLINARD, ESQ.,
attorneys, of counsel for the defendant
New Holland North America, Inc.

7

By:

8

.

9

10
No appearance by or on behalf of
Spaulding Equipment of South Boston, Inc.

11
12

(The proceedings commenced at 10:40 a.m.)

13

14
THE COURT:

15

Let's see now.

I understand there

16

have been some changes in what we'll be considering here

17

this morning because, as I understand it, Spaulding is being

18

nonsuited, so that eliminates some of the motions and so

19

forth.

·Is that correct?

20

MS. HURLBERT:

21

MR. MILAM:

22
23

24
25

That is correct, Your Honor.

We have an order that confirms the

nonsuit that we are prepared to present to the court.
THE COURT:

All right.

Who do we have here?

You-all represent New Holland?
MS. HURLBERT:

Yes, Your Honor.

Chandler & Halasz
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I'm Carla

3

1

Hurlbert, and this is my colleague Noel Clinard.
THE COURT:

2

3

MS. HURLBERT:

THE COURT:

It's a tough

All right.

And Mr. Milam, who do

you have with you?
MR. MILAM:

8

9

H-U-R-L-B-E-R-T.

one.

6

7

And your name is Carla

Hurlbert.

4

5

Clinard.

Robin Spencer.

It's my privilege to introduce

The court previously has admitted her to

10

practice in this case.

11

firm of J. Michael Dady and Associates, but I note she's no

12

stranger to Virginia; she graduated from UVA law school.

the delay.

15

THE COURT:

16

MS. SPENCER:

17

And I apologize, Your Hon·or, for

MS. SPENCER:

13
14

Robin is from Minnesota and with the

I understand you had car trouble.
I had a problem with the rental

car, and they had to exchange it, so I apologize.

18

THE COURT:

19

What are we down to?

20
21

We're glad to have you with us.
The demurJ::·er filed by

New Holland, is that where we stand?
MS. HURLBERT:

Yes, Your Honor.

And I might

22

point out as well, our motion to crave oyer of the contract

23

which was not -- you are correct, the motion to change venue

24

is off as well as the motion to disqualify counsel.

25

also I might point out at this time, their claim for unjust
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And

4

1

enrichment was only as to Spaulding, so that's nullified as

2

well by Mr. Fowler's release from the case.
THE COURT:

3

4

What about your motion to crave

oyer?
MS. HURLBERT:

5

The contract between the

6

parties is an integral part of Ward's claims, and it was not

7

attached, as I said, to the bill of complaint, but for

8

purposes of argument today, in order to understand where

9

we're going here, we would need the contract.

And they do

10

not contest it in any event, and I would ask that the court

11

grant that.
THE COURT:

12
13
14

Any problem with that?

I think we

need to.
MS. SPENCER:

No, Your Honor.

15

inadvertently not attached.

16

MS. HURLBERT:

It was

Your Honor, I've taken the

17

liberty of preparing a couple of contract booklets with the

18

language that our argument rests upon if the court please.

19

And I have one for opposing counsel.

20

Before we go into the contract, Your Honor,

21

I'd like to give you a brief factual background.

22

stems from a dealership agreement between New Holland and

23

Ward's where Ward's would sell and repair farm equipment.

24

New Holland took certain rights under that agreement, and

25

the agreement is still in effect today as Ward's admits in
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This case

5

1

their complaint.

2

rights under the contract filed this action claiming breach

3

of contract and other claims.

4

this case, it would be that Ward's is trying to put a square

5

peg in a round hole.

6

don't fit with the clear language of the contract, and

7

hopefully that will be clear as we go through.

8
9

And Ward's upon New Holland taking those

If I had to place a theme on

The allegations in the complaint just

So if you would turn to the first tab in the
contract.

The dealer agreement.

You'll see there in

10

Paragraph A that this is where New Holland appoints Ward's

11

as the nonexclusive dealer of the equipment.

12

states in Paragraph c what the contract consists of.

13

would be this dealer agreement, the standard provisions

14

which are attached in the next tab as well as any schedules

15

or modifications.

16

referenced in its complaint for the court's convenience.

17

Also note in Paragraph C, that second sentence states that

18

the parties have read and agreed to this agreement.

19

And it also
That

I've also included the letter that Ward's

If you keep your finger there for a second and

20

flip over to the next page, in Paragraph G you'll see a

21

pretty comprehensive integration merger clause.

22

read all of it here, but it does point out that this

23

agreement is the entire agreement between the parties and

24

that .no representation has been made or relied upon that

25

induced execution of the agreement.
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I won't

6

1

Now if you flip back for just a sacond, and

2

this will launch us into the standard provisions.

You'll

3

see down at the bottom of the page in Paragraph 4 that it

4

talks about New Holland not withholding consent unreasonably

5

to a change in Ward's ownership or management, but with

6

respect to such a change the company may apply the criteria

7

set forth in Paragraph 18-D.

8

standard provisions.

9

Paragraph 18-D, it should be on Page 6.

That launches you into the

And if you turn over to that tab, to

10

THE COURT:

All right.

11

MS. HURLBERT:

You'll see there on Paragraph

12

18-D first sentence, the company acknowledged, New Holland,

13.

that the dealer, Ward's, may sell assets of the dealer.

14

then the next sentence goes on to say that the company New

15

Holland has the right to approve or disapprove those

16

prospective purchasers based upon a laundry list of

17

qualifications if you will.

18

the Paragraph 4 we just looked at, the cross-reference from

19

the dealer agreement comes under the general umbrella of

20

Paragraph c right above it.

21

basic premise that the rights under this agreement are

22

personal in nature and may not be transferable or assigned.

23

And then

24

has the absolute right to pick who's going to be a dealer

25

and may refuse to appoint as an authorized dealer any

th~

And

But that paragraph as well as

Paragraph c starts out with the

next sentence goes on to say that New Holland
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l

purchaser or prospective purchaser under this agreement or

2

other ones.

3

the basic thrust of it is that you don't have a right to

4

transfer this agreement in the first place to a prospective

5

purchaser.

6

by the qualification review and so forth set out in

7

Paragraph D here as well as in Paragraph 4 of the dealer

a ·

agreement.

9

Period.

so the basic premise of

~aragraph

18,

If by chance you can do so, well,. that's limited

Then if you look back up to Paragraph 18-A

10

right under the first part, Representation, this is a part

11

that talks about New Holland's rights in terms of its market

12

plan.

13

to be a dealer.

14

dealers, appoint additional dealers and determine or alter

15

what the PAR, primary area of sales responsibility, is going

16

to be for each dealer.

17

paragraph is very important.

18

dealer written notice of any market representation plan that

19

does not provide for the continuation or representation of

20

products from the dealer location and any branch locations.

21

That's the attrition portion.

22

Holland can say on a going-forward basis we don't envision

23

that after you're done with this agreement there are going

24

to be any more dealers at this location.

25

what's happened here.

It says New Holland has the right to pick who's going
New Holland has the right to pick how many

And the last sentence of this
New Holland will give the

That's the portion where New

And that's exactly

They have been placed on attrition,
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8

1

and now the Wards are trying to recast the agreement that

2

they signed and read at the outset.

3

Just as a couple of pick-up matters, Your

4

Honor, if you would turn back to Page 4 -- I'm sorry, Page 3

5

Paragraph 7-B.

6

THE COURT:

All right.

7

MS. HURLBERT:

That's the paragraph that says

8

that's the source and that New Holland is not going to be

9

responsible for guaranteeing delivery.

They will do the

10

best they can, but they are not going to be responsible in

11

delays in shipments.

12

picks to distribute the farm machinery.

The source is someone that New Holland

13

And then in the last portion of the contract,

14

you'll see that there's a Michigan Choice of Law provision.

15

Last page of the severability.

16

provisions.

17

THE COURT:

18

MS. HURLBERT:

I'm sorry, of the standard

All right.
Also there is a Paragraph 21

19

for termination.

20

different from the paragraph on attrition.

21

I'd ask the court to note that that's

And, Your Honor, finally the schedules that

c is the pertinent

22

are attached in the next tab, Schedule

23

one here, that's the last one under that tab.

24

THE COURT:

Wait a minute.

25

MS. HURLBERT:

Schedule C?

Yes, Your Honor.
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9

THE COURT:

1

2

You say it's

where?
MS. HURLBERT:

3

4

Wait a minute.

It's the last one under the

schedules tab.

5

THE COURT:

Okay.

6

MS. HURLBERT:

I got it.

That reiterates right there in

7

the first sentence that the PAR is nonexclusive to the

8

dealer, to Ward's.

9

dealer agreement, that's set out in the first paragraph

10
11

And that's -- as we look back in the

there as well.
Your Honor, the next tab is the letter that

12

Ward's claims amounts to a termination.

13

Holland's responsibility when it places someone on attrition

14

as we've seen in the contract.

15

the second paragraph tells Ward's that in accordance with

16

Paragraph 18-A they are going to decide, they have decided

17

that on a going-forward basis there will not be a dealer

18

from that location, but they point out strongly there and in

19

the last couple of paragraphs -- well, I'm sorry, the last

20

paragraph, that the agreement with Ward's will continue and

21

has not been terminated.

22

admits that in its complaint at Paragraph 3 that they have

23

done business from 1982 to present.

24
25

This is New

This is where New Holland in

And Ward's as I've stated earlier

Now with those things being said, I would like
to turn to the allegations and claims that Ward's has made
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1

in their bill of complaint, and heaven help me, my objective

2

here today is to try to condense our briefs.

3

probably spent more time than you wanted to reading our

4

briefs.

5

essence, and in trying to do that, I have taken their claims

6

out of order as they appear in the complaint.

7

clump them together in terms of things they have in common

a

or relation to the contract, for example.

You've

I really want to bring the arguments down to their

I've tried to

9

The first clump I'd like to address are the

10

breach of contract claims, the tortious interference with

11

the contract and prospective advantage claims and the

12

business conspiracy claims.
First, the breach of contract.

13

This is

14

probably one of the largest claims Ward's made.

Ward's

15

claims that the contract has been breached by six things:

16

that New Holland put them on attrition; that New Holland

17

redefined the PAR; that New Holland failed to give.notice of

18

performan~e

19

cure the deficiencies; failure to deliver goods in a timely

20

manner; and failure to allow them a reasonable opportunity

21

to assign.

22

allegations is that New Holland is either specifically

23

expressly allowed to do that under the contract or either

24

they.have got a duty to do it under contract.

25

notice of attrition; absolutely entitled to do it under

deficiencies and a reasonable opportunity to

The problem with all six of those claims or
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For example,

11

1

Paragraph 18-A.

Have to give notice that that was done

2

there.

3

the PAR is nonexclusive to ward's, so that's allowed under

4

the contract.

5

anywhere that New Holland has to give notice of performance

6

deficiencies and a reasonable opportunity to cure.

7

failure to deliver goods; the contract plainly states that

8

we'll do the best we can, but we can't guarantee that.

9

Reasonable opportunity to assign; as I tried to take great

Redefining the PAR; it's all over the contract that

There's no requirement in the contract

And

10

trouble in pointing out, sometimes that may not be possible,

11

and one of those times is when you're placed on attrition in

12

accordance with Paragraph 18-A.

13

either New Holland's actions were specifically allowed.

14

So there's no duty here, or

This is where the square peg, round hole

15

analogy comes in.

In order to beget these duties, Ward's is

16

claiming that some oral contract or some custom between the

17

parties or standard in the industry or the implied covenant

18

of good faith and fair dealing altered the contract terms

19

and made some sort of additional contracts between the

20

parties.

21

well-established principles.

22

Rule.

23

contemporaneous negotiations can be used to modify or change

24

the agreement.

25

So the Paro! Evidence Rule is going to bar any oral

That runs afoul as a matter of law of several
First up, the Parol Evidence

No oral contract, no prior negotiations or

Can't contradict the agreement in any way.
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1

negotiations that may have changed this contract.

2

Furthermore, there's a very clear integration clause in the

3

contract that this contract, this written contract

4

represents the entire agreement between the parties.
~ndustry,

5

The custom and practice in the

and

6

this might be a good time to point out, Your Honor, we do

7

not contest that Michigan common law applies to this

8 ·

contract.

9

law applies to the contract, mainly the Michigan Contract

What we do contest is that Michigan statute or

10

Investment law, and we'll address that separately in a

11

minute.

12

Michigan law is only allowed to vary or modify or explain or

13

supplement a clear written contract unless the contract --

14

or rather if the contract is not the final monument between

15

the parties.

16

clause and simply by virtue of how clear it is.

17

~engthy

18

inconceivable that this has not been the final agreement

19

between the parties.

20

industry is of no help to create these duties.

21

custom and practice and the standard in industry in

And this one is by virtue of integration

contract, got a lot of provisions in it.

It's a
It's

So custom and standard practice of the

The implied covenant of good faith and fair

22

dealing.

Ward spends a lot of time on brief arguing how

23

that would modify this contract.

24

the implied covenant of good faith and fair dealing is

25

inapplicable when the contract is clear.

g'
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And the contract

13

1

is clear here.

2

Cannot be overwritten or modified by the implied covenant.

3

But Ward's contends that because there was some discretion

4

in performance that the contract suddenly became ambiguous.

5

They rely on the Hubbard case out of Michigan for this

6

proposition.

7

you'll see that the discretion that they are talking about

8

there is the kind of discretion where two parties can't

9

figure out what they want to do about a contract term, and

There's no ambiguity.

It has express terms.

If you take a look at Hubbard, Your Honor,

10

they say, well, to one other party, you figure it out later.

11

That is not what happened here.

12

got together.

13

read the contract,

14

Holland, and that right was the right to decide what the PAR

15

is going to look like and how many

16

how many dealers there would be and where they would be.

17

There's no discretion over this term, and that's exactly

18

what the Hubbard court found in the case almost identical to

19

this one.

20

covered the exclusive right to decide over relocation

21

request upon the manufacturer, similarly situated to New

22

Holland.

23

performance.

24

argue, Your Honor, that the Hubbard case directly controls

25

this, and plainly the principle there is that the implied

The parties specifically

There was a meeting of the minds.
it'~

And if you

clear they conferred a right ·on New

deale~s

live in it and

That was a relocation dispute where the contract

Court said that's not discretion in the
That's not the kind we mean.
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so I would

14

o·~

1

covenant

good faith and fair dealing cannot apply when

2

there is a clear contract between the parties.

3

Your Honor, moving on to the tortious

4

interference counts and the tortious interfering with

5

prospective economic advantage.

6

the complaint.

7

claims here.

8

Wards, Mr. and Mrs., personal claim for tortious

9

interference with their performance contracts -- I mean,

These are Counts 6 and 7 of

There are two counts, but really three
First count that I'd like to bring out is the

10

with their employment contracts.

11

like to bring out is the tortious interference with the

12

contract as to Ward's customers and the interference with

13

the prospective economic advantage as to those customers as

14

well as the prospective economic advantage as to the

15

assignability of the business.

16

And the second set I'd

So just trying to clump it out, the first one

17

would be the Wards' personal claim.

It's well settled in

18

Virginia that you cannot have employees of a corporation

19

suing for injury to the corporation.

20

Mullins case, the Keppe versus Shell Oil case and the

21

Landmark case straight out of the Virginia Supreme Court.

22

The Wards are saying that the Mullins case carves out a

23

narrow exception for individuals to bring these claims.

24

if you read the Mullins case, that exception, if it even

25

exists, is very, very narrow indeed, and this is how narrow.

That comes from the
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But

15

1

The injury to an individual employee of a corporation, for

2

example, has to be independently injurious to that

3

individual, and it has to arise from ·some duty owed to that

4

individual independent of its status with the corporation.

5

In the Mullins case, independent of their status as

6

shareholders.

7

absent their association with Ward's the dealership and

8

Ward's contract with New Holland.

9

asserting injuries of the corporation.

Well, here the.Wards wouldn't have any status

It's clear that they are
They wouldn't have

10

any injury but for Ward's the corporation and its

11

relationship in turn with New Holland.

12

that their claims really are not individual independent

13

claims, but rather they stem from the corporation itself and

14

can't.be pursued under Virginia law.

15

So our contention is

The tortious interference with contract and

16

prospective economic advantage as to the customers.

There

17

are three things to remember that I've taken away from

18

Virginia law that are not here in the allegations in the

19

compl~int.

20

to dismiss the claims here.

21

the three matters.

22

that improper methods were used by New Holland to interfere

23

with their contract or their prospective economic advantage.

24

They.also have to allege that New Holland engaged in conduct

25

directed towards third parties.

Missing any one of· the three of them is enough
They miss all three.

Here are

The Wards in this case have to allege

And they finally have to be
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1

able to allege that New Holland is a stranger to the

2

relationship between Ward's and the third party.

3

alleged none of those three things.

4

Ward's has

Taking each of those in turn to try to shed

5

some light on them, the improper means marks a distinction

6

between contracts terminable at will and contracts

7

terminable for cause.

8

basically equated with prospective economic advantage

9

expectancies.

Contracts terminable at will are

And it makes sense if one thinks about it.

10

The at-will relationship and the business expectancy

11

relationship is a tentative relationship.

12

would-be defendant interferer to interfere with one of those

13

kinds of relationships, the conduct has to be really

14

egregious.

15

Supreme Court has said in the Duggan case that that improper

16

conduct has to be independently tortious.

17

alleged that here.

18

allege it because they have a contract terminable for cause.

19

And.that's right that a contract terminable for cause

20

relieves the plaintiff of alleging improper methods, but

21

where they are getting their contract terminable for cause

22

is again the square peg, round hole theory.

23

looking at .their contract with New Holland to say that's the

24

contract terminable for cause.

25

that Virginia counsel says you look at.

It's going to be improper.

In order for a

And the Virginia

The Wards haven't

They claim that they don't have to

Chandl~~
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The contract that's

17

1

relevant is the alleged contract between Ward's and the

2

third party, the customers.

3

those contracts are one way or the other, so the court

4

really can't determine what's required of Ward's to plead

5

this out.

6

But even if the contract is sufficiently alleged in some

7

form, if anything it was a contract at will and must allege

8 ·

improper methpds.

They have not alleged what

That would cancel dismissal, it's

9

~y

contention.

The improper methods must run to a third party

10

which causes the breach of the contract or brings about the

11

disruption to the economic relationship.

12

alleged conduct runs between New Holland and Ward's.

13

again, square peg round hole.

14

third party because a would-be party interferer, in this

15

case New Holland, can't interfere with its own contract with

16

the plaintiff.

17

conduct run to a third party.

18

Here most of the
There

The conduct has to run to a

That's why Virginia law requires that the

All of Ward's claims state that New Holland

19

did certain things to Ward's: New Holland placed Ward's on

20

attrition inappropriately, New Holland violated certain

21

statutes, New Holland de facto terminated Ward's.

22

this is not conduct to a third party.

23

the complaint to a third party is New Holland's alleged

24

conduct of contacting Ward's customers and saying, Your new

25

dealer is Spaulding Equipment in the Halifax area.
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All of

The only conduct in

Even if

18

1

Ward's -- even if New Holland rather, excuse me, did that,

2

it's not improper.

3

It's not tortiously -- it's not an independent tort as to

4

the third-party customers.

5

alleged improper means, they have not.

6

For example, it didn't defame Ward's.

So even if they say they have

And finally the third criteria that would

7

cancel dismissal alone is that New Holland has to be a

8

stranger to the relationship.

9

requirement in Virginia law that an interferer can't

This goes

b~ck

to that

10

interfere with its own contract.

11

not, a change to the tripartite relationship would in

12

essence be interfering with its contract.

13

clearly is not a stranger to Ward's relationship with its

14

customers.

15

customers but for the relationship with New Holland.

16

Holland's interests are clearly, if you read the contract in

17

Ward's, having as many customer contacts as humanly possible

18

so that Ward's will continue to buy goods from New Holland

19

and everyone will be happy and profitable.

20

not alleged that and the claim must be dismissed.

21

So if the interferer is

New Holland

Ward wouldn't have the relationship with
New

But they have

Further, bringing the court to the Comwest

22

decision.

It's a case that perfectly illustrates how the

23

stranger to the relationship rule works.

24

seller of long distance services, contracted with an

25

independent sales agent to sell those long distance services
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19

1

to third-party customers.

Well, when the relationship

2

between the long distance company and the third party -- I'm

3

sorry, the independent agent went down hill, the agent

4

claimed that the long distance company was interfering with

5

the agent's contacts with its customers by doing so.

6

court reasoned that the long distance company was not a

7

stranger to that relationship of the agent between his

a

potential customers because but for the relationship that

9

the agent had with the long distance company, there could be

The

10

no relationship with potential customers.

11

Holland is not a stranger to the relationship under the

12

tortious interference claims.

13

So again New

I would like to backtrack a second and point

14

out to the court that to the extent that Ward's claims there

15

has been a tortious interference with prospective economic

16

advantage, that's pretty much the same analysis as the

17

terminable at will analysis with one exception.

18

customers.

19

claim that there is an economic advantage disruption between

20

Ward's and its contact with the potential purchaser.

21

potential purchaser is going to step into the shoes of

22

Ward's.

23

have been interfering with its new potential purchaser,

24

interfering with its own contract.

25

to a third party, and by definition that claim has got to be

It's pretty much the same.

Not a third party.

As to the

Ward's also adds a

That

In essence New Holland would

The actions did not go
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1

dismissed as well.
Finally moving on to the business conspiracy

2

3

claims.

There's two prongs to this claim.

4

and Mrs. Ward individually, claim that they have been

5

affected by this conspiracy and have a cause of action, and

6

also the Ward's the company has a cause of action.

7

Nationwide case in Virginia that we cited in our brief,

8

provided a copy to the court, as with all our cases clearly

9

states that there's not an individual claim for the business

10

under the business conspiracy statute.

11

for a business, not individuals.

12

dismissed.

13

The Wards, Mr.

The

This is for injury

That claim must be

Likewise the conspiracy claim as to the

14

corporation Ward's must be dismissed as well.

First off,

15

the allegations regarding this alleged conspiracy are

16

totally coldcockery.

17

statutes, and Virginia case law has held over and again that

18

that is insufficient.

19

Bowman versus State Bank of Ke.ysville case, that case talks

20

of when one alleges a conspiracy, that is sufficient as a

21

matter of law, talks of who conspired, where did they meet,

22

what did they agree to.

23

what's in the complaint is nothing more than New Holland and

24

Spau~ding

25

is New Holland's right under the clear contract between the

Ward's merely tracks the language of

If the court were to look at the

That's not here at all.

In fact,

got together and agreed to do business together as
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1

parties.

Furthermore, this claim rings a little hollow with

2

Spaulding's dismissal on nonsuit.

3

action necessary to underline the cause of action as a

4

matter of law.

5

because most all the things that Ward's alleges New Holland

6

did, New Holland did alone vis-a-vis Ward's; for example,

7

putting Ward's on attrition, redefining the PAR, violating

8

allegedly the Michigan and Virginia Franchise Acts.

9

this is conduct between Ward's and New Holland and not

10

conduct between New Holland and alleged co-conspirator.

11

There's not the concerted

Further, there's not concerted action really

All of

Your Honor, turning our attention to the

12

franchise acts allegations, the allegations of that.

Ward

1~

spends a lot of time trying to make the Michigan Investment

14

Law, Michigan Franchise Investment law, we call it the MFIL,

15

apply here.

16

lot of different causes of action that don't otherwise

17

exist.

18

to take one step into it and that's the end of the analysis.

19

Michigan Franchise Investment Law applies to franchises made

20

in Michigan.

21

franchise, if it even were a franchise, which it's not, is

22

not made in Michigan.

23

franchise

24

in Michigan and offer to buy is accepted in Michigan; when

25

the franchise is domiciled in Michigan or when the franchise

They need that law because it gives rise to a

But the law clearly does not apply and we only need

~s

A read of the statute will tell you that this

The statute clearly says that a

made in Michigan when an offer for sale is made
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1

will be operated in Michigan.

Ward's has alleged none of

2

those.

3

corporation doing business in Pennsylvania and a Virginia

4

corporation doing business right here in town working

5

together.

No allegation that the contract

6

Michigan.

No allegation of anything going on in Michigan

7

other than the choice of law provision.

8 ·

law provision. is in this contract does not cancel the

9

different result.

Ward's has alleged that we have a

Dela~are

wa~

signed in

That the choice of

The choice of law provision makes sense

10

if you think about it this way.

11

of law jurisdictions may not apply particularly when they

12

have a geographic limitation like the MFIL does.

13

out of Peugeot case which incidentally Ward's has not

14

distinguished on brief and has not addressed.

15

sense under that rationale because if you were to hold

16

otherwise, you basically would be holding that the parties

17

9ould take a contract, say that Michigan law in every

18

respect is going to apply, and then when you go to Michigan

19

law and look at it, this contract is rewritten in Michigan

20

law because suddenly the requirement in MFIL that the

21

franchise being made in Michigan doesn't matter.

22

overridden.

23

here.

24
25

Statutory schemes of choice

This comes

It makes

Totally

That's clearly not the result that's intended

Secondly -- and as I stated, the analysis
doesn't need to go any further than.that.
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1

Michigan, doesn't have any contacts in Michigan.

The

2

Hacienda case is directly on point.

3

what I just said.

4

applying the franchise law is that no franchise fee has been

5

paid here.

6

have been paid for this agreement.

7

Investment Law says that a franchise fee is a fee paid for

8

the right to enter the agreement, and the contract refutes

9

that.

That case says exactly

The second basis for Michigan law not

The contract says right in Paragraph 18, No fees
Michigan Franchise

Now Ward's says that they paid an indirect franchise

10

fee, and they paid this indirect franchise fee by being

11

required to pay for goods, services, training videos and

12

things of that nature.

13

contract states right in there black and white that they are

14

not required to buy these things.

15

goal in the contract that you utilize

16

advertising tools to the extent possible.

17

requirement.

18

demurrer, and I understand we must take that allegation as

19

true for purposes of this demurrer.

20

alleged, and this also is another reason why the MFIL does

21

not apply, that we pay more than a bona fide wholesale price

22

for these things.

23

things that are not paid for at more than a bona fide

24

wholesale price.

25

regulations that Ward's cites on its brief also make this

Advertising in essence.

The

It's only an aspirational
Ne~

Holland's
There's no

But Ward's alleged they were going to do so on

But what they haven't

The MFIL specifically expressly excludes

They have not alleged that.
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1

exception and recognize it.

2

The argument under the Virginia Retail

3

Franchise Act is pretty much the same.

Virtually identical.

4

Again the Virginia Act specifies in Section 13.l-559G that a

5

franchise fee is one paid for the rights to enter the

6

agreement.

7

says such a fee was not paid here.

8

also the exception for -- I'm sorry, Your Honor.

9

misspoke.

As stated earlier, the contract specifically

I'm sorry.

Furthermore, there's
I

There is the exception for goods

10

purchased at not more than a bona fide wholesale price, and

11

again they have not alleged that.
It's pretty clear here that square peg, round

12

13

hole theory.

14

act that applies.

15

that applies, if anything.

16

attempting to get

17

Franchise Act because it has more teeth.

18

causes of action.

19

that everybody agreed to at the beginning.

20

Again the Virginia Franchise Act is not the
It's the Virginia Farm Dealership Act
I believe that Ward's is

applicati~n

of the Virginia Retail
It provides more

It provides a way to rewrite the contract

Now, Your Honor, the fraud and the estoppel

21

claims are pretty similar, and I've clumped those together.

22

I think we're getting easier here.

23

count needs to be dismissed for four reasons.

24

them will work.

25

of law as is required under black-letter fraud law in

Hopefully.

The fraud
Any one of

First, no reasonable reliance as a matter
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1

Virginia.

The integration clause is right there.

2

been no representation made to induce the entry of this

3

agreement.

4

inducement here, Your Honor.

5

part relate to post-contract representations which by

6

definition could not have

7

so there's another reason for dismissal.

8

blanket reason for dismissal, every single allegation in the

9

fraud section is too vague.

That's another reason.

There's

There's been no

The allegations at least in

ind~ced

the entry of the contract.
Furthermore, as a

The Tuscarora case which is a

10

case out of the Virginia Supreme court dismissed a fraud

11

count on the same basis.

12

wanted to see was who said it, where was it said, when was

13

it said, what exactly was said.

14

allegations here.

15

be dismissed because they do not allege who, what, when,

16

where, why fraud that the Virginia Supreme Court requires.

17

And in that case what the court

We don't have the

Not even close.

So the allegations must

And finally the allegations of fraud· relate to

18

future events, and fraud cannot be predicated on future

19

events.

20

let Ward's continue indefinitely as a dealer and to only

21

terminate as to performance deficiencies.

22

exception for that allegation, but it's very narrow, and

23

it's one found in Elliott versus Shore Stop case out of the

24

Virginia Supreme Court.

25

predicated on future events unless it is alleged there was a

Future events are New· Holland's alleged promise to

There's an

That case says fraud cannot be
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1

present intent on the part of the promisor not to perform

2

when it was made.

3

promise was made, the promisor knew right then and there

4

that they were never going to perform it.

5

be nonsensible in this case.

6

gone to the trouble of entering an agreement with Ward's if

7

they knew they were going to terminate them in the future?

8

Ward's doesn't allege that because they cannot, and the

9

brief has been filed on behalf of New Holland for almost a

10

year now, and if they could have alleged it, my thought is

11

they would have moved to amend the fraud count and estoppel

12

count as well, and they have not.

In other words, that at the time the

Well, that would

Why would New Holland have

The argument under the estoppel

13

promissory

14

estoppel claim is somewhat similar.

Assuming for the moment

15

that Virginia recognizes promissory estoppel, and my

16

contention is that it does not, there's no reasonable

17

reliance as a matter of law as is required for promissory

18

estoppel.

19

promissory estoppel claim was that it stopped dealing with

20

other dealers, and they state that New Holland required that

21

they stop dealing with other dealers.

22

the complaint.

23

insisted that Ward's decrease its dealing with Massey

24

Ferguson, for example.

25

with those entities, did so voluntarily, and the Stone

And Ward's claims that its detriment in the

That's not what's in

What's in the complaint is that New Holland

So Ward's, if Ward's stopped dealing
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1

Printing case from Virginia Supreme Court which is cited in

2

our brief states that when one does contribute to his own

3

loss, he cannot recover under a promissory estoppel theory,

4

assuming it exists.

5

that decided, and that speaks volumes.

6

court had an opportunity to adopt promissory estoppel right

7

then and there and declined to do so.

8 ·

reason, and I suggest to the court that ought not be the

9

test case.

The Virginia Supreme Court assuming
The yirginia Supreme

And they did it for a

The Stone Printing case was decided after the

10

MBA bankruptcy decision that Ward cites on brief, and I

11

would suggest to the court that it is the stronger opinion

12

to rely upon.

13

Now the claims that are closest to the

14

termination claim that the Wards are making, the de facto

15

termination and the breach of the implied contract to recoup

16

investment, de facto termination count 2, there's been no

17

termination.

18

are still in business.

19

admit that.

20

termination claim is premised on the motion that they were

21

de facto terminated because New Holland decreased PAR, but

22

New Holland can do that and they have always been able to do

23

that and it's right there in black and white.

24

nonexclusive to Ward's.

25

The Wards even admit on complaint that they
There can't be a termination if they

And it's also premised

the de facto

The PAR is

Always has been.

I would refer the court to that October 3,
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1

1994 letter that's attached to the back of your contract

2

booklet for the notion that the Wards have not been

3

terminated.

4

strongly that the dealership will continue until the Wards

5

are finished or otherwise terminated for any other reason

6

under Paragraph 21.

7

notice of attrition as required under Paragraph 18-A.

8

implied covenant to recoup investment is premised upon

9

essentially the same law.

It was reiterated in that letter pretty

But the letter is nothing more than
The

There's been no termination.

10

Ward's acknowledges on brief that termination is required

11

before there is a cause of action for breach of implied

12

covenant to recoup.

13

we've stated.

14

And there's been no termination here as

That cause of action can't stand.
Your Honor, I would point out for the court,

15

and I just think it bears reading, that New Holland told

16

Ward's in their October 3rd letter, last paragraph,

17

Nonetheless Ford New Holland Inc. intends to honor the terms

18

and conditions of the dealer agreement with you and any

19

applicable statutes; This is not a termination notice, and

20

your dealer agreement will not be terminated except for

21

reasons set forth in the dealer agreement or applicable law;

22

Our relationship will continue under the written dealer

23

agreement unless and until grounds for termination arise.

24

So I would suggest to the court that these claims of

25

termination ring a little bit hollow in light of that very

S'
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1

clear letter and in light of the fact the Wards allege in

2

their complaint they are still in business.
Finally the punitive damages claim.

3

In

4

Virginia you cannot get punitive damages unless you first

5

get compensatory damages, and it's our contention that all

6

of the claims should be dismissed and that the Wards.are not

7

entitled to compensatory damages as a matter of fact.

8

even if they were, the punitive damage standard in Virginia

9

is quite a high one, and our allegation is that they have

But

10

not even met the standard for the business conspiracy

11

allegations, much less the punitive damages one as a matter

12

of law.

13

All those things being said, Your HQnor, I'd

14

like to reserve a little bit of time if I feel it's

15

necessary to respond to their argument.

16

your attention.

17

THE COURT:

18

Ms. Spencer.

19

MS. SPENCER:

And I thank you for

All right.

The defendant has kind of set

20

the theme for the morning which is that we've got a round

21

hole and a square peg.

22

think the better theme is that New Holland drilled this

23

hole.

24

Michigan law governed and should interpret this contract.

25

And now after the hole's been drilled, and maybe it's a

But I will tell the court that I

They drilled this hole when they decided that
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1

little larger than they want it to be, they want to stop

2

having any pegs from Ward's go into the hole.

3

think the defendant at this point is kind of confusing the

4

issues between questions of law and question of fact.

5

Obviously this is a demurrer, and the defendant has a burden

6

to show two things; that the plaintiffs haven't made claims

7

which are recognizable under Virginia law, and that the

8

plaintiffs haven't alleged facts sufficient to support these

9

claims either expressly or those facts that may be implied

10

And I also

or inferred.
The crux of the matter as counsel has kind of

11

12

set out is whether the Michigan -- whether Michigan law

13

applies.

14

law governs and interprets this statute.

15

that if you have a statute applicable, it must be read into

16

the contract.

17

Investment Law must be read into this contract.

18

applies for two reasons.

19

that it doesn't apply because the choice of law

20

because this franchise wasn't made in the State of Michigan,

21

and for this proposition they sight the Peugeot case.

22

that case, however, it was a New York case, and the court

23

did not say that statutory law necessarily doesn't apply.

24

More~ver,

25

very same choice of law clause as in this case, the very

Ford New Holland put in the contract that Michigan
Michigan law says

In this case the Michigan Franchise
This law

First of all, the defendants argue
or

In

in the Vance case there was the same clause, the
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1

same defendant as in this case, and the court said this law

2

applies.

This very law, Michigan Franchise Investment Law

3

applies.

What the defendant is trying to meet their burden

4

on demurrer by doing is showing a New York case when there

5

is a case using the exact language, the exact statute, the

6

exact defendant that said this applies, this applies to this

7

case.

8
9

The second reason the defendant says that the
Michigan Franchise Investment Law doesn't apply is because

10

there was no franchise fee, and they say this is because

11

there wasn't -- these training videos weren't required and

12

that these promotional materials weren't at a bona fide

13

wholesale price.

14

All the Wards had to do for this purpose is allege that

15

those things were a franchise fee, allege that they were

16

required to pay for training videos, they were required to

17

pay for promotional materials and they were required to pay

18

for advertising materials.

19

the only question, not whether these training videos -- what

20

price they were purchased at or any of these other things.

21

Those are questions of fact.

22

They are arguing question of fact here.

They have alleged that.

That's

Once we have established that the Michigan

23

Franchise Investment Law does apply, which the only question

24

really is whether the choice of law governs and interprets

25

Michigan law and that -- and interprets this contract
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1

according to Michigan law, and that is very clear, then we

2

look at the contract .. Now the defendant says,that the

3

contract

4

Michigan law doesn't apply.

5

the Michigan law applies or not, these

6

properly pleaded.

7

questions of fact about were they -- were goods delivered,

8 ·

were they put on attrition, was their PAR eliminated.

9

are not proper upon a demurrer motion.

the breach of contract claims fail because the
But despite the fact of whether
contr~ct

claims are

Again the defendant is trying to argue

These

For instance, for

10

the delivery of -- the failure to deliver goods, the Wards

11

have alleged that in the contract they are supposed to be

12

delivered the goods; that they weren't delivered the goods

13

within the applicable time in part or for all of the season

14

in which they are primarily sold.

15

were damaged by this action.

16

Franchise Investment Law does apply, that statute must be

17

~ead

18

can't take the actions that they took in terms of putting

19

the Wards on attrition and de facto terminating them or any

20

of the other claims that are set out in the complaint.

They have alleged they

Moreover, if the Michigan

into the contract, and if that's the case, then they

21

As to the de facto termination, the defendants

22

say that it should be thrown out because the Wards weren't

23

terminated; that attrition doesn't mean termination; that

24

this letter here, they said that New Holland said what this

25

letter meant.

Those are questions of fact again; those
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1

aren't questions of law.

As the plaintiffs have pointed out

2

in their brief the Vance case, and I'm sure the court's

3

familiar with the other arguments pointed out in the brief,

4

that under Michigan law you must look at -- you must imply

5

those terms into the contract, and custom and practice is

6

obviously used to interpret the contract.

7

and practice in the industry is is a question of fact, and

a

the defendant has argued that the plaintiffs haven't

9

sufficiently alleged what that custom and practice is.

What the custom

I

10

would say that they don't need to argue what so-and-so did

11

when, and what this and that was.

12

allege that the custom and practice in the industry was;

13

that you -- you were not terminated for -- unless your

14

performance was deficient, and then if there were any

15

deficiency, you were given proper notice and time to

16

reasonably cure.

17

It's enough that they

As to the fraud claims, the defendant says

18

that our fraud claims are too vague because we haven't said

19

what, when, where, why and how.

20

is that we haven't alleged reasonable reliance because we

21

could not have reasonably relied.

22

fact; that's not a question of law.

23

of the misrepresentations that the Wards have alleged is

24

that in the attrition letter, the October '94 letter, the

25

defendant said business would continue as usual.

Their argument apparently

That's a question of
For instance, just one
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1

have alleged that wasn't true.

2

this happened, in the October 4 -- or October 1994 letter

3

this happened; where this happened, wherever they got the

4

letter; why this happened, they said it was because New

5

Holland had improper intent and bad motives.

6

misrepresentation alone they have clearly showed who·, what,

7

when, where and why.

8

don't need to prove them here on a demurrer motion.

9

only need to allege them, and I submit to the court that

10

The Wards have said when

on this one

They have met the elements.

They
They

they have done that.

11

As to the promissory estoppel, they say

12

there's no claim existing in Virginia because one court

13

decided not to address this because one court didn't decide

14

one way or the other.

15

Printing that no cause of action exists for promissory

16

estoppel in Virginia.

17

decide the issue.

18

issue meant that they were all sitting back saying this

19

means that there's no promissory estoppel.

20

that this should not be the test case, but they have the

21

burden of proving in this demurrer matter that promissory

22

estoppel is an improper claim for the plaintiffs to make,

23

and they show no support for that fact whatsoever.

24

elements of promissory estoppel, the plaintiffs have clearly

25

alleged.

That court did not say in Stone

It clearly said it wasn't going to

I don't think that that not deciding the

Counsel suggests

The

They have alleged a promise, they have alleged
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1

reasonable and foreseeable reliance, they have alleged

2

resulting detrimental action; all that they had to allege

3

under the elements of promissory estoppel.

4

defendant wants to talk about how they couldn't have

5

reasonably relied on something pre or post or before or

6

after, those are questions of _fact; those aren't questions

7

of law.

8
9

Now if the

On the recoupment of the investment, the
defendant's basic point it seems is you can't have a claim

10

for recouping your investment unless you were terminated,

11

and they say here the Wards weren't terminated because their

12

letter clearly says so.

13

termination is a question of fact again.

14

Ward's PAR, whether putting them on attrition, whether

15

refusing to send them goods within a reasonable time

16

including at least the time -- the farming season, those are

17

questions of fact of whether attrition is termination.

18

there's case law set out in the brief.

19

I'm trying to be cursory and move quickly through these.

20

They don't have to prove the facts show that.

21

says that they don't show overt acts.

22

show overt acts.

23

show those overt acts because the question of whether those

24

overt acts are a termination or not belongs to the jury.

25

certainly doesn't belong in a motion for demurrer.

Whether the attrition status is
Whether reducing

And

I won't rehash it.

The defendant

They certainly do

They allege overt acts; they don't need to
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THE COURT:

1

Wouldn't that cause of action be

2

premature until there is, in fact, a termination?

3

that cause of action be premature?
MS. SPENCER:

4

Wouldn't

That's why the court should not

5

at this point dismiss it unless there has been more

6

discovery on the point.

7

dismiss this claim, what they would be doing is saying we

8

take the facts as true that Ward's wasn't terminated.

9

the court has to do on a demurrer motion is take the facts

10

What

as true that -- pardon me, that they were terminated.
THE COURT:

11
12

At this point if the court were to

But they are still in business,

still operating.
MS. SPENCER:

13

They are still in business, but

14

they have been de facto terminated.

15

allege, and their facts that they put in there has to be

16

taken as true for purposes of the demurrer.

17

That's what the Wards

Moving on to the tortious interference claims.

18

Whether or not the court decides that the contracts were

19

terminable at will, the plaintiffs have alleged improper

20

means.

21

Investment Law was violated; that the Virginia Franchise Act

22

was violated; that the standards and customs in the industry

23

were violated, all of which the case law says can be used to

24

show improper methods.

25

complaint.

They have alleged that the Michigan Franchise

And that is clearly within the

The Wards have set out that allegation.
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1

again what the defendant seems to be trying to do is arguing

2

whether those methods are really improper.

3

question of fact.

4

That's again a

They have been sufficiently alleged.

Finally the defendant has shown -- argued that

5

they have an absolute privilege under the law for tortious

6

interference, but this is a defense, and it's -- again it's

7

not proper.

8 ·

to bring out .their evidence and try to show that they had an

9

absolute privilege.

Perhaps somewhere down the line they will want

But right now on this motion for

10

demurrer, they cannot assert their defense and say therefore

11

this claim must be dismissed.

12

to be trying to do that.

13

It's just the improper time

Oh, again -- and then I talked earlier again

14

about the Michigan Franchise Investment Law and why that

15

applies, and the brief sets out why the Virginia Franchise

16

Act would apply as well.

17

~nd

18

to -- this exact same choice of law provision applying

19

Virginia Franchise Investment Law.

20

this exact defendant, and the defendant has not made -- has

21

not reached its burden that this is not the case.

22

not shown that Ward's have not alleged recognizable claims

23

in Virginia.

24

allege facts sufficient to support these allegations.

25

they have done is try to jump ahead· and confuse the issue on

And as I said, there is case law,

it's been briefed in the memoranda on this law applying

This exact statute to

They have

They· have not shown that Ward's have failed to
What

38

1

a motion for a demurrer.

2

Joe's going to do the fine points for me.

3

MR. MILAM:

Just one follow-up, if the court

4·

please.

On the court's question as to whether or not the

5

attrition amounts to a termination and whether or not it's

6

premature to allege that it is a termination, I just wanted

7

to point out to the court that we think a reasonable fact

8

finder could conclude and would conclude that the attrition,

9

·what, you know, what New Holland calls attrition does amount

10

to termination.

The Wards are not new in this business.

11

They have been in it a while.

12

asset in the business is its good will and going concern

13

value.

14

could look at that and say, Look, this amounts to

15

termination.

That's gone.

16

Perhaps the most valuable

We think a reasonable fact finder

We also point out that this attrition takes

17

that away.

18

just -- when the court asked the question, it reminded me of

19

the name of that movie that's out, Dead Man Walking.

20

mean, I think that's the kind of business we're looking at

21

after the attrition letter went out.

22

The business cannot be transferred.

And it

I

And then lastly, to wait for New Holland to do

23

what it says it's going to do in its letter would only lead

24

to a multiplicity of actions because we think and as Ms.

25

Spencer has argued, we have breach of contract, we have
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1

other causes of action, and to wait on the fraud claim until

2

they actually do what they say they are going to do would

3

only lead to a multiplicity of actions.

4

Honor.

5

THE COURT:

6

MS. HURLBERT:

7

All right.
Your Honor, I will be brief . . 1

know it's getting to be about dinnertime in Halifax County.
THE COURT:

8

9

Thank you, Your

That's okay.

We have plenty of

time.
MS. HURLBERT:

10

The linchpin of the case here

11

is does the Michigan Investment -- Franchise Investment Law

12

apply.

13

to all these other things.

14

apply.

15

Michigan does not apply.

16

But the franchise law does not apply by its very own terms.

17

Counsel relies on the Vance case, says that that says the

18

investment law does apply.

19

from the court's opinion.

20

defendant in Vance, is incorporated in Delaware and

21

headquartered in Pennsylvania just like us.

22

this was Ford New Holland.

23

several branch sales offices in other states.

24

office with which plaintiffs consistently dealt and who they

25

dealt at the time the written agreement was executed and

Counsel's argument is that if it applies, it leads
The problem is that it doesn't

Again we don't contend that the common law of
Indeed it does.

It does not.

We've argued it.

And I'm reading

Defendant, talking about the

And, in fact,

But conducts business through
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1

signed was located in Michigan.

2

as a franchise made in Michigan.

3

cannot override the geographic limits of the franchise law

4

in Michigan, and to hold that it applies in this case would

5

try to do that, would do that in essence.

6

does not equal attrition.

7

still in business.

8

attrition prevents us from -- we're dead men walking, we

9

can't transfer our business now.

Th~

This Vance case qualifies
Ours does not.

This court

A termination

Wards admit that they are

The Wards say that, well, putting us on

But they could never do

10

that under the clear terms of the contract.

And had they

11

feared or had they felt at the time of signing the agreement

12

that attrition would be too close to termination for them,

13

they shouldn't have entered the agreement.

14

now is that they are trying to recast the clear agreement

15

that they have signed.

16

all of those causes of action are premature without a

17

termination, and there has been none.

What's going on

And Your Honor is exactly right that

18

Your Honor, there's the basic argument that

19

matters of fact are being argued here not matters of law.

20

would suggest to the court that the court merely needs to

21

read the briefs, the contract, the complaint and the case

22

law to determine that everything I've argued here today is a

23

matter of law.

24

frau~

25

example, that certainly is a matter of law, and you don't

As to the unreasonable reliance and the

claims and the promissory

~stoppel
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1

have to take my word for it; you can take the Fourth

2

Circuit's word in the Entre Computer case.

3

it's clear.

4

like to conclude, and I thank the court for its attention.

Those things being said and reiterated, I'd

THE COURT:

5

It's there and

All right.

I spent the last

6

couple days reading over the briefs which you-all have filed

7

in this case, and I keep -- my mind keeps going back to the

8

dealer agreement or the contract we're talking about here

9

and how clear and unambiguous it is.

And these parties

10

entered into it knowing what the situation was.

They knew

11

they weren't going to get an exclusive dealership, so to

12

speak.

13

will.

14

some of that is now happening.

They knew that it would be contract terminable at
They knew what could happen down the road, and now

15

I keep asking myself, What has New Holland

16

done, what is alleged in the bill of complaint that they

17

have done that they weren't authorized to do under the

18

contract, under the agreement?

19

they have done anything that was not anticipated or

20

authorized by the contract.

21

the demurrer should be granted.

22

pleadings have presented a case which could go any further

.23

And I really don't see that

Therefore it's my opinion that
I just don't feel that the

than this ..

24

There are some things that maybe New Holland

25

is doing that I don't think is exactly right, and that is,
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1

if they are -- they have two dealers in this area

2

apparently.

They have got Ward's and they have got

3

Spaulding.

If they are, in fact, writing to Ward's

4

customers and advising them that they should switch their

5

allegiance to Spaulding, I think that's wrong.

6

whether that's going on or not.

7

intimation here that maybe they have sent out a letter to

8 ·

Ward's customers advising them that their dealer in this

9

area was now Spaulding.

I don't know

There's been some

That's not -- I don't think that

10

part, that type of thing is right.

11

have two dealers in your area and you're free to use either

12

one that you want.

And I think if that's going on, I think

13

that ought to stop.

It's one thing to put these people on

14

attrition, it's another thing to strangle them to death.

15

But that type of conduct I don't think is appropriate.

16

just saying that by way of dictum, so to speak.

17

.that under the circumstances the demurrer is well taken in

18

all respects, and therefore it will be granted.

19
20

They should say, We now

I'm

But I feel

Ms. Hurlbert, if you will prepare an
appropriate order.

21

MS. HURLBERT:

22

MR. MILAM:

Yes, I will.

I'm not sure if the plaintiffs

23

would want to consider it, but would the court reserve the

24

right for the plaintiffs to amend?

25

plaintiffs a right to amend or conslder amending their

Would you give the
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1

pleading in this case, Your Honor?
MR. CLINARD:

2

Your Honor, let me respond to

3

that, and I'd like to point out to the court in taking that

4

into consideration the fact that this case was filed June a

5

year ago.

6

in support, and then we waited and we waited and we waited.

7

And it was not until either July or, at the earliest, June

8

of 1996 before any pleading was filed in response to the

9

We immediately filed the demurrer and the briefs

.papers of either defendant.

I think that clearly they were

10

on notice with the absolute clarity of the arguments that we

11

made a year ago, and had they felt that it was necessary to

12

amend or had the material content of allegations necessary

13

to amend, they long

14

ag~

would have done it.

So I think at this point in time, A, it is

15

futile to amend in light of the clarity of the contract, and

16

B, it, I think, is unfair to New Holland and overly

17

supportive of the plaintiff to permit them to amend given

18

the length of time they have had to perceive the

19

deficiencies in their bill of complaint.
THE COURT:

20

Well, this case has been pending

21

for a considerable period of time.

22

giving them the right to amend would probably unduly prolong

23

the situation.

24

should be done.

25

I really think that

So therefore I -- I don't feel that that
All right.

MS. HURLBERT:

Thank you, Your Honor.
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l

MR. CLINARD:

2

MR. MILAM:

3

MS. SPENCER:

Thank you.
Thank you, judge.
Thank you.

4

5

(The proceedings concluded at 11:49 a.m.)
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VIRGINIA:

IN 'DIE CIRCUIT COURT OF HALIFAX COlUN'IY
WARD'S EQUIP:MENT, INC., a Virginia
corporation, CARL WARD, an
individual, and ANNE WARD, an
individual,

)
)

)
)
)

Plaintiffs,

)
)

~

)

NEW HOLLAND NORTH AMERICA, INC.,
a Delaware Corporation,

)
)

Case No.

CH95-000141~

)

)

Defendant.

)
FINAL DECREE

This cause came on to be heard on July 26, 1996, on Defendant's Demurrer and
Motion Craving Oyer; the memorandum in support thereof; Plaintiffs opposition
memorandum; Defendant's reply memorandum; the Bill of Complaint; and on the
argument of counsel for the parties; and
IT APPEARING to the Court that Plaintiffs did not oppose the Motion Craving
Oyer of the Dealer Agreement at issue in this matter; and
IT ALSO APPEARING to the Court that the Demurrer was well taken and that
the clear and unambiguous terms of the Dealer Agreement gave full authority to
Defendants, under either Virginia or Michigan law, to do the acts which Plaintiffs
complain of in their Bill of Complaint; and
IT FURTIIER APPEARING to the Court that the Bill of Complaint is defective as
a matter of law; and

1
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IT APP~G to the Court that, at the conclusion of the argument, following
· the Court's annour.cement from the bench of its decision to sustain the Demurrer,
Plaintiffs made an oral Motion for Leave to Amend their Bill of Complaint; it is hereby
ADJUDGED, ORDERED, AND DECREED that New Holland North America,
Inc.'s Crave Oyer of the Dealer Agreement is granted and that such agreement shall
from henceforth be considered as part of the Bill of Complaint for purposes of disposing
of the Demurrer; and it is
ALSO ADJUDGED, ORDERED, AND DECREED that New Holland North
America, Inc.'s Demurrer to the Bill of Complaint filed herein is sustained; and it is
FURTHER ADJUDGED, ORDERED, AND DECREED that Plaintiffs' motion for
leave to amend is denied and that this case be, and hereby is, dismissed with prejudice;
and it is
ADJUDGED, ORDERED, AND DECREED that this cause be, and hereby is,
stricken from the docket and placed among the e

~fbU:

.

r

1~-A

R. Noel Clinard, Esq.

Carla T. Hurlbert, Esq.
HUNTON & Wll.LIAMS
Riverfront Plaza, East Tower
951 East Byrd Street
Richmond, Virginia 23219
Counsel for Defendant

2
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Seen and objected to, with exceptions noted, on grounds as follows:
(1)

Plaintiff's bill of complaint states valid causes of action against defendant New
Holland North America, Inc. for breach of express and implied contracts, fraudulent
misrepresentation, and violation of Michigan and Virginia franchise laws;

(2)

Contrary to the allegations of plaintiff's bill of complaint, the determination that
defendant New Holland North America Inc. 's actions did not amount to a breach of
contract nessarily required consideration of facts not in the record;

(3)

Contracy to the allegations of plaintiff's bill of complaint, the determination that the
relationship between plaintiff Ward's Equipment, Inc. and defendant New Holland
North America, Inc. did not constitute a franchise within the meaning of Michigan
or Virginia law necessarily required consideration of facts not in the record;

(4)

Any determination that the Michigan choice of law provision set out in the dealer
agreement at issue was limited solely to Michigan common law, and did not
contemplate or incIUde Michigan statutory law, is contrary to the law of Virginia
and may also have included consideration of facts not in the record; and

(5)

Any determination that, under the tenns of the dealer agreement at issue, the
plaintiffs cannot state a valid cause of action relating to their relationship with
defendant New Holland North America, Inc. is improper and may involve
consideration of facts not in the record and in any event plaintiffs' motion for leave
to amend their pleadings should have been granted.

Counsel for Plaintiffs:

ph W. Milam, Jr.
oods, Rogers & Hazlegrove, P.L.C.
P.O. Box 560
530 Main Street
Danville, VA 24543-0560
and

J

DAN-14973-1
C/M:094736-00001-02
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J. Michael Dady, Esq.
Robin M. Spencer, Esq.
J. Michael Dady & Associates, P.A.
4000 IDS Center
80 South Eight Street
Minneapolis, MN 55402

