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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

KATE E. WHITE
vs.

P .ACIFIC MUTUAL LIFE INSURANCE CO., ET ALS.

Your petitioner, !{ate E. Wl1ite, would respectfully represent unto the Court that she is aggrieved by a final deere~
entered in the Circuit Court of Buckingham County in the
above entitled cause on the 20th day of January, 1927. Your
petitioner here~ith files a copy of the record in said cause
from which the following facts will appear:

THE FA.CTS.
On the 11th day of July, 1917, H. :h-I. White took out with
The Pacific 1\iutual Life Insurance Company an ordinary life
insurance policy in the sum of Five Thousand ($5,000.00)
Dollars, payable on his death to his executors, administrators or assigns, in 'vhicb the right was given the insured to
''designate a new beneficiary, reserving the right of revocation, by filing written notice thereof at the Home Office of
the Company, accompanied by this policy for suitable endorsement thereon". On 1\iay 3rd, 1919, said policy, as appears
from its terms, had neither a cash surrender, loan nor paid-up
insurance value, and on October 15th, 1925, said policy had a
cash surrender or lonn value of $1,085.00, and a value in paidup insurance of $1,520.00, and premiums had been paid aggregating $2,572.35. The pertinency of these dates will hereafter
appear.
On May 3rd, 1919, the insured, H. M. White, was indebted
to Bedford Pulp & Paper ·Co., in a considerable amount, and
had assigned to that Company several policies of insurance
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as security for its repayment. He was also indebted to M. E.
:hfarcuse personally. }.{r. Marcuse was the Vice-President of
the Bedford Pulp and Paper Company. On that day,.. viz:
May 3rd, 1919, H. M. White undertook to assign the above
mentioned policy to M. E. Marcuse as collateral security-for·
the indebtedness due to him personally. This was accomplished by simply changing the beneficiary, as appears from
the endorsement on the policy (Record, ·p. 43). This. indebtedness of H. M. White to l.VI. E. Marcuse was, in the latter
part of September, 1925, $2,100.00. This indebtedness was
evidenced by three notes either drawn or endorsed by saiC!
M. E. Marcuse, personally, for the accommodation of said
H. M. White.
Subsequently in 1922, there was formed the Bedford Timber & Land Corporation, a subsidiary company of the Bedford Pulp and Paper Company, the officers of which were the
same persons as the officers of the Bedford Pulp and Paper
Company. H. M. White also became indebted to this company (Bedford Timber and Land Corporation). The indebtedness to this company in· the latter part of September, .1925~
'vas $4,400.00.
.
.
On September 26th, 1925, H. M. White wrote a letter to
1\L E. }.{arcuse, referring to the above mentioned policy saying "Won't you write me a letter and state very frankly that
should this policy become collectible that you will see that
Ivirs. White gets the remainder of the policy after notes you
have loaned me are paid"· On the day following, viz: September 27th, 1925, ~ir. Ivi. E. Marcuse replied to the above
quoted portion of Mr. V\1lite's letter as follows: "I want
you and Mrs. White to know that the policy you are carrying
for my benefit is to cover indebtedness incurred for you and
lly you and any balance that arises over and above those
amounts will he paid to l.VIrs. White after all notes I have
loaned you are paid.'' At the foot of .said last mentioned letter said If. M. White wrote in pencil: "After ~{r. Marcuse's
personal notes loaned me are paid there should. be fully $2,500.00 to go to Mrs. White."
While the above recited conditions existed, on October
After deducting a small
premium indebtedness of H. M. White to the- Company of
$21.39, the Company paid to M. E. Marcuse $3,959. 75, and ·
subsequently sent a cl1eck payable to said ~L E. Marcuse and
H. M. White's administrator for $1,018.86, making $5,000.00,
the amount of the policy.
J 5th, 1925, If. M. White died.
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THE PLEADINGS.
Thereupon, your petitioner, the complainant, in the Court
below, who is the widow of said H. M. White and was the
''Mrs. White'' referred to in the two above quoted letters
·of September 26th and 27th, 1925, respectively, filed her bill
in the Circuit ·Court of Buckingham County, wherein the in-·
sured resided and di~d, in which she set up the above facts
and her claim to the balance of said policy after paying the
$2,100.00 due to M. E. Marcuse, viz: $2,878.61, by virtue of
the trust and equitable assignment contained· in said two
letters above quoted; and further alleged that H. M. White's
administrator claimed that said H. M. White was insolvent
at the time said two letters were written, and the attempted
appropriation of said balance to your petitioner was 'Void
under Section 5185 of the Code of Virginia, and therefore
said balance of $2,878.61 should belong and be paid to said
Administrator. She further alleged that said M. E. Marcuse
claimed the right to hold the entire proceeds of said policy
in extinguishment of the debt due to him and, so far as it
would go, to that due the Bedford Timber and Land Corporation. She prayed that the parties be required to litigate
their respective claims to said fund; that her claim thereto
might be adjudicated, protected and enforced. H. M. White's
Administrator :filed her answer in which her claims above set
·
out were asserted.
],f. E. Marcuse filed his answer in which he admits that the
nssignment made to him was to secure a debt, but denied that
said assignment was alone to secure the $2,100.00 aforesaid,
but alleged that the same was to secure all money and notes
due by said H. ~I. White to said M. E. Marcuse and also any
money or notes which were loaned to said H. M. White through
his influence, and in said answer said M. E. Marcuse stated
his contention in the following language: ''Said M. E.
1\farcuse further alleges that the notes of the Bedford Timber
& Land Corporation which were lent H. M. White were loaned
the said H. M. White at the request and for the accommoda-·
tion of the said H. M. White, and the said Milton E. Marcuse
stood responsible for the payment of these not~s, • * *. The
complainant in this case alleged that this indebtednes pf $4,400.00 was due the Bedford Ti:rpber and Land Corporation
while the said Milton E. Marcuse, by virtue of his guaranty
to the said corporation, respectfully submits that the amount
iEl due to him.''
.
Evidence was taken and the case was argued and submitted
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to the Court for decision and the Court took the case under
advisement.

DECISION OF THE LOWER COURT.
The Court decided that the policy in question was assigned
to ~iilton E. 1\:larcuse to secure the debt d:ue to him personally
and that he could hold the proceeds to that extent only, thus
deciding adversely to the contention to said Milton· E. l\1:areuse. In its written opinion, the Court held and decided
that the two letters above quoted did constitute an express
trust and would constitute a valid equitable assignment of
the balance of the proceeds of said policy, but that they were
in contravention of the statutes of Virginia against voluntary and fraudulent conveyances, ai1d hence were void as to
White's creditors, he being insolvent at the date of said letters, and therefore the balance of the proceeds of said policy
after. satisfying the personal debt to 1\L E. Jviarcuse belonged
and should be paid to H. ~I. White's Administrator.
ARGUJviENT.
From the evidence in the case it seems clear that the Court
below correctly decided that the life insurance policy in question was assigned to Jvi. E. Marcuse to secure the payment
of the indebtedness due to him personally, and that he has
no right to hold the proceeds thereof except to the extent
that may be necessary for that purpose. This is purely a
question of fact. The evidence is very short. H. 1\!I. White
being dead the only testimony comes from M. E. Jviarcuse,
his brother and his auditor. Their evidence is most indefinite
and unsatisfactory and no two of them agree except on the
point that the policy in question was deposited with ~L E.
1\.farcuse to secure the indebtedness due p.im personally.
But inasmuch as the Court below found as a fact and decided that 1\!I. E. 1\tiarcuse could hold the proceeds of the
policy only so far as might be necessary to pay the indebt<:'dness due him personally, and as this petitioner makes no
complaint of that finding, but, on the contrary, thoroughly
agrees therewith, further comment on the evidence in that
regard at this stage of the case seenis unnecessary. The result of that decision is that there is a balance of $2,878.61, the
right to which is to be determined.
The Court below held that the effect of the correspondence
between H. 1\f. White and 1\!I. E. 1\{arcuse in September, 1925,
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which has been quoted above herein, was to create an equitable assignment and also an express trust. In the course of
it.s written opinion the Court below said: ''I think the two
letters above quoted do create an express trust, as claimed
in the bill, and would constitute a valid equitable assignment
of the property in question if such a proceeding were not in
contravention of the statutes against fraudulent and voluntary transfers.''
.As to these propositions see:

Ches. Bldg. Asso'n. v. Coleman, 94 Va. 433.
Watson v. Br·wner, 128 Va. 600.
26" R. C. L., p. 1194.
In the authority last cited the language of the text seems
to have been taken from a note-in 40 L. R. A. (N. S.) 692.
.and in a note to the case of Cayne v. Sttpreme Conclave, 14 .
.A.m. & Eng. Anno. Cas. 870, it is said: ''In accordance with
the rule that an enforceable· trust in personal property may
be created orally, and ·it has been universally held that au
oral promise by a beneficiary in a life insurance contract
to pay the proceeds of such policy, or a portion thereof, to
a third P.erson is a valid and enforceable trust."
.See also:

Sate v. .Tomlinson (Ind.), 59 Am. S't. Rep. 335.
Brierly v. Equi-Airl Union (Mass.), 64 .A.m. St. Rep. 297.
Johnson v. N.Y. Life Ins. Co., L. R. A. 1916a, p~ 868.
The sole remaining question, therefore, for determination
is, was the assignment or trust for the benefit of his wife void
under Section 5185 of the Code.
This section avoids as to existing creditors all conveyances
and transfers of property which are voluntary, and Section
5184 avoids as to all creditors, whether existing or subsequent, all conveyances and transfers of property which are
fraudulent.

Consolidated Tralmway Co. v. Germcvnia Bank, 121 Va. 331.

An inspection of the record will demonstrate tbat there
is no charge of fraud alleged, nor any effort to prove fraud,
and, hence, if the assignment or tr11st for the benefit of his
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"\vife is void under these statutes it must be sucrh a conveyance or transfer as is a voided by Section 5185. It is admitted that H. M. White was insolvent in September, 1925,
and that the assignment 01~ trust was voluntary. But that
does not go far enough. To what property, the transfer or
.conveyance of which, does the statute apply?
In 12 R. C. L. 505, treating of Fraudulent and Voluntary
conveyances, the law is thus stated:
"It may be stated as· a general rule, however, that the
statute applies to all property which may be subjected to
the payment of debts; and to no other; for it is evident that
creditors cannot be defrauded, hindered or delayed by the
transfer of property which, neither at law nor in equity, can
be made to contribute to the satisfaction of their debt,''
citing a large number of cases.

.

The same principle, though stated in different terms, seems
to have been fully approved and adopted in Virginia.
In Youlfl,g v. Young, 89 Va. 675, and Howberl v. Coothorn?
100 Va. 649, it was held that a contingent remainder in real
estate was too unsubstantial, uncertain and shadowy to be
subjected to sale for the benefit of creditors, and was not subject to the lien of a judgment within the provisions of what
is now S'ection 6470 of the Code. These decisions of the
Court were the subject of a note in 7 Va. Law Reg. 859, in
which it is said that they were sound and had met with the
n pproval of the profession.
·
And in Boisseattt v. Bass, 100 Va. 207, the syllabus, which
was fully and at length supported by the opinion, reads as
follows:

''The interest of an assured in a policy on his life which
has no present market value, but is dependent for its continued existence on voluntary payments to be made in the
future by the assured. is not such an interest or estate as
can be reached by a fie're facias. It is immaterial that the
assured, in a given contingency, is allowed to surrender his
policy and take in lieu thereof a paid-up policy for a different amount. This would involve the making of a new contract, and, ordinarily a creditor can only subject the interest
of his debtor in existing contracts. A debt which has a pres-
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ent existence, although payable in the future, may be subjected to the lien of a fiere facias, but not a debt which rests
upon a contingency which may or may not happen and over
·which the Court has no control.''
7 Va. Law R-eg. 859 note.
In the recent case of Combs v. Hunt, 140 Va. 627, in which
it was sought by garnishment to hold the insurer of the owner
of an automobile liable to the payment of a judgment against
such owner, ·Crump, P., for the Special Court of Appeals,
said: ''In order to l1old the garnishee liable it must be shown
that there was a present fixed liability upon it to pay the
assured ·for the loss insured against. If the evidence established the -fact that the judgment debtor had no right to demand payment of the Casualty Company under the terms of
the policy, then the trial C01,1rt properly held that there 'vas
·
no liability on the garnishee.''
In Fentress v. Rutledge, 140 Va. 685, the same Judge expressed the same idea thus: '·'In order to hold the .garnishee
liable, it must be shown that the legal obligation for the debt
is absolute, and not contingent or dependent upon unperformed conditions; if the debt has a present existence, although payable in the future, it is still subject to the execution lien. ''
We take it, then; from the foregoing authorities that it is
settled law in Virginia ; 1. That Section 5185 of the Code applies only to the conveyance or transfer of such property, and
snch only, as a creditor could subject to his debt, but for
such conveyance or transfer; 2, That a contingent or purely
conditional right or estate is not such as could be reached or
subjected by a creditor, if no conveyance or transfer is made
or attempted; and, 3, That a policy of insurance on the life
of a debtor, but which has no market value and for its con- .
tinned existence is dependent and contingent upon the continued payment of the annual premiums due thereon during
the life-time of the insured, is too contingent to be reached or
subjected by a creditor to the payment of his claim. What
conclusion, then, must be drawn (is inevitable) as applied to
the facts of this case?
At the time the hvo letters passing between H. M. White
nnd Ati. E. ~Iarcuse were· written the policy had no value of
any character whatever, in cash, or loan or paid-up insur-
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ance, over and above the amount due M. E. Marcuse. It was
with this surplus, and this surplus alone, that these two letters dealt. It was that alone that was to be paid to ].Irs ..
White, your. petitioner. The continued existence of the policy
was entirely contingent upon the payment of the annual
premiums; the right of his executor or administrator in the
policy was entirely contingent upon whether or not White
exercised his unqualified and unconditional right to change
the beneficiary. Under the above quoted authorities it is
manifest that this surplus could not, at the time of that correspondence, have been reached or subjected by H. ~I. White '.s
creditors. Its transfer, therefore, at that time to your petitioner was not within or affected by the provisions .of Section 5185 of the Code. If the transfer was not invalidated
by that section it was binding and effective between the
parties, and divested H. ~f. White of all interest in or control
over that surplus. But how about his creditors t
Unless some statutory provision intervenes and makes a
different rule, the creditors stood in his shoes and occupied
no better position or greater or better right than he had.
The transfer was, then, as good and effective against them
as it was against him. If so, it seems too clear for debate
that by virtue·· of the correspondence between White and
Marcuse above quoted, the right of your petitioner to have
and receive the surplus, remaining from the proceeds of the
insurance policy after the debt due ~Iarcuse was paid, is
complete.
The precise point. seems never to have come before· this
Court, and in other jurisdictions the cases are in hopeless
conflict, and, as will be pointed out. even in Virginia the
decisions appear to be not in entire harmony. As has been
repeatedly pointed out the cases in other states take such
widely divergent and conflicting views that it would seem unprofitable in this connection to attempt any discussion of
them.
It may be said, however, that some of the cases hold that
· the transfer is partially invalid, and partially only; that is,
that the transfer will be avoided to the extent a11d for the
amoUI1t of the premiums paid during the insolvency of the
husband. Th~se decisions rest upon the idea that to that
extent the insolvent husband has diverted money or property from his creditors which should be returned and applied
to ·the payment of his debts. This is the view that seems to·
have been taken in Stigler v. Stigler, 77 Va. 163, and others
which need not be cited. In the case cited, Judge Lewis, on

K. E. White v. Pacific Mutual Life· Ins. Co.

9

page 169, said: ''In this case each of the policies was intended as a gift to accrue to the beneficiaries therein n..amed.
When the premiums on them were paid, the insured was indebted. The obvious intent of the statute is to invalidate as
against existing claims of creditors every gift or voluntary
assignment of the debtor's property, without regard to its
object or the form in which it is made. It is plain, therefore, that to the extent the means of the insured were withdrawn from creditors and applied to the payment of premiums
on the policies in question, the payments were void as against
creditors, and that they were entitled to have the sums· so
paid applied to the discharge of their claims, out of the proceeds of the policies.''
The contrary view seems to have been taken in the case of
Central National Bank v. H·ume, 128 U. S. 195, where Fuller,
C. J., after pointing out that it had frequently been held that
a policy originally taken out for the benefit of the insured's
estate and subsequently assigned voluntarily 'vhile insolvent
was void as to existing creditors, said: "The rule stands
upon precisely the same ground as any other disposition of
his property by the debtor. The defect of the disposition is
that it removes the property of the debtor out of the reach
of his creditors. Go'rnish v. Clark, L. R. 14 Eq. 184. B1tt the
rule applies only to that which the debtor could have made
available for payment of his debts. ~ * * It is true that creditors can obtain relief in respect to a fraudulent conveyance
where the grantor cannot, but that relief only restores the
subjection of the debtor's property to the payment of his indebtedness as it existed prior to tl1e conveyance.'' (Italics
ours.)
·
It is then held that the premiums are no part of the proceeds of the policy; that the payment of premiums is not
within the statute of fraudulent and voluntary conveyances;
that the statute was intended only to prevent a debtor from
disposing of the property to which creditors had a right to
look for the payment of their claims and thus lessening their
prospects of payment ; that in considering the sufficiency of
a debtor's property to meet their claims there should be
taken into account the reasonable demands for the support
of his family. The opinion then, page 211, says : ''The argument in the interest of creditors concedes that a debtor may
rightfully preserve his family from suffering and want. It
seems to us that the same public policy which justifies· this,
and recognizes the support of wife and chil~ren as a posi-
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tive obligation in law as well as· morals, should be extended
to protect them from destitution after the debtors' death,
by permitting him, not to accumulate a fund as a permanent
provision, but to devote a moderate portion of his earnings
to keep on foot a security for support already, or which could
thereby be lawfully obtained.'' ·
But it seems immaterial, so far as the interests of your
petitioner in this case are concerned. 'vhether the principles
announced in the case of Stigler v. St~igler, 77 Va. 163, or in
Bass v. Boisse(JJIJ,, 100 Va. 207, and Central National Bank v.
Hume, 128 U.S. 195, be adopted and applied to this case, but
the last seems most' logical.
Burlingha'm v. Crouse, 228 U. S. 459, p. 473.
As .above pointed out the indebtedness to 1\L E. Marcuse
individually consumed any cash, loan, market or other value
of the policy in question. This case, and the claims of your
petitioner, have. to do only with the surplus after paying
the debt due to 1\'Iarcuse. An inspection of the policy will
also show that the debt due IVIarcuse was about equal to the
total premiums paid on the policy. So in no vie'v was there,
after paying the Marcuse debt, anything that the creditors
could reach in connection with or by reason of this policy.
There was no "withdrawal of the means of the insured" from
creditors; on the contrary practically all of those means, so
far as the payment of the premiums on this policy are concerned, were appropriated and applied to the Marcuse debt,
and tho other creditors, nor 1\iarcuse himself, have anything
of 'vhich they can complain. And it is also to be borne in
mind that 'vhile '\Vl1ite was insolvent in September, 1925,
there is no suggestion that he was not fully solvent when
the earlier. premiums on this policy were paid.
S'ee, also:
12 R. C. L., p. 510, and cases cited.
In the note to the case of Hise v. Hartford L. Ins. Co., 29
Am. St. Rep. 358, on page 364, it is said: "The great weight
of the later authorities is in accord with the rule established
h1 Central Bank of Washin,qton v. H'U/Jne, 128 U. S. 195, to
the effect that an insolvent husband or his wife may insure
his life and keep such insurance alive for the benefit of the
wife and their children, or the husband may insure his life
in his· own name and subsequently assign it for the benefit
of his wife and children, his child!en alon~, or· his next of
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kin, without thereby being held to intend to hinder, delay or
defraud his creditors, and after his death they will have no
interest in the insurance money, but it will belong to the beneficiary absolutely." In this note quite a number of cases
are cited to which we here refer. See also, 1 Moore on
Fraudulent Conveyances, p. 121, and 4 Joyce on Insurance,
Sec. 2343.
It is respectfully submitted that whether the rule to be
applied in this case be that laid down in the Stigler case
or the Bass case, the result is the same and the creditors
of H. M. White have no rights in the surplus of the policy
herein involved, but the same belonged absolutely to your
petitioner.
ASSTGNl\fENT OF ERROR.
Your petitioner, therefore, alleges that the Court below
erred in holding ,that the transfer of the surplus of said
policy of insurance to your petitioner was avoided by the
sta.tute, Code Section 5185, and in decreeing that H. M.
\Vhite's administratrix was entitled to said fund, and in not
decreeing the same to your petitioner.
For which errors your petitioner prays that the decree
complained of may be reversed and that your petitioner may
be declared to be entitled to the surplus from said policy after
th~ payment of the Marcuse debt.
Respectfully,
KATE E. WHITE,
By Counsel.
A. B. DICKINSON, p. p.
I, A. B. Dickinson, an attorney practicing in the Supreme .
Court of Appeals of Virginia, do hereby certify that in my
opinion the decree complained of in the foregoing opinion
should be reviewed by said Supreme Court of Appeals. ·
A. B. DICKINSON.
Received April 19, 1927.

H. S'. J.
Appeal allowed and supersedeas awarded. Bond $300.00.
JESSE F. WEST.
May 9, 1927.
Received May 11, 1927.
H. S. J.

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.
.J
~IILTON

E. MARCUSE, Plaintiff in Error,
against

KATE E. WHITE, IN HER OWN RIGHT AND AS ADMINISTRATRIX OF H. ~I. WHITE, DECEASED, AND
THE PACIFIC ~ItJTUAL LIFE INSURANCE COMp AN;Y1 OF, CALIFORNIA, Defendants in Error.

To the Honorable Judges of the Supreme Court of Appeals
of Virginia:

Your petitio:p.er, Milton E. Marcuse, respectfully repre-.
sents that he is aggrieved by a final decree of the Circuit
Court of Buckingham County, Virginia, entered on the 20th
day of January, 1927, against your petitioner in favor of
}{ate E. White, Administratrix of H. M. White, deceased, in
a suit in equity wherein !{ate E. White was complainant below, and your petitioner and the Pacific Mutual Life Insurance Company of California and Kate E. White, Administratrix of H. M. White, deceased, were defendants below,
in which decree your petitioner was decreed to be entitled
to the sum of $2,100.00 out of the $3,959.75 paid him on account .of the policy ·on the life of H. M. White, deceased, in
the said Pacific Mutual Life Insurance Company of California, and in which decree your petitioner was directed to
pay said Kate M. White, Administratrix, or to Watkins &
Brock, her attorneys, the sum of $2,878.61, and in which decree the· s·aid. Pacific Mutual Life Insurance Company of
California, was directed to pay the balance of the proceeds
of said policy to Kate E. White, Administratrix of H. M.
White, deceased, or to Watkins & Brock, her attorneys, which
balance, according to the evidence, amounted to $1,018.86, and
in which decree your petitioner was directed to pay the costs
of said suit in equity.
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A transcript _of the record is herewith :filed as a part of
this petition.

STATEMENT OF THE CASE.
In 1917 H. M. White, deceased, took out a policy upon his
life in said Insurance Company, for the sum of $5,000.00.
This policy was payable to the Executors, Administrators or
Assigns of the said H. M. "White, dee-eased, with the right
in the said H. M. White, deceased, to change the beneficiary,
and on May 3rd, 1919, the. said H. ~I. White, deceased, made
your petitioner beneficiary in said policy of $5,000.00, with
the consent and approval of the said Insurance Company, but
by a stipulation entered into in said chancery suit, it was
agreed that this was an assignment of the policy to ·your
petitioner, who was President and part owner of the Bedford Pulp & Paper Company, Inc., and of the Bedford Timher & Land Corpo!ation, an auxiliary of the Bedford Pulp &
Paper Company, Inc., which latter corporation was engaged
in the purchase of wood from the said H. !L vVhite, deceased,
which wood was being used by the Bedford Pulp & Paper
Company, Inc.., in the manufacture of paper. That it became
necessary to finance the said II. M. White, deceased, in his
'vood business, and in order to do this your petitioner agreed
to lend the said H. !£.. 1Vhite, deceased, notes which he could
discount, and agreed to renew them from time to time, and
as a security for such notes the said policy of $5,000.00, on
the life of H. M. White, deceased, 'vas assigned to your petitioner, as aforesaid, and as security for any notes that your
petitioner might furnish or lend the said H. M. White, deceased, or any renewals thereof from time to time. Thereupon, your petitioner. began to furnish to the said I-I. ~I.
White, deceased, his individual notes as an accommodation,
and renewed the same frqm time to time up to the death of
the said H. M. ·White, deceased, furnishing him in the neighborhood of about fifty of such accommodation notes. That
after this arrangement had been going on for some time, the
said H. M. White, deceased, requested your petitioner to
furnish him with other notes than your petitioner's individual
)totes, inasmuch as the bank in which the said H. !L White.
deceased, was having these notes discounted made this re~
quest1 and thereupon in adaition to your petitioner's individual notes, he began to furnish the said H. ~£. White, deceased, with the accommodation notes of the Bedford Timber & Land Corporation, which notes your petitioner guar..
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anteed to the said Bedford Timber & Land Corporation, and
were borrowed from this corporation by your petitioner to
lend to the said H. M. 'Vhite, deceased, the same being secured
by the said $5,000.00 policy.

FIRST

ASS1GN~I,ENT

OF ERROR.

The said Insurance Company owed on this $5,00.0.00 policy
()f insurance on the life of H. 1\L White, deceased, after mak..
ing- certain deductions, provided for in the policy, the sum
of $4~978.61. and paid your petitioner out of this the sum of.
$3,959.75, and retained the sum of $1,018.86. (See Robert.
E. Winfree's deposition, M. R., page 13;) The court, in its
decree, allowed your petitioner, out of the money received
by him. the sum of $2,100.00 for three outstanding personal
a·ccommoda.tion notes, loaned by him to said H. M. White, deceased, and directed your petitioner to pay to said H. 1vi.
White's Administratrix the sum of $2,878.61, and directed the
said Insurance Company to pay said Administratrix the balnnce in its hands, which was $1,018.86. Thus the total of these
three amounts~ viz: $2,100.00, $2,87~.,61 and $1,018.86 ·is
$5,997.47, when only $4,978.61 was recoverable under the
policy. Your petitioner had received only $3,959.75 under
the policy, according to the uncontradicted evidence, and
when he was allowed out of this tl1e sum of $2,100.00, there
remained in his hands the sum of $1,859. 75, and. yet, he was
ordered to pay $2,878..61 or $1,018.86 more than he had in
his hands, after deducting the $2,100.00, allowed him by the
decree. (See decree M. R., pages 50 and 51.) This is a
prejudicial, self-evident and palpable error. And the only
way such an error occurred against your petitioner, without
being observed by his counsel, was because the decree was entered without his having seen same before entry.
SECOND.ASSIGNMENT OF ERROR.
Your petitioner claimed that, while the said H. M. White
deceased, changed .the beneficiary under said policy, as he
had the right to do, and made your petitioner the beneficiary,
the real understanding 'vas that the policy should be held
as security for all accommodation notes loaned to said II. M.
White, deceased, by your petitioner. Your petitioner commenced lending said W11ite his individual notes, and renewing them from time to time upon the payment of small curtails, until about fifty such notes in all were given. During
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these transactions, said White stated the banks, 'vhich had
been discounting these notes, wanted to have on some occasions different paper from what he had been carrying with
them, and, thereupon, your petitioner loaned said White, in
lieu of bis personal notes, accommodation notes of the Bedford Timber & Land Corporation, of 'vhich he was President
ahd part owner, and became persoiui.lly responsible to it for
the use of these notes. Robert E. Winfree, who 'vas the auditor of the Bedford Timber & Land Corporation, and custodian of said policy, an.d personally cognizant of the entire
transaction, testified as follows (M. R., pages 10 and·ll):
"Were you acquainted with the transactions between Mr.
Milton E. Marcuse and Mr. H. M. White in reference to the
loan by Mr. ].:larcuse to Mr. White of certain notes made by
himself and the Bedford Timber & Land Corporation~ A.
Yes. Q. At Mr.. White's death what accommodation notes,
if any, did he have the use of which were made by Mr. Milto~ E. Marcuse and the Bedford Timber & Land Corpora·
tion 1 A. $2,100.00 of Mr. :1\-Iilton E. J\lfarcuse's individual
notes and $4J.400.00 of the Bedford Timber & Land Corporation notes. Q. Do you kno'v how ].{r. White originally got
possession of these notes f A. As a matter of accommodation
to him he would ask l\:Ir. 1vfilton E. l\iarcuse to give him a note
which he would agree to make a curtail on at maturity, the
· notes originally being given in various amounts from $500.00
to $2,500.00, and the curtails as the notes became due would
sometimes be $450.00 and. sometimes $100.00, the renewals
being for the difference between the original note and the
curtail. Q. Please state from your own knowledge how these
transactions· began? A. As stated previously, Mr. White
would request the loan of accommodation notes to finance
some business project of his own or otherwise, according to
the statements made either to J\lfr. Marcuse directlv or to me
or J\llr. l\farcuse in my presence. I make my ans,~er in this
wise because in every instance if ].fr. White had the transaction directly with 1\fr. Marcuse, Mr. Marcuse or J\lfr. White
would apprise me so that I might have a memorandum as I
handle all of the business of this character for l\fr. Marcuse.
Q. State whether or not Mr. lviarcuse first lent his own n·otes
and then thereafter lent additional notes of the Bedford Timber & Land Corporation, or did he lend the Bedford Timber
& Land Corporation notes to Mr. White prior to lending
him hiE3 own notes? A. Mr. Marcuse made the loan of his
own notes prior to lending the notes of Bedford Timber &
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Land Corporation. Q. Do you know from your own knowledge-why it was that Mr. M::arcuse lent Mr. White for accommodation the notes of Bedford Timber & Land Corporation Y
A. I do. Mr. White stated to me on more than one occasion
that the banks which discounted his paper preferred to have
on some occasions different paper from what he had been
carrying with them and for this reason, accommodation notes
of the Bedford Timber & Land Corporation were given in
lieu of tlie individual notes of Mr. Marcuse. Q. Do you know
whether Mr. 'lVIarcuse was personally responsible to the Bedford Timber & Land Corporation for the use of these notes!
A. Yes.''
· In September, 1925, the said White, with the permission
of your petitioner, made an application to borrow on this
policy $1,085.00, to be used in reducing these Bedford Timber
& Land Corporation notes, but died a few weeks thereafter,
before the loan was consummated, owing $2,100.00 of your
petitioner's personal notes, and $4,400.00 of the Bedford Timber & Land Corporation notes, which your petitioner harrowed from said corporation and loaned said White, guaranteeing their payment to said corporation. See R. E. Winfree's deposition (:AL R., pages 11, 12 and 13}, who testified
as follows:
"Do you know whether or not an application for a loan
of $1,085.00 on the policy held by ~Ir. 1\tiarcuse was made!
A. It was. Q. Did Mr. White hold a conference with you
at the time of making the application for the loan? A. About
the time. Q. Please state the conversation! A. It was Mr.
White's desire, according to his statement to me, to make
the loan against this policy in order that he might use the
proceeds of the loan to discharge a portion of the indebtedness of the Bedford Timber & Land Corporation notes. Q.
In other words, this loan was to be applied on one of the
notes of the Bedford Timber & Land Corporation which was
lent him Y A. That 'vas my understanding with ·Mr. White.
Q. State whether or not ~Ir. Milton E. ]Jlarcuse had any collateral from :rvt:r. vVhite for the loan of these notes Y A. $5,000.00 _policy of the Pacific Mutual Life Insurance Company.
Q. How do you kno·w this Y A. Because I had the policy in
my possession and it was duly assigned to 1\Ir. 1\iarcuse.
Q. What did this policy cover1 A. 1\:Ir. Marcuse's liability
on his notes and the Bedford Timber & Land Corporation.
Q. How do you know this? A. By assurances from Mr.
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White to me, as well as assurances from J\IIr. Marcuse to me."
This understanding between your petitioner and said
White is borne out by I. J. Marcuse, officer and part owner
in said corporation, in his deposition (~L R., pages 17 and
18).
Your petitioner also corroborated this understanding and
introduced a letter from said White to him, dated September 26th, 1925, saying in part:
"Won't you please write me a letter and state very frankly
that should this policy become collectible that you will see
that Mrs. White gets the remainder of the policy after notes
you have loaned me a.re paid." (~I. R., page 21.)
And on September 27th, 1925, your ·petitioner wrote said
\Vhite in part as follows:

''I want you and 1\'Irs. Wl1ite to kno'v the policy you are
c:;arrying for my benefit is to cover indebtedness inctttr1·ed for
you. and by you aud any balance that arises over and above
those amounts will be paid to ~Irs. White after all notes I
have loa.ned to yott are paid."
There is an undated pencil memorandum in the handwriting of said White at. the foot .of this letter, as follows:
· ''After Mr. Marcuse personal notes loaned me are paid
there should be fully $2,500.00 to go to ~Irs. White.''
But your petitioner testified he never saw this memorandum
till the letter was shown him while testifying. This memorandum is not evidence at' all, and certainly not against your
p~titioner. It is hearsay and is merely a· self-serving declaration on the part of said Wh!te, and a declaration by the
assignor after the assignment of the policy. No evidence
was introduced by the complainant below,. the only witnesses
being Robert E. Winfree, I. J. Marcuse and your petitioner,
all on his behalf.
This court has repeatedly declared the rule as to selfserving declarations, and in Scott v. Moon, 143 Va. 434, it
said:
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''Among the recent statements of this court on the subject of self-serving declarations~ is that found in Flilleary
v. Hubbell, 119 Va. 123, 89 S'. E. 111, where l{elly, J., in delivering the opinion, said : ' There is no view of the case in
which the evidence of his report to the commissioner is properly admissible. It plainly falls within the prohibition
against hearsay evic;lence. The hearsay rule excludes (with
certain exceptions not material here) all extra-judicial assertions; and amqng those most obnoxious to the rule are
statements commonly known as self-serving declarations. It
would be obviously unsafe, says .Professor Jones in his Commentaries on Evidence, if parties to litigation were, without
restriction, allowed to support their claims by proving their
own statements made out of court. Such practice would be
. open not only to all the objections which exist against the
admission of hearsay in general, but also open the door to
fraud and to the fabrication of testimony. 2 Jones' Com. on
Ev., Sec. 235-a, 1 R. C. L., Sec. 5, p. 470; Singer Mfg. Co. v.
BrY.ant, 105 Va. 403, 411-12 (412), 54 S. ~· 320.'
"In Gallim~ v. Winfree, 129 Va.127, 105 S. E. 540, discussing
a similar question, Burks, J., in delivering the opinion, said:
'As a rule, the prior consistent statements of a witness ·are
not receivable to corroborate his testimony, as the repetition of a story does not render it any more trustworthy. There
are few exceptions to this rule. In 1 Green. on Ev., Sec.
469-b (16th Ed. by Wigmore), it is said.: Where the impeachment consists in a charge of bias, or interest, or corruption,
there is value in showing a prior consistent statement before
the time when the supposed bias, or int~rest, or corruption
could have existed; for it thus appears that his present testimony cannot be attributed to bias or the like. But no such
facts exist in the instant case. The contract between the
parties was made before the conversation introduced in eviden~e 'vas had, and the interest of the plaintiff was the same
at the date of the conversation as at the time of the trial.
.So that the conversation·was ilot admissible under thi's exception to the rule. It was said in the argument that after
the introduction of the letter aforesaid, the objectionable evidence. was proper to show the good intention and .good faith
of Winfree, but such good intention and good faith cannot
be shown in that way. The statement was simply self-serving.
It was Winfree's statement that he had a contract with. Gallion and Gregory 'vhich was sought to be used to prove the
existence of such a contract. It is said by 'Vigmore, in his
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edition of Greenleaf, ubi supra, 'It is sometimes said that this
sort of evidence is admissible after impeachment of any sort,
in particular after any impeachment by cross-examination,
but there is no reason for such a loose rule.' The author,
in a note to the above section, referring to the 'loose rule',
says: 'Apart from North Qarolina; it is probably not law
anywhere today.' "
·
In Ginter v. Breeden, 90 Va. 569, the court said:

'' '"' * * but all she attempts to prove are certain alleged
declarations made by Simeon J. Harnsberger to the effect,
that the contract between him and William Breeden, deceased,
had been rescinded. These declarations, even if proved by
competent witnesses, cannot be admitted as against his own
assignees. See Wilcox v. P ear'man, 9 Leigh, 146.
Simeon J.- Harnsberger is dead, and is not here to protect either l:P.s own -repute as an honest man, or the interest
imparted by him to his assignee; and it is not to be assumed
that he did a deliberate and conscious wrong to his own assignee. The declarations of a vendor of propetty, real or
personal, (nor of the assignor of a chose in action) cannot
be given in evidence against a party who had previously acquired his title by assignment from him. It would be vicious
and dangerous to permit the vendor or assignor thus to defeat the right or title ·which he had conveyed or assigned
· to another, and thereby to deprive that other of the protection
to be derived from a cross examination. Pettit v. Jennings,
2 Rob. ~eports, 676.
In Wilcox v. Pear'man, 9 Leigh. 146, Judge Tucker, delivering the unanimous opinion of the court, said: 'The ac·
knowledgment of an assignor that he had been paid his debt
is no evidence against the assignee unless it was made ante?rior to the assignment; and this is equally true whether his
acknowledgment is oral or written. Now a receipt is nothing
but a written acknowledgment, and is not evidence against
the assignee, unless it is proved to have been given anterior
to the assignment. The proof of this is upon the debtor.
It was argued that tl1e date of the receipt must be taken as
the true date until the contrary is proved. I can not think
so. If it were so, every such paper would prove itself, which
cannot be. :hforeover, the parties to it know truly when it
was given; the assignee cannot know. The parties to it must,
therefore, prove it; since otherwise, however false and fraudu-
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lent it be, it will prove itself to be true, without the possi.:.
bility of contradiction.' ''
In Brock v. Brock, 92 Va. 175, the court said:
''This court has repeatedly held that the declarations of
an. assignor, after the assignment, are inadmissible in evidence against the assignee. Barbour v. Duncanson, 77 Va.
76; Daily's Exor. v. lVarre·n & aJs., RO Va. 512; Smith v:
Beatty, 11 Gratt. 752. This~was merely hearsay evidence."
All this evidence, which is uncontradicted, shows plainly
the said policy was to be held as security for all notes your
petitioner loaned said 1Yhite.
·

Your petitioner is presumed to be sane, and it is just incredible to believe he would be so insane as to lend said vVhite
a note of the corporation, for which your petitio.ner was responsible, to be used to retire a personal note of your petitioner, secured by the policy, unless it was understood this
corporation note 'vas like,vise secured by said policy.
If all these notes, personal $2,100.00 worth, and those borrowed from the corporation by your petitioner, $4,400.00
worth, and loaned to said White by your petitioner, are secured by said policy, then your petitioner is entitled to the
entire amount recoverable under the policy, and the court
erred in holding otlu~rwise in its decree.
For these reasons and for other reasons that may be later
on sdbmitted, your petition(:lr prays that an appeal and
supersedeas may be awarded him to said final decree, and
that said final decree may be reviewed~ reversed and annulled
and a decree entered by this court, entitling your petitioner
to the entire insurance money, payable under said policy.

1.\tiiLTON E. 1.\tiARCUSE.
By His Attorneys,
ALFRED J. KIRSif and
WENDENBUR.G & HADDON.

ALFRED J. KIRSH and
WENDENBUR.G & HADDON,
Counsel for Petitioner.
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We, the undersigned attorneys at law, practicing in the
Supreme Court of Appeals of Virginia, do hereby certify
that in our opinion, and in the opinion of each of us, there is
error appearing on the face of the record of the decree of
the Circuit Court of Buckingham County, Virginia, entered
on January 20th, 1927, in the above entitled suit in equity,
which record is hereto attached and for which said decree
should be reviewed and reversed and final decree entered.

L. 0. WENDENBURG,
J. KIRSR

ALF~ED

Received April 20, 1927.

J. F. W.
Received April19, 1927.

.
'•

H. S. J.
Appeal allowed and supr;rsedeas awarded. Bond $3,500..00.

JESSE F .. WEST.
May 9, 1927.
Received May 11, 1927.

H. S. J.
In the Circuit Court of Buckingham County.
Kate E. White
VS.

Pacific Mutual Life Insurance Co., et als.
Humbly complaining showeth unto your Honor your complainant, l{ate E. White, the following case:
1. Your complainant is the widow of the late H. M. White,
deceased, who died in the County of Buckingham on October
12th, 1925, and who had resided in said County for more than
thirty years prior to his death.
2. In the year 1917 said H. 1\L White took out a policy of
insurance on his life for $5,000.00 in the Pacific Mutual Life
Insurance Company made payable to his executors, admin-
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istrators and assigns, but with the right in the insured to
chan-ge the beneficiary.
3. In 1919 said H. !JI. White wished to borrow from Milton E. MarcuE!.(i\ negotiablP note~ aggregating the sum of $2,200.00 which he did, and in order to secure the repayment
of said loan said H. ].II. White assigned to said Milton E .. ·
Marcuse the above mentioned policy of insurance by having
endorsed thereon that ''the beneficiary in this policy is hereby changed to Milton E. Marcuse, should he survive said
insured, otherwise to the .insured's executors, administrators
or assigns,'' but such change of beneficiary was made· for the
sole purpose of securing said indebtedness, and after the payment thereof it was understood and agreed between said
H. M. White and said }Iilton E. ~:[arcuse that the balance due
on said policy should it become a claim and be collected,
would be paid to your complainant. Of this understanding
and agreement said Pacific Mutual Life Insurance Company
had full and complete knowledge a:nd notice. That indebtedness of $2,200.00 still remains unpaid.
4. Subsequently said H. )\,f. \Vhite became indebted to Bedford Timber and Land Corporation, a corporation owned and
controlled by said ~Iilton E. Marcuse and his brother; in the
sum of $4,400.00, and this indebtedness still remained unpaid
at the death of said H. !JI. vVhite.
5. Said H. ~L White died on the 12th day of October, 1925,
and said policy of insurance has now become a claim and
said lVIilton E. 1Iarcuse is endeavoring to collect the entire
proceeds of the policy of insurance above mentioned and
claims the right to pay, out of the procecls thereof,
page 2 ~ first the amount due him of about $2,200.00 and
·
second the balance of the proceeds on account of the
indebtedness due the Bedford Timber and Land Corporation.
6. 1\::ate. E. White, as Administratrix of said H. M. White,.
deceased, claims that said H. M. White had no right to thus
create a trust in favor of his wife (your complainant), leav~
ing his creditors unpaid, aud even if he had such right. the
course pursued as set out above herein did not have that effeet, and hence that the proceeds of said policy after paying
the amount due ~Iilton E. 1\tiarcuse of about $2,200.00 should
he paid to her as Administratrix for the b~nefit of the creditors of H. M. White's estate.
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7. Your complainant is informed and believes that said
Pacific Mutual Life Insurance Company has paid a portion,
just how much your complainant does not know, of the proceeds of this policy to said lvfilton E. Marcuse and still holds
the balance thereof pending a determination of the person
to whom it should be properly paid.
Forasmuch as your complainant is without adequate remedy
in the premises save in a court of equity where such matters
are alone properly cognizable, she prays that said Pacific
J\IIutual Life Insurance Company, Miltori E. 1\IIarcuse and
Katt E. White, Administratrix of H. ~L White, deceased, may
be made parties defendant to this bill and required to answer
the same, but not under oath answers under oath being hereby
expressly waived; that all proper accounts may be taken
and inquiries made; that the rights of the parties in and to
the proceeds of said Life Insurance policy may be ascertained ·
and determined; that the rights of your complainant thereto
may be protected and enforced, and the proceeds of said inRurance policy may be brought into Court and distributed under the orders of this court in this cau.se and your complainant prays for all such other, further and general relief as
the nature o~ her case may require and to equity may seem
m~t

·

And she 'vill ever pray, c&.

A. B. DICKINSON,
p. q•.
page 3 } Virginia:
In the Circuit Court of the County of Buckingham.

THE ANSWER OF KATE E. WHITE, ADl\iX. OF
H. M. WHITE.
]{ate E. White
vs.
.
Pacific Mutual Life Insurance Co., et als.
The answer of Kate E. White, Admx. of the late H. M.
White, to a bill qf complaint exhibited against her and others
in the Circuit Court of the county of Buckingham, or to so
much of said bill as she is advised it is material for her to
answer, answering, says:
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This respondent would respectfully shows unto the Court
that on the ......... day of ·............. , 1925, she duly
qualified as Administratrix of the said H. l\L White, deceased, as will more fully appear from a certified copy of
.said qualification herewith :filed ·and prayed to be taken and
considered as a part of this answer.
1. That it is true, as alleged in said bill, that she is the
widow of the late H. M. White; who died in the County of
Buckingham on October 12, 1925, and who had resided in
said County for more than thirty years.
2. That it is true, as· this respondent verily believes, that
the said H. M. White 'took out a policy of insurance on his
life for the sum of $5,000..00 in the Pacific Mutual Life Insurance Company, made payable to his executors, adminis-trators and assigns, with the right in the insured to change
the beneficiary.
3. That this respondent admits that in or about the year
1919, the said H. M. White wished to borrow from Milton E ..
Marcuse negotiable notes aggregating the sum of $2,200.00,
and that said sum was so borrowed, and that in order to

secure the payment of said loan the said H. M. White assigned to the said Milton E. Marcuse the above named policy
of insurance by having endorsed thereon that ''the beneficiary
in this policy is hereby changed to Milton E. l\1:arcuse, should
he survive said. insured, otherwise to the insured's executors,
administrators or assigns.", but it is the understanding of
this respondent that such assignment was solely for the purpose of securing the indebtedness named and no other, and
that after the payment thereof the further understanding
was, between the said H. M. White and Milton E. Marcuse,
that the balance due on said policy should become a claim
and be collected by the estate, and not that it should
.
page 4 r be paid over to the complainant, Kate E. White.
And this respondent would further state unto the
Court that she is informed and believes that the Pacific 1\-futual Life Insurance Company had full and complete knowledge that the bala1ice of the said policy, to-wit, the sum of
about ·$2,800.00, should he turned over to the estate of the said
H. J\tf. White, and that this respondent as Administratrix of
said estate, is ·entitled to have the same turned o·ver to her.
4. That this respondent has no doubt that it is true that
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subsequently H. 1\.L White became indebted to the Bedford
Timber and Land Corporation, a corporation owned and controlled by the said Milton E. Marcuse and his brother, in
the sum of $4,400.00, and that this indebtedness still remained
unpaid at the death of the said H. M. White, but that this
respondent denies that the said lVlilton E. lVIarcuse or his·
brother, by virtue of said assignment, had any interest in
the balance due by the Pacific Mutual Life Insurance Company, after the payment of the indebtedness of the $2,200.00,
which constituted the original loan to the said H. M. White,
and that in this respect the Bedford Timber and Land Corporation stands in no better position than any ot~er creditor.

5. That it is true, as alleged in said bill, that H. M. White
died on the 12th day of October., 1925, and the said policy .of
insurance has no'v become due, and that this respondent is
informed that the said Milton E. 1\tlarcuse is endeavoring
to collect the entire proceeds of the policy above ·named,
claiming the right to pay out of the proceeds, first, the amount
due him ·of about $2,200.00, and second, the balance of the'
proceeds on acco'b.nt of the indebtedness to the Bedford Timber and Land Company. But this respondent is advised, and
here asserts, that said balance of the proceeds, after paying the indebtedness due to the said Milton E. 1\tlarcuse, does
not belong to the Bedford Timber and· Land Company, but
should be paid over to this respondent as Administratrix of
the said H. 1\.L White .
. 6. That it is true, as alleged in paragraph 6 of said bill,
that this respondent, as Administratrix of H: lVL White,
claims that H. 1\.L White had no right to create a trust in fa- ·
vor of his wife, leaving his creditors unpaid, and that even
if he had such a right the course pursued as set
page 5 ~ out in said bill did not have that effect, and that
hence the proceeds of said policy after paying the
amount due J\!Iilton 1:!1. lVlarcuse of about $2,200.00, should be
paid to her as Administratrix for the benefit of H. M. White's
estate, and that where a beneficiary is changed in a policy
of insurance a definite and prescribed method of making such
change is required, which the said H. :1\'l. White did not comply
with.
.
.

7. That it is true, as this respondent is inf9rmed and believes, that the Pacific Mutual Life Insurance Company has
paid a portion of the proceeds of the policy to J.\.filton E.
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}.rlarcuse, but how much this respondent does not know, and
~till holds the balance thereof pending a determination of
the person to whom it should be properly paid.
And having fully answered this respondent prays that she
may be hence dismissed with her reasonable costs in this
behalf expended.
·
I{. E. WHITE, ADMIX.

K. E. WHITE,
Administratrix of H.

~L

White.

By Counsel.
ROBT. I(. BROCK ..
page 6. ~ Virginia :
In the Circuit Court of the County of Buckingham.

ANSWER OF ~IILTON E. MARCUSE.
K. E. White

v.
Pacific Mutual Life Insurance Co., et als.
The answer of 1\filton E. }.farcuse to a bill of complaint
exhibited against him, et als., in the Circuit Court of the
county of Buckingham, or as to so much of the bill as he
is advised it is material for him to answer, answers and
says:
1. That it is true, as alleged in the said bill, that Kate E.
White is the widow of H. M. White, deceased, who died in the
County of Buckingham on October 12th, 1925, and has resided
in the said County for more than thirty years.
\

2. That it is true, as this defendant verily believes, that
the said I-I. ~I. ""\Vhite took out a policy of insurance on his -life
for the sum of $5,000.00 in the Pacific ~Iutual Life Insurance
Company in the year 11>17, payable to his eexcutors, administrators and assigns with the right in the assured to change
the beneficiary.
3. The defendant, IDlton E. 1\!Iarcuse, denies the allegations in paragraph three of the Bill in so far as the said
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K. E. White ~leges that the said policy in question in 1919
was assigned to lvlilton E. 1\llarcuse only for the purpose of
securing a $2,200.00 loan. The said Milton E. Marcuse alleges that the assignment of this policy was made· for the
purpose of protecting the said lYiilton E. Marcuse for any
money or notes then owing the said Mil ton E. Marcuse by
li. M. White for money or notes lent by the said lVIilton E.
Marcuse to H. M. White or any other future moneys or notes
which will be lent by lviilton E. Marcuse or through his in·fluence to the said H. lvl. White. It was always the distinct
understanding between Mr. H. lVL White and 1Yir. Milton E.
Marcuse in regard to any notes of whatever kind lent to the
said H. lVI. White after the date of the said assignpage 7 ~ ment that the said future notes were secured by
the said policy. The amount of notes lent H. M.
White by Milton E. lviarcuse and outstanding at the date of
Mr. White's death were in a sum considerable in excess of
the proceeds of the policy held by Milton E. 1viarcuse. The
said Milton E. Marcuse further states that under the law
that this was a valid assignment and irrespective of the
notes or the amount of same outstanding which were lent to
H.lvL White, that he is entitled to the full value of the policy.
The said Milton E. Marcuse denies that the assignment of
the policy in question was made only for the purpose of securing the sum of $2,200.00 which was then owing to 1viilton
E. Marcuse by the said H. ~1:. White. The said lviil ton E.
J\'larcuse further alleges that the notes of the Bedford Timber &. Land Corporation which was lent H. ~L "\Vhite was
loaned the said H. ~L White at the request and for the accommodation or the said If. l\L White, and the s~id :Milton
E. 1vlarcuse stood responsible for the payment of these notes
to· the said Bedford Timber & Land Corporation, of which
corporation th esaid Milton E. 1\-farcuse was part owner and
an officer of same.
4. It is true that at the time of the death of H. M. White,
there were outstanding $4,400.00 worth of notes of the Bedford Timber & Land Corporation, which said notes. were
loaned the said H. M. White as accommodation by l\iilton
E. ~iarcuse and the said Milton E. lVIarcuse, by virtue of his
understanding 'vith the Bedford Timber & Land Corporation, agreed to save them harmless by virtue of the fact that
· their notes were lent the said II. ~1:. White. The complainant in this case, K. E. White, alleged that this indebtedness
of $4,400.00 was due the Bedford .Timber & Land Corpora-

28

In the Supreme Court of Appeals of Virginia.

tion while the said Milton E. Marcuse, by virt11e of his guar-·
anty to the said corporation, respectfully submits that the
amount is due him. And the said Milton E. Marcuse further
states that it is immaterial as to whom_ this $4,400.00 is due
as it was the distinct understanding between himself and
H. l'I. White that this policy of insurance in question was
to cover these notes, and further that the said ~HI
page 8 ~ ton E. Marcuse, as assignee of the policy,,is entitled
to collect the full value of same as provided by
law.
5. The said ~filton E. ~iarcuse admits that the said H. 1\L
White died ou the 12th day of October, 1925, and further
states that he is endeavoring to collect the entire proceeds
of this policy to cover notes .lent by him to H. 1.\L White,
which said notes are in excess of the amount of the policy
and all of which notes were to be paid out of the proceeds
of the policy in the event of the death of H. M. White.

6. The said ¥ilton E. 1.\:farcuse respectfully submits that
he is not interested in paragraph six of the bill filed by the
said K. E. White, for the reason that in accordance with the
various agreements with the said H. M. White and the law
appertaining to assignments of insurance policies that there
are no proceeds from the policy to be returned to either K .
.E. White or toT{. E. White, as Administratrix for the benefit
9f the creditors of H. M. 'Vhite 's estate..
7. That Raid ::Milton E. Marcuse admits that he has received to date the sum of $3,959.75 from the Pacific Mutual
Life Insurance Company and alleges that a balance of $1,018.86 still remains unpaid, which said balance the said ~Iii
ton E. J.\,farcuse respectfully submits is his property and
should be paid to him, and having fully answered, this reRpondent prays that he may have decreed him the sum of
$1,018.86, the balance unpaid on the aforesaid policy, and
that he may hence dismissed with his reasonable costs in
this ~ehalf expended.
M. E. MARCUSE,
By Counsel.

.ALFRED J. l{IRSH,
Atty. for M. E. lVIarcusc.

-----~-------

·--

-

---

--~--------

\
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The depositions of Robert E. Winfrew, I. J;
Marcuse and Milton E. Marcuse, taken before me;
Alice Ingram, a Notary Public, for the City of Richmond;
in the State of Virginia, pursuant to notice given, at the
office of Alfred J. Kirsh, Attorne-y at law, 402 1\IIutual Building, Richmond, Virginia, on the 13th day of September, 1926;
to be read as evidence on behalf of the defendant in a certain suit in equity depending in the Circuit Court of Buck:.
ingham County, in the State of Virginia, wherein 1{. E~
White is the plaintiff and Pacific Mutual Life Insurance Com:.
pany and Milton E. Marcuse are defendants.
Present: A. B. Dickinson, Attorney for the Plaintiff; AI:.
fred J. l{irsh, Attorney for the def·eudant, Milton E. Marcuse.
ROBERT E. WINFREE,
a witness of lawful age, after being first duly sworn, deposes
and saith as follows: ·
By Mr. l{irsh :
.
.
.
1. S'tate your name, age, residen·ce and occupation~
:A. Robert E. vVinfree, ag~ 45, residence, Richmond, V1r.:.
ginia; occupation, auditor of the Bedford Pulp & Paper Com.:
pa.ny, Incorporated, and affiliated compani~s.
2. How long have you been employed by the Bedford Pulp
& Paper Company Y
~- Ten year.s.
.
.
.
. .
.
3. Are you also auditor for the Bedford Timber and Land
Corporation?
A. I a·m.
.·
_ ..
.
4. State whether Mr. Milton E. Marcuse, 'vho is President
of the Bedford Pulp & Paper Company, Inc., and Mr. I. J~
Marcuse, who is Vice-President of the Bedford Pulp & Paper
Company, Inc., are officers .of the Bedford Timber & Land
. Corporation?
-page 10 ~ A. They are.
.
.
.5. Were you acquainted with the transactioi1s
bAtween Mr. Milton E. 1\iarcuse and Mr. I-I. M. White in refer.:
enr.e to the loan by !vir. Marcuse to Mr. White of certajn notes
~ade by himself and the Bedford Timber & Land Corporation?
A. Yes.
.
. _
6. !.t. Mr.. Whtie's dea.th wllat accommodation notes, if
any, did he have the use of which were ~ade by 1\Ir. ~Iilton

I
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E. lYiarcuse and the Bedford Timber & Land Corporation 1

A. $2,100.00 of }Ir. ~Iilton E. Marcuse's individual notes
and $4,400.00 of the Bedford Timber & Land Corporation
notes.
7. Do you know how lv[r. White orignally got possession
of these notes?
.A. .As a matter of accommodation to him he 'vould ask Mr ..
~filton E. }Iarcuse to give him a note which he would agree
to make a curtail on at maturity, the notes originally being
given in various amounts from $500.00 to $2,500.00 and the
curtains as the notes became due 'vould sometimes be $50.00
and so~etimes $100.00, the renewals being for the difference
between the original note and the curtail.
8. Please state from your own knowledge how these transactions began?
.
A. As stated previously, ~fr. White would request the loan
of accommodation notes to finance some business project of
his own or otherwise, according to the statements made either
to Mr. Marcuse directly or to me or Mr. Marcuse in my presence. I make my answer in this wise because in every instance if :rvrr. White had the transaction directly with 1\fr.
Niarcuse, Mr. 1\tiarcuse or Mr. White 'vould apprise me so
that I might have a memorandum as I handle all of the business of this character for :Wir. -~Iarcuse.

page 11

~

By Mr. Dickinson: This answer is objected to
so far as it undertakes to relate or to give the
substance of any communication made by l\1r. ~Iarcuse to
the witness.
9. State whether or not 1\fr. Marcuse first lent his own
notes and then thereafter lent additional notes of the Bedford Timber & Land Corporation or did he lend the Bedford Timber & Land Corporation notes to 1\fr. White prior
to lending him his own notes?
A. Mr. ]rfarcuse made the loan of his own notes prior to
lending the notes of Bedford Timber & Land Corporation.
10. Do you know from your own knowledge why it was that
1\Ir. l\Iarcuse lent Mr. White for accommodation the notes of
Bedford Timber & Land Corporation 1
A. I do. 1\Ir. White stated to me on more than one occasion that the banks 'vhich discounted his paper preferred
to have on some occasions different paper from what he had
been carrying with them and for this reason, accommodation
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notes of the Bedford Timber & Laud Corporation were given
in lieu of the individual notes of ~ir. 1\'Iarcuse.
11. Do you lmo'v whether 1\tir. Marcuse was personally re·
~ponsible to the Bedford Timber & Land Corporation for the
use of these notes~
Objection by J\1:r. Dickinson: rrhis question is objected to
unless the agreement to that effect was in writing and such
writing is introduced as a part of the evidence in this case.
A. Yes.
12. In the latter part of September, 1925, shortly before

Mr. White's death, he made an application on the $5,000.00
policy whiclt was held by Mr. Milton E. :Niarcuse in the Pacific Mutual Life Insurance Company for a loan of a little
over $1,000.00. Did you have any conversation
page 12 } with ~Ir. White in reference to making the application for this loan?
Objection by ~1:r. Dickinson: This question is objected to
so far as it purports to state facts rather than to ask the
witness for facts.
A. I did.
13. Do you kno'v 'vhether or not an application for a loan
of $i-,085.00 on the policy held by 1\fr. 1\'Iarcuse was madet
A. It was.
14. Did 1\'Ir. vVbite hold a conference with you at the time
of making the application for the loan 1
A. About the time.
16. Please state the conversation'
A. It was 1\~Ir. "\Vhite 's desire, according to his statement,
to me, to make the loan against this policy in order that he
might use the proceeds of the loan to discharge a portion
·of· the indebtedness of the Bedford Timber & Land Corporation notes.
16. In other words, this loan was to be applied on one of
the notes of. the Bedford Timber & Land Corporation which
'vas lent him?
I

Objebtion by Mr. Dickinson: This question is objected to
and insisted upon that counsel cannot make a statement of
facts and then ask the witness whether or not that is so. The
witmess must testify to the facts, if any he knows.
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.A:. That was my understanding with Mr. White.
17. State whether or not Mr. Milton E. Marcuse had any
collateral from 1\tir. White for the loan of these notes?
. A~ $5,000.00 policy of the Pacific Mutual Life Insurance
Company.
·
18. How do you know this¥
A. Because I had the policy in my p·ossession and it was
duly assigned to J\1:r. 1\1:areuse.
~9. What did this policy covert
page 13 ~ A. Mr. l\1:arcuse 's liab.ility on his notes and the
Bedford Timber & Land Corporation~
20. How do you know this 1
..
.
A. By assurances from 1\tlr~ White to me, as well as as..:
surances from Mr. Marcuse to me.
·
. 21. How much money, if any, hns heen paid Mr. Marcuse
~y the Life Insurance Company on the $5,000.00 policy on the
life of lYir. White t
.A. $3,959. 75.
.
.
22. What is the balance now due on this policy?
A. $1,018.86, the difference between this figure and first
payment being represented in the ca1~culation made by the
Company on account of interest and premium.
CROSS EXAMINATION;

By Mr. A. B. :pickinson:
23. Mr. Winfree, how many notes did Mr. Marcuse per.:
sonally lend Mr. "\Vhite for his ~ccommodation 1
.
A. During the ten years of my knowledge of transactions
there must have been at least fifty (50) notes given by Mr.·
Marcuse to Mr. Whtie.
24. You mean this to include all renewals¥
A. Yes.
.
.
25. Do you know how many separate and independent notes
there were not including renewals 1
A. I should say about fifteen (15) during that time .
. 26. Were: you connected with the Bedford Pulp & Paper
Qompany, Inc., or have you any knowle"dge of ~he transactions when Mr. Marcuse first begun to lend Mr. White the
notes?
A. I was not connected with the company when the trans..:
actions first begun.
.
.
.
. 27. The nQtes given .by .Mr. J\tiarcuse and Otltstanding at
the time of Mr. White's death you have stated, agg1;egated

K. E. White v. Pacific

~Iutual

Life Ins. Co.

33

$2,100.00, what were the amounts of each note t
A. One of $400.00, one of $800.00 and one of
$900.00.
.
28. When did the Bedford Timber & Land Corporation

page 14}

commence business Y
A. In the fall of 1922.
.
29. I understood you to say that the collateral that was
turned over to 1\{r. Marcuse consisted of a $5,000.00 Life
insurance policy in the Pacific ~Iutual Life Insurance Company?
A. Yes.
30. I understood you to say further that there was a loan
made on that policy late in S'eptember, 1925 Y
A. A loan was applied for but it was not consummated
31. So that at the time of 1Ir. White's death this loan had
not been consummated1
A. That's true.
32. You said you had this policy in your possession f
A. Yes.
33. From whom did you get it7
A. Mr. Marcuse.
34. You were not present when ~Ir. W11ite turned the
policy over to 1\Ir. Marcuse Y
A. I may or may not have been, I was present at four out
of five conferences between Mr. White and Mr. ~iarcuse in
the discussion of their financial arrangements and at the
time the policy was delivered to me I may have been in the
office and taken it from 1\{r. Marcuse's hands in 1vir. ""\Vhite's
presence. I am not sure of that because there were do many
conferences that it would be hard to place any distinct. one
as to what absolutely happened on any one occasion.
35. So you have no independent recollection at all of 'vhat
JVIr. White said to !fr. 1\1arcuse at th~ time of the delivery
by J\.fr. White of this policy of ~Ir. l\{arcuse?
page 15 ~ A. I have this recollection, that 1vir. l\farcuse
-gave me the policy to keep for him a.nd 1vfr. White
stated to me the same day, possibly not in the conference,
that this policy was collateral for his indebtedness.
36. To Mr. Marcuse Y
A. Yes.
37.. That did not include any indebtedness of !ir. White's
to the Bedford Timber & Land Corporation?
A. I assume that it did because my understanding was
that Mr. Marcuse in these transactions was liable for the notes
of the Corporation which he loaned to Mr. White.
·
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38. Was there any ·writing evidencing any' liability on the
part of 1\fr. J\Hlton E. J\{arcuse personally to the Bedford
Timber & Land Corporatioil on account of any of Mr. White's
transactions with it?
A. Yes.
39. Will you please produce it and file it as a part of your
depositions f
·
A. I will have to get it out of my files.
By 1\fr. Kirsh:
40. Did Mr. White, prior to his death, ever have a conversation with you in reference to the policy of $5,000.00
which was held by Mr. 1\'Iarcuse f
A. Yes, sir.
41. When was this?
A. The latter part of September, 1925.
42. State the conversation?
A. 1\{r. White came to me and 13a.id that he wanted to make
a loan on the policy for its loan value and use the money to
pay off some of the indebtedness of the Bedford Timber &
Land Corpo~ation notes. It was understood that the proceeds of the loan would be applied to a note of $1,page 16 ~ 400.00 which 'vould fall due on the 16th of October
and the remainder of the note, after deducting
this policy loan, would be paid by him in personal check provided we 'vould give him a new note for .$1,350.00. This new
note was executed and was payable on December 14th.
43. Was this new note ever delivered to Mr. White 1
A. The new note was delivered to Mr. White and used by
him.

44. Do you recall when this policy was transferred to

~Ir ..

~farcuse?

A. I do not.
By 1vlr. Dickinson:
45. You all held sev(lral policies of insurance which have
been delivered to you by l\1:r. White, did you notY
A. The Bedford Pulp & Paper Company did.
46. Ho'v much have you all collected on those policies Y
A. $15,541.40.

By 1\{r. Kirsh:
47. I hand you herewith a copy of a letter dated October
9th, 1925, marked Exhibit "REW" No. 1 to 1vir. White..
Please state whether or not you wrote him that letter?
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A. I did. I misunderstood Mr. Dickinson in regard to a
written guarantee by :Nir. I\{arcuse ~to the Bedford Timber
& Land Corporation of any note loaned by that corporation
to I\1r. White. There was no such written agreement on JYir.
Marcuse 's part so far 11s I kno,v, but I was repeatedly assured verbally by Mr. Marcuse that he was responsible to
the Bedford Timber & Land Corporation for the notes which
the corporation loaned J\IIr. White.
Further this deponent saith not.
Signature waived.
MR. I. J. MARCUSE,
a witness of lawful age, after being first duly sworn, deposes
and saith as follows:
·
page 17 ~ By ~{r. Kirsh:
1. State your name, residence and occupation 7
A. I. J. l{irsh, Richmond, Virginia, Vice-President of the
Bedford Pulp & Paper Company.
2. Are you an officer in the Bedford Timber & Land Corporation1
~· Yes, I am president.
3. Were you acquainted with 1\tir. H. M. White of Dillwyn,
Va.1
·
A. I was.
4. Do you kno'v of any indebtedness due by Mr. White on
notes made by 1\tlr. :J\II. E. l\iarcuse and the Bedford Timber
& Land Corporation 7
A. Yes.
·
5. Did you ever have any conversation with Mr. White in
reference to these notes?
A. On each occasion that 1\ir. White needed any advance
or anything was said about the condition of his account, Mr.
V\TJ1ite assured me by making this statement that "if I live,
you know that all I owe you will be paid, and if I die or anything should liappen to me, you will be fully protected by the
insurance policies that J\IIr. 1\L E. Marcuse and the Company
have got on my life''.
6. Did Mr. M. E. ~farcuse have any security from 1\ir.
White7
A. As 've always understood it, everything that Milton
did for Mr. White 'vas in connection with his wood operations for the Company.
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7. Do I understand you to mean that this was advances
·
made to Mr. White, to help him in the wood business?
.A. We sometimes had to help him personally to relieve him
of worries that were driving him crazy.
8. Do you know whether or not Mr. Marcuse
page 18 ~ had a $5,000.00 life insurance policy on the life of
!ir. ·WhiteY
A. I do. .
.
9. Did you ever speak to Mr. White in reference to what
this policy was to cover~
A. Yes, ~Ir. White very definitely said on more than on~
occasion that that policy, together with the other policies,
held by our Company, protected us on his indebtedness t~
us and the Bedford Timber & Land Corporation.

By Mr. Dickinson:
10. When was this statement first made to you, as far as
you can recall Y
A. It was almost immediately,. I would say, after my actual
connection with the company.
11. When was that?
A. About six years ago.·
12. Can you find out the exact date or approximately the
exact date?
·
. A. It was made so after during Mr. White's life time that
I couldn't recall the date.
13. I mean your actual connection with the company?
A. May 1st, 1919.

By Mr. Kirsh:
14. Did I understand you to say that J'vfr. White repeatedly,
up to the time of his death, made these statements to you 1
A. He did. In my last interview with him before his death,
when there was a question of some additional finances, he
seemed very much worried about his business affairs.
Further this deponent saith not.
Signature. waived.
pa-ge 19 ~

MR. M. E. MARCUS'E,
a witness of lawful age, after first being duly
sworn, deposes and saith as follows:

By Mr. Kirsh:
1. State your name, residence and occupation Y
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A. M. E. Marcuse, Richmond, Virginia, President Bedford
Pulp & Paper Company and president Bedford Timber &
Land Corporation.
_
2. State whether or not Mr. H. M. White was indebted to
you personally in any amount at the time of his death 7
A. Mr. White owed me directly $2,100.00 as evidenced by
these three notes 'vhich I have in my hand and for the amount
of money. that was advanced by the Bedford Timber & Land
Corporation, amounting to $4,400.00.
3. Did you hold any security personally from ~Ir. vVhite,
and if so, what?
A. Mr. vVhite delivered to me a policy of $5,000.00 of Pacific Mutual Life Insurance Company, Los Angeles, California, which I turned over to 1\tlr. Robert E. Winfree, to be
filed with the other insurance policies that the Bedford Pulp
& Paper Company held, considering all for the security of
the same indebtedness. This policy of $5,000.00 from the
Pacific Mutual Life Insurance Company was brought to me
by ~Ir. H. M. White after one of the transactions of a loan
of a note and I went '"ith him from my office into :.M:r. Winfree's office and in the presence of H. ~I. \iVhite I handed the·
$5,000.00 insurance policy to Mr. Winfree to be placed in the
~P.curity box of our safe.
4. State how it was that you lent l\{r. \Vhite your notes
and the notes of th~ Bedford Timber & Land Corporation 1
A. I tried to keep ~ir. White's indebtedness of the Company 'vithin the limits of the Company's transacpage 20} tions, and the contracts of ~ir. White with the Bedford Pulp & Paper Company. He needed additional funds to handle other transactions, such as his tire
business, etc., and being in a jam, he asked me to lend him my
personal notes which he discounted with his bank. I did so
from time to time and at one time he came to me and he
said that one of the banks that was handling his notes, I am
not sure whether. it was the Peoples Bank of Lynchburg or
the Bank of Orange, Virginia, did not like to renew the same
paper continuousl_y and would I not give him our Company's
note to replace mine at the maturity of the Company's note;
he could then use my note again. Not wishing to confuse the
Hccount as before stated, I told my brother of ~Ir. White's
desire and of my anxiety to assist him, and in Mr. Winfree's
presence· I told him that the insurance policy for $5,000.00
wl1ich was deposited in our safe as security for these accommodation loans would apply to any amounts advanced in
this manner by the Bedford Timber & Land Corporation.
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I am very sure I wrote him a letter at the same time, and in
~Ir. Winfree's presence, covering this transaction. I further- ·
more wish to state that the entire conversation relating to
these accommodations matters took place in the presence of
lfr. White, my brother, Mr. Winfree, Allen Ramsey, deceased.
and myself.
5. I hand yon herewith a leter marked ''ME~£ Exhibit
#1", under date of September 26th, 1925, from ~Ir. H. M.
"'\Vhite. Please state whether or not you received this letter?·
A. Yes.
6. Please read this letter.
H. M. WHITE

DEALER IN
LUMBERJ TIES, BARK:, SUMAC, PULP AND CORD
WOOD

·WE ARE DEALERS IN GENERAL MERCHANDISE.
DILLWYN, VA. September 26, 1925
1fr. M. E. Marcuse, Pres.
.
Bedford Pulp & Paper Co. Inc.
page 21 ~ Big Island, V a.
Dear ~fr. Ma.rcuse :
I have received from Bob the Insurance Policy, and the
Joan value on it is $1,085.00. This I am going to apply for,
hut the policy has to go to California and back and I do not
know when it will get here. Wont you please write me a letter and state very frankly that should this policy become collectable that yon will see that Mrs. White gets the remainder
of the policy after notes yon have loaned ·me are paid. ·
'l'hings are in bad shape just at present, and I certainly
wish it were possible to allow me to go to shipping pine wood
again. I am not at all well and can't help· from being despondent when things go against me like they have been going
ugainst me most of this year.
Yours very truly~
(Signed) H. M. WHITE.
HMW:MEB.
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7. I hand you herewith a letter dated September 27th,
1925, marked "Exhibit #2" from yourself to Mr. H. M..
White. The letter reads as follows~
'
BEDFORD PULP. & PAPER CO. IncorporateCL
J\tiiLTON E. MARCUSE, President
Isaac J. Marcuse, V. Prest. Richmond, Va.
Alexr. J. Marcuse, Treasurer
Moses M. Marcuse, Secretary.

BIG ISLAND, Va.
S'ept. 27th, 1925..

C. W. Baker, Superintendent
Mr. H. M. White
Dillwyn, Virginia.
Dear Mr. White:
I have yours of the 26th and am sorry that you seen to be
"RO depressed in spirits. Of course, I am from the experience
through which I have just passed.
_ page 22} I. want you and Mrs. White to know that the
policy you are carrying for my· benefit is to cover
indebtedness incurred for you and by you and any h~lan-ce
that arises over and above those amounts will be paid to
Mrs. White after all notes I have loaned to you are paid.
Of course, I would have done that anyway without any
suggestion on your part. I trust, however, that day of col·
_]ection on the policy wi}l ·be long deferred.
With very kind regards, I remain,
Sincerely yours,

(Signed) MILTON E. MARCUSE, llPve"ide&
(In Pencil:)
After Mr. Marcuse personal notes loaned me are paid there
should be fully $2500. to go to Mrs. White.
MEM-d.
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Did ·you send this letter Y
A. This is my letter with the exception that the P. S. written in the ·pencil at the bottom which seems to be in the handwriting of 1\ir. H. l\L White.
8. Was this P. S. ever shown you.prior th(l{J~ today?
A. N'ever.
9. This letter has reference to all notes that you have
loaned to lVIr. White. Please specify what notes were loaned
Mr. White¥
Objection by 1\fr. Dickinson: This question is objected to
because the paper has been introduced in evidence and speaks
for itself, its construction is a matter for the Court, the facts
in regard to what notes were outstanding and advanced by
Mr. ~Iarcuse and the Bedford Timber & Land Corporation
has been already -given in the evidence, so it's incompetent
for iliis witness tq undertake to construe the paper so as to
say what notes are embraced and covered in and
page 23 ~ covel'ed by.
A. I ref erred to the notes loaned to him personally by me
and those of Bedford Timber & Land Corporation given as
accommodation.

.By Mr. Dickinson:
10. ;Mr. Marcuse, you al\ claim, at the time of 1\fr. White's
death; that there was due to the Bedford Pulp & Paper Company, the Bedford Timber & Land Corporation and yourself, the aggregate sum of $58,197.73.
A. Yes, as shown by the statement filed as "Exhibit :MEM

#4".

Further this deponent sa.ith not.
Signature waived.
State of Virginia,
City of Richmond, to-wit:
I, Alice Ingram, a Notary Public for the City aforesaid,
in the State of Virginia, do hereby certify that the aforesaid depositions of Robert E. Winfree, I. J. lVIarcuse, and
Milton E. Marcuse, were duly taken, sworn to and subscribed
before me at Richmond, Virginia, September 13th, 1926, for
the purpose in the caption hereto mentioned.
·
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·My commission expires on the 25th day of August, 1.929-..

Given under my hand this 13th day of September, 1~26.
.ALICE INGRAM,
Notary Publi~.
Stenographic Fee to Miss Ruth G. Fisher, 402 Mutual
Bldg., Richmond, V a., 9.00.
Notary Puolic Fee to Miss Alice Ingram, 406 Mutual Bldg.,
Richmond, Va.
page 24 }
REW. #L
Oct. 9, 1925 .
Mr. H. M. White,
. Dillwyn, Va.
Dear Mr. White:Mr. Kirsh brought back the papers this morning relative
to Pacific Mutual Loan, which we are forwarding ~Ir. Milton
for immediate attention.
""\Ve understand that the loan on this policy will be $1,235.00,
provided there are no deductions to be made for interest on
premiums, which may be due.
. Mr. Kirsh furthermore tells us this $1,235.00 is to be applied against $1,400.00 note due on Oct. 16th, and which we
gave you renewal against for $1,350.00 on Sept. 14th, thinkjug of course that you would handle this renewal to apply
the proceeds against the retirement of the $1,400.00 item.
There is a difference therefor of $165.00 between proceeds
of policy loan, and the note, which we understand you are
going to send additional check for.
We want to call your attention further. to the fact that there
is also $400.00 due the same day for which 've have given a
renewal on Sept. 14th, of $350.00. Please do not fail to send
us check for $400.00, so thi.s won't be complicated in any
wise.
It occurs to us inasmuch as $1,400.00 note is going to be
paid out in the matter outlined above, that you would have
no use for $1,350.00 note and therefore we suggest that you
return this note to us so we can get it out of our records and
. reduce the liability on our part.
Yours very truly,
BEDFORD PULP & PAPER CO. INC.
REW-GFC.
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page 25 ~

MEM #4.

Richmond,

Va.

1¥! .•..•....•..••••.•...•..•....

In Account with
BEDFORD PULP. & PAPER CO., Inc.
Mills : Big Island, V a.
Colemans, Va.
B T & JJ CO

3900.
450
400

H
15,097.73
open ajc
3,900.00 400 B T & L
37,100.
notes

2,100.00

M.E.

58,197.73

14,Q'97.73
4,300.00
37,100.00
2,100.00
58,197.73

STIPULATION.
page 26 ~ In the Circuit Court of Buckingham County.
Kate E. White
vs.
Pacific Mutual Life Insurance Co., et als.
It is stipulated by and between Kate E. White, H. M.
White's Administrator, and M. E. Marcuse, each by their
respective counsel, that the attached photostatic copy of Pacific Mutual Life Insurance Company's policy No. 321,129 is
a true copy of said policy on the life of H. M. White and is
the policy the proceeds of which are involved in this cause,
and that said copy shall be used, treated and considered as
evidence duly taken, proven and filed in this cause, and said
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policy was assigned to M. E. ~Iarcuse about May 1st, 1919,
in accordance with the memorandum endorsed on said policy.
~I.

E. MARCUSE,

By ALFRED J. l{:IRSH, His Atty.
KATE E. WHITE,

By A. B. DICKINSON, Atty.
Organized 1868
THE PACIFIC MUTUAL LIFE INSURANCE COM...
P ANY OF CALIFORNIA.
Capital Fully Paid $1,000,000.00

No. 321129

Amount $5000.

IN CONSIDERATION of the application for this Policy,
a copy of which is attached hereto and made a part hereof,
and of the payment of Three Hundred Sixteen Dollars and
fifty cents, constituting payment of the premium for the
period terminating on the Eleventh day of July,
page 27 } Nineteen hundred and eighteen, and in further
consideration of a like payment on said last mentioned date, and thereafter on the Eleventh day of July in
each and every year during the continuance of this policy,
until the death of the insured;
PROJ\IIISES TO PAY, at the Home office of the Company
in the City of Los Angeles, on receipt of said Home office of
due proof of the death of Hamden 1\iurray White, herein
called the insured, Five Thousand Dollars, less any indebtedness hereon to the Company and any unpaid portion of the
premium fot· the then current policy year, to The Executors,
Administrators or Assigns of the Insured, or to a duly designated beneficiary, with the right of revocation.
PER~1:ANENT TOTAL DISABILITY-Should the insured become permanently totally disabled as herein after
defined, before attaining the age of sixty years and while
this policy is in full force and effect, the Company agrees to
pay to the insured annual advances on account of the amount
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payable as a death claim hereunder, all as provided on the
succeeding pages of this policy.
The first year~s insurance under this policy is term insurance.
CHANGE OF B.ENEFICIARY-The insured, if there be
no existing assignment of this policy, made as herein provided, other than an assignment to the Company as collateral
security for a policy loan, may, while this policy is in force,
designate a new beneficiary, reserving the right of revocation,
by filing written notice thereof at the Home Office of the Company, accompanied by this policy for suitable endorsement
thereon. Such change shall take effect on the enpage 28 ~ dorsement of the same on the policy by the Company and not before. If there by no beneficiary
living at the time this policy becomes a claim by death, the
proceeds hereof shall be paid to the Executors, Administrators or Assigns of the Insured.
.
The contents of the succeeding pages of this Policy and·
the benefits, conditions and values set forth therein are made
·
a part hereof.
IN WITNES'S WHEREOF THE PACIFIC MUTUAl..
LIFE INSURANCE COl\fPANY OF CALIFORNIA HAS,
by its proper officers, signed this contract at the City of
Los Angeles as of the :JTileventh day of Ju~y, 1917.
GEO. I. COCHRAN, President.
GAIL B. JOHNSON, Vice President.
Examined F. M. H.
G.

r

""r. MORGAN,

Assistant Secretary.

Annual Dividend, Whole Life, Premiums Payable during
Life.
Form 1681. 6-15
Benefits, Conditions and Values.
Referred to on the preceding page of this Policy.
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· Incontestability.
This policy and the application therefor constitute the entire contract between the partie·s hereto and shall be incontestable after one year, except for non-payment of premium
or for the violation of the conditions of the policy relating
to military or naval service in time of war.
Statements.
All statements made by the insured shall, in the absence
of fraud, be deemed representations and not warranties, and
no such statement shall avoid this policy, unless it is contained
in the written application therefor.

Age.
page 29 }

If the age of the Insured has been misstated,
the amount payable hereunder shall be such as the
premium paid would have purchased at the correct age.
Grace.
.A grace of thirty-one days shall be granted for the payment of every premium after the first, during 'vhich the insurance hereunder shall continue in force .. If death occurs
within ·said grace period, the unpaid premium or portion
thereof. for the then current policy year shall be deducted
from the amount payable hereunder.
Payment of Premium.
.All premiums on this policy are due and payable in advance at the Home Office of the Company, but may be paid
to the agents of the Company producing receipts signed
by the President, a Vice President, the Secretary or an assistant Secretary, and countersigned by such Agents. The
mode of premium payment will be changed by the CompanY
upon request from annual to semi-annual or quarter-annual,
or vice versa at the p~emium rates in use by the Company
at the date hereof, but a semi-annual or quarter annual payment shall not h~ve the effect to continue this policy in force
longer than for the six months or three months covered by
such payments, subject to the above provisions relating to
grace. If this policy becomes a claim by death, the Com- ·
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pany shall have the right to deduct .any part or parts of the
policy year's premium unpaid. If any pr~mium is not paid
'vhen due, or within the grace of thirty-one days, the only
liability of the Company under this· policy, if any, shall be
such as set forth in the paragraph marginally headed ''NonForfeiture'' and ''Automatic Non-Foi·feiture ''.
Participation:
This policy, whiie in full force and effect, shall participate
in the future surplus earnings of the participating business
of the Company. The proportion of the divisible
page 30 ~ surplus accruing on this policy shall be determined
by the Company and distributed annually, and not
otherwise. The distribution of the surplus at the end of the
first policy year shall be conditioned on the payment of the
premium then due, but the distribution at the end of the second and subsequent policy years shall not be so conditioned.
Dividends.
Dividends, at the option of the insured, shall each year on
the anniversary date of the policy be
Option 1. Paid in cash or
Option 2. Applied toward the payment of any premium
or premiums; or
Optio11 3. Applied to the purchase of paid-up non-particiating additions to the policy; or
Option 4. Left to accumulate to the credit of the policy
with compound interest, at such a rate as may be determined
from time to time by the Company, and payable at the maturity of ··the Policy, but withdrawable on demand. The
Company guarantees that the interest rate shall not be less
than three percentum per annum, and that the same shall
be compounded annually.
Cash Loans.
At any time after three full years' premiums have been
paid, and while this policy is in full force and effect the Company will advance to the insured, on the proper assignment
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Qf the policy, and on the sole security thereof, the whole or
:any part of the cash surrender value available at the end Qf
the Policy year in which application for the loan is made,
provided that from such loan interest thereon to tp.e end of
the then current policy year, together with any existing indebtedness to the Company on the policy and any unpaid
portion of the premium for the current policy year, shall first
be deducted.
Interest on the loan shall be at the rate of six
page 31 ~ per centum per annum, payable in advance of each
anniversary date of the Policy. If interest is not
paid when due, it shall be added to the principal and bear
interest at the same rate. Failure to repay the loan or to
pay interest thereon shall not avoid this policy unless· the
total indebtedness hereon to the Company shall exceed the
cash surrender value at the time of such failure, nor until
thirty-one days after notice of such fact shall have been
mailed by the Company to the last known address of the
Insured, and of the Assignee of record, if any, at the Home
Office of the Company. Unless for the purpose of paying
premiums on the Policy, the right to ~efer the granting of
loans for a period not exceeding sixty days after application
therefor is made is reserved by the Com"Q·any.
Non-Forfeiture.
·After this policy shall have been in force three full years,
the Insured may elect within three months after any default
in payment of premium, but not later, any one of the following options :
Option 1. Paid-Up Life Insurance. Have this Policy en. dorsed by the Company for a reduced amount of non participating paid-up life insurance, payable at the same time
and on the same conditions as this pglicy; or
Option 2. Cash surrender value. Surrender this policy
to the Company at its Ilome Office for its cash value; or
Option 3. Paid-Up Term insurance. liave the insurance
for the face amount of this policy, plus any outstanding dividends additions and less any indebtedness hereon to the Company, continued in force from date of default for. such term
as is hereinafter provided but without participat~on and ·
without the right to loans.
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The cash surrender value shall be equal to the· entire reserve on the face amount of this policy, and on any
page 32 ~ dividend additions thereto, (computed according
;
to the American experience mort~ity table, and
interest at the rate of three per centum per annum) les'S a
surrender charge of not .more than two per centum of the
amount insured by this Policy. Any indebtedness hereon to·
the Company shall be deducted from the cash surrendervalue.
·
The amount of the paid up Life Insurance or. the term of
the paid-up Term Insurance shall be such as the amount of
the cash surrender value reduced by the amount of any in. debtedness hereon to the Company, will purchase, applied
as a net single premium at the attained age of the Insured,.
based on the American Experience Mortality Table, and interest at the rate of three percentum per .annum.
The right to refer the granting of a cash surrender value
for a period of not exceeding sixty days after application
therefor is made is reserved by the Company.
Automatic Non-Forfeiture.
If the Insured shall not, within three months from default,
surrender this policy to the Company at the Home Office for
its cash surrender value, as provided in Option 2, or for paidup Life insurance as provided in option 1, the Insurance will
·
be automatically continued as provided in Option 3..
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TABLE OF CASH LOAN. AND NON-FORFEITURE VALUES.

Cash Loan
End Paid-up Value or
of
Life
Cash SurYear Insurance render
value

Paid-up
Term lnsurance
Years

3

$ 475

s 310

2

4

700

465

3

5

915

620

6

1125

7

End
of
Year

Paid up
Life

Insurance

Days

Cash loan
Value or
Cash Surrender
value

Paid-up
Term Insurance
Years

Days

195

12

S2220

$1680

6

270

179

13

2375

1820

6

305

4

101

14

2525

1960

6

327

775

4

335

15

2670

2100

6

337

1325

930

5

158

16

2805

2235

6

8

1520

1085

5

308

17

2930

2365

6

9

li05

1235

6

61

18

3055

2490

6-

-304-

10

1885

1385

6

152

19

3175

2620

6

272

11

2055

1535

6

220

20

3285

2740

6

232

- - - __.___

- -- 337

-326

The figures in the above _table, computed as provided in this policy, are the minimum values; al).d
are guaranteed on the assumptions that the policy has been
in force and the premiums paid in full to the end of the
years stated, and that there is no indebtedness on the Policy.
Due allowance will be made in computing values from the
above table for any quarter-annual or semi-annual premium
payments which may have been made in addition to the
premiums for the full number of years indicated. 1\.ny dividend additions to the credit of the Policy will increase the
values set out in the above table.
The cash loan value provided for in above table for the end
of policy years can be obtained during such policy years, as
set forth in the paragraph marginally headed " Cash Loans''.

page 34}

Values for later years shall be based on the American Experience Mortality Table and interest at the rate of three per
centum per annum and shall be equal to the entire reserve
on the policy according to that standard. Such values will
be furnished on request.
A. D. L. 6-15. P. 2.
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Benefits, Conditions and Values-Continued.
Restoration.

After any default in payment of premium this policy, if
not surrendered to the Company, may be restored to full
force and effect at any time 'vithin five years from the date
of such default on written application by the Insured to
the Home Office of the Company and the paymeut of })remiums to date of restoration with interest thereon at the
rate of six per centum per annum, provided the insured shall
with such application submit evidence of insurability satisfactory to the Company.
Agents.
Agents are not authorized to make, alter or discharge
Contracts.
Indebtedness.
. page 35

~

Any indebtedness to the Company on this policy
shall first be deducted from any money to be paid
or from any settlement to be made under the Policy.
Assignment.

An assignment of this policy must be made in writing. The
Company shall not be deemed to have knowledge of an assignment unless the original assignment or a duplicate thereof
, is filed at the IIome Office of the Company and its receipt
duly acknowledged. The Company will not assume responsibility for the validity of an assignment.
Military or Naval Service.
~Hlitary or naval service in time of war is not a risk assumed under this policy. If the Insured shall enter or be
engaged in military or naval service (except in time of peace}
without a written permit therefor, issued by the Company,
the only liability under this Policy shall be for tl1e net reserve held against it, calculated according to the American
Experience ~Iortality Table and interest at the rate of three
per CE'ntum per annum.
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Suicide.
If the Insured within one year from the date of this Policy
shall-commit suicide, sane or insane, the only liability under
this Policy shall be for an amount equal to the total premium
paid.
Ownership of Policy.
The benefits and options granted to the Insured by this
policy. are conditioned on the Ownership of the Policy being
vested in the Insured.
Permanent Total Disability Benefit.
Should the Insured before attaining the age of sixty years,
become permanently totally disabled, as hereinafter defined,
while this policy is in full force and effect and prior to de- .
fault in payment of premium, the Company agrees, without
further payment of premium, to pay annually to the Insured
while living, as an advance, instalments for ten years, each
of such instalments to be one-tenth of the amount
page 36 ~ otherwise payable under this policy on the death
of the Insured, the first of such advance payments
to be made immediately on acceptance by the Company of
satisfactory proofs of such disability, provided, however, as
follows:
·
(1). That the total amount of the advance payments that
may be made on account of the permanent total disability
shall be deducted from the total amount otherwise payable
under this policy on the death of the Insured, a.nd any unpaid portion of the premium for the then current policy year
shall be deducted from the amount of the first advance payment made.

(2). That in case of any and every such advance payment
this Policy must be produced at the Home Office of the Company to have the amount of payment or payments endorsed
hereon in reduction or extinguishment ·of the amount payable on the death of the Insured.
(3). That immediately after the commencement oi tl1e
permanent totai disability full particulars thereof must be
given in writing to the Com1_1any at its Home Offic_e, together.
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with the then addre~a of the Insured; and within one hundred and twenty days after the commencement of the perm.anent total disability, there must be given the Company at its
Home Office satisfactory proof of permanent total disability_;
and, after the payment of the first advances, similar proof
must be given, if required by the Company, of the continuance of the permanent total disability, prior to each· subse,quent annual advance payments.
(4). That any medical advisor of the Company shall be
allowed. to examine the person of the Insured in respect to
any alleged permanent total disability, in the manner and at
all times that such medical .£\dvisor may require.
(5). That no suit on account of· alleged permanent total
disability shall be maintainable if commenced before the expiration of six months from the date of the commencement
of the permanent total disability..
·
page 37 ~

(6). That no claim on account of permanent
total disability, or for any advance payment, shall
be valid or enforceable if there is a failure to comply with
any of the foregoing provisions.
(7). That any valid claim for such a(lvancement shall exall other options, values and benefits under this
Policy, except as to the balance, if any, of the amount payable on the death of the Insured not exhausted by· the· advance payment, or payments made by the Company under
this benefit.
tinguis~

(8). That the permanent total disability referred to above
must be permanent and total, and such that there is neither
then nor at any time thereafter any work, occupation, or profession that the Insured can ever sufficiently do or follo'v
to earn or obtain wages, compensation, or profit, and must
not result directly or indirectly, in whole or in part, from
any form of insanity, or from disease complicated with in·
sanity.
The irrevo~ahle loss of the si~ht of both eyes, or the amputation of both entire hands at or above the wrist, or the
amputation of both entire feet at or above the ankle, or the
amputation of one entire hand above the wrist and one foot
at or above tl1e ankle shall also be deemed to constitute permanent disability.

-----~

--

-----~-------
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Should the Insured, before attaining the age of sixty years,
desire to cancel this permanent total disability insurance,
the Company. will cancel such insurance and guarantee to
reduce the premium thereafter fifteen cents per annum for
each thousand Dollars of face value.
Old Age Income Benefit.
The Insured, on the anniversary date of this policy nearest
to said Insured's sixty-fifth Birthday, if this Policy is then
in full force and effect and free from indebtedness to the
Company, may surrender this Policy for a supplimentary
contract providing, without further payment of premium,
for the payment to the insured of annual instalments of ·
$110.60 each, said annual instalments to be paid as long as
the Insured shall live.
At the option of the Insured and in lieu· of annual instalments, the Company will pay to the Insured monthly instal·
ments.
The payment of the first annual or the first monthly instalment shall be made on the anniversary date
page 38 ~ of this policy nearest to the sixty-fifth birthday
of the Insured, and the payment of subsequen~
annual or monthly instalments shall be made annually or on
the first day of each mont_h thereafter respectively.
Should the insured die before receiving ten annual or one
hundred and twenty monthly instalments, the balance of t4e
ten annual or the one hundred and twenty· monthly instalments shall be commuted at the rate of three per centum per
annum and paid to the Executors, Administrators or Assigns .
of the Insured in one sum.
Any unpaid portion of the premium for the then current
policy year shall be deducted from the amount of the first
instalment or instalments paid, and the value of any dividend- additions, or any accumulations to the credit of the
Policy, shall be paid to the Insured in cash with the first
instalment.
The first ten annual instalments or the first one hundred
and twenty monthly instalments payable under the conditions of this benefit shall, unless commuted as· hereinbefore
provided, be increased by profits as determined from time
to time by the Company arising from excess interest earnings over the rate assumed in computing this benefit.
Note-To obtain the amount of the monthly instalments,·
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multiply the amount of the annual instalments shown in the
first paragraph by the decimal .0845.
Deposit Privilege.
At the time this Policy becomes a claim by death the
amount then payable under the conditions of this policy, or
any portion thereof not less than one thousand dollar·s, may
be left during the lifetime of the Beneficiary with the Company, and the Company guarantees to pay annually thereafter interest at the rate of three per centum per annum so
long as the said amount or said portion thereof remains with
the Company. Such interest payments will be increased by
profits as determined from time to time by the
page 39 ~ Company, arising from excess interest earnings
over the rate guarant~ed herein. The said amount
together with the. accrued interest thereon shall be paid at
the death of the beneficiary to the Executors, Administrators
or assigns of the Beneficiary, but. may be withdrawn
at any time. This privilege shall.be inoperative if the amount
payable under this Policy be less than one thousand dollars,
if the beneficiary be a partnership, a Company or a Corporation, or if the Insured directs that the proceeds of this
Policy shall be payable other than in one sum.
INSTALMENT BENEFIT.
The Insured, provided the Beneficiary is not a partnership, a Company or a Corporation, may change the mode of
payment of the proceeds of this Policy as a death claim from
payment in one sum to payment in instalments, and may subsequently change or revoke any instalment selection. Each
selection, change or revocation of a selection must be made
by the Insured in writing, and shall take effect on the endorsement of the same on this Policy by the Company and
not before.
Payment will be made in annual instalments as follows:
Limited Instalments. Equal annual instalments (from
tviTo to thirty) as set out in Table A; or
Continuous Instalments. Equal annual instalments for
twenty years certain and as long thereafter as the Beneficiary
may live, the amount of each instalment to be determined
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by the attained age of the Beneficiary (age at last birthday)
at the time of the death of the Insured as set out in Table
B; or
Special Plan-Limited Instalments. A first instalment of
$150 and subsequent instalments annually thereafter (nine,
fourteen, nineteen or twenty-four) as set out in Table 0.
At the option of the Insured and in lieu of annual instalments, the Company will .pay Semi-annual instalments of
·
$50.37 each quarter-annual instalments of $25.28
page 40 } each, or monthly instalments of $8.45 each for
each hundred dollars of annual instalments which
may be available under the conditions of this benefit.
The payment of the first annual, semi-annual, quarter-an•
nual, or monthly instalment shall be made immediately on
receipt of due proof of the death of the insured, and the payment of subsequent annual, semi-annual, quarter annual in·
stalments shall be made annually, semi-annually, or quarterannially thereafter respectively, and the payment of subsequent monthly instalments shall be made on the first of each
month thereafter.
Sho11ld there be no beneficiary, orginal or substituted, when
this Policy becomes a claim by death, any existing instalment
selection shall be void and of no effect; and, the proceeds of
this Policy shall be paid in one sum to the Executors, Administrators, or Assigns of the Insured. Should the Beneficiary,
.A. D.-L., 6-15. P. 3.

original or substituted, survive the insured but die before
receiving all of the instalments certain, the balance of the
instalments certain shall be commuted at the rate of three
per centum per annum and paid in one sum to the Executors,
Administrators, or Assigns or such Beneficiary.
It is specifically agreed that the Company will not commute any of the instalments payable hereunder after the
death of the Insured, except as hereinbefore provided unless
the previous written assent of the insured has been filed at
the Home Office of the Company and its receipt duly acknowledged. Any instalment or instalments payable under this
benefit shall be unassignable.
If more than one beneficiary has been designated to share
in the proceeds of this policy as a deatl1 benefit, the conditions of the policy as to the apportionment· of such death
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benefit and as to survivorship shall apply to the payment of·
a "Limited Instalments" or "Special Plan-Limited Instalments'' selection. A. "Continuous Instalments" selection
· cannot be made if more than one beneficiary is designated under the Policy, and payments thereunder shall be
page 41 ~ conditioned on evidence satisfactory to the Company being furnished as to the age of the Beneciary at the time of the death of the Insured.
This benefit shall be inoperative if instalments otherwise
available shall be less than $40.0~ anuu.ally, $25.00 semi-annually, $15.00 quarter-annually or $5.00 monthly. This provision, however, shall not be construed to prevent apportionment between· two or more beneficiaries of instalments for
not less than the minumum prescribed, or to prohibit the
continuance of payments to a surviving beneficiary or beneficiaries when the share. due a deceased beneficiary under
such an apportionment has been commuted under the terms
of this benefit.
When any instalment selection shall become operative, this
policy, if required by the Company, shall be surrendered and
a supplementary contract shall be issued providing for the
payment of such instalment selection.
All ''Limited Instalments'', ''Special plan-Limited Instalments", and "Continuous Instalments" during the first
twenty years, payable under the conditions of this benefit,
shall, unless commuted, as hereinbefore provided, be increased
by profits as determined from time to time by the Co~pany·
arising from- excess interest earnings over the rate assumed
in computing the instalment benefits.
The tables below are based on a policy the proceeds of which
are- one thousan.d dollars and will apply pro r'ata to this
Policy.
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TABLE B.
Continuous instalments {20 certain and
for life thereafter).

TABLE A.
Limited Instalments
(Certain).
Number'
of
Instalments

Amount of
each annual
Instalment

Ago of
Beneficiary at
death of insured

Amount of
ench annual
instalment

Ago of
Beneficiary at
death of insured

Amount of
each annual
instalment

2
3

$507.39
343.23
261.19
211.99
179.22
155.83
138.31
124.69
113.82
104.93
97.04
91.29
85.95
81.33
77.29
73.74
70.59
67.78
65.26
62.98
60.92
59.04
57.33
55.76
54.31
52.98
51.74
50.60
49.53

10 and under
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
..
34
35
36
37
38
39
40

$39.52
39.70
39.88
40.08
40.28
40.49
40.71
40.94
41.18
41.42
41.68
41.95
42.24
42.53
42.84
43.16
43.49

.{1
42
43

$50.54
51.17
51.80
52.45
53.12
53.80
54.49
55.19
55.89
56.60
57.29
57.98
58.66
59.32
59.96
60.58
61.16
61.72
62.23
62.71
63.15
63.54
63.89
64.20
64.45
64.67
64.85
64.98
65.09
65.16

4
5
6
7

8
page 42~ 9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

43.8~

44.20
44.58
44.98
45.39
45.82
46.27
46.73
47.22
47.73
48.25
48.79
49.36
49.94

44

~

45
46
47
48
49
50
·51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
and over

TABLE C.
Special Plan-Limited Instalments. {Certain first instalment $150.)
Number of Instalments after the first-------------------------------1
9
114
Amount of each instalment after the first--------------------------- $109.17 $75.25

19
SS9.34

I

24

~o: 10

EXPLANATION OF TABLES.
Table A. If payment is made in 20 annual instalments, the
amount of each instalment will be $65.26 for each $1000. of
insurance.
Table B. If at the death of the Insured the beneficiary is
30 years of age (at last birthday), the amount of each annual
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instalment will be $44.98 for each $1000. of insurance, and will
be payable during the entire lifetime of the Beneficiary, but
if the Beneficiary should die before 20 instalments have been
paid, the remainder of the 20 instalments will he commuted
and paid in one sum to the Executors, Administrators or
Assigns of the Beneficiary.
Table C.· If payment is made in 10 annual instalments, the
amount of the first will be $150.00 and the amount of each
subsequent instalment (19) will be $59.34 for each
$1000. of insurance.
Note-To obtain the amount of semi annual, quarter-annual or monthly instalments, multiply the amount of the annual instalment shown in the table by the decimal
page 43 ~ .5037 for Semi-annual payments, .2528 for quarterannual paymentR, or .OR4n for monthly payments ..
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No. 321J2g

The Pacific Mutual Life Insurance Company
Of California
Name Hamden Murray White
Age 56
Amount $5000
Annual Premium $316.al)
Semi-Annual $164.50
Quarter Annual $83.75
Date July 11, 1917

NOTICE: It is unnecessary for the insured or
the Beneficiary to employ the services of any per..
11on, firm or corporation in collecting the insurance
under this policy, or in receiving any of its benefits.
Time and expense will be saved by writing direct
to the Home Office, or to the General Agency whcrtJ
premium payments have been made.
Annual Dividend. Whole Life. Premium.
Garland & Martin
State Managers
Farmville, Virginia..
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1. lly Full name is lla.mden Murray Whito.
Town
County
State
Street and Number
2. a. My residence ~s
Dilhvyn,
Buckingham,
Va.
b. ?tfy Business address
do
do
do
c. Send Prem'ium notices to------------------------------Address.
Insert Residllnco or business
Town
County State Duy Month Year
Correct ago at
3. Place and dam
Nearest Birthday
of Birth
Fauquier
Va.
13
Nov.
1861
56
4. Ocoupation and Exact duties: Occupation and Duties in Full
How long
Note: Is it not sufficient to state
EQgaged
(for example) "Merchant,"
"Mechanic," "Salesman," or A. (Present) Lumber Dealer.
"Clerk."
The particular
branch of busmcss of trade is
to be specified and full par- B. (Former).
ticulars given.
'I'. I do not contemplate any change, temporary or
permanent, in my occupation otcept
No Exceptions.
6. I desire: A Whole life policy
On the Annual Dicidend plan.
insert: Whole J.ife, Payment
Insert Non-participating or
life, Year Endowment or
Annual dividont.
other plan desired.
?. I desire to pay premiums
.A:nnually
Insert: Annually, Semi-Annually or Quarter Annually,
~. a. I desire the death Benefit paid to tho following beneficiary: Estate.
Insert full name of Beneficiary and relationship to applicant.
~. b. Date of Birth of Beneficiary.
Day
Month
Year
or in the event of prior death of said beneficiary to my Executors, Administrators or Assigns.
Insert if continuous monthly income policy.
·
0. I have been insured in this Company under the following policies.--------------------------------·
Company Amount
Plan of
Year Taken
Insurance
out
l.O. I am now insured in tho following life inMutual Life
0000.
Whole Life
One month
surance Companies, Associations or
& 5 years
orders, the amount and the year when
Northwestern GOOO
Torm
9 •
insurance wns taken out.
Atlantic lifo. 3000
Wholoterm
10
U. a. No Company, Association, or order to which I have over applied for life Insurance has refused
on tho plan asked for or postponed me except: No Exception.
b. I havo no othor application now pending or waiting; decision in any Company, Association or
order, except-B. U.
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I hereby apply to the Pacific Mutual Life Insurance Company of California for five thousand
Dollars Insurance on my life.
Accident Insurance $ .......... per week and Full Health
Insurance $ ........ per week.
page 45

~

I hereby declare that all of the foregoing state..
ments and the answers that I shall make to .the
Company's }fedical Examiner in continuation of this appli·
cation are made by me to obtain said Insurance and are
complete, true and correct, and I understand that each of
such statements and answers is material to the risk and that
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the Company believing them to be true will- rely and act
on them. It is understood· and agreed (1) That if the entire
amount of the first annual, S'emi-annual, or quarter-annual
premium as selected by me under the statement marginally
numbered "7", on the Insurance herein applied for, is not
paid in cash at the time of making this application, there
shall be no liability on the part of the said Coinpany under
this application, unless nor until a Policy shall be issued
and delivered to me and the entire amount of such first
premium thereon actuaUy paid during my life time and while
I am in good health; and (2) That if the entire amount of
such first premium is paid in cash to the Commany's Agent
at the time of making this application, the insurance (subject to the provisimis of the said Company's regular form
of Policy for the plan applied for) shall be effective from
the date of my medical examination therefor and such a
policy shall be issued and delivered to me or my legal repres·entative provided the ·Company in its judgment shall be
satisfied as to my insurability on the plan applied for, on
the date of such medical examination; And (3) that if said
Company shall not be satisfied, the entire amount of the
premium paid, without interest, shall be returned.
H. M. WHITE.
Applicant's own signature in full.
Dated at Richmond, Va.
This 26th day of June 1917.
Signed in the presents of

GARLAND & MARTIN,
Selling Agents.
page 46
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Name and address of ........ ·................ .
two intimate friends ........................... .

To the Agent,-Before forwarding this application, see
that every statement is complete and every signature properly attached and witnessed. See that ''Age at nearest
Birthday" corresponds with date and year of birth. Question 4-A and B 1\iUST be answered in every case before application will be acted upon.

88260
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STATEMENT TO BE SIGNED BY APPLICANT FOR
THE CASH PAID TO THE AGENT.
I HEREBY DECLARE that I have paid to ...........• ,
the Agent of The Pacific Mutual Life Insurance Company of
.California. . . . . . . . . . . . . . . . . . Dollars in cash and that I hold
his receipt for same, written on the receipt form detached
from, and corresponding in date and number with this application.
Date ................ 191 ... .
QUESTIONS TO BE ASKED BY THE MEDICAL
EXAJ.\IIINER.
In continuation of aud forming a. part of my application
for insurance in the Pacific Mutual Life Insurance Company
of California. Examination must be made only in the presence of and by regularly medical Examiner. Answers must
by distinct, explicit and in the hand writing of the medical
Examiner. Any changes or erasures must be Initialed by
him. Do not use ditto marks.
12. A. Where have you !iesided during the summer and
winter of the last ten years. Dillwyn.
B. Have you ever changed place of residence to benefit
your health.

C. Do you contemplate changing your residence or traveling outside of the ................. of the United States of
America, or is there any probability .that you will do either~
(If so give full details.) No.
13. A. How much of each of the following beverages do
you use per day? A. Spirituous: None. Malt: None. Vinous
None.

B. Have you at any time used them to excess?
full particulars.) ·B. No.
page 47
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(Give

C. Havf\ you ever taken any treatment for
Liquor habit? (If so When and where.) C. No

D. If a total abstainer, how long have you been so?
All my life.

D.
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E . .Are you now or do you intend to become engaged in
the manufacture or sale of wines, spirits .or malt liquor T
E. No.·
14. .A. Have you ever used or do you use habitually or
otherwise- Opium or and of its preparations No. Chloral Y
No. Or any other narcoticf No.

B. Have you ever taken any treatment for the Drug Habit?
If so when and where Y No.
15. Have you had Small Pox or Varioloid Y No.

16. Have yon been successfully vaccinated 1 Yes.
17.

H~ve

you ever applied for a pensionf No.

18. Has your weight in the past year increased f No. or
diminished? No. How much 0.
19. Has either parent, or any uncle, aunt, brother, or sister had Consumption, Scrofula, Cancer, ln&anity, Epilepsy,
G:_out, or Rheumatism Y No.
20. Arc you at pres~nt or hfve you been in the last five
years exposed to any infectious or Contagious disease 1 No ..
21. Has any insurance or Assessment Company or fraternal Society ever refused you Insurance ; or limited or
post-poned your application¥ Full particulars. No.

22. Have you ever applied for insurance without getting
the Policy; or have you any other application no'v pending?
J>articulars. No.
23. Have you now or have you ever had any of the following complaints, symptoms or diseases. Answer each
question explicitly. Do not use ditto marks. Give particulars under head of ''Remarks''.
·
Asthma or Shortness of breath
Apoplexy
Cough or any form of Lung Disease
Bladder or Kidney Disease

Answer..
No.
No.
No.

-

-----

~---------------,
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Cancer, Tumor or open sore
page 48 } Co.lic due to Gravel or Gall Stones
·Chronic Diarrhoa
Disease of Stomach or Bowels
Disease or Palputation of the heart
Disease of the Ljver or Spleen
:I
Difficulty with eyesight or hearing
Difficulty of Frequent Urination
Discharge from the ear
·
Disease of the Spine
Epelepsy, Fainting Spells or Convulsions
Fistula or any disease of the. Rectum
Headache-frequent or persistent..
.Jaundice or Liver Complaint
La Grippe
Malarial or other fever
]\fental Derangement or any nervous disease.
Neuralgia-Persistent
Rheuma.tism
Spitting or raising of Blood
:Sunstroke
Sldn Disease, Scrofula or enlarged glands
:Syphillis
Varicose Veins

6l

No..

No..
No..

No.

No.
No.
No.
No.
No.
No.
No.
No.

No.
No.
No.
No.
No.
No.
No.
No..
No.

No.

No..
·No.

24. A. When did you last consult a physician or Surgeon?
Apr. 1st, 1916. Tilness, Sore Throat; Date, Apr. 1st, 1916;
Duration. One Week; Results, Perfect recovery.
B. Give particulars of any injury or illness or attendance
of Physician or any other practitioner during the last seven
years. 0.
25. The Examiner must see that the answers to the fol~
lowing questions are free from ambiguity and that diseases
are distinguished from mere symptoms. (The terms ''Childbirth" "Debility, "Old age", "Exhaustion", "Exposure",
"Result of Accident", "Word out", ''Over Works", "Drop ..
By", "Fever'', and especially ''Don't Know" will not be
:accepted by the Company without explanation..
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If Living
Age. State of healt.lJ,
If not good, gi\ro. details
Father
Mother
Brothers::
Number .tiving.

Age
at D\lath
83
6&

Causo
of Death
Old Age
LaGrippe

5n

Smoking:
Cigarettes

or Virginia.

If Dl!ad
Date or
Death
Apl., 1904
Nov... 1000.

Ho.w long
Sick
Sudden
Week

D'etaif.s;"

Sudcfen

O•
0·
0:

().

0.

(())

Number Dead
(0)

Sisters:
Number Living;

U>
Number Dead
(0)

Father's Father
Father's Mother
Mother's Father
Mother's Mother

page· 49 ~
1917.

June-, 1910.

0

0

0

0

85
·80
Don't Know
Do~'t Know

Don't !{now·
Dan't Know

Don't Know

(),

0

0

o·

0
0

().

().

0

o.
0
0

Dated at Dillwyn, Va., this 28th day of June,
HAlVIDEN MURRAY WHITE
Applicant-'s own signature in fulL

Signed in the presence of

J. H. MITCHALL,
J\!Iedical Examiner.
page 50 } Virginia:
In the Circuit .Court of the County of Buckingham.
Kate E. White

vs.
Pacific Mutual Life Insurance Company, et als.
DECREE, IN VACATION, JANUARY 20, 1927.
This day this cause came on by consent of all parties by
counsel to be heard, in vacation, on the 15th day of November, 1926, on the bill, on the answer of Kate E. White, Administratrix of H. M. White, on tl~e answer of Milton E.
Marcuse, filed this day by leave of Court, and on the depositions of witnesses, and was argued by counsel.
On consideration whereof and the Court being of opinion
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that the policy of $5,000.00 on the life of H. M. White, in the
Pacific Mutual Life Insurance· Company, was assigned to
Milton .E. Marcuse as collateral security for the personal indebtedness of the saia White to the said Marcuse amounting
to $2,100.00, and that the said Marcuse is entitled to that
amount out of the proceeds, but that such assignment was
only as collateral security for such personal indebtedness
and he has no right to hold the proceeds of said policy for
any other purpose, or to any other extent, and doth so decide,
adjudge, order and decree.
And the court is further of opinion that the correspondence
between Milton E. Marcuse and H. M. White creates an express trust as claimed in the bill and would constitute a
valid equitable assignment of the property in question, if
such a proceeding were not in contravention of the statutes
against fraudulent and voluntary transfers. But the Court
is further of the opinion that such transfer was voluntary
and void as to existing creditors under the statute, and doth
so ·decide, adjudge, order and decree.
And the court doth further.adjudge, order and decree that
the balance of the proceeds of said insurance policy is an
asset of the estate of H. !L White, deceased, and doth adjudge, order and decree that 1vlilton E. Marcuse do pay l{ate
M. White, Administratrix, or to Watkins and Brock, her attorneys, the sum of $2,878.61 in the hands of the
page 51 ~ said Milton E. Marcuse in excess of the $2,100.00
to which he is entitled, and that the Pacific ~Iu
tual Life Insurance Company do pay the balance of the proceeds of the said policy to Kate E. White, Administratrix of
H. ~L White, or to 'Vatkins and Brock, her attorneys.
And the Court doth adjudge, order and·decree that Kate
E. White, Administratrix of H. M. White, do recover her
costs in this behalf expended.
Enter.

ROBT. F. HUTCHESON.
To the Clerk of the Circuit Court of the County of Buckingham.
page 52 ~ Virginia :
In the Circuit Court of Buckingham County, Virginia.
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IN VA CATION FEB. 11TH, 1927.
Kate E. "\Vhite
vs.
Pacific 1\iutual Life Insurance Company and Others •
. This day, came the defendant, Milton E. Marcuse, and
moved the Court. to so modify· the decree entered herein on
the 20th day of January, 1927, as to now permit him to exe·
cute a suspending bond suspending the operation of the decree for ninety (90) days from the date of the entry thereof
in order that he may apply to the S'upreme Court of Appeals
of Virginia for an appeal from and S'ltpersedeas to said decree.
_ On consideration whereof, and it appearing to the Court
that said ~Iilton E. ~Iarcuse did not know of the entry of said
decree until the 9th day of February, 1927, it is ordered that
the execution of said decree be suspended for a period of
ninety (90) days from the date of the entry thereof, provided
said Milton E. 1\{arcuse, or someone for him, shall within ten
(10) days from this date enter into bond before the Clerk of
this court with security to be approved by said Clerk in a
penalty of Two Hundred ($200.00) Dollars, payable and conditioned as the law directs in case of such suspending bonds ..
Enter.
ROBT. F. HUTCHESON.
To the Clerk of the Circuit Court of Buckingham Co.
page 57 ~
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I, W. J. Hubard, Clerk of the Circuit Court of
Buckingham County, do certify that the foregoing
is a true transcript of the record in the case of l{ate E.
vVhite vs. Pacific Mutual Life Insurance Co. and others, pendtug in said Court; and I further certify that it appears from
said record that the n·otice of application for this transcript
was duly given .
. Given under my hand this 26th day of February, 1927.
W. J. fiUBARD, Clerk.
A Copy-Teste:
H. STEWART JONES, C. C.
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