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Record No. 2360
FULLER MOORE. Appellant
vs.

E. C. SMITH, and wife, MARY A. SMITH. and
J.P. RUMLEY. Appellees.

PETITION
To the Honorable Justices of the Supreme Court of Appeals of
Virginia:

Your appellant, Fuller Moore, respectfully represents
unto your Honors that he is aggrieved by final judgment of the
Circuit Court of Washington County, Virginia, entered by it
on the xst day of July, 1940, in a suit in Chancery instituted
: by the Appellant against the Appellees.
A transcript of the record in said proceedings accompanies
this petition and is made a part thereof.

2'

Supreme Court of Appears of Virginia
STATEMENT OF FACTS

*On or about April 4, 193 7, James B. Moore died
in Sullivan County, Tennessee, leaving considerablepersonal and real property irt that State. Fuller Moore, a nephew of the deceased, was left a life estate in the real property and
received all personal property outright. Fuller Moore qualified as administrator April 13, 1937, in Sullivan County,.
Tennessee.
2*

Among the personal effects of James B. Moore was found
a note for $300.00 due Moore fto111 E. C. Smith and Mary
A. Smith. his wife. Smith is a resident and citizen of Washington County, Virginia, living about a mile distant from
James B. Moore's place on the Virginia-Tennessee line. Fuller Moore, soon after the death of James B. Moore, called upon
Smith for payment of the note, taking with him his attorney.
Smith promised to pay the note when he sold his tobacco~
(Moore's Deposition, Tr. page 3 7.)
Later in the fall of 1 93 7;· Moore accompanied by his attorney called on Smith again for payment, at which time Smith
said he had not gotten his tobacco off yet. Moore and his attorneys then called upon Smith in the early part of 1938 after
Smith had sold his tobacco. At that time Smith told them that
he had not done so well with the tobacco but would give them
$i;o.oo for the note and cancel the debt.
A short time thereafter Smith told Moore's attorney, Lyle Burrow, that it wouldn't do him any good to take judgment against him because hehad fixed his property so that the judgment wouldn't be any
good against him.
*On May 17. r 939, judgment was taken on the note
in the Magistrate's Court in Bristol, Tennessee. Smith
appeared at the hearing and defended the action on the
merits. Judgment was entered for $300.00, plus interest,
costs and attorney's fee. Soon thereafter or abo·ut the same
time it came to the knowledge of Moore and his attorneys that
Smith had conveyed his farm of thirty acres to J. P. Rumley,
in fee simple for $250.00 on February 14, 1938. The debt
not having been paid, on December 16, 1939, a debt warrant
was issued by a magistrate in Washington County, returnable
to the Trial Justice's Court of Washington County, Virginia.
against Smith on the same claim, and judgment entered on De3*
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cember 23, 1939, for $399.10 and $2.50 costs. Execution
issued on this judgment the 29th day of January, 1940, and
the return made the 3rd day of February, 1940, "no property
found".
The present suit was instituted February 28, 1940.
COURT PROCEEDINGS
The following proceedings were had in the Circuit Court
cf Washington County:
A demurrer and answer was interposed to the bill. This
demurrer and answer is found at page 28 of the Transcript.
The demurrer was overruled. (Order on page 33.) An amendmet to the bill was allowed by the Court. The amendment is
found on page 123. All of the proof was then taken on the
b:11 and answer by agreement of counsel. The cause was
submitted during the regular June Term and on July 1, 1940.
an order was entered dismissing the cause. This or4*
der *is fourid on page 127 of the Transcript. The
Complainant· filed a petfrion for re-hearing July 5,
r 940. The defendant filed a demurrer to said petition. The
order t1pholding the demurrer is found on page 138 of the
Transcript.
ASSIGNMENTS OF ERROR
(A) The Court erred in holding that the judgment of
the Trial Justice's Court for Washington County dated December 23, 1939, is void.
(B)
The Court erred in holding that there was not sufficient evidence of the debt to maintain the action under section
5 1 86 of the Virginia Code.

(C) The Court erred in not holding that the conveyance from E. C. Smith and Mary A. Smith to J. P. Rumley
was fraudulent and voluntary as to this debt.
ARGUMENT
The assignments of error will now be discussed m the
order just set out.

4
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(A) The Court erred in holding that the judgment rendered in the Trial Justice's Court for Washington County was
void.
The judgment is regular on its face showing that process
issued,on the 16th day of December, 1939, and was returnable
on December 23, 1939, more than five days after it was issued.
(J. T. Hagy's deposition, Tr. pp. 90, 9 I, 92.)
5*
*Execution issued on the judgment the 29th day of
January, 1940. (Exhibit ·'A'' Lyle Burrow, Tr. page
120.)

The defendant does not contend that he had no notice at
all of the proceedings in the Trial Justice's Court. He does
not attack the return of Hale Goodman, Deputy Sheriff, or attack the judgment itself for any other irregularity. He says
that Goodman did summon him, but that the copy of the summons designated the 26th day of December rather than the
23rd day and offers for proof the copy he alleges was left by
the sheriff, and says he appeared for trial on the 26th of December. Then the defendant stops with his proof by saying
that he just went on back home. He knew that there was an
action instituted against him and what the complainant was
claiming. He had seven days to appeal from the Trial Justice's decision and twenty-seven days to ask for a new trial.
In adidtion he had other remedies at law even after the thirty
days' time was up within which to ask for a new trial. Yet theTrial Court says in his opinion that he things the judgment is
void because the defendant
"never had an opportunity to defend the action be-·
cause he was not served with a true copy of the sum-·
mons.''
The Court in the case of the American Railway Express
Company v. Royster Guano Company. 141 Va. 602, quoting
from Black on Judgments, section 263, says:
"That defects or irregularities in the process, or in the
manner of its service, are not sufficient to render the
judgment void, unless the flaw or omission is so serious
as to make the process equivalent to no process at ·all ..
or the service entirely nugatory, in which case the
judgment fails for want of jurisdiction. It follows
6*
that a judgment of a court of general jurisdiction cannot be attacked collaterally when there has been some
service of notice, although such service of notice may·
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be materially defective."
The judgment being regular on its face was not subject
to collateral attack.

"A collateral attack is an attempt to impeach a judgment or decree in a proceeding not instituted for the express purpose of annulling, correcting or modifying
such judgment or decree." Eagle Insurance Company
v. tleller 149 Va. 82 140 S. E. 3 14; Lough v. Taylor
97 W. Va., 180- 182, 124 S. E. 585.
The general rule laid down by our Supreme Court relative to collateral attack is handed down in John v. Merritt 125
Va. 162, 99 S. E. 785. and 34 C. J. 5 11.
"A judgment rendered by a court having jurisdiction of
the parties and subject matter, unless reversed or annulled in some proper proceeding, is not open to contradict'on or impeachment in its respect to validity, verity. or binding effect, by parties or privies, in any collateral action or proceeding. except for fraud, in its
procurement. Even if the judgment is voidable, that is.
so irregular or defective that it would be set aside or annulled on the proper direct application for that purpose, it is well settled as a general rule that it is not subject to collateral impeJchmcnt so long as it stands unreversed and in force."
The defendant does not allege or prove any fraudulent action on the part of the complainant: nor does he allege or prove
that he had any meritorious defense to the action in the Trial
Justice's Court. Counsel for defendant by innuendo attempts
to make it appear that some advantage. was taken of the defendant by suing him in Tennessee. He objected
*7
strenuously to the introduction of any *evidence of the
judgment obtained in Tennessee when offered by the
complainant, yet he proves by Smith himself that he was properly served with process in Bristol, Tennessee, and appeared and
pefended the action. (Smith's dcposttion, Tr. pages 95-96.)
Counsel for defendant cross examined attorney Lyle Burdow about the judgment in Tennessee. If there was anything
wrong in suing Smith in Tennessee counsel for complainant
fails to recogize it. James B. Moore, deceased, was a resident
of Tennessee, and held a note representing money owed to him

6
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by Smith and his wife. Smith lives but a ~hort distance from
where James B. Moore resided, just across the Virginia-Tennessee line. Smith receives his mail on Route No. 3, Bristol.
Tennessee. and apparently does his shopping in Bristol, Tennessee. When James B. Moore died. Fuller Moore, a resident of
Tennessee and the- object of James B. Moore's bounty. qualified as his administrator in Tennessee and found this note~
which he himself inhertited under the terms of James B.
Moore· s deed of gift. Why was Bristol. Tennessee, not themost logical and practical place for him to sue Smith and hiswife on the note. If there was any fraud practiced there. therecord in this suit was wide open for the defendant to show it
because complainant opened the record himself.
The defendant does not allege or prove any fraud, or collusion on the part of the complainant and the Justice of thePeace issuing the warrant or the Deputy Sheriff who served it,
or any fraud on the part of the Trial Justice of Washington
County who entered the judgment.

*In the case of Caskie v. Durham 15 2 Va. 345, thecourt quotes at length from the case of Preston v. Kendrick 94 Va. 762. 27 S. E. 588, 64 Arn. St. Rep. 777. at page8*

349:

"One line of cases hold that a party who had been injured by a judgment rendered in his absence may haverelief in equity if he can succeed in showing that he was
not summoned, and did not hear of the proceedings in
time to make defense or to obtain a new trial, and that
he has a meritorious defense." Freem. on Judgm., sec·tion 495.
"Another class of cases hold that a court of equity cannot grant relief in such a case unless the false return of
the service was procured or induced by the plaintiff, or
he can in some way be connected with the deception:
thus likening the case to those cases in which the defendant has been prevented from setting up his defense by
the trickery or fraud of his adversary. The rule of this
latter class of cases is perhaps the better doctrine. The.
risk of opening a judgment or decree on an allegation
which. like that of the failure to serve process, or the
want of notice, depends upon the uncertain testimony of
witnesses, is so great that the. injured party should be
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left to his remedy in the same case where relief can be
had in that case, or to his remedy against the officer who
made the false return, unless that return was in some
way procuted or induced by the plaintiff, or he is in
some way responsible for the defendant's want of notice
of the suit or of the proceedings therein. In Goolsby v.
St. John, 25 Gratt 146-156, where it did not affirmatively appear from the return that summons had been
served in the manner prescribed by law, Judge Moncure
said, in discussing that question, that:
'' 'If the summons had been executed in the manner prescribed by law, and that fact had appeared by the return
made thereon by the sheriff, then the judgment would
have been conclusive. even though the defendants may
not have had actual knowledge of the existence of the
action before the judgment was rendered.'
"Such judgment is sustained not because a judgment
rendered without notice is good, but because the law
will not permit any proof to weigh against that which
the policy of the law treats as absolute verity, and re.mits the party *injured to his remedy at law against
the person by whom the record was falsified.
"The presumption that the powers committed to judicial tribunals of general jurisdiction have been properly
exercised is essential to the repose and safety of society,
and inconvenience of allowing it to be met and overcome by parole evidence is greater than any benefit could
be derived from a different course. Public safety demands that when such a tribunal has pronounced judgment its adjudication on that subject shall be as conclusive on the question whether the defendant was duly
notified as on any other point essential to the determination of the cause. 1 Smiths. Lead. Cas. 11 I 9, I 127, etc."

(B)
The Court erred in holding that there was not sufficient evidence of the debt to maintain the action under Code
Section 5 186 if it could be maintained at all under that section.

The Court in its opinion said that there was som.e doubt
about the existei;ice of the debt.
James B. Moore died in April, 1937. Demand was made
upon Smith for payment of the note on several occasions and

8
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not once did Smith deny owing it up to sometime after Feb-ruary, 1938, when Smith told Lyle Burrow, Moore's attorney,
that he (Burrow) could sue him, meaning himself, if he wanted·
to that he had fixed his property so nothing could be made off
of it by getting judgment. Smith admits these things. It is
then that we hear the first about James B. Moore giving him
the debt. He is then sued in Bristol, Tennessee, and judgment rendered against him for $3 94. 3 9 and $4. 75 costs. The·
validity of this judgment was opened up by both counsel for
complainant and defendant in this proceeding on diro* rect and *cross examination. and the most that Mr.
Smith would say was that James Moore gave him thedebt. He was tnen sued in the Trial Justice's Court for·
Washington County, Virginia, for $394.39 plus $4.75 costs
and $2.c;o costs on that proceeding. When he appeared and
was told that judgment was entered against him on the 23rd
day of December, · he says he just went on home because he·
did not owe it. When this suit was instituted. counsel for
complainant was not apprised of all the details of the former
proceedings but after getting into the case, the original bill was
amended to show that the Tennessee and Virginia judgment
was based upon a note belonging to James B. Moore and that
Fuller Moore, the complainant, was the beneficiary of the entire personal estate of James B. Moore, thereby opening up therecord again to the defendant to make any defense to the action
that he might have had to the note in April. 193 7, when JamesMoore died. (Fuller Moore deposition, Tr. pages 80-81.) Yet
all Mr. Smith says is that he does not owe it. Counsel for defendant says in o_ne of his ob,ections on page 92 that the judgment of the Trial''Justice of Washington County does not correspond to the summons introduced by Smith. If there iS"
such a mistake it is in counsel's addition.
Equity looks at the substance and not to form, and whether you treat the debt asserted as evidenced by note, by theTennessee judgment or by the Virginia judgment, it is oneand the same debt, and the real question for the court to decide under section 5 1 86 of the Code is whether the defendant
Smith in his own language mean what he said when
11 * *he told Lyle Burrow:
· "If you want to sue you can sue. I have fixed up
my property so you can't get anything." I said, "what
do you mean?" He said, "Well. I have conveyed my
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farm and I've got it fixed where I can· stay there as
long as I live, but you can't make anything off of it."'
(Deposition Lyle Burrow, Tr. page 84.)
( C)
The Court erred in not holding the co_nveyance
from Smith and wife to J. P. Rumley as fraudulent and voluntary as to this debt.

"While fraud must be clearly proved by him who alleges it, it is not necessary that it be expressly shown,
it rarely can be. The participants are not apt to discuss it, but actions speak louder than words and the
transaction itself often furnishes proof of the fraud that
is entirely satisfactory."
Hickman Executors v. Trout 83 Va. 478.
Crowder v. Crowder 125 Va. 80, 99 S. E. 746.
Todd v. Sykes 97 Va. 143, 33 S. E. 517.
In Hickman v. Trout the court has given quite a full
enumeration of the usual badges of fraud, namely, gross inadequacy of price; no security taken for the purchase money: unusual length of credit; threats and pendency of suits; concealment of the transaction: grantor remaining in posesssion as
before the conveyance; absence of itemized accounts; and no
vouchers; contradictions in the statements of the gr-antor and
grantee; and conveyance of all the grantor's property.

It is the contention of the complainant that the deed and
contract exhibited in this case are fraudulent on
their face taken * together with the contradictory
statements of the grantor and grantee: the failure to
keep accurate records as to the payments made for the purchase
price, the concealment of the contract and the keeping in the
possession of the grantor of the real and personal property conveyed, and the inadequacy of the purchase price all go to make
up fraud sufficient to vitiate the entire transaction. The deed
purports to, and is, an absolute conveyance in fee simple of a
thirty acre farm with a ten room house and outbuildings for
$250.00 cash. The bill of sale for the personal property which
contains the entire agreement as to the life estate in the farm
was executed some time after the date that the deed was executed and put on record. (Rumley deposition, Tr. pages 70-71.)
I2*

The deed was executed and recorded immediately on the
14th day of February, 193 8. The contract remained a secret
between Rumley and Smith until this su~t was instituted.

Supreme Court of Appeals of Virginia
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In Lukin v. Aird 6 Wall. U. S. 78, 18 L. Ed. 750, the
Court says:
"The law will not permit a debtor to sell his land, convey it by deed without reservation, and yet secretly reserve to himself the right to possess and occupy it for
his own benefit. Such transfer may be upon a valuable consideration, but it lac~s the element of good faith
for while it professes to be an absolute conveyance upon
its face, there is a concealed agreement between the parties to it inconsistent with its terms securing a benefit
to the grantor at the expense of those he owes. A
trust thus secretly created whether so intended or not is
a fraud on the creditors because it places beyond their
reach a valuable right, the use of possession and gives
to the debtor the beneficial enjoyment of what rightfully belongs to his creditors."
*Granting, for the moment, that J. P. Rumlev
did pay $250.00 cash for the farm and had no
knowledge whatsoever of the fraudulent intent on the
part of Smith, it was proved by competent and responsible witnesses that the farm was actually worth from $2500.00 to
$3,000.00.
See the deposition of R. L. Burnett, pages 47-48
and Earl Dishner' s deposition, page 5 3-5 4 and Fuller Moore's
deposition, page 40.

13 *

Mr. Rumley. co-defendant in the action, after discussing
the hardships inposed by the A. A. A., et cetera, reluctantly
admitted that the farm was worth $50.00 an acre.
51

The Court in Humes v. Scruggs 94 U. S.
says:

22,

24 L. Ed.

"A determination of the issue as to fraud very frequently involves an inquiry as to whether a fair or adequate consideration for the transfer was paid by the
transferee. Fraudulent intent on the part of the vendor and knowledge thereof on the part of the purchaser
are indicated by the fact that the consideration for the
conveyance was not adequate or fairly proportioned
to the value of the property. Gross inadequacy such
as shocks the moral sense establishes fraudulent intent
and lack of good faith."

Fuller Moore vs. E. C. Smith, et al.
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Now let us observe for a moment what transpired between
the litigating parties prior to this conveyance. Demand was
made upon Smith for the payment of ,the note immediately after James B. Moore died in April, I 937, by Fuller Moore and
his attorney. Smith did not deny the obligation but promised
to pay it when he sold his tobacco. He was again visited and
called upon by Moore and his attorney during the fall of 193 7
and again the first part of I 9 3 8, after Smith had sold his tobacco. Sometime after the last visit to Smith's home, Smith
called in at Burrow's office and told him that he
14 * *had conveyed his property away and that judgment
wouldn't be any good against him.
(Burrow's
deposition, Tr. page 87-88.) This latter conversation took
place after the conveyance to Rumley in February, 1938.
Smith testifies to the correctness of these demands made upon
him. (Smith's deposition, Tr. pages 104- 105-106.) Up until that time, Smith had never denied the debt. Mr. Rumley
says that he had no knowledge of the debt until after the conveyance was made to him. However, he says in his deposition
on page 69 that Smith told him at one time that Moore and
some of Moore's attorneys had been to see him and he told
him about them being there. So far as counsel for complainant can find in the record the last time any att~rney or Moore
went to see Smith at his place was in January or February.
1938, at the time Smith had sold his tobacco and Smith offered
them $50.00 to cancel the debt. It does not seem reasonable
to believe that Smith and Rumley had been discussing this
transaction for a long time. to use their own words, prior to
1938 without Rumley knowing something about these visits
and demands made on Smith for the payment of the note.
Rumley appears to know all about the debt immediately after
the deed was made and about the same time that Smith changed
his views about the debt and claims that he did not owe it and
was not going to pay it. Mr. Rumley states on page 68 of
his deposition when asked what he told Mr. Warren about
buying the land when Mr. Warren wrote the deed the following:

. 15*

"No. I didn't tell him I was. Smith talked with
him concerning it, and Smith named a price for the
land at the time I asked about buying the land. I
*told him i didn't have the money and I told him I
·didn't need the land, but he wan:eJ the contract and

12
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said he would make the money consideration of the
land reasonable. I knew that he had been wanting
to give it to somebody to look after his interests anyway and when we came to see Mr. Warren, he named
the price. I thought he would said $ 5 oo. oo or so dolalrs, but he named something less than that. I don't·
remember just what. It might have been a dollar,
I don't know, but I told him he had better make it
$250.00 because I considered it would be worth that.
I told Mr. Warren to make it $250.00, which he did,
and that is about all that I said about the deal at all
to Mr. Warren."

When Mr. Smith was asked about the agreed purchase
price between himself and Mr. Rumley, he says- in his deposition on page Io 1-2 that Mr. Rumley had tried to buy the
place from him three or four years ago, and then in response
to the question as to whether he and Mr. Rumley had agreed
on the purchase pr~ce to be paid before having Mr. Warren prepare the deed, he says:
"Yes, sir. We agreed upon the price and the contract
and evervthing before we ever said anything to Mr.
Warren."
Whereas Rumley said he didn't know whether the contract price was $ 1.00 or $500.00.
The next stage of the transaction is the actual payment
of $250.00. Rumley says he paid Smith $ 150.00 sometime
the latter part of February or the first of March, 193 8. Then
:::omc twenty days later he paid the other $100.00. (Rumley's
deposition, Tr. page 64.) He attempts to prove this by a receipt marked Exhibit "A" to his deposition. He took no receipt for the first $ 1 50.00. although he paid it in cash and
not by check and dates it about twenty days prior to the paying
of the $ 1 00.00 balance evidenced by the receipt, certainly a
loose manner of doing business for the purchase of a farm.
*Smith says on direct examination (Smith's deposition, Tr. page _98) that Rumley had said
something about buying the place if he ever took a notion
to sell it some two or three months before or probably a year.
On cross examination he says Rumley had tried to buy it three
or four years past. Smith was asked on cross examination on
I

7*
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page 1 06 of his deposition what he considered a fair cash value
of his farm and he replied:
"I didn't sell for cash, but made arrangements for me
and my wife to be took care of."
Rumley says on page 6 1 of his deposition on direct examination that he had been paying the taxes on this land since
February 14, I 93 8. On cross examination on page 1 15 he
says that the land hadn't been transferred in 1938 and the
tax ticket came out in Smith's name and he (Smith) lifted that
ticket, and he says last year's ticket came out in his (Rumley's)
name and he lifted it. Then when asked if he (Rumley) paid
it, he replied :
''He (meaning Smith) paid Bill Webb for it and took
it out of the produce. I try to make the place pay the
taxes, but I am responsible for the taxes."
Mr. Rumley has changed his mind at this point about
who paid.
Throughout the entire examination of Rumley and Smith
inconsistent statements are made relative to material matters.
The above illustrations are but a few o.f them.
Mr. Rumley mainta!nS that he is to have the excess profits
made on the Smith farm which is operated by Smith who in
turn subleases the farm to tenants. All of the witnesses testifay that Smith and his tenant raise good crops of toI 7*
bacco, corn and * wheat and has some increase in
stock, yet Mr. Rumley says that he does not know how
much any of these crops or increases net Smith after he, Smith
shares with his tenant. Rumley maintains that the contract
implies that he is to take care of Smith and his wife until they
die and then give them a decent burial. Smith is three years
younger than Rumley and Rumley says that he is going to
take care of Smith and his wife if he, Rumley, lives.
Rumley became cognizant of the existence of the debt
claimed in this suit, by his own admission. shortly after the
conveyance yet during the past two years he says that Smith
has paid him in excess $50.00. So in fact Rumley has actually paid for the farm in the amount of $200.00. He admits
that Smith paid all of the taxes out of produce to use his own
words. He has not advanced Smith a penny since it has come
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to his knowledge that Smith owed this debt.
24 Am. J. 274:
"In order to be entitled to the standing of an innocent
purchaser for value the transferee must have acted without knowledge of the transferor's fraudulent purposenot only at the time of the purchase but also at the
time of the actual payment of the consideration. Onewho has received a conveyance of the title of property
and has paid a part of the purchase mo~ey, but who
before he has paid the full amount has aquired knowledge of the vendor's fraud, is not, ordinarily, entitled
to protection as a bona fide purchaser, except to the extent of the money paid by him before receiving such
notice."
Cited as authority for this statement is 3 2 L. R. A. 63;
Burwell v. Lumsden 24 Gratt.· -443; Garland v. Reeves 4 Rand.
282, 15 Am. Dec. 736.

* Assuming for the moment that Rumley had no
knowledge whatsoever of the indebtedness of Smith,
the rule of law laid· down in Henderson v. Hunton 26 Gratt.
926 to the effect that:
If any part of the consideration is future support.
the transact~on will be invalid as to that par~ only and
the transferee is deemed to be accountable to the transferor's creditors only to the extent--that' the value of the
property exceeds·· the value of the cortsideration which
·
was paid by him."
18*

41

This· authority is further· ·supported in· 2 A. L. R. 1444:
2 3 A. L. R. 584 and Smith v. Clark 242 Mass. 1, 136 N. E.
66.
..
In the recent case of .the National Valley Bank v. Roudabush 1 70 Va. 528,· I 97 S. E. 488, the court holds that:
"Ordinarily the transfer of property in consideration of
future support is held to invalid, at any rate as to existing creditors whose rights are prejudiced by such
transfer. Thus the transaction must be held to have
been illegal where it appears that the transferor or
grantor did not retain sufficient assets to pay his debts
as where he executed a conveyance of all his property .... ·
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This authority is supported in 23 A. L. R. 585 and Consolidated Rendering Company v. Martin in 128 Me. 96, 64
A. L. R. 790.
In 24 Am. J. on pages 193- 194 this general rule is laid
down and supported in 47 L. R. A .. 284 and in 208 N. Y.
496, I02 N. E. 527:
"Where the consideration for the conveyance was the
future support of the transferor the right of the creditors to have the transaction set. ;aside is not affected by
the showing as to the actual intention of the transferor or knowledge on the part of the transferee as to the
tranferor's financial status. Knowledge of the debts
which existed at the time of the conveyan.c~ is imputed ·
to the transferee as a matter of law."
I 9*

* The Trial Court stresses the point . in its opinion that this is an action to set aside-- a -conveyance as fraudulent and not an action to . set aside the conveyance as voluntary. It is the contention of complainant
that the entire transaction was fraudulent, fraudulent and voluntary, but if the Court. is convinced that Rumley. h_ad, ~9
knowledge whatsoever of the fraudulent intent on the part of·
Smith that the complainant is entitled to relief to the extent
of the value of the farm over and above the $200.00 which .
Rumley claims to have paid Smith. Rumley has been repaid··
$50.00 of the purchase money, if not more, and has not expended anything at all. Therefore, it is the contention of complainant that regardless of the differentiation between sections
5 I 84 and 5 I 8 5 of the Code of Virginia that he is entitled to
general relief as prayed for in his bill that the object of the
law is to see that justice is done.

CONCLUSION
For the reasons stated above and upon the authorities
=tbove set forth, it is respectfully submitted that this Honorable Court should review and reverse the judgment of the trial
court and should enter final judgment in favor of the Appellant.

20*

Your petitioner, the Appellant, Fuller Moore, therefore
prays that a writ of error and supersedeas may be awarded him, 'and that said judgment may be reversed and
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annulled and that final judgment may be entered by this
Court in his favor.
A copy of this petition was delivered to counsel of record
for the appellees, Mr. L. P. Summers, at his office in Abingdon,
Virginia, on the 1 9 day of August, 1 940.
Petitioner ad ops this as his brief, and does not request the
privilege of orally presenting the reasons for reviewing the.
judgment complained of.
Respectfully submitted,
FULLER MOORE,
By DICK B. ROUSE.
Counsel.
DICK B. ROUSE.
Bristol, Virginia.

I. Dick B. Rouse, an attorney practtcmg in the Supreme
Court of Appeals of Virginia, do hereby certify that in my
opinion the judgment complained of in the foregoing opinion
is erroneous, and that the same should be reversed and annulled
and judgment entered by this Honorable Court in favor of the
petitioner.
·
Given under my hand this 19 day of August, 1940.
DICK B. ROUSE.
Received: August

20,

1940.

M. B. Watts,
Clerk.
Sept. 3, 1940, Writ of error and supersedeas awarded by
the Court. Bond $300.
M.B.W.
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RECORD
page 2I] VIRGINIA:
IN THE CIRCUIT COURT OF WASHINGTON COUNTY

FULLER MOORE, ADMINISTRATOR
of the estate of I. B. Moore,
deceased
Complainant
- versus -

E. C. SMITH, and wife, MARY A.
SMITH, and J. P. RUMLEY

Defendants

· .BE IT REMEMBERED. that heretofore. to-wit, on the
28.th day of February, 1940, said Complainant filed· in the
Clerk's office of sa:"id Court his original bill against said defendants, which said bill, and the further proceedings had in said
cause, are in the following words and figures, to-wit:
NOTICE
page 22] To Mr. L. P. Summers. Attorney of Record for
the Defendants:
Please take notice that the undersigned will on the 15th
day of August. 1940, at the Clerk's office of the Circuit Court
of Washington County, in Abingdon. Virginia, at 9:00
o'clock, a. m., or as soon thereafter as practicable, make application to W. Y. C. White. Clerk of said Court for the transcript in the case of Fuller Moore. Administrator. Complainant
vs. E. C. Smith, et al, Defendant, copy of which is hereto attached, and apply to the said Clerk for his certificate and make
it a part of the record in this case.
FULLER MOORE
By DICK B. ROUSE,
Counsel.

Supreme Court of Appeals of Virginia
Legal service of the foregoing notice is hereby accepted.
This 9th day of August, 1 940.
By·L. P. SUMMERS,
Counsel.
ORIGINAL BILL
page 23]

Filed February 28, 1940
To the Honorable Walter H. Roberston, Judge of
Said Court:
Your orator, Fuller Moore, Administrator, respectfully
represents:
1.
That on the 17th day of May, 1939. in a Magistrate's Court at Bristol. Tennessee, your orator recovered
against the said E. C. Smith a judgment for the sum of $394.39
and all costs of the suit amounting to $4. 75; that on December
23, 1939, in the Trial Justice's Court of Washington Countyp
Virginia, your orator recovered against the said E. C. Smith a
judgment.for the sum of $399. 10 with interest from the 23rd
day of December, 1939, and $2.50 costs on the judgment obtained in Bristol, Tennessee, which said sum of money yet remains unpaid;.

2.
Your orator further avers that the said E. C. Smith
on the 14th day of February 19 .... executed to J. P. Rumley
a deed, whereby he conveyed to the said Rumley the following property, to-wit:

Thirty acres, more or less, lying and being in Goodson District, Dishner' s Valley, Washington County,
Virginia, and being more particularly descdbed as follows: ·
Bounded on the north by the lands of R. L. Burnett;
on the east by the l~nds of F. M. Sproles: on the west
by the lands of George H. & Sam Dishner, and being
the same land purchased by the parties of the first part
from A. M. Miller.
Recorded in Deed Book 1 68, page 4 16, m the
Clerk's Office of Washington County.
which said deed was admitted to record in the
page 24] Clerk's Office of the Circuit Court of Washington
County, Virginia, on the 24th day of. February,
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a copy of which is filed herewith marked Exhibit

"A" and asked to be made a part of this bill: and
3. Your orator further avers and charges that although
the said deed recites a consideration of $250.00, that the
amount was never paid and that the transfer of the property
was executed with the intent to binder; delay and defraud the
creditors of the said E. C. Smith, and especially your orator:
that* the property is in -reality worth several times the amount
of the consideration recited, and that the grantee accepted said
deed with the full knowledge that the purpose was to hinder.
delay and defraud the creditors of the said E. C. Smith, and
especially your orator.

WHEREFORE. your orator prays that the said E. C.
Smith and wife and J ..P. Rumley be made parties defendant
to this bill, and be required to answer the same, but not under
oath, the oath being waived; that the said deed be wholly
avoided and set aside and the land or so much of it as may be
necessary to satisfy the obligations of your orator, should the
rents and profits thereof .n_ot pay your orator's judgment in
five years; or otherwise, that the land be rented out, and in
either event that your orator's and such other debts as may be
binding upon the said property may be paid; and that all such
other, further and general reref as in the premises may be just
and right may be granted. And your orator will ever pray,
etc.
FULLER MOORE, Administrator
By. Counsel.
DICK B. ROUSE
page 25] J. D. BAUMGARDNER
LYLE BURROW
Counsel for Complainant.
COPY

E. C. SMITH et al
·To·
J.P. RUMLEY
THIS DEED made and entered into this 14th day of F~biuary, by and between E. C. Smith and Mary A .. S~ith, parties of the first part, and J. P. Rumley, party of the second
part.
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WITNESS ETH:

That for and in consideration of the sum of Two Hundred and fifty ($250.00) Dollars, cash in hand paid, receipt
of which is hereby acknowledged, the parties of the first part
do by these presents bargain, grant, sell and covey unto the
party of the second part a certain tract or parcel of land consisting of thirty ( 30) acres, more or less, lying and being in
Goodson District, Dishner's Valley, Washington County, Virginia, and being more particularly described as follows:
· Bounded on the north by the lands of J. P. Rumley: on
the south by the lands of R. L. Burnett, on the east by the
lands of F. M. Sproles: and on the west by the lands of George
H. & Sam D:shner, and being the same land purchased by the
parties of the first part from A .. M. Miller.
To have and to hold unto the second party, his
page 26]
.heirs and assigns in fee simple forever.
Witness the signatures and seals of the first parties, this
the day and year first a hove written.
E. C. Smith
her
Mary A .. (x) Smith
mark
Witness: George M. Warren
STA TE OF VIRGINIA
CITY OF BRISTOL
I, Ruth E. Rouse, a Notary Public. in and for the city and
state aforesaid. do hereby certify that E. C. Smith and Mary A.
Smith, ·whose names are signed to the foregoing writing, bearing date on the 14th day of February, 193 8, have this day
acknowledged the same before me in my city aforesaid.
My commission expires on the 5th day of May, 1940.
Given under my hand this 14th day of February, 1938.
Ruth E. Rouse, Notary Public.
SUMMONS
page 27] THE COMMONWEAL TH OF VIRGINIA:
To the Sheriff of Washington County-Greeting:
WE COMMAND YOU TO SUMMON E. C. Smith, Mary A.
Smith his wife and J. P. Rumley to appear before the. Judge
of the Circuit Court of Washington County, at the Courthouse,
in the Clerk's Office, at Rules to be held for said Court. on the
First Monday in March next, to answer a bill in Chancery ex-
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hibited in our said Court against them by Fuller Moore,
Admr. of the estate of I. B. Moore, deceased, and have then
there this writ.
Witness, W. Y. C. White, Clerk of our said Court, at the
Courthouse, this 28th day of February, 1940, in the 164th
year of the Commonwealth.
J. N. Hillman, Jr., Deputy C: C.
Dick Rouse
Lyle Burrow, P. Q.
Endorsed as follows:
Executed by delivering a true copy of the
within writing to E. C. Smith, Mary A.
Smith and J. P. Rumley in person in
Washington County, Va. This 28th day
of Feb. 1940.
D. H. Goodman for
J. T. Woodward. S. W. C.
DEMURRER AND ANSWER
page 28]

Filed March 4, 1940
To Honorable \V al er H. Robertson. Judge of the
Circuit Court of Washin1ton County. Virginia
1

The demurrer and answer of J. P. Rumley to a bill of
complaint filed in your Honor's Court by Fuller Moore, Administrator of I. B. Moore aga:nst your respondent and others.
Your ,respondent, for demurrur to said bill comes and
says that the same is not suffic:ent in law, in this this. that the
allegations in said bill are not adequate and sufficient to sustain
charge in said bill.
But if held to answer your respondent answering says:
that he is advised that the judgment asserted in said bill by
complainant is void, in this, that it was obtained without due
notice to the defendant, but your respondent has no personal
knowledge either of this judgment or of the claim upon which
it is predicated.
It is true that E. C. Smith on the 14th of February, 193 8
executed to your respondent a deed for a small tract of land
adjoining your respondent's farm on the lower end of Washington County, Virginia, and at the same time he executed a
bill of sale for personal property to your respondent, the consideration being $250.00 cash in hand paid for the land and
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an agreement to furnish E. C. Smith a home and to bury them
at their death. Copy of said agreement and of deed for said
land is filed herewith and asked to be read as part of this answer.
The consideration paid by respondent to E. C.
page 29] Smith and wife and agreed to be paid to them for
1.x:rsonal property and land is far in excess of personal property and real estate conveyed to your respondent.
Your respondent made this contract with E. C. Smith and
. wife as to this land and personal property and E. C. Smith accompanied him to the office of G. M. Warren in Bristol and
had Mr. Warren prepare the papers and proceeded to pay the
$250.00 in cash immediately thereafter and all of this was done
without the slightest knowledge of your respondent of the existence of the debt asserted in complainants bill.
This deed for said lands from Smith and wife was duly
recorded on the 14th day of Febry 1938 and· your respondent
was an innocent purchaser of said lands without any information of knowledge of the existence of the debt asserted.
The charge that your respondent was a party to a fraud
is absolute gratuitous and untrue.
Now denying all the allegations of said bill not herein
answered or denyed is now denied and strict proof of each material allegation required. Your respondent prays that he may
be dismissed from this suit at the costs of the complainant.
And he will ever pray.
J.P. Rumley
By Counsel.
L. P. Summers, P. D.
To Hon. W. H. Roberston Judge of the Circuit
page 30] Co_urt of Washington County, Virginia.
Your respondents E. C. Smith and Mary Smith
defendants to a certain bill in chancery filed in the Circuit
Court of Washington County Virginia against them by Fuller
Moore administrator of I. B. Moore come and demur to said
bill of complaint and for grounds of said demurrer say that the
allegations of said bill are not sufficient to sustain said bill.
But if held to answer your respondents come and say;
That they do not owe the debt asserted in said bill or
any part thereof.
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That the judgment asserted in said bill is void and of no
effect in this that your respondent · was summoned for trial
on the 26th day of December 1939 as will be seen by the
notice served upon your respondent filed herewith and asked
to be read as a part of this bill. The judgment asserted in
this bill was rendered on the 23rd day of December and without notice to your respondent.
It is true that your respondent and his wife executed a
bill of sale and deed to J. P. Rumley for the lands and personal property their property on the 14th day of Febry 193 8
in the office of Mr. G. M. Warren in Bristol and that said
lands and personal property was sold for much in excess of
its value. That J. P. Rumley paid your respondent the
$250.00. $150.00 at one time and $ 100.00 at another time
all within a few days after the deed was made.
J. P. Rumley knew nothing of the claim assertpage 3 1] ed in this bill and in fact your responden~ never apprehended a suit about this claim which your respondent denies owing .
.. This entire transaction was made in good faith and without any thought of defrauding any one or any intent to hinder
dea/ying the complainant in any way.
Now having answe'."ed as fully as he is advised it is necessary your respondents pray to be hence dismissed with their
costs in this behalf expended.
And your respondents w:11 ever pray.
E. C. Smith
Mary Smith
By Counsel.
L. P. Summers, P. D.
THIS CONTRACT. made and entered into this 14th
day of February, 1938, by and between E. C. SMITH and
MARY A. SMITH parties of the first part, and J. P. RUMLEY. party of the second part,
WITNESSETH:
THAT, WHEREAS, the first parties have conveyed their
real estate to the second party. and, .
WHEREAS, the first parties do, by this contract, sell assign and deliever to the second party all their perpage 3 2] sonal property hereinafter described, upon terms
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and conditions hereinafter set out,
NOW. THEREFORE. this contract
WITNESS ETH:
That the first parties shall remain on the real estate conveyed to the second party, manage and cultivate the same, using the stock mentioned in this contract for the purpose thereof,
and shall have and derive a living according to the standards
that they have maintained in the past, from the proceeds of said
land the increase of said stock, any overage or surplus to go to
the party of the second part.
As a further consideration for this contract, the party of
the second part hereby agrees and binds himself, at the death
of the first parties, or either of them, to see that they get a decent and respectable burial as becomes their station in life.
The stock and personal property above mentioned,
which is sold and delivered by this contract, is as follows:
I team of mules, one black and one bay, about twentyone years old.
2 milch cows, one roan and one black and white spotted
Holstein.
3 heifers.
Witness the signatures of the parties, this the day and
year first above written.
E. C. SMITH
MARY A. SMITH
J.P. RUMLEY
DECREE
page 33]

Entered April 17, 1940
This cause came on this day to be heard upon the
complainants bill and the demurrer of the defendants and was
argued by counsel, upon consideration whereof the court being
of opinion that said demurrer is not well taken doth overrule
the same.
And this cause is continued.
FILED JUN IO, I 940
page 3 4] VIRGINIA
IN THE CIRCUIT COURT OF WASHINGTON
COUNTY
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Fuller Moore
FULLER MOORE. ADMR .. etc.

Complainant

vs.

E. C. SMITH, ET AL

Defendants

DEPOSITIONS FOR COMPLAINANTS
The depositions of Fuller Moore, and others, taken before me, Ruth E. Rouse, a Notary Public for the City of
Bristol, in the State of Virginia, pursuant to agreement of the
parties, at the office of Dick B. Rouse, in Bristol, Virginia, on
the 3rd day of May, 1940, at two o'clock, P. M., to be read
as evidence on behalf of complainant and defendants in a certain suit in chancery now pending in the Circuit Court of
Washington County, wherein Fuller Moore, Admr., is complainant and E. C. Smith, and others, are defendants.
PRESENT:
Dick B. Rouse. Esq .. Bristol. Virginia
COUNSEL FOR COMPLAINANT
L. P. Summers, Esq., Abingdon, Virginia
COUNSEL FOR DEFENDANTS

Fuller Moore
page 35] the complainant, being first duly sworn, deposed as
as follows:
DIRECT EXAMINATION
By Mr. Rouse:
Q. 1. Your name is Fuller Moore?
A. Yes, sir.
Q. 2. You are administrator of the estate of I. B.
Moore?
A. Yes, sir.
Q. 3. As administrator you are complainant in this
chancery suit against E. C. Smith and wife and J. P. Rumley?
A. Yes, sir.
Q. 4. Mr. Moore, where do you live?
A. I live three miles west of town.
Q. 5. Is that near where Mr. Smith lives?
A. No.
Q. 6. Do you live in Bristol, Virginia~
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A.

No, I live in Tennessee and they live in Virginia.

By Mr. Summers:
ginia or Tennessee?
By the Witness:

Where are you administrator, in VirTennessee.

By Mr. Summers: Counsel for defendants at this point.
in view of the fact that this administrator, the complainant in
this suit is a resident and a citizen of the State of Tennessee,
move that this suit be dismissed at the complainant's cost, as
this man has no authority as administrator in the
page 36] State of Virginia, either to bring a suit or prosecute it.
Q. 7. Mr. Moore, I believe you sued Mr. Smith
on a note belonging to I. B. Moore in the Magistrate's Court in
Bristol, Tennessee, in December, 1939, is that correct, sir?
A. Yes, sir.
By Mr. Summers: Counsel for defendants object to any
proof in regard to that judgment obtained in the State of Tennessee as the judgment itself is the best and only proof of what
it is. Parole testimony is not competent to prove the existence of the judgment or its contents.

Q. 8. Mr. Moore, you obtained judgment against Mr.
Smith at that time did you not on a note in the amount of
$394.34 and costs?
A. Yes, sir.
By Mr. Summers: Same objection for this question and
answer.
Q. 9. Mr. Moore, what steps did you take then to collect this judgment?
A. Well, I moved it into Virginia and got a. new judgment.
Q. 1 o. Where did you take this judgment in Virginia?'
By Mr. Summers: , Objected to for the reasons that the·
judgment in Virginia is the best evidence, and for the further
. reason that this complainant had no authority whatever to obtain a judgment in the State of Virginia as administrator of L
B. Moore.

'

.
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By Mr. Rouse: I guess the Court would take jupage 3 7] dicial notice of its own judgment.
By Mr. Summres:
had no jurisdiction, it is out.

But when you saw the Court

Q. 1 I. Mr. Moore, you then took judgment. in the
Trial Justice Court at Abingdon, Virginia, on the Tennessee
judgment, did you?
By Mr. Summers: This answer objected to because the
best evidence of the judgment obtained in Virginia is the judgment itself. The best and only evidence is the judgment itself.

Q. 12. Mr. Moore, when did you first attempt to collect this note from Mr. Smith?
A. In May after Babe Moore died in the same year.
Q. 13. What year was that?
A. In 1937.
Q. 14. Did you go to see Mr. Smith about it?
A. Yes, sir.
Q. 15. What did he say?
A. Well, he said he would pay it if I would wait until
fall, he had some tobacco to sell and would pay it off.
Q. 16. And would pay it off?
A. Yes, sir.
Q. 17. Now, Mr. Moore, did he pay anything at all on
this note?
A. No, sir, he didn't pay anything on it.
Q. 18. What steps did you take then, Mr. Moore, to
collect the Note?
Did you place it in anyone's
page 3 8 ] hands for collection?
A. Not at that time. I waited until he raised his
tobacco crop, waited until he raised his tobacco crop, waited
until he got it worked off. I went back to see him. He said
he didn't do very much good with his tobacco and offered to
given me $50.00 for the note. I told him if he wanted to give
me $50.00 I would give him credit on the interest. He said
he would give me $50.00 for the note and said that's all he
could. I told him I couldn't do that. I had a lawyer with
me when I went back.
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Q.
A.
Q.

1 9.

Who was with you at that time?
J. D. Baumgardner.
20.
Prior to that time didn't you have Bo White-

aker?
A. I did before he got this crop off.
Q. 21. Was he with you when you talked to Smith the
first time·?
A. Yes, sir.
Q. 2 2. Then you placed it in the hands of Baumgardner?
A. Yes, sir.
Q. 23. Did you and Mr. Baumgardner go to see him
about it in the fall of 193 7?
A. Yes, sir.
Q. 24. Then when did you see Mr. Smith agam, or
see your attorney about the collection of this note?
A. We saw Mr. Smith then in 1938 in January just
before the market closed on tobacco. He got his tobacco sold.
Q. 25. Did he have a pretty good crop?
A. He had a pretty good crop. He had some worked
off when I was there, a good crop of tobacco.
Q. 28. You saw him then in 1938. What did
page 3 9] he say on that occasion?
A. He had sold the tobacco then and had the
money.
Q. 29. Did he pay the note or pay anything on it?
A. No, sir.
Q. 30. What did he say at that time?
A. He said he would give me $50.00 for the note. He
didn't give me anything.
Q. 3 1. Now then, Mr. Moore, you then placed the notem whose hands for collection?
A. Baumgardner.
Q. 3 2. Mr. Burrow got your judgment at Abingdon,.
didn't he?
By Mr. Summ'ers:

Don't make the questions leading.

Q. 3 3. What lawyers got your judgment at Abingdon?
A. They were both in it.
Q. 3 4. Both of them then?
A. Yes, both were in it.
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Q. 35. Now, Mr. Moore, are you acquainted with this .
farm that belonged to Mr. Smith at that time?
A. Yes, sir.
·
Q. 36. Where is it located?
A. It's in Dishner' s Valley.
Q. 37. Is it on the main highway?
A. Yes, on the main road.
Q. 38. Do you know how many acres?
A. Thirty acres, I think, probably.
Q. 3 9. Have you been on the land itself?
page 40] A. Yes, sir.
Q. 40. What kind of land is it with reference to
farming, is it all good farming land or is it timber?
A. Farming land.
Q. 41. You arc a farmer yourself, aren't you?
A. Yes, sir.
Q. 42. You say you are quite well acquainted with it?
A. Yes·, sir.
Q. 4 3. What would you say . the reasonable fair value
of it would be?
A. Well, $2500.00. I think it's well worth $2500.00.
Q. 44. Mr. Moore, when did you first learn that this
property had been sold to Mr. Rumley?
A. Well, we went and searched before we moved our
judgment.
Q. 45. Searched what?
A. The record.
,
Q. 46. At Abingdon?
A. Yes.
Q. 47. Do you recall what date that deed was made?
A. No, sir. I don't know.
Q. 48. Was that 1938 or 1939 that you went up there,
do you recall?
A. No.
Q. 49. You don't recall just when it was?
A. No, sir.
page 41] Q. 50. Now, Mr. Moore, did you have a conversation with Mr. Smith in the presence of Mr. Baumgardner in Bristol a very short time prior to bringing this suit
at Abingdon about collecting it?
A. Yes, sir.
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Q. 5 1. What did Mr. Smith tell you at that time?
A. Well, he told me he wasn't going to pay anything
and if I wanted to sue to go ahead and sue. He said, "I
haven't got anything. If you want to sue me, sue me."
Q. 5 2. Then you instituted this action?
A. Yes, sir. shortly after that.
CROSS EXAMINATION
By Mr. Summers:
X. 1. Now, you live in Tennessee?
A. Yes, sir.
X. 2. You have never qualified as Administrator m
Virginia?
A. No.
X. 3. You say you obtained a judgment against Mr.
Smith in Tenessee?
A. Yes. sir.
X. 4. Where did Mr. Smith live at that time?
A. He lived in Virginia.
X. 5. YOU caught him over in Tennessee and sued him
and got a judgment?
A. We got a judgment.
X. 6. Had the process served on the other side of
page 42] the street in Bristol and he was a citizen and resident of Virginia at that time, is that right?
A. Yes.
X. 7. Now, you say that this thirty acres of land out
A. Yes, sir.
here is worth $2500.00, nearly $100.00 an acre?
X. 8. Upon what provocation do you make that statement?
A. I will give $2500.00 for it less my debt and I don't
want it.
X. 9. You are able to buy it?
A. Yes, sir.
X. 10. You do~·t live in that country.
A. No, sir.
X. 1 1. How far do you live from that land?
A. Less than two miles. I imagine.
X. I 1. When did Mr. I. B. Moore die?
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A.

He died in I 93 7.

X. 13.

Do you know the date?
April 4.
X. 14. Where?
A. Bristol.
X. 15. Tennessee or Virginia?
A. Tennessee.
X. 16. Was his home in Tennessee?
A. Yes, sir.
page 43] X. 17. What was Mr. Moore's proper name?
A. James B. Moore, but they all called him Babe
Moore.
X. 1 8. You are Administrator of I. B. Moore. You
are not Administrator of James B. Moore, are you?
A. J. B. Moore.
X. 19. Do you know of anybody by the name of I. B.
Moore? You are· Administrator of I. B. Moore, isn't that a
fact?
A. I am administrato·r of Babe Moore's property.
X. 20. You are not administrator of James B. Moore?
A. He .went by the name of James B.' Moore.
X. 21. That was his name?
A. They called him Babe.
iX. 22. And this judgment that you have here is a
judgment in favor of I. B. Moore. Now, who is I. B. Moore?
A. Babe Moore, I suppose.
X. 23. Where are your papers showing your qualifications as administrator?
A. I haven't got them with me.
A.

By Mr. Summers: Counsel for defendants call upon the
complainants to produce the record showing that he qualified
as administrator in the State of Tennessee of James B. Moore
or I. B. Moore either one.
X. 24. What kin arc you to James B. Moore?
A. He was my uncle.
X. 25. He was your uncle?
page 44] A. Yes, sir.
X. 26. Where is his family? Does he have a family?
A. No, sir, never was married.
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X. 27. Where did you qualify, at Blountville?
A. Yes, sir.
X. 28. Did you give a bond?
A. Yes, sir.
X. 29. What kind of bond did you give?
A. $500.00.
X. 3 o. What is the amount of this judgment that you
are trying to claim here?
A. $395.00 and costs.
X. 3 1. When you first approached Mr. Smith about
this matter he refused to pay the note?
. A. No, sir, he did'nt refuse to pay it.
·· ·. X. 3 2. What did he say?
A. He said he would pay it if I would give him time and
let him get his tobacco off.
X. 3 3. What did he say about agreeing to give you
$50.00?
A. After he sold the tobacco.
x. 34. Give you $50.00 · for the debt?
A. Yes, sir.
x. 3 5. That is all he said to you about it?
A. Yes, sir.
X. 36. You wouldn't accept that and he paid you.
P.~:~e 45] nothing? ·
·
A. That ·is right.

RE-DIRECT EXAMINATION
By Mr. Rouse:
Q. 1. You have your Letters of Administration in the
State of Tennessee?
A. Yes, sir.
Q. 2. You will file them with your deposition?
A. Yes, sir.
NOTE: Said Letters of Administration marked Ex-hibit "A" to the deposition of Fuller Moore are filed
herewith.
Q. 3. Fuller, Mr. Smith never denied this obligatio~ to
you, did he?
A. No, sir, never denied it.
Q. 4. Never denied he owed the note at all?
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A. ·1 Noi, sir,.·
Q/. 5. :. Fullei:-,, ..in: .what condition. are,. the out .. buildings
there, the home on this land of Mr. Sniith' s: .. ,
A. They are good. Got a good bar.n and."tother outside ·
buildings: :@-lh lo0k ,gopd.,
Q. 6. How large,is the;:bar.n?:·.
A .. ··. Large .·ham;-.:
Q. 7. New barn?
A. Well";· it's~ practicallf. new.,,..,,looks ..like. ,
Q.: .,8.: You .. don'lt: kno:w mhen_it was_.built?
A. I don't know how long, but it's well taken .. ;
page 46) care of .. ·
Q. 9. What kindrof. . . hause. hasjt gop-· on _it?
A. Well, its got a good house, but I don't.. think .the
house~ is finished:on.~the ..insider.J don't. kno.~ how·man..y.. rooms
in it.

FURTHER DEP0NENT.'.SAITH NOT.:·
Signature waived ..
R. L. BURNETT
the next witness, called on behalf,•of ·the··,complainant; being
first duly sworn, was examined and deposed as.folla.ws:
DIRECT EXAMINAXION -

Br Mt.-: Rouse:· ·
Q. 1. What is your name?
A. R. L. Burnett.·
Q. 2. Mr. Burnett, where do• you -li~el:,
A.:. I live in Dishrier'·s Valley, four.,,miles.:. ·east:of .here.
Q. 3. Are you acquainted•- with· ,Mr~ ,E. 1 C. Smith and
Mr. Rumley?
A.! Yes·.. sir.··
Q. 4. How close to their place do you live?
A. I join Mr. Smith and don'·t~ like! but; a little joiining
Rumley.
Q. ·5. · You are a farmer?
A.!. Just a road between the -Smith and: ouF, land-.~ :
Q. 6. How much do you own out thei:'€?• ·
A. 1 2 5 acres.
Q. 7. What age man arc you,, ·Mr, Butnett? i •
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A.

I will be sixty-nine the 26th day of this month.
Q. 8. Have you lived in that community for a
page 4 7] long time?
A. Yes, sir.
Q. 9. About how long have you been out there?
A. I guess something like fifty years.
Q. 1
And you are well acquainted with Mr. Rumley
and Mr. Smith?
A. Yes, sir. Practically growed up together.
Q. 1 1. Are you acquainted with Mr. Smith's farm out
there?
A. Yes, sir, pretty well acquainted with it.
Q. 12. You know his wife?
A. Yes, sir.
Q. 1 3·. Do they have any children that you know of?
A. Not that I know of.
Q. 14. Now, Mr. Burnett, have you been on Mr.
Smith's place, on the land and in the home of Mr. Smith?
A. Not for sometime. I have been. I lived there twentyfour years.
Q. 1 5. Lived on it yourself?
A. Yes, sir.
Q. 1 6. Do you know who he got the land from?·
A. I believe Miller.
Q. 17. How long has he lived on it?
A. Well, I would just have to guess about twenty-five
years.
Q. 1 8. About twenty-five years?
A. Something like that.
Q. 19. Are you acquainted with the out buildings and
the home on the property?
page 48] A. Fairly good, yes, sir.
Q. 20. He has a pr~tty good barn there, hasn't
he?
A. Yes, sir, good barn.
Q. 2 1. Do you know when it was built?
A. No, its been built though sometime. I would say
twenty years, that is the main part of the barn. Added some
since then, of course.
Q. 22. Is it in good shape?
A. As far as I know.

o.
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Q. 23.

What about the house. How large is the house?
A. About nine rooms, I think, but I don't think the
house has been finished up. I haven't been in the house in
sometime.
Q. 24. Is his land and house located on the main highway?
A. No, not on the main highway. Secondary road.
Q. 25. How far from the main highway going to Gate
City?
A. About two miles, I guess. Two and a half. along
there somewhere.
Q. 26. Mr. Burnett, what would you say would be a
fair price on that property now?
A. I would think about $2500.00.
Q. 2 7. If you were in the market for a farm, would
you pay that much for it?
A. Yes, I would give that for it.
Q. 28. You people are pretty closely acquainted among
the neighborhood. Hasn't Mr. Smith been a pretty conservative, hard working man and industrious all his life?
page 49] A. Yes, sir.
Q. 29. Has it come to your knowledge that Mr.
Rumley had purchased that farm from Mr. Smith?
A. Not until about two or three weeks ago.
Q. 30. How did you find out about it.
A. I believe Rumley told me.
Q. 3 r. What did he tell you he paid for it?
A. $250.00 cash and he was to take care of Smith and
his wife and bury them. That is the way he ~old me, give
them a decent burial.
Q.' 32. Now, Mr. Burnett, you have been acquainted
with these gentlemen. What age man would you say Rumley
is?
A. Seventy-one.
Q. 33. What age is Mr. Smith?
A. About sixty-eight.
Q. 34. About what age is Smith's wife.?
A. I think seventy-three or four, possibly.
Q. 35. Do you know about what live stock there is on
Mr. Smith's farm?
A. I know there is a team of mules and some cows, but
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R. L''BfiGnetto::
I do1Vr-· kno:W how many;.~
Q/'.; 6;; Mri; Buimett;---du'l'ing. the}:,past,~,ear ,1has. the condition dlahged•-anr on'""Mri Smidf s-, pla&? /'' Has;;tbeter betewan.')r.'7
1

evidence of new ownership there other than. Mr. .SmithZr.::.
A.·! No'rl rhat•..J: l<n~W'.·'I
Q. 3 7. He has continued to run .it on, has he
page 50-J-· A. ,i YeS,<'Sir ...
· Q/-38. [,: Has·he:i.fafuted· it?,:1 ·
A. Yes, sir. He has had different renters on it.
Q/ 3 g: ,_ H~·..-has-"· hiinsel·f-?,F•

A. , Yes. sir.
Q. ·-40: · Wlfo... aU Ha's ,been·-·on:-•it!-, ·
A.

Let's see. A fellow Mbbre.·•:
Within the~•last-:-year?. .A.·"- Nct,~ •that'·s·. been,.,Ionger, ra feHdw~c.by·rthe .namv of
Charlie Moore.
Q. 42. Has anybody· else1•,·beent·1c>n:nit ,win.bin, 1the ~past
year?··;
A.·· Has: a man-: there·' now., I do1f;t. 'kna.wi·:-Jwhetbet?cheh..:
is rentinis,or·not:···
Q. 43. Who· is he?
A.,. Dishri-er. ·
Q. 44. Have you hea·rd thei man.,.say.,whd1he lWas 'lenh~.: .
ing from?
A. No.
Q. 45. You say that you didn'1t. kno.w .\any;thiilg at. all
about this sale- to· Mr. 1 Rumley-·until aboutittw.o-: or three- weeks
ago,::is that~correct-?
A.··· It mi:ght~have·bee-n foui:i,weeks~O/ I don:jtlremen'ii:ic ber the date.
Q:""''_··46~ Brit you~ha·ve seen ·no~.change,:in ;the operation~
of ·the~ place. other than' the'· -ne\\u.man .who1 is ,wotkmg-.t;here,?.,
A. No.
Q. 47. Now, Mr. Burnett, what .kimh:ofr,crops.,does
Mr. Smith grow on his· place?,:·
page 5 I] A. Seems to have been ma:k:ingr pre.tty· fair. _
Q. 48.::". Tobacco?,
A. Tobacco, corn-and wheat. ·
Q. 49. You have never seen Mt; Rtimley .. int~rfere. with
his.operations in any way whatsoever?

Q. 4 I..

1

1

A.

No.

,-
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CROSS EXAMINATION

By Mr. Summers:
X. 1. Now, Mr. Burnett, you know Mr. Rumley, don't
you, you said you practically grew up with him, and you
know his general reputation in the community?
A. Yes, sir.
X. 2. Is it good or bad?
A. Good.
X. 3. Do you know Mr. Smith's reputation for truth
and veracity?
A. Yes, sir.
X. 4. Is it good or bad?
A. Good, as far as I know.
X. 5. Now, then, you didn't go to the records at Abingdon to see whether Mr. Rumley' s deed was on record?
· A. That wasn't any of my business.
X. 6. You never inquired about it. but Mr. Rumley just
the other day told you he bought it sometime ago and paid for
it?

A.

Ya.
X. 7.

You said that you hadn't been on these
page 52) premises recently. How long has it been since you
were in the house and barn?
A. I guess it's been a year. possibly. Maybe longer
than that.
RE-DIRECT EXAMINATION
By Mr. Rouse:
Q. 1. You pass the place often?
A. I have a little farm right in front and I'm up there
pretty often.
Q. 2. You never heard Mr. Smith say anything about
selling?
A.'· No, sir.
Q. 3. Never have?
A. No, sir.
FURTHER DEPONENT SAITH NOT.
Signature waived.
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EARL DISHNER
the next witness, called on behalf of the complainant, being
first duly sworn, was examined and deposed as follows:
DIRECT EXAMINATION
By Mr. Rouse:
Q. 1. What is your name?
A. Earl Dishner.
Q. 2. Mr. Dishner, where do you live?
A. I live about five miles west of Bristol on Dishner's Valley road.
Q. 3. Is that in the neighborhood of where Mr.
page 53] Mr. E. C. Smith and Mr. Rumley live?
A. Yes, sir, right in the same neighborhood.
Q. 4. I believe that you own a farm out there?
A. Yes, sir.
Q. 5. What size place is it, Mr. Dishner?
A. 102 acres, I believe.
Q. 6. How long have you lived in that community?
A. All my life. Moved down there when I was a
couple of years old, I think.
Q. 7. You are well acquainted with the Smith farm?
A. Yes.
Q. 8. You have been on it frequently and in the home?
A. Yes.
Q. 9. What would you say would be a fair cash price
if you were going to purchase that place out there of Mr.
Smith's?
A. $75.00 or $80.00 an acre.
Q. 1 o. It is good land, is it?
A. Yes, most of it.
Q. 1 r. And what about the house and out buildings.
are they in good shape. in good repair?
A. The house was not finished. Some work to do on
the outside. front porch, and I think probably some work inside. It's a good big house but not finished up.
Q. 12. I believe you are a Magistrate in your DistrictA. No. Supervisor.
page 5 4] Q. 1 3. You are a Supervisor in your District?
A. Yes, sir.
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Q. 1 4. Mr. Dishner, do you know or has it come to
your knowledge that Mr. Smith had sold his property?
A. Oh, I heard it through hearsay, through other parties. I never heard Mr. Smith say anything about it.
Q. 15. What did you hear?
By Mr. Summers: We object to the other parties, other
than litigants, as the rankest hearsay.
Q. 16. What did you hear about it?
A. I just heard he had sold it to Mr. Rumley.
Q. 17. Recently?
A. Two or three months ago probably. Maybe longer.
Q. I 8. Have you seen any change of ownership over
the personal property or the real estate?
A. No, I haven't seen any.
Q. I 9. Mr. Smith has continued to run and operate it,
has he?
A. So far as I know. I haven't saw any record of anything.
Q. 20. What age man is Mr. Rumley, would you say?
A. I suppose somewheres in seventy. I am just guessing now.
Q. 21. Does Mr. Rumley have a family other than
he and his wife?
A. Yes.
Q. 22. How many children?
A. Two daughters.
Q. 23. Is he related in any way to Mr. Smith?
page 55] A. Not as I know of.
Q. 24. Are they neighbors?
A. Yes. neighbors in a way. He lives on one road and
Mr. Rumley on another.
CROSS EXAMINATION ·
By Mr. Summers:
X. 1. You are from Goodson District?
A. Yes, sir.
X. 2. You know J. P. Rumley?
A. Yes, sir.
X. 3. How long have you known him?
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A. Ever since little fellows.
X. 4. Do you know his general reputation as to being a
rtuthful, honest, upright man in the community in which helives?
A. -Yes, sir.
X. 5. Is it good or bad?
A. Good.
X. 6. Would you believe anything he would swear?
A. Yes, sir.
X. 7. Do you know Mr. Smith's general reputation?
A. Yes, sir.
X. 8.Is it good or bad?
A. Good as far as I know.
X. 9. You never made an inquiries about the ownership of this property?
page 56] A. No, sir.
X. 1 o. Never had occasion to?
A. No, sir.
X.11.
It was none of your business?
A. Never talked to any of them.
:"--X. 12. You don't know anything about the transactions between Rumley and Smith?
A. No, sir.
FURTHER DEPONENT SAITH NOT.
Signature waived.

J. D. BAUMGARDNER
the next witness, called on behalf of the complainant, being
first duly sworn, was examined and deposed as follows:
DIRECT EXAMINATION
By Mr. Rouse:
Q. 1. Your name is J. D. Baumgardner?
A. Yes, sir.
Q. 2. Attorney at Law, Bristol, Tennessee?
A. Yes, sir.
Q. 3. Mr. Baumgardner, have you been acting as attorney for Fuller Moore for the past few years?
A. Yes, sir, with other counsel.
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Q. 4. I believe you were counsel in an attempt to collect a note of Fuller Moore's as Administrator against Mr. E.
C. Smith and his wife?
A. Yes, sir.
page 5 7] Q. 5. Did you bring the suit in Tennessee in
which you obtained your original judgment on that
note?
A. Well, I don't know who sued out the papers in the
case, but I was present at the Justice's trial and represented Mr.
Moore at that.
Q. 6. Then you had that judgment entered at Abing- .
don?
By Mr. Summers: This testimony is objected to because
the record of these would be the bt?st and only evidence of·
their existence and contents.
A. Some time before Mr. Burrow had been associated.
and either Mr. Burrow or myself did.
Q. 7. Did you attempt to collect this note from Mr.·
Smith prior to taking judgment?
A. Oh, yes, for a good many months:
Q. 8. When did you first go to see him, do you recall?·
A. It was sometime along tobacco cutting time in the
fall of the year. I wouldn't be positive, but I think 1937. ·
either 193 7 or 193 8.
Q. 9. What did Mr. Smith tell you at that time?
A. Well, he said that he had no money to pay him
the time and it would be impossible for him to pay, but he
did have a good tobacco crop and if he would be lenient ancl
wait until he could sell his tobacco that he would make payment of the note.
Q. 1 o. When was the next time you saw Mr. Smith?
A. Mr. Moore and myself went back there either onrr
or twice between that time and the time he made
page 5 8] sale of his tobacco.
Q. 1 1. What did he say on that occasion?
A. One of those times. as I remember it. he said he was
a little late getting his tobacco on the market, his tobacco went
to the market a little late in the seasor.. until he really sold his
tobacco. He said he would take care of it or hoped to have

. 'I
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money from his· tobacco to take .. car~ of it and· work it out in
that way.
Q. 1 2. Did you see Mr. Smith any·· time ·after· you obtained this judgment in Tennessee and have, any···discussion with
him about the collection of it?
A~
don't remember being there since· obtaining the
judgment, but was there between the time he sold the tobae::co·
and 'the time we gpt the· judgment.
Q. 13. What did he say then-?
A. First time was just after he sold it. Fuller··an-d ;myself went out there and at that time he~said··he .. didh.'t do as-well
as he expected with his tobacco, something about the prices:
believe, anyway. he said. he. didn'.t come out. so well anddust
couldn't pa:y it; wouldn'.t have,·the.~money, but.in order. to get..
it off he would pay $50.00 in full satisfaction. of the. oblig~tion, but Mr. Moore refused to accept that, and then at a later
date, Mr. Moore and myself were drivm~ down· State. Street
one day. I am not sure. whether· we.: had~ been. to· his house,
that: day, or not, but· any-waY' Wi! were: drivinm down· State
Street and he told Fuller that he- justi wouldn~:t p.ay. it. Both·.
of them~ got· a- little· bit hot, and he,:saic!hhe didn't
page· 59.] have anything.: to make it off. of and he didn't care
what· he. did. That is the same day Mr. Moore
brought- his;.suit.
Q. 14. Did you go to Abingdon and search the records
to see , what condition his property was .in?
A. I was in Abingdon probably on some other. business. Anyway I did look, at the records, with reference to it
and found he had made a. conveyance to M·r. Rumley for'. the
consideration of $250.00.
Q. 15. But you had attempted to collect this money
prior- to the date of the conveyance?
A. I don't remember the date of the conveyance. I
couldn't say positively about that.
By Mr. Summers: No cross examination·.

r

r
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FURTHER DEPONENT SAITH NOT.
Signature- waived.
By Mr. Summers: By agreement of counsel for· complainant and defendants, the defendants· are~ to: talre some depodepositions at this time, but the taking of said depositions: are
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take·n without the defendants in any. way-. waiving\ their objections noted in the depositions of the comQlainant,

J.P. RUMLEY
one of the:.defe.ndants,~ being first' duly. sworn, deposed as. follows:

DIRECT EXAMINATION
By, Mr. Summers:
Q. 1 ~ State your name, age, residence, and occupation ..
A-. J.- P. Rumley. Farmer. Livetabout.five milesi
page 6 0]; of here on the· Reedy Creek road in Washington
County. Virginia; Goodson· District. Seventy--one,
years old.
Q. 2. Mr. Rumley,· do you know Mr. E. C. Smith and
his wife?
A. Yes, sir;·
Q. 3. How· longi: have you known t.hem?
A. Well, I've known his wife ever since l can remember·
any,body.. She: was practically,. a neighbor of mine. She is
somewhat older. And I have knowed Smith for: thirty. years.
Q. 4. Mr. Rtunley., .are; you, a; land, owner and:if so, bow
much?
A. Y-esi sir~ Seventy-one .. acres.
Q. 5. How close is your land: to the:land in q:uestion·?
A. Joins·it. Outside· of- my.- place joins-.it:
Q. 6~ What has been the· condition of the. health of
Smith and· his wife the last few· years-?
A. Not very good. Mrs. Smith's~ health is, you might
say, really bad.
Q. 7. Now, Mr: Rumley, did you have a· contract or
trade with Mr. and Mrs. Smith in regard to this land and personal property?
A. Yes, sir.
Q. 8. How long ago· has, that been?
A. In February~ I 9 3 8.
Q. 9. You made· a. contract to buy their land, and. pcr.:sonal property?
A. Yes, sir.
Q. 1 o. What. did youi do, Mr. Smith and his wife.?
1
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A. We agreed on a contract and I was to pay
page 61] so much.
Q. 11. Did you go to see anybody and have any
papers drawn up?
A. Came to Warren's office after we talked it over.
Q. 12. Came to George M. Warren's office and had him
draw the papers?
·
A. Yes, sir. drew the deed.
Q. 13. Drew up the contract?
A. Not that day. It was a day or two after that. At
the time we had agreed on a contract, Smith and I, and a few
days later we had it made, that is put it in typewritten form.
Q. 14. Did or not these people, Mr. and Mrs. Smith,
sell their lands and property to you?
A. Yes, sir.
Q. 1 5. Did you obtain a deed for the land?
A. Yes.
Q. 16. What did you do with that deed?
A. Had it put on record at Abingdon the 14th day of
February, 1938.
Q. 1 7. Who has been paying taxes on that land since?
A. I have.
O. 18. In whose name is it assessed?
A. Mine.
Q. 19. Now, Mr. Rumley, when was the contract as
to the personal property drawn up?
A. Well, we had drawn up a form of contract or agreement of contract at the time of the purchase of the
page 62] land, but a few days after, I don't just remember,·
but Mr. WarrenQ. 20. Mr. George M. Warren?
A. Yes. Put the February I 4 ~on tract in typewritten
form.
Q. 21. This contract is filed with your answer in this
case. Is that the contract Mr. Warren drew up?
A. Yes, sir, copy of the original.
Q. 22. You gave $250.00 for the land and I believe·
you undertook to take care of the people and bury these old
people?
A. The contract brings that out.
Q. 23. Do you know that land very well?

;-
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A. Part of it was my father's.
Q. 24. Did you consider what you paid and agreed to
pay the value of the land?
A. Yes, with the cash I paid and the other considerations.
Q. 25. You are obligated to take care of these people
and bury them?
A. Yes, sir.
Q. 26. You have no idea how long you will have that
to do?
A. No, sir.
Q. 2 7. You think you paid the full value of the land
by what you paid?
A. I think I did.
I don't know what it is going to
cost before I quit.
Q. 28. Mr. Rumley, state to the Court whether or not
you had any notice whatsoever of the existence of
page 63] the claim asserted on this bill at the time you bought
this property?
A. Didn't know Smith owed a dime.
Q. 29. Had you ever heard he owed anybody anything?
A. No, sir.
Q. 30. What, if anything, did you do knowingly to
assist Mr. Smith to hinder, delay and defraud his creditors?
A. Not a thing.
Q. 31. Not a thing?
A. No, sir.
Q. 32. Was your contract with Mr. Smith and his wife
fair and free from fraud of any kind?
A. Absolutely.
Q. 3 3. Would you have engaged in any proposition by
which there would have been a fraud practiced upon anybody?
A. No, sir. I let men fight their own troubles if I
know it. I knew nothing at all up to that time. at the time
of the contract or at the time of the purchase of the land that
Smith owed a dime. I heard it later.
Q. 34. Have you ever occupied any office in \Vashington County?
A. Yes, sir.
Q. 3 5. Served on the jury?
A. Both civil and grand juries. Grand Junes quite a
lot.
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Q. 3 6. What possession have you of the lands and personal property?
A. None. Smith runs it. We get together with
page 64] our heads, but Smith there dictates and he does as
he pleases, unless of course, I object, but I use the
stock. He takes the produce because it takes it to live and I
get the excess if there is any.
Q. 3 7. That is your contract that you feel is a part of
the consideration?
A. I get nothing out except excess.
Q. 38. Do you look after these old people?
A. They have been self-sustaining so far, reasonably so.
Q. 3 9. But you have the obligation upon consideration
to take care of them in the event that it is needed in any way?
A. Oh yes, the contract brings that out.
Q. 40. In regard to the payment of this $250.00, did
you or not pay Smith and his wife that $250.00?
A. Yes.
Q. 41. When and how?
A. I paid $ 150.00 at one time cash.
Q. 42. When was that, do you remember the date?
A. It must have been the latter part of February or the
first of March.
Q. 43· What year?
A. 1938. Then some twenty days later I paid them
the other $ 1oo. oo.
Q. 44. Did you take a receipt?
A. Got a receipt.
Q. 45. Look at that receipt and state wheth~r or
page 65] not that was the receipt you finished paying the
$250.00?
A. Received of J. P. Rumley $ 100.00 balance due on
land this day March 18, 193 8, E. C. Smith. Yes, sir, that is it.
Q. 46. Will you file that receipt as a part of your deposition?
A. Yes.
NOTE: Said receipt marked Exhibit "A" to the
deposition of J. P. Rumley is filed herewith.

Q. 47.

There has been some testimony in regard to the
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value of that property. What would you say would be a fair
cash value for that property?
A. Well, that would depend quite a bit on how bad a
man wanted it. I suppose that it would run, the way land is
being offered near it on the Reedy Creek road-it is not a paved
road, it is rocked. It is a different class property to the Dishner Valley Road, but they have offered the land on the Reedy
Creek road from $30.00 to $35.00, but it is not as valuable
quite as Smith's. Smith's probably would bring $50.00.
Q. 48. An acre?
A. $40.00 or $50.00. It would depend on how bad a
man wanted it.
Q. 49. Smith's land is on a secondary road?

A. Yes.
Q. 5 o. Off the main road?
A. Yes.
CROSS EXAMINATION
page 66] By Mr. Rouse:
X. 1. Mr. Rumley, when did you first discuss
purchasing the property from Mr. Smith?
A. Well, we had talked about it a good deal while before February, 1938, but nothing was done definitely until
February, 193 8. He wanted someone to live with him and
look after his affairs for what he had and had had one or two
parties there probably on trial. but at any rate they didn't stay,
or I guess they wasn't satisfactory. He might have been too
tough. At any rate they wasn't there and I knew he wanted
this thing; but he wanted someone to live there. It was impossible for me to live there so I went to see him, knowing th:1:I couldn't stay there of coure. but I joined farms and we wen:
neighbors. He made me a proposition and I took it.
X. 2. Mr. Rumley, I believe you say you are sewntYtwo years of age?
A. Seventy -one.
X. 3. Do you know how old Mr. Smith is?
A. I think I heard him say sixty-eight.
X. 4. Do you have any sons?
A. No, sir.
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X. 5. Who do you rely on to help take care of Mr.
Smith if he gets sick and unable to do anything?
By Mr. Summers:

Objected to as immaterial.

A. Myself if I live. I have a single daughter at home
and a married daughter away from home, and the obligation
would naturally fall on them.
page 67] X. 6. Now, Mr. Rumley, you say you came with
Mr. Smith to Mr. Warren's office and had this deed
and contract drawn?
A. Yes.
X. 7. You were with him at the time?
A. The deed first and a few days later the original contract put in typewritten form.
X. 8. Now, Mr. Rumley, do you remember a conversation along these lines? Wasn't something said about this obligation that Mr. Moore had a note in Mr. Warren's presence
the day? Didn't he tell Mr. Warren about the $400.00 note?
A. He might have, but not in my presence.
X. 9. Were you in the office when Mr. Warren talked
to Mr. Smith?
A. Yes, but at one time I was out of the office while they
were talking. It might have been said at that time but I didn't
hear anything at the time.
X. ro. You didn't hear Mr. Warren tell you you were
inviting a lawsuit by doing this?
A. No.
X. 11. You don't recall that?
A. No.
X. 1 2. You all came to see Mr. Warren and told him
what you wanted and he just wrote the papers, isn't that right?
A. Mr. SmithBy Mr. Summers: This question objected to bepage 68] cause it seeks to elicit testimony from the witness
that Mr. Warren himself as counsel for these people could not disclose if he were put on the stand, being confidential communications between clients and a lawyer.
X. 13. You told Mr. Warren that you were buying the
land, didn't you, Mr. Rumley?
A. No. I didn't tell him I was. Smith talked with
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him concerning it, and Smith named a price for the land at
the time I asked about buying the land. I told him I didn't
have any money and I told him I did'nt need the land, but he
wanted the contract and said he would make the money consideration of the land reasonable. I knew that he had been
wanting to give it to somebody to look after his interests anyway and when we came to see Mr. Warren, he named the price.
I thought he would said $500.00 or so dollars, but he named
something less than that. I don't just remember what. It
might have been a dollar, I don't know, but I told him he had
better make it $250.00 because I considered it to be worth
that. I told Mr. Warren to make it $250.00, which he did,
and that is about all that I said about the deal at all to Mr.
Warren.
X. 14. Now, Mr. Rumley, do you emphatically deny
that Mr. Smith ever said anything to you or made any statement to you relative to owing this note to the Moore estate?
A. Absolutely, positively not until after the deal was
made.
X. 15. How soon after that, did he say something
page 69] to you about it?
A. He told me something about it at the time
Moore and some of Moore's attorneys had been to see him. and
I saw him sometime later and he told me about them being
there. That was about the time suit was brought or contemplated being brought in Tenessee, but at any rate Smith told
me he claimed he owed him, but by gentlemen's agreement between him and Babe Moore that it was paid. But it was
sometime about the time that Moore brought the suit in Tennessee.
X. 1 6. He told you about it before suit was brought in
Tennessee?
A. Before that suit was brought. When he told me was
about the time they had been there to see him.
X. 17. Now, Mr. Rumley, did he tell you whether he was
going to pay that debt or not?
A. Smith?
X. I 8. Yes?
A. He told me sometime ago that he told Moore that h~
wouldn't because he considered it already paid by a gentlemen's agreement with Babe Moore and himself. It seems that

50

Supreme Court of Appeals of Virginia
J.P. Rumley

Babe Moore give him the debt because Smith - this is on hearsay - had saved him $500.00 or $600.00 on timber and that
is why Moore told him to forget the $300.00, anyway the
note.. And he held the note and told Smith to keep the interest paid and they would forget the balance of it. I suppose
he just held the note to collect interest.
X. 19. And Mr. Smith said he wasn't going to pay it?
A. That is what he finally told me after they had a cuss
fight, him and Moore.
page 70] X. 20. He didn't intend paying it at all?
A. I don't know. But he just told me what he
said to Moore.
X. 21. You didn't connect that to anything with your
purchase of the land?
A. No, it was all through with then. No, I didn't
connect that up with he purchase because the purchase was
already made.
X. 22. Now, Mr. Rumley, I believe you said that you
all came back at a later date and wrote this contract about the
personal property?
A. Yes. I don't remember, but it wasn't the same day
that the deed was drawn, but soon after that it was put in
typewritten ·form.
X. 23. I show you. Mr. Rumley. the copy of the contract here. Is that your signature there, Mr. Rumley?
A. Yes, sir.
X. 24. And that is Smith's?
A. Yes, sir.
X. 25. When did you sign this piece of paper, Mr.
Rumley?
A. The day it was written.
X. 26. Now then, it is dated the 14th day of February.
1938?
A. Yes, sir.
X. 27. Your deed is dated the same day, wasn't it?
A. Yes.
X. 28. How does it happen that you came back to write
the contract?
A. Because we had agreed on the contract at the time
the land was purchased and that paper was drawn with the
I 93 8, and that was a copy of the original contract put in type-
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original contract the 14th day of February and it is
page 7 r] stated in that contract that having conveyed this
land, the original contract the r 4th of February,
written form. That is why it was that date.
X. 29. But you executed the deed the day you were
here at Mr. Warren's?
A. Yes, sir, but didn't have that typewritten. But
Smith had an agreement and an original contract but not put
in form. Then we came back later and had that put in form.
X. 3 o. Now, Mr. Rumley. Mr. Smith is working that
farm every day, isn't he?
A. Yes.
X. 3 r. Farming it?
A. Yes, sir.
X. 3 2. What kind of crops did he have last year?
A. Well. he had some wheat, corn and a little tobacco
crop.
X. 33. What did he get for the tobacco crop?
A. I don't know.
X. 34. What did he get for the wheat?
A. I don't know.
X. 3 5. Do you know how many bushels he had?
A. No.
X. 36. Do you know how many pounds of tobacco he
had?
A. No.
X. 37. Do you know anything about his other crops?
A. No.
page 72] X. 3 8. Yau stated while ago you were to get some
excess?
A. Yes, sir.
X. 39. What excess?
A. Over and above what it takes to take care of Smith
and his wife.
X. 40. How are you checking on them?
A. I am not checking. I am just leaving it to his honesty.
He keeps a record, and to prove his honesty he has paid me a little on it.
X. 4 r. How much has he paid you?
A. $50.00 for the two years.
X. 42. When did he pay you that?
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A. It was after he sold his tobacco. It was, I reckon.
in February. Probably he sold his tobacco in January, but I
think it was in February that he paid me $50.00 and said that
he thought he could spare some more after the '3 9 tobacco
crop, but hasn't paid me anything for the '38, but he paid
$50.00 in excess, so I may have to pay some of it back. I
don't know. He didn't know that this was coming here.
X. 43. Mr. Rumley, you left everything up to him
about what you got off the place?
A. Him nor nobody else can skin me very bad on a farm
and I don't have to check to see whether any crooked work is
going on it.
My place joins it and I found him
page 73] clean in every way. Of course, I never loaned him
any money, but I trust him fully with it and it's
my obligation to do that in our contract. I am obligated to
do that.
X. 44. Now, this contract, where he was giving you his
mules, I believe, and all the stock on the place?
A. Yes.
X. 45. He has kept possession of them, hasn't he?
A. Yes. sir.
X. 46. Has he traded any of them?
A. Sometimes he sells a veal calf or something like that.
I don't know about the cows. He still has those on hand. He
would use the money if he needed it and I don't know, I might
have got it in the payment he paid me. But the stock is still
there. I use the stock when he is not needing it. I use the
stock. Don't use the cattle or calves, but he disposes of them.
I have some on my place, the 71 acres, and he disposes of them
and turns it over, probably did in the $50.00 he paid me, and
keeps no record of it.
X. 47. You have no record of anything at all?
A. No. He is supposed to use the proceeds, him and
his wife, if he needs it and the excess I was to have it.
X. 48. You consider that Mr. Smith has made a good
deal with you, do you? .
A. Yes, sir, I think so. If somebody would guarantee
me something like that, I believe I would quit.
X. 49. He hasn't guaranteed you anything. You
page 74] just get the excess and he has paid you $50.00 in
the last two years. Is that a fair rental payment on
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the property?
A. No, not a fair rent.
X. 5 o. Mr. Dishner and Mr. Burnett testified that he
had two or three people living on the place and farming it.
Do you know those people?
A. No, I knew there was someone there. There was
two parties there, I believe, Moore and one was a Lacy, I think.
That was before I made the purchase.
X. 5 1. Nobody there now?
A. Yes, sir, a man is there now by the name of Dishner
that is doing some farm work there.
X. 5 2. Do you know what kind of arrangement Smith
has with him?
A. Well, Mr. Smith said he was a tenant. Smith rents
to several persons if I don't obj~ct, which I don't object. It
was my agreement that" he would run the place. This fellow that
is with him now is related to him, possibly by marriage in some
way. But anyway a fellow by the name
Dishner is doing
the work there for Smith and I suppose gets the third. The·
stock that is there on the place, he uses that. Dishner has no
stock of his own. Two-thirds Smith would get, if he wants
it Smith would get it and Dishner will get a third and Smith
the two-thirds and he uses it if it requires it for him and his
wife.
X. 53. But you don't know what the actual arpage 7 5] rangement is, do you?
A. No. Smith never did tell me what his arrangement is with Dishner. In fact, it didn't concern me especially.
The man furnishi.n.g the land, if he furnished the stock to cultivate the land, always gets two-thirds and the tenant gets onethird, so he gets one-third according to the general rule
throughout the country.
X. 54. You say you think he is related to Smith?
A. Perhaps so, yes.
X. 55. Do you know of any other relatives Mr. ,Smith
has?
A. Yes, by marriage. None from his side. He has a
half-brother. I don't know of any other relations.
X. 5 6. Do any of them live in that community?·
A. His half-brother lives at Bristol and works at the
tannery. I think his name is Estep.

of
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X. 57. Mr. Rumley, didn't it seem kind of strange that
Mr. Smith would dispose of his property to you in preference to
letting it go to his kinpeople or his wife's people?
A. Well, I think some of these parties - I don't know
- Moore or Lacy, John somebody, John Lacy, I believe, I
think I heard Smith say he was related to him. but I don't know
why he left. Probably wasn't satisfactory, I don't know, but
Smith had been trying to get someone and possibly they was on
trial, I don't know. I am not sure. I wasn't acquainted with
Lacy or Moore either, but I think I heard him say that Lacy was
posisbly related to him through Lacy's wife, not himself personally.
X. 58. What would you say a fair rental would
page 76] be on the palce out there, Mr. Rumley?
A. It is hard to say to take the conditions at the
present time and real estate is not very valuable. There is too
much Triple A. That is thirty acres of land, a man's money
crop is too little on that area to grow a maximum crop and
grow on a small area and be cut out of his money, and the
A. A. A. is doing that. I don't know how a poor devil is
going to live on a small area when that happens.
X. 59. You don't know whether Smith owes any money or not?
A. I don't know that he owes a dime except what Mr.
Moore claims.
X. 60. The rents would have paid that off in a very
short time?
By Mr. Summers:

Objected to as immaterial.

A. No, it come mighty slow. If Mr. Smith was to
undertake to pay an account off and live economically, no
question but what he and his wife live economically, he might
be able to pay $20.00 or $25.00 a year. Live off the place and
then pay $20.00 or $25.00 a year with the conditions as they
now exist. That would be my judgment.
X. 61. Mr. Rumley, was ~.fr. Smith failing in health
back in I 938?
A. Yes. As much as he appears to be now.
X. 62. Just as much so then as he is now?
A. Yes.
-

-~

··-
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X. 63.

He does a man's work or.. the farm doesn't

page 77 J he?

A. No.
X. 64. What does he do?
A. He can't do a day's work. I used to get his team to
plow when he wasn't using it, and I had the man that was
living there to do the plowing and I used the team some. I
hired this fellow that lived there to do the plowing and Smith
come over there and cleaned up some. He worked a little
while, brought his mattock and dug a little and cut some briars,
a few. He might have been worth twenty-five cents a day.
His health is not good. He's pretty active for a little while.
X. 65. But you figure you have paid a fair value for
his property out there?
A. Yes, sir, considering everything, I think it is a plenty.
RE-DIRECT EXAMINATION
By Mr. Summers:
Q. I. .Now, Mr. Rumley, how long was it after you
had bought this property and put your deeds on record before·
you heard of this Moore claim?
A. Almost a year. I suppose it was almost a year.
RE-CROSS EXAMINATION
By Mr. Rouse:
X. I. How long was it?
A. I don't know. It was about the time or just prior,
not very long, before he brought suit in Tennessee.
page 78 J I don't know when that was, but anyway Smith
told me he claimed this account just prior to that
time. If you have got the date suit was brought, that was the
time I heard it.
RE-DIRECT EXAMINA TIOi\
By Mr. Summers:
Q. 1. You bought the property in February or March,
1938?

56

Supreme Court of Appeals of Virginia
J. P. Rumley

A. Smith told me Mr. Moore had been there, I think,
concerning the debt and told him he was going to sue.
Q. 2. Was that the first time you ever heard of the
Moore claim?
A. Yes, sir, along about that time.
RE-CROSS EXAMINATION
By Mr. Rouse:
X. 1. And when you came in to see Mr. Warren you
say you weren't in the room all the time with Mr. Smith.
A. No. It was across the hall and there was a room
he had for a library and back in the other side was another
room. They stepped in there at one time. My hearing is
not as good as it should be. so I didn't hear the conversation
they had in there, if they had one.
X. 2. Now, Mr. Rumley, you say you paid $150.00.
Do you recall just about when you paid him?
A. It was the latter part of February or first of March.
because my receipt is March I 8th and it was probably twenty
days before that that I paid the $150.00. I don't remember
the date though. only going by my receipt.
X. 3. When is that receipt dated?
page 79] · A. March 18, 1938.
X. 4. You do not have a receipt or check showing the payment of that $ 1 5 o.oo?
A. No.
By Mr. Summers: I wish to call attention that this receipt shows bal~nce in full for payment on land.
X. 5. But you have no receipt or cancelled che,k for the
payment of the original $150.00?
A. No.
X. 6. You just handed him the money?
A. The only evidence I've got is the receipt showing
balance on the land.
X. 7. And you emphatically deny that in any of your
conversations with Mr. Smith about the Fuller Moore claim
in his presence or in Mr. Warren's presence that this claim of
Fuller Moore's was brought up?
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A. Fuller Moore was never mentioned in it at the time
of the purchase. If it was, I failed to get it. Never was mentioned.
FURTHER DEPONENT SAITH NOT.
Signature "1'aived.
NOTE: The further taking of proof was adjourned un til Saturday, May 18, I 940, at two o'clock, at Abingdon, Virginia, by agreement of counsel, at which time, the following
proof was taken:
FULLER MOORE
page 80] being recalled, being first duly sworn, deposed as
follows:
RE-DIRECT EXAMINATION
By Mr. Rouse:
Q. 1. You were asked to file your Letters of Administration. when we took your deposition before, for the administration of the estate of James B. Moore in Sullivan County,
Tennessee. Do you have that with you today?
A. Yes, sir.
Q. 2. Will· you file that as an Exhibit to your deposition?
NOTE: Said Letters of Administration marked Exhibit "A" to the deposition of Fuller Moore are filed herewith.

Q. 3. What estate did James B. Moore leave?
A. He left a farm.
Q. 4. What else?
A. Some money and some notes and some cattle.
Q. 5. Are you the beneficiary in the deeds executed by
James B. Moore to the personal estate of him?
A. Yes. sir.

By Mr. Summers:

This is objected to as immaterial.

Q. 6. Will you file with your deposition a deed of
James B. Moore which sets out how his property was to be
administered at his death?
A. Yes, sir.
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NOTE: Said deed marked Exhibit "B" to the de'-·
page 8 r ] position of Fuller Moor is filed herewith.
By Mr. Summers: The introduction of this deed
is objected to as immaterial and irrelevant. The defendants
at this point call the attention of the Court to the fact that
this suit pending in this Court is Fuller Moore, administrator of
I. B. Moore, against the defendant. Whereas, the deed that is.
filed in this instance and at this time is a conveyance from James
B. Moore to Fuller Moore and his six children of all the property, both real and personal, that is possessed and owned by
James B. Moore at the date of said deed.It is therefore, moved
that this suit be dismissed for the Complainant as Administrator has no interest whatsoever in the purported judgment upon
which this suit is predicated.
Q. 7. Fuller, are you the sole beneficiary of the estateof James B. Moore's personal property?
A. Yes, sir.

By Mr. Summers: This is objected· to because this deed
shows that he is not the sole possessor of either personal or real
property. This deed conveys this property to Fuller Moore
for his lifetime and to his six children.

Q. 8. Fuller, you as administrator, or in your own
right, obtained a judgment in the Court in Tennessee?
A. Yes, sir.
By Mr. Summers: This is objected to because thepage 8 2] this deeds shows that he is not the sole possessor of
either personal or real property. This deed conveys this property to Fuller Moore for his lifetime and to his
six children.

Q,. 8. Fuller, you as administrator, or in your own
right, obtained a judgment in the Court in Tennessee?
A. Yes, sir.
By Mr. Summers: This is objected to because the question has been asked previously.
Q. 9. Fuller, were there any debts of the late J. B..
Moore in the State of Virginia?.
A. No, sir~
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By Mr. Summers:

Objected to as immaterial and irrele-

vant.

Q.

1 o.

You are positive of this?
Yes, sir.
Q. 11. How long have you been administrator of the
estate?
A. About three years.

A.

By Mr. Summers:
only evidence.

The certificate filed is the best and

FURTHER DEPONENT SAITH NOT.
Signature waived.
LYLE BURROW
the next witness, called by and on behalf of the Complainant,
being first duly sworn, was examined and deposed as follows:
DIRECT EXAMINATION
page 83] By Mr. Rouse:
Q. 1. Your name is Lyle Burrow?
A. Yes, sir.
Q. 2. You are a practicing attorney in the State of
Tennessee?
A. Yes, sir.
Q. 3. How long have you been practicing law?
A. Twenty years.
Q. 4. Mr. Burrow, did Fuller Moore. place a note m
hands for collection against E. C. Smith?
A. He did.
Q. 5. When did he do that, do you recall?
A. That has been over a year ago.
Q. 6. Did you attempt to collect the note from Mr.
Smith?
A. In company with Fuller Moore and Mr. J. D. Baumgardner we went out to Mr. Smith's place, to his house and
talked to him and asked him about this note and about paying
it.
Q. 7. What did he say?
A. Well, a few days later, I would say within-
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By Mr. Summers:

Objected to as immaterial.

Q. 8. What did he say on the occasion when you went
out there, do you recall?
A. He said lots of thing if you wanted to tell it all, but
it's too much. He said he had promised to pay it to Mr. A.
B. Whiteaker, but he decided he wouldn't pay it, and a few
days later he came in my office and we had a furpage 84] ther discussion about it and he said, "If you want
to sue, you can sue. I have fixed up my property
so you can't get anything." I said, "what do you mean?"
He said, "Well, I have conveyed my farm and I've got it fix·ed
where I can stay there as long as I live, but you can't make
anything off of it."
By Mr. Summers: The foregoing questions and answers
are objected to as illegal, immaterial and irrelevant.

Q. 9. Now then, Mr. Burrow. what action did you
take then to collect this note?
A. We filed suit before W. S. Baumgardner, Justice of
the Peace in Bristol, Tennessee.
By Mr. Summers: Now, this question and answer is objected to because the record is the best and only evidence of what
he did in Tennessee. This testimony is illegal.

Q. 1 o. Go ahead.
A. We obtained judgment there in Bristol, Tennessee,
and later we tame to Abingdon and brought suit on that judgment before the Trial Justice of Washington County.
By Mr. Summers: This evidence is objected to because
the record is the best and only evidence of the facts in regard
to this proceeding.

Q. 1 1. You all obtained a judgment in the Trial Justice
Court, is that correct?
A. Yes, sir.
By Mr. Summers:

Same objection.

page 85] Q. 12. Did you at that time bring the record
from the Tennessee Court?
A. We had a certified copy of the judgment.

r
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By Mr. Summers: Same objection.
best and only evidence of what he did.

The record is the

Q. 13. Now then, Mr. Burrow, did you at any time
search the records at Washington County to ascertain what Mr.
Smith had done with his property?
A. I did.
By Mr. Summers:

Objected to as immaterial and il-

legal.

Q. 14.

What did you find?

By Mr. Summers:

Same objection.

A. I found that he had conveyed his property to Mr.
Rumley for $250.00.
Q. 15. Did you find any record of his contract or conveyance of his personal property?
A. I did not. I didn't look that far.
Q. 16. Did you ask for an execution to be issued on this
judgment that you obtained in .the Trial Justice Court?
A. I did.
Q. 17. Do you know whether it was or not?
A. I was informed by Mr. Goodman that he did.
By Mr. Summers:

This is objected to because the record

is the best evidence.
Q. 18. I will ask you whether or not this is an
page 86] execution which Hale ·Goodman was paid seventyfive cents to make a levy on? ·
A. I take it that is what it is.
Q. 19. Will you file that as an exhibit to your deposition?
A. I will.
NOTE: Said Execution marked Exhibit "A" to the deposition of Lyle Burrow is filed herewith .
. CROSS EXAMiNA TION
By Mr. Summers:
· X. 1. Mr. Burrow, at the time you instituted this suit
in Washington County, Virginia, had Mr. ·Fuller Moore qualified in the Court of Virginia as Administrator?
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A.

I wouldn't say about that.
You don't know?
A. I don't know.
X. 3. At the time that you brought this suit in the Trial
Justice Court of Washington County, did you find Mr. Rumley' s deed of record before you brought it?
A. I did.
X. 4. You did?
A. Yes.
X. 5. And you say that Mr. Smith stated to you whereabouts?
A. In my office.
X. 6. In your office in Bristol, Tennessee?
A. In Bristol. Tennessee.
X. 7. That he had conveyed his property away?
page 87] A. Had conveyed it away. Conveyed it so judgment wouldn't be any good against it.
X. 8. That was after he had conveyed the property.
wasn't it?
A. I take it was. He told me that and later I came to
Abingdon and found he had.
X. 9. And found that correct?
A. Yes, sir.
X. 1 o. I believe Mr. Smith lives m Virginia, doesn't
he?
A. Yes, sir.
X. 11. And Mr. Fuller Moore lives in Tennessee?
A. That is right.
X. 12. Where did you have service of process on the.first case you had in Tennessee?
A. In Tennessee.
X. I 3. You sued in Tennessee?
A. Yes, sir.
X. 1 4. At a time when Mr. Smith lived in Virginia?
A. Yes, sir.
X. 1 5. Why didn ·t you sue him in Virginia?
A. I am a Tennessee lawyer, I guess.
X. 16. You sued him in another State the first time and
finally had to come to Virginia?
A. Yes, sir.

X.

2.
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X. 17. Who was present when he made that
page 8 8] statement?
A. Nobody. We talked for an hour or two.
FURTHER DEPONENT SAITH NOT.
Signature Waived.

FULLER MOORE
being recalled, first being duly sworn, deposed as follows:

RE-DIRECT EXAMINATION
By Mr. Rouse:
Q. 1. Fuller, was the note on which these judgments
were based a part of J. B. Moore's personal effects at the time
he died?
A. Yes, sir.

FURTHER DEPONENT SAITH NOT.
Signature Waived.

LYLE BURROW
being recalled, first being duly sworn, deposed as follows:

RE-DIRECT EXAMINATION
By Mr. Rouse:
Q. 1. Lyle, when you brought this suit in the Trial
Justice Court for judgment, did you appear on the date that
the case was called in the Trial Justice Court.
A. I appeared on the date that I understood it was set
for trial.
Q. 2. Did you see the Trial Justice?
A. Yes, sir.
Q. 3. Did he call it up?
A. I asked for judgment. I believe he said I
page 89] would have to ask for it. I asked him for judgment. I presented the certified copy of the judgment from Tennessee.
Q. 4. Did you have the note with you there?
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A. · No, we didn't have the note.
ment.

By Mr. Summers:
By the Witness:

Just had the judg-

And he entered judgment?
Yes, sir.

By Mr. Summers: This question and answer is objected
to because the record in this case is the best evidence of the issuance of the warrant, of the service of the warrant, of the date
fixed for trial, and entry of the judgment.
Q. ·5. Mr. Burrow, did Mr. Smith tell you that he had
made this transfer of his property before or after Bo Whiteaker
had attempted to collect the note after the death of James B.
Moore?
A. After Whiteaker had been out to see him.

By Mr. Summers:
ial and illegal.

This is objected to because immater-

FURTHER DEPONENT SAITH NOT.
Signature Waived.
NOTE: The further taking of proof was adjourned until Tuesday, May 2 I, I 940, at two o'clock, at Abingdon, Virginia, by agreement of counsel, at which time, the fo!Iowing
proof was taken.
·

J. T. HAGY
page 99] the next witness, called by and on behalf of the
Complainant, being .first duly sworn, was examined
and dep.ose~ .as follows:
DIRECT EXAMINATION
By Mr. Rouse:
Q. r. State your name and official position with the
County.
A. J. T. Hagy, .Assistant Trial Justice.
Q. 2. Mr. Hagy, you are Assistant Trial Justice for
Washington County and as such you have access to the Trial
Justice' records, do you not?
A. Yes, sir.
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Q. 3. I will ask you whether or not you have the file
of Fuller Moore, Administrator against E. C. Smith, et al?
A. Yes, sir.
Q. 4. I will ask you whether or not the original warrant in this file is there?
A. Yes. sir.
Q. 5. What is the date of the issuance of the warrant?
A. 16th day of December, 1939.
O. 6. What date was it made returnable?
A. Made returnable for the 23rd day of December at
ten o'clock.
0. 7. Before E. H. Moore, Trial Justice?
A. Before the Trial Justice of Washington County.
Q. 8. That is 1939. isn't it?
A. Yes, sir.
p~ge 9 1] Q. 9. Now, Mr. Hagy, I will ask you whether or
not also in the file is a certified copy of a judgment
nl,t~:ned bv Fuller Moore, Administrator against E. C. Smith
m me Squire Baumgardner's Court, Bristol, Tennessee, on a
note and intetest and attorney's fees in the amount of $394.35
and $4. 75 costs.
A. Yes, sir.
Q. 1o. I will ask you to read the judgment.
By Mr. Summers: Counsel for defendants objects to the
introduction of this record from the State of Tennessee because
it does not in any manner comply with the requirements of the
law in a suit of this character, and absolutely is inadmissible in
its present form of evidence to any fact either before the Trial
Justice of Washington County or any Court.

Q. 1 1. I will ask you again, Mr. Hagy, to read the judgment of the Justice on that Tennessee warrant.
By Mr. Summers: This is objected to.
the best and only evidence.

The record is

"I, W. S. Baumgardner, J. P., do hereA.
(Reading.)
by certify that this is a true and correct copy of the judgment
rendered by me on the within cause on May 17, 1939. This
the 4th day of December, 1939. W. S. Baumgardner, J. P."

By Mr. Summers:
material.

This is objected to as illegal and im-

66

Supreme Court of Appeals of Virginia

J. T. Hagy

Q. 12. Now, Mr. Hagy, I wiII ask you to read
page 92] the judgment of the Trial Justice of Washington
County in the case of Fuller Moore, Admr., against
E. C. Smith.
A. (Reading.) ·'Fuller Moore, Admr., vs. E. C. Smith.
In debt on the 23rd day of December, 1939, judgment that the
plaintiff recover of the defendant $3 99. 1o with interest from
the 23rd day of December, I 9~(). until paid and $2.50 for his
costs. Signed E. H. Moore, Tiral Justice."
By Mr. Summers: The introduction of this evidence is
objected to because the amount of the judgment does not correspond to the warrant: because said judgment was rendered
upon illegal and insuffi6ent testimony and because said judgment was rendered on the 23rd day of December, 1939, when
the summons in the case was for the 26th of December. 191 Q.
and was rendered without a hearing so far as the defendant was
concerned, and for the rea,son that the judgment as read to the
stenographer does not state in what capacity Mr. Fuller Moore
obtained said judgment. It simply says Fuller Moore, Administrator - of who? And for the further reason that Fuller
Moore, the complainant, has never qualified as Administrator
in the State of Virginia, and in fact, is not administrator of this
estate in Virginia.

CROSS EXAMINATION
By Mr. Summers:
X. 1. Show me the warrant that was issued here on this
judgment?
A. The warrant was issed by J. E. Barb, Justice
page 9 3 J of the Peace.
X. 2. And look at this copy that was served upon
the defendant, E. C. Smith, and tell whether those two papers
are in the same handwriting?
By Mr. Rouse: I object to the question. Mr. Hagy is
not a handwriting expert nor doesn't purport to be.
By Mr. Summers: It is not necessary that Mr. Hagy or
anybody else be a handwriting expert to see that both of the
papers were written by the same man.
A. They look to be to me.
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X. 3. The warrant that judgment is rendered on summoned Mr. Smith for what date?
A. 23rd of December, 1939.
X. 4. What date does this copy served on Mr. Smith
say?
A. 26th.
FURTHER THIS DEPONENT SAITH NOT.
Signature Waived.
E. C. SMITH
one of the defendants, being first duly sworn, deposed as follows:
DIRECT EXAMINATION
By Mr. Summers:
0. 1. State your age, residence and occupation.
A. If I live until the I 2th day of next month I will be
sixty-eight. Washington County, Virginia.
Q. 2. Mr. Smith, in regard to this debt that is aspage 94] serted by Fuller Moore as Administrator of I. B.
Moore, deceased, I wish you would state whether
or not you owe this debt?
A. I don't owe it.
By Mr. Rouse: The question is objected to as being irrelevant and immaterial, and would only be tending to controvert court records.
Q. 3. Mr. Smith, how long have you lived in Wash-·
ington County, Virginia?
A. Lived there about twenty-seven years, I guess.
Q. 4. Did you ever live in Tennessee?
A. Yes, sir, I lived in Tennessee up until about twentyseven years ago.
Q. 5. Mr. Smith, you say that you do not owe this
debt. Will you please explain why you make that statement.

By Mr. Rouse: I object to the question, since it would be
irrelevant and immaterial because the action is based on judgments obtained in Tennessee and Virginia.
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A. Mr. Moore, James Moore, I borrowed some money
from him about twenty-seven or eight years ago. He give me
the principal and I was to pay the i1;1terest as long as he or I
lived, and he gave me the principal of the note. $300.00.
Q. 6. That was your agreement with him?
A. Yes. sir.
Q. 7. Did you pay interest while he lived?
page 9 5] A. Yes, sir.
Q. 8. I believe you and your wife sold your land
and personal property to Mr. J. P. Rumley?
A. Yes. sir.
Q. 9. At the time that you made that sale did you owe
Mr. James Moore anything?
A. No, sir.
Q. r o. You did not?
A. No, sir.
Q. 1 1. What information, if any, did you give Mr.
Rumley as to this claim or debt?
A. I didn't give him any at all.
Q. 1 2. I believe you stated that at the time you traded
you didn't consider you owed anybody anything?
A. No, sir, I didn't owe anybody anyth.ing. I didn't
consider I did.
Q. 1 3. What did Mr. Rumley pay you for this land and
personal property?
A. He paid me $250.00 in cash and is to see that I am
took care of and have my living as long as me and my wife
lives and bury us, give us a decent and respectable burial.
Q. I 4. I believe that you claimed you were sued upon
t~~ debt in Tenn~ssee.
Will you please tell where you were
when they served process on you?
page 96] A. I was in Bristol. Tennessee, when I was served
with process on the first juqgment in Tennessee.
Q. 15. And at that time you lived in Virginia?
A. Yes, sir.
Q. 16. How did you happen to be over in Tennessee?
A. I went to Bristol to get my groceries and to trade
and was on the Tennessee side and they walked up and served
the papers on me.
Q. 1 7. Now. tell us about this Virginia judgment.
Who served that paper on you?
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A. Hale Good:r.m:an. saved that paper there at· my home.
Q. 1&. Db· you have tihe paper .be served on you?
A., Y eS',, sir~
Q.. 1 gi.. I want you co. look at the paper that I ha·nd
you and tell me if this is the summons that Mir. Goodman
served. on vou ?·
A- Ye~ sir.
Q. 20. Will you iht that Sl'l:nlmons with your depositio·n in ttbis; case?
A. Yes, sir.
NOTE: Said summons marked Exhibit N<i>.
deposition of E. C. Smitn is filed here.with.

1

to the

Q. 2 1. Did yol!ll aippGr on the: 26th daiy of December according to that noti<:e:?
A. Yes, sir.
0. 2:2:. Did vo~'ll exp.e<l:t to· defend trhat suiit?
p:ge 9 7] A. Yes, sir, I did.
Qt. 23. What. JnappenuL when YOQ a·ppeared on
the 26th?
A. Judge. Moote. said it. had heen. tried on Satu:r:.day, the
2 3-i.:Cil a.nd I didn't aippea.r,, wasn: t the.re, arui he. nendered: judg.me1lllti. against me.
Q. 24. So you have never had an opportunity to defend
that suit at all?
A. No,, sir ..
Q. 26. You were summoned to appear on. the 26th and
the judgment wa-s rendered and' execution issued on. the 23rd?
A. Yes, sir.
0. 26. And' you· went ba·ck home?
A. Yes, sir.
Q. 27. What di'Cf you do with this land and personal
property when you sold it to Mr. Rumley?
A. Turned it over to M1:. Rum.l~y, an& sta,yed on and
tried the best I could ·to get something off of ii1! to, live on.
Q. 2iL Y 0ui hav-e ha~i nothing to <1:t©· with it except to
try t!o, suppQrt yoursel:f a-:nd your wife: sim:e then.?'
A. That is all.
Q. 29. Did you sell this lamd- t0, M.tr. ~amley wiith the
in.tentiomi 0f. l!J:i.ndaring,, defayi,f.l.g or cfufraudinig aiRY ot your
creditors?
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By Mr. Rouse: I object to the question as leading.
No, sir. I didn't know that I owed anything.
Q. 30. How long before you actually traded with
page 98] Mr. Rumley was it that you and he had been discussing this trade?
A. He had spoken to me about the place some two or
three months - or probably a year before - about buying
the place if I took a notion to dispose of it.
Q. 3 I. Had vou been trying to get someone to take this
same contract that Mr. Rumley took?
A. I had tried to get two different parties to take what
I had and take care of me and my wife.
Q. 3 2. What is the age of your wife and what is the
condition of her health and your health?
A. Her health is very bad. She's seventy-three years
old, coming seventy-four.
Q. 34. Do you need someone to take care of you and
your wife?
A. Yes, sir, need someone bad. She is not able to
scarcely do anything and I ain't able to do but very little.
Q. 3 5. Do you or not consider that the trade you made
with Mr. Rumley that he paid you the value of your property?
A. I considered he paid the value of it and probably
more.
Q. 3 6. It depends on how long you live?
A. Yes, sir, and what trouble we have to be to anyone ..
Q. 37. Do you and your wife have any children?
A. No, sir.
Q. 3 8. Does Mr. Rumley look after you and your wife
and the property, the farm?
A. Yes, sir, he comes over to see how I am getting
page 9 9] along.
Q. 39. Takes care of you?
A. Yes, sir.
Q. 40. Do you call upon him for whatever you need?
A. Well, it hasn't been but what I could get what I
wanted myself off of the place.
Q. 41. Up to this time?
A. Yes, sir. I haven't had to ask for anything other
than what I get off the place.

A.

'

.
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Q. 42. Was or not that a legal bona :fide transaction
between you and Mr. Rumley?
By Mr. Rouse: I object to the question as leading and
drawing a conclusion.

A. What was the question?
(Whereupon. Q. 42 was read to the witness:)
A. I don't know what you mean.
Q. 42. Was this an honest trade between you and Mr.
Rumley?
A. Yes, sir, an honest trade.
CROSS EXAMINATION
By Mr. Rouse:
X. 1. Mr. Smith, I hand you here a copy of your contract with Mr. Rumley :filed with your papers and ask you if
that is not the entire contract between you and Mr. Rumley?
A. Yes, sir, that is the contract.
X. 2. That is the contract?
A. Yes, sir.
page 100] X. 3. Now, that is all the contract that you have
with Mr. Rumley, isn't it?
By Mr. Summers: Objected to because this contract is
only a part of his contract. The deed between these parties
constitutes another part of the same contract.
X. 4. Now then, this is the contract, isn't it, Mr.
Smith?
A. Yes, sir, this is the contract.
X. 5. Now, I will ask you to point out any place in that
contract where it says Mr. Rumley is to take care of you for
the rest of your life or render you any assistance during your
lifetime.
A. I could read it to you, Dick.
By Mr. Summers:

This is objected to.

X. 6. Read it.
"That the first parties shall remain on
A.
(Reading.)
the real estate conveyed to the second party, manage and cultivate the same, using the stock mentioned in this contract for

E .. C.. Smiith

the- p~rpose tbeueoJ, and shalL have and derive a living according to the standards that they haive· maintained in the past.
from the. proceeds of said land and the increase of said stock,
any overage or surpl'us to go to the party of the second part ..
"As a further consideration for this contract, the party of
the second part hereby agrees and: bmda· himself, at the death
of the first 11>ar1!m~. or eittheir (!)f them,, to see that theyi get a decent and respectable bwrial as be.tom.es: their station in life.
"Ti.le stodi and pettsCDiDlal pr0per1rw above mentionpage Io 1] ed, which is sold and delivered by this contract,. is
as follows:''
X. 7. In other words, Mr. Smith, all that Mr. Rumley
is to do is to bury you. and' youir· wffe, isn't it?
A. No, sir.
X. 8. What else is he supposed to do?
A. Furnish me a living.
X. 91. Off of tlae place if you make it yourself?
A. I call! hcbve a man there~.
X. 1 o. But he doesn't ha1ve to putt. out a penny foe you
unless he wants to, does he?
A. Yes, sir.
X I Ji. Now, Mr. Smitrln,. your deed ooesn't say anything about that at all?
A. The deed is j:iist for th<t teal estate.

By Mr~ Summers:
dence.

Ob~t?ion.

Th deed! is· the. best! evf--

X. 1 1. Now, Mr. Smith, when did you· say you and
Mr. Rumley got together about the purchase of this land?
A~ Had been talking about . it sometime before hand.
final'fy got together along in February~ We agreed on what we
would' do, what he should' cfo and what we would' db.
X. 1 3. f believe you stated' on examination in chief that
Mr. Rumley had come to yoa and was trying t.o buy the farm,
is that correct?
A. Yes, sir, that was sometime three: or- four years ago_.
X. 19. Now then, you all agreed on the purchase price?
A. Yes, sir.
page 102] X. 15. You did before you.came. to see Mr. Warren?
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A. Yes, sir, we agreed upon the price and the contract
and everything before we ever said anything to Mr. Warren.
X. r 6. Now then, Mr. Smith, what was that agreement?
By Mr. Summers: This is objected to because the contract and deed are the best evidence.
A. You've got the contract and deed.
What further
do you want for agreement?
X. r 7. You were present when Mr. Rumley testified
before?
A. I believe so.
X. 18. You heard Mr. Rumley say that when he came
to Mr. Warren's office he didn't know whether the consideration would be $1.00, $500.00 or what it would be. Do you
recall that?
A. I don't remember that now, Dick. If Mr. Rumley
s:1id that, I don't remember it.
X. r 9. Now, Mr. Smith, you stated here that you
didn't know that you owed this debt to anybody. When you
were summoned in Bristol, Tennessee, to answer this warrant
in debt on this note of James B. Moore, you appeared over
there, didn't you?
A. Yes, sir.
X. 20. And explained your side of the case to the Justice over there, didn't you, Mr. Smith, to Mr. Baumgardner?
A. Yes, sir, and proved Mr. Moore had give me the principal.
X. 2 1. Mr. Baumgardner entered up judgment
page 103) against you, didn't he?
A. Yes, sir.
X. 22. And you received a notice sometime after that,
served on you by Hale Goodman, that they were asking for
judgment in Virginia on the judgment obtained in Bristol.
Tennessee, didn't you?
A. Nearly a year after that.
X. 23. Now then, Mr. Smith, you say you came up
here to see Mr. Moore about it and be told you he had already
entered up judgment?
A .. Yest sir ..
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X.
ment set
A.
X.
A.

24. And you didn't take steps to have that judgaside or anything, did you?
No, because I didn't think it was necessary.
25. Why didn't you think it was necessary?
Because I didn't owe it. What was the use to?
X. 26. Now, Mr. Smith, I will ask you this: Didn~t
you have a fellow by the name of Moore living on your place
a while back?
A. Five years ago, him and his wife was to look after
me and my wife and take care of us Jnd I offered to give them
what was there if they would stay there and take care of us.
X. 27. What was his name?
A. Charlie Moore.
X. 28. Mr. Smith, do you recall when an attorney from
Bristol. Tennessee, by the name of Bo Whiteaker first came t_)
you about this obligation?
A. Yes, sir.
page 104] X. 2Q. About when was that?
A. That was on the 6th day of April.
X. 30. What year?
A. I don't just remember. I believe it was '36. James
"Babett Moore died and was buried on the 4th of April. Mr.
Whiteaker and Fuller Moore came to my house the 6th. I
was setting out tobacco and promised to pay when I sold the
tobacco. That was the 6th day of April.
X. 3 1. What did you tell Mr. Moore about the debt at
that time?
A. I told them I didn't have nothing to pay with, that
I couldn't buy a hen and chickens.
X. 3 2. They went away?
A. Yes, sir.
X. 3 3. Now then, Mr. Smith, was this other fellow
Moore living on your place at that time or do you recall?
A. I don't believe Moore was. I believe a fellow by
the name of Lacy was living there at that time.
X. 34. Now, Mr. Smith, who was the next person who
came to you about this obligation?
A. Fuller himself.
X. 3 5. Fuller himself?
A. Yes, sir.
X. 36. Was Baumgardner with him any time he came?
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A. He was later on. Way later.
X. 3 7. And what did you tell them on those occasions?
A. Fuller come and asked for a new note given
page 105] in his name. They didn't ask for anything but
·
wanted a new note given to Fuller in Fuller's
name and I refused to do it.
X. 3 8. Now then, Mr. Smith, I believe that they went
ahead and Lyle Burrow, I believe it was, that first sued you on
the Tennessee side, didn't he?
A. They said Lyle done it. I don't know who done it.
X. 39. Wasn't he down there the day you made your
objections before Baumgardner?
A. No. sir, he wasn't there.
X. 40. Was J. D. Baumgardner there?
A. Yes, sir.
X. 41. He represented Fuller at that time?
A. Yes, sir.
X. 42. Lyle then came to see you about the payment
of it, didn't he?
A. No, sir. He never did come to see me, or at least
he said he didn't.The last time Fuller and John Baumgardner
was there, Lyle was with them and said he wasn't looking after it, said he didn't have nothing to do with that.
X. 43. He did?
A. Yes, sir.
X. 44. After that do you recall an occasion in Mr. Burrow's office in Bristol that you had some conversation with him
about the obligation?
A. Yes, sir, I went in there two or three days
page 106] after he was there.
X. 45. What did you talk about that day?
A. Talked about some timber Fuller was cutting. I
asked him if he was going to take that case of Fuller's. I said,
"if you do, you'd better get your money from him. You won't
get nothing out of me, Lyle Burrow, because I ain't got nothing."
You told him you had transferred your property?
A. Yes, sir, told him I had nothing.
X. 4 7. Now then, Mr. Smith, as a matter of fact you
live right on the Tennessee line, the State line?
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A. It's a mile or further from the State line.
X. 48. You get your mail R. F. D. Tennessee?
A. Yes, sir, off of the Tennessee Route.
X. 49. Mr. Smith, if you could get a cash price for
your farm today, what would you say it would be worth an
acre?
A. I don't know what it's worth the way land's worth.
I know what it is worth to me to be took care of, but for cash
I don't suppose I would price it. I didn't sell for cash, but
made arrangements for me_ and my wife to be took care of.
X. 50. Now, Mr. Smith in comparison with Mr. Rumley' s land, is your land better or is his land better for farming
facilities?
A. Well, I don't know as there's very little difference in
it. It's all off the same farm.
X. 5 1. It is all off the same farm?
A. Yes, sir.
page 107] X. 5 2. Isn't your land a little better for farming
than his?
A. I don't suppose it is.
X. 53. Mr. Smith, how much tobacco did you raise
last year and the year before? How much did you sell?
A. I sold four hundred and some pounds last year. I
sold between four and five hundred pounds, right close to it?
as well as I remember.
X. 54. How much wheat did you raise'?
A. I raised sixty bushels.
X. 55. Both years?
A. One year twenty-seven, year before last, and last
year sixty.
X. 56. Did you raise any corn?
A. Why just about corn- enough to feed the stock.. feed
the mules and fatten the hog.
X. 57. You refer to that stock as your stock?
A. It was Mr. Rumley's stock.
X. 58. Have you ever turned the stock over to Mr.
Rumley?
A. Yes, sir.
X. 59. It is kept on your place all the time, isn't it?
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By Mr. Summers: Objected to because the contract just
introduced by the cross examiner expressly states that the stock
was delivered the day the contract was executed.

X. 60.

Did he take the stock away from your place?
No, sir.
X. 6 1 • It has been in your possession ever since?
page I 08] A. Yes, sir, been there on the place. I look after
them. Mr. Rumley uses the team when he wants
to. \Vhen he needs the team he gets the team and uses it.
X. 62. Mr. Smith, did you have that contract recorded?
A. No. sir.
X. 63. Did Mr. Rumley?
A. Not that I know of, he didn't. I didn't think it
necessary to record it.
X. 64. Mr. Smith, who has been helping you on t}~
farm during this last year?
A. A fellow by the name of Dishner, George Dishner.
I· ve got him in the house with me now, him and his wife.
X. 6 5. What kind of contract do you have with them
now?
A. He does the work and puts out the crops and I give
him the third and he does the work.
X. 66. And you get the balance of it?
A. Yes, sir.
X. 6·7. Mr. Smith, do you ever have any calves or increase of stock on your place?
A. No, sir, I never have no calves. There is a calf
there.
X. 68. What· about hogs?
A. I have a hog.
X. 69. You have a hog?
A. Yes, sir.
X. 70. You don't ever sell anything up at the
page 109] live stock market?
A. No, sir.
X 71. Or do any trading at all in live stock?
A. No, sir.
X. 72. Mr. Smith, I will ask you whether or not you
have ever accounted to Mr. Rumley for any of the. excess from
your· farming· activities- since you deeded him the place?

A.

Supreme Court of Appeals of Virginia

E. C. Smith
By Mr. Summers: Objected to because the contract provides that there shall be no accounting unless there is an excess.
A. I have given him $50.00.
X. 73. Now, Mr. Smith, what was that $50.00 for- .
what did it grow out of?
A. Well, I. suppose it originally come out of the tobacco and a calf that was sold.
X. 7 4. Do you keep any set of books or anything like
that?
A. No, sir.
X. 75. Do you owe any obligations at all other than
this one, Mr. Smith?
A. No, sir. not that I know of.
X. 76. Your place was unencumbered until you deeded
it to Mr. Rumley?
A. Yes, sir, and I don't owe this one.
X. 77. And that is the reason that you deeded it to Mr.
Rumley, to keep this obligation from being paid,
page 110] didn't you?
A. No, sir, it was not.
X. 78. But you don't intend paying this, do you?
A. You' re going to make me mad now, Dick, and I'll ·
tell it all. No, sir, I don't intend to. I told Fuller Moore
I didn't because I didn't owe it.
X. 79. I just want to ask you one more question: \Vhen
you and Mr. Rumley came in to Mr. Warren's office to have the
contract drawn, I will ask you whether you told Mr. Warren
how to draw it or whether Mr. Rumley told him?
A. I told Mr. Warren I wanted it drawn and how to
draw it.
X. Bo. Was Mr. Rumley present at all times?
A. No, sir, he wasn't present at times because I went to
see him as I would to see you as counsel. I wouldn't bring the
country with me.
X. 8 1. He was there the day that this deed was drawn.
wasn't he?
A. Yes, sir.
X. 82. And was present with you and Mr. Warren
during all the discussion that was had relative to this?
A. No, he wasn't present during all the discussion.
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X. 83. Now then, about the contract, when did you
finally prepare it?
A. Right when we made the deed, we made the contract, and then later I took it up there and put in typewritten
form by Mr. Warren.
X. 84. Now, Mr. Smith, how many room house do
you have?
A. Well, I've got four rooms that I am using
page 1 1 1 ] and I could have three or four more if I would
finish them up and furnish them.
X. 8 '5. How large a barn?
A. Small log pen barn with shed around it.
X. 86. Do you cure your tobacco in it?
A. In the shed, yes, sir.
FURTHER THIS DEPONENT SAITH NOT.
Signature waived.

J.P. RUMLEY
being recalled, being first duly sworn, deposed as follows:
RE-DIRECT EXAMINATION
By Mr. Summers:
Q. 1. .Mr. Rumley, when did you take possession of
this personal property that you bought from Mr. Smith?
A. Well, it was at the time when we made the deal in
February that I took possession as much as I have now.
0. 2. Have you always had possession of this property
and control of it?
A. As much as I was required or as much as I was suppoted or as much as I had authority to have.
n. 3. Do you use the personal property whenever you
see fit?
A. Y c~. sir, when Mr. Smith's not using it.
0. 4. Do you work the mules?
A. Yes, sir.
Q. 5. What kind of mules are they?
A. Good pair of old mules, twenty odd years
page 1 1 2] old, in good shape for twenty years old.
Q. 6. Now, I believe Mr. Smith said that he had
sold one calf. Did he give you anything for that?
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A. No, he has a perfect right to use it if he needs it for
him and his wife's support.
Q. 7. Wasn't that price of that calf included in the
$-5 o. oo that he paid you?
A. He probably· didn't need all the money that the calf
brought for his and his wife's support.
RE-CROSS EXAMINATION

By Mr. Rouse:
X. 1. Mr. Rumley, that $50.00 that he gave you, do
you recall what date it was?
A. No, I do not. It was sometime after or the very latter part of last February in the year 1939. He didn't pay me
anything this year, but the year before, that was as well as I
remember sometime in February-the latter part of February.
He said that he thought he could 'spare me $50.00. That was
in the two years that I had possession.

By Mr. Summers: You filed your receipt with the papers
that gives the correct date?
By the Witness:

That was the payment of the purchase

price.

By Mr. Summers:

I will withdraw that question.

By Mr. Rouse: No, leave it in.
page 113] X. 2. Mr. Rumley, did you give Mr. Smith a receipt for that $50.00? ·
A. No, sir.
X. 3. How did he pay it, with check?
A. Cash.
X. 4. And no evidence retained of it?
A. None whatever, no. Now, in event that he and his
wife needs that money, why I would be obligated to them because it come from the place. I would be responsible to them
for that amount of money.

x.

5.

$50.00?

A. Yes, in the event they needed it. Othervtise, it
would be mine according to the contract.
X. 6. Mr. Rumley, about the value of this land of Mr:
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Smith's which he ,deeded to you in comparison with yours. Is
yours best for farming or his?
A. There is a difference in the quality of the land. The
majority ·of his land is better wheat land than mine. Mine
is a black ·Chestnut land, ·good ·Corn .land and good grass land.
His is ·both and he's got a very ,nice place there - kept it ~up
very well. Only ,had the small area and he's looked .after it
well. It's better wheat ,producing than the majority. It pro·duces better wheat than mine, yet it joins it. I mean .the place
as a whole is :better than the majority over .next .there through
the Dishner's Valley road. Where his house is it's flinty .gravelly land known as ·nigger's head, huckleberry land.
page 114] X. 7. Now, .Mr. Rumley, you read .the contract
and the deed, didn't you?

A.

Yes.·

X. 8. ·Before you ·signed theni'?
A. Yes.
X. 9. ;[here is nothing in ·there that says that you will
·have to take care of Mr. Smith and his wife for the rest of
their life, is there?
A. Well, it seems to be implied or at least I ,figured it in
that way, that in event that Mr. SmitbX. 1o. I am asking you if it is in there?
A. It doesn't seem to say it in the contract, ·but it's implied and I suppose implied in the ·contract, or at 'least that's
the .in.te.rpreta.tion I .bad of ..the contract. In event that Mr.
Smitb gets in .a .position that he can't look after the land, I
would be responsible, because in the contract ·he has foll control of the place. He can rent .it.out. He can use all the products off of the place if needed for his support. In the event he
-gets so :ae ,can't -do ·that I would be responsih~ ..ef wurse. I
could or should - according to the way the contract is inter-preted te me. I would take the place .and :run ~the place. In
other words. ·1 w0uld rent the -place when he igot s.@ he w.o.e:Uln · t
be able to derive ·his support for him .an,cl :his ·w:if.e . off lthc
plac-e. · in other words, I would ·see 1:hat :he didn't s.tarY.e. I
wotikl see that >the place ·Sho.ulcl a<ieep ihim .a•nd hi-s ·wife ~alt ~
normal standing.
X. 1 :1 T:he pt>opl?l'ty 1is ,wiell Mrtt:1rttb it to keep
-.C
.L-.
} ' C.
•
'
• ~
page 1 ,1 5] :them tor :th e 'l'.CSt ,w.i
tmt:u.r.1ie, ilsn
:t 1t.
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A. If properIy handled. Lots of men could gn
there and starve to death on it. You can take a man that don't
know anything about farming and give him the best farm in
Washington County, taxes paid, with not a dollar a11d know
nothing of farming equipment and he would go busted the
first year. The reason he would do that he would mortgage
it for equipment and right there he would bust.
X. 1 2. Mr. Rumley, I believe you stated that you had
paid the taxes on this place for each year since you bought it?
A. It hadn't been transferred in 1938 and the tax ticket
come out in Smith's name and he lifted that ticket. Now, last
year's taxes, the taxes for last year, it had been transferred and
it come out on my ticket and I lifted that.
X. 13. You paid for it?
.
A. He paid Bill Webb for it and took it out of the produce. I try to make the place pay the taxes, but I am responsible for the taxes.

FURTHER THIS DEPONENT SAITH NOT.
Signature waived.
By Mr. Summers:
Defendants close.
By Mr. Rouse:
Complainant closes.

EXHIBIT "A" DEPOSITION FULLER MOORE
page 1 1 6 ] LETTERS OF ADMINISTRATION
State of Tennessee, Sullivan County.
To Fuller Moore, a Citizen of Sullivan County:
Whereas, It appears to the Court now in session that
James B. Moore has died, leaving no will, and the Court being satisfied as to your claim to the Administration, and you
having given bond and qualified as directed by law, and the
Court having ordered that Letters of Administration be issued
to you:
. These are, therefore ~o authorize and empower you, the
said Fuller Moore to take mto your possession and control all

'
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the goods, chattels, claims, and papers of the said intestate, and
return a true and perfect inventory thereof to our next County
Court, or within ninety days from the date hereof; to collect
and pay all debts, and to do and transact all the duties in relation to said estate which lawfully devolve on you as Administrator; and after having settled up said estate, to deliver the
residue thereof to those who have a right thereto by law. Herein fail not.
Witness, H. W. Copenhaver, Clerk of said Court, at office, this 1 3 day of April, 193 7, and the 1 6 1 years of American
Independence.
H. W. Copenhaver, Clerk.
By C. J. Harr, D. C.

STATE OF TENNESSEE, SULLIVAN COUNTY.
I. H. W. Copenhaver, Clerk of the County Court of said
County and State, hereby certify that the above is a true and
perfect copy· of the proceedings appoint Fuller Moore Administrator of the estate of James B. Moore, as appears of record
in my office. This 14 day of May, 1940.
(SEAL)

H. W. Copenhaver, by C. J. Harr, D. C.

EXHIBIT "B" -

FULLER MOORE -

DEED

THIS DEED made and entered into on this the
1st day of April. 1937, by and between James
·Moore, party of the first part, and Fuller Moore, party of the
second part, and the six children of Fuller Moore, parties of
the third party.
page
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WITNESSETH:
THAT FOR and in consideration of the love and affection which I have for the parties of the second and third parts
I have this day bargained sold, and do hereby bargain, sell.
tr:'nsfer and convey unto the party of the second part, Fuller
Moore for and during the term of his natural life and upon J"
death the remainder to the six children of the said Fuller
·Moore, their heirs and asigns, all of the right title claim and intcn: :t which I have in and to the following described tract of
land situated~ lying, and being in the 5th Civil District of Sulli.
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·van 1Cmmty, Tennessee, .and .adjoining '.the :lands ,of Jaf'les B0'"'her. James and William Seneker; Barker Dunn and oth~anil
:bounded as ,follows:
·
Beginning at a white oak wher~ Dav.id.,Shell'•,comer arr
.oak ·stood, -then,e :with his ,line North 2 7 East rn6 pole~
-white CiJak; thence North 85 West 2.2 poles to :three white oaks
.a aoimer 0f Henry King's rye land; thence North 1 8 W. :I , ,
poles to two white oaks at Michael now Peter Hickman's
comer; ,thence with hi6 line S. 58 W. 206 poles .to a dogwood
and .hickory ;and ash; thence along Frederick Barpage 118} ger's line S. 20 E. 128 poles to a hickory and lo·cust .on ·Elias Seneker' s line, thence along the same
S. 45 ·E. 7.2 1poles to the Beginning, containing one hundred and
ninety-five acres ( 195) acres be the same more or less.
Except from tthe farm above-conveyed, twelve acres of said
land 1ying on the east corner of said farm, now enclosed by .,
·x.rya·rate fence, -which was ·sold to Jas. S. Moore, and a tr
offand conveyed to James Moore of 9-9/10 acres, also a tra~t
of land conveyed by the party of the first to 'Grace 'Fincannon
and now owned ,by E. L. Walford. to which deed reference is
made.
Party of the first oart .conveys to Fuller Moore .... ,, rif the
personal property, which he now owns of evay kind :
character, ·.or which the said party of the ,first part may own c1t ·
the date of his death.
To have and to .hold unt0 the ·said party of .the r.econ<l
pa·rt for .and ·during the term of his ,natural ,life, and to the parties of the third part the remainder interest in said land, in .fee
simple forever.
In testimony whereof I have hereunto signed my name
on the day and date first above written.
his
JAMES X MOORE
mark
Witnesses to signature:
J. A. Delaney
Claud Shipley
STA TE OF TENNESSEE
)
·COUNTY OF SULLIVAN
)
Before me, J no. F. Blevins, a Notary Public personally
appeared James Moore to me known to be the person described
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1 1 9]

Fuller Moore vs. E. C. Smith, et al

. 85

in and who executed the foregoing deed instrument and acknowledged that he executed the same at his free act and deed.
Witness my hand and seal at Blountville, Tennessee, this
the 1st day of April. 1937.
Jno. F. Blevins. N. P.
My commission expires on the
14th day of Jan. I 940.

(SEAL)
EXHIBIT ''A" DEPOSITION J. P. RUMLEY
RECEIPT
Received of J. P. Rumley
Balace on· .land this day

100.00

Dollars

: Mar. 18, 1938
E. C. Smith

EXHIBIT "A" - LYLE .BURROW - EXECUTION
page

1 20]

THE COMMONWEALTH OF VIRGINIA:
County of W~shington, ·to~_wit:

TO J. T. WOODWARD, SHERiFF OF SAID COUNTY:
I COMMAND YOU, in the nathe of the Commonwealth
· of Virginia, that of the goods and chattels ·of E. C. Smith in
your district, you cause· to be the sum of Three Hundred
Ninety-Nine & :I0/100 Dollars, with interest from the 23rd
day of Dec. 1939, till paid which Fuller Moore Adm., recovered
bcfore·me in ·a warrant in ·debt, and also the sum of Two and
50/1 oo dollars. which we~ adjudged to the said plaintiff for
£osts in prosecuting said warrant.
Given under ~y hand this 29 day of January. 1940.
Homestead waived?
Irene Hagy, Trial Justice Clerk.
Endorsed as follows.:
Execeuted by making a diligent search and nothing found
belonging to E. C. Smith to levy on.
· This 4 day of Feb. 1 940.
D. H. Goodman, D~ S. for
J. T. Woodward. S. \V. C.
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E. C. SMITH - SUMMONS

COMMONWEALTH OF VIRGINIA, COUNTY OF WASHINGTON. TO-WIT:

To J. T. Woodward. Sheriff of said County:
I HEREBY COMMAND YOU, in the name of the Commonwealth of Virginia, to summon E. C. Smith, if to be found
in. your district, to appear at the Trial Justice Court at Abing- don Virginia in said County on the 26 day of December, 1939,
at Io o'clock, A. M., before said trial justice of said county as
may then be there to try this warrant, to answer the complaint
of Fuller Moore, Adm. upon a claim for money for the sum of
$394.35 on judgment, $4.75 cost due by judgment from Tenn.
And then and there make return of this warrant.
Given under my hand this 16 day of December, 1939.
F. E. Barb, J. P.
CERTIFICATE
page
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STATE OF VIRGINIA
CITY OF BRISTOL, to-wit:

I, Ruth E. Rouse, a Notary Public for the City of Bristol,
in the State of Virginia, do hereby certify· that the f'"'regoing
· depositions were duly taken, reduced to writing, the signatures
of said witnesses being exptessly waived, before me, at·· the
place and time therein mentioned, pursuant to agreement in the
caption.
In Witness Whereof I have hereunto set my hand at Bristol, Virginia, this 25th day of May, 1940.
My commission expires May 5, I 941.

RUTH E. ROUSE,
Notary Publi~.
BILL OF COSTS:
To Notary fee for swearing witnesses, time taking and
transcribing the foregoing depositions
Paid by Complainant . . . . . . . . . . . . . . . . $ 17. 30
Paid by Defendants ............ : . . . . 17.80
Ruth E. Rouse
AMENDED OR SUPPLEMENTAL BILL
page

123]

Filed June 13, 1940

Fuller Moore vs. E. C. Smith, et al
To the Honorable Walter H. Roberston, Judge of

:said Court:
Your orator, Fuller Moore, respectfully represents:
1.
That on the 28th day of February, 1940, he exhibited in this court his original bill of complaint against E. C.
Smith, Mary A. Smith and J.P. Rumley wherein he set forth:
That on the 17th day of May, 1939, in a Magistrate's
Court at Bristol, Tennessee, your orator recovered against the
said E. C. Smith a judgment for the sum of $394.39 and all
costs of the suit amounting to $4. 75; that on December 23,
1939, in the Trial Justice's Court of Washington County,
Virginia, your orator recovered against the said E. C. Smith a
judgment for the sum of $399. 1o with interest from the 23rd
day of December, 1939, and $2.50 costs, on the judgment obtained in Bristol. Tennessee, which said sum of money yet remains unpaid:
Your orator further avers that the said E. C. Smith on
the 14th day of February 19
executed to J. P. Rumley a
deed, whereby he conveyed to the said Rumley the following
property, to-wit:
Thirty acres, more or less, lying and being in Goodson District, Dishner' s Valley, . Washington County,
Virginia, and being more particularly described as follows:
Bounded on the north by the lands of R. L. Burnett:
on the east by the lands of F. M. Sproles: on the west
by the lands of George H. & Sam Dishner, and being
the same land purchased by the parties of the first part
from A. M. Miller.
Recorded in Deed Book 168, page 416, in the
page 124] rierk's Office of Washington County.
Which said deed was admitted to record in the
Clerk's Office of the Circuit Court of Washington County, Vir~=11i1. on the 24th day of February, 19 .. , a copy of which is
filed herewith marked Exhibit "A" and asked to be made a
part of this bill; and

Your orator further avers and charges that although the
said deed recites a consideration of $250.00, that rhe amount
was never paid and that the transfer of the property was executed with the intent to hinder, delay and defraud the creditors
of the said E. C. Smith, and espe_ciall y your orator; that the
·p1:operty is in reality worth several times the amount of the
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c9.nsid.e1;a.t.i0.n re.<:ited,. and that the grantee accepted said deed
with the full knowledge that the purpose was to hind.er, delay
and defraud the creditors of the said_ E. C. Smith, and especially your orator.
And thereupon he prayed that:
WHEREFORE, your orator .prays that the said E. C.
Sll'ltith and wife and J. P~ Rumley be made parties defendant
to, t.l;us. billl, an..d be tequired to answer the same, but not under
Qatb, the oath being waived; that the said deed be wholly
av.oided. and set aside and the land or so much of it as may be
ij.~_cessary to, sa_tisfy the obligations of your orator, should the
rents a·nd .profits thereof not _pay your orator's judgment in
five y~ars; or otherw_ise, that the land be rented out, and in
eith~r e.vent that youit orator's and such other debts as may be
bil).din.g upon the said property may be paid: and that all such
·
other, further and general relief as in the prem, , _p,ag~ 125] ises may be just .and. right may be granted. And
your orator will ever pray, etc.
- · :An.d· the said· E. C. Smith. Mary A. Smith and J. P. Rumley by counsel demurred and answered said bill and the demurrer ·was overruled and the depositions for· complainant and def~n.dant~ we,re taken. ·· ,
2. But your complainant represents that by inadvertence the original ~ill: in this suit was filed as Fuller Moore, Administrator of the estate of I. B. Moore, and that same is a
misnomer in thtlt it should read Fuller Moore. Administrator
of the· estate, of J. B. Moore: that you·r complainant duly qualified as administrator of J. B. Moore's estate in Sullivan County, Tennessee, the 13th day of April, 1937; that your com. plainant is the sole beneficiary of the Personal property of the
estate of said J. B. Moore as set out by deed of conveyan~ executed by James B. Moore the 1st day of April, 1937, copy of
which is filed her.ewith; that the note upon which the above
mentioned judgment was obtained :in Bristol, Tennessee, was
a part of the personal property left by the late J. B. Moore.
Your complainant would further show unto the Court
that there are no outstanding debts owed by the estate of J. B.
Moore, deceased, in the State of Virginia: but that upon reducing the note to judgment in Tennessee he has made himself
personally liable for any outstanding debts in that State, if
any, for the amount of the note, and if there are none, he is
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the beneficiary and that he is entitled to maintain this suit in
bis ow.n right as well as administrator.
Wherefore, your complainant prays that the
page 1 26] said E. C. Smith, Mary A. Smith and J. P. Rumley
may be made defendants to this amended bill; that
they be required to answer this am~nded bill if they see fit, but
not under oath, that being waived, and that your c0mplainant
may have all such further and other and general relief in the
premises as the nature of his case may require or to equity shall
seem meet.
FULLER MOORE
By Counsel.
DICK B. ROUSE, :p. q.

DECREE
page

12

7]

Entered in Chancery Order Book Z, Page
July I, 1940

209

This cause came on this day to be heard upon the ·complainants original and amended bi11s, process duly executed
upon the defendants, t.he seapar~te answers of E. ·C. Smith and
J. P. Rumley and the dep9sitions ~f the conmplainant and the
defendants an.d was argued by counsel. and the coutt having
maturely considered the same is of the opinion that the judgment sued upon is void aJJ.d that the complainant has .not sustrained the burden of pro9f as to the existenc-e of a debt and
.as to the fraudulent conv~ya,nce of said land and personal property as alleged in his bill, upon cc;msideration whereof the
Court doth adjudge order and decree that the complainant's bill
be dismissed at his costs and that for said costs judgment mat
go against said complainant and his sureties upon bis so.reties
upon his b~nd for costs in this cause.
OPINION
p:ige 128]

Read July 1, 1940
On February 14, 1938, E. C. Smith and wife.
Mary A. Conveyed to J. P. Rumley a thirty acre farm in
\Vashington for $250.00. The deed on its face was absolute
and in fee simple. Rumley states that the land is worth $50.00
.an acre. The deed was recorded February 14, 193 8. (Rumley
dep. p. 33.)
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On the same day the Smiths executed to Rumley a Bill of
Sale for a team of mules, two milk cowe and three heifers.
In ·the Bill of Sale it was agreed that the Smiths should
remain on the real estate, manage and cultivate it, use the sto;k
mentioned therein, and should have and derive a living, according to the standards they have maintained in the past, from
the proceeds of the said land and the increase of said stock, any
overage or surplus to go to Rumley.
Rumley also agreed in said Bill of Sale that at the death
of the Smiths, or either of them, "to see that they get a decent
and respectable burial as becomes their station in life."
The Smiths did not have this contract recorded. (E. C.
Smith dep. p. 8 7) And there is no allegation nor evidence in
the record that Rumley did.
On May 17, 1939, Fuller Moore, Administrator, recovered judgmei,.t before a Magistrate in Tennessee for $394.39
and $4. 75 co~ts against ·E~ C. Smith and on this judgment, on
December 23, 1 Q39, before the Trial Justice in
page 1 29] ·Washington Co~nty, Virginia, re~overed judg.
·. ment against· said. E. C. Smith for '$399.10 and
$ 2. 5 o costs.
·· ,.
·
·
E. C. Smith produced the copy of .summons served on him
directing him to appear befo.re th.e Trial Justice. It is filed
. as Exhibit I ~o· his deoositio:~. . ~t direrted· hi11i to "-"'eU on
the 26th day of December, I°93Q. He did apoear on that dav
expecting to defend the suit ·~11d found .that the case had been
tried and judgment rendered·\·a.gciinst htiri on December 23.
I 93 Q, an~. therefore States t~~f ·b~ "never ·nacJ an. opportunity
to defend the suit at alt. ,r
It is not alleged or shown that he asked the Trial Justice
· for a re-hearing, or that he removed the case or appealed it to
the Circuit Court or tried to do so. (E. C. Smith deposition
pp. 74-5.)
I think the judgment is void because a true copy of the
summons was never served on E. C. Smith.
'.I

•

•

Manor v. Hindman, 123 Va. 767.
Barme v. Guarantee & c. Co.; i39 Va. 394.
Code Va. Secs. 6041 & 6062.
·
But it has been suggested that it is not necessary that complainant have judgment in Virginia: that under' Code Sections
5 184 and 5 185 the suit could be brought by complainant and
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he could rely .on the Tennessee judgment as evidence of debt.
It must be observed that this is a suit to set aside a conveyance as fraudulent and is not a suit to set aside a voluntary
conveyance. I think as between the Smiths and Rumley the
transaction is good both as to the deed and the Bill of Sale.
The fact that Rumley left the possession of both
page 130] the real estate and personal property with Smith,
the seller, and did not record the Bill of Sale might,
under some circumstances, indicate a fraudulent intent upon
Rumley' s part to aid Smith in defrauding his creditors, and
that the purported sale of Smith to Rumley was not bona fide.
Rumley binds himself to support both Mr. and Mrs. Smith
while they live, if necessary, and to furnish them a decent burial when they died. He denies any. knowledge that Smith was
indebted to Moore or to anyone else.
Smith,' himself, denies that he is indebted to complainant.
He says that he borrowed some money from James Moore
twenty-seven or eight years ago: that he was to pay and did
pay the interest as long as James Moore. lived and that James
More gave him the principal of the ·note, $300.00. (dep. pp.
71-2.)
James Moore brought. no suit against him-· complainant
.q,1al1fied as adm ;nistrator ·of James ··Moore April 13, 193 7~
.(Ex. A. dep. Fuller Moore.) Smith conveyed th.e real and
personal p~operty to Rumley February 14, 1938, more than
. a year before Fuller Moote, Administrator/ Tecovered the Tennessee. judgment a~ainst him on May 17;· 1939, and twenty-two
months after Fuller Moore qualified as ·Administrator of James
Moore, dec'd.
The present suit was begun February 28, 1940.
My op:nion is that even if the evidence is sufficient, to
prove that E. C. Smith is indebted to the complainant, which
·is do.ubtful. it fails to prove with that clear, cogent and convincing evidence re~uired by courts of· equity any
pJgc 13 1] fraudulent intent upon Rumley's part: that Rumley has maintained his position as a bona fide pur.cbased under section 5184 of the Code of Virginia and that the
hill must be dismissed

W. H. R., Jdg.

-
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PETITION FOR RE-HEARING
page 132]

"I
f

Filed July 5, 1940

To the Honorable Walter H. Robertson:
The undersign, your petitioner, resp~,;tf~llly reoresents
unto your Honor, that he is much aggrieved by the judgment
and order made by your Honor .in the above entitled cause on
the 1st day of July, 1940, whereby it was, among other things,
ordered and decreed that the suit be dismissed on the grounds
that judgment obtained in the Trial Justice Court of Washington County relating to this cause was void and that Smith denied thcit he was indebted to the complainant and that Smith
said, "that he borrowed some money from James Moore twenty:-seven or eight years ago: that he was to pay and did pay the
interest as long as James Moore lived and that James Moore
gave him the principal of the note - $300.00."
The opinion of the Court further recites that the evidence
is doubtful as to whether or not Smith was indebted to com.plainant. The Court further in its opinion· observed that even
if. the indebtedness was established that Rumley was a bona
fide purchaser for value and that the conveyance would. not be
set aside as fraudulent. For these reasons the Court ordered
the bill dismissed; and your petitioner submits that the said order or decree is erroneous in that the Court states in itc; opinion
that a judgment was obtained on May 17, 1939, by Fuller
Moore, Administrator against E. C. Smith before a Magistrate
in Tennessee for $394.39 and $4.75 costs. It
page 13 3] further says that a similar judgment was obtained
in the Trial Justice Court in Washington County,
Virginia, at a later date.· The Court then proceeds at length
to give its reasons and citations upholding his opinion that the
Virginia judgment is void because E. C. Smith did not have or
··never had an opportunity to defend the suit at all." The
Court does not give any credence or that full faith and credit
which is extended to foreign judgments by the Constitution
whatsoever to the Tennessee judgment set out in his opinion.
It was evident to the complainant upon the filing of the answer
of the defendant that the judgment obtained in the Trial Justice Court of Washington County, Virginia, was possibly void
and would have dismissed the bill had it deemed it necessary
to have bad such a judgment to maintain the suit. Section
5 186 of the Code provides that such actions can be maintained
by any creditor. Having obtained a judgment in the Magis-
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traie 1·s:: Court: in: Tennessee~ said~ judgment was entitled to full
faith. and. credit. in the Courts. of Virginia ..
M"inor - Confl"ict of Laws, Sec. 86, p. 1 s·9.
"Under these provisions, the judgment is to be given
the effect in otlier States as in the State where it is rendered, and since· it is in general conclusive there upon
the rigp.ts litigated until reversed it will also be held to
be conclusive in other States as to the original merits. of
the controversy.
''It is immaterial what the nature of the controversy
is. The judgment is equally conclusive whether it be
in rem or in per-sonam ;. whether it. fastens a personal
liability upon the defendant: or whether it only: affects
his property, or his status.,,.
So far as complainant was concerned· throughout the proof of its case the only purpose served: by
taking a- judgment in Virginia was for the purpose
of t~e· execut_ion and return made and filed' as a part of the deposition of Mr. Burrow showing that Mr. Smith did not· have
funds or prooerty out of which a judgment might be satisfied either in Tennessee or Virginia and that the property had
been fraudulently disposed of to defeat any such; judgment.
~mfrh in his deposition states that he actually appeared in
Tennessee and made-defense to the· Tennessee judgment and had
;ill of the Courts of that State at his disposal to upset or overc0me said. iudgment. The· debt was made in Tennessee. the
holder of the note lived in Tennessee and· the· Administrator
c:.1me into possession of the effects of the creditor in Tennesse.e.
Not to give· effect to the· judgment obtained in that State would
be in v'olation of the Constitutional provisions for full faith
2nd credit extended to foreign judgments provided by the_ Constitution:
.
The Court in its opinion takes the· statement relating to
t'·~ debt of Smith at its face value and overlooks the testimony
of three witnes~es and the admissions of Smith himself that almost immediately upon: the death of. James B. Moore attempts
were made to collect this debt on numerbus occasions up until
suit was brought on same. and that Smith promised on one
or mor.e occasions· to pay the same as soon as he sold his- tobacco: The Court further takes the statement of Rumley, codefendant in the. action, that the. property' was worth only
$5 o. oo per acre, ignoring_ the evidence of tw.o
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page 135] highly respectable citizens and neighbors of both
defendants who testified that the property was
worth from $2500.00 to $3,000.00. The Court further in
its. opinion states that "it must be observed that this is a lt::t
to set aside a conveyance as fraudulent and is not a suit to set
aside a voluntary conveyance." Apparently b~sing its entire
decision upon the terms in section 5 184 of the Code of Virginia
to the exclusion of section 5 185, correlary or conjunctive statute to section 5 184.
The Court erred in not entering Up judgment for the complainant for the full amount of the claim as set out in the bill
and granting "such other, further and general relief as the nature of his complaint may require, etc."
Your petitioner further showed unto Your Honor that it
will readily appear that the said opinion and order is erroneous
in the m·atters hereinabove complained of, when the bill and
amended bill in said cause and its exhibits filed therewith, your
defendant's demurrer and answer thereto and all the proceedings had in said cause, are examined and considered, which are
referred to, exhibited with, and }nade parts of this petition.
Your petitioner here· further showeth unto your Honor
that the opinion and order complained of is not final, the Court
still sitting in Term time.
·
· Your petitioner, therefore, prays that your Honor will be
pleased to vouchsafe a re-hearing of this cause by
page 136] your Honor; ~hat the saio order may be corrected
as to the matters of error hereinabove set forth and
to that extent said order may be ·set aside and annulled; and
grant unto petitioner such other and further relief as the nature
of his complaint may require, and as in duty bound he will
ever pray.

FULLER MOORE
By Counsel.

DICK B. ROUSE, p. q.
DEMURRER
page 13 7]

Filed July 5, 1940

This day the complainat presented his petition for.
rehearing of the decree entered in this cause on July 1st 1940
and asked leave to file the same to which action the defendants
objected and filed a dumurrer to said petition upon the grounds
that said petition present no case for a rehearing of said decree
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in this that said petition points out no error in said decree apparent upon the record and presents no new evidence and because the decree entered in this cause complained of k a final
decree and not an interlocutory decree and such a petition for
rehearing is not available.
L. P. Summers
DECREE
page

I 38]

Entered in Chancery Order Book Z.
Page 212
July 5,

I

940

This day the complainant presented his petition ·asking a
rehearing of the decree of this court entered in this cause on the
I st day of July 1940 and asked that the same be filed to which
action the· defendants objected, and filed their demurrer to said
petition and was argued by counsel upon consideration to said
pleading and demurrer the court doth adjudge order and decree
that said demurrer be sustained and said pedtion dismissed.
And by. agreement of counsel for both parties the opinion
of this court in th· s cause is made a part of the record.
And the complainant indicating his intention to apply for
an appeal and supen:edeas in this'cause the execution of this decree is suspended for 60 days upon the execution of his bond
for $ 100.00 condit~oned as required by law within 20 days
from this date.
And this cause is stricken from the docket of this court.

APPEAL BOND
page 139]

Filed July

1 1,

1940

KNOW ALL MEN BY THESE PRESENTS.
That we Fuller Moore as principal and W. A. Calhoun and
Effie Calhoun as sureties are held and firmly bound unto the
CommonweaLh of Virg:nia, in the sum of One Hundred and
No/ 1 oo .. .- . . . . .
DOLLARS, to the payment whereof.
weil and truly to be made to the said Commonwealth of Virg" nia, we bind ourselves and each of us, our and each of our
heirs, executors, administrators and successors, jointly and severally, firmly by.these presents. And we hereby waive the benefit of our e:~cmptions as to this obligation. Sealed with our

Supreme- Court of Appeals of Virginia
~~a.ts, a·ad dated tJhis, ioth da.y of July one: thousand nine hundred
.and: For.ty.
The- Condition. of the Above- Obligation. is Such, That
-whereas at a Circuit Court held for the County of Was11ington
on the 5th day of July 1940, in a certain suit in chancery then
pending in the said Court between Fuller Moore Ad,;:nr. plaintiff, and E. C. Smith and J. P. Rumley, defendants, a decree
was entered dimissing complainant's bill, and whereas, on the
5th day of July, during the same term at which said decree wa9
entered, the said Court, in order to allow the said Fuller Moore
Adrnr to apply for an appeal from said decree, made an order
suspending the execution of the. said decree for the period of 60
days from the date thereof upon the said Fuller Moore Admr.
or- someone· for him giving· bond before the· clerk of said Court
· in the penalty of One Hundred dollars, condipage· 14~01 tioned according to law. And whereas it is the
intention of the: said Fuller Moore Admr~ to pre. sent a pe.tition for- an appeal from said decree: now, therefore,
if the said Fuller- Moore Admr., shall pay all such damages as
may accrue· to any person by reason of the said suspension, in
case'. a supersedeas to the said decree shall not be allowed and
be effectual within the- said period of _60. days, specified in the
aforiesaid, order of the said Court, then the above obligation to be
void, or- else to. remain in full force.
Signed. sealed. acknowledged and delivaed in the presence

of
FULLER MOORE

(SEAL)
(SEAL)
EFFIE CALHOUN
(SEAL)
In the Clerk's Office of the Corporation Court of the City of
Bristol

W. A. CALHOUN

This day personally appeared before me Dan Drinkard,
Clerk of the Corporation. Court of the. City of Bristol, W. A.
Calhoun. and Effie. Calhoun and made oath that their estates,
after the palment of all their just debts, and those for which
they are bound as security for others and expect to have to pay
are worth the sum of One Hundred and No/ 1 o.o .. DOLLARS,
over and above all exemptions allowed by law.
Given under my hand, this 10th day of July, 1940~
DAN DRINKARD, Clerk.
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CLERK'S CERTIFICATE
page 141] STATE OF VIRGINIA,
COUNTY OF WASHINGTON, to-wit:
I, W. Y. C. WHITE, Clerk of the Circuit Court of
Washington County, in the State of Virginia, do certify that
the foregoing is a true transcript of the record in the Chancery
Cause lately pending in the Circuit Court of Washington County under the style of Fuller Moore, Administrator against E. C.
Smith, et al, and I further certify that Counsel for Defendants
has had notice of the intention of the Complainant to apply
for the foregoing transcript.
Given under my hand this the 15th day of August, 1940.
W. Y. C. WHITE,
Clerk.

A Copy Teste:

J.M. KELLY,
Deputy Clerk.
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