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IN THE

Supreme Court of Appeals of Virginia
.AT RICHMOND.

Record No. 3240
ED"7 ARD V. TAYLOR, Plaintiff in Error~
versits
COMl\IONWEALTH OF VIRGINIA, Defendant in Error.

To the Honorable Chief Justice ancl .Associate Justices of the
Supreme. Court of Appeals of Virginia.:
Your Petitioner, Edward V. Taylor, showeth unto the Court
that he is aggrieved by a final judgment of the Circuit Court
of York County, e)!tered on .the 31st day of October, 1946,
whereby he was sentenced to confinement in the Penitentiary
for the period of three years. The transcript of the record
is herewith presented.
Your petitioner is advised and believes that numerous errors of law were made and committed during his trial in the
Court below, and he prays that the Qommonwealt11 's writ of
error may be issued iu his behalf; and that said judgment of
the Circuit Court of York County may be reviewed and reversed, and· that this Court may enter such judgment as ~aid
Circuit Court should hav~ entered.
·
STATEMENT OF FACTS.
The judgment complained of followed a second trial on an
indictment which charged your petitioner witl1 the murder of
one, Vines Frank Burks.
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The shooting which resulted in the death of the said Burks
occurred on October 4, 1944. The petitioner was tried on the
indictment for said offense and convicted of · Involuntary
Manslaughter on the 3d day of April, 1945. This verdict and
judgment were appealed to the Supreme Court of Appeals of
Virg·inia, and the judg·ment reversed by decision of the Supreme Court of Appeals entered on the 10th day of June,
1946.
.
The petitioner was again tried on the same indictment on
October lQ, 1946, and found guilty of Involuntary Man2* slaughter and sentenced to *confinement in the Penitentiary for three years. By' order entered October 31st,
1946, the trial court refused to set aside the verdict in the
second trial and entc.red up final judgment thereon against
your petitioner.
The evidence on behalf of the Commonwealth offered in the
second trial was essentially the same as that offeFed in the
first trial. No reporter was present and the evidence is certified in narrative form.
The Commonwealth's evidence discloses .that on the night
of October 4, 1944, Frank Burks body, lying on the ground
with a knife in his right hand was. found by the Coroner ;
that there were three bullet holes in his body; that they went
straight into the body, two into the abdomen and one above
the abdomen; that death was the result of shock from these
bullet wounds. That the deceased was between :fiv.e feet eight
inches and five feet ten inches tall; that he weighed between ·
160 and.166 pounds; that the view by the Coroner was made
shortly after nine o'clock p. m. (R., p. 8). That the accused
called the Peputy Sheriff of York Counjy; that the Deputy
Sheriff called the Coroner and proceeded to the point where
the accused had told the Deputy Sheriff he would be waiting
for him; that the accused then told the Deputy Sheriff th~t he
had shot Burks to stop him because he was advancing upon
him, and that he would go with him to the scene of the shooting anil show him exa~tly how it had happened; that the
Deputy Sheriff declined this offer, and after placing· the accuse« under arrest took,him to jail and the following morning went to the scene of the s~ooting; that the Deputy Sheriff
had received the knife from the Coroner which the Coroner
had taken from the hand of the deceased, and the blade to
which the Coroner estimated to be about two and three-quarter inches long (R., p. 9). That the accused had been known
for a long time by the Deputy Sheriff, J. H. Charles, that the
accused bore a good reputation as a peaceful and law abiding
citizen·; that he had never been in any trouble; that the
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weather was bad on the night of the shooting, that it had been
raining and there was a thick vapor or fog (R.,, p. 9).
. That when the accused came toward the group at the intersection of roads he asked '' Who · has been calling my
name", and that Frank Burks said, "I didn't". That the
group at the road intersection bad had plenty to drink; that
this group were arguing· and fussing (R., p. 10); That the
3• Commonwealth's •witness, Vivian Hayes, was talking to
Frank Burks and that the accused came up and started
shooting; that the witness, Vivian Hayes, heard no words
passed between Taylor and Burks or either of them; that she
was standing beside Frank Burks, and. Taylor just started
shooting him (R., p. 11). The witness, Vivian Hayes, testified for the Commonwealth that on one in the group had been
quarreling and fighting, and that no one had hit her or
knocked her down (R., p. 11).
'l'he foregoing constitutes a fair resume of the testimony
offered by the Commonwealth, and upon which they sought
a conviction of involuntary manslaughter.
.
· The acct1sed produced testimony showing that this group
were quarreling and :fighting·; that Frank Burks had knocked
Vivian Hayes to the ground (R., p. 12), that the following
morning· at about 10 o'clock, the Commonwealth's witness,
Vivian Hayes, hired a taxi to take her to the train; that she
and that Vivian Hayes was muddy from head to heels (R.,
had her top coat on wrong side out, it was caked with mud,
p. 13). That the accused, who was a civilian emplQyee at the
Naval Mine Depot, and had been for about sixteen years, left
his home after bis day's work and after supper, in search of
some men to help him with a large hog; that he had to walk;
that he had been bitten several times by dogs in the neighborhood, and that he took his pistol with him; that he was not
accustomed to carrying a pistol and did not know when he had
ever carried it before; that he did not find the men that he
was looking for where he expected to find them; and that he
came by near the place where the deceased, Vivian Hayes
and others appeared to be quarreling and arguing among
themselves., that he heard someone in the group refer to him
with an epithet, that he did not know who .spoke the words;
that he paid no attention to it; that later he found it was
necessary to come back by the same road intersection in or.:
der to locate one of the men he was looking for, and that as
he got near the group he asked, '' Who has been calling my
name'', and tliat as the accused continued in the direction he
was going and came to within a few steps of Frank Burks,·
Burks ope~ed his knife and started toward him saying in a
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loud voice "Nobody has called your name". That he
4• attempted *to back away; that the deceased cut at him
with the knife; that he told him to stop coming toward
him and that when he continued to advance on the accused,
that he pulled his pistol and fired at Burks; that it was not
his intention to kill Burks but that it was necessary for him
to stop Burks to prevent injury to himself; and that after he
shot the first time, Burks continued to rush upon him and the
accused to back away and order Burks to stop until he had
fired a third shot; tba t continuously from the time Burks first
commenced to advance upon the accused until after the third
shot was fired, Burks was trying to cut the accused, and that
he was not able to run and avoid injury in that mann.er; that
there were a number of people with Burks and that he did n9t
know whether they were going to join in the attack on him or
not (R., pp. 14-15).
The accused offered further evidence of his good character,
·
including that of his employer.
ASSIGNMENTS OF ERROR:
··. · 1. The Court erred in overruling the motion of the accused
to strike the evidence of the Commonwealth (R., p. 18). ·
: 2. The court erred by giving Commonwealth's ·.instruction
on involuntary manslaughter when the Co~onwealth had
introduced no evidence upon which such a :fi~ding could be
. based (R., p. 19).
3. The Court erred in its refusing to instruct the jury to
dis~egard the pi:ejudicial argument made by the Commonwealth's Attorney (R., p. 24).
4. The Court erred in its refusal to instruct the jury to
disregard the prejudicial argument made by the Commonwealth's Attorney (R..., p. 25).
· 5. The Court erred in overruling the motion of the accused
· to set aside the verdict, and in entering final judgment there·on (R., p. 26).
ARGUMENT.
Assignment of Error No. 1, brings into question tbe correctness of the Court's action in letting the case go to the
5* Jury when all of the •evidence of the Commonwealth was
in support of the commission of murder without extenuat- .
. ing circumstances ; and all of the evidence of tlie accused sup;.
ported his contention that the shooting was in self-defense.
The accused had been previously convicted of ,Involuntary
Manslaughter on this same indictment; and on appeal the ver-
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diet and judgment entered thereon was set aside and the cas~
remanded '' to be further dealt with as the Attorney for the
Common:wealth may be advised, consis.tent with this opinion"
(Taylor v. Commonwealth, 185 Va. 224).
The 'legal ef{ect of this first conviction, and its reversal on
appeal, was to acquit the accused of all offenses charged in
the indictment of a grade higher than involuntary manslaughter.
When the Court of Appeals remand13d the case it was remanded for a new trial only in the event that the Attorney for
·
the Commonwealth was so advised.
While it -is true that Mr. RoQert J. Watkins, the former
Commonwealth's Attorney of York County, had resigned and
Mr. Cornick had been appointed by the Court to fill the vacancy, it is nevertheless true that the evidence on the former
trial had been made a part of the record on appeal to the
Supreme Court of Appeals, and that this wan available to the
new Commonwealth's Attorney. An examination of this evidence shows that, just as on the second trial, the testimony on
the first trial on behalf of the Commonwealth was to the effect
that the shooting was without provocation., whereas the evidence on behalf of the accused, on t~e firs1 trial, as on the
Recond trial, showed that the shooting had. baen committed in
self-defense.
The error for which the first conviction was reversed was
not broug·ht a bout by the accused ; the verdi.~t of the Jury on
th~·first trial was patently a compromise yerdict.
In the case of Bell v. C onnnonwealth, 167 Va. 526, at page
540 of tl1e opinion, the following appears:

'' It is perfectly true that a jury has the power to re.turn

a case where firstdegree murder .is shown beyond controversy and such a
6* verdict •should be confirmed for this reason: The accused could not be retried for murder because be has been
cleared of that charge by the verdict for manslaug·hter,- and
if the verdict for manslawd1ter be not permitted to stand, he
· could not be punished at all.
'' The jury has the power to return such a verdict in such
a case but not the right, and a court should not intimate by
its instructions that it migllt return a verdict which it had
not the right to return. Bitrfon <f Contpuesf v. Gonunonwealth,
108 Va. 892, 62 S. E. 376."
a verdict of involuntary manslaughter in

In the instant case where all of the evidence of the Commonwealth was in support of the charge of murder, notwithstanding the fact ~hat the accused could be convicted of no
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offense of a gTade ·higher than involuntary manslaughter;
your petitioner contends that it was error on the part of the
C~urt to instruct the Jury upon involuntary manslaughter,
when the Commonwealth had introduced no evidence to support a conviction of such a charge or to warrant giving an
instruction on that grade of offense., and that the refusal of
the Court to grant the motion of the accused was, the refore,
error.
Assignment of. Error No. fJ.

When the instant case was remanded for a new trial if the
Commonwealth shall be so advised, it is reasonable to assume
that by this direction the Supreme Court of Appeals meant
that if the Commonwealth had evidence that tended to prove
the commission of the crime of involuntary manslaughter that
there would be a second trial, otherwise there wo.nld not. This
assumption is based upon the repeated statement made by the
Court in cases of similar character .where the jury· had
reached a compromise verdict of involuntary manslaughter
o.n an indictment charging murder, and the Court had. said
that a reversal of the conviction ''would mean a discharge of
the accused from further conviction". Puckett v. Commonwealth, 182 Va. 287, and cases therein cited.
In the instant case, after the jury was sworn, the accused
was ordered to stand, the indictment (R., p. 1) was read to
him; the Clerk then announced to the jury that the accused
had plead ''Not Guilty", and proceeded to read the charge,
which is Code Section. 4393., defining the •punishment for
7• involuntary manslaughter.
. .
The evidence for the Commonwealth was presented.
It isn't unduly flattering the jury· to say that a perusal of
the testimony of the Commonwealth's witnesses, showed the
jury, if they believed these witnesses, that the crime that had
been committed was murder.
When the Commonwealth rested .the accused testified· ·and
offered several other witnesses in his behalf. The testimony
of the accused showed that be had used his pistol only when
he believed it was. necessity to protect himself, and that when
the deceased stopped advanch1g on him he immediate~y withdrew and called the ~eputy Sheriff from the nearest telephone.
.
, At the inception of the trial the jury had been told that the
punishment would be that for involuntary manslaughter only.
Why. this was done, instead of leaving to the jury the right
to determine the grade of the offense, was at no time explained to the jury.
·
·

Edward V. Taylor v. Commonwealth of Virginia

7

·when the Commonwealth offered instructions dealing with
the crime of involuntary manslaughter, the accused objected,.
:first, by the motion embodied in the assignment of error
No. 1, and on that motion being overruled, then objected to
any charge being given to the jury on the crime of involuntary
manslaughter, since there was no evidence before the jury,
either by the Commonwealth or the accused, that would support the giving of such instruction., and for the further reason
that the instructiom; so tendered bv the Commonwealth incorrectly defined involuntary manslaughter (R., pp. 19-20-21).
That the Court declined to give instruction B, as tendered by
the Commonwealth and gave in lieu thereof the instruction
set forth in the Record, p. 21, and gave the remaining· instrµctions on involuntary manslaughter as tendered by the Commonwealth. And to the giving of which instruction the accused excepted and made the same his Bill of Exception No. 3
(R., p. 19).
I11 the case of Bell v. Corn1no1nvealth> S'Upra, the Court said,
in discussing a like question as here involved, at page 541,
'' The Court should not intimate by its instructions. that it
(the ;jury) might return a verdict which it had not the right
to return.
s• . •The jury in this case were puzzled as to why the accused was being tried on an indictment charging murder
and their consideration of his guilt was being limited to involuntary manslaughter, and they were being instructed only
as to the crime of involuntary manslaughter, and .. there was
no evidence showing the commission of this offense. It .was
only reasonable for the jury to assume that the Court was
intimating· the guilt of the accused of involuntary manslaughter in giving instructions on this grade of offense.
The accused also objected to the instructions, and particularly to Instruction C, for the reason that it might have been
applicable in a homicide growing out of an automobile acci~
dent., hut was inapplicable and had no support in the testimony given in the case on trial.
And the accused contends that it was error on the part of
the Court to have given the said instructions .
.Assignment of l!}rror No. 3.
This assignment of error is C'mbraced in petitioner's Bill of
Exception No. 4 (R., p. 24).
In ltls argument to the jury, the Commonwealth's Attorney,
who had made no opening statement before the testimonv was
beg-un, made the following argument: '' York County is deeply
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interested in the trial of this case. We feel that there are
certain circumstances connected with this killing that ought
to be considered by the jury''. The accused had not only been
indicted for the murder of Frank Burks but also for maiming
Vivian Hayes. Prior to this trial on the indictment charging
the murder of Frank Burks,. the accused had been tried by a
jury in the. same Court for the maiming of Vivian Hayes,
growing out of the same altercation, and the jury had found
the aecused not guilty.
·when the witness, Vivian Hayes, was on the stand, she was
asked what the accused did after shooting Frank Burks, and
the acct1sed, by counsel, objected (R, p. 11), but the witness
was permitted to testify that Ed Taylor then shot her. The
witness was asked whv he shot her and counsel for accused
again objected, and dui·ing the argument of the objection, the
witness was permitted to state '' That there wasn't any
9* reason to shoot •her'', and the Court mled that the two
cases were so closely tied· together as to the facts that it
was difficult to try the one without some testimony concerning the other (R., p. 11). The Court then instructed the tTury~
on mption of tl1e accused~ that the accused was not being tried
for the shooting of Vivian Hayes, that he had ,already been
tried for .this and found not guilty, by the jiuy. Later in the
examination of t11e accused, the Commonwealth's Attorney
asked the ·accused if the f ourtb shot had not hit Vivian Hayes.
Counsel for the accused objected, but the Court required the
witness to.. answer, to which ruling the accused by courtsel ex.
cepted (R., p. 16).
Following these excursions by the Commonwealth's Attorney into the facts of the shooting of Vivian Hayes by the accused, which clearly liad no place in this trial, and could.
easily have been excluded and all of the testimony necessary
or proper in the shooting- of Frank Burks could have been
adduced without attempting to prejudice the accused in the
minds of the jury, the Attorney for the Commonwealth then
underttook by statement to the jury in his argument, set forth
above, to convey the meaning that in his opinion there was
some different interest on the part of York County concerning this trial from the ordinary run of trials, and that there
were circumstances connected "rith this killing that ought to
be considered by the jury.
In the light of the limited consideration of the offense
charged wl1ich the jury were instructed they could consider,
and this statement of opinion on the part of t)le Attorney for
the Commonw~altb, all opportunity for the accused to have
had a fair consideration of his case on its merits was taken
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away. And if this be not sufficient, under the recent decisions
of this Court concerning the expression of. personal opinion
by the Commonwealth's Attorney, then the statement of the
Trial Court that the two cases., i. .e., the one .for which the accused was then being tried and the one for which he had already been acquitted by the jury, ''.were so closely tied together as. to the facts that it is difficult to try the one without
some testimony concerning the other" (R., p. 11), certainly
had the effect of conveying the personal opinions both of the
Trial Court" and of the Attorney for the Commonwealth that
the accused was guilty. (See Trout v. Connnonwealth, 165
Va. 511, and cases there cited.)

10*

* Assignment of Error No.

4.

This assignment of error is embocliecl in Bill of Exeeption
No. 5 (R., p. 25 ).
In the argument to the jury by counsel for the defendant,
the objection haq been made that there was no evidence supporting involuntary manslaughter. In his clo~ing argument
the Attorney for the Commonwealth referred to this statement, and then queried the jury, '' How let's see what the
Court tells you about this"..A.nd thereupon proceeded to. read
to the jury Instruction C (R., p. 25). And then made the further observation, "Therefore, Gentlemen of the tTury, the
Court tells you that if Ed Taylor fired his gun recklessly he
is guilty of involuntary manslaughter. The Court does not
agree with Mr. Dovell, and what is more., Ed Taylor has not
yet given you any explanation as to why he shot Vivian
Hayes,,. (R., p. 25 ).
Counsel for the accused objected to these remarks, first for
the reason that the instructiqn was given an erroneous meaning in that the Court did not recite the evidence but onlv made
a statement concerning the law. And for the further wreason
that tlrn accused had been acquitted by a jury for the shooting
of Vivian Hayes, and moved the Court to again im:truct the
jury to rlisregard this argument and to instruct the jury that
the accused had been acquitted of all crime in connection
· with t]1(l shooting of Vivian Hayes. The Court responded
by saying '' The Court thinks you a re p;etting· on dangerous
g·round, Mr. Cornick. I think you have gone far enough" .
. And the Court stated in the presence of the jury that 'the
Court had already so instructed the jury.
.
The Attorney for the Commonwealth had wandered far
afield, l1e had gone too far, and for the Commonwealth's Attorney ·to J1ave made such argument was error and for the
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Court to do no more than to say th~t the Court had previously
instructed the jury, did not give the accused the protection
which he was entitled to after these prejudicial uttetances on
th~ pnrt of the Commohwealth's Attorney. Clearly they
could have had no effect ··~xcept to have increased the convfotiou on the part of the jui-y that the Court and the Com..
wealth's Attorney felt that the accused should be •con11* victed of involuntaty manslaughter.
Assignntent of Error

No.

6.

This assignment of error is embodied in Bill of Exception
No. 6 (R., p. 26).
It is the contention of the accused that there is no evidence
in the record to support n conviction of involuntaty manslaughter.
Tlint the jury were misdirected in giving instr11ctions as to
inv-oluntai'Y manslaughter· over the objeetion of the accused;
that the permitting of testimony concetning the shooting of
Vivian Hayes o\Ter the objectio)1 of the accused was error;
that the a't'gument of the Attorney for the Commonwealth
~as prej~dicial to. the _acc~lsed ~s was _t~e ~ail~'re of the Tdal
Coutt to instruct the .Jury to d1sreg·ard .this argument. And
that for these reason the verdict of the jury should have been
s~t aside.
As has already been said, no witness for the Conunonwealth
gn-ve any testimony showing that- the shooting was coupled
with any ext~uuating circn:mstanees, or .Provocatio~ which
would reduce its grade below that of murder.
The accused .had already been acquitted of tl~e crime of
murder by pl'evious trial under this indictment, and, the ref ore,
aould not again he tried for murder ot £or nny offense of a
g~a.d'e hig~er than involuntary manslaughter ( Code of Virgnna., Section 4918).
We have already covered the misdirection of the jury in a
p:reyious assig·nment of error.
We tliink it may be reasonably contended that. the state- .
men.ts of the Oommonwealth's Attorney were fairly calculated to improperly inflmmce the jury, and that t~ey did so
influence the jury. And that the Court £ailed to check these
teruarks or arguments of the attorney or to properly instruct
the jury thereon. McCoy's Ca.c;e, 125 Va., p. 778. Spencer
v. Commonwealth, 143 Va., p. 531.
·~here ar~ cases in which prejudicial statements of .counsel
cannot be adequately overcome by direction to th8 jury to disregard them, and under the circumstances of this particular
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case, when the jury did not have full information concerning
the trial, or why they were limited in their ·~onsidera12* tion of the case and its punishment., brought this case
within this category. Harris v. Commonwealth, 133 Va.
p. 700; Spencer v. Commonwealth, supra.
The evil we complain of is the instructing of the jury by
intimation that they should return a verdict of involuntary
manslaughter when there is no evidence in the record to support it, and which verdict, under these cir~umstances, the
jury had no rig·ht to return.
It is true that the accused could not complain of a compromise verdict rendered by the jury where the jury was free
to agree upon the grade of offense. The statute in Virginia
authorizes this practice. But there is no provision whereby
the Court may invite the jury to render a compromise verdict., or whereby the Court may itself do so, and this is our
complaint in this assignm~mt of error.
. ror the reasons above set forth, it is respectfully submitted that the Trial Court erred in not setting aside the ver-.
diet and in entering up final judgment thereon.
And your petitioner humbly prays for a writ of error and
supersedeas to the judgment complained of, and that the same
may be reviewed and reversed and your petitioner discharged
from further custody.
·
Notice is hereby given that this petition will be filed with
the Clerk of the Supreme Court of Appeals at Richmond, Virginia, and that counsel· for petitioner will adopt the foregoing petition as their opening brief in this Court.
A copy of this petition was mailed to Julian S. Cornick,
Commonwealth's Attorney for York County, at Yorktown,
Virginia, on the 25th day of January, 1947.
Oral argument is requested.
Respectfully submitted,
EDWARD'V. TAYLOR,
By: ASHTON DOVELL,
R. NELSON SMITH,
.
His Counsel.

ASHTON DOVELL,
Williamsburg,, Va.
13'"'

*I, Ashton Dovell; Attorney at Law, practicing in the
Supreme Court of Appeals of Virginia, do hereby cer-
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tify that in my opinion it is proper that the judgment complai~ed of should be reviewed by this Honorable Court.
ASHTON DOVELL,
Attorney at Law.

Rec~ived January 27, 1947.
M. B. WATTS, Clerk.

Feb. 25, 1947. Writ of error and supersedeas awarded by
the Court. No bond 1·equired.
M. ~. W.

RECORD
VIRGINIA:
Pleas before the Circuit Court of York County.
Commonwealth

. v.

Edward V. Taylor.
Be it R,emembered that heretofore, .to-wit, at a Circuit Court
held for t1=Je County of York, at the Courthouse thereof, (?TI
the 4th day of December, 1944.
. The grand jury retruned into Court, having found an indictment against Edward V. Taylor, which said indictment,
with the endorsement there~m by the foreman of said grand
jury, is in words and figures following, to-wit:

A FELONY.

The grand jurors of the Commonwealth of Virginia, in and
for the body of the County of York, and now attending the·
said Court, upon their oaths presents that Edward V. Taylor, on the fourth . (4th) day of October, nineteen hundred
and forty-four (1944), in the said County of York, feloniously
did kill .and murder one Frank Burks against the peace and
dignity of the Commonwealth of Virginia.
Upon the sworn testimony of the following witness~s:
1. State Tro·oper John J. Taylor.
2. Jack Ketchmore.

I

Edward V. Taylor v. Commonwealth of Virginia

13

3. Vivian Hayes.
4. ·Howard Ferguson.
5. Sheriff A. S. White.
6. · Deputy Sheriff C. H. Charles.
A True Bill.
J. R. CHANDLER, Foreman.
This day, to-wit, being the 3d day of April, 1945, at a Circuit Court held for the County of York, at the Courthouse
thereof:
U~ON A FELONY, TO-WIT: MURDER.
This day came the Attorney for the Commonwealth and the
accused, Edward V. Taylor, appeared in Court in
page 2 ~ discharge of his recognizance heretofore taken before W. E. Hogg, Trial Justice of this County, and
being· arraig11ed by the Clerk of this County, pleaded NOT
GUILTY as charg·ed in the within indictment. .
THEREUPON came a panel of twenty persons duly sum~
moned by the Sheriff of this County pursuant to an order·
of this Court entered on the 21st day of March, 1945, all of
whom appeared, were examined by the Court and found free
from all legal exceptions and qualified to serve as Jurors ac·
cording to law.
THEREUPON the Attorney for the Commonwealth and
the accused by Ashton Dovell and R. Nelson Smith, his counsel, the Attorney for the Commonwealth beginning, each
struck froni said list four of said Veniremen alternatively,
and the remaining· twelve constituted the panel for the trial
of this case, viz.: Charles L. Sinclair, W. ,v. Insley, J. G.
Insley, M. V. Tand, J. Willis Insley, ,v. B. Insley, W. E.
Holloway, J. G. King, G. S. Buchanan, J. Harry Moore, M.
Q. Smith, and E. A. Smoot were sworn the truth of and upon
the premises to speak and a true verdict to render according
to the law, and the evidence, and having heard all the evidence, received the· instructions of the Court, heard the ar.gument of counsel, and retired to their .room to consider of
their verdict; and after sometime, returned into open Court
and upon their oaths do say ''We the Jury, find the· accused
GUILTY of INVOLUNTARY MANSLAUGHTER, as
charged in the within indictment, and fix 'his punishment at
confinement in Jail for one year. A. A. Smoot, Foreman."
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Thereupon tbe Jury was discharged and the accused by
his Counsel moved the Court to set aside the verdict of the
Jury and grant a ne,,· trial and assigned as grounds that the
verdict is contrary to the law and the evidence, and without
evidence to support it, for misdirection of the ·Jury hi the
giving of instructions over the objection of the accused, for
prejudicial error of Counsel for the State in commenting on
tbe Defendant's testimonv as ::t witness~ and in that no verdict of Involuntary :Mansiaughter can be returned under the
evidence in this case.
· And now, at this day, to-wit, the 26th day of April, 1945,
to which day the motion to set aside the verdict in this case
was continued for arg·t'tment, and at a Circuit Court held for
the County of York, at the Courthouse thereof, on the last
said day.
pag·e 3 ~ This day came again the Attorney for the Commonwealth and the accused, Edward V. Taylor in
person and by Ashton Dovell and R. Nelson Smith, his counsel, pursuance to a continuance and on the motion made by
counsel for Edward V. Taylor on the 3d day of April, 1945,
to set aside the verdict of the Jury and grant a new trial and
assigned as grounds that the verdict is contrary to the law
and the evidence and without evidence to support it, for misdirection of the Jury in giving of instructions over the objections of the accused, for prejudicial error of counsel for
the State in commenting· on the defendant's testimony as a
witness and in that no verdict of Involuntary Manslaughter
can be returned under the evidence in tl1is case.
And the Court ag·ain considered the motion hereinabove
set out and heard tlle argument of counsel; and overruled
said motion.
Thereupon the accused, Edward V. Taylor wa~ ordered to
stand up by the Court and being asked if he had anything to
say why the sentence of the Court should not now be pronounced upon him, and he allegfog or offering nothing in delay of Judgment, it is the judgment of this Court that the
said Edward V. Taylor be committed to the Jail nouse of
this County, there to be kept and dealt with in the manner
and mode prescribed by law and that the Commonwealth recover of the said Edward V. Taylor, her costs in and about
the prosecution of this case.
Whereupon the accused by counsel excepted to the action
of the Court in refusing to set aside the verdict of the jury
for the tea sons on the grounds heretofore assig'Iled and hereinabove set out, and the accused, by counsel indicating a desire to apply to the Supreme Court of Appeals for writ of
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error and 'supersedeas it is ordered that the sentence imposed
on the accused he suspended for the period allowed by law
·conditioned upon the accused giving a bond with surety to be
approved by the court in the penalty· of $1,500.00 for his appearance in this court on the 9th day of July, 1945.
Thereupon came Edward V. Taylor together· with William
Fields and Charity Taylor, his sureties, having first justified
on oath as to their sufficiency, and waiving the benefits of
· their homestead exemption as to this obligation, entered into
and acknowledged a good and sufficient recognizance in the
sum of $1,500.00 to be levied of their respective
page 4 ~ goods and chattels, lands, tenements and hereditaments to the use of the Commonwealth of Virginia
to be rendered but to be void if Edward V. Taylor do and shall
personally appear. in this Court on the 9th day of July, 194~,
to answer .and abide the judgment of this Court and not depart thence without leave of the Court ·and to further appear in this Court at such time or times as to the Court seem
necessary.
And the accused, Edward V. Tarlor is let to bail.
Virginia:
In the Supreme Court of Appeals held at the Courthouse
thereof in the City of Staunton on Monday the 3rd day of
September, 1945.
Upon the petition of Edward V. Taylor, a writ of error
and supersedeas is awarded him to a judgment rendered by
the Circuit Court of York County on the 26th day of April,
1945, in a prosecution by the Commonwealth against the sEiid
petitioner, whereby it was considered by said court that the
said Edward V. Taylor be confined in jail for a period of one
year; but said supersedeas is not to operate to discharge the
1Jetition from custody, if in custody, or to release his bond,
if out on bail.
A Copy, Teste:
M. B.

,vATTS, Clerk.

·Entered Sept. 10, 1945.
Teste:
FLOYD HOLLOWAY, Clerk.
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Virginia:
In the Supreme Court of Appeals held at the Court-Library
Building in the City of Richmond on Monday the loth day
of June, 1946.
Edward V.. Taylor, Plaintiff in Error,,
against
Commonwealth of Virginia, Defendant in Error.
RECORD NO. 3051.
Upon a writ of error and supersedeas to a judgment rendered by the Circuit Court of York County on the 26th day
of April, 1945.
This day came ag·ain the parties, by counsel, and the court
having maturely considered the transcript of the record of
the judgment aforesaid and arguments of counsel, is of opinion, for reasons stated in. writing and filed with the· record,
that the court erred in refusing to give defendant's Instruction "H" as tendered. It is therefore adjudged
pag·e 5 ~ and ordered that the said judgment be reversed and
annulled, the verdict of the jury set aside, ~nd the
case is remanded to the said circuit court for a new trial, if
the Commonwealth shall be so advised.
Which is ordered to be certified to the said circuit court.
A Copy, Teste:
M. B. WATTS, Clerk.
And now this clay, to-wit, on the 10th day of October, 1946,
at a Circuit Court held for the County of Y"ork at the Courthouse thereof:
Commonwealth

v.

Edward V. Taylor.
This day came the Attorney for the Commonwealth and
the accused, Edward V. Taylor, appeared in Court in discharge of a recognizance heretofore taken before this Court.
He, having heretofore been arraigned and pleaded ''Not
Guilty", the arraignment was dispensed with; and both the
Attorney for the Commonwealth :and the accused by counsel
stated to the Court that they were ready for trial.
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Thereupon came a panel of twenty persons duly summoned
by the Sheriff of this County pursuant to an order of t1iis
Court entered on the . . . . . day of September, 1946, all of
whom appeared, were examined by the Court and found free
from all legal exceptions, and qualified to serve as Jurors
according to law.
"
·
.
Thereupon the Attorney for the Commonwealth and the
accused by Ashton Dovell and R. Nelson ·smith, his counsel,
.each struck from said list four of- said Veniremen, alternatively, the Attorney for the Commonwealth beginning, and
the remaining twelve constituted the panel for the trial of
this case, viz, S. V. Inge, W. C. Tucker, S. E. Westcott, T. S.
Harris, W. L. Davis, L. D. Topping, Josiah Holloway, R. W.
Dawson, W. H. Jacobson, G. D. Hopkins, H. W. Robertson
and C. E. Jordan, were sworn the truth of and upon the premises to speak and a true verdict render according to the law
and the evidence; and having heard all the evi~ence,
page 6 ~ received the instructions of the Court, the argument
of counsel, retired to their room to consider of their
verdict; and after some time, returned into open court and
upon their oaths do say: "We, the Jury, find the accused
'Guilty' of Involuntary Manslaughter as charged in the within
indictment and fixes his punishment at confinement in the
. Penitentiary for three (3) years. H. W. Robertson, Foreman.?'
Thereupon the Jury was discharged; and the accused by
his counsel moved the Court to set aside the verdict of the
Jury on the following grounds: as contrary to the law and
the evidence, for admitting improper evidence over the ob. jections of the accused, and for giving certain instructions
over the objection of the accused; and moved the Court to
fix a date for the hearing on said motions. The same was
fixed by the Court for the 31st day of October, 1946.
And the accused, Edward V. Taylor, is let to bail.
And now this day, to-wit, on the 31st day of October, 1946,to which day the motion to set aside the verdict in this case
was continued for argument, ·and at a Circuit Court held for
the County of York at the Courthouse thereof:
Commonwealth

v.

Edward V. Taylor.
This da·y came ag·ain the Attorney for the Commonwealth
and the accused, Edward V. Taylor, in person and by Ash-

-
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ton Dovell and R. Nelson Smith, his counsel, pursuant to a
contim:ance; and on the motion made by counsel for Edward
V. Taylor on October 10th, 1946, to set aside the verdict of
the Jury and to gTant a new trial, and assigned as grounds
that the verdict ~s contrary to the law and the evidence, and
without evidence to support it; fo1t misdirection of the Jury
in the giving of instructions over the objection of the accused; on the admission of testimony over the objection of
the accused, and for prejudicial argument of the Attorney.,
for the Commonwealth, and for the further reason that no
evidence of Involuntary ¥anslaughter was offered sufficient
to support tlie verdict on that charge. ·
.
page 7 ~ And was arg·ued by counsel.
And the Court considered the motion and overruled the same.
Thereupon the accused, Edward V. Taylor, was sentenced
by the Court, after being B;Sked if he had anything to say
why the sentence of the Court should not now be pronounced
upon him, and he alleging nothing, it is· the Judgment of this
Court that the said Edward V. Taylor be committed to Jail
and from there to the Penitentiary to serve a sentence of
three ( 3) years as provided by the verdict of the Jury unless
sooner· released.
Whereupon, the accused by counsel excepted to the action of the Court in refusing to set aside the :verdict of the· Jury"
for the reasons and on the grounds heretofore assig'lled and
as hereinabove set forth; and the accused by counsel indicating a desire to appeal to the Supreme Court of Appeals
for a writ of error and S1'1persedeas, it is ordered that the
sentenc~ imposed on the accused be suspended for the period ·
allowed by law, conditioned upon the accused entering into a
recognizance with Surety to be approved by the Court in
the penalty of $1,000.00, for his appearance in this Court
on the 1st Monday in February, 1947', and from time to time
thereafter, until further order of this Court.
- Thereupon, came Edward V. Taylor, together with Charity
Taylor, his Surety, and having first justified on oath as to
their sufficiency an:d waiving the benefit of their homestead
exemption as to this obligation, entered into and acknowledg·ed a good and sufficient recognizance in the sum of
$1,000.00, to be 'levied of their respective goods and chattels,
lands, tenements and hereditaments, to the use of the Commonwealth· of Virginia to be render~d, but to be void if Edward V. Taylor do and shall personally appear in ~his Court
on the 1st Monday in February, 1947, to answer and abide
the judgment of this Court and not depart thence without
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Dr. L. 0. Powell.
leave of the Court and to further appear in this Court at such
time or times thereafter as to the Court see:o;is necessarr.
And the accused, Edward V. Taylor, is l~t to bail.

The following are copies of Bills of Exceptions 1 to 6, both
. inclusive, filed in this cause on the 16th day of December,
1946: ·
pag·e 8}

BILL OF EXCEPTIONS NO. I.

BE IT REMEMBERED that upon the trjal of this cause,
the Commonwealth and the defendant to maintain the issues
joined by them respectively introduced certain evidence, all
of which is herein certified in narrative form, and which evidence is in words and phrases as follows, to-wit:
DR. L. 0. POWELL
A Commonwealth witness, testified that lie is the Coroner
of York County, Virginia; that on the night of October 4,
1944, he received a telephone call to come to Lackey, that
his services were needed there; that this call came shortly
after 9 :00 o'clock p. m.; that he immediately went to Lackey,
that he found that it had .been raining, that the ground was
wet and' muddy; that it was very :dark; that when he got to
the scene of the shooting her found F1:ank Burks' body lying
on the ground with his head toward the South, a knife in
his right hand, the knife blade open; that he was lying in a
narrow road or driveway, and that there were weeds and
bushes growing· there about. That Burks was about 5 feet
8 inches or 5 feet 10 inches tall, and would weigh between 160
and 166 pounds; that there were three bullet wounds in his
body, that they all went straight in, that all, three went
straig·ht into the body, two in the abdomen and one above
the abdome.n; that death was caused from shock from the
bullet wounds. On further examination by the Commonwealth's Attorney, Dr. Powell said that he had been confused at the previous trial of this case because he had had
two similar cases at the· same.time, but that he had no doubt
that the knife was in the hand of the deceased and that the
blade was open; that it was an ordinary pocket knife about a
2%. inch blade. That death had occurred about two hours
before he saw the body, but that rigor morlis had not set in.
. That he gave the knife to Deputy Sheriff J. H. Charles the
following morning, with the blade still open.
·
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J. H. CRARLES
A Commonwealth. witness testified that he is the
Deputy Sheriff of York County; that on the nig·ht of October
4, 1944, he received a telephone call that he was wanted near
·the Navy Mine Depot M,ain Gate, that he did not recall the
exact tirµe, but that when he arrived at the gate he saw Ed
Taylor talking with the guards there and with several marines;
that he had called Dr. Powell, the Coroner, before leaving
his home in Yorktown; that Ed 'l'aylor told .him that he had
shot Frank· Burks and maybe another, that he had to shoot
Burks. to stop him because he was advancing upon him. That
Tayfor wanted to take him to the scene of the shooting to
show him exactly how it had happened, but that not knowing
the circumstances he thought it better to take Taylor to jail
and make his investigation later. That he warned Taylor
that any statement he made might be used against him. And
that Taylor made no further explanation as to how the shooting occurred, nor did he recall Taylor's saying· anything
about Frank Burks having a knife. That the following morning he received a·knife from the Coroner which had not been
unwrapped from the paper in which it was wrapped when
the Coroner gave it to him until he produced it in Court
and delivered it to the Commonwealth's Attorney at the time
of the first trial. That the .witness had made a drawing as
to the location of the shooting and the same was identified
and offered in evidence and marked '' Exhibit J. Henry
Charles No. 1 ''.
On cross examination the witness said that be had been
an officer of York County for twenty-seven years, that he
knew Ed Taylor well, had known him for a long time, that
to his knowledge he had never been in any trouble and that
he bore a good reputation for being a peaceful and law-abiding· citizen. That the weather was .bad on the night of the
shooting; that it had been raining and there was a thick vapor of fog, that you could .not see automobile lights but a
very few feet; that the accused gave him the pistol from.
which the bullets were fired, and that it was a .25 caliber·; that
on the day following the shooting he went to the scene of
the shooting; that he saw some blood on the ground about
30 feet from the corner of the road intersection, that it was
the only blood that he saw, that the spot was identified on his
drawing with the words ''where body found''; that
page 10 ~ the witness did not see the body, that the shooting
·
occurred in York County; that the accused underpage 9 }
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Jack K etchmore.

took to tell him all about the shooting but that he stopped
him.
,
CATHERINE ALLEN
A Commonwealth witness testified that the weather was
bad, that she had left her home which was not far from the
intersection, and that she was going to see her brother Tom
C~rtis, who had been sick; that near the intersection she met
up with Howard Ferguson, Frank Burks, Vivian Hayes, Lelia
Johnson and Joe Fields; that when the accused came toward
the group and asked '' Who has been calling -my name'', ·that
she was only a few feet from Frank Burks, and that she was
about at the corner of the intersection when Ed Taylor went
by her, and that she heard Frank Burks say, ''I clidn 't. '' That
she moved off toward her house, that she did not. detect. any
anger in the tone of Ed Taylor's voice.· That you could not
see people unless you got right up to them. That she heard
only one shot when she was at her gate ·which was about
100 yards from the scene of the shooting. That she had had
plenty to drink and so had Frank Burks, Vivian Hayes, Joe
Fields and the rest of them, that she didn't know who did
the shooting; that she did not see Jack Ketchmore anywhere
around there.
JACK KETCHMORE
A Commonwealth witness testified that on his way to take
a package to Charlie Stubbs' house that he passed close to
the place where the shooting occurred, and that he saw Frank
Burks, Vivian Hayes, Catherine Allen, Lelia Johnson and
Joe Fields; that they were drinking; that when he came back
from delivering the package that tlie crowd had moved a
little way further down the road from the intersection and
that they were arguing or fussing; that as he started into
the Dory Recross front yard gate, he met Ed Taylor at the
gate; that Ed Taylor said "Who has been calling my.name",
and that he made no reply; that he walked into the
page 11 } Redcross yard, that Ed Taylor went on towards
the corner where the group was located, and that
as he walked toward the Recross porch, he heard the accused
ask who had been calling his name, and someone replied no·
one has called your name, and that he heard three shots fired
rapidly. That when he heard the first shot he ran behind
the Redcross· house, and that after the shooting was over he
came out of the same gate and went out to see what had hap-
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Vivian Hayes.
pened, and saw Frank Burks lying .on his back; that there
was no one else around; that he did not s~e· any knife in
Burks' hand, that he leaned over, lifted Burks' body and
shook it, and that he thoug·ht :Pe was dead, and that he then
went to get someone to go with him to tell Burks' wife that
Burks had been shot, but that the other man would not go
with him and that he was afraid to go alone; that he didn't
see Vivian Hayes at the scene of the shoo.ting when he went
there to look at Frank Burks' body.

VIVIAN HAYES
A Commonwealth's witness testified that she lived in New;.
port News, and had come to Lackey the morning of the shooting; that she and Howard Ferguson were out in the road
between 7 and 8 o'clock, looking for a drink, that Frank
Burk~ and Joe Fields came up and that they had whiskey;
that a little later Catherine Allen came along, that several
other people came up, and that they stood there on the corner
and talked for about a half hour; that she was talking to
Frank Burks and that Ed Taylor came up and-st~rted shooting; that she heard no words passed between ·Taylor and
Burks or either of them; that she was standing beside Frank
Burks and Taylor just started shooting him. That nobody
in the group had been quarrelling or fighting, and that no
one had hit her or knocked her down. She was tl1en asked
what, if anything, Taylor did after shooting Frank Burks,
and counsel for the defendant objected on the p;rounds that
Taylor had been tried by a jury for shooting Vivian Hayes,
and had been acquitted, and that it was prejudicial to the accused to go into the shooting of Vivian Hayes. The witnei:;s
was permitted to testify that E.d Taylor then shot her. The
witness was asked why he shot her, and the accused by co' nsel, again objected for the same reasons. And while the obiection was being made the witness stated that there wasn't any
reason to shoot her. The Court then ruled that the two cases
were so closeiy tied togethm~ as to the facts that
page 12 ~ it was difficult to try the one without some testimony concerning the other.
Counsel for the accused then moved the court to instruct
the jury that the accused was not b~ing tried for shooting of
Vivian Hayes, that he had ah-eady been tried for this and
found not guilty by the jury. The Court so ini:;tructed the
jury.
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Mrs. P. M. Zvmmennan.

Vivian Hayes testified that three shots were fired at Frank
Burks by the accused; that he then fell to the ground. That
after the shooting· w~s over she stayed there five or ten minutes, that no one came, that she did not see Jack Ketchmore
either before, at the time or after the shooting; that all of
the people ran away when the shooting started.
At this point, the Commonwealth res.ted.
LILLIAN RECROSS
A witness for the defendant, testified that she lives in the
house located at the intersection of the roads where the shooting occurred; that before the shooting she observed that there
were a number of people in the road close to the corner of
the intersection; that it was getting "dusky dark", it had
been raining· and there was some fog; that she knew some
of the people; that they were quarreling and fighting; that
she saw Frank Burks strike Vivian Hayes and knock her to
the g-round; that at about this time she was getting her supper and Ed Taylor came to her house inquiring for Sylvester
Burks; that he had been at her house but had left and she
told Ed Taylor that he could find Sylvester Burks at Tom
Curtis'; that a few minutes after. Ed Taylor left she heard
the shots; that ·she looked out of her kitchen door and saw
everybody running from the place where she had seen them
previously, that sometime after tl~e shooting Jack Ketchmore
came to her .house but that she had not seen him before· or
at the time of the shooting. That her house had a yard enclosed by a fence and that her kitchen and kitchen porch,
which faced the side road where the shooting ocQurred, was
about 50 yards from it:
page 13}

MRS. P. M. ZIMMERMAN
A witness for the defendant testified that she
operated a taxicab service at Lackey, that on the night of the
shooting a man named Emanuel Jackson came to her house
to get her to take Vivian Hayes to Newport News, that she
didn't have the g;asoline and declined to do it; that he came
back the following morning· a little before ten o'clock and
asked if she would come to Louise Jackson's house and take
Vivian Hayes to Lee Hall to catch the train to Newport
News; that she agreed to do this and that when she saw Vivian
Hayes she looked very bad, that she had her top coat on
wrong side out, that it was caked with mud and that she was
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Joe Fields.

Edward V. Taylor.

'' muddy from head to heels'' ; that she took her to Lee Hall
and put her out.
JOE FIELDS
A witness for the defendant testified that he and Frank
Burks had been to Newport News the day of the shooting,
that he had bought four fifths of a gallon of whiskey, that
he had not let Frank Burks have a drink of it but had drunk
it all himself; that when he got to Lackey be and Frank Burks
met Howard Ferguson and Vivian Hayes, but that he was
not out there when the shooting occurred, he was on his way
home. That be was so drunk.he ddin't know what happened.
page 14

~

.

EDWARD V. TAYLOR
The accused called as a witness in his own behalf testified that he had lived at Lackey for more than sixteen years, that dudng all of this time he had been employeJ
as a civilian employee by the United States Navy at the Naval
Mine Depot; that on the day of the shooting lie had finished
his day's work at the Depot, bad come home for his supper
and following his supper had started out to get several men ~~/'
to assist him in the castration of a large hog; that he was
walking, that he failed to find the first man who he wanted
to ask to help him; and being told by others at his house where
he could be found, he came along not far from the intersection of the road where the shooting later occurred and saw
the deceased and a number of other people st~nding in the
road intersection talking in loud t0nes and that they appeared
to be quarreling among themselves; that as he passed along
· within sig4t and hearing distance he heard someone in the
group say "There goes Ed Taylor, that tight son-of-a-bitch''.
That he did not know who uttered these words, that he pa:d
no attention to it, and went on beyond that point a bot. t 250
yards to where he had been told he would find the man he
was looking for. That when he got to this place he was told
that the man had gone to Lillian Redcross 's, which is the
house in the intersection of the two roads where the shootin:1;
occurred; that he retraced his steps bask to l.illian Red:cross's house, that when he got there she told him that Sylvester Burks had left there and had gone to Tom Curtis'i,;
house; that he immediately left Lillian Redcross 's house and
started for Tbm Curtis's house; that it was then twilight and
the visibility was bad because of mist or fog; t\mt he did
not see Jack Ketchmore either When he was going to Lillian
Redcross's house, or at any time after he came out of tl1c
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Edward V. Taylor.
house; that he did not pass him at the gate nor did he say
anything to him; that in going from Lillian Redcross 's house
to Tom Curtis's l1ouse t)ie only available walkway was by the
corner at the intersect10n of the roads where the deceased
and the others were gathered. That as he turned the corner
walking toward the deceased and this group, and while still
some distance from them he asked "Who has been calling my
name''. That he kept on toward Tom Curtis's
page 15 }- house, that he was not mad and that as he' got
within a f_ew steps of Frank Burks, Burks p-µlled
his hand out of his pocket, opened his knife and started toward him saying in a loud voice "Nobody bas called your
name''; that _Burks continued to advance on him and the·
witness to back away from him, and Burks cut at him with
the knife; that he told him to stop coming toward· him and
. when Burks continued to advance he then pulled his pistol,
which had been in his pocket until that time, and fired at
Burks, that it was not his intention to kill Burks but that. it
was necessary for him to stop Burks to prevent injury to
himself; that after he shot the first time, Burks continued to
rush upon him, and he to back away and order Burks to
stop, until he had fired the third shot when Burks dropped
to his knees; that during· all of the period from the time when
Burks first drew his knife and started toward the accused
until Burks dropped to his knees, Burks was trying to cut
the · accused and advancing· · toward him while the accused
was backing away; that accused did not have time nor did he
believe that he was able to run and thereby avoid injury to
himself. That there were a number of people there with
Burks and that he did not know whether they were going to
join in the attack on him or not. That he had his pistol in
his coat pocket, that he did not take the pistol out of his
pocket until BJ.Irks had charged at him in a threatening manner ·and had swung the k.nife in an effort to cut him. The
witness was shown a drawing of the road intersection marked
"Exhibit Ed Taylor No. 1 ", and the witness examined this
drawing, identified the objects shown thereon a~d the locations of the roads and the same was offered in evidence. The
witness testified that he had been bitten by wild dogs back
in the section where he was going to get Sylvester Burks to
help him, and that since it was nearly dark he put the pistol
in his pocket to protect himself against such an attack if he
met the dogs.· That he did not carry a pistol and could not
recall ·when he had had it' outside of the house before this
occasion. The witness further testified that he had never been
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Robert P. Bellford.
charged with, nor ·arrested for any violation of the law prior
to his arrest .in this case.
On cross examination by "the Commonwealth's Attorney,
the witness· was asked if he. was mad because he had been
called a vile name, the witness denied this; he was asked if
there was some other way he might have gone to Tom Curtis's house, to which he replied that the only way
. page 16 ~ was along the course that he was travelling· at the
time the trouble arose. He was asked if he shot
to kill Burks, to which lie replied that he did not intend to
kill him but only to prevent ·Burks from injurying him; asked
why he did not run, the witness stated that the diffic1)ty
arose so suddenly and unexpectedly that he did not have an
opportu,iity to run; that Burks was attacking 'him before he
had any reason to think that an attack was going to ,be made
on him.
The witness stated that as soon as he got to the Main Gate·
of the Naval Mine Depot at Lackey, from the scene of the
shooting, that he called Deputy Sheriff Henry Charles, and
told him of the shooting and that he waited there for Mr.
Charles to arrive; that when Mr. Charles came be told him
of what had happened and offered to take bim to the place
where Burks had been s~ot; that he told Charles that he I1acl
killed Frank Burks, and that he gave the pistol to Mr. Charles
and was taken to Williamsburg Jail.
·
The witness was asked how many times he had shot. his
pistol at Burks, and the witness answered three times; then
the Commonwealth's Attorney asked the witness if he had
not fired his pistol more than three times, and that if the
fourth shot had not hit Vivian Hayes, to which qr estion the
defendant by counsel objected and excepted to the ruling of
the Court in requiring the witness to answer, the witness's
answer being that he believed that the fourth ~hot struck
Vivian Hayes.
·
'
ROBERT P. BELLFORD
The witness called by the accused· testified that he was tbe
Ordnance Quarterman in-charge of civilian personnel at the
United States Naval Mine Depot; that he bad· known Ed
Taylor, the accused, for fifteen years, durirni: all of wl1ich
period of time the accused bad worked at the Na val M-ine
Depot being entrusted with special dt:ties in the handlin~ and
packing of miscellaneous ammunition; that he knew his general reputation as a peaceful, law-abiding citizen; that it
was good, that he was a trusted employee at the Depot, highly
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regarded by his superiors, and that in connection with -his
control 0£ civilian personnel he investigated the
page 17 } · reputation and cllaracter of employees outside oi
the Depot where they live, and that he had found
from personal inquiry that the character and reputation of
Ed Taylor was good in the comm.unity where he lived.
The deftmdant, therefore, tender.~ this, his Bill of Exceptions No. 1, and asks the Coutt to certify that it contains the
evidence and all of the evidence, produced in narrative form,
introduced at the trial of this case, and prays that the same
may be signed, sMled and made a part of the record in this
case, which is accordingly done.
Given under my hand arid seal this 16 day of December,
1946.

FRANK ARMISTEAD,
Judge of the Circuit Court of York Comity.
page 18 }

BILL OF EXCEPTIONS NO. II.

BE IT REM.EMBERED that upon the trial of this cause,
and when all of the evidence had bean introduced, that the.
defenda.nt by counsel:
Moved the Court to strike the evidence of the Commonwealth for the following reasons :
·
That the accused has been heretofore convicted of invol1.:ntary manslaug·hter on the same indictment on which he is
now being tried, and that 011 appeal to the Supreme Court
of Appeals (Taylor v. Oommo'n!Wealth, 185 Va., p. 224), the
verdict was set aside and the case remanded '' to be further
dealt with as the attorney for the Commonwealth may be ad·
vised, consistent with this opinion".
·That the legal effect of the first conviction was to acquit
the accused of all offenses of a grade higher than involuntary
manslaughter. ·
·
That the legal effect of the rev-ersal 0£ this former conviction is to bar the prosecution of the a.ceused £or any offense
of a grade higher than involuntary manslaughter.
That the evidence offered in this case by the Commonwealth, if accepted, shows the accused guilty of murder, and
the evidence offered by the accused shows that the shooting
was done in self~defense.
That for the Court, therefore, to instruct the jury cm in-
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voluntary manslaughter would be without evidence to support such instruction and would be an intimating by the Court
that the jury might return a ver,dict which it had not th~
right to return on the evidence in this case, and the limitation
fixed upon the prosecution.
·
That for the Court to instruct the jury as to what constituted involuntary manslaughter where the indictment upon
which the accused is being ~ried charges murder; and no explanation is made to the jury as to why they are not instructed on murder, is tantamount to the Court's directing
the jury to. return a verdict of involuntary manslaughter,
and thereby taking away from the jury the question of fact
involved as to the innocence of the accused.
Citing Burton amd Conquest v. Commonwealth, 108 Va. 892,
and Bell v. Commonweq,lth, 167 Va. 526.
But the Court overruled the motion made by the
defendant to strike the evidence _for the reasons
assigned, to which action of the Court the defendant, by counsel., excepted and prays that this l.Jis Bill of ~xceptions No. 2, may be signed, sealed and made a part of the
record, which is accordingly done.
·
Given under my hand and seal this 16 day of December,
page 19

~

1946.

FRANK ARMISTEAD, .
Judge of the Circuit Court of York County.

BILL OF EXCEPTIONS NO. III.
BE IT REMEMBERED that upon the trial of this case,
the Attorney for the Commonwealth tendered the following
..
instructions :

Instruction No. A.
The Court instructs the jury that involuutary manslaug·bter
shall be punished by confinement in the penitentiary not less
than one nor more than five years; or, in the discretion of the
jury, by a fine of not exceeding one thousand dollars, or confinement in jail not exceeding one year, or both.

I nstriwtion No. B.
. The Co~rt in~tructi;; .th~ jury that i!lvo]uutary manslaugl1ter
1s .the unmtentional k11llmg of one m the commission of an
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unlawful act not amounting to a felony, or in the negligent
performance of a lawful act; and where the death of a person
is caused by another's grossly neg·ligent use of a dangerous
instrumentality-it is involuntary manslaughter~

I nstru.ction No.

c: ·

~he Court instructs the jury that if you believe from the
eVIdence beyond a reasonable doubt that the accused, Edward
Taylor, fired upon Frank Burks with such negligence or recklessness as is incompatible with proper regard for
page 20} human life., and said shooting. caused the death of
Burks, you should find him guilty of involuntary
. manslaughter.
·

Instruction No. D.
The Court instructs the jury that where the .plea of selfdefense is relied upon in a trial for homicide, the law is that
the plea of self-:defense is not available to a party unless he
was without fault in bringing about the difficulty, and in any
case, the necessity relied upon to excuse the killing must not
arise out of the prisoner·'s own misconduct.

In.~triiction No. E.
The Court instructs the jury as a matter of law· that the
defendant has put in evidence his general reputation as a lawabiding citizen and that such evidence is permissible under
the law and is to be considered by the jury as a circumstance
in this case. But the Court further instructs the jury that if
from all the evidence in this case they are satisfied beyond a
reasonable doubt of the guilt of the defendant, then it is their
duty to find him guilty.

Jn,qtruotion No. F.
The Court instructs the jury that the bare fear that one intends to kill or commit other atrocious felonies, however well
·grounded, unaccompanied by any overt act indicating such
intention, will not warrant killing the person by way of prevention . .Apprehension of danger to justify a homicide ought
to be based not alone on surmises, but there ought to be
coupled therewith some act on the part of the person froin
whom danger was apprehended, evidencing an immediate intention to carry into execution his supposed designs; and the
jury will decide whether the conduct and acts of the deceased
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at the time of the shooting were of such character as to create
in the mind of the defendant a reasonable fear that the deceased intended to kill him, or to do him great bodily harm.
page 21 ~

I n$truction No. G.

The Court instructs the jury as a matter of law, that in considering this case the jury are not to g·o beyond the evidence
to hunt up doubts, nor must they entertain such doubts as arc
merely problematical or conjectural. A doubt to justify an
acquittal must be a reasonable doubt, and it must arise from
a candid and impartial investigation of all the evidence in the
case., and unless it is s~ch that, werQ. the same kind of doubt
interposed in the graver transactions of life, it would cause a
reasonable and prudent man to hesitate and pause, it is insufficient to authorize a verdict of not· guilty. If after _consideratjon of all of the evidence, you can say that you lui.ve
an abiding conviction of the truth of the charge, you are satisfied beyond a reasonable doubt.
To which proposed instructions the accused, by counsel, objected, assigning the same grounds as assigned in hi~ motion
to strike the plaintiff's evidence, to-wit, that t_here is no evidence in this case to support a verdict of involuntary manslaughter, and that the instructions offered bv the Cominonwealth undertake to define involuntary manslaughter as it
would be defined in the case of death resulting from neglig·ent
operation of an automobile.
,Vhereupon, the Court refused Instruction B, as tendere~]
by the Commonwealth, and gave all other instructions as ten
dered by the Commonwealth, and in lieu of Instruction B,
which was refused, gave this instruction:
"The Court instructs the jury that involuntary m:mslau~hter is defined as the killing of one accidentallv bv another.
contrary to the intention of the. parties, in the Jjrosecution of
some lawful, but not felonious act; or, in the improper rcrf ormance of a lawful act.''
To the giving of all which instructions tl1e accused, by couu~
sel, excepted, assigning the same grounds a8 l1ereiubefore in
this Bill of Exceptions and Bill of Exceptions No. 2, ar--si 2,ned.
The following instructions were given on behalf of tlie accused:

Inst·rn.ctfon No.

1!.

The Court instructs the jury that wl1e11 one without fault
is attacked by another in sucl1 a manner or· under such rir-
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cumstances as to furnish reasonable grounds for
page 22} apprehending a desig·n to take away his life or do
him some great bodily harm, and there is reasonable ground for believing the danger imminent, that such design will be accomplished, and the person assaulted has rea.sonable ground to believe, and does believe such danger is
imminent~ he may act upon such appearances, and, without
retreating, kill his assailant, if he has reasonable grounds to
believe, and does believe that such killing is necessary in order to avoid the apparent danger; and the killing under such
circumstances is excusable, alt.hough it may afterwards 'turn
out that the appearances were f alse-:-that there was in fact
neither design to do him some serious injury nor danger that
it would be done, but, of all this the jury must judge from all
the evidence and circumstances of the case.

I nstritction No.

ti.

The court instructs the jury that if one is unjustifiably and
feloniously assaulted he does not have to retreat, but may
stand his ground and repel force by force and may use such
force as to a reasonable minded man under like circumstances
would seem reasonably necessary to repel the attack, even to
the taking of the life of the assailant.
·

Instruction No.

4.

The court instructs the jury that while the jury in the judge
of both the weight and the testimonv and the credibilitv of
witnesses, it may not arbitrarily or without. any justification
therefor give no weight to material evidence, which is uncontradicted and is not inconsistent with any other evidence ·
in the case, or refuse to credit the uncontradicted testimony.
of a witness, even thoug·h he be the accused, whose credibility
bas not been impeached, and wh~se testimony is not either
in and of itself., or when viewed in the light of all the other
evidence in the case, unreasonable or improbable, and is not
inconsistent with anv. fact or circumstance to which there is
testimony or of which there is evidence. There must be sometl1ing to ~justify the jury in not crediting and in disregarding
the testimonv of tl1e accused other than the mere fact that.he
is the accused.
page ·.23 }

Instruction No. 5.

The court instructs the jury that the character of the accused, Ed TayloT,
is a fact
.
. to be considered, and if the. jury
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have any reasonable doubt as to the guilt they should acquit
the accused.
Inst-ruction No.

6.

The question for the jury in this case is not whether the
taking of the life of the. deceased might have been safely
avoided, but whether the defendant, under all the circumstances by which he was surrounded and in view of the conduct of the deceased as disclosed by the evidence, might reasonably have believed -and did believe it necessary to use the
defensive action, if you believe from the evidence that his
actions· ;were defensive which it is admitted be did use, in
order.to save himself from death or serious bodily harm.
Instnwtion No. 7.
The court instructs the jury that in passing upon the dan~
ger, if any, to which the accused was exposed, you will consider the ~ircumstances as they reasonbly appeared to the accused and draw such conclusion from those circumstances as
he· could reasonably have drawn, situated as he was at the
time; in other words., the court instructs you that the accused
is entitled to' be tried and judged by facts and circumstances
as they reasonably app~ared to him, and not by any intent
that may or may not have existed in the mind of the deceased.
I tz.striwtion No. 8.
The court instructs the jury that the mere fact there is au
indictment against the defendant, does not justify any inference that he is guilty of the crime charged against him therein,
and that the defendant in law is presumed to be innocent of
the offense charged in the indictment. That there is a presumption that clings to every person charged with crime
through every successive step of his trinl, that he is innocent;.
and this presumption is never weakened, relaxed or destroyed
until there is a judgment of conviction, and the burden re:;ts
on the Commonw~alth to prove his guilt beyond all . . . . .
page 24
·•

~

Insfrucfion No.

9.

The court instructs the jury that even if there is suspicion
or probabbility of the defendant's guilt, 110,vever strong, snch
suspicion or probability is not sufficient to convfot 1 nor is it
sufficient if the greater weight or preponderance of the evidence supports the charge against him; nor that 11pon the
doctrine of chances it is more probable that lie is guilty; but
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to warrant his conviction his guilt must be proved so clearly
and conclusively that there is no reasonable theory based upon
the evidence in the case upon which he can be innocent. And
the Court further instructs the jury that the defendant is not
required to prove his innocence.
·
The defendant, the refore prays that this Bill of Exceptions
No. 3, may be signed, sealed and made a part of the record in
this case., which is accordingly done.
Given under my hand and seal t1iis 16 day of December,
· 1946.
FRANK ARMISTEAD,
Judge of the Circuit Court of York County.
BILL OF EXCEPTION NO. IV.
BE IT REMEMBERED, that upon the trial of this case
during the argument, the Commonwealth's Attorney made
the following statement to the jury:
·
. "York County is deeply interested in the trial of this case.
We feel that there are certain circumstances connected with
.this killing that ought to be considered by the jury."
· To which arg'Ument of the Attorney for the Commonwealth
the accused, by counsel, excepted, and requested the court to
instruct the jur}' to disregard the same as it was highly prejudicial to the accused. But no direction was given to the jury
in response to tllis request.
To which •action of the Commonwealth's Attorney in making the foregoing argument, and the.ruling of the Court thereon> t]1e defendant, by counsel, ex·cepted and prays
page 25 } that his Bill of Exception No. 4 may be signed,
.
sealed and made a part of the record, which is accordingly done.
Giyen under my hand and seal this 16 day of December,
1946.
,
FRANK ARMISTEAD, '
J ndge of tl1e Circuit Court of York County.
BILL OF EXCEPTIONS NO. V.
BE IT REMEMBERED, that upon the trial of this case
during the argument by the Commonwealth's Attorney:, the
Commonwealth's Attorney said to the jury:
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"Mr. Dovell tells you that the evidence· in this case on behalf of the Commonwealth shows murder, and on behalf of the
accused shows justifiable self-defense, and that there is no
evidence supporting involuntary manslaughter.
Now let's
$Ce what the Court tells you about this.''
.
And the Attorney for the Commonwealth read to the jury
Instruction C, and said further:·
"Therefore, Gentlemen of the Jury, the Court tells you that
if Ed Taylor fired his gun recklessly he is guilty of involuntary manslaughter. The Court does not agree with Mr ..
Dovell, and what is more, Ed Taylor has not yet given you
any explanation as to why he shot Vivian Hayes."
Whereupon, the accused, by counsel, objected to the argument made by the Commonwealth's Attorney to the jury for
the reason that the instruction was given an erroneous meaning by the Commonwealth's Attorney, and for the further
reason that the accused had been tried and found not guilty
by a jury on the indictment charging him with the shooting of .
Vivian Hayes, and asked the Court to again instruct the Jury
to disregard this arg·umcnt and to fnrther instruct the jury
that the accused had been acquitted of all crimes in connection with the shooting of Vivian Hayes. The Court made the
following statement: '' The Cotll't thinks you are getting on.
dangerous gTouud, Mr. Cornick, I think you have gone far
enough". And the Court stated in the presence of
page 26 ~ the jury that the Court _had already so instructeJ
the jury.
·
To which action of the Commonwealth's Attoi;nev and the
ruling of the Court thereon~ the accused, by counsel; excepted
and prays that this his Bill of Exceptions No. 5, may be signed,
sealed and made a part of the record which is according·ly
done.
Given under my hand and seal this 16 day of De:::eniber,

1946..

FRANK ARMISTEAD,
Judge of the Circuit Court of York County.

BILL OF EXCEPTIONS NO. VI.
BE IT REMEMBERED, that upon the trial of this rause
and after the jury had rendered its verdict in the followin~
words and_ :figures, to-wit:
'
"We the Jury find the accusecl guilty of involuntary m'1u-
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slaughter as charged in the within -indictment and fix his
punishment at confinement in the Penitentiary for three
years.
H.

Vv. ROBERTSON,
Foreman.''

Thereupon the defendant, by counsel, moved the court to
set aside the verdict of the jury and to grant the accused a
new trial, and assigned as grounds that the verdict is contrary
to the law and the evidence; that it is without evidence to
support it; for misdirection of the jury in giving the instructions over the, objection of the accused; on the admission of
testimony over the objection of the accused, and for prejudicial argument of the Attorney for the Commonwealth, and
for the further reason that no evidence of involuntary manslaughter was offered sufficient to support the verdict on that
charge.
Which ·motion the court overruled and entered judgment in
accordance with the verdict on tlie 31st day of October, 1946,
to which action of the court in overruling said mopage 27 } tion and entering said judgment, defendant, by
counsel, excepted and prays tha~ this his Bill of
Exceptions No. 6, may be signed, sealed and made a part of
the record in this case,· which is· accordingly done.
Given under my hand and seal this 16 day of December,
1946.
FRANK ARMISTEAD,
Judge of the ·circuit Court of York County.
Received Dec. 13, 1946.
FRANK ARMISTEAD, Judge.
page 28 }

The following is a copy of the notice of tender
of Bi1ls of Exceptions and to make up the record in
this cause, which was filed. at the Clerk's Office of this Court
on the 2d day of December, 1946:
To Julian S. Cornick, Commonwealth's Attorney for York
County, Virginia.

TAKE NOTICE, that on the 13th day of December, 1946,
at the hour of 10 :00 o'clock a. m., of said day, or as soon
thereafter as counsel may be beard, at the Clerk's Office of
·the Circuit Court at Yorktown, Virginia, the undersigned
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will tender to the Judge of the Circuit Court of York County
his Bills of Exceptions in the case in which I am defendant
and the Commonwealth of Virginia is plaintiff, and in which
:final judgmen_t against me was entered on the 31st day of October, 194~, for the purpose of having the same signed and
made a part of the record in this case.
And you will further take notice that promptly" thereafter
the undersigned will ask the Clerk .of the Circuit Oourt of
York County for a transcript of the record in this case for the
purpose of applying to the Supreme Court of Appeals of Virginia for a writ of error herein.
Given under my hand this 2d day of December, 1946.
EDWARD V. TAYLOR
By: ASHTON DOVELL, and
R. NELSON SMITH
His Attorneys
The undersigned hereby accepts leg·al service of the foregoing Notice this 2d day of ,December, 1946.
,JULIAN S. CORNICK
Commonwealth's Attorney for York
County, Virginia.
Commonwealth of Virginia
County of York, to-wit:

I, Floyd Holloway, Clerk of the Circuit Court of the County
of York, in the Commonwealth of Virginia, the same being a

Court of Recorq., do hereby certify th~t the foregoing is a copy of the record in the prosecution
cause of the Commonwealth of Virginia v. Edward
V. Taylor, lately pending in the Circuit Court for the County
of York, Virginia, an_d I further certify that notice was p;iven
to Julian S. Cornick, Attorney f~r the Commonvlealth for
York County, Virginia, as required and as shown in this record.
,
In Testimony Whereof I lmve hereunto set my band this .
23d day of January, 1947.
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~

FLOYD HOLLOWAY,
Cle:rk of the Circuit Court of York
County, Vh~ginia.
A Copy-Tesh~:
. M. B. \V ATTS., C. C.
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