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L. W. Wallace.

~A. I never have determined that, I don’t know what the
ignition point of a match 18,
page 360 }  You have scen similar- matches, haven’t you?
A. Yes, sir.

Q. About how hot would you say—you are a mechamcal
engineer—about how hot would they be?

A. T don’t recall the ignition point of that match. The
effect of that blaze is much more than a corresponding tem-
perature in a body that is not blazing.

Q. Would you say that match is as much as 500 degrees?

A. It is more than 500 degrees.

Q You say it is over 500 degrees?

A. Tt would be my judgment that it is over 500 degrees.

() Would it be 600 degrees?

A I repeat sir, in all courtesy, that I have not made the
determination of {he ignition point of matches. .

Q. You have compared a number of different things and
nndertaken to tell us a number of things and said that you
have been a mechanical engineer since 1900 or thereabouts—

A. But during that time I have not been a rmatch maker.

Q. I understand that, but you have had a chance to observe
matches, have you not?

A. Just as you are playing with it now.

Q. You say that a match that I showed you just now devel-
oped more than 500 degrees Fahrenheit?

A. It is my judgment it would be more than 500 degrees,

yes, sir,
page 361 } Q. Now do these cinders, that you are talking
about coming out of the engine, at the rate they
CEOI they would fall on the ground in the form of hail, wouldn’t
they?

A. In the form of hail?

Q. Yes. You say that when they come out the fire box they
begin to cool and when they get in the smoke stack moisture
is put on them, that moisture is put on them in the form of
steam, and that they cool so fast when they go out the stack
wouldn’t they be in the form of hail? Wouldn’t they be coated
with ice?

A. What do you mean?

Q. Wouldn’t they be coated with ice?

A. That is ridiculous.

Q. You say they took a shower bath and took a trip up
through the air?
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A. You had a temperature here last week of about 100 didn’t
you? So it couldn’t be less than 100.

Q. But we had hail. Now when you were trying to answer
Mr, Spicer awhile ago with regard to this particular instance.
He didn’t ask you the question about the effect of the engine
being shifted back and forth and pulling up a grade. Do you
think the grade would make any difference in what the engine
would emit in the way of cinders and sparks?

A. Of course, where you have some grade you are working

more steam and delivering more power.
page 362} Q. Then the statement you made to him awhile
ago, you didn’t consider the question of grade at
all, did you?

A. The grade was embraced in his hypothetical question.

Q. He didn’t say anything about any grade at all in the
question he asked you?

A. No, his question implied the conditions under which that
locomotive was operating.

Q. The conditions should be stated in the question; he is
asking for your opinion, you don’t know anything about the
conditions. You are limited in answering a hypothetical
question to the conditions set forth in the question and your
general knowledge of the subject, not the particular incident.
Your answer was not based on any grade, was it?

A. That question, as I recall, was based upon the condi-
tions, which would include the locomotive and the operating
conditions and I have heard the testimony in the case and I
know what the grade is and have been told what it is.

Q. You have no right to testify to what you have been told,
that is hearsay. You have got to testify from your own knowl-
edge, which you derived from your knowledge of the subject,
not what you have been told. Did he state to you anything
about the grade in that question?

A. I don’t recall that he did.
page ‘363 } Q. You just put that in on your own, or did you?
A. My understanding of the question was that
it included all of the conditions of the train, and the weather
conditions as of that day. I may have been wrong.

Q. Doctor, that is what he should have included, but he
didn’t include it, and, therefore, your undertook to answer
the question including those things?

A. T answered the question from my knowledge, which I
have gained by studying this case. I am not a lawyer, that
is for you and the other lawyers to decide.
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Q. There have been a number of blue prints filed in here
showing the road line running through Dillwyn, but not a
single one showing anything about the grade, whether it is
upgrade or down ground or level. I asked the engineer that
had those things made and he said the grade didn’t show.
Now, then, anything you know about the grades in there you
learned from listening to the witnesses here, is that right?

A. And I have discussed it with the engineer.

Q. That is exactly the point, you are undertakmg to testlfy
from hearsay evidence. You don’t know whether the mater-
ial you undertook to bring here, or which you undertook to
take to Richmond and test in your electrical furnaces in the
labratory had been dried for eight to ten months or not, be-

fore you tested, do you?
page 364 } A. No, sir, I tested it as delivered to me.
Q. And you don’t know anything about the
previous history of it, of your own knowledge?

A. I do not.

Q. And you don’t know how much—You know what farm-
ers call chaff, don’t you?

A. Yes, sir.

Q. You don’t know how much chaff was in the ‘‘dog-house”’
in Mr. Seay’s mill? '

A. From his specimen there wasn’t any.

Q. But you don’t know how much there was, do you?

A. No. His testimony was that the material he had in the
hag was the material he had in the ‘‘dog-house”’.

Q. The testimony was that the material, which he produeed
here, was not what was in the ‘‘dog-house’’ at the time of the
fire, but some that was cleaned out the year before. That is
the testimony. That is all doctor

RE-DIRECT EXAMINATION.

By Mr. Spicer:

Q. Mr. Wallace in answering the hypothetical question, did
vou consider the weather and grade conditions as testified to
in the evidence in the preceding part of this case?

A. T did.

Q. You were sitting in the courtroom during the whole
time?

A. T was.

Q. And you understood that the question was
page 365 } intended to include those conditions?



224 Supreme Court of Appeals of Virginia
Dr. W. B. Trout.

A. Idid.

Q. And your answers were made accordingly?

A. Correct.

Q. Mr. Wallace, Mr. Boatwright asked you about the en-
ergy realized from coal as a source of power in a locomotive,
to which you said it was 15 per cent thermol efficiency—

A. Thermol efficiency.

- Q. Does that correspond in any way to the pulling capacity
of the locomotive, itself?

A. No. No that is merely a measure. You take coal with
1400 BTUS, British Thermol Unit value, which was testified
as being this coal, it means that out of that 1400 BTUs the
maximum work at the draw bar, 85 per cent of that BTUs
is gone for some other reason. It is more a measure of the
mechanical efficiency of the equipment.

Q. That just happens to be the maximum the engineer can
hope to realize out of that type of power.

A. Yes, that is one of the characteristics of steam locomo- -
tives. Now that thermol efficiency was inereased by the use of
superheated steam; when they began to use superheated
steam you get more BTUs in the way of thermol efficiency.

Q. The testimony was given yesterday to the effect that the

engine in this particular move at Dillwyn carried
page 366 } some three to four cars at a speed of between five

and ten miles an hour and was only using about
20 per cent of its capacity, as I understood it, that is not the
same matter as this thermol efficiency of coal, isit?

A. No, not at all.

Q. That is an entirely differentt subject?

A. They are two different units of measurement for differ-
ent purposes.

* # ® #® ]

DR. W. B. TROUT,
another witness for the defendant, being first duly sworn, was
examined and testified as follows:

DIRECT EXAMINATION.

By Mr. Spicer:

Q. What is your occupation or profession, Dr. Trout?

A. T am professor of chemlstry at the University of Rich-
mond.



Chesapeake and Ohio Railway Co. v. B. A. Seay. 225
Dr. W. B. Trout. a

Q. And what education or preparation did you have in
chemistry?

A. I have a Ph D in chemistry from John Hopkins Umver-
sity, and before that a Batchelor of Arts degree from the
same university.

Q. How long ago did you obtain your Ph D?

A. In 1935. )
page 367 } Q. What have you been doing as an occupation
since then?

A. T have been teaching chemistry and various subjects in
the ficld of chemistry.

Q. Any particular field of chemistry?

A. Physical and inorganic chemistry primarily.

Q. Doctor, have you made any studies of the subject of
spontancous combustion? Spontaneous ignition?

A. I discussed spontaneous ignition in my course in chem-
istry and studied in connection with that.

Q. Do you keep up your studics and findings in the 1ep0rts
of the United States Department of Agriculture in that con-
neection?

A. Yes with most of them.

Q. And your study has related to the products of agricul-
ture as affected by spontaneous combustion?

A. Yes.

Q. Are you able to state in general what principles affect
spontaneous combustion?

A. Well, of course, I don’t believe the exact explanation of
spontaneous combustion is available at present, but appar-
ently some moisture must be present, so that the micro-or-
ganisms can act on the dead cells. Moisture must be present
so the miero-organisms, bacteria and things of that type can
act on the dead cells and material and raise the temperature;
they produce temperature during the process they also pro-

duce another substance that is more inflammable,
page 368 } than the material they were originally produced

from. The product will ignite at a lower tem-
" perature at about 500 degrees Fahrenheit. These micro-or-
ganisms will die before they reach that temperature, but other
processes occur.

The other factor, which is important, would be insulation,
that would hold the heat, so that the material in the middle
of the mass would continue to oxidize slowly and build up
temperature, ‘eventually when that has burned to the surface
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and the air can meet it and the oxygen would rush in’the ma-
terial would burn more rapidly at that point.

Q. Doctor can you give any typical or fairly common ex-
ample of spontaneous combustion as applied to any particular
agricultural product?

A. I believe more work has been done with hay than any
other material, that is one of the common materials I have
worked with.

Q. Does that involve hay that has some thickness?

A. Yes the hay would have to be of sufficient volume to in-
sulate the material to retain the heat in the center of the stack.

Q. Doctor, it is shown here that there was a structure on
the upper part of this flour mill, something like 12 feet long
by 18 feet wide, and 6 feet high, with two ordinary size win-

dows in two. of the ends, I believe the windows
page 369 } were something like two lights of 12x12 panes—

Mr. Boatwright: 10x12s—12 lights 10x12.

Q. 12 lights 10x12 inches, these windows being constantly
open; that in this little structure, called the ‘‘dog-house’’
there was a collection of chaff, and wheat and trash, which
had come from a wheat cleaner and had reached a depth of
as much as a foot deep or more and had been accumulting over
a period of 11 months from June 1950 to May 1951 without
having been cleaned out or stirred up in that time, and that
there had been a rain recorded of some six hours duration by
the weather station on the third day before May 8th—on
May 5th. Would vou say that these conditions would be com-
parable to conditions found in ecases where there had been
spontaneous combustion of agricultural products of a similar
nature?

A. T would sav that if there is enough moisture in the ma-
terial, if it has enough moisture there that the organisms could
grow to begin with these bacteria, and if there is enough ma-
terial that the heat could be retained, in my opinion spon-
taneous combustion could be a possibility in such a case,

Q. In what part of the material, such as you were speaking
of. weuld fermentation take place?

Q. It would take place in the middle of the mass, somewhere
where the supplv of moisture was sufficient and the supply of
oxvgen not too large and the heating would oceur in the mid-
dle of the mass somewhere, as I understand it.
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page 370 } Q. Dr. Trout did you receive some cinders that
had been collected by a 1epresentat1ve of the C.

& O. Railway Company?

A. T did.

Q. And what did you do with these cinders?

A. I kenpt them in my office until they were sifted later
:and turned them over to Dr. Franklin at that time.

Q. Were they turned over for experiment by Mr. Wallace?

A. They were, yes.

Q. And who delivered the cinders to you?

A. Mr. Glass and Mr. Wilkinson.

Q. Mr. Glass, do you recognize him as bemg here this
morning?

A. Yes. -

Q. Were the experiments performed in’ the University of
Richmond Labratery?

A. They were.

Q. Were some experiments performed in that labratory?

A. Yes.

Mr. Spicer: Witness with you.
CROSS EXAMINATION.

By Mr. Boatwright:

Q. Doctor, it is in evidence here that the place where the
fire in question, involved in this suit, originated was a small
building on top of the roof of Seay’s Mill, and there was some

question about the exact size of the building, it
page 371 } was estimated all the way from 8x10 to 8x12 in

size; it was built on an extension of the roof, so
that the floor was the mefal roof, the sides enclosing the place
were metal, the roof over the little building was also metal,
the windows were in opposite sides, one to the north and one
to the south, they were merely window openings large enough
for two sash of six lights each sash 10x12, which would make
the window about 6x3 feet on each side of this place. There
was no evidence that it rained anywhere around Dillwyn at
any time at all, the rain to which my friend referred, was a
very light rain nine miles away; the wind on the day on
which the fire occurred was blowing generally from north to
'south, blowing through these windows the way they were
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arranged, one window was to the north and one to the south, it
had metal roof, metal sides and metal floor. The material
had been in there for a considerable period beginning in June
the year before and up until the 8th of May in 1951. There
was no evidenee that any moisture whatever had ever gone
into that plaee, which had been there for some 18 or 20 years
and had been used for the same purpose. The accumulation
that was in there was similar to what is in that bag, though
not the same. I believe you have been shown some of that
material, have you not?

A. Yes, I have.

Q. The evidence was that in some points it might be as
much as.12 inches deep, but it tapered off away from the out-

let, in which it was blown up there, there was a
page 372 } pipe coming up there, but none had been blown in

there for four days prior to the fire, and the rest
of it had aceumulated in there during the period from June
1950 until May.§, 1951. Do you think there is any possibility
of spontaneous combustion under those circumstances where
there is no showing of any moisture whatever had gotten in
that building?

A. I would say that if there was no moisture there, or that
moisture could. not have reached as much as ten per cent or
twenty-five per cent, within those limits perhaps, or a little
more, that moisture would be necessary.

Q. If the moisture was not there, then there could be no
spontaneous combustion, is that correet?

A. T as a scientist, I would have to say if the maisture was
not there then there could not be spontaneous combustion.

Q. Now if there had been moisture, would it have burned
very readily, very quickly?

A. Interesting enough in spontaneous combustion the por-
tion of the material that is undergoing the slow burning dries
out and moisture goes to another part of the material. - The
moisture is distilled and then goes to another portion of the
material.

Q. You would have to say that the bulk would have to be
sufficient to insulate the material. That would be a considera-

tion, would it not?
page 373 } A. Yes, the bulk would have to be sufficient so

. that the heat would be retained over a period of
time. It is my understanding that spontaneous ignition oc-
curs after a,long process that may be only of a few days dura-
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t}lon in some cases, and in many cases appears to be more than
that.

Q. We are familiar with hay stacks burning by spontaneous
combustion, but that is usually when the hay is put up more
or less green and stacked, is it not?

A. Or wheén hay has been subjected to flood water; in one

.case the hay stack was soaked in flood waters and in five or
six days burst in flame,

Q. Well the evidence here in this case was that this material
was completely surround by metal walls, with the exception
of a window on one end and a window on the other end, the
window opening and no glass, there was a perfectly free play
of air through there and had been for sometime, which didn’t
ever indicate that there had ever been any moisture in there
at all, and the building had a metal floor, metal roof and metal
sides. Would that be a favorable situation for spontaneous
combustion with the material only 12 inches deep on the floor,
from six to twelve inches deep?

A. As I say, if the material were moist and insulated suffi-
ciently that it seals itself in, then to me spontaneous com-
bustion would not be impossible.

# % * #® *
page 374 }
#* * * #* #
B. A. SEAY,

recalled, in rebuttal, was examined and testified as follows:

DIRECT EXAMINATION.

By Mr. Boatwright:

Q. Now Mr. Seay several of the gentlemen, who have testi-
fied for the railroad company, that the engine does not put
out sparks and does not throw any fire any\vheze off the track.
Do you know of specific instances in which this train on the
C. & O. Railway at Dillwyn has set a fire, not from the fire
box, but from cinders?
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A. Yes, sir, I know of one, just about a month after our
fire, it set the little straw field on fire right at the State High-
way sand pile, and I was standing out there looking at the
train when it pulled out, and when I saw the fire it was not
as big as my hat, and the tail end of the train had not hardly
gone by.

Q. How far was that from the track on which the train was
being operated?

Mr. Abbitt: Didn’t you testify to that on your direct ex-
amination? '
Mr. Boatwright: No he didn’t.

page 375 } A. No, sir, I don’t think I testified to that be-
fore.

It was right at the end of this sand pile where this fire oc-
curred, and at least 80 feet from the track.

Q. 80 feet from the track where the train went along?

A. Yes, sir.

Q. And you saw the train go along and the fire start?

A. Yes, sir.

Q. Did you put the fire out?

A. Yes, sir, I helped put it out.

Q. There has been some testimony here by the railroad peo-
ple that those engines on the C. & O. at Dillwyn don’t throw
any cinders of any size at all. Have you collected any cinders
that have been thrown out by that engine recently?

A. I went and looked after the thing was over on yesterday,
and there wasn’t anywhere I could find any on the ground,
but the building we are living in, the tope is covered with
metal and on the south side is a gutter and I found some in
that gutter.

Q. Ts that building as high or higher than the mill, which
was burned?

A. Tt is two stories high, just as high as the main part of
the mill building.

Q). These cinders I have here—

A. Came out of these little gutters, the fall on the roof and

roll down in the gutters.
page 376 } Q. How far from the railroad track was that
where you took the cinders?

A. How high up there is it?

Q. No. How far from the railroad track?
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A. About 70 feet. 40 and 30 feet .
Q. You say they fell on top of the two story buﬂdmg? :
A. Yes, sirn

Q. What kind of roof have you got on that building? -

A. Metal

Mr. Boatwright: We offer these in evidence as Exhibit BA
Seay, number 1. (The bag containing the cinders was ac-
«cordingly so identified and initialed by the Court.)

Q. Now Mr. Seay, you say you found those on the roof
approximately 70 feet from the railroad track, where they had
fallen on a two story building?

Q. Now Mr. Seay, it has been suggested that your fire
started from what is called spontaneous combustion, that is
by vegetable matter getting wet and heating and causing
ignition in that way. Was there any water in that ‘“dog-
house’’ of yours?

A. No, sir.

Q. Any moisture of any kind?

Mr. Spicer: I don’t know that Mr. Seay is in a position to
testify to that. I understand he had not been up there for a
good many months.
page 377} The Court: How long had it been sinece you
were up there?

A. T had not been up there for sometime in the ¢‘‘dog-
house’’, diréctly in the house, but we never had in our entire
itime seen any water in that house.

Mr. Spicer: I object to that.
Mr. Boatwright: I think that is perfectly proper.
The Court: Had you been up there on other occasions?

A. Not very recently.
‘The Court: Had you been there?

- A. T usnally get up in there once in awhile. o
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The Court: He is testifying that he has been up there, and
I assume he had not seen any water there when he was. there.
I think that is admissible.

The Court: Would you say it had been two. or three
months, or how long would you say?

A. T would say it had been two or three months, but it was.
a good roof on it.

Mr. Spicer: We nofe an exception to the ruling on the
ground that he had not been there a sufficient time near the
. accident to know whether there was moisture there or not.

By Mr. Boatwright:

Q. Did the roof leak on the ‘‘dog-house’’?

A. No, sir, it didn’t leak.

Q. What sort of roof was it?

A. Galvanized.

Q. A galvanized metal roof?
page 378 } - A. Yes, sir.
- Q. Was it the same type of roof that you had

on the mill?

A. Yes, sir.

Q. How long had that ‘‘dog-house” been in the condition
that it was at the time of the fire?

A. Do you mean how long had it been built up there?

Q. Yes, sir.

A. It was built up there shortly after we installed the
machinery, probably in 1925.

Mr. Spicer: That was gone info on yesterday. We object.

The Court: That has been covered, Mr. Boatwright.

Mr. Boatwright: I want te get at the question of his ex-
perience with regard to water.

The Court: All right.

Q. The house had been in the same condition for the last
eighteen years, at least?

A Yes, sir.

Q. During that time those windows in there, were the win-
dow openings the same?
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A. Yes, sir.
Q. Had you had any trouble with water getting in there at
any time at all?
A. No, sir.
Q. Mr. Jarrett testified that up here at Horse-
page 379 } pen Lake, I think three days before the fire, which
would have made it on the 5th of May they had
a light rain up there. Do you recall any rain at all at Dillwyn?
A. No, sir, I don’t, it was right dry down there at the time
we had this fire.
Q. What was the condition on that particular day? Was
there any rainfall there then? ,
A. No, sir.

Mr. Boatwright: Witness with you.

CROSS EXAMINATION.,

* By Mr. Spicer:

Q. So you say it didn’t rain at Dillwyn on May 5th at all?

A. On May 8th?

Q. I said May 5th.

A. I wouldn’t like to say too sure back on the 5th, that was
three or four days before, but apparently it was right dry.

Q. The 5th of May was the day covered by Mr. Jarrett’s
report, and you say you didn’t have any rain that day?

A. No, sir, I don’t think we had any of that rain.

Q. So your answer is that no rain fell at Dillwyn on that
day?

A. T don’t think so.

Q. You don’t know what particular engine the cinders you

ferred to came from, do you?
page 380 }  A. No, sir, it was the one that I referred to just
now, that was about June, the first part of June,

probably twenty or twenty-ﬁve days afte1 the fire. We had
just gotten moved up in the other place and we were on the
outside standing there lookmg at the train pass.

Q. More than one engine comes up to Dillwyn, does it not?

‘A. One was all that I know about.

Q. More than one C. & O. enome comes into Dillwyn, does
it not?
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A. T don’t think so. - T
Q. You don’t know that, do you? R ;
A. No, sir. C !

Mr. Spicer: That is all.

RE-DIRECT EXAMINATION,

By Mr. Boatwright:

Q. Mr. Glass testified that all erigines were similarly
equipped, didn’t he? ,

A. All what?

Q. That all the C. & O. engines were similarly equipped with
fire arrestors and spark arrestors, ete., didn’t he?

A. T think so.

] * * *® *

page 381 } W. W. MOORE, A
recalled as a witness by the defendant in surre-
buttal, was examined and testified as follows:

DIRECT EXAMINATION.

By Mr. Spicer:

Q. Mr. Moore, you have testified already in this case, have
you not?

A. Yes, sir.

Q. Do you keep any regular record at Dillwyn Station as
to whether or not there is any rainfall during the day?

A. Yes, sir, we take a yard check every mormn«r to show
the weather conditions.

Q. That is a yard check at Dillwyn?

A. At Dillwyn.

Q. And you are the agent at Dillwyn?

A. Yes, sir.

Q. T hand you herewith a book, which I will ask you if that
is a book record such as that you were just talking about?

A. That is the yard check book. I didn’t take that yard
check, it was taken by the agent in charge that day.
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Q. The record is made under your supervision, is it not?
A. That was the agent working in my place. I happened
to be off that day.

Mr. Boatwright: Then we object to that.

By Mr. Spicer:
Q. You are the permanent agent thére, are you
page 382 } not?
A, Yes, sir.
Q. And the book is kept in your custody?
A. It is a permanent station record.

The Court: He was not there that day?

A. No, sir I was off that day.

Mr. Spicer: That was a recoid made in the regular course
of business.

Mr. Boatwright: If your Honor please, that doesn’t come
within the Shop Book Rule, and we object to its introduction.

Mr. Spicer: He is custodian of the permanent record of
the office.

Mr. Boatwright: He didn’t keep it, he was not there.

Mr. Spicer: He had a substitute there that day and the
record is kept under his supervision.

The Court: How can it be under his supervision on that
particular day, if he was not there?

A. For your information I den’t take the yard check, it is
not my duty; the Clerk takes the yard cheek and that is the
record of it.

By Mr. Spicer:
Q. And you have charge of the station records?
A. Yes, sir, that is a statwn record.
Q. And you are permanent custodian of that record?
A. Yes, sir, it is a permanent station record.

Mr. Boatwright: It ought to be proven by the
page 383 } man who kept it.

Mr, Spicer: I submit that it is under his charge
and supervision and that he is the custodian of the record and
that he has a right to testify as to it.

The Court: All right gentlemen, I will admit it.
Mr. Boatwright: We save the point. It doesn’t come with-
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in the class of papers that can be introduced under what is
known as the ¢“shop book rule’”’.

The Court: Frankly the matter is so immaterial that I
don’t think it is important.

By Mr. Spicer:

Q. We ask him to read what the record shows, we won’t
put it in. What does the record for May 5, 1951 show in re-
gard to the weather conditions at Dillwyn on that day?

A. It shows the yard check was taken May 5, 1951 at 8:10
P. M., and the weather condition was raining.

The Court: This was May 5th?

Mr. Spicer: Yes, sir, Mr. Seay testified he didn’t think
there was any rain in Dlllwyn that day, and the man at the
weather Station has testified that there was rain on that day. .

The Court:. I may be entirely mistaken, but I thought Mr.
Seay was testlfym(r as to the 8th. Was it the 5th?

Mr. Spicer: Mr. Boatwright asked him about Mr. Jarrett’s:
testimony. Mr. Jarrett had said that some rain did fall on
May 5th—

Mr. Boatwright: I asked him about the

page 384 } weather conditions on the 8th of May, the day the

fire occurred and he said there was no rain and

then I asked him about previous to the fire when he said the

mill had been shut down for four days and he said he dldn’t‘
think there was any rain in that period.

The Court: Go ahead, what does it show?

A. It shows’ the yard check May 5, 1951, 8:10 A. M. and
raining, that was the weather condition, and it shows the cars
on all tracks at Dillwyn and that it was taken by C. G. Snow,
he was the man that took it.

The Court: Does it show the amount of rain?

A. No, sir, it doesn’t show the amount, it just said it was
raining.

Mr. Pitts: It doesn’t show whether it was a drizzle or
what?

A. No, sir, that is all.

» ® » *® L 4

(At this point the Court and counsel retired to chambers
where the following proceedings were had:
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- Mr. Leake: Before going into the instructions we renew
our motion to strike the evidence.

The Court: Gentlemen, I feel like I did the other day. I

don’t see how this fire could have occurred, un-
page 385 } less it was set by the railroad company or they
had spontaneous combustion there.

Mr. Leake: That was shown in the defendant’s evidence.

The Court: As a matter of fact we all know that spontane- -
ous combustion rarely occurs. I believe it was testified that
it sometimes occurs in wet hay, I have lived on a farm all
“my life and I have never known of any case where it has oc-
curred in hay. :

Mr. Spicer: We renew the motion made at the conclusion
of the plaintiff’s evidence upon the grounds already stated
heretofore, and upon the ground that at this state of the evi-
dence, and that the evidence shows at most that it is equally
probable that the fire came from several causes, to say the
most, or more than one cause for which the defendant would
not be liable, and it mevrely shows that a fire ocecurred, defi-
nitely now, from three hours and twenty minutes to three
hours and fifty minutes after the passage of the train; and
that the evidence shows that a spark, cinder or coal from this
engine could not have burned or continued to burn or sizzle
for that length of time after the passage of the train; and
that the plaintiff has entirely failed to sustain the burden of
proof as to the cause of the fire; and that the charge of negli-
gence in the notice of motion for judgment, and the only
.charge, has been rebutted by the testimony as to the spark

arrestor, and that it was in good operating con-
page 386 } dition, and we submit that it was impossible, un-

der the evidence, to have been started from a
spark, cinders or coals thrown from the locomotive on this
occasion.

The Court: The motion will be overruled for the same rea-
sons that T assigned when it was first made.

Mr. Spicer: To which ruling we note an exception on the
grounds stated now and heretofore when the motion was made
at the conclusion of the plaintiff’s evidence.

Mr. Leake: We object to any instructions being given for
the plaintiff on the grounds that under the evidence in the
case no verdict can be allowed to stand in favor of the plain-
tiff. That is practically the same as the motion to strike the
evidence.

In the second place the notice of motion for judgment is
founded on negligence and we object to any instruction being
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given on liability without negligence, on the ground that the
sole allegation contained in the notice of motion for judgment
is based upon negligence in failing to have a sufficient and
adequate spark arrestor, and in the pleadings the Featherston
Act was not set out, either in name or in terms or in the lan-
guage of the statute itself. That is a general objection.

* * * * *

page 392 }

* * # *» L]

Now the defendant’s instructions. Of course, instruction 1
disregards the Featherston Act entirely, I will refuse that.

Is there any objection to 2 as offered?

Mr. Boatwright: They have nothing to do with what is in-
side our building. There was no negligence on our part; that
was part of the regular operation of the mill, it has been used
for many years, and he had to do something with the dust that
came from the mill and to have it in a metal enclosed house
is the best thine that can be done.

The Court: If you had something-on the floor in close
proximity to a railroad that you knew was setting fire, why

wouldn’t it be negligence to leave those windows
page 393 } open and allow this stuff to accumulate there?
Mr. Boatwright: Are you going to give that
instruction?

The Court: Yes.

Mr. Boatwright: Counsel for the plaintiff excepts to the
giving of Instruction number 3, as there is no negligence
shown on the part of the plaintiff in this case in the operation
of his mill; that his mill was roofes with metal, and the floor
of the part of the building known as the ¢‘dog-house’’ was
alos metal, as were the side walls, and it was necessary to
have ventilation in order for the hlowers to operate efficiently,
and the mere fact that there was an open window some 30 feet
from the road on the day in question is not negligence and
could not be so construed. Therefore, this instruction is im-
proper and should be refused.

The Court: The Court does not recall that there was any
evidence to the fact that the window or windows had to be
kept open for the blowers to work efficiently. However, there
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were two windows left open, one of these windows was on the
side of the building adjacent to the railroad track and the
Jjury might consider that under these circumstances that the
plaintiff was guilty of contributory negligence in leaving this
window open, particularly in view of the faet that the plain-
tiff has testified that he knew of other fireés that the railroad
company had set by its sparks or cinders.
Mr. Boatwright: If this constitutes negli-
page 394 } gence, then everyone who has woodland along the
right of way of any railroad would be required to
clear and keep cleared a strip of land so wide, so that it would
be impossible for fire to be set from passing trains.

* *® * * *

page 398 ¢ Do

Prior to the time the Jury retired to its room to consider of
its verdict the sample of material taken from the ‘‘dog-house”
and presented to the Jury by the witness, B. A. Seay, was
marked as an Exhibit BAS Exhibit #2 and accordingly in-
itialed by the Court. '

(After the return of the verdict of the jury, and after the
jury had been polled on its verdict and discharged by the
Court, the following proceedings were had:

Mr. Spicer: If your Honor please the defendant moves the
Court to set aside the verdict and enter up judgment for the
defendant upon the ground that the verdict 1s contrary to the
law and evidence; (2) upon the grounds heretofore stated in
and incorporated in the motion to strike all the evidence; (3)
For errors of the Court in ruling on the admission and ex-
clusion of evidenee, as pointed out during the trial; (4) For
errors of the Court in granting instructions as heretofore
pointed out; (5) And for the denial of the motion, heretofore
made by defendant, to discharge the jury and grant a mis-

trial for reasons set forth at that time; and that
page 399 } in the alternative for these grounds to award the
defendant a new trial.
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I have not recited in the motion individually all of the ob-
jections and exceptions taken during the trial and I would
like to have an epportunity to file in writing other grounds for
setting the verdict aside.

The Court: That will be all right and send a copy of that
to opposing counsel. I think that is sufficient for the present.

(This motion was thereupon set down for argument on the
4th day of August, 1952.)

A Copy—Teste:
! H. G. TURNER, C. C.
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