IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 4887
VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on
Wednesday the 23rd day of April, 1958.
DAVO CORPORATION,

Plaintiff in Error,

against

GEORGE EDWARD LEE, ET AL.,

Defendants in Error.

From the Circuit Court of the City of Norfolk

Upon the petition of Davo Corporation a writ of error and
su.persedeas is awarded it to a judgment rendered by the
Circuit Court of the City of Norfolk on the 14th day of November, 1957, in a certain motion for judgment then therein
depending wherein George Edward Lee and another were
plaintiffs and the petitioner was defcndant.
And it appearing from the certificate of the clerk of the
said court that a supersedeas bond in the penalty of two
thousand dollars, conditioned according to law has heretofore been given in accordance with the provisions of sections
8-465 and 8-477 of the Code, no additional bond is required.
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•

Filed 1-6-58.
HELEN M. ROMULUS, D. C.
NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
The defendant, Davo Corporation, hereby gives Notice of
Appeal in the above styled case prior to the expiration of
sixty (60) days after final judgment, and assigns errors
as follows:
1. The Court erred in overruling defendant's Motion to
Strike Plaintiffs' evidence at conclusion of plaintiffs' evidence and on completion of all the evidence.
2. The Court erred in failing to find that defendant constructed within agreed plans and specifications a certain
home for plaintiffs.
3. The Court erred in finding that defendant violated any
warranty contained in a certain contract between plaintiffs
and defendant dated the 3rd day of August, 1955.
4. The Court erred in failing to hold that a certain agreement dated the 12t11 day of December, 1955, bound the plaintiffs and thus relieved the defendant from any warranty save
that required by the Veterans Administration, which warranty by all competent evidence was more than satisfied.
5. The Court erred in granting and entering
page 2 } final judgment for plaintiffs on the 14th day of
November, 1957.
DAVO CORPORATION
By NORRIS E. HALPERN
BREEDEN, HOWARD & MACMILLIAN
Attorneys for Defendant.
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page 15}

In the Circuit Court of the City of Norfolk, on the 14th day
of November, in the year 1957.
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Lt. George E. Lee.

This day caine the parties, by counsel, and none of the
parties demanding a jury the whole matter of law and fact
was l1eard and determined by the Court. Whereupon it i~
considered by the Court that said plaintiffs recover against
said defendant the sum of Fifteen Hundred Two ($1,502.00)
Dollars, with legal interest thereon from the date hereof,
till paid,. together with their costs about their suit in this
behalf expended, to which action of the Court said defendant,
by counsel, duly excepted.
And said defendant having indicated its intention of applying to the Supreme Court of Appeals of Virginia for a writ
of error and su.persedeas to the foregoing judgment, it is
ordered that execution upon said judgment be suspended for
the period of sixty days from the date hereof, upon said defendant, or some one for it, entering into a proper suspending bond in the penalty of Two Thousand ($2,000.00) Dollars, with surety to be approved by the Clerk of this Court
and with condition according to law.
A Copy-Teste:

W. R. HANCKEL, Clerk
By T. A. W. GRAY, D. C.

•
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LT. GEORGE E. LEE,
a plaintiff, called as a witness on his own behalf,
having been first duly sworn, was examined and testified as
follows:
DIRECT EXAMINATION.
By Mr. Fine:
Q. Lt. Lee, will you state your full name, your age, your
residence and your occupation, please f
A. Lt. George E. Lee.
Q. Speak up to the Judge.
A. Lt. George E. Lee. My age is 34, and my residence is
7417 Old Mill Road
Q. And you are in the United States Navy, are you not!
A. I am in the U. S. Navy.
Q. And I believe you are an aviator stationed now at
Annapolis, Maryland 7
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Lt. George E. Lee.
A. I am stationed now at Annapolis.
Q. All right, sir. I hand you the official sales contract,
the closing statement, the certificate of eligibility, the warranty, the Home Owner's Service Policy and the deed.
(Documents were then handed to opposing counsel for
examination.)
page 7 }

Mr. Fine: I would like to introduce all these that
you have read.
The Court: Marked by the Court as Plaintiffs Exhibit

1.
(Received and marked in evidence as Plaintiffs' Exhibit 1.)
Mr. Fine: Plaintiff's Exhibit 1 consists of six papers, if
your Honor please.
Q. Now, I refer you to the agreement dated August the
third, 1955. Is this the contract of sale for the house and lot
that you purchased from the defendant, Davo Corporation 'l

(Handed to the witness for examination.)
A. Yes, sir.
Q. The purchase price being $15,415.001
A. Yes, sir.
Q. And you made the deposit on that, is that correct?
A. Yes, sir.
Q. And settlement was to be made February 3, 1956'1
A. Yes, sir.
Q. Now, after tlmt house was completed did you move in
there and close it and actually put out in cash $1,054.00 as
set out in this closing statement f
A. Yes, sir.
Q. And the closing statement is dated and adjusted as of
December 12, 1955?
page 8 } A. Yes, sir.
Q. Now, when did you move in there?
A. The 18th of November, I believe it was.
Q. 18th of November. And from the 18th of November
to December the 12th did you pay $1.88 a day f
A. Yes, sir.
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Lt. George E. Lee.
Q. That was to take care of the rent in the meantimef
.A. Yes, sir.
Q. .And you had this certificate of eligibility from the
Veterans .Administration dated October 4th, '55; is that
correct1

(Handed to the witness for examination.)
.A. Yes, sir.
·
Q. You were at that time in the Navy as you are now, is
that correct?
.A. Yes, sir.
Q. Now, after this house was completed did the Defendants, or not-and when I say "Defendants" I am speaking of
the Defendants, Davo Corporation-give you a guarantee as
set out in this "\"\Tarranty?
(Shown to the witness for examination.)
.A. Yes, sir.
Q. (Continuing) Dated December 12th, 1955?
By the Court:
Q. It had been completed at the time you moved
page 9 ~ in the house, is that right 7
.A. Yes, sir.
Q. .And you settled a month later and at the settlement
you got the keys, is that right Y
.A. Yes, sir.
By Mr. Fine:
Q. Now, at that time when yon went there to the settlement
on December 12th, 1955, were there some work that had not
been performed 1
, .A. Yes, sir-well, there was complaints, I believe, I put
m.
The Court: He already said the house had been completed when he moved in.
Mr. Fine: Yes, sir, it had been completed butThe Court : Well, he found some defects.
Mr. Fine: That's right.
Q. What did you do about the defects and what did they
say to you?

6
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Lt. Georg'e E. Lee.
A. vVell, they told me that the Warranty was good for
a year and as long as I kept putting in my complaints that
they would have them fixed.
Q. They told you that at the time of closing?
A. Yes, sir.
Q. Now, what was said about the lot itself in
page 10 ~ connection with the mud and the drainage there Y
A. When I brought the complaints down the
office they told me that when the grass grew the water would
drain off.
Q. But you did tell them that it wasn't draining properly
at that time?
A. Yes, sir.
Q. And they said that when the grass grew the water
would drain off?
The Court: Now, you are testifying now. Counsel don't
seem to object, but you are telling him what be said.
By 1\fr. Fine:
Q. What did they say about the grass that you just mentioned¥
A. I was told tlmt when the grass grew that the water
would drain off better.
Q. All right. After you moved in there what happened;
what complaints did you have?
A. I had a number of complaints and kept putting them in.
I believe it was in January '56, the wholeQ. Let me ask you this question before you go into otherthey told you t11is would take care of the complaints. Did
they give you the Home Owners Service Policy?
A Yes, sir.
·
Q. And you relied on that?
page 11 ~ A. Yes, sir.
Q. Did you rely on that Y
Mr. Howard: Your Honor, we are trying to be patient
while l\fr. Fine testifies.
He is just telling the man '' were you relying on this and
were you relying on that.'' Of course, we don't have a jury
to hear it all.
Mr. Fine: ·wen, it is a matter of fact he gave it to him.
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Lt. George E. Lee.
The Court: Well, you don't have to tell him. You can
ask him did he receive it.
By Mr. Fine:
Q. Did you see the Home Owners Service Policy and what
did they say in connection with any defects. What did they
say to you'!
A. The told me that any defects that I put in would be
corrected.
Q. And this is your deed?
(Shown to the witness for examination.)
A. Yes, sir.
Q. For the property?
A. Yes, sir.
Q. All right, after you got in there you said you made
complaints. Did you make complaints to whom?
A. I brought them down; I presented tl1em to
page 12 ~ the office.
Q. And who was the gentleman at the office7
A. ell, a couple of times I dropped them with
the girl in the office and then I went to see Mr. Erickson on
some other complaints, and Mr. Sterling.
Q. Did they remedy the complaints or not 7
A. A few of them had been remedied and some of them
haven't.
Q. When was the first time they made any remedy or
tried to remedy the complaints 7
A. I believe it was in February, after I had written a
letter-I wouldn't swear to that, they may have done itQ. I hand you a copy of a letter dated January 31, 1956,
and ask you if you did not write this to the Veterans Administration'!
A. Yes, sir.

,v

(Handing to opposing counsel for examination.)
..A.. (Continuing) I belicveMr. Fine: Now, wait just a minute.
l\Ir. Howard: Your Honor, I have here a letter addressed
to Mr. Melvin Cox, DAV, I take it is the Disabled American
Veterans.
• I
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Lt. George E. Lee.
Mr. Fine: Is it Disabled American Veterans!
Mr. Howard: Yes, sir, but it's a copy.
:Mr. Fine :
ell, now the copy of it, if your
Honor please-

page 13

~

,v

Q. What did you say about the copy?
A. I sent a copy to the Corporation.
Q. To the Davo Corporation t
A. And I sent one to the Richmond Office.
Q. Richmond Office of who T
A. The Veterans Administration in Richmond, and I believe I also sent one to Washington.
Q. You sent three copies besides this one T
A. Yes, sir.
Q. And a copy to the Veterans Administration.
Mr. Howard: Well, don't testify.
Mr. Fine: Well, I am just repeating what he says is what
it is.
Mr. Howard: Your Honor, we are going to object to the
letter. There is no proof that the Veterans Administration
got it. It is self-serving at this point. We will object to
it.
The Court: He may testify to it and say that he sent a
copy of that. Of course it is up to you to show it wasn't
received. The presumption of law is, of course,
page 14 ~ that it was received if he testified he mailed it.
Mr. Howard: Well, he mailed it, your Honor,
but there is no routing on it showing that it went to the
Veterans Administration. It is just signed by Lt. Lee and
addressed to Melvin Cox, DAV Chapter Number 4, and
.
signed by Lt. Lee.
The Court: That letter itself is not admissible; but if he
did send a copy of it to the defendant then it would be
admissible.
By Mr. Fine:
Q. Did you send a copy to Davo Corporation, the defendant?

A. Yes, I am positive I did.
· Q. All right.

By the Court:
Q. Did you have any acknowledgment of it from them T
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Lt. George E. Lee.
Mr. Fine: Yes, sir, we've got some lettersMr. Howard: You asked the witness and this man answers it.
Mr. Fine: Well, I will show you what we got on it.
By the Court :
Q. Did you ever get an answer to that copy
page 15 ~ that you sent?
A. I don't believe I got one in writing.
Mr. Fine: I will introduce all the correspondence I have
on it, your Honor.
(Reading): "There arc a number of discrepancies which
are listed below.
'' I have turned in my complaints to the Leslie Construction Co. Office some as many as three times before being
answered and a few with still no results.
''I feel that the heating unit is inadequate as I am paying
$45.00 for gas alone which docs not include my cooking.
Mr. Sparrow, their heating man told me that there was
something definitely wrong with the heat but that he did
not know what it was. My wife was able to talk to Mr.
Erickson the Superintendent on Tuesday Jan. 24, 1956 at
his office with several other women and he informed them
that he did not intend to do anything to correct the situation.
Mr. Sparrow "\\'ill install a damper to stop all the heat from
going to the back of the house at a cost of $6.00 to us. It is
my understanding that the houses that are being
page 16 ~ built now have a bigger heating unit than I do.
"The sides of the kitcben cabinet (birch wood)
which encloses a built-in Hot Point Oven gets very hot
when the oven is in use. The side of the cabinet next to the
stove is all burnt from heat. They told me to cover it with a
piece of sheet metal ourselves.
'' Included in my closing costs was $35.00 to a l\fr. Frank
Tarrall, Jr. for surveying my land. Yet there wasn't even
a wooden peg that showed me where my land began or ended.
At their advice I called Mr. Tarrall and made arrangements
for him to come out and put in steel pins at an additional
cost of $10.00 to me. I called Mr. Tarran again after the
people next door complained that we had taken part of their
land. When he came out to check the land was off about

10
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five feet resulting that the clotheslines I had put up had to
be .moved.
'' My hardwood floors are rougl1 and uneven in spots and in
many places you can see the nails driven straight down
through the wood.
"The floors upstairs have sagged and I have
page 17 } been told by workmen that there is nothing that
they can do about it, they want to move the baseboard back down to the floors.
"I moved into the house the day that it was finished. I
h~d to pay them $1.88 a day occupancy until my final papers
came through. On the 12th of Jan. I called Mrs. Halpern,
the company's lawyer and was informed that my actual closing date was the 12th of Dec. and that she would put them
right in the mail. I had to make another call to her office
before the papers were finally sent out 20 Jan. • • .,,
Q. Is that the date that you settled, on the 20th of January,
or the 12th of December¥
(Continuing): "The door jam to one bedroom is all
gouged, I have complained about this twice and have no results, no one lms even come to look at it. Several of the
door facings have split, they too have been complained ,vith
no results.
"In the master bedroom the center post between the sliding
doors is severely split. They have come out to fix it but
all they did was to put some glue on it, I have had considerable trouble trying to keep the doors on the tracks
page 18} and have asked to have it replaced again with
negative results.
"Windows that do not fit properly have complained I was
informed to buy some strips of wood to put over them as
they could not fix them.
'' Also included in my closing costs was a charge of
$22.50 for V. A. inspection, I moved into the house the day
it was finished and have not seen any V. A. Inspector.
"I had to pay $1.88 a day for occupancy and $1.88 a day
for insurance for 14 months. Yet when I called the office
they informed me that the construction company was paying
tl1e insurance for the time I lived in the house until the final
closing. I am questioning if this is legal.
"I also paid $620.00 on the 3rd of August 1955 of which
$205.00 was to apply toward all closing cost. Then when I
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Lt. George E. Lee.
signed all my papers 16 Nov. I still had to pay $434.22
closing cost.
''I have more things that I feel are not quite right and
would like to have you look into but at this time I would like
to get this letter off to you.
page 19 ~ "Any assistance you can render to this grave
situation would be greatly appreciated.
Respectfully yours,
GEORGE E. LEE."
~fr. Fine: I would like to introduce that, if your Honor
please.
The Court: Plaintiffs' Exhibit 2.
(Received and marked in evidence as Plaintiffs' Exhibit

2.)
By Mr. Fine:
Q. Now, you wrote a letter to the Veterans Administration which I hand you herewith, and to which they replied,
and I ask you if this is the correspondence of December 6th,
1956?
(Handed to :Mr. Howard for examination.)
Mr. Howard: ,vhich one of these papers?
Mr. Fine: Well, just look at them.
}fr. Howard: Which one are you presenting?
(Thereupon, another document was banded to opposing
counsel for examination.)
Mr. Howard: Your Honor, some of these letters are from
the VA addressed to ~fr. Lee.
The Veterans Administration is not on trial down here
today, and I can't see the pertincncy of such
page 20 ~ letters.
1\fr. Fine: May it please tlie CourtThe Court: I think they might be put in in rebuttal.
Are you putting on any witnesses from the Veterans Administration 7
Mr. Howard: Ycs, sir.

12
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Lt. George E. Lee.
The Court: And after he testifies Mr. Fine might use
those letters to contradict him.
Mr. Howard: Yes, sir.
The Court: But the Court agrees with you that they are
not parties to this suit. Just like you pick up a letter from
the Bank of Commerce and it will not be admissible.
Mr. Fine: Now, if Your Honor please, copies of these letters were sent to the Leslie Construction Company referring
specifically to a date so that would be admissible.
Here is one dated February the 11th addressed to the
people.
The Court: Addressed to the Defendant 1
Mr. Fine: Yes, sir, to their construction company-they
bad some other people do the job: the Leslie Construction
South Corporation, 675 Military Highway, Norfolk 2:
(Reading) : ''Gentlemen: Pursuant to your request of February 4, 1957, please be advised that
we will gladly honor your request and allow you
an extension of time to make the necessary corrections on the
captioned case.
"We will diary this case up thirty days from the date of
this writing. Please notify tl1is of office when the necessary
col'l'ections have been made so that we may close our files
accordingly.
"Thank you for your cooperation.''

page 21

~

That is the letter the Veterans Administration sent after
we made the complaints.
The Court: ,vas that to your clientf
Mr. Fine: To their construction company.
Mr. Howard: The Leslie Construction Company isn't a
party to this case.
Mr. Fine: That is a part of their corporation.
The Court: That hasn't been shown that is an agency and
being a part of this Defendant.
Mr. Fine: vV ell, I will connect it up, if your Honor
please.
ell, now, if your Honor please, here is one of December
21st, 1956, addressed to the Davo Corporation, the defendant
themselves, from the Veterans Administration: "In re:
George E. Lee, 7417 Old Mill Road, Norfolk, Virginia.

"r
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Lt. Georfle E. Lee.
page 22

~

"Gentlemen:
On November 5, 1956, an inspection was made
on the property currently being purchased by Mr. George E.
Lee, your customer. This inspection revealed nine items
of justifiable complaint existing and Mr. L. Berger from
your organization agreed to make the necessary corrections;
however, Mrs. Lee refused to sign the field review report
inasmuch as she had retained an attorney to handle the matter for her.
"W·e have been informed by Mr. Louis B. Fine, attorney
for l\frs. Lee, that Mrs. Lee would be very glad to have
you start making the necessary corrections as set forth in our
field review of November 5, 1956 • • •"
We agreed to have them do it.
(Continuing): "You will be allowed until January 16,
1956, in which to make the necessary corrections and notify
tl1is office.
'' A copy of this letter is being sent to Mr. Fine, Attorney, and l\fr. Lee, for their information.
"l\fay we have your cooperation in bringing these complaints to a satisfactory conclusion."
I would like to introduce that.
The Court: They are the ones you have taken
page 23 ~ out of the suit now.
Mr. Fine: No, sir. 1Ve have these other complaints. "\Ve always had the same complaint, if your Honor
please.
Mr. Howard: ·wen, your Honor, the complaints are not
in detail in any of those correspondence, and if I\fr. Fine
will agree to re,·iew them we can save some time.
Mr. Fine: I won't agree to anything. I want to prove my
case and you prove your case.
Mr. Howard: Let me ask you, if Mr. Fine is going to rely
on letters being sent to the Veterans Administration-and
obviously that is what he is doing. That is what the Veterans
Administration has been called on to be done.
I think we can save some time here, what the Veterans
.Administration has proved and disproved, because we have
the Veterans Administration man here to say that everything
was done. If that is true, why, we can end this.
The Court: It seems proper.
Mr. Howard: .All right, let it go in.

14
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Lt. George E. Lee.
The Court: Plaintiffs' Exhibit 3, the letter just referred
to.
(Received and marked in evidence as Plainpage 24 } tiffs' Exl1ibit 3.)
By Mr. Fine:
Q. Now, in addition to that did you or not receive other
letters from the same Veterans Administration in connection
with these complaints asking for more time in connection
with doing this work 1
A. Yes, sir.
:Mr. Fine: I read, if your Honor please, from the letter
dated JanuaryThe Court: This letter dated Februa1·y 11th was not admitted. I marked it "refused."
Mr. Fine: We note an exception, if your Honor please, on
the ground that the evidence will show that the Leslie Construction South Corporation is the same organization. The
only reasonThe Court: You haven't proven it yet of who they are.
:Mr. Fine: I want to show that they have several corporations for tax purposes, but the same people do the same
work.
By 'Mr. Fine:
Q. Now, after you made complaint to Mr. Berger, the
builder, did you or not receive tl1is letter from the Veterans
Administration, dated November 8, 1956:
page 25 }

(Reading): "Dear :Mr. Lee: On October 30,
1956, at about 1 :45 P. :M., we received from you
a telephone call in which you outlined a number of construction complaints. Realizing the urgency of some of the
items reported by you, we felt it only proper to accept the
phone call rather than requiring you to write us outlining
the complaint items.
"'Ve immediately assigned your case to Mr. A. l\L Cole,
field inspector, for investigation. In company with l\lr.
Berger, the builder, Mr. Cole visited your property on November 5, 1956, and we now have before us his report ou the
investigation. His report discloses a number of items that
need the attention of the builder. The builder agreed to
fix all items.
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Lt. George E. Lee.
"The report further indicates that your lawyer, l\Ir, Louis
Fine, would not permit Mrs. Lee to sign the report of :M:r.
Cole, but rather wanted to wait and obtain an estimate of the
cost for such repairs from an outside contractor. This of
course, is entirely permissible, but only for a limited time.
Our inspector has observed and reported the incomplete
items, the builder has agreed to follow through
page 26 } with the demands of our inspector, and this office
is desirous of bringing construction in line in
order to satisfy you. You can readily see that our hands
are now tied. ,ve cannot permit this situation to remain open
for a longer period than ten days from this date. If this
builder is not permitted to enter your home and accomplish
the work outlined by our inspector, then we will, of necessity,
close our file * • • ''
I want to show the reply to that, if your Honor please.
The Court: Plaintiffs' Exhibit 4.
(Received and marked in evidence as Plaintiffs' Exhibit
4.)

By Mr. Fine:
Q. Did you or not have your lawyer write a reply to that
letter telling them.A.. Yes, sir.
(Handing document to opposing counsel.)
l\fr. Howard: I object to this, your Honor. It's a letter
from l\fr. Fine's office to the Veterans Administration.
Mr. Fine: If your Honor please, our position is
page 27 } that letter is in reply to the letter that you admitted, dated November 8th.
"Dear l\Ir. Hale:
Your letter _of the 8th instant, addressed to l\fr. George E.
LeeThe Court: I overrule your objection.
Go ahead.
l\Ir. Howard: Exception.
l\fr. Fine: (Continuing) : "-in connection with the repairs to the house has been referred to me for attention and
reply.

16
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''We will be glad indeed to have the contractor make the
necessary adjustments.
'' I enclose herewith copy of letter from A & P Construction Company with regard other items that deserve attention.
"Will you please advise me when the work will be satisfactorily completed.
"Thanking you for your cooperation, I am
Yours very truly-"
The Court: Plaintiffs' Exhibit 5.
(Received and marked in evidence as Plaintiffs' Exhibit
5.)
By Mr. Fine:
Q. Now, Mr. Lee, when they said that tlrny were going
to do this work, did they ask for extension after extension
before they did it Y
page 28 ~ Mr. Howard: Now, your Honor, I dislike to
keepThe Court : Objection sustained. You are leading the
witness and testifying.
Ivir. Fine: All right, strike that.
The Court: You can ask what conversations he had
with the builder.
Mr. Fine: Yes, sir.

Q. On December 6th, 1956, after that letter and inspection,
did you or not receive this letter from the Veterans Administration:
(Reading): "Dear :Ur. Lee: On November 5, 1956, a
staff member from our office made an inspection of the
property which you are currently purchasing, and it was
noted that several items of justifiable complaint were found to
exist. The builder was given until November 20, 1956, in
which to make the necessary corrections and notify this
office.
"'Ve have had no indication as to whether or not these
complaints have been adjusted to your satisfaction. If we
do not hear from'you within fifteen days, we will assume that
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Lt. George E. Lee.
this work has been completed, and we will close our files accordingly. ''
page 29 ~

Did they ever do the work on that?
The Court: Marked Plaintiffs' Exhibit 6.

(Received and marked in evidence as Plaintiffs' Exhibit
6.)

A. I don't believe they did all.
some.

They may have done

By l\fr. Fine:
Q. All right, so on January 2ndThe Court: Wait a minute.
Q. You don't believe they did iU Now, can't you testify
positively, because there is no weight at all as to what you
don't believe language. Did they or did they not do the
work that you complained of?
A. Vtell, no, sir, they did not do all the work I had complained of.

By 1.\fr. Fine:
Q. On January 2, 1957, did you also receive this IetterMr. Howard: I take it I have seen that?
Mr. Fine: Yes, you have seen eYery one of these letters.
l\fr. Howard: You pushed a basketful of them at one
time.
By Mr. Fine:
Q. On March-strike that. On March 18, 1957,
did you or not receive this letter from the Veterans Administration:

page 30 ~

-~'Dear Mr. Lee:
"On February 20, 1957, an inspection was held on your
property and it was noted that there were several items of
jpstifiable complaint existing. The builder was allowed until
March 15, 1957, in which to make the necessary corrections
and notify this office.
·
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"Since we have had no further indication as to whether
or not these adjustments have been made, we would appreciate your comments on the matter. If we do not hear
from you within fifteen days, we will assume that the
necessary corrections have been made, and we will close our
files accordingly.
"Thank you for your cooperation."
The Court: Plaintiffs' Exhibit 7.
(Received and marked in evidence as Plaintiffs' Exhibit
7.)
By Mr. Fine:
Q. And did you or notMr. Howard: Let me see it.
page 31 } By Mr. Fine:
Q. Did you or not have your counselMr. Howard: Just a moment, let me see it.
am entitled to that, your Honor.

I think I

(The document was l1anded to opposing counsel.)
Mr. Howard: Let's get it into evidence at the right time,
Mr. Fine.
Your Honor, these are letters by Mr. Fine addressed to
the Veterans Administration, and he has continued testifying
to the contents of the letters, this correspondence to them.
I object to all of them.
Mr. Fine: There are replies as to whether or not the
work had been done, which your Honor permitted to be
introduced, and we want to showThe Court: Now, the first one you have in front of you.
What letter is that in reply to¥
Mr .Fine: It is the reply to the letter of December 6th,
that is in evidence here.
"Your letter of December 6th, 1956, addressed to Mr.
George E. Lee, has been referred to me for atpage 32 } tention and reply.
"Lieutenant Lee has been patiently waiting for
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the correction of the complaints ever since the house has
been constructed.
"Of course we will he glad to have you have the contractor to do the same as soon ns possible. ''
Then he gives the extension of time, that is December
28th:
'' Dear Mr. Sigmon :
'' Thank you very much for the copy of your letter of the
21st instant, addressed to Davo Corporation, with regard the
above entitled matter.
"We shall await the corporation to do the necessary work
as complained by Lieutenant Lee."
,j

January 30:
"Dear Mr. Sigmon:
''Your letter of the 22nd, addressed to :Mr. George E. Lee,
has been referred to me for attention and reply.
'' I am advised that l\Ir. and Mrs. Lee and their family are
living in most deplorable conditions by reason of water seepage and their inability to use the toilet.
page 33 ~ ""\Ve have patiently waited for the corporation
to make the necessary corrections. Notwitl1standing your efforts, they have not corrected the same, and I
have now brought action for damages, which is now pending
in the Circuit Court of the City of Norfolk, where the matter
will be determined by the court.''
That is on Januar:v the 30th, 1957.
I would like to introduce them.
The Court: Do you have any objection to that correspondence with the Veterans Bureau 1
Mr. Howard: ·wen, your Honor, I am only objecting to
what Mr. Fine did in writing to Mr. whomever he is up there
talking about the toilet which wouldn't work, which is l\fr.
Fine's language. Otherwise we will let it go in, your
Honor.
The Court: If you are talking about the time, this is all
a waste of time.
:Mr. Howard: All right, sir, fine.
The Court: Plaintiffs' Exhibits 9, 10 & 11.
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(Received in evidence as Plaintiffs' Exhibits 9, 10 and 11,
respectively.)
page 34 }

Mr. Fine: Now, if your Honor please, IThe Court: Can't we narrow this issue down.
The whole basis of the suit is building on the lot and the
deed was given and a warranty was given. Can't we sift it
down now to what has already been completed to their
satisfaction and find out what he is complaining about now,
what items?
Mr. Fine: I am trying to do that by the letters to show
what they are supposed to do.
e want to find out what should 11ave been
The Court:
done and had not been done, being based on the cost of
those items.
Mr. Fine: Y cs, sir.

,v

(A document was then handed to opposing counsel.)
:Mr. Howard: ·why did you hand us this for?
l\fr. Fine: I want you to look at it.
Mr. Howard: "re haven't looked at this yet. Do you want
us to look at this 7
Mr. ]'ine: If your Honor please, receipt of the
page 35} letter, November 19, 1956, which is Plaintiffs'
Exhibit 5, I referred to them a letter showing
what had to be done, and I am now trying to get them to see
that copy of that letter that we wrote to them, which is the
principal part of the damages where this water seeps in, the
drainage.
Mr. Howard: l\Ir. Fine, wait a minute. Do you want me
to read this and listen to you arguing to the Court? Now, I
can't do but one thing at a time.
We want to object; it's a letter from one of your clients.
Mr. Fine: If your Honor please, this letter was sent
to the Veterans Administration saying: "I enclose herewith
a copy of letter from A & P Construction Company with
regard other items that deserve attention," and this letter. The Court: Then you are bringing them into the picture?
Mr. Fine: It's an outside contractor and I asked him
to go down and look at what was wrong, andThe Court: They had nothing to do with the construction 7
Mr. Fine: No, sir.
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page 36 }

(The letter was then read aloud by counsel.)

Now, that was sentThe Court: Go ahead.
Mr. Fine: He was the one who sent that to us and told
us what was wrong and I sent a copy of that to the Veterans
Administration, and I would like to clip that onto this, if your
Honor please.
Mr. Howard: Your Honor, we object to that letter. It's
a letter from his client.
Mr. Fine: It was referred to in that letter and your client
Jmows about it.
The Court: The Court will sustain the objection because
there would be no opportunity to cross examine the writer of
this letter, and as such, is not admissible. Bring the people
here and let these people cross examine them.
Mr. Fine: They will be here, sir.
Now, we don't want to go into the things that they have
attempted to correct as His Honor indicated as the issues in
this case.

Q. Now, I want you to tell the Court what is wrong with
the house and lot, now 7
page 37 }

Mr. Howard: Now, that is a pretty broad question, your Hono·r, '' what is wrong with the house
and lot now," and I object to it.

By the Court :
Q. What should the builder lmve done and did not do for
which you are now asking for damages. What is wrong. A
lot of things could be wrong with it. A little boy may have
taken an ax and cut the place all up; but tell us what the
contractor failed to do that you expected him to do under the
contract? Now, let's take each item.
By Mr. Fine:
Q. Now, the items that I have already read to the Court
that have been corrected, we don't want to go over. Where
do you have trouble now. Tell the Court.
A. Our major problem is from the septic tank backing
up through the shower and we are unable to use the downstairs toilet. And also, when we get a relatively heavy rain
the water-
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By the Court:
Q. ,ven, let's take the inability-you say you can't use
the toilet at all 1
A. Yes, sir.
Q. The downstairs toilet Y
A. Yes, sir.
Mr. Fine: That is item 8, if your Honor please,
page 38 } if it would l1elp the Court.
By the Court:
Q. Just go ahead and name tl1e things.
A. AlsotheQ. If you had charge of the contractor and he was there
with the material and his laborers what would you tell him
what you wanted done. That is what we want to find out
here. The downstairs toilet. " 7ould you tell him to do something about tliat?
A. Yes, sir. The water backs up through the shower which
is downstairs in the bathroom, the water backs up through
the shower.
Q. You mean the water comes from the shower!
A. No, sir.
Q. The water backs up. Where does it back up from 1
A. ,vhen we get a heavy rain it comes back up.

By l\fr. Fine:
.
Q. Does it come through the drain 7
A. Through the drain up into the shower and runs all over
the floor, which is, I don't know whether it is related to the
septic tank.
Q. What, if anything, happens about your floor tiles1
A. The floor tiles, some of them are pretty well eaten up
from the back-up of the water that has come in, and it smells
down there on a real damp day.
page 39 } Q. ,vell, we are not talking about the smell.
We arc talking about the tiles itself. Has any work
to be done there or not f
A. There are a few down there that is chipped.
By the Court:
Q. You mean tl10 floor of the shower room T
A. -No, in the recreation room and the-
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By Mr. Fine:
Q. Now, is that stone tile on there 7
A. Asphalt tile.
Mr. Fine: All right. We have some pictures we will
show your Honor of that.

Q. That is asphalt tile. Now, what about the window
panes? ,vell, we won't worry about that.
The Court: All ·right.
By l\fr. Fine:
Q. Now, about this water seepage in the septic tank. Where
does that come off from and how does that stay in there.
Tell the Court.
A. Water seepage comes in through the shower and over
the thing. Also it leaks around the foundation and comes up
through the crawl-space underneath the house and spreads all
over the floor.
Q. How deep does it get?
A. Usually as soon as. I. see it I try to get it off
page 40 ~ but I haveQ. How deep have you ever seen iU
A About two inches. and I usually get down there and
bail it out with my bucket.
Q. I hand you these pictures and ask you if this is the
picture showing the damage that you mentioned Y
(Handed to counsel for examination.)
Mr. Fine: Just look at the pictures. We will explain
them all to you later. Just look at them.
There are a number of them here, Judge.
The Court: I will call a recess until 2 :00 o'clock.
(The Court recessed at 12 :55 P. 1\f. At 2 :00 P. M., the
trial continued as follows:
AFTERNOON SESSION.
page 41

~

{The witness resumed the witness stand for
further examination.)

24

Supreme Court of Appeals of Virginia

Lt. George E. Lee.
The Court: Go ahead, Mr. Fine.
By Mr. Fine:
Q. You were not present when all these pictures were
taken, were you. You were on duty, I believe 7
A. Yes, sir.
}.fr. Fine: I will introduce them a little later, your Honor.

Q. Now, referring to your Motion for Judgment, with regard to the lot, will you state whether the lot drains or does
it retain any large pool of water¥

Mr. Howard: Your Honor, I am going to object to that
statement, whether the lot drains.
Mr. Fine: That's the only way to do it.
The Court: Certainly he can ask him what the condition
of the lot is after it rains.
By Mr. Fine:
Q. What is the condition of the lot after a heavy rain Y
A. Vve have pools of water laying in it.
Q. And is that still in existence to this dayY
A. Yes, sir.
By the Court:
Q. The answer is, yes or no Y
A. Yes, sir.
Q How long does the water in the pools continue if there is no additional rain Y
A. If there is no additional rain it will probably last for
that day and then it goes off.
Q. Just for that day7
A. Also, when we get a real heavy rain the water backs up
from the street almost up to the garage door.

page 42 }

By Mr. Fine:
Q. Now, I hand you herewith a copy of the building restrictions and ask you if they do not maintain and reserve
an easement to take care of the drainage 7
· (Handed to counsel for examination.)
Mr. Fine: Letter I.
The Court: Who Teserved iU
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Mr. Fine: The grantor. A five-foot easement.
Mr. Howard: Your Honor, what we have here are merely
restrictions set up by the real estate, and we admit we
reserved a five-foot easement in the back, but how it affects
this situation, I don't know.
The Court: Docs it specify for what purpose the easement was reserved 1
Mr. Howard: Yes, sir.
.page 43 ~ You read it to him, Mr. Fine.
Mr. Fine: Thank you very much.
Mr. Howard: Read it to the Court.
Mr. Fine: (Reading) : '' The subdivision known as Larrymore Lawns, in Princess Anne County, Virginia, is subject
to the following conditions and restrictions, set out in the
following declaration made by Forrest Acres," and so
forth.
The Court: Don't read the whole thing.
Mr. Fine: No, sir, I'm not going to read that, sir.
"A perpetual easement is reserved over the rear five (5)
feet of each lot for utility installation, maintenance and
drainage, and an easement is reserved over all streets shown
upon said map for utility installation and maintenance, and
for the installation and maintenance of water mains, hydrants, etc., and for the installation of drains.''
The Court: Very well.
Mr. Fine: I would like to introduce that, if it please the
Court.
The Court: That is for that portion only?
Mr. Fine: Yes, sir, only as to I.
page 44 ~ The Court: Plaintiffs' Exhibit Number 14.
(Received and marked in evidence as Plaintiff's Exhibit
14.)
By Mr. Fine:
Q. Lt. Lee, when was water seeping in your house and
pools of water on the land, what is the last date, to your
knowledge?
A. To my knowledge it was about two weeks ago. I wasn't
here at the time, butThe Court: That's not your knowledge then.
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By Mr. Fine:
Q. That's what I sayMr. Fine: That's all right. I can prove it, sir.
A. The latest time before thatBy the Court:
Q. Don't say what you don't know yourself, at any time.
A. It was approximately October of last year.
By Mr. Fine:
Q. You have been on dutyY
A. I have been on duty and I have been away.
Q. You have been on duty as an aviatorY
page 45 ~ A. Yes, sir.
Mr. Fine: Your witness, :Mr. Howard.
CROSS EXAMINATION.
By Mr. Howard:
Q. For the record, you are in the Naval service, are you
not, Mr. Lee 7
A. Yes, sir.
Q. And when were you last stationed in Norfolk?
A. I left Norfolk in January.
Q. Of what year 1
A. Of this year.
Q. January '57. Are you stationed aboard ship?
A. I am stationed at Annapolis.
Q. Between December '55 and January of '57, were you
stationed aboard ship'/
A. No, sir.
Q. You had strictly land duty1
A. Yes, sir.
Q. And you are ]1ere on all occasions?
A. I was not here on all occasions.
Q. But you maintained your home here?
A. I maintained my home here.
Q. And on Exhibit Number 1 introduced by the
page 46 ~ Plaintiffs, I will ask you to identify this as your
signature on the Standard Form of the Norfolk-

i

j,

!
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Portsmouth Real Estate Board, Incorporated, Official Sales
Contract. Is that your signature Y
(Shown to witness.)

A. That is mv signature.
Q. And as a part of this agreement, then, you agreed with
the seller that the seller agrees to complete the dwelling
in substantial accordance with plans and specifications on
file with the G. I. Panel and Veterans Administration 1
A. {Witness nodded head.)
Q. Mr. Lee, you are not an engineer, are you 1
A. No, sir.
Q. You are not in the construction work or you don't
build houses or know anything about things like that, do
you?
A. No, sir.
Q. Now, do you have knowledge of the number of times
that the defendant has been out to your house to correct
things on your complaint 7
A. On which complaint, sir?
Q. On any complaints?
A. No, sir, I don't know l1ow many times he has been out
there because he has come at times when I have not been
there.
Q. Well, your wife has authority to sign for
page 47 ~ you ?
A. Yes, sir.
Q. Does she also hold title to the house with you?
A. Yes, sir.
Q. You all hold it jointly?
A. Yes, sir.
Q. Vl ell, do you lmve any knowledge of their having been
out there on February 8, 1956, from your reco1lection, to fix
the kitchen caps where water runs down the cabinet?

~Ir. Fine: If your Honor please, those items we have admitted that they have corrected.
The Court: You l1ave notations of those items marked
out. Don't testify about them.
:Mr. Howard:
en, that was here in the evidence here,
your Honor, of how they continued pleading that we get out
there and I took that as an assumption that we never got
there.

,v
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The Court: I think counsel for the plaintiffs stated that
they did get out there and cured that. That matter is not
now in the case.
By Mr. Howard:
Q. Well, you don't recall yourself having signed any work
orders or work completed by the corporation, do you; by the
defendant corporation 1
A. Yes, sir, I have signed work orders.
page 48 ~ Q. When did you first see this house that you
wanted to buy, Lt. Lee?
A. How do you mean when did I see Y
Q. Did you contract for it before the house was built?
A. Yes, sir.
Q. And before you bought the house you visited the lot and,
as any home owner would want to see where the house is
going to form?
A. Yes, I went down and looked at it. It was all mud
and everything down there. It was just an old rough street.
They had not even got in there to do anything. I just saw
where it was going to be, that's all.
Q. You saw where it was going to be and the muddy
conditions and things of that nature f
A. Well, the top soil had been taken away so that there
was no grass, trees or anytl1ing else, where they had to
take it down to put sometlling in.
Q. w·as Mrs. Lee with you when you observed those conditions 1
A. Yes, sir.
Q. And when was that?
A. OhQ. As to date 7
A. Oh, I guess it was inBy the Court:
Q. How long before you signed the contract. It
might refresh your recollection as to the date of
the contract Y
A. ·when I first put the money down, probably in July
or August of '55, I guess.

page 49 ~

By Mr. Howard:
Q. July or August of '55. Now, when did you move into
the house ; when did you take possession of it?
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A. I moved in the house, I forget the exact date.
It was either the 17th or 18th of November of '55.
Q. Of 19557
A. Yes, sir.
Q. And then from that time up until the time of settlement you have set aside so much as rent until you actually
took title to the property.
A. Yes, sir.
Q. So you lived there for about a period of two or three
weeks before you took a deed conveying the property to
you?

The Court: He had been there a month.
By l\fr. Howard:
Q. .A.bout a montb 7
.A. Yes, sir.
Q. Did you attempt to plant any grass or anything like
that around the premises or did you leave that up to the
defendant corporation?
page 50 ~ .A. No, sir. I threw some grass seeds in there
myself because I was going to plant Bermuda
grass.
Q. Were you ever there at home when the Veterans Administration complaint engineers came around to the house Y
A. No, sir, nobody came hear my l1ouse when I was at
home; only the workmen.
Q. You have never seen any Veterans Administration representatives there?
.A. No, sir.
Q. But, of course, you working down the base elsewhere
during the day, you were not there during all hours?
A. Yes, sir; no, sir.
Q. ,vere there any complaints remedied that you are complaining about now during February of 1956 7
A. Remedied?
Q. Yes, sir?
A. The ones tlmt I am not complaining about that have
been scratched off, have been fixed. I can't say as to what
dates they have been fixed.
Q. Now, Lt. Lee, are you familiar with tl1c drain system
that the defendant corporation actually put in on the rear
of your property commonly known as a French Drain y

r- J
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A. You mean the one they put tl1ere which is approximately 75 or 100 feet behind my house Y
Q. I beg your pardon 1
page 51 ~ A. You mean the one that is approximately 75
or 100 feet behind the end of my lot 1
Q.
ell, are you familiar with the drain 1
A. I know it's there. I don't know what's in it.
Q. Well, were you in this vicinity when it was constructed
back there?
A. I was here a couple of times wl1ile tl1ey were putting
it in, yes, sir.
Q. Now, when <lid you complain about tlie water standing
in your yard. Is it after every rain?
A. After every rain 1 No, sir, not after every rain, because
if the soil is dry it's got to soak it up.
Q. Well, then, it eitller soaks it up or the water drains into
the street; is that right1
A. Yes, sir.
Q. ,vell, there are gutters along the front of your street,
are there not 1
A. Yes, sir.
Q. Now, did tl1e other property owners along there have
gutters in front of their street f
A. Yes, sir.
Q. Now, let me ask you tl1is, Lt. Lee: Is your particular
complaint being during periods of a lot of rain-for instance, January and February of 1957, when it rained 20
days out of 28 days, in February!
page 52 ~ A. Depending on which complaint you are talking about.
Q. "'\Vell, complaint about the seepage. I tllink you testified about that.
A. ·well, sir, the water seepage was at that time and as of
yet I have not-I am not sure whether it comes through or
not. I haven't been here in a little wl1ile.
Q. Well, you don't know how that water seeped through
tl1en, do you?
A. Myself?
Q. Yes?
A. I was there in October when it came right through the
foundations.
Q. "Tell, again inA. All around the recreation room, all the way around
the whole foundation it came in.

,v
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Q. In October of 1956, now, you were then physically present living there, not on Navy duty V
A. Yes, sir.
.
Q. And there was a period of heavy rains then, did we
not1
A. I believe, yes, sir.
Q. And again in January and February of '57, and those
complaints about water seeping and the like was made by
everybody else in Princess Anne County, wasn't it-it was a
common problem Y
page 53 ~ A. I don't know about the rest of them, no, sir.
I can't say, but I know that it was all over that
street.
Q. All over the street?
A. Yes, sir.
Q. It's the same problem?
A. Yes, sir.
Q. Lt. Lee, how about the tiles in your home. Arc you
still complaining about those?
A. I have replaced a few of them myself.
Q. I see. Do you J1ave any knowledge of a final compliance report having been made by the Veterans Administration on your l1ome?
A. To t11e best of my knowledge, no, sir; I can't answer
that. To the best of my knowledge I don't have, sir.
Q. Lt. Lee, this window pane which is cracked in your
home, you agree to forget about that?
A. Yes, sir, we agreed to forget that one.
Q. All right, sir. Now, l\fr. Lee, when did you make your
first complaint after you had occupied the home and had taken
title-this would be December 12, 19551
A. I couldn't say, sir.
Q. You couldn't say?
A. No, sir.
Q. Well, did you make most of the complaints
page 54 ~ or did l\frs. Leo make them?
A. I made most of the complaints.
Q. And to whom did you make them 1
A. I brought them down to the Leslie Construction Company office where I was told to leave all complaints.
Q. Did you make any wtitten complaints as to the particular items that wcreA. Yes, sir.
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Q. Did you make also those written complaints to the
Veterans Administration as to the particular itemst
A. Yes, sir. I put in a number of complaints. I put
some in from l\farch all the way up through August of '55,
when I talked to Mr. Berger personally down in Poplar
Halls.
Q. l\:lr. Berger being that gentleman over tbere (point·
ing)¥
A. Yes, sir; and he assured me· that most of the complaints
would be done. And one was a leaking roof, which I had to
get up and fix myself. A lot of people never came aroundQ. Well, you are not complaining about a leaking roof,
are you?
A. No, sir, I fixed it myself.
Q. Now, you paid Mr. Frank D. Tarran, Jr., to survey
your lot, did you not t
A. Yes, sir.
page 55 ~ Q. And did he finally put down stakes around
your lot to show where it was 1
A. Yes, sir, he put them down the first time he came out.
He made a mistake. Then he came back and put them down
the second time at a different place.
Q. Do you know l\fr. Tarrall's office being surveyors and
engineers in this area t
A. Yes, sir.
Q. You wanted an approved and qualified man Y
A. Yes, sir.
Q. And you have no question about the ability of Mr.
Tarrall 's engineers in his office, do you Y
A. After that, wl1ere they made a mistake, I would have
some question on it.
Q. Made a mistake?
A. When they put in the metal pegs when I first paid
them the first time to survey the spot and the woman next
door complained that we were taking some of her land, and he
had to move it to the left approximately five. feet from the
the people next door, their back stairs, to my land.
Q. The people to your north 7
A. No, sir, that would be the people to my south. Their
stairs were on my land after it was resurveyed.
Q. But you weren't out there when they surveyed this
property?
page 56 ~ A. No, sir.
Q. For the topographic engineering and drain.
age of the surface water 1
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l\fr. Fine: Now, we object to that, if your Honor please,
when they never did it for drainage, and now they want to
show it. All they did was to survey the lines, and they want
to introduce and inject something in here that isn't correct.
Mr. Howard: I am merely asking him a question, your
Honor. I didn't testify, but if I offended you, Mr. FineThe Court: ,vhat was your question '1
Mr. Howard: I asked if he personally was present in the
area.
The Court : Objection overruled.
Mr. Howard: Well, I think he answered the question.
The Court : His answer was he was not there.
Mr. Howard: That was his answer, yes, sir.
Q. Mr. Lee, have you had a qualified engineer out on your
prope1·ty other than Mr. Frank Tarr all with reference to the
drainage, of your drainage problem or anything of that
nature'l
page 57 ~ A. Yes, sir.
Q. And what is l1is name '1
A. A man from the A & P Construction Company.
Q. Wbat is his name, do you know?
A. No, sir, he came when I was not there.
Q. Was it Mr. George Price?
A. Yes, sir.
Q. And do you know him as a certified engineer here in
the State of Virginia?
A. I have heard of him as such.
Q. You relied on him as a certified engineer properly certified in the State of Virginia 1
A. Yes, sir.
Q. I see, sir.
A. I have also had :Mr. Beauchamp come out and look at
my house with regard to drainage, and also water-proofing
the foundation. He was from the Undersea! Company.
Q. Well, are you complaining here today that as to the
seepage in your house that proper water-proofing was not
done on your house, or the base of your house, the concrete
baseY
·A. I am not complaining of proper water-proofing was not
done. All I know is that the water comes through the foundation and backs up through the toilet and the shower down-
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stairs and also comes up in the crawl space underneath. I am not an engineer. I don't know if it's
proper or not.
Q. You can't answer for yourself why the water could
come up from underneath your house, if it did?
A. No, sir, I couldn't answer. All I know is that the
ground fills up.
Q. When you observed it the ground was pretty well saturated all around, was it not!
A. Yes, sir.
Q. And water was in the back of your house towards Military Highway and elsewhere, was it not 1
A. Yes, sir, tl1ere was some water back there.
page 58

~

Mr. Howard: I have no further questions.
By the Court:
Q.
ere any representations made to you before you
signed the contract to have the house built about the surface
of the land, whether the quality was good-did they represent anything at all about the land that you were buying?
Did they discuss wbether the land was low or high or what¥
A. No, sir, there was no discussion.
Q. You just looked at it and gave the order Y
A. Yes, sir.

,v

The Court: All right.

RE-DIRECT EXAMINATION.
By Mr. Fine:
Q. When you saw that it was muddy, did you
make any statement to the people about iU
A. Yes, sir, I went down in the office and complained.
Q. Well, now, was that when you entered into the contract
or after you entered into the contract 1
page 59

~

The Court: He has already answered that. He said there
was no discussion before he entered into the contract as to
what the quality of it was and whether it was low or high.
Mr. Howard: Well, he just answered it. He just wants to
get himself out of a bad situation by continuing that examination.

I
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Mr. Fine: I am not trying to get out of a bad situation
at all. I think tl1e question is proper.
The Court: He has already answered it but you may ask
it again.
A. The only thing I would like to say on that is any house
when you are building a house, it is muddy until you put
grass and stuff in there. It's bound to be muddy. How would
I know?
By :Mr. Fine:
Q. And after the house was built did you make any complaint about it then f
page 60 ~ A. Yes, sir.
Q. How many times, to your knowledge?
A. Oh, a couple of times as I know of.
Q. When?
A. I can't-it was probably in January '56.
Q. And you moved in in November?
A. Yes, sir.
By the Court:
Q. To whom did you make those complaints?
A. Down to the office.
Q. Who?
A. Down to the Leslie Construction Company office where
I was told to bring them.
By 1.Ir. Fine :
Q. ,vhat person did you talk to 7
A. Mr. Sterling, I believe.
Q. Is he connected with the construction company?
A. He was at the time.
Q. And what statement, if any, did he make in ·reply to
your complaint!
A. He just told me when the grass came up in the spring
that there would be no more mud; that that would help drain
all the water off.
Q. Now, when you had a survey made on this property,
did you get your own surveyor or did they get the
page 61 ~ survey made-did you know Mr. Tn:rrall before
you bought this house f
A. No, sir.
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George W. Price.
(A document was handed to opposing counsel.)
Q. And did you pay the defendant for this survey in accordance with this Closing Statement 1
(Shown to the witness for examination.)
A. Yes, sir.
Q. And they hired Mr. Tarrall then, didn't they?
A. They hired him.

Mr. Howard: Your Honor, it is just needless for me to
object.
The Court: The objection is sustained. You answered for
him.
What is the materiality about the survey Y
Mr. Howard: I don't see any, your Honor.
The Court: Is that one of the items that you have complained of!
Mr. Fine: If your Honor please, I want to show, sir, with
your permission, that the topographical survey as to the lot
would indicate tllat it does not have drainage, that the drainage is poor. But this survey only shows the metes and
bounds, your Honor.
page 62 ~ The Court: That was what he asked.
Mr. Ho,vard: But my friend asked the question as if we knew it was low to begin with.
The Court: Both sides saw it and knew what it was.

page 88

•

•

•

•

•

•

•

•

•

•

~

GEORGE W. PRICE,
called as a witness on behalf of .the plaintiffs, having been
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.

By Mr. Fine:
Q. You are Mr. George Price?
A. That's right.
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Q. And Mr. Price, would you state your age, your residence and occupation, please, sir?
A. I am 39 years old, I live at 7725 Newport Avenue, and I
was the subsequent contractor.
Q. And I believe you are a partner in tlie A & P Construction Company?
A. That is correct.
page 89 } · Q. And would you state your educational qualifications and your experience as a contractor,
please sir?
A. Education, I was a student at VPI. I was a junior up
there when the war started; I haven't been back, and I have
been in the contracting business as a general contractor for
five years.
Q. And prior to that, what did you do, please sid
A. I worked for other contractors, contracting firms.
Q. And would you state, please, some of tlle houses and
construction work you have done in the City of Norfolk and
Princess Anne County and Norfolk County, please 1
A. Well, we built housing projects in Norview, 150 houses
out there.
Q. ·what other buildings have you had 1
A. Buildings 1 ·we built nine schools in the last three
years.
The Court: I think he has testified as to his qualifications in otller cases in this Court.
Mr. Fine:
Q. All right, now, Mr. Price, did you go out to the Lee
residence at No. 7417 Old Mill Road?
A. I did.

•

•

•

•

•

•

•

•

•

•

page 91}

A. I am thoroughly familiar with it. My conclusion was
that the house had been built too low to the ground initially
to make any easy corrective measures on the thing. It
should have been built up a little higher to provide enough
drainage to get the water mvay from the house.
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page 94}

•

•

•

•

•
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•

•

•

•

By the Court:
Q. Have you built any houses which had to comply with
the Veterans Bureau specifications f
A. Yes, sir.
The Court: That's all I want to know.
By Mr. Fine:
Q. In connection with the Veterans Administration, do
you know how close you are to build a house to the ground,
o·r notf
A. (Long pause) The Veterans Administration's requirements parallel the FHA requirements, that is, so far as the
construction of houses is concerned; and among other rules
in that book is the rule is that the bottom have to be 30 inches
off the ground under them, and it also goes on to state that
the ground around the house shall be graded away from the
house so that the water would shed away from the house.
Q. But is the ground level graded away from the house in
this instance?
A. Not in this instance.
Q. Go aliead, Mr. Price, I didn't mean to intermpt
you.
page 95 } A. Among other things that Utose requfrements
state, tliere is a catch-all clause-I forget the
exact wording, but it says those are minimum requirements
only, that you have to turn out a good substantial job and
that the requirements in that book are strictly minimum.
They are not intended to be anything else but that.
Q. Then as I take it, sir, from your experience and your
education the Veterans requirements are not the true test of
good workmanship?
Mr. Howard: I object to that question. He has been
testifying about FHA requirements, your Honor, which I
think should be stricken anyway.
Mr. Fine: He said that the VA requirements and the
FHA requirements are the same, is what he said.
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George W. Price.
Mr. Howard: I object, if I can just get a word in edgewise. He l1as been talking about FHA. That is purely hearsay.
The Court: He savs that the FHA and the VA have the
same requirements. "'\Vhether they have or not the Court
doesn't know. That's what he says.
Now, we are dealing here with a contract for whicb the
seller agreed to comply with the Veterans Adminpage 96 ~ istration-that's what we are really concerned
with here.
Mr. F'ine: No, sir, there is not a thing in here about that,
your Honor; there is nothing in tl1ere about the Veterans
Administration.
He was going to build a house there and-look at that
contract. I don't think it's in there about anything about the
Veterans Administration. If your Honor, please, our position is, sirThe Court: Haven't you proceeded to write the Veterans
Administration all along on every occasion?
'Mr. Fine: If your Honor please, we had an exclusive
remedy ourselves, and we do not rely on anything about the
Veterans Administration. That's why we are here before
your Honor.
The Court: "In substantial accordance with plans and
specifications on file with the G. I. Panel."

Q. ·what does the "G. I. Panel'' mean, do you know?
A. No, I don't know,

•

•

•
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•

page 97 ~

CROSS EXAMINATION.

By :Mr. Howard:
Q. Mr. Price, bow long were you at VPH
A. I was at VPI in Blacksburg one quarter, and I was
down here at Norfolk Division for two years.
Q. You are not a certified land surveyor or engineer in the
State of Virginia?
A. No.
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George W. Price.
The Court: He just said he was training.

By l\fr. Howard:
Q. Now, you have built houses under the Veterans Administration plan 7
A. Let me answer you this way. We built a housing project
out here in N orview which was subject to FHA rules. The
VA rules are identical so far as the houses are concerned,
with the FHA. As a matter of fact with the VA you use the
FHA book to build houses by. Does thatQ. My question was you never built a house
page 98 } under the VA 'I
The Court: He says he never has.
Mr .Howard: He never had. All right, sir.

Q. Now, have you a topo map of this particular area
where the Lee residence is located?
A. I have one here.
Q. You have a topo map?
A. Yes.
Q. And is that a topo map made by Frank D. Tarrall, Jr.
and associates 'I
A. I believe it was.
Q. \Vho are certified land surveyors and engineers in
the State of Virginia'/
A. That's right.
Q. And you closely examined that map as to the topo f eatures on it?
A. More or less, yes.
Q. And you found the map, did you not, in accordance
with what you found out there, did you noU
A. Substantially; yes.
Q. All right. Did you ever take a surveying instrument out
there, or anything of that nature?
A. No.
Q. You examined it with your naked eye and
page 99 } found the defects with your naked eye'/
A. That's right.
Q. Just the naked eye¥
A. That's right.

•

•

•

•

•
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page 100}

•

•

•

•

•

By Mr. Fine:
Q. Then, as I take it, Mr. Price, that an experienced contractor in the nature of his undertaking, would he or not
lmow that that was too close to the ground 1
Mr. Howard: Now, your Honor, we are still going by
the plans and specifications and a contract.
If that house was built five feet off the ground or five
feet underground and if it was approved by the
page 101 } Veterans .Administration, then we have done
what they agreed to do..

•

•

•

•
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page 113}

By Mr. Howard:
Q. Will you either answer this, yes or no, Mr. Price: Before your septic tank lines go in that ground the drain fields
are approved by the Health Department of Princess .Anne
County, before you can proceed further with the building of
that house or before the house can be used by human beings,
is that true Y
.A.. That is true.

•

•

•

•

•

•

•

page 147}

•

•

Mr. Fine: vVe rest, your Honor.
The Court: ,vho do you have, sir?
Mr. Howard: May we make a motion, your Honor?
The Court : Yes ,indeed.
Mr. Howard: Your Honor, on this case it's our motion
to strike the plaintiff's evidence. He has shown no violation
of this contract.
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He has admitted himself that he has been out and seen
the property before these conditions arose that he now
complains of.
All he has shown so far is his reliance under no particular
specifications or building plans. He has come in
page 148 ~ here and shown water on his lot and water was
in tl1e recreation room commode and shower;
and he now rests.
The Court: He has shown that to remedy that situation
will cost x-dollars.
Now, the legal question involved here is whether or not
under the laws of Virginia, and I think we have plenty of
authority both ways, whether or not a contractor who undertakes to build a house regardless of what liis contract provides as to the number of bricks and the height of the foundation that is to be made, he has the duty not to build it
if he is led to believe that that situation would be bad as a
result of the low foundation.
You take a dredging contractor who takes a contract for
the government to dredge a channel, and he ·runs into a rock
and he has to use dynamite and otl1er things, the question
would be whether 1w is entitled to additional compensation
for his extra work not contemplated, or whether he should
have investigated every angle and take the loss.
But before ruling on the decision in this case, there is no
question that tJ1e plaintiffs have shown a bad
page 149 ~ situation. He never would have entered into a
contract to buy a house if he had known that he
would have that situation.
I am not concerned with water in the yard standing for
24 hours. Tidewater Virginia have lots, unless it is built up,
with water standing in some places. But their testimony
before the Court is that water wit11 a depth of three or four
inches stands under his house and as result of that standing
the timbers became damp and it will actually rot in two or
three years, making up the foundation, which would cause
the house to fall t
Now, the legal issue is whether a man under the circumstances in tl1is case is bound by his contract to build a house
according to specifications, or whether or not the contractor
has the duty to advise him what is likely to happen if he
doesn't spend more money and have a higher foundation.
That is the legal issue.
The Court will overrule the motion and will let you put

/
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on your evidence and submit your authorities on that narrow
issue.
l\Ir. Howard: All right, sir. And to which the defendant
excepts.
page 156 ~

•

page 157

~

•

•

•

•

A. M. COLE,
called as a witness on behalf of the defendant,
having been first duly sworn, was examined and
testified as follows:

DIRECT EXAMINATION.
By l\Ir. Howard:
Q. ould you state your name, please, sid
A. A. M. Cole.
Q. And where do you presently live?
A. 6325 Sunrise Drive, Norfolk 2, Virginia.
Q. ·where do you presently work?
A. Cory Jones, Suffolk.
Q. ,vere you ever with the Veterans Administration!
A. Yes, sir, I was.
Q. From whnt period¥
A. From March 15, 1955, through Ma:rch 15th, 1956.
Q. And in what capacity were you first with tl1e Vete1·ans
Administration?
A. Construction Analyst.
Q. And what was your last capacity with them 1
A. Construction Examiner.
Q. And what is your education 7
A. BS and MA in both heavy and light construction.
Q. And where did you get your engineering degree 7
A. At VPI and lHT.
page 158 ~ Q. Are you familiar wit11 the situation concerning the home of Mr. and Mrs. Lee on Old
Mill Road in Princess Anne CountyA. Yes.
Q. ( Continuing )-Virginia?
A. Yes, sir.
Q. And did you make certain inspections there for the
Veterans Administration 1
A. Yes, sir, I did.

,v
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Q. And was it under your jurisdiction to make Compliance
Inspection Reports on the premises there?
A. Yes, sir.
Q. And how many of those reports did you make 1
A. Three.
Q. And would you explain the method of making those
three reports f
A. The first inspection covers the footings, the second inspection covers the unit when it is enclosed and ready for
the interior to be gone into; and you go into the third inspection from the second-of course it's quite lengthy, if you
want me to explain that.
:Mr. Fine: Just those preliminary statements.
page 159

~

A. (Continuing) Then the second inspection
also covers the septic tank system.

By Mr. Howard:
Q. All right, sir, and then the thircl stage 1
A. The third step is when the house is complete and ready
for occupancy.
Q. These reports are made in the Compliance Inspection
Reports?
A. That is correct.
Q. Now, why do you send in the Compliance Inspection
Reports, when did you send them in, and to whom do you
send them?
A. The Compliance Inspection Reports are normally sent
in some time within ten days after you make an inspection;
l1owever, back last year, it was required by the Compliance
Inspector to send in the Compliance Inspection Reports at
the time and the date of inspection. But at that time it was
not required.
Q. And you sent them to whom 7
A. To the Loan a.nd Warranty Officer.
Q. Before you send in these Compliance Inspection Reports, do you ever receive any reports from other governmental agencies, for instance, the Princess Anne County
Health Department and other like agencies on work done on
the premises?
A. Yes, sir.
page 160 ~ Q. ·what docs the Princess Anne County
Health Department or State Health Department
certify on this particular property. Wnat did they certify?
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A. M. Cole.
:Mr. Fine: I object to that, if your Honor please. It's
hearsay what they certified. I think the best evidence is the
Princess Anne County authorities.
By the Court:
Q. Had the Princess Anne people made a report to you Y
A. It is necessary that I have a written report signed by
the inspector.
Q. Well, tl1ey sent it to you 1
A. Yes, sir.
Q. You may say what the report shows.
Mr. Fine: I would like to say the best evidence is the
report itself, and I ask for it.
The Court: If you have that report produce it. Do you
have iU
Mr. Howard: Yes, sir, I l1ave it. I will let Mr. Fine see it,
if you'd like.
·
(The document was handed to opposing counsel for scrutiny.)
Mr. Fine: If your Honor please, we object to all of
this on the grounds, sir, that it's immaterial,
page 162 ~ irrelevant and incompetent.
When a person goes to buy a house they have
got a right to understand that the house is fit for the purpose for which it is to be used, and regardless, if your Honor
please, of minimum requirements or non-compliance.
The mere fact that they liave complied with the Veterans
Administration, if your Honor please, is only pertaining,
sir, to the financing end of it. It doesn't mean they have got
to have so manv bricks for it. It is not in connection with
satisfying the customer. It concerns itself in connection pertaining to financing the loan and the records of the Veterans
Administration and the FHA will indicate, if your Honor
please, that they are only speaking of the minimum requirements, not as to the suitability of the house, or for which it
wa,s built.
The Court: I overrule your objection and note your exception.
Mr. Fine: I note an exception.
I would like to ask, if your Honor please, in furtherance
of my objection:
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A. M. Cole.
Q, Have you got the memorandum in connectionMr. Howard: Your Hono·r, this is my witness.
Mr. Fine: I mean before he testifies.
The Court: He can ask the question.
The question is proper according to the Court's ruling,
and you may cross-examine him at the proper time.
Mr. Fine: All right, sir.

page 162

~

By Mr. Howard:
Q. Mr. Cole, I hand you three Compliance Inspection Reports and ask you to identify them and in which order you
submitted them to the Veterans Administration and why you
submitted them f
(Handed to tl1e witness for examination.}

.A. On the first Compliance Inspection Report dated
7/1/55, was to ascertain ancl certifying that the footings of
the house were at the proper depth and the proper bea1·ing
and the proper width, and all was very satisfactory.
Mr. Fine : ·well, now-go ahead, now.
A. (Contniuing} The second inspection report, dated
10/7/55, about Lot 14, Block 13, states that the second inspection was clear and found no evidence of non-conformity
or non-compliance. The third inspection report, dated
11/17/55, which could have been made some two or three
days before or afterwards, inasmuch as we allowed the
builder to write a bunch list because you see .all the paint
marks and smears on the floors might be floorpage 163 ~ sanded, so as a result, this date might he five
days plus or minus-and this was cleared.
Upon receipt of this we have to submit a clearance from
the Sanitation Officer that the septic tank and sewerage disposal plants conform with the required specifications as set
forth in the County in which it was located, which was a
thousand-gallon tank, and that the drain fields and lines are
in accordance with their requirements. In addition to this
we have to submit an engineering report before the Loan
and Guarantee Officer will accept the third inspection report.
The engineer's report by the civil engineer ascertains that
the grade level is in accordance with the plans and specifications and the developmnt plans, and that the-

Davo Corporation v. George Edward Lee, et al.

47

A. 111. Cole.
Mr. Fine: If your Honor please, we object to the hearsay
testimony about the engineering report on this on the ground
that is one of the things we are contending.
It is pure hearsay. This is something somebody else told
him.
The Witness: This, sir, is not hearsay. This is a signed,
certified engineering report that mustMr. Fine: You are talking about law now. We are talking about the facts. It is hearsay for him to
page 164 } say what somebody else said, your Honor.
The Court: He is now testifying as to what
the requirements of the Vete-rans Administration are, and
among those requirements are certain certificates of engineers.
He has a right to say that they were complied with. You
can't go into detail as to it but I think he has a perfect
right to say in his official capacity he certified to things that
we-re done among which was the report by the engineer as to
the grading and what-not as he has testified.
He has said that that was done and you can cross-examine
l1im about it at the proper time.
Mr. Fine: " 7e except on the ground it's hearsay.
The Court: Go ahead.
A. (Continuing) This is the engineering report signed by
Millard G. Smith who works for Frank D. Tarran, Jr., certified engineer: "This is to certify that the grades of the
finished floors, streets, curbs, drives, walks, yards, storm
sewers and catch basins are in accordance with the approved
plans, specifications and topographical plot plan on the
above described property, Lot 14, Block 13, Job
page 165 } No. 263 Section II, Larrymore Lawns, Princess
Anne County, Virginia." We have to accept this
because weThe Court: Do vou want those marked?
May we, please, sir.
The Court: Marked Defendant's Exhibits 1, 2, 3 and 4.

l\fr. Howard:

(Received and marked in evidence as Defendant's Exhibits
1, 2, 3 and 4 respectively.)
By Mr. Howard:
Q. Can you tell us, :\Ir. Cole, whether or not you followed
this job from its commencement?
A. Yes, sir, I did.
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A. M. Cole.
Q. And at each level you submitted these reports 1
A. Yes, sir.
Q. Now, prior to tl1e start of that job can you tell us of
your own knowledge as to any test which might have been
made on the property as to water tables or that sort of
language you engineers use Y
A. Well, the first thing that is· required by the builder is
to take a -

Mr. Fine: I object to what t11e builder requires. I want
to know what he knows of his own knowledge.
The Court: Objection sustained. Confine
page 166 ~ your testimony to what you saw and done.
A. The perculation tests were satisfactory. TheMr. Fine: I object to that. '\Vere you present when the
perculation test was made 1
The Witness: No, sir.
By the Court:
Q. ,vas a perculation test made, do you know1
A. Yes, sir.
Q. And in your opinion it was satisfactory?
A. Yes, sir.
l\fr. Fine: Your Honor, he was referring to what he himself kmows of his own knowledge 1
The Witness: When the footings were first dug the whole
area was very, very satisfactory. We had no standing water
and no soft places.
We did require a depth of only eight inches for the footings because the virgin soil was very sound. I saw at no time
water stooding that was abnormal for a normal rain. I did
see some water when we had a northeastern at one time
back when I was making a check throughout the area with
Dr. Wood and Dr. Gutterman and quite a few people.

BY Mr. Howard:
•Q. ,vm you tell us who is Dr. Wood?
A. Dr. Wood is the chief sanitation officer for
page 167 ~ the State of Virginia.
Q. And the other gentleman 1
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A. Dr. Gutterman is one of his assistants in Princess Anne
County.
Q. And you were in their company T
A. Yes, sir.
Q. What did you learn?

Mr. Fine: I object to that. It's hearsay, your Honor.
The Court: You may say what you did if it became
necessary. You can't say what they told you.
Objection sustained.

Q. After you saw tltem and had a conversation with them
did you do anything about the site or caused anything to
be donej
A. Well, we knew that only the good Lord above could
take care of the abnormal rain and we resolved after talking
it over that there was nothing further we could do .

•
page 170

•

•

•

•

~

Mr. Cole, I present to you what purports to be
a set of plans and I will ask you if this set of
plans has any connection with the home of Mr. and Mrs. Lee 7
(Handed to the witness for examination.)
A. There was only one set of plans made for the S5B in
Section II, and this covers all houses in Section II. Now,
this is S5B.
Q. Can you answer my question : whether that set of
plans has anything to do as the set of plansA. (Interposing) It's the set of plans used fol' the inspection of this unit, yes, sir.
Q. All right. I now present to you what purports to be a
description of materials that is on VA Form 41852 and ask
you if that is the specifications or list of materials on the
home of Mr. and Mrs. Lee?

(Handed to witness for examination.)
A. Plan No. 7408-B7 Yes, sir.
Mr. Howard:
evidence.

I now would like to introduce them in
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.

page 173 ~

Q. All right, sir. Now, :Mr. Cole, can you tell us whether
or not this home of the plaintiffs, Mr. and Mrs. Lee, was
built 1n accordance with the plans and its specifications 1
A. It was built in accordance with theMr. Fine: \Ve object to thatA. (Continuing)-plans and specifications to the letter.
Mr. Fine: "\Ve object to that, if your Honor please.
The Court: Objection overruled.
Mr. Fine: Note an exception.
The Court: Exception noted.
By l\Ir. Howard:
Q. What was your previous statement, something about
''to the letter?''
A. It was built to tJ1e letter.
Q. Accordance to the plans and specifications 7
A. In other words it spelled out what floor nails to use and
for the joists. They were put in there.
Q. And are those plans and specifications on file with the
Veterans Administration 1
A. Yes, sir, at tlrn moment.
Q. Now, l\Ir. Cole, can you tell us whether it is
page 174 ~ unusual to build a home or any part of homes
below ground level '1
A. In this particular instance it was not below ground
level. The footing was six inches above the street level, and
the recreation slab was four inches off of that which makes
a minimum of ten inches, which is all that is required as set
forth in the plans and specifications of the Veterans Administration.
Q. :Mr. Cole, can you tell us whether or not the defendant
applied the minimum, maximum or below minimum efforts
on the building of this home 1
A. Speaking of the whole building, the builder did much
more than he was required in many cases. I never asked him

Davo Corporation v. George Edward Lee, et al.

51

A. M. Cole.

to make any corrective actions that he did not immediately
take care of.
Q. Now, can you apply that answer to the septic tank and
drain fields?
A. The procedure is for the veteran purchaser to write the
Veterans Administration and at such time the docket is
fo·rwnrded to the Norfolk Office and inspection made. And
upon inspection that is made with the veteran purchaser
or his spouse and the builder-at that time we required both
the builder and the veteran purchaser to sign the 1858, which
is known as the field review-:Mrs. Lee refused to sign it
saying that she had to consult her lawyer first.
page 175 } So, we were at a loss to do anything for the
veteran purchaser.
Q. Well, she refused to sign what, now?
A. The 1858; the field review.
Q. Now, was that to be submitted prior or after your final
compliance report?
A. That was after.
Q. And in addition, did I understand that a field review
and inspection was made and Mrs. Lee refused to sign?
A. That's right.
l\fr. Fine: Object to it as leading.
The Court: Ref rame the question.
Mr. Howard: It was leading, your Honor.

Q. For the record, tell us whether or not Mrs. Lee refused
to sign any forms!
A. She called at one time.
The Court: He has already answered that question. He
said, yes, she did.
Mr. Howard: She did. All right, sir.
Q. Now, Mr. Cole, did you see this property prior to any
construction work going on?
A. Yes, sir.
Q. For what reason did you have to see the property?
A. Well, the appraisal party asked me to attend; Mr. Mike
Rieley of the Loan and Guarantee Division, appage 176 } praised this property at the time I was inspecting at Larrymore Acres, Roosevelt Gardens and the subdivision across the road. And he showed me that those were
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the best property that could be had along with the banker
who accompanied him and who said those were good property and good high elevation.
l\fr. Fine: Now, you know that is not proper. We move to
strike that. Don't tell what somebody else said.
The Court: Disregard it.
Q. During the time she was refusing to sign this form-I
suppose that's an approval form-was she at the same
time complaining about water t
A. The letter that we got from l\fr. and Mrs. Lee, which I
don't recall which one wrote the lette·r to the Veterans Administration-they forwarded the docket down to me-is
the time they first made application for the property, and at
that time or close to that time an investigation was made to
determine whether he was eligible or not. The docket was
complete. All their complaints-well, first I had to review the
docket thoroughly before I called the builder and had the
veteran purchaser make an inspection. Upon inspection I
did find some few things that needed corrective action.
Q. Did you find any water on the sl1ower room floor?
A. No, sir.
page 177 ~ Q. Or sec any evidence that water had been
iu theref
A. It could have been from condensation of the walls but
there was a mar or discoloration on the walls.
Q. You say you saw no water upon examination of it
under the house 7
A. Well, there is no house in the City of Norfolk that
don't show evidence of water having been in their crawl
area even if the elevation is four feet above the street Ivel.
That's normal when water rolls off the roof.
Q. Does it stand?
A. No, sir, it should go away in a matterQ. Well, if it doesn't go away, does that not affect the
timber above it?
A. That's precisely the reason why we require 24-inch
clearance between the crawl area level and the joists, or 18
inches below the dirt, because it is ample air. You can take
a moisture reading-you can have four inches of water
under your house and have that clearance and watch the
water content of the timbers and it will read 15 per cent
which is pure dried lumber, and it does not hurt it.
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By Mr. Howard:
Q. l\'Ir. Cole, could you tell us whether or not this particular house had a proper crawl area or crawl space underneath it now 1
A. ·wm you repeat that?
page 178 ~ Q. Can you tell us whether this partciular
house had the proper crawl space 7
A. Yes, sir.
Q. Can you tell us whether or not it was sufficient or not Y
A. Yes, sir.
Q. Can you tell us whether or not the house was vented
underneath 7
A. Yes, it was.
Q. And why was it vented Y
A. To circulate the air so that your timbers will dry out.
Q. Mr. Cole, based upon the crawl space area that was
under this particular house, and also based upon tlie vent
which you required, if the vent and crawl space were sufficient, and if there were standing water under this house,
can you tell us whether or not this would cause the timbers
underneath the house to rot out 1
A. It definitely will not. That is my interpretation of
dry rot, there is no such thing. :Much of the fungus that sets
in wood is caused by a certain amount, if I remember correctly, that takes place such as moisture, but that has to
come from contact directly with the ground surface.
Q. Now, as to the septic tank lines or drain fields of the
septic tank and the f eatu res connected ·with the
page 179 ~ sewerage, I don't know whether I asked you this
question or not, but can you tell us whether that
particular installation was below or above minimum?
A. It was above the minimum inasmuch as the Princess
Anne health authorities said if we are goingMr. Fine : We object, if your Honor please.
By Mr. Howard:
Q. Now, don't say what somebody else told you.
A. The requirement was a 750 gallon tank and there is a
thousand-gallon tank in this particular unit.
Q. Now, Mr. Cole, do you know anything about water tables
in the earth's capillary action 7
A. Capillary action, yes. That is a terminology that we use
when the water table meets the surface water and water no
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longer seeks gravity. It comes under pressure like it is forced
through a tube, and that is wbat precisely what bappens to
him in the recreation room slabs. We actually bave seen the
water come up through a floor slab by pressure, or to raise the
slab.
Q. vVell, where does tbis pressure come from, does it come
from the surface or down under. Where does the pressure
emanate from 1
A. Well, tlic law of physics, we say that perhaps the Good
Man upstairs can explain that better then we can.
page 180 ~ It is a strata of water that is created by various
and different chemical reactions and pressures,
and it can happen anywhere and at any time, and it can go
away. I have had numerous complaints from tri-levels and
split-levels that have 3400 feet elevations that had it.
Q. Well, with this theory of capillary action, when the
capillary action is working, from what source is the force
of that water, does it push down or push up 1
A. It comes up.
Q. Now, with reference to this particular house, owned by
Mr. and Mrs. Lee, and the complaint of water, was there or
could there have been any evidence of capillary action f
A. Yes, definitely.
Q. And did you see evidence of that from your observation Y
A. In the discoloration of the wall I didn't know whether
it was condensation or capillary action but I would say there
was evidence of one or the other.
Q. Was that capillary action an event which could be foreseen by the builder before this 1
A. There was no-I know of none in engineering. That is
known only, I will repeat again, that the Good Lord above
perhaps could explain tllat. That is something we in engineering have not been ab]e to explain to the letter.
Q. Well, if it could have been foreseen would
page 181 ~ you have approved this property1
A. Definitely not.
Q. Can you tell us whether or not you know of any remedial
action taken by the builder in this area to alleviate any
capillary action or drainage problem 1
A. The builder, in each and every case that we asked him
to go back, removed the soil adjacent to the brick veneer and
he tar-lapped the area which is the only thing that could be
~&

.
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Q.
A.
Q.
A.

He did what T
Tar-lapped.
Do you have-In-excuse me,
Q. Goahead.
A. In some cases he used a membrane. He put a tar-lap and
put a membrane filler and then tar again. In most cases he
did take care of it, I think.
By the Court :
Q. We are dealing with this case. What did you do in this
caseT
A. In this case I am unable to say exactly what tl1e builder
did do because I wasn't there at the time it was done. I only
recommend that to be done.
By Mr. Howard:
Q. Well, do the plans and specifications on this
page 182 ~ particular house call for pargingT
A. That, I would have to view. I don't have the
plans and specifications for it.
}.fr. Howard:

I think they are in evidence.
Mr. Fine: Here they are.
(The documents were handed to the witness for scrutiny.)

A. Yes, by these parging below grade level, that is in
Section II of the described material and forms of the FHA
and VA.
Q. And you just testified, did you not, tlmt the plans and
specifications were complied with T
A. Yes, sir.
Q. Now, Mr. Cole, do you have any knowledge of your own
about any French drains or ditches or things of that nature
put in the area¥
A. Yes. The builder wanted for sometime and later he
found that he thought that to dig a ditch and the depth I
think was around eight or nine feet to get below the water
table and to install a French drain.
Q. Now, where was this drain installed¥
A. Back of Old Mill Road. Now, we in the Administration,
after making a review along with the FHA, thought perhaps it
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was the high elevation of the highway that caused water to
run back of and into Larrymore Lawn Acres.
page 183 ~ Q. 'Which highway was that, is it to the front
or to the rear?
A. It's to the rear.
Q. Of :Mr. and Mrs. Lee's home'/
A. Yes.
Q., And was the French drain installed Y
A. Yes, it was.
Q. Did you require that of the builder to do Y
A. No, we can't require the builder because we didn't pay
him for it. It was incorporated in the price configuration.
Q. Can you tell us whether or not it was something that the
builder did voluntarily without requirement Y
A. He-definitely ; yes, sir.
Q. In your engineering experience was that French drain
properly installed or not 1
A. It was a good job, yes, sir.
Q. Was it good engineering practice?
A. It was the only thing I know that could be done at the
time.
By the Court:
Q. Did it relieve the situation?
A. From all the people I talked to ; yes, sir.
Q. You don't know of your own knowledge Y
A. No, sir.
page 184 ~ By Mr. Howard:
Q. Now, Mr. Cole, you have testified here about
a refusal of Mrs. Lee to sign a certain form. Did you have to
contact the Veterans Administration about that?
A. It was so noted on the copy sent to the Loan and Guaranteee Officer, and the copy retained by the builder, that the
veteran purchaser refused to sign the field review; that no
further work would be required by the builder until such time,
and I also notified Mr. Hale to mail those to the Loan and
Guarantee Officer and he wrote a letter, of which I have a
copy, to the Lee's, that unless they did settle something in ten
days the Veterans Administration would be unable to help
them further. May I bear upon one thing. Unless-

•

•

•

•

•
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page 185}

•

•

•

•

•

By Mr. Howard:
Q. Now, Mr. Cole, may the l1ome builder or the home owner
and the builder, may either of the two parties request an
inspection by your office or the office of the Veterans Administration f
A. Either way.
Q. Either one?
A. Yes, sir.
Q. Can you tell us whether or not the builder in this instance
requested inspection Y
A. I don't know. I can't say definitely each and every one,
but the builder requested several inspections on the Lee
dwelling.
Q. And did your office make those inspections when those
requests for inspections were made T
A. Yes.
page 204}

•

•

•

•

•

RE-DIRECT EXAMINATION.
By Mr. Howard:
Q. Mr. Cole, in your examination of these premises you
inspected the grade that was made there by the engineers Y
A. Yes, sir.
Mr. Fine: I object to his leading.
By Mr. Howard:
Q. Did you inspect the grade made there by the engineers?
A. Yes.
Q. Can you tell us whether or not you found it in keeping
with engineering standards?
A. Everything was in conformance and complied with the
plans and specifications.

•
page 207}

•

•

•

•

58

Supreme Court of Appeals of Virginia
Millard G. Smith.

•

•

•

•

•

Q. Mr. Cole, was the drainage put on these premises in
accordance with the plans and specifications i
A. Our terminology of "drainage" means that invertMr. Fine: I object to what it means,
By the Court:
Q. You may explain after your answer. You arc not responsive. He asked you was the drainage placed on the site
in accordance wit11 the plans and specifications.
A. Yes, sir.

•

•

•

•

•

•

•

•

page 209}

•

MILLARD G. Sl\IITH,
called as a witness on behalf of the defendant, having been
first duly sworn, was examined and testified as follows:

DIRECT EXAl\HNATION.
page 210 } By Mr. Howard :
Q. Would you state your name, please?
A. Millard G. Smith.
Q. And what is your occupation, sid
A. Surveyor.
Q. Arc you a certified surveyor?
A. Yes.
Mr. Fine: He is well qualified. "\Ve concede it, if your
Honor please.
By Mr. Howard:
Q. Did your office handle the engineering and surveying on
the premises owned by Mr. and Mrs. Lee in this law suit 1
A. If that is the section of Larrymore Lawns, yes, sir.
Q. Ycs. And can you tell us whether or not you had to issue
any certificate as to your work done out there1
A. At the completion of the house and the lot grading we
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issued a certificate to the effect that the lot and the sidewalks
and the streets were all built in accordance with the plans and
specifications.
Q. Now, is there any mention of the grading, whether the
grading that exists is in accordance with the engineering
plans?
A. Yes, sir, that is mentioned in the letter. Yes, the grading
of the lot.
page 211 ~ Q. And did you see this lot both before an.d
after tl1e house was constructed?
A. Yes, sir.
Q. And can you tell us whether or not you found the grade
from its engineering and from its surveying standpoint in
keeping with your certificate?
A. Yes, sir.
l\Ir, Howard:

No further questions.
CROSS EXAMINATION.

By Mr. Fine:
Q. Mr. Smitb, as I understand it, you had nothing to do
with the actual drainage, of the installation of drains. AU you
did was to grade it in accordance with its topo, is that right?
You did not actually put in any installation of sewerage at
this particular l1ouse1 did you?
A. No, sir.
Q. Had nothing to do with it 7
A. Just the lot grading.
Q. Just the land itself?
A. Yes, sir.
Q. But nothing in connection for providing drainage for
this particular house?
page 212 } A. Other than the surface drainage.
Q. But you didn't install any catch basins or
anything for this house 1
A. No, sir.

•

•

•

•

•

•

•

•

•

•

page 213}

60

Supreme Court of Appeals of Virginia

AL. ERICKSON,
called as a witness on behalf of the defendant, having been
:first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Howard:
Q. State your name, please, sir?
A. Albert V. Erickson.
Q. Where are you employed?
A. Leslie Construction South and Leslie Construction East
Corporation.
Q. Now, did that corporation have anything to do with the
construction of the home of Mr. and Mrs. LeeY
page 214 ~ A. Leslie Construction South Corporation built
the home.
Q. And are you familiar with the construction!fr. Fine: Would you speak up a little louder, please?

A. Leslie Construction South Corporation built the home.
By Mr. Howard:
Q. Can you tell us whether you are familiar with the construction of that home Y
A. Yes, I am.
Q. And were you employed there over any period of time
when Mrs. Lee or Mr. Lee made any complaints to you as to
the construction of the home or any defects they had in it 7
A. Yes, I was.
Q. And can you tell us approximately how many times
complaint was made and work orders completed in the borne?
A. May I open the case Y
Mr. Fine: Sure, go right ahead, sir.
A. I have here a listing of complaints-I mean would you
like to count them?
Q. Are those records regularly kept in your office?
A. This particular record is not. We keep complaintspage 215

~

:Mr. Fine: I object to it if it's not regularly
kept, tl1at one in particular that's not kept.

/
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Al. Erickson.
By the Court:
Q. ·what is the table you have there?
A. This is to make it easier to look at the complaint slips
and transfer them to this sheet.
Q. "\Vas that done under your supervision Y
A. Yes, sir.
The Court: You may put it in.
Mr. Howard: All right, sir.
I don't think you have seen this (handing to opposing
counsel for examination.)
The Witness: It's a transcript of each individual complaint to make it easier to read.
(Handed to the Court.)
The Court: Defendant's Exhibit Y.
(Received and marked in evidence as Defendant's Exhibit Y.)
By Mr. Howard:
Q. Now, Mr. Erickson, does this list which we have just put
in as Defendant's Exhibit Y show the number of times, how
many times you have had complaints and the number of times
you have been out there to try to satisfy her complaints t
A. Yes, sir.
Q. Now, don't answer this question, Mr. Erickpage 216 } son, until your are advised to do so: Can you tell
us of your own knowledge of the installation of
any French drain and where it might have been installed?
Mr. Fine: ,vc object to it, your Honor. It's not affecting
our particular property, sir.
Mr. Howard: Now, your Honor, the answer to that is that
first we say that we have completed the house above minimum
requirements as so testified by the expert on the stand.
The Court: I think that anything they have done to comply
with the contract is admissible. You may answer the question.
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By l\Ir. Howard:
Q. Of your own knowledge, do you know of a French drain
constructed anywhere ~ear the area of the home of Mr. and
Mrs. Lee?
A. Yes, sir.
Q. Can you tell us the location of the same Y
A. I have plans here of that French drain which would give
the location a lot better. It's located ten feet behind the
property line of a group of houses that is on each side of the
Lee home, and of course, it runs right down behind the Lee
home also.
Q. And can you tell me why that French drain
page 217 } was installed and if it has any connection with
the highway to the rear of it 1
Mr. Fine: Now, your Honor, I would like to bring to your
attention, if I may, that this French drain that we are speaking of, your Honor, is a drain a number of feet off of this
house. That is his testimony; a number of feet back of the
house and covers a whole row of houses.
The Court: It doesn't make any difference, if that would
have accomplished the drainage situation, that's compliance,
but if it doesn't work it doesn't help.
By Mr. Howard:·
Q. Mr. Erickson, I ask you what was the reason for installing that drain andThe Court: Find out what the result of it was after installation, whether it accomplished its purpose.
A. Since the installation of that French drain we have
received in our office no complaints; since the installation of
that French drain.
Q. 'When was it completed, do you have any idea 1
A. I nm afraid-without checking the records-it was
completecl sometime in (pause) I am afraid I can't answer
without looking.
page 218 } Q. Well, do you have your records 1
A. I believe I have.
Q. Does that tell you-look at it.
A. (Witness complied.)
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The Court: You mean this here 7
A. Completed early in the year; yes, sir.
By :Mr. Howard:
Q. How early in the year 7
A. It is probably hard to pin the date down, sir.
Mr. Fine: I can't hear you.
The ·witness: I said, it's pretty hard to pin this date down,
as to the actual completion.
The plans were drawn in January '57. We went to work
immediately, so, I would say that some time in the early part
of March it was completed.
By Mr. Howard:
Q. Was that January 1957 you went to work 1
A. That's right, sir.
By the Court:
Q. That is March '57; and as soon as it was brought in
January you started work7
A. That's right.
By Mr. Howard:
Q. And what were the weather conditions when
page 219 ~ you all went to work there 7
A. It was pretty bad. We were right in tl10
middle of the rainy season at that time.
Q. Was that work that you commenced there under contract to the home owners to install that over and above that
which had been done?
A. We were not under any contract whatsoever with the
home owners.
Q. Can you tell us whether or not there was any contract
with the Division of Highways, with the State of Virginia
concerning the highway to the rear of it 7
A. Yes, sir, there was. Many times after the widening of
the Military Highway we went back to the State Highway
trying to get them to open up the trenches that they had
closed up on us on that large piece of property behind these
houses. We got no cooperation at all from the highway. None
at all. They said as soon as the weather clears they will come
in.
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In the meantime we on our own, called in Frank Tarrall
and Associates againQ. Now, don't tell what they said.
A. All right. But many times with the highway we tried to
get them to come in and help us.
Q. Now, do you know when this highway was constructed;
was it before or after the construction of the home
page 220 ~ of Mr. and Mrs. Lee Y
A. That's pretty hard to say, too. I believe the
highway was constructed after we had built that section. The
highway was widened at that time. They started up on the
other end.
Q. V{ere any other road cuts through that area built by the
corporation T
A. Yes, sir.
Q. And where was that road located, Mr. Erickson Y
A. I would say approximately 175 feet to the rear of the Lee
home running parallel with Old Mill Road.
Q. Now, l\fr. Erickson, did you accompany any of the
Veterans Administration construction analysts and inspectors
when they went over their property at any time Y
A. I believe once.
Q. And who was that gentleman, do you recall?
A. No, I can't recall. It was either Mr. Cole or Mr. Sigmon,
I don't know which.
Q. And I forgot-what is your capacity with the Leslie
Construction Corporation Y
A. I am general contractor for the Leslie Construction
South Corporation.
Q. And can you tell us, Mr. Erickson, whether this borne
was constructed within tlie plans and specifications?
A. Yes, sir, they were--it was, rather.
page 221 ~ Q. vVas it below tbe minimum requirement or
above or where?
A. Well, I would say that we are slightly above the minimum requirement.
Q. Now, how about the construction of the drain fields and
septic tank lines and installation of the septic tank. Was that
more or less within the minimum requirements of the Veterans
Administration 1
A. "\Vell, it so happens that it is more as far as the septic
tank. For that type of house tbe .Veterans Administration
calls for a 750 gallon tank, and we installed a thousand-gallon
tank at this instance.
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Q. Now, was that installation pursuant to approval-can
you tell us whether or not it was pursuant to approval of the
Princess Anne County Health authorities?
A. I don't quite follow that question, Mr. Howard.
Q. "\\Tere the drain fields, septic tank and septic tank lines
itself subject to approval of the Princess Anne Health Department and the like 7
A. If I can just tell how these things are done it might
help a little.
The Court: I think the record already sbows tbat.
A. (Continuing) Before we can set in a drain field we are
governed by, first, the Va or FHA, and tben tbe
page 222 ~ County health authorities. The County health
authorities are always above; that is, their requirements are more tban FHA or VA; but they do see that
we abide by their ruling.
Q. I see, sir. Mr. Erickson, can you tell us whether on any
occasion when you sent someone out to Mr. and Mrs. Lee's
house whether there had been any refusal to sign work orders
and the like?
A. Yes, there were several times.
Q. Did she give you any reason for her refusing to sign
them?
A. Not to me personally; no, sir.
By the Court:
Q. That schedule you introduced indicates by initials that
it was refused?
A. Yes, sir.
Mr. Howard: Answer Mr. Fine, Mr. Erickson.
The Witness: Yes, sir.

•
page 236

•

•

•

•

•

•

•

•
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GEORGE E. LEE,
called as an adverse witness, was examined and
testified as follows:

a plaintiff,
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DIRECT EXA~:lINATION (Adv).
By Mr. Howard:
Q. For the record, Lieutenant, you are Mr. George Edward
Lee, are you not Y
A. That's right.
Q. And one of the plaintiffs in this case 1
page 237 ~ A. Yes, sir.
(A document was lianded to opposing counsel for examination.)
Mr. Fine: We object to that, if your Honor please.
The Court: What is iU
Mr. Howard: It's correspondence dated December 12,
1955, which was on the date of the settlement of this house,
in which Mr. and Mrs. Lee assigned a letter addressed to
the Davo Corporation, the defendant in this case, in which
this letter reads as follows:
'' Re : Premises Lot 14, Block 13, Larrymore Lawns, Section 2, Princess Anne CountyMr. Fine: Excuse me just a moment.
We submit, if your Honor please, that that is not correspondence. That is a prepared letter made by Mr. Halpern in
this case in connection with the closing of the loans requiring
them to sign that loan with all those papers.
The Court: · Does it bear their signatures Y
Mr. Howard: It bears their signature.
The Court: And it bas to do with the transaction Y
Mr. Howard: Yes, sir.
page 238 ~ The Court: You may read it.
Mr. Howard: (Reading)
''Gentlemen:
We are the purchasers of the above captioned premises.
Please be advised that we have personally inspected-"
Mr. Fine: You didn't read the date, did you. Mr. Howard: I just told his Honor this is datedThe Court: He told me it was part of the transaction.
Mr. Fine: (Continiiug) "December 12th 1955?"
Mr.. Howard: That's right, Mr. Fine. I gave you this to
read.
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George E. Lee.
Mr. Fine: I just wanted to get the date. That's important.

I don't want to omit it.

The Court: Go ahead.
Mr. Howard: (Continuing): "We are the purchasers of
the above captioned premises. Please be advised that we
have personally inspected the above captioned
page 239 ~ property and it has been completed to our satisfaction. The dwelling is habitable and suitable
for immediate occupancy for ourselves and our family. It is
our desire to obtain immediate possession of this property.
"We understand that Davo Corporation makes no representations or warranties of any kind as to the condition or
completion of these premises, except the warranty required
by the Veterans Administration.
"We make this statement to induce the said corporation to
close our case and to make a mortgage loan to us on the above
mentioned premises on this date.''
(Thereupon the document was banded to the witness for
examination.)
Q. Mr. Lee, does this bear your signature1
A. That is my signature.
Q. And is that the signature of your wife 1
A. I would say so, yes, sir.
Q. And was this instrument signed on this date, December
12th, 1955!

page 245 ~

A. I believe so, yes, sir.

•

•

•

•

•

Mr. Halpern: Your Honor, this letter is not merely just a
form letter. We require every purchaser to sign it to avoid
getting into or to try to create a situationThe Court: It may be good so far as the man who lends
money as to the strength of it is concerned, but the contractor
himself could not relieve himself of his liability fixed by law.
· Mr. Halpern: Well, the Davo Corporation lent them the
money and then sells it.
The Court: Well, any person who handles this paper can
use it as a protection against any defect l1e may interpose
because the house wasn't built as represented. I would say
this is the form letter as far as the word "form" is concerned
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because it wasn't prepared for this case. It was a letter which
has been offered for all cases to be filed in the names of the
parties and the description of the property, but it seems to me
that the proper construction of this letter was that in order
to induce some lending company to make a loan he certifies
that everything is all right as far as he is conpage 246 } concerned. But whether or not that would inure
to the benefit of the contractor and the manand the seller, that is very questionable. I will hear argument
on it at a later time.
Mr. Halpern: Davo Corporation also lends the money
on the Veterans Administration loan and then sells them to
the bank; and this says : "• • • We make this statement to
induce the said corporation to close our case and to make a
mortgage loan to us on the above mentioned premises on this
date."
Now, at one time the bank required this letter, but when
the Veterans Administration came out requiring this warranty
they told us we didn't have to have it anymore, but we insisted
on it for the protection of our clients and added: "Except the
warranty required by the Veterans Administration" in all
these cases.
The Court: Do you think the contractor can avoid his
implied warranty or any person who sells can avoid the
implied warranty by law?
Mr. Halpern: I think so.

•

•

•

•

•

•

•

•

•

•

page 254}

The Court: The Court's idea of the law is this as to the
facts, if I may comment briefly: That the plaintiff has been
considerably damaged as established by the uncontradicted
testimony that after it rains they are unable to use the toilet
downstairs and the shower downstairs and some of the floors
in some of the rooms around there that the water is always
under the house.
Now, a purchaser buying any property whether it be real
or personal for the purpose known to the seller has the implied
warning that it will be fit for the purposes for which it was
purchased. Now the rule would not apply if these people had
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owned the lot and made a contract and specifications to
build the house and I think the only thing that they would be
required to do is to build it in accordance with the plans and
specifications.
But in this case the purchaser, the plaintiff here, bought
the house and the lot from them, and they bought
page 255 ~ it for the purpose of making it their home. They
bought it for no other purpose. And in spite of
any mortgage space or otherwise, the implied warranty, if
inconsistent to the expressed warranty, t]1en the implied
warranty takes ove1·.
Our particular collection of authority as to the effect of
this letter that Mr. Halpern prepared, is whether one can cut
himself off from the rights that he did not know about it until
the rain fell, or whether be sat in your office in the Bank of
Commerce Building and honestly believed everything was
all 1·ight because he had not been there when it was raining.
I don't know whethe1· he can cut himself off by signing this
but he certainly cut himself off as to the people who lent the
money. But as pointed out by Mr. Halpern, he pointed out in
the original paper whe1·e they were the contractors a~d
whether they had been treated as they believed themselves as
the contractors, that is a matter that is to be studied.
But, :Mr. Fine, you will have to admit that letter of December 12 is a terribly strong letter.
Mr. Fine: But, if your Honor please, the evipage 256 ~ dence is they said they received no consideration
for that expressed warranty.
The Court: The consideration of making the loan.

•
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A Copy-Teste:
H. G. TURNER, Clerk.
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