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Sant.h Sayles 

Q. On the ar1n for the blood pressure? 
A. Yes. 

l\fr. Batmnan: I'd like to pass this to the jury and let then1 
look at it, if they wish. 

·Court: All right, sir. 
Sacks: No objection. 

(At this the stethoscope was displayed to the jury.) 

By Bateman: 
Q. vVhat next did you do f 
A. After checking the vital signs, as I said-

Court: Lower that portfolio, please. 

page 505 By Batetnan: 
Q. 'V ould you put the top town? 

(The witness complied with the request of counsel.) 

A. After chPcking the Yital signs, Doctor Reid ca1ne in and 
talked \Yith the patient and-he told me it was okay to start 
the anesthetic. J started the anesthetic in his presence and 
after the patient beca1ne unconscious-
By 1\:lr. Batmnan: 

'Q. What kind of anesthesia did yon give there? 
A. For induction, \ve gave sodium pentothal. 
Q. Do you have the syringe here with yon? 
A. No, I don't have the syringe. 
Q. 'Vhere was that? In which arm? 
A. That was in the right arm. That's given in the vein. 
Q. All right, and-do yon give it all at one ti1ne? 
.l\. No, we inject it very slowly. 
Q. And approxin1ately how long did it take this particular 

patient to-to lose consciousness? 
A. Fron1 three to five nlinute. Sodium ventothal is a short 

acting barhituate and it's sl1ort acting and the patient 
to sleep inunediately. 

page 506 Q. All right. 'Vas Doctor Reid present? 
A. Yes, he was. 

Q. Then what, if anything, happened? 
A. After the patient lost consciousness, Doctor Heid went 

in to scrub. I opened the patient's mouth. 
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Q. How did you open the patient's mouthY 
A. With a tongue depressor. 
Q. Do you have such an instrument Y 
A. But before I did that-
Q. I think perhaps if you put this on the floor, at least you 

won't block the jury and pick it up-

(The witness complied with the request of counsel and 
placed the portfolio in the floor.) 

A. To my back, on the right, is piped oxygen. This tube 
goes into the oxygen outlet (indicating). I turned the. oxygen 
on two liters and then-
By Mr. Bateman: 

Q. N o,v, is there a scale or anything that you go by to turn 
it on two liters? Ho'v do you know it's turned on two liters Y 

A. Yes, it's calibrated. 
Q. All right. 
A. Then you measure the distance from the nose to the 

ear. 
page 507 ~ Q. vVould you indicate how you did that Y 

A. Yes. I measured the distance from the nose 
to the ear (indicating) and held it and put tape on it like 
this (indicating), and then with a lubricant, this is a lubri
cant, these are disposal lubricant, we put-I put lubricant on 
the end of this catheter. 

Q. Hold it up, please. 

(The witness complied with the request of counsel.) 

A. I put lubricant on the end of this catheter and inserted 
it slowly until it reached the end of this adhesive and when 
I did that, I fastened it (indicating) and put the second piece 
on. I also put the-the piece across the forehead (indicating) 
because the patient is in a prone position and then we took 
this piece of adhesive and fastened to my shoulder. 

By Mr. Bateman: 
Q. To your shoulder Y 
A. To my shoulder to keep the-to keep the tube from

slipping down. 
Q. All right. Then 'vhat did you do 7 
A. I opened the patient's mouth to see if the catheter was 

intact and it was intact. It was lying opposite the uvula. 
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Q. The uvula is the same thing as the palate, 
page 508 ~ is it not? 

A. Yes, it is. 
Q. Is that the tube or a similar tube to the tube that was 

used on Mrs. Bryant Y 
A. No, this is not the tube we used on her. 
Q. Is it a similar tube 7 
A. It is. This is the oxygen catheter that we always use 

(indicating). 
Q. The oxygen catheter Y 

·A. Yes. 
Q. That is the type of catheter that would have been used 

on Mrs. Bryant, is that correct? 
A. Yes. Yes, it is. 
Q. Is it the same color that it would have been Y 
A. Yes. 
Q. The same size 7 
A. Yes. 

Mr. Bateman: May I also show this to the jury? 

(At this time a catheter was handed to the jury.) 

By Mr. Bateman: 
page 509 ~ Q. All right, Then what did you do, Mrs. 

Sayles? 
A. I turned the-the ether on. I turned the ether on 

medium. 
Q. What is that you are holding in your handY 
A. This is the ether hook (indicating). 
Q. "Where does that goY 
A. This is given, ether, by insufflation. This goes in the 

side of the patient's mouth (indicating). 
Q. Is that hook the same or a similar hook that was used on 

Mr. Bryant? 
A. It's a similar hook, it is. 

}.{r. Bateman: Sergeant, would you let the jury see that 
also? 

(The ether hook was handed to the jury.) 

By Mr. Bateman: 
Q. Now, how is the ether transmitted through this ether 

hookY 
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A. It bubbles-it-bubbles forms and vaporizes and goes 
through the tube. 

Q. Is there anything else connected to that ether machine 
or the ether which the ether comes Y 

A. Yes, the suction. 
Q. What is-tell us about it. 
A. This is the suction tip that's used by the assistant (in

dicating). 
page 510 ~ Q. Who was the assistant in this caseY 

A. Doctor Carter. 
Q. The gentleman 'vho testified yesterday, is that right! 
A. Yes. 

::Mr. Bateman: All right. Sergeant, would you hand them 
this one also, if you will, the suction-

(At this time an instrument was handed to the jury.) 

Court: That's hooked to the ether machine Y 
A. Yes. 
Mr. Bateman: "\Vhat was his Honor's question Y 
Court: I asked her if it's hooked to the ether machine. 

By Mr. Bateman: 
Q. vV ould you describe that machine Y 
A. This is called an ether suction machine. I think you 

have a picture of that. 
Q. All right. \Vhat is on that machine 1 I mean, what is the 

n1achineY 
A. ':J.lhat machine is given for the administration of 

ether. 
page 511 ~ Q. Is there a motor on the machine Y 

A. Yes, it is. There's a motor on that. 
Q. Are there two separate pumps on the machine? 
A. No. 
Q. Operated off that motor~ 
A. It's the same pump. 
Q. One is used for what Y 
A. One is used for suction and the other one is used for tl1e 

administration of ether. 
Q. And they're both contained in the same unit1 
A. Yes. 
Q. Operated off the same motor? 
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A. Off the sa1ne nwtor but there's a bottle for the ether and 
a bottle for the contents of the suction. 

~{r. Bateman: I have a picture in a trade magazine. 
Court: I understand. It doesn't suck ether in other words. 

It has nothing to do with the ether. It just operates off the 
same mechanism, is that correct? 

A. Operates off tl1e same n1echanism. 

By :Mr. Bate1nan: 
page 512 ~ Q. "\Yho operates the valve on this 1nachine you 

just referred to? The suction machine and the 
ether machine. 

A. I turn that on. 
Q. Does that stay near you Y 
A. Yes, it's-
Q. Are there any gauges on that machine that you have to 

watch? 
A. Oh, yes. 
Q. On the suction and the:-and the ether machine too? 
A. "\Yell, I don't have to watch the g'ltages on the suction 

machine bt-it I do have to 'vatch the ether. 
Q. All right. Now, you have the n1achines set up. You have 

turned on two 1neters of oxygen which is cmning through that 
tube over your shoulder, going through the nostril of the pa
tient. You have the ether 1nachine on that's vaporizing the 
ether and it's going through the hook which you have just 
shown to the jury. 

A. Yes. 
Q. Now, what other instruments, if any, do you have 

attached to the patient or for 'vhich you are responsible for? 
A. The stethoscope and the bolometer to check on pressure. 

Q. "\Vhat was the last T ... The stethoscope 
page 513 ~ and-

A. And the bolometer. 
Q. Is that to check blood pressure? 
A. Yes. 
Q. 1Vhere was that located with respect to ~{rs. Bryant? 
A. On her left arm. · 

'Vas it on her arm? 
Q. "\Vere yon operating that? 
A. Yes. 
Q. l\1:anipulating that? 
A. Yes. 
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Q. I-Iow do you make your readings on that in case the 
members of the jury might not know? Will you tell them 
briefly how you get the reading of the blood pressure Y 

A.. We leave this on (indicating) and this end of the stetho
scope is put under the side of the sheet and when you want 
to check the blood pressure, you put this on (indicating) and 
keep a constant check on the blood pressure. 

Q. Do you have a gua_qe that you readY 
A.. Yes. 
Q. A.nd is it necessary for you to inflate this

A.. Yes. 
page 514 ~ Q. Arm to get the pressure Y 

A. Yes, you have to inflate it. 
Q. A.ll right. Now, where do you record or do you make a 

recording of those? 
A.. Yes. 
Q. Readings and 'vhere do you make those! 
A. I make my recordings on a little pad on the anesthesia 

machine. 
Q. Do you have such pad with you today? 
A. Yes, I do (indicating). 
Q. Now, at a later time, do you do anything 'vith those 

readingsT 
A. Yes. These records are transferred to the patient's 

chart when the patient goes to the recovery room. 
Q. And who does that when they go to the recovery room! 
A. I do. 
Q. In other words, you do not make the recordings on the 

chart at the time you are administering to the patient, is 
that right? 

A. No, because you have to-keep constant watch over 
the patient and-the chart is so much-you know some leaves 
on the chart you can't keep turning, so it's more convenient 
to use a pad. 

Q. Are you talking about the chart Y You're 
page 515 ~ talking about what's introduced here in evidence 

as an exhibit? 
A. Yes. 
Q. A.ll right. Now-going back to this particular patient, 

you administered the ether? When did she-become anesthe
lized by reason of the ether? Would you give us about how 
much time that it took? 

A. Well, she was unconscious by giving her the sodium 
pentothal, but to keep her down, 've-turn in a minimum 
amount of ether. 
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Q. And-approximately how long from the tin1e you started 
administering the ether, before the first operation began? 

A. Approximately ten minutes. _ 
Q. All right, and who performed the first operation? 
A. The dentist, Doctor C. A. Downing. 
Q. And where 'vere you located at the tin1e he was per

forming the operation' 
A. At the head of the table. 
Q. And what were you doing then? You had all this equip

ment out. "What were you doing then Y 
A. I had ether going; the oxygen going, and I was keeping 

tab-checking the patient's pressure and pulse and watching 
the color and the respiration. 

page 516 ~ Q. During the course of this operation, did 
you talk to anybody? 

A. No. 
Q. Nor1nally, during the course of the operation, you carry 

on a conversation with anybody? 
A. No. Not unless we need something. That's why we have 

the circulating nurse. 
Q. In this particular case, did you have to say anything 

even to the circulating nurse Y 
A. No. 
Q. All right. Was the circulating nurse also in the operat

ing room during this operation? 
A. Yes, she was. 
Q. Now, at the time Doctor Reid-I mean Doctor Do,vning 

performed the extraction of the teeth, give us-could you tell 
us about how long that took? 

A. If I recall, she had multiple extractions; either three or 
four teeth, and it took-maybe three to five minutes because 
there was no impaction. He had no trouble, you know, re
moving the teeth. 

Q. All right, and-,vhat, if anything, did Doctor Downing 
then do after he completed that operation f 

A. He left. 
Q. "\Vho then took over? 

A. Doctor Carter came in to assist Doctor 
page 517 ~ Reid and Doctor Reid assisted Doctor Downing. 

Q. Doctor Do,vning Y 
A. Yes. 
Q. Now, Doctor Downing, I believe, has left or completed 

his operation. Then is it fair to assume that Doctor Reid took 
over then and started his operation? 
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A. To start the tonsillectomy, yes. 
Q. Now, did you change your position from where you were 

when Doctor Reid took over the opE~ration y ······ 
A. No, I didn't change my position but after they finished 

the-the extraction, I had another chance to look in the pa
tient's mouth. 

Q. How did you look in the patient's mouth, physically Y 
Did you stand up or 'vhat did you do? 

A. I didn't have to stand up. Doctor Reid put a 1nouth gag 
in and inasmuch as they were not operating, I was able to put 
my head over and not get in their 'vay, inasmuch as they had 
not started the operation. I mean, the second operation (in
dicating). 

Q. Now, when he started the second operation, did he 
change the mouth gag or did he put anything in the mouth 
different from what Doctor Downing had been using? 

A. Yes, he put in a mouth gag that opens on each side. 
"\Vith an extraction, 've just use a mouth gag that opens on 

either side of the mouth. 
page 518 ~ Q. Now, was his operation confined in the 

mouth of this patient Y 
A. Yes. 
Q. All right, and-when he started the operation, would 

you tell the jury what the vital signs of the patient were at 
that time? 

A. Her color was good. 1-Ier exchange was good and her 
pulse 'vas normal. 

Q. All right. Now, did that condition change fr01n that 
time up until the time that you later 1nade a physical obser
vation about her body Y 
A. No, it did not change until toward the end of the opera
tion. I noticed-a distention of the abdo1nen. I inunediately 
called the attention to Doctor Reid. 

Q. All right. Now, descrihe how this patient was draped. 
vVhat portion of her body, what portion of her skin could you 
actually see~ 

A. I could only see fr01n her neck up. She was draped with 
-I have a sheet. 

Q. Do you have a sheet such as the drape that was over 
her? I think if you'll stand up and hold it up, it will he suffi
cient. 

A. Of course, I don't handle this sheet. This sheet is-is 
sterile and it's handled by the doctors after they 

page 519 ~ scrub 'vith their glovt?s on and this sheet drapes 
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the-the patient (indicating) up to this distance. 
Q. And-going backwards towards her feet, is that right? 
A. Yes. 
Q. In other words, you're indicating she is covered from 

her neck over the rest of her body? 
A. Yes. 
Q. Over her feet so that-no portion of her skin is visible 

to you, is that correct? 
A. That's right. 
Q. Or visible from where you were sitting. N ow,-excuse 

me. Go ahead. You noticed that this patient's stomach 'vas 
extended, you say, is that right; distended, I believe. 

A. Distended, yes. . 
Q. You mean it was swelling? 
A. Yes. 
Q. No,v, from where you were sitting to where the patient's 

abdomen was located, would you tell us 'vhether there were 
any obstructions to block your vision? 

A. No. 
Q. No,v, ho'v about when Doctor Reid was operating? 
A. His vie'v was obstructed because of the-what 've call 

the ~Iayo stand, the instrument tray across 
page 520 ~ the patient's abdomen. 

Q. All right. Ho'v about Doctor Carter Y 
A. The same thing. 
Q. All right. Now, when both of them were working on the 

patient's mouth, could you see, for example, could you see 
where the patient's toes 'vould be in the sheet? 

A. I didn't understand you. 
Q. vVell, I'll put it this way. As between-when they were 

actually operating in the patient's mouth, working in the pa
tient's mouth, and you were looking towards the-the pa
tient's teeth, would they be between you and the patient's 
stomach? 

A. Yes. 
Q. Or abdomen? 
A. Yes. 
Q. Vl ould you describe to the jury 'vhether they were stand

ing erect or in what fashion were they standing? 
A. Doctor Reid was to rny right and Doctor Carter was 

to my left. 
Q. Was he standing straight up or bent over or just

could you describe to us how they were standing when they 
were operating? · 
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A. They were sort of in a bent over position looking in the 
mouth (indicating). 

Q. Speak a little louder, if you will I think
page 521 ~ as you bent over to indicate how they were doing, 

your voice faded. 
A. Yes. 
Q. Would you repeat what you said, please? 
A. They were standing erect but to 'vork in the mouth, they 

were bending over, looking in the patient's mouth. 
Q. ·All right. Had you noticed anything about this patient, 

any change in vital signs up until you noticed the distention 
of the abdomen Y 

A. No, I did not. · 
Q. And how-could you tell us relative to time, how quickly 

you called this to the attention or how slowly you called it to 
the attention of Doctor-

A. Immediately.· Immediately. 
Q. Then what, if anything, was done1 
A. Oh, Doctor Reid ordered-I mean he started ordering

immediately ordering a rectal tube, Levin tube and we took 
the patient directly to the recovery room. 

Q. And where did you go, if any 'vhere? 
A. With the patient. 
Q. Mrs. Sayles, from the time that you started giving this 

patient ether, when did you first leave that patient after thatf 
"\Vhen you started giving her ether. 

page 522 ~ A. I left the patient, in fact I left the recovery 
room after the nurses and the orderly took the 

patient to the morgue. 
Q. What time of day is that? 
A. Approximately six p.m. in the afternoon. 
Q. During that period of time did you go to eat? 
A. No, I did not. 
Q. Did you go even to the bathroom during that period of 

time¥ 
A. No, I didn't go any place. 
Q. Did you stay with the patient continuously? 
A. Yes, I did. 

Mr. Bateman: Now-may I see the record, please Y I believe 
this is identified as Plaintiff's Exhibit Number One, your 
Honor. 
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By Mr. Baten1an: 
Q. I ask you to please refer to the anesthesia chart con-

tained in 1\1rs. Bryant's record. Do you have that before you 7 
A. Yes. 
Q. Is that chart cmnplete? 
A. No, it isn't. 
Q. \Vho was responsible to complete that chart in the par

ticular case 7 
page 523 ~ A. I was. 

Q. And in what manner, assuming Mrs. Bryant 
-nothing uneventful l1ad occurred to 1\1rs. Bryant, would 
you tell us how the-it 'vould have been completed 7 What 
thne? 

A. \Ve complete this record in the recovery room but when 
we took her to the recovery room, 've were so very busy, we 
didn't get-I mean, I didn't get to put this on, so I made are
mark to the nurse that I 'vould do n1y writing the next day. 
When I went in Doctor Grannum's office and asked if I could 
make n1y recording, he said it was impossible to do it because 
the Police Department had ordered him to lock the records 
up. 

Q. All right. No,v, did you have 'vith you, at that time, 
the recordings that you had 1nade in the operating room, dur
ing the course of this operation Y 

A. Yes, I did. 
Q. Now·, during the-is this a customary practice at Whit

taker Hospital? 
A. Yes, it is. 
Q. To 1nake the-the notations on the actual hospital chart 

out-on first your pad such as you displayed to the jury, and 
then later making thent in the recovery room, is that right Y 

A. Yes, yes. 
Q. Now, did you-would you also refer to 

page 524 ~ the recovery room chart Y 

(The witness cmnplied with the request of counsel.) 

By Mr. Bateman: 
Q. \Vho prepares that, ~irs. Sayles? 
A. The recovery room nurse. 
Q. Did she prepare it in this particular case? 
A. Yes. 
Q. Who signs that, Mrs. Sayles? 
A. I do. 
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Q. Did you sign it in this particular case? 
A. Yes, I did. 
Q. All right, is all of the writing on there, 'vriting of some

one else or part of it your writing, or 'vould you tell us whose 
writing is on there? 

A. Mrs. King's 'vriting is on here, one of the recovery 
room nurses, the other anesthetist, ~Irs. Rooks, and the sig
nature is 1nine. 

Q. Then the other infor1nation filled out on that chart 
was filled out by the person that you have just na112-ed, is that 
correct? 

A. Yes. 
Q. Now :Nirs. Sayles, how long have you been employed at 

Whittaker Hospital Y 
page 525 ~ A. ....t\.s a registered nurse since November 1st, 

1938. 
Q. Now, as a nurse anesthetist, how long have you been 

'vorking there? 
A. Since 1954. 
Q. During that period of time, since you have been operat

ing-rather operating as a nurse anesthetist, since 1954, 
has the procedures insofar as the insufflation, I believe this 
is-

A. Yes. 
Q. Type of anesthesia, the procedures that you have des

cribed to the jury here this morning, been the same? 
A. Yes, they have. 
Q. Did you follow those procedures \vith respect to ~Irs. 

Brvant? 
A. Yes, I did. 
Q. Now, there has been so1ne evidence here \vith respect to 

this tube, the location of the tube and so forth. Did you per
sonally view this tube in ~Irs. Bryant's n1outh? 

A. Yes, I did. 
Q. Now, during the course of this operation, did you per

sonally check this tube to see whether or not it 
page 526 ~ did move. 

A. I checked the adhesive tape but I could not 
look in the 1nouth because the doctors were working in her 
mouth. 

Q. All right. Now, can you state-did this tube move? 
A. No, it did not. 
Q. Did the tube nwve during the course of the operation? 
A. I can say this. The tube could have rnoved from side to 
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side by the doctors using the instruments but the tube did not 
go down. 

Q. And what do you base that on f 
A. My adhesive was still intact here, here and here (in

dicating). 
Q. N o,v, when you took-did you take the tube out of the 

patient's lllOUth 0
/ 

A. Yes~ 
Q. 'Vhen-before you went to the recovery room 7 
A. Oh, yes. 
Q. Now, ''lotlld you tell us where the tube-did you deter

mine 'vhere the tube was located then? 
A. The tube was still intact. 
Q. And where was it located then f 

A. Opposite the palate or uvula. 
page 527 ~ Q. Is that the same place it had been that 

morning or earlier when you vie,ved it, in the pa
tient's mouth 'vith the depressor! 

A. Yes, it was. 
Q. Now, one of the doctors who has testified here has indi

cated that an opeation might have changed conditions. Are 
you licenced or are you certified, or are you permitted to make 
operations on any patient? 

A. No. 
Q. During the course of this patient's stay in the recovery 

room, 'vere there any doctors present f 
A. Yes, Doctor Scott, Doctor Reid. The head of the De

partment came up. In fact, most of the staff members came. 
Q. Now, did they remain there the entire time that you did 

or-did they go and come f 
A. 'Veil, Doctor Reid remained until quite late in the after

noon. He had an emergency call at Aberdeen and-he stayed 
for a fe,v minutes and came back. 

Q. How long was he gone from the-operating room, if you 
know? 

A. Approxirnately-maybe half an hour, but Doctor Scott 
was available. 

Q. "\Vas Doctor Scott in the operating room at 
page 528 ~ that time? 

A. In the recovery room. 
Q. In the recovery room, yes. J\1rs. Sayles, how did you 

happen, or how did you attend College or attend the Training 
Center that afforded you training as an anesthetist? 
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Mr. Sacks: Objection, your Honor. 
Court : Sustained. 
Mr. Bateman: What's your ruling' 
Court : ... Sustained. 
Mr. Bateman: What was the basis of the objection, if I 

might inquire, if your Honor please Y 
Mr. Sacks : I mean, your Honor-
Court: Mr. Bateman, we have already gone over the issue. 

There's no issue here as to the competency of this Defendant 
as anesthetist. That's no longer in issue. 

Mr. Bateman: Excuse me. 

By Mr. Bateman: 
Q. Mrs. Sayles, in the event that I may have overlooked 

something, are there any other facets of this particular 
operation with respect to Mrs. Bryant, that 

page 529 ~ you think this Court and jury should know 
about? If so, please tell them. 

A. I'd like to-your Honor, if it's all right. 

Mr. Sacks: Your Honor, I object to this blanket invitation. 
I don't think-

Court: I don't know 'vhat she is going to cover. 
Mr. Bateman: I don't either. 
Court: I don't think we can proceed this way. 

By Mr. Bateman: 
Q. First of all, is there anything about this operation I 

have not asked vou about f 
A. No, I can't think of anything. 
Q. Or the procedures of the operation, or anything this 

jury should know? 
A. I think everything has been covered . 

• • • • 

CROSS EXAMINATION 

By Mr. Sacks: 
page 530 ~ Q. Mrs. Sayles, you and Mr. Bateman, of 

course, Mr. Bateman asking you the questions 
and you giving the answers, have used about 45 minutes, I'd 
say. I didn't time it exactly to tell everything you did on that 
day as far as the patient, Janice Bryant was concerned. Now 
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Mrs. Sayles, something went wrong with the anesthetic pro
cedure, didn't itt 

A. I'm sorry, I'm not prepared to answer that question. 
Q. You mean-what do you mean, you're not prepared to 

answer that question? You mean you don't know? 
A. Something went wrong but-I'm not prepared to say 

what went wrong. 
Q. I kno,v, but 'von't you agree with me, in front of these 

gentlemen of the jury, that something went wrong 'vith the 
anesthetic procedure Y 

A. No. 
Q. You don't agree with that? 
A. No, I don't agree with that. 
Q. Didn't the gasses that you· were-manipulating, didn't 

they get into the patient's stomach rather than into her lungs, 
and rupture her stomach? 

A. I don't know that. 
Q. You don't deny that? 

A. I said I don't kno'v that. 
page 531 ~ Q. I understand that and not knowing, you 

don't deny it Y 
A. No, I don't deny it. 

• • • • 

page 538 ~ 

• • • • • 

Q. No,v, I direct your attention back to that portion of his 
testimony when he 'vas asked to-to list 'vhat the necessary 
standards are that govern nurse anesthetists when they're 
using this kind of procedure. Do you remember him talking 
about that? 

A. Yes. 
page 539 ~ Q. Now, he listed three. I'm going to ask you 

if you agree with that. He said number one, that 
there must be correct placement of the catheter. Do you re
member that? 

A. Yes. 
Q. And then he went under it and he said the 'vay you do 

that, you measure the distance and then you fix it in place. 
Do you remember him saying that, don't you? 

A. Yes. 
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Q. Will you agree with me that he 'vas absolutely correct 
that that is a standard that must be adhered to-adhered to 
for safety to your patient 'vhen a nurse anesthetist or New
port Ne,vs or any other shnilar community is using this kind 
of procedure' 

A. Yes. 
Q. You agree with that, don't you? 
A. Yes. 
Q. Let's see if you agree with the second one. He said that 

you must have some system whereby you can detect the gasses 
going into the patient. Do you remember him saying that? 

A. Yes. 
Q. And you agree 'vith that, don't you? 
A. Yes. 

page 540 ~ 

ant? 

Q. Now, 'vhat 'vas your system t 
A. Our system¥ 
Q. Your system on that day, with Janice Bry-

A. Yes, our system on that day, 've 'vere giving ether by 
illsufflation and giving hvo liters of oxygen nasally. 

Q. I understand, but what systen1 did you set up that you 
could detect that the gasses were going into the girl's body 
properly? 

A. I detected by the location of the catheter and by the 
ether hook. 

Q. All right. Let's take-you re1nember Doctor Eastwood 
said that one system that's not uncommon, in other words, is 
used frequently, is to put the stethoscope on the chest and you 
can hear ho'v they're going. 'Vhere is that stethoscope you 
showed this morning? 

A. Here (indicating). 
Q. Let's look at it no,v. Is this yours 1 
A. The hospital's, yes. 
Q. Do you lmow ho'v to use it? 
A. Yes. 
Q. Do you use it frequently? 
A. Yes. 
Q. Do you agree with Doctor Eastwood that you can take 

a stethoscope and put it on the chest of a 
page 541 ~ patient who is being anesthetized in the manner 

you were anesthetizing this lady and you can 
hear 'vhether the gasses are going in the right place. You 
agree with him? 

A. Yes. 



vVillie Whitfield v. "'Whittaker Memorial Hospital 171 

Sarah Say_les· 

Q. You didn't do that one time, did you Y 
A. No. 
Q. Yon couldn't see the catheter? You told us you couldn't 

see the catheter at all except in behveen procedures you would 
make an attempt to see it. 

A. I also told vou-that when 've checked the catheter 
when the patient went bad, that the catheter 'vas still intact. 

Q. Let me ask about this. Didn't you tell us that-I think 
you're seated, aren't you, 'vhen the girl was being anesthe
tized? 

A. Yes. 
Q. And her head she was laying do,vn with her head toward 

you (indicating)? 
A. In the prone position. 
Q. Prone position and you're looking at the back of her 

head? 
A. Yes. 
Q. N o,v, did I hear you say, do I understand correctly that 

you couldn't see the catheter inside of her mouth now when 
the doctors 'vere working? 

page 542 ~. A. That's right. 
Q. 'Vhen the dentist finished his procedure, you 

looked over and you were asked, did you stand up, and you 
said no. You didn't stand up, did you Y 

A. No. 
Q. From your seated position you looked over the girl's 

faceY 
A. That's right. 
Q. And you're going to tell us you could see into the back of 

her mouth? 
A. Yes. 
Q. 'Vould you sho'v me from your seated position ho'v von 

do that-look over the face, into the hack of the mouth? ~ 
A. First of all, the table is not this high. 
Q. I understand. 
A. So I look over in the patient's mouth and-open the 

month widely and look in (indicating). 
Q. Just like you're doing? 
A. Not like I'1n doing becansH this is too high. This table 

is too high. 
Q. But sitting down the 'vhole ti1ne, weren't you? 

A. Yes. 
page 543 ~ Q. And you couldn't any more see in the back 

of that girl's mouth than-



172 Supreme Court of Appeals of Virginia 

·sa'rah Sayles 

A. Oh, yes I could. 
Q. You could. All right. 

Court: Now, is that-the first time you checked the mouth 
visually? 

A. No, I checked the mouth after the patient lost conscious
ness. After I started the sodium pentothal. 

Court: Were the gasses then, the oxygen and the ether, 
then. being administered when you checked the mouth the first 
timeY 

A. Yes. 
Court: They were Y 
A. Yes. 
Court: All right. Was the-the catheter or the tube then 

attached to your shoulder? 
A. Yes, it 'vas·. 
Court: And it was still attached at the end of the opera

tion. 

By Mr. Sacks : 
Q. \Vhen you moved like that, does that move that catheter' 
A. Well, it has some leeway. I Inean, it's not tight. vVe have 

plenty of-you know, tube here. 
page 544 ~ Q. But what would stop thatY You're hooked 

to one end of that catheter and you're moving 
around like that. You think you see it and you move back. 

A. I know, Mr. Sacks. 
Q. Now Mrs. Sayles, if you kno,v, I would like for you to 

tell us how did those anesthetic gasses got into the lady's 
stomach? 

A. Mr. Sacks, that's what I would like to know too . 

• • 

page 547 ~ 

• • 

Court: No,v, if you have any n1otions to make, no'v is a 
good time to make them. 

Mr. Sacks: As Plaintiff, I would 1nove first, I suppose. I 
n10ve, on behalf of the Plaintiff, that the evidence as to lia
bility on the part of the Defendant be struck and that the 
matter be submitted to the jury on the issue of damages alone 
and without going-
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Court: Overruled. No use going into all that. 
page 548 ~ Mr. Sacks: I just want-the Court doesn't want 

to hear the reasons' 
Court: I'm not in the least bit interested in the reasons, Mr. 

Sacks. I'll let you put then1 in the record, if you want to. 
Mr. Sacks: I feel like I ought to say in one sentence that

the evidence on behalf of tl1e Plaintiff is that the Defendant 
was negligent and the Defendant is unable to account for 
what happened and therefore, it's not a denial. It's a matter 
of-she's unable to deny it. She doesn't know what happened 
and she doesn't offer any explanation and nobody offers an 
explanation. 

All the Defendant's witnesses are to the effect that they 
don't know what happened and therefore, I would submit to 
the Court, respectfully, there isn't any issue on liability and I 
would except to the Court's ruling. 

Court: Then~'s plenty of issue on it . 

• • • • 

page 5(}2 ~ :Mr. Sacks : All right. The Plaintiff objects and 
excepts to the action of the Court in refusing In

struction "C-One" on the ground that it was proper state
ment of the law and the refusal of the Court to submit to the 
jury the issue of whether or not the Defendant, Sayles, 
possesserl the requisite skill, is reversible error on the Court's 
part. 

• • 

page 565 ~ 

The plaintiff objects and excepts to the action of the Court 
in refusing Instruction "D" for the same reasons 

page 566 ~ as advanced in support of error assigned to the 
last instruction that 'vas refused. 

pagP 574 ~ l\Ir. Sacks: The Plaintiff objects and excepts 
to the action of the Court in granting Instruction 

Nurnher four at the request of the defendant and over the ob
jection of the plaintiff on the ground that it was an improper 
snhj<'ct of instruction in tl1is case. The standard of reasonable 
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care or ordinary care was not a part of any issue in the case 
and as such, it 'vas 1nisleading, confusing and-and not sup
ported by the evidence. 

• 

It's not necessary and under the circumstances it is not 
proper. 

Court: I'm not going to grant that. 
l\1:r. Bateman: Note an exception. 
Court: I think 've have set out in other instructions 'vhat 

degree of care she must-exercise. 
page 575 ~ Mr. Bateman: Neither is she an insurer, if 

your Honor please. 
Court: They don't contend she is. That's taken care of in 

other instructions. Refused. 

Plaintiff's Inst1·uction No. 6 (Granted): 

Mr. Sacks: I object to six. 
Court: Yes sir. All right, sir. Now, let's see. All right, 

sir, "If the jury are uncertain as to whether any such negli
gence has been disproved by a preponderence of the evidence" 
then I start striking. "Or if you believe there 'vere persons 
other than the Defendant, Sayles" strike that out. All right, 
sir. No,v, l\1:r. Sacks, if I take out in the second paragraph 
the 'vords, "Or if you believe that there were persons other 
than the Defendant, Sayles, involved"-now it reads like this. 
"If the jury are uncertain as to whether any such negligence 
has thus been proved by a preponderence of the evidence and 
it is just as probable that the Defendant, Sayles, was not 
guilty of any such negligence as it is that she was, then you 
shall return your verdict for the Defendant." 

1\{r. Sacks: I have no objection. 
Court: All right, sir. Do you want to except to it, Mr. Bate

man~ 
l\{r. Bateman: Yes sir, to be consistent. I 

page 57G ~ have another one coming up. I think we're going 
to hit it. 

Court: Instruction nun1ber six, granted as amended. 

Plaintiff's lnst1·uction No. 7 (Ref~tsed). 

lVIr. Sacks: Objection. 
Court: I don't believe we can just tell them there's some dis

pute. 
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Mr. Bateman: If your Honor please, you wouldn't let me 
put the evidence in, in respect to this. If it 'vas undisputed-

Court: For me to-to tell this jury of laymen that-in this 
language that undisputed she possessed the skill and so forth, 
that is not-I don't think it would be proper. I think we'd 
have to go further and tell them the question is whether or 
not she exercised such skill in a reasonable manner in due re
gard to the circumstances then and there existing relative to 
the net degree of care required to be exercised in light of the 
circumstances in this and similar instructions. 

Mr. Bateman: The next instruction covers that but I 
wanted this one instruction to be sure 've cleared this air 
with respect to any of her training. If your Honor recalls, 
you will not let me go into any of her training background or 

anything in respect to-
page 577 ~ Court: It had all been gone through before. 

Mr. Bateman : And her qualifications and so 
forth I went into today and each time you assured me there 
was no question but that she 'vas a competent nurse anesthe-
tist. . 

Court: I'm going to let you tell the jury there's no question 
about that. No one is arguing she was not competent or pos
sessed the skill. I'll let you do that but for me to tell them in 
one sentence I think, lVIr. Bateman, as I say the accent would 
be on the wrong "sylliva." 

Mr. Bateman: I'll note the exception for the reasons stated. 
Court: I'm going to refuse the instruction. 

Plaintiff's I nstr~tction No. 8 (Granted). 

1\ir. Sacks: I object to that portion of it, your 1-Ionor, that 
-about the bad result. The first sentence I have no objection 
to and while there's no doubt there's some la'v in the Common
wealth that a bad result doesn't necessarily 1nean negligence 
and I agree 'vith that principle, that's not this case. "\Ve're 
not clailning the bad result is the test. There is specific neg
ligence involved and that's why I withdre'v the res ipsa loq~ti
t'ttr. It's a question. The issue is specific negligence or not. 
I'm not going to argue the bad result is the sole evidence of 

negligence and ~or the Court to pick out one cir
page 578 ~ cu1nstance, I've got a few for the plaintiff; if you 

believe such and such, I don't think the Court 
ought to put that accent on the wrong portion of it. You see, 
I kno'v your IIonor is familiar-what's la'v and what's a 
legal principle is not al"rays the proper subject for an instruc
tion. It's the Court telling the jury; the jury doesn't know. 
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You emphasize about that bad result doesn't mean anything, 
that's what he is telling them, it is not a proper subject in my 
judgment £or an instruction in this case. They don't need it 
to inform them and it's calculated to mislead them. I'm not 
going to argue the bad result is the reason we're asking for 
it. I object to that. 

Court: I feel this jury is entitled to be told or should be 
told rather, the mere fact that this 'voman died as a result of 
this operation is not in and of itself sufficient to sustain a 
verdict. They have got to prove negligence. That's what this 
instruction tells them and-it's like the old instruction in the 
automobile accident case. The mere fact there has been an 
accident resulting in injury is not sufficient basis for a re
covery. All right, I'll grant it. 

Mr. Sacks: And note our exception. The Plaintiff objects 
and excepts to the action of the Court in granting Instruction 
Number Eight at the request of the Defendant and over the 
objection of the Plaintiff on the ground that it was a positive 

misstatement of the law under the facts of 
page 579 ~ this case. So much of the instruction as related 

to the duty of the Defendant was not objectionM 
able but that portion of the instruction that related to the 
fact that a bad result did not in and of itself amount to neg
ligence was improper under the facts of this case and should 
l1ave been deleted or the instruction not granted. 

page 582 ~ 

• 

Mr. Sacks: The Plaintiff objects and excepts to the action 
of the Court in granting Instruction Number 11 at the re
quest of the defendant and over the objection of the plaintiff 
on the grounds that the same was an unnecessary, unwar
ranted and prejudicial repetition of this statement by the 

Court. At the time the Court sustained motions 
page 583 ~ of respective defendants to strike and dismissed 

those defendants from the case, the jnry was in
structed as to the subject matter of Instruction Number 11. 
It should not have been done again because it-it was preju
dicial to the plaintiff and it was an unnecessary repetition 
with thP stamp of the Court's approval. 
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