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VIRGINIA: IN THB CIRCUIT COURT POR THB CITY OP LYNCHBURG 

SMILEY BLOCK COMPANY, INC., 
a Virqinia Corporation, 

Plaintiff, 

v. 

/ TARMAC MID-ATLANTIC CO., INC., 
a Delaware corporation, 

* 
* • • • 
* 
* • 
* • 

SERVE: Edvard R. Parker • 
5511 Staples Mill Road * 
Richmond, Virqinia 23228 • 

Defendant. 
• 
* • 

MOTION FOR JUDGMENT 

COMES NOW the plaintiff, Smiley Block Company, Inc. 

(hereinafter "Smiley Block"), a Virginia corporation, and moves for 

judgment against the defendant, Tarmac Mid-Atlantic, Inc. 

(hereinafter "Tarmac"), a Delaware corporation, on the grounds and 

in the amounts set forth below: 

1. Smiley Block is a Virginia corporation engaged in the 

manufacture and distribution of various forms of block and brick 

with its principal place of business located at 50 Madison Road, 

Madison Heights, Virginia, which is located in the City of 

Lynchburg, Virginia. 

2. Tarmac is a Delaware corporation engaged in the sale and 

distribution of block and other concrete materials throughout 

Virginia with its principal place of business at 3011 Dock Street, 

Richmond, Virginia, which is located in the City of Richmond, 

Virginia. 
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3. Pursuant to an oral contract between Tarmac and Smiley 

Block, Tarmac agreed to purchase cupola slag from Smiley Block by 

the truck load, buying the cupola slag in volume (not weight) at a 

price of $7.00 per cubic yard. Smiley Block likewise agreed to 

make the cupola slag available to Tarmac's carrier, J. s. Bryant 

Trucking of Concord, Virginia, and to invoice Tarmac for each 

truckload picked up from Smiley Block and delivered to Tarmac. 

4. According to the records of Smiley-Block, Tarmac's last 

payment was received on May 10, 1993, and the last shipment of 

cupola slag from Smiley Block to Tarmac was picked up by J. s. 

Bryant Trucking on May 24, 1993. 

5. Smiley Block has invoiced Tarmac for each shipment of 

Smiley Block slag that J . S. Bryant has picked up and then delivered 

to Tarmac. There is a present past due balance on the open account 

of $33,082.00, all as more particularly set forth on the attached 

Account and Affidavit, which is incorporated herein. 

6. Al though Tarmac has admitted that it is indebted to 

Smiley Block in the amount of $33,082.00, Tarmac has not paid any 

of this amount to Smiley Block nor has Tarmac returned any of the 

slag material to Smiley-Block. 

WHEREFORE, plaintiff Smiley Block Company, Inc., demands 

judgment against defendant Tarmac Mid-Atlantic, Inc., in the sum of 

$33,082.00 plus interest from May 10, 1993, and requests that this 

Court award Smiley Block Company, Inc., its costs and attorney's 

fees incurred in this action and that it have such other and 

further relief deemed appropriate by this Court. 
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VIRGINIA: 
IN THE CIRCUIT COURT FOR THE CITY OF LYNCHBURG 

SMILEY BLOCK COMPANY, INC. ) 
) 
) 
) 
) 
) 

) 
) 

Plaintiff, 
v. Case No. 680CL93017 617-00 

TARMAC MID-ATLANTIC CO., INC., 

Defendant 

GROUNDS OF DEFENSE AND COUNTERCLAIM 

The defendant, Tarmac Mid-Atlantic, Inc. ("Tarmac"), by counsel, as and for its 

Grounds of Defense, states as follows: 

1. Admitted. 

2. It is admitted that Tarmac is a Delaware corporation; it is denied that Tarmac's 

principal place of business is in Richmond, Virginia, and it is averred that Tarmac's principal 

place of business is located in Norfolk, Virginia. 

3. Admitted. 

4. Admitted. 

5. It is admitted that Smiley has invoiced Tarmac for slag delivered to Tarmac. It 

is denied that there is a balance due on the account or for any reason. 

6. It is denied that Tarmac is indebted to Smiley in any amount or for any reason. 

WHEREFORE, Tarmac respectfully requests that the plaintiffs motion for judgment be 

dismissed, that judgment be entered in favor of Tarmac, that Tarmac be awarded its costs, and 

that the Court enter such other and further relief as in the circumstances is proper. 
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COUNTERCLAIM 

7. Paragraphs 1 through 6 hereof are incorporated herein by reference as though set 

forth in full. 

8. Pursuant to the oral agreement between Tarmac and Smiley, Smiley was to 

provide to Tarmac cupola slag ("slag") for Tarmac's use in the course of its business for the 

purpose of producing concrete masonry block ("block"). 

9. In negotiating the oral agreement, Tarmac advised Smiley of the use for which 

the slag was intended. 

10. In the course of its business, Smiley also uses slag for the purpose of producing 

block. 

11 . Slag is a lightweight aggregate with industry-recognized classifications, chemical 

composition and physical properties. 

12. The term "cupola slag" therefore has a particular and specialized meaning in the 

industry, referring to a particular material , which has particular identifiable physical and 

chemical characteristics. 

13. Prior to entering into an agreement, Smiley provided to Tarmac with the intention 

that Tarmac would rely upon it, a test report which reflected that the slag tested was in 

conformity with industry standards for slag intended for use in concrete masonry units . 

However, the slag actually provided and sold to Tarmac by Smiley did not meet such standards, 

and differed materially from the slag which was the subject of the materials report provided by 

Smiley . 

14. The slag sold to Tarmac by Smiley was in fact used by Tarmac in the production 

of concrete block. 
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15. The block so produced has been sold to customers of Tannac throughout central 

and eastern Virginia. 

16. After the block produced by Tannac was sold to Tannac 's customers, the block 

was used in a variety of buildings by those customers. 

17. Subsequent to painting the block, pockets of incompletely oxidized magnesium 

compounds have caused "popouts" in the block, characterized by pieces of the surface of the 

block cracking and falling out of the side of the block. 

18. Tannac has been required by its customers to make repairs to the block by filling 

the popout areas and repainting walls constructed with the block, and has incurred considerable 

inconvenience and expense in doing so, has been damaged in its business and has been damaged 

in its reputation for the production of high-quality concrete block. 

COUNT I - BREACH OF CONTRACT 

19. Paragraphs 1 through 18 hereof are incorporated herein by reference as though 

set forth in full. 

20. Smiley breached its contract with Tarmac in that the material sold by Smiley to 

Tarmac did not conform to industry standards for slag intended for use in concrete masonry 

units . 

21. Tarmac used the material sold to it as cupola slag in the production of its concrete 

block, to its great damage and expense. 

COUNT II - NEGLIGENCE 

22. Paragraphs 1 through 18 hereof are incorporated herein by reference as though 

set forth in full. 
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23. Smiley negligently provided material to Tarmac as cupola slag. 

24. Tarmac used the material sold to it as cupola slag in the production of its concrete 

block, to its great damage and expense. 

COUNT III - BREACH OF WARRANTY 

25 . Paragraphs 1 through 18 hereof are incorporated herein by ref erl!nce as though 

set forth in full . 

26. Smiley warranted to Tarmac, expressly and/or impliedly, that the material sold 

to Tarmac was cupola slag and was fit for the purposes for which it was bought by Tarmac, 

which purposes were known to Smiley. 

27 . Tarmac used the material sold to it as and warranted to be cupola slag in the 

production of its concrete block, to its great damage and expense. 

COUNT IV - FRAUD AND MISREPRESENTATION 

28. Paragraphs 1 through 18 hereof are incorporated herein by reference as though 

set forth in full. 

29. Smiley represented to Tarmac that the material sold to Tarmac was cupola slag, 

knowing the purposes for which it was being purchased by Tarmac. 

30. Smiley intentionally misrepresented the nature of the material being sold to 

Tarmac, with the intent of misleading Tarmac in the transaction. Tarmac relied on the 

representations of Smiley, and as a result has been damaged thereby . 

.31. Alternatively, Smiley mistakenly misrepresented the nature of the material being 

sold to Tarmac, with the intent that Tarmac would rely on Smiley's representations in the 

7 



transaction. Tarmac relied on the representations of Smiley, and as a result has been damaged 

thereby. 

WHEREFORE, Tarmac demands judgment against Smiley in the sum of Two Hundred 

Fifty Thousand ($250,000.00) Dollars in compensatory damages, plus the sum of One Million 

($1 ,000,000.00) Dollars in punitive damages, and that it be awarded its costs in the matter. 

William L Thurston, Esquire 
WRIGHT, ROBINSON, McCAMMON, 

OSTHIMER & TATUM 
411 East Franklin Street 
Richmond, Virginia 23219 
(804) 783-1100 

TARMAC MID-ATLANTIC, INC. 

CERTIFICATE 

I hereby certify that a true and correct copy of the foregoing Answer and Counterclaim 
was mailed, postage prepaid, this t;'l- day of November, 1993, to John R. Alford, Esquire, 
CASKIE & FROST, 2306 Atherholt Road, P.O. Box 6360, Lynchburg, Virginia 24505. 

I , ' 
, / 



VIRGINIA: IN THB CIRCUIT COURT FOR THE CITY OF LYNCHBURG 

SMILEY BLOCK COMPANY, INC., * 
a Virqinia corporation * 

Plaintiff, 

v. 

* 
* 
* 
* 
* TARMAC MID-ATLANTIC CO., INC. * 

a Delaware Corporation, * 

Defendant. 
* 
* 
* 
* 

Case No. 680CL93017617 

ANSWER TO DEFENDANT'S COUNTERCLAIM 

Plaintiff, Smiley Block Company, Inc. ("Smiley Block"}, by 

counsel, for its answer to the Counterclaim filed against Smiley 

Block by Tarmac Mid-Atlantic Co., Inc. ("Tarmac"}, in the Circuit 

Court for the City of Lynchburg, Case No. 680CL93017617, states 

as follows: 

1. Smiley Block admits the allegations in Paragraph 8 of 

the Counterclaim that Smiley Block was to provide cupola slag to 

Tarmac pursuant to an oral agreement between Smiley Block and 

Tarmac. Smiley Block denies the remaining allegations in 

Paragraph 8 and specifically denies that it knew how Tarmac 

intended to use the slag material. 

2. Smiley Block denies the allegations in Paragraph 9 of 

the Counterclaim. 

3. Smiley Block admits only the allegation in Paragraph 10 

of the Counterclaim that it has used various types of slag as 

filler for some of its products. 

4. Smiley Block is without sufficient information to admit 

1 
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or deny the general allegations in Paragraph 11 of the 

Counterclaim and, accordingly, denies them. 

5. Smiley Block is without information as to the 

allegations in Paragraph 12 of the Counterclaim and, accordingly 

denies them. 

6. Smiley Block admits the allegation in Paragraph 13 of 

the Counterclaim that a test was conducted on material samples 

provided by Smiley Block. Smiley Block avers that it supplied 

only the material samples and that Tarmac conducted all tests on 

the materials to determine if the slag materials were suitable 

for its purposes. Smiley Block denies the remaining allegations 

in Paragraph 13 . 

7. Smiley Block is without information as to the 

allegations in Paragraphs 14, 15, 16, 17, and 18 of the 

Counterclaim, and accordingly denies them. 

COUNT I - BREACH OF CONTRACT 

8. Smiley Block incorporates its responses to Paragraphs 

8-18 of the Counterclaim, inclusive . 

9. Smiley Block denies the allegations in Paragraph 20 of 

the Counterclaim. 

10. Smiley Block is without information as to the 

allegations in Paragraph 21 of the Counterclaim and accordingly 

denies them. 

COUNT II - NEGLIGENCE 

11. Smiley Block incorporates its responses to Paragraphs 

8-18 of the Counterclaim, inclusive. 

2 

10 



12. Smiley Block denies the allegations in Paragraph 23 of 

the Counterclaim. 

13 . Smiley Block is without information as to the 

allegations in Paragraph 24 of the Counterclaim and accordingly 

denies them. 

COUNT III - BREACH OF WARRANTY 

14 . Smiley Block incorporates its responses to Paragraphs 

7-18 of the Counterclaim, inclusive. 

15. Smiley Block denies the allegations in Paragraph 26 of 

the Counterclaim. Smiley Block specifically denies that it made 

any warranty, either expressed of implied, to Tarmac or that it 

knew the specific purposes for which Tarmac bought the slag 

material. 

16 . Smiley Block is without information as to the 

allegations in Paragraph 27 of the Counterclaim and accordingly 

denies them. 

COUNT IV - FRAUD AND MISREPRESENTATION 

17 . Smiley Block incorporates its responses to Paragraphs 

8-18 of the Counterclaim, inclusive . 

18. smiley Block admits only that it made available slag 

material to be picked up by Tarmac's carrier J.S. Byrant Trucking 

of Concord, Virginia . Smiley Block denies the remaining 

allegations in Paragraph 29 of the Counterclaim. Smiley Block 

specifically denies that it made any representation to Tarmac or 

that it knew the specific purposes for which Tarmac bought the 

slag material. 

3 
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19. Smiley Block denies the allegations in Paragraphs 30 

and 31 of the Counterclaim. 

WHEREFORE, Smiley Block respectfully requests this Court: 

(1) to dismiss Tarmac's Counterclaim; (2) to enter judgment in 

favor of Smiley Block; (3) to award Smiley Block its costs, 

including reasonable attorney's fees; and (4) to enter such 

further relief as the Court shall deem proper. 

John R. Alford, Esquire 
John R. Alford, Jr., Esquire 
CASKIE & FROST, P.C. 
2306 Atherholt Road 
P. o. Box 6360 
Lynchburg, VA 24505 
(804) 846-2731 

SMILEY BLOCK COMPANY, INC. 

By: JI::~· 

CERTIFICATE 

I hereby certify that a true copy of the foregoing 
Plaintif f's Answer to counterclaim were mailed to William L. 
Thurston, WRIGHT , ROBINSON, McMCAMMON, OSTHIMER & T~UM , 411 East 
Frankl in Street, Richmond, Virginia 23219, this /4 day of 
December, 1993 . 

John R. Alford, Jr. 

. . - ,- - . .... : 

I. 4 1~1 H=/0.:3 - < _ ·u:c:riA 
['.,'.:. ·~ -.. J2.l-b-~\.\ ~ : .. -. :. '.:: .· •'\ 

12 
22-



VIRGINIA: 
IN THE CIRCUIT COURT FOR THE CITY OF LYNCHBURG 

SMILEY BLOCK COMPANY, INC. 

Plaintiff, 
V. 

TARMAC MID-ATLANTIC CO., INC., 

Defendant 

NOTICE 

) 
) 
) 
) 
) 
) 
) 
) 

PLEASE TAKE NOTICE of a change in the firm name and address for the undersigned, 

counsel for the defendant in the above-styled matter. Effective Monday, January 17, 1994, the 

undersigned counsel has joined the firm of BEALE, BALFOUR, DAVIDSON, ETHERINGTON 

& PARKER, whose offices are located at 701 East Franklin Street, Suite 1200, Richmond, 

Virginia 23219. 

William L. Thurston, Esquire 
Va. Bar No. 24775 

BEALE, BALFOUR, DAVIDSON, 
ETHERINGTON & PARK.ER 

701 East Franklin Street, Suite 1200 
Richmond, Virginia 23219 
(804)788-1500 
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CERTIFICATE 

I hereby certify that a true and correct copy of the foregoing Notice was mailed, postage 

prepaid, this 19th day of January, 1994, to John R. Alford, Esquire, CASKIE & FROST, 2306 

Atherholt Road, P.O. Box 6360, Lynchburg, Virginia 24505 . 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

James Ritter - Direct 

THE COURT : Is the defe nda nt read y t o 

proceed? 

MR. THURSTON: Yes , Your Honor , we are . 

THE COURT : Coll your first witness? 

JAMES RI TTER , the witness, and ofter having been 

first duly sworn, was examined and testified on his oath 

as follows : 

. DIRECT EXAMINATION 

BY MR . THURSTON: 

Q Mr . Ritter , will you tell the jury your 

na me , Please? 

A Jomes E. Ritter. 

Q And you ore employed, ore you not? 

A Yes, sir. 

Q By who ore you employed? 

A Tarmac Mid-Atlantic. 

Q And what is your position with Tarmac? 

A I'm Operations Manager of Richmond Bloc k, 

Tarmac Richmond Block. 
17 
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3 

Jam es Ritter - Direct 

1 Q And where is that plant l ocated? 

2 A 1700 Darbe ytow n Road , Ri chmon d . 

3 Q How l ong have you been manager of t hat 

4 pl ant? 

A 5 Since May of '93 . 

Q 

A 7 I was Operations Manager of Tarmac 's 

8 Richmond Plant . 

9 

10 

11 

Q 

A 

Q 

Some Pl ant? 

No, another l ocation . 

Okay; tell the jury what your 

12 responsibilities are now , the position yo u have now? 

13 A I'm responsib l e for production of our bloc k 

14 and - th e distribution of these blocks , shipping. 

15 Q And I thi nk you said that's since Mo y of 

16 , 93? 

17 A Yes , sir . 

18 Q Tell t he jury a little bit more abo ut your 

19 experience ; how long have you been involved wit h the 

20 production of concrete block? 

21 A I have been involved in this industry in 

22 one form or another for 25 years . 

23 Q Who did yo u work for bef ore you went to 

24 work for Tarmac ? 

25 A I worked for Allied Corporation in Suffol k; 
18 
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1 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

James Ritter - Direct 

I worked for Williams Brothers in Atlanta ; I worked for 

Solite Corporation at various locatio ns . 

Q What did YOU do at Allied? 

A I was Production Manager. 

Q And was that for concrete block? 

A Yes , sir. 

Q Okay , how about for Williams Brothers? 

A I was Production Manager of the Block Plant 

in Atlan ta . 

Q And for Solite? 

A For Solite, I worked as a service 

representative, working in various plants assisting 

other people with the manufacturing of block , as a sales 

representative and as a general manager of the block 

com pany. 

Q Now, in the course of your wor k, did you at 

som e point have occasion to talk with Henry Smiley about 

light weight aggregates? 

A Yes, sir . 

Q Maybe I ought to stop there. Would you 

tell the jury what we mean when we talk about 

lightweight aggregates ? 

A A lightweight aggregate is a product used 

in the manufacturing of block or any concrete products . 

You use this in place of maybe grave l or stone in it , 
19 
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James Ritter - Direct 
6 

3 1 and it makes t he concrete lighter , easier to handle . 

2 Q And tell the jury what some of the examples 

3 of a lightweight aggregate wou ld be? 

4 A It could be slag or pumice, solite is one 

5 of the better kno wn products ; that is a Virginia 

6 product, stalite, livlite, these are all manufactured 

7 products from the East Coast . 

8 Q I think you said you did have contact at 

9 some point with Mr . Henry Smiley about lightweight 

10 aggregate; do you recall when that occurred? 

11 A The Fa 11 of ' 91 . 

12 Q And what was the nature of that contact, 

13 how did the contact start? 

14 A It was a sales call by Mr. Henry Smiley in 

15 my office in Richmond . 

16 Q Okay ; which plant were you at then? 

17 A I was at the old Tarmac Plant on Ellen 

18 Road . 

19 Q On Ellen Road. And did Mr. Smiley when he 

20 made that call on YOU bring anything with him? 

21 A Yes , he did . 

22 Q What did he bring? 

23 A He brought an A.S .T.M. certification , a 

24 bloc k and some material . 

25 Q Let me ask YO U to look at Defendan t's 
20 
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]3 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

James Ritter - Direct 7 

Exh ibi t No. 1 , which I think is in front of you; do you 

have that? 

A Yes, sir. 

Q Can you identify that? 

A Yes , sir. 

Q What is it? 

A This is a document that Mr . Smiley left in 

my office . 

Q All right, and you said he also brought you 

a sample ; tell the jury what that looked li ke , what kind 

of sample? 

A Well, it was a bag , 25 or 30 pounds of the 

aggregate . 

Q What does the aggregate look like? 

A Run from the size of a pencil eraser down 

t o dust , the slog , and most of it is very sharp and 

granular. 

Q So it ' s sort of like a small grovel or 

something? 

A Yes. 

Q And you said he also brought you a piece of 

bloc k? 

A Yes, sir . 

Q Let me show you this . We want to introdu ce 

this, You r Honor . But let me just show you what, for 

21 

BRENDA E. THARPE, REGISTERED PROFESSIONAL REPORTER (804 ! Si...~- ; . .;. . 



James Ritter - Direct 

1 the record, is about a 6x6x2 inch piece of concrete ; can 

2 you identify that? 

3 

4 

5 

6 office . 

7 

A 

Q 

A 

Q 

Yes. 

What is it? 

It's a block that Mr. Smi le y left in my 

And have yo u had that block continually 

8 since he brought it to you? 

9 

10 

A 

Q 

Yes, I have. 

Okay, now tell the jury what kind of 

11 conversation you had with Mr. Smile y when he br ought you 

12 these things? 

13 A Mr . Smiley told me that he represented the 

14 Smiley Block, that they did sell slag used in the 

15 manufacture of concrete block, and he gave me names of 

16 other people that were using it. 

17 

18 

19 

20 

21 

22 

23 

24 

bought 

25 about? 

Q 

A 

Q 

A 

Q 

slag 

A 

Q 

And did YOU buy any slag from him then? 

Not at that time. 

Did YOU buy slag from him later? 

Yes. 

Okay, tell me what company it was that 

from him when you first got it? 

Tarmac Mid -Atlantic. 

And approximately when are we talking 

22 
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Jam es Ritter - Direct 

1 A It was May of ' 92 . 

2 Q Had there been any contact between Mr . 

3 Smiley and you between the Fall of · 91 and Ma y of · 92? 

4 

5 

6 

A 

Q 

A 

Yes. 

What kind of contact? 

Mr. Smil ey called me on several occ asi ons 

7 asking me if I were interested in the material and 

8 indicating that he had other people t hat were 

9 interested. 

10 Q Now, Tarmac currently runs the block Plant 

11 on Darbeytown Road? 

12 A Yes, sir. 

13 Q When did Tarmac take that over? 

14 A It was May of 1992. 

15 Q The exh ib it whi ch is the test report , whi ch 

16 is Defense Exhibit 1 there, had that been in your fil e 

17 during t hat period of time ? 

18 

19 

A 

Q 

Yes, it has been. 

Okay; did there come a time when you as ked 

20 for an up-da ted repo rt? 

21 

22 

23 

24 

A 

Q 

A 

Q 

Yes, sir. 

When, approximately did that happen? 

I'm trying to think, it was late · 92 . 

Let me sho w you what we ha ve labeled for 

25 identification as Defense Exhibit 3, can you identify 
23 
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1 that? 

2 

3 

4 

A 

Q 

A 

Jam es Ritter - Direct 

Yes . 

What is it ? 

This looks l i ke the second certification 

5 th a t I ask ed for. 

6 Q Okay, that's the one you Just tal ked about 

7 in the Foll of · 92? 

8 

9 

10 file? 

11 

- ? 

A 

Q 

A 

Q 

Yes , sir . 

Ok ay; and did you maintain this in your 

Yes, sir . 

Why do YOU do that? 

A We hove to certify to our customers our 

14 block meet certain spe cifications . Port of that 

15 cert i fication soys that the materials used will meet 

10 

16 A.S.T.M. cer tification s. Every year we ask ou r ma terial 

17 supp liers for up -doted certificates. Most of your 

18 com me rcial Jobs ask for a certificati on. 

19 

20 

21 

Q. 

A 

Q 

22 ore run by? 

23 

24 

A 

Q 

What i s A. S.T . M. ? 

American St andards of Te st ing of Materials. 

Okay, and they publish som eth ing t hat tests 

Yes, sir. 

Okay; and so what shows on Exh ibit 3 as 

25 app licable standard A. S. T. M. C-331 , is that one of th eir 
24 

BR E THARPE , REGIS TE RED PROF ES SIONAL REPO RTER (804 ) 5t2 - s~~ ~ 



James Ritter - on voir dire :_ I 

1 standards? 

2 

3 

4 

A Yes , sir , that is a standard for 

lightweight aggregate. 

Q Is this certification the kind that you 

5 keep in your file and then give to a customer who needs 

6 a certification? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

A Yes , sir . 

MR . THURSTON: Your Honor , we move 

introducti on of Defen se 3 . 

MR . ALFORD : Could I ask him one or two 

qu estions on it? 

THE COUR T: You can voir dire him. 

MR. ALFORD : Yes, sir . 

17 BY MR. ALFORD : 

18 Q Who is the client of that? 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

Tarma c . 

And Tarmac what ? 

It says Tarmac Cellostone. 

And it doesn 't indicate that Smi ley got it 

or did anythi ng with it , doe s it ? 

A No , it does not. 

ZS 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Jam es Ritter - on voir dire 

MR . ALFORD : No further questions on it. 

THE COURT: Any objection. 

MR . ALFORD : No objection . 

THE COURT : All right, it 's admitted . 

MR. THURSTON: Your Honor, I ask the copy 

be passed to the Jury . 

MR . ALFORD : Judge, I respectfully submit 

that rather than have them confused with all of 

those copies, that they ough t to see the 

document is there and - -

THE COURT : He's got a COPY for everybody; 

it Just saves time fo r everybody to have one 

rather than passing --

MR. ALFORD : All right J okay J but at the 

conclusion, I would respectfully ask, of his 

examination, that he pi ck those up, rather than 

have all of those cluttered 

TH E COURT : After the Jury has had an 

ample opportunity to look at what the exhibit 

is, then we'll take them bac k. 

26 
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Jam es Ritter - Direct, continued 

-r 1 BY MR. THURSTON contd : 
J 

2 Q Mr . Ritter, how was the slag that you were 

3 buying from Mr. Smiley, how was that to get from Mr. 

4 Smiley's yard to your yard? 

5 A By contract hauler. 

6 Q By contract hauler? 

7 A Yes, sir, by trucker. 

8 Q And in this case , how did the slog get from 

9 Smiley 's yard to your ya rd ? 

10 A Most of it was delivered by J. S. Bryant 

11 Trucking Company. 

12 Q And how did you happen to decide on J . S. 

13 Bryant as the trucking com pany ? 

14 A I was familiar with J.S. Bryant and knew 

15 t hey were located in the area and I talked with Mike and 

16 he indicated that they did do some hauling out of his 

17 facility. 

18 Q Ho w did J.S. Bryant know when to bring 

19 loads of slag and how much to bring and that kind of 

20 thing? 

21 A We talked with t hem several times a wee k, o 

22 lot of times daily, coordinating deliveries. 

23 Q And you would talk with J.S. Bryant 

24 directly ? 

25 A Bryant, and I talked with Mike making sure 
27 
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James Ritter - Direct, continued 14 

1 we could get truc ks loaded when we needed them. 

2 Q Okay ; well, now, we ' ve got the slag that ' s 

3 come to you r yard , tell the Jury a little bit about how 

4 conc r ete blocks are made? 

5 A We use several different materials , and 

6 these materials come in; they ore dumped in either 

7 ground storage bins or into a hopper, which runs t hem up 

8 into bins over a machine. They are then dumped into a 

9 weight hopper , they are weighed , they go into a mi xer , 

10 they ' re mi xed , then they go into the block machine and 

11 the block machine makes these bloc k . It will form and 

12 ma ke 3 eight inch bloc k about every 8 and a half or 9 

13 seconds . 

14 Q Once it comes out of that forming machine , 

15 whe r e do the block go? 

16 A Then they go into a curing room and they 

17 are cur ed at about 105 degrees for approximately 20 

18 hours ; and then we bring them out, cube them, put them 

19 on our yard , and then the y set there for 28 days and 

20 they are ready for deliver y . 

21 

22 

Q 

A 

Why do they sit there for 28 days? 

This is the original, I guess the original 

23 hydra t ion period of concrete. It takes that long to 

24 reach its de s ign strengths . 

25 Q And what does the plant do when you get an 
28 
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James Ritter - Direct, continued 15 

1 order for block? 

2 A We print a load sheet , it goes up on t he 

3 yard and it's loaded on trucks ; when the truc k co mes 

4 back down, it's chec ked and a delivery ticket is made. 

5 Q Now, when you had your discussions with Mr. 

6 Smiley, did you have any discussion about whether t he 

7 slag that you buy would be the same as the sample that 

8 he brought in? 

9 

10 

11 

A 

Q 

A 

Not in those terms, no. 

What kind of terms? 

We were given an A.S.T.M. certification 

12 that the material met . 

13 Q Now, you have described how you use an 

14 A. S.T. M. certification with your customers . Is an 

15 A. S. T. M. certification something that is important to 

16 YOU ? 

17 A Yes , they are. 

18 Q Why is that? 

19 A You can't do certain jobs if you don ' t 

20 certify your block. 

21 Q And do your customers rely on the A. S.T.M . 

22 certification? 

23 

24 

25 

A 

Q 

A 

Yes , sir . 

Do you rely on the A.S .T. M. certification? 

Yes , sir. We rely on it from ou r suppliers 
29 
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James Ritter - Direct, continued 16 

1 for their material, and then in t urn we certify our 

2 block . 

3 Q Now, I think you said that you started 

4 receiving the shi pments of slag fro m Smiley i n, what was 

5 it, Moy or June of '92? 

Yes, sir . 6 

7 

A 

Q And did you use the slag in the productio n 

8 of block then? 

9 

10 

A 

Q 

Yes, sir. 

Did you use any other lightw eight 

11 aggregates at the some time? 

12 

13 

14 

15 

A 

Q 

A 

Q 

Yes, sir. 

What else were you using? 

We used pumice. 

What's pumice? 

16 A Pumice is a natural light weight material; 

17 it · s volcan ic ro ck; it's lava from a volcano. Tarma c is 

18 the distributor for pumice in the United States; we 

19 bring it in by ships and distribute it. 

20 

21 

22 

23 

24 

25 

1993 , 

Smiley 

Q 

wer e 

and 

A 

Q 

A 

Du ring the Spring and the 

YOU using the slag that YOU 

also usi ng pumice? 

Yes, sir . 

And then you use cement in 

Yes , sir . 
30 
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Jam es Ritter - Direct, continued 17 

14 1 Q Where do you get your cem ent? 
.J 

2 A Roanoke Cement Com pa ny. 

3 Q What other of these ingredients , you 

4 mentioned that there were a va riet y of ingr ed i ents , what 

5 other ingredients do you put into the concrete mi x? 

6 A We use natural sand, we use gr anite 

7 screenin gs, we us e water, and we us e som e add mi xes , 

8 which are chemicals t hat are plastisizers that allow the 

9 bloc k to strip out of the forms real easy . 

10 Q Was any of the block that you mo de usi ng 

11 the s lag , was t hat sold to any of your custome rs? 

12 A Yes, sir. 

13 Q And during the sp ring of 1993, did you get 

14 any com plaint s from custome rs about the performance of 

15 the block? 

16 A Yes, sir. 

17 Q Tell the jury wh at ki nd of complaints you 

18 got? 

19 A Well , we st arted getting complaints from 

20 several jobs that they were having some spalling--

21 

22 MR . ALFORD : Judge , he can say what he 

23 saw, but what people told him, I respect f ully 

24 submit, is hearsay . 

25 
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James Ritter - Direct, continued 18 

1 BY MR . THURSTON contd: 

2 

3 

Q 

A 

Ye ah, tha t · s ri ght , just say what you saw? 

I was as ked to vi sit some jobs . I went to 

4 th ese jobs and I saw spal ling , some of the block had 

5 bee n painted , som e of t hem had not and they had 

6 po p-out s, small chunks that popped out of the face of 

7 the block . 

8 Q So you actually went to s ee what the 

9 complain t was about? 

10 

11 

A 

Q 

Yes , sir. 

I ' m going to show you a couple of 

12 photograph s, the first one has been labeled Defense 

13 Exh ibit 14 . Cao you identify that, please? 

14 A That is a picture of a pop-out ; it loo ks 

15 li ke two pretty good sized and one real small on one 

16 blo ck. 

17 Q Now, doe s that picture accurately show what 

18 you saw when yo u went out there? 

19 

20 

21 f ram? 

22 

23 

A 

Q 

A 

Q 

Yes , si r. 

Could you recall what project that was 

No, sir . 

I show you what hos been labeled Defense 

24 Exhibit 15 , I as k if you can identify that? 

25 A That's a pop-out ; that's a larger one. 
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Jam es Ritter - Direct, continued 1 g 

1 Q And does that picture acc urately portray 

2 what yo u sow when you went out to loo k at th ese 

3 problems? 

4 

5 

A 

Q 

Yes, sir. 

I sho w you Defense Exhibit 16 , some 

6 question, whether you con identify that? 

7 A It 's a picture of a wall with some pop - outs 

8 present. 

9 Q And does that accura te ly depict what you 

10 saw when you went to look? 

11 

12 

13 

A 

Q 

A 

14 of them. 

15 Q 

Yes , sir . 

Exhibit 17? 

Again , this is a picture of pop - outs , more 

Again, does that accurate l y show what you 

16 saw wh en you went? 

17 

18 

19 

20 

A 

Q 

A 

Q 

21 projects? 

22 A 

23 Q 

24 A 

Yes, sir . 

Three more, 18? 

Yes, sir, this is wh at I saw. 

Again , a pict ure of a wall on on e of these 

Yes, sir. 

Defense 19? 

Yes, th i s is a picture of a small one on an 

25 un painted wall . They don 't show up as we ll on a 
33 

BRENDA E. THARPE, REGIST ERED PRO FE SS ION AL REPOR TER (80 4)54: -: -



James Ritter - Direct, continued 20 

1 unpainted wall . 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

14-18 , 

Q Okay; t hese are unpainted bloc k? 

A This one is . 

Q 19 and 20 ? 

A Yes , thi s is a unpainte d wall . 

Q Now , the firs t ones that I show ed YO U, 

are those all painted walls? 

A Yes , sir . 

MR. TH URSTON : Your Ho nor, we move th e 

admission of Defense 14-20 . 

THE COURT : Any objection? 

MR . ALF ORD : No, I don't hav e an y 

objection , if Your Honor pleases . 

MR ' TH URSTON : May I POSS those to t he 

ju ry, Your Honor. 

18 BY MR . THURSTON contd : 

19 Q Mr . Ritter, after you responded to these 

20 com plaints by going out and looking at the si t uat i on , 

21 did you have any contact with Sm iley Bl ock? 

22 A Yes , sir . 

23 Q What was the nature of your first contact , 

24 how did you make contact? 

25 

BF 

A I called Sm iley Bloc k and t al ked to Mr . 
34 
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15 
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17 

18 

19 

20 

21 

22 

23 

24 

25 

James Ritter - Direct, continued 21 

Mi ke Smi ley . 

Q And can you tel l th e jury what kin d of 

conversation you had with him? 

A I told him we were having this problem and 

I as ked if he had any information that could help us. I 

followed it up with a letter . 

Q I sho w yo u what we have labeled as Defense 

Exhibit 4 and I will ask you if you can identify tha t? 

A Yes, this is a letter that I wrote Mr . 

Smiley. 

Q And di d you send that letter to him on or 

about Jun e 11 of 1993? 

A Yes , sir . 

MR. THURSTON : Your Honor , I would move 

the admission of Defense 4. 

MR. ALFORD : No objection. 

THE COURT: It's admitted . 

MR. THURSTON: And I have a COPY of the 

jury , if I may . 

BY MR . THURST ON contd : 

Q Now, in response to your contact with Mr . 

Smiley, did he say that Smiley Bloc k would or would not 

do anyth ing about this? 
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James Ritter - Direct, continued 2 2 

1 A He indicated he had never had any 

2 experience and never seen anything like this. 

3 

4 

5 

Q 

A 

Q 

And did it go any further after that? 

No. 

Now , di d you also do some further 

6 investigation to see what the cause of this pop-out 

7 situation was? 

8 A Yes, we did. 

9 Q What did YOU do? 

10 A We submitted samp les of our materials to 

11 two different testing labs to have analyses r un on them. 

12 

13 

Q 

A 

Who were the testing labs? 

I think it was R. J. Lee and Froehli ng and 

14 Robertson . 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q And did you get reports back from them? 

A Yes , sir. 

MR. ALFORD: Judge, I respectfully submit 

that anything th a t they got back would be 

hearsay , unless you have got the people here, and 

I know you got Mr . August Thieme here, but you 

don't have anybody else here. I also --

THE COURT : Any re sponse? 

MR. THURSTON: Your Honor, I agree, I'm 

only going to have Mr . Ritter identify the report 
36 
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Jam es Ritter - Direct, continued 2 3 

f 1 that he got bock . I won't hove him go int o the 

2 details . Mr . Thieme will be here to tal k about 

3 the details. 

4 THE COURT : It ' s not to be submitted as an 

5 exhibit at this point? 

6 MR. THURSTON: Not at this point, no. 

7 THE COURT: The witness is not going to 

8 refer to anything in the report? 

9 MR. THURSTON: No. 

10 THE COURT: Okay. 

11 MR . THURS T 0 N : I just want to est ab 1 i s.h 

12 that this is the report they received. 

13 

14 BY MR. THURSTON contd: 

15 Q Mr . Ritter , showing you Defense Exhibit 5 

16 for identi fication , con you identify that? 

17 A Yes, this is a copy of the report that we 

18 got from F & R, Froehling and Robertson. 

19 Q All right, now, I noticed you looking 

20 through the pages. Did you receive all of those pages ? 

21 A Yes, sir. 

22 Q Did you hove involvement with, any dealing 

23 with Tarmac cus tomers after that point , or was that Mr . 

24 Davidson, who did that? 

25 A I was involved in visiting the projects and 
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Jam es Ritter - Direct, continued 2 4 

1 talking to your customers. 

2 Q Okay , and are you aware of repair effo r ts 

3 that have mode on the projects that you hav e seen? 

4 

5 

A 

Q 

Yes, sir . 

Tell the jury generally what kind of r epair 

6 efforts were required? 

7 A We went into these different jobs and these 

8 pop-outs were cleane d out, filled with a grout and 

9 repainted . Some of the walls , the whole wall had to be 

10 repainted . 

11 Q Are you aware of any situations in which 

12 you hod to go back the second time? 

13 

14 

A 

Q 

Yes, sir. 

Are you aware of any situations that remain 

15 unrepaired even right now? 

16 

17 

18 

A 

Q 

A 

Yes, sir . 

What kind of situations are those? 

We have two schools that I am aware of that 

19 were being used and we couldn't go in while classes were 

20 being held . School is over-- they finished in Richmond 

21 last week, so we will be in in the next couple of weeks 

22 finishing up these repairs . 

23 

24 

25 

MR' THURSTON : Thank YOU. I have no 

further questions of Mr. Ritter . 
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James Ritter - Cross 2~ 

1 CROSS EXA MINATIO N 

2 

3 BY MR I ALFORD: 

Q Mr . Ritter , who is Richa rd Wright? 4 

5 A Richard Wright is Producti on Mana ge r at our 

6 Darbytown Road Plant . 

7 Q And you are well aware of the fact that 

8 Richard Wright bought slag from Smiley Bloc k as early as 

9 1991, April? 

10 

11 

A 

Q 

I . m now. 

And you were wel l aware of that at the time 

12 you and Mr. Wright ordered more slag i n May of '92, in 

13 April of '92, weren't yo u? He told you that? 

14 A He might have ; I am not sure whether he did 

15 or not. 

16 Q The point I am getting , Mr . Ritte r, is that 

17 you did not rely on any report from Sm iley or anything 

18 else, yo u relied on Richard Wright to buy the slag from 

19 Smi ley Block , didn ' t yo u? 

20 

21 

A 

Q 

No, s ir . 

Well , he was your employee and your plant 

22 manager , isn't that correct? 

23 A That is correct . 

24 Q And he had previously bought some 2, 000 

25 cubic yards of the slag and used it without any proble ms 
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James Ritter - Cross 26 

+ 1 at the Darbytown Road Plant , had he not ? 

2 A Not from Tarmac . 

3 Q Had he not done that prior to Tarmac taking 

4 the company over? 

5 A Yes , he had. 

6 Q And you continued him on as the general 

7 manager , didn · t you? 

8 A As a plant manager . 

9 Q Yes , sir . And he is the one responsible 

10 for making up the mi x and making the blocks, isn ' t he? 

11 A No , sir . 

12 Q Who is responsible for that? 

13 A I am . 

14 Q And you watch every mix and he doesn't do 

15 anything as far as watchi ng them? 

16 A I go over the mi xes with him; we decide on 

17 what we should be running . 

18 Q I understand that, but you don't stand 

19 there and watch and see how it's mixed, he does that? 

20 That ' s his job, isn't it? 

21 A Yes, sir . 

22 Q And you did not have any report from Mr . 

23 Smiley prior to July 19 , 1991, did you? 

24 A No. 

25 Q You couldn't have, could you? 
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Jam es Ritter - Cross 2 7 

A Yes , I did , I'm not sure of the dates, bu t 

in 1991---

Q Ye s , sir. 

A Mr. Smiley visited me and broug ht me a 

re port . 

Q Prior to July 19 , 1991? 

A Uh huh . 

Q He brought you a report ? 

A He brought me a report . I am not saying 

prior ; it was late in · 91 that Mr . Smil ey broug ht me-­

late that year, I think it was the Fall of ' 91, Mr .. 

Smiley brought me a report. 

Q Well, did Mr . Smiley bring yo u what has 

been marked and introduced as Defendant 's Exhibit No. 1? 

A Yes, he did . 

Q And he brought that prior to when? 

A Prior to 1992 . 

Q Okay, and you knew at that time that he had 

so ld some 2, 000 cubic yards of s lag to Richard Wright , 

who is now your plant manager? 

A No, I did not . 

Q Well , let me ask you this: Did you rely on 

the r eport to buy t he slag or did you rely on Richard 

Wright to buy the slag? 

A I relied on this report that the material 
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James Ritter - Cross 2 8 

- 1 ) met specifications ; we ran mi xes and they looked good. 

2 Q Now , would you loo k at that report , t he 

3 same copy, which is now Plaintiff's Exhibit No . 1, and 

4 tell me who the client is in that report? 

5 A It soys Southern Brick and Block. 

6 Q It's not Smiley Block Company , is it? 

7 A No, sir . 

8 Q And would you look at Exh ibit No . 3 and 

9 tell me who the client is on Exh ibit No . 3 for the 

10 defendant? 

11 A It says Tarmac Cellostone. 

12 Q All right, did you rely on that before? 

13 A Yes, sir . · 

14 Q And who had it done? 

15 A We submitted it. 

16 Q Okay, and who submitted the sample? 

17 A I did , or Richard Wright, I'm not real 

18 sure 

19 Q And Smiley had nothing to do with 

20 submitting those samples? 

21 A He was well aware of it; I discussed it -

22 with Mike Smiley before it was taken; I did it at his 

23 direction. 

24 Q Who furnished the sample? 

25 A It come from our plant. 
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James Ritter - Cross 2 9 

Q Sure . And who furnished the sample for the 

1991 report? 

A I hove no idea . 

Q Yo u don't know that Smiley did , do you? 

A No , sir. 

Q And you knew that Richard Wright hod hod no 

experience or any problems when used the slog in 1991 , 

that is April, Moy , June of · 91 when some one million 

blocks were mode , and he hod no problems of any kind 

usi ng th e slog, yo u knew that? 

A I was not familiar with our production 

then. I hod nothing to do with the production --

Q You mean you all bought a plant that you 

did not hove any familiarity with the production in? 

A I didn't know anything about what they hod 

been running . 

Q Well, you kept him on as the manager, 

didn ' t you? 

A Yes . 

Q And he s·till i s the manager today? 

A He sure is. 

Q And he is not here today to testify , is he? 

A No. 

Q Well , do you know what he relied on when he 

bought the slog? 
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I would think he relied on the test report . 

Have you ever seen a test report that was 

3 given to him? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

1 4 

15 

16 

17 

18 

A 

Q 

No, I have not . 

Do you know whether Mr . Smiley visited him 

the same day he visited you? 

A I do not . 

Q Never asked him that questio n? 

A No , I did not . 

Q And you have known about this lawsuit now 

for almost a year and you have never asked Wright about 

whether Smiley ever delivered a report to him? 

A I don't think I have . 

Q You were in our off ice the day we too k his 

deposition, weren't you? 

A Yes, sir , I was. 

Q And you heard him say that he got the slag 

and he used it in the block and he had no problems, 

19 didn't you? 

20 A I did. 

21 Q And that they mode about a million blocks 

22 using the slag and had no problem? 

23 

24 

25 

BRE 

A 

Q 

o --= the block? 

Yes, sir . 

Now, pop-outs, do they affect the strength 
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Jam es Ritter - Cross 3 :;_ 

Usually they are just 

Cos metic , right? 

Cosmetic . 

And they can happen from a seed being in 

5 the block , couldn't t hey? 

6 A Yes, sir. 

7 Q Could happen from any kind organic material 

8 in the block, couldn't it? 

9 A I don't know about that ; they could happen 

10 from anything that expands. 

11 

12 

13 expand . 

14 

Q 

A 

Q 

Yes . 

And I guess certain organic materials would 

And if you put pumice in it and the pumice 

15 was contaminated , it could pop-out, couldn't it? 

16 A Anything contaminated would pop out, if it 

17 we r e expansive material. 

18 Q Now, have you ever known of any other 

19 client, and I om sure you have done research on this, 

20 that Smiley has sold aggregate to that suffered from 

21 pop-out? Do you have any history of that? 

22 

23 

A 

Q 

No, sir . 

Including the company that you took over , 

24 Concrete Structures, you don 't have any knowledge that 

25 they ever had any problem with pop-outs, do you? 
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Jam es Ritter - Cross 

No , I don't. 

And Mr . Thurston gave you a bunch of 

3 Pictures there , and they would represent about how many 

4 pop-outs, a hundred? 

5 

6 

A 

Q 

No, not there , in those pictures , 20 or 30. 

How many blocks did Tarmac, Concrete 

7 Structures, or did Darbytown, whatever you want to call 

8 the plant where you use the slag , how many blocks did 

9 you all make there using some slag, s i x million , eight 

10 million , nine million, ten million? 

11 A Let me count up here; I'm going to guess a 

12 million and a half , maybe 2 million . 

13 Q All right, in your answers to 

14 Interrogat ories you listed several projects ; if I name 

15 the projects for you , can you tell me the number of 

16 blocks that were used in each or sold them each? 

17 A No, I could not. 

18 Q When we took your deposition, I thought we 

19 did that? 

20 A I think maybe somebody in sales did that , I 

21 be lieve . 

22 Q Somebody in sales, I believe that was 

23 right . Would you be surprised it was between 6 and 8 

24 mil lion? 

25 A In those projects. 
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Jam es Ritter - Cross 3 3 

Q And you ve got pop-outs , about a hundred? 

A I don ' t know . 

Q You want to count them? 

A No, sir . 

Q I want to know what Henry Smiley told you 

that you relied on? 

A Mr. Smiley come to see me, he had a 

certification, he had a bog of material, he indicated 

that he had used this material at his own plants, he had 

other block plants were using it. 

Q And what warranties or anything did he make 

to you? 

A He indicated he was making a good block ; he 

left me a sample of a block . 

Q What warranties did he make to you? 

A They were it. 

Q That's it? 

A Yes, sir. 

Q Never told YOU that he would guarantee 

would make good block , that it would not have any 

problem s , anything else, he just told you his 

experience , is that right? 

A Yes , sir. 

it 

Q And you had been in the business yourself 

for 25 years? 
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1 A Yes, sir. 

2 Q And you have be en experienced with a 

3 company that has how many Plants? How man y plants does 

4 Tarmac have? 

5 I rea lly do n't know that . 

6 Numerous, right? 

7 We have two in Vir ginia , two block plants 

8 

9 Two block plants in Virginia? 

10 Yes , sir . 

13 In the pumice business? 

16 supply all of the cement that's used in block in the 

17 whole Stat e of Virgin ia , don't they , out of their own 

18 ( ina udible), Tarmac does? 

19 A No, there are other cement suppliers i n the 

20 State, several others . 

21 

22 

Q 

A 

But that's where you get your cement ? 

Yes , sir . 

23 Q So i n your block plant in Richmond, you get 

24 your cement from Tarmac, you get your pumice from 

25 Tarmac, you get , I presume, yo ur granite screens from 
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1 1 Tarmac, and you get the natural sa nds from Tarmac? 

2 A The natu ral sands come from another 

3 supplier. 

4 Q They do? 

5 A Yes, sir. 

6 Q Whether there is any organic material , 

7 seeds or so forth in the natural sands , you don't know? 

8 A We get certificates on it saying it meets 

9 specifications . 

10 Q Where is it that says on the certificates 

11 that there are no organic mate ri als in it? You 

12 acknowledge that seeds could cause a pop- out. Do you 
/ 

13 have anything on any certificate that says that on 

14 organic material? 

15 A There is an organic color plat. 

16 Q Other than that, that's it? 

17 A Yes, sir. · 

18 Q Do you know what that means? 

19 A If so methi ng shows up there and i t doesn 't 

20 meet specs, we wouldn't use the materia l . 

21 Q All right , and is that in a block that is 

22 already made that these tests are made on? 

23 A This test is made on the mater ial itself. 

24 Q On the material it se lf? 

25 A Yes, sir. 
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1 Q All right, if it's made on the material 

2 itself, how could you test for a pop-out and it wasn't 

3 made on a block? 

4 A I'm not sure that I 'm qualified to answer 

5 that que stion. They are tests, part of A. S. T.M . for 

6 pop-outs; I'm not sure how they run all of these tests. 

7 Q But you are sure that t hese tests that you 

8 have before you were made on the material and not on the 

9 block? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A 

Q 

Yes, sir . 

And you don't know how you could test the 

material to determine whether you would have a pop-out 

in the block? 

A I know there are tests for testing pop-outs 

in materials. 

Q Now, you consider Mr. Wright to be a good 

employee and a know ledgeable employee, don't you? 

A I do. 

Q And you consider him to be a loyal 

employee? 

A 

Q 

I do . 

And he never told you at any time that 

23 there was any problem with this slag in the making of 

24 blocks in concrete struc tures ? 

25 A No . 
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Jam es Ritter - Cross 37 

1 1 Q And , as a matter of fact, when you were 

2 talking about buying some more slog in April and Moy of 

3 '92 , he was very much encouraging that you get it , that 

4 it worked well for him , wasn't he? 

5 A He indicated that it worked well . 

6 Q And you did not get - -

7 

8 BY THE COURT : 

9 Q When was that? 

10 

11 MR. ALFORD: That was in Moy of '92 . 

12 

13 BY THE COURT: 

14 Q Let him --

15 A Moy of 1992--

16 Q May of ' 92 . 

17 A Late Moy or early June was when we started 

18 getting--

19 Q Mr . Wright told YOU that? 

20 A No , we were discussing materia l s to be used 

21 and he told me he hod used some and he didn ' t hove OAY 

22 problems . 

23 

24 BY MR. AL FORD contd: 

25 Q And at that time , you didn't have this June 
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1 of '9 2 test that is Defendant's Exh ibit 3, did you? 

2 

3 

A 

Q 

No, sir . 

And as a matter of fact , yo u had delivered 

4 to yo u probably 5 , 000 cub ic yards of the slag before you 

5 even got this test of June of '92? 

6 

7 

A 

Q 

Very li kely . 

You didn't depend on this test to bu y the 

8 slag, did you, you bought the slag based on your 

9 previous know ledge and Mr . Wright's assertion to you? 

10 A Yes, sir. 

11 Q As a matter of fact, this report wasn't 

12 done until October 13, 1992 , was it? 

13 

14 

15 

16 

17 

18 

A The date r e.ceived was Ju ne 10, the --

THE COURT : Anytime YOU refer to an 

exhibit , call it by number. 

19 BY MR . ALFORD contd: 

20 Q The sample was received 6/1 0/ 92, but the 

21 repo rt is dated October 13, 1992? 

22 

23 

A 

Q 

That's when the report was typed. 

Right. So you could not have gotten a copy 

24 of this report until after October 13 , 1992, could yo u? 

25 A That 's correct. 
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Jam es Ritter - Cross 3 9 

Q So any slog that you bought between Ap ril 

of '92 and October 13 of ' 92 , surely wasn ' t bought in 

reliance on this report? 

A It was bought in relia nce on my original 

report . 

Q On your original report that was mode out 

to what company? 

A It was mode out to nobody, the one he gave 

me . 

Q What's the one there in front of you that 

shows who the client was and you went to Freehling _and 

Robertson lost week they told you that was their client? 

A 

Q 

the first 

not? 

A 

Q 

A 

That ' s Sou thern Brick and Block . 

And Freehling and Robertson lost week for 

time told you that was their client, did the y 

They told somebody, not me. 

You didn't know that that was their client ? 

No , sir . 

Q And we didn't know that was their client , 

because we asked you about it, didn't we? 

MR.THURSTON: Objection; I don't know ho w 

he con soy what they do . 
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ALFORD contd : 

Q Well, let me ask you this question: We 

3 aS i\ =d you about it, didn ' t we? 

6 

7 You did . 

8 And you told me you thought the client was 

g 

10 Yes, s ir. 

11 And then we went to Froehling and Robertson 

12 and found out that the c l ient was not Mr. Sm iley, but 

13 was that company listed there, didn't we? 

14 A I found that out today . 

15 Q Tarmac guidelines, accor ding to your 

16 testimony earlier , was that you got to have those 

17 re po rts every year? 

18 A We need them every ye a r. 

19 Q All right , now the report that you have 

20 there that you say Mr . Smiley gave to you was dated July 

21 of · 91, is that right, July 19th , that· s the date of 

22 that? 

23 A Yes , sir. 

24 Q And yet you di dn ' t get another report until 

25 ~: tober of '92 , some four or five months late r--
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, - I 

i 1 A Uh huh . 

2 Q And you bought a substantial amou nt of slag 

3 in that peri od of time? 

4 A Yes , sir. 

5 Q So you weren ' t buying slag depending on t he 

6 report , you were buying slag and got your report so you 

7 would cover your rear end, weren't you? 

8 A No , sir , I got the report when I co uld . 

9 Q Why did you wait so long to get it, you 

10 know it takes four months to do it? 

11 

12 MR. THURS TON : Objection; he didn't testify 

13 to t hat . 

14 

15 BY MR . ALF ORD contd : 

16 Q All r ight, let me ask you then this 

17 question: Look at the report dated J uly , 1991, 

18 when was that sample submitted? 

19 A January 17th, 1991. 

20 Q And doesn ' t it say that they got 28 da ys 

21 and a hundred days on each of them ? 

22 A Yes , sir. 

23 Q Well , you know it ' s going to take that 

24 l on g , so you didn't get it as soon as you could , did 

25 you? 
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1 A Didn't get it as soon as I should have , 

2 apparently . 

3 Q And you couldn't have re li ed on t hem if you 

4 didn't have i t? 

5 

6 

7 you? 

8 

9 

A 

Q 

A 

Q 

I re li ed on the one I had. 

And Mr. Smiley said he didn't give it to 

That 's what he sa id . 

That's what he sa i d and the client for 

10 Fr oehling and Robertson is not Mr. Smiley , is it? 

11 

12 

13 

14 

15 

16 

17 

18 

A No, sir. 

MR. ALFORD: That, s alL thank YOU. 

THE COURT: Anything else of the witness? 

MR . THURSTON: Yes, sir. 

REDIRECT EXAMINATI ON 

19 BY MR. TH URSTON: 

20 Q Mr. Rit ter , on Defense Exhibit 1, which is 

21 the test report, that doesn't have the clie nt set in) 

22 you see that? 

23 

24 

A 

Q 

Yes, si r. 

That's the one, not Pl aintiff ' s L but 

25 Defen se l , that 's the one that you were given by Mr. 
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Jam es Ritter - Redirect 

Smiley? 

A Yes, sir. 

Q And what Mr. Alford asked you was whet her 

he had asked you earlier in depositions who you thoug ht 

the client was ; I think you said you thought it was Mr. 

Smiley. 

MR . ALFORD: Yo ur Ho nor, this is his 

witness . I would ask that he ask him a question 

and not lead him. 

THE COURT: All right, YOU have to - -

MR . THURSTON: I'm just trying to draw his 

attention back to the kind of question Mr. Al ford 

asked. 

THE COURT: All right, YOU still can ' t lead 

him , though; so ask direct questions. You can't 

suggest an answer. 

BY MR . THURSTON contd: 

Q Did you testify in depositions in answer to 

the quest i on Mr. Alford asked that you thought maybe 

Smiley Block was the client on that? 

A I would think I did. 

Q Okay, if you did, why did you think that 

Smiley Block was the client? 

A Because Mr. He nry Smiley gave me the 
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1 certificate. 

2 Q Now, that particular certificate , the July 

3 19, 1991, Defense l, shows a 28 day and a hundred day 

4 time fo r that, right? 

5 

6 

A 

Q 

Yes, sir. 

Now, the one that you got in '92 , did you 

7 ask for 28 and a hundred that day; you see down at t he 

8 bottom, the 28 and a hundred day shrinkage? 

9 

10 

11 

12 

A 

Q 

A 

Q 

Yes, sir . 

Okay, and when did you toke the sample in? 

Jun e 10 , 1992 is the dote recei ved . 

Hos anybody ever told you that they found 

13 any seeds in these pop-outs? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR . ALFORD: Judge, I object to that . 

THE CO UR T: Sustained. 

MR. THUR STON: Your Honor , Mr. Al ford 

hos gi ven some kin d of impression that there 

might be seeds in there, and I think I hove -- am 

allowed to ask this witness about his knowl edge 

as to whether anything Mr . Alford brought up was 

ever told to him. 

TH E COURT : What ' s the basis for your 

objection? 

MR . ALFORD : Well , the basis of my 

objection is, if Your Honor pleases , that that 's 
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hearsay . 

THE COURT : I sustain the hearsay 

objection. 

MR . THURSTON: I wo n't ask him what he 

said , Just whether anybody has ever t old him 

anything about --

MR . ALFORD: His question suggests the 

answer and I object to it, if You r Honor pleases. 

THE COURT : All rig ht, it still calls for 

an implication that is hearsay, so I still 

sustain it. 

MR. TH URSTON: Well, we'll call in the 

plaintiff to show that there is something about 

tha t . 

That's all I hav e, thank you. 

THE COURT: Anything else? 

MR. ALFORD : No further questions. 

THE WITNESS STANDS ASIDE. 

THE COURT: How long will the next witness 

for the defense take? 
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MR . THURSTON : There are two other 

witnesses , and I would thin k either one of th em 

are going to ta ke an hour. 

(A recess was to ken.) 

MR. ALFORD: I make a motion in limi ne that 

Thi eme not be permitt ed to testify , because there 

is no way showing through Thie me how he got the 

mat erial . 

THE COUR T: You are saying it would be no 

f oundotion? 

MR . ALFORD : No foundation , that is 

correct . 

THE COURT: And anything he would SOY about 

where it came from would hove to be hearsay? 

MR . ALFORD: That is correct, sir. 

THE COURT : Any other parts to your mot ion? 

MR . ALFORD : No, sir. 

THE COURT : Anything else , any response? 

MR . THURS TON : You r Honor , I think he would 

testify as to the receipt of it and we could , Mr . 

Wright did that all under Mr. Ritter's 
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supervision and his direction ; so we could suppl y 

that if he wonts the foundation . 

THE COURT : What was that now ; what was the 

lost port you said? 

MR . THURSTON: That all Mr . -- everything 

that Mr. Wright did was under Mr. Ritter's 

supervision and his direction , and so he would be 

able to testify as to exactly what was done , not 

hove him to soy what was said , but testify as to 

what was done . So we could supply that 

foundation , if that ' s the problem . 

THE COURT: You got to hove a chain of 

custody ; you got to show what was done with the 

stuff and where it come from. 

MR . ALFORD: I just don't believe, Mr. 

Ritter, based on the depositions and so forth 

that we took in this case con show that at all , 

and if Ritter is going to testify as to the chain 

of custody, then, Bill, I'm badly surprised, 

because he never did before. 

MR . THURSTON: I don't know that YOU asked 

him? 

MR. ALFORD: Well , we asked through the 

(inaudible). 

MR . THURSTON: Have YOU got a transcript? 
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MR . ALFORD : No, do you? 

MR . TH URS TON: I don 't. So you r 

representation as to i t differs from wh at my 

recollection was. You certainl y had t he 

opportunity ---

THE CO UR T: Mr . Thurston, do you agree, 

though, that there has to be connection between 

your expert ' s testimony and the source of the 

material in order for his testimony to be 

admissible? 

MR. THURSTON : I do . I don ' t th in k that 

the level is the same as in a criminal chain of 

custody kind of thing . 

THE COURT : It may not be the same, but 

MR . THURSTON : What we have to prove is by 

48 

a preponderance of the evidence, and the jury has 

to be satisfied , and if Mr . Alford can ma ke it 

effective 

THE COURT: Yeah, but they have to be -- a 

preponderance of the admissible evidence is the 

true test , and so what I will do is , I don't know 

what you intend to put on to try to connect it 

up , but I will take the motion under advisement 

before I let the testimony come in. But you need 

to establish somehow how the expert - - how the 
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sample or wh atever tested got to t he -- you kno w, 

where it came from . Isn't t hat basically what 

you are saying, Mr . Al ford? 

MR. ALFORD: Yes, s i r, and every report 

that he did is mode bock to the attention of 

Richard V. Wright , Richard Wright. 

MR . TH URSTON : Well, it's bock to the 

attention of him at Tarmac and Richard Wrig ht 

wor ks under Mr. Ritter's supervision . So it's 

not like Mr . Wright is the party and is the only 

on e that con t est ify as to the rec eipt of the 

r epor t . Mr . Ritter has alr eady testified that 

th ey received all of those reports . 

MR. ALFORD: I ' m not wor r ied about the 

receipt, 

THE COURT: It goes to the question of 

reliabilit y, and that is the probative value of 

the evidence , it loo ks like to me. I mean if he 

doesn't know wha t he te s ted and where it came 

from , t hen the whole probative value is t he 

quest io n, is it not? 

MR. TH URSTON: I can see what YO U are 

saying . Mr . Ritter would be able to supply--

TH E COURT: Well, I 'm saying that YOU 

better be in a position to tie it all up and by 
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9 

10 

_l 

12 

13 

James Ritter recalled - Direct 

admissible evidence . 

MR. THURSTON: Okay. 

THE COURT : So who do YOU in te nd to cal l 

first? 

MR. THURSTON: I will call Mr. Ritter . 

THE COURT: Okay, both sides ready to call 

the jury back in. Let's call them back in . 

(Whereupon the jury returned to the courtroom.) 

14 JAMES RITTER , recalled, was examined and 

15 testified on his oath as follows : 

16 

17 

18 

19 BY MR . THURSTON: 

DIRECT EXAM INATION 

20 Q Mr. Ritter, I'm going to show you again 

21 what was labeled for identification as Defense Exhibit 

22 5 , you identified as the Fr oehling-Robertson, a letter 

23 from Froehling- Robertson and a bunch of reports that 

24 were attached to it. Let me ask you to l ook at, first 

25 of all the second page , it's a r ep ort dated Jul y 16, 
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James Ritter recalled - Direct 51 

1 

2 

1993, do you have that in front of you? 

3 

A 

Q 

Yes, sir. 

Now, what the repor t says is that it's an 

4 analysis of pop-out mat eria l s removed from a concret e 

5 building un it . Do you se e that, starting in t he middle 

6 of the page? 

7 

8 

A 

Q 

Yes , sir . 

Do you hove personal knowledg e as to where 

9 that concrete buildin g unit com e from and how it got to 

10 Froeh ling and Robe r tson? 

11 

12 

13 of all? 

14 

15 

16 

A 

Q 

A 

Q 

A 

Yes , sir . 

How did it -- where did it come from, first 

It come from ou r yard. 

How do you kno w that? 

Beca use Mr . Wright and I went and picked it 

17 out of the stoc k. 

18 Q How did it get from your yard to Froehli ng 

19 and Robertson? 

20 

21 

22 

23 

A 

Q 

A 

Q 

Mr . Wright delivered it. 

Was that un der you r supervision? 

Yes , sir . 

Okay . Le t me as k yo u th e next certificate 

24 of analysis , dated Ju ly 29 of 1993 , now this ce rtifi cate 

25 says, "Exami nation of slog aggregate ." Do you kno w 
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James Ritter recalled - Direct c '"; _, -

1 wh ere t he sample of slag aggregate that was delivered to 

2 Froehling and Robertson for this report come from? 

3 

4 

5 

6 sample. 

7 

A 

Q 

A 

Q 

Yes , I do . 

How do you know that? 

I was with Mr. Wright when he obtained the 

Okay, tell the jury what he did in 

8 obtaining this sample? 

9 A We have a stock pile of material; Mr . 

10 Wright and I went out to the stock Pile with a shovel 

11 and a bag and we probably got 35 or 40 pounds in a bag 

12 and he put it in his tr uck and took it to F & R, to 

13 Froehling and Robertson. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

got this 30 

A 

Q 

A 

Q 

A 

Q 

deli vered by 

A 

Q 

Okay, now which material was it that you 

or 40 pound s of? 

Of slog. 

Of slag, and that was in your stock Pile? 

Yes , sir . 

Where had that slag come from? 

Come from Smiley Block in Lynchburg. 

Was that part of the slag that hod been 

Bryant Trucking? 

Yes , sir . 

And then , I ' m sorry, what did you say that 

25 Mr. Wright did with the slag after he had put it in the 
6G 
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James Ritter recalled - Direct 

bog? 

A It was put in his truck and he deli vered it 

to Freehli ng and Robertson. 

Q And was that done at your direction? 

A Yes, it was. 

Q If you would flip bock a couple of pages to 

where it soys , " Certificate of analysis, dated 

September 7, 1993", and it 's, again , a test sample 

selection and soys, " From stock Pile designated as 

shown below . " Do you know where the sample of that 

mate rial came from? 

A Yes, I do. 

Q Where? 

A From our stock Pile. 

Q Okay, how do you know that? 

A Because I collected the samples and 

deliver ed them to F & R. 

Q You did that personally ? 

A I did; that's on sample 2 and 3 . 

Q On 2 and 3 . Did you also obtain sample 1? 

A No, I did not; that is material that came 

from South Carolina that we were having checked. 

Q Do you know how it got to you? 

A It was shipped to me UPS . 

Q By who? 
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James Ritter recalled - Direct 54 

A By a South Carolina Plant Manager. 

MR. ALFORD : Judge , that ' s all hearsay, 

if Your Honor pleases , and that was the problem 

I think we 'v e got with the whole thing. 

MR . THURSTON : That is not hear say; he 

didn't say what somebody said. He knows who he 

received it from . Hearsay is an out-of-Court 

statement that 's offered to prove the trut h of 

the matter asserted . We haven't offered an 

out-of-Court statement. 

THE COURT: Where it came from, who it came 

from. 

MR. THURSTON : But he is testifying where 

it came from from his personal knowledge . 

MR . ALFORD: He doesn't have that pe rsonal 

knowledge, if You r Honor pleases . The only way 

he con hove it is --

THE COURT: He obtained his knowledge from 

looking at the address, I suppose. 

MR . THURSTON: Sure, from whatever it was 

that was se nt there, t he package it was sent in . 

There is some presumption about r eceiving things 

in that way that they're from who--

THE COURT: I will let you ask him the very 

direct question about the conclusion, about what 
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Jam es Ritter recalled - Direct 5 5 

it came back to as and how he identified it . 

BY MR. THURSTON contd: 

Q With sample No. 1, what exactly did you 

receive? 

A I received a sample of bottom ash from our 

South Carolina Plant . 

Q Okay; and what kind of package did it come 

in? 

A It come UPS . 

Q Without saying what the discussion was , hod 

there been any dis cussion about that package before you 

got it? 

A Yes, there was . 

Q And you received that yo ur self? 

A I did. 

Q And yo u t~ok that sample over to Froehling 

Robe rtson yourself? 

A Yes, I did . 

MR. THURSTON: Thank you; that's all . 

THE COURT: All right, any cross? 
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Jam es Ritter recalled - Cross s 6 

1 

2 

CROSS EXAMINATION 

3 BY MR . ALFORD: 

4 Q Mr . Ritter, can you tell me why all of 

5 these reports are made to the attenti on of Richard 

6 Wright? 

7 A He is the Production Manager . 

8 Q Well, it ' s because he took them there and 

9 made the arrangements with Froehling-Robertson to do the 

10 test, was it no t? 

11 A Not for these last two, he did not. 

12 Q You don't know why then that they didn ' t 

13 ma ke them-- return them to you if you took them there 

14 rather than Richard Wrigh t ? 

15 A No, I don ' t. 

16 Q And on the materia l that Wright too k there, 

17 you didn ' t go with him to take them , did yo u? 

I did not . 18 

19 

A 

Q And on the material from South Caro lina , 

20 you weren 't there when it was gathe red? 

21 A I was not . 

22 Q And whether any contamination was done to 

23 the material during any of these periods of t ime when 

24 they were out of your possession , you don ' t know , do 

25 you? 
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Jam es Ritter recalled - Cross 57 

17 1 A Sample 2 and 3 were not . 

2 Q Well, where did the y co me from? 

3 A They come from our stock pile i n our yard . 

4 Q And what did you put th em i n? 

5 A Put them in a plastic sample bog. 

6 Q And Richard put his in the box, didn't he? 

7 A I believe it was a bo x . 

8 Q Yo u said a bag earlier? 

g A Maybe . 

10 Q And did you ever come to Lynchburg and get 

11 a sample directly from Sm ile y's and hove that tested? 

12 A No , I did not , I hove never gotten a sample 

13 di rectly from Smiley. 

14 Q So t he sampl es that you have hod tested 

15 that you hove personal knowledge of t hat you carried 

16 directly there hod been hauled on a t ruck that was 

17 Bryant's, is t hat right? 

18 A That ' s correct. 

19 Q Do you know what Bryant hau l s in addition 

20 to s lag ? 

21 A That would be he arsa y , 

22 Q Do yo u kno w of your own knowledge? 

23 A No. 

24 Q So you didn't worry about that as far a s 

25 contam inati on was concer ned? 
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Jam es Ritter recalled - Cross 5 g 

1 A The trucks are cleaned before they are 

2 loaded with other materials. 

3 Q I thought you said you didn't know abo ut 

4 that? 

5 

6 

7 

8 

9 

10 

11 

A 

would be 

Q 

A 

Q 

A 

Q 

I don't kno w what he hauls; I think it 

hearsay . 

And YOU don't know that he cleans it? 

I haven't seen him clean it . 

You have never seen him clean it? 

I've never seen him clean it. 

So if he hauled fertilizer or if he hau l ed 

12 lime, that would be a form of contamination, wouldn't 

13 it? 

14 

15 

A 

Q 

Yes, it woul d . 

And then on the stockpile there where you 

16 all there where you all have it, if dust and weed seeds 

17 blew into it, the stock Pile , you don ' t know whether 

18 that happened or not? 

19 A I don't know . 

20 Q In other words, there has been no test that 

21 yo u ore aware of that co me directly f rom Smiley's 

22 storage yard over here that shows any kin d of 

23 contamination? 

24 

25 

A I don't know of any tests that were run 

that came directly from Mr. Smiley's stock pile. 
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Jam es Ritter recalled - Cross 5 9 

Q All of the tests that were run , whether you 

took the material , or whether Richard Wright took the 

material or whether you gathered the materia l or wh ether 

Ric hard Wright gathered the material, came from Tarmac·s 

exclusive control and possession? 

A It came from our stock Piles at our plant . 

Q And you didn't consult any of the Smileys 

about coming with you to get that material to toke it 

and hov e it tested? 

A I wrote him a letter asking him for his 

help and if he had any knowledge of the pop-outs, and I 

never received any answer . 

Q But you never asked him to come with you to 

test anything, did you? 

A No, sir. 

Q Or to toke any sam ples? 

A No, sir. 

Q And everything that's used in block, other 

than the slog aggregate is gotten from another 

subsidiary of Tarmac , other than possib l y the sand? 

A The sand and the additives . 

J udge . 

MR. ALFORD : I don't have anything else, 

THE COURT: Anything else? 
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James Ritter recalled - Redirect 6 o 

1 MR . THURSTON : Yes, sir . 

2 

3 REDIRECT EXAMINATION 

4 

5 BY MR. THURSTON: 

6 Q Mr . Ritter , tell the Jury how this slog is 

7 stock Piled on your yard? 

8 A We hove these open storage bins , they are 

9 co ncrete wall s; the truc ks come and they dump the 

10 material in there and the concrete walls keep it from 

11 running over into other material. Most of it is put 

12 li ke that; some of it is dumped directly into the 

13 hoppe rs and goes right oh up into our overhead bi ns and 

14 into our plant . 

15 Q And is it from that bin that the samples 

16 that yo u saw token were ta ken? 

17 A 

18 sto rage. 

19 

20 

21 

22 

23 

24 

25 

The samples we re token from our ground 

MR. THURSTON: Okay; that's all, Your Honor. 

THE COURT : An y other questions? 

MR. ALFORD: No, sir. 

THE WITNESS STANDS ASIDE . 
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MR. THURSTON : We call August Thie me, Your 

Honor . 

MR. ALFORD: Judge, I would respectf ull y 

li ke to renew my motion made . 

THE COURT: We need to take this up out of 

the presence of the jury. There is a matter t o 

take up out of your presence. So I ask for the 

jur y to go to the jury room for a few moments . 

(Whe r eupon the jury retired to the jury r oom . ) 

THE COURT: Go ahead , Mr . Alford, with your 

motion . 

MR . ALFORD: J udge, I respectfully submit 

that any type of expert ' s t estimony has to be 

based on material that is fai r ly obtained and 

material that the party that is going to be 

affected by it would have the right to 

parti cipate in or at least be able to as k the 

questions about how it was gathered , how it got 

there , what kind of a container it got there in, 

an d Mr . Ritter candidly enough said he now 

remembered --

THE COURT : Are YOU saying that there ' s a 
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missing link in the chain, is that what you are 

sayi ng? 

MR . ALFORD: There's a missing link in the 

chain, that's number 1, but the other thing is 

that there is so many other means of 

contamination from Lynchburg to the pla nt to the 

block and our people, if there is going to be a 

fair test that 's applicab le to them, it should 

have been gotten from the Lynchburg Plant before 

it got any other opportunity for contamination. 

And no tests of any kind were made and no 

suggestion of any test was ever made to Smiley, 

as evidenced by Mr. Ritter, coming up here and 

getting a sample . 

Now, I soy that fundamental fairness 

dictates that that ha d to be done before some 

expert can come in here and poke the finger and 

soy that the slog is the cause of these pop-outs. 

THE COURT: In order for i t to be 

admissible or--

MR. ALFORD: Yes, sir, in order for it to 

be admissible. 

THE COURT: Well, in many respects, I agree 

with you. The j ury con - - and it's before the 

jury that almost anything can contaminate the 
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substance, isn't that true , Mr . Thurston? 

MR. THURSTON : Yes, sir. 

THE COURT: And your claim is based on the 

fact that it was caused by something that was 

inherent in the product that Smiley sent? 

MR . THURSTON: Yes, sir. 

THE COURT: How then can you cover the time 

when the time it left Smiley to the time it was 

tested? 

MR. THURSTON: See, that's exactly the 

Point . That's a fact question . Mr. Al ford has 

had the opportunity , because they own the darn 

place to go out and take a test , and to have the 

test samples brought in here if they disagree. 

If they want to s how that there is some other 

form of contamination, some other possible source 

of contamination, they could have tested . They 

haven't done that . 

Now, secondly, admissibility has nothing to 

do wit h whether they are invited to go along on a 

test or not. What we have got now is simply a 

fact question. Thi s is the fact between the two 

parties is whether the contamination came from 

t he slag itself or whether the -- and there was 

some kind of contamination from some other 
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source. Now, that ' s a fact question . That 

doesn ' t make --

THE COURT : Well, if it 's a fact question , 

the burden of carrying that fact is on t he 

defendant on the counterclaim , right? 

MR. ALFORD: That 's correct. 

MR . THURSTON : Yes , sir, and I think we ' ve 

made a prima fa cie case that we have got, which 

is all we have to do to have it go to a jury, 

that we got the stuff from Smiley, they have all 

testified that it was brought by Bryant , it was 

put on the yard , it was put in its own bin to be 

stored , it was sa mpled from that bin, it was 

taken to Froehling and Robertson to do the 

testing . Now, that's all we have to do is show 

t hat's at least a prima facie case. And from 

that point, it becomes a jury question . If the 

jury is satisfied from whatever Mr . Alford can do 

that the contamination may have come somewhere 

else and that we have not carried our burden 

showing by a preponderance that it's part of the 

slag---

THE COURT : Well , why wouldn't it almost be 

as a matter of law at this point where clearly 

anything could contaminate it and it was open to 
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those things on the back of a truc k. Why 

I 
65 I 

wouldn ' t it be as just a matter of law as opposed 

to a matte r of fact to the jury? 

MR . THURSTON : Because--

THE COURT: It would cause them to 

speculate that the only thing in there was the 

substance, right? 

MR. THURSTON: Right, but it won't be 

speculation , because the expert will say that the 

particular kind of stuff that caused these 

po p-outs can't be transported in an open 

container. It 's got to come from ---No . 1 and 

No . 2 it coUld not have been, even if there was 

some of it left in the truck, there wouldn't have 

been a sufficient amount of it to be able to 

cause th e problem they found . The element that 

they found is magnesium, and magnesium comes from 

lime, f rom limestone. Now, you can use lime for 

fertili ze r , f or example , but it's in a stable 

state , that's what the expert will say, that it 's 

in a s table st a te. And even if they transported 

mil lion s of tons of lime, it would not cause the 

problem that happened here. So --

THE COURT: I tell YOU what I'll do, any 

response? 
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MR . AL FORD: Yes J sir . Let me SOY one 

other thing. I think t his is highligh ted and 

pointed out very very reali st ica ll y by those two 

t ests that were done and are a l ready i nto 

evidence about no pop-outs . Now, that was 

material that was tested that came allegedl y from 

Sm ile y's, and there are no pop- ou ts th ere . Now, 

we get tests that we don't have any ch ance at all 

to participate in and they come up with t he 

pop - outs. 

THE COURT: I tell you what I'm going to 

do; I'm going to let the expert go on and 

testify , subject to late r objection as to all of 

the evidence. 

MR. ALFORD: Al l right , sir . 

THE COURT: And I wi ll carry your mo t i on 

basically under advisement to the conclusion of 

the evidence . 

SOY . . 

MR. ALFORD: All right, sir. 

THE COURT : I want to hear what he has to 

MR. ALFORD: All r ight, sir. 

THE COURT: How many witnesses do you ha ve? 

MR. THURSTON : I have two witnesses , one 

expert. 
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THE COURT : On e expert . 

MR . ALFORD: Judg e , if you don · t get past 

th e expert , you don't get to the next witness, 

that's the damage witness . 

MR. THURSTON: Well, it would be 

(inaudible ) to take it away from the ju ry when 

they hove a fact questi on . This is definitely a 

fact question . When they say t here are other 

sources , but it's up to t he jur y to decide 

whether the evidence show s that it is from slag 

or it 's from other source s, not ma tter of law . 

MR . ALFORD : The burden of proof is on you . 

THE COUR T: You need to be reminded tha t 

it's ultimately up to th e Court to decide whether 

it should go to the ju ry too. 

MR . THURSTON : Yes, sir, I understand . 

THE COURT : The fact question . 

MR . THURSTON : I do understand. 

THE COURT: You may be right or you may not 

be, beca use the essence of your case is that 

Smi ley , there was so mething in the material in 

Smiley's po sse s sion that was delivered to you 

that nothing else caused? 

MR. THURSTON : Right . 

MR . ALFORD: Then the oth er thing is , the 
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August Thieme - Direct 6 8 

question of any war ranty test ( inaudible ) . You 

have got all of those questions, but that comes 

in at the conclusion of this case . 

THE COURT : Let's go ahead and if all of 

the members of the ju ry are ready to come in and 

nobody is in the bathroom , tell them to come in . 

(Whereupon the Jury returned to the courtroom.) 

12 AUGUST THIEME, the witness , and after having been 

13 fir st duly sworn, was examined and testified on his oath 

14 as f ollows : 

15 

16 DIRECT EXAMI NATION 

17 

18 BY MR . THURSTON: 

19 Q Mr. Thieme, will you tell the jury 

20 your name, please? 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

August A. Thieme . 

And what is your occupation? 

A Chemist . 

How are you employed now ? 

I wa s employed full time with Froehling 
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August Thieme - Direct 6 9 

Robertson for 39 years , and I retired and I wor k i n 

part - time for now for the last t wo years . 

Q Okay , what has your po s i t ion been at 

Froehling Robertson? 

A I retired as chief chemist. 

Q Let me show you what I ha ve labeled as 

Defense 13 and I will as k you if you wi ll tell t he J ur y 

what that is? 

A This is my background education ; did yo u 

want me to read it? 

Q Your resume, no , but is a cu r rent copy of 

your resume? 

A Yes , it's a current copy as of May 24 of 

this year . 

Q Okay; will you tell the Jury what organic 

chemistry is? 

A Organic chemistry is that part of science 

which deals primarily with mineral mate r ials . 

Q And how about analytic chemistry, what is 

that? 

A Analytical chemistry is that part of 

chemistry that deals primarily with the sepa ration and 

identification of separated materials. 

Q Have you testified before as an expert? 

A Yes. 
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August Thieme - Direct 7 '} 

In civil cases? 

Yes. 

In crimin al cases? 

Yes. 

In State courts? 

Yes. 

In any federal courts? 

Yes. 

Tell the jury generally about your work 

10 during that nearly 40 years with Freehling Robertson as 

11 chemist? 

12 A My initial work with Freehling Robertson 

13 involved fuel analysis, ·coal and heavy fuel oils, 

14 asphaltive materials. Later, I got into limestone 

15 products. I did limestone analyses for a number of the 

16 lime producing firms up and down the Shenandoah Valley 

17 and west along New River into West Virginia. I did 

18 extensive work with a lime company in Stevens City, in 

19 Middletown , Virginia. I conducted their contra! work 

20 during the time their chemist had passed away suddenly . 

21 I indoctrinated and trained their chemist who had took 

22 over . I continued to do work with them, involving 

23 exp loration for future expansion of the quarry and 

24 operations . I have run cement analyses for the old 

25 Richmond Petersburg Turnpike Authority , which later 
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August Thieme - Direct 71 

18 1 became Interstate 95 . I have run cement analyses on a 

2 large amount of imported cements from Sa n Salvador . I 

3 have run cements for a number of projects in and aro un d 

4 Virginia, highway projects , and building projects , 

5 bridges and so on. I have been involved extensively in 

6 chloride iron and migration into concrete and subsequent 

7 deterioration of the concrete reinforcing bars . You may 

8 hove noticed in some areas where you see concrete chips 

9 breaking off, a lot of times this is associated with the 

10 use of snow melting, ice melting chemicals . 

11 Q Let me interr upt you to as k you about 

12 some thing speci fic on your resume . On the second page, 

13 one of the things that you said you did while employed 

14 at Froehling and Robertson was chemical analysis of 

15 soils and aggregates . 

16 A On the analysis of aggregates , this was for 

17 arrearance, for purchasing stone for (inaudible -

18 balance) purposes . We have continued to run large 

19 quantities of stone to determine potential al ka li 

20 reaction . We run stones for variou s contaminants; 

21 sometimes there is a concern about iron staining or it 

22 may be a possibility of chloride iron contamination of 

23 this stone. 

24 Q You also mention that you've done lime 

25 evaluation , what is that? 
SS 
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August Thieme - Direct 7 2 

1 A The lime evaluations was to determine 

2 whether or not a given lime could be used for a specific 

3 purpose . We assisted in the development of a lime 

4 product for making glass and refer to it as glass sand . 

5 

6 

7 

8 

9 

10 

MR . THURSTON: Okay ; Your Hono r, we are 

offering Mr. Thieme as an expert in inorganic 

chemistry and an expert in anal ytical chemi s try . 

I would move the admission of Defense Exhibit 13. 

THE COURT : Any questions? 

11 BY MR . ALFORD : 

12 

13 

14 

Q 

A 

Q 

You just have a B.S. Degree and that's it? 

That's right , sir . 

And have you ever done an anal ysis of slag 

15 prior to this time? 

16 A Yes. 

17 Q And where did the sla g come from and what 

18 was it? 

19 A I had no idea where the slag came from; it 

20 was submitted to us by a plant for a routine chemical 

21 analysis. 

22 Q And other than that , you have nev er done 

23 any wor k on slag? 

24 

25 

A 

Q 

No , sir. 

I also note that this --
86 

BRENDA E. THARPE , REGISTER ED PROFESSIONAL REPORTER (80~,~~~ - ~ --



1 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

August Thieme - Direct 7 3 

MR. ALFORD : Oh, excuse me ; I did n ' t know 

that this was -- I have no objection t o tha t 13 

coming in. 

MR. TH URS TON: Okay. 

MR . ALFORD: It 's just for the stipu l ati on 

that he has a B. S. Deg r ee, no docto rate , no 

Masters ? 

WITNESS : That 's right , sir. 

THE COURT: All right , 13 is admitted. 

MR. TH URS TON: Yo ur Honor , may I circulate 

those to the jury so they will see what we have 

been talking about? 

THE CO URT: Okay, give each member a copy , 

BY MR. THURSTON contd : 

Q No w, Mr. Thieme , in the course of yo ur wor k 

for Froehling and Robertson , an d drawing your attenti on 

to the last year, did you have occasion to sample or to 

test various samples of materials and block that were 

brought to Froehling and Robertson by Tarmac? 

A I te sted a block sample and several samples 

of materia l labeled as sl ag aggregate. 

Q And after test i ng those, did you pr epa r e 

reports th at report on what yo u found? 

A I did . 
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1 Q I 'm going to show you what we have labeled 

2 as Defense Exhibit 5 and I will ask you if you con 

3 identify that? 

4 A This consisted of the fi rst sample on the 

5 second page . The first sample was pop - out material , 

6 which was removed from the base of a Pit on submitted 

7 block . 

8 

9 

10 

11 

12 

Q 

A 

Q 

A 

Q 

Is this the second page? 

This is the second 

Yes, one is dated July 16 , 1993? 

That's right. 

Is that a repo rt that you prepared of the 

13 testing that you did? 

14 A Yes . 

15 Q The next page is a certificate that 's the 

16 report dated July 29, 1993 , is that a report that you 

17 prepa red about a test that you performed? 

18 

19 

A 

Q 

Yes . 

And skipping back two pages to the one 

20 that · s the certificate dated September 7, 1993 , is that 

21 a re port that you prepared on testing that you 

22 performed? 

23 A Yes. 

24 Q And finally, the cover page is a letter 

25 da ted October 1, 1993, and it's addressed to Tar mac , 
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attention Mr. Richard Wright, is t hat a le tt e r t hat you 

prepared? / 

A Yes. 

MR . THURSTON: Your Honor , I mo ve t he 

admission of Defense Exhibit 5. 

MR. ALFORD: May I question him , if You r 

Honor pleases. 

BY MR. ALFORD : 

Q Going to certificate of analysis No. L the 

r eport dated July 16, 1993, who delivered the material 

to you there? 

A The material was delivered to the 

laboratory ; it was not received by me . I cannot tell 

you who actually delivered it, because I did no t receive 

the material f r om the individual. 

Q You don't know who received it at the 

laboratory? 

A I believe one of the individuals in the 

co nc re t e lab received it from Tarmac or he took it f r om 

the project himself . I cannot verify , because I do not 

know. 

Q All right , go on the next page to July 

29t h, do yo u know who delivered the slag aggregate 
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August Thieme - on voir dire 7 r Q 

Mr. Ritter from Tarmac delivered that 

All right and do you know where it stayed , 

5 was it delivered to you or 

6 A It was delivered to me per sona lly ; I 

7 received it . 

8 Q All right , going to No. 3, the Se ptem be r 7, 

9 '9 3? 

10 A Those samples were delivered to me 

11 personally by a messenger from Mr. Ritter . 

12 

13 

14 

Q 

A 

Q 

It wasn't Mr. Ritter? 

No . 

All right, now , sampl e designated 1-ABC 

15 down at the bottom, do yo u know what that was? 

16 A They submitted three samples and I believe 

17 they were numbered 1, 2· and 3 . I took three portions 

18 out of each on e and analyzed those. 

19 

20 

21 

Q 

A 

Q 

All right , and one, is that bottom ash? 

The material was labeled as slag aggregate . 

Well, if Mr. Ritter testified that it was 

22 bottom ash that came from South Carolina , that wouldn't 

23 be correct? 

24 A The samples, when I r eceived them, were 

25 shown as No. 1, 2 and 3 . I had no other description of 
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August Thieme - on voir dire 7 i I 
the sample. 

Q And shown as slag aggregate? 

A That was my understand i ng. 

Q Not bottom ash? 

A My unde r standing was that i t was slag 

aggregate; I was not told anything else. 

MR. ALFORD: I have no further questions . 

BY MR . THURSTON contd: 

Q Mr. Thieme, does the labo ratory at 

Froehling and Robertson have a protocol for when a 

sample is received from a client as to what to do with 

the sampl e? 

A Yes, they do. 

Q What is that? 

A The protocol is that when the samp le is 

received, it is logged in, the person submitting the 

sample is shown and the date and time that it's recei ved 

and by whom , by the person receiving it. 

Q Okay, what happens to the sample after 

that, sir? 

A The sample is then logged into the system 

and then it is given to the person who will be 

responsible for its analysis. 
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Is that how it gets to you then ? 

Normally, that's how it does. 

And does Freehling Robertson maintai n 

4 recor ds as to those checking in of samples? 

5 

6 

7 

8 

9 

A Yes. 

MR . THIEME : Thank you; again, I move 

the admission of exhibit 

10 BY MR . ALFORD: 

11 

12 do you? 

13 

14 

15 

16 

17 

18 

19 

20 

Q You don't hove any of those records here, 

A No, s ir. 

THE COURT: What was that question? 

MR . ALFORD : I asked him if he had any 

of those records about the log , ho w it was done, 

ho w it is kept and so forth, and he said no, sir. 

WITNESS : No , sir, I do not have them . 

21 BY MR AL FORD: 

22 Q You have no indication that you ever 

23 analyzed bottom ash ? 

24 A Like I said before , the samples were 

25 numbered 1,2,3. This is common when submitting samples 
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to laboratories , we do not often know the source of the 

sa mple or even how the material is designa ted . 

Q But you were not aware of the fact that yo u 

were examining bottom ash f r om a South Carolina plant 

that belonged to Tarmac? 

A No, sir . 

MR . ALFORD: Th at 's all. 

MR. THURSTON: Again, I move the admission 

of Defense 5 . 

THE COURT: I'm sorry? 

MR . THURSTON: I would move the admission 

of Defense 5. 

MR. ALFORD : Judge , I object for the 

reaso ns stated, and further for the re ason s that 

Mr . Ritter testif ied that he took bottom ash 

there and he got it from South Carolina and took 

it over there . This gent l eman dooesn't know 

anything about it. I saw the whole report 

MR . TH URSTON: That doesn 't make the 

document inadmissible ; that allows Mr . Alford to 

cross examine on that point, but it doesn ' t make 

i t inadmissible. 

--·-----..'--">--+----·-- ·----· ·- ·-- M-R-;-A-l-F-0 RD : -I-f.·8 s p ec-t f-u-1-l:Y--S-U!Jm..i-t- - i.t - d 0 e S-. ... 

24 

25 

It has surely been com promised . 

MR. THURSTON: The fact issue that invol ves 
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9 1 the document submitted, that does not ma ke the 

2 document inadmissible as evidence. It gives the 

3 other party the opportunity to cross examine . 

4 THE COURT: All right, I tell you what I 

5 will do, I will ta ke it, like I say, under 

6 advisement and we'll see how we stand at the end 

7 of all of the evidence. 

8 MR. THURSTON : Is the document admitted 

9 then, Your Honor? 

10 THE COURT: Admitted into evidence subject 

11 to what I just said. 

12 MR. THURSTON: May I pass t he document to 

13 the jury? 

14 THE COURT: Let's wait until the conclusion 

15 of all of the evidence before the jury looks at 

16 it. You can go ahead and continue on with your 

17 examination of the witness, though. 

18 MR . THURSTON : Okay, thank you. 

19 

20 BY MR. THURSTON: 

21 Q Let me ask you f i rst to t urn to the second 

22 page , Mr . Thieme , the one where the certificate is dated 

23 July 16th, '9 3 . Tell the jury what it was that you we re 

24 doing with the testing that is reported on here? 

25 A The sa mpl es consisted of a block in which 
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19 1 there were areas i n which Part of the surface had been 

2 removed. There was a small deposit at the base. I 

3 attempted t o extract this material and conduct an 

4 analysis on it . 

5 Q What did the material look li ke? 

6 A The material wa s a white to off-white 

7 powdery material . 

8 Q Okay, and how did you go about testing that 

9 material? 

10 A The material was analyzed by methods in 

11 A. S.T.M . , American Society of Testing Materia ls C-25, 

12 this is a gravimetric wet method of analysis . 

13 Q And without explaining the whole test 

14 method , what are you trying to do with the test? 

15 A I ran it through that; it's a determination 

16 to determine total silica, total iron, total aluminum , 

17 calc ium and magnesium . · 

18 Q And why do you want to determine those 

19 things? 

20 A To get some idea as to what the material, 

21 what its basic composition is . 

22 Q After you ran that test on this powdery 

23 stuff that you took out of the block, what did you find ; 

24 you may refer to your report, if you need to? 

25 A We found silica, about 5 1/2 percent; you 
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want to read the numb ers ; alumi num oxid e , Plus i ron 

oxide 2.36 percent , calcium at , it sho uld be Co . 03 , not 

C-2 , Co . C03 - 17 . 73, ma gnesium ( inau dib le ), ma gnes iu m 

carbona te , 57 . 3 and t hat general is a balance. 

Q Al l right , whe n you soy 17. 73 for calciu m, 

that's 17.73 percent? 

A Right . 

Q Of the sample by weight--

A By weight of the sample to ken. 

Q Was calcium ? 

A Yes. 

Q This 57 . 3 percent of the samp le by weight, 

was this magnesium carbonate? 

A Yes, it was magnesium expr essed as 

carbonate . 

Q What do you mean by that? 

A I n a s it uation like this , experience would 

tell you the magnesium is probably prese nt as a 

magnesium oxide, magnesium carbonate a nd magnesi um 

hydroxide. I cannot differentiate between the 3 . So 

you determine total magnesium and you expr ess it in 

terms of magnesium carbonate. 

Q Okay, now did the findi ng th at t here was 

57. 3 by we ight magnesium in this sample, did that lead 

you to conclude an ything about the sample? 
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A It leads me to the conclusion t hat the 

presence of fairly large amounts of magnesium is 

suggestive of the possibility of expansive materials . 

Q Of expansive materials? 

A Yes. 

Q Tell the jury why that is with magnesium? 

A When magnesium is bu rn ed or I should say 

83 

when limestone is burned, the magnesium is burned at a 

lower temperature . In other words, it gives its carbon 

dioxide quicker than calcium. In order to get a good 

burn on the calcium , the magnesium is frequent l y over 

burned . When this material is then subsequently 

hydrated, in other words, when water is added to it , t he 

calcium will hydrate at a fairly rapid rate. The 

magnesium will hydrate at a delayed or slower rote. And 

as it hydrates, you get an increase in volume; in ot he r 

words, you get a volume change reaction. 

Q When you are dealing with magnesium in 

those forms, are you dealing with stable and unstable 

material? 

A Magnesium oxide would in my opinion be 

considered as an unstable material since it's attempting 

to reabsorb carbon dioxide from the atmosphere and 

moist ure also. It's trying to revert back to the 

magnesium carbonate. 
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1 Q Okay. When that happens, when magnesi um 

2 oxide starts to go through that hydration process, what 

3 happens in terms of the size of it? 

4 A As it reabsorbs moisture and carbon 

5 dioxide, you get a volume change reaction . This volume 

6 change course tends to exert pressure if it is a 

7 confined material , will exert pressure around until you 

8 

9 

can get a 

Q 

service-scalia? or what . 

Okay , now from having done this first step, 

10 were you able to form any conclusions as to why this 

11 indentation was inside of the block? 

12 A It was our feeling that the magnesium was 

13 the culprit that was responsible for the pop-out. 

14 

15 is 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Okay; let's go on to the next page, which 

MR. ALFORD : Moy we take each of these 

reports and cross on each one of them as we 

go along, so we can --

May we cross on each of these reports 

as we go along? 

THE COURT: Sure. 

MR . THURSTON : Your Honor , that sort of 

breaks up all of his testimony . 

THE COURT: Well, YOU tal king about the 
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admissibility , I will give you an opportunit y at 

the end . That would probably be the better way . 

MR . ALFORD : All right , sir . 

THE COU RT : It interrupts his direct 

examination . It ' s probably better to do it the 

other way. 

MR. ALFORD : I think there is one very 

pertinent question though with respect to thi s 

and I don ' t believe he knows. 

MR . THURSTON: That's cross examination ; I 

sh oul d be allowed to do a direct e x aminatio~ of 

the witness and Mr. Alford has his chance. 

MR . ALFORD: Well , he has read everything 

on the page and I think that, okay -- I don ' t 

have any problem with that ; thank you . 

THE COURT: I think we ought to do it 

the other way . 

MR. ALFORD: I will. 

THE COURT : Continue your direct. 

MR. THURSTON: Thank YOU, Your Honor. 

BY MR. THUR STON contd : 

Q Mr. Thieme , let me get the next 

certificate , which is dated July 29th, it says that 
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1 it hos to do with your examination of slog aggregate . 

2 Now, would you tell the jury about the sample that you 

3 got and what you did with it? 

4 A We receiv ed the sample material and this is 

5 not on analysis of the gross material, since the 

6 question was is it possible that this material may be 

7 contaminated, is it possib le that t his material may have 

8 material in it that should not be there. So instead of 

9 conducting an outright analysis on the entire material, 

10 I took a small amount of it , dried it and examined it 

11 under magnification to look for anything that appeared 

12 different. 

13 

14 

Q 

A 

Did you find anything? 

I found-- these particles that I found or 

15 these Pieces that I found were then separated and then 

16 analyzed . 

17 Q Okay, te11 · the Jury what yo u did to ana l yze 

18 those pieces? 

19 A The test conducted was essent ially the same 

20 as conducted on the other material . Basically, as a 

21 gravimetric procedure based on A.S.T.M. C-25, which are 

22 standard methods. 

23 Q And this one shows magnesium as being 40.2 

24 percent, is that by weig ht of the sample? 

25 A That's by weight of the sample. 
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Q And you also found calcium at about 30 and 

a half percent? 

A Right . 

Q And then there are some other things that 

are small percentages? 

A Right . 

Q What , if an ything, did you conclude about 

your finding of the magnesium in the pieces that you 

tested? 

A This material, of course , being rich in 

magnesium, again, it was suggested the possibility .that 

the material hos been over-burned to the point that it 

is slow to rehydrate and it would have expansive 

properties. 

Q Okay, and the over-burning is what you 

described before? 

A Yes. 

Q Now, on the second page of that one report , 

you talk about the lime burning of dolomite. What is 

dolomite? 

A Dolomite is defined in the A.S. T.M. as a 

limestone that contains between 35 and 46 percent 

magnesium carbonate . 

Q What is your understanding as to the type 

of limestone that was used in the Griffin Pipe Plant? 
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MR . ALFORD : Judge, unless he kn ows , I 

respectfully submit that he can't take hear say or 

what his unde rstand ing is . I don 't kn ow if this 

man has ever been up here and seen or examined 

anything . And unless he does know of what it is , 

I don ' t think he can take an understanding; we 

got to kn ow that he didn't get i t from hearsay . 

MR . THURSTON: That is not true of an 

exp ert . An expert can rely on information t hat 

is brought to him from any source . 

THE COURT : He can ' t testify to hearsay, 

though. 

MR. TH URSTON: I ' m not asking him to 

testify to hear say . I am asking him what his 

understanding is as the effect of lime burning . 

THE COURT: No understanding . You can ask 

his opinion, if he has one . 

MR . THURSTON: About that? 

THE COURT: Sir? 

MR. THURSTON: About that? 

THE COURT : Yes, sir, if he has an opinion . 

He cannot testify to hearsay. I can't th i nk of 

the case now , but there is one case supporting 

that , McMont vs. Tate is one of them . 

102 

BRENDA E. THARPE, REGISTERED PROFESSIONAL REPORTER (804)Suz - :- -



August Thieme - Direct, continued 8 g 

1 BY MR . THURSTON contd: 

2 Q Do you have an opinion from whatever 

3 information you received about the type of limestone 

4 used in the Griffin Pipe operation? 

5 A I could not say that that material is 

6 dolomitic stone, because I have no idea; it is a-- it 

7 appears to be a magnesium containing stone , but I can ' t 

8 say that it's dolomitic, because I don't know that it's 

9 got 35 plus percent of magnesium carbonate. 

10 Q Okay , in order to say whether it's 

11 dolomitic limestone or not, you need to know exactly how 

12 much of this magnesium is in it? 

13 A In or der for me to say it was dolomitic 

14 stone, I would like to either have conducted an analysis 

15 on the material , that is on the limestone itself or been 

16 provided with an analysis by someone else. 

17 Q Okay. On the seco nd page , when you talk 

18 about what typically happens in the lime burning of 

19 dolomite, what were you basing your statement on? 

20 

21 

A 

Q 

This is basically text book. 

Why did you bring up the lime burning of 

22 dolomite in this report? 

23 A Since most of the literature used the 

24 reference dolomite, I used that li kewise. I probably 

25 should have said a dolomite like or a dolomitic type 
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1 stone would have been better . 

2 Q Would a dolomitic like stone have mag nes ium 

3 in it? 

4 A Yes. 

5 Q Now , you also express an opin i on in that 

6 report that the delay in hyd ration of magn esium and 

7 oxide may be related , or is related to the fo rmati on of 

8 pop-out. Would you explain that to the j ur y? 

9 A Again, the material had probably bee n 

10 subjected to overburning, and as the material tends to 

11 rehydrate, you get a volume change reaction , and yo u get 

12 pressure being exerted by the increa sing volume of the 

13 mate rial . 

14 Q Let me ask you to turn to the third report , 

15 wh ich is September 7th of ' 93 . What was the tes t that 

16 you were performing here and why were you performing it? 

17 A This was a repeat basicall y of what had 

18 been done before, except on different samples . 

19 Q Okay , and on these samples , whatever they 

20 were , you said you had a finding of magnesium compounds 

21 suggestive of the presence of unhydrated oxide? 

22 

23 

24 

25 

A 

Q 

A 

Q 

Right. 

Tho se are the ones that ar e unstable? 

Yes, the magnesium compounds. 

Now, let ' s go the letter t hat ' s the first 
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1 page of your repo rt. I want to ask you about the second 

2 to the last Paragraph where you are tal king about block 

3 manufacture . Do you have-- f ro m yo ur testing , from what 

4 you saw of the block that yo u tested and from what you 

5 saw in the various samples that you tested, do you have 

6 an opinion as to whether the material that was in the 

7 block was in on unstable state in the bloc k? 

8 A It would be my opinion that it was. 

9 Q And why is that? 

10 A Because of subsequent expa ns ion and 

11 propelling of t he surface from the block and the 

12 analysis indicated the presence of magnesium compo unds 

13 there. 

14 Q If the magnesium were in a stable state, 

15 wou ld it expand the way you sow? 

16 A If the magnesium were there as magnesium 

17 carbonate, there would hove been no pressure exerted of 

18 any change . 

19 Q So it would have had to hove been in on 

20 unstable state in order to pop anything off? 

21 

22 

A 

Q 

Yes . 

In t he finding, when you sam pled in the 

23 block and you found a fairl y high per centage of 

24 magnesi um, di d that have any s ignificance to you? 

25 A Based on past experience , the presence of 
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1 magnesium carbonate-- I'm sorry , of magnesiu m compounds 

2 would tend to raise a red flag , so to speak, that there 

3 is a possibility of pop - out material, since magnesium is 

4 frequently related to it . 

5 Q Have you considered whether there is a way 

6 to come to a conclusion as to the source of the 

7 magnesium, based on what you know about t he ingred i ents 

8 in the block? 

9 A Based on what we have - - the test that we 

10 conducted and the findings of those tests and data that 

11 was supplied to me, it would be my opinion that the slag 

12 was the source of the magnesium. 

13 Q Okay, did you consider whether the cement 

14 that's in the block might be the source? 

15 A Had the cement been, say, partially 

16 hyd rated and that the masses of the cement would through 

17 mi xi ng process would be· disintegrated, when the samples 

18 were taken and analyzed , you would have gotten test 

19 results similar to that that you would get from a 

20 partially hydrated cement. 

21 Q And would they be similar to the tests that 

22 you got? 

23 A No , they would be different . 

24 Q Okay; how about the contents of the sample 

25 that came out of the block whe re you found 57.3 
10G 

BRENDA E. THARPE , REGISTERED PROFESSIONAL REPORTER (804)3 ~ 2· - ~ - -



August Thieme - Direct, continued 9 3 

1 magnesium, 17 . 73 percent calci um and 2 . 63 percent 

2 aluminum oxide and 5 . 4 percent silica ; how does that 

3 compare to a finding of similar materials in cement ? 

4 A On cemen t , your silica, your total silica 

5 would hove been somew here in the neighborhood of 20 or 

6 21 per cent , your iron and aluminum oxi de would hove 

7 probably been somewhere between 5 and 6 per cent. Your 

8 calcium would be expressed as col. calcium oxide , which 

9 would be about 63 , 64 percent; and if yo u multiply that 

10 by 1 .7 84 , that will give you the equivalent for that in 

11 calcium carb onate , which would be well over 100 percent. 

12 With the magnesium , I believe there 's a limitation of 5 

13 percent on cement , I can't remember the exact number , 

14 but finding a va lue in excess of that would tend to rule 

15 ou t a ( inaudible ) cement as for as I ' m concerned . 

16 Q Would hydration , if there is a little 

17 put ter , I think it 's sort of li ke having a coke mi x and 

18 you get a lump in it that's dry because the water hasn't 

19 dissolved it, would the hydration process with cement, a 

20 lump of cement li ke that, would that cause expansion? 

21 A All right, on a lump of cement material 

22 li ke that, if you would run a loss of ignition , the 

23 max i mum loss on corporate cement is a couple of percent . 

24 Here again , I don 't hove the specifications in front of 

25 me and it ' s been a long time since I hove hod to know 
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August Thieme - Direct, continued 9 4 

these specs, but you would get an increase in your loss 

of ignition. That increase, of course, would be the 

loss of water and possible carbonation that that cement 

had been subjected to . 

Q Okay , well, to try to boil that down into 

non-scientific language , would a lump of cement dust 

expand the way a lump of magnesium that you found wou l d 

expand? 

A No. 

Q Do you have an opinion or not as an 

analytical chemist whether the cement can be safely 

eliminated as a possible sourc e of this little pocket of 

material? 

A I found nothing that would suggest to me 

that the material consisted of a mass of cement. In my 

opinion, it was not cement. 

Q Now, have you consid ered in looking at all 

18 of this, whether contamination from other sources, say 

19 during transportation or storage, might have been the 

20 so urce of this little pocket you found? 

21 A We tried to theorize on contamination . A 

22 material to be a contaminant in this case would almost 

23 have to be a burned lime of some sort. Since a burned 

24 

25 

lime is unstable in the environment or stored open , the 

tendency for it would b{O~ revert bac k to its 
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f 1 respective carbonate. Also, it was my understanding 

2 that there was a number of shipments over an extended 

3 period of time. I don't know how a transporting ve hicle 

4 or vehicles would all be contaminated. 

5 Q Does somebody actually make burned li me on 

6 purpose? 

7 A Yes. 

8 Q Okay, what do they use that for? 

9 A Burned lime , one of the things that i t 's 

10 used for, of course , is waste water treatment; the 

11 material is slack and then fed in as a coagulating 

12 agent . 

13 Q How is· that transported, do you know? 

14 A It's transported in closed railroad cargers 

15 and individual sealed containers , any type container 

16 t hat would protect it from air and moisture, but your 

17 bulk shipments are typically in the type truc ks that you 

18 probably see on the highway carrying cement, it would be 

19 on a truck very similar to that. On a railroad , it 

20 would be these air slide covered hoppers. 

21 Q Okay. Is that in your experience and from 

22 your knowledge , is that st uff hauled around in an ope n 

23 dump truck? 

24 A I have never heard of it being done. 

25 Q Okay, now if say a lime fertilizer were 
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1 hauled around in on open dump truck and then slog we re 

2 hauled in the some dump truck , do you hove on opin ion as 

3 to whether that fe r tilizer could hove caused the kind of 

4 pop - out material that you found? 

5 A If agricultural lime, which, of course, is 

6 gro un d limestone, when it 's ground material, it is still 

7 ca l cium carbonate and if it is a magnesium bearing 

8 stone , it's also mag nes ium carbonate . This material 

9 would not be effected by climactic conditions . And if it 

10 were incorporated into on aggregate material , si nce 

11 crushed limestone is frequently used as aggregates 

12 anyway , it would hove no difference, other than it would 

13 be on increase in fines. 

14 Q Okay; so the kind of lime that would be 

15 used for agric ul ture woul d be in a stable state a s 

16 opposed to on unstable state? 

17 A Yes, a stab l e state. 

18 Q And if it went into the block , then it 

19 would not hove the expansion that you found? 

20 A No , it would be no expansion. 

21 Q In any of the samples that you took, have 

22 you found any kin d of evidence of organi c matter, like 

23 seeds? 

24 

25 

A 

Q 

No. 

Any other kind of organics? 
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1 A I saw nothing, but I mode no attempt to 

2 determine any ignition lo ss on material. 

3 Q Did you find dust or dirt? 

4 A That would be depending on how you want to 

5 define dust and dirt. The material is damp in 

6 practically all cases that I con recall; so there would 

7 be little or no so-called dirt. In other words, soil , 

8 it's possible that if some were there, I would not hove 

9 seen it. 

10 Q Let me ask it thi s way, how about where you 

11 actually took the sample out of the block, did you fi nd 

12 any materials other than what you have listed here? 

13 A No, the material was essentially clean . 

14 Q Do you hove on opinion-- Well, first of 

15 all , is it typical for somebody in your field, when you 

16 ore looking for the source of this, is it typical to 

17 consider whether it migtit have been a source of 

18 contaminatio n from the means of transportation? 

19 A I think anytime you run material li ke this, 

20 you always consider the manner in which the material was 

21 handled or as for as sampling, the manner in which it 

22 was sampled, how it was sampled and so on. 

23 Q So transportation is one way that you would 

24 look at? 

25 A Transportation, storage, how the material 
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1 was handled, loaded , unloaded and all of that, of 

2 course, could play into it. 

3 Q Okay , now do you have an opin i on as to 

4 whet her some of the material, any of the material which 

5 might have been hauled in the same trucks that the slag 

6 was hauled in would be t he source of the magnesium 

7 compounds that you found in that pit in the block? 

8 A If you want to assume that there was 

9 contamination , then this would cover one shipment , would 

10 it not , or how would it be distributed through shipments 

11 over an extended period of time? I don't see how it 

12 could effect to me. 

13 Q Okay , are you saying that in order to be a 

14 contaminant in the way that you found it, you wou ld have 

15 to constantly have this in the truck? 

16 

17 

18 

19 

20 

21 

22 

MR . ALFORD : Now, if Your Honor pleases, 

he's leading the witness. I think he 's gone 

about as far as I can tolerate, and I object . 

THE COURT : You are suggesting the answer 

to the la st couple of questions. 

23 BY MR. THURSTON : 

24 

25 

Q Do you have an opinion as to whether you 

would have had to have a constant source of 
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r-11 1 contamin ation in order to lead to this? 
L J 

2 A I would find it would be fairly unlikel y. 

3 Q Now , there is a sample that was sent to an 

4 outfit called R. J. Lee and they prepared a report . Are 

5 you familiar with that report? 

6 A Yes. 

7 Q They found that a larger proportion of 

8 calcium- ---

9 

10 MR . ALFORD: Judge, I respectfully submit 

11 this report is surely not in evidence, nor has 

12 it-- is there any way that he can get this report 

13 into evidence, even though it may be helpful to 

14 us , I respectfully submit he can't ask this man 

15 about a piece of hearsay that he can't get into 

16 evidence . 

17 MR. THURSTON: I think he can rely on their 

18 reports, but I will withdraw the question. 

19 

20 BY MR. THURSTON contd: 

21 Q Mr. Thieme, having examined all of the 

22 evidence that you have described to the jury, have you 

23 been able to reach an opinion to a reasonable degree of 

24 certainty as to the source of the magne sium compound s 

25 that you found in that pit in the block? 

113 

BRENDA E. THARPE, REGISTERED PROFESSIONAL REPORTER C8 04 ) 5U 2- ~ ~ - · 



L 1 

2 

August Thieme - Direct, continued 10 0 

A The tests that I cond ucted show the 

presence of magnesium compounds . We have t r ied to go 

3 back and rationalize and theorize any way in which 

4 contam i na tion could have been in all of t hat material. 

5 I cou ld not come up with any other sourc e and in my 

6 opinion, it's almost got to be from the slag mater ial. 

7 Q Now, is the slag ma t eri al t he only mate r ial 

8 th at appears here anywhere that was subject to the kin d 

9 of burning that you tal k about ? 

10 

11 

A 

Q 

I am not sure I und erst and t hat question . 

Let me try again : There is cement and 

12 there is sand and there is water and additives and 

13 slag --

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR . ALFORD: Gypsum , put all of the 

co ntents of the block in there . 

MR . THUR STON : If I'm missing any , I 

apologize. 

MR . ALFORD : Well, the gypsum-- not t he 

gyps um, but the pumice i s in there . 

MR. THURSTON: Okay, and pUmice. 

MR. ALFORD: And ot her additives that Mr . --

THE COURT: Ask the que stion; go ahead and 

ask the question . 
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BY MR . THURSTON contd: 

Q Considering the material, the additives and 

the water and the cement, pumice, slag, sand, which of 

thos e materials would have been subject to the kind of 

burning and over - burning tha t you are talking about? 

A I would say the s l ag is the on ly one of 

those products that I know of that would normally be 

burned. Pumice, my understanding, is a product of 

volcanic or earth heat action; however, I did not 

analyze any of the pumice. 

Q Do you have an op ini on as to whether pumic e 

has any unstable compounds i n it? 

A I ran no test on that material . 

MR . THURSTON: That's all, Your Honor. 

CROSS EXAMIN ATI ON 

BY MR. ALF ORD: 

Q Mr. Thieme, you don't have any personal 

know ledge that the concrete block contained aggregate , 

do you, the slag from up here at the foundry? 

A No , I don't, no , sir . 

Q You don't have any personal knowledge of 

that at all? 
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No, I was not there when the block was 

And you didn't run on test, so if it 

4 contained pumice, whether pumice con cause the problem, 

5 you don't know? 

6 A I ran no test on the pumice. 

7 Q And to be sure that you were getting th e 

8 slog from the foundry in its condition t hat it left 

9 here, would it hove been better to come either to the 

10 foundry or to Smiley Block Company's lot and get the 

11 slog and test it from th ere? 

12 A If I hod hod the choice, I would hove 

13 procured samples myself. Unfortunately, I'm not in a 

14 pos ition , if you bring me a sample, as a commercial 

15 laboratory, I hove to accept it from you, even though I 

16 ma y soy, well, you know, I wish you would let me toke 

17 the sample; I can't do that. 

18 

19 

20 

21 

22 

23 

24 

25 

Q But the preferred way--

A Yes, sir. 

Q - - - -would hove been to come to Lynchburg to 

Smil ey Block Comp any and gotten a sample of the slog? 

A Yes, sir. 

Q Or gone to the foundry and gotten a sample 

of the slog, but preferably from Smiley Block ' s yard? 

A Yes, sir. 
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~ 1 Q And that way then you con be sure that 

2 there is no contamination from Smiley's to Richmond and 

3 from Richmond to the block and so forth and so on? 

4 A Well, if I had token the sample, then I 

5 could tell you that I was at the site , I took the 

6 sample , and how I sampled it. 

7 Q Exactly. But you weren't there on any of 

8 these 

9 A I wasn't there , sir . 

10 Q You weren't there when the block was made? 

11 A No , sir . 

12 Q You don't know whether any slag was put in 

13 the block? 

14 A I can't answer that question. 

15 

16 MR. ALFORD : That's all, Judge, thank YOU. 

17 

18 REDIRECT EXAMINATION 

19 

20 BY MR . THURSTON: 

21 Q Is there any material of the ing r edients 

22 that go into the block, is there any material that goes 

23 into the block that would yield magnesium pockets like 

2 4 you found other t han the slog? 

25 A No t to my knowledge , ba s ed on what I 
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MR. THURSTON: Than k YOU ; that ' s all . 

THE WITNESS STANDS ASIDE . 

MR. THURSTON: We call as our next wi tn ess , 

Allen Davis. 

(A recess was taken. ) 

<Whereupon the jury reti r ed to the jury room.) 

MR . ALFORD : May the lawyers take UP 

something with you momentarily? 

THE COURT: Sure . 

MR. ALFORD : Is you r next witness , Bill, 

only as to damages? 

MR. THURSTON : Yes . 

MR. ALFORD : Well , if that witness is only 

as to damages , Judge , I thin k we could consider 

the question now of whether there is any basis at 

all for this counterclaim to go forward. 

THE COURT: All right, I ' ll let YOU argue 
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that now . 

MR . AL FORD: And I r espectf ul ly sub mit 

that un der the lo w, you'v e got to show t hat there 

was a warranty . Now , t he allegations in the 

counterclaim ore this : Frau d and 

mis repre sentatio n. Well , the testimony is 

absolutely and completel y devoid of any f roud or 

misrepresentation on the par t of Smiley Block. 

THE COURT : Do YO U concede that, Mr. 

Thurston? 

MR. THURS TON: I thought that was out .of 

t his . 

THE CO URT : Well, I never heard it 

expressly ; I don ' t know what th e two of you ore 

talking about, so as to f raud and 

mis represe ntation, the re is no evidence of that. 

MR. ALFORD : All righ t , then the next is 

neg ligence . 

THE COURT: Should have done type evidence? 

MR . ALFORD : I presume. 

THE COURT: Is that st ill before the Court, 

is that a factua l issue , yo u think , negl ig ence ; 

you haven ' t tendered any instruc tion about 

neglige nc e? 

MR . THURSTON: No , I think negligence--
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THE COURT : Negligence is gone t oo . 

MR. ALFORD: All right . 

THE COURT : So basically it comes dow n to 

warranty and if it's that and whether or not it ' s 

expressed or implied or both? 

MR. ALFORD: Right, sir, and I respectfully 

submit that even if you say that Smiley's 

assert i on that this is a good aggrega t e to use as 

a blending material in block is accepted, that 

scenario of their testimony, those people, 

including Mr . Ritter , are surely on equal par and 

probably much more versed an expert in this field 

than Smiley's, any of them will ever be, and you 

have got to show some reliance and that there was 

warranty made and that there is some reliance on 

it. Surely, these people are equally competent 

in the field with Smiley. I don't see how you 

can get past that under the evidence that is 

before the Court in this case. 

THE COURT: What evidence do YOU think 

there is, if any, of reliance on the part of the 

defendant on anything that Smiley said or did? 

MR. ALFORD : Well , Ritter SOYS that he 

relied on that one test that came into ev i dence. 

THE COURT: That one test . 
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MR. ALFORD: Henry SOYS he didn't gi ve it 

to him--

THE COURT: We ll , that could be a fa ct ual 

issue. 

MR . ALFORD: But that 's a factual issue. 

But I soy that he bought tons and tons of it 

prior to ever having it tested or anything , by 

1 ~..., I 
U I • 

his own admission , relying on Wright's assertion 

that it was good in the block , because he didn ' t 

get it until October . And from Moy unti l 

Octobe r , they got tons and tons of it . So I 

don't see how there co n be anything that you 

co uld base a recovery on a warranty. 

THE COURT: All right, is yo ur motion more 

expan sive than that or do you wont to sto p there 

an d then move along? 

M R . A L F 0 R D· : W e 11 , I j u s t w a n t t o s t r i k e t h e 

evidence with respect to the counterclaim. 

THE COURT: All right, sir, what I'm asking 

you just on that basis, is that the sum total of 

your motion? 

MR . ALFO RD: And the fact tha t they hove 

not proven anything at all in this. 

THE COURT: Well, l et's go to the question 

of the point t hat yo u've raised about any kind of 
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warranty and any reliance; go ahead and respond 

to that . Where is there a factual iss ue as to 

that? 

MR. THURSTON : Your Honor, the U.C.C. , 

which applies here, says that a party acting in 

commerce as a merchant of a pa r ticular product 

either puts out a sample of that or a description 

of it, and says this is what I want to sell you , 

that that's a warranty . You don ' t have to say , I 

warrant something , but that is a warranty under 

the U.C.C . Now, the only question he r e is a fact 

question and that is whether Mr. Ritte r got the 

certification from Mr . Smiley when he said he did 

and that the Defense 1--

THE COURT : Well, there is a factual 

question whether or not he got that exhibit, 

there is a question of fact as to that. 

MR . THURSTON : Right . 

THE COURT : The question is what does that 

mean and does that create any further factual 

issues as to liability . 

MR . THURSTON: Let's SOY for the moment that 

the jury can decide that he did get that from Mr. 

Smiley . 

THE CO URT: Okay. 
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MR . THURSTON : That ' s the description of 

the product that creates the warranty un der one 

section of the U. C. C. If you got a sample of it , 

that sample creates a warranty under another 

section of t he U. C.C. So what we are saying i s 

that the jury could decide that Mr . Ritter got 

those things , Mr . Ritter has said that he relied 

on those things , and that they made the deal as a 

result . That would create liability on the part 

_of Smiley if what was eventually sold to Tarmac 

was different from what was described in the 

description or what was there in the sample . 

Now , that gets to the factual question , and the 

factual question is did these magnesium compounds 

that Mr . Thieme said caused the expansion that 

broke those things , did those magnesium compounds 

come from the slag or from somewhere else . Now , 

the reports all talk about pop-outs, and the 

report that Mr . Ritter said that he got from Mr . 

Smiley showed no pop-outs. The report that he 

got in '92 showed no pop-outs. Now, the problem 

is that when you sample something like this, 

these are sold in big dump truck loads, and 

sometimes you are going to catch it and sometimes 

you are not , but where the thing , where the 
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problem comes in is that when the hydration 

process has been completed, when it has been long 

enough , after the stuff has come out of the mill , 

then the hydration process has been completed and 

you don't have any problem . But if stuff comes 

out of the mill before that is completed and is 

sent out , see that is where the possibility comes 

that what you are getting is not what was 

described to you . And so that's how the 

liability goes down through the fact that 

representation was made in the sense the 

description was given, the sample was given, and 

then what was delivered is not the same as the 

sample , because there are pop-outs . 

Now, whether there could be contamination 

from another source is also a fact question. Mr. 

Alford questioned Mr . Thieme about it--

THE COURT: Well , I know YOU think that. I 

am not sure that it is and I'm still struggling 

with that issue as to whether or not it is fair , 

based on the essence of your claim, to allow this 

expert to ma ke an issue of fact as to whether or 

not what he examined there was in fact what left , 

the type of thing left from Smiley . 

MR . THURSTON: Right . 
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THE COURT: He clearly said he would have 

rather had it from Smiley, wonder why he would 

have liked to have gone to Smiley's to get it , 

why did he make that statement? 

MR . THURSTON: Well, because as a scientist 

he controls and he can personally tell you how to 

sample and when, but what he also said was even 

without him having done that, the only source of 

the magnesium in all of these ingredients is the 

slag . That's the only place magnesium could have 

come from, No . L and No . 2, that· s the only_ 

place that unstable magnesium could have come 

from. And so what he is saying is that as a 

chemist with his experience, you won't have it 

come from some other source, some other 

contamination in the truck or in the yard or 

whatever , unless-- he didn't think that was 

possible, because it's so unstable it will 

hydrate and it won't contaminate the stuff . So 

what he is saying and what makes it a fact issue 

is that in his opinion as a chemist for 42 years , 

the only source of this magnesium, which is 

clearly the cause of the pop - outs, the only 

source for that magnesium has to be the slag. 

MR . ALFORD : Judge, the gentleman was very 
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candid; he didn't even know the slag was in the 

block that he examined ; th at · s No. 1. Then you 

get down to the No. 3 sample , and Mr . Ritter 

testifies that he delivered to him materia l that 

was shipped from South Carolina, what did he call 

it, I wrote it on a piece of paper here , bo t tom 

ash, and he didn ' t even know that he was 

examining bottom ash from South Caro lina , and he 

found the magnesium in i t. And I just say that 

based on the chain, the material, where it was 

gotten from , the fact that he didn ' t come to the 

source , and the various other factors that are 

not proven , that report is totally and completely 

unreliable and surely does not carry the burden 

of proof that the counterclaim has to car ry that 

this material--

THE COURT: · Do you all remember a case that 

came out, I think it was Mary Washington , anyway, 

it involved a defective sidewalk injury , and 

there was an interval of time in between the time 

the expert examined it or something . And the , 

Supreme Court threw th at out , sai d there were too 

many variables , or words to that effect, to make 

the expert's testimony probative. This is sort 

of analogous to that and it gives me great 

1ZG 
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concern that the very thing that you are saying 

that is that Smiley calls this i s open to 

speculation almost , because the substance that 

was delivered , there is a question as to how it 

arrived, and what happened to it in the interval . 

Your own expert is saying that he would have 

preferred to have come up here and gotten it at 

Smiley, and that is obvious why he would have 

preferred that , because the test itself wou ld 

have been much more reliable. 

MR . TH URSTON : I would have to agree with 

you if he had the opinion that the magnesium 

could have come from anywhere else , but his 

opinion is that it could not have come from 

anywhere else . That ' s different from the 

sidewalk case , where there is all kinds of 

causes. 

THE COURT: On direct he said he didn't see 

how , and then on cross, he said something else . 

Any further statement? 

MR. ALFORD : No , sir , I mean I think that 

you've summed it up , Judge, exactly the way that 

we see it . 

THE COURT : I don't like to take it away 

from the jury, but I think in this case , becau se 
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of the nature of the claim that fundamental 

fairness dictates that you have got to show a 

better chain than that . So I om goi ng to sus tai n 

the motion. 

MR. ALFORD: Thank you. 

MR. THURSTON: We toke exception, Your 

Honor , respectful l y . 
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r-12 1 L Brenda E. Tharpe, Registered Professional 
. .J 

2 Repor t er , do hereby certify that the foregoing is a true 

3 and accurate transcript of the tapes of the Lynchburg 

4 Circuit Court of the defense testimony and motions mode 

5 taken from the captioned case during the presentation of 

6 the defense testimony, transcribed by me from said tapes 

7 to the best of my abi l ity . 

8 

9 Given under my hand this 21st day of July , 1994 

10 

11 

12 

129 



2 

3 

THE COURT: What about -- how do we stand on the evidence 
now; are we to the instructions now? 
What instructions then are you tendering, 
Mr. Alford? 

MR. ALFORD: If that'sthe case, the only instructions we 
4 need is that if the material was delivered and 

not paid for. 
5 

THE COURT: Instruction No. l? 
6 

MR. ALFORD: Yes, sir, I don't think there's any question 
1 about the material being delivered and the 

amount. 
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THE COURT: 

MR. ALFORD: 

THE COURT: 

MR. ALFORD: 

THE COURT: 

I will give that and what I would add in 
Paragraph 2 is a comma after due, rather than a 
period, or in any other manner Tarmac breached 
the contract by failure to pay Smiley Block 
invoices when due or by any manner. 

Judge, I would move that you strike the defendant's 
evidence as to the counterclaim and by doing 
~o, to enter up a verdict for the plaintiff. 

Well, he has no evidence then; that ' s the 
effect of it. I mean ---

There is no evidence that we didn't bill 
him and we didn't deliver it; and that the 
bargain was in existence. 

The only other evidence you woudl have, 
Mr. Thurston, would be evidence of damages. 

MR. THURSTON: Yes, sir. 

THE COURT: You want to be heard any further before I ( inaudib e) 
20 It's almost inevitable I have I have to do it 

based on the ruling. 
21 

22 
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MR. THURSTON: It seems like that; I don't have any evidence 
to--

THE COURT: 

MR. ALFORD: 

THE COURT: 

I sustain the motion to strike the evidence 
on the counterclaim. 

All right, I will give the instruction 
now and what else ar you asking for? 

I just ask you to instruct the jury that 

we're entitled to a judgment for the $33,082 

I'm going to let them decide-- I'm going 
to let them---

9 MR. THURSTON: I don't think there is any reason to even give 
it to them if you're directing --

10 
THE COURT: Do you agree it shoudl be sustained? 

11 
MR.,THURSTON: Yes, if you are going to tell them they've 

12 got to enter a verdict for $33,080, it's no 
reason to send them back there. 
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THE COURT: ALl right, just call them back then. ~\ll 
/ (,, ~ f 
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FROEHLING .& ROBERTSON, ~~;~~;. 
FULL SERV1CE LABORATORIES • ENGINEERS & CHEMISTS 
"OVER ONE HUNDRl!D· YEARS OF SERVWI:" 

Richmond, Virginia 
July 19, 1991 

1 s·e 1RECORO f'!JO.: R-53-2033 
CONTROL NO.: 53-91-36330 

TEST REPORT ON SLAG 

CLIENT: 
PROJECT: 

·DATE RECEIVED: 1-17-91 

SAMPLED BY: client APPLICABLE $J°ANDARD: ASTM . C331 

TEST RES UL TS: 

Unit Weight, Ory Loose, PCF 
Popouts 

:·.-1~ .. ~ - .• . . . Stalr:-t, 0641 
v,.· . · · Frf•i..1 ·p...,..., I C142 ? 'I\.:,. ....... ... · .. :.:: aue. cuuces, 

·'. .. : .. ~.·.~.~.-·.: . ;.'.'.:.~:~o;gari1e-.-co1or Plate, C4o · · - - -'.- ~~·:..-.:~--Stittrifrage ~ · 
/F::~ ..... -. }~~;:..· · . 2a·.oa~ 

.. , .. 
.. '•'' 

"· ;.· 

. 1'.~., , . . .. ...... · Avg.: 0.034 

Loss on tanftlon 
Sieve Analys_ls, C135 

' '·· 
0.045 

0.56 

Size 3 Passing 
3/8 100 
~ ~o 
#8 77.0 
#16 40.0 . · .\~ .. ,, 
#30 19.0 ... 

40-80 

#50 12.0 1Q.35 . . 
#1 oo . e.o ~2!3· 

NOTE: The above results lndlcat~ithat the material tested compljed with the minimum 
.. 

-.~· ,,. 

requirements of ASTM 'c331; , j 
' I • 

• ' ... 

.,.., . .. 
.•· .. ;.,, ·;;·----~~ 

~ DEFENDANT'S I EX71BIT 

_- . HIADQUAATERI! 3015 ~MSARTON ROAD• BOX 2752).'AltHMONO. VA. 23291 • 
.. . TELEPHONI! AREA CODI! ~~~1, 
·· IMHCHl9:ASHaVll.1.LNC•MLT1MOR8.MOe ·NC•~ YA• 
CRO~i VA• ,AYnTrl1U.I. NC• l'AIED!AIC1CSBURQ.j VA• QRHNVIUJ!. SC• 
RAl.EIOH. NC. ROANOKE. VA. STEm.tNO, VA. SAl.ISounv. MO • 

: · 

'"'J.; 

.. 
'" :-- .. 

.,.. ... ~· 

:.:~ ...... 



SINCE 

1881 

FROEHLING & ROBERTSON, INC. 
GEOTECHNICAL • ENVIRONMENTAL • MATERIALS 

ENGINEERS• LABORATORIES 
"OVER ONE HUNDRED YEARS OF SERVICE" 

RECORD NO.: T-53-2208 
CONTROL NO.: 53-92-42154 

Richmond, Virginia 
October 13, 1992 

TEST REPORT ON LIGHTWEIGHT AGGREGATE 

CLIENT: Tarmac Cellostone 

PROJECT: MateriaJ EvaJuatlon 

SAMPLED BY: Client DATE RECEIVED: 6-10-92 

APPLICABLE STANDARD: ASTM C 331 

TEST RESULTS: 

Sieve Analysis (C136) 

Sieve Size 
1/2 
3/8 
#4 
#8 
#16 
#50 
#100 

Unit Weight (C29 
Dry Loose, PCF 

Stain (C641 ) 
Popouts (C151) 
LOI, (C114) 
Shrinkage (C157) 

28 Day,% 
100 Day,% 

(
1l Specification for #4 to O size 

% Passing 
100 
100 
99.3 
86.1 
45.6 
10.5 
5.8 

53.8 
No Stain 
None 
0.36 

-0.08 
-0.083 

~ DEFENDANT'S 

I 
EXHIBIT 

{,-U--1~'1/.Y-
H!ADOUAfl1"!M: 30\I DUMSARTOH fOO • llOIC Z71IU • RICHMOND, W. 233n-7U4 

TaEPHOHE (80C) 2&W10I • FAX (80C) _.\D 
MANCHO: ASHEWJ.£, NC • ~ MD • CHAN.m"M, NC • QE8Al't!Al<E, W. 

CAOZn"' • Mm"mUI. NC• l"NDlllOWN, "" 13 3 
GREENYIU.!. 8C • AALEIOH. NC • AOo\NaCI!, W. • 81'UllJNC1. "" 

ASTM C 331 
S pectflcatlon 

100 
85-100 

40-80 
10-35 
5-25 

... 

70 PCF Max. 

None 
12% Max. 

0.10% Max. 

am es 
Manager, Concrete Services 
FROEHUNG & ROBERTSON, INC. 



Mr. Knight Smiley 
Smiley Block Co., Inc. 
P. 0. Box 466 
Lynchburg, VA 24505 

Gentlemen: 

Tarmac Mid-Atlantic, Inc. 
P.O. Box 1685 •Ashland, VA 23005 • 804-343-7811 

FAX: 804· 798-1725 

June 11, 1993 

This is to confirm our recent telephone conversations regarding pop-outs that we 
are experiencing on several of our commercial block jobs. This is quite a serious problem 
because of being responsible for repairing block walls. It also casts some shadows on 
the integrity of our products. If you have any information relating to pop-outs or 
suggestions on how to eliminate them we would appreciate you sharing this information 
with us. 

I thank you for your cooperation in this matter. 

JER/j~ 

Best regards, 

TARMAC MID-ATLANTIC, INC. 

{).G~ 
J. E. Ritter, Manager 
Richmond Block Plant 

1.34 



SINCE 

FROEHLING & ROBERTSON, INC. 
GEOTECHNICAL • ENVIRONMENTAL • MATERIALS 

ENGINEERS• LABORATORIES 
"OVER ONE HUNDRED YEARS OF SERVICE" 

1881 

Tarmac 
P. o. Box 1747 
Ashland, Virginia 23005 
Attn: Mr. Richard Wright 

Re: F&R Reports 
(1) 9307062 Dated 
(2) 9307127 Dated 
(3) 9307127A Dated 

Dear Mr. Wright: 

October 1, 1993 

July 16, 1993 
July 29, 1993 
Sept. 7, 1993 

The samples represented by the above reports were found to 
contain varying amounts of magnesium compounds. For convenience in 
calculations they were expressed as magnesium carbonate. Actually 
they may exist as a mixture of oxide, carbonate and hydroxide. 

The initial sample (our report 9307062) obtained from the base 
of a pop-out cavity, when tested, indicated a high level of 
magnesium compounds. These compounds are believed to be 
responsible for the pop-outs. 

• 
Three samples of coarse aggregate, labeled "slay aggregate" 

were submitted for tests. Visual examination indicated the 
presence of soft white masses varying in size to 3/8". Chemical 
analysis indicated the presence of magnesium compounds in the range 
7.6 - 40.2~. 

Apparently during block manufacture, these masses may not 
disintegrate and may remain mostly intact. Their· presence appears 
to suggest that these masses of high magnesium compounds can 
continue to hydrate, undergo an increase in volume, and effect 
surface defects in the form of small cavity formation (pop-outs). 

If we can be of further service please call. We appreciate 
this opportunity to serve you. 

AAT/dd 

Hl!AOOUARnM: 30ll ~ ~ o llCllC 27Uol • AICHMOHD, '°' ~7124 
TaEJIMONI (I04) .w101 • MX lllMJ 2Jl4.12DZ 

Sincerely, 

~~~~ 

August A. Thieme 
Chief Chemist - Materials 

= DEFENDANT'S 
EXHIBIT 
0 
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FROEHLING l ROBERTSON, INC. 
ClEOT!CHNICAL • ENVIRONMENTAL • MATERIALS 

!NCllNel! .. 9 • LAIOAATOAIE8 
"OWll ONE HUHDtffD ~ °' Sl1MCE9' 

ldllOn oan: JUly 16, 1993 
9307062 
Tarmac 

Laa ta 
I' 5 R CLID'?I 

P. O. BOX 1747 
Aabland, Va. 23005 
Attn: Richard Wright 

8UPLB COLl.JICMBS 
LAB UCJl%ft: nan:... .:z~-14-::93 - '!Dd I --- - - - · · · 

AIQLJSXS J>ATB/TIHI JllDOP 

Identitiaation 
ot Pop out Material 7-14-93 1320 AS'l'K C2S 

Analysis of Kateriai 

R•r Pop-out material rmaoved trom concrete buildinq unit. 

Renltss 

Appearance: Fine, White, Povdar · 
Solubility Mo•tly, in dilute hydrochloric acid 

Silica + Acid Insoluble 
Aluminum.·· oxide + Iron oxide 

as ~o3+re2~:s · 
calcium aa c;coL 
Magnesium as !'!.'-Vs 
Not Determined 

5.48t 

2.36t 
17.73, 
!57.30t 
Balance 

AAT 

Notez When the sample was reacted with dilute hydrocbloric acid 
an odor typical ~t hydroqen sulfide waa noted. 

Manager, ChGical Senices 

DA/AAT/dd 

~ -IXWMIONWO• .. lfll4•~•a:in-'lllM 
T&PHCNS~~ •PQ~ .... 

~HO• m, MD•OUAlQrTt. NO• Q~ • 
CRCllft ... ~ llC. ~"' 
~to·~iec:·~ ..... ~,. 
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FROEliLING & ROBERTSON, INC. 
GEOTECHNICAL • ENVIRONMENTAL. • MATERIALS 

ENGINEERS• LABORATORIES 
"OVER ONE HUNDRED YEARS OF SERVICE" 

CERTrFICATE OF AN~LYSIS 

REPOR'l' DATE: July 29, 1993 
9307127 
Tarmac 

LAB #: 
F & R CLIENT: 

P . o. Box 1747 
Ashland, Va. ZJ005 
Attn: Richard Wright 

Examination of Slaq Aggregate 

Lab No.: 9307127-01 
Marked: Slag Aqqregate 

Test sample Selection: 

A. portion of the submitted sample was dried at lOO • c and 
visually examined. Several pieces of a soft, easily crushed (by 
hand) material were separated. These pieces appeared white to off­
white in color. They were mostly soluble in dilute ( l-1) 
hydrochloric acid. The odor of hydrogen sulfide was evident. 

Chemical Analysis: 
Silica + Acid Insoluble Matter 
Aluminum Oxide ~ Iron Oxide as 

. Al:!OJ + Fe20J 
c a1c1wn as cacoJ 
Magnesium as MgCOs 
Not Determined 

comments: 

2.44% 

13.SO:t 
30.52:S 
40.20% 
Balance % 

The findings of magn~sium compounds is suggestive of the 
prescence of unhydrated oxides. Tb.e magnesium compounds indicated 
a re bel feved to have been .i.n the form of magnesium hydroxide and 
ox ide , thc sourc~ may have b~en from a dolomitic lime . 

Hl!.400U.t.ATl!ll9 : :JO I~. OIJMAAmON 1\0,..0 • !\OX '/Th"JA • lllO llMJNll. VA ;>:"l:~l 1 .r ,;• 1 

Tl!U:PMON! (904} ~ • l'AX lll041 ~;~c 

•\St41illlt.LI!. NC • QAUW0tl€, MO • OiAHl.01" 11:. N<; • I, ll·:W't AIU W\ 

~I. V4 • f:Mt~. HC • m~:. "" 

(\RliliN\llll.E. SC • IW.EIQM, MC • ~ VA • !iTUll. INC.. VA 1J7 
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1. "' 

Typically in the lime burning of dolomite (Mgco3 + caco3). The 
magnesium carbonate is decomposed into Mo + co2 long before the 
calcium carbonate is completely decompose~. Thus the MgO becomes 
ov erburned and its reactivity toward water is greatly r educed. 
Under these conditions only a small percentage of the Mo is 
~ydrated. a 

It is our feeling that this delay in hydration of the Mi.O is 
related to the formation of pop out's in the masonry building 
units. 

Respectfully, 

. :"/' ~- .~JI . ·7""'. ,/ 
•.. "'7-:l7~~ .:;,...-- / ,.,,..":rJ.?l#~J 

August A. Thieme 
services Chief Chemist - Materials 

DA/ AAT/dd 
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FROEHLING & ROBERTSON, INC. 
GEOTECHNICAL • ENVIRONMENTAL • MATERIALS 

ENGINEERS• LABORATORIES 
"OVER ONE HUNDRED YEARS OF SERVICE" 

CERTIFICATE OP ANALYSIS 

REPORT DATE: September 7, °1993 
9307127A (Supplement) 
Tarmac 

LAB t: 
F ' R CLIENT: 

P. o. Box 1747 
Ashland, Va. 23005 
Attn: Mr. Richard Wright 

Marked: From Stock Pile, Designated as shown below. 

TEST SAHPLE SELECTION: 

The submitted slag aggregate consisted of 3 gross samples 
weighing about forty pounds each. 

A portion of each sample was dried at 100 • C and visually 
examined. several specimens of a soft, easily crushed (by hand) 
material were selected from each sample. All pieces appeared white 
to off-white in color and were mostly soluble in dilute (l-l) 
hydrochloric acid. The odor of hydrogen sulfide was noted. 

The samples were tested for the presence of magnesium 
compounds. 

ANALYSIS: 

Total magnesium expressed as magnesium carbonate: 

SAMPLE DESIGNATED: 

l a 15.32% 
b 23.01% 
c 31.27% 

2 a 33 . 19% 
b 7.61% 
c 14.87% 

3 a 27.89% 
b 38.34% 
c 37.01% 

~: 31715 DUMSARTOH AOAO • llOX 27SZ4 • RIOIUOHQ. W. 23211-7524 
TEl9HOHI! (804) *41'01 • FAX (ICM) 2&1-12112 

AllHEVll.U. NC• MU1MON!. MD• ~NC• ~ W. 
c:AC!mT, W. •~NC• ~Rl. W. 

GAl!EMUL SC• AALEIQH, NC• ~ W. • ~'A 
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COMHINT: 

As noted in our previous report the finding of magnesium 
compounds is suggestive of the presence of unhydrated oxides. 

Respectfully, 
;;.i' _,_ / ·-.- ,,. .. 

.: ·c.-· ~f·'• ..-v . : . ,..-t- ·t.. _..... '-'-

Auqust A. Thieme 
Chief Chemist - Materials 

AAT/dd 
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SINCE 

FROEHL1Na ·& Roa~nTSON, INC. 
FULL SERVlte LABORATORIES • ENGINEERS & CHEMISTS 
"OVER ONE HUHD1'£D YEARS OF SERVICE" 

1 8 8 1RECORD NO.: A-63-20-13 ' 
CONTROL. NO.: 53-91-38330' 

. TEST REPORT ON SLAG 

Richmond, Virginia 
July 19, 1991 

CLIENT: Southern Brick & Block, P.O. Box 6668, Richmond, VA 23230 
PROJECT: Material Evaluation, P0#30-13330 

DATE Al:CEIVEC: 1-17-91 

SAMPLED BY: cfient APPUCABLE STANDARD: ASTM C331 

TEST Rl!SUL TS: 

Unit Weight, Ory Loose, PCF 
Popouts 
Stain, CS41 
Friable Particles, 0"142 
Organic Color Plate, C40 
Shrinkage 

Avg.: 

2S Daya 

0.034 

49.9 
None 
Very Ught 
0.3% 
0 

100 Days 

0.04S 

ASTM C331 
s.aaclftcatlona 
70.0 Max. 
0 

· L.oss on Ignition a.se 12.°" Max. 
Sieve Analysis. 0136 

Size % Passing 
3/8 100 100 
#4 ee.o as.100 
#B n.o 
#16 <40.0 40-80 
#30 19.0 
#SO 12.0 1()..35 
#100 ao s-as 

NOTE: The at»Ja results indicate that the material tested complied with the minimum 
requirements ct ASTM 0331. 
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1'ELEPHON E AREA COOE (804) 254-2701 
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CROZEI. VA . FAVETrev1LLE. NC. FAEOERICKSBURG. VA. GREENVILl.E. SC. 
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VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF LYNCHBURG 

SMILEY BLOCK COMPANY, INC., * 
a Virginia corporation * 

Plaintiff, 

v. 

* 
* 
* 
* 
* 

TARMAC MID-ATLANTIC CO., INC. * 
a Delaware corporation, * 

Defendant. 

* 
* 
* 
* 

case No. 680CL93017617 

FINAL ORDER 

On June 23, 1994, came the plaintiff, Smiley Block Company, 

Inc., a Virginia corporation ("plaintiff"), represented by John 

R. Alford, Esq. and John R. ~lford, Jr., Esq., and Tarmac Mid-

Atlantic Co., Inc., a Delaware corporation, ("defendant") 

represented by William L. Thurston, Esq., upon a Motion for 

Judgment and Counterclaim and request for trial by jury. 

The Court then impanelled thirteen qualified jurors. 

Whereupon the attorneys for the plaintiff and the attorney 

for the defendant each alternately exercised their rights to 

strike the names of three veniremen from the panel, as provided 

by law, and the remaining seven jurors, Dee Blackstock, Jr., 

James Tuggle, Constance Waller, Dan Pelletier, Celia Towles, 

Patricia Green and Sharon Ware, constituting the jury for the 

trial were duly sworn to well and truly try the issues joined and 

a true verdict give according to the law and the evidence . 



After opening statements, the evidence was presented by the 

attorneys for the plaintiff and the attorney for the defendant. 

After the conclusion of the plaintiff's evidence as to it's 

Motion for Judgment and the defendant's evidence as to it's 

Counterclaim, the plaintiff, by counsel, made a motion to strike 

the evidence of the defendant as to it's Counterclaim. The 

motion to strike the evidence was granted by the court and said 

counterclaim is hereby dismissed . The court then inquired of the 

defendant whether or not it had any evidence to present as to the 

amount of the account tendered by the plaintiff in it's Motion 

for Judgment and the defendant replied that it did not and that 

it was not necessary to submit the matter to the jury. 

It is therefore ORDERED, ADJUDGED and DECREED that the 

plaintiff recover of the defendant and be given judgment for 

Thirty-three Thousand Eighty-two and No/100 Dollars ($33,082.00), 

plus interest from May 10, 1993, to which action of the Court the 

defendant, by counsel, objected and excepted. 

Entered this 30;z;;l--day of ~ , 1994. 

~ 
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I ask for this : 

~ft.1w ~ 
John R. Alfor_d_, -E-z.,_u_ir__.e.__ _______ _ 

CASKIE & FROST 
2306 Atherholt Road 
P.O. Box 6360 
Lynchburg, Virginia 24505 
(804) 846-2731 

Counsel for the Plaintiff 

Seen and objected to for the reasons stated to the Court in argument on the plaintiff' s motion 
to strike the defendant's evidence in its counterclaim, that the basis for the plaintiffs motion was 
a factual issue go~g to the weight, not the admissibility, of the evidence, and that the issue 
should not have been taken from the jury. 

William L. Thurston, Esquire 
BEALE, BALFOUR, DAVIDSON, 

ETHERINGTON & PARKER 
701 East Franklin Street, Suite 1200 
Richmond, Virginia 23219 
(804)788-1500 

Counsel for the Defendant 

/-{' { .._) . !Z.11-- . 

jlD 111 
~ ;.54 ·pv:J . 

i-Cc h).L .T 

144 



ASSIGNMENTS OF ERROR 

1. In granting Smiley's motion to strike, the trial court erred in failing to view the 

evidence and all reasonable inferences therefrom in the light most favorable to the non-moving 

party, and in talcing the case from the jury. 

2 
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