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COMMONWEALTH OF VIRGINIA Rl

STATE CORPORATION COMMISSION
RSt IR AT

e AT RICHMOND, JUNE 21, 1995

R3O0 20 B 24
COMMONWEALTH OF VIRGINIA
At the relation of the
STATE CORPORATION COMMISSION

v. CASE NO. INS950079
NORWEST CORPORATION,
NORWEST MORTGAGE, INC.

and

AMERICAN LAND TITLE COMPANY, INC.,
Defendants

RULE TO SHOW CAUSE

IT APPEARING from an investigation and subsequent
allegations by the Bureau of Insurance that Norwest Corporation-
("Norwest"), a bank holding company incorporated under the laws
of Delaware, Norwest Mortgage, Inc. (“NMI"), a wholly-owned
subsidiary of Norwest incorporated under the laws of Minnesota
and engaged in the business of making residential mortgage loans
in vVirginia, and American Land Title Company, Inc. ("ALTC"), a
wholly-owned subsidiary of‘NMI incorporated under the laws of
Nebraska and licensed by the Commission to transact the business
of a title insurance agency in Virginia, in at least one
instance, violated Virginia Code § 38.2-1024 by transacting the
business of title insurance without first obtaining a title
insurance company license from the Commission; to wit: on or
about October 3, 1994, Defendants issued Title Option Plus
("TOP") on a mortgage secured from NMI by Douglas C. Kline and
Diane L. Kline, 10414 Hunter Ridge Drive, Oakton, Virginia, for

which a fee or premium was paid by the Klines to ALTC;
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THEREFORE, IT IS ORDERED:

(1) That Defendants appear before the Commission's Hearing
Examiner, who is hereby appointed to conduct a hearing on behalf
of the Commission pursuant to the authority granted the
Commission in Virginia Code § 12.1-31, in the Commission's
Courtroom, 2nd Floor, Tyler Building, 1300 East Main Street,
Richmond, Virginia, at 10:00 a.m. on September 27, 1995, and show
cause, if any, why the Commission should not, in addition to a
penalty under Virginia Code § 38.2-218, order Defendants to cease
and desist from any conduct which constitutes a violation of
Virginia Code § 38.2-1024, or suspend or revoke ALTC's license to
transéct the business of a title insurance agency for Defendants'
violations of Virginia Code § 38.2-1024;

(2) That, in accordance with § 12.1-31 of the Code of
Virginia, a Heariné Examiner shall condﬁct all further
proceedings in this matter on behalf of the Commission,
concluding with the filing of the Examiner's final report to the
Commission. In the discharge of such duties, the Hearing
Examiner shall exercise all the inquisitorial powers possessed by
the Commission, including, but not limited to, the power to
administer oaths, require the appearance of witnesses and parties
and the production of documents, schedule and conduct prehearing
conferences, admit or exclude evidence, grant or deny
continuances, and rule on motions, matters of law, and procedural
questions. Any party objecting to any ruling or action of said
Examiner shall make known its objection with reasonable certainty

at the time of the ruling, and may argue such objections to the

)
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Commission as part of its comments to the final report of said
Examiner; provided, however, if any ruling by the Examiner denies
further participation by any party in interest in a proceeding
not thereby concluded, such party shall have the right to file a
written motion with the Examiner for his immediate certification
of such ruling to the Commission for its consideration. Pending
resolution by the Commission of any ruling so certified, the
Examiner shall retain procedural control of the proceeding; and

(3) That the Hearing Examiner hereinbefore appointed shall
cause the testimony taken at such hearing to be reduced to
writing and promptly deliver his written findings and
recommendations together with the transcript of the hearing to
the Commission for its consideration and judgment.

AN ATTESTED copy hereof shall be sent by the Clerk of the
Commission by REGULAR AND CERTIFIED MAIL, RETURN RECEIPT
REQUESTED, to John P. Thornton, Chief Financial Officer, Norwest
Corporation, 6th and Marquette, Minneapolis, Minnesota 55479-
1052; Stephen D. Morrison, Senior Vice President, Secretary and
General Counsel, Norwest Mortgage, Inc., 405 S.W. 5th Street, Des
Moines, Iowa 50309-4626; Michael G. Fahey, President, American
Land Title Company, Inc., 314 South 19th Street, Omaha, Nebraska
68102; Edward R. Parker, Esquire, 5511 Staples Mill Road,
Richmond, Virginia 23228, Registered Agent for Norwest Mortgage,
Inc. and American Land Title Company, Inc.; and deliver a copy to
the Bureau of Insurance in care of Deputy Commissioner Mary M.

Bannister.
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COMMONWEALTH OF VIRGINIA
STATE CORPORATION COMMISSION

COMMONWEALTH OF VIRGINIA
At the relation of the

S8TATE CORPORATION COMMISSION

Plaintiff,

v. CASE NO. INS8950079
NORWEST CORPORATION,

NORWEST MORTGAGE, INC.

and

AMERICAN LAND TITLE COMPANY, INC.,

W e N P N P P P P b b P b P i P b

Defendants.

JOINT ANSWER TO RULE
TO SHOW CAUSE

Norwest Corporation, Norwest Mortgage, Inc., and American
Land Title Company, Inc., Defendants, for their answer to the
Rule to Show Cause, and pursuant to Rule 5:16(c) of the Rules of
Practice and Procedure of the State Corporation Commission,
jointly state as follows:

1. The Defendants deny that they have violated Virginia
Code § 38.2-1024 by transacting the business of title insurance
in Virginia.

2. The Defendants will show, on the evidence and the law,
that Title Option Plus is not title insurance requiring the
Defendants, or any one of them, to be licensed in Virginia as a

title insurance company.



WHEREFORE, Norwest Corporation, Norwest Mortgage, Inc., and
American Land Title Company, Inc. request the State Corporation
Commission to find that the Defendants, and neither one of them,
has violated Virginia Code § 38.2-1024, and dismiss this matter
and place it among the ended causes.

Respectfully submitted,

NORWEST CORPORATION
NORWEST MORTGAGE, INC.

and

AMERICAN LAND TITLE COMPANY, INC.
- ‘

By

David F. Peters -
HUNTON & WILLIAMS '
Riverfront Plaza, East Tower
951 East Byrd Street
Richmond, Virginia 23219-4074
(804) 788-8291
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CERTIFICATE OF SERVICE
I hereby certify that on this 14th day of July, 1995, I

caused a copy of the foregoing JOINT ANSWER TO RULE TO SHOW CAUSE
to be forwarded by United States Mail, postage prepaid, to
Michael D. Thomas, Esq., Associate General Counsel, Office of
General Counsel, Virginia State Corporation Commission,

P. 0. Box 1197, Richmond, Virginia 23209 and to Glenn P.
Richardson, Hearing Examiner, Virginia State Corporation

Commission, P. O. Box 1197, Richmond, Virginia 23209.




COMMONWEALTH OF VIRGINIA
STATE CORPORATION COMMISSION

COMMONWEALTH OF VIRGINIA
At the relation of the
STATE CORPORATION COMMISSION
v. CASE NO. INS950079

NORWEST CORPORATION,
NORWEST MORTGAGE, INC.
and
AMERICAN LAND TITLE COMPANY, INC.,

Defendants

The complete transcript of the
testimony and other incidents of the above-captioned
matter when heard on November 15, 1995, before the
Honorable Glenn P. Richardson, Senior Hearing Examiner for

the State Corporation Commission, Richmond, Virginia.

Reported and transcribed
by: Karen Baxter Tubbs

(4
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APPEARANCES:
Honorable Glenn P. Richardson,

Senior Hearing Examiner

Michael D. Thomas, Esquire,
and
Peter B. Smith, Esquire,

Counsel to the Commission
C. William Waechter, Jr., Esquire,
and
Ralph L. "Bill" Axselle, Jr., Esquire,
Counsel for Virginia Land Title
Association and Lawyers Title
Insurance Corporation
David F. Peters, Esquire,
and
Louanna Godwin, Esquire,

Counsel for the Defendants
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NOTE: The matter is called to be
heard at 10:00 o'clock a.m., November 15, 1995,

and begins as follows, viz:

THE BAILIFF: Today's docket consists
of INS950079, Norwest Corporation, et al, for a
rule to show cause.

Louann Godwin and David Peters,
counsel for Applicant.

Michael Thomas and Peter B. Smith,
counsel for Commission.

Ralph L. Axselle, Jr. and C. William
Waechter, Jr., representing Lawyers Title
Insurance Corporation and Virginia Land Title
Association.

Glenn Richardson, Hearing Examiner,
presiding.

HEARING EXAMINER: Good morning,
ladies and gentlemen, counsel.

Are we ready to proceed?

MR. THOMAS: Your Honor, the Staff's
ready to proceed this morning. I just want to
clear up one item on the calling of the case.

In today's action, Norwest Corporation, Norwest

12
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Mortgage, Inc. and American Land Title Company,
Inc., are appearing as Defendants in a rule to
show cause.

The Commission is prosecuting this
case. The Lawyers Title Insurance Company and
the Virginia Land Title Association have
previously filed a motion to appear in this case
as Petitioners under the Commission's Rules of
Practice and Procedure. So I just wanted to
clear that one item up on the appearance of the
parties.

HEARING EXAMINER: Well, I guess
technically Lawyers Title is a joint
Complainant, and Virginia Land Title is an
Intervenor.

MR. THOMAS: That's correct, Your
Honor.

First, some administrative matters,
Your Honor. I have the Rule to Show Cause and
the certified mail receipts where the Rule was
sent by certified mail to each of the Defendants
and received by the Defendants, and I would ask
that the notices be accepted into the record.

HEARING EXAMINER: All right.

The proof of service will be marked

13
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and received as Exhibit A.

MR. THOMAS: Your Honor, the second
administrative letter I have is that the parties
have agreed to a supplemental joint stipulation
of fact, and I have that, and we are prepared to
admit that this morning. It includes the
submission of four additional exhibits with the
joint stipulation.

HEARING EXAMINER: All right.

If you would pass that forward, Mr.
Thomas.

(Pause)

I assume all other counsel have
reviewed these documents and agreed to submit
them along with the original joint stipulation?

MR. WAECHTER: Yes, sir, we have.
They have been signed by all counsel.

MR. PETERS: Yes, sir, Your Honor.

HEARING EXAMINER: All right.

MR. THOMAS: Your Honor, the third
administrative matter I have this morning is I
would, since this is a rule to show cause
proceeding before the Commission, I would ask
that the witnesses that are appearing on behalf

of all parties be recused from the hearing until

14
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such time as they are to testify.

HEARING EXAMINER: All right.

I will go ahead and grant that motion.

MR. PETERS: Your Honor, I object to
that. I have one witness, Mr. Keller, who is a
representative of the clients, and I think he is
entitled to be in’the hearing room during the
entire proceeding.

HEARING EXAMINER: I was going to give
each party the ability to keep one witness in
the hearing room. Would that satisfy your
concern, Mr. Peters?

MR. PETERS: Yes, sir.

HEARING EXAMINER: All right.

Very well, Mr. Thomas' motion to
sequester the witnesses will be granted. Each
party will be entitled to have one
representative in the courtroom, whether they
are going to testify or not. So I would ask if
the bailiff would locate acceptable
accommodations for the witnesses.

This is going to apply to any of the
witnesses who are going to testify in this
proceeding. Anyone who is in the courtroom who

is not going to testify, of course, can remain

15
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here this morning. The witnesses who will
testify, who are going to be sequestered, I
would ask you not to discuss the nature of any
testimony that you give in this proceeding
amongst yourselves until this hearing is

concluded.

NOTE: The witnesses retire from the
courtroom, after which the hearing resumes as

follows, viz:

HEARING EXAMINER: Mr. Thomas, do you
want to go ahead and proceed with your opening
statement?

MR. THOMAS: Yes, Your Honor.

Your Honor, on June 21st, 1995, the
Commission issued a rule to show cause wherein
it is alleged that the Defendants, Norwest
Corporation, Norwest Mortgage, Inc., American
Land Title Company, Inc., have violated Virginia
Code Section 38.2-1024, by transacting the
business of title insurance without first
obtaining a title insurance company license from
the Commission.

It is alleged that on or about October

16
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3rd, 1994, Defendants issued Title Option Plus
on a mortgage secured from Norwest Mortgage,
Inc., by Douglas C. Kline and Diane C. Kline,
residents of the Commonwealth of Virginia for
which a fee or premium was paid by the clients
to American Land Title Company.

Defendants were ordered to appear
before the Commission and show cause, if any,
why the Commission should not, in addition to a
penalty under Virginia Code Section 38.2-218
order Defendants to cease and desist from any

conduct which constitutes a violation of

" Virginia Code Section 38.2-1024 or suspend or

revoke American Land Title Company's license to
transact the business of a title insurance
agency for Defendants' violation of Virginia
Code Section 38.2-1024.

There are two issues which are before
the Court this morning. The first of those
issues is whether TOP, Title Option Plus, is
insurance. Virginia Code Section 38.2-100
defines what an insurance company is, and that
definition is that, "It is any company engaged
in the business of making contracts of

insurance." The term "contract of insurance" is

17
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not defined in the Code of Virginia.

This Court will have to look at
authority from the Virginia Supreme Court and
the seminal case on this point is American
Surety Company versus Commonwealth, cited at 180
Va. 97, and that's a 1942 case. In that case
the Virginia Supreme Court set forth a five-part
test to determine whether a contract of
insurance exists. The first of those
requirements, the subject matter to be insured;
secondly, the risk insured against; third, the
commencement and period of the risk undertaken
by the insurer; fourth, the amount of insurance;
fifth, the premium and time at which it is to be
paid. Each of these elements is present in this
case.

Applying this test to the TOP product,
the subject matter to be insured would be the
status of the first mortgége lien; the risk
insured against would be both on record and off
record title defects; the commencement and
period of the risk undertakén by the insurer
would commence on the date of issuance of the
final'title certificate and would run for the

duration of the loan; the amount of insurance

18
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would be Norwest or Norwest Mortgage, Inc.'s
interest in the collateral to the loan, which
would either be the loan amount or the purchase
price; the premium and time at which it is to be
paid would be the TOP fee charged the borrower
at the closing of the mortgage loan.

The test set forth in American Surety
has been followed by the Virginia Supreme Court
in one case, and that is Group Hospital Medical
Service, Inc. versus Smith, and that case is
cited at 236 Va. 228. It's a 1988 case.

In the Group Hospital case, the
Virginia Supreme Court found that Fairfax
County's self-funded employee health plan
constituted a contract of insurance.

The second issue before this Court is
whether TOP is title insurance. Virginia Code
Section 38.2-123 def;nes title insurance as
"insurance against loss by reason of liens and
encumbrances upon property, defects in the title
to the property, and other matters affecting the
title to the property or the right to the use
and enjoyment of property."

Title insurance includes insurance of

the condition of the title to the property and
19
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the status of any lien on the property. 1
believe it's the second full sentence in that
Code section that is applicable in this case.

Through the TOP product, Norwest
Mortgage, Inc. is insuring the first lien status
of the property securing its mortgages to any
subsequent purchaser of its mortgage loan.

Since the TOP product meets the
requirements set forth by the Virginia Supreme
Court for a contract of insurance and it meets
the statutory definition of title insurance in
order for such product to be sold in Virginia,
the company selling TOP would have to be
licensed as a title insurance company.

None of the Defendants are licensed as
title insurers. American Land Title Company is
licensed as a title insurance agency. They are
permitted, under the scope of their license, to
sell title products -- title policies issued by
licensed title insurance companies. They are,
in fact, appointed by Chicago Title and Stewart
Title.

Your Honor, I would like to take a
minute and just sort of give an overview of the

chart that I have placed before the Court. 1It's

<0
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my intention to move the admission of that chart
through one of my witnesses, but I think it's
important and would be beneficial to the Court
to have an understanding of the TOP product as
it's being sold and marketed in Virginia, and I
will attempt to do that in an impassionate
manner. |

HEARING EXAMINER: Mr. Thomas, could I
have a copy of one of the smaller charts there?

MR. THOMAS: Certainly. I'm sorry,
Your Honor, I took care of the bench --

Sorry, Your Honor.

If I might step around. Essentially
if I'm a home buyer or if I'm interested in
refinancing my existing mortgage loan, and I
decide to use the services of Norwest Mortgage,
Inc., I would go into a Norwest Mortgage, Inc.
branch office, and at that time I would complete
the paperwork for the actual mortgage loan or
refinance, and at the Norwest Mortgage office, I
would be advised that in order to close on the
loan, I would either have to have a lender's
title insurance policy, an attorney's opinion of
title,»or Norwest has a new product which is

called Title Option Plus, and Title Option Plus

21
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satisfies Norwest's requirement for lender's
title insurance.

At this time I'm shown a consumer
title status election form where Norwest has
broken out the various fees charged for either a
lender's policy, an owner's and lender's policy
or the TOP product. And we have examples of the
Consumer Title Status Election are in the joint
stipulation of fact.

Essentially, the Consumer Title Status
Election is used to market the TOP product to
me. It breaks out the cost savings that I) as
the borrower, would benefit from if I selected
the TOP product. At the bottom of the Consumer
Title Status Election form, there are three
boxes that I could check off, either get me a
lender's policy, get me an owner's and lender's
policy or get me the TOP product.

When TOP was initially introduced in
Virginia, it was just lender's protection only.
If I selected TOP, I could not purchase an
owner's title insurance policy to protect my
interest in the property. Subsequent to the
introduction of TOP, approximately around

February of 1995, Norwest has amended its

22
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operations where I, as the prospective home
purchaser, can now obtain an owner's title
insurance policy in conjunction with TOP.

In order to make the TOP product
viable, there is a two-tiered pricing structure.
If I select TOP by itself, the TOP fee bears a
relation to the amount of the loan, that as the
amount of the loan increases, the fee charged
for TOP increases.

The TOP product by itself was
designed, or the fees charged for the TOP
product by itself were designed to be at least
90 percent of the cost of a comparable lender's
policy. And this fee savings is used to market
the TOP product to consumers.

When Norwest developed TOP Plus, the
fee structure changed because the borrower has
to pay the premium for an owner's title
insurance policy. So in cases where TOP Plus is
selected, there is a flat $10 charge for the TOP
product.

Now, if I decide I want to purchase
TOP, I complete the Consumer Title Status
Election form, and I elect to purchase TOP.

That form is provided to the Norwest Mortgage
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Loan officer. At that point, Norwest orders
what is called an owners and encumbrance report
from their wholly-owned subsidiary, American
Land Title Company. This owners and encumbrance
report consists of two documents, primarily.

The first is a title condition report, and that
document essentially sets forth a description of
the property involved in the real estate
transaction. It basically summarizes what's on
file in the records of the local court, the land
records of the court.

The second document that's involved is
a final title certificate. 1I believe the timing
of these -- the title condition report is done
fairly quickly after the consumer title status
election, and that document is completely prior
to the loan closing. The final title
certificate is provided after the loan closing
and after Norwest has filed its deed of trust in
the land records at the local courthouse.

The home purchaser, from my
perspective, the fees and origination points of
my mortgage loan are paid to Norwest Mortgage,
Inc. In fact, those fees are deducted from the

amount of my loan prior to Norwest Mortgage
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forwarding the loan proceeds to American Land
Title Company.

The TOP and TOP Plus fees are paid to
American Land Title Company, and as the
documents in the joint stipulation will reflect,
those -- the TOP fees are set forth on the HUD-
l. At the time of the closing, Norwest prepares
a disbursement worksheet, and, in effect, writes
a check payable to itself for the amount of the
TOP fee.

We have the owners and encumbrance
report provided to Norwest Mortgage, Inc., and
they use this report and provide it to the
secondary market lenders that purchase Norwest
Mortgages on the secondary market.

Now, the various positions of the
parties: Norwest's position essentially is that
the TOP product is either a warranty, it's
either a self-insurance, or that none of the
four transactions which make up TOP by itself is
not a contract of insurance. And let me just
explain those, essentially the four
transactions.

You have the home purchaser who elects

to purchase TOP from Norwest Mortgage, Inc.

ny»
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That's transaction No. 1. Transaction No. 2 is
Norwest Mortgage, Inc. ordering the owners and
encumbrance report from American Land Title
Company. That's transaction No. 2. Transaction

No. 3 is when Norwest Mortgage, Inc. sells its

.mortgage loans to the secondary market.

Now, with respect to the secondary
market, there is a master agreement between
Norwest Mortgage, Inc., Fannie Mae and Freddie
Mac, the Federal National Mortgage Association,
better known as Fannie Mae, and the Federal Home
Loan Mortgage Corporation, better known as
Freddie Mac. Now, under this master agreement,
those two secondary market lenders have agreed
to accept Norwest's mortgage loans that are
covered by a TOP product, in lieu of lender's
title insurance or in lieu of an attorney's
opinion of title.

If there are any defects in the first
lien position as affects these two secondary
market lenders, then Norwest Mortgage, Inc. has
agreed to indemnify those lenders, provide
defense costs, cure the defects or ultimately,
if they have to, repurchase the loan.

With respect to the Government

Z6
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National Mortgage Association, or better known
as Ginnie Mae, Ginnie Mae does not require title
insurance, an attorney's title opinion or TOP on
the loans that it purchases. But they do have
an agreement to repurchase their loans if there
is a defect in the first lien position from
Ginnie Mae. That's the third transaction
involved in this arrangement.

The fourth is that there are guarantee
agreemeﬁts that run from Norwest Corporation,
the ultimate parent of all of these entities.
Those guarantee agreements run to Fannie Mae and
Freddie Mac, and essentially Norwest
Corporation, the parent, is guaranteeing the
obligations of Norwest Mortgage, Inc. when
Norwest Mortgage, Inc. loans involve the TOP
product.

Our position is -- the Staff's
position in this case is that you cannot look at
each of these transactions separately. I hate
to use the analogy that this is a four-legged
stool, but TOP only exists by virtue of each of
these four transactions, and if you remove one
of the four transactions, you no longer have

TOP. I think that's the best way I can describe
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the various transactions that are involved, the
parties, and the various positions of the
parties in this case.

Your Honor, with regard to penalties
in this case, it is the Staff's recommendation
that for Norwest, Norwest Mortgage, Inc., and
Anerican Land Title Companies, violations of
Virginia Code Section 38.2-1024, that each of
the three entities be ordered to cease and
desist from any future violations of said
statute, that in the Joint Stipulation of Fact,
there is an exhibit that documents the
approximately 60 instances where TOP was sold to
residents of the Commonwealth of Virginia. We
woﬁld ask that a monetary penalty of $5,000 for
each violation be assessed each party, and that
would total penalties in the amount of $300,000.

Further, Your Honor, we would ask that
the license of American Land Title Company to
engage in the business of insurance in Virginia
as a title insurance agency be revoked.

Your Honor, that completes my opening
statement. 7

HEARING EXAMINER: All right. Thank

you very much, Mr. Thomas.
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Mr. Waechter, Mr. Axselle?

MR. AXSELLE: May it please the court,
my name is Bill Axselle, and with Bill Waechter,
we are with Williams, Mullen, Christian &

Dobbins, and it's our pleasure to be

.representing Lawyers Title Insurance

Corporation, which is a co-complainant in this
matter. And as you know from the stipulation,
Lawyers Title is a national title insurance
company, headquartered here in Virginia, and
operating basically throughout the United
States.

We also are working with an
Intervenor, Virginia Land Title Association,
which is an association of the title insurance
companies here in Virginia.

My comments will not be extensive. I
think you're very familiar with the issues
before you, from the pleadings, from the
pretrial conference, from the documents that are
in the record, and from Mr. Thomas' excellent
overview.

We will be offering one witness, John
Goode, who has 40 years of experience as an

expert in real estate transactions, title
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insurance, financing, and has about seven years
in private practice, with heavy emphasis in real
estate, 33 years with Lawyers Title.

Our ultimate analysis will be set
forth in the post hearing brief that we will be
filing, but I will tell you that we have no
doubt that after all is said and done, that you
will conclude that the TOP product is title
insurance. I fully expect that you're going to
hear from Norwest a lot of explanations, what my
father used to refer to as "Who struck John?", a
lot of things today and in their briefs, but
quite frankly, after all is said and done, TOP
is title insurance.

So having said that TOP is the
functional equivalent of title insurance, and I
think that's true, but I think TOP truly is, by
itself, title insurance. It has all the
features, the components, all the provisions of
insurance, and that is insurance that is related
to the title of real estate. It has all the
provisions that the Virginia law says that a
contract of insurance should have, and it does
relate to the title of real estate: Thus, it is

title insurance.
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They will talk a lot about the
different documents and agreements, and the
different forms, and the formats and all of
that, but at the end of the day, it's title
insurance. And no matter what the form is, the
substance is title insurance. And the
Commonwealth and this Commission have long had
the policy of not allowing people to avoid the
substance of regulation by deception and by
differences in form. This is a case of
substance, where we should not be and cannot be
diverted by the form, and we look forward to the
hearing.

HEARING EXAMINER: All right. Thank
you, sir.

Mr. Peters, good morning, sir.

MR. PETERS: Good morning.

Mr. Hearing Examiner, Ms. Godwin and I
represent the Defendants in this matter: Norwest
Corporation, Norwest Mortgage, Inc., and
American Land Title Company.

Until this morning, until the
presentation by Mr. Thomas, our clients did not
know what the legal analysis of the Bureau of

Insurance is on the question of whether TOP
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constitutes insurance and title insurance.

I would like to start my opening
statement really jumping to the question of the
draconian penalties that Mr. Thomas has
suggested be assessed in this case. What he is
proposing is a penalty based on a knowing and
intentional violation of Virginia law. When, in
fact, Norwest, the Defendants, from the
beginning have sincerely and in good faith
believed that their product does not constitute
insurance, title insurance or insurance of any
nature.

Promptly after receipt of a copy of a
complaint letter that was filed with the Bureau
by Lawyers Title Insurance Corporation, Norwest
Mortgage, Inc. responded to that letter with a
direct letter of its own to the Commissioner of
Insurance, and laid out in full what the
position, legal analysis and factual analysis of
the Defendant's was. And that position was that
the product is not insurance. Over the course
of several months, from that point until May of
1995, Norwest continued to supply information
and analyses to the Bureau of Insurance.

In May of 1995, Mary Bannister, the
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Deputy Commissioner of Insurance, advised
Norwest that the issue was being presented to
the general counsels' office of the State
Corporation Commission for an opinion as to
whether, in fact, the product constituted
insurance. Ms. Bannister's letter said that the
Bureau would then advise the Norwest companies
as to what the final position is. The next
Norwest knew about this proceeding was the
receipt of the service of the show cause order,
and that was when this proceeding began.

During all this time, until today, the
analysis that Mr. Thomas has provided has been a
mystery to our clients. And so necessarily,
what we, as Defendants, will ask is that we have
the opportunity, after the factual evidence is
in this proceeding, that we have an opportunity
to submit post hearing briefs providing our
analysis and how it will fit with the facts.

Now, really this is a very simple
case, whether the product constitutes insurance.
And our position is that it doesn't. If I may
use this chart to illustrate that. TOP relates
to a product that is created by Norwest

Mortgage, Inc. Norwest Mortgage, Inc. -- its
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businesslis the making of real estate secured
loans, mortgage loans. It doesn't do anything
else. It makes first and second mortgage loans.
So it's product is a mortgage loan.

Now, any lender, whether it be Norwest
Mortgage, Inc., or any other lender, has an
inherent title risk when it makes a mortgage
loan, and that is that the title security that
it has is not good title security. If what they
thought they had was a first mortgage loan, but
it turns out to be a subordinate mortgage or
there is some other defect in the title, that's
a risk that Norwest Mortgage has from the
outset.

And what this case really is about is
whether through TOP, Norwest Mortgage, Inc.
shifts that risk to any other party. If Norwest
Mortgage, Inc. does not shift that risk, there
is not insurance. There is not title insurance;
there is not any other kind of insurance. And I
make that statement because the law is clear,
that insurance involves the shifting of risk.
And we're going to show by our witnesses and by
my cross-—-examination of their witnesses, that

the Bureau of Insurance knows that's the case
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because there are examples in the history of the
Bureau's dealings businesses. But the Bureau
has advised and opined that unless there is a
shifting of a risk to a third party, the product
does not constitute insurance. And furthermore,
that's the case even if there's a fee paid by
the customer. So long as the risk stays with
Norwest Mortgage, Inc., there cannot be
insurance.

Mr. Thomas has advised in his
presentation this morning that there are some
Virginia case law that he is relying on, the
American Surety case, which set forth certain
tests for what constitutes an insurance
contract.

Well, implicit in the American Surety
case is the shifting of risk because American
Surety involved a surety company that was a
third party, another party, that assumed the
risk away from the protected party. There
necessarily in the Supreme Court's decision was
implicit the transferring of risk from what
happened to be the Clerk's Office of the
Virginia Supreme Court over to a surety company.

The same is true with regard to the
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group hospitalization case which he cites.

Group hospitalization involved a question of an
employer that had assumed the risk of its
employees that they might get sick. Now, it's
true that the employer was referred to as self-
insurer, but if you understand health insurance,
group health insu:ance, the employer truly
assumes the risk of health-related expenses from
the employees over to itself, operating like an
insurance company.

Not one of these Virginia cases that
has been referenced defeats my argument, my
clients' position, that in order for their to be
insurance, there has to be a transfer of risk.

Now, Mr. Thomas has also explained the
theory of the Bureau is that there are four
transactions, and in his own words, he says that
if any one of those transactions is not present,
then the TOP program doesn't work. Well, you
notice that there are black arrows. These are
the guarantee agreements. They run from Norwest
Corporation, first of all, to Fannie Mae, and
then secondly, they run to Freddie Mac, but
there's no black arrow that runs from Norwest

Corporation to Ginnie Mae. And yet Top loans,
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loans on which the customer has elected to have
TOP apply, are, in fact, sold by Norwest
Mortgage to Ginnie Mae. So there is the absence
of one of these very essential transactions in a
TOP context. So I will be interested to see in
the post hearing briefs how Mr. Thomas and the
Lawyers Title Insurance Corporation address the
absence of a guarantee from Norwest to Ginnie
May.

In the final analysis, Norwest
Mortgage, Inc. retains the risk throughout all
of these transactions. 1It's a risk that is
inherent in the product it creates, that is the
mortgage loan, and it never gets rid of that
risk. And it makes a charge to the customer for
the purpose of enabling it to retain that risk.
And as this hearing will demonstrate, when
that's the case, when a party retains the risk,
even though it charges for that retention of the
risk, it cannot constitute insurance.

Thank you.

HEARING EXAMINER: All right. Thank
you, Mr. Peters.

Mr. Thomas?

MR. THOMAS: Staff would like to call
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its first witness, Mary Bannister.

Somebody will have to get her, she's
not here.

(Pause)

HEARING EXAMINER: Counsel, would it
be appropriate at this point to mark and receive
the Joint Stipulation of Fact into the record?

MR. THOMAS: Yes, Your Honor.

HEARING EXAMINER: All right.

I will go -- there's apparently a
couple of documents in here that are
confidential in the Joint Stipulation'of Fact;
is that correct?

MR. THOMAS: That's correct, Your
Honor, and --

HEARING EXAMINER: If you could give
me the listing of those documents because I want
to --

MR. THOMAS: Those would appear -- let
me -- I can -- just a moment, Your Honor, and I
will give you -- it's Exhibit No. 2, Exhibit No.
3, Exhibit No. 4, Exhibit No. 5 are the
confidential documents. Your Honor, when the
Joint Stipulation was filed in the Clerk's

Office, those documents were not included in
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that version. There was, however, a description
of the document placed behind each of the
exhibit tabs. But it's my understanding that
those documents will remain confidential
throughout this proceeding.

HEARING EXAMINER: All right.

I will go ahead and mark the Joint
Stipulation of Fact as Exhibit No. JSF-1, and
the separate exhibits identified as Exhibits 2,
3, 4 and 5 in that Joint Stipulation of Fact
will be held under seal until further order of
the Examiner or the Commissioners.

MR. PETERS: Your Honor, the
supplement to the Joint Stipulation of Fact
includes as exhibits, 23 and 24, which
constitute portions of master agreements between
Norwest Mortgage, Inc. and Freddie Mac and
Fannie Mae. Those, likewise, should be deemed
confidential, and I apologize for not having
thought of that previously. But what they are
are earlier versions of documents that were
previously designated as confidential. And so I
would move that the confidentiality status also
be extended to Exhibits 23 and 24.

MR. WAECHTER: Your Honor, I'm not
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sure what difference it makes, but I would point
out to the Court that the documents referred to
by Mr. Peters that are in the Joint Stipulation
as 23 and 24 are documents that have been

introduced in legal proceedings of this nature

-in other jurisdictions in the United States, and

indeed, that's where this copy of this very
document comes from. There is nothing
confidential about this. 1It's known far and
wide. There is nothing in these two documents
that applies to the Fannie Mae arrangement, and
indeed, when these documents were in force,
which is during the major portion of the time
covered by the events that Mr. Thomas has
referred to within the Commonwealth of Virginia,
that the Fannie Mae agreement was not in force,
and these documents in the supplemental
stipulation don't have anything to do with
Fannie May. They deal with the arrangement with
Freddie Mac.

I point out to the Court, I see no
need for the confidentiality. They are public
documents now, and I think it just encumbers the
proceeding somewhat.

MR. PETERS: Your Honor, if I may
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respond to that. I appreciate Mr. Waechter
correcting me. These documents, 23 and 24, do
not apply to Fannie Mae. They do only apply to
Freddie Mac.

The only other legal proceeding that I
am aware of where these documents are in
evidence is in Nebraska, and I am advised by my
clients that those documents were admitted under
confidentiality status. Now, the fact that
Lawyers Title Insurance Corporation has them
must be a breach of the confidentiality status
that was applied in Nebraska. But that should
not excuse their -- should not waive their
confidentiality here. They are the same -- they
are simply the predecessor documents on the
Freddie Mac arrangements to documents that have
previously been declared confidential in this
proceeding.

HEARING EXAMINER: Mr. Peters, I will
accept you at your word, that Exhibit Nos. 23
and 24 were submitted in the Nebraska proceeding
as confidential documents and should not be made
public. And just as an aside, I don't think
it's going to affect my decision in this case

one way or the other. They are going to be
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available to me. If they need to be released,
we can cross that bridge at some time in the
future.

So I'm going to go ahead and mark,
once again, 2, 3, 4 and 5 and also Exhibit Nos.
23 and 24 in this supplemental stipulation of
fact. They will be held as confidential
documents under seal at the Commission. And the
rest of the documents in the Joint Stipulation
of Fact, with the exception of those six
exhibits will be passed to the file as an
exhibit and available for public inspection.

All of the documents, once again, will
be marked collectively as JSF-1.

MR. THOMAS: I just want to make sure
that JSF-1 includes the documents that I
submitted in today's hearing.

HEARING EXAMINER: JSF-1 includes
documents 1 through 26, but once again, Exhibit
Nos. 2, 3, 4, 5, 23 and 24 will be held under
seal.

MR. THOMAS: Thank you, Your Honor.
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MARY M. BANNISTER, a witness being

called by and on behalf of the Commission Staff, having

first been duly sworn, testifies as follows, viz:
DIRECT EXAMINATION

BY MR. THOMAS:

Q Ms. Bannister, would you please state
your name and your position with the State Corporation
Commission, Bureau of Insurance?

A Yes. My name is Mary Bannister. I'm
Deputy Insurance Commissioner for the Property and
Casualty Division of the Bureau of Insurance for the State
Corporation Commission. My office is located in the Tyler

Building, 1300 East Main Street, Richmond, Virginia.

Q And how long have you been in this
position?

A Three and a half years.

Q And what are your duties?

A I manage six separate property and

césualty units, and some of the duties -- some of the
examples of the type of work we do is approve policy
forms, rules and rates, conduct agency investigations,
conduct market conduct exams.

Q And what previous positions have you

held at the Bureau?
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A Prior to being Deputy Insurance
Commissioner, I was a supervisor of the Rates and Forms
section of the Property/Casualty Division of the Bureau of
Insurance.

Q When did the Bureau first find out

that TOP was being offered or sold to residents of

Virginia?

A On August 22nd, 1994.

Q And how did they come to find this
out? |

A Lawyers Title Insurance Corporation

sent a letter to Commissioner Foster giving an overview of
the TOP program, including some newspaper clippings and
asked the Commissioners' views if the TOP product was
insurance and should be regulated under Title 38.2 of the
Code of Virginia.

Q Subsequent to the filing of that
letter by the Lawyers Title Insurance Company, did the
Bureau engage in a series of correspondence with Norwest
Corporation?

A No. The first correspondgnce that the
Bureau received from Norwest Corporation was a letter
dated August 31st, 1994.

Q Okay.

(Pause)
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Ms. Bannister, I have prepared for you
an exhibit which consists of a series of letters, the
first of which is dated August 31, 1994, and the last is
dated May 8th of 1995. I would ask you to identify those
documents, please.

A Yes. The first letter, dated August
31st, 1994, is from Norwest Mortgage to Commissioner
Foster, and in the letter Norwest Mortgage is explaining
why the TOP product is not insurance.

The second letter is dated September
1st. It is from Commissioner Foster to Norwest Mortgage,
acknowledging Norwest's letter of August 31st.

The third letter is from Norwest
Mortgage Corporation, dated September 1lst, 1994, to
Commissioner Foster, explaining how the TOP program works,
and they enclose a copy of the TOP manual.

October 4th, 1994, JoAnne Scott of the
Bureau of Insurance wrote to Norwest Mortgage Corporation
requesting a copy of a HUD-1 form.

On October 13th, 1994, Norwest sent to
JoAnne Scott of the Bureau a copy of a HUD-1 form that one
of their borrowers had paid for.

Q Is this a HUD-1 where the borrower had
selected the TOP product?

A Yes, sir.
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Q Please continue.

A December 7th, 1994, Norwest sent a
letter to JoAnne Scott that provided a copy of an
agreement with Freddie Mac and their parent company's
agreement also with Freddie Mac.

On May 8th, 1985, I wrote to Norwest
Mortgage asking informgtion on what Norwest would do if
the superior title were found after selling the loan to
the secondary market.

And the last piece of correspondence
is dated -- is a letter from Norwest, directed to me,
dated May 8th, in response to our May 8th fax.

Q Ms. Bannister, do these various
letters constitute all of the correspondence between the
Bureau of Insurance and Norwest?

A Yes.

MR. THOMAS: Your Honor, I would ask

that the correspondence between the Bureau and

Norwest be admitted into the record. I will

point out that on December 7th, a letter dated

December 7th, 1994, from Norwest Mortgage to

JoAnne Scott of the Bureau of Insurance contains

the copy of the master agreement between Norwest

Mortgage and Freddie Mac.
HEARING EXAMINER: What date is that
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letter again, Mr. Thomas?

MR. THOMAS: 1It's December 7th, 1994,
a letter from Harry Sandstrom, Deputy General
Counsel of Norwest Mortgage to Ms. JoAnne Scott.

HEARING EXAMINER: And I take it this
is one of the documents that has been marked
confidential.

MR. THOMAS: 1It's two of the documents
that have previously been marked confidential.

HEARING EXAMINER: Exhibits 23 and 242

MR. THOMAS: Yes, Your Honor.

HEARING EXAMINER: All right.

Why don't we just go ahead and remove
those from the letter then?

MR. PETERS: Your Honor, I would like
to object to that. My understanding is that in
investigations, the matters of the documents and
records obtained by the Bureau of Insurance in
their investigations of violations of Virginia
law are not a matter of public record, and so
when Norwest Mortgage supplies a document that
may have had confidential status by virtue of
this agreement with Freddie Mac, that's for
purposes of its response to the investigators'

questions and inquiries. But that doesn't mean
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that Norwest Mortgage has waived its right to
claim disclosure status for that document.

HEARING EXAMINER: Perhaps you
misunderstood me, Mr. Peters. I was not going
to admit those confidential documents --

MR. PETERS: I'm sorry.

HEARING EXAMINER: -- along with the
letter.

MR. PETERS: You're right, I did.

HEARING EXAMINER: I was going to
detach those documents, and they have already
been marked as sealed along with the Joint
Stipulation of Fact.

MR. PETERS: 1 apologize.

HEARING EXAMINER: I'm not going to
disclose any secrets, don't worry.

MR. THOMAS: Your Honor, I have asked
that the documents be admitted into the record,
and I need you to rule on that request.

HEARING EXAMINER: All right. Hold
on, Mr. Thomas.

(Pause)

I guess we have eight documents here?

MR. THOMAS: That's right, Your Honor.

HEARING EXAMINER: Any objections,
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counsel?

MR. PETERS: No, Your Honor.

HEARING EXAMINER: All right.

We will go ahead and mark the eight
letters sponsored by Ms. Bannister collectively
as Exhibit No. MMB-2.

BY MR. THOMAS: (Continuing)

Q Ms. Bannister, prior to the TOP
product being marketed and sold in Virginia, did Norwest
Mortgage Corporation, Norwest Mortgage, Inc. or American
Land Title Company contact the Bureau of Insurance for a
determination whether or not the TOP product complied with
Virginia insurance laws?

A No, they did not. The first
correspondence from Norwest Mortgage, Inc., to the Bureau,
was dated August 31lst, 1994, and they explained in that
letter why they did not believe the TOP product was
insurance.

Q Does the Bureau of Insurance routinely
provide determinations for companies or individuals on
whether a proposed product or service complies with
Virginia's insurance laws?

A Yes. Companies often ask us to review
their products to make this determination, and we make

this determination made on an administrative letter, No.
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1982-10. This administrative letter was based on a legal
opinion received from our Office of General Counsel.

Q Now, this administrative letter
relates to whether or not something is a warranty versus
insurance?

A Yes, sir.

Q Is Norwest Corporation licensed as a
title insurance company in Virginia?

A No, they are not.

Q Is Norwest Mortgage, Inc. licensed as
a title insurance company in Virginia?

A No, they're not.

Q Is American Land Title Company
licensed as a title insurance company in Virginia?

A No, they're not.

Q Are any of the foregoing companies
licensed as a title insurance agency in Virginia?

A Yes. American Land Title Company is
licensed as a title agency in the Commonwealth.

Q As a licensed title agency, does
American Land Title Company have appointments with various
title insurance underwriters?

A Yes. American Land Title is appointed
by Chicago Title and Stewart Title Insurance Companies.

Q Would you please explain to the Court

S0
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the difference between a title insurance company and a
title insurance agency.

A Yes. A title insurance company
underwrites the risk. A title insurance agency is defined
in the Code under Section 38.2-4601.1. A title agency
evaluates the risk to determine its insurability,
determines whether or not there are underwriting
objections. If they have been cleared, they will issue
commitment binder papers and often will issue the title
policy itself.

Q Okay.

Ms. Bannister, based on a review of
the documents in the Joint Stipulation, did the Bureau
prepare the large exhibit which is .on the easel today?

A Yes, we did.

MR. THOMAS: Your Honor, I would ask
that the previously supplied letter-sized
versions of the Norwest program be admitted into
the record.

HEARING EXAMINER: All right.

I will go ahead and mark the, I guess,
schematic diagram as Exhibit No. MMB-3.

MR. PETERS: Your Honor, there is one
discrepancy between the letter-sized handout and

the poster.
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MR. THOMAS: I will point that out,
Your Honor. On the letter-size, if you will
look at the guarantee agreements, the guarantee
part of the agreement going to Freddie Mac,
which is the Federal Home Loan Mortgage
Corporation, in the letter-sized version, that
dropped out of the computer program that was
used to produce -- when we shrunk this thing
from four feet by three feet to eight and a half
by 11, that one word dropped out.

HEARING EXAMINER: So that one word, I
guess, is lost is cyberspace somewherg.

MR. THOMAS: Yes, it is, Your Honor.

HEARING EXAMINER: All right.

MR. THOMAS: We couldn't explain why,
but apparently the program hiccuped when it was

forced to shrink this thing.

(Continuing)
Q Ms. Bannister, does --
I'm sorry, Your Honor, I need --
HEARING EXAMINER: It's marked as MMB-
3.
MR. THOMAS: Thank you.
(Continuing)
Q Ms. Bannister, does this conclude your

S<
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testimony this morning?
A Yes, sir, it does.

MR. THOMAS: I will tender the witness
for cross-examination, and I will propose --
since Lawyers Title is a co-complainant, that
the procedure for this hearing should be the
Staff, Lawyers Title, and then Norwest, as far
as questioning of witnesses.

HEARING EXAMINER: All right.

Mr. Waechter?

MR. WAECHTER: No questionms.

HEARING EXAMINER: Mr. Peters?

MR. PETERS: Good morning, Ms.
Bannister.

THE WITNESS: Good morning.

CROSS-EXAMINATION
BY MR. PETERS:

Q Ms. Bannister, during your direct
testimony, a number of pieces of correspondence between
you or members of your staff and the Norwest entities were
introduced as exhibits. I believe your testimony was that
those documents constituted the entire amount or the body
of correspondence between Norwest and the Bureau of

Insurance; is that correct?
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A In that exhibit; however, in the Joint
Stipulation order, I believe there may be two additional
pieces of correspondence from the Bureau of Insurance to
Norwest.

Q All right.

If I may, I would like to show you
Joint Stipulation document No. 10
Your Honor, may I approach the
witness?
HEARING EXAMINER: Certainly.
BY MR. PETERS: (Continuing)

Q I will ask you if, in fact, this is a
letter from you addressed to Mr. Stephen Morrison, dated
March 20, 19952

A Yes, it is.

Q And that is a part of your
correspondence file with the Norwest entities on the
subject of TOP; is that correct?

A That is correct.

Q Now, Ms. Bannister, in that letter,
does it not advise Mr. Morrison that the matter has been
referred to legal counsel? 1Is that the legal counsel of
the Bureau?

A The Office of General Counsel, not of

the Bureau, for the State Corporation Commission.
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Q For the State Corporation Commission.
Does that office advise the Bureau on
legal issues?

A Yes, it does.

Q And the matter had been referred to
that office for an opinion as to whether TOP, offered by
Norwest Mortgage, constitutes the unauthorized business of
insurance; is that correct?

A That's correct.

Q And then the last sentence of the
paragraph that I have just been reading from, does it not
say that, "We will advise you of our legal counsel's
opinion as soon as we receive it."?

A That is correct.

Q Ms. Bannister, did your office advise
Mr. Morrison upon receipt of an opinion from the Office of

General Counsel on this question?

A No, we did not.
Q And why is that?
A After we completed our review, it

really started in 1994, we request (sic) documentation
from Norwest Mortgage on several occasions which they
furnished us. Later we tried -- we needed extra
documentation from Norwest. We sent investigators to

their office in Falls Church. We were denied entry into
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that office. We researched the materials that we had, and
forwarded our research on to the Office of General
Counsel, to render a legal decision. That legal decision
was rendered in March of 1995, and it was -- we had a
meeting, and it was agreed that we would advise Norwest by
sending them the Order to Show Cause, that we would have a
hearing to make the determination.

Q All right.

Ms. Bannister, you just testified that
you had representatives of the Bureau visit the office of
American Land Title in Falls Church, and they were denied
-- denied access to those documents.

Do you recall, or does your file
indicate the date of that visit?

A I will say, I think it was in June of
'95,
Q All right.

Was that before or after the show
cause order had been issued?

A I will have to take a look.

I don't have the show cause with me.

HEARING EXAMINER: Maybe 1

misunderstood your testimony. Did you say that
Norwest did or did not allow you entry?

THE WITNESS: They did not allow us
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entry.

HEARING EXAMINER: Did not allow you
entry, okay.
BY MR. PETERS: (Continuing)

Q Ms. Bannister, perhaps this will
refresh your memory. Do you recall the Bureau obtaining a
subpoena for records?

A Yes.

Q Is this a copy of the subpoena that
was issued to the Norwest Companies to produce documents
and records for examination?

A Yes.

Q Does this indicate what the date of
the subpoena is?

A Yes, it was June 22nd, '95.

Q All right.

Ms. Bannister, does that refresh your
memory as to when representatives of the Bureau sought

entry and access to the documents?

A I believe it was in June.

Q Yes.

A Uh-huh.

o] But was it before or after the show

cause order?

A It was after the show cause.
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Q So if I understand your testimony
then, representatives of the Bureau of Insurance were not
denied access to these documents until after the show
cause order was issued; is that correct?

A That's correct.

Q Now, another document that's been
stipulated is document No. 11. Will you confirm that this
is a letter of June 22, 1995, from Stephen Morrison of
Norwest Mortgage, Inc., addressed to you?

A Yes; that's correct.

Q And does this letter express
disappointment on the part of Mr. Morrison that you had
not advised him or anyone at Norwest as to the conclusion
of the opinion that you had sought?

A Yes, it does.

0] At any time have representatives, to
your knowledge, of the Bureau of Insurance advised any of
the Norwest Companies or their representatives as to the
legal position of the Bureau on this question?

A No, we have not.

Q ' Now, Ms. Bannister, is it your
understanding that the Virginia code itself does not
define the term "insurance"?

A Yes. It does not define the term of

insurance.
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Q It defines "insurance company"; is
that correct?

A Yes, it does. I believe under Section
38.2-100, it defines an insurance company.

Q And does it define an insurance
company as a company that issues contracts of insurance?

A Yes, it does.

o] Does the Bureau of Insurance have a
regulation that defines what constitutes insurance?

A No, sir, we do not.

Q When your staff and others at the
Bureau were considering this question, were there
deliberations among the staff as to whether this
constitutes insurance?

A Yes.

Q Did your staff have input prior to
reaching the conclusion that this constituted insurance
from representatives of Lawyers Title Insurance
Corporation?

A Would you rephrase that question
again, please?

Q All right.

Were there meetings between
representatives of Lawyers Title Insurance Corporation and

representatives of you -- of your staff, prior to the
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decision of your staff and yourself that there would be a
show cause order issued?

MR. THOMAS: Your Honor, I'm going to
object to the question. I think the record
already reflects that Lawyers Title Insurance
Company filed a complaint with the Bureau of
Insurance setting}forth their reasons why --
Lawyers Title's reasons why they thought this
particular product was insurance, and that
complaint is already in the record.

MR. PETERS: Your Honor, I don't
believe Mr. Thomas' comment really speaks to the
question I've asked. I've asked if there were
meetings between representatives of Lawyers
Title and Ms. Bannister or members of the
Commission.

HEARING EXAMINER: I agree. The
objection is overruled.

THE WITNESS: Yes. We had meetings.

BY MR. PETERS: (Continuing)

Q And who were the representatives of
Lawyers Title that met with you?

A I can't remember.

Q How about representatives of the

Virginia Land Title Association? Did they meet with you?
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A I believe they did, but also I don't

remember their names.

Q Did they meet with you personally?
A With me and staff members, yes.
Q Have you -- did you -- did either you

or your staff review a legal analysis document that had

been prepared by the American Land Title Association?

A Are you speaking of the white paper
that they --

Q Well, we can call it that.

A It was reviewed. It was looked at.

Q Was it reviewed by you personally?

A I've looked at it, yes.

Q Did you agree with everything that was
stated?

A I don't make -- I read it for

informational purposes and research purposes.

Q Let me ask you whether members of the
Virginia General Assembly corresponded, telephoned or met
with you or representatives of your staff on the question
of whether TOP constitutes title insurance.

A We had one delegate that wrote in,
concerned with this particular product and whether it
should be regulated, yes. We had one delegate.

Q And who was that delegate?
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A I believe it was Delegate Watkins, I
believe.

Q Now, in your direct testimony under
Mr. Thomas' questioning, you referred to administrative
letters. Do you recall that?

A Yes, I do.

Q What islthe purpose of an
administrative letter?

A It outlines the position of the Bureau
of Insurance on a particular matter. All administrative
letters are reviewed by the Office of General Counsel for
their legal content.

Q And are you personally generally
familiar with the administrative letters that have been
issued by the Bureau of Insurance?

A Yes, I am.

Q What is the effect of an
administrative letter?

MR. THOMAS: Your Honor, I'm going to
object to that question. It requires a legal
conclusion. I can vouch for the record that
administrative letters issued by the Bureau of
Insurance have no legal effect. They are
advisory.

MR. PETERS: Well, let me ask another
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question.
(Continuing)

Q Ms. Bannister, is it your
understanding that an administrative letter represents the
official position of the Bureau on the question addressed
in the letter?

A Yes.

Q All right.

Now, you referred in your direct
testimony to an administrative letter, 1982-10, addressing

the issue of motor vehicle service contracts; is that

correct?
A That is correct.
(Pause)
Q Now, Ms. Bannister, I have just caused

to have handed to you an administrative letter, 1982-10.
Is that the letter that you were referring to?

A Yes.

Q Do you have any reason to believe that
this is not a true copy of that administrative letter?

A No.

MR. PETERS: Your Honor, I would like
to offer this as an exhibit on behalf of Norwest
Companies.

HEARING EXAMINER: All right.
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I will mark the administrative letter,
MMB-4.

BY MR. PETERS: (Continuing)

Q Now, Ms. Bannister, I would like to
have another administrative letter shown to you.

(Pause)
Ms. Bannister, this particular
document is Administrative Letter 1995-10, and it has a
date, September 11, 1995. Do you confirm that?

A I will confirm that date, although it
has to do with health maintenance organizations, which is
completely out of my field of expertise.

Q Well, Ms. Bannister, do you have any
reason to believe that this is not an official
administrative letter of the Bureau of Insurance?

MR. THOMAS: Mr. Hearing Examiner, I
have to object. This administrative letter has
no relevance in this case. 1It's a -- it
involves health insurance, and we're before this
court today on a matter involving title
insurance.

Ms. Bannister is not qualified and was
not involved in the preparation of this
administrative letter. Her division is not

responsible for regulating health insurance in
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the Commonwealth. This would not be the proper
witness to admit this administrative letter
through.

MR. PETERS: Your Honor, first of all,
as to the relevance. This letter does reference
the transfer of risk of loss, and, therefore, it
speaks to the question of whether the product
addressed by the letter constitutes insurance.
Therefore, it is very relevant to this
proceeding.

Secondly, the fact that Ms.
Bannister's department or section is not
directly responsible for this subject has
nothing to do with the question of whether it
constitutes an official administrative letter of
the Bureau of Insurance. And I think in the
interest of a full proceeding that addresses the
entire context of whether this product
constitutes insurance, it has to be admitted.

HEARING EXAMINER: On that basis, Mr.
Peters, I agree.

Mr. Thomas, this letter really relates
to the Defendants' entire theory of this case,
whethe; or not there is a transfer of risk, and

to the extent that there may be some
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inconsistency with the Bureau's interpretation,
I think it's obviously --

MR. THOMAS: Your Honor --

HEARING EXAMINER: Let me finish. I
think it's relevant to this proceeding.

MR. THOMAS: That's correct, Your
Honor, but I would like to add that if the only
purpose is to admit the letter, I would have no
objection to that. If Mr. Peters intends to
question Ms. Bannister on the theories that are
set forth in the letter, I would object to that.
She was not involved in any of the preparation
of this letter, and we would object on those
grounds.

MR. PETERS: Your Honor, I'm happy to
limit my use of this document at this time to
its admission in the record.

HEARING EXAMINER: All right.

The September 11th, 1995 letter will
be marked as MMB-S5.

MR. PETERS: All right.

(Continuing)

Q Ms. Bannister, do you know Gerald
Milsky?

A Yes, I do.
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Q And who is Mr. Milsky?

A Mr. Milsky is the Deputy Insurance
Commissioner for the Life and Health Division of the
Bureau of Insurance.

Q Is Mr. Milsky‘one of your counterparts
at the Bureau?

A Yes. _

Q Is Mr. Milsky currently serving in
that position?

A Yes.

Q Has he served in that position for
some time?

A Yes.

Q Ms. Bannister, I'm going to have a

document shown to you.

(Pause)
This is a document thét has a date,
October 29, 1992. 1It's a letter from Gerald Milsky,
addressed to Mr. Douglas D. Monroe, Jr., of Chesapeake
National Bank, addressing the subject of debt cancellation
contracts; is that correct?
A Yes, it is.
Q Do you have any reason to believe that
this is not, in fact, a true copy of a letter sent by Mr.

Milsky sent to Mr. Monroe?
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MR. THOMAS: Again, Your Honor, I have
to object. This is a letter from Mr. Milsky to
Chesapeake National Bank. If Mr. Peters wanted
to admit this letter into the record, he should
have subpoenaed Mr. Milsky and admitted the
document through Mr. Milsky. He is attempting
to admit it through Ms. Bannister. She has no
personal knowledge of this letter, has no
knowledge of the research that went behind this
letter, the preparation that went into the
letter. 1It's simply the wrong witness to
attempt to admit the document throughf

MR. PETERS: Your Honor, I'm not going
to examine Ms. Bannister as to the research that
is behind the letter. 1I'm asking Ms. Bannister
whether, in fact, this is a copy -- appears to
be a copy of a letter sent by Mr. Milsky to
another party on the subject of debt
cancellation contracts.

HEARING EXAMINER: What relevancy does
this document have to this case, Mr. Peters?

The letter is very short. 1It's just two, three,
four sentences that debt cancellation contracts
are not insurance, and my question is what

relevancy does that have whatsoever to the TOP
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program?

MR. PETERS: Your Honor, the debt
cancellation contracts work where the creditor
assumes, retains the risk and does not transfer
the risk, and a fee is charged for that. I'm
going to have another document that -- from Mr.
Milsky, that is gging to make that clear in the
context of debt cancellation.

HEARING EXAMINER: Mr. Axselle?

MR. AXSELLE: Your Honor, I would
object on -- basically on the premise of your
inquiry. From this document we don't know what
debt cancellation contracts are. We don't know
what the issue that was presented to Mr. Milsky
(sic). We don't know what his logic or
rationale is. We just know what his conclusion
is.

Unlike the two previous exhibits, at
least they had a factual basis from which there
could be some judgment made as to their
relevancy and importance in this hearing. I do
not see that in this document, and on that
basis, I would object.

MR. PETERS: Your Honor, before you

rule on that, may I present the other document,
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and perhaps that will help on the relevancy

question?

HEARING EXAMINER: I will take a look
at it.

(Pause)
BY MR. PETERS: (Continuing)

Q Ms. Bannister, I have had presented to
you a letter dated December 24, 1992, from Mr. Milsky
addressed to me, David Peters, on the subject of debt
cancellation contracts. Do you have any reason to believe
that this is not a true copy of a letter that Mr. Milsky
sent to me?

A I have no knowledge qf the letter. I
can't answer the question.

MR. PETERS: Your Honor, I would like
to have this document, together with the one we
just referred to, entered into the record in
this proceeding. These are official pieces of
correspondence from the Bureau of Insurance.

MR. THOMAS: Again, Your Honor, I
renew my objection. Mr. Peters is trying to
backdoor these documents into the record, and
the proper witness to get these documents into
the record is Gerald Milsky. He had the
opportunity to subpoena Mr. Milsky. 1In fact, he
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indicated that he wanted to subpoena Ms.
Bannister, and by agreement of counsel, I agreed
to provide Ms. Bannister without a subpoena.

Certainly we could have reached the
same arrangement as regards Mr. Milsky. It's
too late for him to try to admit these documents
in the record through the backdoor.

MR. AXSELLE: Your Honor, I would also
object on that basis, but also even if you look
at the third paragraph here, Mr. Milsky --
you're being asked to put into the record an
incomplete recitation of what these parties were
talking about. Even Mr. Milsky statements -- he
says he has "...no personal knowledge of the
automobile finance contracts to which you refer
in your letter," and then he goes on, "If" --

We're having Mr. Milsky state he does
not have any knowledge, but then he speculates,
and I don't think that that is, in fact, in any
way something on which this Court -- Commission
should rely, and I would object on the basis of
those --

HEARING EXAMINER: Is Mr. Milsky here
today, Mr. Thomas?

MR. THOMAS: I don't know, Your Honor.
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HEARING EXAMINER: I'm a little
hesitant to exclude these letters simply because
they go to the theory that the Defendants have
of the case and whether or not this does
constitute insurance and whether or not the
Bureau of Insurance maintains that there must be
a transfer of risk, or a product will be
considered insurance.

My only concern is that we have a
witness on the stand who has no knowledge of
these letters whatsoever. I don't think it's
the proper witness to sponsor these letters.

If Mr. Milsky is here today, I will
certainly send someone up to obtain Mr. Milsky
and put him under oath, and we can get them
sponsored that way. But I feel very, very
hesitant about sponsoring documents through a
witness who has no knowledge of the documents
whatsoever and has never seen the documents
before. I think that foundation is very weak,
if nonexistent.

MR. PETERS: Your Honor, I would be
happy to have Mr. Milsky testify, and I will ask
Mr. Thomas to make him available as a witness,

just as he did with Ms. Bannister.
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HEARING EXAMINER: All right.
We will go ahead and hold these

documents, and if Mr. Milsky is available today,

I will certainly direct the bailiff to bring him

to the courtroom.

(Pause)

BY MR. PETERS: (Continuing)

Q Ms. Bannister, are you familiar with
the subject of collision damage waiver?

A Vaguely.

Q What is yout understanding of
collision damage waiver?

A Oftentimes when people go to rent a
vehicle, the company will try and attempt to sell a
collision damage waiver so that if there is an accident,
that the collision would be paid for. Usually you can --
if you have a family automobile policy, it covers it, and
you don't have to purchase a collision damage waiver.

Q Will you tell me whether my
characterization of collision damage waiver is correct?

A I'll try.

Q A car rental company owns a car that
it rents to the public. The member of the public that
rents that car may have an accident that he is responsible

for. He was the cause of the accident, and there is
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collision damage to the vehicle.

A Uh-huh.

Q Collision damage waiver, in my
hypothetical to you, is where the rental company says to
the renter, the customer, "We will not hold you
responsible. We will waive your responsibility for
damage, collision damage if you pay us a fee. And you pay
us that fee, we will waive any action we have against you
for damage to that vehicle."™ 1Is that consistent with your
understanding of collision damage waiver?

A I would say basically, yes.

Q Now, Ms. Bannister, do you know
whether or not the Bureau of Insurance has ever addressed
the question of whether that collision damage waiver,
where a fee is charged the customer, constitutes
insurance?

A I can't recall that exact type of
example, no, not off the top of my head. I really cannot.

Q Do you recall anything remotely
relating to what I have described, being addressed by the

Bureau of Insurance?

A The collision damage waivers?

Q Yes.

A I don't recall.

Q Are you aware that there is a separate
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section of the Virginia Code, entitled 59.1, that
addressed collision damage waivers?

A Very vaguely.

Q And what is the extent of your
knowledge of that?

A I said it's very vague.
Q Well, would it --
A I mean I'm aware that there is a

section in the Code regarding collision damage waivers,
and that's the extent of it. I mean it's just -- it's
extremely vague.
Q Is that section within Title 38.27
A I believe so. I'm not -- well, I'm
really not sure.

MR. PETERS: I'm not going to offer
this. I'm simply going to try to refresh the
memory of the witness.

(Pause)
(Continuing)
Q Ms. Bannister, I'm handing you a copy
-- a photocopy of Section 59.1-207, and the following
sections. Do you see that?
A Yes, I do.
Q Does that address the subject of

collision damage waiver?
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A Yes, it does.
Q Now, is that section within Title 38.2

of the Virginia Code?

A Yes, it is.

Q Title 38.2?

A Not within Title 38.2, no, it's not.
Q Why did you say yes, it is?

A I corrected myself.

Q Ms. Bannister, does the Bureau of
Insurance consider collision damage waiver insurance that
is subject to the Bureau of Insurance regulatory
jurisdiction?

MR. AXSELLE: Your Honor, if I may
object, this witness has indicated that her
knowledge of this subject matter is that there
is a code section dealing with it. Now she is
being asked what the policy of the Commission is
as to the regulation of that subject matter.
The sole knowledge of her knowledge (sic) is
that it's in a code section. I don't see how
she has any ability to say that by her own
testimony.

HEARING EXAMINER: Well, let's see.
Let him ask the question, and let's see.

BY MR. PETERS: (Continuing)
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Q Ms. Bannister, does the Bureau of
Insurance, to your knowledge, have regulatory jurisdiction
over collision damage waivers?

A To my knowledge, the Bureau of
Insurance does not have authority over collision damage
waivers.

Q Are you aware of whether the National
Association of Insurance Commissioners has ever addressed
the question of whether collision damage waivers
constitute insurance?

A I don't have direct knowledge of that,
no.

Q Do you have indirect knowledge?

I would only be speculating. I would
rather say I don't.
MR. PETERS: That's all I have. Thank
you.
THE WITNESS: Thank you.
HERRING EXAMINER: Redirect, Mr.

Thomas?

MR. THOMAS: None, Your Honor.

HEARING EXAMINER: Anything further of
this witness?

(No response).

Ms. Bannister, thank you very much.
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You may stand down.
THE WITNESS: Thank you.

* % %k * Kk k &k & & &

WITNESS STCOD ASIDE

MR. THOMAS: Your Honor, I would ask
that since Ms. Bannister has completed her
testimony that she be permitted to remain in the
courtroom.

MR. PETERS: That's fine.

HEARING EXAMINER: All right.

MR. PETERS: Ms. Bannister, if I can
retrieve my copy of the collision damage waiver.

MS. BANNISTER: Oh, I took it, didn't
I? I'm sorry. There you go.

HEARING EXAMINER: Why don't we take
about a ten minute recess, and we will reconvene

at 20 minutes to 12:00.

NOTE: A recess is taken at 11:28
a.m., after which the hearing resumes its

session at 11:44 a.m., as follows, viz:

HEARING EXAMINER: All right, Mr.

78

Associated Reporters, Ltd.




W 0 N o U s W N =

N DD N NN B R e R R R R
s W N O YW O N A W N R O

70

Thomas.

MR. THOMAS: Your Honor, the Staff has
-- Mr. Milsky is available and here and present
in the courtroom.

HEARING EXAMINER: Do you have any
additional witnesses, other than Mr. Milsky?

MR. THOMAS: 1I have one other witness.
I just -- you have directed that Mr. Milsky
appear in this courtroom, and he has other
duties to attend to today. He is available.

The staff had not intended to call Mr. Milsky as
a witness.

HEARING EXAMINER: Obviously he is
going to be the Defendants' witness. If I hear
from him now it will be out of turn, if you have
other witnesses, so it's up to you, Mr. Thomas.
Do you have any additional witnesses?

MR. THOMAS: Yes, I do.

HEARING EXAMINER: Or do you want to
take this witness out of turn? I mean I'm open
to counsel, however you want to handle this.

MR. PETERS: Your Honor, I would be
happy to examine Mr. Milsky.

HEARING EXAMINER: All right.

Let's go ahead and take him out of
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called by

been duly

turn then.
Mr. Milsky, if you would come up to

the stand, please.

GERALD A. MILSKY, a witness being

and on behalf of the Defendants, having first
sworn, testifies as follows, viz:

HEARING EXAMINER: Mr. Milsky, for the
record, please give us your full name and
address.

THE WITNESS: Gerald A. Milsky, (M I L
S KY), 3712 Willow Bend Place, Richmond,
Virginia 23233.

HEARING EXAMINER: And are you
employed by the Commission?

THE WITNESS: Yes, I am.

HEARING EXAMINER: And what is your
position with the Commission?

THE WITNESS: I am Deputy Insurance
Commissioner in charge of the Life and Health
Market Regulation Division of the Bureau of
Insurance.

HEARING EXAMINER: All right.

MR. PETERS: Good morning, Mr. Milsky.
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I'm David Peters, representing the

Norwest Companies.

DIRECT EXAMINATION
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