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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2506
TIDEWATER OPTICAL COMP ANY, INCORPORATED,
ETC., Plaintiffs in Error,
versits
L. A. WITTKAMP, Defendant in Error.

PETITION FOR WRIT OF ERROR A.ND
SUPERSEDE.AS.

To the Honorable Justices of the Sitprenie Court of Appeals
of Virginia:
Petitioners, Tidewater Optical Company, Incorporated,
and Michael Cooper, respectfully assert that they are aggrieved by two judgments rendered against them by the Circuit Court of the City of Norfolk, Virginia, in the case therein
against them in which L. A. Wittkamp was plaintiff, both
judgments being rendered in the same case, as pa rt of the
same transaction, to-wit, judgment for $426.58, and interest
and costs, entered on the 16th day of :May, 1941, and a judgment for $50.00 attorney's fee in the same case, entered on
the 19th day of May, 1941, being· on a warrant brought hefore
the Civil ,Justice of the City of N orfo]k, Virginia, and ap-
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pealed by petitioner and then tried before a jury in the
Circuit Court of the City of Norfolk *(R., pp. 3, 4). The
judgment for $50.00 appeared to be entered on a later
day than the main judgment as the Court thought it had overlooked the matter of attorney's fee in entering the original
judgment. A transcript of the record and the origfoal ex.
hibits are herewith filed~
'l.1his ease was a claim by Wittkainp against petitione·r com_;,
pany claimhig he had worked much overtime while employed
bv petitioner company and that he was entitled to time and
one-half for such overtime under the Federal Statute called
the ":~,air Labor Standards Act of 1938", a printed copy of
,~rhich is exhibited in this. case with the original exhibits; and
an equal amount as penaJty under the AeL
The case was tried before a jury in the Circuit Court and
there was a verdict f dr $426.58, which the Court refused to
set aside; and the Court entered judgment on the verdict and
also for ,interest and $50.00 attorney's fee. The judgmeiit
i·epresent$ overtime wages, penalty in equal amount, and attorney'::; fee. Michael Cooper is made an appellant because
the judg1nei1t also went against him as he was on the appeal
bond from the Civil Justice.
2*

~PH}J ERRORS ASSIGNED are that the Circuit Court
erred:
1. In holding that it had jurisdiction of this case and hi
not dismissing the case for want of jurisdiction (R., p. 59).
2. In allowing in evidence over the objections and exception of petitioner the copy of the injunction decree of the
United States District Court for the Eastern District of Virginia ii1 the -case of Fleming, Administrator; etc., against petitioriP.r ('.ompany, a copy of which judgment is exhibited with
the odgina] exhibits in this case.
.
.. H. In allowing in evidence over the objections of ·peti3:i: tioner *company on cross examination of Michael Coopel·
evidence that othe.r employees of petitioner company had
i.nade claims for overtihl:e payments under said Statute.
. 4. In granting· instruction 1-P for plaintiff (R., p. 61); and
in 1·efusing each of the instructions asked by defendant, 2D;
3D; 4D, 5D (R., pp·. 61-2).
.

.

>!-TH.BJ .b..,ACTS. are much in dispute; and there is a
p:ood deal of conflicting .evidence.
.
.
.
,vittkamp claimed _that he had worked much overtime, and
had pmpose]y concealed from tl1e Optical Company any claim
fo1· overtime, accepted payments of salary weekly without
4*
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asking overtime, and about a month after leaving the Optical
Company, he for the first time made claim about May 17,
1939, by letter, and that he had kept daily in writing memoranda of his overtime, destroyed his daily data, weekly put
his overtime on his pay envelopes, which he produced.
The Optical Company, by testimony of its manager, Michael
Cooper, put in evidence to the effect that even if the Statute
applied and if there had been overtime, it was much less than
claimed by v\Tittkamp.
..
~I.1he witne8ses were excluded from the Courtroom while the
testimony W#\S being taken, and v\Tittkamp was not only contradicted by Michael Cooper, but Wittkamp 's own witnesses
greatly impeached him.
He testified that he made his memoranda every day on slips
·with the intE>ntion of making claim after he should leave the
company; and planned to do it (R., p. 17). He accepted bis
$35.00 a week without the faintest suggestion that he claimed
more was dne. His own witness, Park, said Wittkamp kept
his memoranda in a notebook about five inches long (R., p.
25) in direct conflict with W"ittkamp 's evidence. Wittkamp
being recalled, said he might have kept some records on a
notHbOt)k. His own witness, Levinson (R., p. 32) said he
never knew Wittkamp to keep any memorandum at all by the
day. His witness, J. S. Anderson, knew of no daily record
Wittkamp had kept but supposed he remembered in his
5~ head until the end of the week *(R., p. 36). It ,vas of
the gravest importance from the defendant's standpoint
not to have the jury believe Wittkamp and the testimony of
Mr. Cooper, with the conflicting testimony of Wittkamp's own
witnesses, was important on that subject.
If the jury had seen fit not to believe Wittkamp, they would
have found for the defendant. In trying to corroborate Mr.
vVittkamp fl.11d show that the Optical Company had been
guilty of violating the Fair Labor Standards Act of 1938,
Wittkamp 's counsel, over the objection and exception of the
Optical ,Company (R, p: 51), put .in eyidence the judgment
of the District Cour.t of the United States for the Eastern
Distrfot of Virg-in-ia, enjoining- the Optical Company from
violating this Statute in a case -brought by Fleming, the Fed.era! Administrator, to which Wittkamp was not a party (see
origfoal exhibit), and also, over the objection and exception
of the Optical Company, had Mr. Cooper admit that various
other employees had presented claims for overtime work (R.,
pp. 53, 66~ 67).
'I1he jury found for the plaintiff for overtime and double
damages as penalty, and the Court refused to set aside the
verdict.

4
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TIIB .ARGUMENT will briefly deal with the assignments
of error.
1. The Court erred in not dismissing the case for want of
jurisdiction. having no jurisdiction in a State Court over a
matter involving· collecting a penalty fixed by a Federal Stat.
ute. It is believed that this is the first case in an ap.pellate
Court in Virginia involving this question.
Section 371 of Title 28 of the Code of the La,vs of the
United States of America distinctly says in part:
"The juri::-;diction vested in the courts of the United States
in the cases and proceedings hereinafter mentioned, shall be
exclusive of the courts of the several States:

,i;·,' First: Of all crimes and offenses cognizable under
t.he authority of the United States.
'~ Second. Of all suits for penalties and forfeitures incurred
under the laws of the United States.'' * * *
6*

For failure to pay for overtime the Statute sued upon in
this case, the '' Fair Labor Standards Act of 1938'' ( exhibited
in print a::; the first of the original exhibits) expressly has a
section on "Penalties" with subsections thereunder, and this
cast} was broug·ht under and is dependent upon that section
entitled "Penalties", reading:
'' Penalties
"Sec.·16. (a) Any person who willfully violates any of the
provisions of section 15 shall upon conviction thereof be subject to a fine of not more than $10,000.00, or to imprisonment
for not more than six mouths, or both. No person shall be
imprisoned under this subsection except for an offense committed aftel' the conviction of such person for a prior offense
under this subsection.
'' ( b) A.ny employer who vi~la tes the provisions of section
6 or :.;ection 7 of this Act shall be liable to the employee or
employees affected in the amount of their unpaid minimum
wages, or their unpaid overtime compensation, as the case
may he, and in an additional equal amount as liquidated damages. Action to recover such liability may be maintained in
any court of competent jurisdiction by any one or more employees for and in behalf of himself or themselves and other
nmployeEJs similarly situated, or such employee or employees
may desig-nate an agent or representative to maintain such
action for and in behalf of all employees similarly situated.
ThP. Court in such action shall, in addition to any judg-
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ment awarded to the *plaintiff or plaintiffs, allow a reasonable attorney:s fee to be paid by the defendant, and
costs of the action.''
7',,

Not only is the section expressly ''Penalties''; but by whatever name called the double recovery is in truth a penalty;
and a Federal penalty intended to be handled by Federal
Courts having competent jurisdiction over Federal penalties.
Had there been any intention to give state courts jurisdietion Congress could easily have said so, as it did in the Statute known as The Federal Employers Liability Act, where it
is said, (Title 45, Section 56, of said Code of Laws of the
United States) in part:

"The jurisdiction of the courts of the United States under
thi~ Chapter shall be concurrent with that of the courts of
the several States, and no case arising· under this chapter
nnd brought in any State court of competent jurisdiction shall
he removed to any court of the United States.''

"re submit that the State Court had no jurisdiction, and
thir-: question oug·ht to be definitely decided by the highest
Court of Virginia as soon as possible.
B"A'
*2. vVe submit that the Court erred in allowing Wittkam_p to put in evidence the decree of injunction of the
Federal Court ag·ainst the Optical Company in a suit brought
by Fleming·, Administrator, to which Wittkamp was not a
varty, enjoining the Optical Company from violating- the Federal .Act in question.
·
This was very detrimental ·to the Optical Company. It
was in no way res adjitdicata in favor of Wittkamp, but purely
r<'-s inter aUas acta (R., pp. 66, 51, 52, and Exhibit copy of
Federal Court decree). Va. Ry. & Power Co. v. Leland, 143
Va. 920, 929'.
9~"
*3. We submit that the Court erred in allowing in
evidence that other employees of the Optical Company
had made claims for overtime (R., pp. 67, 52, 53).

ThiR was very hurtful, purely irrelevant and res inte1·
alias acta.
10*
*4. Vle submit that the Oourt erred as to instructions
as follows:

6
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In granting for Wittkamp 1-P (R., p. 61), reading:

"The Court instructs the jury that if they believe from
the evidence that the plaintiff worked 203 hours in excess of
the hours he would have worked at the schedule of a 44 hour
work week and that his regular rate of employment was
$35.00 per week then he was entitled to the sum of $1.18 per
hour for overtime and yon shoulcl find for the plaintiff in
the sum of 203 times $1.18 plus an additional equal amount
as liquidated damages.''
We maintain that tlle Statute does not cover the Optical
Company, but if it did, the instruction should not have specifically called the attention of the jury to the particular evidence of Wittkamp as to the precise number of hours he
claimed, 203.
In refusing each of the instructions asked by the Optical
Company as 2D, 3D, 4D, 5D (R., pp. 61, 62), the grounds being stated (R., p. 60).
These· instructions read :

2D.
The Court instructs the jury that if they believe from the
evidence that the plaintiff received $35.00 _each week frorµ
the defendant in -full payment for the week's ~ervices, it is
the duty of the jury to find ~or the defendant.
ilD.
The Court instructs the jury that if you believe from the
evidence that the plaintiff and the defendant mutually agreed
on $35.00 as the- value of plaintiff's services as an opti~h;m
for a week, and that some .time before the effective date of the
Wage law, viz., October 24th, 19·38, the defendant re-arranged
the plaintiff's pay with -his knowledge so that based on an
hourly rate, the plaintiff was assured •the sum of $35.00
11 i1' per week, and the plaintiff and clefendant actually ccmfirmed and carried out the re-anangement of. pay _for
some weeks or months ·before the plaintiff quit his job, tllen
the plaintiff is bound by the new agreement and is _not entitled to pay in excess of $35.00 per week as was paid him.
4D.
The Court instructs the jury that if you believe from the
evidence that some time before the effective date of the Wage
law, viz., October 24th, 1938, the defendant's manager, within
the hearing and in the presence of the plaintiff, announced
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to its employees that because of the Wage law enactment, the
hourly rate of pay would be 25c per hour, with time and a
half for overtime, with the condition, however, that there
would be no loss in weekly pay from that which was then
being paid; and that after the effective elate of the wage law
the plaintiff continued bis usual and customary duties and
continued to draw his weekly pay of $H5.00, making no protest, but gave all indications of consent and made no claim
for overtime work at the time he quit bis job, then you should
find for the defendant.
5D.
The Court instructs the jury that the burden is upon the
plaintiff to prove by a preponderance of the evidence that the
business of the defendant is controlled bv the Act of Con_gress and that money is due the plaintiff from the defendant
under said Act ibefore there can be any recovery.
We direct especial attention to each of these instructions,
which we maintain were correct, and important to the proper
consideration of the case by the jury.
12*
:11:Tllis case does not involve much money, but it involves, we submit, important principles, which should
he correctly decided.
This petition is adopted as the opening brief, a copy hereof
was mailed to counsel for said Wittkamp on the 25th day of
.July, 1941, and this petition with a transcript of the record
and the exhibits will be presented to ,Justice John W. Eggleston at his office in the City of Norfolk, Virginia, and petitionerR' counsel desires to make oral argument in favor o.f
grunting the writ.
Petitioners pray that a writ of error and su.persedeas may
be granted, the judgments and proceedings aforesaid reviewed
and reversed, the errors assigned corrected, the case dismissed for want of jurisdiction, or the verdict and judgments
set aside and a new trial granted, and that such other relief
may be granted as may be proper.
TIDEWATER OPTICAL COMPANY,
INCORPORATED, and
}IICHAEL COOPER,
by JAS. G. MARTIN,
Counsel.
500 Western Union Building,
Norfolk, Virginia.

8
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The undersigned, au attorney duly qualified to practice in
the Supreme Court of Appeals of Virginia, certify that in
my opinion the judgments complained of in the fore going
petition ought to be reviewed.

,JAS. G. MARTIN,
500 ,vestern Union Building,
Norfolk, Virginia.
Received July 25, 1941.

J. W.E.
·writ of error and supersedeas granted. Bond $1,000..Aug.
28, 1941.

.TORN W. EGGLESTON.
Received Aug. 29, 1941.
M.B.W.

RECORD
VIRGINIA:
Pleas before the Circuit Court of the City of Norfolk,
at the Courthouse thereof, on tl1e 19th day of May, in the
year, 1941.
BE IT RE·MEMBERED, that heretofore, to-wit: In the
Circuit Court aforesaid on the 16th day of F 1ebruary, 1940,
came the Tidewater Optical Company, Incorporated, a corporation, the defendant in a certain warrant sued out by L.
A. Wittkamp, plaintiff against the said Tidewater Optic.al
Company, Incorporated, defendant and docketed its appeal
of said case from the Civil Court of the City of Norfolk.
The following is the warrant above referred to:
1

Commonwealth of Virginia,
City of Norfolk, to-wit:
To the Hig·h Consta hie of said City:
I herebv command you in the name of the Commonwealth
to summon Tidewater· Optical Co., Inc., a corporation to appear before the Civil J ustiee of the City of Norfolk,
page 2 ~ to try this warrant, in the City Building, 406 Plume
St., in said City, at 10 A. M., on the 10th dav of
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July, 1939, to answer the complaint of L. A. Wittkamp upon
a claim for money, to-wit: for the sum of $529.08 due for
overtime, penalties and Attorneys fees with interest thereon
from the .... day of .......... until paid, and$ ...... protest fees ; and $. . . . . . costs ; and tl1en and there make return
of this warrant.
Given under my hand this 27th day of June, 1939.
E. L. SAWYER, J. P.

L.A. Wittkamp
Tidewater Optical Co. Inc.
IN DEBT-Before the Civil Justice of the City of Norfo1k, Va., on the 15 day of February, 1940.
JUDGMENT is that the Plaintiff recover of the Defendant $457 .08, with interest from the 15 day of February, 1940,
until paid and $ .... protest fees, and $4.95 costs due by .•....
Plaintiff costs $4.95
Defendant costs .75

WILLIS V. FENTRESS, C. J ..
The following is the High Constable's return made on the
foregoing warrant:
Executed Jun 29 1939 by delivering a copy to Dudley
Cooper, Pres., Tidewater Optical Co., Inc., a corporation, in
the City of Norfolk wherein he resides and wherein
page 3 } the said Corporation is doing business.
GEO. H. STE,VENS
High Constable
City of Norfolk.
R. B. WOLFE, Deputy
And thereupon, at anotl1er day to-wit: In the Circuit
Court aforesaid, on the 30th day uf April, 1941:
This day came the parties, by counsel, and thereupon came
a jury, to-wit: J. W. Hedgepeth, C.•J. Mignot, C. H. Blake,
.A.. Levy, G. A. Chapman, R. W. Lavinder and G. E. Elder,
who were sworn to well and truly try the issue joined, and
having fully heard the evidence and arg11ment of counsel
returned their verdict in the following words and figures,
to-wit: ''We, the Jury, find for the Plaintiff for the sum of
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$479.08, less $52.50 for work not performed, on account of
sickness, making total $426.58 net". .And thereupon said
defendant, by counsel, moved the Court to set aside the verdict of the jury and grant it a new trial on. the grounds that
the same is contrary to the law and the evidence; and the
further hearing of which motion is continued..
And at another day, to-wit: In the Circuit Court aforesaid on the 16th day of :May, 1941:
This day came again the partic::-;, by counsel, and
page 4 ~ the motion for a new trial heretofore made herein
having been fully heard and maturely considered
by the Court is overruled. Whereupon it is considered by
the Court that the judgment of the Civil Court be affirmed
:md that said plaintiff recover against said defendant and
Michael Cooper, principal on the appeal bond, the sum of
Four Hundred Twenty-Six Dollars and Fifty-Eight Cents
($426.58), with legal interest thereon from the 15th day of
Februa:ry, 1940, till the 16th day of May, in the year, 1941,
plus Four Dollars Ninety-Five Cents ($4.95) Civil Court
costs, together with ten per centum per annum damages on
the agg-regate thereof from the date hereof till paid, upon a
claim waiving the benefit of the homestead exemption, together with his costs about his suit in this behalf expended,
to all of which said defendant, by counsel, duly excepted.
And now, at this day, to-wit: In the Circuit Court aforeRaid on the 19th day of )fay, 1941, the day and year first
hereinbefore written :
This day came ag·ain the parties, by counsel, and pursuant to Act of Congress it is considered by the Court that
said defendant pay to Vivian L. Page, counsel for said plaintiff the sum of Fifty ($50.00) Dollars, for services heretofore rendered in the trial of this case, to all of which said
defendant, by counsel, duly excepted.
And said defendant having signified its intention
page 5 ~ of applying to the Supreme Court of Appeals of
Virginia for a writ of error and s1tpersedeas to the
jucl~;ment entered herein on the 16th clay of May, in the year,
1941. and the foregoing allowance of attorney's fee, it is ordered that execution upon the same be suspended for the
period of sixty ( 60) dayR from the end of this term of the
Court upon said defendant, or someone for it, entering· into
and J1clmowledging~ a proper suspending· ·bond before the
Clerk of this Court in the penalty of .Seven Hundred Fifty

Tidewater Optical Co., Inc., etc., v. L.A. vVittkamp.

11

($750.00) Dollars, with surety to be approved by said Clerk,
and with condition according to law.
The following is the evidence taken herein and certified
by the Judge of this Court, as a pa.rt of the record:
page 6 ~ Virginia :
In the Circuit Court of the City of Norfolk.
L. A. "\Vittkamp
v.
Tidewater Optical Company, Inc., a Corporation
Be it remembered that on the trial of this case the following is the evidence, and all the evidence which was introduced,
and the instructions herein stated to have been granted are all
the instructions which were granted, and the exhibits are
made part of the record and may be taken to the Supreme
Court of Appeals without being copied, to-wit:
page 7 ~

Note: Witnesses were excluded on motion of
counsel for the defendant.

Mr. Page: First, I want to offer in evidence the Fair
Standard Labor Act of 1939. It is here.
The Court: Not the whole .A.ct, but what we are really
concerned with here today, I suppose.
Mr. Page : I will read those portions we are concerned
with. I am reading from Section 6-a:
'' Every employer shall pay to each of his employees who
is engaged in commerce or in. the production of goods for
commerce wages a.t the followmg rates(1) during t]1e first year from the effective date of this
section, not less than 25 cents an hour."
As I understand it, Mr. Martin, the second year doesn't
come in anyhow, so we can confine it to the first year.
l\fr. Martin: It is only the first year.
Mr. Page: Section 7 on page 5 says:

''No employer shall, except as otherwise provided in this
section, employ any of his employees who is engaged in commerce or in the production of goods for commerce( 1) for a workweek longer than forty-four hours during the first year from the effective date of this section."

12
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This claim is within the first year so it will be forty-four
hours a week under the law. I will eliminate the succeeding paragTapbs. It says forty-two hours work for
page 8 ~ the second year and after that forty hours a week
for the succeeding years.
Section 8:
"With a view to carrying out the policy of this A.ct by
reaching-, as rapidly as is economically feasible without substantially curtailing· employment, the objective of a universal
minimum wage of 40 cents an hour in each industry engaged
in commerce or in the production of goods for commerce, the
Administrator shall from time to time convene the industry
c.ommittee for each such industry, and the industry committee shall from time to time recommend the minimum
rate or rates of wages to be paid under section 6 by employers engaged in commerce or in the production of goods
for commerce h~ such industry or classification therein.''
I will skip over some and try to make it as intelligible as
I can without reading it all. It comes down to this part,
going back to Section 7, sub-section 3, which commences by .
saying·:
''No employer shall, except as otherwise provided in this
section, employ any of his employees who is engaged in commerce or in the production of goods for commerce( 1) For a workweek longer than forty-four hours during the first year from the effective date of this section,''

and then it says,
'' unless such employee receives compensation for his employment in excess of the hours above specified at a rate not
less than one and one-half times the regular rate at which
he is employed.''
That is the rate and the number of hours that we are relving upon, forty-four hours per week with one and one-half
times pay for all work performed over that.
page 9 ~ ·with regard to penalties, Section 16 provides:
'' Any person who willfully violates any of the provisionR of
i.;;ect.ion 15 sl1all upon conviction thereof be subject to a fine
of not more than $10,000, or to imprisonment for not more
than six months, or both. No person shall be imprisoned
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L. A. Wittkamp.
under this subsection except for an offense committed after
the conviction of such person for a prior offense under this
subsection.''
Section 15 says that any person who violates this law by
not complying with same and not paying the wages as prescribed and conforming to the hours provided for shall be
subject to penalties as, prescribed by Section 16, which I have
read. We are not interested in the criminal end of this
statute.
Section 16, subsection (b) provides:
'' Any employer who violates the provisions of section 6
or section 7 of this Act shall be liable to the employee or
employees affected in the amount of their unpaid minimum
wages, or their unpaid overtime compensation, as the ~ase
may be, and in an additional equal amount as liquidated
damages. Action to recover such liability may be maintained
in any court of competent jurisdiction by any one or more
employees for and in behalf of himself or themselves and
ot]10r employees similarly situated, or such employee, or employees may designate an agent or representative to maintain such action for and in behalf of all employees similarly
8ituated. The court in such action shall, in addition to any
judg·ment awarded to the plaintiff or plaintiffs, allow a .reasonable attorney's fee to be paid by the defendant, and costs
of the action.''
They are the pertinent parts of the Act under which we
are suing·. As stated in my opening statement, Mr. Wittkamp claims he was employed at a certain salary
pa.ge 10 } and he worked more hours than the hours allowed
by law, and he is entitled to time and a half aud
an equal amount as liquidated damages.

L. A. WITTKAMP,
the plaintiff., being first duly sw01~n, testified as follows:
Examined by Mr. Page:
Q. Mr. Wittkamp, tell the jury your name, please.
A. Wittkamp, Louis A. Wittkamp.
Q. Were you employed by the Tidewater Optical Company,
Incorporated?
A. Yes.

14
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L . .A. Wittkamp.
Q. When ·did your employment commence f
A. I dun 't know exactly what time it commenced.
Q. What date? Does this memorandum you have here
show the date i
A. No. I was working there before the Wage and Hom:
Law went into effect.
Q. ,vhen did you begin working with them, what month
and year?
page 11 ~ A. I didn't put it down, exactly the time.
Q. Were you working with them in October,
19291
A. Yes, sir.
The Court: 1929t
Mr. Pag·e: 1939.

By Mr. Page:
Q. Y011 were working with them in October, 1939¥
A. Yes, sir.
Mr. Martin: October, 1938, isn't it t
Mr. Page: Yes, that is correct.
By Mr. Page:
Q. You worked there in October, 1938. At that time wlmt
wag-es were you working· forf
.A. $35.00 a week.
Q. Explain to the jury whether the Tidewater Optical Company ure engaged in interstate commerce?
A. Yes, sir. They do business. outside the State of Virginia, North Carolina, South Carolina, and all down through
the country, well out of the .State of Virginia. I reckon 75
is out of the State.
Q. You quit work with the Tidewater Optical Company in
April. 1939 f
A. Yes.
Q. After leaving their employment did you write them a
letter!
page 12 } A. I wrote them a letter giving them ten days,
registering the letter, and asked them to pay my
overtime pay.
Q. Is this the letter which you wrote them f
A. Yes, si~, that is it.

ro

Mr. Page: I will offer it in evidence.
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L. A. Wittkamp.
Note: The letter was read and ma.rked '' Exhibit No. 1.''
Mr. Martin: What is the date of that, Mr. Page?
Mr. Page: The letter doesn't appear to be dated, Mr. Martin.
The Witness: Mr. Page, you have a registered receipt.
Mr. Ma.rtin: That shows the date.
By Mr. Page:
Q. That is in the file, is it Y
A. Yes, sir.
Q. I don't see it in there. Here it is.
A. It is a registered receipt from the Post-Office that I
got when I mailed the letter.
Q. It is May 17th, 1939. That is the date of the receiptt
A. Yes.
Mr. Page: We offer that in evidence.
Note: The receipt was marked '' Exhibit No. 2."

By Mr. Page:
Q. You state in your letter that you enclose
page 13 ~ memorandum of the overtime. I hand you tnis
pa.per. Is this the memorandum that you mail'3d
to them?
.A. Yes, sir, that is it.
Q. If you don't mind, Mr. Wittkamp, just tell the jury
how numy hours overtime you worked?
A. 203 hours overtime, a total of 203 hours overtime from
November 5th, 1938, to A'pril 19th, 1939. Do you want me
to read it all?
Q. No. Does that statement include the hours overtime
whicl1 vou worked?
A. Yes, sir.
Q. Does that show the amount you were due per hour overtime?
A. Yes, sir.
Q. The total amount shown there is $239.54?
A. Yes.
Q. And tl1a t is figured on the basis of your $35.00 a week
salary?
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A. Yes.
Q. Has that 1been paid to you?
A. No, sir.
Note: The memorandum was marked "Exhibit No. 3."
Mr. Page: If your Honor pleases, I am going to object
to this letter Mr. Martin has. It is simply a letter applying
for a position.
·
page 14

r

CROSS EXAMINATION.

Bv Mr. Martin:
~ Q. This is the letter written by you applying for a position and is written, isn't it, in your own handwriting?
A. Yes, that is my writing.
Mr. Martin: I put it in evidence.
Mr. Page: I understand the letter is an application for
a position with them stating what salary he would be willing
to work for. The letter was written prior to the enactment
and effective date of the w·age and Hour Law and I object
to its introduction on the ground that it makes no difference
what the man ag-reed to, the law could not be violated.
The Court: It is admissible to show what he was to receive, isn't it 1
Mr. Page: Yes, I suppose so.

Note: The letter was read and marked "Exhibit A."

Bv Mr. Martin:
~ Q. You went to work in iSeptember, 1938, did you not!
A. Yes.
Q. And you continued to work until the 19th of April, 19391
A. That is right.
Q. And every week you were paid $35.00, were you?
A. No, sir, not every week. You made the statepage 15 r ment awhile ago that he paid me for time I was
sick. I have the papers here to prove he didn't.
I can show you his own writing on his slip where he deducted
my salary. Here they are.
Q. We will g·et to that in a minute. I will let vou tell about
that in a moment. E;yery week that you worked and were
not sick you were paid $35.00, were you?
A. Yes.
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Q. And you would be given cash or a check?
A. Cash.
Q. Nothing· was said about any overtime, was there:
A. No, sir.
Q. And that was done week after week until you lefU
A. Yes, until I left.
Q. When you. came to leave you left around the middle of
the week, didn't you 7
A. Yes.
Q. And when you came to pro rate the number of days you
had worked that week you took six days and divided it into
thirty-five, $35.00, to get the three days pay, didn't you 7
A. Yes.
Q. Nothing was said about any 1balance due or any overtime?
A. No. There was no need to say anything. If
page 16 ~ you opened your mouth you would get fired~.

By the Court!
Q. I didn't catch that?
A. If you bad said anything, opened your mouth, you would
ha.ve gotten fired.
By 1\1.r. Martin :
Q. .You were afraid to say anything!
A. Yes.
Q. You went along· accepting your weekly pay and saying
nothing· 1
A. Yes.
Q. After you haµ been gone a month lacking two days you
wrote a letter making this claim for the first time?
A. I wrote a letter stating the amount I had worked overtime.
Q. That is the first time you had told them anything about
overtime?
A. Yes.
Q. You knew Mr. Cooper had been keeping no record of
overtime work in your case, didn't you?
A.. He kept no record at.all.
Q. And you every week secretly kept some record of your
own, didn't yon?
A. No. ':l.1he boys in the shop knew I was keeping it. I
have it here, all of it.
page 17 r Q. Did you keep it daily?
A. Every week on the envelope when he paid
me on Saturday.

18

Supreme Court of Appeals of Virginia

L . .A. Wittkamp.
Q. If yon worked Monday you would not make a memorandum on Monday of the overtime!
A. I put it on a slip of paper, and then the envelope he
gave me Saturday.
·
Q. Where are the slips Y
A. I didn't keep them.
Q. You would make a little memorandum every day and
throw the slips away?
A. Yes.
Q. You did it with the idea of making claim ag·ainst the
Tidewater Optical Company when you quitY
A. Yes. I wanted my overtime; I wanted to get it.
Q. You planned to do it, to make claim whenever you lefU
A. Whenever the Wag·e and Honr Law went into effect. I
could not make it before that. If I did I would have been
fired.
Q. So whether you stayed there one month or five years
you were g·oing· to keep a record and make claim when you
quit?
A. Yes.
Q. Without telling them a word about it 1
A. No need of saying- anything.
Mr. Page: I object to the question. The Law expressly
says they had to keep the hours themselves.
page 18 ~ There is nothing· secret about it. If they had
complied with the law they would have kept the
record. The Tidewater Optical Company didn't keep any
records, and that was proven by the Government.
Mr. :Martin: We maintain it is perfectly relevant when
a man makes no claim at all until he quits.
The Court: I overrule the objection.
Bv Mr. Martin:
··Q. The slips of paper which you kept of the overtime, on
what kind of paper was it kept?
A. They are there, the Tidewater Optical Company, for
each week they paid me the envelope.
Q. They are the envelopes Y
A . .Yes.
Q. I am talking about the slips of paper you kept daily.
A. I put them on any kind of paper. It made no diffc~ence as long as I figured my hours for the day.
Q. W1iere would you keep them f
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A. In my pocket until the end of the week and then throw
them away.
Q. You kept them in your pocket until the end of the week
and threw them away?
A. Yes.
(J. And then marked them on the envelope Y
A. Yes.
page 19 ~ Q. And kept your envelope?
A. Yes, sir.
RE-DIRECT EXAMINATION.
By Mr. Page:
Q. Mr. Wittkamp, do you hold in your hand the pay envelopes which you received Y
A. That is every one from the first week the Wage and
Hour Law became effective, and the statement here that they
paid me for time I was sick, here is two items and here is
one for $17 .30.
Q. They deducted for the time you were sick f
A. Yes, and here is another one for $2.-00, and one for
$11.66. The first one was December 31st, 1938, and the second one January 7th, 1939.
Mr. Martin: Let me have those showing deductions for
the sickness.
Mr. Pag·e: I am g·oing to introduce all of them in evidence.
By Mr. Page:
Q. I understand those are the pay envelopes which you
received?
A. Yes, every Saturday.
Q. And every Saturday you would mark on the envelopes
the overtime you had worked and had not been
page 20 ~ paid for?
A. That. is right.
Note: The slips in question, twenty-five in number, were
marked '' Exhibit No. 4.''
RE-CR.OSS EXAMINATION.
B-v' Mr. Martin:
~Q. I want to get you to identify those you said there were
deductions on Y
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A. It is not my writing. It is Mr. Cooper's writing. There
thev are. There is one and there is the other.
Q. Let me have the yellow sheet that yon settled on when
yon left.
A. That is figured up wrong.
Q. Yon show me a yellow piece of paper. This is a yellow
memorandum showing when the settlement was made when
vou left?
· A. Yes.
Q. They took $35.00 a week, did they not, and divided it by
the number of days you had worked?
A . .Yes. That is Mr. Cooper's writing.
Q. Made in your presence, was iU
A. No. He just handed me that. I was so hot when I quit
that I didn't look at it. I was quitting· there then.
Q. You carried the yellow sheet away with you Y
A. Yes.
page 21 ~ Q. And the cash he paid you T
A. Yes.
Q. That was $35.00 divided by six to get it daily?
A. Yes.
Q. ·which figured $5.87 a day, and yon were given three
days?
A. Yes.
Q. You say you were so angry when that was done that
you carried it away without reading it f
A. I didn't even look at it.
Q. You said there were two envelopes here in which there
were some deductions for sickness?
A. You made the statement that I was sick and he paid
me. I want to prove that was false.
Q. Let me see the ones yon are speaking of.
A. -December 31st is one, $17 .50.
Q. Whatt
A. It is one for $17.32; $17.50 less tax.
Q. 18c is the tax for the Social :Security, isn't iU
A. Yes.
Q. $17.50 yon were paid for that week?
A. $17.32.
Q. After deducting the tax Y

A. Yes.
Q. You were sick part of that week, were you¥
A. Part of that week and part of this week (indicating-on slip). One week followed the other.
Q. The week of January 7th, 1939, yon were also sick?

page 22

r
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A.
Q.
A.
Q.

Yes.
A pa.rt of the week t
Yes, and .he deducted two days at $5.83.
Two days 1
A. That is Mr. Cooper's writing.
Q. You think you were sick at that time 7
.A. Yes.
Mr. Martin: Where is that yellow sheet!
Mr. Page: Here it is.
By Mr. Martin:
Q. Do I understand, Mr. Wittkamp, that all of this is in
Mr. Cooper's handwriting?
A. Yes. all of it is in Mr. Cooper's handwriting.
Q. When you put ·this overtime on your envelopes each
week did the other employees have knowledg·e that you were
doing iU
no need of it. .You will never get a dime out of him.''
A. Yes, sir, but they laughed at me and said, "There is
Mr. Martin: We object to what they said to him, may it
please the court.
·
By Mr. Pag·e:
Q. Did you call Mr. Cooper's· ~ttention to iU
page 23 ~ A. No.
Q. Mr. Martin asked you the ·question if you
were just keeping figures all the time you worked waiting
until you quit work to come back and demand it. You were
not keeping it secret from the other employees 1
.A. No, sir.
Q. They all knew iU
A. Yes, they all'lmew it.
By Mr. Martin:
.
Q. You were keeping it secret from Mr. Cooper, the mann~erY
· A. I didn't keep it secret. I don't know whether they knew
I was ~eeping it, or not.
Q. The employees working with you knew it but Mr. Cooper,
the manager, didn't know it?
· A. I don't know whether he did, or not.
Q. You didn't tell him?
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A. No.
Q. I think Y6~ said you didn't tell him on purpose because
you would have. been fired if you had t
A. I reckon· I would have.

page 24

~

ASA GRIFFIN PARK,
sworn on behalf of the plaintiff, testified as fol-

lows:
Examined by Mr. Page=
Q. State your name, please.
A. Asa Griffin Park.
Q. In 1938 were you employed by the Tidewater Optical
Company¥
A. Yes, sir..
Q. Was lfr. Wittkamp, who is sitting here, employed by
t.bem at that timeY
A. Yes, sir.
Q. Do you know whether the Tidewater Optical Company
was engaged in interstate commerce at that time?
A. Yes, it was.
Q. Do you know whether or not Mr. Wittkamp worked any
overtime during that timef
A. Yes, sir.
Q. Do you know whether or not he kept a statement of the
overtime he worked f
A. Yes, sir, he did.
Q. Was that pretty generally known among the employees °l
A. It was generally known, yes, sir.
Q. You are not employed by them at this time f
A. No, sir.
Q. What was Mr. Wittkamp's employment; what
page 25 ~ kind of work did he do!
A. He was a first class optician.
,CROSS EXAMINATION.

By Mr. Martin :
Q. The Tidewater Optical Company is on Cumberland
Street in this city?
A. That is right.
Q. Mr. Park, wha.t method did Mr. Wittkamp use in keeping a record of the overtime?
A. I am not sure, Jmt I think he used a notebook.
Q. A notebook Y
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Some sort of paper like that.
You saw it, didn't youf
I believe I did.
Wh·at color was the notebook!
A. I don't remember the color, ]\fr. Martin.
Q. About what size was the notebook that he kept it in Y
A. I would say about five inches long.
Q. A notebook about five inches long, and about how wide
was it?
A. I didn't measure it and I wouldn't say for sure.
Q. He kept a notebook and every day he put down in the
notebook the overtime?
A. Yes, sir.
page 26} Q. And you saw itt
A. Yes, sir.
A.
Q.
A.
Q.

RE-DIRECT EXAMINATION.
By Mr. Page:
Q. What called your attention to the fact that Mr. Wittkamp was keeping his overtime there, and how did the £ellows know about it t
A. The fact that there was a little controversy around
there about that. I don't knowQ. Overtime about wage and hours 7
A. Yes, sir.
Q. Did you have a claim for yours Y
A. Yes, sir.
Mr. Martin: I would like to ask Mr. Wittkamp another
questions.

L.A. WITTKAMP,
the plaintiff, recalled, testified as follows:
page 27 ~ Examined by Mr. Martin:
Q. Where is the notebook that this gentleman
te1ls us abouU
.A. I can't tell you. where it is.
Q. Did you ever have one!
A. I may have kept some on a notebook and some on paper.
Q. Did you, or not?
A. I kept them on the envelopes.
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By Mi. Page:
.
Q. There is uo question about your keeping them weekly
on the envelopes?
A. No, sir.

S. B. LEVINSON,
sworn on behalf of the plaintiff, testified as follows:
Examined by Mr. Page:
Q. "\Vere you employed by the Tidewater Optical Company
in 1938?
A. Yes, sir, and a part of 1939.
Q. Tell the jury whether they were engaged in interstate
commerce, manufacturing goods that went from
page 28 ~ this point to points outside of the State Y
A. Yes. To the best of my knowledge, they were
shipping to North Carolina, South Carolina, Tennessee, and
I think often to Maryland, West Virginia, and had one customer up in Michigan, I believe.
Q. Was Mr. Wittkamp employed by them at the same time
you were? ·
A. Yes, sir.
Q. Do you kuow whether or not Mr. Wittkamp kept any
memoranda of the hours he worked overtime T
A. Yes, sir, he did.
Q. Did you see him keeping that f

A. I did.
Q. Tell the jury what kind of memorandum, envelope or
what you saw? Did he make the memorandum on scratch
pa.per or what Y
A. Every week he gets his envelope he marks down how
much overtime he had.
Q. On his pay envelope?
A . .Yes, sir.
Q. Did you receive a similar envelope Y

A. Yes.
Q. You didn't mark yours down f

A. I did write some of them.
Q. You marked some of yours Y
page 29 ~ A. Yes, sir. I had one envelope that showed
overtime work that I gave to Mr. Worrell of the
Wages and Hour Law when the case was tried in the United
States Court, the United States District Court.
Q. Did you call to the Tidewater Optical Company's attention the fact that you worked overtime and claim wages
for it when you worked there Y
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A.. No, sir. I thought Mr. Cooper was a form.er attorney
and that he knew he was in interstate commerce business.
Q. Did you all make any claim or say anything to Mr.
Cooper about claiming any pay under the Wage and Hour
Law?
A. At one time he made the statement that we were not
under the Wages and Hour Law, and he also gave us an
envelope that following week at the time our next raise would
be due. I think at that time I was working· for $7.50 a week
and my next raise would ,be in July, June or July, I don't
know exactly which, and my rate would be $10.00.
Q. When you were working there did they pay you when
you were sick or for any time you lost, or was that deducted
from your wages Y
A. I didri 't lose any time. I think I was out one day and
that was a Jewish holiday, and I think he paid me for that ..
Q. You don't know whether he deducted anything froin Mr.
Wittkamp's pay when he was sick!
·
A. No, sir, I can't say that. May I come back
page 30 } to the pay envelope?
·
Q. Yes.
A. I also turned a pay envelope in to Mr. Worrell in Mr.
Cooper's handwriting.
By the Court:
Q. vVhc· is Mr. Worrell?
A. He is attorney for the Wag-es and Hour Division, Federal.
··
Q. He was not employed by Mr. CooperT
.A. No, sir.

CROSS EXAMINATION.
By Mr. Martin:
Q. You were an apprentice, were you not? You were learning- to do the job as an apprentice?
A. That was the understanding, yes.
Q. And you were going to get your wages raised as an
apprentice so much every six months f
A. That was the verbal ~o-reement.
Q. That was the verbal agreement, until it got to $35.00 a
week?
.A.. Yes.
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8. B. Levinson.
RE-DIRECT EXAMINATION.
page 31 ~ By. Mr. Page:
. .. Q. Do you know whether Mr. Wittkamp worked
more than forty-four hours a week while he was there and
you were there Y
A. Yes, sir. I did myself as an apprentice, sometimes as
high as fifty-six.
.
Q. Did Mr. Wittkamp work more than forty-fours hours!
A. Yes, sir.
Q. He has made the statement here that commencing on
November 5th, 1938, that he worked from that time until the
time he quit 203 hours overtime. Were you working in the
same shop with him Y
A. Yes.
Q. Approximately what time did you go to work in the
morningf J nst the average, what was the time you were
supposed to go to wor~ in the morning!
A. Eight or eight-thirty, I think.
Q. Eight or eight-thirty Y
A. We had a set time. We either went to work at eight
or eight-thirty.
Q. What time did yon get out at nighU
A. When we got throug·h with the work.
Q. Were you supposed to work until four or five o'clock!
A. Worked until you got it out, until seven o'clock at night,
seven P. M., to get the work out. After that time yon were
to go if yon wanted to.
page 32 ~ Q. Would you say yon worked up until seven
o'clock at night?
A. The majority of nights up until six, six-thirty and seven
o'clock when we left.
Q. When Mr. Wittkamp was there?
A. I think he was there after I got through. He naturally
stayed a little longer.

RE-CROSS EXAMINATION.
Bv Mr. Martin:
·Q. What is your name?
A. Levinson.
Q. Did yon see Mr. Wittkamp put down his l1ours every
day?
A. No, I can't say daily, but I do know he put them down
every week.
.
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Q. On the envelope?
A . .Yes, sir.
Q. Did he keep anything by the day 7
A. I can't say that.
Q. You never saw anything like that!
A. No, sir.
By Mr. Page:
Q. You know he kept it each week t
A. Yes, sir.
page 33 ~ Q. You saw that yourself?
A. Yes, sir.

J. S. ANDERSON,
sworn on behalf of the plaintiff, testified as follows:
Examined by Mr. Page:
Q. Your name is J. S. Anderson?
A. J. S. Anderson.
Q. Were you employed by the Tidewater Optical Company
in 1938?
A . .Yes, sir.
Q. At the same time Mr. Wittkamp was there?
A. Yes.
Q. Do you know whether or not they were engaged in the
mmmfacture of goods in Norfolk, Virginia Y
A. Yes.
Q. Do you know whether or not they manufactured goods
that were shipped from the State of Virg·inia, outside the
State of Virginia?
A. Yes, they did.
Q. Did you know l\.fr. Wittkamp when he was there 7
A. Yes, sir.
page 34 ~ Q. Do you know whether or not he kept any
record of the overtime he worked there 1
A. He did, sir.
Q. Every week T
A. Yes, sir.
Q. What kind of memorandum did he make of that Y
A. On his pay envelope.
Q. A.nd you saw him do that?
A. Yes, sir.
Q. Wba t time did you go to work there in the morning 7
A. Eight-thirty.
'Q. What time did you get off in the evening?
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A. It ranged different times. When the work got uparound the first of the week it was seven o'clock, and maybe
a couple of nights during the last it would 1be five-thirty or
six o'clock. During· ·the end of the week it was quite slack,
but about the first three or four nights it was seven o'clock.
Q. Did they pay the employees when they were sick and
off or when they stayed away from work Y
A. Did when I first went there, but since the Wage a.nd
Hour Law went in effect thev didn't.
. Q. YOU are not working with them now. YOU are in the
Army?
A. Yes.
page 35 ~ Q. How long have you been in the Army
A. Almost two weeks.
Q. When did you leave the Tidewater Optical Company!
A. About a couple of weeks ago.
Q. After this Wage and Hour business came up with the
Tidewater Optical Company, then they started paying you
regular wages, I presume t
A. Yes.
Q. And for the hours you worked overtime they paid you T
A. That is right.
Q. That is since there has been a determination of that
matter?
A. Yes.
0
/

CROSS EXAMINATION.
By Mr. Martin:
Q. You say you were pa.id when you were sick. You were
paid regularly by the week whether you were sick, or not f
A. Yes, sir. I was getting a salary.
Q. By the week?
A. Yes.
Q. And they changed and put it on an hourly basisT
A. That is right.
Q. You said Mr. Wittkamp kept some memorandum of his
overtime. How did he keep iU
page 36 ~ A. On his pay envelope.
Q. When he was paid he would mark down so
many hours overtime Y
A. That is the way he done.
Q. Did you see him do iO
A. Yes, sir, just about every week.
Q. He would do it out of his head, take an envelope and

Tidewater Optical Co., Inc., etc., y. L.A. Wittkamp.

29

Frank H. Anderson.
mark down out of bis bead the number of hours overtime!
A. Yes, sir; I saw it.
Q. He didn't have any guide, pocketbook, or anything like
that to go byf
A. I don't know about that. I guess he knew.
Q. You guess he remembered 1
A. Yes.
Q. He didn't show you any paper he went by!
A. He had the Wage and Hour Law, I g'Uess.
Q. You suppose he had the Wage and Hour Law and he
marked out of his head at the end of the week how many hours
J1e claimed overtime T
A. I guess so.

By Mr. Page:
Q. These are the envelopes, aren't they?
A. Yes, sir.
Q. Are they the figures you saw him mark on there T
A. Yes, sir.
page 37 }

FRANK H . .ANDERSON,
sworn on behalf of the plaintiff, testified as fol-

lows:

Examined by Mr. Page:
Q. You are Mr. Anderson?
A. Yes, sir.
Q. Were you employ.ed by the Tidewater Optical Company
in 19381
A. Yes, sir.
Q. Are you still employed hy them?
A. No.
Q. When did you leave their services?
A. About the 1st of November, I think around the 3rd of
November.
Q. 1940, last year?
A. Yes, 1940.
Q. When you were working there was Mr. Wittkamp, who
is sitting here, working· for them f
A. Yes, sir.
Q. State whether or not they were engaged in interstate
commerce at that time. Were they engaged in the manufacture of goods in Virginia which were shipped out of the State
of Virginia Y
A. Yes, sir, some to South Carolina and outside.
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Q. Do you know whether or not Mr. Wittkamp kept any
memorandum there of his overtime while he was working
theret
page 38 ~ A. Yes, sir. He told me he was keeping them.
He kept it and asked me one time why didn't I
keep mine. I didn't pay any attention to it.
Q. He told you he was keeping his time for the purpose
of claiming iU
A. Yes, sir. He said he was going to get it.
Q. And asked you why you didn't keep yoms f
A. Yes.
Q. You didn't keep yours f
A. No, sir.
Q. Did you ever see him make memoranda of this overtime he kept f
A. He kept it at the end of the week. He put it on his
pay envelopes.
Q. You saw him put it on his pay envelope!
A. Yes, sir, and he showed me the envelopes where he was
keeping it.
Q. Did he have some memoranda he took the hours from
to put oil his envelopes 1
A. I never saw it, outside of what he told me. He told
me he was keeping an account of it and at the end of the
week he was putting it on the pay envelope. I didn't see the
daily records of it.
Q. You did see the envelopes where he was putting it down
onf
page 39 ~ A. Yes.
Q. Those envelopes in front of the jury there
on the desk, are they the envelopes he put it on Y
A. Yes.
Q. They are the memornnda made by him which he kept Y
A. Yes.
Q. What time did yon go to work in the morning!
A. Eight-thirty.
Q. What.time did you quiU
A. It depended upon what time we finished.
Q. "\Vere you working under any rules that you would work
only forty-four hours a week?
A. No, no special rules. We worked until the work went
out.
Q. Did you get any extra pay when you worked more tban
forty-four hours Y
A. No; paid on a weekly salary.
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Q. That, however, was changed under the Wage and Hour
Law sometime later, before you quit 1
A, Yes.
Q. Then were you put on so many hom·s a week t
A. Yes, we were paid on so many hours a week. In other
words, as soon as the Wage and Hour Law came in effect Mr.
Cooper said he was going to put us on a 2'5c an
page 40 ~ hour basis and time and a half overtime; in other
words, guarantee our salary.
Q. That was after Mr. Wittkamp left, was it not f
.
A. No, that was about the time the Wage and Hour Law
went into effect.
Q. They didn't start paying· you overtime and time and
a half while Mr, Wittkamp was there 7
. A. I don't khow ! They paid us a weekly salary. We
sig,hed cbntra-,cts d~wn. ther~ stattn~ .V!,e were working under
that condition, 25c an hour and time and a half overtime, and
guaranteed us weekly .salart.
.
.
. .Q. You say .you don't know wheth~r that wits after Mr;
Wittkamp lefh
A. No~ sir.

a

..

.,

..

CROSS EXAMINATION.

Bv Mr. Martin :

·Q. I!3n't it true. that just before the Wage and Hour Law
went into effect Mr. Cooper called the employees together
and said, '' I don't know whether this law .affects us, or not,
but to be sµre I ~i}l put everybody on a .25c an hour limit,''
which was the minimum the law allows, '' and I will guarantee
that you will get ~S ~llCh as yo1;1r present salary"!
~. Yes, he niaqe, that statement.
Q. To all of you T
.
A. Yes.
. .
,
.
page 41 ~ . Q. If you had gotten the. miniinum of 25c. a~
hour it would have been a lot less than $35.00 a
week?.
.
'
}
.
A. Yes, .and if he had not paid that
would not have
'
.. . .. ' .
. ,
inade .anything at Jtll. ,., . . '
Q. It,.~vo1!!~1 have been less than you were getting!
:.A., Yes, sir.
·

we

By Mr. Page:
Q. He didn't pay you anything for overtime?
A. No, sir.
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By- Mr. Martin:
Q. He didn't deduct anything if you got off early?
A. No, sir. We worked until the work was out. Sometimes we would work late and sometimes earlier.
Q. And you would be paid the same amount each week Y
A.. Yes.
Q. ·whether it was a light week or heavy week?
A. Yes.
Q. The work didn't vary considerably between the first
and last days of the week?
A. The first part of the week was heavy.
Q. It was repairing- eyeglasses or making· eyeglasses Y
A. Yes.
Q. And they would send them to people in Norfolk, to
people in Richmond, and North Carolina for doctors' prescriptions Y
page 42 ~ A. Yes, sir.

RE-DIRECT EXAMINATION.
By Mr~ Page:
Q. Did you ever work less than forty-four hours a week Y
A. No.
Q. Did you ever get off any time because of the fact that
you had already worked forty-four hours Y
A. No, sir, and I never worked less than forty-four.
Q. When you were sick did you get paid for itY
A.. Yes, sir-I never was sick, at least.
Q. You were not sick and so you don't know T
A.. No.
By Mr. Martin:
Q. You got off for various reasons Y
A. I got off Saturday afternoons once in awhile.
Q. And got off for holidays Y
A. Yes.
Q. But you were paid for the whole week just the same Y
A. Yes, always paid.
page 43 ~

Mr. Page: There are two or three other witnesses along this same line, but it would simplv
he cumulative.
·
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MICHAEL COOPER,
sworn on behalf of the defendant, testified as follows:
}i~xamined by Mr. Martin:
Q. Mr. Cooper, please state your name and residence.
A. Michael Cooper, 336 Duncan A venue, Norfolk.
Q. How old are you and what is your occupation f
A. I am forty-four years old, and I am now manager of
the Tidewater Optical Company.
Q. And that company is in business in the City of Norfolk,
is it not?
A. Yes.
Q. You are general manag·er of it 1
A. Yes.
Q. How long have you been with them?
A. Since June 15th, 1936.
Q. What kind of ibusiness does it carry on?
A. We service prescriptions of .eye doctors. For instance,
an eye doctor will examine a man's eyes and if he
pag·e 44 ~ needs glasses he writes out a prescription and
sends it to us if he is our customer, and we will
fill it and send the glasses back to him and he fits them to
his patient.
·
Q. You get them from Norfolk and some outsiq.e of "Virginia, do you?
A. Yes, we do.
Q. Regarding Mr. Wittkamp, you hired him at $35.00 a
week as stated T
A. Yes.
Q. ·when the Wage and Hour Law was about to become effective, shortly before it became effective, what did you do
relative to being safe in that respect T
Mr. Page: So the record will be clear, I want to interpose an objection. It makes no di:fference what agreement
they made prior to the Wage and Hour Law becoming effective.
...
The Court: I overrule the objection.
Mr. Page: Exception.
A. Just before the Wage and Hour Law became effective
there was some notice in tl1e newspapers, such as you generally see, and I had not read the law and I didn't know
whether the la:w was int.ended for a small company like ours
or just what was the effect of it, so I went to the men and
told them, not being sure of what the law was, and in order
to avoid any misunderstanding, that I would place them on a
25c minimum.
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page 45

~

By Mr. Martin :
Q. 25c an hour Y
A. Yes, and time and a half overtime and would guarantee
their salaries would be raised when they became effective
with the company.
Q. What do you mean by raised?
A. In this business, I don't know whether it is due to the
depression not long ago or because the optical business is
coming ahead, there is an awful scarcity of skilled workers
and we have to break in raw men;- .that is, young men as apprentices, as fast as we can, and
order that there would
be no inisnnderstanding about it we' figured there would be
ab~uJt !om: to five y~ars tiin~ in ~~arn,ing tl!e trad~.·) ,ve ~~ml~
start a man...at a small salary an~ h~. wo;~ld _pave ,our assurance every s1x months that he was with the· company that he
would be automatically raised $2.50 a week and a.t the end
of four and one-half or five years' he would have reached
$35.00 a week, which was considere~ to be good piiy for' ii
go9d optician. We made every raise.
.
, Q. The $35.00 a week you were _paying Mr. Wittkainp; wits
that less or more than 25c an hour f
A. Of course, it was inore. .
,,
..
Q. While Mr. Wittkamp worked for you did he ev·er clain1·
any overtime in any way Y
.
. _
.
A. Not once to ine. The fir'st I .beard
it was
page 46 ~ approximately one month after he left our .employment. He wrote us a letter which we received
. . . . .
..
,
stating· that as overtime.
Q. That is the letter which has been put in evidence 1
A. Yes.
.
.
.
Q. Wpen he parted with you or left, did be inake any claim
that yon ow.ed him anything more Y .
.
.
. .
. . A. No. - He caine
ine that morning before the end. of
the week, I think in the morning, .and.said,. "Pa.v me for.what
you. owe me.'' I said? '' Ar,e __yo:µ IeavingY' 1 and he' said, '°'Yes,
I am." The ~rst th1~g that c3:JI1e fo my hands. was a little
yellow pad lying. around. there, and I tore off a piece of .pape'r'
and. took a.pencil out of my pocket arid put down $35.00 anq
divided it by six aiid :figured .out :what I.owed him arid said,
"Is this all right with you?'' and he said yes·. I seiit
for the money and paid him off.
Q. Regarding the weekly payments you would make of
$35.00, was there any deduction made for ho Iidavs T
A. No.
..

in

of

.to

do\vn
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Q. Something was said about sickness, and stating you did
not pay him while he was sick.
A. Yes.
Q. Tell the facts about that.
A. He came to work with us in September, 1938. I don't
remember exactly how long· it was after that he got sick. His
brother was with us then and had 'been before he
page 47 ~ came with us. It wa§_ through his brother that
his job was gotten. He had evidently written him
and he wrote me, and we wanted a man. He became sick and
Dr. Crosby was his doctor. My firm recollection is that the
first week I paid him full pay, and then I 'phoned Dr. Crosby
to find out how sick be was. I don't remember exactly what
he told me, but after talking to Dr. Crosby I went to Mr.
Wittkamp 's brother there in the shop and told him we were
not a very big company and I could not continue paying his
brother full pay every week that he was away, that I would
see the owners of the business about paying him half pay,
and my recollection is that the next week I paid him l1alf
pay, $17.50, less the Social Security. Mr. Wittkamp used
to come to me about every other Saturday to get off. He
lived in Richmond and liked to g·o home every other Saturday and would catch the four o'clock bus. Every time he
asked to get off he was paid without any deduction, but for
two or three days, if a man had some personal business he
wanted to take care of and would report off work, I could
not, of course, pay him because in a shop of that kind you
can't make a rule for one man and not for another. What
you give one man you have got to g·ive all. If I paid one man
for a holiday I paid all. If I paid a man for a day when he
was off on personal business I might come down some day
and have nobody at work.
Q. You spoke of paying for the second week half pay 7
A. Yes, that is my recollection of it. I 'phoned
page 48 ~ Dr. Crosby and paid him a half week.
Q. Here is a. check for $17.50, half of $35.00, with
a dedu~tion of 18c for Social Security?
A. Yes.
·
Q. Here is one for $2.00.
A. Yes.
Q. Do you know what that was f
A. I could not remember that, sir.
Q. Did you pay any Christmas bonus Y
A. We always give a week's pay for a bonus, and paid
him his pro rata share. We were paying him $35.00 a week
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and he was there about three months and something, and we
gave him $10.00.
·
Q. And if he had been there a yearA. If he had been there a year he would have gotten $35.00.
I might say that even after the ·wage and Hour Law :first
went into effect, of course, we complied with it right after
it was brought to our attention by a representative. We
didn't wait for any suit in court. After the representative
came and told us we were covered we started right away, and
that suit was not tried for a year and a half afterwards.
Q.
as it called to your attention by the Wage and Hour
people before or after Mr. Wittkamp left¥
A. After. Even after we started complying with the Wage
and Hour Law, :L knew that a man has got to have
page 49 ~ a certain amount every Saturday to count on. He
wants to know definitely how much he can count
on as he has got his rent a.nd his food to buy and they like
to know definitely what they are going to make, and after
they started working under the Wage and Hour Law they
still bad a guaranteed salary. If I don't have enough work
to run the shop two days in a week, if the work doesn't come
in, they get paid on Saturday even now.
Q. ·what about the kind of work you do as to being busy
sometimes and not other times?
A. It seems that :Mondays and Tuesdays are the heavy
days and then it slopes down, and of course, during the end
of the week it is very ~lack.
Q. When it gets slack what do the men do T
A. Thev leave when the work is finished. I tell the men
all the time, and these boys ought to back me up in it, that,
"l don't care how fast you work. Leave at five o'clock if
you a re throug·h. You will get paid just the same.'' I am
anxious to get the work out quick. It has to go to South
Carolina, North Carolina, and to pa.rts of Virginia, and I
didn't want to place a premium on a man stalling. So you
can understand what I mean by that, I don't want any work~
mfln to feel that he has got to string his work out. I don't
want to put him in position where I would place a premium on
his laying· dow11 on the job. I usually tell them, ''You will ·be
paid anyhow. If you want to get out at five o'clock
page 50 ~ it is up to you to ~et the work out. You will be
paid on Saturday, you know what you will be paid
every week, the g·uaranteed stipulation.''

,v
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CROSS EXAMINATION.
By Mr. Page:
. Q. You say you did commence complying with the Wage
and Hour Law without any suit being brought?
A. Yes, we did.
Q. As a matter of fact, wasn't suit brought in the United
States District Court here before J udg·e Way in which they
charged you with violation of the Wage and Hour Law,
specifically Article 6, during period beginning October 24,
1938, the effective date of the ,Section, through October 23,
1939, that you had paid your employees rates less than the
25c an hour; is that a fact 1
A. ]\fr. Pag·e, Mr. Lane, the representative of the Wage
and Hour Law, with an assistant whose name I don't recall,
came to see me one day and said he wanted to see the records
I kept and look through the plant. I took him through and
showed him my books, what we were keeping and so on. He
said they were not sufficient or complete enough, that we were
definitely covered, and he wanted us to comply with the law as
l1e laid it down. He drew up schedules, drew up the main
hourly rates, and told us what I would pay these men, and
that the other man would show us what kind of
page 51 ~ records to keep, and so on. !From that date on
we started keeping records and paying according
to orders. A long· time afterwards, I imagine six months
later, we got out of a blue sky a notice of suit, and I went
to :M:r. Martin and said, "I feel I am complying with the law.
The representative told me we had this to do and I am doing
exactly what he tells us to do, and I haven't missed crossing
a "T" or dotting an "I" tllat he said we should. Here is a
suit. Let's find out if there is any allegation that since the
representative came to see me we have violated the law.'"
and there was no claim that we had violated the law after the
representative came to see me. TJ1ey claimed tl1at they just
wanted to µ:o on record with an injunction; that is all.
Q. Here is a copy of the bill of complaint in the United
Sta.teH Federal Court T

Mr. 1.\fa rtin : I ohject to this as entirely irrelevant. They
cnn 't mention this or 2,·o into the details of the trial of that
c:u;e. as it is immaterial.
The Oourt: You can put in the judgment of the court,
can't you?
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Mr. Martin : This party was not a party to that suit at
all and it would not be res adjur.licata.
The Court : Was it against Mr. Cooper f
Mr. :Martin: The Optical Company was a party, but Mr.
Wittkamp was not.
page 52 ~ The Court: I overrule the objection.
Mr. Martin: . We save the point.

The Witness: It was due to the fact that we bad complied
with the law and Mr. Lane's instruction that J ndge Way
said there was no deliberate violation, and that if we had
not compiied with Mr. Lane's instructions it would l1ave been
a deliberate violation.
By Mr. Page:
Q. The court did enjoin you from violating the law further and held that you had violated it in the past T
A. The court held that we had violated the law before Mr.
Lane came to see us, and enjoined us from doing the same
thing· that we had stopped several months prior to the entry
of the injunction or the bringing of the suit.
Mr. Martin: We save the point on this, your Honor.
Mr. Pag·e: I offer the judgment of the United States Court
for the Eastern District of Virginia in evidence. You gentlemen will have it before you.
Mr. Martin: ,ve save the point on this, your Honor.
-By Mr. Page=
Q. Now, Mr. Cooper, you say that yon complied with the
Wage and Hour Law. Did you hear all of these young men
testify who worked for you, and didn't each and every one
present a claim against you for overtime!
A. I believe so.
~

Mr. Martin: We save the point along this whole
line as irrelevant without interrupting.
Mr. Page: He testified he had complied with it.
The Court: You may save tl1e point to this whole line.

page 53

By Mr. Page:
Q. Each and every one of those young men presented a
claim for overtime?
A. Each and every one of those young men started with
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us as apprentices without any experience except Mr. Sadler,
wl10 was not a witness, and Mr. Anderson, who was a witness,
and they had had only about several months experience when
they came there. We made them the· same promises and
raised them every six months. We met every raise. The
claims you mentioned they had were for overtime and were
for the time previous to this suit and Mr. Lane's instructions .
.Q. Their claim for overtime was the same as Mr. Wittkamp 's is here; is that correct¥ Their claim for overtime
was during the time Mr. Wittkamp is claiming overtime now?
A. For the same timef
.Q. I don't mean the same nUllliber of hours, but they were
working there when Mr. Wittkamp was, and they claim they
were entitled to overtime for the times they were working
at the same time he was working overtime?
A. That I can't say. They may have been workpage 54 ~ ing there when he was there, or they may not have.
I can't remem'ber it.
Q. Several of them you settled with, and several of them
had claims for overtime against you at the time this injunction suit was broug·ht ag·ainst you; is that correct f
A. The first time they ever made claim for overtime was
when Mr. Lane came to see us and told us to comply with
the law, and we figured out what he thought we should pay
these boys for overtime work before he came to see us. None
of us kept any records because I told them that "You are
all on a 25c an hour basis. ' '
Q. You arrived at some figures with them as to what their
overtime was?
A. You asked me whether we settled with them f
Q. No, I asked you if you had not arrived at what the over-time was.
A. When?
Mr. Martin: What they claimed or what he admitted 7
By Mr. Page:
Q. Did you admit that you owed them some overtime?
A. No, I never admitted that we owed them a nickel. You
asked me whether I settled or whether I admitted that we
owed them anything.
Q. Is there any question in your mind a.bout the fact that
Mr. Wittkamp kept the dates and records on your envelopes?
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Are they the envelopes used by you Y
•
A. Each week I fixed up au envelope on which
I put the man's name and his pay and deducted
the Social Security and paid the balance to him. Anything
else that is on there is not my handwriting.
Q. Are you familiar with Mr. "\Vittkamp 's handwritingT
A. No, I am not.
Q. You don't know whether they are his figures, or not?
A. I know the name on here, I. L. vVittkamp, $35.00, and
35c deducted for Social Security, is my handwriting.
Q. You have seen the statement which he offered here as
to the hours he worked overtime, have you not Y You have
seen it beforef
·A.Yes.
Q. You are not in position to dispute the fact that they
are the hours he worked overtime Y
A. I most assuredly don't admit it.
Q. You are not in position to deny it l
A. vVe averaged, I would say, :fifty-one hours a week,
.aenerously speaking·. I am speaking- very generously.
Q. The law required you to keep a record of the hours,
didn't iU If you came within the law it required you to
keep a record?
A. I told the men I would put them on a 25c. an hour
basis, and was paying· them more, and so why should I keep a
record 1
Q. You didn't keep a record?
page 56 ~ A. I was paying· them more than the law called
for, so I thought none was necessary. The agent
told me it was necessary, and then I kept it.
Q. You said you paid more than the law called for. Let's see
what the law called for. The law says this, if I recall correctly, reading from Section 7: ''No employei· shall, ex.
cept as otherwise provided in this section, employ any of
l1is employees who is eng·aged in commerce or in the production of g·oods for commerce-(1) For a workweek longer
than forty-four hours during· the first year from the effective date of this section. (2) IFk>r a workweek longer than
forty-two hours during the second year from such date, or
(H) for a workweek long·er than forty hours after the expiration of the second year from such date, unless such employee
receives compensation for his employment in excess of the
l1ours above specified at a rate not less than one and one-half
times the regular rat~ at which he is employed." If he was

page 55 ~
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employed at $35.00 a. week, that was his regular rate· of employment, was it not?
A. Yes.
Q. That was how much per day Y You wrote it out on a
piece of paper, of yellow paper!
A. $35.00 divided by six.
Q. That was the wage per dayf
A. Yes.
page 57 } Q. If you divide it fby forty-four hours it
amounted to 79c an hour, did it not?
A. We paid the men $35.00 a week, rain or shine, whether
he worked, or not, and you can't have an hourly rate. The
law was concerned with whether I would pay Mr. Wittkamp
the minimum, and if I paid him more than the minimum
should I be punished for that f
Q. It is not a question of more than the minimum. The
law says you are to pay him time and a half for overtime
based on the rate you pay him.
A. I said to Mr. "\Vittkamp along with the others, "I will
pay you 25c an hour and time and a half overtime.'' If I
see fit to give him that amount plus the addenda, should I
be punished for that T
Q. Figured out here, if he received time and a half for
overtime he would receive $1.18 per hour; is that correct, at
the, rate of $35.00 a week working forty-four hours per weekY
A. If you take $35.00 a week and divide it by forty-four
hours, I imagine that is correct. I haven't checked it. I
can't pay him $35.00 a week for forty-four hours. It can't
be done. At the prices we get for their work we can't pay
them that much for forty-four hours.
Q. You agreed to pay him $35.00 a week?
A. Yes, and he knew how long he was to work, that he was
to work until the day's work was finished. That
page 58 } came to around fifty-one hours a week.
Q. $35.00 a week for forty-four hours would be
79c an hour, and time and a l1alf would be $1.18 7
A. I imag-ine it is correct if you divide it.
Q. You are not in position to deny that he worked the
number of hours he claims f
A. The only thing I can tell you is a week's work came to
around fifty-one hours. It sloped down towards the end, and
around Thursday, Friday and Saturday there was little doing. Mondays and Tuesdays are our best days.
Q. He says here that on November 5, 1938, he had ten hours
overtime. That would be fifty-four hours. Have you any
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way in the world to dispute the fact that he worked that long
if you kept no record Y

.A. I didn't keep the record, no.
Q. The law requires you to keep a record, doesn't it 1 You
are keeping records now, aren't you f
A. Yes.
Mr. Martin : We rest.
page 59

~

OBJECTIONS AND EXCEPTIONS TO INSTRUCTIONS.

Mr. Martin: Mr. Page has just handed me the instructions. I object and except to all of them on the ground that
the evidence shows this court hasn't any jurisdiction, being
a State Court, and this being for a penalty under a Federal
Statute.
The Court: I overrule the objection.
Mr. Martin: We save the point and submit that this court
hasn't any jurisdiction at all
Mr. Page: Is that your only objection!
Mr. Martin: I move to strike out the evidence on the
grQund that this court has no jurisdiction, and save the point.
In addition to the objections and exceptions already made,
the defendant objects and excepts to the instructions as follows:
To Instruction 1-P because the evidence shows that the
Federal Statute does not apply to concerns of this sort, also
because it incorrectly defines the method of arriving at the
plaintiff's claim and his overtime, and particularly calls the
attention of the jury to a certain number of hours that l1e
claims.
To the refusal of Instructions offered by the defendant,
we object and except as follows~
page 60

~

As to 2-D on the ground tliat it correctly states
the law and bas evidence to support it, and that
if, at the end of the week, the parties definitely agreed that
the $35.00 was to be paid in full without any claim for further amount, that it was in full accord and satisfaction and
voided any future claim for the additional amount asked hy
the plaintiff.
As to 3-D, that it correctly states and law and has evidence
to support it, and that if the Federal Law applies the method
defined in 3-D is the correct method of getting at the overtime.
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As to 5-D, that the burden is on the plaintiff to prove under the evidence that the facts justify an application of the
Federal Statute.
As to 4-D, refused, that it correctly states the law and has
evidence to support it, and that if the Federal Law applies
the method defined in Instruction 4-D is the proper method
of computation.
page 61

~

All the instructions granted were as follows, towit:

GRANTEP FOR PLAINTIFF, 1-P.
The Court instructs the jury that if they believe from the
evidence that the plaintiff worked 203 hours in excess of the
hours he would have worked at the schedule of a 44-hour work
week and that his regular rate of employment was $35.00
per week then he was entitled to the sum of $1.18 per hour
for overtime and you should find for the plaintiff in the sum
of 203 times $1.18 plus an additional equal amount as liquidated damages.
GRANTED FOR DEFENDANT, 1-D.

The Court instructs the jury that the burden is upon the
plaintiff to prove his right to recover by a preponderance
of the evidence, and to prove the amount he is entitled to
recover, if anything, by a preponderance o{ the evidence with
reasonable certainty.
The following instructions were asked by the defendant but
refused by the Court, to which refusal defendant excepted
as shown heretofore in this bill of exceptions:

2-D.
The Court instructs the jury that if they believe from the
evidence that the plaintiff received $35.00 each week from
the defendant in full payment for the week's se1'"vices, it is
the duty of the jury to find for the defendant.

3-D.
The Court instructs the jury that if you believe from the
evidence that the plaintiff and the defendant mupage 62 ~ tually agreed on $35.00 as the value of plaintiff's
services as an optician for a week, and that some
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time before the effective date of the vVage law, viz., October
24th, 1938, the defendant rearranged the plaintiff's pay with
his knowledge so that based on an hourly rate, the plaintiff
was assurea'-the sum of $35.00 per week, and the plaintiff and
defendant actually confirmed and carried out the rearrangement of pay for some weeks or months before the plaintiff
quit his job, then the plaintiff is bound by the new agreeme11t and is not entitled to pay in excess of $35.00 per week
as was paid him.

4-D.
The Court instructs the jury that if you believe from the
evidence that some time before the effective date of the Wage
law, viz., October 24th, 1938, the defendant's manager, within
the hearing· and in the presence of the plaintiff, announced
to its employees that because of the Wage law enactment, the
hourly rate of pay would be 25c per hour, with time and a
half for overtime, with the condition, however, that there
would be no loss in weekly pay from that which was then
being paid; and that aft.er the effective date of the Wage law
the plaintiff continued his usual and customary duties and
continued to draw his weekly pay of $35·.00, making no protest, but gave all indications of consent and made no claim
for overtime work at the time he quit his job, then you should
·find for the defendant.

5-D.
Tl1e Court instructs the jury that the burden is upon the
plaintiff' to prove by a preponderance of the evidence that
the business of the defendant is controlled by the Act of Cong-ress and that money is due the plaintiff from the defendant under said Act before there can be any recovery.
pag·e 63

~

And the jury having heard said evidence and the
instructions which were granted and argument of
counsel found their verdict for the plaintiff in the sum of
$426.58, which the defendant moved to set aside as contrary
to the law and the evideuee and for error of law on the trial
of the case, but the Court overruled this motion and the defendant duly excepted. And thereafter the Court entered
judgment for the plaintiff' pursuant to said verdict and also
for $50.00 attorney's fee in favor of said plaintiff, to each of
which judgments defendant duly excepted.
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And the defendant duly pre~ented this bill of exceptions
this 26th day of June, 1941, which was duly this day signed
and made part of the record in this case and lodg·ed and filed
with the Clerk after it duly appeared in writing that proper
notice had been gi\:en the plaintiff of the time and place of
presenting· the same.

ALLAN R. HANCKEL,
Judge of said Circuit Court.
A Copy: Teste :

ALLAN R. HANCKEL,
Judge of said Circuit Court.
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The following is the Notice for the Transcript
of the Record and appeal filed herein on the 26th
day of J'une, 1941 :
To L. A. Wittkamp.
Take notice, that at 9 :30 o'clock .A. M., on the 26th day of
June, 1941, we shall present to the Judge of the Circuit Court
of the City of Norfolk in his office a bill of exceptions and
the exhibits in the case, in order to have them duly made
part of the record in your case against Tidewater Optical
Company, Incorporated, lately pending in that court, Michael
Cooper being on the bond on the appeal from the Civil J ustice.
Further Take Notice, that on the same day at noon, we
shall apply to the Clerk of said Court in his office for a transcript of the record in said case, in order to apply for a writ
of error and supersedeas.

TIDEWATER OPTICAL COMP ANY,
INCORPORATED,
and
MICHAEL COOPER,
By JAS. G. MARTIN, Counsel.
June 21, 1941.
Service of above notice accepted.

VIVIAN L. PAGE,
Counsel for L. A. Wittkamp.
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The following is the notice filed herein on the
28th day of June, in the year, 1941:

To L. A. Wittkamp.
Take Notice that on the 28th day of June, 1941, at 9 :30
o'clock A. M., the undersigned will present its bill of exceptions number 2 to the Judge of the Circuit Court of the City
of .Norfolk, Virginia, at his office, in order to have it sig·ned
and made part of the record.
Further take notice, that on the same day at noon, the undersigned will apply to the Clerk of the said Court for a
transcript of the record in your case against the undersigned
lately pending in that Court in order to apply for a writ of
error and supersedeas.
TIDEWATER OPTICAL COMPANY,
INCORPORATED,
By JAS. G. MARTIN, CounseL
Service accepted June 27th, 1941.
VIVIAN L. PAGE,
Counsel for L. A. Wittkamp.
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The following is the Bill of Exceptions, No. 2,
filed pursuant to the foregoing notice~

Virginia:
In the Circuit Court of the City of .Norfolk..

L. A. Wittkamp

v.

Tidewater ·Optical Company, Incorporated.
Be it remembered that on the trial of this case, during the
taking of the evidence as shown in the bill of exceptions dated
the 26th day of Jnne, 1941, to which reference is made, during the cross examination of Michael Cooper, as shown in
said bill of exceptions, the plaintiff offered in evidence copy
of the judgment of the District Court of the United States for
the Eastern District of Virginia, in the case of Philip B.
Fleming, Administrator of the Wage and Hour Division
United States Department of Labor v. Tidewater Optical
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Company, Incorporated, to the introduction of which copy
of the judgment the defendant by counsel duly objected on
the grounds that said judgment was irrelevant and not res
adjudicata and Wittkamp was no party to the case in the
United States District Court, and objected along this whole
line as shown in said bill of exceptions, but the Court overruled the objections of the defendant and permitted the copy
of the judgment of said District Court in evidence, to which
action and overruling of the Court the defendant by counsel
duly excepted on the grounds aforesaid. .Said copy of the
judgment is with the exhibits made part of the record in this
case.
And be it further remembered that on the trial
page 67 ~ of this case, on the cross examination of said
Michael Cooper, he was asked as to other employees having made claims for overtime, to which questions
and answers along this whole line the defendant duly objected
on the ground that this evidence was irrelevant, but the Court
overruled this objection and allowed the evidence to be introduced before the jury that other employees had made
claims for overtime, as shown in said bill of exceptions, and
the defendant by counsel duly excepted on the ground aforesaid to this evidence.
And the defendant presented this its bill of exceptions number 2, this 28th day of June, 1941, and prays that it may be
signed and made part of the record in this case, which is accordingly done in due time this 28th day of June, 1941, after
it duly appeared in writing that the plaintiff had been given
proper notice of the time and place of presenting this bill of
exceptions and this bill of exceptions was forthwith lodged and
filed with the Clerk of this Court.
ALLAN R. HANCKEL,
Judge of the Circuit Court of the City
of Norfolk, Virginia.
A Copy, Teste:
CECIL M. ROBERTSON, Clerk.
By MARGUERITE R. ROBERTSON, D. C.
page 68
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Virginia :

In the Clerk's Office of the Circuit Court of the city of
Norfolk, on the 30th day of June, in the year, 1941.
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Supreme Court of Appeals of Virginia

I, Cecil M. Robertson, Clerk of the aforesaid Court, do
hereby certify that the foregoing transcript includes the papers filed, and the proceedings had thereon in the case of L.
A. Wittkamp, plaintiff, against Tidewater Optical Company,
Incorporated, a corporation, defendant, lately pending in said
Court.
I further certify that the same was not made up and completed and delivered, until the plaintiff had received due
notice thereof and of the intention of the defendant to apply
to the Supreme Court of Appeals of Virginia for a writ of
error and s'11,persedeas to the judgment herein.
Teste:
CECIL M. ROBERTSON, Clerk.
By MARGUERITE R. ROBE.RTSON, D. C.

Fee for Transcript, $21.50.
A Copy-Teste :
M. B. WATTS, C. C.
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