IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 4885
.

'

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Friday
the 25th day of April, 1958.
TOWN OF CAPE CHARLES,

. Plaintiff in Error,

. against
BALLARD. BROTH~RS FISH COMPANY, INC.,
·
Defendant in Error.

From the Circuit Court of Northampton County

Upon the petition of Town of Cape Charles, Virginia, a
municipal corporation, a writ of error and sitpersedeas is
awarded it from orders entered by the Circuit Court of
Northampton County on October 4, 1957, and January 17,
1958, in a certain proceeding then therein depending wherein
the said petitioner was plaintiff and Ballard Brothers Fish
Company, Incorporated, was defendant; no bond being required.
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PETITION IN CONDEMNATION.
To the Honorable Jeff F. "\Valter, Judge of said Court in
vacation:
Your petitioner, the Town of Cape Charles, Virginia, a
duly chartered municipal corporation of the State of Virginia,
respectfully represents:
1. That your petitioner is a duly chartered municipal corporation, by virtue of a charter granted to it by the General
Assembly of the State of Virginia in the year 1938, and subsequent Acts of the General Assembly of Virginia, amendatory thereof and supplemental thereto.
2. That your petitioner files this petition in accordance
with the laws of the State of Virginia applicable to the
condemnation of land by cities and towns and particularly
pursuant to Section 9, Chapter 2 of the Charter of the Town
of Cape Charles, Virginia, wherein it is provided that the
Town shall have the authority to establish, construct, maintain, and operate public landings, public wharves, harbors
and docks, either within the town or without the town, not
exceeding the distance of two miles from the corporate limits
thereof, and to acquire by condemnation, or otherwise, all
lands, riparian and otherwise, and easements necessary for
such purposes, and to dred£?e or deepen the harbor or river
of any branch or portion tllereof; and pursuant to Section
62-117.13, of the Code of Virginia, 1950, wherein it is provided that any city or town may acquire the necessary lands
or interest in lands by lease, purchase, gift or condemnation, whether such lands are within or without the corporate
limits of such city or town for the purpose of compage 2 } plying with the terms of local cooperation, as specified in the Code of Vir~nia, 1950, Title 62, Chapter 7.1, entitled "Federal River, Harbor and Flood Control
Projects.''
3. That a great public necessity has for many years and at
present exists for the establishment at Kings Creek, Northampton County, Virginia, of a public dock, wharf, harbor,
marine railway, landing, turning and mooring basin, and a
deep water channel from the Chesapeake Bay, at the mouth
of Kings Creek into said creek, in that said facilities and
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deep water channel will accrue to the general and special
benefit of the Town of Cape Charles, and will greatly increase and facilitate commerce and travel by water, and will
be highly beneficial economically, and otherwise, to the public in general, and to the seafood, sports, tourists and other
related industries in particular, in the Town of Cape Charles
and Northampton County.
4. That in pursuance of such public need, as aforesaid,
a public hearing was held in the Municipal Building, Cape
Charles, Virginia, by Col. R. E. Cruse, of the Corps of Engineers, U. S. Army, on June 24, 1946, under Section 6 of the
U. S. River and Harbor Act, of March 2, 1945, to hear evidence as to the necessity, nature and extent of improvements in Kings Creek, and the resulting benefits to the
public if federal funds were appropriated to dredge a channel, harbor and mooring and turning basin in Kings Creek.
5. That U. S. Public Law 516, 81st Congress, 2nd Session,
approved :May 17, 1950, authorized certain improvements in
Kings Creek, Northampton County, Virginia, as set out in
House of Representatives Document 193, 81st Congress, 1st
Session, which said House of Representatives Document 193
is hereto attached and herewith filed, marked "Exhibit A-1,"
and that by U. S. Public Law 641, 84th Congress, 2nd Sessios, approved July 2, 1956, there was appropriated the sum
of approximately $144,000.00 for said project, which project
includes the dredging in Kings Creek of an entrance
page 3 } channel and turning and mooring basin, all as
shown on a map prepared by the District Engineer
of the Corps of Engineers of the U. S. Army, entitled '' Survey of Kings Creek-Northampton County, Virginia," which
said plat is hereto attached and filed herewith, marked "Exhibit A,'' and prayed to be taken as a part of this petition.
6. That is has been determined by the Council of the Town
of Cape Charles, Virginia, that there is .a public necessity
for the establishment at Kings Creek, Northampton County,
Virginia, of a public wharf, dock, marine railway, harbor,
landing, mooring and turning basin, and a deep water channel from the Chesapeake Bay into Kin~s Creek, all as shown
on the map prepared by the District Engineer of the Corps
of Engineers, of the U. S. Army, hereinabove referred to
and made a part hereof and marked ''Exhibit A," and that
such project will be of general and special benefit to the
Town of Cape Charles, Virginia, as evidenced by a certified
copy of a resolution adopted by the Town Council of the
Town of Cape Charles, Virginia, on July 9, 1956, hereto
attached and marked "Exhibit B."
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'.. 7. That the Town of Cape Charles, Virginia, is authorized
to institute this condemnation proceeding by virtue of an
ordinance adopted by the Town Council of the Town of Cape
Charles, Virginia, on' February 5, 1967, a· certified copy of
which ordinance is hereto attached and marked "Exhibit

C."

8. That before the Federal Government will permit said
funds to be expended for the Kings Creek project, as aforesaid, the Town of Cape Charles is, as an item of local co._
operation, required to obtain from lessees and owners of
oyster and clam grounds in and near Kings Creek, such rights
or easements to dredge from those lessees or owners whose
property will be affected by dredging and maintenance, and
the Council of the Town of Cape Charles, Virginia, by resolution duly adopted on July 9, 1956, herein referred to as
''Exhibit B,'' resolved that the Town of Cape Charles; among
other things, would furnish or cause to be furnished,
page 4 ~ free of cost to the United States of America, all
lands and easements necessary for the initial
dredging and future maintenance of said channel and harbor.
9. That Ballard Brothers Fish Company, Incorporated, a
Virginia corporation, with its principal office at Willis Wharf,
Virginia, is Lessee from the State of Virginia of certain
oyster ground located in Kings Creek, Northampton County,
Virginia, being approximately 576.938 acres, all as shown
on a plat of said oyster ground hereto attached and marked
"Exhibit D. ''
10. That a part of said deep water channel passes over
and through a certain portion of the oyster ground leased
by the said Ballard Brothers Fisl1 Company, Incorporated,
and, therefore, it is necessary to acquire from said Lessee
a right or easement to dredge said deep water channel and
the right or easement for such future dredging operations
as may be necessary for the proper maintenance of said
channel through a portion of the oyster grounds leased by
Ballard Brothers Fish Company, Inc., all as indicated by the
brown shaded area on the plat hereto attached and marked
'' Exhibit A,'' being a total of 11+-acres, and a right or
easement in 54+-acres of said leaseholds of oyster ground
of Ballard Brothers Fish Company, Inc., for the movement of
floating plant, swinging anchors and dredge pipe lines, either
floating pontoons and/or trestles for the initial dredging
operation and for such future dredging operations as may
be necessary for the proper maintenance of said improvements, all as shown on the aforesaid plat and indicated bv the
area shaded with the color green.
·
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.. 11. That your petitioner has made a bona fide but ineffectual effort to acquire said rights or easements to dredge
from said Lessee of said oyster ground by purchase, but the
said Lessee has refused to accept the sum of $3,000.00 offered by petitioner for said rights or easements to dredge.
12. That by Ordinance duly adopted by the Council of
the Town of Cape Charles, Virginia, hereinabove referred to
as "Exhibit C," it was ordained that a public
page 5 ~ necessity and essential public convenience requires
that the Town of Cape Charles acquire by purchase
or condemnation for the purpose of dredging a deep water
channel from Chesapeake Bay into Kings Creek and for the
establishment in Kings Creek of a public wharf, dock, marine
railway, harbor, landing, mooring and turning basin, certain
rights or easements to dredge in certain oyster planting
grounds of Ballard Brothers Fish Company, Inc., all as more
particularly set out in paragraph 10 above.
13. Your petitioner hereby moves the Court that Ballard
Brothers Fish Company, Incorporated, Lessee, as aforesaid,
be required to file, in writing, pursuant to Section 33-62 of the
Code of Virginia, 1950, its grounds of defense, which said
grounds of defense shall set out valuation of the interest in
the oyster ground to be taken, and an appraisal of the damages which may accrue to the residue, as provided· by the
afore said Code Section 33-62.
WHEREFORE, your petitioner prays that commissioners
be appointed, as provided by law, to ascertain what will be a
just compensation for the interest in said oyster ground
which is proposed to be condemned for its use, and to award
the damages, if any, resulting to adjacent oyster ground,
or other property of the Lessee, or to the property of any
other person beyond the peculiar benefits that will accrue to
such properties respectively, from the dredging and construction of said channel, and other facilities and improvements, as aforesaid.
·
TOWN OF C~PE CHARLES,
VIRGINIA, A MUNICIPAL CORPO. · RATION
· By LANCE FULCHER
Its Mayor.
.
•
•
•
•

.
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Filed in the Clerk's Office the 7th day of February, 1957.
Teste:
THOMAS H. JAMES, Clerk.

•
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•

•

•
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DEMURRER.
The said defendant, Ballard Brothers Fish Company,
Incorporated, in its own proper person, comes and says that
this Court ought not to have or take any further cognizance
of the petition aforesaid of the said plaintiff for the following
reasons:
1. The Commonwealth of Virginia, owner and lessor of the
oyster grounds involved in this proceeding has not been
given ten days notice of the intention of the petitioner to
apply for the appointment of Commissioners, and has not
been made a party to this proceeding.
2. The Town of Cape Charles has not made a bona fide
effort to acquire a right or easement to dredge a deep water
channel, and the right or easement for future dredging
operations as ma:'\' be necessary by purchase, as provided
for in the Virginia Code, as amended.
3. No public necessity exists for a deep water channel as
prayed for in the petition.
4. The Town of Cape Charles is without authority to condemn a right or easement to dredge a channel through oyster
grounds owned by the Commonwealth of Virginia, situated
in navigable waters.
5. The defendant, Ballard Brothers Fish Company, Incorporated is now lessee, from the Commonwealth of Virginia, of the oyster planting grounds referred to in the petition herein filed, and has been lessee thereof, from the Commonwealth of Virginia, of said oyster plantin~ grounds for a
great many years. Said Ballard Brothers Fish Company,
Incorporated, has never been and is not now in any way in
default with any obligation or requirement placed upon it
by the State of Virginia. Under the Statute Law of Virginia,
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there is guaranteed to said Ballard Brothers Fish Company, Incorporated, as lessee, by the State of Virginia, subject only to fishing rights, the absolute right to
page 8 ~ continue to use and occupy said oyster planting
grounds. Any Act or Acts passed by the General
Assembly of Virginia since Ballard Brothers Fish Company,
Incorporated acquired its lease for the aforesaid oyster
planting grounds, infringing upon tl1e State's guarantee of
the absolute right to continue to use and occupy such oyster
planting grounds so long as said Corporation is not in default,
are ex post facto laws and impair the obligation of contracts
in violation of the Constitution of the United States, and in
violation of the Constitution of the State of Virginia.
WHEREFORE, it prays that Commissioners be not appointed, and judgment whether this Court can or will take
any further cognizance of the action aforesaid.
BALLARD BROTHERS FISH
COMPANY, INCORPORATED
By C. ELMORE BALLARD
Its President.
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•

•

•

•

•

•

•

•

•

•

~

PLEA IN ABATEMENT.
The said defendant, Ballard Brothers Fish Company, Incorporated, in its own proper person, comes and says that
this Court ought not to have or take any further cognizance
of the petition aforesaid of the said plaintiff for the following reasons :
1. The Commonwealth of Virginia, owner and lessor of
the oyster grounds invoh•cd in this proceeding has not been
given ten clays notice of the intention of the petitioner to
apply for the appointment of Commissioners, and has not
been mnd<' a party to this proceeding.
2. The Town of Cape Charles has not made a bona fide
effort to acquire a right or easement to dredge a deep water
channel, and the right or easement for future dredging
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operations as may be necessary by purchase, as provided for
in the Virginia Code, as amended.
3. No public necessity exists for a deep water channel as
prayed for in the petition.
4. The Town of Cape Charles is without authority to condemn a right or easement to dredge a channel through oyster
grounds owned by the Commonwealth of Virginia, situated
in navigable waters.
· 5. The defendant, Ballnrd Brothers Fish Company, Incorporated is now lessee, from the Commonwealth of Virginia, of the oyster planting grounds referred to in the
petition herein filed, and has been lessee therof, from the
Commonwealth of Virginia, of said oyster planting grounds
for a great many years. Said Ballard Brothers Fish Company, Incorporated, has never been and is not now in any way
in default with any obligation or requirement placed upon it
by the State of Virginia. Under the Statute Law of Virginia,
there is guaranteed to said Ballard Brothers Fish Company,
Incorporated, as lessee, by the State of Virginia, subject
only to fishing rights, the absolute right to continue
page 10 ~ to use and occupy said oyster planting grounds.
Any Act or Acts passed by the General Assembly
of Virginia since Ballard Brothers Fish Company, Incorporated acquirecl its lease, for ·,the aforesaid oyster planting
grounds, infringing upon the State's guarantee of the absolute right to continue to use and occ.upy such oyster planting
gl;'ounds so long as said Corporation is not in default, are
-·'ea; post facto laws and impair the obligation bf contracts in
violation of the Const.itution of the United States, and in
violation of the Constitution of the State of Virginia.
And this Ballard Brothers Fish Company, Incorporated,
is ready to verify.
WHEREFORE, it prays that Commissioners be not appointed, and jucl~mcnt Whether this Court can or will take
any further cognbmnce of the action aforesaid.
BALLARD BROTHERS FISH COMPANY, INCORPORATED
Bv C. ELMORE BALLARD
·
Its President .

•

•
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•

•
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•

•
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MOTION TO DISMISS.
The said defendant, Ballard Brothers Fish Company, Incorporated, in its own proper person, comes and says that
this Court ought not to have or take any further cognizance·
of the petition aforesaid of the said plaintiff for the following reasons :
1. The Commonwealth of Virginia, owner and lessor of the
oyster grounds involved in this proceeding has not been given
ten days notice _ of the intention of the petitio,n to apply for
the appointmen·t oi Commissioners, and has not been made
a party to this proceeding.
2. The Town of Cape Charles has not made a bona fide
effort to acquire a right or easement to dredge a deep water
channel, and the right or easement for future dredging
operations as may be necessary by purchase, as provided for
in the Virginia Code, as amended.
3. No public necessity exists for a deep water channel as
prayed for in the petition.
4. The Town of Cape Charles is without authority to
condemn a right or easement to dredge a channel through
oyster grounds owned by the Commonwealth of Virginia,
situated in navigable waters.
· 5. The defendant, Ballard Brothers Fish Company, Incorporated is · now lessee, from the Commonwealth of Virginia, of the oyster planting grounds referred to in the petition herein filed, and hns been lessee thereof, from the
Qommonwealth of Virginia, of said oyster planting grounds
for a great many years. Said Ballard Brothers Fish Company, lnC'orporated, has never been and is not now in any way
in default with any ohligation or requirement placed upon it
by th~ State of Virginia. Under the Statute Law of Virginia, there is guaranteed to said Ballard Brothers Fish
Company, Iilcorporated, as lessee, by the State of Virginia,
subject only to fishing rights, the absolute right
page 13 ~ to continue to use and occupy said oyster planting
grounds. Any Act or Acts passed by the General
Assembly of Virginia since Ballard Brothers Fish Company,
Incorporated acquired its lease for the aforesaid oyster
planting grounds, infringing upon the State's guarantee of
the absolute right to continue to use and occupy such ovster
planting grounds so long as said Corporation is not in default, are ex post factor laws and impair the obligation of
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contracts in violation of the Constitution of the United States,
and in violation of the Constitution of the State of Virginia.
WHEREFORE, it prays that Commissioners be not appointed, and judgment whether this Court can or will take
any further cognizance of tl1e action aforesaid.
BALLARD BROTHERS FISH
COMPANY, INCORPORATED
By C. ELMORE BALLARD
Its President.
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REPLY AND GROUNDS OF DEFENSE.
The defcndant, Ballard Brothers Fish Company, Incorporated, for its answer and grounds of defense to a petition
filed against it by the Town of Cape Charles, a municipal
corporation, answers and says:
1. The Commonwealth of Virginia, owner and lessor of the
oyster grounds involved in this proceeding has not been given
ten days notice of the intention of the petitioner to apply for
the appointment of Commissioners, and has not been made
a party to this proceeding.
2. The Town of Cape Charles has not made a bona fide
effort to acquire a right or easement to dredge a deep water
channel, and the right or easement for future dredging
operations as may be necessary by purchase, as provided
for in the Virginia Code, as amended.
3. No public necessity exists for a deep water channel as
prayed for in the petition.
4. The Town of Cape Charles is without authority to condemn a right or easement to dredge a channel through oyster
grounds owned by the Commonwealth of Virginia, situated
in navigable waters.
5. The defendant, Ballard Brothers Fish Company, Incorporated. is now lessee, from the Commonwealth of Virginia, of the oyster planting grounds referred to in the petition herein filed, and has been Jessee thereof, from the
Commonwealth of Virginia, of said oyster planting grounds
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for a great many years. Said Ballard Brothers Fish Company, Incorporated, has never been and is not now in any
way in default with any obligation or requirement placed
upon it by the State of Virginia. Under the Statute Law
of Virginia, there is guaranteed to said Ballard Brothers
Fish Company, Incorporated, as lessee, by the State of Virginia, subject only to fishing rights, the absolute
page 17 } right to continue to use and occupy said oyster
planting grounds. .Any .Act or Acts passed by
the General Assembly of Virginia since Ballard Brothers
Fish Company, Incorporated acquired its lease for the aforesaid oyster planting grounds, infringing upon the State's
guarantee of the absolute right to continue to use and occupy such oyster planting grounds so long as said Corporation is not in default, are 'ea; post facto laws and impair the
obligation of contracts in violation of the Constitution of the
United States, and in violation of the Constitution of the
State of Virginia.
6. That a right or easement to dredge the deep water channel, and the right or easement for such future dredging
operations as may be necessary for the proper maintenance
of said channel through the portion of the oyster grounds
leased by Ballard Brothers Fish Company, Incorporated, all
as indicated by the brown shaded area on the plat attached
to the petition and marked "Exhibit A," being a total of
11 +-acres, ·has a value of Thirty-five Thousand Dollars ($35,000.00).

7. That a right or easement in 54+-acres of leaseholds of
oyster ground of Ballard Brothers Fish Company, Incorporated, for the movement of floating plant, swinging anchors
and dredge pipe lines, either floating pontoons and/or trestles
for the initial dredin.g operation and for such future dredging operations as may be necessary for the proper maintenance of said improvements as shown on the above ref erred to plat and indicated by tl1e area shaded with the
color green, has a fair value of Forty Thousand Dollars
($40,000.00).

8. That damages resulting to adjacent oyster ground
leased hy Ballard Brothers Fish Compan~·, Incorporated,
from the dreclidng of the channel as set forth in the petition
herein filed will amount to Twenty-five Thousand DollarR
($25,000.00).

9. That the oysters owned by Ballard Brothers Fish Company, Incorporated, situated on lands leased from the State
of Virginia, which will be destroyed by the digging of the
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proposed channel as set forth in the proposed petition, will
amount to Twenty-three Thousand Dollars ($23,000.00).
And now having fully answered the petition filed against it,
Ballard Brothers Fish Company, Incorporated
page 18 } prays to be hence dismissed with its reasonable
costs in this behalf expended.
·

BALLARD BROTHERS FISH
COMPANY, INCORPORATED
By Counsel.

•
page 19 }

.

.

•

•

•

•

•

•

•
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ORDER APPOINTING COMMISSIONERS.
This cause came on the 20th day of February to be heard
upon plaintiff's petition and exhibits A-1, A, B, C and D
filed therewith; upon plaintiff's notice to defendant of its
intention to .appJy for the appointment of commissioners
and notice of- its motion to the Court that defendant be required to file, in writing, its grounds of defense, pursuant to
Section 33-62 of the Code of Virginia; upon defendant's plea
in abatement, demurrer, motion to dismiss and grounds/of
defense, which said grounds of defense were filed herein by
the defendant on.the 1st day of March, 1957, by consent of the
Court and all parties hereto; upon the evidence of Lance
Fulcher and others, witnesses in behalf of plaintiff, and exhibits filed with the evidepce of said witnesses, said evidence having been heard ore tenus by the Court; and upon the
evidence of C. Elmore Ballard and others, witnesss in behalf
of defendant, and exhibits filed with the evidence of said
witnesses, said evidence having been heard or,~ tenus by the
Court, and was argued by counsel.
·
: On Consideration Whereof, it appearing to the Court that
the defendant, Ballard Brothers Fish Company, Inc., -has
been given ten days notice of plaintiff's intention to apply
to this Court for the appointment of commissioners to ascertain· what will be a just and fair compensation for the
interest ·or estate in the leaseholds of, oyster grounds proposed to be condemned in these proceedings for its uses,
and to award damages, if any, ,resulting to adjacent oyster
' .
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ground, or to the property of the. defendant, or other property of any other person beyond the peculiar bene.page 20 } fits that will accrue to such properties respectively
- .
from the dredging of the deep water channel and
other improvmeents; that the plaintiff, the Town of Cape
Charles, Virginia, has 'heretofore on the 7th day of February, 1957, filed in the Clerk's Office of this Court the petition and plats as required by law; that.the interest or estate
in the oyster grounds sought to be condemned in these proceedings is required by the plaintiff for its uses and purposes; that the oyster ground sought to be condemned lies
within the boundaries of Northampton County; that all
proper parties are before the Court; that plaintiff has mt1de
:a; bona fide but ineffectual effort to acquire the said interest
or estate in the oyster ground by purchase; and that the plaintiff has fully complied with the provisions of Sections 25-7,
25-8, 25-9, 33-59, and 33-60 of the Code of Virginia, 1950.
. It is, therefore, ADJUDGED, ORDERED and DECREED
that the defendant's plea in abatement, demurrer and motion
to dismiss be, and they hereby are, overruled and denied,
and that the prayer and motion of the petitioner for the appointment of commissioners, as aforesaid, be, and the same
hereby is, granted; to which action of the Court in overruling
its plea in abatement, demurrer, and motion to dismiss and
appointing commissioners, the defendant by <'ounsel ohjected and excepted .
.And the Court doth appoint Harry S. Thomas, Kemper
Goffigon, Ill, Hensel D. Spady, Emory J. Steelman and
Ralph Clark, five disinte1·ested freeholders residing in Northampton County, Virginia, any three of whom may act, who
shall ascertain what will be a just compensation for a right
or easement to dredge said deep water channel and the right
or easement for such future dredging operations as mav he
necessary for the proper maintenance of sairl channel through
a portion of the oyster grounds leased by Ballard Brothers
Fish Company, Incorporated, all as indicated lly the brown
shaded area on the plat attached to the petition and marked
'' Exhibit A'' being a total of 11 +-acres, and a
page 21 } right or casement in 54+-acres of said leaseholds
oyster grounds of Ballard Brothers Fish Company,
Incorporated, for the movement of floating plant, s\Vinging
anchors and dredge pipe lines, either floating pontoons and/or
trestles for the initial dredging operation and for such future
dredging operati(!ns. as may be necessary for the proper
maintenance of said improvements, all as shown on the aforesaid plat and indicated by the area shaded with the color
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green, and award damages, if any, resulting to adjacent oyster
ground or other property of the defendant, or to the property of any other person beyond the peculiar benefits that
will accrue to such properties respectively from the dredging
of the said deep water channel, and the construction and
operation of the harbor facilities and improvements, as set
out in plaintiff's petition; but before proceeding upon the
execution of their duties, the commissioners shall take oath
before the Clerk of this Court or before some officer authorized by the laws of this State to administer an oath,
which oath shall be certified in substance as set out in 25-16
of the Code of Virginia. Upon the taking of their oath, as
aforesaid, the commissioners, or any three of them, shall
upon the 25th day of March, 1957, go, in the custody of the
Sheriff of Northampton County, or one of his deputies, and
view the oyster grounds described in the petition and plats
filed in this condemnation proceeding, accompained by an
official of Ballard Brothers Fish Company, Incorporated,
and an official of the Town of Cape Charles, or any representative of either party, and the operator of the boat or
vessel necessary to convey and transport said commissioners
to their view of said oyster grounds and none others; and
upon completion of their view, said commissioners shall
report back to the Court on the 26th day of March, 1957,
at 10 :00 o'clock A. M., at the courthouse in Eastville to hear
evidence in open court on the issues joined and to receive
the instructions of the Court to guide them in their duties
and deliberations.
The Clerk of this Court is directed to make sufficient copies
of this order and to place said·copies in the hands
page 22 ~ of the Sheriff of their County, who is directed
to serve a copy of same upon each of those persons
herein named as commissioners.
To the action of the Court in finding tlmt the interest or
estate in the oyster grounds sought to be condemned in these
proceedings is required by the plaintiff for its uses and purposes: that all proper parties are before the Court; that
plaintiff has made a bona fide but ineffectual effort to acquire the said interest or estate in the oyster ground by purchase: and that the plaintiff has fully complied with the provisions of Sections 25-7, 25-8, 25-9, 33-59 and 33-60 of the
Code of Virginia, 1950, the defendant~ Ballard Brothers Fish
Company, Incorporated, by counsel, excepts.
To tl1e action of the Court in overruling the plea in abatement, the demurrer, and the motion to dismiss, filed by the
defendant, and appointing commissioners, and entering this
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order, the defendant, Ballard Brothers Fish Company, Incorporated, by counsel, excepts.
We ask for the entry of this order.
BENJ. W. MEARS, JR.
C. A. TURNER, JR.
Seen.

WILLI.llf KING MAPP.
Enter this decree 3/11/57.

J. F. W.
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In the Circuit Court of the County of Northampton, on
Monday, the 25th day of March, in the year of our Lord, One
Thousand, Nine Hundred and Fifty-Seven (1957) .

•

•

•

•

•

This day came the parties again, and by their respective
Counsel, and came, also, the Commissioners, heretofore appointed to ascertain a just compensation for such property
as shall be taken in this cause, pursuant to designation, the
latter of whom being sworn according to law and were placed
in the custody of the deputy sheriff of this County, with a
representative of each of the parties hereto, and dispatched to
the location of the premises involved, for a view thereof.
JEFF F. WALTER, Judge .
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In the Circuit Court of the County of Northampton, on
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Tuesday, the 26th day of March, in the year of our Lord,
One Thousand, Nine Hundred and Fifty-Seven (1957) .
•

•

•

•

•

This day came again the parties with their counsel, and
came also the. Commissioners heretofore designated and summoned in this cause, who reported to the Court that they had
completed their view of the property in question. Whereupon
the Court began the hearing in open court of testimony of
said commissioners offered by both parties upon the issues
joined. And not ·having completed the presentation of the
testimony, the case was recessed until tomorrow morning at
10 o'clock A. M.
JEFF F. \VALTER, Judge .

•
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~

The Court instructs the Commissioners that it
is your duty to determine ·what is a just compensation for the right or easement to dredge the deep water
channel and the right or easement for sucl1 future dredging
operations as may be necessary zfor the proper maintenance
of the channel through 11+-ncres of the leaseholds of oyster
ground of Ballard Brothers Fish Company, Inc. indicated
by the brown-shaded a'rea on the plat, and the right or easement in 54+-acres of the leaseholds of oyster grounds of
Ballard Brothers ·Fish Company, Inc., for the movement of
floating plant, swinging anchors· and dred~e pipe lines, either
floating pontoons and/or trestles for the initial dredging
operation and for such future. dredging operations as may be
necessary for the proper mamtenance of the channel which
is indicated by the green-shaded area on the plat; and to
award dama~es, if any, to adjacent or other property of
Ballard Brothers Fish Company, Inc., resulting from the
dredging and future maintenance of said channel, and in
arriving at such just compensation you are to consider the
following as the measure of damages:
(1) In determining a just compensation for the rights or
easements in the 11 +-acres and 54+-acres of the leaseholds
of oyster ground as above defined, you are instructed that
the just compensation for said rights or easements is the
diff~rence between the fair market value of the leaseholds of
11 +-acres and 54+-acres of oyster ground for use as oyster
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ground before the channel is dredged, and the fair market
value of the leaseholds of 11 +-acres and 54+-acres of oyster
ground for use as oyster ground after the channel has been
dredged, and such damages as might be reasonably expected
to result from the future maintenance of said channel.
(2) In determining the damages to the oysters on the
11 +-acres and the 54+-acres. of oyster ground, you are instructed that it is the duty of Ballard Brothers
page 28 } Fish Company, Inc., to minimize its damages by
salvaging what oysters it can from the 11+- and
54+- acres, and therefore in determining the damages to the
oysters on the 11+- and 54+-acres, you are to consider the
reasonable cost and expense of taking these oysters up and
the cost and expense of replanting these oysters, if you believe that Ballard Brothers Fish Company, Inc., has other
vacant and suitable oyster ground on which to replant these
oysters, together with such incidental damages which Ballard Brothers might sustain in the taking up and replanting ot' these oysters, such as increased mortality of the
oysters and loss of regular growth, but you are further instructed that such incidental damages must be reasonably
certain and not speculative or remote. If you believe from
the evidence that Ballard Brothers Fish Company, Inc., does
not have suitable vacant ground on which to replant these
oysters, then your measure of damages is the difference between the amount which Ballard Brothers Fish Company,
Inc., 1ms invested in the oysters in the bed and the amount
which could be realized by taking these oysters up and selling them on the going market, but in the event that BalJard
Brothers Fish Company, Inc. realizes a profit, such profit
should not be assessed against it. You are further instructed
that if vou believe from the evidence that BaUard Brothers
Fish Company, Inc., planted oysters on the 11 +-acres and
54+-acrcs of oyster ground after February 7, 1957, the date
on whieh these C'ondenmation proceedings were filed, then
Ballard Brothers Fish Company, Inc. is not entitled to recover as an item of its damages the cost and expense of
taking up and replanting or such oysters planted after Fehruary 7, 1957, nor for incidental <lnmages to such oysters.
(3) In determining damages, if any, to adjaC'ent or other
property of Ballard Brothers Fish Company, Inc. resulting
from the dredging, spoil disposal, and future maintenance,
yon arc to award compensation for damages, if
page 29} any, to adjacent oysters and oyster grounds of
Ballard Brothers Fish ompany, Inc., that is,
oysters and oyster grounds of Ballard Brothers Fish Com-

18

Supreme Court of Appeals of Virginia

pany, Inc. in the vicinity of the dredging other than the
11+-acres and the 54+-acres of oyster ground and the oysters
thereon; l1owever, the damages, if any, to such adjacent
oysters and oyster grounds must not be speculative or remote, but must be of a reasonably certain nature; and further,
in arriving at this element of damages, if any, you are to
make allowance for any peculiar benefits which may accrue
to the adjacent or other property of Ballard Brothers Fish
Company, Inc. from the dredging and maintenance of the
deep water channel.
Given 3/27/57.

J. F. W.
page 30 ~

A.

The Court instructs the Commissioner that the Town of
Cape Charles is taking from Ballard Brothers Fish Company,
Incorporated, the right or easement to dredge a deep water
channel, and the right or easement for such future dredging
operations as may be necessary for the proper maintenance
of said channel through 11 acres, more or less, and a right
or easement in 54 acres, more or less, for the movement of
floating plants, swinging anchors and dredge pipe lines,
either floating pontoons and/or trestles for the initial dredging operation and for such future dredging operations as may
be necessary, through oyster grounds leased by Ballard
Brothers Fish Company, Incorporated, from the Commonwealth of Virginia.
Ballard Brothers Fish Company, Incorporated, is entitled
to just co~pensation for its interest in the leasehold to be
taken, and for damages resulting to said Ballard Brothers
Fish Company, Incorporated, as a result of said taking, and
is also entitled to any damages the Commissioners may believe from the evidence that said Ballard Brothers Fish
Company, Incorporated, will sustain by reason of future
maintenance.
Just compensation means the full and just equivalent in
money to Ballard Brothers Fish Company, Incorporated, for
any loss it may sustain by the taking and future maintenance
of its property. It is the amount necessary to put Ballard
Brothers Fish Company, Incorporated, in the same position
monetarily it was in before the taking and damaging of its
property.
The Court further instructs the Commissioners that you
arc not to consider whether or not it is necessary for the
Town of Cape Charles to take or damage this property. The
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Town of Cape Charles is not to be penalized for taking or
damaging this property, and on the other hand, Ballard
Brothers Fish Company, Incorporated, is not to receive
a sum less than it is due because it is being paid by the
Town.
Given 3/27/57.

J. F. W.
page 31 ~ Your Commissioners report that after Carefully Considering the evidence they are unable to come to a
unaminous agreement and inasmuch as three Commissioners
were able to agree on damages and the other two Commissioner agreed on another figure of damages it is necessary
to make a majority and minority report which is as follows:
MAJORITY REPORT.
1. Ballard Brothers Fish Co. is entitled to compensation
in the amount of $5,750 for the actual physical taking of the
bottom of the 4% A. in the outer leg of the channel as shown
in the shaded area brown. As a practical matter the 4% A.
will never be of anymore use to Ballard Bro. Fish Co. inasmuch as future maintenance dredging will preclude the
further planting of oysters in this 4% A.
We are of the judgment that Ballard Bro. Fish Co. is entitled to no compensation or damages for the 4500 bu. of
oysters planted in the above mentioned 4% A. inasmuch as
these oysters were planted after the date condemnation proceedings were instituted by the Town of Cape Charles.
2. Ballard Bro. Fish Co. is entitled to damages in the
amount of $4,135 for removal of approximately 20,000 bu.
of oysters in the sl1aded area green on both sides of the proposed Channel in the outer leg. This figure was arrived at
after considering the fact that we are of the
page 32 ~ opinion that Ballard Bro. Fish Co. Could dredge
and sell these 20,000 bu. of oysters during the next
four weeks at no actual monetary loss to himself. However
we are of the opinion that Ballard Bro. Fish Co. should not
be forced to sell these 20,000 bu. of oysters unless he so
desires. The $4,135 compensation allowed is actually to
compensate Ballard Bro. Fish Co. for monies they would
expend in dredging and replanting the 20,000 bu. of oysters
on other grounds if Ballard Bro. Fish Company desires.
3. Ballard Bro. Fish Co. is entitled to no compensation
for damages to oysters in the shaded area green on both sides
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of the proposed outer leg of the channel for future main.tenance dredging, your Commissioners feel that the Corps.
of Engineers will notify Ballard Bro. Fish Co. sufficiently far
in advance of future dredging so as not to interfere with
Ballard Bro. Fish Co. normal planting and dredging routine. For the above stated reason it appears that all future
maintenance dredging could be done at times when Ballard
Bro. If'ish Co. has taken up its oysters for shucking purposes and prior to Ballard Bro. Fish Co. replanting the above
mentioned ground. Your commissioners feel that the matter
·of future maintenance dredging can be satisfactorily worked
out to all concerned by close cooperation and . . . . . . between the Corps of Engineers the Town of Cape Charles
and Ballard Brothers Fish Co.
page 33 ~ 4. Ballard Bro. Fish Co. is entitled to compensation for damages in the amount of $1,500 for silt
damages to oysters planted in the adjacent area. We point
out this damage is difficult to predict as the evidence varied
from one extreme to the other.
5. Your Commissioners are of the judgment that no other
persons will be damaged as a result of the proposed dredging and award no damages to a person or person not before
the Court in this proceedings.
6. In conclusion your Commissioners feel that a total compensation of $11,385 will put Ballard Bro. Fish Co. back in
the same monetary position after the proposed dredging
and future maintenance dredgings as Ballard Bro. Fish Co.
was in p1·ior to the proposed clredgings. We are well aware
that Ballard Bro. Fish Co. does not wish to hazard the proposed dredging through its best oyster ground ·and unde·rstandably so, we think. Your Commissioners have been
faced with a difficult decision and have reached our conclusion as fairly as we know how in view of all the testimony
heard and sincerely hope that a very minimum of damages
will be done Ballard Bro. Fish Co. bv this condemnation
proceedings instituted by t~e Town of Cape Charles.
(on back)
Signed:
KEMPER GOFFIGON, III
Commissioner
HENSEL D. SPADY
Commissioner
H. S. THOMAS
Commissioner
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MINORITY REPORT.

1. Ballard Bro. Fish Co. is entitled to compensation in
the amount of $14,250 for the taking of the 4% A. in the
outer leg of 'the channel. We feel this figure to be justified
because it will be a total loss in so far as planting oysters
and going right through the middle of Ballard Bro. Fish Cos.
most valuable oyster planting ground.
2. Ballard Bro. Fish· Co. is entitled to compensation in the
amount of $19,500 for the oysters planted on the adjacent
oyster ground;._The testimony showed 1,000 bu. planted per
acre on the 19.% acre at ·$1 per bu. planted. We feel that
these oysters will be a total loss by damages done from silt,
cables, anchors, tug boat and dredging operations.
3. Ballard Bro. Fish Co. is entitled to compensation in the
amount of $30,000 for future maintenance dredging through
the proposed outer leg-we feel this to be justified because
in our opinion dredging operations through maintenance
of this channel will render the above mentioned 191h A.
useless to Ballard Bro. Fish Co. for· the next three years.
4. Ballard Bro. Fish Co. is entitled to compensation in
the amount of $11,000 for silt damage to oysters and ·rocks
· adjacent to the 23 A;· in the outer leg-We feel
page 35 ~ that the silt damages will amount to approximately 25% of the remaining 38,000 bu. of oysters
planted nearby-At $1 per bushel planted we consider this
damage to be $9,500-We further feel that silt will damage
nearby rocks in the amount of $1,500 thereby making total
silt damages $11,000.
.
.
5. In conclusion we two Commissioners feel that a total
compens~tion of $74,750 will put Ballard Bro. Fish Co. back
in the same monetary position it was in prior to the dredging
operation.
··
,ve have earnestly considered the evidence and have arrived at our figure as justly and fairly as our conscience dictates.
e sincerely hope that a minimum of damages will
be done if this dredging operation does take place.

,v

Signed:
RALPH H. CLARK
Commissioner.
EMORY ,J. STEELMAN

Commissioner.
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Filed April 2, A. D. 1957.
Teste:
THOMAS N. JAMES, C. C.
page 36}

•

•

•

•

•

In the Circuit Court of the County of Northampton, on
Tuesday, the 2nd day of April, in the year of our Lord, One
Thousand, Nine Hundred and Fifty-Seven (1957) .

•

•

•

•

•

This day came again the parties, with their Counsel, and
came also the Commissioners, heretofore designated, and
again were instructed to retire to the Jury Room to deliberate
on their decision as to costs and damages in the above styled
suit. ,vhereupon, after returning into Court with their informal Majority and Minority report, the Court instructed
the Commissioners to return on Thursday, April 4, 1957, at
2 :30 P. M., to give their formal report.
JEFF F. WALTER, Judge.

•
page 37}

•

•

•

•

MAJORITY REPORT.

We, Kemper Goffigon, III, Hensel D. Spady and Harry S.
Thomas, Commissioners appointed by the Circuit Court of
the County of Northampton, Virginia, to ascertain what will
be a just compensation for such interest or estate in the
leaseholds of oyster ground owned by Ballard Brothers Fish
Company, Inc., as is proposed to be taken by the Town of
Cape Charles, Virginia, and to assess the damages, if any,
resulting to adjacent leaseholds of oyster ground and other
property of Ballard Brothers Fish Company, Inc., or to
the property of any other person beyond the peculiar benefits
that will accrue to such properties, respectively, from the
dredging and maintenance of the deep water channel and
other improvements, do certify that on the 25th day of March
1957, the day designated in the order, we met together i~
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the Courthouse in the Circuit Court of Northampton County,
Virginia, and were duly sworn by the Clerk thereof. There
was delivered to us the map or plat which was filed with the
petition in these condemnation proceedings and marked "Exhibit A," on which map or plat were designated the limits
of the leaseholds of oyster ground in which an interest or
estate was sought to be condemned, and thereupon, we went
by boat upon the leaseholds of oyster ground with the aforesaid map or plat in our possession and the limits of the leaseholds of oyster ground in which an interest or estate was
sought were then and there described to us as follows, fowit: a right or easement to dredge said deep water channel
and the right or easement for such future dredging operations as may be necessary for the proper maintenance of said
channel through a portion of the oyster grounds leased by
Ballard Brothers Fish Company, Incorporated, all as indicated by the brown shaded area on the plat attached to the
petition and marked '' Exhibit A,'' being a total of 11 +acres, and a right or easement in 54+-acres of said leaseholds
of oyster ground of Ballard Brothers Fish Company, Incorporated, for the movement of floating plant, swingpage 38 ~ ing anchors and dredge pipe lines, either floating
pontoons and/or trestles for the initial dredging
operation and for such future dredging operations as may be
necessary for the proper maintenance of said improvements,
all as shown on the aforesaid plat and indicated by the area
shaded with the color green; and upon a view of the leaseholds of oyster ground aforesaid, and of the adjacent leaseholds of oyster ground, and of other property of Ballard
Brothers Fish Company, Inc., and of the property of other
persons who might be damaged by the dredging of said deep
water channel and the construction and operation of t.he
harbor facilities and improvements, as set out in plaintiff 'a
petition; and upon sucl1 evidence as was heard by us on March
26t11 and 27th, 1957, in the Circuit Court of Northampton
County, Virginia, we are of the opinion, and do ascertain,
that for the estate or interest in the leaseholds of oyster
ground so taken $5,750.00 will be a just compensation, and
that the damages to the adjacent leaseholds of oyster ground
and other property of Ballard Brothers Fish Company, Inc.,
by reason of tlle dredging, maintenance and operation of the
harbor facilities and improvements beyond the peculiar
benefits that will accrue to such properties from the construction and operation of such works, are: $5,635.00. We
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are of the opinion that the property of; no other persons will
be damaged as a result of the proposed dredging.
Given under our hands this 4th day of April, 1957.
HENSEL D. SPADY
Commissioner
HARRY. S. THOMAS
Commissioner
KEMPER GOFFIGON, III
Commissioner
Filed April 4, A. D. 1957.
Teste:
VIRGINIA WILLIA.MS, Dy..C..
page 39

~

MINORITY REPORT.

We, Ralph H. Clark and Emory J. Steelman, Commissioners appointed by the Circuit Court of the County of
Northampton, Virginia, to ascertain what will be a just compensation for such interest or estate in the leaseholds of
oyster ground owned by Ballard Brothers Fish Company,
Inc., as is proposed to be taken by tl1e Town of Cape Charles,
Virginia, and to assess. the damages, if any, resulting to
adjacent leaseholds of oyster ground and other property of
Ballard Brothers Fish Company, Inc., or to the property
of any other person beyond the peculiar benefits that will
accrue to such properties, respectively, from the dredging
and maintenance of the deep water channel and other improvements, do certify that on the 25th day of March, 1957,
the day designated in the order, we met together in the Courthouse inthe Circuit Court of Northampton County, Virginia,
and were duly sworn by the Clerk thereof. There was delivered to us the map or plat which was filed with the petition in these condemnation proceedings and marked "Exhibit A," on which map or plat were designated the limits
of the leaseholds of oyster ground in which an interest or
estate was sought to be condemned, and thereupon, we went
by boat upon the leaseholds of oyster ground with the aforesaid map or plat in our possession and the limits of the
leaseholds of oyster ground in which an interest or estate
was sought were then and there described to us as follows,
to-wit: a right or easement to dredge said deep water channel
and the right or easement for such future dredging operations as may be necessary for the proper maintenance of
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said channel through a portion of the oyster grounds leased
by Ballard Brothers Fish Company, Incorporated, all as indicated by the brown shaded at'ea on the plat attached to the
petition and marked "Exhibit A," being a total of 11+-acres,
and a right or easement in 54+-acres of said leaseholds of
oyster ground of Ballard Brothers Fish Company, Incorporated, for the movement of floating. plant, swingpage 40 ~ ing anchors and dredge pipe lines, either floating
pontoons and/or trestles for the initial dredging
operation and for such future dredging operations as may
be necessary for the proper maintenance of said improvements, all as shown on the aforesaid plat and indicated by the
area shaded with the color green; and upon a view of the
leaseholds of oyster ground aforesaid, and of the adjacent
leaseholds of oyster ground, and of other property of Ballard
Brothers Fish Company, Inc., and of the property of other
persons who might be damaged by the dredging of said deep
water channel and the construction and operation of the harbor facilities and improvements, as set out in plaintiff's
petition; and upon such evidenGe as was heard by us on March
26th and 27th, 1957, in the Circuit Court of Northampton
County, Virginia, we are of the opinion, and do ascertain,
that for the estate or interest in the leaseholds of oyster
ground so taken $44,250.00 will be a just compensation, and
that the damages to the adjacent leaseholds of oyster ground
and other property of Ballard Brothers Fish Company,
Inc., by reason of the dredging, maintenance and operation
of the harbor facilities and improvements beyond the peculiar
benefits that will accrue to such properties from the construction and operation of such works, are: $30,500.00. We
are of the opinion that the property of no other persons will
be damaged as a result of the proposed dredging.
Given under our hands this 4th day of April, 1957.
EMORY J. STEELMAN
Commissioner
RALPH H. CLARK
Commissioner
Filed April 4, A. D. 1957.
Teste:
VIRGINIA WILLIAMS, Dy. C.
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page 42 ~

•

•

•

•

•

DECREE.
This day came again the parties by their respective counsel
and came, also, the Commissioners heretofore designated, and
said Commissioners duly presented to the Court their formal
written majority and minority reports, which said reports
are herewith ordered by the Court to be filed with the papers
in this cause.
And upon motion of Ballard Brothers Fish Company, Incorporated, by William King Mapp, its counsel, leave is
hereby granted to the parties hereto to file not later than ten
(10) days from the date hereof, such written exceptions to
the majority report of the Commissioners herein filed as
they be so advised.
And the plaintiff is hereby ordered to pay to each of the
Commissioners the sum of forty-five dollars ($45.00) to cover
his service as such.
Enter this order 4/4/57.

J. F. W.
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EXCEPTIONS TO REPORT OF KEMPER GOFFIGON,
III, HENSEL D. SPADY AND HARRY S. THOMAS,
COMMISSIONERS.
Now comes Ballard Brothers Fish Company, Incorporated,
by Counsel, and excepts to the report entitled, l\fajority Report, returned by Kemper Goffigon, Ill, Hensel D. Spady
and Harry S. Thomas, filed herein on April 4, 1957, upon
the following grounds:
1. That the Commissioners were not properly instructed by
the Court in Instntction No. 1 given at the insistence of the
Town of Cape Charles, and excepted to by Ballard Brothers
Fish Company, Incorporated.
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2. That proper evidence of a comparative sale offered by
Ballard Brothers Fish Company, Incorporated, was excluded
by the Court, and was not heard or considered by the Commissioners in arriving at their verdicts.
3. That the Commissioners, Kemper Goffigon, III, Hensel
D. Spady and Harry S. Thomas were not disinterested freeholds as contemplated by the Statute, and were prejudiced
and biased in favor of the Town of Cape Charles.
Kemper Goffigon, III, was, at the time of his appointment,
and for a long time prior thereto, associated in business with
his father, Kemper Goffigon, Jr., who is a Supervisor for the
County of Northampton, Virginia, from the Capeville District, the said Capeville District embracing the Town of Cape
Charles.
Hensel D. Spady was, at the time of his appointment, and
during the trial of this case, and for a long time prior thereto, associated in business as partner with George Emory
Ward, Vice-Mayor and member of the Council of the Town
of Cape Charles, said business being situated in the Town
of Cape Charles.
Harry S. Thomas, was at the time of ·his appointment and
during the trial of this case, and for a long time
page 44 ~ prior thereto, ,engaged in the dairy business, and
had a milk route in the Town of Cape Charles.
The said Kemper Goffigon, III, Hensel D. Spady and Harry
S. Thomas were suggested to the Court for appointment by
the Town of Cape Charles, and were not kept free from
every suspicion of influence by the Town of Cape Charles.
4. That Kemper Goffigon, III, Hensel D. Spady and Harry
S. Thomas received evidence upon the merits of the case
in the absence of Ballard Brothers Fish Company, Incorporated, and Ballard Brothers Fish Company, Incorporated
was prejudiced by such conduct.
5. That Kemper Goffigon, III, Hensel D. Spady and Harry
S. Thomas, in arriving at their estimate of damages, added
their three individual estimates and divided the total by
three, which was the amount of their award, it having been
agreed among them prior thereto fo abide by the result thus
obtained.
6. That the compensation fixed by Kemper Goffigon, Ill,
Hensel D. Spady and Harry S. Thomas in their Majority
Report was grossly inadequate, and was contrary to the law
and the evidence, and was without evidence to support it.
The property to be taken and damaged in this proceeding
being oyster ground, situated in navigable waters, could not
be ''viewed'' as contemplated by the Statute, and conclusions
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based· upon the "view" should be given little, if any,
weight.
7. And for reasons appearing in the record of this case,
and such other reasons as may be hereinafter assigned.
And this the said Ballard Brothers Fish Company, Incorporated, is ready to verify.
Dated this the 10th day of April, 1957.
BALLARD BROTHERS FISH
COMPANY, INCORPORATED
By Counsel.

page 46
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Onley, Virginia
May 1, 1957.
Messrs, Mears and Turner,
Attorneys for Cape Charles,
Eastville, Virginia.
Mr. William King Mapp,
Attorney for Ballard Bros. Fish Co., Inc.,
Keller, Virginia.

Re: Town of Cape Charles v. Ballard Bros. Fish
Co., Inc.
Gentlemen:
This matter has given me grave concern, and I am doing
what I have tried to find adequate reasons for not doing.
There were two reports, one signed and returned by three of
the Commissioners, a majority, and the other by two of the
Commissioners. I do not believe the majority report was
based on any wrongdoing of either of those returning it. I
believe they are fair and ind:ependent citizens of the county,
and I can understand how they might be agitated by the suggestions that they be influenced by any of the reasons assigned in the exceptions to the_ir report. Weak men might
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be influenced, but these are superior men. But it is difficult. to
appreciate why two of the Commissioners, who filed a
minority report, after faking a view of the premises involved
according to law, and especially after having been told by the
court that the Commissioners could obtain any information
the veiw could reflect, that the boat put at their disposal was
subject to direction not by its owner or captain but only by
the. Commission, or either of the Commissioners, but that
they could not seek information elsewhere; and, again, after
the court told the Commissioners at the close of the second
day of taking testimony, when we were obliged to adjourn
over to the 2nd day of April, 1957, a space of six days, that
the Commissioners should not discuss the matter with anyone
or take a further view of the premises in question, but that
they should have to rely on what they l1ad learned from the
VIEW and from the witnesses they had heard" or might
further hear on the subject. I got a sketch of the possibility that one of the Commissioners had gone back on the
property, and while I had not definite information, I had M:r.
Clark sworn and he testified that he and Mr. Steelman, both
being later the Commissioners who filed a minority report,
went again upon a part of the property to seek additional
information and evidence without consultation with the other
Commissioners, or either of them. He further testified that
they did not disclose to the other three that they had again
gone on the premises or that they had obtained additional information in the matter. Further, he testified that before
going with Commissioner Steelman he and Mr. Steelman
had fixed a figure of approximateily $45,000.00 ·and that
after the second view made by Mr. Steelman and himself
the figure was raised to $74,500.00. I have asked
.page 47 ~ the court reporter for a transcription of the testimony of Mr. Clark and the same has been filed
with the papers in the cause in the Clerk's Office.
This indeed was an indiscretion on the part of both Commissioners Clark and Steelman, which amounts in law to misconduct. The disparity between the two reports is so glaring
that it is felt that it even suggests that there was a lack of
open discussion among the Commissioners in an effort to
resolve the differences. On its face it might seem that this
condition should not affect the majority's report, but the
court believes the situation disclosed calls for a rejection
of both reports. So, it is with deep regret that the court
has concluded to set aside both reports and constitute another
commission for the purpose.
I shall thank each side to submit a list of ten names as

30

Supreme Court of Appeals of Virginia

suggestions for inclusion in the new Commission, with the
right reserved by the court to use any one or more as it may
wish, or none; and the court will name seven and permit
each side to strike one, leaving five to constitute the Commission.
In drawing the order, which shall probably not be drawn
until we get the new Commissioners straightened out, any
objections or exceptions to the action of the court will be
embraced in the order.
With all good wishes, I am
Sincerely yours,
JEFFERSON F. WALTER, Judge.
Filed May 1, A. D. 1957.
Teste:
THOMAS N. JAMES, C. C.

•
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This cause came on the 19th day of April, 1957,
to be heard upon the majority and minority reports of the commissioners and upon the exceptions of the
defendant, Ballard Brothers Fisl1 Company, Inc., to the Majority Report of Commissioners, which said reports were
filed on April 4, 1957, and upon the oral testimony of Commissioners Kemper Goffigon, III, Hensel D. Spady, Harry S.
Thomas and Ralph H. Clark, and was argued by counsel.
Upon mature consideration whereof, exceptions filed herein by defendant to the Majority Report be and the same
hereby are sustained on the grounds set forth therein numbered 1 and 2 and overruled on the grounds numbered 3, 4,
5, 6 and 7, and the Court being of the opinion that the
minority report should be set aside, it does hereby set aside
said minority report; to which action of the Court in setting
aside and refusing to confirm said Majority Report, the
Town of Cape Charles, by its counsel, objected and excepted on the grounds stated and :filed with the papers in
this cause as a part of the record hereof. To the action
of the Court in overruling the exceptions on the grounds set
forth numbered 3, 4, 5, 6 and 7 the defendant by counsel
excepted.
And the Town of Cape Charles, petitioner, by counsel,
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without waiving its exceptions and objections to the action
of the Court in setting aside and refusing to confirm the
report of the Majority of the Commissioners, as heretofore
set forth, respectfully moved the Court to appoint new commissioners to ascertain what will be a just and fair compensation for the interest or estate in the leasehold of oyster
grounds proposed to be condemned in these proceedings
for the petitioner's uses and to award damages, if any, resulting to adjacent oyster ground or other property of the
defendant, or other property of any other person beyond the
peculiar benefits that will accrue to such properties respectively from the dredging of the deep water channel and
other improvements;
And the Court being of the opinion that the petitioner has
complied with all the requirements of law as heretofore set out
in the order of this Court entered in this cause on
page 56 ~ :March 11, 1957, it doth appoint Harvey Lee Gilden,
William R. Acworth, Wilbur L. Gibbs, Wilbur F.
Fitzgerald, 'William L. James, five disinterested freeholders
residing in Northampton County, Virginia, any three of whom
may act, who shall ascertain what will be a just compensation
for a right or easement to dredge said deep water channel
and the right or easement for such future dredging operations as may be necessary for the proper maintenance of said
channel through a portion of the oyster grounds leased by
Ballard Brothers Fish Company, Incorporated, all as indicated by the brown shaded area on the plat attached to the
petition and made "Exhibit A" being a total of 11+-acres,
and a right or easement in 54+-acres of said leaseholds of
oyster grounds of Ballard Brothers Fish Company, Incorporated, for the movement of floating plant, swinging anchors
and dredge pipe lines, either floating pontoons and/or trestles
for the initial dredging operation and for such future dredging operations as may be necessary for the proper maintenance of said improvements, all as shown on the aforesaid plat and indicated by the area shaded with the color
green, and award damages, if any, resulting to adjacent oyster
ground or other property of the defendant, or to the property of any other person beyond the peculiar benefits that
will accrue to such properties respectively from the dredging
of the said deep water cl1annel, and the construction and
operation of the harbor facilities and improvements, as set
out in plaintiff's petition; but before proceeding upon the
execution of their duties, the commissioners shall take oath
before the Clerk of this Court or before some officer authorized by the laws of this State to administer an oath, which
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oath shall be cel'tified in substance as set out in 25-16 of the
Code of Virginia. Upon the taking of their oath, as aforesaid,
the commissioners, or any three of them, shall upon the 21st
day of October, 1957, go, in, the custody of the Sheriff of
Northampton County, or one of his deputies, and view the
oyster grounds described in tl1e petition and plats
page 57 ~ filed in this condemnation proceeding, accompanied
by an official of Ballai·d Bros. Fish Co., and by
an official of the Town of Cape Clmrles, or a representative
of each party, and the operator of the boat or vessel necessary
to convey and transport said commissioners to their view of
said oyster grounds and none others; and upon completion
of their view, said commissioners shall report back to the
Court on the 22nd day of October. 1957, at 10:00 o'clock
A. M., at the courthouse in Eastville to hear evidence in
open court on the issues joined and to receive the instn1etions of the Court to guide them in their duties and deliberatjons. To the action of the court in appointing commissioners
the defendant, by counsel, excepted.
The Clerk of this Court is directed to make sufficient copies
of this order and to place said copies in the hands of the
Sheriff of their County, who is directed to serve a copy
of same upon each of those persons herein named as commissioners.
Enter this order 10/4/57.

J. F. W.
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EXCEPTIONS OF PETITIONER, THE TOWN OF
.CAPE CHARLES, VIRGINIA, TO DECREE ENTERED
IN THIS CAUSE ON OCTOBER 4, 1957, "WHICH SAID
EXCEPTIONS ARE FILED IN THE PAPERS IN THIS
.CAUSE AND MADE A PART OF THE RECORD THEREOF, PURSUANT TO DIRECTIONS OF SAID DECREE
DATED OCTOBER 4, 1957.
Your Petitioner, the Town of Cape Charles, Virginia, respectfully objects and excepts to the action of the court in
setting aside and refusing to confirm the "Majority Report
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of commissioners on grounds of defendant's exceptions 1 and
2 to said Majority Report of commissioners, to-wit:
1. Petitioner objects and excepts to the action of the Court
in setting aside and refusing to confirm the Majority Report
of commissioners on grounds of defendant's Exception No. 1
to said Majority Report for the reason that said Instruction
No. 1 is plainly correct and proper and is a correct statement
of law applicable to the facts of this case, and that in any
event any alleged error in said Instruction No. 1 was not
prejudicial to defendant and does not constitute prejudicial
error.
2. The Petitioner objects and excepts to the action of the
Court in setting aside and refusing to confirm· the report of
the majority of the commissioners on grounds of defendant's
Exception No. 2 to the Majority Report for the reason that
said evidence of a comparative sale offered by Ballard
Brothers Fish Company, Ine. was properly excluded on the
ground that said evidence offered was not of
page 59 ~ oyster ground similiar or comparative in either
location or character to the oyster ground which
is the subject of these proceedings; that said sale of alleged
comparative oyster ground was not a sale made in a free
and open market, but was a compulsory sale; that evidence of
said alleged comparative sale was properly refused on the
ground that it would lead to an investigation of collateral
issues and would confuse the commissioners; that evidence
of the alleged comparative sale was properly excluded for the
further reason that in the comparative sale the whole interest
of the lessee in the oyster planting ground was acquired,
whereas in the case at Bar, the whole leasehold interest of
defendant in his leaseholds of oyster ground is not sought to
be condemned but merely a right or easement in said oyster
ground to dredge and for the movement of floating plant,
swinging anchors and dredge pipe line, either floating pontoons and/or trestles, for the initial dredging operation,
and for such further dredging operations as may be necessary for proper maintenance; and that in any event exclusion
of said evidence of the alleged comparative sale was not
prejudicial to defendant.
3. The Court erred in entry of judgment on October 4,
1957, in assigning as its grounds for setting aside and refusing to confirm the Majority Report of the commissioners
defendant's Exceptions 1 and 2 for the reason that the
Court rendered judgment setting aside said Majority Report by a letter dated May 1, 1957, addressed to counsel,
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and which on the same date was made a part of the record
in this cause, which said letter assigned entirely different
grounds for setting aside and refusing to confirm said Majority Report than those raised by defendant's Exceptions
1 and 2 to the Majority Report. The grounds, as stated in
said letter, were raised by the Court on its own
page 60 ~ motion and were grounds which had been waived
by defendant, said grounds being clearly improper
grounds for refusing to confirm the Majority Report of
commissioners for the following reasons, to-wit: that the
alleged misconduct of the minority of the commissioners did
not in any way prejudice the majority of the commissioners
or in any way affect the validity of their Majority Report;
that the majority of the commissioners were free from any
misconduct, prejudice or bias in the formulation of their
report; that the action of the Court in setting aside and
refusing to confirm the Majority Report was not based
upon any of the exceptions taken by the defendant to the
Majority Report but was upon entirely different grounds
raised by the Court ex 1nero motu, to which said grounds
defendant had waived its objections and exceptions; and
that there was no evidence before the Court to justify it in
setting aside the Majority Report on the grounds set out in
its written opinion.
To,vN OF CAPE CHARLES,
VIRGINIA
By BENJ. W. MEARS, JR.
Of Counsel.
Filed Oct. 4, A. D. 1957.
Teste:
THOMAS H. JAMES, C. C.
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This cause came on this day to be again heard upon the
papers formerly read; the report of the Commissioners, that
a majority of them could not agree on a figure of damages
which they felt it was proper to present as representing dam-
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ages which they felt it was proper to present as representing
damages and compensation in this case, the action of the
Court in discharging said Commissioners, to which action, the
petitioner, by counsel, excepted, upon grounds heretofore set
forth, and upon motion for a continuance, and upon motion
to dismiss, etc., said motions having been duly filed by Ballard
Brothers Fish Company, Incorporated, the defendant, and
upon oral motion of the Town of Cape Charles to appoint
new Commissioners, which motion was made without waiving
its exceptions hereinabove referred to, and was argued
by Counsel.
Upon mature consideration, the Court doth over-rule the
motion for a continuance, and the motion to dismiss, etc., to
which action by the Court, the defendant, by Counsel, excepts. The Court doth sustain the motion to appoint new
Commissioners to ascertain what will be a just and fair compensation for the interest or estate in the leasehold of oyster
grounds proposed to be condemned in these, proceedings
for the petitioner's uses and to award damages, if any, resulting to adjacent oyster ground or other property of the
defendant, or other property of any other person beyond the
peculiar benefits that will accrue to such properties respectively from the dredging of the deep water channel and
other improvements.
And the Court being of the opinion that the petitioner
has complied with all the requirements of law as heretofore
set out in the order of this Court entered in this cause on
March 11, 1957, it doth appoint Julian A. Scott, N. R. Snvdor,
Howard R. Parks, Robert C. Oliver and Charles H. Floyd.
five disinterested freeholders residing in Northampton
County, Virginia, Counsel for the Town of Cape Charles and
Counsel for Ballard Brothers Fish Company, Inpage 71 ~ corporated, having stricken one name each from
the list of prospective Commissioners given by the
Court, who shall ascertain what will be a just compensation
for a right or easement to dredge said deep water channel
and the right or easement for such future dredging operations as may be necessary for the proper maintenance of said
channel through a portion of the oyster grounds leased by
Ballard Brothers Fish Company, Incorporated, all as indicated by the brown shaded area on the plat attached to the
petition and made "Exhibit A" being a total of 11+-acres,
and a right or easement in 54+-acres' of said leaseholds of
oyster grounds of Ballard Brothers Fish Company, Incorporated, for the movemeut·of floating plant, swinging anchors
and dredge pipe lines, either floating pontoons and/or trestles
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for the initial dredging operation and for such future dredging operations as may be necessary for the proper main-

tenance of said improvements, all as shown on the aforesaid plat and indicated by the area shaded with the color
green, and award damages, if any, resulting to adjacent oyster
ground or other property of the defendant, or to the property
of any other person beyond the peculiar benefits that will
accrue to such properties respectively from the dredging
of the said deep water channel, and the construction and
operation of the harbor facilities and improvements, as set
out in plaintiff's petition; but before proceeding upori the
execution of their duties, the commissione1·s shall take oath
before the Clerk of this Court or before some officer authorized by the laws of this State to administer an oath, which
oath shall be certified in substance as set out in 25-16 of the
Code of Virginia. Upon the taking of their oath, as aforesaid, the commissioners, or any three of them, shall upon the
25th day of November, 1957, go, in the custody of the Sheriff
of Northampton County, or one of his deputies, and view
the oyster grounds described in the petition and plats filed
in this condemnation proceeding, accompanied by an official
of the Town of Cape Charles, and an official of Ballard
Brothers Fish Company, Incorporated, or a representative
of each party, and the operator of the boat or vessel necessary
to convey and transport said commissioners ·to their view
of said oyster grounds and none others; and upon completion
of their view, said commissioners shall report back to the
Court on the 26th day of November, 1957, at 10:00 o'clock
.
A. M., at the courthouse in Eastville to hear evipage 72 } dence in open court on the issues joined and to
receive the instructsions of the Court to guide them
in their duties and deliberations.
The Clerk of this Court is directed to make sufficient copies
of this order and to place said copies in the bands of the
Sheriff of this County, who is directed to serve a copy of
same upon each of those persons herein named as Commissioners.
Enter this. order 11/13/57.

J. F. W.

•
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We, Charles H. Floyd, Howard R. Parks, William R. Snyder, J. A. Scott, and Robert C. Oliver,
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Commissioners appointed by the Circuit Court of the County
of Northampton, Virginia, to ascertain what will be a just
compensation for such interest or estate in the leaseholds of
oyster ground owned by Ballard Brothers Fish Company,
Inc., as is proposed to be taken by the Town of Cape Charles,
Virginia, and to assess the damages, if any, resulting to adjacent leaseholds of oyster ground and other property of
Ballard Brothers Fish Company, Inc., or to the property of
any other person beyond the peculiar benefits that will accrue
to such properties, respectively, from the dredging and maintenance of the deep water channel and other improvements,
do certify that on the 25th day of November, 1957, the day
designated in the order, we met together in the Courthouse
in the Circuit Court of Northampton County, Virginia, and
were duly sworn by the Clerk thereof. There was delivered
to us the map or plat which was filed with the petition
in these condemnation proceedin'gs and marked "Exhibit
A," on whieh map or plat were designated the limits of the
leaseholds of oyster ground in which an interest or estate
was sought to be condemned, and thereupon, we went by
boat upon the leaseholds of oyster ground with the aforesaid map or plat in our possession and the limits of the
leaseholds of oyster ground in which an interest or estate
was sought were then and there described to us as follows,
to-wit: a right or easement to dredge said deep water channel and the right or easement for such future dredging
operations as may be necessary for the proper maintenance
of said channel through a portion of the oyster grounds leased
by Ballard Brothers Fish Company, Incorporated, all as indicated by the brown shaded area on the plat attached to the
petition and marked "Exhibit A," being a total of 11 +acres, and a right or easement in 54+-acres of said leaseholds
of oyster ground of Ballard Brothers Fish Compage 79 ~ pany, Incorporated, for the movement of floating
plant, swinging anchors and dredge pipe lines,
either floating pontoons and/or trestles for the initial dredging operation and for such future dredging operations as
may be necessary for the proper maintenance of said improvements, all as shown on the aforesaid plat and indicated
by the area shaded with the color green; and upon a view
of the leaseholds of oyster ground aforesaid, and of the
adjacent leaseholds of oyster ground, and of other property
of Ballard Brothers Fish Company, Inc., and of the property
of other persons who might be damaged by the dredging
of said deep water channel and the construction and operation
of the harbor facilities and improvements, as set out in plain-
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tiff's petition; and upon such evidence as was heard by us
on November 26th and 27th, 1957, in the Circuit Court of
Northampton County, Virginia, we are of the opinion, and
do ascertain, that for the estate or interest in the leaseholds
of oyster ground so taken $13,500.00 will be a just compen·
sation, and that the damages to the adjacent leaseholds of
oyster ground and other property of Ballard Brothers Fish
Company, Inc., by reason of the dredging, maintenance and
operation of the harbor facilities and improvements beyond
the peculiar benefits that will accrue to such properties from
the construction and operation of such works, are : $31,.
500.00 We are of the opinion that the property of no other
persons will be damaged as a result of the proposed dredg·
ing.
Given under our bands this 27th day of November, 1957.
CHARLES H. FLOYD
Commissioner.
HOWARD R. PARKS
Commissioner.
WILLIAM R. SNYDER
Commissioner.

J. A. SCOTT
Commissioner.
ROBERT C. OLIVER
Commissioner.
Filed Nov. 27, A. D. 1957.
Teste:
VIRGINIA WILLIAMS, Dy. C.
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EXCEPTIONS AND MOTION.
The Town of Cape Charles, Petitioner, by counsel, excepts
to the Report of Commissioners filed in this cause on the
27th day of November, 1957, and respectfully mov:es the
court to set aside and refuse to confirm said report of November 27, 1957, and further, your Petitioner respectfully
moves the court to confirm the Majority Report of Commissioners filed in this cause on the 4th day of April, 1957,
and to enter up judgment thereon, on the following grounds,
to-wit:
. 1. That the Report of Commissioners filed November 27,
1957, is erroneous and improper for the reason that the
Commissioners were improperly instructed in Instruction A,
given by the court at the request of Ballard Brothers Fish
Company, Inc., the giving of which instruction was duly
excepted to by the petitioner.
2. That the award of Commissioners was grossly excessive
and was not substantiated by the evidence, and shows prejudice and bias on the part of the Commissioners returning
said report.
.
3. That the court erred in exlu.dfog evidence offered by
Petitioner as to the results and conclusions of certain investigations and studies made and published by the U. S.
Corp of Engineers as to the effects of dredging on oysters,
oyster culture and oyster grounds in South Carolina.
4. That tbe court erred in permitting defendant's ,\itnesses
to testify to matters cal1ing for an expert opinion when said
witnesses were not duly and properly qualified as experts in
the fields in w11icb thev undertook to testify.
page 82 ~ 5. That the court erred in the geographical selection of commissioners in that six of the seven
commissioners originally selected resided in the upper part
of Northampton County and in excess of ten miles distant
from the corporate limits of the Town of Cape Charles, and
all of tl1e five commissioners who served on the commission
lived within an area of less than ten miles radius from defendant's principal place of business, as well as the home
of the active president of the defendant company.
6. That the award of the commissioners was contrary to
the law and evidence, and was without evidence to support
it.
7. That the court erred in refusing to permit petitioner's
witnesses to give their opinion as experts, after they had
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been duly qualified as experts, as to the effect which dredging of the channel would have upon the defendant's oysters
and oyster ground.
8. That the court erred in refusing to confirm the Majority
Report of Commissioners filed in this cause on April 4, 1957,
and to enter judgment thereon for the reason that said Majority Report of April 4, 1957 was plainly right and proper
and without error.
9. That the court erred for other reasons appearing in
the record of this case, and for such other reasons as may be
hereafter assigned.
WHEREFORE, your Petitioner, the Town of Cape
Charles, Virginia, moves the court to set aside said report
of November 27, 1957, and to confirm the Majority Report
of Commissioners, dated April 4, 1957, and to enter up
judgment thereon.
THE TOWN OF CAPE CHARLES,
VIRGINIA
By BENJ. W. MEARS, JR.
Of Counsel.
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page 84 ~
ORDER AFFIRMING REPORT OF COMMISSIONERS
FILED HEREIN ON NOVEMBER 27, 1957.
This cause came on this day to be again heard upon the
unanimous Report of the five Commissioners filed herein on
the 27th day of November, 1957, and upon the joint Motion
of the Town of Cape Charles and its Exceptions to said Report, both of w11ich said Motion and Exceptions were filed
on December 4, 1957, and was argued by Counsel.
Upon Consideration ·whereof, it is adjudged and ordered
that said Exceptions to the Report of Commissioners of
November 27, 1957, and Motion of the Town of Cape Charles
be, and the same hereby are, respectively, overruled and denied.
The Court'doth further adjudge, order and decree that said
Report of Commissioners of November 27, 1957, determining
the just compensation to Ballard Brothers Fish Company,
Inc., to be the sum of $13,500:00 for the estate or interest
in the leaseholds of oyster grounds to be taken, and the
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sum of $31,500.00 to be the damages to the adjacent leaseholds
of oyster ground and other property of Ballard Brothers
Fish Company, Inc., aggregating a total sum of $45,000.00,
be, and the same hereby is, ratified, approved and confirmed.
It is further ordered, adjudged and ascertained by the
Court, in conformity with the Report of the Commissioners
filed November 27, 1957, that the compensation to Ballard
Brothers Fish Company, Inc., is the sum of $13,500.00 for
the estate or interest in the leaseholds of oyster ground to
be taken and the sum of $31,500.00 is the damages to the
adjacent leaseholds of oyster ground and other
page 85 } property of Ballard Brothers Fish Company, Inc.,
aggregating a total sum of $45,000.00.
It is further adjudged and ordered that the Petitioner,
the Town of Cape Charles, shall pay to each of said five
Commissioners who filed their Report of November 27, 1957,
the sum of $30.00, and to each of five Commissioners who
filed their oral Report on the 25th day of October, 1957, the
sum of $40.00 for their services herein.
To the action of the Court in overruling its Exceptions
and denying its Motion and confi1·ming the Report of the
Commissioners of November 27, 1957, the Town of Cape
Charles objected and excepted for the reasons set out in its
said Exceptions and Motion. The Town of Cape Charles renews its objections and exceptions heretofore made to all
orders heretofore entered herein.
·
The Town of Cape Charles, by its counsel, represented to
the Court that it is aggrieved by the rulings of this Court
as contained in this order and its Order of October 4, 1957,
and desires to present a petition to the S.upreme Court of Appeals of Virginia for a writ of error and swpersedeas; and,
Upon Consideration Whereof, such application is hereby
granted and all further action in the matter is hereby stayed
for a period of 60 ·days from the date hereof, and thereafter
until such pe.tition is acted on· by the Supreme Court of
Appeals if such petition is actually filed within a period of
60 days from tJ1e date of the entry of this order, and that the
Town of Cape Charles, or someone for it, enter into and acknowledge a bond in the penalty of $1,500.00, either before
this Court or the Clerk of this Court, in Vacation, with surety
deemed sufficient and conditioned according to law.
Enter this order 1/17/58.

J. F. W.
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Recorded in Chancery Order Book No. 15 p. 299 North..
ampton County Circuit Court.
page 86}
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
To Thomas H. James, Clerk of the Circuit Court of Northampton County:
Counsel for the Town of Cape Charles, Virginia, Petitioner
in the above styled case in the Circuit Court of Northampton
County, Virginia, hereby gives notice of an appeal from the
Orders entered 'herein on the 4th day of October, 1957 and
on the 17th day of January, 1958, and that it will apply
to the Supreme Court of Appeals of Virgiinia for a writ
of error and supers'edeas to said Orders, and herewith sets
forth its assignments of error, as follows:
1. The Court erred in its Order entered October 4, 1957
in sustaining defendant's Exceptions numbered 1 and 2
to the Majority Report of April 4, 1957, and on said grou111ds
1 and 2 set aside and refused to confirm and enter judgment
on said Majority Report of Commissioners of April 4, 1957.
2. The Court erred in its final Order entered on the 17th
day of January, 1958 in wl1ich it overruled petitioner's motion
to confirm ::Majority Report of Commissioners of April 4,
1957 and enter judgment thereon.
3. The Court erred in its Order of October 4, 1957 in refusing to confirm the Majority Report of Commissioners of
April 4, 1957 and enter judgment thereon for the reason that
said Majority Report was plainly right and proper and no
errors were committed in the proceedings which would
justify the Court in refusing to confirm said Majority Report
and enter judgment thereon.
4. The Court erred in setting aside and refusing to confirm the Majority Report of Commissioners on
page 87 } grounds of defendant's Exception No. 1 to said
Majority Report for the reason that said Instruction No. 1 is plainly correct and proper and is a correct statement of law applicable to the facts of this case, and that said
instruction is not improper, erroneous or misleading for any
of the reasons assigned as exceptions in the transcript of
evidence by the defendant to said instruction, or for any
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other reason, and further, that in any event, any alleged
error in said Instruction No. 1 was not prejudicial to defendant and does not constitute prejudicial error.
5. The Court erred in setting aside and refusing to confirm
the Report of the Majority of the Commissioners on grounds
of defendant's Exception No. 2 to the Majority Report for
the reason that said evidence of a comparative sale offered by
Ballard Brothers Fish Company, Inc. was properly excluded
on the ground that said evidence offered was not of oyster
ground similia,· or comparative in .either location or character
to the oyster ground which is the subject of these proceedings; that said sale of alleged comparative oyster ground
was not a sale made in a free and open market, but was
a compulsory sale; that evidence of said alleged comparative
sale was properly refused on the ground that it would lead
to an investigation of collateral issues and would confuse
the commissioners; that evidence of the alleged comparative
sale was properly excluded for the further reason that in the
alleged comparative sale the whole interest of the lessee in
the oyster planting ground was acquired, whereas in the
case at Bar, the whole leasehold interest of defendant in
his leaseholds of oyster ground is not sought to be condeinned but merely a right or easement in said oyster ground
to dredge and for the movement of floating plant, swinging
anchors and dredge pipe line, either floating pontoons and/or
trestles, for the initial dredging operation, and for such
future dredging operations as may be necessary for proper
maintenance; and that in any event exclusion of said evidence of the alleged comparative sale was not
page 88 ~ prejudicial to defendant.
6. The Court erred in setting aside and ref using
to confirm the Majority Report of Commissioners on grounds
of defC1J1dant's Exception No. 1 for the reason that even
though it be conceded that said instruction is erroneous,
which error in the instruction petitioner does not concede,
still the Court should have entered final judgment as there
was sufficient evidence before the Court to enable it to decide the case upon its merits and to enter final judgment.
7. The Court erred in entry of the Order of October 4,
1957 in assigning in said order as its grounds for setting
aside and refusing to confirm the Majority Report of the
Commissioners, defendant's Exceptions 1 and 2, for the
reason that the Court rendered judgment setting aside said
Majority Report by its opinion set out in a letter dated May
1, · 1957 addressed to counsel nnd which on the same date
was made a part of the record in this cause, which said
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opinion assigned entirely different reasons or grounds for
setting aside and refusing to confirm said Majority Report
than those raised by defendant's Exceptions 1 and 2 to the
Majorit;r Report. The grounds, as stated in said opinion,
.were raised by the Court on its own motion and were grounds
which had been waived by defendant and were improper
grounds for refusing to confirm the Majority Report of Commissioners, for the following reasons, to-wit: that the alleged
misconduct of the minority of the commissioners did not
in any way prejudioo the majority of the commissioners
or in any way affect the validity of their Majority Report;
that the majority of the commissioners were free from any
misconduct, prejudice or bias in the formulation of their
·report and was so stated by the Court; that the action of
the Court in setting aside and refusing to confirm the
.Majority Report was not based upon any of the exceptions
taken by the defendant to the Majority Report but were
grounds to which the defendant had waived its objections and
exceptions; and there was no evidence before the
page 89 ~ Court to justify it in setting aside the Majority
·
Report on the grounds set out in its written
opinion, or for any other reason.
THE TOWN OF CAPE CHARLES,
VIRGINIA, A MUNICIPAL CORPORATION
By BENJ. W. MEARS, JR.
Of Counsel.
Filed Jan. 20, A. D. 1958.
Teste:
VIRGINIA WILLIAMS, Dy. C.
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ASSIGNMENT OF CROSS-ERRORS.
Ballard Brothers Fish Company, Inc., the defendant in the
above styled case, hereby gives notice pursuant to the provi.sions of Section 4 of Rule 5 :1 of the Rules of the Supreme
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Court of Appeals of Virginia, dated February 1, 1950, as
amended, that in addition to denying that the errors alleged
and assigned in the Notice of Appeals and Assignments of
Error by the Town of Cape Charles, Virginia, a Municipal
Corporation, were committed, assigns the following crosserrors:
1. The Court erred in over-ruling the plea in abatement,
the demurrer, and the motion to dismiss, all of which were
filed by the defoodant, Ballard Brothers Fish Company, Inc.
herein on February 16, 1957, and overruled by the Co11rt in
its order entered herein on March 11, 1957.
2. The Court erred in appointing Commissioners in its
order filed herein on March 11, 1957.
3. The Cout't erred in over-ruling Exceptions 3, 4, 5, 6
and 7 of the Exceptions to Report of Kemper Goffigon III,
Hensel D. Spady and Harry S. Thomas, Commissioners filed
herein on April 12, 1957, and over-ruled by the Court in its
order entered herein on October 4, 1957.
4. The Court erred in permitting the witness, A. M. Acuff,
over the objection and exception of Counsel for the defendant,
Ballard Brothers Fish Company, Inc. to testify as an expert
on the effect of dredging a deep water channel would have
on oyster ground and oysters when the said A. M. Acuff
had failed to qualify as an expert, and had testified that he
had not had any experience with dredging a channel.
Respectfully submitted,
BALLARD BROTHERS FISH
COMPANY, INC.
By WILLIAM KING MAPP
Of Counsel.
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Testimony and other incidents in the triat of the abovestyled cause, heard before the Honorable Jeff F. Walter, presiding over the 31st Judicial Circuit, at Eastville, Virginia, on
Wednesday, the 20th day of February, 1957.
Present: Benjamin W. Mears, Jr. and C. A. Turner, Jr.,
Esquires, for the Plaintiff;

46

Supren1e Court of Appeals of Virginia

William King Mapp, Esquire, for the Defendant.
Mr. Mapp: If it please the Court, we filed a Plea in
Abatement, and a Motion to Dismiss, and a Demurrer, along
the same lines as in the last proceeding. At this time, we
would like to make a motion to add an additional ground to
our Motion to Dismiss and our Demurrer. The ground we
would like to add to those is as follows:
The Relief prayed for in the Petition would do
Vol. I.
page 2 } the Defendant's oyster ground, leased from the
State of Virginia, irreparable injury, which could
not be compensated for in damages.
Mr. Turner: \Ve think it comes a little late. They have
ten days to answer, and the answers were filed within the ten
days, and more than ten days have now elapsed. vVe object
for that reason.
The Court: Objection over-ruled.
Mr. Turner: We take an exception.
Mr. Mapp: Would it be satisfactory to proceed with our
evidence, and discuss that along with out other grounds1
The Court: I believe I had the agreement of both parties
to that before. After I have heard some of the evidence-It
will be necessary to hear some of the evidence-Do you gentlemen have any objection'!
Mr. Mears: The only point that requires evidence is the
point of a bona fide offer, which they have again raised. All
the other questions are questions of law to be submitted to
your Honor.
The Court: I haven't heard the pleadings. Some evidence
would be necessary upon that point if you undertake to contravene.
Vol. I.
Mr. Mears: We would like to introduce our evipage 3 } clence to substantiate our making a bona fide offer.
The Court: Will you read your pleas, Mr.
Mapp?
Note: l\Ir. Mapp read the Plea in Abatement to the Court.
The Court: What other pleading do you have there'!
Mr. Mapp: This is the Plea in Abatement.
The Court: Haven't you used a ground there that really
is a plea in bar.
.
Mr. Mapp: I filed a Motion to Dismiss, with the same
grounds, and also a Demurrer.
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· · The Court: Haven't you embraced in that plea, matters
that would constitute a plea inMr. Mapp: We also have a Motion to Dismiss with that
same ground set forth.
The Court: Read that please.
Mr. Mapp: It is identical.
The Court: It embraces all the grounds 1
Mr. Mapp: Yes, sir. As I understand it, we are now to
proceed with the evidence?
·
The Court: That is what we did in the other matter. It
seems that some evidence is going to be necessary, and I
would prefer that you gentlemen agree that we should proceed in that manner. What is the objection, if any7
Vol. I.
Mr. Turner: We contend that the only proper
page 4 ~ evidence to be heard before the appointment of
Commissioners is whether or not a bona fide offer
has been made, and I think the Petitioner should show that,
and that is all the evidence that is proper.
Mr. Mapp: If your Honor please, we would like, of course,
to show that this oyster ground is in navigable water, and
things of that nature, in connection with our first ground. In
connection with our fifth ground, in which we raise the constitutional question, I think it is important to show that Ballard
'has acquired a vested interest in the oyster ground in question.
The Court: I suspect, Mr. 1Iapp, tl1at their petition sets
forth that fact-that Ballard Brothers Fish Company are
lessees of the State, and all they are undertaking to do is not
to appropriate the actual bottom, or land, but to use it for
the purpose of digging a channel. Of course, in that case, actually their action is against the Ballard Brothers Fish Company, and you contend that, because the State leased the
land, they should have made the State a party defendant. So
far as that point is concerned, the Court is going to overrule your plea. So far as another ground is conVol. I. cerned, to the effect that they have not made a bona
page 5 ~ fide effort, I would 'have to have some evidence on
that, so I believe I am in accord, partly with you
and partly with Mr. Turner, but he raised the point, likewise,
a moment ago that you referred to this pleading you just read
as a Plea in Abatement, and I suggest some of its material
was really ground for a plea in bar. It is a question of jurisdiction you raised, and I exercised the right of the Court to
dismiss the action, because it was shown to the Court's satisfaction that a bona fide offer had not been made. I think all
of us saw that. Now, I want to reserve my opinion until lbear
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some evidence on one point-I passed on the point as to the
necessity of giving the State notice and making them a party.
I have ruled with them on that point. I want evidence on the
other point of bona fide effort.
Mr. Mears: With your Honor's permission, then, may we
put on our evidence 1
The Court: Before you do that, have I covered both pleadings,-'l Mr. Mapp says they are exactly alike.
Mr. Mears: I think they all embrace the same ground.
The Court: I want some evidence on the quesVol. I. tion of bona fides, which is denied by the Defendant.
page 6 } Mr. Mears: We are ready to present that evidence.
Mr. Mapp: If I understand correctly, your Honor overruled the Demurrer 'l
The Court: I wish you would read that before I take the
position of over-ruling. I understand the Demurrer is that
they have no standing in Court under the law.
Mr. Mapp: We have raised here a question wltich was not
argued in the last case-the constitutional question which we
think is very material to this action, and we would like to be
heard on that before your Honor rules.
The Court: I will be glad to hear you. I was a little confused. I don't know how you can use the same material for
these several pleas, Mr. Mapp, because you and I, as lawyers,
know that n plea in bar is decidedly different from a plea in
abatement and a demurrer, and a demurrer goes to the question of law. Admitting all you said in that petition, you are
still not in Court because you don't make a case to justify the
use of the Court. If I am correct in that, it seems to me there
would not be any question of my decision in that
Vol. I. matter-that I should over-rule the demurrer, bepage 7 } cause you say you use the same grounds, but you
·
don't point out, certainly. in those you read, any
particular points except the ones you have raised-to wit, the
lack of bona fides on the part of the town in conducting negotiations for purchasing this property, and we have all admitted that the Court has to hear evidence on that, but the
question of jurisdiction you raise in the contention that the
town should have given notice to the State-the Commonwealth of Virginia, and made them a party, the Court is prepared to rule on that. But that would be a plea in abatement,
so you have the two or ·three rather confused, in my judgment. If the grounds in the Demurrer are just what you read,
and identical with the grounds you cited in the Plea in Abatement, the Court over-rules the Demurrer. That brings the
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· Court to this- it should have evidence on the question of bona
fides.
Mr. Mapp: Will your Honor allow us an exception in overruling the demurrer?
The Court: Yes, sir, and I will alow you one on
Vol. I. the question of constitutionality.
page 8

~

LANCE FULCHER,

a witness called on behalf of the Plaintiff, being first
duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Turner:
Q. State your name, age, occupation and official capacity,
if any?
A. Lance Fulcher. Mayor of Cape Charles. Fifty-nine.
Q. Mr. Fulcher, are you familiar with the Petition in Condemnation that is now before the Court?
A. Yes.
0. Did the Town Council of the Town of Cape Charles
authorize you to conduct certain negotiations with Ballard
Brothers Fish & Oyster Company?
A. Yes.
Q. I believe that is Ballard Brothers Fish Company, Incorporated, is it not?
A. Yes.
Q. After the Town Council authorized you to make these
negotiations, Mr. Fulcher, what was the first thing you did
toward acquiring the necessary easements?
A. Well, with the assistance of some of the council, we had
five men who were familiar with the oyster business go ·on
the grounds, and tell what, in their opinion, would be the damage if the dredge went through.
Q. w·ere these five men familiar with the oyster
Vol. I.
page 9 ~ business, generally, on the Eastern Shore?
A. Yes.
The Court: Who were they, please, sir?
A. Captain Ernest Richardson; Garland Spencer, Hubert
Bonniwell, H. Allen Smith, of Oyster, and George West, Jr.,
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,v

and, I think, two members of the council, Elwood Collins, and
Harold endell.
Mr. Turner:
Q. What did you ask these men to determine?
A. To determine what, in their opinion, woud be the loss to
the Ballard Fish Company if the dredging projectQ. Was it explained to the menMr. Mapp: If your Honor please, I don't think he should
lead the witness. Ask what was explained, or what wasn't.
Q. Did you show those men a proposed plat of the project
the Corps of Engineers is proposing to dredge 1
A. Yes.
Q. Did you explain what the engineers desired in the way
of easements to dredge the project!
A. Yes.
Q. What was the figure arrived at by these five men!
A. Well, it came out, according to the way they used, a little over $3,000.00, and we made the offer of $3,000.00.
·
Q. How long were these men in their delibera' Vol. I.
tion in determining their figureY
page 10 ~ A. A little over two hours.
Q. Was that after they had been up on the
grounds?
A. Yes.
Q. Do you know how long n time they spent there on the
grounds?
A. No, I don't. I wnsn 't with them.
Q. After you had this figure, what did you then do?
A. On the basis of that, we made an off er to the· Ballard
Fish Company of $3,000.00.
Q. Did you try to get in touch with any officer of that company, personally 7
A. Well, I contacted Mr. Elmore Ballard by telephone.
Q. ere you able to see and talk to him?
A. Well, the result of that talk-He didn't want to discuss
the matter if it had to do with Court proceedings. Anyway,
in discussing it in a general way, he said whatever his attorney, l\lr. Mapp, wanted to do would be all right with him. As
a result of that, we had a meeting with Mr. Mapp.
Q:·Who'I
A. Mr. Collins-

,v
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Q. Of the town council T
A. No. That is the time we went to his office to make the

offer.
Whose office T
~
A. Mr. Mapp's.
Q. Were you able to obtain any reply to your
offer-any counter proposal?
A. Well, not at that time, but in a letter from Mr. Mapp,
the counter proposal was that if the-that he would sign a
release with the understanding that either· three or five men
be appointed by the Ballard Fish Company, and two by the
town, and those four appoint another man, to determine what
the damage would be if the project was-after the project
was completed. Well, the town council couldn't go along with
that. They wouldn't know what they would be obligated for.
I mean it would have to be the top figure they would have to
have.
Q. Mr. Fulcher, I show you a letter dated February 5th,
1957, from William King Mapp to J. Lance Fulcher, Mayor,
and ask you to read that, please?
Vol. I.
page 11

Note: l\fr. Fulcher read the letter in question to the Court.
Mr. Turner: Your Honor, we ask you to introduce this in
evidence as Petitioner's Exhibit No. 1.
The Court: Admitted, sir.
Mr. Turner:
Q. Mr. Fulcher, I show you a letter dated February 2nd,
addressed to C. A. Turner, Esquire, from William King
Mapp. ·wm you read that, please?
Vol. I.
page 12 ~ Note: 1\fr. Fulcher read the letter in question
to the Court.
Mr. Turner:
Q. Mr. Fulcher, were you shown this letter the day it was
received!
A. Yes.
Mr. Turner: We ask to have this introduced as Petitioner's Exhibit No. 2.
The Court: Admitted.
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Mr. Turner:

· · Q. Mr. Fulcher, was this letter you just read following the

lengthy conference had in Mr. Mapp's office that you referred
to in previous testimony 7
A. What was thaU
Q. Was this letter you just read addressed to me received
just after the conference we had 7
A. Yes, sir.
Q. Was the first letter you just read-Petitioner's Exhibit
No. 1-mailed by·Mr. Mapp prior, or subsequent, to that conference we had f
A. Well, it was prior to that.
. Q. Prior to the negotiations in his officeY
A. Yes.
Q. I show you a copy of a letter addressed to William King
Mapp, Esquire and Ballard Brothers Fish &
Vol. I.
Oyster Company, Incorporated, , dated February
page 13 ~ 2nd, from yon. Will you read that, please 1
Note : The letter was read to the Court by the witness.
Mr. Turner: Your Honor, we offer this letter in evidence,
and ask that it be marked Petitioner's Exhibit No. 3.
The Court: Admitted, sir.
Mr. Turner:
Q. Mr. Fulcher, I show you a letter dated February 4th,
addressed to Honorable Lance Fulcher, Mayor, signed by
William King Mapp-Will you read that, please?
Note: Mr. Fulcher rend the letter in question to the .Court.
Mr. Turner: Your Honor, we offer this letter in evidence,
to be marked Petitioner's Exhibit 4.
The Court: Admitted, sir.
Mr. Turner:
Q. Mr. Fulcher, I show you copy of a letter dated February 6th, addressed to William King Mapp, Esquire, and
Mr. C. Elmore Ballard, president of Ballard Brothers Fish
Company, Incorporated, signed by you as mayor. Will you
read that, please!
Note: Mr. Fulcher read the letter in question to the Court.
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. Mr. Turner: Your Honor, we ask you to have this- entered
in evidence, as Petitioner's Exhibit No. 5.
The Court: Admitted, sir.
Vol. I.
page 14

~

Mr. Turner:
Q. :Mr. Fulcher, did you hear anything from
either Mr. Ballard or Mr. Mapp, the attorney, by eleven
o'clock on February the 7th 7
A. No.
. Q. Did you ever receive any counter offer stated in monetary values of what he would takeT
A. No.
. Mr. Turner: Your witness.
· The Court: In that connection, Mr. Turner, I think the
record ought to disclose the qualifications of the five men who
made a survey of the situation, on which the town based their
offer.
Mr. Turner:
Q. Mr. Fulcher, state, if you know, the qualifications of the
five men employed by the town to appraise the value of the
easements proposed to be taken from Ballard Brothers Fish
Company, Incorporated T ·
A. Shall I take each separately?
The Court: Yes, if you will. I think the record should
show that.
A. Captain Ernest Richardson is the owner of oyster
ground, and, I think, has been in the seafood business-various phases of it-both from production and marketing, and almost a lifetime in it. The .same apVol. I.
page 15 ~ plies to Hubert Bonniwell, and both of those men
are personally in the oyster business themselves.
The Court: Do they own leases in that same body of water?
A. Yes. And Garland Spencer, Cape Charles seafood business, has been in the business in all phases for twenty-five or
thirty years, or longer, and also owns leases in the area. H.
Allen Smith has been in the seafood business his entire life,
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and lives at Oyster. I don't think he owns leases in the King's
Creek area. The same thing applies to George West, Jr.
The Court: That answers my question. I knew one or two
of them fairly well, but didn't know the others you named.
Mr. Turner: Your witness.
CROSS EXAMINATION.
B'y Mr. Mapp:
Q. Mr. Fulcher, you referred to being ·authorized by the
Town of Cape Charles to negotiate for the oyster rightsWhen were you given this authorization 7
·
A. At the Town Council's regular meeting.
Q. Was an ordinance passed at that time authorizing you
to negotiate for the oyster ground 7
Vol. I.
A. Yes.
page 16 ~ Q. ·What was the date of that ordinance-y9u
may refer to the paper, sir.
.· · :1
A. I wouldn't know without looking. We have had several
· ·. ·
ordinances passed in connection with this.
Q. It is perfectly all right for you to look at the ordinance
under which you were acting.
Note : Mr. Turner showed the ordinance in question to the
witness.
A. Do you want me to-7
Mr. Mapp:
Q. Just give the date of it, please.

The Court: The date of the ordinance 7
A. February 5th, 1957.
Mr. Mapp:.

Q. That, of course, was after the last-the two letters of
February 2nd and the letter of February 4th, was it not
'
which have been introduced into evidencef
A. I gaye the wrong date, I think. I will have to read the·
whole thing.
Q. The only thing I want is the date of the ordinance, sir.
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A. That question again-You want the ordinance that had

to do with what?
Q. The date of the ordinance in which you were authorized
to negotiate with Ballard Brothers for the oyster
lease in question.
~
A. Well, now, this ordinance dated the 9th day of
July, 1956Q. No, sir, it is not that one. The other one-the one that
authorized you to offer $3,000.00 to Ballard Brothers for the
rights.
A. Is that supposed to be in this file.
Vol. I.
page 17

Mr. Turner: I think it is an exhibit there.
A. Well, I can't at this particular moment know whether
we had a special ordinance authorizing that, but the council
authorized me to negotiate with the Ballard Fish and Oyster
Company.
Mr. Mapp:
Q. ,vas an ordinance passed to that effect, Mr. Fulcher?
A. It was passed on the 5th day of February, 1957.
Q. And that, of course, was following the confernce that
was held in my office, about which you testified 1
A. Well that is possibly true. It had an over-all blanket
authority, if possible, to negotiate the deal with the Ballard
Company.
·
Q. But at the time of the conference, you didn't have an
ordinance authorizing you to offer $3,000.001
A. Possibly not. ,ve have had so many meetings in connection with this.
Q. And the ordinance had not been passed when
the letter of February 2nd and the letter of FebVol. I.
page 18 ~ ruary 4th were written, had iO
A. Well, I wouldn't know, unless I set these
dates down and looked them over. It would be impossible for
me to carry fifteen months' matter in my head. I haven't got
that good a memory.
Q. Mr. Fulcher, you assume, like myself, that you have no
personal knowledge as to the value of oyster ground or the
damage that might result from digging a channel through
them, do you 9
A. I might have, although I am not in the ovster business.
Q. What experience have you had f
•
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A. I have lived around people all my life that is in the
business, and know a little something about it.
·
g; Do you own any oyster ground Y
A. No, sir.
Q. Have you seen a channel dug through an oyster bed Y
A. Well, no, I haven't. My idea about this particular project I got discussing the matter with Mr. Ballard.
Q. But you, yourself, haven't any first-hand· knowledge
ahout the- oyster ground Y
A. Yes, I have first hand knowledge.
Q. Well, what is iU
Vol. I.
A. I got it from men in the business.
page 19 ~ Q. But yori are not in the oyster business 1
A. No, but I got some knowledge about it.
Q. Have you ever seen · a channel dug through oyster
grounds?

The Court: You mean he doesn't consider himself an expert, Mr. Mapp?
Mr. Mapp: Yes, sir.
A. I consider the information-first-hand informationwhich I got from Mr. Ballard.
· Q. And would you rely upon that information, Mr. Fulcher?·
·
A. Well, I have reason to believe that it would be pretty
good information.
. Q. Was ·your information from Mr. Ballard that the digging of a channel through his oyster grounds would only do
$3,000.00 worth of damage 1
·
A. Well, Mr. Ballard impressed me this way, in discussing
it ,vith him. I doubt if the actual digging the channel would
actually damage the oyster ground. Then I became confused.
If we only dug the fifty-feet wide, instead of a hundred feet,
that would be satisfactory. If we dig it fifty feet, it wouldn't
damage it. I couldn't understand why digging a hundred feet
wide; would do damage.
Q. Fifty feet-Wasn't that what he was trying to work out
for the town of Cape Charles-that he said he
Vol. I.
would risk the loss if the channel was limited to
page 20 ~ fifty feet, and went on the south of the buoy instead of on the north Y
A. His suggestion was about the outer leg. If it was to the
south, it would be some advantage to him. An adjustment of
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that kind would not be too· much trouble for the engineers,
but when· the project first came up, Mr. Bn1lard said he
doubted very much whether the actual digging of the channel
would do.him any damage, but he was concerned at that time
when we put the disposal area on the beach of the Glosson
farm, that it might drift on the oyster ground. As a result of
that, the engineers agreed to move the disposal area, and put
it in the town in front of the bulkhead. After we got that
straightened out, Mr. Ballard changed his opinion, and came
up ·with a proposition that the channel be run in a different
direction, which the engineers took in consideration, and said
it would cost $47,000.00 above the money appropriated, so it
would be impossible to make that change. Another proposition was not to dredge the outer leg-that is where the most
valuable grounds are, and all those propositions were considered·by the engineers, and the only one they were able to do
was swing the outer leg a little to the south, and change the
disposal area. As I said, just what I can't understand is digging the hundred feet or fifty feet through the same ground,
I couldn't understand why it would damage the
ground. It is pretty well known that in that type
Vol. I.
page 21 ~ of dredging the bottom is not disturbed too much,
·
and the area can be planted again.
Q. All of those propositions which you just testified about,
which Mr. Ballard made, they would all be satisfactory to the
Town of Cape Charles, if you could have got over the hurdle
with the Army Engineers?
A. We were agreeable to anything that could be done to see
this project through. I doubt very much if we knew we were
going to run into this whether we would have asked our
Congressman to appropriate the money, but the record
showed the Ballard interests were in favor of the projectQ. In 1946.
A. Yes, and that is all we knew. We knew they were operating there, butQ. Now, Mr. Fulcher, have you got anything·-Can you recall any specific instance-when Mr. Ballard or I, through
correspondence, or orally, or any other way, told you or any
representative of the Town of Cape Charles that in Mr. Ballard's opinion, the digging of this channel wouldn't seriously
and permanently damage his oyster ground?
A. Well, that statement had not been made until we found
ourselves in a position where we were not able to negotiate
with the Ballards. They met with the town council to see if
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we could get together, and at one meeting, you
Vol. I.
were there, and I asked the question if the compage 22 ~ pany could make a proposition to the council-that
.
it was very difficult for them to operate unless
somebody came up with something, and that same question
was asked Mr. Ballard at other meetings, as to whether he
had any proposition he could make to the council. What I told
you a while ago, in discussing with Mr. Ballard, George and I
talked to him several times, went to his place on the creek
several times, sometimes with Mr. Johnson-In fact, we had
so many meetings, I don't know how many times we did meet,
and all those suggestions were given consideration by the engineers. I think if it was possible to make any changes, they
would have done it.
Q. Now, Mr. Fulcher, the gentlemen you got to look at the
oyster grounds-that was after the last hearing, was it notthe last case that was dismissed 'l
A. That's right.
Q. What did you ask them to ascertain?
A. When they came up that night, they had the maps-the
plats-of the bed involved, so I told them to-I told them the
way to do was what we wanted was neither oysters or possession of the ground, but permission to dig the channel through
them, and what we would like for them to do, if such a thing
was possible, was to figure out what they thought
Vol. I.
the damage would be to the holdings of the Balpage 23 ~ lard Fish Company.
Q. And is it not a fact that, in arriving at their
figure of $3,000.00, what they took into consideration was the
possible loss on the part of Ballard Brothers of moving the
oysters while the channel was actually being dug?
A. I didn't go with them, and didn't sit in the meeting_;_:_
didn't think it was proper. None of us sat in with them when
they decided what the damage would he. I understand that
they figured that matter, and to move some of their oysters
anywhere that the channel would go, and they arrived at what
they thought it would cost Ballard to move them over, and
what the anchors and lines might do to the adjacent grounds.
Q. That was the whole basis of their arriving at the figure
of $3,000.00. Is that correct?
A. As far as I know, yes.
Q. ·That didn't take into consideration the possible loss of
the oyster ground in the future, or the possible damage of
future dredgings, did it?
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A. Well, now, I don't know. Of course, you know it has
been discussed here and over-stressed, because it is very
seldom that they come back to redredge. Sometimes, they
don't. If you ask them, the harbor at Cape Charles
was dredged in 1939, and they haven't been back
Vol. I.
page 24 } there, and I think the damages from future dredging would be very little, if at all, assuming that
.
they would dredge it.
Q. But you are asking for it in this proceeding!
A. Yes.
Q. Now, Mr. Fulcher, you refer to a letter that you received from me, in which, on behalf of Ballard Brothers, it
was proposed that a commission be appointed after the dredging had taken place, to fix the damages, when the damages, of
course, would then be known. Why wasn't that acceptable to
the town council 7
A. Well, we thought it was a good idea except there is no
way the town council could go into that without knowing what
the maximum amount of money they were going to be responsible for was. They just can't do it.
Q. Why can't they f
'A. Because we can't do it. We can't go into something unless we know what the maximum amount would be.
Q. In other words, the town of Cape Charles didn't know
what the damages would be, and you didn't want to obligate
the Town of Cape Charles for what might be a tremendous
amount of money f
A. We wouldn't know what we were going to do.
Q. By the same token, the Town of Cape Charles is perfectly willing for Ballard Brothers to run that
Vol. I.
same risk f
page 25 } A. No, I don't think we think the Ballard Brothers should have to lose money. They should be paid
for whatever actual losses would be, or damages.
Q. But you, being the very good mayor you are, didn't want
to put your town in the position of absorbing what might he
a considerable loss 7
A. We couldn't do it. I don't think we could.
. Q. You could do it as well as Ballard Brothers could do it,
couldn't you?
A. No.
Q. Vlhy not?
A. The town don't have the money to spend foolishly.
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Neither would we expect the Ballard Brothers to lose money
in it, either.
Q. Suppose that, regardless of what anybody thought, after
it was over, there was a tremendous loss, then Ballard Brothers would have to lose that Y
A. If I was in Ballard's position, I wouldn't want to lose
any money. As I told you a while ago, the council based our
opinion on what the loss would be, based mostly on what Mr.
Ballard told us, and I told you he said-that he doubted the
actual dredging of the channel would affect his oysters.
Q. Is it, or not, a fact that our main difficulty,
through all of these proceedings, has been the fact
Vol. I.
page 26 } that the Town of Cape Charles has a limit-that it
just cannot afford to put but so much in this project?
A. Even if we had the money, we wouldn't be putting so
much in it.
Q. Hasn't that been one of the chief things always before
us in any conversation or any correspondence that we have
had about this Y
~ What's thaU
Q. Will you read the question back, please, Mrs. Gilliam t
Note: The question was read by the reporter.

of

A. Well, yes. It is a question management, but I have to
admit I don't understand it. As I told you a while ago, my
ideas were based on what Mr. Ballard said-that there would
not be much damage of digging the channel. He was afraid of
the disposal area, and then he agreed that digging the channel
would damage it.
Q. Mr. Fulcher, after you leave the stand, I would appreciate it if you would go through your file-the file of your
counsel-and see if you can find any letter, and you will find
quite a number from me, in which it stated that Ballard
Brothers didn't feel the digging of this channel would do
them any damage.
Vol. I.
A. I am telling you discussions Mr. Ballard and
page 27 } we had before the Court proceedings. No, there is
nothing in the files since it became necessary to see
if we could reach agreement by court.
Q. In every letter that you got, it was stated that Ballard
Brothers were of the opinion that it would do ·them terrific
damage, wasn't it?

Town of Cape Charles v. Ballard Brothers Fish Co.

· 61

La,we Fulcher.
A. That's right.
Mr. Mapp: That's all.

RE-DIRECT EXAIDNATION.
By Mr. Turner:
Q. Mr. Mapp referred to the ordinance which was filed as
· an exhibit with this petition, dated February 5th, authorizing
. you to negotiate a settlement not to exceed $3,000.00. Can you
state whether or not the town council passed more than one
ordinance, and whether this was a month or more before that
one?
A. More than one ordinance in connection with what Y
Q. Do you recall one ordinance that was passed in January, 1957, authorizing you to acquire the necessary easements
for the purpose of dredging this project, and to offer
$3,000.00?
A. In January?
Q. Of this year.
Vol. I.
A. It has been so many of those ordinances and
page 28 } resolutions in connection with this. I am pretty
sure we would. We would have to.
Q. Did you make any offer without the authorization of
the town council Y
A. No.
Mr. Turner: That's all.

RE-CROSS EXAMINATION.
By Mr. Mapp:
Q. Just one question, please, Mr. Fulcher. The day that
you tendered the check to me in our office, the ordinance had
not been passed at that time, had iU
A. I can't answer that question one way or the other. I
don't know. It may have been, or not.

RE-DIRECT EXAMINATION.
By Mr. Turner:
Q. Your Honor, I would like to-First, Mr. Fulcher, I
show you what purports to be an official copy, with the Town
of Cape Charles' seal, signed by each of the council, passed
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January 29th, 1957, and ask you if that ordinance was, in
fact, passed 7
A. That's correct.
Q. Does that ordinance authorize you to acquire the necessary easements from Ballard Fish & Oyster ComVol. I.
pany for a sum of $3,000.001
page 29 ~ A. That's right.
Mr. Mapp: Yife object to that. They have one of those here
under which they allege in their petition they are proceeding.
Mr. Turner! The question was raised whether it was
passed, and we offer this official copy of the town ordinance,
dated January 29th, 1957, as Petitioner's Exhibit No. 6.
The Court: Of course, the best evidence is the ordinance
itself, but I understood, Mr. Mapp, that you were asking him
for the date of any ordinance that was enacted, if any, author. izing him to pay $3,000.00 for these rights in question.
Mr. Mapp: I asked if he would refer to the papers and
find what ordinance authorized him to make this offer, and he
did, and stated that it was February 5th, and that ordinance
is filed with the papers in the suit.
The Court: I don't know what else it does, but from his
testimony, this does exactly what you asked him for. What I
am trying to say is that I think it is a direct anVol. I.
swer to your question. I understood the witness to
page 30 ~ say that there were so many, he didn't know
whether it ·was before or after your conference
that the ordinance was enacted.
Mr. Mapp: May I look at the ordinance Y This is the first
that I have heard of this one.
The Court: Yes, sir, you may.
RE-CROSS EXAMINATION.
By Mr. Mapp:
Q. Mr. Fulcher, is this identical to the other ordinance of
February 5th?
A. I don't know.
Q. What was the purpose of passing two ordinances 7
A. I guess we thought we were doing the right thing.
Mr. Turner: I can cover that with two questions. I understand that this is admitted as an exhibit?
rhe Court : Yes, sir.
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Mr. Mapp: We would like to except.
RE-DIRECT EXAMINATION.

By Mr. Turner:
Q. Mr. Fulcher, I show you the ordinance just introduced
as Petitioner's Exhibit No. 6, and the ordinance filed with the
suit as an exhibit, dated February 5th, 1957, and
Vol. I.
ask you to compare the two, and ask you if there
page 31 } is any difference, except a difference in phraseology in describing the easement desire f
A. No, there seems no difference to me. There is very little
difference in the two ordinances, other than tbis one had to do
with asking for the easements or permission.
Q. They are substantially the same, as far as you know?
A. Yes.
RE-CROSS EXAMINATION.

By Mr. Mapp:
Q. Your ordinance of January 27th, 1957 asked for one
thing, and your ordinance of February 5th, 1957, asked for
something else. That is the only difference, isn't iU
A. Well, if you want to let me have the time, I will retire
from the stand and make a more complete study of the two of
them.
The Court: They show for themselves. You have a right
to question him, of course. I understood that he is undertaking to compare it with one already in the papers.
Mr. Mapp:
Q. Your $3,000.00 offer-Was that for what was described
in the ordinance of .January 27th?
A. What was described-?
Vol. I.
Q. Was your $3,000.00 offer for the easements
page 32 } as described in your ordinance of January 27th?
.
A. Both ordinances have the same language
listed in them.
Q. In other words, the $3,000.00 was for two different things,
as described in the two different ordinances, was it not?
A. The $3,000.00 offer was an offer based on what these appraisers said they t11ought the damages would be, covering the
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entire operation, where the channel went, and whatever damage might be done to any oysters on the entire 76.93 acres.
Q. But it still gets back to my original question. They were
different things asked for in the different. ordinances 7
A. Different things 7
Q. Yes, sir. Different descriptions, according to what you
just said.
A. Different descriptions in these two!
Mr. Turner: He said they were substantially the same.
The Court: Doesn't the one just offered undertake to describe the acreage, and so forth, and the rights and easements
that they seek to acquire for $3,000.00Y
Mr. Mapp: If your Honor please, that is true, but the negotiations, according to the evidence of Mr. Fulcher, were a
conference around February 2nd-last February 2nd-and a
letter dated February 4th, and the ordinance filed in
Vol. I.
the suit papers was not passed until February 5th.
page 33 ~ What I am asking is what was the $3,000.00 offer
for-what was set forth in the ordinance of January 27th, or what was set forth in the ordinance of February
5th. They testified that there was a difference in phraseology.
The Court: Let me see them, please. You may answer. if
you are prepared, while I look at this.
A. There was no substantial difference in either one of the
ordinances. I knew what we were doing. I don't have a legal
mind, and try to pick this stuff apart. We were offering you
$3,000.00 for permission to come through the oyster grounds,
as shown on the plat by the engineers, with permission to come
through there, and we based the offer on our appraisal-what
private appraisers thought after spending over two hours on
the property. They thought that $3,000.00 would cover the damage to the oyster grounds or the oysters. That is what the
$3,000.00 was for, regardless.

Mr. Mapp:
Q. All you were interested in was releasing the United
States Government, so that the Government would dredge the
channel?
Vol. I.
That's right.
page 34 ~ Q. And that's all!
·
A. Yes.
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The Court: The bridge that the United States was building
in this case was the money they were furnishing to dredge this
channel'/
A. That's all.
The Court: That was right much, wasn't it 7

A. $144,000.00 or $147,000.00.
Mr. Turner: That's all. Your Honor, the Petitioner rests.
MR. C. ELMORE BALLARD,
a witness called in behalf of the defendant, being first duly
sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Mapp:
Q. Mr. Ballard, will you state your full name f
A. Elmore Ballard.
Q. What official position, if any, do you have with the
Ballard Brothers Fish Company, Incorporated, the defendant in this proceeding 1
A. I am its president.
Q. How long have you held that position, Mr. Ballard f
A. I guess maybe eight or ten years.
Q. Mr. Ballard, do you lease certain oyster
Vol. I.
page 35 ~ ground from the Commonwealth of Virginia, situ.
ated a~ the mouth of King's Creek, and Cherrystone Creek, in Northampton County, Virginia Y
A. I do.
·
Q. Mr. Ballard, I hand you here certificate showing the oyster planting grounds of Ballard Fish Company, in Cherrystone
Creek, Northampton County, Virginia, dated November 29th,
1934, and will ask you if this was your application for a part
of the oyster ground involved in this proceedingf
A. Yes, this it is-part of it.
Mr. Mapp: If your Honor please, we would like to offer
that in evidence, as Defendant's Exhibit No. 1.
The Court: Admitted.
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Mr. Mapp:
Q. Mr. Ballard, I hand you here an application blank for
oyster planting ground for 1N. W. Ballard, dated November
29th, 1934, and will ask you if this was an application for an
additional part of the grounds involved in this proceeding!
A. Yes, it is.
Mr. Turner: We would like to object to the introduction of
this evidence in the record. e have alleged in the petition
that Ballard Brothers Fish Company is the lessee
of this ground, and it is undenied in the answer. I
Vol. I.
page 36 ~ don't think this has anything to do with bona fides.
The Court: There could not be any objection to
their showing by lease that they do actually own it.
Mr. Turner: I think it unnecessary. It clutters the record.
Mr. Mapp: We would like to offer the second application
as Defendant's Exhibit No. 2.
The Court: I understand that they are leaseholds in this
particular area, and to be affected by this undertaking?
Mr. Mapp: Yes, sir.
Mr. Turner: We make the same objection.
The Court: Objection over-ruled.
Mr. Turner: We take an exception.

,v

Mr. Mapp:
Q. Were both of those two leases subsequently assigned to
Ballard Brothers Fish Company, Incorporated f
A. They were.
Q. Arid has Ballard Brothers Fish Company, Incorporated,
since those applications were granted, complied with all the
statutory laws of the State of Virginia in connection with paying the taxes due on them, and in all other respects 7
A. That's right.
Vol I.
Q. Mr. Ballard, those two oyster grounds repage 37 } ferrecl to in those two leases, where are they situated in relation to the plat that has been filed with
the petition in this proceeding?
A. They cover the area of the last dredging leg of the channel-the outer leg, or western leg-these two plots join.
The Court: May I see the plat that was filed, please?
A. These two plats cover all the area, and a little bit more
than the last two legs of the proposed dredging project. I can
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sho,v you one point on it-Cherrystone Island-as shown here
on this plat right here, and on these two plats I have here.
Now, the proposed channel is hard to determine from these
two maps. This is Cape Charles shore, and the line in this direction is on the other side. The channel runs about to this
point '16' on the plat, to point '8' on the plat. That is approximate.
The Court: You are referring to your own platsT
A. Yes, sir. Now, on the chart here, it would be about in this
direction.
Mr. Mapp:
Q. In addition to the oyster ground leased from the state,
Mr. 'Ballard, as set forth in these two exhibits, your company
owns over 500 additional acres T
A. That's right.
Q. In this area and in this territory?
Vol. I.
A. That's right.
page 38 } Q. Mr. Ballard, what was the condition of these
oyster grounds at the time they were taken up?
Mr. Mears: Your Honor, I object. I don't see that it has
any relevancy whatsoever-as to the condition of the ground
when taken up and what they are now.
The Court: I rather think you are right. I can't see any
relevancy. It is a question of their value now-not several
years ago.
Mr. Mapp: If your Honor please, what we expect to show
is the value of the oyster ground at the time they were taken
up, and what has been done to improve the oyster ground to
make the present value.
The Court: Mr. Mapp, we are not going into the value of
these grounds and w·hat damages he would sustain if the town
is permitted to take the property. All we are concerned with
now, and we should confine ourselves to the question, is
whether they have made a bona fide effort to negotiate a purchase.
Mr. Mapp: Yes, sir, but one of the primary elements is to
see whether the offer they made was of a sufficient amount to
constitute a bo•na fide effort to purchase.
Vol. I.
The Court: As a matter of fact, they might not
page 39 } have offered anything-They tried to get an expression from 1\fr. Ballard of a reaction that was
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favorable, or, if they negotiated, and were not able to arrive
at an agreed price, they could still be deemed to have made a
bona fide effort to negotiate.
Mr. Mapp: Will your Honor allow us an exception Y
The Court: Yes, sir.
Mr. Mapp: May I ask this for the purpose of the record Y
The Court: Yes, sir.
Mr. Mapp:
Q. What was the condition of the oyster ground at the time
same were acquired in 1934 Y
A. A very small part of it-a very small part-was good
oyster ground. I would say it wasn't over two or three percent
of the area involved here that was good oyster ground at that
time.
Q. Of the sixty-five acres which the Town of Cape Charles
is asking for a right or easement through to dig a channel and
to have buoys, floats, and so forth, how much has Ballard
Brothers spent on those lands in improving them since they
acquire them up to the present time Y
A. I have a written statement and would like to read it,
if I may.
Vol. I.
page 40 }

Mr. Mears: This is being put in for the purpose
of the record onlyT
Mr. Mapp: That's right.
A. Since 1933 T

The Court: Just a moment. Is that a new pursuit!
Mr. Mears: The same line-showing the value of what they
invested, and I understand it is merely for the purpose of the
record, pursuant to objection sustained, and they are showing
it for the purpose of the record.
A. Since 1933, my company has been improving and making
good oyster ground in Cherrystone Creek. In these twenty
years, we have hauled tons-thousands of tons-of material
from Chesapeake Bay oyster beds. The cost in cash has exceeded ~00,000, or about $15,000.00 a year. This cost would
amount to $5,000.00 per acre. Ballard Brothers Fish Company
has never attempted to take the risk of trying to make or build
any oyster bottom situated in unprotected water. The oyster
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ground in Cherrystone Creek is so situated in protected water
that we have never seen any damage to the oysters in these
beds as the result of recent hurricanes.
Mr. Mapp:
Q. Mr. Ballard what is the condition of the sixtyfive acres of oyster ground which is the basis of this
~ proceeding at the present time?
A. Well, the piece of bottom that is concerned in
the outer leg is, today, I think, very good oyster ground. I
don't think there is any in the state that can top it.
Q. Does the proposed channel go almost through the center
of that ground!
A. I would say right through the center of the sixty acres.
Q. What value do you place, if -any, upon that ground Y
A. I think I would have to take into consideration what has
been spent on it in the last twenty years. It has just been the
last two or three years that we have been getting revenue back.
We are getting $1,000.00 an acre a year on that ground. I think
it ought to be worth $10,000.00 an acre. It is worth that much
to us, anyway.
Q. You have read the petition in this suit, have you not T
A. Yes.
Q. The petition asks for the right to dredge a channel, and
so forth, through these oyster grounds about which you just
testified. What, in your opinion, would be the effect of this
upon your oyster ground which you just testified about 7
A. As I figure, in the last leg, they are asking for a width of
700 feet-140 feet, I believe for the channel, and going back
350 feet from the channel to extend anchors. I
Vol. I.
think every oyster in that area would be killed.
page 42 ~ There is about 22,000 bushels in that area.
Q. Mr. Ballard, could they be moved to another
location-another bottom-at the present time f
A. Yes, they could be moved, but the only means I would
have of doing it would be to dredge them, and I have found I
lost more than half in transplanting them that way, and I don't
have an area to put them in unless I ·carry them back to the
source I got them from in Hog Island Bay.
Q. The cost would be prohibitive?
A. I would not attempt it.
Q. In addition to the loss of the oysters, what, in your.
opinion, would be the effect of digging a channel on the rest
of the ground?

Vol. I.
page 41
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A. Well, directly in the channel, I would lose that acreage.
I am speaking primarily of the last leg-1,400 feet in length
and 140 feet wide-that would be four and a half acres I would
lose permanently, and the oysters that are on it. In the other
area-the 700 feet in width, I have talked to several people
that worked on this type of dredge, and they tell me-

The Court: You can't quote them.
Mr. Mapp: Mayor Fulcher was allowed to say
Vol. I.
what information he had picked up from these five
page 43 ~ gentlemen, who are all here in Court, it looks as if
he could say what he picked up from the dredgers.
The Court: There is no similarity, and you asked him on
cross examination what he told them, and what they told him.
There was no objection made to it, but that was a little different matter from this now, when Mr. Ballard is undertaking
to tell something he heard.
Mr. Mapp: If your Honor please, may I ask from his investigation and his information if he is not of the opinion that
this would completely destroy his oyster grounds 1
The Court: You can ask what effect it would have on his
ground. We all come to conclusions from what we see and
hear, and it becomes a fact with us. I see no objection to that.
A. I have seen a dredge operate on those-

Mr. Mears: Do I understand that this testimony is still
under your exclusion?
The Court: I don't know, sir. I thought it was.
Mr. Mears: I thought this was all for purposes of the re~
ord, only.
The Court: I should not have commented on
Vol. I.
that. I withdraw it. I don't know where one begins
page 44 ~ and the other one starts.
Mr. Mapp: We are trying to show the present
value of this oyster ground. "\Ve passed the history part of it.
The Court: The Court objected to your showing the value
of the oyster ground. This is not an inquest with reference to
the damage that would be done to Mr. Ballard by the taking
of this property. We are limited to the point you raised when
you said there had not been proper negotiations-bona fide
offers. That is the reason the Court said we would not go
into the value. It may have to be gone into later on. The Court
didn't pass on that.
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Mr. Mapp: The sole purpose of introducing that evidence
is for the purpose of showing that the $3,000.00 offer was not
a bona fide offer for this oyster ground. It is just like me
going out here and offering two or three hundred dollars for
half of Northampton County.
Mr. Mears: In reply to that, I think the question of value
is something to be determined by the Commission. I think
the evidence reflects that the Town of Cape
Vol. I.
Charles did make an offer, even though it is not
page 45 } considered-whether they offered the fair market
value or not. Anything that has to do with value, I
think, is improper.
The Court: The Court has so ruled. When the evidence is
that five men who have had experience-Hfe-long experience
-in the oyster business-when they were properly instructed,
and went out there, it seems to the Court that was a reasonable basis for the Court for determining by the town a price
to offer. Mr. Mapp says it has no purpose except to show the
bona fides, or lack of them, on the part of the town. I don't
think it is justified, and, when you raised the point, the Court
sustained it. Mr. Mapp, I understand, is showing this outside
of Court. What I would J>refer-I will admit my error when I
spoke up-I didn't realize-I thought maybe you had gone
back to legitimate ground. I said that Mr. Ballard would have
to confine himself to his own opinion. Telling what somebody
else told him is not evidence.
·
Mr. Mapp:
Q. Mr. Ballard, this is outside of the record, as I understand it-Mr. Ballard, did you make an investigation, and
have you had considerable experience, with the
Vol. I.
digging of channels through oyster grounds?
page 46 } A. I have contacted some people that have had
this experienceThe Court : Your opinion is based, even though it is out of
Court, on a proper procedural method-not what he found
out. If 'he doesn't know, and is not an expert, and can't give
an opinion, he can bring ,vitnesses here to show it. He hasn't
had the experience, and cannot qualify as an expert.
Mr. Mapp: I don't want to argue with the Court, but, if
your Honor please, it does seem to us that where Mayor Fulcher testified at length ahout the men he appointed, and the
gentlemen are right here in Court and the Town of Cape
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Charles didn't put them on the witness stand, it seems to us
that Mr. Ballard could testify as to the general information
-not to quote what different persons said-but as to the
general information he picked up about dredging channels
through oyster grounds.
The Court: No, Mr. Mapp, I still say that Mr. Ballard
cannot testify to what somebody told him about dredging.
When you ask for an opinion, and he qualifies as a man who
has enough experience to be an expert, we. will allow him to testify, but so far as telling what someVol. I.
page 47 ~ body told him about the effect of putting a channel
through an oyster bed, no. If he has enough experience to know the effect on the oystersMr. Mapp: Will you allow us an exception, please, sir!
The Court: Yes, sir.
Mr. Mapp: May I offer this for the record-:whether in or
out-but I am offering it trying to get it before your HonorThe Court: Ask the question.
Mr. Mapp:

Q. Mr. Ballard, Mayor Fulcher testified that he offered
you $3,000.00-

The Court: Now you are back in Court.
Mr. Mapp:
Q. -$3,000.00 for the right to dredge the channel through
your oyster grounds, and the right to have buoys, anchors,
chains, and so forth, through an additional part of your oyster grounds, when was that offer made, if you know '1
A. Well, I wouldn't know the exact date. Somewhere about
the 2nd to the 5th, I believe, of this month-February.
Q. You have had a number of conferences with Mayor Fulcher and the Town of Cape Charles, and their attorneys, have
you not?
Vol. I
A. Before the last Court proceeding?
page 48 ~ Q. Yes.
A. That's right.
Q. Have you had any conferences with them since the last
··
court proceeding T
A. I have talked to Mr. Fulcher twice on the phone since
then, and have talked to Mr. Wendell, I believe he is a town
councilman, once.
,; .
· Q. What, if anything-What was the substance of your
0
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talks with them about any offer, or any possible execution of
a right of way through this oyster ground 7
A. They several times wanted me to give them a figure of
what the damage would be. I don't think Cape Charles has
ever been in a position to buy or acquire any of this property. Every time I ever met with them, Mr. Fulcher, Mr.
Ward, or Mr. Winder-I think they are all on the town council-and Mr. Turner and Mr. Mears-and they all pointed out
that the town didn't have any money, and it is pretty hard to
give a minimum price when they don't have any money.
Q. Has that been true throughout the entire negotiations7
A. Yes. That is the first thing that was impressed on my
mind- that they didn't have any money. I think Mr. Fulcher
made that remark on the stand.
Q. Do you consider $3,000.00 a bona fide offer
Vol. I.
for the right to go through your oyster ground 7
page 49 ~ A. I think it is a ridiculous offer.
Q. One other thing. I think that Mr. Fulcher
stated-I believe he testified this morning that you had stated
to him that the actual digging of the channel wouldn't do you
any damage. What is your recollection about that7
A. Well, during a great many meetings-we met five or six
times-and in one I asked for a modification of the channel to
a six foot depth. I told them that if they would dig a six-foot
depth, I wouldn't feel that any damage would be done to us,
but even doing that, there might be some.
Q. The water where these oysters were situated, the depth
is six feet on mean low water at the present time, is it not7
. A. It certainly is.
Q. And it was your opinion, if they didn't have to dig anything there, it wouldn't damage the oysters 7
A. That's right. The engineers said if it could be modified
to a six-foot depth, it would not be secessary to dig through
the oyster bed
' Mr. Mapp: That's all.
CROSS EXA1\llNATI0N.
By Mr. Turner: ·
·Q. Mr. Ballard, you say that you talked with Mr. Fulcher
at least twice on the phone?
·
Vol. I. · · A. That's right. .
.
page ·50 ~ Q. Since you were in Court in Januaryf
A. (No answer).
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Q. ¥ou just said that on each occasion, you were told that
the town didn't have any money?
A. That's right.
Q. I would like to caution you about that, Mr. Ballard. I
think we can show that is an error. Did not Mr. Fulcher have
a check for $1,000.00, and tender that to you in January,
properly made out by the Town of Cape Charles 'I
A. He never showed me a check of any description.
Q. Didn't you receive in February a check for $3,000.00
from the Town Y
A. Yes, sir.
Q. The check was in proper order, was it noU
A. Yes, sir.
Q. And you returned the check'l
A. That's right.
Q. Did anybody tell you that the town didn't have the
money to make that check good'l
A. No.
Q. You don't have any reason to doubt that the check was
good, do you?
A. Not a bit.
Q. Aren't you simply referring to what Mr. Fulcher saidVol. I.
that the town can't commit itself to an indefinite
page 51 } figure 'I
A. I am telling you what Mr. Fulcher told methat they didn't have any money.
Q. Didn't he say they didn't have the money to commit
themselves to a figure that might be large?
A. In any of these proceedings about the damages, they
tried to impress on me that there was little money, or no
money available-that they would have to raise itQ. You are qualifying now.

Mr. Mapp: Give him a chance to finish.
A. If they got any money, I was impressed that they would
have to raise it by bond issues, or something of the sort.
Mr. Turner:
Q. Now, you are qualifying, but say that Mr. Fulcher said
that he had no money, or very little moneyA. He said both. Tunen they offered the thousand dollars
for me to sign a release, Mr. Ward said if you take a thousand
dollars this year, don't come back-we don't have any more.
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Q. You have never had any reason to doubt that the
$3,000.00 offer made you was made in good faith, have you T
A. That is hard to determine. They may have done it in
good faith. I don't know.
Q. Of your own knowledge, you don't know it
Vol. I.
was made in good faith Y
page 52 ~ A. I couldn't say that.
Q. You have no reason to think that check would
not have been honored 1
A. I think it would have been.
Mr. Turner: That's all.
RE-DIRECT EXAMINATION.
By Mr. Mapp:
Q. You were advised that the Town of Cape Charles had no
money. Of course, they have money, but what you mean, and
what was meant by that, is that they didn't have any such
money available as would pay you for the damage of going
through these oyster grounds, isn't it T
A. Absolutely. I think it will cost the Town of Cape Charles
more than it will cost to dig the channel.
The Court: As a matter of fact, towns are not supposed
to have any money-they don't have $100,000.00 lying in their
laps. They have to levy for it. They can't tax people for
money they don't have a use for.
Mr. Mapp:
Q. In other words, they impressed on you all the time that
they couldn't discuss any figures that you had in mind as to
what the property was worth 7
A. That's right.
Vol. I.
page 53

~

RE-CROSS EXAMINATION

By Mr. Turner:

Q. You never told the town, or any representative, any
figure that you did have in mind, did you f
A. No.
Q. You refused to do that f
·
A. I never refused to negotiate with them.
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Q. You said you couldn't reach a :figure.
A. I don't think I would know what the damage would be
until after the channel is dredged. I know it will be a large
amount of damage. I know what will happen to twenty-two
acres that I have oysters on. The oysters will be dead, and the
ground, for the next :five or six years, I would not have the
courage to plant.

The Court: You left the impression on the Court that
they said there wasn't any use in talking about high prices,
because they couldn't pay it. Didn't they try to get you to
express yourself, and give them a figure!
A. Yes, they did.
The Court: I understand that they said if you want much
money, there is no good talking to you. Now, you say they did
insist on you telling them, and you said that you didn't
know, and don't know now.
Vol. I.

page 54

~

A. I don't know what the full damage would be.

The Court : I was trying to get your attitude to them.
A. I don't understand.
The Court: That there was no use to express yourself, because you didn't know 7
.
A. If I had to come to a figure, of course I would try.
The Court: Weren't they asking for a figure 7
A. They asked me to give an estimate of what I thought
the damage would be.
Mr. Mapp:
Q. In the last case, did you, or not, give a specific figure as
to-what you thought this ground was worth per acre7
A. I felt I did. I think it is worth $10,000.00 an acre. Not
thinking-I know that.
·
Q. And every time we mentioned that to the Town of Cape
. .;

,

.

'

:
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Cha~les, or to their attorneys, they would come back with
the remark that the town didn't have any such money as that 7
A. That's right.
RE-CROSS EXAMINATION.
By Mr. Turner:
. Q. The t0"\\'11 said they didn't want to buy the oyster
·grounds, didn't they 7

A. I thought so, but in the last procedure, they tried to
:take them.
Vol. I.
page 55 }

The Court: As a simple fact, Mr. Ballard, you
all were meeting with the mayor, maybe a member
of the town council-you and your lawyer-for the purpose
of trying to see if you couldn't resolve your difficulties and
reach a price f
A. Yes, sir.
Mr. Turner:
Q. When this oyster ground that is embraced in this plat
that was issued here November 29th, 1934, to W.W. Ballard
-at least the plat was made November 29th, 1934-embracing 131.9 acres, when was that transferred to Ballard Brothers Fish Company 7
A. I couldn't give you the exact date. W. W. Ballard, at
that time, was president of Ballard Brothers Fish Company,
and a year or two, probably, after his deathQ. That was in 1935, wasn't iU
A. I believe it was in 1935-August 31st, 1935 is the date.
Q. What date, with reference to that date of issuing a
license to W. ,v. Ballard-When was the ground assigned to
Ballard Brothers Fish Company 7
A. I suppose it was in 1936. That would be a guess. ·
Q. Your testimony, then, as to the value of the property of
Ballard Brothers Fish Company has to be modified
Vol. I.
a little by the fact that 131 acres of the entire tract
page 56 } had been owned until 1936 by W. W. Ballard 7
A. Yes, sir. Of course, he was a stockholder in
the company, and at that time-I think I am right in thisyou were only allowed to take up a few acres-and W. W.
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Ballard had this piece taken up, and the company had access
to it.
RE-DIRECT EXAMINATION.

By Mr. Mapp:
Q. You testified that there are now 22,000 bushels of oysters on the ground which the proposed channel is going
through'/
·. A. That is correct.
Q. What would you say is the fair value of those oysters
on that ground at the present time'/
A. Well, they have been put there, most of them, about six
months. They have been there for about six months. They
cost $1.00 a bushel to place them there. I don't have to do anything more to them, and next fall, I think they will be worth
$3.00 a bushel. They were worth that this past fall, and I have
no reason to believe that they won't be worth that next fall.
Mr. Mapp: If your Honor please, I would like to call Mr.
Ernest Richardson, as an adverse witness.
The Court: I don't think you can call him as an adverse
witness.
Mr. Mapp: I will call him as a witness then.
Vol. 1.
page 57

~

MR. ERNEST HARVEY RICHARDSON,

a witness called in behalf of the Defendant, being first duly
sworn, testified as follows :DIRECT EXAMINATION.
By Mr. Mapp:
Q. Mr. Richardson, will you state your full name, please,
sir?
A. Ernest Harvey Richardson. Cape Charles.
Q. Mr. Richardson, you are known as perhaps one of the
best fishing guides on the Eastern Shore, aren't you 'I
A. I wouldn't say that.
Q. But that is your occupation, isn't it?
A. Yes, and I plant a few oysters.
· Q. How many fishing boats do you operate 'I
A. Two.
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Q. You operate out of King's Creek1
A. Yes, sir.
Q. And that is where the proposed yacht basin is to be established, is it not?
A. That's right.
Q. Captain Richardson, you own some oyster ground in
King's Creek, do you noU
A. I do, yes, sir.
Q. And, of course, King's Creek is part of this project?
A. That's right.
Vol. I.
Q. You heard Mr. Ballard testify a minute ago
page 58 } that he placed a value on these oysters of from
$1.00 to $3.00 a bushel. Do you think that is in line
with what they are worth?
A. Well, I think the $1.00 is a conservative figure. I think
$3.00 if they will shuck over four pints to-

Mr. Turner: We object to this line of questioning, as to
the value of those oysters out there, as being improper at this
stage of the proceeding.
The Court: Mr. Mapp, if that is the question-I told you
a while ago that the question of damages is not to be determined here. That will have to be ·referred to a Commission
appointed by the Court. I sustain the objection.
Mr. Mapp: Allow us an exception, please, sir.
Q. Captain Richardson, Mayor Fulcher testified that you
were one of the ones asked to arrive at some value as to the
oyster ground, or damages to be sustained to the oyster
ground, of the Ballard Brothers. Is that correct, sir?
A. That's right.
Q. Who did you talk to about this-Mayor Fulcher?
A. Yes, and I believe it was Mr. Wendell, and-who else-?
One of the two were there. We were instructed before we
went, and we used my boat to go to the grounds.
Vol. I.
Q. What were your instructions?
page 59 } A. To try to get some figure as to what we
thought the damage would be, and the shift in the
bottom.
Q. To how many acres of what ground T
A. To, at that time-to seven acres-slightly over seven
acres on the south side of this last leg, and we based our figures on seven hundred and fifty bushels to the acre, ·which
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everybody thought would be a good number of oysters to
plant on an acre of ground.
Q. Is that when you came up with the $3,000.00 figure-or
somewhat less than $3,000.00Y
A. That's right. We came up with a figure of $2,250.00, I
think, allowing twenty cents a bushel for removing the oysters-twenty cents to take them up and put them back if Mr.
Ballard wanted to. On the north side on that ground, there
was oysters, because I had a pair of tongs along, and we
based our figure on the assumption that the oysters would be
moved from that ground, and there would be no damage to
the oysters on. the ground when they do the digging. I heard
Mr. Ballard say they would be off there in April.
Q. In other words, you figured seven acres at seven hundred and fifty bushels an acre. Is that righU ·
Vol. I.
A. A little over seven acres-slightly over. I
page 60 ~ don't know the exact figure.
Q. And you 'figured that they would have seven
hundred and fifty bushels an acre?
A. That's right.
Q. And you figured twenty cents a bushel 7
A. To take them up and move them away until they finish
dredging and bringing· them back and putting them down
there again.
·
·
Q. Did they give you the amount of damages you referred
to when you told the mayor?
A. When we told the mayor f
Q. Yes.
A. And then we allowed the $750.00 for any additional
damage that might be done to the ground by the anchors and
things. Now, could I explain why we arrived at that-Y Well,
it was like this. If the channel was going here, and the bottom
is pretty much level, and it now ranges around six feet, and if
there was two feet taken off that, there would be very little
sweep for those cables to come out and cut off the shelf of
that channel there, andQ. As a matter of fnct, the channel would be dug to a
depth of nine feet, would it noU
A. It would probably be that much to begin with. I think
they are not allowed a foot leeway, but I think
Vol. I.
the engineers said that they would be satisfied
page 61 ~ with it being eight feet.
Q. And you were basing it on an eight-foot
depthY
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A. That's right..
Q. Have you had any oyster grounds that a channel has
··
·
been dug through 1
A. No, I have not.
Q. Have you had an opportunity to observe any oyster
ground that a channel was dug through?
A. No, I have not.
Q. And your value was placed upon-The basis of your
figure was placed upon the cost of removing the oysters and
then putting them back 1
A. That's right.
Q. At twenty cents a bushel?
A. That's right.
Q. Did you take into consideration where the oysters could
be put, or where they would have to be put, while the channel
was being dug?
A. We thought about the grounds on the north side that
Mr. Ballard took the oysters away from. That was the committee's decision, and we didn't figure there would be much
drift in the silt. The bottom in that channel is hard. We
drifted across it, and tonged it, and took up some
Vol. I.
of the bottom. When it fell, it didn't have any
page 62 ~ tendency to move. I think it is mostly sand bottom
in that channel.
Q. And you didn't take into consideration any possible
·
future damages f
A. From silt?
Q. From anything.
A. Frankly, I don't think it will do too much damage.
Q. But you, yourself, of course, have no experience with
digging a channel through an oyster ground 7
A. I have not, but from the way the bottom falls from the
tongs, I think those dredges pulling up there every day create
more silt than the dredge of a dredging machine, because the
amount taken from that particular spot would be so negligible
that there could not be too much silt.
· Q. Dredging for oysters, they don't dredge two or three
feet like a channel dredge.
A. And it don't stay there two or three years, either. It is
through in a few days.
Mr. Mapp: That's all.
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CROSS EXAMINATION.
By Mr. Mears:
Q. You have worked on a dredge!
A. Yes, I have.
Vol. I.
Q. And have a certain familiarity with how they
page 63 } operate and function 7 ·
A. Oh, I do, yes.
Q. On the afternoon you went out on the ground, was not
this plat shown to you f
A. It was.
Q. And was it explained to you what the ground area wasthe acreage that would be dredged-eleven acres?
A. It was.
Q. And was the green areaMr. Mapp: I think you might ask what was explained to
him, and let him do the testifying instead of your doing it.
Mr. Mears: I have him on cross examination.
Mr. Mapp: You still can't lead the witness.
Mr. Mears:
Q. Was it explained for what the green area was to be
used before you went out f
A. It was.
Q. In relation to this map, would you testify as to where
you determined the damage to the seven acres-of the oysters
you stated would have to be dredged?
A. The seven acres on the south side of this last leg, from
here to there-this seven acres right here.
Vol. I.
Mr. Turner: Let the record show that he is repage 64} ferring to Exhibit A in the suit papers.
The Court: All right, sir.
A. Your Honor, I was using this for a dredge to start
there, to the place the buoys were, and an anchor there. The
dredge would start here, then the dredge would work along
there. The cable would sweep along the bottom to this position, and then the dredge would have to move again, and be
put here. This piece here would never be hit by a cable. Just
about half of this ground would be struck by the anchor cable.
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The Court: You are now referring to the area on either
side of the channel involved in the application. for an easementf
A. That's right.
The Court: Marked in yellow on this mapf
A. Yes.
Mr. Mears:
Q. Did you examine the area through which the channel
would run-take tongs and sample itf
A. Both sides and in the channel.
Q. Did you find oysters in the entire area in the channel f
A. None in the channel.
Q. In the area indicated as brown, you didn't
Vol. I.
find oysters f
page 65 ~ A. Not in this area. The channel I know is from
here to here, like this. The channel don't run the
way it is marked here. In the channel that is to be dredged,
we never found any oysters, and the bottom was very hard.
It wouldn't appear to be a bottom that would drift too much.
They would use a cutter head, and when the cutter head is
running, there is a big suction hose there taking it out. And
from this point in, is white sand, with the exception of shell
rock. There is no oysters over here until you get here, and
then there is shell rock here.
The Court: You have been talking about the last two
legs!
A. Yes.
The Court: .And you say the first shell you found is in the
third leg?
.A. No, we never found anything here.
The Court: You said on the yellow part, you found some.
A. You can see them there on low tide from the channel
here.
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·Mr.. Mears:
Q. In other words, you figure you arrived at $3,000.00 covering the damage to the whole area Y
·
A. That's right.
Vol. I.
page 66 ~

RE-DIRECT EXAMINATION.

By Mr. Mapp:
Q. Captain Richardson, where was your understanding
that the channel was to run, in relation to the red beacon No.

167

A. ·wen, Mr. Ballard had that channel marked out for a
number of years, with a line of oyster ground markers. It
goes from this buoy here, to this buoy, a line of oyster ground
markers, and that is where we tried with the tongs, and there
was no oysters in the channel. There is some this side, and
some on the other side.
Q. W11ere are they going to run this channel in relation to
this beacon 7
A. On the south.
Q. On this chart, it is to the north.
A. Yes.
Q. It is your understanding that they were going to follow
what is known as 'Ballard's Channel'Y
A. That's right.
Q. And you didn't find oysters in the Ballard channel, but
there were oysters here where it is marked in purple on this
plaU
A. That's right.
Q. They didn't advise you that they were going
Vol. I.
to run the channel according to this plaU
page 67 ~ A. No.
·
Mr. Mapp: That's all.
RE-CROSS EXAMINATION.
By Mr. Mears:
Q. Ernest, that afternoon didn't I explain that the brown
area was the area to be actually dredged, in accordance with
this plat?
A. That was explained to me.
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Q. The area through which they would actually dredgethe brown area-this area here Y

Mr. Mapp: What was your question Y
A. I thought it was said they would shift, and come to the
southward, and run that same channel. That is the way we
tried the channel.
Mr. Mears:
Q. Do you think there would be any difference in the valuation, assuming the channel goes as outlined in brown-any
difference in the amount of the damages?
A. I don't see where it would be if there are no oysters on
that ground.
Q. Where did you drift across and take samples?
A. Here, and about here.
Q. You would go, then, across the green and the brown
areas?
Vol. I.
A. Yes.
page 68} Q. You went on the outside· of the green and
brown areas, and also took samples Y
A. Both sides and in the channel.
Mr. Mears : That's all.
RE-DIRECT EXAMINATION.
By Mr. Mapp:
Q. Did you say, Mr. Richardson, you don't think there
would be any difference in your figures if it goes either to
the north or the south of the beacon, if there were no oysters
there?
A. I don't think so. We based our figures on the assumption that the oysters would be removed. It is all hard bottom
there.
Q. Then there were oysters on the purple part-the brown
part-whatever you call it?
.A. Yes.
Q. And your figures were based on the channel going to the
south of this beacon, and there were no oysters there. Is ·that
right?
, A. That's right.
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Mr. Mapp: That's our case, sir.
The Court: Do you gentlemen have any further
Vol. I.
evidence, Mr. Mears 7
page 69 ~ Mr. Mears: No. We rest, your Honor.
NOON RECESS.
Court reconvened at 1 :40, the same persons being present
as were heretofore noted.
The Court : Gentlemen, I think the question before the
Court now is whether or not there has been a bona fide effort
to negotiate the purchase of these rights, as set forth in the
Government's words, and that have been adopted by the
Town of Cape Charles. I do not know how long it would take
these folks to complete an actual purchase of these properties, but the Court does feel that they have measured up to
the statute requirements, and it so holds. The law of eminent
domain is a harsh law, but it is inherent in sovereignty. We
all are familiar with tlmtr-the state can take the front off
any house-Of course, you must be compensated for it, and I
think that most of us are 'agin the government' when we have
to go through with such an experience. We own property and
the government has sought to exercise its right
Vol. I.
under this particular law. But it is the law, and
page 70~ the theory is that .the owner gets paid for his property. The Court is going to take that position, and
hold that the town has made a bona fide effort to purchase the
property, and appoint commissioners. The Court also takes
the position that it is not unconstitutional, if I have not
passed on it before, and over-rules the demurrer, the Motion
to Dismiss, and the Plea in Abatement. The Court over-rules
that also. I haven't read them, and don't believe that all of
them were read to me, but you stated that they were identical.
How many commissioners are necessary7
Mr. Mears: Five, I believe.
The Court: I want each of you to submit to me the names
of five suggested members.
Mr. Mapp: When would your Honor like to have us submit them to you?
The Court: Can you do it today?
Mr. Mapp: If your Honor please, we would like to note an
exception to the ruling of the Court in the matter of the Plea
in Abatement, the Demurrer, and the Motion to Dismiss.
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Testimony taken before the Honorable Jeff F. Walter, at
Eastville, Virginia, on Tuesday, March 26th, 1957 and Wednesday, March 27th, 1957.
Present: W. A. Dickinson, Benjamin W. Mears, Jr. and
C. A. Turner, Jr., Esquires, for the Plaintiff;
William King :Mapp, Esquire, for the Defendant.
The members of the Commission, Emory J. Steelman, Hensel D. Spady, Harry S. Thomas, Ralph H. Clark, and Kemper
Goffigon, 3rd, took their places in the jury box.
T. P. JOHNSON,
a witness called in behalf of the Plaintiff, being first duly
sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Mears:
Q. Please state your name, age, residence, and occupation f
A. T. P. Johnson. Age fifty-three. I live in NorVol. II. folk County. I am a civil engineer for the Corps of
page 2 } Engineers, United States Army, Norfolk District.
Q. How long have you been in the employ of the
corps of engineers Y
A. About twenty-nine years.
Q. ·what is your educational background 7
A. A high school graduate. Private tutoring in civil engineering. I worked with the Virginia Public Highways, and
took a refresher course in surveying engineering at VMI.
Q. 'What has been the nature of your work since you have
been with the Department of EngineeringY
A. Basically, surveying. Hydrographic work mostly. Our
work is hydrographical and topographical-All general surveying and engineering in connection with hydrographical
work.
Q. In the course of your employment with the Corps of Engineers, have you been connected with, or acquainted with,
the King's Creek project 7
A. Yes, I have done quite a bit of work on it from a standpoint of, I guess you might say, leg work.
Q. Will you explain to these gentlemen-the Commissioners-what background work you have done on this projectf
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A. Yes.

· Note: Mr. Mears hand~d a map to the witness.
A. The background work basically, that I! have
Vol. II.
page 3 } done was more or less contact with the local sponsors of the job, the officials of the Town of Cape
Charles. Actually, on the site, there is no particular background work-except legal work, as I said, in connection with
clearing up angles in connection with local cooperation requirements.
·
Q. And you identify this as the official survey and map
showing the King's Creek project?
A. Oh, yes.
Mr. Mears: Let the record show that it is marked Exhibit
A. This was made a part of our bill, your Honor, and I would
like to have it formally admitted in evidence at this point.
The Court: Admitted, sir.
Mr. Mears:
Q. Mr. Johnson, this map shows certain probings which
were taken in King's Creek. Was this done under your supervision?
· ·
A. Under my personal supervision Y
Q. Yes.
A. No.
Q. But it was done under your department?
A. It was done by the surveying branch, yes.
Mr. Mears: No further questions.
Vol. II.
page 4}

CROSS EXAMINATION.

By Mr. Mapp:
Q; Mr. Johnson, you have no personal knowledge of the
probing that is set forth on this plat?
A. As far as actually being there-the actual operation of
taking the probings 7
Q. Yes.
A. No.
Q. Do you know, or did your department compute, the num-
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bet of cubic yards that would be taken out in the construction of this channel and harbor?
A. Yes.
· Q. · \Vhat was that?
A. That is also a function of the surveying branch to which
I am assigned.
Q. How many cubic yards would be removed from the
yacht basin and channel f
A. The project, according to the estimate, I believe, is
around 141,000. That is just from memory.
Q. The total, according to the plat, is 164,480 cubic yards.
Is that correct7
A. I have the project confused with another project.
Q. Your dredging operation would start at the
Vol. II. outer leg, and work in 7
page 5· ~ A. That, I believe would possibly be according to
the most expedient method of dredging. So far as
the contractor is concerned, I don't believe we would tie it
down to a set starting point.
Q. Could you give the members of the Commission an idea
of how long this dredging operation would takP-?
A. Normally, we don't figure actual dredging operations. I
would say a month, or a month and a half.
Q. Would that be upon a twenty-four hour basis of dredging?
A. That depends largely upon the contract. Usually, they
work around the clock-twenty-four hours, but some outfits,
I understand, work sixteen. Actual dred~ing time, I would
say, would consume thirty days of dredging.
Q. And you think the entire operation would be from thirty
to fortv-five days 7
A. That is my estimate, based on normal operation.
Mr. Mapp: That's all, thank you.

HERBERT M. RICE,
a witness called in behalf of the Plaintiff, being first duly
sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Mears:
Q. Please state your name, age and residence 1
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A. Herbert M. Rice. Norfolk, Virginia. Age
Vol. II. sixty-one.
page 6} Q. What is your employmenU
A,.' I am chief of the dredging section of the Army
Engineers.
Q. And how long have you been employed in this capacity!
A. Thirty-eight years.
Q. Mr. Rice, explain to the Commissioners what your duties
entail as head of the dredging department Y
A. I supervise the dredging operations. When we advertise
open bids on jobs, and the work starts, I take over and supervise it, inspect it, and go through the entire job.
Q. What are some of the projects in your district that have
been under your supervision recently!
A. Winter Harbor. Davis Creek. Deep Creek, in ,varwick
County-last fall.
Q. And the King's Creek project, upon commencement of
dredging, would be under your supervision Y
A. That's right.
Q. Mr. Rice, I liand you the map showing the King's Creek
project. I wish you would tell the Commissioners, in your
own words, just exactly what would be entailed in this dredging project, with specific reference to the brown shaded area,
and also with reference to the green shaded area-how those
areas would be affected T
A. You call this color here brown Y
Vol. II.
Q. Yes, sir.
page 7 } A. The brown area would be the area that would
be excavated. The hundred foot lane on each side
would be the bottom of the eight-foot depth; and the little
allowance on each side would take care of the slope-generally one foot on the slope that would actually be excavated.
Q. Explain the process of excavation, if you will.
A. There would be pipe line dredging boats involvedQ. Explain that, please.
A. The dredge has on the rear and on the front-swinging
wires that go a hundred feet, maybe, on either side of the
channel, with anchors, and the dredge swings back and forth
and goes ahead, like you would walk on stilts. The dredge in
the center swings from one side to the other and goes ahead,
and a cutter on the edge of the dredge cuts up the material,
and it is taken through the intake suction into the pump, and
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from the pump through a pipe line attached to the stern of
the dredge to the shore, or the disposal area, wherever that
may be.
Q. Can you explain to the Commissioners exactly how the
area shaded green, on each side of the bro"\\rn, will be affected T
A. The swinging wires would be about the only thing.
Q. Explain what you mean 1
A. The swinging power is attached to the power of the
dredge, near where the cutter is cutting the bottom,
Vol. II. and goes off at about right angles, and a wire is atpage 8 } tached to that to use to swing the dredge back and
forth.
Q. And what effect would it have on this green area T
A. The end of the swinging wire is attached to the anchor
off a hundred or so feet, and the swinging wire reaching toward the dredge. The wire would be on the bottom, and probably two or three inches into the bottom.
Q. Now, on this outer leg of the channel, the depth runs
around-let's seeA. Seven to nine, and decreases to six and four.
Q. Would there be as much damage from the wires on the
outer leg as further up?
A. Yes, sir, it would be the same. The wires are used out
here to the side and on the bottom.
Q. From your experience in these dredging projects, what
permanent damage, if any, have you observed with respect to
the area in which the anchors and wires are placed 1
A. I don't know of any damage. I have never had any complaints in that regard attributable to swinging wires doing
damage.
Q. Have you observed on any of your projects where oysters have been replanted in the area in which the swinging
wires have been placed?
Vol. II.
A. I would say yes. They certainly plant them.
page 9} I know of one case in the Nansemond River where
the oysters were actually plantedMr. Mapp: Your Honor, I don't think it is proper evidence to go into other isolated instances unless it is connected
with this project. It may be altogether another situation.
The Court: You are examining him as an expert. He may
give his opinion, but not describe any particular instance
of another operation.
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Mr.Mears:
Q. In your opinion, Mr. Rice, would there be any permanent damage to the green area-the area in which the
swinging anchors and wires would be placed, to prevent the
use 'of this as oyster planting ground ai'.ter the dredging
operation is completed 'l
A. No, sir. I wouldn't say there would be anything to prevent using it.
Q. With reference to the area leading to the southeast,
would you explain what is contemplated to be done in that
areat·
A. I think that is where-Mr. Johnson could tell you better-I believe that is where the pipe line is going to be.
Q. Would you tell the Commissioners what that entails,
so far as affecting the oyster bottom?
·
A. I would say this. If that pipe line was kept
Vol. II. tight-no leaks in it, I can conceive of no damage
page 10 } to the area. If that pipe line leaks, you could
possible get oyster damage.
·
Q. Is there any actual disturbance of the bottom by placement of trestles 7
A. Yes, sir, there would be.. This dredge pipe is what we
call the disposal pipe. The pipe leads from the dredge to the
shore. Every pipe has a length of shteen feet, so what
we call cribbing-an upright piece five or six feet wide-is
driven into tbe ground, with a cross member, and the pipe
laid on that. Every fifteen feet, you would have two of those
members, maybe four by four, driven into the ground.
Q. Of this area over which the dredge pipe line would run,
what percentage of the bottom do you calculate would actually
be disturbed 'l
A. Due to cribbing you mean 'l It would be infinitesimal.
Q. Less than one per cent 'l
A. Well, it is two pieces of four by four driven into the
ground eve1·y fifteen feet.
Q. All that would be involved in this area leading to the
southeast to the shore would be merely the placing ofA. Wood cribbing, we call it.
·
' Q. Other than that, no further disturbance of this area Y
A. No, sir. Not if the pipe lines are kept tight.
Vol. II.
page 11 } Q. I was ref erring to actual physical invasion.
A. Men in boats would have to go out to put in
that cribbing-a row boat probably, or maybe a small barge.
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Maybe that would rest on the bottom. I don't know what
damage that would do to it.
Q. With reference to the area on each side of the cha.npel
in which the anchors and wires would be placed. What percentage of this area do you contemplate would be physically
invaded by the placement of the anchors and the cutting of
the wireY
A. That is difficult to answer. I don't know what size
dredge they would use. I think the anchors would be dropped,
maybe here, and after a hundred or a hundred and fifty feet,
they would move them again, and the wire would, of course,
as the dredge progressed, start in this direction, and the
·wire would move into another direction up here when it got
too far to pull the dredge. Then they would move the
anchors again.
Q. You cannot give us a percentage basis of what would
be disturbed Y
A. No, I don't think there will be any damage from swinging wires.
Q. If you will refer to the reference as to the
Vol. II. number of cubic yards dredged,-! think it shows
page 12 ~ 164,000 cubic yards-could you give a rough estimate of the quantity, in terms of cubic yards, that
would actually be dredged in the last leg of the channel 1
A. From there ouU
Q. Yes, sir.
A. It may be it is given here-let's see-No, sir, I can't
do that. I don't know what quantity. We could figure it
out for you later on today.
Q. Have you observed the core samplings-probings-on
the last leg of the channel f
.
A. No, sir, I have not. That is hard material from six
feet to nine feet below mean low water. That is six feet to
seven point nine f.eet, I am sorry-and very 'hard material
below that, so that means we would dredge the hard material
and a little of the very hard material in getting to eight
feet.
Q. And probing No. 1 is located in the first leg7
A. Yes, sir.
Q. Approaching the western end of the first leg-referring
to Probing No. 2·
A. Five feet below low water to nine point three feet
below low water, the material is soft, and we would probably
take all of that material.
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Q. And that is located where T

Vol. II.
page 13

~

A. At the angle, between the first and second
leg.
Q. Just about the end of the first legY
A. That's right.
Q. Mr. Rice, judging from the composition of the bottom,
with reference to the last leg, what, in your opinion, would
be the quantity, if any, of material put in suspension by the
dredging operation Y
A. I don't think there would be any.
Q. On what do you base thaU
A. In my observation all through the years, the cutter
itself chu·rns up the material, but the suction is right where
the material is cut up, and as fast as it is cut up by the
cutter, it is pulled through by the pump, and on to the shore.
I have never observed any material in suspension that I
could attribute to the dredging operation itself.
Q. What is another possible source of silt deposit in· suspension 7
A. Leaky pipe lines, very definitely, and material returning
to the waterway from the deposit area on shore.
Q. With reference to the deposit area-Your Honor, may
we have permission to withdraw this after offering it in
evidence to show the location of the deposit area 7
The Court: I understand there is no objection 7
Mr. Mapp: We have no objection.
Vol. II.
page 14 ~ Mr. Mears: We want to withdraw it.
The Court: Yes, you can, with the Court's permission.
A. It is shown on this map, too-on a different scale.
Mr. Mears : Then we won't use this one.
Q. \Vould you show the Commissioners where the spoil
disposal area is located 7
A. Here is the area to be dredged, and here is the spoil
area, due west of the Town of Cape Charles.

Commission: What is the distance!
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A. About four thousand feet, I understand, from here to
this limit nearest to the dredging area. As I unde·rstand it,
it is supposed to be dumped in this area here, which is
open water near the shore. I think it is an old disposal area
that bas been dumped on before.
Mr. Mears:
Q. Assuming the loeation of the spoil disposal area, would
there, in your opinion, be much probability of drift of spoil
disposal material backing into this area, which is Ballard
Brothers oyster ground?
A. I have no way of knowing how far that material in
suspension would go. On flood tide, it would go here, I
would think, but how far it would travel in suspension
before it got to the bottom would be a matter of conjecture
on my part.
The Court: Do you know anything about the
Vol. II. topography in that area-Are you familiar with
page 15} iU
A. No, sir, I am not.
The Court: That would have a good deal to do with your
opinion.
A. It might, if there was a barrier up-stream from this
deposit.
The Court: If the disposal area were a sort of basin,
with a seepage of disposal water back, it would affect
the quality of the disposal water and other substances
going back on the ground?
A. Yes, sir. I just don't know how far that material
would seep. Part of it would travel before it settled on the
bottom. I don't believe anybody could answer that unless
we had some velocity table, or knew more about the materiaL
Sand settles, of course, pretty rapidly. The very soft stuff
goes some distance before it settles.

Mr. Mears:
Q. Mr. Rice, with further reference to the drfit of materials,
how close does the Corps of Engineers permit dumping
within proximity of their channel T
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Mr. Mapp: Your Honor, we object to that. Mr. Rice testified as to the place the silt is to be deposited, and sa.id he
didn't know how far it would drift.
. The Court: The question seems to me to be impertinent.
Objection sustained.
Vol. Il.
page 16 ~ Mr. Mears: Exception noted.

Q. Mr. Rice, what has been your experience with reference

to future maintenance of channels?
A. The rate of silting i
Q. No, sir, the frequencyThe Court: In what connection Y
Mr. Mears: I was trying-.I don't know that we can
arrive at any exact standard-but I was undertaking to give
the Commissioners some idea as to how often it would be
necessary to come back and re-dredge the channel.
The Court: If he can tell you how often-to come back
and re-dredge-to re-establish the equipment for re-dredging
or for further improvement.
Mr. Mears:
Q. In your opinion, will you tell the Commissioners how
frequently it would be necessary to dredge this-re-dredgethis project.
A. Well, this is new work-it never has been dredged
before-and we find that in new work it may be necessary to
come back within a year, or a year and a half, and do maintenance dredging, but gradually the channel will stabilize, and
the periods of maintenance dredging get further
Vol. II. and further apart. I don't know if the first mainpage 17 ~ tenance dredging would be maybe two or three
years before we would come back.
Q. What precautions are taken with regard to leaking
dredge pipe lines by the Corps of Engineers?
. A. Leaking pipe line is a requirement of the specificationIt is standard in all specifications-That pipe lines be kept
tight at all times when they are in use. When they are
adding more pipe line, sometimes when they break a pipe
line, muddy water will come out for a minute or so. Usually,
there is hardly anything to that. We require that they
keep the pipe lines tight at all times. Lots of times, it
is difficult to-When they first start up, when the dredge
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has been idle for some time, thre are usually rubber gaskets
connecting one section of pipe to another, and there is a little
difficulty to keep a little leak out, but it stops immediately
the dredge starts up. To a layman, it doesn't look too good,
but actually there is nothing much but water coming out.
Q. Will you observe the turning basin. The channel comes
on in here, with the turning basin located here. "\Vould there,
or not, in your opinion, be any chance of silt from this area
in the process of dredging being deposited on any of the
ground located in the last two legs of the channel f
Vol. II.
page 18 ~ .A. Caused by the dredging operation f
Q. Yes .
.A. No, sir, there would not be.
Q. In your opinion, what would be the damage to adjacent
oyster ground located on the north and south of the channel
from the deposit of silt in the process of dredging?
A. As I said before, I don't think there will be any deposit of silt resulting from the dredging operation.
Q. Not only in the immediate proximity of the dredging,
but no silt deposited further away¥
A. That's right. As I said before, it would be through
leaking pipe lines, or shifting of deposits on shore.
Q. Have you ever supervised dredging through oyster
ground before f
A. Yes, sir. Quite a few jobs recently-last summer.
Q. Have your experiences indicated that in dredging
through oyster ground any substantial damage is done to adjacent oyster ground f
Mr. Mapp: If your Honor please, I don't think tbat is
proper. It is what he thinks will happen to this particular
oyster grom1d.
The Court: That's right. You may ask him a definite
question about this particular oyster ground.
Vol. II.
l\Ir. Mears: Your Honor, my question was as a
page 19 ~ general experience. Granting that there are variables-that no piece of ground would be a hundred
per cent identical to another-I still think the over-all experience encountered in dredging oyster ground should be
admissible, even though it is not specific.
The Court: It would be admissible as to any of this property embraced in these maps you have here, and, of course,
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any answer he would make on that line would be based
on his experience.
Mr. Mears:
Q. Well, thC'll, Mr. Rice,·based on your experience in having
supervised dredging operations in other areas through oyster
ground, what have you observed to be the damage to adjacent oysters and oyster ground, and also the damage to the
area in which tbe anchors and wires are placed, as well as the
areas in which the trestles are placed Y
Mr. Mapp: Just a minute. If Your Honor please, I make
the same objection. It is this particular oyster ground,
and not what bis experience has been with other ground.
Mr. Mears: With referenceThe Court: What damage, if any, done to other
Vol. II. oyster ground except the ground embraced in that
page 20 ~ channel, by the equipment such as he describedthese four by four wooden posts driven down to
hold the pipes and the wires that are part of the equipment.
Is that your question f
Mr. Mears: Yes, sir. ·with reference to the adjacent oyster
ground of Ballard Brothers Fish Company, located on either
side of this channel.
A. OutsideQ. Yes. The area indicated by green.
The Court: ·what damage will be done to those areas.
A. Through the dredging operation Y

M-r. Mears:
Q. Yes, sir.
A. I don't think there will be any.
Mr .Mears: That's all.
CROSS EXAMINATION.
By Mr. Mapp:
Q. Mr. Rice, have you personally viewed these grounds!
A. No, sir, I have nol
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Q. You haven't actually seen the grounds themselves at
alU
A. No, sir, they are not visible.
Q. Have you been on the location 7
A. Of the oyster grounds?
Q. Yes.
Vol. II.
page 21 ~ A. No, sir, I have not.
Q. And you haven't been where the proposed
yacht basin is to be i
A. No, sir.
Q. Or out here where the oyster grounds are actually
situated?
A. That's right.
Q. And all your information is based on the plat you have
there before you?
A. Yes, sir.
Q. Mr. Rice, if I understood you co-rrectly, the actual
digging would take a hundred and forty feeU
A. I didn't say that, but I think that if the bottom width
of the channel is one 'hundred, we allow a side slope of about
one vertical on three horizontal, and it is likely, and it has
in the past been true, that in getting that side slope, you
might dredge a little further out, so I would say a hundred
and forty· feet width in order to get a hundred foot with
the side slope would be the area of excavation.
Q. Is it correct that, while the specifications call for an
eight-foot channel, you would make an allowance of an additional foot, and the channel would be nine fee.U
A. That's right. Due to the inaccuracy of the dredging
process, we allow one foot in order to insure they get the
mandatory depth of eight feet.
Q. And the over-all width, including the areas
Vol. Il. .for swinging anchors and cables is seven hundred
page 22 ~ f eeU
A. It is 280 plus 280 plus 140.
Q. I further understood you to say that there would be
no difference, so far as the oysters were concerned, in the
dredging operations from the outer leg on in to the other legs.
Is that right 1
A. Let's see-If I understand that, no difference.
Q. So far as affecting the oysters 1
A. The swinging wires-Yes, they will be off to the side
throughout.
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Q. And its effect on the bottom would be the same on the
outer leg as the inner leg?
A. That's right.
Q. Now, your cables are attached to the cutter?
A. On one end, and the anchor on the other.
Q. And the anchors are in the green area?
A. Yes, sir.
Q. I further unde·rstand the cable would go on the bottom,
and perhaps one, two, or three inchesA. Into the bottom, yes, sir.
Q. Now, you didn't know how much of this area would be
affected-you couldn't break it down in percentages!
A. No.
Q. As to where the cable would actually cut I/
Vol. II.
page 23} A. No.
Q. The e:ffect of that cable cutting one inch or
two inches under the mud would destroy the oysters that
were planted there, would it not?
A. I am not an expert on that sort of thing, whether it
would or not. How much material has to · be put on an
oyster to kill it. But I have never heard of any damage
through dredging operations that could be attributed to the
swinging wires.
Q. What I am getting at is this. I am not expert, either,
but the oysters are on the bottom, and if you have a cable
scraping on that bottom, swinging first one way, and then
the other, and cutting under the surfaceA. It would disturb them. It certainly would.
Q. It would disturb them very badly, wouldn't iU
A. I don't know.
Q. And where the oysters were planted in the actual
channel, it would disturb them?
A. They would go tl1rorigh the pipe line to the disposal
area.
Q. So they would be completely lost 7
A. That's right.
Q. I further understood you to say that a new channel
like this would probably have to be redredged in a year or a
yea! and a halO
Vol. II.
page 24 } A. Yes, sir, until it stabilizes. A channel paral.
lei to the flow of the current would last longer than
one at ·right angles.
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Q. Will you refer to this chart, and explain to the Commissioners w·hich way is the ebb and flow in this area 7
A. The way the contour runs, I would say it runs this
way.
Q. For the purpose of the record, it would be at what angle
to the proposed channel 'l
A. Roughly at right angles. As you said, I have not been
up to this area, and don't know exactly how that current does
flow, but looking at the mapQ. This map is prepared by your own department, isn't

it¥

A. Yes. Not by me.
Q. By the Army Engineers 7
A. Yes. I would say this current runs to north and south,
which would be at a diagonal to this channel, and it also runs
out of this creek.
Q. It would come out of the creek here Y
A. And by; the same token into the creek.
Q. You have another creek here-Cherrystone-According
to your plat, the flow is at right angles to the proposed
channel?
A. That's right.
Q. Would that have a tendency to make the
Vol. II. channel fill up 7
page 25 ~ A. Sometimes it does, and sometimes it doesn't.
Once you get the channel dredged, it would stay
that way. The flow in and out of the creek may change and
help to keep the channel open. It is a hard question to
answer.
·
Q. By the same token, it may fill up next year'l
A. It is possible. In a year, or a year and a half.
Q. Mr. Mears asked you about the probings. I am going
to ask you to give his Honor and the members of the Commission the rest of the probings.
A. He asked about two, I believe.
Q. Then start at the third.
A. 'With respect to what we are dredging?
Q. Yes. Particularly the type of material the rest of the
way in .
.A. Well, on No. 3, between eight and a half-8.5 and 9.7would just about take care of it. It is called medium material
here. If you want me to guess at what that would be·: Q. No, sir, not necessarily.
·
A. Probably a mixture of sand and mud.
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Q. All right.

Probing No. 4.

A. Probing No. 4, from 6.1 to 7.7, sift material, and below

7.7, which would take us to 12.4, hard material.
Q. All right, sir. Probing No. 5.
A. 4.0 to 7.5, medium material, and 7.5 to 9.2,
page 26 } soft material.
Q. No. 67
A. 3.6 down to 13.0, soft material.
Q. What is soft material Y
A. I would say it would be mud.
Q. Probing No. 7?
A. 2.9 to 9.4, soft material.
. Q Vfhich is mud. Now, your last probing, as I recall,
stopped here.
A. Yes. Short of the basin.
Q. That doesn't include material in the basin 7
A. No, sir. That's right.
Q. Now, the silt. What escapes from the dredge itself
would affect the ground if there is leakage in the pipes 7
A. It could. It would, of course, go into the water, and
be in suspension, and travel up or down stream before it
settled.
Q. Is it a frequent occurrence for there to be a leakage in
the pipes7
A. I said before that when a dredge starts up-it gives a
lot of people a wrong impression. When a dredge is idle,
and first starts up, it is difficult to keep the pipe line where
it joins real tight, and water will spurt for a minute or two.
After the dredge gets a full head, it will die down.
Q. I understood you to say about the joining of
Vol. II. the pipespage 27 } A. Where the pipes come together, there is a
rubber gasket connecting the pipes. The pipes are
about sixteen feet long, and in this floating line that would
be about forty.
Q. And that does occur in a normal operation 7
A. Yes.
Q. Now, I understood you to say that the disposal area
was located off here-off Cape Charles?
A. Yes, sir. Looks like westerly of the Town of Cape
Charles.
Q. I understood you to say two thousand feet 7
A. Four thousand from the dredging area to the point of
disposal nearest to the dredging.
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Q. That is the outer leg?
A. Yes. The junction of the outer leg and the last leg up
stream.
Q. You have no way of knowing whether all of this land,
including some of the disposal area, is owned by Ballard
Brothers Fish Company '1
A. No, sir.
Q. And it is your evidence that you can't give an estimate
as to how far the silt would go 1
A. On a flood tide, how far I don't know. The sand will
drop pretty rapidly. The very soft stuff will stay in suspension longer.
Q. There is 164,480 cubic yards to be deposited
Vol. II. in this disposal area 1
page 28 ~ A. Tbat 's right.
Q. And that will be put right into open water?
A. That is my unde·rstanding.
Q. With no dikes¥
A. No restraining at all.

Mr. Mapp: That's all.

MR. ,JAMES D. COTTRELL,
a witness called in behalf of the Plaintiff, being first duly

sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Turner:
·Q. State your name, age, residence, and occupation, please?
A. I am James D. CottreH, and I live at Norfolk, and I am
a contractor, and I am fifty-five.
Q. What kind of contractor are you, Mr. Contrell 'I
A. I am a dred1,,ring contractor.
Q. How many years of experience have you had in the
dredging business t
A. Oh, more than thirty years.
Q. Have you had experience in dredging through oyster
ground?
A. I have dredged immediately adjacent to oyster ground,
and I have been told hy the engineer in charge of the job
that I have dredged through actual oyster ground.
Vol. II.
page 29 ~ Q. Have you had pipe lines leading to disposal
areas, leading across oyster ground?
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A. Yes.
Q. Are you familiar with the requirements of the United
States Corps of Engineers that you maintain tight connections on your pipe lines in order that they will not leak!
A. Yes.
Q. Is it true, or ·not, that private contractors who dredge
are legally responsible-

Mr. Mapp: I object. I don't think that has any bearing
on the case whatsoever.
The Court: Objection sustained.
lfr. Turner: Exception noted.
Q. Do you carry insurance for this purpose 7

Mr. Mapp: I object to that, your Honor.
The Court: Sustained.
Mr. Turner: Exception noted.

Q.
area
A.
Q.
A.

Mr. Cottrell, have you dredged in the Cape Charles
previously T
Yes, sir.
Wheref
In the harbor of Cape Charles.
Q. For whomY
Vol. II.
A. I have had jobs tqere for the Army Engipage 30 ~ nee rs, and also for the Pennsylvania Railroad.
Q. 'Where have you disposed of the material you
dredged from the Cape Charles l1arborT

Mr. Mapp: If your Honor please, I object to that. It has
no bearing on this case.
The Court: Sustained.
Mr. Turner: ,ve want to qualify this man as an expert,
and desire to show his experience.
The Court: Ask what kind of work he has done, and
where, and if it is related to the kind of work involved
in this.
Mr. Turner:
Q. Mr. Cottrell, what experience have you had in depositing dredging materials in the open waters, in areas similar
to the project to be dredged in King's Creek 7
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A. Well, to give a general answer, I have had long and
varied ·experience.
Q. What experience have you had, if any, with such deposited materials dumped in the open water silting for long
distances¥
A. Dredge material, depending upon how heavy it is, and
how fast the current is, is going to be deposited in proportion
to how heavy the material is. If your material is
Vol. II. heavy, and if the current is small, of course it will
page 31 } stop immediately. The only material that is carried to any great distance from the end of the pipe
is largely very light material that is about the same weight
as the water that it floats in.
Q. :Mr. Cottrell, I show you this plat, or map, marked
Exhibit A, and ask you if you have examined either this
plat or one like it?
A. Yes.
Q. Are you familiar with this general area Y
A. Yes.
Q. In what way¥
A. I have inspected a proposed job up in here years ago.
Q. That is up in King's Creek¥
A. And then had a dredge capsize and sink up at the mouth
of Cherrystone Creek, ·which is nearby, I believe.
Q. Have you deposited dredge materials very near this
oyster ground area shown by the light dotted black lines Y
A. I deposited material along the bulkhead at Cape Charles,
about two thousand feet above the stone jetty.
Q. Refer to the smaller map in the right-hand corner of
this exhibit, and indicate where you deposited it in relation
to the proposed disposal area of this projectf
A. I would have to scale this to say. I have deposited
material about in the middle of this proposed disVol. II. posal area.
page 32 } Q. And did you have any complaints from Mr.
Ballard, or anyone else, that silt was deposited on
the oyster grounds Y
A. No, sir.
Q. Was this within the past fifteen years Y
A. Fifteen years-Yes, it was.
Q. And this was dumped in the open water without retaining walls or bulkheads of any kind Y
A. Right.
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Q. I ask you, Mr. Cottrell, to examine the area on this chart
indicated by the color brown, and explain to the Commission
what, in your opinion, would be the damage from silting
when this is dredged a proposed eight feet, and a permissible
one foot over-d.raft 7
A. Now, do you mean from the actual operation of the
dredge itselfi
Q. Yes, sir.
A. Well, of course a dredge is hinged on the stern and
swings back and forth, and all of this material is cut loose
from the bottom by means of a revolving cutter, and just
inside of that cutter is the end of the suction pipe from the
pump that is on the inside· of this revolving cutter. The
general outline of a dredge cutter, if you never have seen
one, is on the order of a barrel-·round with blades
Vol. II. in it, and the blades are so arranged as to plow
page 33 ~ the material from the outside to tl1e inside. Then
there is the end of the suction pipe from the pump
on the inside of this cutter. Therefore, there is no appreciable mud from the actual cutting action of the dredge.
Now, as to the mud that may come from leaks in the pipe line
of the dredg~, that is just like if you take a drop of dye and
drop it in a ten-thousand gallon tank. It will dye the
whole tank, and if you take a handful of mud and drop it
overboard, of course it is going to discolor a large area,
but my experience has been that the actual amount of material
that actually leaks out of a pipe line is negligible. Now, in
all standard Army Engineering contracts is a clause, and they
have an inspector there who strictly enforces it-that all
pipe lines must be kept tight, and the inspector is up there,
and if he sees a bad leak in the pipe line, he says, go fix it,
and you have to go fix it. Now, after a stoppage to add in
a sleeve or a pontoon, then, of course, when the pump starts
up the first time, often times you have tbese small leaks
between the pipe and the hose, but as soon as the dredge
starts to pump actual sand or mud, the sand or mud stops
those holes. I am not trying to say that the water
Vol. II. is never discolored around a dredge, because it is
page 34 ~ occasionally, but the actual quantity, I don't believe, in an actual dredging operation, that there
is enough mud stirred up by the dredge to average more than
maybe one one-thousandth of an inch of mud on the bottom.
You would never be able to measure it. Now, as to the
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mud that is caused by the swinging wires on each side, most
of the time those wires, especially in a mud bottom, bury
down under the mud. Oftentimes as much as two or three
or four feet, depending upon the depth of the cut and the
steepness of the bank, and, of course, if it is that far down
under the mud, it can't hurt the oysters on top of the mud,
because there is no disturbance up there. Now, after you get
out to the anchor, of course, there is a small amount of
disturbance in the actual area of the anchor.
Q. Then, based on experience, l\fr. Cottrell, you would say
in dredging a channel such as the one proposed here that
there would be no permanent damages, or even temporary
damage, except of a negligible amount, to oysters or oyster
ground adjacent to the channel in the area designated by
the color green, or beyond it, for that matter?
A. Now, in my opinion, all of this area in green you seethe area in green is outside of the actual dredged
Vol. II. channel. Any damage to the area in green is
page 35 } small, mainly caused by the actual anchors themselves, and a small area where each of the swinging
wires which are attached to the anchor are lying along
the bottom before they bury themselves under the mud.
Q. Then you think that the only damage resulting from
this dredging operation, based on your experience, would
be the small damage caused at the point the anchors are
actually put down in this area shaded green Y
A. Now, state that question again, if you will?
Q. ·wm you read it back, Mrs. Gill~am?
Note: The question was read by the reporter.
A. That is a very difficult-I have said this area-That the
probable damage in the green area is small, yes.
Q. Then my question was just to elaborate on that a little
further. Then you think, based on your experience, that the
only damage resulting from dredging this project would be
the actual damage around the small areas where the anchors
are actually placed?
A. And, of course, the actual dredged channel itself.
Q. Now, 1\fr. Cottrell, in dredging, do you operators, in
placing the anchors, skip large areas as you move up the
channel?
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A. Well, if you have your anchors back off of the
Vol II. channel three hundred feet, why then you do not
page 36 } have to move the anchors as often as you do if
you only have them back from the channel, say a
hundred feet.
Q. Then, as you move along, the wire to that area would
swing and cover an area under the surface in the shape of a
piece of pie Y
A. That is the general idea.
Q. On the outer edge of this green area, then, would be a
large area similar to the shape of a slice of pie that would
not be disturbed at all Y
A. That's right.
Q. Could you say what the average area is that would
normally be affected, outside of the channel to be dredged,
from the anchors Y
A. Expressed as a percentage of this 280 feet-Is that what
you mean!
Q. Yes, sir.
A. Well, if you had an anchor here 250 feet, and had one
there, and moved it up here-Oh, I would say-You see,
there would be a kind of-Here is the anchor itself-how it
would be. There is an anchor he·re, and the dredge is in
here and swinging back and forth this way, and then, after
the dredge had moved ahead, then this anchor would be
moved from here to here.

The Commission: How is the anchor moved Y
Vol. IT.
page 37 }

A. By means of a small derrick barge and a
power boat. There is a buoy line on the anchor,
and you hoist it up and then, of course, you move it and put
it back.
The Commission : Is it picked up vertically Y
A. To all intents and purposes, it pulls it straight up, but
that may be changed by the tide and the wind. You can't
always stay still over it, but that is the general idea. Now,
on a small dredge, if you have a whole lot of power in ·a
boat, oftentimes they will go to the anchor and put a line on
it and just drag it.
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The Commission:

Would that happen m this case Y

A. But on a dredge who was able to pump as far as is going
to be required here, his anchors are going to be too heavy
to just drag by any boat who can float in these waters as a
general rule. Now, to get back to your question, if you ask
me to express it as a percentage of this 280 feet, I would
guess, and it would have to be an estimate, that maybe
about fifteen or twenty per cent.
,Mr. Turner:
Q. Would be affected Y
· A. Yes.
Q. Now, Mr. Cottrell, in your past experience, have you
seen oyster dredge boats dredging oysters alongside any of
your operations 7
Vol. II.
page 38 } A. No, I never have seen an oyster dredge boat
dredging around a dredge, no. But I have seen
these boats of Miles and Ballard out dredging oysters.
Q. Do they, or not, stir up more mud by far than an
hydraulic dredge of the type you described?
A. I think so.
Q. Do you care to elaborate on that 7
A. No. I am not an expert on oyster dredging.
Mr. Turner: That's all.

CROSS EXAMINATION.
By Mr. Mapp:
Q. Mr. Cottrell, how many dredges do you ·have?
A. Our company owns and operates two.
Q. Have you been consulted by the Army Engineers regarding this project, or have you consulted the Army Engineers regarding this project 7
A. I was aksed to come over here on behalf of the Town
of Cape Charles, I believe. I received the message through
a man in the Army Engineers.
Q. Now, Mr. Cottrell, I am not clear-To start with, as I
understand it, you know very little, like myself, about oysters.
Is that correct?
Vol. II.
A. Well, I presume you would say that, although
page 39 } it is a relative question.
Q. Now, I understood from you that when you
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dig this channel, of course you are digging everything that
is in the channel on the bottom 7
A. Yes.
Q. Oysters, clams, anything tliat appears to be there 1
A. That's right.
Q. Now, your swinging lines here. I am confused as to
that. Mr. Rice testified that they went into the bottom
some one to three inches. Were you speaking in terms of
inches or feet?
A. "\Yell, here is what happens. Suppose you are dredging
along here, and here is the channel, like that, and here is
the bottom. Sec, I am drawing a kind of cross section
here. And then, of course, this is a flat up here, and your
anchor is here, and this is a cable that comes down, and this
is the cutter of the dredge down on the bottom, and, of course,
there is an ancl1or over here. Now, this cable that comes
from these cables is about as large around as my finger, and
as you put a strain on that, it is going like that, and. all
depending on how soft this bank is, if this bank is hard,
it is not going in there very far, but if this bank
Vol. II. is soft, why then it is going to bury way down in
page 40 } here, but the closer you get back to the anchor,
of course, the less it is going to be buried. Now,
the point I make is that if this is buried down here for two
or three feet under these oysters, in my opinion, it is not
going to disturb these oysters right in here, because the wire
will be under them.
Q. Now, Mr. Cottrell, the evidence will develop that Mr.
Ballard's best oyster ground is in the area which embraces
what we refer to as the last leg on this chart. Look at probing
No. 1, and see what type of bottom is there?
A. Hard material.
Q. Now, is it your evidence that your cutter is going four
to five feet under that hard material, such as is in probing
No. l?
A. Well, of course, the specified depth is what-nine feeU
Q. Yes, sir.
A. Actually, the dredge will-In order to take nine feet,
the dredge has to take about ten.
Q. I think it is eight in the channel.
A. It is eight.
The Court : Nine is the tolerance.
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A. There is the over-depth there, in order to leave nine.
Vol. II.
page 41 } Mr. Mapp:
Q. Leave eight, I think.
A. All of the contractors try to get all of the over-depth,
so actually the contractor will be aiming to leave nine, and,
in order to leave nine, he will dig ten.
Q. The specification is for an eight-foot channel-not nine.
So you have a foot of tolerance, and will try to get nine feet,
instead of eight 1
A. Right.
Q. Let's get back to the quest.ion. ·with a bottom such as
is on the outer leg on the chart, is it your evidence that your
cable would go through the bottom a depth of four to five
feet?
A. No, because that would be clown below depth, because
out here now on the bank you have about six and a half feetQ. What wouldMr. Turner: Let him finish.
A. Of course, the actual depth of the wire would probably
be about nine or nine and a half feet, I guess.
Mr. :Mapp:
Q. Your cable would cut through this type of soil to a depth
of eight or nine feet f
A. No. I was speaking of the area of-I actually
Vol. II. mean that the acutal wire is going to be about nine
page 42 } feet below mean low water.
Q. What I am trying to get at is where would
your cable in in relation to the bottom when you are dredging
ould it be on the bottom, an inch or two
this outer leg.
under the bottom, or just where 1
A. Now, do you mean over here-Do you mean is the cable
going to stay up here or go down here?
Q. That's it exactly-with this type of bottom, where
will your cable be?
A. You mean on the edge of the cnt, how far down the wire
is going to cuU
Q. That's it.
A. In that hard material, I would say it would cut down

,v
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eight inches-six inches-only a matter of inches in view of
the hard material.
Q. And that is on the edge of the channel 1
A. Right.
Q. And you pointed out a minute ago that it would be
less under the ground the closer it got to the anehori
A. That's right.
Q. And not under at all close to the anchor?
A. That's right.
Q. So you would have a sweeping motion where the cable
was going through tltls hard land Y
Vol. II.
page 43 } A. However, the area you cover is smalle·r.
Q. I am talking about where that cable is going
in relation to M·r. Ballard's oysters, and I think you answered
that.
A. All right, sir.
Q. Now you say that a number of years ago you deposited
silt in the \)lace designated disposal area f
A. Yes, sir.
Q. About when was that, sir f
A. I would have to look back on the records, either in our
office, or the Pennsylvania offiee, or the Army Engineers,
but speaking from memory, I think it was sl1ortly after the
war.
Q. It would be sometime around 1944 or 1945. Is that
right?
A. Well, it was shortly, I think, after the war.
Q. And you don't know whether or not at that time Mr.
Ballard 'had developed his oyster ground, or not f
A. I certainly wouldn't know a thing about Mr. Ballard's
oyster ground.
Q. One other thing. You testified about the possible resulting damage from the actual digging of the channel and
the cables. What would be your idea as to the deposit of
silt, particularly of the type that is shown here as medium
hard, or mud, out in open water. Would that be apt to drift
in the current, or not i
Vol. II.
page 44} A. ·well, that is a very general question. Of
course, any light material, if there is current
present, is going to drift with the current. Now, how far
it drifts is going to depend on how heavy it is, and how
·
swift the current is.
Q. And you have been in this business for thirty years,
I think you said Y
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A. Yes, sir.
Q. And during the thirty years, you have never dredged
through any oyster ground-merely adjacent to oyster
ground1
A. I believe I said that I had dredged through oyster
ground.
Q. I will ask the secretary to read it backThe Court: He said that he had been advised by his office
that we had been dredging through oyster ground.
Mr. Mapp:
Q. I thought you said that you, personally, knew about
dredging adjacent to oyster ground?
A. That's true.
Q. But that you personally didn't know about dredging
through oyster ground, but you had been advised by your
office that you had?
A. No. By the Army Engineers.
Mr. Mapp: That's all, thank you.

Vol. II.
page 45

~

MR. A. :M. ACUFF,
a witness called in behalf of the Plaintiff, being
first duly sworn, testified as follows :
DIRECT EXAMINATION.
By l\fr. Mea·rs:
Q. State your name and age, residence, and occupation,
pleasef
A. A. M. Acuff. Fifty. Residence, Eastville. Farming
and oyster planting.
Q. How long have you been in the oyster business, Mr.
Acufff
A. Six years.
Q. ,Vhnt are the approximate number of acres of oyster
ground you now lease f
A. About twelve hundred.
Q. And where is this ground located, generally?
A. One piece from the mouth of the gulf to the mouth
of Barlow Creek, and the other block is off in the Bay, opposite Wilkins Beach Rote~, outside the bar, in that area.
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Q. Do you have any ground in Cherrystone Creek T

A. Yes, I have some in Cherrystone Creek.
Q. Mr. Acuff, are you familiar with the oyster ground
of Ballard Brothers Fish Company, as delineated by the
green area and the bro'\\''11 area, located in King's CreekT
A. Yes, I have been on it in a boat. That is about
all.
Q. Approximately how long ago was thatf
.
A. About two weeks-two or three weeks ago.
Vol. II.
page 46 } Q. ,vhile you were on that ground, did you take
any samples with tongs T
A. I didn't, but I saw some samples taken with tongs.
Q. Would you tell the Commissioners what those samples
disclosed'/
A. They looked like seaside oysters that had just been
planted there within a short space of time.
Q. How long, approximately?
A. I would say within a month.
Q. Where were the samples taken 'I
A. On the outer leg of the ground-the outer section.
Q. Taken on what is known as the last leg?
A. Yes, in this area right here.
Q. Did the samples taken in this location indicate brush
oysters, or new oysters, recently planted?
A. Yes.
As I stated, they looked like seaside oysters
planted recently.
Q. ,vere any samples taken in the brown area 1
A. Yes. All through this area samples were taken in the
channel and on the sides.
Q. What was disclosed by samples from the channel T
A. What did they look like, l\f r. Mears 'I
Q. Yes.
A. They were the same, as far as I could tell.
Vol. II.
page 47 } Q. ·what did you observe, if anything, as to the
texture of the bottom in that area Y
A. It seemed to be a reasonably hard bottom, and looked
like it would support an oyster without any difficulty. There
seemed to be a vast quanitty of sand in it.
Q. Did you notice any build-up from sl1ell deposits 1
A. None came up with the tongs that would indicate that.
It didn't feel like there were any down there, other than the
oysters that were throw11 over-boa;rd.
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Q. Mr. Acuff, what, in your opinion, would be the damage
to both the brown and green shaded areas if a channel were
dredged through here, eight feet in depth, a hundred feet
wide, and with the placement of swinging anchors and wires
on ·each side for two hundred and eighty feet Y

Mr. Mapp: If your Honor please, I object. This witness
has not been qualified as an expert, and I don't believe it is
proper.
The Court: I think, Mr. :Mears, that he ought to be interrogated so the Commissioners would know what experience he has had-He says he owns oyster ground but
what expe·rience has he had f
Mr. Mears:
Q. Have you had any experience with dredging operations?
A. The dredging of oysters, or the clearing out
Vol. II. of material 1
page 48 ~ Q. Dredging a channel T
A. No, I never have had any. No, sir.
The Court: You misunderstood. I mean as to his ability
to put a value on the oysters he saw there. He said he
went on the ground, and tonged oysters, or somebody did
in his presence, and the type of oyster he got. What experience has he had as an expert before these Commissioners-that is what I asked you to qualify him for.
Mr. Mears: Your Honor, I was interrogating as to damage as to the adjacent oyster ground.
The Court: I thought your question referred to the
channel and the area on each side, not only the brown that
is indicative of the channel, but the area in green on either
side. I thought you asked what damage he could estimate
to that?
Mr. Mears: That is correct, and he understands the Court
that he would have to be qualified as an expert.
The Court: On the basis of his judgment as to the value,
I think it is only fair that I suggest, Mr. Mears, in connection with that, that these proceedings seek, by the right
of eminent domain, to take the territory embraced
Vol. II. in this brown area on the plat that is to be takenpage 49 ~ the rock and the oysters on the rock, if there are
rocks, and beyond that it is a question of damage,
isn't iU
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Mr. Mapp: That is our interpretation.
Mr. Mears: It is an easement right to dredge through.
It is· subject to an easement, and the damages are the value
before and after.
Mr. Turner: That' is. direct conflict. We are only asking
the right-the easement-to dredge it to eight or nine feet.
He can plant all the oysters he wants to there later. We
are not taking it for any purpose except to dredge it to that
depth.
· The Court: The petition doesn't exactly say that, Mr.
Turner, if I remember correctly.
lfr. Turner: We ask for the right to dredge it to that
depth and keep it maintained.
The Court: I thougl1t the question Mr. Mears asked was
with reference to the value of the taking, plus the damages.
I said I thought, for the benefit of the Commissioners, it
ought to be broken down. You are taking the area embraced
in the· brown area.
e have a disagreement on that
Mr. Mea-rs:
Vol. II. point. It is our contention that the easement
page 50 ~ sought, both in the brown and in the green areas,
are merely easements. That there is no taking.
The measure of damage is the difference between this ground
·as oyster ground-its value-before the dredging and its
value after the dredging.
The Court: Yon make no distinction between the brown
and the green areas Y
Mr. Mears: That's right.
Mr. Mapp: We think it definitely is a taking of the part
in the channel. I don't care what they call it. Not only
from the petition, but from their own evidence, in that
channel the dredge will take the oysters and the bottom.
The evidence of the Anny Engineers is that they will have
to come and re-dredge in a year and a half. They will take
that bottom, and destroy the bottom, so that oysters cannot
be planted there in the future. We think there is a decided
distinction between the area in the actual channel and the
area where they will put their anchors and so forth. We
think your Honor is absolutely right.
.
· The Court: If he doesn't develop it, I will, of course, let
•
you cross examine as to it. There is a difference
Vol. II. The Commissioners are entitled to know that there
page 51 ~ is eleven acres in the channel and fifty-four acres
otherwise, apparently somehow involved, and that
there have to be damages as to that. .

,v
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Mr. Turner: In view of the argument Mr. Mapp gave the
Commissioners, I wonder if the Court will indulge me to read
the petition?
The Court: I will. Certainly the Commissioners are
entitled to have the whole story.
Mr. Turner: Shall I attempt to save them time by reading
just the paragraph on what we desire to take7
The Court: I think so. If Mr. Mapp wants more, I will
allow more to be read.
Note: Mr. Turner read a portion of the petition to the
Court and the Commissioners.
. The Court: May I ask this question f Do I unde·rstand
that the eleven acres embraces the two areas-the brown
and the green 1
Mr. Turner: No, sir. The eleven acres embraces the
brown.
The Court: Let's be practical about the matte'r. Since
you are taking a portion of the lease of Ballard Brothers
for a channel, amounting to eleven acres, or eleven
Vol. II. and a fraction acres, and colored in brown-You
page 52 } are taking that. We a:re practical men.
Mr. Mears: Part of that is already the present
existing channel.
The Court: Then qualify it to that extent. I think I see a
little insideMr. Mears: No, that is channel, but not Ballard's oyster
ground. This indicated in color is the property of Ballard,
in which an easement is sought.
The Court: . I go back to my statement that I think the
Commissioners ought to have the valuation of these several
interests sought to be taken separated, and not just in one
lump. Question this witness as to what is the value of
this in brown, which is the channel, and the green, which
is an area on either side of the proposed channel to be
affected by the anchors and wires. The immediate. question
,vas whether Mr. Acuff knows the value of the oysters that
he had taken up in his presence. I suggest that you break
it down.
Mr. Mears: We are not condemning the oysters, as such.
The Court: One or two witnesses said, if I am not mistaken, that when they went down into that channel and took
that cover and started that through the pipe lines into the
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disposal area that it would take dirt and oysters
and all.
~
Mr. Mears: That is correct.
The Court: That is certainly taking the oysters.
Mr. Mears: My contention is that the lessee of 8lil oyster
ground has a duty to minimize his damage by taking up
his oysters. He has a measure of damage of dredging those
oysters and replanting them elsewhere, but we are not
condemning the property on the oyster ground. Will you
read back the last question, Mrs. Gilliam T

Vol. II.
page 53

Note:

The question was read by the reporter.

Mr. Mapp: Mr. Acuff testified that he had no experience
with dredging, and we submitted that he had not qualified
as an expert to answer the question.
The Court: I don't know how many technical witnesses
you gentlemen have to testify before those five Commissioners, but I daresay that none of these oystermen have
had anything to do with dredging. This witness said he
didn't know about the dredging of the channel, but that
shouldn't affect his knowledge of the effect it is going
to have on the oyster lease of Mr. Ballard. He said he
didn't know anything about the dredging.
Mr. Mapp: He said he had no experience with dredging
whatsoever.
A. No, I didn't.

Vol. II.
page 54
Note:
porter.

~

Mr. Mapp: Read back his answer then.
The answer was read to the witness by the re-

The Court: I had the impression he knew nothing of
digging the channel, but do you know of the affect the digging of the channel will have on the oysters of Mr. Ballard f
A. You want me to answer that as you state itT
The Court: Yes.
A. I don't think there would be any damage to amount to
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anything. One reason, there is one a-rea there, when you take
the top off-I don't know where it is-but when you take it
off, you get a better bottom to plant oyst.ers than when you
start.ed. If you go from soft material to a hard material,
it would be a better bottom for oysters, would it notT
The Court: I don't know, sir.

A. I think everybody would agree with that.
Mr. Mapp:· We object to that answer, and would like to ask
that it be stricken from the record.
The Court: Overruled.
Mr. Mapp: We except to the Court's ruling.
The Court: Go ahead.
A. Does that answer your question r

lfr. Mears:

,v

Q. ould there be any permanent damage to
the area indicated by green, in your opinion 1
~
A. I don't think so, no, sir.
Q. Ln your opinion, how soon after dredging
operations were completed, could oysters be replanted on the
area indicated by green 7
A. ·well, there is a small area here-the anchors may have
made a hole. The balance could be planted right away
when the dredge left.
Q. Mr. Acuff, is not the channel-Will you indicate where
the channel presently runs, as marked off here on this outer
leg1
A. You mean in here!
Q. Yes.
A. You mean the width?
Q. No. The general angle of it.
A. I don't quit.e understand what you mean.

Vol. II.
page 55

Mr. Turner: Does it run to the north or south of the
last legf

A. The channel T
Mr. Mears:
Q. This is the proposed channel.
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A. Does it run north and south 7
Q. Do you recall a line of buoys 7
A. Yes.
Vol. TI.
page 56 } Q. Did they appear to be the channeU
A. Yes.

Q. vVere oysters planted in that area t
A. Out here they were, yes.
Q. And also the a:rea to the south?
A. The area to the south and the north both.
Q. In your opinion, would -it be advisable to plant in this
channel after it is dredged-plant oysters 7
A. If they planted it before, I don't see why they couldn't
again. You are only having the depth of the channel to
one foot or eighteen inches deeper as it was before. I
don't see why it would not be. After it was taken off, one
area will have harder bottom than before.
Q. From your experience wl1at does it cost to dredge and
replant a bushel of oysters 7
A. If they are plantcdQ. Somewhat similar to the ones you saw located on the
last leg of the channel 'l
A. Probably dredging them up and getting them overboard, between fifteen and twenty cents.
Q. Fifteen to twenty cents a bushel?
A. With big dredges, and as thick as they were planted.
Q. Considering oysters of the size of those you
Vol. II. examined on the last leg of the channel two weeks
page 57 } ago, would there be any increase in the rate of
· mortality by' dredging and replanting!
A. Oh, there would be some. There is bound to be some,
but I imagine it would be minor in amount-not too much one
way or the other.
Q. Do you know, on the present market, what is the approximate cost of seaside brush comparable to that you
observed in the last leg of the channel?
A. What it would cost you to buy it 'l
Q. Yes.
A. Around eighty cents.
Q. How much to plant?
A. How much it would cost 7
Mr. :Mapp: If your Honor please, I don't think this is
relevant. It is not connected with this situation.. It depends
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where they were gotten from; how they were gotten; how
they are transported; and I don't think it has any bearing
on the damage in this case.
·
The Court: Yes, it is pertinent, I think, Mr. Mapp. Anyway, they want to discuss the damages and value of this
property. I think they have a right to follow any method
they want, subject to your cross examination.
l\:lr. Mapp: I take an exception.
Vol. II.
page 58 } Mr. Mears: Will you read back the question?
Note: The question was read to the witness by the Reporter.
Mr. Mears:
Q. Answer the question.
A. What the cost per bushel, plus transportation, plus putting them overboard Y
Q. Yes.
A. I don't know what his transportation would be from
his source of supply. I don't think it would be over ten
cents at the outside.
Q. The cost of planting and transportation would be
what?
A. Maybe another nickel, or fifteen cents.
Mr. Mears: That's all.
CROSS EXAMINATION.

By Mr. Mapp:
Q. Mr. Acuff, you were originally in the produce business,
were you not?
A. How long ago?
Q. Before you got into the oyster business T
A. No, I was farming. I was in the produce business
twenty years ago.
Q. And you say you have approximately twelve hundred
acres of oyster ground 1
Vol. II.
page 59} A. Yes.
Q. Is that leased from the state?
A. Yes, sir.
Q. Haven't you given up a lot of your oyster ground?
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A. No.

Q. Did you personally own 14.23 acres of oyster planting
ground at the head of Cherrystone Creek f
A. The head of Cherrystone f
Q. Yes. Cherrystone.
A. How much!
Q. 14.23 acres.
A. That's right.
Q. By the head of Cherrystone Creek!
A. Right back of my farm.
Q. The other end from the Bay?
A. I know where you mean. Go ahead.
Q. You also have a corporation, do you noU
A. That's right.
Q. Do you own 4.95 acres located in Chesapeake Bay near
the Gulf!
A. That's right.
Q. Do you still have that?
A. Yes.
Q. Do you have 114.21 acres in the Chesapeake
Vol. II.
page 60 ~ Bay off Old Tom N eek Y
A. That's right.
Q. Does your corporation have 1,540.35 acres in Chesapeake
Bay off Wilkins Beach f
A. That's right.
Q. "\Vas this oyster ground posted as being on a delinquent
list, so far as payment of taxes, on February 18th, 1957T
A. It may have been, yes.
Q. Was it, or not!
A. Yes, it was. Some of it was.
Q. So your oyster operation has not been too successful,
has itt
A. I wouldn't say that.
Q. Now, as I understand your evidence, you think this
dredgingA. ·wait a minute. May I ask a question?
Q. I am asking the questionsThe Court: You have a right to make an explana-ntion.

A. I would check that receipt-that paper you have there.
Mr. Mapp:
Q. To get back to your evidence, as I understand it, it is
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your opinion this dredging operation would help this oyster
ground, instead of hurting it?
A. In the channel, yes, where it says the bottom is hard to
very hard. As a rule, from what I understand and
Vol. II. the information I get, and what I saw with my own
page 61 } eyes, a very hard bottom is a very desirable bottom. That is the reason we shell bottoms.
Q. While the dredge is going through the channel, do
you think it would disturb the oysters in the channel 7
A. If there were oysters there, yes.
Q. There were oysters there two weeks ago 1
A. Yes.
Q. And that is the only time you visited this oyster
ground to look at the oysters 7
A. That's right.
Q. I also understood you to say the oysters were very
thick there in the channel 7
A. Yes, they were reasonably thick it looked like.
Q. And you did say, if I understood you correctly, that
the dredge, in dredging the channel, would destroy whatever
oysters were in the channel 7
A. \Vhatever oysters were left on the bottom, yes.
Q. About how long do you plant brush, or seed, oysters on
your planting grounds before they are ready for market, Mr.
Acuff?
A. That depends on the ground and what size you want to
grow.
Q. You have examined these grounds. How long would
you say oysters would take to he ready for market 7
A. I don't know. I have no idea. No way of
Vol. II. telling.
page 62 } Q. Mr. Ballard would know, wouldn't he?
A. He should have an idea. He has planted it.
Q. Would you say anywhere from one to three years?
A. Yes, depending on the size he wants the oyster to
be.
Q. Do you think it would be safe to replant ovsters if a
dredge was coming back in a year to eighteen months after
this original dredging?
A. If they would have to move them, no.
Q. On the adjacent ground where the lines are going, can
you see any material difference between that-I think it is
referred to as green-can you see any material difference

124

Supreme Court of Appeals of Virginia

.A. M. .Acuff.
between the way the dredge would affect that and the channel
itself?
A. No, I don't see where the dredge would have any damage on the green, other than the spot where the anchor was
dropped, and a small area that would be temporary.
Q. How about the cable?
A. If there was any at all, it would be very, very temporary.
Q. How do you arrive at that conclusion?
A. I don't think the cable on the bottom where it says
hard and very hard-I think I am quoting one of the dredge
men-that the cables wouldn't go by so far in the bottom,
and the refore the cables should not be doing any
Vol. II. more damage than the actual dredging of the
page 63 oysters, running back and forth in the course of
several days.
Q. A cable scraping the bottom would knock your oysters
loose, wouldn't it?
A. It probably would, yes.
Q. And it would stir up your bottom considerably, wouldn't
iU
A. It would, but no more than ordinary dredging where you
were moving the oysters of your own accord.
Q. Now, have you considered where this silt is going to
be deposited, Mr. Acuffi
A. What silt do you mean-what they are pumping away!
Q. Yes, sir.
A. What do you mean? We considered-?
Q. Have you considered the damage of that on the oyster
ground?
A. Well, the distance it is being dumped, and the type
of bottom, what little bottom I did see and feel and from
the coring, the bottom apparently is very, very hard and
coarse, and therefore it wouldn't travel very far after it
was dumped.
Q. Well, according to the gentleman who testified, there
is going to be 164,480 cubic yards of material to be dumped
in that areaA. Yes.
Q. And, looking at this chart, and according to
Vol. II. the evidence, there will also be soft material,
page 64 } niedium material, and medium soft material-all
types of material-
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A. Well, according to this, 1, 2, 3, 4, 5, 6, 7-1, 2, 3three of the areas will be very very hard.
Q. What about the others?
A. ,vait a minute, now. .And two of the acres-a small
amount-the next would be three and a half feet of soft
material. Then we have five feet of soft material. It is
about half and half.
Q. How about the last-A. 2.9 to 9.4 of soft material. That would be not quite
seven feet of soft material there.
Q. The last part, as you notice, stops here. It doesn't take
in the basin.
A. No.
Q. .And all over the basin we find-how many cubic yards
are to be taken out of the basin Y
A. 54,000.

Q. You heard these gentlemen testify, Mr. Cottrell and Mr.
Rice, that there was no telling, or that you couldn't reasonably estimate, what would happen to that silt, or where it
would go. Do you agree with them Y
A: It would be hard to judge. You don't know how fast the
tide will flow or how many hours of pumping on ebb or flow.
Only the flood tide would go to it.
Vol. II.
page 65 ~ Q. It does present a potential danger?
A. Not too much.
Q. You disagree with them to that extent 7
A. Yes.
Q. Now, Mr. Acuff, you say that the seaside oysters-that
they are eighty cents a bushel. Is that right f
A. They can be bought for that, yes.
Q. What is the general market price Y
A. I don't know. I haven't bought too many.
Q. When did you buy some f
A. I priced some last week. I could have bought them
for· eighty cents, but I didn't like them and didn't buy
them.
Q. Who offered them to you f
A. }fr. Steelman.
Q. It is your idea that you could get those transported,
hauled and trucked and placed on these grounds for fifteen
cents a bushel 7
A. Yes.
Q. Wbo did you discuss that with 7
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A.
Q.
A.
Q.

I am using my own costs.
Do you have your own truck T
I hired a truck. Ten cents to haul them.
And the five cents-what was that forY
A. Throwing them overboard.

Vol. II.
page 66 }

Q. Do you operate a shucking house T

A. I shuck a few, yes, sir.
Q. ,Vhere is your house 7
A. Oldtown Neek on the Gulf.
Q. Are you shucking any nowt
A. No, sir. Haven't shucked for three weeks.
Q. You, yourself, haven't had any experience with the
dredging of a channel 1
A. You mean as far as the mechanical dredge, like these
gentlemen own!
Q. Yes.
A. No, sir, I don't.
Q. You have never had one come through your oyster
grounds, have you f
A. No, sir.
Mr. Mapp: That's all.
CAPTAIN ERNEST RICHARDSON,
a witness called in behalf of the Palintijf, being first duly
sworn~ testified as follows:
DIRECT EXAMINATION.
By :Mr. Mears:
Q. Please state your name, age, residence, and occupation?
A. Ernest Richardson. Age fifty-nine. Cape Charles,
Virginia. Fishing, and handling a few oysters.
Q. Captain Ernest, you live right on King's
Vol. II. Creek?
page 67 } A. That's right.
Q. And have for a number of years?
A. Oh, six or seven.
Q. And you are reasonably familiar with the oyster ground
located in King's Creek t
A. I would say so.
Q. Are you familiar with those· owned by Ballard's f
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A. Yes.
Q. And do you also have an acreage of oyster ground in
King's Creek'l
A. I do.
Q. Captain Ernest, have you had the occasion, recently, to
view the oyster ground of Ballard Brothers Fish Company,
with particular referenceA. I have.
Q. -to the last legT
A. I have.
Q. What were the approximate dates you have been upon
the grounds Y
A. I would say about January 20th or 25th-about there.
Q. With whom did you go on that occasion, do you recall!
A. The first time?
Q. Yes, sir.
Vol. II.
A. It was H. Allen Smith, Mr. George West,
page 68} 1\fr. Elwood Collins, Mr. Garland Spencer. I think
that was all-Oh, yes, Mr. Harold Wendell.
Q. What was the purpose of that trip Y
A. We were asked to go by the Town of Cape Charles,
and sort of check on the ground as to the number of oysters
and where they were.
Q. And did you make an examination of the ground Y
A. \Ve did.
Q. What did your examination disclose Y
A. We found a lot of plants on the south of the cliannel.
Q. Indicate it.
A. On the south side of the channel that we always use,
which is marked by a double line of buoys. We never found
any in that channel.
Q. Do you mean the area indicated by brown Y
A. \Ve found oysters in that channel.
Q. The channel· shown by brown f
A. Yes.
Q. With reference to the channel as laid out on this map
to the existing channel into Kings Creek, would you show
the Commissioners approximately how the present channel
runs-\Vere the depths from the channel ·read out?
A. Yes. Where the channel runs now different from
this-'l
Vol. II.
Q. Yes, sir.
page 69 } A. That runs out in this direction on the south
side of the red marker off Sandy Island.
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Q. In all other respects, it follows the course of this ch8Jlnel?
A. It does.
Q. Now, you testified that you found no oysters in the
present existing channel when you went in January?
A. That's right.
Q. Did you find any oysters in this green area here to
the south?
A. Of the existing channel Y
Q. The present existing channel?
A. We did. Plants.
Q. When was your next trip out to examine this oyster
ground?
A. That hasn't been too long-around the tenth of March,
I think.
Q. And what did your examination of the ground reveal
on that trip Y
A. We found the present channel full of oysters. We
didn't find too many big oysters-these big oysters had been
dredged out then, and we found plants in this area.
Q. They were planted since you were there Y
A. Yes.
Q. Describe the oysters that were planted there, as to
whether there was any appearance of their being freshly
planted?
A. Oh, they bad, definitely.
Vol. II.
page 70 } Q. Could you give an approximation of how
recently those oysters had been planted Y
A. They had to be planted within a few days because I
could see them planting there. I can see that every day
where I am located.
Q. Within several days before the last boat trip was made
during the month of March, you saw them planting oysters in
the green area, as well as the brown area 1
A. In all this area, sure.
Q. What did you observe as to the texture of the bottom
along the last leg of the channel?
A. I never observed any difference between the texture
of the bottom where the oysters were planted the first
time-on the south side of the present channel, or in the
present channel. It was all hard sand bottom, looked to
me. Not as hard as white sand, bnt a mixture of mud and
sand.
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Q. After your first trip to inspect the oyster ground on
this last leg, did you and several other persons who accompanied you arrive at the damages which you felt Ballard
Brothers Fish Company would sustain by the dredging of
this channel, and if so, would you state the amount of the
damage and how you arrived at it 7
A. That was on the first trip.
Q. Yes, sir.
Vol. II.
page 71 ~ A. We figured about seven acres on the south
side of this channelQ. Will you indicate that to the Commissioners?
A.. Seven acres on the south side. There was about seven
hundred and fifty bushels per acre. That was the figure
we come to that we thought was a fair number to put on an
acre, and at twenty cents a bushel to take them up and
move them, and twenty cents to take them up and bring
them back, we come to a figure of $750. of any damage that
may be done to the other part of the channelQ. Do you mean the ground Y
A. The ground or channel, because there was no oyster~
in that channel.
Q. I understand you to say there are no oysters in the
second leg of the channel Y
A. None at all.
Q. Are any in the brown area indicated here?
A. No, none in the brown area.
Q. Are there any oysters planted in this green area here
where the dredge pipe lines and trestles are?
A. No.
Q. What experience, if any, have you had with dredging
operation?
A. I haven't worked on a dredge too much, but I did once,
as a youngster.
Vol. II.
page 72 ~ Q. You have actually had experience on a
dredge?
A. Yes. For Hill Dredging Company.
Q. On the basis of your experience with working on a
dredge, what, in your opinion, would be the damage to the
oyster ground indicated by the brown-the dredging through
here-What permanent damage to the ground would result?
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A. Well, from Mr. Ballard's standpoint, I couldn't see any.
If I could explain it Y
Q. Yes, sir.
A. The present channel we have, for years to run by,
there has not been oysters in it. The water wasn't deep
enough to justify Mr. Ballard to plant oysters, because the
back wash from the propellers might cause it to sand up. If
this channel is made deeper, there may not be a back wash,
and it may be a better bottom to plant on.
Q. It is your opinion tlmt no permanent damage would be
done to the area that is actually dredged, so far as its use
as an oyster ground is concerned 'l
A. That's rigl1t.
Q. As to the green area in whicl1 the anchors and wires
are to be placed, what, in your opinion, is the damage, if any,
that will result to that oyster ground?
A.
en, according to an authority on this who testified,
I think, the first or second one to testify-

,v

Vol. II.
page 73

~

'Mr. Mapp: Suppose you testify from your
own knowledge, Mr. Richardson. The Commission heard what the others said.
A. I have heard said1\fr. Mapp:

"\Ve object to hearsay evidence.

Mr. Mears:
Q. Not what you have been told. On the basis of your own
knowledge.
A. According to :where the bottom is so hard, it don't look
as thoughQ. That is in reference to the last legY
A. Yes, and the shelf there will be from the small amount
of digging to be done, I don't see where that wire cable would
cut into the bottom any longer than a dredge would, which
is three or four inches long.
Q. The damage that would be done to the green shaded
area would be comparable to the same damage that would
be done by a dredge that was dredging oysters Y
A. I can't see where it would be any more.
Q. What damage, if any, do you think would result to ad-
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jacent oyster ground or adjacent oysters by virtue of any silt
deposits?
A. From the deposit of the dredge material, orQ. Both from the dredging and the deposit of
Vol. II. the dredged material.
page 74 } A. My experience on a dredge was that the
cutter head cuts the bottom and the suction takes
the bottom and carries it away. As for silt, where this
would be deposited, which is to the west of Bay Avenue, off
the Town of Cape Charles, flood tide is the only thing could
take it up, and there is a barrier down below it-a big jettywhich anyone that's been to Cape Charles has seen, to break
the tide, and I lived in Cape Charles when they dredged
the harbo·r and deposited it there, and there surely was siltin practically the same area as they are going to deposit
this, and I would not be surprised if some of that silt hasn't
moved from there, and in all the time of the removal of that
silt or from the beach, apart from Sandy Island that has
washed away, Mr. Ballard's oyster ground has got better
resulting from the dredging of the harbor.
Q. Have you ever heard of any point in King's Creek being
silted by virtue of depositing of dredge material by the
old Pioneer Ferry Dock?
A. No, I haven't. :Most of the mouth of King's Creek, I
have leases on.
Q. Captain Ernest, what is the nature of the current in
this general vicinity-King's Creekf Let the record show
that I am indicating the outer leg.
Vol. II.
A. I would say,-they have it marked, I believe
page 75 } there, flood, and I would say that's a pretty good
ma:rking of that tide.
Q. Is it usually a pretty strong flowing tide?
A. That will depend. Once in a while it is strong flowingnot always. Depending on the tide, whether it is in fast
motion or slow motion.
Q. At the mouth of King's Creek, is the water sufficiently
turbid to carry off silt or sand Y
A. I don't think there would be any silt carried away.
Q. Captain Ernest, what was the total value placed on the
damage done to M·r. Ballard's oyster ground by virtue of
this dredging-what was the total amount Y
A. By the committee that went there 7
Q. Yes.
A. $3,000.00.
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Q. And you testified that $750.00 was the cost-was any
permanent damage that might be done to the rest of the
ground1
A. That's right.
Q. And the $2,250.00 was the cost of dredging up and
planting the oysters, and dredging up and replanting them t
A. Yes. AB we saw them then.
Q. That is when the oysters were to the south, and there
were no oysters in what is the present channel T
A. Yes. And with the assumption that the big
Vol. II. oysters on the north would be dredged up.
page 76 } Q. Are those big oysters still there 7
A. No. They have been dredged up.
The Court:
men.

Let's recess for lunch at this point, gentleNOON RECESS.

Court reconvened at 1 :40, the same persons being present
as are heretofore noted.
CROSS EXAMINATION.

By Mr. Mapp:
Q. Captain Richardson, your home is in Cape Charles, is
it notY
A. Yes, sir.
Q. And you were designated as the town's representative
in this matter 'l
A. Yes, sir.
Q. When did you learn, Mr. Richardson, of this proposed
channel and harbor and ·yacht basin?
A. Well, it was sometime, I would say, early in the fall.
I wouldn't lmow the exact date.
Q. You have, I believe you testified, some oyster ground
in King's CreekY
A. Yes, sir.
Q. When did you sign a release for that ground 7
A. I would say some time in January.
Vol. ll.
page 77 } Q. You raise oysters there, and sell them locally,
mostly?
A. Yes, sir.
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Q. How much do you get a bushel for your oysters 7
A. Well, I have sold a lot of them for $3.50, and have sold

them for much less. Some for more.
Q. You carry an ad in the paper throughout the fall at
$4.50 a bushel, don't you 7
A. Yes, sir.
Q. In addition to that, you are also engaged in the fishing
business, aren't you 7
A. Yes, sir.
Q. "What type of fishing business do you do 7
A. Sports fishing.
Q. Do you have boats with which you fish T-You provide
boats and guides for fishing parties!
A. Yes, sir.
Q. How many boats do you have, sirT
A. Two.
Q. Captain Richardson, how long is this channel going to
be from the yacht basis out to the last leg?
A. I would say approximately a mile and a half.
Q. How long is the yacht basin, itself 7
A. I think about 500 yards long.
Q. And how wide 1
Vol. II.
page 78 ~ A. I believe 250 feet.
Q. What is the nature of the material of the
bottom of that location where the basin is to be dugi
A. I would say it is a mixture of mud and sand.
. Q. I understood you to say you worked on a dredger
when you were a boy 7
A. That's right. Years ago.
Q. And you haven't worked on one since 7
A. I have not, no.
Q. Mr. Richardson, would you know, from your past experiences working on a dredge, where the dredge would
normally commence its ope·rations-whether it would start
out and work in, or in and work out?
A. en, I would think the logical thing would be from
out in.
Q. As a matter of fact here where the basin itself is is very
shoal, isn't iU
A. Yes.
Q. Does it go bare on low water!
A. At times it does.

,v
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Q. So almost of necessity it would have to start out and
work in, wouldn't it T
A. That's right.
Q. On the outer leg the bottom is bard f
Vol. II.
page 79 ~ A. Yes, sir.
Q. That is a sandy bottom f
A. That's right.
·
Q. Are you familiar with what has been done by Ballard
Brothers to improve the bottom there 1
A. No, I am not. As to what they put there. The only
thing I would be familiar with would be my findings when I
was there as a member of the Committee to make a test of
that bottom with tongs.
Q. And I believe the first time you did that was around
January 20thf
A. Yes.
Q. Now, in referring to your evidence with reference to
the proposed channel and the present channel, as a matter
of fact, from the outer leg there is no channel existing at
all, is there f
A. At this particular time, Mr. Mapp?
Q. Yes, sir.
A. You mean is the depth there any deeper?
Q. That's right.
A. No, I think it is pretty much all the same across there.
Q. So tl1e channel would stop at the inside point of the
outer leg, and for the rest of the ground, the water
Vol. II. is about the same all the way across!
page 80 ~ A. Yes.
Q. A slight variation, but no trench or channel
through the last legf
A. That's right.
Q. Now, you testified in this case before, didn't you!
A. Yes, sir, I have.
Q. And at the last hearing, I believe there was some confusion in your mind as to where the last leg was to go, in
relation to red buoy No. 16 on the chart. You have been
cleared up on that, have you not 1
A. I have.
Q. Now, :Mr. Richardson, how far is your home from the
inner point of the last legf
A. I would say it must be a little less than a mile, since
this last leg is 1,200 feet, to the best of my knowledge.
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Q. A little less than a mile?
A. Between 4,500 and 5,000 feet.
Q. Now, in March you said you saw the Ballard boats
planting oysters out there 7
A. Oh, yes.
Q. Now, could you tell in what part of this ground, from
your home, the oysters were being planted?
A. Well, naturally when they are planted there,
Vol. II. I see them all the time. I have never seen them
page 81 ~ plant in the channel. I have seen them plant on
the ground, but not in the present channel.
Q. I am glad you mentioned that. When they plant-they
have about sixty acres there-their best oyster ground T
A. That is what Mr. Ballard stated.
Q. You have no reason to doubt that¥
A. No, I have no reason to doubt it.
Q. When Mr. Ballard plants that, he plants it in strips 1
A. That is the way it is marked off.
Q. And the strips run perpendicular with where this proposed channel is going?
A. That's right.
Q. In other words, there will be so many ships on one
side, and so many on the other f
A. Some was planted parallel with it-with this here-I
don't know how he dredges it, hut he planted parallel.
Q. But he maintains strips in planting!
A. That's right.
Q. Now, could you tell in March when you saw him putting
oysters there-Could you tell right where he was from your
homef
A. I never paid any attention to any particular date.
Q. Well, whatever day it was.
Vol. II.
page 82 ~ A. I never paid any af:tention, but he was planting oysters there all along.
Q. You wouldn't know what location it was in relation to
this sixty acres f
A. I seen him planting all of it.
Q. ,Vhat I am talking about, you testified, as I understand
it, that during March you saw him planting oysters f
A. Oh, yes.
Q. Could you tell exactly where he was putting those
oysters from your home f
A. On the north side.
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Q. And he was running them back in a. strip, wasn't he,
perpendicular with where the proposed channel is running?
A. Yes, and the monitor would unload and make a turn in
to the dock. That would make it parallel.
Q. Do you have any idea how many he planted at that
time7
A. No, I do not.
Q. How many would you say-How many did you see him
planU
A. Well, I haven't seen him plant more than-At different
times I have seen the monitor and the trucks.
Q. I am talking about March.
A. I don't know exactly how many. I seen him planting,
but didn't pay that much attention.
Q. One monitor load f
Vol. IT.
page 83 ~ A. More than five.
Q. Less than seven?
A. I wouldn't like to make that statement. I didn't keep
exact figures.
Q. Do you know how many he carries on a monitor?
A.. No. They look like they would carry three or four hundred bushels.
Q. And you say over five, but you wouldn't want to say
how many over five'/
A. No. That would be wrong.
Q. Now, Mr. Richardson, I understood you to say that in
the proposed channel there are oysters. Is that right?
A. Now7
Q. Yes, sir.
A. No. I couldn't swear to that.
Q. When was the last time you were out there before
yesterday?
A. About the 10th of March. Can I make this correction f
Q. I am just trying to find out if the oysters were in the
proposed channel at the present time Y
A. The second time we were there, there was no oysters
from about halfway in on that last leg in to about the end
of that last leg on the north side.
Q. And that was-'/
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A. Yesterday we never tried there.
Vol. II.
page 84 ~

Q. You are referring then to where the Ballard
Brothers have a marked channel-No channel, but
marked there 7
A. It is marked.
Q. Do you know whether it is a fact that, in planting in
strips, he plants up to there and on the edge, but that marks
his strips!
A. That has been marking them.
Q. How about where the proposed channel is on this chart.
Are there oysters in there nowt
A. There is on the outer leg. We had a. dredge there
yesterday-half of the outer leg.
Q. Did you dredge anywhere on the outer leg that you
didn't find oysters t
A. No, we only had the dredge on the last part of the outer
leg on the north side.
Q. Did you dredge anywhere else the proposed channel is
going that you didn't find oysters 7
A. We didn't dredge anywhere else.
Q. Mr. Ballard was willing for you to dredge anywhere
that you wanted to 7
A. I wasn't instructed to.
Q. Did you dredge where it is marked green on the chart!
A. Yes.
Q. Did you find oysters out there 7
Vol. II.
page 85 ~ A. Yes, in here.
Q. Now, Captain Richardson, you were there a
week or two ago with another group of gentlemen, were you
not?
A. Yes, sir.
Q. Where did you dredge-what did you do-hand tong!
A. Yes, hand tong.
Q. Where!
.
A. In here and in here and in here, and drift until we come
to the oysters, and tried different places. We tried on this
side, and found them here, but from here in, we didn't find
any except the present channel.
Q. The present channel or the proposed channel 7
A. The present channel.
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Q. But you found oysters here on the south side, and about
halfway on the north side, and then halfway-all throughin the proposed channel Y
A. All through in this present cliannel, and this part of the
proposed channel.
Q. Do you know, Captain Richardson, how many oysters
have been planted there, and how many are there now, of
your own knowledge 7
A. No, I couldn't say. I could only estimate.
Q. Now, have you had occasion to watch a dredge operate
recently?
Vol. II.
page 86 ~ A. No, I can't say I have.
Q. So it would be difficult for you to give an
honest answer as to just what it did or didn't damage,
wouldn't it 1
A. Well, if that bottom was soft where they are going to
dredge, you would think it would do quite a bit of damage,
but since it is hard bottom, I don't feel tl1ere would be any
damage.
Q. I am glad you mentioned that. Is it your idea that
where tl1c oysters are that the bottom is very hard bottom?
A. Yes.
Q. And it is true that the cable would not sink through
tbatf
A. I wouldn't think so.
Q. It would necessarily scrape along the bottom 1
A. Yes. If it was going to be a deep trench-seven or
eight foot deep, then you could say it would cut in, but since
the difference is going to be so little, it wouldn't go down
very far.
Q. The present water is about six feet f
A. Yes.
Q. And the proposed channel is to go to nine, so it would
be three feet there 1
A. Yes.
Q. But you don't think the dredge would cut out a slice of
pief
A. Down deep f I don't think it would.
Q. It would naturally scrape along where the
Vol. II.
page 87 ~ oysters are, wouldn't iU
A. The slice of pie is what the dredge would
make going ahead. The anchor would be here, and the
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Captaitz Ernest Richardson.
dredge here, and the cable would work forward like a slice
of pie. That is what you refer to.
Q. So, again, in answer to my question, it would be difficult
for you to determine just what damage it would, or would
not do-the digging of the channel there 1
A. We all know where the dredge is going to operate.
Any oysters there would be damaged, but those up on the
bank, I don't see where they would be damaged too much.
Q. Even with this cable scraping across them-that
wonldn 't damage them T
A. There would be some damage. It would probably be
negligible.
Q. Now, the silt would be deposited down by the old Pioneer
dock?
A. Yes, sir.
Q. How many cubic yards of that would be deposited there,
according to the Army Engineers1
A. Your figures, I heard, were 160,000, or 162,000 cubic
ya·rds.
Q. If they start, as yon and I both suspect they will start,
outside where the bottom is hard, and work in,
Vol. II. it is only natural that the hard bottom would go
page 88 ~ to the bottom of the pile of silt, and, as they work
in, the mud would go on top of thaU
A. ·well, any mud in that creek, you would suppose it
would be. I think that could be arranged not to, though.
Q. But, under the present plans, no dikes are to be placed
there, and the mud is not to be put on high land 1
A. Could I state why I said what I did about itY
Q. I would be very glad for you to explain.
A. If the dredging company didn't want to work hardship, they could start at the old ferry dock, and build a jetty
out from there.
Q. But there is nothing in the specifications or plans
about doing thaU
A. No.
Q. And once they get the right of way,or easement, it is
up to them to put it anywhere in that area-any place they
want it, isn't itT
A. I would hate to feel they were going to have that attitude.
Q. I would hate it, too, and so would Mr. Ballard. I am
just asking that.
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Captain Ernest Richardson.
A. I hope the people that would do that don't get the
contract.
Q. But it is possible it could happen f
A. Anything is possible.
Vol. II.
Q. About what is your current there, out on
page 89 ~ the outer leg-how fast does the tide run there!
A. Across this channel-proposed channel 7
Q. Yes, sir.
A. It is almost a cross tide.
Q. When you estimated your damages originally on this
suit, the only damage you figured was the taking up and
putting back of the oysters on seven acres of oyster ground T
A. On the south side. That's right.
Q. And then you give $750.00 for damage to the rest of the
ground. Is that right 7
A. That's right.
Q. And your figures were twenty cents to take them up
and transplant them, and get them up again, and put them
back for twenty more cents-forty cents for the total 7
A. Yes.
Q. Did you have any idea in arriving at that figure where
Mr. Ballard could put themf
A. No, we didn't, but since he has 576 acres, and I have
heard a statement of planting 90,000 bushels, I thought there
must be some ground somewhere suitable in that 576 acres to
take care of the oysters there.
Q. If he is going to take them up from this area, it would
be right foolish to set them right- beside that, in the open
current, with the silt, wouldn't iU
Vol. II.
page 90 ~ A. Just a minute- ·
Q. It would be right peculiar to put them in the
same body of water, in the same location, from which he
took them up to avoid their being killed, wouldn't iU
A. I think I heard Mr. Ballard make a statement that they
planted 20,000 bushels, or 17,000 bushels on the south side
of that channel last year.
Q. Yes, sir?
A. I heard him say yesterday he had 30,000 bushels on the
south side, so evidently he has increased his distance.
Q. But, of course, no channel was being dug there when he
did that!
A. I don't believe you understand what I mean. ·
Q. I don't believe you understand what I mean, either. No
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Captafo, Ernest Richardson.
channel was dug there wben he increased bis distance, was
there?
.
A. No, and there hasn't been any dug yet.
Q. That is what it is heading to now.
A. But this proposed channel wouldn't make him plant his
oysters further south this year.
Mr. Mapp: That's all.
RE-DIRECT EXAMINATION.
By Mr. Mears:
Q. Captain Ernest, this second suit of condemVol. II. nation of Mr. Ballard's oyster ground was instipage 91 } tuted February 7th, 1957. Can you give the Commissioners some idea of how many occasions you
have observed Ballard Brothers Fish Company boats planting oysters in this vicinity since February 7th of this year?
A. Oh, surely as much as seven or eight times. I know
that wouldn't be. any exaggeration.
Q. Planting oysters in this vicinity?
A. Yes.
Q. Mr. Mapp interrogated you as to Mr. Ballard's strip
planting. This runs generally north and south. Is that
correct!
A. Yes.
Q. Would there have been anything to stop Mr. Ballard
from planting up to the edge of this green line-in planting
this area-and picking up again-would there have been anything to keep him from planting in the area of the dredging!
A. I can't think so. He could have stuck up bushes and
poles there like he does other places.
Q. In other words, the inference is that Mr. Ballard
knowingly planted in the channel after suit had been brought Y
A. Oh, yes.
Q. Mr. Mears: That's all.
Vol. II.
page 92}

RE-CROSS EXAMINATION.

By Mr. Mapp:
Q. It is still his ground, isn't iU
A. I would think so.
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H. Allen Smith.
Q. And he has a right to plant it today if he wants tot
A. I wouldn't see anything to stop him.
Mr. Mapp: That's all.
:MR. H. ALLEN SMITH,
a witness called in behalf of the Plaintiff, being first duly
sworn, testified as follows :

DIRECT EXAMINATION.
By Mr. Turner:
Q. State your name, age, residence and occupation!
A. H. Allen Smith. Cheriton. Seafood Business. Fortyeight.
Q. Mr. Smith, state your background and experience in the
oyster business, please Y
A. Well, I have been actually in the oyster business since
about 1936, I would say. About twenty or twenty-one years.
Q. Do you own oyster ground, extensively?
A. Yes. 1Nell, I own oyster ground, not too extensively.
Q. Do you lease and control any large acreage of ground,
either directly, or indirectly?
A. Yes.
Q. I show you the Petitioner's Exhibit A, of the
Vol. II. proposed area to be dredged, and ask you if yon
page 93 ~ have personally been on the ground indicated by
the area shaded brown and green on that charU
A. Yes, I have on two occasions.
Q. What dates, if you remember?
A. ,vell, I believe the months would be January and March.
I guess the dates have been stated here. I don't ·recall the
dates exactly.
Q. Have you had any experience with dredging operations
being conducted in the vicinity of the oyster grounds under
your own control 1
A. Yes, I have had some experience with dredging, but not
with the larger type of dredge boats.
Q. It was a dredging project by the Corps of Engineers?
A. I misunderstood that question. I thought you were referring to the dredging of oysters.
Q. The dredging of a channel?
A. I have had no experience whatsoever with the dredging of a channel.
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ll. Allen Smith.
Q. But you have had with dredging oysters?
A. Some. Not too much.
Q. Based on your background in the oyster business, and
your experience, what is your opinion as to the
Vol. II. probably damage that would be done to the oyster
page 94 ~ ground indicated on this plat by the shaded area
colored brown, and two-separately-by the area
colored green f
A. Well, this would be a personal opinion, and I don't want
to hurt anyone, but I personally believe that there would be
slight damage to the green area-oh, for maybe three, four
or six months period. That is this area here, but I don't
think that there will be any permanent damage in here. In
here, if this channel has a lot of traffic in and out of the
channel, I think that would be permanent, unless the channel
was increased to a depth greater than proposed.
Q. Would that channel, after being dredged to eight or
nine feet, be any worse for the planting of oysters than the
present channel, which is indicated as being six and a half
to seven feet deep 1
A. No.
Q. It would not be damaged to any extent in that respect 1
A. That's right.
Q. ·would the channel be improved for planting oysters,
bearing in mind the condition of the soil 1
A. But I wouldn't, if it was my ground, plant any oysters
there if it was dug out, unless it was dug to a deeper depth
than the proposed depth.
Q. Would you plant in the presently used chanVol. II. nel 1
page 95 ~ A. Well, I think if the traffic wasn't increased,
I would. It depends entirely on the traffic.
Q. Traffic over oyster ground does damage it7
A. Yes, I think it does.
Q. And the closer the traffic is-the propeller of any boat
is-to the oysters, the more damage to the oysters 1
A. Yes, I would say so.
Q. Mr. Smith, on the first trip in January that you went
to these grounds, what did you find in the way of oysters in
the proposed area to be dredged?
A. Well, we taken samples of grounds on the north side
indicated here by green, and also on the south, and also in
the brown area, but there wasn't any oysters in the brown
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H. Allen Smith..
area, but there was oysters on the south side whieh were
seed oysters, and those we found on the north side were
oysters· large enough for shucking out.
Q. On the second trip, was there any change in the position of the oysters or quantity of the oysters 7
A. Yes.
. Q. ,Vhat was iU
A. There was seed oyste1·s on both sides of the channel, the
north side in the green area, and also in the brown area there
was seed oysters.
Q. What type of seed oysters were they!
Vol. IT.
page 96 ~ A. I identified them as being what we call seaside brush.
Q. Could you tell how long they had been planted 7
A. It had not been too long.
Q. Within two or three weeks 7
A. Yes.
Q. And this was about two weeks ago!
A. Two or three weeks prior to my last trip.
Q. Your last trip was about two weeks ago, was it not 7
A. Yes.
Q. Do you recall whether it was Saturday before last Y
A. I am quite sure it was this Saturday past two weeks.
Q. M:r. Smith, were you asked by members of the town
counsel of Cape Charles to assist in arriving at a value of
the property damage that would be caused by the proposed
dredging project 1
A. Yes.
Q. Who were some of the other members of the committee
you were with f
A. Mr. Ernest Richardson and Mr. Acuff, Mr. D. L. Edgerton, and Mr. Garland Spencer.
Q. Mr. Smith, are you confusing those witb the people that
went on the last trip? :My question was who assisted you in
assessing the figure for the probably damage to the property 1
Vol. II.
page 97 ~ A. Oh, I see. It was Hubert Bonniwell, Mr.
Garland Spencer, :Mr. Ernest Richardson, George
,vest, Jr., and myself.
Q. Did they arrive at a figure which that group of men,
including yourself, felt would be fair for the probably damage to be caused by this proposed dredging project?
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H. Allen Smith.
A. Yes.
Q. State to the Commission what that figure was; and how
you arrived at it?
·A. The way we arrived at this figure, we tried to more
or less figure out the acreage here in green, and we allowed
750 bushels of oysters per acre to be planted, and we figured,
I believe, that it was probably seven acres of land affected
right in here, and we come up with a figure of-I don't
know the total bushels, but with $2,250. That was solely for
the purpose of removing those oysters-getting them up,
removing them to another area, and then, if the parties saw
fit, to put them back in this area at a later date, allowing
twenty cents per bushel to replant the same ground when
they deemed it would be all right to plant, and then the
anchors and cables, we figured $750.00 probable damage
from that.
Q. In your business, do you have frequent occasion to buy
seed oysters or brush and plant it?
A. Yes.
Vol. II.
page 98 ~ Q. 'What is the current market value of the type
of seed oyster you and your group saw out there
about two weeks ago 7
A. The current present market 1
Q. Yes, sir.
A. The present market is ninety cents a bushel.
Q. What, in your opinion, is a fair estimate of the cost
of planting those oysters on ground similar to this you
observed?
A. Well, do you mean of the area where Mr. Ballard gets
his seed to where he plants them?
Q. If you know where he gets his seed f
A. I would say actual cost, probably fifteen cents.
Q. How about the cost of dredging them and replanting
them?
A. ell, in determining the twenty cents pet· bushel, we
assumed they would use a fairly large size dredge-boat
and equipment. If you use a large-size equipment, I felt
that twenty cents would be about what it would cost. I
could be a little off.
Q. If those oysters were dredged up and put on the dock
in Norfolk for sale, would there be a ready market at ninety
cents?
A. I think so.

"r
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H. Allen Smith.
Q. How many weeks would you estimate that market would
remain fairly stable Y
A. At least four more weeks, I would say.
Vol. II.
page 99 ~ Q. Mr. Smith, did you observe the condition
of the bottom of this area referred to as the last
legf
A. Yes.
Q. What type of bottom is tl1aU
A. Mostly sand bottom. A hard bottom.
Q. I call your attention to the Corps of Engineers probing
No. 1, made in the center of the last leg, and ask you to
examine it- ould, in your opinion, the character of that
bottom be improved as you go deeper!
A. That is a matter of personal opinion. I would be perfectly satisfied with it the way it is. It is very hard material.
If that is a clay, I wouldn't particularly like clay to put
oysters on.
Q. On the basis of examining that, and having looked at the
soil, you couldn't say the bottom would be damaged 7
A. No, I couldn't say.

,v

CROSS EXAMINATION.
By Mr. Mapp:
Q. Mr. Smith, in arriving at your $3,000.00 figure, you took
into consideration seven acres. Is tlmt correct t
A. That's right.
Q. And you based your number of bushels of oysters on
each acre at 750?
A. That's right.
Q. Should it develop that there is approxiVol. II.
page 100 ~ mately a thousand bushels per acre, that would
raise that figure, would it noU
A. Sure.
Q. And should it also develop that, instead of being seven
acres involved in this, there is approximately twenty-five
acres, that would have a thousand bushels per acre, that
would change your figure, too T
A. That's true.
Mr. Mapp: That's all.
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D. L. EDGERTON,
a witness called in behalf of the Plaintiff, being first duly

sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Mears:
Q. Please state your name, age, residence and occupation 7
A. D. L. Edgerton. Thirty-seven. Cape Charles. Wholesale fish business.
Q. Have you ever been in the oyster business¥
A. No. Never been in the oyster business.
Q. Do you have any general acquaintance with oysters f
A. Well, never being in the business, I can't consider myself an authority on it.
Q. Are you generally familiar with the King's Creek
area?
A. Yes, I am.
Vol. II.
Q. Did you go with a group, I think on March
page 101 ~ 9th, in Captain Ernest Richardson's boat, out to
King's Creek f
A. Yes.
Q. Did you examine the oyster ground with tongs in this
areaf
A. Yes, we did.
Q. Will you tell the gentlemen of the Commission what
you found planted f
A. We found what appeared to me to be seed oysters practically all over the ground, fairly well distributed, I think.
There was, I believe one little spot to the northwest where
we didn't find any, but I think we were beyond the ground
then.
Q. From your observation of the seed oysters, could you
determine whether they were recently planted f
· A. Not knowing too much about it, they appeared to have
been put there fairly recently.
Q. Could you venture a guess as to how recently?
A. No, I couldn't.
Mr. Mears : No further questions.
Mr. Mapp: No questions.
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GARLAND SPENCER,
iri behalf of the Plaintiff, being first duly
sworn, testified as follows :

·a witness ·called

DIRECT EXAMINATION.
By Mr. Mears:
.
Q. Please state your name, age,· residence and occupation.
A. Garland Spencer. Fifty-nine. Cape Charles.
Vol. ll.
page 102 } Q. What is your occupation Y
A. Seafood dealer.
·
Q. How long have you been in the seafood business Y
A~ Between twenty-five and thirty years.
Q. Where have you been in the seafood business-what
location!
:
A. King's Creek.
.
Q. For ho,v long a period of time in King's CreekY
A. Since 1931.
Q. Have you ever engaged in the oyster business Y
A. Well,.in a small way. Not too large. We had a couple
of shucking houses and some acreage.
Q. You have planted some of your own ground Y
A. Yes.
Q. In King's CreekT
A. Yes, one small piece in King's Creek.
Q. You do have a certain familia:rity with King's Creek,
do you not, Mr. SnencerY
A. Yes; I do.
Q. On March 9th, did you make a trip with Captain Ernest
Richardson on his boaU
·
A. Yes.
Q. To King's Creek to this oyster ground that has been
testified about here today!
A. Yes.
Q. Did you observe any tonging samples being
Vol. II.
taken in what is known as the last leg of the
page 103 } proposed area that is to be dredged Y
A. Yes.
Q. Will you state to the Commission what you observed 7
A. I didn't do the tonging, but I watched it. There was
seed oysters there, and sandy bottom.
Q. ,Vhere was this Y
A. In the channel, and also on the south and north side
of the channel in the green.
Q. In the green on both sides of the channel to be dredged f
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, A; Yes .
. ·: Q. ·what were your observations as to how recently those
seed oysters had been planted there 1
·

A. ,ven, they had been planted recently. I don't know
just how long, but not too long.
Q. Could you give an approximation 1
A. A couple or thtee weeks.
Q. And you say those oysters were planted in the area a:s
indicated to be affected by the dredging on this part known
as the last leg?
A. Yes.
Q. Did you also take samples for oysters further back
up the creek? Do you recall?
·
·
A. Yes, I recall we tried in the deeper water in the channel-what is the channel now, but I don't remember if there
was any oysters in there.
Q. Have you recently purchased any seed oysters 7
·
A. No.
Vot 11.
page 104 } Q. "\Vould you know-Then you wouldn't know
the current price of seed oysters?
A. Only by hearsay.
Q. Would you know what the approximate cost would be
of dredging and replanting a bushel of seed oysters?
A. Dredging them up and replanting them 7
Q. Yes.
A. Well, I was on that-I was with the five men that figured
on that for twenty cents a bushel.
Q. Since February 7th of this year, have you observed any
boats of Ballard Brothers Fish Company planting oysters
in the area that is indicated on this plat here to be affected
by the dredging 7
A. Yes, I have seen the boats out and planting. I don't
know what area-what squares-it was, or whether it was
in the channel or north or south or where, but I have seen
them planting there.
Q. Could you say it has been in the vicinity of this red
beacon, No. 16, either to the north or south 1
A. In the vicinity of the last light?
Q. Can you say whether oysters have been planted within
that seven-hundred foot area 7
Mr. Mapp: If your Honor please, there is no contest about
that. It seems to me that we are wasting a lot of time.
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Elmore Ballard.
Of course he has planted oysters there. We seem to be
going over and over it. We admit we planted there ourselves.
The Court: You admit that?
Vol. II.
page 105 } Mr. Mapp: Yes, sir.
Mr. Turner: Planted all those oysters since
February 7th T
Mr. Mapp: He has planted the oysters there.
Mr. Turner: If you admit it, it will save a lot of time.
Mr. Mapp: We haven't planted since February 7th.
Mr. Turner: That is our contention. That they have.
Mr. Mears: No further questions.
CROSS EXAMINATION.
By Mr. Mapp:
Q. Mr. Spencer, when was this suit-not this suit, but the
other suit brought-Do you remember, approximately1 I
know you don't remember the exact date.
A. Pertaining to this same thingT
Q. Yes.
A. It was in January, wasn't iU
Q. '\Vas it January, or before that Y
A. I don't know.
Q. Now, oysters-they are like potatoes in that you have
to plant them in order to harvest them 7
A. That's right.
Q. And you can't harvest oysters, no matter how good
the grounds unless you plant oysters there, can you T
A. No.
Mr. Mapp: I think that's all.

•

•

•
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•

Vol. II.
page 108}

ELMORE BALLAR.D,
a witness in behalf of the Defendant, being first duly sworn
testified as follows :
'
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Elmore Ballard.
DIRECT EXAMINATION.
By Mr. Mapp:
Q. 1\fr. Ballard, will you state your name and place of
residence, please sirf
A. Elmore Ballard. "Willis Wharf, Virginia.
Q. And what position, if any, do you hold with Ballard
Brothers Fish Company, Incorporation, which is the defendant in this suit?
A. I am its president.
Q. Mr. Ballard, approximately how many acres of oyster
ground is owned by the Ballard Brothers Fish Company, Incorporated, at the present time 1
A. It is roughly sixteen hundred acresVol. II.
page 109} Q. And where is that acreage located'l
A. There is maybe six hundred or seven hundred on seaside. The rest is on Cherrystone or King's
Creek.
Q. What use is made of this oyster ground Y
A. Well, the ground that Ballard Brothers Fish Company
owns on seaside is primarily a seed planting area, or a place
for growing seed, rather. Part of that in Cherrystone is
seed area, but it is primarily for the fattening and growing
of oysters.
Q. About how many acres do you have in what I will refer
to as the Cherrystone-King's Creek area Y
A. It would be about-About seven hundred acres-between seven hundred and eight hundred, and probably two or
three hundred in riparian rights. Approximately a tl1ousand
acres altogether.
Q. That includes riparian rights and the land which is
leased from the state?
A. That's right.
Q. Mr. Ballard, is there a difference in the quality of your
oyster ground in the King's Creek area?
A. Definitely so. Some of it is mud bottom which is good
oyster ground, and some of it is not. Some is sandy and
no good whatsoever, and on some of this ground which was
sand, we have added natural cleanings from the western shore
and have made good bottom of it.
Vol. II.
page 110 } Q. "\Vhere is your best oyster ground situated
in that area, Mr. Ballard?
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A. Sixty acres· of it around the channel. Taking out four
and a half acres from the outer leg, it takes in twenty-three
acres of the channel, and this sixty acres is the best we have.
There is some other that is nearly as good, but not quite.
Q. Th channel itself consumes four and a half acres, approximately Y
A. That's right.
Q. And the area to be used by the outer leg would be nineteen and a half acres Y
A. Yes.
Q. Out of the sixty acres Y
A. That's right.
Q. Do you feel that that is the best oyster ground ·owned
by your corporation Y
A. That sixty acres Y
Q. Yes.
A. I don't think one acre is better than the other. I think
it is all about alike. I have seen no difference between one
piece and another.
Q. You referred to building up the bottom on this sixtyacre tract. Will you explain to his Hono·r and the gentlemen
of the Commission what your company did to build up this
bottomT
A. That question was asked yesterday. Actually, it is
the cleaning from the beds on the western shore.
Vol. II.
Exactly what that type . of bottom is, I don't
page 111 ~ know. It is fine shell-some people call it marland we have hauled thousands of tons to put on
that sixty acres. It would be hard to say to a penny what
the cost was, but, with the help of the company in Norfolk,
we figured it was more than $5,'000.00 an acre to build it.
That. sixty acres cost this company and the company in
Norfolk better than $300,000.00.
Q. W'here does the proposed channel go through this sixty
acres of oyster ground-what part of iU
A. Just about through the center. Maybe a little further
to the north tltnn the south. ·
Q. What is the flow of the tide in that area 7
A. Rigl1t cross ways of the channel.
Q. In addition to the flow of the tide there, where is the
flow of the tide in and out of King's Creek?
A. The flood flows east and the ebb flows west in King's
Creek. Cherrystone, being a larger creek, flowing east
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and west, when the tide strikes Cherrystone channel, it flumes
out in there. You call it an eddy.
Q. Now, Mr. Ballard, how many-The area ·referred to on
this plat as being in brown shading, where the channel is
actually to be dug-approximately bow many bushels of
oysters do you have there at the present time f .
·
A. On these sixty acres, 61,700 bushels-That
Vol. II.
would, roughly, be a thousand bushels an acre,
page 112 } and a few bushels over per acre. No acre in that
is treated differently from any other acre as far
as planting or reaping.
Q. You mentioned four and a half acres in that area, I
believe-Is it your evidence that there are approximately
4,500 bushels of oysters in that particular section f
A. Between 4,500 and 5,000.
Q. Where the channel is actually to be dug?
A. Yes.
Q. Now, in the fifty-four acre strip referred to on the
chart, do you have oysters planted in the entire fifty-four
acre strip?
A. You mean-7 You are speaking ofQ. Of the green area.
A. No, only in the outer leg, which is planting area-in
the made bottom. There is some rock in the fifty-four acres
further in shore, but how many acres that takes in, I don't
lmow.
Q. ,ven, about how many bushels of oysters do you have
in that green shaded area that you are asking damages for
in this suiU
A. Between nineteen thousand and twenty-two thousand
bushels. That is plus, of course-There is about nineteen
and a half acres there, and that would be nineteen to twenty
thousand bushels in the green. There is a thouVol. II.
sand bushels to the acre, and there is twentypage 113 } three acres in the outer leg, and four and a half
acres, of course, in the brown shaded area.
Q. Under normal conditions, when would these oysters be
taken up to be sold f
A. Well, if next year is like the past, we will start moving
these oysters in September.
Q. How are they moved out? Do you get them up in one
block, or in strips, or how?
A. It is all treated as one bed, and is marked off in approximately eight to ten squares. We use a conventional
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Elniore Ballard.
dredge for dredging, with chain on the end of it, and power
to pull it.
Q. They are gotten up in strips Y
A. Yes.
Q. And re-planted in strips?
A. The reason we plant them in strips is, of course, the
age. The first strip to be taken up were the first planted,
because that would be the oldest.
Q. Mr. Ballard, there has been some evidence here about
when you planted and haven't planted there. Will you explain to his Honor and the Commission just what you have
done in planting oysters since the first suit was brought 1
A. There hasn't been any change in our planting oysters
this year or last year or any other year, except
Vol. II.
maybe fifteen years ago. There is one section
page 114 ~ that I spoke of in the first proceeding, in which
17,000 bushels of oysters were put in a twenty
acre piece, but all this sixty acres, for the last twenty or
twenty-five years have all been planted alike. ,ve never
had the courage until about two years ago to plant this
twenty acres of the ground with seaside oysters. We had
always put transplants from the western shore there.
Q. Did you plant any oysters there in March f
A. Yes. There has been some planting in March.
Q. How many have been planted 1
A. I don't know as I could say exactly, because I don't
have the figures since the last court proceeding. When it
was condemned, I took the figures from thn t particular time.
Q. Can you show the gentlemen of the Commission just
where these oysters were planted in March f
A. In March?
Q. Yes.
A. Out 11ere, it is divided in eight or ten strips. There
is a strip right here that was taken up some time in September, between the 18th and the last. \Ve didn't shuck
any after February, and it has been done, general1y, since
the 18th of February. Just what that is, I don't know-between four and five thousand bushels came out, and they
went in.
Q. That is normal procedure 1
A. Yes, but that doesn't include what is already
in there.
Vol. II.
page 115 ~ Q. If I understand.your evidence: in computing
the damages for which you are asking, you are
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not including the approximately five thousand bushels that
have been planted here in part of the outer leg!
A. I am just going to February 18th.
Q. Excluding those-the four or five thousand bushels that
you planted there in March, how many oysters do you have
in that vicinity at the present time f
A. All the oysters in the creek. Q. I don't mean your seed oysters. I mean your marketable oysters f
A. That will be marketable next fall T
Q. Yes, sir.
A. Between 92,000 and 95,000.
Q. Bushels of oysters 1
A. That's right.
Q. Now, Mr. Ballard, you have heard, and you, of course,
are familiar with, what has been proposed by the Army
Engineers. Is it, or not, your belief that that would do you
real damage if they do what they propose 1
A. Absolutely. I certainly do.
Q. And what are your reasons for arriving at that conclusion, Mr. Ballard 1
A. Well, in the first place, they are taking four and a half
acres of the best oyster ground I have. I will never be able
to plant that again. The other nineteen or twenty acres, it
will be two years before I can use that again.
Vol. II.
page 116 ~ Q. Why is that?
A. If the channel is dredged this summer, I
would not be fool enough to plant it this fall. The engineers
state that they may come back in a year and dredge it again.
Even if they don't, the foil owing fall, I wouldn't have the
money to spend to put $25,000.00 worth of oysters in that
area. I could go there and put a test-maybe 500, 1,000 or
2,000--I will have to test the land again like I did twentyfive years ago. It may have to be rebuilt all over again, but
certainly I will have the loss of the ground for two years
at least.
Q. You are referring, now, to the area where they will use
the anchors and cables?
A. Yes.
Q. And four and a half acres in the channel f
A. That is a complete loss.
Q. l\fr. Ballard, in the answer filed in this suit by your
corporation, the damages to the eleven-acre tract is estimated
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to be $35,000.00. Will you explain to his Honor and the
gentlemen ·of the Commission how you arrive at that figure'I
A. At first, we felt that in the outer leg-the brown areathere· were three and two-thirds acres. Since we investigated
mo·re, we know that it is four and a half acres. I can prove
that we have cleared more than $1,000.00 per acre
Vol. II.
on that in the past per year. This year, it
page 117 ~ showed more than $2,000.00 per acre. Last year,
and the year before, $1,500.00 or better, but I
won't put it that high. I will say $1,000.00 per acre. If I
am losing that four and a half acres entirely, and certainly
I will, it looks like it ought to be $8,000.00 or $9,000.00 an
acre. It is worth $10,000.00 really, and actually there is
four and a half acres in that strip.
Q. What do you estimate would be the damages to the
fifty-four acre tract-That is the area to be used for the
swinging ackors and trestles and cables and so forth 'I
A. Well, of course, like I said before, what I am concerned
most about is the outer leg, which is twenty acres, where
the cables would be used. How much of the rock is inside
of that, I don't know. For that ground-that twenty acresinasmuch as we are going to lose it ·fo-r two years, it seems to
me, I should be paid as much out of it as I can get out of it.
I can show that it makes $2,000.00 an acre. I am asking $1,000.000 an acre. That brings the amount up to $40,000.00.
Q. Now, Mr. Ballard, in addition to that, how many shells
do you have planted on your additional oyster ground thereon your seed oyster ground 'I
A. Planted on the rock around the shore, a mile and a half
in length, there is 12,000 bushels of shell. How many
oysters, of course, I don't know from one year to the next.
Sometimes 5,000, sometimes 25,000.
Vol. II.
page 118 ~ Q. That is seed oysters?
A. That's right. I haven't had a good catch
there in about three years. I am due one. I usually catch
every three years. If I get a good set there, I will get 50,000
bushels of seed.
Q. Mr. Ballard, in the event the channel is dredged and
kills the oysters, could you permit the oysters to stay there
after they were killed 'I
A. Over the entire area 'I
Q. Anywhere that they were killed'/
· A. I would have to move them, naturally. They are in
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clusters. I would· have to move them before I could plant
.more there with them. That would be too expensive, doing
that.
Q. Have you prepared a statement, Mr. Ballard, showing
the oysters planted and dredged there, and the sales and
costs on this ground now in question Y
A. That is just for this yearf
. Q. Yes, sir.
A. I have.
Q. Will you explain that to his Honor, and to the gentlemen
of the Commission 7
Mr. Turner: We object to any self-serving statement that
may have been prepared by Mr. Ballard. His records are in
his possession and I think the entire record should. be considered, rather than something that serves his
Vol. II.
interest.
·page 119 ~ Mr. Mapp: If it is a statement that he prepared from the records, I think it is proper
evidence.
The Court: I think that the original records speak for
themselves. Mr. Ballard can testify from his own knowledge.
Mr. Mapp: Yes, sh-.
Q. Mr. Ballard, in reviewing your records, what did you
determine was your profit per acre during the last year
on this oyster ground f
A. The profit per acre was-

Mr. Turner: Your Honor, we object to his reading from
the memorandum he made up.
The Court: I thing that is what I ruled. If he knew
what he made, and what his profits were, they have a right
to call for the records.
Mr. Mapp: Yes, sir.
Mr. Turner: Did I understand the Court to rule that he
can read this memorandum f
The Court: With the understanding that you have a right
to call for the original records, and can require them to
be brought into court.
Mr. Mapp: All right, sir, go ahead.
Mr. Turner: We except to the ruling of the Court until
the original records are presented.
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The Court: Can you bring the original records. It is
quite a job, I know. It is a day by day operation.
Vol. II.
.page 120 ~ Mr. Mapp: If your Honor pleaseThe Court: The Court is trying to hold that
the original records might be, and are, the best evidence
before the jury. The fact that you have prepared a statement to be filed is not necessarily evidence. If you can
produce the records, and testify from your records, not from
the statementA. Actually this type of record don't go through our bookkeeping system.
Mr. Mapp: '\\7ouldn 't he have a right to testify from
notes made by him from his records T
The Court : He can testify from his original records.
Mr. Mapp: There is no way he can sit in a witness chair
and prepare that statement.
.
The Court: I thought his last statement was-What did
·you mean, Mr. Balla·rd?
A. In planting oysters in the creek, we copy the records
in a small book-maybe the captain of the boat takes it down,
and the only thing that goes through the books at home is
the cost of the oysters. I have this for this particular piece.
There is other boats in this creek, too.
The Court: Don't you have original ·records from which
you took that statement 1 If it is from your memory, you
can testify from your memory instead of from that statement.
Vol. II.
page 121

~

Mr. Mapp:
Q. Mr. Ballard, according to your own information, and what you could refresh; your memory on from
records, wlmt was the profit per acre on this sixty acres
of oyster ground through which this channel goes through
the centert
· A. A little over $2,000.00 per acre.
Q. And, in arriving at that figure, what cost did you allow-What was the basis of your cost T
A. Well, the cost was $1.00 a bushel for the oysters on the
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bottom. After taking oysters from the bottom, they are in
the neighborhood of $3.00 a bushel. There were 51,000 bushels
planted, in that area, and 75,000 bushels reaped from the
51,000. That was twenty-five cents, I believe, per bushel for
the 75,000 bushels-twenty cents per bushel to take these
oysters up and haul them to the plant, and there was $1.25
per gallon charged for carrying them through the house. I
believe there were a little over 38,000 gallons, and that the
number of selects were roughly 11,000 out of the 38,000.
Q. And, upon that basis, that left you a net profit of over
$2,000.00 per acre Y
A. That is correct.
Q. Mr. Ballard, how close is the proposed disposal area
for the silt to your oyster ground Y
A. Well, between the proposed channel that is the brown
area on this, and the present place they are going
Vol. II.
to deposit the material or the silt, there is appage 122 ~ proximately 35,000 bushels of oysters-maybe
40,000, maybe 30,000-I don't know just where
the channel lies. The south portion of that bottom is three
hundred yards from the south side of the disposal area.
Q. Under the present plans, is there to be any dike, or
anything, to keep that silt from going with the tide, wherever
the tide flows Y
A. I have heard of none.
Q. Is it, or not, your opinion that the silt deposited there
will destroy all of this sixty acres of oyster ground Y
A. It is my opinion that it would. Of course, the silt is
something I don't know anything about. As I stated before,
I know what is going to happen to the area where I am affected by the dredging, but what is going to happen with
the silt, I couldn't tell you. I don't think any man could
tell until it is dredged. It is there in the water, and with the
southwest winds and flood tide, it will come in there.
Q. There has been something said here today about sand
having been deposited previously in this proposed disposal
area. Do you remember anything about that,
A. Just a little hit. I think at one time the beach front in
Cape Charles was washing pretty badly, and they requested,
I believe, the Steam Construction Company to pump the sand
over inside on that bathing beach there, and, of course, it is
washed away now.
·
Vol. II.
page 123 ~ Q. Do you know the type of material that was
put there?

160

Supreme Court of Appeals of Virginia

Elmore Ballard.
A. It was sand.
.
Q. Now, the 23,000 bushels of oysters you estimate will be
lost in the channel and in the anchor area. You are asking
$1.00 a bushel for them 7
A. $1.00 a bushel.
Q. And the remaining oyster ground that you own there,
you are asking $25,000.00 fort
A. That's right.
Mr. Mapp: That's all.
CROSS EXAMINATION.
By Mr. Turner:
Q. You testify that you have about a thousand acres in
Cherrystone Creek and King's Creek, in the vicinity of this
proposed channel 'I
A. There is seven hundred and some leased. The riparian
rights I don't know the acreage of.
Q. You did state that you thought it amounted to about
a thousand acres 'I
A. That's right, roughly.
.
Q. And of this thousand acres, how much is not planted
now'/
A. The-re is about-A little over a hundred acres that is
planted with marketable oysters to come over next fall.
Q. And approximately nine hundred, thenA. And approximately three hundred has shell rocks and
shell plantedVol. II.
page 124 ~ Q. Then six hundred is vacant T
A. That's right. It may be a little more than
that. There is some bottom that is not planted that is good
bottom.
Q. Is this six hundred acres suitable for planting oysters,
Mr. Ballard T
A. No.
Q. Then it is valueless oyster ground T
A. In one sense, for planting oysters. I have found it that
way.
Q. For all practical purposes, it has no value at all at this
time7
A. The rest of this six hundred acres T
. Q. Yes.
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A. I couldn't say that. I could turn it out, and let the
public take some and turn a bunch of thieves in there.
Q. Except for keeping people from your ground, it has no
value for planting 1
A. Maybe half of that can be built up like the hundred
acres we have built. It does have possibilities, but it is not
safe to put oysters on. If the material is available, and
if I have the money, we can build some more. It took twenty
years to build these hundred acres.
Q. You referred to building these hundred acres. Are you
able to show the Commission a single tong full of marl 1
A. I don't think anybody trying-I don't think
Vol. II.
you could see it if you looked for it. There is
page 125 } about eighteen inches of sand over a hard clay
shelf, and this material has been added until it
will support oysters. I think you could look through it and
find it. I did what they asked me to do.
Q. You heard all of these gentlemen testify so far, and the
ones on the ground said they saw no sign of any shell f
A. That's possible. There are shells on the bottom. Possibly they couldn't see any.
Q. Then you agree that is a clear picture of the ground f
A. What they testified to? No, I don't.
Q. They were all wrong?
A. In so far as knowing what the bottom is, yes. I know you
can't catch sand in six feet of water in a pair of tongs.
It just won 't stay in a pair of tongs.
Q. And this marl that you talk about won't stay in there
either, will it 1
A. Evidently it has been staying there. We are planting
oysters on it. The oysters that these gentlemen saw were
all alive. They were put there in September, October and
November, and are very loose on the bottom. If there was
live sand, they would have been stuck.
Q. Mr. Ballard, you were with this same company back
when Mr. Cottrell testifies his company dredged for the
Pennsylvania Railroad and dumped in about the middle of the
proposed disposal area, ,veren 't you f
A. With Ballard Brothers f Yes.
Vol. II.
page 126 } Q. You were familiar with this operation at
that time, were you not?
A. No, I was not.
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Q. You told Mr. :Mapp that you remembered when they
made this deposit on the beach Y
A. I heard them say the beach front was washing.
Q. Was your previous answer to Mr. Mapp concerning
the depositing of dredged material in front of the town of
Cape Charles based on personal knowledge, or hearsay¥
A. Well, I watched it being pumped there.
Q. You were familiar with the oyster growing operation
of the Ballard Brothers in King's Creek, were you not Y
A. Sure.
Q. Are you in a position to say that any· silt damage was
done to Ballard Brothers Fish Company's ground, then, at
that time'l
A. Not at that time, no. It is a different thing now. The
old Pioneer dock was there then.
Q. There is still some of it there now, isn't there T
A. I don't believe it was the same area.
· Q. There is still some· of the Pioneer dock?
A. A few bunches are there, yes. No bulkhead.
Q. Mr. Ballard, can you point out to the Commissioners
Tract No. 4 of your oyster ground, containing 131.9 acres¥
A. It is not on this plat. It is not shown here.
Q. Isn't it around this section-No. 137
Vol. II.
page 127 ~ A. It is in this area. I don't know whether
it is Plat No. 4.
Q. That section No. 4 does comprise part of the area referred to as the last leg!
A. That's right. :l\faybe half, or a little more than half
of the sixty acres.
Q. Now, this section which comprises half or a little more
of the area of the last leg-Isn't it true that your company
acquired that by assignment on January 14th, 1955'1
A. No. Only a small piece that doesn't show on this chart.
I may be mistaken, but I think you are referring to a piece
owned by Mr. Will Travis.
Q. I nm referring to the piece of ground assigned to your
company by the administrator of the estate of W. W. Ballard?
A. After his death-maybe before. I don't remember.
He held part of this. He was president of Ballard Brothers
at that time-a stockholder and officer.
Q. You do recall his estate was settled J anunry 1955, and,
in the process, the administrator transferred to Ballard
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Brothers Fish Company, the defendant here today-that they
acquired that ground from the administrator?
A. Yes.
Q. What did your company pay for that ground in January
of 1955?
A. I don't remember.
Q. Your memory was excellent a moment ago.
A. I doubt that we paid anything for it. It
Vol. II.
was transferred to us like the ground in the
page 128 ~ Chesapeake Bay that was owned by Ballard
Brothers Fish and Oyster Company.
Q. Is that your best recollection-that your company paid
nothing for it 7
·
A. I am pretty certain. It may be that they paid a dollar.
Q. You haven't engaged in building up that ground since
you acquired it in 1955 Y
A. There has been no transplants since 1955.
Q. I believe you testified that you made $2,000.00 an acre
on this ground the last three or four years Y
A. The last three years.
Q. That was prior to the time that you acquired this land
for nothing?
A. Yes, sure. The last three years.
Q. What is the most money your company paid for the
assignment of any oyster ground that your company owns?
A. A dollar an acre, I think. I don't think there is any
difference in oyster land. Some places it is fifty cents an
acre.
Q. Have you spent almost your entire life in the oyster
business, Mr. Ballard f
A. I was born in it.
Q. Are you familiar with the transfer of oyster ground
between buyers and sellers in this area?
A. No. If I were in business with another person and he
died and left it to meQ. You don't know of any oyster ground being
Vol. II.
sold for as much as $8,000.00 an acre?
page 129 ~ A. I couldn't say. There probably has been.
I haven't had any ground to sell.
Q. Are you familiar, from past experience in the oyster
business, with dredging by the type of dredges used by the
·
Corps of Engineers f
A. That they use to work? I am not experienced, but I
am familiar with them.
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Q. Where have you had the opportunity to examine that
sort of operation 7
A. I have seen it working on seaside here-at Quinby and
other places. In fact, I bought a pump exactly like the one
they use to dredge with, and have it on a barge now. I
should have some knowledge of it, or I wouldn't have bought

a

.

Q. You don't use it for dredging!
A. No.
Q. You said you didn't know about the depositing of silt
from such an operation 7
A. I said I don't know what the extent of the damage is
going to be from the silt, and that I don't think anybody
is about to know until it is done.
Q. Then the basis of your answer setting out $25,000.00 to
$35,000.00 damages from the depositing of silt is based on
the purely speculative?
A. That is the area beside where the 23,000 bushels are.
There are 75,000 bushels of oysters and 25,000 bushels of
shells. It is just a guess. I don't know what it
Vol. II.
will be where the channel is going in this green
page 130 ~ area. I know I will lose every oyster on it.
Q. You dredge up this sixty acres-that comprises the twenty that you prize most. Why do you dredge
that every year7
A. Every year, and sometimes twice a year. I haven't in
the last three years, because ,ve haven't put any transplants
there.
Q. You never put back shells on this ground for catching
purposes?
A. Never have. What acres do you mean T
Q. What is in this last leg. And, in dredging this once or
twice a year, you never put shells back on it when you are
through7
A. If it was shell plants we were planting, naturally there
is a bale attached to the dredge that takes the oyster up and
doesn't remove the bottom-doesn't remove the marl.
Q. It takes everything a standard oyster dredge would get,
,
doesn't iU
A. This is very fine material, and goes through the bag,
and we dredge it lightly.
Q. I believe you previously stated at other hearings involved· in this suit that on the north of the channel you had
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mature oysters that you were holding for shucking probably
this fall and winter!
A. On the north side of the proposed channelVol. II.
I don't get it. We had 5,000 bushels last year.
page 131 } That has been removed since then, and it is
planted back.
Q. And immediately prior to the last hearing, you were also
engaged in removing oysters from that area Y
A. We removed one section on the outer leg. We removed
those since February 18th.
Q. ·where did you remove the oysters from for your shucking operations the remainder of the year!
A. I don't know what you mean. We stopped shucking
the last day of February.
Q. You shucked more than 5,000 bushels of oysters, didn't
you!
A. Yes.
Q. Where did they come from!·
A. This sixty acres, and a few other acres in the creek.
Q. Since you finished your shucking in February, you have
planted back that sixty acres!
A. No. It was planted from the first of September.
Q. What part of that have you left bare at the present
time!
A. There is a small acreage, as I showed some of the Commissioners yie.sterday, in shore close to the second leg, which
will hold 2,200 bushels that is not planted. Since February
18th, there has been planted between 4,000 and 5,000 bushels,
off-shore in a square. That square was moved after February
18th.
Q. But both immediately prior to, and after, February 18th,
you have, after finishing this year's operation,
Vol. II.
planted back all except an area which will hold
page 132 } 2,200 bushels-the entire sixty acres 1
.
A. This sixty acres was completed except for
4,500 bushels.
Q. It was completed this winter after getting up the
mature oysters 1
· A. ·we started planting back in September.
Q. After you were notified that the land was going to be
claimed for this channel f
A. I didn't kriow that until the last court hearing-I don'tQ. You planted those after the last court hearing?
A. No. They were there before that. The 4,500 bushels I
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was just talking about were planted since the last · court
hearing.
Q. That was many days after the last suit was filed'/
A. I suppose it was.
Q. The last hearing was . February 20th Y
A. The last court hearing? I had these papers with me
at the last court hearing, I believe.
Q. You just referred to the dafo of February 18th.
A. That is when I took the figures from the books.
Q. The court hearing was since that time Y
A. I don't know. I think it must have been.
Q. You took those figures for the purpose of the last hearing, did you not'/
A. That's right.
Q. So it was before the last hearingY
A. Maybe a day or two. I don't know when the last court
hearing was. If it was the 18th, I took them that
Vol. IT.
day.
page 133 ~ Q. If you had chosen, you could have planted
these seed oysters at some other place, other than
right in the area proposed to be dredged'/
A. Yes, I could have left them on seaside.
Q. You were making no effort to minimize your possible
damages if the town of Cape Charles prevails?
A. I don't think the Town of Cape Charles has any right
to interfere with my operation. If they do, they should pay
for it. I need the oysters and I planted them.
Q. And you don't care how much you pile up the damage!
A. I have done no different this vear than I did the last
year, or the year before last.
•
Q. Mr. Ballard, you have undertaken to put pilings or
stakes around a channel going all the way out to the bay,
haven't you t
A. I don't know what you mean by piling.
Q. Haven't you got stakes there¥
A. I have regular oyster buoys put up there.
Q. And that marks an area bout how wide'/
A. I guess seventy-five feet, possibly.
Q. Show the Commissioners where that is on the last leg
on this chart I/
A. Just to the north of the proposed channel. Where is
the beacon on this side f Right here, on this side.
Q. The south f
A. Yes.
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Q. South of the red beacon 167
Vol. II.
page 134

~

A. I think they understand that.
Q. T,ell the Commissioners why you went to the
trouble and expense of putting those markers on both sides
of this area, approximately seventy-five feet wide?
A. I put them there first for the convenience of working
the grounds. The boats that were coming and going in
King's Creek, if I could get them to follow one course, that
is what I wanted them to do. We all know the red beacon is
on your right going into the creek. I put it to the south of
that beacon because it divided the bed thirty acres in
each side. Now, in working it, I believe I explained that
yesterday-it was a pretty hard business to show you how
it is done. I have to leave a short space there on account
of I can't put the dredge on top of the seed-I think I can
show the Commission what I doQ. Let me see if I canMr. Mapp: Let him answer. You ask the questions, but
give him time to finish his answer.
A. I mark it off here in sections. The proposed channel
comes on the north side of the beacon. Assuming it is all
planted, including the channel, now the opening I have here
starts with a dredge each way of this channel. Take this
section out. Then we move into this section, and start taking
this section out. Immediately, I start back planting this
first section, and only plant up to the two buoys
on the edge. The reason for that, when I finish
Vol. II.
page 135 ~ this side, I move to the north side and drop the
dredge to the middle of the channel. ·we move
this section to the north side, and then I come back, after the
dredge moves to the second section, and plant up to the first
one. You sec, I don't treat the channel any different than
the rest of the bottom.
Q. As a practical matter, the channel was bare of seed 7
A. There is not a place that hasn't been bare of seed at
some time during the year. The channel is not treated any
different. It is divided-it is the dividing point. Naturally,
oysters planted there in September, I can open the following
September.
Q. Are you- trying to tell this Commission that you stake
this area with nice painted pylons-a seventy-five foot chan-
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nel that you hope the boats would use,-and then planted in
that area the same as you did the restY
A. I think that ·is clear to the Commission.
Q. It is not clear to me.
A. I don't deliberately plant the channel.
Q. You don't intentionally plant it 'l
A. It runs east and west, and we go north and south. When
there is a vacant spot on each side of the channel, I plant
across the channel I do turn when I plant one side at a time.
Q. You turn at the edge of the channel!
A. After the first dredging, yes. If we cross
Vol. II.
and dredge the opposite side, no. I cross the
page 136 ~ channel and plant to where I first stopped.
Q. In fact, you have never planted in this
channel until this fall, have you T
A. I think I just told you that I did.
Q. You said you didn't intentionally plant in there, I
thought.
A. Not intentionally. I don't make it one of the squares.
Q. That is just my point. You don't plant that seventy-five
foot area, do you 'l
A. Yes, sir. I do plant it.
Q. You heard Captain Richardson testify that he had never
seen that channel planted until the last two weeks f
A. Absolutely. I heard it.
Q. He is in error!
·
A. He is absolutely in error, yes, sir.
Q. That is the best ground you have right in the channeU
A. Yes, going as the rest of the sixty acres that I have
been talking about.
Q. Then, if this ground is even harder material, it would
still be as good as any you have ? If they take it down
eighteen inches 1
A. I don't think we can count on eighteen inches. It shows
an approximate depth of six feet. Where do you get eighteen
inches?
Q. Can you read this brown area where it says 7.6 f
A. Read them down the line.
Q. You answer my question. Is this seven and
Vol. II.
a half feet deepT
page 137 ~ A. It says so there.
Q. Can you tell the Commission thisA. And here it is 5.7.
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Q. If they take it to eight feet, that is only six inches,
isn't itf
A. No.
Q. And if this is correct, it gets harder all the way!
A. It just says eighteen inches of hard sand.
Q. Does that make the bottom worse?
A. I never heard of a farmer planting his crops in a ditch.
If you dredge with the tideQ. You plant in a seventy-five foot channel presently used,
but you wouldn't plant in one where you had four and a
half feet, would you f
A. No. There is a cross tide there, and there is grass and
stuff growing in the creek, and it sheds off several times
during the year, and it will settle in that channel and
smother what oysters you have there. That .is one reason
for it.
Q. Mr. Ballard, do you have adequate equipment to dredge
23,000 bushels of oysters, if you care to do so T
A. Yes, I have been dredging all along during the winter
months.
Q. You can't dredge a thousand bushels a day T
A. No, sir. The boat only carries 800.
Q. Can you tell the Commission whether you have suitable
grounds to transfer these oysters to out of the ·
Vol. II.
creek f
page 138 ~ A. If I had suitable grounds, I wouldn't have a
bushel on this acreage today.
Q. Are you telling the Commission that you don't have
any ground at all to put 23,000 bushels of oysters on where
these oysters would grow for forty-five days T
A. I wouldn't like to answer that. I don't know.
Q. Mr. Ballard, you were one of the prime movers in interesting the Corps of Engineers in bringing a channeldredging a channel-in King's Creek-

Mr. Mapp: If your Honor please, I think the Court has
passed on that. That is the 1946 episode, and it has no bearing on this case, and we don't believe that it is proper evidence now on this present question of damages.
Mr. Turner: I want to show the particular benefits the
company would acquire, if anyThe Court: Mr. Mapp is correct. That is a collateral
matt.er, and we won't have it heard in this. If it shows
Mr. Ballard's bias, I will admit it.
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Mr. Turner:
Q. You have stated that such a channel, eight feet deep
and ninety feet wide, would be of great benefit to your company?
A. At the present time, it would not be. In the future,
there is a possibility it could be a benefit to me. I like to see
deep water everywhere. I would like to see this
Vol. II.
channel, but I think it could be done in ways
page 139 ~ that would suit Cape Charles. I gave them six
.
foot. The engineers wouldn't agree. I think it
could be put in such a way that it won't damage me, necessarily, as much as this is going to. I have offered to work
with the town on that, and they wouldn't go through this
particular ground.
Q. ·It is true that your company discontinued using boats
of eight foot draft Y
A. We have never had a boat of eight foot draft. I believe
I made that clear to you before.
. Q. You admitted that your boats, fully loaded, would draw
eight feet?
A. No, I didn't say that.
Q. You don't remember that!
. A. You don't have to get up. That is the boats of the
Ballard Fish & Oyster Company. Not my company.
Q. You testified that boats came to your dock loaded,
with a draft of eight feet.
A. They are not my boats.
Q. And that it would be of great benefit to your company
to have an eight foot deep channel.
A. I don't remember what was said. Wasn't Bill Ballard,
of Ballard Fish & Oyster Company, making that statement? I don't think I did.
Q. Read it from this, if you want to. Do you deny, Mr.
Ballard, that this channel would have some peculiar benefit
to your company at present?
Vol. II.
page 140 ~ A. I can't see why it would. I have built
boats about two years ago, and spent $15,000 to
build a boat suitable for these bottoms-just for working
these particular bottoms. The only boats that come in now
are the smaller boats that belong to the company in Norfolk,
or that are rented by the company in Norfolk. Occasionally
one will come in that draws that much water, and we rent a
dock in the municipal harbor for unloading those. boats. ·

Town of Cape Charles v. Ballard Brothers Fish Co. 171

Elmore Ballard.
Q. What was the purpose of your company dredging part
of that channeH
A. As you said before, when we tried to get this in 1946,
there was a four and a half foot depth, and, I think, two.or
three bars, and we asked permission from the engineers to
dredge it to a six foot depth. vVe increased it from our dock
to six foot, at our expense.
Q. Then it has a benefit being six foot deep T
A. That is adequate for our boats, yes.
Q. In removing that material from four and a half to six
feet, how much damage did you experience to your oyster
grounds, Mr. Ballard 1
A. None. At the time we moved it, we had a clam shell
bucket put on the barge.
Q. It stirred up the mud with every dip, didn't it 1
A. There wasn't any mud there. There was sand in that
area.
·Mr.Turner: That's all.
RE-DIRECT EXAMINATION.

. Vol. II.

By Mr. Mapp:
Q. Just to clear up one thing. Ballard Brothers
Corporation-that is a closed corporation f
A. That is correct.
Q. Owned by a family t
A. That's right.
Q. And, prior to the formation of that corporation, it was
Ballard Brothers that was a partnership 1
A. That's right.
Q. And, while you all worked together, the oyster leases
were some in one name, and some in anotl1er?
A. That's correct.
Q. And any transfer from one estate to another, or from
one partner to another; wouldn't attempt to show what was
the actual value of that oyster lease?
A. It would not.
Q. Now, in this-Referring to the time back when Ballard
Brothers dug its own channel-At that time, it was exceedingly difficult to get out of King's Creek with a boat that had
any draft, wasn't it?
A. Yes. Now, you can get six foot. Before it was four and a
half.

page 141

~
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Q. Six feet takes care of your boats, and any other boats
in King's Creekf
. A. It certainly does.
Q. Did the Town of Cape Charles contribute one penny to
the digging of that channel f
Vol. II.
A. No, it did not. They objected to the digging
page 142 } of the channel. Cape Charles made the remark that
this harbor wouldn't benefit anyone but the Pure
Oil Company and Ballard Brothers. It is right in this record.
· Q. Now, Mr. Ballard, another thing I want to clear up. You
have kept right on in the planting and in the harvesting of oysters from these grounds, the same way this year ·as any other
year!
A. No, this-

The Court: He testified to that.
Mr. Mapp:
Q. And you planted 4,500 bushels there since February
. 18th, and all the rest was before that T

The Court: You are repeating, Mr. Mapp. I remember it
so well. There was 4,500 bushels north of the proposed channel
since he removed the marketable oysters.
A. That wasn't including the 61,000 bushels that was already there.
Mr. Mapp: That's all.
HENRY M. TERRY, JR.,
a witness called in behalf of the Defendant, being first duly
sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Mapp:
Q. State your name, please sir!
A. Henry M. Terry, Jr.
Vol. II.
Q. Where do you live 7
page 143 } A. Willis \Vharf.
Q. What is your occupation, Mr. Terry!
A. Oyster business.
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Q. Mr. Terry, prior to going in the oyster business, were
you with the state health department and the sanitary engineers!
A. Yes, sir. That was prior to going in the service.
Q. Before the war?
A. Yes, sir.
Q. I will ask you right at the outset-Do you have any interest in the outcome of this matter-any personal interest,
whatsoever 'I
· A. I am not interested in Ballard Brothers Fish Company,
no, sir.
Q. Mr. Terry, did you hear Mr. Ballard testify-were you
in court when he testified 7
A. Yes, sir.
Q. Let me ask you this-First, approximately how many
acres of oyster ground does your company lease and own
through riparian rights 7
A. I think that we lease-It has increased since I was on the
witness stand before, and we don't have the plats back on two
recent surveys. I testified before 1,700 acres that we lease
from the State of Virginia, in Accomack and Northampton
Counties, and in riparian rights, probably 300 acres.
Q. Of tlmt oyster ground, is all of it of the same value, or
does it vary-does it have different valuations 7
Vol. II.
page 144 } A. It varies widely.
Q. Of your acreage, how much would you say
is very good acreage, and how much-

The Court: I don't think it is right to go into this. I think
it should be confined to this particular question of damage to
Mr. Ballard's oyster ground.
Mr. Mapp: All right, sir.
Q. Mr. Terry, you heard Mr. Ballard testify about the
eleven acres they proposed to take the channel through. That
is owned by Ballard Brothers Fish Company. Did you hear
the value placed on that by Mr. Ballard 'I
A. I am not entirely clear on it. As I recall, he had a valution on the land, and also on tile oysters that were on the land.
Q. Take the land by itself, first.
A. I don't know whether I remember exactly, or not.

The Court: It was Mr. Ballard's testimony. If this witness
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has an opinion on the matter, I think you should ask for his.
Not whether he thinks Mr. Ballard was correct.
Mr. Mapp:
Q. Have you personally viewed this ground Y
A. Yes.
Q. Have you a certain familiarity with it T
A. Yes, sir.
·
Q. The Town of Cape Charles proposes to take right of way,
or easement, through eleven acres, plus or minus,
of Ballard Brothers Fish Company's oyster
Vol.II.
page 145 ~ ground leased from the State of Virginia, as
shown on the brown shaded area of this plat. You
have visited that oyster ground, have you not¥
A. Yes, sir. Is this the red beacon here 'I
Q. Yes.
A. Yes, sir, I have.
Q. Mr. Terry, what would you say is the fair value of that
piece of propertyMr. Mears: Is that the eleven acres 7
Mr. Mapp: Yes, sir.
A. I honestly don't know, but it is my sincere conviction
that the damage on it may be vast, and it is also my sincere
conviction that it is right in the middle of what is probably
the best oyster ground they own. I don't feel qualified to say
what it is worth.
Q. Why don't you, Mr. Terry?
A. I have grounds that I don't know what they are worth.
If we are going to stay in the oyster business, they are just
not for sale, and if anyone attempted to dredge a channel
through them, I wouldn't know how to value it. It is the f oun.
dation for a business.
The Court: You have a right to interrogate the witness,
but if he isn't capable, I don't think it is important to the
Commission as to why he can't. If you want to ask specific
questions, and he says he is not qualified to answerMr. Mapp: I think the reason for that is that
Vol. II.
the oyster ground is owned by Ballard Brothers,
page 146 ~ and they have the records on it, and be doesn't
The Court: That may be true, but he said he
was unable to set a price.
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A. I could say this. A piece of oyster ground out in the
current that has in its proximity ample feeding or a natural
layer of decomposing shell, it is a matter of record in the
biological field that oysters grow fast where they are getting
a lot of calcium and lime, and this ground, having been treated
with marl, probably produces oysters quicker and of a better
quality than grow close to the shore. The ground close to the
shore wouldn't have just the peculiar characteristics that this
ground may have.
Q. What value, if any, would you place on the area marked
on this plat in the shaded green area, which is fifty-four
acres, plus or minus?
A. I wouldn't value it different than the channel. I certainly feel, in view of the fact that it is going to be dredged,
and from my personal knowledge, I feel that the anchors and
the lines, and the surge from the tug boats, and the beer cans
and coca cola bottles and rubbish and miscellaneous items
used by the crew will do Ballard Brothers any good for a
long time to come. I wouldn't undertake-I wouldn't insult
the integrity of this Commission by putting a value on it, because I don't know, but it is more valuable than a
-Vol. II.
lot. of ground, and I feel that the green area is
page 147 ~ going to be damaged for a long time.
Q. Mr. Terry, have you had any experience
with dredging in the vicinity of oyster ground?
A. Yes, sir.
Q. Based upon that experience, is it, or not, your belief
that this dredging of the channel, as proposed, will -render
worthless the outer leg of this harbor?
The Court: Ask him what effect it will have.
Mr. Mapp:
Q. ,vhat effect would it have?
A. In my opinion, if they use floating pontoons, they will
have to anchor some of them, at lease, and if they use bridging or trestles through the oysters, they will have to move
that. as they go through the channel. They may get most of
the four by fours out of the ground, but certainly some will
be broken off, and they will be a hazard all over the ground
every time he hits them. They will also collect grass and other
things, and anything that collects grass are hard on oyster
beds and will smother large sections of oysters, and the damage, not only from the anchors and cables, but from the tug
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boat surging, will be considerable. I happen to know th'1t one
of these dredges has an accompanying tug boat, if not two,
with 225 horsepower diesel engines. We can't use that in six
foot of water, because the propeller will pick the oysters up
and pile them up, and a tug boat of that power
Vol II.
will do vast damage to the beds on that bar.
page 149} Q. In addition to that, according to the evidence here, the silt deposit, which is going to comprise 164,480 cubic yards of silt, is to be placed at a distance
of approximately 400 feet .from where the outer leg of this
channel is, in open water. What, in your opinion, will be the
effect of the deposit of silt in that area, and in that manner,
upon the oyster ground of Ballard Brothers t
A. What distance was that t
Q. According to estimate, 400 feet from the out.er leg of
the proposed channel.
A. Was it 400 f eetf
Q. 4,000 feet. I beg your pardon.
A. I don't know, certainly, that there will be any damage,
but from what I have seen, I would be scared to death if it
was my oyster ground, and I certainly feel that a normal,
adult oyster will, through its gills, in a twenty-four hour
period, filter from 65 to 85 gallons of water, and consequently
any suspended matter an oyster blew through its gills-Well,
suspended matter in more than normal concentration will
smother oysters. I feel that there is a very good chance that
there will be some silt not only in this section, but in the
adjacent sections, too.
Mr. Mapp: That's all, thank you.
Vol. II.
page 150}

CROSS EXAMINATION.

By Mr. Mears:
Q. Mr. Terry, what is the name of your companyi
A. Henry M. Terry Company.
Q. And the home office is Willis Wharff
A. Yes.
Mr. Mapp: Pardon me. May I ask one more question f
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DIRECT EXAMINATION.
By Mr. Mapp:
Q. Mr. Terry, Mr. Ballard has placed a value on his oysters
which will be dredged, and directly affected by the dredging,
of $1.00 a bushel. Do you think that is a fair value to be
placed on those oysters 7
A. I think it is fair, or less than the market price.
Mr. Mapp: That's all.
CROSS EXAMINATION.
By Mr. Mears:
Q. Mr. Terry, you are president of your company?
A. No, sir, I am manager of all the Bay work for my company.
Q. The Chesapeake Bay f
A. No, sir. That is planning, maintaining boats, and harvesting oysters.
Q. Does your company do any business with Ballard Brothers Fish Companyf
A. There have been times that we have bought
Vol. II.
shucked oysters from Ballard's, or they have
page 151 ~ bought them from us, but very, very little.
Q. What was the most recent business transaction between the two companies f
.
A. I don't know that we have bought any oysters from
them or they from us in the past year.
Q. You have had some in the past Y
A. Yes, sir, some in the past. They have bought oysters
from us, or we from them. I have sold them seed oysters in
the past.
Q. l\fr. Terry, have you made any particular study of this
oyster ground of Ballard Brothers Fish Company, that has
been the subject of this suit?
·
A. I have been on the ground, and I have seen, during this
past year and last year, oysters that were going on it and
coming off of it.
Q. What was the occasion for you to see the .oysters going
on and coming off-was it by virtue of business transactions
between your company and Ballard's Y
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A. Personally, more than anything else-Curiosity. The
same thing as one farmer going to look at another farmer's
crops of corn or something.
Q. Do you know, of your own independent knowledge, the
production record of this oyster ground Y
A. No, sir.
Q. Do you know anything as to the quality of
Vol. II.
marl or fine sand or shell that has been planted
page 152 } there on this oyster ground, Mr. Terry'/
A. I only know this. At the present time, Ballard has the stock piles at Willis ·wharf for the purposes of
stiffening ground.
Q. But I am talking about marl that has been planted on
this ground in the past 'I
A. To my knowledge, I never saw any planted there, no,
sir.
Q. Did I understand you to testify that some of your oyster ground had been dredged 7
A. You mean-'l
Q. Channel d1·edging.
A. Yes, sir, some has been. I had a channel dredged close
to it, rather.
Q. Did you collect any monetary damages for any injury
resulting to your adjacent ground?
A. No, sir, because we had signed a release to the grounda thing that I will never do again-before they started the
dredging, and we didn't know that there would be silting,
and never made a complaint, but since that time we have
taken it up with the Baltimore Office of the Army Engineers,
and they assure us that, before they dredge the channel again,
I would have as much as two or three year's notice of it.
Q. They would give you notice before further dredging!
A. Yes, sir.
Vol. II.
page 153 } Q. What does it cost your company to dredge
and replant a bushel of seed oysters 'I
A. That would depend on what you are going to dredge-a
bushel or a whole bed.
Q. In substantial quantities of a thousand bushels, or more 7
A. You mean to clean up the hed 'I
Q. Yes, sir.
A. The last dredging I did, I transplanted oysters from
the eastern side of Chincoteague Island-seven thousand and
some odd bushels-and it cost thirty-two cents a bushel, and
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I didn't get them clean, and I will say that we lost fifty percent of them, due to the season, the fact that erabs killed a lot
of the damaged oysters, and so forth. I don't think it is a practical thing to do.
Mr. Mears : No further questions.
The Commission: May I ask a question t Would this
season, now, be a practical season to transplant oysters-say,
in the case of Mr. Ballard f

A. That is a matter of opinion, but, in my own opinion, it
never pays a man to transplant oysters unless he absolutely
has to. You suffer a tremendous loss. You have silting, but
you don't dredge but four hours a day, and let the bottom
lay for twenty hours to clear, but when you compare that to
continuous dredging, it is a different proposition. I don't
think the season is a good season any time after the water is
warm enough for crabs to come out of the botVol. II. · tom. Pa·rt of the damage done to oysters is by
.page 154 ~ crabs. An oyster, if it isn't molested, can rebuild
a broken shell if it is not broken too bad, but a
weak oyster hurt by dumping and handling is an easy prey
to crabs, and crabs now are just starting to run. I wouldn't
say from now on would be good-And I wouldn't ever attempt to transplant any oyster again.
Mr. Mears: I have no further questions.
MR. HAROLD WESCOAT,
a witness called in behalf of the Defendant, being first duly
sworn, testified as follows:
DIRECT EXAl\HNATION.
By Mr. Mapp:
Q. Mr. Wescoat, will you state your full name, and your
place of residence, please, sir 7
A. Harold Wescoat. Eastville.
Q. You are mayor of Eastville, are you not f
A. I am mayor because nobody else will have it.
Q. Mr. Wescoat, what is your occupation?
A. ell, I am a farmer and an oyster planter.
Q. And how long have you been in the oyster business?
A. Oh, ever since I. got out of school.
·

,v
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Q. Where are your grounds situated, Mr. Wescoat, in connection with King's Creek!
A. They are up in Cherrystone Creek-oh, practically all
the way up. They start just going up the creek, on this side of
Wescoat Point, and continue on up the creek. I
Vol. II.
I think we have, under leases and riparian rights,
page 155 ~ about five hundred acres of ground. Probably a
hundred acres of that is good ground-or less
than a hundred.
Q. There is a variation in oyster ground T
A. Oh, very definitely. Our type of business is a little different from Mr. Ballard's. We are in the barrel business, and
let our oysters stay there three years-two years and a half
is the minimum. Most is three. We have some ground that will
make barrel stock from seed, which we get from the James
River, in two and a half years. Then, again, we have ground
that takes four years, and ordinary ground, or common
ground, that takes five years to make barrel oysters. There
you are dependent on current, primarily. Where you have a
swift current, the oysters grow much faster than where you
don't have any current.
Q. You are, of course, familiar with the location of this
proposed yacht basin and channel, are you not T
A. Oh, yes, and very much interested in it.
Q. How does the current run there T
A. It runs well, going in and out. I have a boat house up
there and keep my boat there, and go and come in there, and
I am interested in the channel and would like to have it. Almost at right angles, going in and out of King's Creek, you
see the buoys that Mr. Ballard has there-You see, Cherrystone is the largest creek, and the current runs
Vol. II
where most of the water is, and going in and out
page 156 ~ of the Creek, the buoys are either-going north
and south, generally speaking, depending on
whether it is ebb or flood.
Q. And you have a private boat which you keep there in
King's Creek T
A. Yes, sir, I sure have, and I am very much interested in
getting the channel in there. I would like to have it. It would
be a big help to everybody to have a nice channel in there. It
would be a big .help to Cape Charles and to the Eastern
Shore. The same as I worked on the one on seaside, trying to
get that through-easements and what not-I would like to
see one here.
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Q. You have no business connection with Ballard Brothers,
do you, Mr. Wescoat f
A. None whatsoever. I don't buy from them, and I don't
sell to them.
Q. Now, Mr. vVescoat, what, in your opinion, is a fair
value of the eleven acres of ground for which the Town of
Cape Charles-which the Town of Cape Charles proposes to
take from Ballard Brothers, through which to run its channel,
as described on that chart in brown?
A. I have no idea what it is worth, frankly. I can quote
from figures where we bought ground years ago in Cherrystone Creek from other individuals. I know of one piece of
fourteen and a fraction acres-

The Court: Aren't we getting afield again. You asked him
what he values that property to be.
Vol. Il.
page 157 ~ Mr. Mapp: Yes, sir.
The Court: Because there is so much difference in the valuations. He said so, and other witnesses said
so, and the Court believes so, in different sections of oyster
ground, that it won't serve any good purpose to give the ·valuation of other land. If. he is able to give a valuation on thisA. It is worth a lot of money, but how much I am unable
to say.
Mr. Mapp:
Q. But you feel that it is very valuable land Y
A. I do.
Q. And do you feel the same way about the fifty-four acres,
more or less, designated on the plat in green Y
A. It is all valuable ground.
Q. Mr. Wescoat, have you had any experience with dredging?
A. No. I have watched them dredging, and seen a muddy
trail leaving the dredge. In other words, when they are sucking and forcing the water through, they don't get it all. You
will see a muddy track flowing off, depending on the way the
current is going, showing you certainly are getting silt and I
would be worried to death about this if it were my ground
and as far as that ground being any good after it is dredged
you· have this to consider. When t.hey dig a ditch with sides
on it, actually like a ditch on dry land with shelf sides to it,
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nature has a way of smoothing that over. It is going to level
down to a natural slope probably three or four to
Vol. II.
one, and it will take several years before you
page 158 } could plant those grounds, because it will create
eronion of the sides and cover up any oysters that
were in there, which bears out the engineers on having to go
back and dredge again fairly soon, particularly with a cross
current there. If the channel ran with the current, it wouldn't
be aggravated so much.
Q. There is a cross current there 7
A.. Yes.
Q. Mr. Weseoat, what do you think is a fair value per
bushel for the oysters planted on this ground at the present
time 1 They will be ready to be harvested next fall.
A .. There is a lot of facts you have to figure-You have to
figure what his cost is now, what they are worth when he gets
them up-I don't know how you want to figure it-It is just
likeQ. The value would be of the oysters as they now stand on
the bottom there.
A. Well, of course it is. speculative as to what those oysters will do Qn that bottom naturally but they should be
worth-I feel like his figure there is low--$1.00 a bushel-It
seems to me that figure is low.
·
Mr. Mapp: That all.
Mr. Turner: No questions.
Vol. II.
page 159 }

ROSCOE M. WALKER,
a witness called in behalf of the Defendant, being
first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Mapp:
Q. Mr. Walker, will you state your full name and your
place of residence?
A. Roscoe M. Walker. Bayford, Virginia.
Q. Mr. Walker, you are one of the supervisors of Northampton County, are you noU
A. One of the supervisors, yes, sir.
Q. Are you now, and have you been for a number of years,
engaged in the oyster business 1
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A. For about forty years or more.
Q. Do you own grounds, yourself, Mr. Walker?
A. Well, it is rented from the state-leased from the state.
Q. Mr. Walker, is there a wide variance in the value of oyster ground?
A. Well, some is worth less and some is worth right much
per acre.
Q. Have you had occasion to look at the oyster ground
owned by Ballard Brothers Fish Company, Incorporated, in
the King's Creek area through which this proposed yacht
basin and channel is to be dugf
A. I have been over it, yes.
Q. Mr. Walker, in arriving at a fair value for
Vol. II.
oyster ground what do you use as a basis Y
page 160 ~ A. A basis there is like we use on real estate,
or buying stocks or bonds-the dividend it pays
you, and I don't think you could do otherwise in valuing this
land except on the basis of what the Ballard Company gets in
return for the land. If the produce of the Eastern Shore goes
up the value of the land goes with it, and I would base the
value of any oyster ground on the return they get from the
ground. The dividends you get from stock raises the stock
up and down.
Q. Mr. Ballard testifies that this ground nets him, on an
average, over $1,000.00 a year per acre. Based upon that what
would you think would be a fair vahtc of the eleven acres
through wJ1ich the channel is going, and the fifty-four acres
where the anchors and trestles and cables are going to be f
A. I would consider the damage to the whole area just the
same. Where those anchors go, and the chain drags, if you
ever had oysters on shallow bottom sticking up like that, if
the wire comes along and cuts the bills off, all of them will
die. That cable swinging over will cut the bills off the oyster,
or destroy them, and I would not use any ground that they
had a right to come back on after eighteen months, or when
they thought necessary, and dig out again. I wouldn't put
oysters there. It would be worthless.
Q. It would not be safe to replant?
A. Not for me. Somebody with plenty of money
Y ol. II.
and wanting to take a chance could do it.
page 161 ~ Q. Oysters, just like a crop on high land, have
to be planted and stay there for a number of
years, before they arc ready for harvesting f
.
A. It is hard to tell. I had forty acres ready this year-not
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a full forty-hut they all turned green, I have to carry them
now until next year. They may die-they may be all rightyou.never know what the condition of your oyster will be the
following year. You may have to carry oysters that should be
marketed this year over for another year.
Q. Mr. Walker, have you had any experience with dredging
through your oyster grounds Y
A. None.
Mr. Mapp: That's all.
CROSS EXAMINATION.
By Mr. Turner:
Q. You are not testifying in your official capacity as supervisor of the county, are ou Y
A. That I am not.
Q. Has the supervisors, in their official capacity, just bought
some ground f
A. I think we did. I think we bought a little.
Q. No such value as $8,000.00 has ever been paid in your
personal knowledge for any oyster ground Y
A. According to what the county boughtThe Court: We are not going into that.
Mr. Mapp: Mr. Turner asked him that.
~
The Court: That wasn't proper, either.
Mr. Mapp: We take an exception.
Mr. Turner: We take an exception.

Vol. II.
page 162

Q. You say that after looking over this land, you feel about
it like you do stocks, or real estate-that the basis of the value
should be the dividend it pays you Y
A. The return. I base the value of everything on the return that property pays you. If you have a farm and are getting a certain amount per acre from that farm, you are going
to base the value of the farm on the rent per acre.
Q. That is your basis for value?
A. That is my personal basis. It may not be right.
Q. You, of your own personal knowledge, have no idea of
what return Mr. Ballard, or the Ballard Fish Company, Incorporated, has gotten from this ground Y
A. Only what I have heard, or heard Mr. Ballard say..
Q. Isn't it true that, from your experience in the oyster
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business, you know that there are bood years and· bad years 7
A. I have had poor years, yes, from time to time.
Q. Can you say, on the basis of your forty years experience
of oyster ground such as this, what your average return will
be1
A. I have an acre or two in oyster ground that is good nine
years out of ten. I have some that is· good one year out of ten,
and a piece of oyster ground that I can feel right
Vol. II.
certain of getting eight years out of ten-twenty- .
page 163 ~ five to fifty acres I can do that on. And there is
.
lots that I am lucky to get two out of ten.
Q. One year out of five-that would pull your average down
·
wouldn't it?
A. Well, yes, on the whole oyster ground I guess you could
say that.
Q. You say you have had no personal experience with
dredging operations such as this 1
A. No.
Q. Then you don't know what effect the chains from the
cutter head of this dredge to the anchors would have, from
your own knowledge, do you 7
A. No. I only know this. The ground is somewhat influenced
by the surface winds and tides. I live a mile from the Bay,
and if there is rough water in the Bay, it brings silt and sand
to my place.
Mr. Turner: That's all.
RE-DIRECT EXAMINATION.

By Mr. Mapp:
Q. You say that the Board of Supervisors recently purchased some oyster ground or leases?
A. They bought some marsh land for the right of wav of a
•
channel from Kiptopeke on up.
Q. How did the ground purchased by the Board of Supervisors compare with Mr. Ballard's oyster ground at King's
Creek?
Vol. II.
page 164

~

Mr. Turner: I thought you ruled that was inadmissible?
The Court: If you object, the Court will sustain it.
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Mr. Mapp: We feel it is a comparative sale, and we
should be able to show comparative sales.
The Court : I adhere to the rules. Objection sustained.
Mr. Mapp: Allow us an exception, please, sir.
The Court: Yes, sir.
Mr. Mapp: And I would like to ask that question of the
witness out of the presence of the Commission.
The following was taken out of the presence of the Commission.
Mr. Mapp:
Q. Will you read the question to the witness, pleas·et
Note: The question was read by the reporter.
A. We found it was close around two hundred acres, rented
at $1.00 an acre, and we paid him $350.00 an acre for it.
Q. How. did that land compare with Mr. Ballard's t
A. That land was worthless. v,.re paid too much. Maybe we
could have gotten it cheaper, but we had to have that land. He
wanted $1,000.00 for it, and Kemper and us got together and
got him down to $350.00 an acre. It was over a hundred acres
of marsh land.

Mr. Turner:
Q. You say $3,500.00 was whatA. '\Ve promised to pay that when the channel went through
it.
Q. That is $35.00 an acre.
A. No, sir. $350.00 an acre for ten acres. He rented over a
hundred acres at $200.00 a year. That was a little over a
dollar an acre-almost worthless-and we paid
$350.00 an acre for ten acres, with the underVol. II.
page 165 } standing that we put the disposal on the marsh
to build it up.
Mr. Mapp:
Q. Do you know of any sales, or transfers, in recent years
in Northampton County, or the lease of oyster ground that
compare to tlte land of Ballard Brothers 1
A. I certainly do not. Good oyster ground is almost off the
market.
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Mr. Turner:
Q. The ten acres you bought with the right to dispose of
the material on the remaining ground was also bought because time was of the essence 'I
A. We had to have it.
Q. And you paid more than you thought it was worth T
A. We paid more than we thought it was worth, but he said
he thought it was worth more.
The following was taken in the presence of the Commission and the Court:0 'DELL DAISY,
a witness called in behalf of the Defendant, being first duly

sworn, testified as follows:DIRECT EXAMINATION.
By Mr. Mapp:
Q. Mr. Daisy, will you state your full name, and place of
residence, please, sir 'I
A. Chincoteague. 0 'Dell Daisy.
Q. Tlmt is up in my county-Accomack County,
isn't it Y
Vol. II.
page 166 ~ A. That's in Accomack.
Q. Mr. Daisy, what is your occupation, sirT
A. Well, oystering-clamming-most anything in the seafood line.
Q. And how long have you been in the oyster business f
A. I am ashamed to tell you my age. Ever since I been big
enough to tote a shell.
Q. Mr. Daisy, where is-what ground do you look after at
the present time-where is it situated 'I
A. In a place called Tinktank Bay, at Gargatha Beach.
Q. That is on seaside, isn't it 7
A. That's right.
Q. Have you had occasion to examine the oyster grounds
owned by Ballard Brothers Fish Company, Incorporated,
through which the Town of Cape Charles is running a channel
and yacht basin 7
A. Well, when I got a summons, I asked to take me down
and let me look at it. I asked Mr. Ballard.
Q. Did Mr. Ballard show you the disposal area 7
A. Yes.
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And where the channel would be run Y
Yes, he did.
And explain to you the width of the channel Y
Yes.
Q. And the area that would be used for the
Vol. II.
anchors and the swinging cables Y
page 167 } A. That's right. He didn't tell me how far they
would swing, because I don't think he knew.
Q. M-r. Daisy, have you had any experience with dredging
through oyster ground Y
A. Well, I think I have.
Q. Based upon that experience, would it, or not, be your
opinion that the dredging of this channel, as proposed by the
engineers, would damage Ballard Brothers Fish Company's
oyster grounds f
A. To the best of my knowledge, it absolutely would, from
experience I had myself.
Q. Do you feel that the actual dredging would damage
those grounds 1
A. What do you mean by that T
Q. What I am referring toA. The dredge Y
Q~ The dredge, itself, in cutting the channel. What effect
would it have on the eleven acres through which the channel
is to be cut?
A. So far as I know, we had no cables on the ground that
we owned. The mud-you can call it anything you want
to-mud, sand, or dirt-the mud was thrown on the northwest
side of the channel, which was in my ground, from the
cutter-the worm must have done it-and I only
Vol. II.
had one tide on the ground, and on tbe ebb tide, I
page 168 } lost every oyster along that channel-every one
of them.
Q. In that instance, bow did the tide run-with the channel or across it 7
A. On a flood tide, it run again it. but an ebb tide spilled
over it.
Q. Based upon that experience, do you, or do you not, feel
that where the channel is actually to be dug in this case, that
would destroy that as oyster planting ground 7
A. Well, if it were mine, I would hate to see it go through.
I think I am a man in favor of deep water. I like to see
deep water anywhere, but I would hate to have it go through
my ground.
Q.
A.
Q.
A.
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Q. You think it would destroy that oyster grol;lnd 7
A. From the bottom of my heart, I think it would i:uin
it-for a good while.
Q. Do you think there would be any difference from where
the channel was dug to where they put the swinging anchors
and cables?
A. No. I think those cables will damage it. In fact, I
know it will. Any cable that sweeps an oyster will sure damage it. No doubt about it.
Q. You say that Mr. Ballard showed you where the silt
would be deposited f
A. Yes, he said it was down to the old ferry dock. That's
what he called it.
Vol. II.
page 169 ~ Q. Depositing that silt in open water, what
effect would that have on the oyster ground 7
A. I think a flood tide and a southwest wind, it looks like
it would bring it right up the creek over that ground. I
~on 't see any other way it can go.
Q. Silt will kill oysters, won't it 1
A. That is what it did for me.
Q. And it will also destroy oyster ground, won't it?
A. It will.

Mr. Mapp: That's all.
CROSS EXAMINATION.

By Mr. Turner:
Q. Mr. Daisy, you never examined this actual ground until
after you got the summons T
A. I won't say whether it was the day of the summons,
or before, or what, but it was on a Saturday that I come
down here, and it was blowing.
Q. Was it too rough to examine iU
A. I never took tongs.
Q. Your testimony as to this ground is based upon what
Mr. Ballard told you f
A. No, sir. :Mr. Ballard never told me nothing.
Q. Who did tell you?
A. Nobody did. He said that the ground was on each side,
and the chart showed it.
Vol. II.
Q. Your testimony is based, in pa·rt, then, on
page 170 ~ examination of the chartf
A. That's right.
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Q. You ~ay that where you had some damage from silting
was in the area of Chincoteague Y
A. No, it is not. It is down in Tinktank Bay, at Gargatha
Beach.
Q. And you said that they didn't use cables-they just
dumped on the side?
A. No, I didn't say that. I said they didn't use cables on
my ground. This was cleaning out-not digging through.
Q. They didn't use cables on your ground, but dumped what
they cleaned out on the side of the ehannel 7
A. On the north side, and my ground was on the south.
Q. And, immediately across the channel, you got silt
damage?
A. They killed my oysters on that ebb tide.
Q. How many acres did you have 1
A. A hundred and thirty-seven-I forget the tenths.
Q. '\Vas that immediately adjacent to the channeU
A. Part of it is, yes.
Q. Have you ever seen a dredge operation, such as described here today, where they use an anchor and cables connected to the cutter head Y
A. Have I seen itt
Q. An operation like the one described today.
A. I imagine those that come through that body of ma:rsh
and dug that channel were.
Vol. II.
page 171 } Q. My question was, did you ever observe,
yourself, an operation exactly like the one described today?
A. I have not examined the operation, but I have been
aboard of them when they have been using them.
·
Q. Mr. Daisy, this ground of your's that you refer to did
not have a disposal area in connection with the project at
all, did iU
A. Did not have a disposal area?
Q. That's right.
.
. A. Not on my ground but on the north side of the channel,
like I said.
Q. Just like digging a ditch-they dumped it as they went
along!
· A. On the north side there was a place where it had been
dug before.

Mr. Turner: That's all.
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A. I think it was dug in 1946, and recleaned in 1953. I am
not sure.
RE-DIRECT EXAMINATION.
By Mr. Mapp:
Q. And the silt was deposited on the north side of the
channel!
A. That's right.
Q. And your oyster ground was on the south side of that
channel!
A. Yes.
Q. And even with the current running with
Vol. II.
page 172 ~ the channel, it came over to your side and killed
your oysters 7
A. That's right.
Mr. Mapp: That's all.
The Court: Gentlemen, it is now five o'clock.
recess until tomorrow morning at ten.

We will

Court reconvened at ten o'clock on Wedn:esday, March
27th, 1957, the same persons being present as were heretofore
noted:
MR. HARVEY BOWEN,
a witness called in behalf of the Defendant, being first duly
sworn, testified as follows :
By Mr. Mapp:
Q. Mr. Bowen, will you state your name and place of residence, please 1
A. Harvey Bowen. Willis Wharf, Virginia.
Q. What is your occupation 7
A. Oyster planter and packer.
Q. How long have you been in the oyster business!
A. Well, I have worked in oysters all my life, actually. I
have been in the oyster business about twenty-five years.
Q. Approximately how many acres of oyster ground do
you have, Mr. Bowen 7
A. Something over a thousand acres.
Q. Is there a difference in the value of the oyster ground
that you own!
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A. Oonsidera,ble difference, . yes, sir.

Vol. II.

page 173

~

Q. Mr. Bowen, have you had any experience
with dredging through oyster ground f
A. Only by observation.
Q. Not through your own ground Y
A. Not through my own.
Q. But you have seen it, and observed itY
A. I have observed the effects of dredging on the bottoms.
Q. Mr. Bowen, have you examined the oyster ground owned
by Ballard Brothers at the mouth of King's Creek?·
A. I have. Several times before this trial, and I was called
on to look it over by the Ballard Company just before the
trial.
Q. You have heard Mr. Elmore Ballard testify that there
were sixty acres of his choice ground through which the proposed channel would run f
A. Yes.
Q. Mr. Bowen, can you give his Honor and the gentlemen
of the Commission an estimate as to what you think is the
value of that ground 7
A. Well, that is a pretty big question to answer, because
with the experience I had in the oyster work and the oyster
business, a man that uses ground knows the value of it more
than someone else, and it is pretty difficult for you to Teally
put a price on a piece of oyster ground unless you have had
first-hand experience. I have, through observaVol. II.
tion of the oysters that has been carried over
page 174 ~ there by the Ballard Company, and what they
bring back to the house. and, after looking over
the ground, I know it is very valuable. I would say without
a doubt that it is the most valuable oyster ground that I
have ever had the experience of looking over, or inspecting
the oysters that has come from there. They are operating
there, I would say, considerable less ground than any of the
oyster planters in this area. They plant these oysters there,
and, in less than a year's time, they are harvesting these
oysters, carrying them through the house, and producing a
better quality oyster, and getting more money for the sales
handled. Now, in my operation, I use ground that oysters
would have to be planted on for eighteen months, and we
make it a rule to try not to plant that ground for another
year-sometimes for two years-but this ground in Cherrystone Creek-the ground we are talking about here-these
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oysters are put there, and worked yearly, and that is something we other fellows do not have. So far as the value
of it, and the value of the oysters, I think the estimation
that Mr. Ballard has put on it is very conservative. The
price he put on the seed oysters is well under the ma:rket
price, or what any man would be willing to take for his
oysters after they were planted on the beds and settled there
in a good growing condition. A dollar a bushel is very
conservative. If he put a price on the oysters
Vol. IT.
there of $1.25 a bushel, I think they are worth
page 175 } that much as they lie there on the ground. In
taking those oysters off and moving them, from
experience not too many years back-just two years ago-a
dredged and transplanted some oysters, and I lost twenty-five
to thirty per cent-probably more. If you move these oysters,
you will have a twenty-five to thirty per cent loss in transplanting, and if you dredge them back and transplant them
againMr. Turner: I hate to object to the testimony, but I don't
believe it is responsive to the questions, and don't believe
it is all admissible.
The Court: The question was what he thought the value
of these oysters are, and he has testified as to that.
Mr. Mapp: If your Honor please, his evidence at the
present time, I think, is responsive to the question asked
by one of the Commissioners as to the advisability of taking
these oysters away and putting them back, and I think they
had a number of witnesses testifying on that point.
The Court: I agree with you there. I don't think dissertations on the oyster business is absolutely necessary.
If you are attempting to refute the testimony already given
that th·ese oysters can be removed and replanted and then
brought back, then the Court wiU allow you to go to that
point.
Vol. II.
page 176 } Mr. Mapp:
Q. Mr. Bowen, if I understand your evidence
correctly, it is your feeling that the values placed on these
oyster grounds and the oysters thems·elves by Mr. Ballard
is thoroughly reasonable and proper. Is that correct'/
A. I do.
Q. Mr. Bowen, do you feel that the oysters that are now
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there could be taken from those grounds, planted somewhere
else, and then, perhaps at some later date, removed back to
those grounds 1
The Court: Your question is could that be done Y
A. I wouldn't do that.
Mr. Mapp:
Q. What would you estimate would be the loss of your
oysters in that operation, if that were done T
The Court: Percentage-wise.
A. I would say conservatively twenty-five per cent every
time they were dredged or moved.
Mr. Mapp:
Q. Which would make a fifty per cent loss on the entire
operation?
A. That's right.
Q. Now, Mr. Bowen, based upon your experience in observing the dredging through oysters, ,vhat is your feeling as to
the possible damage resulting from this dredging operation
to Ballard Brothers oyster grounds themselves f
Vol. II.
page 177 } A. '\Vell, in the channel, we know, and ·everybody knows, whether an oyster planter or not,
that what is in there would be destroyed, and I wouldn't
make any difference in any of that area that is worked by
the anchors, boats and cables, and so forth. I think no experienced oyster planter would consider planting that ground
back under the testimony given here by the engineers and
the dredger. I don't think any experienced oyster planter
would plant oysters back there under those conditions.
Q. In other words, the oyster ground would be permanently
lost, both the channel and the part that would have the
anchors and cables on it f
A. Within the area where the operation is, I would say,
yes .
. Q. I think one of the witnesses testified yesterday that
it would be possible to replant these oysters in the channel
after the channel is dug. Do you agree with that, or not?
A. No experienced oyster planter would even consider it.
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It is agains.t all laws of planting oysters to plant a channel,
even where it has not been dug. In natural channels, we
do not plant oysters in a channel that has a cross tide, because any oyster will collect all of the sediment, moss and
grass and everything in there would be destroyed, and it
would aggravate the bed of oysters, because it is something
that woud hold moss and grass.
Q. In addition to that, the evidence is that the proposed
disposal area for the silt would be, according to
Vol. II.
Mr. Ballard's testimony, approximately three
page 178 ~ hundred yards from this sixty-acre oyster
plot. Silt does kill oysters, does it not?
A. Yes, sir.
Q. Does it make the ground worth less f
A. For a period of time I would say yes. More so where
the oysters are at. Oysters collect any moving thing or
silt in the water. Oysters have a tendency to collect that in
the oyster at different times of the year from even natural
causes.
Q. What effect does silt have on the bottom itselfj
A. Well, the only thing that I could answer your question
on that is from observation from a dredging operation, if that
is permissible?
Q. Go ahead.
A. When Little Machipongo Station was built-Mr. Mears: Your Honor, we make objection to what
transpired in other instances.
The Court: This witness can testify if he is established
as an expert-if he has knowledge that is beyond the average
man-the laymen here-on the effect that dredging has on
oysters, but he can't undertake to relate what happened
somewhere else.
Mr. Mapp: May I ask this question your Honori
Q. Based upon your experience, is it, or not, your belief
that the silt deposited in the open water three hundred vards
from BaHard Brothers' oysters would destroy the
oysters Y
Vol. II.
page 179 ~ A. It would destroy the oysters on the ground.
I don't say it would destroy the ground .
. Q. What effect would it have on the ground?
, A. Well, I think it would have quite a bit of effect for a
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period of time. I would not be able to say how long that
would be.
Mr. Mapp: I think that's all, thank you.
CROSS EXAMINATION.
By Mr. Turner:
Q. Mr. Bowen, what interest do you have in Ballard
Brothers Fish Company!
A. Not any interest at all.
Q. It is a fact that you sell most of your oysters that you
grow on your thousand acre operation to Ballard Brothers,
isn't itT
A. I would say I have sold my oysters to them at times.
Q. They have a first option on all your oysters, don't
theyi
A. No. No one does.
Q. But this year, and other years as well, you have sold
most of your output to Ballard Brothers T
A. I have.
Q. And you came here at the express invitation of Mr.
Ballard to help him out T
Mr. Mapp: I don't think that is a proper approach.
There is nothing in his evidence to justify that.
The Court: I do not think that is proper, Mr. Turner.
Vol. II.
page 180

~

1vir. Turner:
Q. You say all oyster ground has to be valued
on the expe:rience of the operator 7
A. I would say so, counsellor. From the evidence I have
heard given here, I think that becomes stronger in my mind.
Q. Then your valuation of this ground-your agreement
with Mr. Ballard,-is based solely on what he has told you,
isn't iU
A. No. No.
Q. Insofar as it relates to the experience of the operator,
it is soi
A. If you go back over a period of twenty-five or thirty
years, but my observation has been over a period of maybe
three or four years. I have been interested in the oysters
taken from the section, not only on Ballard Brothers' ground,
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but all ground. We do not have the area the ·farmer has.
We do not have a farm. If we do not have an experiment
station, we want to do all of that wo·rk ourselves, and figure
it out, and we are as much interested in the other man's
production and planting as we are our own, as far as knowledge goes, and we travel from one community to another.
We meet and discuss these things, and we know pretty well
what is going on in this area in the oyster business.
Q. That is by hearsay knowledge-what one planter tells
you he has done, and so forth, and then you form an opinion
of what is going on f
A. No. When I sell Mr. Ballard a lot of
oysters of a certain quality from a certain
Vol. II.
page 181 } ground, and I plant one myself, we compare the
oysters, we compare the meat, we know what they
are shucking-that isn't a secret. We know the ground and
where the oysters a:re from. I might say it is from observation and personal information that we receive that I am
basing my testimony on here. It is not guess work or
theory.
Q. You don't have any personal information as to the
income made on this ground, do you T
A. I haven't examined the Ballard Company's books, but I
have learned over a period of time that they are very reliable. If they tell me that they did a certain thing on a
certain piece of ground, I take their word for it.
Q. Did Ballard transfer a large block of oyster ground to
you on seaside?
A. No, they did not. In one sense, it was transferred, but
back in the days of the depression, as when potatoes were
worthless, the oysters were in the same condition, and the
oyster business on the seaside was the same. As in all years,
a lot of ground that people failed to keep up and in the
winter of 1935-1936, we had a very heavy winter, and it killed
all the oysters on the rocks on the seaside. This oyster
bed ebbs ba:re-it is shallow there, and over a period of
enough time, it destroys the oysters. The BalVol. II.
lard Company was going to abandon this ground,
page 182 } and asked if there was any portion of it I wanted,
and I taken it and paid the taxes and kept it on
for a period of time-abandoned some, transferred some to
other people, and I still own some of the ground, and a
small portion is still in the Ballard Company's name, but I
pay the taxes on it and I operate it as my own.
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Q. Then you are very definitely connected hi business with
Ballard Brothers 7
A. No.
Q. You actually operate ground that is still in their namei
A. I don't consider it their ground, and don't think that
they do. I guess I have twenty pieces of ground under those
same conditions that I am still operating, that different
people have abandoned. I take it over and pay the taxes on
it.
Q. But you didn't give Ballard Brothers Fish Company
the first preference of oysters on this ground?
A. I didn't. I didn't sell Ballard Company any oysters
until about two years ago. I have sold oysters to Terry,
Walker, any company that wants to buy oysters. If anyone
in court wants oysters, I will sell them to them today.

Mr. Turner: That's all.
RE-DIRECT EXAMINATION.
By Mr. Mapp:
Q. Mr. Bowen, I think you made it clear about
Vol. II.
your relationship with Ballard Brothers, but,
page 183 ~ even assuming that you were connected with Ballard Brothers, would that affect your evidence
before his Honor and the gentlemen of the Commission T
A. Not one bit.
Mr. Mapp: That's all.
LESLIE M. SHOCKLEY, JR.,
a witness called in behalf of the Defendant., being first duly
sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Mapp:
Q. :Aifr. Shockley, will you state your name and your place
of residence, please 1
A. Leslie M. Shockley, Jr. Willis Wharf.
Q. Your occupation 7
A. Mechanic.
Q. What type of mechanic!
A. On boats.
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Q. Are you employed regularly by Ballard Brothers!
A. No, sir.
Q. Do you do a lot of work for them?
A. Yes, sir.
Q. Mr. Shockley, have you had occasion to visit or spend
much time around the oyster ground owned by Ballard
Brothers in the vicinity of King's Creek!
· A. I·have.
Q. Are you thoroughly familiar with those
grounds 'i
Vol. II.
page 184 ~ A. Yes, sir.
·
Q. Mr. Stockley, it has been suggested by someone-I forget who-that it would be possible to take these
oysters from where they are presently, and transplant them
to some other area owned by Ballard Brothers. Do you think
that would be possible 7
A. No, sir.

Mr. Mears: I object to the answer, unless he can show
some qualification as an oyster grower and planter.
The Court: You would have to establish his reputation and
knowledge.
Mr. Mapp:
·. Q. Have you also had experience in the oyster business!

A. In this way. I have been around it all my life, and have
been on that ground, and I was with them when they tested
the ground.
Q. Let me ask you this. Do you know what has been done
by Ballard Brothers Fish Company to improve that ground 1
A. Yes.
Q. And have been there when it was being improved 1
A. Yes, sir.
Q. ,,That was done 1
A. I have been there when they brought boats from across
the Bay with-I don't know what it is called, but I call it
fill-and I have been there when it was planted on that
ground.
Vol. II.
page 185 ~ Q. Did Ballard Brothers make any effort to
plant oysters on any of the other ground cxcent
the sixty acres Mr. Ballard testified about!
•
A. I have seen it once or twice.
Q. Was it successfuU
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A. No, sir.
Q. What happened?

A. They died.
Q. How many were planted T

A. I couldn't tell you the exact number. I know at the time
it was over 11,000 bushels.
Q. How many of those died f
A. Well, you might say this was hearsay. I didn't see them
dredged, butMr. Turner: We object to any answer based on hearsay.
A. Can I finish 1 ·
Mr. Turner: We want this in the recordThe Court: You prefaced your remark by saying that it
was hearsay.
A. No, sir. I said you might say it was hearsay. I saw the
oysters when they came to the wharf.
Mr. Mapp:
Q. Tell what you actually saw.
A. I didn't see them dredged.
Q. But they came ashore on a Ballard Brothers monitorT
A. Yes.
Vol. II.
page 186 } Q. And you saw them 7
A. Yes.
Q. Wlmt was their condition Y
A. Most all of them were dead. I know at the time they
took up about 1,700 bushels out of the 11,000, and I also
went out on the ground where the oysters were planted.
Mr. Mapp: That's all.
CROSS EXAMINATION.
By Mr. Mears:
Q. Mr. Shockley, how long have you been a mechanic?
A. Twenty-six years.
Q. And you worked-You had your own place of business
during that whole period of time 1
A. Well, with my father, yes.
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Q. You say you have been employed by Ballard Brothers T
A. No, sir, no more than anyone else. I do all their work
Q. You did all their work for them 7
A. Yes. I do it for Terry and Bowen and most of the
other oyster planters.
Q. But you have been closely associated-you have been on
the ground7
A. Yes, sir.
Q. Seen the oysters come in 7
A. Yes, sir.
Q. And made examination of the ground 7
Vol. II.
page 187 ~ A. Yes, and was there when they tested the
ground.
Q. Was that in your normal occupation as a mechanic!
A. No, sir, not entirely.
Q. Just a gratuitous performance?
A. Yes, I guess so. One time I remember a boat broke
the wheel and I was working on the boat while they were
planting.
Q. Have you ever planted oysters T
A. No, sir.

Mr. Turner : No further questions.
MR. ELI BOWEN,
a witness called in behalf of the Defendant, being first duly
sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Mapp:
Q. Mr. Bowen, will you state your name and your place of
residence, please Y
A. Eli Eugene Bowen. Willis Wharf.
Q. Do you have any connection whatsoever with Ballard
Brothers Fish CompanyT
A. I do not.
Q. Have you worked on a dredge f
A. Yes, sir. I did in 1946, and I worked on her every
summer but one until last year, in July.
Q. By whom have you been employed, Mr. Bowen~ on the
dredgef
A. By Steen's Contracting Corporation.
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Eli Bowe1i.
Q. Is that the company with which Mr. Cottrell is connected?
A. Yes.
Vol. II.
page 188 ~ Q. l\Ir. Bowen, will you explain to his Honor,
and the gentlemen of the Commission, how these
dredges operate 1
A. Well, a dredge, she has a cutter bead and two steel
cables that run out from what we call the ladder, one off
here, and one here, that move the cutter with these anchors
as far as they go so they don't get in the cutter head so
they can work the dredge ahead. I have seen those cables
under the water, and days on low water or on bare places.
I have seen the cables just sweep as they went along. On
fairly hard bottom-not real hard-the only places I have
seen the cutters-the cables-cut in would be right next to the
c.ut, where the ladder was on the bottom, and the c~ble was
right next to the bank. Where the cable would be on the
bank, I have moved the anchors-walked up and picked the
cable up to get slack, and then, a lot of times, when wo
wanted to move the anchors, we moved them when the tide
was up and I never moved an anchor with a boom.
Q. How did you move tliem?
A. With tug boats, but sometimes the anchors are in so
far that we took the small tug-there is a small tug and a
large one to each dredge-and lots of times the small tug
wouldn't move the anchors. I have seen it when we pulled
the anchors and dragged them on the bottom to move them
ahead. When the tide went down it would sweep clean.
A 5.8 cable.
Q. What is the size of the cable?
A. 5.8, I think. Somewheres around that.
Vol. II.
page 189 ~ Q. When the anchors were moved, it would
sweep everything on the bottom?
A. That's right. And I have seen other timesl\fr. Turner: We object to this line of testimony of what
happened on other projects. I think he should confine his
opinion to what would happen on this project.
The Court: That's right.
Mr. Mapp: I think I qualified him as an expert.
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Q. Are you familiar with the oyster ground owned by
Ballard Brothers in the King's Creek area?
A. I have never worked on it, but I have worked on the
ground there the year before last.
·
Q. I am glad you mentioned that. In working there-What
were you doing there 7
A. Working on clams-on clam ground.
Q. In working the clam ground, could you get any idea as to
how the tide runs 1
A. Yes, sir. -The flood tide runs a lot stronger than the
ebb. We could get over clamming up to our arms on the ebb,
but on the flood, we would have to quit because the tide
runs so hard.
Q. Mr. Bowen, you said that you went in the dredging
business on a dredge during 1946-Were you working for
Mr. Cottrell 's company when it dredged out the harbor on
the other side of the jetty at Cape Charles 7
page 190

~

Mr. Turner: Your Honor, I objectThe Court: ·what are you trying to show?
Mr. Mapp: They testifiedThe Court: Are you going into a separate and distinct
project?
Mr. Mapp: No, sir. May I come to the desk?
The Court: Yes, sir.

Note: The question was discussed by the Court and
counsel for both sides, and the Court overruled the objection
made by counsel for the Plaintiff.
Mr. Turner: We save the point, your Honor.
Mr. Mapp:
Q. Will you repeat the question, Mrs. Gilliam Y
Note: The question was read to the witness by the reporter.
A. Yes.

The Court: You are getting to the disposal area, which is
practically the same disposal area now?
Mr. Mapp: Yes, sir, the same disposal area.
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Q. Mr. Bowen, what type of material, or what type of
bottom, was taken out of the municipal harbor, which is south
of the jetty there at Cape Charles!
A. Sand and fine gravel we blowed from where the Elisha
Lee tied up.·
Q. Where was it deposited f
A. We started the pipe line on the board walk-where they
let out is just the other side of that-and worked
Vol. II.
up towards-There was a jetty built off and we
page 191 } kept our pipe line next to the board walk because
·
they didn't want it to run off where the bathing
beach was.
Q. That was deposited, if I am correct, then, right in the
vicinity of the little recreation house there on the beach.
Is that" right!
A. Right on ~he northward end, and we started pumping
not very far·

The Court: Did this witness testify that that is the same
spot that is to be utilized for the disposal area in this
project!
Mr. :M:app: I will ask that.
The Court: That is the basis of his testimony.
Mr. Mapp:
Q. Where is that in relation to the disposal area that has
J::,een testified about here in court, if you are familiar with
the evidence.
A. I am not too familiar with where it is going to be
pumped, but they said where the disposal area is for this job
and I saw it on the plat there, and this disposal area where
we pumped before is a long ways to the southward of where
they are going to pump this.
Q. Was the disposal area used by you-Was that material
deposited in the open water!
A. No, sir. We started pumpting right up on the beach
next to the boardwalk.
Q. Could you give his Honor any estimate as to
Vol. II.
how far the present designated disposal area is
page 192 } from where this sand and gravel was disposed T
The Court: I thought he said he didn't know where the
present area is supposed to be T
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A. I didn't have too much idea on it.

Mr. Mapp:
Q. The present disposal area is in the vicinity of the old
ferry dock-you know where that is f
A. Yes.
Q. How far is that from where the sand and gravel was
deposited by you f
A. It is not too far, but still a right good ways down
below-to the southward of where we pumped it, because we
never went up to that jetty that runs off there. I wouldn 'i
know just how far it was. I would say about a quarter of a
mile to the southward.
The Court: If you were dumping the disposal from the
project you are talking about near the jetty-the jetty is
quite some distance from the dock there, isn't it T
A. I am saying it was a jetty-just a wooden jetty-built
off from the boardwalk, not too high, off up to the northward
of the place on the boardwalk, and the old ferry dock. That
is the jetty I am talking about.
The Court: I thought you mean the stone jetty.
A. No, sir.
Vol. II.
page 193 } Mr. Mapp:
·
Q. Mr. Bowen, what is the effect of the actual
dredging on the bottom, according to your experience.
A. ,veil, I have seen it a lot of times, if you get a choke
in the pumping, and yom· cutter head is still turning-I have
seen that a lot of times. That is stirring the bottom, because
there is no suction, and I have seen a lot of times leaks and
pontoon lines at night-you can't stay on there all the time,
and you might have a sleeve that connects the pontoons just
have a hole in it, and I have seen it leak so much that your
pontoons were bare if it was sand so it wouldn't float away.
Mud will scatter, but sand won't.
Q. Based upon your experience, and the evidence you have
heard here, what, in your opinion, would be the effect of the
proposed dredging operation on the oyster ground owned
by Ballard Brothers involved in this project 1
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Eli Bowen.
A. Well, it looks like to me, what experience I have had of
dredging and experience I have had on oysters, it looks like
to me it would probably ruin the grounds and the oysters.
Q. What effect would it have on the oysters 'l
A. I mean the oysters and the ground, too.
Mr. Mapp:

That's all.
CROSS EXAMINATION.

By Mr. Turner:
Q. Mr. Bowen, you say you worked for Steen Contracting
Company'l
Vol. II.
page 194} A. That's right.
Q. And you worked just in the summer?
A. No. I worked one time for about a year straight.
Q. ·what was your position 'l
A. Well, I started on Steen Contracting Corporation as
deckhand. I worked myself up to mate, and the last two
or three times, I have relieved operators, digging, to get
ahead, and the last time the captain offered me the operator's
job on the dredge if I would stay with him.
Q. Now, you recited certain things that happened, such as
choking of the line, the sleeve coming off, the cutter bead
still turning after it was choked. Is that normal operational procedure?
A. Well, no. It is in the sleeves lots of times. Yon can't
help it. You might think you have a good sleeve and it
is worn on the inside, and can push out with a hole lots of
times. The cutter head-They should cut the cutter head
off, but they don't.
Q. Then it is not normal procedure!
A. A lot of operators will cut it off.
Q. Do you know M:r. Cottrell 'l
A. Very well.
. Q. Know his number of years in the business 'l
A. Pretty well.
Q. Do you set yourself up to be more of an expert that
him'l
A. No, sir, I wouldn't.
Vol. II.
page 195 } Q. Do you think you know as much as he does
about the business 'l
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A. No, I don't, but I have had experience with oysters and
experience with dredges, and I think I have more experience
on what it will do to oysters than he bas.
Q. Did he say anything that you could contradict?
A. Yes, sir. I never seen a cable go that far in the bottom
except in soft mud.
Q. You have never seen this soil dredged i
A. Yes. I have seen dredges in all kinds of soil-gravel
sand, mud and all of it.
Q. Exactly a similar type as this-six or seven feet to
start, and taking out two or three feet?
A. Yes, sir.
Q. And the same type of boat?
A. Yes.
Q. ,Vhere was such a project f
A. I have worked along the coast hereQ. I am not asking about that. ·where was such a project
as this one?
A. I worked on a project last summer right here at Chincoteague. I worked a project in Indian River, just on the
same order as this project.
Q. You say that you have clammed on Mr. Bowen's ground
that is in contest here nowf
A. Mr. Ballard's ground.
Q. Indicate what part of the green and brown area you
clammed on, on Exhibit A?
A. This is coming in-It must have been down in here
somewhere-it was sandy bottom.
Vol. II.
page 196 ~ Q. That is where the trestles will go 7
A. No, wait a minute. I have it upside down.
Here is the channel going in here, and this is the southward
side. I clammed-it must have been up in here. He had
clam ground planted there.
Q. ,vere you employed by Mr. Ballard at that time7
A. No, sir. I was doing it by piece work. He was paying
so much a thousand to get clams.
Q. There were no oysters there at that time?
A. No, sir. That was a clam bed-hard sand. Clams were
planted there.
Q. How many years ago was that?
A. Summer before last, I think.
Q. You heard Mr. Ballard testify that he had oysters on
this ground the summer before last, didn't you f
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A. I don't know if that clam ground was right in that
brown area, or not. I know I worked there, and it was sand.
Q. You know you are on your oath and supposed to be
giving reliable information 7
A. Yes. I am trying to do that.
Q. You just said you were there north of the channel.
A. It was northward of the channel.
Q. Now you don't know where it was.
A. It was a right good ways where the channel goes in.
Q. Extremely valuable clam ground, I supVol. II.
pose 1
page 197 } A. I don't know if it is, or not. He planted
the clams there-bought the clams and planted
them.
Q. Now, you say you worked for· Steen Contracting Company-Mr. Cottrell 's company-in Cape Charles when they
dredged that channel-the harbor?
A. Yes, sir, in 1946.
Q. How long were you employed on this particular project T
A. I worked there until about a week before the job was

b~d

.

.

Q. How long was that?
A. I think we stayed there just about five weeks on that
particular job.
Q. Are you prepared to say that no mud and silt was
pumped out of that harbor 7
A. 1Vhat I seen was notl1ing but sand and gravel.
Q. It was a maintenance operation, was it noU
A. What do you mean by that T
Q. It was not an original dredging operation 't
A. We were working for the Pennsylvania Railroad.
Q. Just maintenanceY
A. Deckhand for the Elisha Lee.
.
Q. It was a maintenance operation to get out what had
settled since it was previously dredged 7
A. I guess it was.
Q. Are you prepared to say this was not largely mud 1
A. No, sir. Sand and small gravel.
Vol. II.
page 198 ~ Q. No mud1
A. You can see the small gravel right there
now where we pumped it then.
Q. It is tn1e that mud washes out of the sand 't
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A. Yes, sir, but it is not the kind of mud in that harbor
that is in King's Creek.
Q. What kind of mud 7
A. It is not too much mud. It is mostly sand and gravel
I worked there last summer.
Mr. Turner: That's all.

MR. RALPH GRAFTON BOWEN,
a witness called in behalf of the Defendant, being first duly

sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Mapp:
Q. Mr. Bowen, will you state your name, and your place
of residence Y
A. Ralph Grafton Bowen. Willis Wharf, Virginia.
Q. Mr. Bowen, have you had any experience working on
dredges¥
A. Yes, sir. I worked four summers on one.
Q. When was that, sirT
A. I don't know just the years they were. Somewheres
around 1950 the first time, I think:-1949 or 1950.
Q. And two years since then T
A. It is four summers altogether. I don't know what
years.
Vol. II.
page 199 } Q. What was your occupation 7
.A. A deckhand.
Q. While you were working on the dredge-I will ask you
this, first. By whom were you employed 7
A. Steen Contracting Company.
Q. The same one that Mr. Cottrell is one of the officials
of?
A. Yes, sir.
Q. Mr. Bowen, while you were working on the dredge, did
you have any experience of going through, around, or near,
any oyster ground 7
A. Yes, sir. Once, where we dug through up there for the
NACA, at Wallop's Island.
Q. Based upon your experience on the dredge, and going
through oyster ground, what, in your opinion, would be the
effect of the proposed dredging of a channel through Mr.
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RalpJ1, Grafton Bowen.
-Ballard's oyster grounds, and, according to the plans for the
channel. there is to be deposited 164,480 cubic yards of
bottom, which is to be deposited in the open water three
hundred yards from Mr. Ballard's oyster grounds-what
would be the effect of that Y
A. That is south of his oyster ground Y
Q. Yes, sir.
A. .And the material to be dug is hard Y
Q. According to the plat, it goes from hard to medium
-material, then soft.
A. I would say that it would cover his oysters.
Vol. II.
page 200 ~ Q. 'What effect would that have on his oyster
ground!
A. Well, if it is soft material, I would say, maybe in a
period of time, it would come back and be all right. If it is
covered with sand, it would be ruined forever. You can't
plant oysters on sand.
Q. You are familiar with these grounds Y
A. I know where they are at.
Mr. Mapp: That's all.
CROSS EXAMINATION.

By Mr. Turner:

Q. -what relation are you to Mr. Harvey and to Eli T
A. Mr. Harvey is my half-brother, and Eli is my brother.
Q. Are you also in the business with Mr. Harvey Bowen t
A. Only employed by him.
Q. Have you been employed by Ballard Brothers Fish
Company at any timeT
A. In what way?
Q. In any way.
A. I once planted shells for them.
Q. Do you own any oyster ground of your own 'l
A. No, sir.
Q. Have you personally examined the ground that is in.volved here!
A. No, sir.
Q. You just made the flat statement that you
.Vol. II.
couldn't grow oysters on sand. Did you hear the
page 201 ~ testimony yesterday that it had a sandy bottom f
.
A. I think I plant as many oysters as any man
that is in this court room-
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Q. Do you disagree with the testimony yesterday!
A. Do I clisagre-?
Q. If this is sand, it is no good 1

Mr. Mapp: There is no evidence that Mr. Ballard planted
oysters on sand. He built up the bottom, and that was what
made it valuable.
The Court: Go ahead, gentlemen.

A. I say that you can't plant oysters on live sand-that I
do know.
Mr. Turner: l\frs. Gilliam, will you repeat my last ques.tion.
Note: The question was read to the witness by the reporter.
A. I still say you don't plant oysters on sand.
Mr. Turner: That's all.
RE-DIRECT EXAMINATION.
By Mr. Mapp:
Q. Have you had any experience, Mr. Bowen, in trying
to transplant oysters T
A. Yes, sir. I transplanted two beds for my brother.
Q. Based upon yourMr. Mears: I objectMr. Mapp : Will you wait until I finish?
Vol. II.
Mr. :Mears: That wasn't brought out in cross
page 202 ~ examination, and I don't thinkMr. Mapp:
Q. Based upon your experienceMr. Mears: I object toThe Court: If he has experience, let him testify.
Mr. Turner: We except.
Mr. Mapp:
Q. Do you believe that oysters planted by Ballard Brothers
on the ground in question could he transplanted T
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A. They can be, but he will lose a lot.
Q. Can you give his Honor and the gentlemen of the
Commission, an idea of how many would be losU
A. Only from what I have seen of moving them-taking
them up, it will be twenty-five per cent every time that you
move them.
Q. And it involves considerable expense to take them up
and move them, doesn't it f
A. I would think so.
Mr. Mapp: That's all.
RANDOLPH HIGBY,
a witness called in behalf of the Defendant, being first duly
sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Mapp:
Q. Will you state your name, Mr. Higby, and your place of
residence, please Y
Vol. II.
page 203 ~ A. Randolph Higby. Willis Wharf, Virginia.
Q. Have you had experience working on a
dredge!
A. Yes, sir, I have.
Q. ,vhat experience have you had Y
A. I helped dig that cut in Machipongo in 1936.
A. In digging that cut, did you go through any oyster or
clam grounds f
A. Well, we went through clam grounds, and we ruined a
lot of tbeQ. We can't go into that. Are you familiar with Ballard
Brothers oyster ground involved in this proceeding?
A. Yes, sir, I know where it is at.
Q. Based upon your experience, what do you believe would
be the effect of dredging the proposed channel on Ballard
Brothers oyster ground f
A. Well, I thinkMr. Turner: We object to the qualification of this gentleman as an expert, if he has only dredged on one project
twenty-one years ago.
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The Court: I don't think. you qualified the witness as an
expert, but if he can enlighten the juryMr. Mapp: Mr. Richardson said that he worked on one as
a youngster, and that qualified him.
Vol. II.
The Court: I don't remember the testimony,
page 204 } but I will say this. A lot of time objections are
made when they should not be, and a lot of times
they are not made when they should be, but that is no test
of the question involved. Just because the point wasn't
passed on yesterday in the case of another witnessMr. Mapp: If your Honor please, he testified that he had
worked on a dredge, and is familiar with the operation of
a dredge; that he went through grounds similar to theseThe Court: You asked was he familiar with these grounds.
He said he knew where they were. He said he went through
clam grounds. If that is his testimony, it doesn't make him:
an expert on digging a channel through oyster grounds.
Mr. Mapp: ·wm your Honor allow us an exception,
pleaser
A. Your Honor, it was oysters there, too, but it wasn't
anybody's personal oyster ground. It was wild oysters
where I was talking about, but there was clams there, too.
It didn't belong to anybody. It wasn't took up by anybody.
It was public ground, but it was oysters there, too.
Mr. Mapp: Will your Honor permit him to answer 7
The Court: Ask the witness if he knows what
effect it would have on oysters. I gather that
Vol. II.
page 205 } there were just a few oysters there on the bottom.
How does he know what -effect it had on them?
I think we have been very liberal: When you testified-one
witness testified-on a point, and if there was no objectionthat doesn't qualify this witness. The question is whether
this witness has experience enough to· come here and tell five
men something on a technical matter. We will let him if, as
an expert witness, he knows somthing that he can tell this
group of Commissioners that will be helpful to them.
Mr. Mapp: If I ask what his experience is, these gentlP.men object. He is supposed to hold it right to this. I have to
ask in general terms. That is the only ,vay I know how to
get at it.
The Court: You asked him-Has he answered to give vou
"
knowledge of his experience?
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Mr. Mapp: I think so. I asked if he had experienc:c
working on a dredge, and working a dredge through oyst.er
grounds.
The Court: And his reply was that he went through some
clams.
Mr. Mapp: Which he qualified.
The Court: Now he qualifies by saying that
Vol. II.
there were wild oysters on the ground, but has he
page 206 ~ indicated that he had any experience of what
effect it had on the oysters Y
Mr. Mapp:
Q. Have you had any experience on the effect of the dredging on oysters f
A. Well, we didn't go right through oyster ground, but
it was ground off from that where the spill-the overflowwent, and it killed the oysters and the clams both.
Q. How far was that from where the dredging took place'/
A. Well, I would say that it isMr. Turner: Just a minute. Your Honor, I think the
same objection still holds true about experience on any particular oyster ground. l\fr. Mapps knows that you have to
qualify an expert, and he is not attempting to do it. He
is trying to get him to tell about another place twenty-one
years ago.
.
The Court: The twenty-one years doesn't apply here. H
this man has had enough experience to entitle him to come
here before this Commission and the Court, and claim to be
an expert on a matter on which these Commissioners and
the Court is entitled, he can answer.
Mr. Mapp: If your Honor please, I don't know of anything else I can ask him.
Vol. II.
page 207 ~ The Court: The Cout is going to sustain the
objection.
Mr. Mapp: Allow us an exception, please.
If your Honor please, the Defendant rests.
·
The Court: Have you gentlemen any rebuttal.
Mr. Mears: No, sir.

•

•

•

•

•
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page 212 } OBJECTIONS AND EXCEPTIONS
IN INSTRUCTIONS.
The Defendant, by counsel, objects to Instruction No. 1 on
the grounds that it does not correctly state the law applicable
in this case. The paragraph designated as No. 2 in the Instruction states that it is the duty of Ballard Brothers Fish
Company, Inc. to minimize its damages, and this is not the
law; and it further states that insofar as the oysters are concerned, the damages to same are to be based upon the removal of the oysters, and ignores all of the evidence to the
effect that all of the oysters will be lost. The paragraph
designated as No. 2 also states that no damages are to be
received for oysters planted after February 7th, 1957, when
the evidence is that Ballard Brothers Fish Company, Inc.
was following its usual procedure in planting and harvesting
oysters.
Paragraph No. 3 is objectionable because there is no evidence whatsoever that any peculiar benefits will be derived
to the adjacent oysters and oyster grounds by the digging
of the channel.
The Court: I am going to give the instruction.
Mr. Mapp: Defendant, by counsel, excepts to the giving
of Instruction No. 1, on the grounds previously set forth, and
on the additional gro1mds that it ignores the eviVol. II.
dence as to damages to oysters, and is based upon
page 213 } a partial view of same, and on the further ground
that said Instruction, particularly Paragraph
designted as No. 2 therein, invades the province of the Commission.
Mr. Mears: The Petitioner, by counsel, objects to the
giving of Instruction A, tendered by the Defendant, on the
ground that in Paragraph 2, the verbiage is used that Ballard
Brothers Fish Company is entitled to just compensatfon
for the property to be taken, and for any damage resulting
to Ballard Brothers as a result of the taking. The Instruction
should be so worded that the damages considered are damages to the property and to the right or interest in the leasehold. Also, the word 'property,' as used in the second
paragraph, should be defined as the leasehold interest of
Ballard Brothers.
Also, in Paragraph 2, the Instruction states that the Defendant is entitled to recover damages which the company
may sustain in the future, whereas the instruction should
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property state 'damage to its interest in the leasehold of
oyster ground and other of its property.'
The Petitioner, by counsel, further objects to the giving
of Defendants' instruction lettered A, on the ground that the
measure of damages stated is improper, in that
Vol. II.
it is too broad and covers any damage, without
page 214 } instruction the jury that the Defendant has a
duty to minimize its damages, and further ignores
the fact that the Defendant is not entitled to any damages
to oysters planted on said leaseholds after the filing of this
suit.
The Petitioner objects to the last paragraph of Instruction
A. for the reason that it does not constitute a proper instruction as to the law, and is not a matter of such pertinency
as should be brought to the attention of the Commissioners
by an instruction.
The Court and counsel returned to the Court Room, at
which time, Mr. Kemper Goffigon, III, addressed the Court
as follows: Mr. Goffigon: There has been much mention
of silt damage. I think it would be important for us to know
the length of time it would take to dredge the outer leg
where Mr. Ballard says most of his oysters are-Just the
length of time it would take to dredge the outer leg.
The Court: Is that just one leg7
Mr. Goffigon: ·whore Mr. Ballard says the 23,000 bushels
of oysters are close to.
The Court: I think the evidence is 30 days to 45 days
to complete the project.
· Mr. Goffigon: I think it would be important to know the
length of time on the outer leg.
Mr. Mapp: We would be glad to give you the
Vol. II.
information, but we don't have it.
page 215 } The Court: I can't recall the witness unless
both sides agree to it.
Mr. Turner: We have no objection to it. Mr. Johnson
is here. If he knows, or can calculate it, we would have no
objection.
MR. T. P. JOHNSON,

recalled:
The Court: Will the reporter read the question to th,c
witness?
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Note: The question was read.
A. I think I can determine that by a quick calculation.
There is a relatively small amount of yardage there. If I
may have some paper, I think I can determine that.
Note: The witness was furnished with paper and Exhibit
A.

A. From observation, I am certain that there is not more
than three feet of dredging, so far as average depth is concerned, over a length of 1,300 feet, 120 feet wide. Roughly,
that is 17,000 yards. That would probably take a week,
based on 3,000 yards of dredging.
Mr. Mapp: Is that based on 24-hour a day dredgingf
A. Yes, normally, with a dredge of the size that would
dredge that project.
Mr. Turner: That is about one-tenth of the total yardage f
A. That's right. It is quite a rough calculaVol. II.
tion. I doubt if there is three feet of dredging
page 216 } there, but it is about ten per cent, yes, sir.
The case was fully argued by counsel.· The Court then
instructed the Commissioners.
Mr. Mapp inquired of the Court whether or not the Commissioners would report to the Court just one lump sum,
and the Court replied as follows:
The Court: They ascertain the value of the right in the
leasehold, and what the damage would be in connection with
the oysters, and so forth, on the land, and if there is any
damage done. Can I say this, in connection with Mr. Mapp's
question-That you are first to determine the actual value
of the leasehold to be taken-Ballard's interest in this lease
they get from the State of Virginia-the taking of that leasehold property. And the other question is the damage to his
other property.
The Commission then retired to the Jury Room;.• • •,
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Mr. Goffigon, after the Commission had considered, reported to the Court that the Commission was unable to reach
an agreement, and the Court requested that the Commission
set a day in the following week to further consider the
matter.

•

•

•

•

•

Testimony and other incidents in the trial of the abovestyled cause, heard before the Honorable Jeff F. Walter,
at Eastville, Virginia, on Friday, the 19th of April, 1957.
Present: Benjamin W. Mears, Jr. and C. A. Turner, Jr.,
Esquires, for the Plaintiff;
William King Mapp, Esquire, for the Defendant.
The Court: This matter is to be heard on a Motion to
Reject, or Exceptions to the Majority Report of the Commissioners.
Mr. Mapp: If it please the Court, we would like to introduce the evidence of lfr. Emory .T. Steelman, Mr. Kemper
Goffigon, Mr. Hensel Spady, Mr. Harry S. Thomas,
Vol. III. and Mr. Ralph Clark, to substantiate the allegapage 2 } tions set forth in our Bill of Exceptions.
Mr. Mears: We have no objection to the introduction of this testimony. However, I think it incumbent
to call to the Court's attention the recent statute passed
by theMr. Mapp: If we are going to discuss the legal angle, I
would request that we discuss it out of the presence of the
prospectivo witnesses.
The Court: I don't know how we can do that unless you
move tlmt the witnesses vacate the court room.
Mr. Mapp: I understand that you make no objection to
their being called as witnesses, Mr. Mears?
Mr. Mears: No, sir, I do not. I merely call the Court's attention to Section 25-18.1. This is tbe Court's decision as
to whether tbey testify, and not tbe parties themselves.
The Court: I believe that's true.
Mr. Mears: If it would be in order before these gentlemen
testify, would it be in order for the Court to explain to them
what the nature of the proceeding is-what the inVol. III. quiry is.
page 3 } The Court: The Court is a little perplexed, Mr.
Mears. You say you make no objection to it, and
yet you do voice somewhat a thought that raises the objec-
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tion. I understood that when the matter comes to excepting
to the Commissioners' Report that there must be some allegation of fraud or misunderstanding on the part of the
Commissioners, or that they were moved by emotion and not
by the facts, and so forth. So I think, too, that the
evidence is not admissible, but you say it is all right to
admit it, and, in the absence of objection, I suppose the
Court will admit it, and I suppose it would be admitted subject to the objection that you might make as the evidence
is sought to be unfolded. All right. There are no objections.
Proceed, gentlemen.

MR. KEl\fPER GOFFIGON, III,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Mapp:
Q. "Will you state your name, please, sirT
A. Kemper Goffigon, third.
Q. And you were one of the Commissioners appointed to
serve in this case 7
A. I was.
Vol. III.
page 4 ~ Q. Mr. Goffigon, you were one of the three Commissioners to bring in the majority report, were
you not?
A. That is correct.
Q. Where is your place of residence?
A. RFD, Cape Charles.
Q. And how far do you live from the town of Cape Charles?
A. I would say approximately four miles south.
Q. And what is your occupation 7
A. I am farming, and also associated in the farm machinery
business with my father.
Q. Your father is Mr. Kemper Goffigon, Jr., is l1e noU
A. Yes.
Q. And he is a member of the Board of Supervisors, and
is supervisor from the Capeville District T
A. Yes, sir.
Q. Mr. Goffigon, when were you notified that you had been
selected to serve as a member of the Commission in this
case?
A. Mr. Mapp, I am unable to answer that question com-
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pletely, because I don't remember. Approximately six weeks
ago, I would say.
Q. By whom were you notified 1
A. I was officially notified by one of the Deputy
Vol. III. Sheriffs.
page 5 ~ Q. Prior to the official notification, who informed
you that you had been selected as one of the Commissioners 1
A. Mr. Mapp, I really don't remember.
Q. Were you told by; say, Mr. Mears, or Mr. Turner, or by
Mr. Dickinson, counsel for the town of Cape Charles, that you
had been selected to serve on the Commission prior to the
time you received official notice from the Deputy Sheriff 7
A. I don't think so. I am positive I have never talked
to Mr. Dickinson about the situation at all, and the only
time I recall talking to Mr. Mears and Mr. Turner would be
up here, or during the proceedings. I would hate to make a
fl.at statement that they didn't tell me, but I don't believe they
did.
Q. At the time of your appoinbnent, you were not a landowner, were you 7
A. No, sir.
Q. And, subsequently, you were. Your father conveyed a
parcel of land to you, prior to your actual appointment to
this Commission f
A. That is correct.
Q. Did you discuss with either Mr. Mears or Mr. Turner
the necessity of your being a landowner in order to serve
on this Commission T
A. I have never discussed it with anybody.
Vol. III.
page 6 ~ Q. Now, if I understood you correctly the other
day, at the time the reports were signed in the
presence of the Judge, did you at that time tell his Honor
that, in arriving at the majority verdict, that the three of
you gentlemen who were comparatively close together in
your estimate-that you decided you would add the three
figures together, and divide by three, and that was the verdict
which you brought in?
A. I don't remember my words, exactly, Mr. Mapp. The
substance of them was this-Perhaps, it would be best for me
to relate exactly what we did.
Q. Yes, sir. That would be fine.
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The Court: I don't know the purpose of these questions.
It is an enigma to me. They make no objection. But now
I don't know any reason why this witness should recall, or
give, any evidence on how he approached the duty that he was
called upon to perform, except such as the Court had instructed them. Mr. Mapp, I don't understand that you
have the right to take all these Commissioners, and find what
evidence they put weight on, and how they arrived at their
verdict; I think you have to have fraud, and if you are
charging fraud, well and good, but, according to your exceptions, I don't believeVol. III.
page 7 ~ Mr. Mapp: If your Honor please, I think you
will find, in Exception No. 5, that Kemper Goffigon,
Hensel Spady, and Harry Thomas added their three individual estimates, and divided the total by three, which was
the amount of their award, it having been agreed between
them prior thereto, to abide by the result obtained.
The Court: .You have reached that in the evidence heard
so far. Even though you make that statement, it doesn't
allege fraud, and you can make any statement you want
in the exceptions-Unless it avers fradulent conduct on the
part of these Commissioners, or any other, in arriving at
their verdict-if you consider that fraud, I can see how you
want to introduce it, but the Court doesn't believe that you
consider that fraud. The fact that they tell you how they
arrived at their verdict, their report speaks for itself, and if
they were fradulent and improper, I think it is evidence.
Otherwise, I don't.
Mr. Mapp: If your Honor please, we certainly have no
intention of prolonging this hearing by going into details of
how they arrived at the figures.
e have not alVol. III. leged fraud, and do not want to allege fraud, but
page 8 ~ we have alleged misconduct, and, under that statute
that Mr. Mears referred to, that is sufficient. Under
that, where there is an allegation, not of f rand, but of mis
conduct-The Court: What would you call misconducU In deciding how to fl.~ the damages, any group of five men, considering any matter, and called upon to fix a value on the
subject matter, or any damages involved in it, I can understand how they might have differences of opinion as they
approach the conclusion of the matter, and I think the Court
of Appeals is on record, time and again, that, in reaching

,v
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verdicts with reference to matters like this, especially in civil
suits where action is taken on a contract, or damages, or so
forth, that, after considering the subject matter, they have
several ways of arriving at a verdict. Some have to give
here, and some there, and they finally arrive at a verdict.
The fact that they added the three together, and divided by
three, in an endeavor to adjust their differences, I think you
will find-certainly it is my conception of the lawVol. III. that is not misconduct, and doesn't in any sense
page 9 ~ approach fraud. If it is misconduct, it is fraud. I
don't know of any provision in the law that speaks
of misconduct, except going out of the realm-Suppose this
witness made a view of these premises alone, and got some
employee, maybe, of Mr. Ballard's or somebody like that,
that knows a lot about oysters, or thought he did, and Mr.
Goffigon, with this sole testimony-I don't mean, exactly,
sole testimony, but testimony that he alone of the five
arrived at by his own conduct, I think that would be fraudulent. I don't think there would be any question but that it
would result in a fraud upon the rest of the members of this
Commission, as well as upon the Court, and certainly upon
the litigants. That is misconduct, but that is tantamount to
saying it is fraudulent, but how they arrived at the figures
among themselves-I would want some law on the subject,
if these men can be questioned upon how they arrived at their
conclusion. Unless you have charges of fraudMr. Mapp: If your Honor please, we are in the same
position as we would be in a civil suit, making the motion to
set aside the jury's verdict. I don't think there is any
difference in the two proceedings.
·Vol. III.
page 10 ~ The Court : I think that is correct.
Mr. Mapp: In this, we have alleged certain
grounds upon which we ask the Court to set aside the report.
The Court: Those grounds have to comply with the
law.
Mr. Mapp: I think they do. We think that either of the
grounds alleged in our exceptions, if substantiated, would
be grounds for setting aside the Commissioner's report It
is not merely a matter of fraud, but of other things, but we
have alleged certain facts. Without those facts before the
Court, the Court would not have any basis for determining
the truth or veracity or the validity of what we have alleged.·
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In connection with the line of questioning of the witness about
the awards, I think the authority is clear on that. Of course,
they have to adjust their differences, and any number of ways
are thoroughly satisfaetory and acceptable to the Supreme
Court, but the fallacy, and where they can make a fatal
error, is if the Commissioners agreed, off-hand, we can't get
together, half of us lms a figure, and half another, let's agree
that we will add those figures together and divide
Vol. III. them by the number of commissioners. We think
page 11 ~ that is a quotient verdict, and fatally defective,
and we think we have a right to present evidence
to bear out the Bill of Exceptions.
The Court: You haven't reached the evidence that the
Commissioners were not properly instructed 'I
Mr. Mapp: No, sir.
The Court: And three, that the Commissioners, the majority, were not disinterested freeholders, as contemplated
by the statute, and were prejudiced in favor of the Town
of Cape Charles. Mr. Mapp, isn't that a matter that goes
to their qualification at the time they were appointed Y Was
any point raised to these men's honesty and integrity and
disinterest at the time Y (Note: The Court then quoted
from the Bill of Exception, in regard to Mr. Kemper Goffigon,
Jr. and Mr. Kemper Goffigan, III). Does that raise any
suspicion as to the qualification of Mr. Kemper Goffigon,
that, ns the son of a supervisor, he is not qualified to servef
I think that ought to have been raised at the time.
Mr. Mapp: If your Honor please, can we submit that the
authorities unequivocably hold that it is not a
Vol. III. matter of saying they were prejudiced, or, in
page 12 ~ itself, a matter of public policy, that the Commissioners, the same as jurors, should be above
suspicion-it is not a question of what they were, but a
possibility of it.
The Court: I know, but then you have to raise those questions before you get into this.
Mr. Mapp: If your Honor pleaseThe Court: You see I had seven or eight names from each
side, and picked seven out, and allowed you to strike one
of their's, and then to strike one of your's. You kn:ew,
and the Court knew, that this young man was Mr. Kemper
Goffigon 's son, and that Kemper Goffigan, Jr. was a member
of the Board of Supervisors, and, by the same token, I
think that ought to have been raised long ago, and you should
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not have waited until you found out what the report was
before you raise the question of his disqualification.
Mr. Mapp: Of course we knew the relationship of Mr.
Goffigon, but we think the evidence of it should be in the
record.
The Court: The law says that if there was prejudice-if
these men are charged with unfitness now, and
Vol. III. disqualified, in order to prevail in your motion,
page 13 ~ don't you admit that the law says that you must
point out where their conduct, or their disqualification, rather, prejudiced your client?
Mr. Mapp: If your Honor please, no, sir, frankly I don't.
I think that is a matterThe Court: The civil law says that when you swear jurors,
and are allowed exceptions, if you don't make the exception,
then these questions can't be raised-they come too late.
Mr. Mapp: May I make this observation 7 So far as Mr.
Goffigon is concerned, at the time of the appointment, we
heard rumors, but never found out definitely with any degree
of certaintyThe Court: But it was your duty to do that. You were
put on guard, weren't you 7
Mr. Mapp: I don't think we have any duty to investigate
the background of a juror or a commissioner, but it finally
keeps leaking out, and we hear this or that-We could not
have objected to something at the outset that we didn't
know.
·
The Court: You say the law doesn't require you to make
these inquiries about jurors, and you mean you can make
exceptions to a juror after the verdict, and during
Vol. III. the further progress of the trial?
page 14 ~ Mr. Mapp: I think this, if your Honor please.
If something comes to your attention that you
didn't know, and didn't have reason to suspect at the outsetI can cite right along the line we are trying to show-I think
one gentleman has one connection, another, another connection, and another, a third connection. We are not alleging
fraudThe Court: But don't you have to do that?
Mr. Mapp: No, sir, we don't think so-not under that
statute.
The Court: I am going to get you to show me some law.
The Court differs with you. The Court feels that you must
show fraud. If you know that this boy's father has in-
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fluenced him-if you have gone and collected evidence that
was not brought to him in the right manner-in the view
he took along with the rest of the commission, or if someone
walked up to him and tried to impregnate him with it, that
is, of course, fraud. My feeling is that I can't understand
how you can charge fraudMr. Mapp: I think there is a case where counsel on both
sides agreed that what these commissioners did was perfectly satisfactory-They had dinner with one of
Vol. III. the land owners, and they were far out in the
page 15 ~ country, and it was a question of having dinner
.
with the land owner, or going without itThe Court: Let me hear that case, Mr. Mapp.
Mr. Mapp: If your Honor please, the first case is New
River ct Railroad Company v. Honaker, 119 Va. 641.
Note: Mr. Mapp then read -excerpts from the above case.
Mr. Mapp : Now, if your Honor please, the next case is
the Virgitiia Westeni Power Company, Inc. v. Kessinger,
122

Va. 135.

Note: Mr. Mapp read excerpts from this case, and the
Court and Mr. Mapp discussed the above cases.
The Court: All right. Confine yourself to the ·objections
showing that he is the son of Mr. Goffigori,-you don't say
tl1ere is anything wrong about it, but nature happened to
make him the son of Mr. Goffigou, Jr. I don't think it is
right, Mr. Mapp, to put aJl these commissioners on the stand,
under oath, and permit either side to use a fine tooth comb
in trying to find some error committed by tl1em. If the
questioning is based on charges, then certainly I would like
to interrogate them. You set up the fact that he is the
son of Mr. Goffigon, hut you haven't set up anything to show
that there is anything improper in that relationVol. III. ship.
page 16 } Mr. Mapp: I think that is a matter for argument, a.fter the evidence is in.
The Court: \Yithont committing the Court, I go hack to
what I said-It was open knowledge that Kemper Goffigon,
III, is the son of Kemper Goffigon, Jr., and that Kemper
Goffigon, Jr. is a member of the Board of Supervisors, and
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if that relationship disqualified him, I think it should have
been brought out at the time.
Mr. Mapp: It is not a matter of open knowledge to Mr.
Ballard at Willis Wharf, or to me at Keller, to know that
Mr. Spady was engaged in business with Mr. Ward, the vicemayor of Cape Charles, or that Mr. Thomas has a milk
route in the town of Cape Charles-that was not known
to me.
The Court: You are not pursuing the road that it wasn't
incumbent upon your client, or you, to make an investigation
of these people-the record ought to show that you are
familiar with the fact that he was the son of the supervisorMr. Mapp: Your Honor, and perhaps the court might very
well, just disregard it, and think it doesn't have
Vol. III. any bearing at all, but I would like to get it in the
page 17 ~ record that here is a young man whose father
is supervisor of Capeville DistrictThe Court: You have that in the record, but I ask you
can you point out anything that has occurred so far to disqualify him as a member of the Commission f Can you point
out anything that affects his qualification T
Mr. Mapp: If your Honor please, I certainly have no
intention of has·hing over the whole proceedingThe Court: That is what it would mean, Mr. Mapp. I
don't think it is legitimate that you should undertake,
without any charge in your exceptions, to ask him how he
arrived at the figure that was in the report which he filed.
Mr. Mapp: If your Honor please, I l1ave alleged that they
arrived at a quotient verdict. That is in Paragraph No.
5, and that is the very question I asked him.
The Court: Mr. Mapp, I know you asked it, but what
right do you have to ask him how he arrived at his verdict.
You didn't make any charge of fraud.
Mr. Mapp: I don't think it has to be.
The Court: Maybe that was done, but is that
Vol. III. any chargef
page 18 ~ Mr. Mapp: Judge, I think so. I seem to be
getting the cart before the horse, and arguing my
case before I get the evidence, but I think, if I establish
the fact alleged in Paragraph 5, that this Commissioners'
Report should be set aside and new Commissioners appointed.
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The Court: What questions are you trying to ask. I
thought you covered it.
Mr. Mapp: I asked how he arrivedThe Court: I don't think that is the question. You know
how he arrived at it, and I know, but you charge that one
of the three who signed the majority report-that they pooled
it and came up with a verdict that was the average of the
three. That is in the record that you are trying to do that,
and I thought he said that he had, but I don't think that
disqualifies him.
Mr. Mapp: I don't say it disqualifies the Commissioners.
Is the witness permitted to answer iU
The Court: Yes, sir. If there is no objection, I will let
you do it.
Mr. Mapp:
Q. If you remember what the question wasVol. Ill. Mrs. Gilliam, will you read it back?
page 19 ~ A. You want to know how we arrived at our
verdict!
Q. Not all of it.

The Court: He is asking specifically, as a matter of fact,
did you all have-the three of you who signed the majority
report-is it a fact that you told the Court that you put
your figures together and divided by three.
A. That is the sum of my words. I don't know how I
stated it, but that is the sum of my words.
Mr. Mapp:
Q. This was at the second session of the Commissioners,
was it noU
A. Yes, sir.
Q. And did you all agree, before doing that, that that
would be vour verdict!
A. Absolutely not.
Q. Will you explain just what took place in the Commissioners' room Y
A. Mr. Mapp, I think it is improper, but I will answer if
the Judge wants me to.
The Court: Go ahead.

228

Supreme Court of Appeals of Virginia

Kemper Goffigon, Ill.
A. The five of us sitting in there tried to talk
Vol. III. the situation out. We discussed it openly, among
page 20 ~ the five of us, each of the five stating a figure
that each of us had in mind for each particular
thing we were discussing at the time. It became evident,
after some time, that three of us were fairly close together,
and that the other two members were close together,
but far apart from the three. The five of us agreed then
that the five of us could not get together and everybody sign
one report.
Mr. Mapp:
Q. Pardon me. Was this the first day or the second!
A. The second day, sir.
Q. Go ahead.
A. As I recall, Mr. :Mapp, Mr. Thomas and Mr. Spady
and myself were within a few hundred dollars of each other.
I don't remember the exact number of hundred dollars, but
less than a thousand apart, the three of us, and, in order
to get to a figure, it was perfectly agreeable that the three
of us would average those figures, and we came up with a
solution that was satisfactory to all. ,ve didn't agree to
bind ourselves to anything. For instance, I would never
have agreed to be bound if Mr. Thomas had said $50,000.00,
and my figure was $11,000.00. I would never have agreed to
be bound by something that would bring the average way
up. I had a figure in my mind. I think those two
Vol. III. gentlemen had a figure. They knew what my
page 21 ~ figure was, and I knew what their's was. All five
commissioners knew what everybody's was.
Q. You, of course, knew what Mr. Spady and Mr. Thomas's
figures were, and they knew your figure f
A. Yes, sir.
Q. And with those three figures, yon then decided you
would average them, and divide by three, and that would be
your verdict. Is that rigl1U
A. Yes, sir~ that is correct.

Mr. Mapp: That's all.
CROSS EXAMINATION.

By Mr. Mears:
Q. Mr. Goffigon, it has been charged that you were pre-
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judiced and· biased by virtue of the fact that you are the
son of Kemper Goffigon, Jr., a member of the Board of
Supervisors of Northampton County, in whose district is
embraced the Town· of Cape Charles. Did the fact of this
relationship, in any way, affect your determination of the
amount of compensation and damages awarded in this case7
·A.No.
.
.
, Mr. Mpp: I object. I don't think it is a matter of saying
it did, or did not. It is a matter of publie policy.
Vol. III.
page 22 ~ The Court: I think it is pertinent, Mr. Mapp.
Mr. Mapp~ Allow us an exception, please!
The Court: Yes, sir.
Mr. Mears : Answer the question, please.
A. No, sir, I did not. I can't ever remember discussing
the thing seriously with daddy, ·other than in general terms.
Q. Did I understand your testimony correctly-that there
was no agreement between the three commissioners that made
the majority award when you ·agreed to add up your figuresMr. Mapp: Mr. Mears, I don't think that is the: proper
way to frameMr. Mears: If I am on cross examinationMr. Mapp: Ask what he said, or didn't say-don't recite
something and ask if that is what he said.
l\fr. Mears:
Q. Was there any previous agreement between the three
of you to be bound by the result of the adding of the three
figures and dividi~g by three?
A. Was there any agreement?
Q. Yes. If that figure, in your judgment, had not been
what you considered a just compensation, could you have
refused to go along with it 7
A. Absolutely.
Mr. Mears: No further questions.
Vol. III.
page 23 ~

RE-DIRECT EXAMINATION.

By Mr. Mapp:
Q. But you of course knew what the other two commis-
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sioners' figures were, and they knew what your figure was,
didn't theyf
A. Certainly.
Q. And in your opinion that that would be a just compensation to decide upon, they added the three together, and
divided it, and that gave you your figure T
A. That is what we did. You put five men in there, and
listen to the evidence we had, and I don't believe any five
men in the United States will come together on one figure
without talking it out. That is what happened. When we
got close, we just worked it out.
Mr. Mapp: That's all, thank you.
MR. HENSEL D. SPADY,
being first duly sworn, testified as follows:
,; .

DIRECT •~XAMINATION.
By Mr. Mapp:
Q. You are Mr. Hensel D. Spady!
A. Yes, sir.
Q. And one of the majority commissioners in this suit T
A. Yes, sir.
Vol. III.
page 24 ~ Q. You have heard Mr. Goffigon outline how the
verdict was arrived at. Is that correct, according
to your recollection, Mr. Spady?
A. Well, yes, sir.
Q. Mr. Spady, where is your home T
A. Near Kiptopeke.
Q. And how close is that to Cape Charles 7
A. Oh, between nine and ten miles.
Q. Are you engaged in any business in the Town of Cape
Charles!
A. Partly, yes, sir.
Q. With whom are you associated 7
A. George Emory Ward.
Q. What position, if any, does Mr. ard hold in the Town
of Cape Charles 7
A. He is on the council.
Q. And also vice-mayor, is he not f
A. I think so. I am not positive of it.

,v
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Mr. Mapp: That's all.
CROSS EXAMINATION.
By Mr. Turner:
Q. Mr. Spady, in your business connection with Mr. Ward,
is there any connection other than a financial interest!
A. No, sir.
Q. Did this financial interest you have in busiVol. III. ness with Mr. Ward affect your decision in any
page 25 ~ way in rendering this majority report!
Mr. Mapp: We object to that on the same ground.
The Court: Overruled.
Mr. Mapp: \Ye take an exception.
Mr. Turner:
Q. Will you answer, please?
A. No, sir, I had none.
Mr. Turner: That's all.
MR. HARRY S. THOMAS,
being first duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Mapp:
Q. Mr. Thomas, you are Mr. Harry S. Thomas, are you
not?
A. That's right.
Q. And where is your home, Mr. Thomas Y
A. Well, over near Chesapeake, Virginia, about six miles
from Cape Charles.
Q. Mr. Thomas, you were one of the majority con1missioners in this suit, were you not?
A. I think so.
Q. You heard Mr. Goffigon testify as to how the majority
verdict was arrived at.. Is that correct?
A. .That is about correct, yes, sir.
Vol. III.
page 26 ~ Q. Mr. Thomas, is it or not a fact, now, and
while this suit was in progress, and a long time
prior thereto, that you had a milk route in Cape Charles?·
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A. Thirty some years.
Q. You still have your milk route?
A. Yes. It has dwindled down pretty low.
Mr. Mapp: That's all, thank you.
CROSS EXAMINATION.

By Mr. Turner:
Q. :Mr. Thomas, is the fact that you have a milk route
in the Town of Cape Charles-Did the fact that you didaffect your decision in any way in this majority report f
A. It never occurred to me while the proceeding was going
on that I had a milk route there. I don't sell officially in Cape
Charles. I would like to make this statement. I have been
on many juries and commissions, but this is the first time
I have ever been in one in all the years of my life that my
integrity and honesty and truth has been questioned. You
can take that to yourself, l\Ir. Mapp.
Mr. Mapp: I would like to have that stricken from the
record.
The Court: I sustain the motion. You testified that Mr.
Kemper Goffigon has substantially ,stated the facts
Vol. III. with reference to the figures you three arrived
page 27 ~ at with reference to the compensation and damages that you, by your report, felt that Ballard
Brothers Fish Company was entitled to. '\Vas that report
the result of the adoption of figures that you believed then,
and still believe, to be correct?
A. Yes, sir.

The Court: There was such a variance between the ma,.
jority .report, and the minority report, that there was no
way to get together?
· ·.·A. None at all

Mr. Mapp: That's our case, sir.
Mr. Mears: We have no evidence to present, your Honor.
Mr. Mapp: We would be very glad to argue this, or waive
it if your Honor doesn't care for argument.
'Dhe Court: . The Court wants you to argue it, please. ·
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Note : The case was then fully argued by counsel for
both sides.
The Court: Will Mr. Ralph Clark take the stand, please.

MR. RALPH H. CLARK,·
being first duly sworn, testified as follows :
The Court:
ness f

You were summoned here today as a wit-

A. I was sununoned down here by the Sheriff.
The Court: You were summoned as a witnessf
A. Yes, sir.
The Court: Mr. Clark, you were one of the
Vol. III. Commissioners appointed by the Court to view this
page 28 } property, weren't you?
A. Yes, sir.
The Court: And you are one of the two who signed the
·
minority report?
A. Yes, sir.
The €ourt: It has come to the Court's attention just
recently that you visited that property maybe more than
once!

A. Yes, sir.
The Court: You visited it one time with the other four
Commissioners, didn't you 7

A. Yes, sir, on the boat.
The Court: And you visited it how many times after that,
and made some further inspection Y
A. One time.
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The Court: How long after, if you don't mind.

A. On Saturday, I believe, on low water.
The Court: Following thisA. Right after.

The Court:
there!

Following the day that you all were out

A. No, sir, I don't think it was the following day, but Mr.
Steelman and I went together, and walked over these rocks
for our own benefit, so we could arrive at what we thought
would be damage to the rocks from taking the
Vol III. basin, for our own information, to see whether
page 29 ~ the rocks were there, and what the extent of damage would be, for my own personal knowledge.

The Court: This was after the day all five of you wenU
A. Yes, sir, after we were on the boat.

The Court: How did you happen to go there on this dayyou and l\fr. Steelman f
·
A. tVell, I knew the rocks were there, because I was familiar with them, and knew they planted shells there for
years, from being around there, and, for my own information, I didn't know whether there was one shell left there, or
whether they were covered wit11 silt. I didn't know whether
there was rocks there, or mud flats. He planted shells, but if
he put them on a bad piece of bottom, there is nothing there
by the next year.
The Court: Do I understand you made an inspection of
some of Mr. Ballard's property 1

A. I walked over the rocks and hack. Mr. Steelman and I.
The Court: Mr. Ballard's rocksT
A. Yes.
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The Court: .And you did this with Mr. Steelman, who was
one of the Commissioners also T
A. Yes, sir.
The Court: .And he, with you, signed the minority report!
A. Yes, sir.
The Court: Could you have gotten the inforVol. III.
page 30 ~ mation that you sought, or found, on this second
visit to the premises, by asking some of these witnesses who appeared before you that day, and, I believe, another day, after you had taken your view of the property?
A. Could I have gotten t11e information by asking questions f
The Court: Yes.
A. From the rest of the Commissioners f
The Court: No. Asking questions of the witnesses.
A. No, sir, I don't think I could, without my own inspection of the rocks-whether they were there or not.
The- Court: It didn't occur to you when you were there
with the other Commissioners-with the whole Commissionthat you might have investigated at that time, and given them
the benefit as well f
A. We could not have, then, because the tide was up that
day, and I stopped and told Mr. Tommy James, and asked
him what I had done, and would it be proper for me to notify
the rest of the Commission, so they could see what I had seen,
and he said he didn't think there was any doubt they would
take my word. While we are on that subject, I don't think I
put but $1,500.00 damage on the rocks I walked over.
The Court: Do you own any oyster planting land in this
creek?
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Vol. ill.
page 31 }

A. In Cherrystone t.

The Court: Yes.

A. No, sir.
The Court: Are you related to Mr. Steelman, who is also
one of the Commission 7
A. Yes, sir. He is my brother-in-law. He married my sister.
The Court: Does he have planting land in this creek!
A. Yes, sir, on up the creek, maybe a mile or more. On up
the creek.

The Court: But the same creek 7
A. Yes, sir.

The Court: How far from this property?

A. I am judging. I would say a mile at least from where
they are dumping the silt.
The Court: Do either of your gentlemen wish to interrogate the witness!
Mr: Turner:
,
Q. Just one question. On the first day, when Mr. Goffigon,
who was chairman of this Commission, came and said you
were far apart-between $11,000.00 and a high of $45,000;00,
was_ the $45,000.00 approximately your's and Mr. Clark's
figure at that time7
A. Yes, sir. I believe so. But we hadn't considVol. III. ered the damage-the lack of them using this
page 32 } ground for three years. The second day we considered that.
Q. That day when you were out for six hours, you didn't
consider that?
A. No, sir. None of the Commission did.
Q. But the next time, you raised your figure from $45,000.00
to $74,500.001
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.A.. Yes, sir. That was $30,000.00 for depriving Mr. Ballard
of the use of this ground for three years.
Q. Was that after your independent view of the property¥
.A.. Yes, sir. May I have one word for my own protection 7

The Court: I am trying to get the full information. Yes,
sir.
.A.. I heard one thing today that I want to bring out. Listening to the other witnesses, I heard Mr. Goffigon say there
was under a th·ousand dollars difference in the three majority.
There was a difference of $2,760.00 difference in the majority.

The Court: Between which of the majority!
.A.. One of them was very low, and the other was one of the
highest.

The Court: Between the high and the low 7
A. Of the majority commission, yes, sir.

The Court: Of the three 7
A. Yes, sir.

Vol. III.
The Court: You and Mr. Steelman had other
page 33 ~ discussions about this, of course?

.A.. No, sir, we didn't discuss it, I stayed away from him
for that reason. We did go and look the rocks over.
The Court: Did you have any difficulty in arriving at your
valuation of the property, and the damage that would be done
theref

.A.. I can't say we did, no, sir.
Mr. Mapp: May I ask one question Y
The Court: Yes, sir.
Mr. Mapp:
Q. You and Mr. Steelman both have bad considerable experience in the oyster business, have you not f
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A.. Yes, sir.
Q. Are either you or Mr. Steelman in any way related to
Mr. Elmore Ballard, or any owner of the Ballard Brothers
Fish Company 1
A. No, sir, not that I know of.
Q. Own any stock in the corporation, either of you T
A. No, sir, I don't.
Q. And you have no interest whatsoever in the outcome of
this case¥
A. None whatsoever.

Mr. Turner:
Q. You have had extensive business dealings,
Vol. III. haven't you T
page 34 ~ A. I worked for Mr. Ballard. I ran a boat for
·
Mr. Ballard before I went in the oyster business
with my own father in Hungar's Creek. I worked it on a share
basis. In fact, I believe I was one of the first at mackerel
fishing on one of Ballard's boats in the winter time, and Mr.
Harry Vaughn run the Mary Ellen, and I run the Marie, on a
share basis.

:Mr. Turner: That's all.
The Court: I would like to have the opportunity to give
the matter some thought and study, and I have the under·standing that the decision will be made in vacation, and will
inform you gentlemen of my decision shortly.
Vol. V.
page 126

~

MR. JOHN EDWARD CROWDER,
a witness called in behalf of the Defendant, being
first duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Mapp:
Q. Mr. Crowder, will you state your name, and place of
residence, please, sir 1
A. John Edward Crowder. Willis Wharf, Virginia.
Q. What is your occupation?
A. Bookkeeper for Ballard Brothers Fish Company.

Town of Cape Charles v. Ballard Brothers Fish Co. 239

John Edward Crowder.
Q. That is Ballard Brothers Fish Company, Incorporated.
Is that right?
A. That's right.
Q. As bookkeeper, are you custodian of the records of the
corporation?
A. Yes, sir.
Q. Mr. Crowder, I hand you here sales record and shucking
record, and will ask you if they are the original records of
Ballard Brothers Fish Company, Incorporated t
A. That is the oyster shucking record, and that is the sales
record.
Mr. Mapp: If your Honor please, we would
Vol. V.
like to tender those records in evidence, with the
page 127 ~ right to withdraw them as soon as they have
served their purpose.

Mr. Turner: Your Honor, we object to the admission, unless
Mr. Crowder can swear what portions of the records refer
specifically to the grounds ·in question.
The Court: Of course, I can't permit them until they become relevant. I will say that they can be withdrawn if the
pertinent parts are copied, and the copies left in the record,
but so far as admitting them now, I can't admit them now.
Mr. Mapp:
Q. Are you familiar with the sixty-acre tract of oyster
ground which is the subject matter of this suit, situated at
the mouth of Cherrystone and King's Creek'/
A. Mr. Mapp, I know where it is, but as to taking me there
to get me to look at it-I know the general area where it is.
Q. Mr. Crowder, do your records show what are the number of bushels you got from those grounds for the fiscal year
ending July 31st, 1957 T
A. Yes, sir.
Q. And how many bushels were gotten from
Vol. V.
those grounds, sir7
page 128 ~ A. From those grounds, 75,159 bushels.
Q. Were those oysters gotten from those
grounds shucked out by Ballard Brothers Fish Company, Incorporated 1
A. Yes, sir.
Q. And how many selects-how many gallons of selectswere gotten from those oysters T
A. Out of the 75,159 bushels, there were 11,142 gallons.
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Q. How many gallons of standards were gotten 7
A. 26,765 gallons, making a grand total of 37,907 gallons,
out of the 75,159 bushels.
Q. What was the gross sales price for those oysters, both
selects and standards Y
A. The gross sales was $226,863.57.
Q. Now, Mr. Crowder, do your records .show the number
of bushels that have been taken from these· grounds since
July 31st, 1957Y
A. Yes, sir.
Q. And what is that, sir7
A. That is in this season.
Q. Yes. From July 31st up to today.
A. The other was in the season of 1956-1957.
Q. Yes, sir.
Vol. V.
A. This season, 17,610 bushels.
page 129 } Q. How many of those-out of those 17,610
bushels-how many select oysters were shucked?
A. 4,000 gallQns.
Q. And how many standards 7
A. 7,654 gallons, making a total of 11,654 gallons out of
17,610 bushels.
Q. What was the gross sales price for those oysters gotten
up since July 31st, 19577
A. $65,845.10.
Mr. Mapp: That's all, thank you. Answer these gentlemen.
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Vol. V.
page 139}

MR. C. ELMORE BALLARD,
a witness called in behalf of the Defendant, being first duly
sworn, testified as follows :

•
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•

Vol V.
page 162}
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l\Ir. Turner:
Q. Mr. Ballard, are you dredging your oyster ground in
King's Creek nowf
·
A. Yes, sir.
Q. A day to day operation?
A. Pretty well. Losing two days a week-Saturday and
Sunday.
Q. ,vhen do you expect to be through with the sixty acres?
A. I was hoping to finish the last of February. As I see it
now, I don't think we will finish even the last of March.
Q. You are re-planting seed in the parts dredged as soon
as they are dredged 'l
A. That's right.
Q. It would be possible for you to hold back-say ninety
days-before planting seed in the area to be dredged 1
A. Well, we can't, of course, plant in there until ,ve take
out the oysters, and we won't have them all out in ninety days.
If we don't plant back, we are out of the oyster
Vol. V.
business. If we were to take the sales of these
page 163 ~ sixty acres, and not invest the sales in seed oysters to put on tl1e bottom, we would be out of
business anyway, income tax wise.

Vol. V.
page 166
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RE-DIRECT EXAMINATION.
By l\fr. Mapp:
Q. In line with something Mr. Turner asked you-As you
are taking up the oysters, you are putting back seed oysters?
A. That's right.
Q. Is that carrying out the usual busines·s practice of your
corporation?
A. It is a normal operation, done each and every year.
Q. And this pm·ticular case has been in litigation now for
over a year?
A. That's right.
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Q. And prior to tlie commencement of this suit, and since
it has been going on, you have followed your normal business
practice?
A. No difference wliatsoever.

~fr. Mapp: That's all.

•
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•

•

•

A Copy-Teste :

H. G. TURNER, Clerk.
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