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This cause, having been previously set for hearing on the
n1otion of the plaintiff, by counsel, to set aside the Yel'clict,
a 1·gnn1ent on which motion was to haYe been heard on the
4th day of ~lay, 1959, hut was continued from said date.
can1e on to be heard on the 24th day of J nne, 1959, upon the
appearance of both plaintiff and defendant by counsel, and
was arp:ued by counseL
Thereupon, the Court t9o.k the motion under advisNnent.
and advised con!lsel for ~~Jlh party that a written memorandum of authodty eould he. :$ub:prltted if co~nsel were so
advised. The Qopr1 havil).g ~ven full consideration to argument o:f conns~l,: both .oral an,d writte11,j~ .of the opinion and
doth accor.diJlgty ADJUDGE ·and OR#DER that the motion
of the plail:(Wff ·,to, ;set .'aside the vel!.diet of the jury in this
cans~ tnil$.t _rbe ~~ 'the sam~ is over111led, to which action of
the Q.ou,r,t .th~ .;PJ~!t~ by· counsel, objeeted and excepted.
"\V;b,:~tt~:qp:6P.,. 'lit d~: ~JUDGED and, ~6>1RDERED tl1a.t the
plailrfi~' r:e~'OW"~l.ji(i.thing o'f the -defendant in ,this action but
.. t'b~~ 'tp¢ \d.ef~ndant recover and have judg·ment
page 48 } :~J;~t. t}re. said pl~tiff. mot his costs in thi~
.
ra~ti9.P:'- &.nd the plaintiff,. by counsel, objected and
~-~gep~~~.
. .. .. . .. . ,
.
~:P.ff '~A~l 1Q~~-·~·-ll.Y ~()®~el;,,assig)ls
(~.¥' ~~~~~Ql)!~;

' :.w:

.
.
'the follo,ving grounds

fa) ·-The ~e~e:11ee ,estQ:bli$heti that the defendant was negli,g~:,a..~-~~~ ~~-'ll%sl :negJ.iig,enee was the sole proximate cause of
!Pl~~~'~Sii'ilQ~(Jli~s,~:. JP.J!~i~ti.df·~s,motion for summary juclgn1ent
~ho:d~ 'll!~~e!J~:§~lv .i&m!tiiliiea! fand the· jury instructed to fix or
.~$J~.$l ®~~~t.(ll'~· ~a&pr~ges:;.
<·~-,~~ 'Wll}~·J:ney:ts

.·

iVendi'¢;t 1$ J!Q:Qtrilcy ~{) the law and thr (\·d1
-. ,.. . . ~. !J."U:.:d!._ ·~Jl(rt·};
. fp,···.:·:·l·..~.·[y
.,.)~!
,,,,.. . ·. .·5$;q,:Pli>:9Wt
. ··:.:.W:g
.. J @ij(q._.:&t
- ttll. Wl.·thout any eYidellC(l
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,.: .... ··::~-t~~HQEIPtb1)i't~tll~1. ~~~UQ:f-4~~1$). :~~\tli;_j~.y· the Court over thP
··i:@\~!D~~~0n..·m_~ . •.e~e•w~$1 t9f !Pla~iti,tti ··for reasons assigned
·~
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(d) The refusal of the Court to giYe instructions tendered
by the plaintiff for reasons assigned in the record.

Enter.
ELLIOTT :\IARSHALL, Judge.
Dated: January 4, 1960.
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ASSIGNMENTS OF ERROR.
The following are the errors assigned:
ONE.
The Court erred in failing and refusing to enter summary
judgn1ent for the plaintiff on the issue of neglige:irce, and in
failing and refusing to submit to the ju:.;y the quespage 50 ~ tion of the amount of damages plaintiff was entitled to recover. ·
J

TWO.

The Court err.ed· in giving over the objection :and excep~
tion of the plaintiff, Instructions 1, 2, 3, 4, 5, 6 and 8 for the:
reasons assigned in the record.
·

THREE.
The Court erred in refusing to· grant Instructions A, ~j!
C and D offered on behalf of the plaintiff for the reason$:
assigned in the record.
·
{;~~.~:0;'/ .

FOUR.

··•
···A~-::/Ji)·,:.

The Court erred in failing and refusing. to set aside
verdict of the jury and ,enter smmnary jud~eil:t f.pr
plaintiff and submit the issue or damages to .if 'Jvry ~Q1·
termination or in any event, to set aside the· verdict of

~~:! ,·_ _

@~<
qeC ..
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jury. and award the plaintiff a new trial for the reasons
assigned in the record.
Respectfully submitted : .
REGINA LEE BEDGET, AX INFANT \VHO SUES BY ·viRGINIA LEE BEDGET, IIER
NEXT FRIEND
T. ,V. MESSICT~
By Counsel .
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Filed Feb.

2H~

1960.
HELEN E. MAUCH, DeputY Clerk.
0
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lNSTRUCTION NO. 1.

The Court inst:nqcts the jury that the mere happening of
accident in which. :a. person is injured does not create any
right in the plaintiff to recover a verdict. The burden is
:Q;pon the plaintiff to c.onvince the j_ury by th~ g-reater weight
:"'+:i,:,$~!f·· the evidence that the defendant was gu:ilty. of negligence
-iWl'hich constituted a proximate cause of the collision. The
inere happening of the accident alone does not ere ate a pre~$.umption of negligence unless under all the facts and cir.JCJllmsta.ncl~$ ·of the case the plaintiff convinces the jury by
greater weight of the evidence that the defendant was
.· of negligenc~.
' term "greawr weight ·of the evidence" n1eans ·that
which is, $Ql)t. :con~cing to the jury and includes
_.ei:r.cmns~~-e~1 .:()f the case. The burden is upon
'lPl~~inJ9lff- :to! \~onVj,nce· %he.: 'jucy by the greater weight of
it is- ~Q~& probable that the defendant was
~;·~"--·""'"" ~~jgtijj~ett~.¢· which' was . a: proximate cause of the colli;g~Cideiit' :Ja.appened as a result of some
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INSTRU9TION 2.
The Court instructs the jury that if they believe from the
greater weight of the evidence that in approaching the
~e.ene of the collision the defendant was operating his vehicle when not under reasonably proper control or at a speed
in excess of a reasonable speed under the circumstances
existing at the time and that such ac-t or acts repage 53 ~ suited in the vehicle becoming out of his control,
then he would be guilty of negligence which was
n. proximate cause of the cqllision, and the jury must render
a verdict for the plaintiff:· Even though the ·jury might
helieve from the evidence that the loss of control of the vehicle was not produced by the. negligent act of the defendant,
if they further believe from the greater weight. of the evidence that after the control of the vehicle was lost he did not
(lxercise reasonable care under the circumstances in a manner
so as to avoid the collision, he would still be guilty of neglig-ence which was a proximate cause of the collision and they
should render a verdict for the pl~in~i~.
INSTR.lJCTION 3.
The Court instructs the jury that the law re.Quired the
clefenrlant to operate his vehicle on his right side of the
crnter line of the highway in approaching the point of collision. A violation of this law constitutes negligence on his
part.
In this case the jury may assume, from the fact that he
crossed to his l~ft of the center line of the highway and struck
the vehicle of the plaintiff, that he was guilty of negligence,
unless upon consideration of all of the evidence in the case
tltey are not convinced from the greater weight of evidence
that. the vehicle crossed the center line of the highway as a
reE-~ult of its negligent operation by the defendant.
INS·TRUCTION 4.
The ronrt. instrurts t.he jury th~.t if you find fro~.fL:~e
evlClence that 1n approaching the scene of the:·;~n'¢t;.,.
page 54 ~ dent the defendant was .qperating his automoif!j~~Jj'i\::
under reasonably proper control and at a reasB·ilr~+.>·
nhie ~peed under the circumstances then existing, and tli'l~ ~
his automobile suddenly 'vent out of control through no nei"li~<,: ·.
g-ence of his, and that the vehicle c.ontinued to be wholly

6
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uncontrollable until the collision, then the jury must find a
verdict for the defendant.
If the vehicle became uncontrollable as the result of no
negligent act on the part of the defendant, he 'vould not be
required to exercise any ·more effort to avoid the collision
than a reasonably prudent person under the circumstances
would have exercised. Although his efforts to control the
vehicle might not have been the most prudent or the soundest
procedure under the circumstances, if a reasonably prudent
person under the circumstances might have made the effort
that he did, he would not be guilty of negligence.
INSTRUCTION 5.
The Court instructs the jury that the operator of motor
vehicle upon the public highway is not required to exercise
such care as to enable him to avoid every possibility of accident, but the operator of such an automobile is required only
fo exercise that care which a reasonably prudent person
would exercise under the same circumstances. If the op~rator
of a motor vehicle is, in fact, exercising the same degree of
care as would be exercised by a reasonably prudent person
and an accident nevertheless results, then in the eyes of the
law that operator is not guilty of negligence, but tl1e accident
is one which was, in fact, unavoidable.
INSTRUCTION 6.
The Court. instructs the jury that if you find
from the greater weight of the eyidence. that the
plaintiff is entitled to recover in this action, then,
in detern1ining the amount of your verdict, you may not engage in conjecture or speculation in determining what would
be a proper amount to award the plaintiff, nor n1ay you make
an award purely on the basis of s~'lllpathy for the plaintiff,
but you shall make your award upon the evidence before you,
compensating the plaintiff for the losses which the evidence
E3.b.Q\WS she has sustained and which she will sustain in the
~~~l!'e, if any, ~nd for the injuries which sl1e has suffered.
page 55
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INSTRUCTION 8.

The Court instructs. the jury that there is in this case no
evidence from which you may find or infer that as a result

-.__~,
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of injuries incurred by the plaintiff any permanent injury
or damages to the brain were suffered by her.

•
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A.

The Court instructs the jury that the law of Virginia provides that the driver of an automobile shall drive his car
upon the right half of the highway upon which he is driving.
And if the defendant, in driving east on Route 55, did not
drive his car to the South of the center of the highway, then
he was negligent in not so doing. And if the jury believe
that such negligence was the proximate cause of the accident
or contributed to it, then they should find a verdict for the
plaintiff.

B.

)
I

The Court instructs the jury that whenever any highway
has been divided into clearly marked lanes for traffic, drivers
of vehicles shall obey the following regulations': A vehicle
shall be driven as nearly as is practicable entirely within a
single lane and shall not be moved from such lane until the
driver has used reasonable care to ascertain that such movement can be made with safety.
The court therefore instructs the jury that if they believe from the evidence that the defendant drove his automobile from the southern lane of traffic on Route 55 onto
the shoulder thereof without first using reasonable care to
ascertain that such movement could be made with safety,
then he was negligent. And if the jury believe that such
negligence was the proximate cause of the accident or contributed to it, they should find a verdict for the plaintiff.
page 58}

c.

The Court instructs the jury that it was the duty Qf the
defendant in driving his automobile on Route 55 to hR!'W.e):atept
a reasonable lookout, to have had his automobile~<[~der
reasonable control and to drive his automobile at a spe·'i;:SO
as not to endanger the life, limb or property of othen'~~1;j( ·
The court further instructs the jury that if they be1[~ve
from the evidence that the defendant violated his duties as
above set forth then he was negligent and the jury should
find a verdict for the plaintiff.

~
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D.
The Court instructs the jury that it was the duty of the
defendant in operating the automobile to use reasonable care
to keep his automobile under control, and .not to exceed a
reasonable speed under the circumstances and traffic conditions existing at the time regardless of any posted speed
limit.
The Court therefore instructs the jury that if they believe
from the greater weight of the evidence that the defendant
failed to use reasonable care to keep his automobile under
reasonably proper control or exceeded a reasonable speed
under the circumstances and traffic conditions existing at the
time, then he was negligent. And if the jury believe that
such negligence was the proximate cause of the accident or
contributed to it, then they should find a verdict for the
plaintiff.
page

59~
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PLAINTIFF'S OBJECTIONS AND EXCEPTIONS TO INSTRUCTIONS.

Plaintiff object~ to Instruction 1, given by t~e Court, for
the following reasons :
(a) The defen~ant was negligent as a matter of law and
his negligence was the proximate cause of the collisi.on;
(b) There is no question about the fact that if the defendant was negligent, then his negligence was the sole, only and
proxirr1ate cause of the accident; .
. (c) The plaintiff objects to Instruction 1, wherein the
~court instructed the jury that the burden was upon the
plaintiff to convince the jury by the greater weight of the
evidence that the defendant was guilty of negligence which
constituted a proximate cause of the collision.
-'·'
The burden of proof is upon the plaintiff to prove negligence on the part of the defendant by a preponderance of
the evidence, that is, the greater weight of the evidence.
Th~ e· is no burden resting upon the plaintiff to convince the
j ·~ . ;~There is no burden resting upon the plaintiff to prove
.~~ ,.-~endant guilty of negligence. This is a civil case and
·~rrlfifJ.uesti~n of guilt or innocence of the defendant is not
·,;.,,,i!>
Involved.
pa.;ge 60 ~ . All of the evidence established that the defendant was on the extreme left or wrong side of the
, road. All of the evidence established that he had crossed
., ,:i.~ double whl:te line and struck the Bedget jeep while it was
i;i~Miijn, the northern shoulder of the road. Under such circum,

/ ,':
..... [.<'
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stances, the law presumes negligence on the part of the
defendant and casts the burden upon the defendant of producing evidence in explanation. Not just any sort of explanation but a reasonable explanation that established that
the accident was due to something other than the defendant's negligence. As pointed out in the Preliminary Statement, no reasonable explanation was established by the evidence introdueed by 'the defendant. On his own testimony,
he was negligent.
To relieve the defendant of liability in this case would
simply mean to relieve every defen~ant of liability, who permitted his automobile to cross the highway to the wrong side
of'the road when there was a little snow on the ground.
Since the Court decided to submit the case to the jury, the
jury should have been instructed that the law presumed that
he was negligent and cast upon him the burden of explanation.
The Instruction requiring the plaintiff to conpage 61.-} vince the jury is tantamount to requiring the plaintiff to prove her case the same as is required in.
cases where the issue of fraud is involved. The only burden
that rests on any plaintiff in negligence cases is to establish
the negligence of the defendant by a preponderance of the
evidence.
.
Under no circumstances should the Court have required
the plaintiff to prove that the . defendant was g'ltilty of

'

ne~ligence.

1

I

Plaintiff objects to Instr\JCtion 2, on on the following
grounds:
'

:

(a.) The defendant was negligent as a matter of law and
his negligence was the sole, only and proximate cause of -the
accident;
(b) The defendant was negligent ·when he operated his
automobile. out of its lane of travel on and off of the shoulder
and into the embankment;
(c) The defendant was negligent on his own testimony because after he operated his automobile off the hard surface,
out" of his lane of travel onto and off 'of the shoulder an:c!!nto
the embankment, he did not do anything to bring hi$1J~~o
mobile under control and to. prevent it from crossirig\'Vtfth.e_
highway. He testified, "Well, I didn't know what to· ~~f1
He, merely fumbled around. If he didn't Im~w
page 62 } what to: do when .there was a little snow on ·the
road, then he was an. incompetent and unsafe_ .
driver.. He was. therefore negligent in operati~g his vehicle__ .
when there was snow on thQ ground.
,.::>i·:i:;
Plaintiff objects to Instruction 3,. for the followi:g.g reason~§;·~/:e.·, 1 :- :·;,·

.;Cfil~hc~···•;,':i>f:,•

-~
.

' ~:
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(a) As a matter of law, the defendant was negligent, and
his negligence was the proximate cause of the collision and
injury;
(b) In the second paragraph the following language is
used: ''In this. case the jury may assume, from the fact that
he crossed to his left of the center line of the highway and
struck the vehicle of the plaintiff, that he was guilty of negligence unless, etc. ''
A jury does not assume anything. Since the Court decided
to submit the issue of negligence to the jury, the Court
should have instructed the jury that the law pre·sumed from
the fact that he crossed the center line of the highway and
struck the vehicle of the plaintiff, that he was negligent and
that the burden of overcoming this presumption was upon the
defendant of offering a reasonable explanation that would
establish that he was on the wrong side of the highway
through no fault or negligence on his part.
Plaintiff objects to Instruction 4, for the following reason:
(a) That as a matter of law, the defendant was
negligent and his negligence was the sole, only and
proximate cause of the collision.
According to the testimony of the defendant, he operated
the automobile on the shoulder of the road -and it did not skid
or go out of control until it dropped off of the shoulder and
struck the embankment. The act of the defendant in driving
on the shoulder of the road in violation of the statute and
driving off of the shoulder of the road, was negligence as a
matter of law.
Furthermore, the evidence of the defendant established
that he didn't know what to do and did nothing to reg-ain
control of his automobile after strikmg the embankment.
There is no evidence to support the Instruction and it
should not have been given. Any reasonable, prudent person,
competent to drive an automobile, knows what to do when
dri~g in the snow and accordingly, exercise reasonable
page 63

~

caD'e~\:r-:;:

~i':ttrtti:ff

objects to Instruction 5, for the same reasons
for Instruction 4.
-~Jaintiff objects to Instruction 6, on the ground that the
jury should have been instructed to find. a verdict for the
plaintiff, as the evidence established negligence on the part
of the defendant an~ that such negligence was the sole, only
.
and proximate cause of the accident.
trage 64} Plaintiff objects to Instruction 8, on the ground
that the evidence showed that she suffered a fraca~~gned

\
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ture a.t the base of the skull, a concussion and the jury n1ay
have found that she suffered permanent injury to the brain
as a result thereof. To which action of the Court in giving
Instructions 1, 2, 3, 4, 5, 6 and 8 the plaintiff excepted.
Plaintiff, without waiving her motion for summary judgtnent, tendered Instructions A, B, C and D and such Instructions w·ere refused by the Court. Plaintiff excepted to the
action of the Court and assigned the following grounds in
support of her exception :

..-. .

'

I

Instruction A correctly states the law under Code Section
46.1-203 and 46.1-206. The Instruction should have been
amended, leaving out any question of proximate cause, as it
was admitted that if the defendant was negligent, then his
negligence was the sole and proximate cause of the accirlent.
The Instruction is in the language of the Stat~te of 'Tir~·inia
and is an1ply supported by the evidence and has been approved in numerous decisions of our Supreme Court.
Plaintiff excepts to the action of the Court in refusing to
give Instruction B. The Instruction is amnlv supported
by the evidence. It is in the langua~e of the. Virginia Statute,
Corle Section 46.1-206 (b) and violation of the
page 65 ~ Statute constitutes negligence as a matter of law.
The Instruction shoulrll1ave been amenderl leaving
out the question of proximate cause, as it was admitted tl1at
if the defendant was nPf"li!rent. his negligence was tl1e sole
and pro~im~te cause of the collision.·
Plaintiff excepts to the refusal of the Court to g-iv~ In~trnC1tion C. on the e:round that it. was the duty of the defendant to have kept P rensonahle lookout and have .his automobile under reasonable control and to drive his automohile
at a speed so Rs not to endRng-er. etc. Harl the defendant
kept a reasonable lookout. he would not have driven his automobile on the slJouldPr of the road without first nsin~ rea!';Onable care to see that ·it would be done- in safetv, as reo.nirPd by the Virg-inia Statute. Conseouentlv, the flPfenrlant
would not have lost control of his auton1obile, and his Etct in
clrivin~ from tl1e naYed portion of the road onto and off cjjl£~\tlbe
!';hmllder hefore the automobile skidded, was ne~lig-encci!l~ a
matter of law. and surh negligence was the. sole proxim:~te
r~nf:le of the plnintiff 's injuries.
··
The Instruction has been approved time nnd aa-ain bv the
Courts in t~is State. It is amply supported by the evidence.
In fa~t, 1.t: is supported by the testimonv of the defendant.
Pl~int.iff. excepts to the refusal of the CQurt. to ~ive In~tructj~p. :D. on the same ·grounds assigned in tbe:.refusal Q£·
the Court to give Instruction C.
·
·

~
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MOTION TO SET ASIDE THE VERDICT
AND ENTER SUMMARY JUDGMENT FOR
THE PLAINTIFF AND SUBMIT THE ISSUE OF DA1\1:AGES TO A JURY FOR DETERMINATION OR IN ANY
EVENT 'TO SET ASIDE THE VERDICT OF THE JURY
AND AWARD THE PLAINTIFF A NEW TRIAL.
. Comes now the plaintiff, Regina Lee Bedget, by her counsel,·
mid moves the Court to set aside the verdict of the jury and
assign3o the following grounds :
(1) That the verdict of the jury is contrary to the law and
the evidence.
(2) That the verdict of the jury is without evidence to support it.
· .(3) That the verdict of the jury must shock the conscienc~
of the Court-

..

Likewise, 'the plaintiff moves the Court to set aside the
verdict of the jury because of the refusal to give certain Instructions teiJ,dered· by the plaintiff, and to the action of th~
Court in giving the Court's InstrtJctions l, 2, 3, 4, 5, 6 and 8.
The reasons 'assigned in support of the objections to the Instructions given and refused are adopted as a
'!.
page 67 ~ part of this motion.
~
We most earnestly submit that the action of .the
Court in instructing the jury th~t the burden of proof was
upon the plaintiff to convince the jur11 by the ·greater weip:ht
of evidence 'that the defendant was guiltv of negligence whid1
cojlstituted a proximate cause of the collision, was tnost l1a rmful and prejudicial to the plaintiff's case. The defendant
offered evidence of his good reputation for truthfullness.
Such testimony came from the lips of two protninent' office
holders of .. Warren ·County. Under such circumstances, it
would pave been hard for a jurv to find Lewin guilty p,f anything, much less be convinced by the. greater weight ·of the
evidence that he was guilty of ne~die;ence. At the time' thf\
COOJ.~ A-ave the Instructions, counsel ~~or the plaintiff obie~t~d
nii~Jl;;streneously to the words g*lJty' of negligence. All th(l
p}ij,intiff was required to do was.· to prove by a preponderance
o'Jthe evidence, that is, a greater' weig-ht of the evidence, that .
the ·defendant was negligent. In t~is case. n~ligence wa~
presumed from the fact the defendant permitted or allowed
his vehicle to cross a double white line onto the extreme left
or wrong side of th0 highwav. Tl1e burden of overcoming~the, presumption rested: ·upon him ~y reasonable exJ>lanation. ·
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Dr. C. ·C.,.Coleman, Jr.
The Court stated that he would per~t ~ounsel
for the plaintiff to argue to the ju,~y that it was not
necessary to prove Lewin guilty of negligence.
Counsel so argued. The fallacy of the Instruction was demonstrated by the jury's verdict. Counsel for the plaintiff was
a stranger to the members of the jury. Counsel argued that
it was not necessary to prove Lewin guilty of negligence.
The jury were confronted with the Instruction telling them
that it was necessary for the plaintiff to convince them by the
greater weight of the evidence that Lewin waa guilty of negligence. The argument of counsel right in the teeth of the Instruction, was such as to, in all probability, cause the jury
to .disregard the entire argument of plaintiff's counsel. All
the jury had to say was, that fellow told us in his argument
that it was not necessary to prove the defendant guilty of
negligence; he doesn't know what he is talking about because
the Court has instructed us to the contrary.
The verdict of the jury should be set aside and summary
judgment awarded the plaintiff on the issue of negligence.
When the testimony of the defendant is carefully considered
and analyzed as pointed out in the memorandum filed in support of the objections and exceptions to the Instructions the
defendant was negligent on his own testimony. No reasonable explanation was offered for driving his automobile onto
and off of the shoulder of the road, then skidding into the
embankment. Likewis~, no reasonable explanation
page 69 ~ was offered f~r failure to use reasonable care to
control tl1e automobile and keep it on the right
side of the road or highway.
·
Plaintiff moves the Court therefore, to set aside the verdic.t of the jury and enter summary judgment in her favor on
the issue of negligence, or in any event, to set aside thtt
verdict of the jury and award her a, new trial under proper
instructions.
;l
· .
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DR. C. C. COLEMAN, JR.
was called as a witness on behalf of the Plaintiff, and being
first duly sworn, was examined and testified as follows :
•

o

o

. '1,

..

I

...

.·""'"~
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Dr. C. C. Coleman, Jr.
_ By Mr. 1riessick:
Q. You are Dr. C. C. Coleman, Jr.?
A. Yes, sir.
Q. Dr. Coleman, with what institution are you connected,
sir?
A. University of ·virginia Hospital..
Q. What is your official position with the University of
17irginia Hospitalf
page 11 ~ A. I am in charge of the division of plastic and
maxillofacial surgery.
Q. You are the chief of that division, are you not, sir?
A. IJ am.
Q. Do you also lecture at the University of Virginia Hospital?
·
· ·
A. Yes, sir.
Q. To the :medical school~.
Mr. Messick: Do you admit the :doctor's :qualifications?
Mr. I(uykendall: Yes, sir.
· . ii . : ·
· .
By Mr. ~essick:
·
Q. Do you know this little girl,:·:·Regina Bedget?
A. I do.
Q. Would you kindly refer to your records and tell us when
it was that you first saw her?
·
A. I ·am sort of at a loss. I left 1ny records in the other
room.· I· just brought the X-rays, but it was last Februaty.
Q. Well, if you care to,..I have your reports that you
furnished us and I ·f · ·
>:ll

The· Court;: 1\'.lav he refresl1 his recollection? ·~ !i•
Mr. I{uykendali: Yes.
.. · · 't · · :· .
The · Court: Hand them to him, pleas~ . .-.'
Mr. 1Yionahan: Your Honor, n1ay I get Dr. Coleman's
record for him? I would be glad to.
pf,l.gt;e 12 ~ The Witness: I would prefer t() have my own
.\:i&JI!ffi\
records •
~15%0/?
iWJle Court: Can he do that, can the sheriff g·et :them?·
Can you ask him some other questions, now, while they are
getting his records T .
..
Bv Mr. Messick: : ·
:~
·Q. Doctor,. did ·you take a number of .X-ravsT
.. "· ·= :·· ~ ..
A. Yes, sir;. I have all theO.. X-rays.
·
Q. Now, would you mind using that view-box and let us

\
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Jr.

point out to the jury the X-ray pictures that were taken of
the injuries of this child?
The Court: Put it up here, Doctor.
The Witness: Your Honor, I would like to proceed with
a. description of the findings of the facial fractures that this
little girl had, if it is all right, sir.
The Court: Any objections?
Mr. Kuykendall: No objections.
The Court: Proceed.

)

)

Bv Mr. }.Iessick:
~Q. Doctor, would it be of assistance in connection with your
X-rays if you had a skull that you could demonstrate it on Y
A. I think I can reasonably well demonstrate it on these
films, .and if not,· I would be· delighted to demonstrate it
further on the-child.
Q. I have a· human skull here, if youpage 13 } A. Suppose- we· proceed. with the X-rays, sir,
· ~and then if it is not clear enough, we will resort
to a more concrete. description of .it.
·
· Q. All rig·ht, sir.
. . -.,
A. This is an X-ra.y- taken ·on the 19th of ·February, 1958.
.This X -ray· was taken of the left side of Regina Bedget 's
:jaw to show the fracture lines at the angle of the jaw right
here. That is just· a:bout all the film. shows~
Q. Does it show any fracture lines, sir?·
A. Yes, sir; it shows the fracture line here, here, and
here, and· here, multiple (indicating; on X-ray) ..
.~ Q. That's multiple fractures. How many fractures· are
.there of the left-I take it that is the lower jawbone,. is it,
sir?
. A. -That's right. This is the lower jaw, and there may be
more fractut·es. I can .see 1, .2, 3, 4,. 5, 6 fracture lines. at
that ane:le of the jaw on the. right side-on the left side I am
contradicting myself...
Q. All ri~ht, sir, now take the left side of .the low;:~~; ja,v,
if vou have it.
..· ·;... . '· i · ·r.i •
·:l:"[r·:.
A. That is the ·left ·.side.. ·Here is· the opposite ant?le of the
ja,v, the right side~. ['bere is-.:no fracture in the angle of the
jaw but up ·in the-= neck.. of .the..jaw "rhere the jaw enters. the
joint ·at the base of· the skull there is a ·fracture completely
. dividing.,the jaw at :that point. I see no other
pag~ 14 }..fractur.es :in th!s' projection, although ·we can see·-:a
fracture anter1orly out towards the point of the
1

••

~
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chin, but we will have better films to demonstrate that as
we go along.
Q. All right, sir, would you then undertake to demonstrate it, sir!
A. This is another film of the left side, the same film we
just .looked at. Now, we are looking at the front. of the
patient's face, the X-rays taken, and out at the point of the
chin the synthesis of the chin or the point where. the two
.sides of the jaw join there is a comminuted or they are
multiple fractures at this point-now, I can't tell you how
many I see. I see one big one and a small one. In other
words, there is a separate fragment of bone between these
two fracture lines. I see no other fractures in the lower jaw
in this X-ray so we have= covere~ both sides of the ~jaw, that
is, the so-called rami or the vertical portion of the jaw on the
angle on each side and we have covered the jaw from the
joker and I have ment.ioned that the jaw is broken at the
connection with the skull or near the joint on each side and
at the left angle and at the point of the chin.
Q. Now, Doctor, coming to that jaw, with the breaks that
were incurred, would you demonstrate on Regina here or else
on a skull what could be. done, whether it could .be lifted
out or how it was, sir. 'Vould you walk up here?
.
A. I'd be delighted to do tha.t, but it would seem
page 15 } to me that it would be in keeping to describe all
of her facial fractures first if I may do that.
Q. All right, Doctor, if you will do that, it would be better.
·Sit down.
A. Now, on each one of these X-rays, the ·nurriJ~ers of the
right-hand side designate the right side of the sk,ull in each
instance. This X-ray is taken to demonstrate 'fi·actures in
the. middle one-third of the face; th~t is, in the upper jaw,
the. so-called maxilla.. And the fractures that I c.ari demonstrate l believe here on the. right side involve th~ cheek bone,
the zygoma and we see a fracture line here, a.nQ. there are
frac·i:·.
~.: . ,· ·.·~s in the floor of the eye sockets and fractures in the
walll\· o:ti:.irthe sinus here.
·.
. T ~·~~, sinus is not clear like the one on .the opposite side.
In other worda, there is fluid that prevented the X-rays from
getting through, therefore it shows .up .opalescent or milky
eo~pared to the one that does .not have .tha.t fluid. in it.. So
: w~. see ·a. fracture here, here,, and multiple ·.fractureA in the
anterior or front wall of the. sinus! I am still continin~ my
d~s<}riptiQn to the fractur~s of .th~ centra] one-third of the
face.
·
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The profile view, this is a rather composite X-ray taken ·
from the left side. It shows, ·again, the fracture at the
angle of the jaw, and if you look closely you can see a fracture at the root of the nose here. You also can see fractures
through the lateral or the outermost portion of
page 16 ~ the eye socket here. The teeth will not meet ;
there is a so-called open bite. The molar teeth
meet here, but the front teeth, the central incisers can not
come together, and that is a characteristic or typical picture
of a. patient with this type of facial fracture. I see nothing
else in X-rays of Miss Bedget's facial bones to demonstrate
of consequence. I have not described the dental injury, since
there is a consultant here to do that, but I think I have
conclusively pointed out the fractures that she had. Now, I
will be delighted to describe these on the model you have or
on Miss Bedget.
·

•

•

..

•

•

•

•

•

•

•

page 39}

DR. P. B. PETERS,
was called as a witness on behalf of the plaintiff and, being
first duly sworn, was examined and testified as follows :
DIRECT

EXA~1INATION.

Bv Mr. Messick:
·Q. You are Dr. P. B. Peters, sir!
· A. That's right.
Q. Doctor, you are with the Department of Oral
page 40 } Surgery at the ·university of Virginia Hospital,
are you not, sir?
A. Yes.

Mr. Messick: Do you ad1nit Dr. Peters' qualifications,
gentlemen?
. Mr. Kuykendall: Yes.
Bv Mr. Messick:
·Q. Doctor-and you n1ay refer to vour records and to the
reports you have given us for refreshing your memory, sir-

·~··,
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were you called in to treat Miss Regina Bedget as a result of
injuries to her teeth and mouth T
A. Yes.
Q. When were you first called in at the University Hospital
to do that, Dr. Peters T
A. April the 13th, 1958.
Q. I believe the accident occurred on February the 15th,
1958, sir. That would have been approximately 60 days later,
or two months later.
·
A. That's the first time I saw the patient.
Q. That's the first time you saw the patient? N:Ow, Doctor,
I want you to tell us and, Regina, you can go up there, and
you can use her as an exl1ibit, if you see fit, as to the teeth
that she lost, if any, and what was done to try to preserve
the others in the treatment that you gave her. Walk up there,
Regina.
A. When I first saw this patient she was in a
page 41 ~ traction being treated for her fractured jaws. On
April the 13th I removed the traction bars that had
previously been placed and examined her mouth. She had
lost three-I will correct that.
Q. You can refer to the letter first, if you care to, Doctor.
I have a copy.
A. This patient had lost five teeth previous to my examination after I took appliances from, her mouth. The fracture·s
or multiple mandible fractures or lower jaw fracture and
the fracture of the maxilla or upper jaw had healed to the
point that it was safe for her to be witl1out appliances.
We put the patient on the regular regime that we usually
use, and consequently, over the period of two months, three
other anterior or front teeth were removed. These teeth
were removed because two of them were nonvital and
malaligned, so that this patient wasn't able to close her mouth
fully, putting added stress on the partially-healed fractures
of ~--· lower jaw.
'll\~ay she is missing the eight front teeth. She has an
appliance in her mouth that has been placed to realign some
of these teeth and to that appliance is fastened false teeth .

page 61
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TROOPER H. F. WILL,
was called as a witness by and on behalf of the plaintiff and,
beinf first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.

j

Bv ~Ir. 1\Iessick:
··Q. Trooper, what is your first name,. sir?
A. Harry.
Q. Trooper Harry Will 1
A. Yes, sir.
page 62 ~ Q. Trooper, are you stationed in this particular
district?
·
A. Yes, sir, I am, vVarren County, living in Front Royal.
Q. How long have you been here, Trooper 1
A. Approximately four and a half years.
...
Q. Tra.oper, did you. investigate the accident in which the
Bedget . girl was injured f
A. Yes, sir, I did.
Q. Approximately what time did you go to the scene of the
aceidentY
·
A. I arrived there around four o'clock in the afternoon.
Q. IIad Regina been .taken to the.,hospital at that time?
A. Yes, sir, she was not present at.the scene of the accident
at tl1at time.
, ·
Q. Trooper, you are .well acquainted with this Rol1te 55,
are vou not, sir?
·
A.' I would say I am fan1iliar with it, yes, sir.
Q. Approximately what distance from the corporate lin1its
of Front Royal did this accident happen Y
The Court: We all agree to that, about a mile and a l1alf
west.
~fr. }Iessick: Is it about a mile and a half west Y
The Court: Botl1 counsel said so.

Bv 1\Tr. l\Iessick :
"'Q. Trooper, I show you a picture that has been intrq@,~q,ed
in evidence, looking in a westerly direction toward
page 63 ~ Strasburg, and is that picture a pretty good representation of the road there Y
A. Of the road, yes, sir. At the time the accident happened there was snow 11pon the highway, and it was snowing
at the time. There was some snow there, but as far as the
road, it is exactly, yes, sir.
Q. Exactly¥ Trooper, about how long had it been snowing
before the accident, do you recall Y
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A. No, sir, not exactly. It started snowing earlier in
the day. I don't know exactly when.
Q. About how many inches of snow were on the ground at
the time of the accident?
A. Oh, I would judge there were several inches, possibly
three.
Q. Now, Trooper, do you see a l~ttle bush there on the
side of the bank of that road on the right side as you proceed
we$t,. which would be the north side Y
A. Yes, sir.
Q. Do you see this. accun1ula tion there on the shoulder of
the roadY
· .
··
A. Yes, sir.
Q. It will be in evidence that this picture was taken a short
time after this accident, I think a week. I will ask: yon if
you went to the scene of this accident Do you rememb(\r
itY
page 64} A. Yes, ·sir, I do.
Q. There is still, in close proximity to this little
bush, metal from around the headlight of the Jeep T
A. There was some metal on the bank there, yes, sir.
· Q. And some other broken things!
A. Yes, sir, there was.
Q. Now, I will ask you to take this picture h~re, which
is a close-up of some metal auto parts and an oil spot taken
shortly after the accident.
A. After the snow melted th~re was an oil spot in that a pproximate position, yes, sir, that I noticed after the snow
melted. It has since gone.
Q. Yes, sir, and here is a. lighter picture showing the oil
spots there?
A. Yes, sir, there was some oil on it and also off the highway.

'ill\he Court: Have the reporter mark Plaintiff's
Exhibits
.

~~

7'i~cfl8.
··0'0J;

'

(The photographs referred to were received in evidence as
Plaintiff's Exhibits Nos. 7 and 8)
The Court: Any further questions Y
Mr. 'hlessick: Yes, I have. I will need the pictures, Your
Honor.
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The Court: Have you any other pictures? Why not give
them all to the jury Y
page 65 ~ Mr. ~Iessick: I was going to hand this one to
the trooper, Your Honor. It is a picture of the
,Jeep. I have the Jeep pulled in, and I would like for the
jury to sec the Jeep itself in which the child was riding.
It is out beside the courthouse.
The Court: Is thflt a picture of the Jeep 1
The 'Vitness: It appears to be, yes, sir.
The Court : 1\Iark this as an exhibit.
(The photograph referred to was received in evidence as
Plaintiff's Exhibit No. 9.)

/

Bv 1\fr. Messick :
~Q. Trooper, will you tell us the width of the paved portion
of Rout~ 55?
A. Approximately ·20 feet.
Q. Would you tell us the width of the shoulders on each
side of the road Y
A. You mean on Route 55, or at the approximate position
of where the accident took place Y
Q. Of the accident.
A. 'Vhere the accident took place, the shoulders were approximately 6 feet- wide.
Q. Then the total width of the highway would have been
32 feet!
A. Approximately, from bank to bank.
Q. Now, let's take the bank on the south side
page 66 ~ of the highway. Do you know how high that bank
is above the shoulder of the road 1
A. From where the bank starts, it starts even with thethere is a drainage ditch to the west of where the accident
taken place. At tha.t point it is approximately level with the
highway, and as it continues east from that point, it :t:~r§es
gradually, I would say, to approxima.tely three to four 4B~et
above the highway there.
Q. T~ooper, I will ask you to tell the jury whether or not
this highway Route 55 is straight for some distance west
of the point of this accident.
A. Yes, sir, I would say reasonably so; for several hundred
feet I "rould say it ·would be straight.
Q. Well, would you say it was straight for 500 feet? It
will be shown in evidence-
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Mr. Kuykendall: If the Court please, I think the witness
ought to make his own estimates.
The Court: Objection sustained.
Mr. Messick: We have a witness who measured it, Judge.
The Court: Is there any question about how far you can
see toward the west Y
Mr. Messick: I can develop it.
The Court: Very well, proceed with this witness.
By Mr. Messick:
Q. Trooper, on what side of the highway did you
page 67 ~ find the vehicles when you arrived at the scene
of the accident Y
A. On the north side.
Q. Where the- oil spots are located there, sir t
A. Approximately in that position, yes.
Q. In what direction was the station wagon driven by 1\Ir.
Bedget headed Y
A. Headed west.
Q. And the north side, of course, would have been his right
sideY
A. That is correct, yes, sir.
Q. In what direction was the vehicle driven by Mr. Lewin
proceeding Y
A. Partially east. It had come at ati angle-it was parked
at an angle. The rear of the vehicle was still parked on
the-where the-it was on the snow, but it would have been
on the hard surface, and the front end come off onto the nortl1
shoulder pointed directly into the station wagon-Willys
station wagon.
Q. From your investigation of this accident, I will ask you
to tell the jury whether or not the Lewin vehicle had hit
this bank on the south side of the road before coming across
to the north side.
.\jj)

~· Kuykendall:

If the Court please, I don't think this
·
The Court: Objection sustained. There is no
page 68 } issue about it. Counsel both, in their opening
statement, said tha.t he did. But we can tell the
jury that. He doesn't know; he wasn't. there. Of course, it
would be a. conclusion of fact. ·
wl'tness-

By Mr. Messick:
Q. Trooper, I will ask you to tell the jury if west of the

... I
i
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point of the accident there is any sign indicating a maximum
safe speed.
A. Yes, sir, it is.
Q. Is that the sign as shown in that picture f And then I
will have the young lady mark it.
A. That appears to be the sign.
The Court: Forty miles Y
The Witness : Yes, sir, maximum.
The Court: Maximum safe speed, 40 miles Y
The Witness : There is a sign above it that shows the
direction of the road that is turning; also below it a 40-mile
safe speed sign.
Mr. Messick: Will you mark this as another exhibit t
(The photograph referred to was received in evidence as
Plaintiff's Exhibit No. 10.)

By Mr. Messick:
Q. Now, with reference to the Bedget vehicle, when you
arrived at the scene of this accident where was the Bedget
vehicle!
A. It was on the north side of the highway appage 69 ~ proximately on the shoulder. The left side was
either just on the hard surface or adjacent thereto.
It was close. I don't know exa.ctly within inches, but it followed the parallel lines of the road.
Q. And you have told us that the Lewin vehicle was on
the north side headed into the Bedget vehicle?
A. Yes, sir, at an an~de.
Q. "\Vas the windshield of the Bedget Jeep broke~ out as
shown in this picture here, sir 1
A. As I recall, it was, yes, sir.
Q. And t.ha.t was Exhibit 9. Now, Trooper, did you talk
·
to Mr. Lewin?
A. Yes, sir, I did.
Q. Did he offer any explanation to you as to why
was
on the north side of the road headed into the Bedget vehicle?
A. I contacted 1\{r. Lewin at the scene of the accident, and
then we came to the hospital together in my vehicle, and
at the hospital Mr. Bedget, 1\Ir. Lewin and myself, sat in tlu~
lobby, and I asked Mr. Lewin, asked him what happened.
He stated that he had gone off the right side of the road and
struck the bank and had cut back on. I asked him whv, for
what reason he went off on his right side of the highway,
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and at that tin1e he offered no explanation and could not give
a reason for why he went off on the right side of the road. He
stated that his vehicle just started to skid.
page 70 ~ Q. Did he have snow tires on his vehicle 1
A. I don't know, sir.
Q. Coming to this picture again-and I am referring to
Plaintiff's Exhibit No. 7-can you point out about where
he told you he went off on the right side of the road?
A. I asked him the approximate point at the scene of the
accident, and he indicated a general location, he wasn't certain. There was no marks there to establish his point of
striking the bank on the south side of the highway. The
closest I could put it would be there is a drainage ditch of
which I spoke of before, between there and east of that point I
would say approximately 50 feet. It was someplace between
those two points, although I couldn't establish exactly, a:nd
possibly more than 50 feet. It was in the general location~
Mr. Kuykendall: I object to this further testimony.
The Court: You can only say what he said.
Mr. Messick: He is just telling the general location of
where he said he struck the bank.
1\fr. Kuykendall: I will withdraw the objection.
The Court: Very well.
By Mr. 1\fessick :Q. I will ask you to tell the ladies and gentlemen of t11e ,__
jury if a.t that point along in the location you are speaking
of, if t}]e highway is practically level.
A. I would say it leans to some degree to the
page 71 ~ south. The bank-the turn goes-turns to your
right', and it is some degree at that point, slightly,
but I don't know exactly what.
Q. Slightly~ Is there a double white line on that road
and W,as at that time 1
·
A._ -,~s, sir, that is correct.
Q. You have told us there were several inches of snow
on the highway?
·
A. Yes, sir.
Q. And this was approximately at four o'clock?
The Court: Yes, sir, four o'clock. You got that.
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CROSS EXAMINATION.

By Mr. Kuykendall:
Q. Trooper Will, I believe you stated that you talked to
Mr. Lewin and Mr. Bedget in the hospital?
A. Tha.t is correct, yes.
Mr. Messick: If Your Honor please, it was another
picture here that has been. introduced. I would like to put it.
in now, sir.
The Court: Very well. Have the reporter mark it, and
give it to the jury.
(The photograph referred to was received in evidence as
Plaintiff's Exhibit No. 11.)
The Court: Proceed, Mr. Kuykendall.
By

/

~fr.

Kuykendall:
Q. About what thne did you talk to them. in the
page 72 } hospital, do you remember?
A. I arrived at the scene of the accident approximately four o'clock, and we cleaned the accident upby that I mean both vehicles were· moved and brought inand as soon as the last vehicle was moved, l\{r. Lewin and
myself in my vehicle came directly to the hospital. I assume
that there was a time lapse there of 45 minutes, approximately-it 'vould have been at least 45 minutes from. the tin1e
I arrived at the scene of the accident until I arrived at the
hospital.
Q. Was 1\IIr. Bedget at the scene of the accident when you
got there?
A. No, sir. he wasn't. ·
Q. Just Mr. Lewin f
A. Just Mr. Lewin.
.
Q. And while you were in the hospital I believe Mr. . Lewin
told you that suddenly his vehicle. started sliding fto the
south?
A. I believe he stated that suddenlv his vehicle started to
skid, as I recall it.
..
Q. I see.
.
A. And he struck the bank on his right.
Q. And that he tried to pull it back to the highway, did lte
not!

.............

.
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r

A. Yes, sir, he stated that he cut it back to the left.
Q. And that when he made the effort to cut it back, the car
then slid across tl1e road 7 Did he tell you that!
page 73 } A. I believe so, yes, sir.
Q. And that he was unable to stop it from sliding across the road T
A. I don't recall that he said he was unable to stop it, but
he said that he skidded back ac.ross the road and struck the
vehicle. I mean, as far as being able to stop it, I don't
know about that. I don't recall.
Q. You don't recall Y
A. No, sir.
Q. Do you know about how much snow had accumulated on
the highway?
A. No, sir. There was-the surface was. covered. The
road surface was covered, it was 'vhite, but as to the exact
amount, I couldn't say.
Q. And any tracks that had been made by these vehicles
were covered with snow when you got there!
A. There had been traffic up and down the highway. It
was at the time the Viscose had just changed shifts and there
was right much traffic on that highway which caused other
tracks and there possibly were ~orne that were left in the
snow, but at tha.t time they bad been-also with the snow
falling, they had all been covered up that I could determine.
Q. I believe that because . of the accumulation of snow
you were unable to observe any marks on the banks?
A. That is correct.
·
page 74 } Q. On the southern bank Mr. Lewin's car had
hit?
A. Yes, sir.
Q. I believe Mr. Lewin told you, did he not, either at the
scene of the accident or later at the hospital, that he was
travelling at approximately 25 n1iles per hour when his
-vehicle started skidding, did he not 7
A ..~.«! estimated ·his speed 'at between 25 and 30. That
was his estimation of speed.
Q. I believe you made a report, did you :not, an accident
report?
·
A. Yes, sir.
Q. And yon put the ,speed down, I bJ~lieve, to 25 miles per
hour?
. .. .
·· .
A. That ·is ·correct.
.·Q. Did Mr. Bedget tell you how fast he was travelling!
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Mr-. Messick: Well, nowThe Court: Objection sustained.
the question.
.
Mr. Kuykendall: Exception noted.
The ·court: Exception noted.

Jury will disregard

RE-DIRECT EXAMINATION.
By Mr. Messick:
Q. I would like to ask just one question in reference to this
one picture, (referring to Plaintiff's Exhibit No. 11). This

is the bank that you referred to on the south side
page 75 } of the road, is it not, Trooper Y
A. Yes, sir.
The Court: On the right side of the picture~
The 'Vitness: It would be on the south side.
The Court: That is the right side of the picture, or the
left?
The Witness : Right side.
The Court: Any further questions 1
Mr. 1\Iessick: No, Your Honor.
I have one other picture. ·
(The photograph referred to was received in evidence as
Plaintiff's Exhibit No. 12.)
Mr. Kuykendall:

~fay

I ask him one other question 7

RE-CROSS EXA}IINATION.
By Mr. Kuykendall:
Q. Were you able to ascertain, or did you make an attmnpt
to ascertain when you were there whether there was ice
accumulated under the snow on the road 7
A. No, sir, I didn't. I am of the opinion that there. was
no ice underneath, it was just the snow on the highwa.y that
hadn't frozen at that time, but I am not sure. I am of that
opinion.
Q. You didn't investigate it f
.A.. I didn't investigate it, no, sir.
t:.
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.R. G. BEDGET,
was called as a witness by and on behalf of the plaintiff and,
being first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. 1\'Iessick:
Q. You are Mr. R. G. Bedget?
A. Yes.
Q. Mr. Bedget, you are the father of Regina Y
page 77 ~ A. Yes, sir.
Q. Mr. Bedget, did you .and I make a diagram to
scale ofThe Court: Do you gentlemen have any objection to this?
Mr. Kuykendall: Judge, we can't tell yet until he starts
to prove it. I don't know whether it's drawn to scale or
not.
By Mr. Messick:
Q. Did we make to scale a section of this road?
A. Yes, sir.
Mr. Kuykendall: We might want to examine it.
The Court: Why weren't all of these settled at the pretrial conference? You should have been prepared with such
a diagram at that time. Did you draw it? Did you make
this?
Mr. Messick: Mr. Bedget and I made it yesterday, if Your
Honor please, from measurements that he n1ade.
The Court: Yes, but all of these things should be done
at the pretrial conference. You waste time before the jury.
When I lose my patience, of course, it has nothing to do
with the case. I try to move along as fast as I can, and these
things could have been arranged previously. Of course, I
don't hold that against any of the parties; it's not their
fault.
·
Now, what is the objection, gentlemen?
Mr. Messick: I don't think there was anv.
Mr: Monahan: We reserve the right to ob:)ect, because we
don't know what the symbols are he has on tl1ere.
page 78 ~ The Court: Tell him what they are and see if
he can. ,
Mr. Messick: The only way we can do it is prove. it.
The Court: It ought to have been done without proof,
because we waste a lot of time by not having these things in
the pretrial conference.
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Wait, gentlemen. If this wasn't settled by counsel, I am
not going to admit it, because we offered an opportunity for
this sort of thirig at the pretrial conference. If there is an
objection to it, we will not permit it.
1\Ir. Kuykendall: I think, if Your Honor please, that we
can't consent to it unless it is shown to be according to scale.
The Court: But you gentlemen have to agree to that.
\Ve could have wrestled these things out previously. If
there is going to be an altercation about it, I an1 not going
to permit it, because it should have been presented to the
Court and let the Court rule on its admissibility ·without
proof.
~Ir. Kuykendall: What I wish to state is we don't object
t{) his using this if it can be shown it is according to scale.
The Court: Are you sure· it is?
j\fr. :rvressick: That is what I was going to prove by the
~tness.
·
The Court: Yes, but you oughtn't to have to prove that.
Proceed. Go ahead. ·
Gentlemen, this is the last bit of this evidence tha.t will
be admissible under this system, because I gave
page 79 ~ counsel ample opportunity to present. this demonstrative evidence, and it was not available.
~Ir. Messick: These gentlemen have maps and pictures
that were made, Judge, in just the last few days. We tr:y
to do all we can, but we ·can't do it.
The Court: Yes, sir, but you should be ready· for trial.
1\fr. 1\{essick: I have been ready for trial, sir.
The Court : Proceed.
1\fr. Messick : I need something to put this on.
The Court: Let me ask you, are you an engineer t
The Witness: No, sir, I am not an engineer.
·
The Court: Are you a draftsman?
The 1Vitness: No, sir. . .
.
The Court: Have you had any training as a draftsman?
The Witness: (Shaking head negatively.)
The Court: How do you know this is to scale t
The Witness: Well, three:-quarters of a.n inch-one inch
equals 8 feet, and it. looks to me like when youThe Court: Is this done with drafting instruments 7
The Witness: That was done with instruments.
The· Court: What sort of instruments f
The Witness: Well, we bad a thing that measures-little
slide rule.
The Court: Slide · rule t Did you use it?'
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The Witness: Yes, sir.
The Court: Do you use a slide rule f
The vVitness: (Nodding· affir1natively.) Well,
I had had-my wife's father, he is a contractor.
The Court: · lVIay I see this just a minute? Now, this
angle here represents the curve of the highway?
The Witness: Yes, sir.
The Court: How did you draw that angle?
The Witness: How did I draw the angle?
The Court: Yes.
The Witness: Well, just from feet-we knew how many
feet it is.
The Court: How did you get the degree of curvature¥
The Witness:
e know how many feets it is.
·
The Court: Did you have a sexton?
The· Witness: No, sir.
·
The Court : How could it be done f Is there any way
they could get it to scale without ·a sexton?
Mr. Monahan: Particularly not with a slide rule.
·Mr. Messick: If Your Honor please, if you take a tape
line,. these yellow marks show the· shoulder in the road six
feet in width. This is the 25 foot··of roadway,, the black, in
between with the white lines ·down the middle·. ~·.
· The Court: Yes .. I an1 talking about the curvature. How
did you arrive at the degree of curvatnr~'
·
··
Mr. Messick: The 'only way we could arrive at '
pag·e 81 } the degree of curvature· is with these_;we· \vere i1ot
going to go to the expense of employing:·an engineer.
The Court: Do yon object to this, Mr. :Monahan f · '
Mr.· Monahan: No, sir, as a free-scale drawing, but not as
an accurate;.·
The Court: No, gentlen1en, this is not a perfect nt·a\\ring.
This does not represent accuracy a.s to the degree of curvature. · Now, a1·e you· gentlen1en willing to admit it subject to
that ob~ervationf Are you willing?
·
'
Mr. ~fonahan: Yes, sir.
·· The Court : Very well.
-.,
~Ir. Messick: , Your Honor, 1The Court: I··· have already told the jury tl1at this
den1onstration is admitted subject to tl1e understanding- that
this is not accurate cas ··to the degree of curvature. Do you
·understand' .,, \ '
· ·
All ri~ht, no''l, proceed.
Mr. Messick:· And as I say, to get the accuracy as to the
page 80

~
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degree of curvature, we will take the jury there, if Your
Honor will let them go.
Judge, could I have a blackboard brought ·in here and
put it up?
The Court: Isn't that sufficient?
~fr. Messick: All right, sir.
By !1:r. Messick:
Q. Mr. Bedget, you have told the Court that we
m·ade this together. Had you taken measurements
at the time you took these pictures that have been introduced?

page 82

~

The Court: We agreed to that, that it is admissible.
Mr. Messick: Yes.
Bv Mr. Messick:
·Q. Now, what is the scale? One inch equal how many
feet?
A. Eight fe,et.
Q. Eight f·eetY
A. That is, three-quarters of an inch is six foot.
Q. Three-quarters of . an inch, six foot, indicates the
shoulder on the· s'outh side, does it ·not, sir Y

Mr. Kuykendall: Your Honor, I object to any leading
question. I think the witness shoulq state- the answer.
The Court: The yellow lines represent the shoulder 7
Mr. Messick: Yes, sir, and they are three-quarte,rsThe Court : And the black. part represents the hard surface
of the highway?
·
··'
~fr. Messick: Yes.
The Court: Let him go on frqm there. This isn't a per'·
fect drawing.
By Mr. 1\{essick:
· Q. What ~s at that point there?
A. That is a cedar tree.
Q. What is that just east of it?
page 83 } ·A. That is a little bush, a cedar bush about
three inches tall, I think.
· Q. · The bush shown in this picture Y
A. Yes.
· Q. Plaintiff's Exhibit No. 7, that place right there. Is
that it?
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A. Yes, sir.
Q. What are these spots on the road there 7
A. Tha.ts' the oil out of my crankcase of my car.
Q. Did you make this picture!
A. Yes.
Q. "\\Then did you make the picture?
A. I got out of the hospital -on Wednesday-or Thursday,
got out of the hospital, made the picture on Friday.
Q. Taken by what type of camera Y
A. Polaroid camera.
Q. Now, in what direction were you driving the-

The
1\Ir.
·The
The
Mr.

Court: He was going east-west.
Messick: Yes, sir, he was going west.
Witness: West.
Court: We all know that.
Messick: Oh, yes.

By Mr. J\fessick:
Q. And Mr. Lewin, of course, was going east 7
A. (Nodding affirmatively.)
page 84 ~ . Q. Now, with reference to this little bush here
and the oil spots, where did that accident occur?
A. Well, it wasThe Court: Now, this lady can't see, I don't believe.
The Witness: (Marking on drawing.)

By Mr. Messick:
Q. That's on the north shoulder, is that correct, :Mr.
BedgetY
A. Yes, north..
Q. Now, I want yon to tell the ladies and gentlemen of
the jury how this accident happened .
.A. Well, I was going west, and I was probably along
here, and I seen this green Pontiac. hit tl)e bank right here,
and then when he hit the bank, I seen. him coming towards
me in my lane. So I slowed down and just about stopped,
cutting to the right off of the highway, and he hit me right
there.
Q. Where was your vehicle witl1 reference to the shoulder
of the road when he hit you f
A. Completely off the hard surface sitting-! got the
·
thing.
Q. W:ell, wait just a second. I will come to that in just a
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/

minute. Com.pletely off of the hard surface? You were on
the shoulder T
A. Yes.
Q. How was the Lewin vehicle?
page. 85 ~ A. Well, it was all off except maybe one wheel,
right side rear wheel.
Q. Now, you told us that he hit a bank. Did you make the
measurements from where he hit the bank to the point
where he hit you?
A. Yes, sir, and it couldn't be over one or two feet off,
that's sure.
Q. What were the actual measurements?
A. From. here to here Y
Q. Yes, sir.
A. This blue spot to here is 80 feet-it's 132 feet from the
blue spot to where he hit me, is 132 feet.
Q. Did you make any measurement to determine the approximate point where there is a break in the road as you
proceeded from an easterly direction t
A. From where he hit the bank to this red thing it starts
a. slight curve and it's 80 feet.
Q. Now, what is the condition of the road west of the
point where you say you first hit the hankY
A. It'-s 500 feet straight and level, and there was a 40mile-an-hour safe speed zone sign, I believe the distance is
280 feet from here to the safe speed zone sign.
Q. In other words, from the maximum safe speed zone sign
shown in Exhibit No. 10 it is 280 feet to where he hit the
bank'
A. That's right.
page 86 ~ Q. Mr. Bedget, I hand you Exhibit No. 8 and
ask you what that is.
A. Well, that is a picture of the oil and part of my-the
pieces of the front of my car. It's on the dirt-on the
shoulder of the road.
Q. On the north shoulder as you have marked it near that
bush? I will ask you to tell the ladies and gentlemen of the
jury if there is still, as of yesterday, any portions of the
vehicle on the bank on the north side Y
A. Yes, sir, there is pieces along here at this bush, and
there is a bank here about five or six feet tall. There is
pieces laying up on the bank the state man probably threw up
there or something. And there are various pieces of little
new stuff laying around there.
Q. You saw this car coming down the highway and saw it
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round the curve and run into this bank on the ·right side or
south side as you are headed east. I wish you would tell
the jury what, in your opinion, was the speed at which Mr.
Lewin was travelling on this occasion.
A. Well, it's hard to estimate it very exact, but certainly
looked to me like it 'Yas doing more than 40 mile an hour.
As hard as he hit me, I think so.
Q. What damage was done to your Jeep Y
.. A. Well, it was totally demolished, a.nd the motor was
drove back in the dash, moved the grille a.nd all
page 87 ~ back about two and a half feet from. the front
of the frame.
Q. What happened to Regina?
A. She was thrown against the windshield and dash, like
this (demonstrating).
Q. What happened to the windshield wh~n she was thrown?
A. It was knocked out of both sides. -.
Q. Broken out as shown in these picture.s 1 .
A. Yes.
.
Q. Do you have the Jeep here for the benefit of the Court
and jury?
·
A. I have a man bringing it here. I can't be s-qre he is
here yet. He has a wrecker, and it is a little trouble getting
it.
Q. Was there a. double white line on that road 1
A. Yes, sir.
Q. Did or did not the Lewin vehicle cross tl1at double
white lineY
A. Yes, sir. He came across here and hit me.
The Court : Hasn't he said that before?
Mr. Mes-sick: Well, I suppose. he .has, Your Honor. It's
awfully hard not to repeat a. little, you know.
You gentlemen may cross examine.
CROSS EXA~IiNATION.
By 1\Ir. Kuykendall :
Q. Mr. Bedget, where were you going at the time
page 88 ~ you had this accident 7
A. I was going to a children's party that she
was invited to. People's name was Curtis. I guess they
live about five miles from Riverton on the Strasburg- road.
Q. And what time of day do you recall that you left your
home?

f
I
I
I
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A. 'Veil, I know that the accident was around three o'clock,
so I must have left there about ten minutes of three.
Q. " 7here do you live, Mr. Bedget-did you live at that
time?
·
...~. I lived about two ·miles from there back down the road
to Winchester just across the river along the river.
Q. How far was this other vehicle from you when .you
first saw it, approximately?
.·
A. Oh, approximately 150 feet.
Q. And was it on the highway, up on the hard .surface
.. :
of the highway when you first saw itY
A. No, sir; it was just starting off the highway, as I relnember it. I think it was just starting off the high'w.ay.
Q. And you saw. it strike . the bank as soon as it left the
road, did you'
A. Shortly after.
. .
Q. How far did it travel before it struck the bank, can you
recall?
,··
A. Well, I'd say mayb~ 20 feet.
.
page 89 ~ Q. And then it came across the road toward you,
is that correct ? ·
A. Yes, sir.
.,
.
.·
. Q.. Now, at the tini~ ·that you first saw the Lewin vehicle,
how fast were you travelling?
.A. I .was probably driving. 30, 35.
Q. And you regarded that as a safe speed under ·the conditions of the road that theri existed, did you t
~
A. Well, it was safe enough that I didn't slide or anything,
and I put on the brakes hard.
·
Q. I say, you regarded that as a. safe speed under the
fondition of the road as it then existed? .
A. Yes, ~ir.
Q. Now, ~Ir. Bedget, after the collision occurred, did you
talk to ~Ir. Lewin?
..~. At the scene~
Q. Yes.
A. 'Yell, I seen him. vVe were right there face to fare, hut
I wasl} 't concentrating on anything but my little girl laying
there 1n the floor.
Q. Do you reeall talking to him, that is, to Mr. Lewin?
A. I recall talking to him. I don't know of anything that
was said.
Q. So wl1atcver conversation you had with Mr. Lewin out

- >~.1
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at the scene of the collision you don't recall now Y
A. No, sir.
Q. How far did you travel after you first saw
the Lewin vehicle before you pulled to your right and stopped
your vehicle 1
A. Oh, I travelled about 40 feet, probably, 50-40 feet,
something like that.
Q. Was it snowing at the time of this collision?
A. Yes, I believe it was.
Q. It was snowing right hard, was it not Y
A. I don't think it was hard. I think it had slowed up by
then.
Q. Now·, do you recall talking to Trooper "\Vill in the presence of Mr. Lewin in the hospital that afternoon, that is, the
afternoon of the accident Y
A. I recall talking· to him.
Q. And do you recall that Mr. Lewin told Trooper Will
that his speed was· between 25 and 30 miles per hour Y
A. I don't recall it, no, sir.
Q. You don't deny that was said T
A. I don't say it was said; I don't deny it.
Q. Did you tell the trooper how fast you were travelling
at the time of the accident or just as you approached the
scene of the accident?
A. Well, I probably did, because he must have asked
n1e.
Q. Do you recall what you told him f
A. No, sir.
Q. Do you recall telling Trooper Will that 1\fr.
page 91 ~ Lewin was not travelling at an excessiv-e speed
under the circumstances 7
A. No, sir, I do not.
Q. Do you deny that you told him that?

page 90

I

t

I

I

~

Mr. Messick: That would he a matter of opinion out of
the presence of this child, and we would object to it, Your
Honor.
The Court: 1\fight tend to contradict. Objection is oYerruled.

By

Mr. Kuykendall:

Q. Do you deny telling Trooper Will that?

A. Deny telling him what, sir?
Q. Tha.t it did not appear to you that ~Ir. Lewin was
travelling at an excessive speed under the circumstances.
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A. I don't. deny it, and I don't say tha.t I did hear it-....:..or
say it.
Q. Do you recall telling Mr. Lewin that, after the accident,
at the hospital, when he called to see you and inquire about
your daughter, that it was just one of those things that happened?
A. '\Vho said that, sir Y
Q. Do you recall telling that to ]\,fr. Lewin?
J\tir. Messick: Object to that.
The Court: Objection sustained. I don't see that that
tends to contradict anything he said.
Mr. Kuykendall: Exception noted.
page 92 ~ The Court : Exception noted.
By Mr. Kuykendall:
·
Q. lVIr. Bedget, did you apply your brakes to bring your
vehicle to a stop?
A. Yes, sir.
Q. Is it true that your vehicle slid to the right when you
Hpnlied your brakesT
A. No, sir, not that I know of.
Q. You don't recall about that?
A. No, I didn't-after the accident I didn't think about
checking that.
Q. Well, you don't recall now that when you applied your
brakes and pulled to your right that your vehicle skidded to
the right or slid to the right Y
A. Well, the way it was headed is the way I stopped, and
if it had been sliding, I sure wouldn't l1ave been in that
position.
Q. Well, as a matter of fact, your vehicle did slide to your
right when you applied the brakes and pulled over, did it
. not?
A. No, sir; if it "Tould have slid, it would have slid to the
left, because I was headed to the right.
Q. How sharply did you turn your vehicle to the right?
A. Well, I wasn't sure he was coming to hit me, and I
probably didn't turn it abruptly.
page 93 ~ Q. Just gradually moved over?
A. Yes.
Q. And applied your brakes?
A. Yes.
Q. You didn't, ~fr. Bedget, stay there at the scene of the
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accident very long after the accident occurred, did you 7
A. No, sir.
Q. And while yon were there at the scene of the accident
you didn't make any observation regarding marks in the road
or the banks or anything at that time, did you 1
A. No.
Q. I believe y<>.u went to the hospital with your daughter,
didn't you Y
A. Yes.
Q. And when was it that yon went out to the scene o.f this
accicl~nt after the day tha~ it happen~d Y
.
A. The next morning early I went out, and then is when
I had to go to the hospital, and I got out, I think, on Thursday.
.
Q. Now, this collision occurred on what day?
A. Saturday afternoon.
Q. And it was the next Thursday Y
.
A. Sunday morning I was out there and Friday I was out
there, because I got out of the hospital Thursday.
. Q. ~d when was it you took the picture that has been
introduced Y
page 94 } A. Friday.
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TROOPER H. F. \VILL,
was called as a witness on behalf of the defendant and, being
previously duly sworn, was examined and testified as follows:
DIRECT

EXA~IINATION.

By Mr. Monahan:
Q. Trooper '\Vill, you previously testified in
this case that on the evening of the accident you
went to the hospital in the company of Mr. Lewin and there
met Mr. Bedget1
A. That is correct, yes, sir.
Q. Now, at that time did you question the two gentlemen
in the presence of each other concerning this accident f
A. Yes, sir, in the lobby of the hospital.
page 139 }
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Q. At that time did you question Mr. 'Lewin about his
speedY
A. Yes, sir.
Q. When he responded to that question, did Mr. Bedget
indicate that that was not a correct estimation of his speed f
A. No, sir; I asked Mr. Bedget after I asked Mr. Lewin
bis approximate speed. I also turned and asked Mr. Bedget
if it appeared that Mr_ Lewin· was travelling at excessive
speed. He stated that he was not.
Q. What speed did Mr. Lewin tell you he was· g~ing Y
.A. Approximately 25 to 30 miles per hour.
Q. A~d that was in the hearing of Mr. Bedget Y
A. Yes, .sir, they were. all together.
·
Q. He· ·didn't indicate that that was an inco!rect statenlentt
A. That is right. That's right.
Q. Immediately after that; then, is when you asked him
what heA. I won ~t say immediately; it was in the
pag~ 140 ~ same conversation, but; I mea~, it_ was while we
·
were all together. It was dur1ng· the same conversation. I wouldn't say it was the following question, but
it was within that conversation.
Mr. Monahan: Your Honor, these are photographs in the
same area. I would like to use them in questioning the
trooper, since they are large;r.
Mr. Messick: When were' they made?
Mr. Monahan : They were made recently, in the last week.
The Court: Do you have any objection 7
Mr. Messick: No, I· don't have any objection to the use.
All we want is the true situation.
Mr ..Monahan: Would you mark this as Defendant's Exhibit No. 1 f
.The Court: Mark .all of the;m, please, at the same time.
(The photographs referred to were received in evidence
marked Defendant's Exhibits 1 through 7.)
By Mr. Monahan:
Q. Now, Trooper Will, you previously test~fied that at the
time you investigated this accident, an area on the south
side of the road from a drainage ditch approximately 50 feet
east was pointed out to you as the area in which the Lewin
vehicle had struck the bank before crossing the highway Y
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A. I stated .within that general location, yes, sir.
Q. And I will show you Defendant's Exhibit 1 and ask you
if you can point out the drainage ditch to which
page 141 ~ you refer.
A. It was this one right here. It was this
. drainage ditch here, e.ast of that.
Q. Would you show the jury Y
A. This drainage ditch east of this-this dra.inag·e ditch,
or that point was east of there, in that location, although I
don't know the exact point.
Q. This is a photograph looking in an easterly direction,
is that correctT
A. Yes, sir, that is correct.
Q. Now, can you also tell us from this photograph the
approximate area of the collision on the north bank?
A. In this general area here, right in there.
Q. Step up and show the jury.
A. It would be in this-it was in this general area here, and
it was in this general area here.
Mr. Monahan: I would like to ask if everybody saw it.
The Court :. Did all the jury see this?
(The jury answered in chorus, "Yes.'')
By Mr. Monahan:
Q. I show .;you Defendant's Exhibit 4 and ask you to point
out the same area to the jury on that photograph, if you
can.
A. Yes, sir. In this general area here (indicating- on
photograph). Now, as far as on the south side of the hi!rhway, I can't determine, but on the north side of where tl1e
vehicles were at rest was in this general area.
page 142 ~ Q. Now, c.an you point out to the jury and mark
on the photograph itself in some way on Defendant's Exhibit 4 the area about which you spoke at which
the vehicles were located when yon carne to the scene?
A. (Marking circle on photograph.)
Q. Now, would you give us your opinion of the distance
from the place on the south bank where the car of Lewin
first struck to the place where the cars finally collided!
Mr. Messick: If he measured it.
The Witness: I didn't measure it. It would just be an
estimate.
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By Mr. Monahan:
Q. Give m.e your estimate, please.
A. I would say between 90 and 110 feet, between that distance someplae.e.

l-Ir. Monahan: I would like to introduce all these photographs in evidence if they have not been admitted.
The Court: Without objection, so admitted. Any furthere
questions?
By

~Ir.

}lonahan:

Q. Now, Mr. Will, on Friday of last week did you accompany a Mr. Lee Ebert, or were you at the scene of the accident with a Mr. Lee Ebert to whom you pointed out the
area. from the drainage ditch east in which it was-the Lewin
car struck the bank on the south side T
page 143 ~ A. Yes, sir, I showed the general area.
Q. Mr. Will, one other question. When you
talked to ~{r. Bedget and he informed you that he saw the
Lewin car coming at him, did he inform you whether ot• not
he attempted to put on his brakes?
.
A. Yes, sir, he indicated that he applied the brakes and
his vehicle skidded straight ahead off on the right. shoulder
of the road. Mr. Bedget stated that, too.
Q. 1\{r. Bedget stated that his vehicle skidded off to the·
right?
A. Yes, sir, off to tl1e right shoulder of the highway.
Mr. 1\{onahan:

I believe that's all, Your Honor.

CROSS EXAMINATION.
Bv l\ir. Messick :
..Q. Trooper, 1\{r. Bedget told you when he saw this Lewin
vehicle that he cut to the right and went onto the shoulder
of the road, didn't he 1
·
A. Yes, sir, he applied his brakes, cut to his right .and
his vehicle skidded off toQ. If he cut to the right, he went right over on the
shoulder where he cut toY
A. Well, sir, he indicated that his wheels skidded on snow
and skidded over there.
Q.· He was a.s far over as he could possibly get on the
right shoulder,. wasn't ·he?
·
·. ·
page 144} A. He was on the shoulder· of the highway,
yes, sir.
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Q. And you told us this morning that his vehicle was about
six feet wide and the shoulder about six feet, and all of his
vehicle was off on the ·shoulder of the road?
A. Yes, sir, I would say it was practically all the way.
Possibly the wheels were either just on parallel lines or on
the shoulder.
Q. Trooper, you do know thai the oil from the vehiclesThe Court: He's already said that.
Mr. M.essick: Yes, sir.
By Mr. Messick :
Q. -did accumulate on the_ shoulder of that road?
A. Yes, sir.
.
Q. And when you speak of general vicinity-! have this
map. When you speak of ''general vicinity'' and it being
shown by actual measurements, this is a little bush shown
in the picture on this shoulder of the road, six feet wide.
This is the black portion. If by actual measurement from
the point where Mr .. ~ewin struck the bank on the right
side down to that point where ~he contact was it was 132 feet,
that would be approximately correct Y
A. It's possible, yes, sir. Not knowing the exact point
of where Mr. Lewin struck the bank, just the general vicinity,
I made an estimate of between 90 and 110 feet. That could
be wrong·. I do not know. I had no actual point
page 145 ~ on the bank to go from. All I had was where the
vehicle came to rest. It is possible it could be
that much, yes, sir; I don't know.
.
Q. And tha.t was true by actualtneasurement, you wouldn't
dispute it at all, would your .
A. No, sir, I would nave no reason.
Mr. Messick: That's all, thank you, sir.
RE-DIRECT EXAMINATION.
By Mr. Monahan:
Q. Mr. Will, however, I believe you stated you examined
that bank on the day of the accident and there was no mark
on the bank.! .
.
A. None that i: could determine, no, sir.
Q. And .did ·you examine it subsequent to the da.v of the
aooident after the snow was gone'
.,
.!.,...Yes, sir., I was ba.c~: some several days later, I don't

L
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know exactly when, and also checked it, and I still noticed no
marks that I could attach to the accident.
Q. So there was no mark on the bank and therefore there
was only a general area that you could pick?
A. That's exactly right.
'
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•
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~

•

JAMES HARVEY LEWIN,
was called as a witness on his own behalf and, being first
duly sworn, was examined and testified as follows :
DIRECT EXAMINATION.
By Mr. Kuykendall:
:;·
Q. Will you state your name?
A. James Harvey Lewin. ··.:
~
Q. "\Vhere do you live, Mr. Lewin?
A. Up on Guard Hill, Route 2.
Q. Now, on February 15th, 1958, will you state whether it
snowed that day before you left your homeY
A. Yes, sir, it had.
Q. Wl1at was the condition of the road··a.nd. weather when··
you left your home that day f
...
A. It had turned warmer and quit snowing, ·.,a.nd it was a
slush on the road, hadn't been dried. It thawed some.
Q. What time did you leave your home, Mr. Lewin? ·
A; Sometime in the early afternoon after-l'd say ·1 :30 or
:rn.aybe ·1 :00 o'clock.
page 147 ~ Q. Where did you go when you left your home?
A. I went to Shady ·Grove Filling Station up
on Strasbtrrg- Road.
Q. Do::you know, how far that is from· the intersection of the
road that. ¢oes to Winchester and Route 55 Y
A. Oh, I imagine it's around two miles.
Q. Did you have a.ny difficulty driving fro1n your home to
the grocery storeY
A. No, sir.
Q. Now, will you please tell the members of 'the jUry about
what ·time you· got to the Shady·· Grove grocery.:store!
A ..(I· dari:'t ·kn0w exactly, but it was probably· half-past
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twelve or quarter of one, something like that. It was right
after lunch.
Q. Was there any change in the weather after you got to
the store!
A. Yes, sir, it turned colder a.nd started to snow.
Q. Did you leave then, or did you remain at the store
for a period of time Y
A. No, I waited. I thought maybe it would quit snowing
so fast. I waited for some time there, and it didn't seem
to get any better, and so I thought I had to get home, and I
just started out.
.
Q. Was it snowing when you left the grocery store to return to your home?
page 148 } A. It was, yes, sir.
Q. Now, Mr. Lewin, about what rate of
speed were you driving along the road after you left the
grocery store!
A. Well, I was aiming to drive very carefully. I didn't
look at the speedometer, but I figured it was around 25 miles
an hour.
Q. And what kind of a car were you driving?
A. Pontiac.
·
Q. What model?
A. 'Fifty-six.
Q. Was there anyone with you Y
A. No, sir.
Q. Now, Mr. Lewin,. as you approached the scene where
your vehicle was in collision With a vehicle owned by 1\Ir.
Bedget, will you sta.te what occurred as you approached the
· ·
·
Bedget vehicle!
A. I saw this car coming-I· didn't know Mr. Bedget, but
I saw this car coming and I beared over to my right, because
at the time the road was covered with snow ·and you couldn't
see the edges, and I just wanted to be· sure that I was giving
him plenty of room, and I skidded to the right when I
dropped off the shouTder of the road. I hit the bank and ran
up on the bank, two wheels up on the bank· like that, and
when I dropped it off I kept my foot off the gas and I dropped
it off, but it just went-it hit-:-dropped down off
page 149 } there, it just skidded, went clear across the road.
' ·
··
I had no way to stop it..
Q. Did you make an effort to stop it!
·
A. Well, I didn't know what to do. I didn't want to put
the brakes on, and I kept my foot off the gas, but it still
just skidded across there. I didn 't-1 took my foot off ·the
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gas when I was up on this bank, and then I-just didn't know
any way to stop it. I fumbled, tried to get it into low, but I
don't think I got it there. It is electri~auton1atic transmission.
Q. And was your car-after it dropped off the bank you
say that it slid off the road?
Mr. 1\tiessick: We object, as leading and suggestive.
The Witness: Yes.
The Court: Sustained.
By Mr. Kuykendall:
Q. Now, tell what occurred after your car slid across the
road.
A. I hit the bank on the left-hand side and 1\fr. Bedget almost immediately hit me. He hit me right about where the
fender joins the body, the rear of the fender, you know,
joins the body, hit me right in there.
Q. You mean the rear of the front fender?
A. Y~s, sir, and that-it bent the fran1e on my car, and it's
a pretty heavy car.
Q. And wl1at happened after your vehicle came
page 150 ~ to a stop f
A. After it came to a stop I got out. I :wasknocked me down under the instrument board of the car, and
I kicked my way out and got out and went around and met
him and asked him if he was hurt, and he said no, be wasn't,
that his little girl was. And while we were talking somebody, a fellow by the name of "\\Tines, I think it was, came
along with a car, and he stopped and h~ took the little girl
to the hospital.
Q. Could you tell whether the road was slippery under the
snowf
A. It was, yes.
Q. What was .-the condition of the road under the snow?
e1·e you ·able to determine there at the accident f
A. It had frozen and just snow on top of there. I didn't
even known that until I got out of the car, got to walking
around.
Q. Now, Mr. Lewin. did you have any occasion to talk to
1vir. Bedget there at the scene of the accident!
A. Only just that conversation was all I had.
Q. Now. did you see Mr. Bedget later!
. A. At the hospital, yes, sir.
· .

"r
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Q. And what conversation, if any, did you have with ~ir.
Bedget at the hospital f
A. Well; in reference to the wreck, I don't think there was
very much said, except I just told him how sorry I was
that it had happened, and he said, '' vVell, it's just one of
those things,'' and I do remember that.
~Ir. Messick: 'Ve object to this conversation.
It wouldn't be adn1issible in evidence as against
this plaintiff, their discussion, ''one of those things.''
The Court: You didn't lay the foundation, or did you?
Mr. l{uykendall: I thought so. I asked Mr. Bedget about
it.
Mr. }tfessick: Asked him if he said it was one of those
things, and Your Honor sustained the objection.
The Court: I sustain the objection on the ground that
it was not c.ontradictory. Objection sustained..
}fr. Kuykendall: Exception.
The Court: Exception noted.
.
Mr. Kuykendall: If Your Honor please, I do think that
that is material on the question of Bedget 's .recollection
about the speed of the vehicle. He made that remark.. I llelieve that reflectsThe Court: Well, ''just one of those things,'' would that
contradict those statements?
1vlr. Kuykendall: I think it does, because he didn't accuse
him of travelling}t!r. 1.Iessick: It is not a question of whether he has
accused him.
The Court: It is a. question of whether or not it tends
to contradict the statement from the witness stand as· to
speed.
I will tell the jury, the only purpose of the
page 152 } admission of this evidence is as tending to affect
the credibility of the witness, Mr. Bedget. You
see, if a witness has mad~ a contradictory statement previously, it is admissible in evidence as tending to contradict
what he said today. Of course, it is of no evidentiary value
whatever, other than to tend to contradict the witness. Now,
the jury will have to judge whether or not this tenifs to contradict. It may·or it ma.y not. Objection is overruled..

page 151

~

By 1\Ir. Kuykendall:
.-Q. Now, .Mr. Lewin, was Trooper 'Vill present with you and
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~Ir. Bedget in the hospital when you were talking to ~Ir.
BedgetY
A. He was present part of the time, but not all the time
we were talking, because he went on bac.k in the hospital
once or maybe twice, but we just talked there for a little
while.
Q. Mr. Lewin, what kind of tires did you have on your
cart
A. I had this snow-grip tires.
Q. And in what condition were they!
A. Well, they were very good. In fact, tl1is fall wlien I
w·anted to be sure about them, I went to Board and Gore
where I bought them and asked them to see if I needed new
ones and if I needed new ones, put them on, and they said no,
they'd run them another year if they were me.
~Ir.

J{uykendall: I believe that's all.
CROSS EXAMINATION.

By Mr. lYles sick :
Q. Mr. Lewin, you say you left home about
1 :30!
A. Oh, no, I left home before that. I figured that I was_;_
I left home after lunch.
Q. Well, I understood you to first tell the jury you left
home at 1 :30 or 1 :00 o'clock.
A. I said 12 :30 or 1 :00 I went up there. I probably got
there about 1.2 :30 or 1 :00 o'clock.
page 153

~

Mr. Messick: I will ask you· to refer back, young lady,
-flnd read his statement when he was first asked what time he
left home.
{The question and answer referred to were read by the
. . reporter as follows:
'' Q. What time did you leave your home, Mr. Lewin Y
"A. Sometime in the early afternoon after-I'd say 1:30
or maybe 1 :00 o'clock.")

By Mr. Messick:
Q. You first told us after 1 :30 'Or 1 :00 o'clock f
A. I didn't look at the clock, and I couldn't tell you
to the minute when I left there.

d~finite
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Q. And you went then to the grocery store?
A. That's right.
Q. And how far is that grocery store west of the point
where this accident occurred?
A. I think it's something-it's about-! think I measured it
one time as seven-tenths of a mile on my car, now.
page 154 ~ Q. Then you left the grocery store, you say,
about what time, to come home?
A.· I don't know where-I think-! think this wreck happened about three o'clock, and I was just-the only distance
I baa driven was from the store down to this place where
the wreck was.
Q. Well, but how far-well, what time did you leave the
storeY
A. Imagine seven-tenths of a mile probably take me five
minutes to drive down there, or eight minutes, son1ething
like that.
Q. Five or eight minutes to drive do·wn there? There wa~
snow on the road as you drove on this R·oute 55 east from the
store, wasn't it?
A. Yeah, but the-this snow had fallen after I went up
there.
Q. I understand. It was several inches of snow on the
road?
A. Yes.
Q. That is correct, isn't itT
A. Oh, I just don't know how many inches, but I know the
road was covered.
Q. And you were driving in an easterly direction, and you
had a plain. unobstructed view for a distance of five or six
hundred feet. The ·road is perfectly straight
page 155 ~ there about five or six hundred feet_ west of the
point of the accident, isn't it?
A. I know there is a bend in the road down there. I know
it can't be five or six hundred feet that you have got a plain
view.
Q. You mean to tell us thatA. Up until that bend you have, yes.
Q. And you 'vere also advised by a sign which the evidence
shows was 280 feet west of the point where you ran into the
side of the bank first, that the maximum: sa.fe speed was
40 miles per hour?
A. Yes, because I was down here farther from where it
happened.
Q. That is 280 feet. The sign, by actual measurements, is
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280 feet west of where you first hit the bank on the right
side. Now, if it was a maximum speed of 40 miles an hour
under the finest of conditionsMr. Kuykendall: I object to that statement, Your Honor.
The statute doesn't say any such thing. Mr. Messick has no
right to say that.
·
.
The Court: The sign does contemplate ideal driving conditions, doesn't it Y
Mr. Kuykendall: It doesn't say so. The statute doesn't
say so. It says they fix the speed limit, and the state agentThe Court: I think it is based upon the assumption that
the road is dry. Objection is overruled.
page 156 ~ Mr. Kuykendall: Exception. ·
The Court : Exception noted.
By }r{r. Messick:
Q. You were advised by this sign that the maximum~ safe
speed under ideal driving conditions was forty miles an
hour. Why, then, with snow on the ground, did you approach
this point where you ran into the bank at 25 or 30 miles an
hour? SirY
A. Well, no,v, I didn't look at the speedometer. I didn't
have time.
·
·
. Q. You mean you didn't have time to look at the speedometer?
A. No, sir. When I went into the skid I was fighting to
get ont of it.
Q. I kno,v, sir, but when you passed this sign here, which
is 280 feet from where you hit the bank, you mean you didn't
even look to pay any attention to the sign or look at your
speedometer or anything?
A. No. I knew the sign was there, but I knew I wasn't
driving 40 miles an hour.
Q. Well, you wouldn't expect to be driving 40 miles an hour
with snow on the ground, would you Y
A. I suppose not. That's the reason I wasn't doing it.
Q. All right, sir, you had been travelling for seven-tenths
of a mile on the same identical type and character of road,
hadn't you?
A. That's right.
page 157 ~ Q. Well, you say it was· frozen underneath?
A. Yes, sir.
Q. Well, did the state officer see that it was frozen underneath?
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A. I listened to his statement, but I can get all the witnesses
you want that it was frozen.
Q. I expect you could, sir.
A. Yes, sir.
Q. Now, let us see. You say it was around 1:00 or 1:30
that it was slush on the road Y
A. Well, when I went up the road there was slush on the
road. ·
Q. Well, you said that was around 1 :00 or 1 :30. That's
what you told the jury. And then you say it turned cold
enough to snowY
A. It snowed.
Q. Yes. Well, don't you know when snow falls that it
keeps what is on the road warm Y
A. Well, it couldQ. Was there any snowA. It could have frozen and then snowed on it.
Q. Yes, but it didn't freeze in that period of time and
then snow on it, did it 1
Mr. Kuykendall: I object to that. That is arguing with
the witness. I object to it.
page 158 } The Court: Objection sustained.
Mr. Messick: All right.
By Mr. Messick:
Q. Then you certainly knew the condition of the road or
should have known the condition of the road by the change
in the weather and the driving of your car for seven-tenths of
a mile on this road, sir. Now, if there was any change in the
condition, you are bound to have known it, sir.
A. I was in the store during the time. I wasn't out during
the time until I started back.
Q. You saw it snow, didn't you Y
A. Yes, I saw it snowing.
Q. Now, sir, you hit the bank on the right side or the
south side of the road, ran into the bank, you sa,.y, up on it
a couple feet Y
A. No, I wasn't a couple feet. I was up on the bank.
Q. All right, sir. How far were you up on it, then Y
A. Oh, I imagine ·about a foot or 15 inches.
Q. All right, sir, put it a foot or 15 inches that you went
up on the bank. Well, when you went up on the bank you
were on the shoulder of the road, too, weren't you?
A. No, it was wide enough in 1there I was off the shoulder
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of the road, both the hind wheels or front wheels, either. It
was a wide spot there.
Q. Well, it's a. 6-foot shoulder, isn't it?
page 159 } A. Might be a 6-foot shoulder.
Q. All right, sir. Well, you ranA. When I was up on the bank I was clear off the hard
surface.
Q. Well, when you started up on the bank and got on the
shoulder of the road, why didn't you stop your automobile?
A. Well, I skidded and it led me up on the bank before I
knew it, and I took my foot off the gas and just tried to drop
it in-back in off of the bank, you know, into the road slowly,
and when I hit the road, it just kept skidding. I couldn't
get it stopped.
Q. You just tell me this, now: When you went on this 6
foot of shoulder, that is a gravel shoulder there, wasn't it?
A. GravelY
Q. Gravel shoulder?
A. No, sir.
Q. What is itt
A. It's just dirt.
Q. Sir?
A. Dirt.
Q. Dirt shoulder? Well, if you ha.d been going at 10 miles
an hour or 15 miles an hour, you could have certainly stopped
your car, couldn't you?
A. Oh, I don't know. Possibly eould and possiblr couldn't.
Even at ·15 miles an hour, which I know I wasn't
page 160 } doing when I dropped down off of there, when I
hit that ice you are liable to skid.
Q. The officer asked you if you had anv explanation as to
why you went off there, and you just told the officer you didn't
know, didn't you?
A. That I didn't know?
Q. Yes, sir, at the hospital ~"OU told him you didn't know
what caused you to p;o off there.
A. Oh, I certainlY was confused if I said that, because I
!'ouldn 't stay up there on the bank. I was bound to cut it
off.
Q. lie asked you if you had any explanation as to what von
told him, and you said you didn't know, didn't know what
!'aused you to f!O up there.·
A. MaybP I did, I don't reinember. But I do know now
what caused it.
·.
Q. All right, sir, then why was it when you came back
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into the road that you didn't ·stop your autmobile with you,
snow-grip tires and everything? vVhy didn't you stop your
car'
A. I will tell you why I didn't stop: because of that ice.
And he asked me at the time if I had chains on, and I told him
no, I didn't have chains on, I had snow-grip tires, but neither
one of them are any good on ice, they won't take hold.
Q. 'Veil, what I am asking you is this: vVhen you went
and ran into the bank on the right side, that is
page 161 ~ bound to have slowed you down some, didn't it 1
A. Oh, I suppose so, yes.
Q. · Yes, sir. What did it slow you down to 1
.lt. I don't know. I didn't look at the speedometer.
Q. Have you got any idea what it slowed you down to?
A. 'Veil, I don't know. I reckon probably 20 miles, 18,
something like that. I figured that I could cut it back into
the-down off that bank and hold it in that trench alongside
and straighten it out.
Q. 'Veil, now, let's see. Let's take a look at the picture
here, sir, where you hit. Here, sir. Here is· a better one I
can show you (handing Plaintiff's Exhibit No. 7) .
.l\. Where is the drain? Is it up in there 1
Q. Where is what, sir?
. ~.
. The drain comes out.
Q. Right back of that point right there. Let's put it
over here where the jury can see it, that's the best thing.
A. "\Veil, now, I don't know how many feet down here :i left
this, but I think-I went up on this side of that drain.
The Court: Now, :would you raise it up so the jury can
see it?
~Ir. 1\:fessick: Yes, sir, I will hold it up.
Bv l\fr. 1\fessick:
··Q. You went up this side of that drain?
A. Yes, sir.
page 162 ~ Q. And you hit that bank, which is six feet off
the road, is that right, sir 1
·
A. That's right; I skidded over on the east bank.
The Court: They didn't say six feet, they said three to
four feet.
l\Ir. 1\fessick: No, the shoulder is six feet, then the bank
is three or four feet high.
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The' Court: Oh, sir, I thought he said the bank. was six
feet high.
By ·Mr. Messick:
Q. And you said you went in about a. foot or so on that
hankY
A. Yes, about a foot to 18 inches, 15 inches. ·
Q.. ,When you .hit that bank that certainly slowed you down,
and you weren't on any pavement, you were over on the
shoulder of the road f
A. It-I didn't hit the bank, you see. I skidded over against
it and, it led me right up on the bank.
Q. Well, one minute you tell us you hit it, and the next time
you say you "~ent over against it.
A. I told you just a minute ago, you asked me how far up on
tl1e bank I got, and I said maybe 12 or 15 inches.
Q. And you told us maybe it slowed you down to about
18 miles an hour?
A. I said it might have. I didn't look at the speedometer.
I didn't have time to look at it.
pnge 163 } Q. Like ·you didn't have time to look at it when
you passed the safe speed sign f
~Ir·.

Kuykendall:

Is the counsel going to be permitted

to argue with this witness?
The Court :
record.

Objection sustained.

Strike it from the

Bv Mr. Messick:
·Q. Did you look at your speedometer when you passed the
safe speed sign?

Mr. Kuykendall: I object to that. He asked him two
or three times..
The Court: Didn't you ask him that once before Y
1\fr. l\{essick: Perhaps I did, but I am on cross examination.
The Court: Yes, but do you think it is necessary to ask him
a~ain?

Mr. Messick: I don't think so, Your Honor.
Bv

~Ir.

Messick:

·o. Now, when you hit this bank over here, then yon came

across the highway, across the double white line and down on
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r

the shoulder of. the road in the path of this man's automobile,
didn't you?
A. That's right. I skidded clear across the road.
Q. Yes, sir. You not only skidded clear across the road,
but you skidded from a hundred to 132 feet
page 164 } on east, didn't you, sir?
A. Oh, no, I didn't either. Hardly.
Q. You didn't 7 Isn't tl1is the point where the acciden
occurred where that oil is and that little bush on the sid
of the road there Y
A. (Putting on glasses) Yeah, I think that's the !place
all right. It's a. couple bigger trees no"r, but I reckon they
don't show in those pictures.
Q. Well, those pictures were taken about a week after the
accident, or .less than a week, and oil is still there.
A. Well, I will say down in here somewhere, along in here
I skidded. I could see him around that bend.
The Court: Hold it so the jury can see it.
The Witness: This road, as you can see, goes into a bend
here.
The Court : Would you hold it over here so all the jury
can see it 1 Hold it for him.
Now,. c~n you point it out on there, J\IIr. Lewin?
The 'Vitness: Yeah, if it would have been-here is the
spot where the wreck was, and I started into a skid right
along about here, and I cut down off of that-I was only a.
short distance on there, and I cut down on that, skidded right
over here. Now, he was con1ing up here. If it had been-what
do you sayf-280 feet or something like that, I could have
seen around that bend.
page 165

~

By 1\fr. 1\fessick:
·
Q. Diehl 't anybody say 280 feet. I said by actual
1neasurement from a point right o~?er here to this point down
there is 132 feet, and that is considerable distance east of
the drainage ditch.
l\Ir. I{uykendall: Your Honor, I object to that question.
l\Ir. 1\fessick said actual measurement, and the trooper said
there wasn't any .measurement taken.
'i'he Court: Strike out ''actual measurements.''
~Ir. Messick: The actual measurements were n1ade bv l\Ir.
Bedget and so testified to.
..
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The Court: Yes, sir, but the point was not located with
certainty.
l\ilr. Messick: By 1\{r. Bedget it was, sir.
The Court: You ·mean, he located it to the exact inch 7
Mr. Messick: He located where it was and he measured
approximately 132 feet.
The Court: Well, that is better, "approximately.''
~Ir. l\1:essick: Yes, approximately 132. The officer said
approximately 110; he wouldn't dispute if the actual measurements showed 132.
Mr. Kuykendall: I'd, like to point out the trooper went
back there when the snow cleared up and you couldn't determine the point where the car struck the bank.
The Court: Tha.t is correct, but Mr. Bedgetpage 166 ~ Mr. Messick: Mr. Bedget saw it.
~Ir. Kuykendall: Mr. Bedget went back after
the accident and there was nothing to locate that point.
The Court: He can ask him this : He can base his hypothesis upon Mr. Bedget's testimony.
~Ir. Messick: All right, I will base it on the testimony
of the officer, then.
By }fr. ~Iessick:
Q. Now, if you hit this point, this bank along in here, let's
put it from 90 to 110 feet, as the officer said, and that
slowed you down, why .in the world did you go from 90 to
110 feet after that, plumb across the highway, into the bank
on the right side as you proceed west and into this automobile¥
~Ir. Kuykendall: If the Court please, he has asked him
that before and he has told him.
The Court: I will let him ask him once again. Objection
is overruled.
The Witness: Just what is your question, now1

Bv ~Ir. 1\Iessick:
·'Q. My question was, why is it, after you hit in the bnnk
nnd slo,ved down, as you say, to about 18 miles an hourA. I didn't testify I slowed down to 18 miles an hour. I
said it may have slowed me down to 18.
.
Q. All right, sir. Then may have slowed it down to 18~.
\Vhy was it, then, that you crossed the road for
page 167 ~ 90 feet to 110 feet, put it at the smallest, and ran
into Mr. Bedger 's car when he was completely
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completely demolished that

Mr. Kuykendall: I object to that, Your Honor.
The Court: On what ground Y
·
.
:1\ir. l{uykendall: Completely demolished it, and he keeps
arguing the case in a question to the witness.
The Court: I don't kno:w what you mean ''completely
demolished.'' ~ think if you strike out ''completely demolished'' I will permit the question.
Mr. Messick: The evidence is it was a complete wreck.
The Court: Complete wreck. It wasn't complete demolition. ''Completely demolished'' might indicate it just
knocked it fragments, which, of course, wasn't so.
Mr. Messick: Complete wreck. Drove the motor of that
Jeep back into the seat, ·we will s~y.
Mr. Kuykendall: There. is no evidence of that.
The Court: I think there was some evidence to that effect.
Did Mr. Bedget sayMr. Messick: Mr. Be~get said that, Your Honor. It's for
the jury to sayThe Court: That the motor was driven backMr. Messick: At least two feet.
Mr. Kuykendall: Into the seat!
Mr. Messick: I have a right to ask these quespag~ 168 ~ tions on cross examination, and these gentlemen
have no right to make suggestions._
The Court : Objection overruled.
Mr. Messick: Will you gentlemen please refrain froin
interrupting me when I am within my rights Y
The Court: They have a right to interrupt you when you
frame an objectionable question.
Mr. Messick: Yes, sir, but they certainly know some
rules of cross examination.
·
1\fr. Kuykendall: I am quite aware of 1\Ir. 1vfessick's
rights.
The Court: Stop the colloquy right now. Proceed.
Bv Mr. Messick:
..Q. Why didn't you stop your automobile in that 110 feet,
we will say, then Y
A. I didn't know any way to stop it.
Q. Didn't know any way to stop it?
A. It was in a skid. It wouldn't have been in a skid if I
had control over it.
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Q. And it wouldn't be in any skid if you hadn't been gofng
too fast.in view of t}:le weather conditions, would itf
A. Well, wasn't going too fas~.
1\lr. l{uykendall: Your Honor, isn't that argument 7
The Court : Objection is overruled.
l\lr. Kuykendall: Exception.
The Court : Exception noted.
page 169 ~ By Mr. 1\iessick:
Q. Don't you know 'that you are required · to
drive an automobile in view of the weather conditions then
and there existing and drive with that car under control 7
A. Well, I tried to keep it under control. I have been
driving a car for a good many years, and this is the first
wreck I ever had. Seemed to have been able~
Q. I never asked you anything about whether it was the
first wreck you ever had or not, sir. I asked you did you have
it under. control.
A. I didn't have it under control when it hit the road.
Q. Sir?
A. I didn't. I couldn't straighten it out. I tried to and
couldn't. I skidded clear across it.
Q. Well, did yon have it u~der control when you ran off
the right side of the road into the ba.nk on the right side 7
A. It skidded again, then, in the 'first place, and it led
me up on that bank, and then when I cut it off it skidded
across the road.
Q. Well, why didn't yon stop itf
...~. How?
Q. Simply by driving at a proper ·rate of speed so yon
wouldn't skid under those circumstances, ·sir, or by the application of your brakes. That's how.·
·.
·
You may stand aside. .
page 170 ~ A. Straighten out of a slid Y ;Put brakes on
· when you are in a skid t
.
The Court: Any further questions Y ·.. ·
llr. Messick: No, sir. I think that's all.
The Court: Any furthe1~ que.stions f ·
Mr. Kuykendall: I believe not.
·
Mr. Messick: OJ.Ie: other question I will 'like to ask himj:::
Your Honor, sir. ·
·
·
>h
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By Mr. Messick:
Q. "\Vhat part of your car hit Mr. Bedget's car?
A. He hit mine right in behind-right where the right
fender joins the body. I hit the bank and he hit me.
Q. You hit the bank on what side?
A. Over on his side, over on the south side-north side,
I mean.
Q. Then when you hit the bank, he hit you, you say!
A. That's right.
Q. 1N ell, didn't you all come together with part of your
automobile on the hard surface and his automobile completely
on the shoulder as described by the state officer Y
.
A. No, sir. The officer can tell you better than that. He
was there and looked at it. . •
Q. I heard what his testimony was.
A. That don't change the situation. That's .why it was .

•

•
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· FRANCIS DONALDSON,
was called as a witness on behalf of the defendant and, being
first duly sworn, was examined and testified as follows :
•

~

t •

1 ,

• • •

DIRECT EXAMINATION.
By Mr. l{uykendall:
Q. Will you state your name, please?
A. Francis. Donaldson.
Q. Where do you live'
A. Warren County.
Q. And what =official position do yon hold in Warren
County, if any?
A. Commissioner of revenue.
Q. Do you know Mt'. James Harvey Lewin! , ·
A. Yes, sir.
....
Q. How long have you known him Y·
~
A. Oh, 30 years, probably{4:0..
. ·.
, . Q. Do vou know Mr~ Lewi.n~s. . reputation in the. communitv
'4n which ·he lives for truth and veracity!
·. " · ·,:
..
A. Yes, sir.
,,rJ

··.1

•

'
.•. , . .
.I . •

:

'.1: •.
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Q. Will you state what that reputation is!
A. Mr. Lewin enjoys a good reputation, so far
as truth and veracity are concerned, in Front
Royal and Warren County.
page 172

~

Mr. Kuykendall: I believe that's all.
Mr. ~{essick : Stand aside.
(Witn~ss

excused.)

Whereupon,

S. B. DOWNING, SR.. ,
was called as a witness on behalf of the defendant and, being
first duly sworn, was examined and testified as follows :
.,,

DIRECT EXAMINATION.
~Ir. Kuykendall:
Q. Will··you: state ·your· naine~ please¥
A. S. B·. Downing~ Senior.
Q. Where do yon live f
A. In Front .Royal. :· :::
Q. And what ·official capacity· or position do you' ··hold in
'Varren County, Virginia?
.. A. I :am Treasurer of the County.
.. :Q~ .Do you know Mr. Lewin, defendant in this case, 1\Ir.
James Harvey Lewin Y
··
· A.--Yes,; s]r~
Q. How long have you known hhn?
· A. Oh, 35, 40 years. · ' .. !
! _:·
·•· ·
., :Q. ·Do you know ~fr. Lewin's reputation in Warren County
·
for truth ·and verac.ityY· · 1•
page 173 ~ A. Very good.

By

'I

tl

•
-· ;_

: ·.r~~··iT:~EE A. EBERT.

.

.

..

:··:·.J~·· _,

was called as J'a, witness on .behalf of the defendant ... and,
being fi-rst duly :~worn,, was examined and testified
as -follows
:
.
.
I

DJR.EC'l' .EXAMINATION.
Bv Mr. Monahan:

'Q. Give us your name.

60

Supren1e ~cou·rt ·of Appeals of Virginia

Lee A. Ebert.
A. Lee A. Ebert, 127 Latane Street, Winchester, ' 1 irginia.
Q. What is your occupation, sirt
·
A. Certified Land Surveyor.·
Q. How long have you been a surveyor 1
. .~. More than te~ years.
Q. And you are licensed to make surveys in the State of
Virginia Y
A. Yes, sir.
Q. Now, at our request did you go to the portion of Route
55 in Warren County on Friday of last week where you tnet
Trooper Will f
A. Yes, sir.
Q. Did he point out to you any particular area
page 174 } of the highway t
·
· A. Yes, sir.
Q. And did you make a cross-sectional study of the road
at those points 7
A. Yes, sir.
1\Ir. Monahan: Your Honor, I would just like to have 1\Ir.
Ebert point out what this represents, since it is difficult to
understand, requires techni:cal knowledge.
Mr. Messick: We object to the question of anybody going
·out in the absence of this plaintiff· and pointing out certain
·
places.
The Court: I think the objection would be that this was
not introduced in evidence at the pretrial conference, gentlemen. This should have been done.
Mr. 1\'Iessick: I don't hold that against them, Judge, lJecause I The Court:
ell, I do~ I held it against you, and I
·will hold it. against· them,- ·because it a waste of time of the
Court and the jury. The·se:;·,things should be ironed out before
we come into Court.
·
·
Now, you had never seen this mapf
1\lr. Messick: No, sir; this is the first time.
The Court: Didn't show it to him? Didn't I tell you
gentlemen that if you ·had any additional demonstrative
evidence that you must give it to counsel and if there was
·
~ any argument. about it to bring it before 1ne,
page 175 ~ before tiial Y .
1\lr. 1\lonahan.:·:::.. ; Yes·,. sir. · ·.
:.£···~ ·he Court: I have said that repeatedly, purposely to avoid
this delay.
. :1

'V
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Mr. Monahan: Up to date Mr. Messick is only objecting
to the form of the question.
The Court: What is it you object to, the form of questions f
Mr. Messick: No, sir, I wasn't objecting to the form of the
question. I was objecting to this gentlen1an here going out
and in the absence of the plaintiff proceeding to point out
certain things and he makes a map of what he pointed out.
The Court: Your objection is overruled.
Mr. Messick: I certainly don't have any objection to the
fact that he summon him and put it in before.
The Court: Very well. Let's move along, then. Objection
is overruled.
·
By Mr. Monahan:
Q. All right, Mr. Ebert, would you poi•t out to the jury
in relation to Plaintiff's Exhibit No. 1 what the three lines
on your-whatever you call it.
A. Plat.
Q. -on your plat represent¥· .
A. The center line of this plat on the survey is from
this highway mark that:. is· shoWJll ·in this photograph across
the highway to a hl.g;llway marker opposite that
page 176 } marker marking the ·l)oundary on the other side
of the road. That is, this line here and that
extends a.t right angles t.o! the roadj ·line across. Here is the
highway marker that is ehown h~re. ·
Q. All right, sir, and where-.
A. The other highway marker $s not shown, but~: it is in
.·
this location.
Q. Where is the highway itself ~<>n your platY .:
A. This is the center l~e of th~' highway here, and these
two lines represent the edge of the surfacing of the highway.

Q. All right, now, with regard to the bottom line of your
plat, where is tha.t located ·on Exhibit No. 4?.
A. That is ··a point 26 feet west of the highway marker
and coming across the road, and it is intersecting this drainage ditch as shown in the picture here and continuing. on over
, )i·
·: .. ,
to the fence line.
Q. Arid the upper line on your. ~-plat, can you tell how ·~tW
that is from the drainage ditch and in which directionT· i.JIW,::\
A. Well, at -this end, at the southern end Qf it it wolilCIJ.r'·n,:.
be 55 feet from ·the drainage ditch. It was taken· at- right ·
angles to the highway line ~west of this highway marker at
J

1
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~

r:-

right angles to that at a distance 29 feet from the highway
marker and also 26 feet from the line that comes across and
intersects the drainage ditch.
Q. Now, let me get that straight. The top line is east, or
west of the bottom line 1
page 177 ~ A. It is east of the bottom line.
Q. So it is 50A. It would be 55 feet, total of 29 and 26 feet.
Q. East?
A. East of the westernmost line.
Q. All right, sir, that is fine. Would you explain to the
jury what the linesA. This line is a line extending at right angles to the northern highway boundary line from the highway marker which
marlrs the northern highway boundary line.
Q. That is the line through the highway monument on the
plat7
.A.. To the highway monument.
Q. All right, sir.
A. This line is a line 29 feet east of and parallel to that
line. This line is a. line 26 feet west of and parallel to that
line. These lines are our profile lines showing the grades
and elevations of the highway and ditc.hes and the hanks
a.t those respective points, a:nll they are all from the assumed
~levation at the top of the highway monument and they are
all to scale showing the changes or the differences of elevation of the roadway from that given elevation.
Q. All right, now, as an example, sir, would you explain
how you would determine ~he slope of the highway from the
center of the highway at the point of the Jnonupage 178 ~ ment to the so1,1thern bank 1
A. '\Vell, the. elevation or the assumed elevation
we used, the top of the monument, .was 50 feet, and we come
over coming south a distance of 10 feet that elevation has
dropped to 48.96 feet, or when we come an additional three
feet, or. a total of 13, our elevation is 47.16. ·We comP- on
over at a distance of 44.7 feet from the highway marker,
and the elevation there was 46.11 feet. That is the center
of the drainage diteh~ Then we came on over to a point a
total of 22 feet south of the highway marker, ancl- the ed!re
9.! the road there, at the edge of the surface is 41.46. We
1~~e an additional 10 feet to the center line of the road,
and at that point it is 45.96. Over at the· southern edge, a
total of 41 feet. from our highway marker, it is 25.26 feet,
and then we have these distanc.es in elevations on· over to
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this line. We have the same thing on each of our three
lines.
Q. Now, all of the distances and elevations on the plat,
then, were measured by you on Friday Y
A. That's rig·ht.
Q. And entered on this platY
A. All of that and entered on this plat to scale.
Q. They represent your findings f
A. Yes, sir.
Q. Now, can you tell the jury, then, starting with the
westernmost line, the one intersecting the drainpage 179 ~ age ditch, what the slope of the highway f1.:0n1 the
center of the highway to the drainage ditch is 1
li.. The elevation at the center of the highway was 46.25
feet, and we came over to the drainage ditch at this point and
it had dropped to 44.8 feet. It dropped from the center of the
highway, your elevation drops 1.47 feet at the center of the
highway to the drainage ditch.
Q. This point is lower approximately one and a half
feet?
·
A. One point forty-seven feet lower than the center of the
highway.
Q. All right, at the momument :can you tell us what the
drop or the difference in elevation; between the center of the
highway and your bank was7
A. Well, on that particular line the elevation at the center
of the highway is 45.96 feet, and <over here at the drainage
ditch is 44.71. It drops 1.25 fe~t fron1 this point to the
center of the drainage ditch at tll$s point.
Q. All right, sir, and at t~e eastexnmost line what was the
drop between the center of the road and the bank?
A. The elevation at the center of ~the road is 45.68, and at
your drainage ditch it drops to 44~28, which is 1.14 fee.t drop
from here to this point, which is in the drainage ditch.
Q. Now, as to the road itself, how much drop is there at
those three pointsf
A. Well, at the westernmost line the elevation at
page 180 ~ the centerline of the road~
Mr. Kuykendall: Your Honor, I am perfectly willing· to
let the jury calculate this for themselves.
Mr. Messic.k: This is all right to let him calculate it. W:·~·tt·:
could do without calculation by taking the jury thet:e, letting""
them see themselves.

,.....,
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The Witness: The difference in elevation between the
center line at this point and the centei~ line at this point is
0.29 feet.
By 1\{r. l\ionahan:
Q. vVhat is the difference in elevation from the center linC'
of the road at the drainage ditch to the edge of the road at the
drainage ditch?
A. On the westernmost line or center line is 46.25 feet and
at the edge of the surface it is 45.78. That's the drop of
0.47 feet fron1 this point to this point.
Q. It would be approximately half a foot?
A. Yes, under half a foot.
Q. Is that true of the center? ;
A. The line at the monum.ent ·is 45.96, and over here it'~
45.26. That drops seven-tenths from this point to this point.
Q. Does that indicate that the slant of the surface is beconling steeper as you advance in an easterly direction f
A. Yes, sir.

page 181

~

1\{r. Messiclg The fi~;res speak for tbenlselves. You ~don't have to have somebody to
estimate.

By Mr. Monaltan:
·Q. All right, and what ~s the dllif~renee. between th<=' center
and the edge of the road: ~~t .~he .~Jtsternmost line measured
by youY
,.
A. It. is 45.68 in the ce~er line, a>nd at this point it is 44.96.
That's seventy-two-hund1iedths of·: a foot between·: this point
and this point.
. .
.
Q. Now, on~ other. tb~g. Would ·you read fro~ your plat
the width or the should&l!· on~ the south side of the road at
those three :Points?
·
· .
.
A. On the south side of the -ro.~d at our westernmost line,
the edge of the surface is 40.3 feet south of the northern
boundary line, and at the ditch it is 47.8 .feet. which would
be a difference of seven an'd a half. That is from this point
to l1ere .
.Q. When you get to the point "\Vh~re the monument was . 6
~eet east of the ditch, how wide is the shoulder?
·+%R%I:t:: A. F~om the. edg<: of the surface to the center of the· .ditch,
<i. ::·'~e drainage dttch 1tself, five. and a half feet. .... ·
Q.. And at the easternmost point, what is the Width of the
shoulder?
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A. SiX feet to the drainage ditch.
Mr. Monahan: I -llelieve that's all.
I'd like to have this marked Defendant's Expage 182 ~ hibit 8.
·
The Court: Any objection 1
Mr. 11:essiek: No.
The Court: So admitted.
(The plat referred to was received in evidence as Defendant's Exhibit No. 8.)
CROSS EXAMINATION.
By 1-Ir. Messick:
Q. This highway is like other highways, it is a little higher
in the center so as to have proper drainage, isn't that
right, sir?
A. Well, it slopes from the cent~~:to the outside edge of the
surface.
Q. That's the way most of them·;:tlo, so the water will drain
off? That is a good representatiol)f,othis picture, of the highway, isn't it 7
·
A. I don't know whethep that ~s--is that the highway at
the location we are discus.flingf
Q. Yes, that is _the high~~y tak~;n about a day-or about
four days after the accidet!l happ§'jied, · and I will .show you
the point of the accident 9n ther~. ;. It is pointed out by the
oil on the road. Right liere, sir;1 1b,y that bush.
The Court: Any further·,gnestio~~·Y
l\fr. Messick : Yes, sir ; I was waitjng.,...._
The Court : He is ready.
By lfr. Messick!
Q. That is the. picture you all taken the other
day showing the highway again?
A. I didn't take it.
Q. And this is a. pretty good representation he introduced
of the same highway?
A. Yes, sir, I reckon that is.
Q. Yes, sir. And did you recognize this picture
sir'
·
A. Yes, sir.

page 183
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Q. And this is another one where he said it was the general
vicinity where it happened Y
A. Yes, sir.
Q. The sum and substance of it is that you have a highway
here that slopes on each side in order to have proper drainage
from the center, just like the other highways in the state
are? That is correct, isn't it?
A. Well, they slope for drainage, some of them more than
others.
Q. That's right.
·
A. And some of them slope for other reasons, probably.
Q. But that is a good picture of the highway?

The Court: Any further questions Y
By Mr. Messick:
.
Q. I said, that is a good picture Y
The Court: He has alr~-~dy said that.
Mr. Messick)~ All right, Judge, if he has, there
page 184 } is no further' -.question.
RE-DIRE~~~

EXAMINATION.

By Mr. Monahan:
Q. Isn't it also slopecl in exce~§l~ other than necessary for
drainage because ·of a cuPY.e and the necessity of going around
them at high speed?
Mr~·

Messick: We obj,~et as leaging and suggestive.
The Court: Objectio~·austaitJ¢d. It is leading.

By Mr. Monahan:
Q. Do you know of ~:ny other reasons why highways are
sloped, Mr~ Ebert Y
A. Yes, sir.
Q. What are theyY
A. To bank curves, to make curves easier to get around at
greater speeds.
Q. And was this a curve area?
A. Yes, sir.
The Court: Any further questions?
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RE-CROSS

EXA~IINATION.

By Mr. 1\fessick:
Q. It is approaching a curve here. As a. matter of fact,
the road is perfectly straight for 700 feet up until aln1ost the
point of the accident, wasn't it, sir?
A. The road curves at the point of the highway n1arker.
The highway has the system of marking their
pag-e 185 ~ right of way at numerous places and especially
at the points of curves, and the highway 1narkers
we used for lines are at that point of curve.
Q. I understand anybody with clear view could take this
picture and look over 300 feet right straight down the road
before you get to the curve, isn't that correct?
A. I didn't measure distance from. the place that was
pointed out to me to the top of the hill or the curve.
·The Court: Any further questions Y
1\rfr. l\{essick: No further questions.

FURTHER DIRECT t$XAMINATION.
BY ~f1·. 1\fonahan:
Q. Referring to Exhibit 1, WQ~d you say the curve begins
at the highway marker?
A. Yes, sir; this is the, poin~, of curve at the highway
marker, which is my center line c:;n this plat. ·
Q. Would you show tlia;t again to the juryf
A. The curve is headhtg· east Jfirom a northerly direction,
which would mean my eastern liJ!fe' on 1ny plat is ah•eady on
the curve.

•
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(Whereupon, the Court and counsel retired to
chmnbers where the following proceedings were

had):
1\fr. J(uykendall: If the Oourt please, I would like to renew
motion to strike the plaintiff's evidence on theThe Court: Same ground?
lVIr. Kuykendall-ground that it is insufficient to pro;g~:·.>··''.
ll(H'I'ligence. Exception to the Court's overruling.
··,;f:\':i't'ili'' "·oi·'·
1\[r. l\Iessick: I "rould like to move for summary judgment ·
ou behalf of the plaintiff. It is our position that the plain-

1ny
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tiff's injuries were caused by the negligence of the defendant.
It is shown that Mr. Lewin operated his automobile to the
left side of the road over onto the shoulder across a double
white line and brought about this serious accident and injury, and he has not explained it to relieve himself of any
guilt of negligence.
The Court : Motion is overruled.
~Ir. ~Iessick: All right, sir, save the point.
The Court: I don't think the sudden emergency doctrine is
involved in this case.
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The Court: Is there any -reason why j~dg1nent should not
be rendered on the verdict Y
~Ir. Messick: Yes, sir. Your Honor, we move to set aside
the verdict of the jury as ¢Qp.f,ra.r.y to the law and the evidence
on the ground that the ~¢}~:prt should have sustained the
. motion of th-e· !ffill~intiff to submit only the issue
pag-e 210 ~ of damages tq1l@.e jury. It was our opinion, if
Your Honor .·.··ll~ase, ~hat summary judgment
should have been entered! ':'itiCJ*: the. jlaintiff and the question
of damag.~s alone submitt~att.o th«t jury.
'Ve furflier move to set ~~§ide th~<W~erdict of the jury on the
ground oftnisdirection by~~e _Co~~ m its instructions given
at, the inst~ce of the de~~~dant, ,~fild we would assign our
ground~ .tci those instructip]Xa.
We.. ~ther move to Ei~t aside· :the verdict of the jury
upon the gJ;o-gnd ,of the r.efrilsal o:fi' !EOur instructions tendered
by the plajnti:ff that~ £~~1 clear~,. :state the law of the case.
Especially, we, want to, p!>.int ou~ ~to the Court that the defendant's own: testimoD:.Y-_in that lite pulled to the right onto
the shoulder ef the road ~s negligence of itself, and under tho
authorities under the law, once J:).e committed that negligent
ae.t he could not rely on ~y loss ·0f control thereaft(}r, hecauRe
the negligent act of itself brought about the loss of control,
and if any emergen.~y· w~s ;ereate'd, then the def(\ndant, by his
own negligent act, e.;reated the 1enJ,ergency.

•
A Ilopy-Teste:
H. G. TUR.NER, Clerk.

INDEX TO RECORD
Page
Writ of Error Awarded . . . .. . .. . . . . .. . . . . . . . . . . . . . . . . 1
Record . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
,Judgment-January 4, 1960 . . . . .. . . . . .. . . . .. . . . . . .. . . 2
Assignments of Error . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3
Instrt1ctions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4
Plaintiff's Objections and Exceptions to Instructions . . 8
1\Iotion to Set Aside ·vcrdict of Jury, etc. . . . . . . . . . . . . . . 12
"'Vitnesses:
Dr. C. C. Coleman, Jr. . ......................... 13
Dr. P. B. Peters . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17
Trooper H. F. Will ............................ 19, 38
R. G. Bedget . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 28
,James Harvey Lewin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 43
Francis Don'aldson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 58
S. B. Do,vning, Sr. . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . 59
Lee A. ElJert . . . . . . . . . . . . .. .... .. . . . . . . . . . . . . . . . . . . . . 59
Proceedings ................. ;• .... • • ................. 28, 67

(·,

')

