NOTICE TO COUNSEL
This case probably will be called at the session of court
to be held
You will be advisee later more definitely as to the date.
Print names of counsel on front cover of briefs.
Howard G. Turner, Clerk

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 7208

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Tuesday the 22nd day of April, 1969.
LIBERTY MUTUAL INSURANCE
COMPANY,

Plaintiff in error,

against

CLAUDE VERNON BISHOP, CLAUDE VERNON
BISHOP, JR., HARTFORD ACCIDENT AND
INDEMNITY COMPANY, AND VIRGINIA FARM
BUREAU MUTUAL INSURANCE
COMPANY,
Defendants in error.
/•

'

From the Hustings Court of the City of Richmond, Part Two
Frank A. S. Wright, Judge

Upon the petition of Liberty Mutual Insurance Company a
writ of error and supersedeas is awarded it to a judgment
rendered by the Hustings Court of the City of Richmond,
Part Two, on the 21st day of November, 1968, in a certain
proceeding then ther ein depending, wherein Claude Vernon
Bishop and othe.rs wer e plaintiffs and the petitioner was defendant.
And it appearing that a suspending and supersedeas bond
in the penalty of $9,000, conditioned according to law, has
heretofore been given in accordance with the provisions of
sections 8-465 and 8-477 of the Code, no additional bond is
required.
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PETITION FOR DECLARATORY JUDGMENT
AT LAW
Your petitioners, Claude Vernon Bishop, hereinafter .ref erred to as Bishop, Sr., Claude Vernon Bishop, Jr., hereinafter referred to as Bishop, Jr., Hartford Accident and Indemnity Company, hereinafter .referred to as Hartford, and
Virginia Farm Bureau Mutual Insurance Company, hereinafter referred to as Farm Bureau, by counsel, file herein
their Petition for a Declaratory Judgment under the provisions of Sections 8-578 through 8-585 of the 1950 Code of Virginia, as amended., by r eason of the following:
1. That an actual controversy exists between the parties.
2. Bishop, Jr. was sued in the Circuit Court of the County
of King George, Virginia, by Frank C. Maloney, III, Administrator c.t.a. of the estate of "William D. Macmillan, Jr., for
the alleged wrongful death of the said "William D. Macmillan,
Jr., on the 13th day of August, 1964, on an unopened portion of U. S. Highway No. 301, approximately 3.1
page 2 r miles north of Port Royal, in the County of King
George, Virginia.
3. In said action, Frank C. Maloney, III, Administrator
c.t.a. of the Estate of William D. Macmillan, Jr., alleged that
Bishop, Jr., was negligent in the operation of a 1964 Pontiac
convertible which was the sole proximate cause of the death
of the said William D. Macmillan, Jr., and demanded judgment against Bishop, Jr., in the amount of THIRTY-FIVE
THOUSAND ($35,000.00) DOLLARS.
4. At the time and place aforesaid, the said Bishop, .Jr., was
operating a 1964 Pontiac Catalina convertible coupe, Serial
No. 834 L 106992, owned by Lawrenceville Motor Company,
Inc. and bearing Virginia 1964 license plate Dl0-300, issued
to Lawrenceville Motor Co., Inc. with the permission of the
owner thereof and as an incident to the proposed sale thereto
Bishop, Sr.
5. At all times material herein the said Lawrenceville
Motor Co., Inc. was insured under a garage liability policy
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numbered AGl-551-025246 issued to it by the defendant Liberty Mutual Insurance Company which said policy of insurance insured the said 1964 Pontiac convertible coupe so
operated by Bishop, Jx. on August 13, 1964, under which
Bishop, Jr. was insured against liability for injury or death
of another resulting from his operation of said vehicle.
6. At all times material her ein the said Bishop, Sr. was the
named insured under a policy of automobile liability
page 3 r insurance issued by the Hartford Accident and Indemnity Company number ed 420 F 636735 which
said policy insured a 1963 Pontiac Catalina Coupe owned by
Claude V. Bishop, Sx.
7. At all times material herein the said Bishop, Sr. was
also the named insured under a policy of automobile liability
insurance issued by Virginia Farm Bureau Mutual Insurance Company numbered 40563-1 which said policy insured a
1954 \Vyllis Jeep owned by Claude V. Bishop, Sr.
8. Both the policy issued by Hartford and the policy issued
by Farm Bureau provided that the insurance thereunder with
respect to a loss arising out of the nse of any non-owned
automobile would be excess insurance over any other valid
and collectible insurance. All of the plaintiffs l1 er ein allege
that the said 1964 Pontiac Catalina Convertible Coupe was a
non-owned automobile at all times material hereto. The said
Bishop, Jr., being a relative of Bishop, Sr., and a resident
of his household, was an additional insured unde.r both the
policy issued by Hartford and the policy issued by Farm
Bureau to the said Bishop, Sr.
9. Liberty Mutual Insurance Company and Lawrenceville
Motor Company, Incorporated were promptly notified of the
happening of the accident aforesaid, and when the said
Bishop, Jr., was served with the Motion for Judgment mentioned in paragrap.h s 2 and 3 hereof, same was promptly
transmitted to the said Liberty Mutual Insurance
page 4 ~ Company and due and proper demand was made
upon said insurer to defend the said action and
assume the obligation r esting upon it by virtue of its said
policy of insurance issued to Lawrenceville Motor 0., Inc., as
aforesaid, but the said Liberty Mutual Insurance Company
failed and refused to undertake the said defense or to extend
cove.rage under said policy to the said Bishop, Jr.
10. Upon the refusal of the said Liberty Mutual Insurance
Company to accept the defense of the said action and/ or to
extend liability insurance coverage under said policy to
Bishop, Jr., pursuant to the contractual obligations expressed
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in their said respective policies of insurance issued to Bishop,
Sr., as mentioned in paragraphs 6 and 7 hereof, and pursuant
to the provisions the.reof under which Bishop, Jr. became an
additional insured under each such policy, Hartford Accident
and Indemnity Company and Virginia Farm Bureau Mutual
Insurance Company jointly undertook the defense of said
action on behalf of the said Bishop, Jr., under a complete
reservation of all rights.
11. During preparation of said action for trial on or about
the 25th day of July, 1967, counsel for the Macmillan estate
advised counsel for Bishop, Jr. t.hat the claim for the wrongful death of \Villiam D. Macmillan, Jr.i subject to the approval of the Court, could be settled for the sum of FIVE
THOUSAND ($5,000.00) DOLLARS and notice of the opportunity for such settlement was given to and due demand
was made upon Liberty to make the compromise
page 5 ~ settlement on behalf of Bishop, Jr., which said
settlement Liberty Mutual Insurance Company refu sed to make.
12. As Bishop, Jr., Bishop, S.r., Hartford and Farm Bureau
and their counsel all believed that t.he proposed settlement
was fair and reasonable and to the best inter ests of Bishop,
Jr., and the compromise settlement was agreed upon by the
plaintiffs herein with counsel for the plaintiff in said action
following the refusal of Liberty to make the said settlement
under its said policy of insurance.
13. The aforesaid compromise settlement was approved
and confirmed by the Circuit Court of the County of King
George, Virginia, on the 6th day of November, 1967, t.he said
consideration of paid, and Bishop, Jr. was released from all
liability to the said Frank C. Maloney, III, Administrator
c.t.a. of the estate of William D. Macmillan, Jr. and all of the
heirs of the said 'William D. Macmillan, Jr.
14. The plaintiffs herein have also expended the sum of
$2579.03 for attorney's fees and costs in defending said
action which Liberty should in equity and good conscience
have paid if it had a ssumed the responsibility of defense and
settlement thcJ'eof as was its legal duty to Bishop, Jr., and
which sum it should now reimburse to the plaintiffs, as well
as the sum paid in tb e said settlement.
WHEREFORE, plaintiffs pray that this Court will enter
Orders and Judgments :
(a) Declaring that Liberty Mutual Insurance
page 6 ~ Company had the primary duty to defend Claude V.
Bishop, Jr., in the action brought against him in the
Circuit Court of the County of King George, and to make
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any compromise settlements to the best interests of the said
Claude V. Bishop, Jr., in light of all the circumstances attendant thereto or to pay any judgment rendered against
Claude V. Bishop, Jr., therein up to the limit of its policy
h ereinabove described, and said policy was the primary valid
and collectible insurance applicable to the claim made in said
action.
(b) That the policies issued by Hartford and Farm Bureau
to Bishop, Sr. provided only excess coverage applicable only
after the limits of the Libexty policy had been exhausted.
( c) That the settlement and attorney's fees and costs
aforesaid were fair and r easonable under all of the circumstances of the case and should propC'rly have been paid by
Liberty.
(d) That plaintiffs should now be reimbursed the sums
paid by them as aforesaid totalling $7,579.03 and the costs
hereof.
Claude Vernon Bishop, Sr.
Claude Vernon Bishop, J1·.
Hartford Accident and Indemnity
Company, and
Virginia Farm Bureau Insurance
Company
By Counsel
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Filed in the Clerk's Office the 29 day of Jan 1968.
Teste : Iva R. Purdy, Clerk
R.H. McDonald, D. C.
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ANSWER TO THE PETITION FOR
DECLARATORY JUDGMENT AT LAW
The answer of the defendant:
1. That the Petition for Declaratory Judgment is not sufficient in law.
2. That it admits the allegations of paragraphs 2, 3 and 13
of the Petition; that it does not lrnow if the facts alleged in
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paragraphs 6, 7, 8, 10, 11 and 12 exist except that it admits
that on occasions prior to the settlement of the suit in question, that it was advised that the case could be settled for
$5,000.00 and it was called upon to make payment the.r eof and
refused to do so; that it denies the allegations as to paragraph 1 that any controversy exists between it and Claude
Vernon Bishop and Claude Vernon Bishop, Jr., and denies
the allegations of paragraphs 4, 5, 9 and 14 of the Petition
and specifically denies all allegations in the P etition as to
the ownership of the vehicle in question.
3. That it admits that it had issued a policy of insurance
to the Lawrenceville Motor Company, Inc., but denies that
the policy of insurance extended coverage to Claude Vernon
Bishop and/ or Claude Vernon Bishop, Jr., on acpage 10 ~ count of the accident which is alleged to have occurred on the 13th day of August, 1964.
4. That it further alleges that the policy of insurance issued
by it to Lawrenceville Motor Company did not extend coverage to any person ·with r espect to any automobile, the possession of which was transferred to another by the named
insured pursuant to an agreement of sale; that it alleges that
the automobile in question had been delivered p1Usuant to
an agreement of sale to Claude Vernon Bishop, and accordingly, no coverage under the policy and provisions of the
said policy were extended to Claude Vernon Bishop and/ or
Claude Vernon Bis}1op, Jr.
5. That it alleges that under the said policy of insurance
issued by it to the Lawrenceville Motor Company, the vehicle, in order for there to be cove.rage, had to be operated
by the named insured and/or with its permi$Sion, and that
the vehicle at the time and place afor esaid, was not being
operated by the named insured and/or with its permission as
required in said policy.
6. T.h at it alleges that while denying that coverage existed,
nevertheless says that i.n any event the said policy of insurance required that the alleged accident be .reported to it, that
notice be given to it, and that the claimed insured cooperate
with the defendant; that it alleges that the aforesaid provisions of the policy were not complied with and that accordingly, in no event could there be coverage for the alleged
insured Bishops or either of them on account of each of the
aforesaid reasons.
7. That it further alleges that the plaintiffs Bishop have
not been damaged as the aforesaid compromise settlement
was paid fo.r by the plaintiff insurance companies as were the
costs incidental to the defense of the action as-
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serted in the Circuit Court of King Geor ge County, Virginia.
8. That it alleges that the Hartford Accident and Indemnity Company, by and through its duly authorized agents,
after the filing of the suit herein, contacted the representatives of this defendant and agreed between the said companies
that the matter would be handled by the Hartford Accident
and Indemnity Company, by and through its counsel, and
that upon conclusion of the aforesaid action, pending in the
Circuit Cou.rt of King George County, Virginia, that the
companies would arbitrate the questions involved as to the
coverage of the vehicle alleged to be covered by the defendant; but therefore, despite the agreement, the aforesaid
Hartford Accident and Indemnity Company breached its
agreement as aforesaid and has failed and refused to arbitrate the matter as agr eed; that it alleges that the said Hartford is estopped and is not entitled to recover any ·sum on
account of its breach of agreement as aforesaid.
9. That this defendant says that it agrees that the settlement of the case for th e sum of $5,000.00 was r easonable
under the circumstances but it does not know if the allegations as to the remaining expenses and costs exist.
CERTIFICATE
This is to certify that the foregoing Answer to the Petition
for Declaratory Judgment was mailed to the Clerk of this
Court for filing and that a true copy thereof was mailed to
counsel of record for the plaintiffs at their last known addresses on this 10th day of February, 1968.
Liberty Mutual Insurance Company
By G. K enneth Miller, Esquire
May, Garrett, Mille.r and Newman
Suite 800, 700 Building
Richmond, Virginia 23219
Counsel
Filed F eb 20 1968
T este : Iva R. Purdy, Clerk
By R. H McDonald, D. C.
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September 30th, 1968

ORDER
The parties, and their attorneys, having submitted all issues
of law and fact to the Court for its decision without the intervention of a jury, appeared at the bar of this Court on September 30, 1968, and prior to the taking of any evidence
herein, the defendant by its attorney, moved the Court to dismiss this action on the gxound that the same was insufficient
in law and was not a proper case for a declaratory judgment,
or in the alternative1 to decline to hear the same in the exercise of its discretion, and the Court treated the said alternative motions as a demurrer, and reserved its decision thereon.
Whereupon the Court heard the evidence offered on behalf
of the plaintiffs, at the conclusion of which the defendant, by
its attorney, without waiving its aforesaid motion s, moved
to strike the plaintiffs' evidence and for summary judgment
upon all issues in favor of the defendant upon grounds stated
of record, and the court then took the said motion under
advisement;
And the Court then heard evidence on behalf of the defendant, at the conclusion of which the plaintiffs, by counsel,
moved the Court to strike the defendant's evidence
page 21 r and for summary judgment on all issues in favor
of th e plain tiffs, which said mo tion the Court
likewise took unde.r advisement ;
And plaintiffs having subsequently produced evidence in
r ebuttal, and both parties having rested, and both defendant
and plaintiffs having then r enewed their said motions, the
Court took all of the issues between the parties under advisement and continued this action for argument upon all of said
motions and the merits of the case generally.
Enter this Order,
FRANK A. S. VVRIGHT, Judge
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ORDER
This day came again the parties by their attorneys pursuant to adjournment of September 30, 1968, and the Court
having heard the argument of counsel on the def endant's
initial motions, being of opinion that the plaintiffs have
proper ly invoked the jurisdiction of the Court under the
statutes of Virginia concerning declarato.ry judgments, and
the pleadings state a valid cause of action under said statutes
which the Court should proceed to hear and determine on the
merits, the Court doth overrule both of said motions, treating same as demurrers, to all of which action of the Court the
defendant objected and excepted;
And the Court having then fully heard the argument of
counsel upon the evidence and exhibits on the trial of this action, being now advised of its opinion, doth oYerrule the motion of the defendant to strike the evid ence of the plaintiffs
and for summa r~' judgment made at the end of the p laintiffs'
evidence and renewed at the end of all the evidence, to which
action of the Court the defendant objected and excep ted ;
And the Court being of opinion that this action should be
adjudicated upon its merits and not upon any mopage 23 r tions mad e during the course of trial or at the conclusion ther eof by th e plaintiffs, the Court finds it
unnecessary to pass upon any of tl1e plaintiffs' said motions
and doth now proceed to decid e th e said action upon its
merits ;
And the Court being of opini on that the policy of garagekeep er 's liability insurance issued to Lawrenceville Motor
Comp any, Inc., by the defend ant, bearing number AGl
551025246 contains provisions r estricting the cove.rage th ereof, r elied upon her ein by the said def enrlant, which ar e in
viola tion of the ter ms and proYisions of Section 38.1-381 (a)
of the Code of Virgini a of 1950, as amend ed, and that the said
restrictions a ttempted to be applied by the defendant to the
operation of the 1964 Pontiac Catalina automobile by Claude
V. Bishop, Jr. on August 13, 1964, th e date of his accident in
IGng George County, Virginia, a r c wholly void, and that the
said Claude V. Bishop, Jr., was a u ser of the said vehicle
with the permission, express o.r implied, of the owners thereof, LawrenceYille Motor Company, Inc., the Court doth so
adjudge, and doth order a nd declar e that said policy of in-
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surance number AGl 551025246 014 was the primary insurance applicable to the said accident of August 13, 1964, and
that the defendant had the primary duty of defending the
case of Macmillan's Admr. v. Bishop, Jr., in the Circuit Court
of King George County, Virginia, and of paying any judgment therein rendered, or of settling the same prior to trial;
and the Court being further of opinion that the policies of
insurance numbered r espectively 420F 636735 issued by Hartford Accident & Indemnity Company to C. V.
page 24 ~ Bishop and 40563 issued by Virginia Farm Bureau
Mutual Insurance Company to Claude V. Bishop
a.re secondary and excess with respect to the said accident,
the Court doth so adjudge and declare;
And the Court doth accordingly find and adjudge that Hartford Accident and Indemnity Company, Virginia Farm
Bureau Mutual Insurance Company, and Claude V. Bishop
have jointly paid and discharged liabilities in the compromise
settlement of the said case of Macmillan's Admr. v. Bishop,
Jr., which should have been paid and discharged by Liberty
Mutual Insurance Company, and have incurred costs and
expenses incident to the defense and settlement the.reof which
they should recover of t.he defendant herein, the Court doth
accordingly adjudge and order that Hartford Accident and
Indemnity Company do recover and have judgment against
Liberty Mutual Insurance Company for the sum of $3,682.02
with interest thereon from October 3, 1968, until paid, and
that Virginia Farm Bureau Mutual Insurance Company do
recover and have judgment against Liberty Mutual Insurance
Company for the sum of $3,682.01 with interest thereon from
October 3, 1968, and that Claude V. Bishop do r ecover and
have judgment against Liberty Mutual Insurance Company
for the sum of $15.00 wit.h interest thereon from October 3,
1968.
And the Cou.rt doth further order that the plaintiffs do
recover their costs in this action of the said defendant.
To all of which action of the Court in overruling its motions, treated as demurrers, made at the inception of the
trial, and its said motion to strike the evidence and enter
summary judgment in its behalf made and repage 25 ~ newed as aforesaid, and in adjudicating this action in the manner hereinabove set forth, and in
entering judgment against it in favo.r of the plaintiffs for the
said sums mentioned or fo r any amount, the defendant,
Liberty Mutual Insurance Company, by counsel, objected and
excepted upon the following grounds :
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1. The judgment is contr ary to the law and evidence.

2. The evidence is insufficient to establish coverage for
and/ or a right of action against the defendant by each and/or
all of the plaintiffs.
3. The policy of the defendant excludes coverage to the
operator for the accident complained of because the policy
does not cover a vehicle where possession of the vehicle had
been delivered pursuan t to a contract of sale and the provision of the policy is valid.
4. On the grounds stated during course of the hearing on
September 30, 1968, as r evealed by transcript of said hearing.
5. On the ground that t.he action could not be maintained
pursuant to declaratory judgment.
6. The evidence fails to establish that the defendant's policy
is primary and reveals that in any event its policy would be
pro rata with other carriers.
7. The evidence reveals the vehicle was not covered as it
was operated by permission of Claude Bishop, Sr., and not
the named insured.
8. The costs and expenses incurred by Hartford and Virginia Farm are not proper items of damage in any event.
9. The Hartford is estopped by its actions from
page 26 ~ maintaining its action.
And the defendant having indicated its intention to apply by petition to the Supreme Court of Appeals
of Virginia for a writ of error and sitpersedea.s to this judgment, on motion of the defendant, by counsel, it is ordered
that the execution of this judgment against the defendant be,
and the same hereby is, suspended for a period of four
months from this date and if such p etition is presented within
such period, the ope.ration of the said judgment is suspended
tJ1ereafter until such Court shall have acted on the p etition,
provid ed that the defendant, or someone for it ·within thirty
days of this date shall enter into a bond in the p enalty of
Nine Thousand ($9,000.00) Dollars with security to be approved by the Clerk of this Court conditioned and payable
as the law directs, according to the provisions of Section 8477 of the Code of Virginia of 1950, as amended, and provided furthe.r, that the suspension of execution provided for
herein shall expire at any time at which the defendant's right
to prosecute an appeal shall expire by virtue of the failu re
of the defendant to take the necessary steps for appeal as
provided by law.
Entered : 11/21/68
Frank A. S. Wright
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NOTICE OF APPEAL
The defendant hereby gives notice of appeal to the Supreme
Court of Appeals of Virginia from the final judgment entered
he.rein on the 21st day of November, 1968, wherein judgment
was granted the plaintiffs against the defendant.
ASSIGNMENTS OF ERROR
The defendant assigns the following errors :
1. The Court erred in that the judgment was contrary to

the law in t.he evidence.
2. The Court erred in that the evidence was insufficient to
establish coverage for and/ or a right of action against the
defendant by each and/ or all of the plaintiffs.
3. The Court erred in that the policy of the defendant excluded cove.r age to the operator for the accident complained
of because the policy did not cover a vehicle where possession of the vehicle had been delivered pursuant to a contract
of sale and such provision of the policy was valid.
page 31 ~ 4. TJrn Court erred in hearing the action as i.t
could, and/ or should, not be maintained pursuant
to the declaratory judgment statute.
5. The Court erred in holding the defendant's policy applicable as the evidence r eYealed the vehicle was not covered
as it was operated by pe.rmission of Claude Bishop, Sr. and
not the insured and/ or named insured.
6. The Court erred in J1olding that the costs and expenses
incurred by the Hartford and Virginia F arm Bureau were
proper items of damage in any event.
7. The Court erred in holding in favo.r of the Hartford
as that party's action estopped it from maintaining its action.
8. The Court erred in holding that the exclnsion of the defendant's policy excluding coverage when th e vehicle was delivered pursuant to a contract of sale was invalid .

•

•

•

•

•

Liber ty Mutual Ins. Co. v. C. V. Bishop, et al.

13

Liberty Mutual Insur ance Company
By G. Kenneth Miller
May, Garrett, Miller & Newman
Suite 800, 700 Building
Riclunond, Virginia
Filed Jan 10 1969
Teste: Iva R. Purdy, Clerk
By R.H. McDonald, D. C.
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TRIAL PROCEEDINGS
September 30, 1968
BEFORE: Honorable Frank A. S. "\¥right, Judge, without
a jury.
APPEARANCES:
Sands, Anderson, Marks and Clarke
By : Edward A. Marks, Jr., Esq.
Frank B. Miller, III, Esq.
Of counsel for the plaintiffs.
May, Garrett, Miller and Newman
By: G. Kenneth Miller, Esq.
Of counsel for the defendant.
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Mr. Marks : If Your Honor please, by agreement of counsel
we would li..l{e to introduce as exhibits in this case a certified
copy of Policy No. 420-F-636735 issued to Mr. C. V. Bishop of
Rawlings, Virginia on October 10, 1963 for the term of one
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year, expiring October 10, 1964, by the Hartford Accident and
Indemnity Company, on the liability aspect of the case, coverfog, at the time of issue, one 1963 Catalina Pontiac convertible
and endorsed August 131if.r. Miller: Why don't we put those in a little lated We
have to get to first things first .
Mr. Marks : Let's put them in now.-August 13, 1964, to
pick up automobile No. 2, being a '64 Pontiac Catalina Convertible Coupe; specimen, certified copy of a policy issued by
the Virginia F arm Bureau Mutual Insurance Compage 5 ~ pany to Claude V. Bishop, bearing No. 040563, covering one 1954 \Villys vehicle and a specimen copy
of automobile policy, garage liability form, which is not
identified as to vehicle or insured in any way but which Mr.
Miller tells me is theMr. Miller: I am making a statement now, Judge; I think
we ought to take first things first before we start getting
evidence on the case, but when the time comes for the introduction of this we will stipulate that this is a specimen copy
of the policy of insurance issued by the Liberty Mutual Insurance Company to the Lawrenceville Motor Company with
extended coverage to the period of August, 1964, which is the
p eriod in which this accident occurred.
Mr. Marks : This does not purport to be anything but the
backing sheet. There are no endorsements.
Mr. Miller : There has been a move of the Company and
we were unable to locate or secure the original policy but
this is the policy issued at that time and we have no r ecord
of any other endorsements or anything.
Mr. Marks: We also want to offer certified copy, duly
attested by the Director of the Division of Motor Vehicles, an
affidavit for Certificate of title on the 1964 convertible coupe.
Mr. Miller: We would like to raise the point of
page 6 ~ evidence at the proper time. Ther e are other things
to be disposed of.
The Court : You are so moving prior to the introduction
of evidence 1
Mr. Marks: All right, take back everything I have said,
Mrs. Dutrow.
The Court: No need to take it back, we have gone through
it once; leave them here and we will get to it in the proper
order.
Mr. Miller: If the Court please, I th.ink I should take the
initiative on this because the plaintiffs in thi$ case are Mr.
Marks' clients but, actually, the first one to be raised in the
Court is the jurisdiction question of the right of the Court to
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hear this matter. I might point out that a view of the petition
reveals this is a Petition for Declaratory Judgment at law and
the petitioners herein state-and I will refer the Com·t to the
preliminary paragraph of the P etition for Declaratory Judgment-that they filed in their P etition for Declaratory Judgment under the provisions of Section 8-578 through 8-585 of
the Code of Virginia and they allege that an actual controversy exists between the parties. I might say that the Court is
familiar with the fact that Section 8-578 through
page 7 r 585 is the declaratory judgment provision in Vfrginia wherein a party can come in and have a
declaration of their rights.
I must confess to the Court I anticipated that we would be
in the other courtroom and I could pull the volume but knowing that the Court is familiar with the Section, I do not feel
it is necessary at this time. However, I would like to point
out to the Court that the Declaratory Judgment Action is the
action to declare t.he rights of parties, which is expected that
the Court might take this action to supplement the common
law jurisdiction of this cour t ; it is not to supercede the jurisdiction of this Court to hear.
The specific situation here is that the allegations of the
complaint, of the parties, set forth in Paragraph 2 are that
an action was brought against Bishop, Jr. in the Circuit
Court of King George County by an administrator and set
forth in Paragraph 3 it then says "at the time and place the
said Bishop was operating a Pontiac Catalina ConvertibleThe Court: Excuse me, I have r ead the P etition, I don't
want to cut you off. I want to hear you on this point but I
am inclined to take such motions you make now under advisement until later in the day and allow these people
page 8 r to testify so that they might not be tied up here all
day while we hear other matters.
Mr. Miller: I don 't think the Court will want to go forth
with theThe Court : I am inclined to think I will follow the procedure I just suggested so if you will state your motions at
this time, this one you have, the Court is going to take those
motjons under advisement until after the evidence is heard.
Mr. Miller: Th e position of the defendant is that the Court
does not have jurisdiction to hear this matter under the P etition for Declaratory Judgment Action and, secondly, that the
Court should not, even if it wer e discretionary under the Declaratory Judgment Action, hear this claim for money damages by these plaintiffs pursuant to the Declaratory Jndgment Action of the Section cited, and we respectfully ask that
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that not be done. I und erstand that the Cou,rt will take it
under advisement. It is not necessary for me to make my
exception at this point.
The Court : It is my understanding that you make a motion, under the Section cited in the Petition for Declaratory
Judgment, that this Court has no jurisdiction and that if
the Court does have, it should not hear this particupage 9 r lar claim for reasons you 'vill assign to me later
in this hearing, is t.hat correct~
Mr. Miller : Yes, sir.
The Court: The Court will take your motion under advisement. Prior to malcing the motion, Mr. Marks on behalf of
the plaintiffs introduced certain exhibits and let the record
show that the Hartford Accident and Indemnity Company
Policy, 420-F-636735, has been marked as Plaintiff's Exhibit
No. 1; th e Virginia Farm Bureau Mutual Insurance Company, E arly Settler s Insurance Company Policy No. 040563,
offered by the plaintiff, .h as been marked as Plaintiff's Exhibit No. 2 ; the facsinrile or specimen policy of Liberty Mutual Insurance Company which, I understand, is being offered
under a stipulation that it is the same as a policy that was
issued to Lawrenceville l\[otor Company, Inc., in effect at
the time of the accident involved here but that it does not
have the endorsement attached to that original policy; it will
be accepted and rna.rked as Plaintiff's Exhibit No. 3.
(The said documents ·were marked and filed as Plaintiff's
Exhibits No. 1, 2 and 3, r espectively.)
Mr. Miller : \Ve do not lrnow of any endorsements that were
on that policy, Judge. We think that policy r eprepage 10 ~ sents the coverage extended at that time.
Mr. Marks : If Your Honor please, Mr. Miller
and I arc not in accord on that. There is nothing there to
identify, fo r instance, the name of the insured and I am very
positive there is a backing sheet, which is the first copy of a
daily r eport that would be attached, in the nature of an endorsement identifying the insured, place of business, and so
on, of the insured.
The Conrt: Until a point is made in the proceedings that
an endorsement is on theMr. Marks : There is no endorsement to change the basic
coverage endorsed by the backing sheet.
The Court : This is the policy issued to Lawrenceville Motor
Company by Liberty :Mutual and was in effect at the time of
the collision involved in this case. The Court will also accept
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the paper writing, Commonwealth of Virginia, Divison of
Motor Vehicles, signed by the Director of the Bureau of Vehicles, and various photostatic copies of papers attached
thereto, as Plaintiff's Exhibit No. 4 which apparently deal
with the owner ship of the vehicle involved.
(The said document was marked and filed as Plaintiff's Exhibit No. 4.)
Mr. Miller: I s it understood that our motion
came before this evidence was introduced 1
The Court: Yes, indeed. Let the r ecord show
that although Mr. Marks introduced this evidence, that everyone present under stands that Mr. Miller made his motion
that the Court did not have any jurisdiction in this matter.
Mr. Marks: I call to the attention of the Court that certain parts of the complaint, most, have been admitted so we
need not establish them; Paragraph 2, 3 and 13 were admitted.
The Court : I believe also, if I am not mistaken, Mr. Miller,
that you agree to compromise $5,000.00 as a reasonable sum Y
Mr. Miller : We have so agreed.
Mr. Marks: I take it under those circumstances there is no
need of proof on 12, either, because that is the on e that sets
up the compromise.
The Court: Without detailing what has been admitted, Mr.
Marks, it is the position of the Court that those things admitted in the pleadings, you do not need to introduce evidence on.
Mr. Mmer: That went to Paragraphs 2, 3 and 13 Y
Mr. Marks : $5,000.00.
The Court : And you agree to the compromise
page 12 ~ settlement 1
Mr. l\1iller: We agree to $5,000.00 as reasonable.
The Court : But you don't agree that counsel fees are reasonable Y
Mr. Marks : We will call Mr. Carson Hamlett as our :first
witness.
page 11

~

CARSON E . HAMLETT, JR., being first duly sworn in
behalf of the plaintiffs, testified as follows:
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DIRECT EXAMINATION
By Mr. Marks:
Q. Mr. Hamlett, will you state to the Reporter your full
name?
A. Carson E. Hamlett, Jr.
Q. Where do you live 1
A. Chesterfield County, Bon Air District.
Q. How old are you ?
A. 40 year s old.
Q. VVbat work do you do 1
A. I am Claims Super visor for Virginia Farm Bureau and
Early Settlers Insurance Company.
Q. Mr. Hamlett, there has been introduced in evidence a
certified copy of a policy purporting to have been
page 13 r issued by the Virginia Farm Bureau, identified by
the Court as Plaintiff's Exhibit No. 2; will you
look at that and tell u s whether you are familiar with that
policy?
A. Yes, I am familiar with it.
Q. Mr. Hamlett, when was the first time that Virginia
Farm Bureau became aware that it had a potential involvement in the claim of McMillan's Administrator against
Claude V. Bishop, Jr., then pending before the Circuit Court
of King George County, Virginia 1
A. July 22, 1966, which was approximately a year and
eleven months after the accident occurred .

•

•

•

•

•

By Mr. Marks:
Q. I believe, Mr. Hamlett, that at a subsequent time Virginia .Farm Bureau did accept a portion of the liability in
that case, is that correct?
Mr. ~filler: Your Honor, this certainly is a leading question. I think he ought to ask it in proper
form. I will let this one go but I don't think we should be
leading the witness.
The Court: If you are willing to let this one go, I will let it
go and, Mr. Marks, don't lead him anymore.
page 14

~

A. Yes, we did accept it for part of the liability settlement.
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Q. Will you outline for the Court the amonnt paid on account of the liability settlementV
A. The liability settlement Virginia Farm Bureau paid was
$2,495.00.
Q. On account of expenses and other things, what was paid
in that connection '
A. $1,289.51 for cost of trial and so forth, attorneys' fees.
Q. vVill you state to whom the draft was payable for the
cost and fees and expen ses 1
A. Sands, Anderson, Marks and Clarke.
Q. Will you state to whom the draft, in settlement of the
liability aspect of the case, was made payable ?
A. Frank C. Maloney, III, Administrator of the estate of
William D. MacMillan, Jx., and Cary Branch, his
page 15 ~ attorney.
Q. Did you receive a bill from the firm of attorneys mentioned respecting that portion of the expenses, Mr.
Hamlett ?
A. Yes, sir.
Mr. Miller: We agree that this is the bill. We have no objection that this is the bill sent by :Mr. Marks to Mr. Carson
Hamlett or to the Virginia Farm Bureau Mutual Insuxance
Company, or this is the bill testified to that he paid; we do
not agree that we stipulate this would be proper damages in
this action.
Mr. Marks: It is under stood that you object to the amount,
Mr. Miller 1
Mr. Miller : I am not saying I object to the amount, I am
not saying that the services-we are not agr eeing that the
services set forth in here would be proper damages even if
they are proved.
The Court: I understand that you are similarly agreeing
that this bill was mailed to Mr. Hamlett's company and after
r eceipt of this bill his company paid the $1,289.51 to his firm
for expenses or whatever else is itemized on that page.
Mr. Marks : May I mak e a correction' This is a joint bill
rendered to Hartford Accident and Indemnity and Virginia
Farm Bureau and apportioned on the third page
page 16 ~ thereof.
The Court: We will accept it as that.
By Mr. Marks:
Q. Will you look at this carbon copy and tell us if that is
the bill your company paid'
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A. Yes, that is right.
Q. The paper you bold in your right hand, what is that ?
A. A photostatic copy of draft used to pay a portion of the
bill, and also a photostatic copy of the damages paid on
liability.
Mr. Marks : We will offer the bill as the next plaintiffs' exhibit.
(The said bill was marked and filed as Plaintiffs' Exhibit
No.5.)
Mr. Marks : And we offer the photostatic copies of the two
drafts.
The Court: I s there any objection, Mr. Miller ?
Mr. Miller: No, sir.
The Court: They will be marked as Plaintiff's Exhibit
No. 6.
(The said drafts were marked and filed as Plaintiffs' E xhibit No. 6.)
page 17

~

By Mr. Marks :
Q. Who handled the file involving the claim of
MacMillan against Bishop in your office 1
A. Through the period of time that the settlement was
made, I was supervising t.he particular file.
Q. Will you st ate whether or not you or anyone in your
office ever agr eed to arbitrate any questions r egarding this
file between Virginia F arm Bureau, Liberty Mutual and Hartford Accident and Indemnity1
A. We r efused to arbitrate since we are not a member of
arbitration.
Q. I take it ther e is an arbitration agr eement between certain insurers 1
A. As I under stand ; as I know1 cer tain people serve on
the Board.
Q. I s Farm Bureau a member of that arbitration 1
A. No, sir.
Q. Would you look at the policy of insurance I have given
you, issued t o Mr. Bishop by your Company, and also inspect
Plaintiffs' Exhibit No. 1 which is a certified copy of a p olicy
issued to Mr. C. V. Bishop by Hartford Accident and In-
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demnity Company, and tell us whether or not they cover
the same vehicles 1
The Court: I think the papers would speak for
themselves.
Mr. Miller: Yes, sir.
Mr. Marks : If Your Honor please, the vehicles as described on the face of the policy, this is correct, but I have a
subsequent question which I think it is necessary to put in
evidence.
Mr. Miller: You can 't lay the foundation with something
this gentleman doesn't have full knowledge of.
Th e Court: Let me look at the other one. The Court can
look at them, too.
Mr. :Jfarks : I will ask the Court to look at them.
The Court: I assume you want the Court to look1
Mr. Marks : Just th e description of the vehicles is all I
want you to look at.
The Court : Will you be kind enough to show me where you
want me to look 7
Mr. Marks: 1954 Willys. T.h is cover sheet shows Pontiac.
The Court: There ai·e two different vehicles; one is a
Wmys vehicle and one is a Pontiac convertible.
Mr. Marks: That is exactly right.
The Court: \Vell, I think this speaks for itself.
The \Vitn ess : Do you want me to look at that?
Mr. Marks: No, you need not; the Court has
page 19 ~ already testified.
page 18

~

Q. Mr. Hamlett, r eferring now to your policy which is
Plaintiffs' Exhibit No. 2, will you locate in your policy the
provision defining automatic coverage for newly acquired
automobiles?

The Court: Mr. Marks, I don't want to tell you how to try
your case bnt I would think all provisions in these policies
are now part of the evidence.
Mr. :Marks: This is quite correct.
The Court: And I believe counsel was kind enough to
point this out to the Court before the proceedings.
By Mr. Marks:
Q. Will you state whether or not, to add a 1964 Pontiac
Catlina Convertible, the Farm Bureau ever waived provisions
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of its policy v.rith respect to automatic pickup of a newly acquired vel1icle 1
A. I will have to answer in this respect, due to the fact
we only knew about this about a year and approximately
eleven months after the accident, the vehicle was not made a
part of our declaration. vVe knew nothing about t he car being
in existence, the Pontiac involved in the accident, until the
suit was filed.
Mr. Marks: That answers it, thank you.
~

By Mr. Marks :
Q. Mr. Hamlett, with r espect to the bill of
Sands, Anderson, Marks and Clarke, did you inspect the bill
and itemization contained therein 1
A. Yes, sir.
Q. In your opinion was it fair and r easonable 1
A. Yes, sir. Otherwise, we would not have paid it.
page 20

Mr. Marks : You may take the witness.
CROSS EXAMINATION

By Mr. Miller:
Q. I understand, Mr. Hamlett, that your Company paid
under the liability provisions of the policy the sum of
$2,495.00, is that correct 1
A. $2,495.00.
Q. Was it the arrangement that Hartford was to pay that
same amount, also, on that liability provision, sir?
A. I r eally don't h'llow the exact dollar s and cents they
paid. Now ther e was an agr eement that we would pay this
on a pro rata basis which was each had equal amounts of
liability, 50-50 basis.
Q. It is your under standing they were going to pay
$2,495.00 also ?
A. I would have to assume that was their agr eement.
Q. What was the agreemenH
page 21 r A . The agr eement was sp ecific, we would pay
the loss on a 50-50 basis.
Q. So far as you under stand, that is what was done 1
A. Yes.
Q. Then as to the cost and expenses as to the attorneys'
fee, that was also your agr eement, is that correct 1
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A. Yes, sir.
Q. And it was your agreement with them that Mr. Marks,
in his handling of this matter from its inception and for all
the services performed in here, was the joint attorney of
Hartford and Virginia Farm Bureau, as their attorney1
A. I will have to qualify that. In the beginning Mr. Marks
was hired by Hartford-I don 't know when it was-they wer e
in the case, so to speak, before we knew anyt.hing about it so
once my Company found this out we thought we were in the
same position they were on the lawsuit so we felt we didn't
need an attorney but we made a side agreement with the
other company that we would pay 50% of the cost of trying
this suit.
Q. You adopted it, isn't that true?
A. Yes.
Q. You say you first learned of this accident on June 22,
page 22

r

1966 1
A. That is correct.
Q. This is almost two years aftf.r the accident

occurred 1
A. Correct.
Q. And, actually, you have a notice provision rn your
policy 7
A. This is correct.
Q. Tills is a condition precedent to r ecovery under your
policy1
A. Correct.
Q. I s it your judgment that, as Claims Manager, you did
not owe coverage because of lack of notice 1
A. No, we didn't frel that way due to circumstances involved, in Yiew of the fact that we found later that the car
did have dealer's tags on it and was r egistered at that time in
the name of Lawrenceville Motors.
Q. You say you don't have to have notice of three months
after the accident to breach the notice provision 1
A. We did not feel so because we thought we were picking this up as an automobile, non-own ed coverage.
Q. You do agree that the operator of this vehicle at the
time of th e accident had coverage so far as your policy is
concerned ?
A. We feel so from an excess standpoint .
page 23 r The Court: What kind 1
A. Excess, secondary.
Q. You accepted coverage for this insured 1
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A. On the basis of a non-owned automobile.
Q. Did you make any i·eservation of rights or non-waiver
with the insured 1

A. I don't believe we did. I am not sure, but I don't think
so.
Q. You executed no papers or any actions, or assignments
or any contracts with the assured at all, other than going
ahead and paying the judgment under the agreement you had?
A. Nothing but a letter written by our counsel demanding
that the Hartford A and I pay this before we were called on
to pay it.
Q. You did call on Hartford to pay it?
A. A letter was sent out under Mr. Marks' name.
Mr. Marks : You said Hartford ?
The ·w itness : I meant Liberty Mutual.
By Mr. Miller:
Q. So there are no other written agreements or anyt.hing
with your insured 1 That was the only action taken ?
A. Not to my ]mowledge.
Q. That is correct?
page 24 r A . Yes, this is correct.
Q. And you say that your cove.r age is upon the
newly acquired vehicle~
A. Well, it would not, in our opinion, be qualified as an
additional vehicle in 'iew of the fact that the additional
coverage says you must have all vehicles insured under the
plan at the time he buys another vehicle; you don't automatically pick it up as a non-owned automobile.
Q. He did not have all the vehicles insured by your company?
A. No.
Q. This was a car to r eplace a car?
A. I don't believe he had acquired it at the time of the
loss.
Q. Didn't yo n under stand that the Pontiac, the 1964 Pontiac
that was involved in the accident was to r eplace a vehicle
which he already had ~
A. No, I did not. I thought it was not-I thought it was
an additional vehicle; this is my understanding.
Q. Did you have the information that he had traded his
car in some sixty days prior to the accident and was waiting
for the replacement vehicle?
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A. No, I did not realize he had traded one m for this
vehicle, this is news to me.
page 25 r Q. If he had, that would make a difference 1
A. The-it could possibly make a difference i£ he
t raded a vehicle on someone's policy, ours or another company.
Th e Court : You mean Hartford '
The "Witness : Yes, Hartford; it could make some difference.
Mr. :t-.fillel': That is all if the Court please.
REDIRECT EXAMI NATION
By Mr. Marks:
Q. :Mr. Hamlett, as a matter of fact, have you ever been
informed by anyone that a vehicle was traded in on the 1964
Pontiac7
A. Mr. Miller asked me first, I haven't heard of such.
Q. ·what is the difference between an additional or newly
acquired vehicle from the standpoint of underwriting, if you
know, and a non-owned automobile with l'espect to the way
coverage is acquired 1
A. A newly acquired vehicle, under the policy we had, a
policyholder has 30 days to notify us he wants us to take
coverage; if he bought it today he has 30 more days coverage
if we insure every vehicle he has : if he has some
page 26 r insured with someone else, this provision is not
automatic.
Q. :May I ask you whether or not t.here is any difference
between the pickup provision of coverage for a member of
the household in youx policy, a son living at home, with rescept to a non-owned Yehicle or with r espect to a newly acquired automatic pickup deal ~
A. If it qualifies as a non-owned automobile; as I remember it, it names the insured and spouse ; residents of the
hou sehold have the same provisions on an insured vehicle, the
same as the other residents of the household.
Mr. Miller: Th e policy will clear up these things, I am sure
they can get the facts straight.
The Court : I know, but I haven't heard, in the course of
this trial, that you have on many occasions in the couxse of
your business, had the opportunity to r eview counsel fees
and expenses in connection with a case. In this case you
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state that Hartford and Virginia F a rm Bureau had agreements whereby the bill of Mr. Marks would be divided ?
A. That is correct.
The Court: Indep endent of that agreement, l ook at this
and tell me whether or not the services performed were by
other attorneys in the community where this action was
tried other than the city? I want to )mow if they
page 27 ~ are reasonable charges specified, that is, the
$1,750.00 and the $500.00 paid to associate counsel T
A. I would have to answer that I think it is reasonable in
the area of Richmond for the services rendered.
The Court: In the case where this was tried, Mecld enburg
County?
Mr. Marks : No, sir, King George ; it was settled.
The Court: That is the charge you get from other people
who represent your company?
A. We thought so.
The Court: Including Mr. Miller's firm T
Mr. Miller: I will object to that, sir.
A. I must answex that we think it is reasonable for the
services rendered in the area of Richmond.
Mr. Miller : I haven't charged that much in my life, Judge.
(The witness stood aside.)
DONALD A. LAWRENCE, being first duly sworn in behalf of the plaintiffs, testified as follows:
DIRECT EXAnllNATION
By Mr. Marks:

Q. Will you tell the Court your full name T
A. Donald A. Lawrence.
Q. ·where do you live, Mr. Lawrence T
A. 7707 Bransford DTive in Henrico County.
Q. How old are you, sir ?
A. I am 39.
Q. What is your job '
A. I am a casualty claims supervisor in the Hartford Insurance Group; Hartford A and I is one of our companies.
Q. Mr. L awrence, did you have under your supervision any
part of the claim of Mac1\1illan against Bishop ?
A. Following my coming to the Company in 1965 the file
page 28

r
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subsequently went in to my hands. It originated prior to my
coming with the Company.
Q. During the time you were super vising the file did you
have occasion to familiarize yourself with its contents Y
A. On sever al occasions.
Q. And I believe you have the file in your hand '
A. Yes, sir.
Q. Directing your attention to the ultimate disposition of
the file, as a claim file, will you state what, if anything, was
paid by the Hartford Accident and Indemnity Company on
account of the liability aspect of the file and to
page 29 r whom that payment was made?
A. We paid $2,495.00 as an indemnity payment
or liability payment to Frank C. Maloney, Administrator,
CTA, of the estate of William D. MacMillan, Jr., and Cary
Branch, his attorney.
Q. Will you state the date of your draft?
A. It was issued November 2, 1967.
Q. What is the nnmber of the draft ?
A. G-381856.
Q. In conjunction with the handling of the file from a legal
standpoint, were the services of counsel employed by the
Hartford Accident and Indemnity, and, if so, whose services Y
A. ·we employed Sands, Anderson, Marks and Clarke.
Q. Was a bill rendered with r espect to the se,rvices p erformed ?
A. Yes, sir, I have it here.
Q. What is the amount of the bill 1
A. The total amount of the bill was $2,579.03.
Mr. Miller: We again take the position that we do agree
that it is the bill render ed but we do not agree that all of
the items on that bill, or any of them, would be provable
damages in this case.
The Court : We under stand that. Mr. Marks,
page 30 r why don't you have him look at P laintiffs' Exhibit No. 5 and see if that is a copy.
By Mr. Marks:
Q. \IVould you look at Plaintiffs' E xhibit No. 5 and see if
that is a carbon copy of the statement r endered by the law
firm you mentioned Y
A. Yes, sir.
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Q. Does the carbon copy coincide with the amount you
have in your file1
A. Yes, sir, they do correspond.
Q. Will you state whether or not you had occasion to r eview
the bill after it was first presented to your Company'
A . Yes, I did.
Q. Did you have an opinion as to whether or not it was
fair and r easonable and in line with customary charges paid
by Hartford for similar services 1
A. Yes, it was.
Q. Now, Mr. Lawrence, will you tell the Court whether
or not you conducted any form of negotiation with Virginia
Farm Bureau after the filing of the suit in this case, MacMillan's Administrator against young Mr. Bishop and, if so,
what that course of negotiation was about¥
A. I did undertake on several occasions to discuss how
much t he case should be settled for, with Virginia
page 31 r Farm Bureau. At that time I consider ed us to be
in the same boat.
Q. Will you tell us when you came to Richmond with Hartford in your capacityf
A. April 16, 1965.
Q. v\7ben was the suit filed, MacMillan's Administrator
against Bishop 1
A. Suit was filed in 1966, I believe, sir.
Q. When did you first learn or did the Hartford learn, if
you can tell us, of the existence of the Farm Bureau policy1
A. We did not actually learn of the Farm Bureau policy
until our adjuster had been handling the case for over a
year. In fact, we learned about it about the same time the
Farm Bureau themselves learned about it because we were
the ones who told them they had it.
Q. P.rior to that had you had any course of negotiation
with the Liberty Mutual with regard to which company was
to cover or did cover1
A. No, sir. In July of 1966 the file cam e back to our office
because at that time counsel for the plaintiff was kind enough
to advise us that he was filing suit and sent a copy of the
notice for motion.
Q. Who was th e firm in that case?
A. The firm of Allen, Allen, Allen and Allen,
page 32 r and that was sent over the signat ure of Mr. Wilbur Allen.
Q. I hand you-
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Mr. Marks: Th.is does not have the summons, do you have
the one with the summons 1 He said he r eceived a courtesy
copy from Mr. 'W ilbur Allen.
By Mr. Marks :
Q. Mr. Lawrence, will you look at this paper and the attachment and advise whet.her or not that is the courtesy copy
you ref erred to from Mr. Wilbur Allen and if that memorandum attached to t he front is a transmittal from you to
me with r espect thereto ?
A. Yes, sir, t his is. That is signed by counsel.
The Court: This communication from Mr. Lawrence to
Mr. Marks, with the Motion for Judgment attached, would
be marked Plaintiffs' Ex11ibit No. 7.
(The said document was marked and filed as Plaintiffs' Exhibit No. 7.)
By Mr. Marks:
Q. Did Hartford Accident and Indemnity Company r eceive
suit papers with summons attached thereto ?
A. Eventually we did, yes.
Q. From whom wer e they r eceived 1
A. Mr. Bishop, ST., actually got them to us.
Q. At that time what action, if any, did the
page 33 r Hartford Accident and Indemnity Company take
with r espect to those suit papers 1
A. The first action we took with r espect to it was to question our counsel about it.
Q. Whom did you question 1
A. Yourself, sir.
Q. \Vhat questions did you ask your counsel 1
A. We asked whether or not we should defend it.
Q. \Vhat advice did you receive?
A. We were advised to r equest Liberty Mutual to assume
the obligation.
Q. vVere you advised of the means wher eby Liber ty Mutual would be so Tequested?
A. By letter.
Q. v\Tas such a letter written '
A. Yes, sir.
Q. Who wrote it ?
A. I signed it, I believe, sir.
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Q. Do you have a copy of it in your file or do you have
the original, Mr. Miller?

Mr. Miller: I don't have the original. What was the date
of the letter 1
The Court: Take your time, Mr. Lawrence. Look through
there and see if you can find it.
page 34 r The Witness : The file was savaged, Your Honor,
in order to send copies to other counsel.
Mr. Miller: I don't have the original of the letter signeddo you lmow the date of the letter you are specifying, sir1
The Witness: I am trying to find it now, if you please, sir.
Mr. Miller: Do you know the date of the letter, Mr. Marks 1
It might help. We have no letter before that, that I know of.
The Witness : I will have to take that back-with regard to
that particular moment, I believe Mr. Bishop's son wrote
that.
Mr. Marks: That is what I wanted to clear up.
The Witness : And I do have a copy of that.
By Mr. Marks:
q. Do you have a copy of the letter that Mr. Bishop wrote
on behalf of his son 1
A. That, and several subsequent letters. The original letter
CZlme from Mr. Bishop.
Mr. Miller: This is hearsay evidence as to what he is saying. I don't mind if the record shows this is a letter drafted
~Y Mr. Marks in his office after thjs gentleman called Mr.
Bishop and told him to go to Mr. Marks' office
page 35 r and it was written and sent to Liberty Mutual.
If we are going to put in hearsay evidence, I think
we should let the witness put it in ; if that is in agreement,
if Mr. Marks wrote this letter and sent it to Liberty Mutual,
we will stipulate that is what was done.
The Witness: I don't ]mow that that was done, but since we
will be referring to that during the trial, I have it.
Mr. Marks: I state for the record that under all rules of
evidence I was consulted by Mr. Lawrence at the time he was
contacted by Mr. Bishop; I advised Mr. Lawrence that it
would be all right for me to write a letter for Mr. Bishop's
signature. This is the letter.
The Court: Mr. Miller had an objection to your obtaining
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it in that manner. If you will ask him if he can cover it on
that point.
Mr. Miller: These are the facts, Judge.
The Court: He was trying to get to them.
Mr. Miller: I think he was trying to get to it. If he will
state this is a letter drafted by Mr. Marks after Mr. Lawrence requested 1'Ir. Bishop to come to his office and there it
was just mailed to Liberty Mutual, all right.
page 36 ~ Mr. Marks: I can't stipulate those are the facts.
The Court: You can't agree to a stipulation so
this is introduced in the usual manner.
By Mr. Marks:
Q. What advice did you receive from your attorney with
regard to how notice should be handed on to Liberty Mutual f
A. By letter.
Q. A letter from you or to be signed by someone else 7
A. A letter from Mr. Bishop, since the defendant was a
minor.
Q. When you ·s ay "a minor," you mean under the age of
twenty-one?
A. Yes, an infant.
Q. Was such a letter written 1 If you want me to answer,
I thinJc I can help, Mr. Miller.
W110 wrote the letter 1
A. The letter was drafted by you.
Q. W11at happened to it after I drafted it 1
A. You gave it to me.
Q. vVhat did you do with it 1
A. I personally witnessed Mr. Bishop signing it.
page 37 ~ Q. Do you know if it was mailed 1
A. I mailed it.
Q. I s that letter you are holding in your hand a copy of
what was mailed 1
A. Yes, sir.
Q. With attachments1
A. It is like the one signed.
The Court: The Court will accept that and mark it Exhibit
No. 8 with the attachments, which happens to be a photocopy
of the Motion for Judgment in the case referred to, Maloney,
Administrator, versus Bishop, Jr.
By ~fr. Marks:
Q. Now there has been some testimony, Mr. Lawrence, in
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regard to an agreement r eached with Virginia Farm Bureau
with respect to the J1andling of the lawsuit, copy of the
Motion for Judgment and Notice thereof attached to that
letter what agreement, if any, was entered into 1
A. We discussed this on more than one occasion with Mr.
Hamlett of Virginia Farm Bureau and our initial agreement
was that the expenses of counsel and legal expenses would be
shared on a 50-50 basis prior to trial. In other words, we
agreed that up to the day we went in the cour troom we would
split the fee, split expenses, I am sorry, on a 50-50
page 38 r basis; ther e was no dollar limit set.
Q. While you are waiting for Mr. Miller to look
at what he is looking atMr. Miller: N 0 1 sir, he has handed me something
By Mr. Marks:
Q. I said, while we are waiting will you look through your
file for a letter dated August 16, 1966 to Mr. Claude Bishop,
Jr. 1
A. Yes, sir, to Mr. Claude V. Bishop, Jr. 1
Q. Yes, sir.
A. I have a copy of it.
Q. I hand you what purports to be a carbon copy of a letter
addressed to Mr. Claude V. Bis.hop, dated August 16, 1966;
can you identify it 1
A. This is a lette.r Mr. Miller: Vile don't object if this is all he wrote and
mailed but we do not admit the conclusions he reaches in the
letter.
By Mr. Marks :
Q. Will you identify the letter1
A. This is a letter that I wrote to Mr. Claude V. Bishop,
Jr., dated August 16, 1966 and signed by me, and this copy
is likewise signed by me.
page 39

~

Mr. Marks :

·vve

will offer the letter of August

16, 1966, in evidence.

The Court : That will be marked Plaintiffs' Exhibit No. 9.
(The said letter was marked and filed as Plaintiffs' Exhibit
No. 9.)
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Q. By ref erring to Exhibit No. 9, a copy of which, I believe, you have on the top of your fil e, will you tell us what
the purpose of that letter was¥
A. This letter was to put the defendant in the suit pending
Mr. Claude V. Bishop, Jr., and Sr. because a copy went to
him, on notice, because we were at that point handling this
matter under a reservation of right and also the purpose was
to spell out exactly why we felt we should handle it under
that reser vation of right, specifically.
Q. Now that letter was dated when ~
A. August 16, 1966.

The Court : Wait a minute, let me read the letter.
Mr. Marks : Do you have in your file the original of Plaintiffs' Ex.hibit No. 8, making demands on Liberty Mutual 1
Mr. Miller: What date?
Mr. Marks: I don't know the date. From Mr.
page 40 ~ Bishop to Liberty Mutual.
Mr. Miller : I have this.
Mr. Marks: You don't have the original1
By the Court:
Q. Mr. Lawrence, when you wrote this letter, or Mr. Marks
dictated it and you transmitted it to Mr. Claude Bishop and
you testified h e signed it in your presence 1
A. Yes.
Q. And the time during which responsive pleadings could
have been made to the suit attached, had that run for twentyone days ?
A. The defendant was an infant, sir.
Q. Had any guardian ad litem been appointed 1
A. Arthur Baugh.
Q. What the Court wants to know is whether or not when
the letter was written someone could have come in-do you
have the date?
Mr. Miller: We have the original, Judge.
Mr. Marks: It is set down for August 15th.
The Court: H and that back to me and strike my question
from the record.
Mr. Miller: The words "Mr. Sands" on the face were not
on there at that time.
Mr. Marks: We offer the original of the letter
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page 41

~

which is a part of Plaintiffs' Exhibit No. 8, as an
exhibit.
The Court : L et's go ahead and make it No. 10.

(The said letter was marked and filed as Planitiffs' Exhibit No. 10.)
By Mr. Marks:
Q. Mr. Lawrence, will you inspect the Motion for Judgment
issued by the Clerk in King George and inspect the date on
the Notice thereoH
A. It was done in the name of the Commonwealth, the
19th day of July, 1966, Circuit Court of King George.
The Court: Let the r ecord show that Plaintiffs' Exhibit
No. 10 has stamped on the back "Received August 15, 1966,
Richmond," apparently by Liberty Mutual Insurance Company. Is that right, Mr. Miller1
Mr. Miller: Yes, sir. vVe will agr ee that that is the day we
received it.
Mr. Marks: It suits me. We will also agTee that Mr. Baugh
was subsequently appointed gnardian ad litcm. and subsequently filed an answer for the infant.
Mr. Miller : Do you know the date of the Order?
Mr. Marks : Here is an attested copy of the Answer he
filed, it is tiled October 6, J 966.
Mr. Miller: Do you lrnow if he was appointed
page 42 ~ subsequently ~
Mr. Marks: He was not appointed until way late
in the Winter.
The Court: In othe.r words, Mr. Marks, you are r epresentin g to t.he Court and Mr. Miller is agreeing to it that Mr.
Claude V. Bishop, Jr., was an infant at the time these proceedings were fil ed against him 1 I mean, the suit in King
George County styled Frank C. Maloney, III, Administrator
versus Claude V. Bishop, .Jr., and that the letter of Liberty
Mutual, marked Plaintiffs' Exhibit No. 10, was received
August 16, 1966 and that subsequent to that, when was it,
January~

Mr. Marks: October, I believe it says, prior to October 3rd.
The Court: Sometime snbsequent to August 15, 1966 and
prior to October 3, 1966 the Judge of the Circuit Conrt of
King George County had appointed Mr. Arthur M. Baugh
guardian ad litem for the infant.
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Mr. Marks: And on the 3rd, the Order was filed.
The Court: Mailed on the 3rd. Marked Plaintiffs' Exhibit No. 11.
(The said document was marked and filed as Plaintiffs'
Exhibit No. 11.)
page 43

r By Mr. Marks:

Q. Mr. Lawrence, will you look at your file and
see if you have a plea of infancy filed on behalf of young
Mr. Bishop in the case~
A. Yes, sir.
Q. Do you know the source of that plea of infancy and
who filed iU
A. It was filed by you, sir.
Q. ·what month was it filed, according to the certificate
on the bottom of it?
A. My copy does not contain a certificate.
Q. I don't mean the date, the month '
A. Filed in August, 1966.
Mr. Marks : We will offer that. We don't need both of
them.
The Court: Marked P laintiffs' Exihibit No. 12.
(The said document was marked and filed as Plaintiffs'
Exhibit No. 12.)
Mr. Marks: You may take the witness, M.r. Miller.
CROSS EXAMINATION
By Mr. Miller:
Q. :M:r. Lawrence, what day was this accident r eported to
your office?
page 44 r A. You don't mind if I look for itT
Q. No, sir. I think you will have to do that.
Mr. Miller: May I have those exhibits?
A. It was r eferred to our office by phone on August 14,
1964.
Q. So that your agent in another area had r eceived notice
of it, maybe the day before or that dayt
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A. That day; the accident happened in the early morning
hours.
Q. It happened, I believe, on the early morning of the
13th'
A. That is correct.
Q. You received a telephone call on the 14th?
A. I am going by this handwritten form prepared by an
adjuster in our office and he said it was received on the 14th.
Q. Do you lmow who reported it1
A. It says Sandridge took the report, but that is all.
Q. On the basis of that call you opened the file 1
A. Our Company investigated it.
Q. You say you discovered in the Summer of 1966, about
two years later, that Virginia Farm Bureau had some coverage in this matter, isn't that correct¥
page 45 r A. Somewhere in the file, if you bear with me,
there is a letter from our adjuster to Farm Bureau.
The Court: You are getting some help from Mr. Marks,
Mr. Miller.
~r. Marks: No, no, I wanted him to look at this for convemence.
A. I am sorry, I don't see it. I did not advise them myself.
Q. Would you tell us what day you first r etained Mr.
Marks in this matter¥ Can you tell us in your files about
that1
A. If the Judge please, the suit papers were sent to him
on August 2, 1966.
The Court: Mr. Miller has all the exhibits. You may look
at those exhibits if you want to.
By Mr. Miller:
Q. They do not give him the dates, sir-one bill does not
give the date of what date Mr. Marks' office was talked to;
I want to know when he first was in the action.
A. As far as we wer e concerned he was first in the action
for the Company when the Company suit papers were turned
over to him.
Q. Are you saying your file does not reveal that prior to
this time or at any time since that accident your
page 46 r office consulted with Mr. Marks' office ?
A. That is not what I am saying.
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Q. I want to know when you :first consulted with him, the
man in your offi ce, on this matted
A. As near as I can tell, the1'e was no formal letter on it
but he was consulted with r egard to the law regarding titles
back in 1965.
The Court: Regarding what?
A. Regarding the titles and listing of vehicles in 1965.
By Mr. Miller :
Q. In this case, sir ?
A. In this case.
Q. Are you telling us that your office did not consult Mr.
Marks' office prior to 1965 in r egard to this case?
A. That is the best r ecollection I have of it.
Q. vVe want your first recollection 1
A. T.hat is the best I can do with the file.
Q. You are stating to us that the first instance of Mr.
Marks' services in this file does not include any telephone
calls or knowledge of the file during 1965 until he gave an
opinion upon the subject of titles in Virginia?
A. I am saying I am not able to nnd anything in
page 47 ~ my file to give you an exact date prior to October,
1965, and the only r eason I can do that is because
there is a reference in a memorandum to another office concerning the fact that our office had consulted Mr. Marks regarding the listing of t.he vehicle.
Q. That was in 19G5'
A. Th at was in 1965.
Q. I do not want to hem and haw, I want to lmow the first
time your office consulted Mr. Marks as r evealed by your file ;
if you tell us what your file reveals, we will accept that .
A. To be frank with you, to th e best of my lrnowledge and
what I can see in my file, that is correct.
Mr. Miller: I just want him to look in the file and be can
start back in his file and bring it forward.
The Court : The Court will declare a recess for five minutes.
(A short recess was taken.)

By Mr. Miller :
Q. Mr. Lawrence, in r egard to the question you wer e asked
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prior to the adjournment, what is the :first date your :file
reveals that you obtained or consulted with Mr. Marks or his
office on this matterY
page 48 ~ A. It would appear to be F ebruary 11, 1965 by
a memo from our office to our Baltimore office and
the memo actually states that we have this date taken up the
matter of coverage with Edward A. Marks, Jr.
Q. That is the first time you took up the question of coverage with your counsel, so far as your :file r eveals 1
A. So far as my file reveals, that is the :first date it was
discussed.
Q. The question discussed at that time was a question of
coverage1
A. That is correct.
Q. Subsequent to that time you futher took up another
question in the Fall of that year with r egard to titles in
Virginia ?
A. That is c orrect.
Q. In the Summer of 1966, on August 16, you testified
that you wrote a letter dated August 16 to Mr. Claude V.
Bishop, Jr. with a carbon copy to his father?
A. That is correct.
Q. To Mr. Baugh and to Mr. Marks?
A. That is correct.
Q. Under these circumstances, sir, you have put this letter
in as Plaintiffs' Exhibit No. 9; I believe in this letter you
advised Mr. Bishop, Jr., as well as the others, of
page 49 ~ the policy of Virginia Farm Bureau Mutual Insurance Company, is that conect?
A. That is correct.
Q. So you knew of the coverage of Virginia Farm Bureau
at that time and you contended, under their coverage of their
policy, that you lmew that you would have a proportion of
the loss, isn't that correct1
A. I find-

Mr. Marks: The letter speaks for itself.
A. (Continuing) I find nothing in }1ere about propo.rtions.
If you are saying proportions of loss which are limited to the
policy, yes.
Q. You are advising them as to your coverage in r elationship to the coverage ·of Virginia Farm Bureau, to the loss he
has sustained 1

Liberty Mutual Ins. Co. v. C. V. Bishop, et al.

39

Donald A. Lawrence
A. And Liberty Mutual, yes.
Q. Subsequent to that time, on August 22, 1966, did you
not write Mr. Sands at Liberty Mutual and ask for arbitration of the issue of coverage 1
A. I believe I have a copy of t}ie letter, yes, sir, somewher e. I did write him, yes.
Q. I hand you a letter of August 22, 1966; is that letter
written by you, sirT
A. It is so written by me.
page 50 ~

Mr. Miller : Have you seen that?
Mr. Marks : I have seen it.
Mr. Miller: ·w ill you mark this 7
The Court : Defendant's No. 1.

(The said letter was marked and filed as Defendant's Exhibit No. 1.)
By Mr. Miller :
Q. In that letter, Mr. Lawrence, you requested Liberty to
participate in arbitration either by the Richmond Claims
Group or the National Committee, isn't that correct?
A. May I refer to it 1
The Court : Certainly.
A. I r equested Mr. Sands to advise me if his company
would be willing to submit this question to arbitration.
Q. Either the Richmond Committee or the National Committee, isn't that correct1
A. Yes, that is correct.
Q. I ask you if you did not receive a response from Mr.
Sands dated Septembe.r 15, 1966 accepting arbitration and
designating the National Arbitration Committee for this
pu.rpose7
A. I just saw this a minute ago.
Q. You had gotten on to about September 15th 7
page 51 ~ A. I r eceived a letter from Mr. P eter N. Sands
in my office on September 19th, dated September
15th, apparently he had been on vacation, in which heThe Court: The Court will r ead both letters.
Mr. Miller: I was going to show it to counsel. Have you
seen it?

40

Supreme Court of Appeals of Virginia

Mr. Marks: I have seen it.
The Court: Hand me the first lette.r, Mr. Marks. The letter
dated August 22, 1966 to Liberty Mutual Insurance Company
will be marked Defendant's Exhibit No. 1; the letter from
Peter N. Sands, dated September 15, 1966 to Donald A.
Lawrence, will be marked Defendant's Exhibit No. 2. If you
gentlemen will bear with me I will read those letter s now.
(The letter of September 15, 1966 was marked and filed as
Defendant's Exhibit No. 2.)
The Court : All right, gentlemen.
By Mr. Mille.r:
Q. I hand you, sir, a letter of November 4, 1966 and a
carbon copy of a letter of Novernber 4, 1966 and ask you if
the letter first r eferred to is the letter written by you to the
Liberty Mutual Insurance Company with a carbon copy of a
letter you sent to Mr. Baugh?
A. That is correct, sir.
page 52 ~ Q. In that letter did you not again confirm the
agreement for arbitration ~
A. In this letter I stated I was holding our action on arbitration in abeyance.
Q. I believe youThe Court: I will read the letter.
M.r. Miller: Ther e is an attachment, Judge, that has come
loose, actually.
The Court: I will mark this letter Defendant's Exhibit
No. 3, the lette.r from Mr. Lawrence dated November 4, 1966
to P eter N. Sands and attached to it is a letter of same date
from Donald A. Lawrence to Ar thur M. Baugh, both to be
introduced together as Defendant's Exhibit No. 3.
(The said letters were marked and filed as Defendant's Exhibit No. 3.)
By Mr. Miller:
Q. Mr. Lawrence, don't you, as a matter of fact, lmow
that pursuant to this arrangement for arbitration that counsel
for Liberty Mutual turned over portions of investigation and
information they had to your coun sel for the purposes of the
defense of the case on its merits?
A. Not to my lrnowledge.
Q. You do not Imow that to be a fact?
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~

A. Not to my knowledge.

Mr. Marks: I will state for the r ecord that it is so, if you
like.
Mr. Mille.r : All right; in the first week of November, 19661
Mr. Marks: I don't recall when.
Mr. Miller: Prior to November, 1966.
Mr . Marks : I lmow you did turn over some material to
me.
By Mr. Miller :
Q. Now the letter of November, 1966 that you referred to
as going to Liberty Mutual was the first correspondence that
you wrote to Liberty Mutual, isn't that correct 1
Mr. Marks: No, sir.
The Court : Sent to Liberty Mutual on August 2, 1966, from
Mr. Lawrence, and is Defendant's Exl1ibit No. 1.
:M:.r. Miller: I am saying that the first correspondence to
Liberty MutualMr. Marks: I don't think so.
(Mr. Marks showed a document to the witn ess and to Mr.
Miller.)
Mr. M.iller: All right, sir.
The Witness: Then in answer to your question,
page 54 ~ sir, no.
By Mr. :Miller:
Q. Well, the first time that you wrote to Liberty Mutual
- strike that-The first time you wrote to Liberty Mutual
was at that time; does your file reveal that a letter was wr itten by someone else 1
A. That is correct.
Q. That is a letter of September 26, 1964 '
A. Yes, sir.
Q. I s that the original of the letter¥
A. Yes, sir.
The Court: The original of what letter, Mr. Miller?
Mr. Miller: The lette.r written September 26, 1964. I believe the young man that wrote i t is no longer her e.
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The Court: No objection, we will mark it Defendant's
Exhibit No. 4.
(The said letter was marked and filed as Defendant's Exhibit No. 4.)
By Mr. Miller:
Q. Now, subsequent to that time, the letter of September
26, 1964, the next letter that was written, was by yon in the
Summer of 1966, is that correct '
The Court: The one previously introduced.
page 55

~

Q. Is that correct, sid
A. Yes, sir, that is right.
Q. You have introduced a letter in the Summer of 1966 in
which you ref er to a r eservation of your rights, which you
wrote to your assured, Mr. Bishop, is that correct?
A. That is correct.
Q. Do you have any reservation of rights prior to 1966'
A. I do not believe so, sir. I do not find any such in my
file.
Q. So the first time you took that action was in 1966, approximately two year s after the accident, is that correct?
A. That would be correct, sir.

Mr. Marks : Mr. Miller, I told you earlier that portions of
the Hartford file were in my possession and portions in Mr.
Lawrence's possesion. I find, in leafing through, a reference
to a consultation by Mr. Har.ry Daniel with me on or ahout
October 21, 1964 which would serve to go back a little from the
date Mr. Lawrence has testified to.
Mr. Miller: Well, for the record, then, I think counsel agree
that they have consulted with Mr. Marks prior to October,
1964 and subsequently in 1965.
page 56 ~ The Court : ·with regard to the coverage question ?
Mr. Miller: Yes, sir.
By Mr. Miller :
Q. Now, Mr. Lawrence, the amount that you said you paid
upon the judgment was $2,495-strilce that-that you paid
upon the settlement was $2,495.00 ?
A. $2,495.00.
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Q. That is the settlement¥
A. That is my understanding.
Q. And the sum was deductible and you asked your assured
if he had any interest in iU
A. I believe that is true.

The Court: While you are thinking, Mr. Miller, the Court
has a couple of questions.
By the Court :
Q. Look at Plaintiffs' Exhibit No. 5, Mr. Lawrence, and
read the first few lines there; read it to yourself. What I am
interested in }mowing, Mr. Lawrence, is did your company
pay Mr. Marks or his firm any fees in reference to the advice
he gave you in regard to coverage 1
A. None of the fee or expense in this file was charged for
any services rendered prior to August 2nd, which is the date
I sent suit papers. Actually, the advice prior to that was
given gratis.
page 57 r Q. In other words, you have no arrangement
with Mr. Marks to advise you generally on these
matters by reason of a r etainer or otherwise 1
A. To my lrnowledge we don't pay him a retainer, no, sir,
and I never have paid hjm any.
Q. The language in this bill purports to cover a review of
the file; docs that purpo.rt to cover the advice he gave you
at that ti me 1
A. I interpret it to cover-when I recommend payment of
the bill I interpret it to cover the recent reviews of our file,
and thereafter; to the best of my knowledge Mr. Marks has
never charged us for anything prior to the time we got into
the suit.
Q. Was that M.r. Marks' practice, generally, on matters
of this kind '
A. I would say I called his office at least every other week
and asked .him a question of some kind or another.
Q. You have been in the claims business for some years?
A. Since 1955.
Q. In other areas that you have worked and other law
firms, has that been the practice 1
A. Since I have been in claims in the Richmond area which
has been, oh, since 1961 or 1962, I .have had occapage 58 r sion to only talk to three defense firms and all
three of those defense firms have followed the
standard practice of advising a claims man, no.rmally one of
their companies, without charge ; their library would be open
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to me and I could call and get an opinion no charge, none
whatsoever.
Q. Based on your experience with the defense firms you
spoke of in this area, does t}1is bill for legal services appear
to be in line with what other firms charge for similar service 1
A. Yes, sir, it is in line.
Q. You feel reasonably-you feel it is reasonable under the
circumstances in this matter ?
A. As involved and complicated as this matte.r, yes.
Q. You are not referring to the coverage, but to the actual
defense itself1
A. I am talking about the actual preparation of the case
for defense. This needs at least one man from counsel's office
making several trips both to Norfolk and to King George
area and interviews with witnesses and taking of depositions
and checking records.
Q. How long before t.he trial date of the primary suit was
it settled, approximately 1
Mr. Marks : If Your Honor please, it was prepared three
times and continued each time.
page 59 r The Court: Both of you gentlemen know what
the Court is interested in; suppose you ask questions. All right, Mr. Miller, do you have some others?
Mr. Miller: Yes.
By Mr. Miller:
Q. If I understand, what you are saying is that Sands,
Anderson, Marks and Clarke do not charge you for consultation on some matters and that is part and parcel of
the defense work they send to you and they charge you for
defense of the case, as such, is that correct?
A. What I am saying is that not only does Mr. Marks not
charge me for it, I have never been charged by any defense
counsel with whom I have been associated for opinions or
the benefit of their counsel prior to institution of suit in the
case. Does that answer your question, Your Honor 1
The Court: I am concerned with this, too. It says in the
bill, "preparation of letter f oxwarding suit papers to Liberty
Mutual, and demanding defense." Was that in connection with
the defense of the primary case or in connection with trying
to get Liberty Mutual to defend this case Y
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A. We }1ad to file defense, Your Honor; someone bad to
file the defense.
page 60

r By the

Court:
Q. ·w hat I am really asking you about is that
which the thing states clearly; I am not ruling whether it is
included or not, but it says here on th e fifth line, "preparation
of letter forwarding suit papers to Liberty Mutual and demanding defense."
A. Are you asking me, Your Honor, if I thought there
was a charge for that1
Q. That is included in your bill, isn't it1
A. Yes, sir, we did turn the suit paper s over to him at
that time.
Q. That reference is to the letter prepared by Mr. Marks
for transmittal l)y you to :Mr. Bishop to be signed 1
A. This is in reference to the letter with the suit papers,
yes, sir.
Q. Anything else in that bill dealing with Liberty Mutual
taking over the defense of this case 1
A. Sir, I believe if you will look, you will see that I ref erred this to him on August 2nd. The transmittal speaks for
itself. I believe it is already in evidence, it is a handwritten
-the next one down, see the date on it7
Q. Wait just a minute. H ere is what I am referring to,
Plaintiffs' Exhibit No. 8, a letter you previously testified
to was prepared by Mr. M:arks, given to you and
page 61 ~ signed by Mr. Bishop in your presence, and you
mailed it?
A. Yes, sir.
Q. Does the bill cover the preparation of this letter?
A. Certainly, because I had ref erred the case to him on
August 2nd and this bill covers the charges following my
August 2nd r eferral.
The Court : Thank you. Mr. Miller, Mr. Marks, I would
like for you all to develop the value of the services in connection with this letter and other related things. You may do
it now, Mr. Marks, or later.
Mr. Miller: I want counsel to understand, Judge, that our
point her e is not a qu estion of r easonable attorneys' fees for
services p erformed in def ense of the matter: we don't admit these are proper damages against us. If ther e are going
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to be damages assessed on the question of counsel fees, they
should be confined to the defense of the defendant and not
advice from Mr. Marks to his client Hartford, and action
taken.
The Court : I suspect I will hear from you all at some
length and I am not ruling on anything now in that regard
but I would like the evidence to be cleru· so it
page 62 r won't be necessary to call witnesses back and the
record will be complete and not devoid of evidence
on that point.
By Mr. Miller:
Q. Did you file an SR-21 on this?
A. No, sir.
Q. Did your Company file an SR-21?
A. Yes, they did, because if they hadn't-let me see, I will
have to check, I will have to look back through. We wrote
once asking-I have a letter here from the Division of Motor
Vehicles. We wrote a letter to the D1fV concerning the fact
that the vehicle which the boy was driving at the time was
covered with Liberty Mutual's policy.
Q. But didn't you, in November, 1964, file an SR-21 with
the Division of Motor Vehicles on behalf of the driver of the
vehicle?
A. Apparently an SR-21 could-that, the letter does not
state.
Q. Isn't that what was done 1 Did your company file an
SR-21 in November, 1964 on behalf of the driver of the
vehicle?
A. The only r efer ence to that is the letter of which I just
spoke and I must say that, apparently, they did but I was not
with my Company in 1964.
page 63 r Q. Will you look in your file and see if your file
reveals an SR-211
A. That is a copy of the same letter.
The Court: While he is looking, Mr. Ma.rks, come here a
minute. Mr. Marks, who is your next witness going to be7
Mr. Marks: I am not real sure. Probably Mr. Bishop or
Mrs. Bishop.
A. I can find nothing in my file.
The Court: The other witnesses here are free to go and
return here at 2 :00 o'clock, those three witnesses on the back
row.
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Mr. Marks: Mr. Miller, don't you have a record from
DMV1
Mr. Miller: No.
Mr. Marks : I can tell you this, that the SR-21, taken only
on Mr. Bishop, was mailed with this letter of November 19,
1964.
Mr. Miller: That is all I want.
By Mr. Mille.r :
Q. On November 19, 1964 the SR-21, protecting the driver,
young Mr. Bishop, was filed with the Division of Motor Vehicles and your file there so reveals.
A. My file doesn 't reveal it.
page 64

r

The Court: Mr. Miller, Mr. Marks is apparently going to stipulate. Excuse me, the Court
understands there is to be a stipulation. Go on to something else.
Mr. Miller: I want to show the testimony when it is right
on the file. All right1 sir, we have no further questions.
The Court: I will have to take notice that Mr. Lawrence
has a whole bunch of files.
The Witness : Mr. Miller, if you don't mind, I didn't see it.
The Court : Let's don't make any comments. It can be
frustrating to be questioned by two lawyers.
Mr. Miller : That is all. If Your Honor please, I don't believe these letters are admissible. They are hearsay, as far
as I am concerned.
Mr. Marks: You have a copy of that one, look in your file.
Mr . 11iller: Let me see.
The Court: I hope it is not in front of you.
Mr. Miller : I am not being facetious, people know where
to find their coverage. I have a letter of August 9th.
Mr. Marks: Yes, sir, August 9th.
Mr. Miller: I do have it.
page 65 ~ Mr. Marks : Do you want to raise any objection
to it1
Mr. Miller : I don't know, I don't see any r elevancy to them,
but I have a copy of them.
Mr. Marks: They deal with the appointment and filing of
the guardian ad litem's answer.
The Court : All right, gentlemen, for what they are worth,
I will let these letter s of August 9, 1966 from Cary L. Branch
to Arthur M. Baugh, and the letter from Edward A. Marks
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of August 5, 1966 to B. E llwood Mason come in evidence as
Plaintiffs' Exhibit No. 13.
(The said letter s were marked and filed as P laintiffs' Exhibit No. 13.)
REDIRECT EXAMINATION
By Mr. Marks :
Q. Mr . Lawrence, effective with the time of filing defense
pleadings, the twenty-one days from the date of service of
process had elapsed, had Liberty ever agreed to do anything1
A. No, sir.
Q. Directing your attention to the ultimate settlement of
the case, do you lmow of your own knowledge, Mr. Lawr ence,
whether any oppo.rtunity was offered by the Hartpage 66 r for d or by the Bishops or anyone on behalf of the
Farm Bureau or Bishops to allow Liberty Mutual
to take over at that point ~
A. Yes, sir, there was.
Mr. Miller : W11en was that1
Mr . Marks : Prior to the closing of the settlement.
By Mr. Marks:
Q. I hand you herewith a carbon copy of a letter from you,
July 25, 1967.
A. Yes, sir.
Q. To whom did y ou write it1
A. To Mr. B. P. Burrow, Claims Manager of Liberty Mutual Insurance Company, on July 25, 1967, advising Mr.
Burrow that the plaintiff's attorney had reduced his demand
to $5,000.00 to settle his case.
The Court: Reduced it from $5,000.00 to what?
A. I just stated, to $5,000.00; he had ·s tarted off with some
astronomical :figure, something like $150,000.00.
The Court: This was a death claim, wasn't it?
A. Yes, sir. At any rate, this letter advised Mr. Burrow
that the demand had been r educed to $5,000.00 and I went
on to tell him the purpose of the letter was to advise him
that I consulted Virginia Farm Bureau and we thought this
was a fair offer of ·settlement .
page 67 ~ The Court: Do you want to introduce this 1
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Mr. :Marks: Yes, sir.
Mr. Miller: Our objection is that it does not admit any of
the facts as being true in this letter, as wxitten.
The Court : You admitted that something wasA. It was a reasonable char ge and no objection to the
amount in the defense of the case.
The Conrt: Do you have any question about whether the
bill includ es things that were not in the case 1
Mr. :Miller: Yes, sir, that is my only problem in the case.
I want that clarified.
T.h e Conrt: I am going to make a suggestion, that you all
confer and see if you can agree on the value of certain things
an<l maybe we can save some time. This letter of Donald A.
Lawrence, dated July 25, 1967, to Liberty Mutual Insurance
Company, is marked P laintiffs' ExJ1ibit No. 14.
('I'hc said letter was marked and filed as P laintiffs' Exhibit )l'o. 14.)
By Mr. l\Iarks:
Q. Did you r eceive a ny response to that letter?
A. Another letter was written on July 27th and I don't
believe a.t that timepagc 68 r Q. \Vhcther you got it before or after July
27th, did you eve.r r eceive a r esponse from Liberty
to that letter ?
A. I don't sec it in here. I can't put my hands on any
letter right now, any for mal letter.
Q. Was this matter ever submitted to a rbitration ?
A. No, sir.
Q. ·why no t?
A. Because wlien I wrote Ur. Sands and asked him if they
would consider arbitration I assumed I could get all parties
to agree to arhitration and I was fishing to find out if he
would; I was trying to determine his position toward arbitration. It was not arbitrated for a very good reason, because some of the parties refused to arbitrate.
Q. Who would that he1
A. :Mr. Hamlett from his company.
The Comt: At the time you wrote the letter suggesting
a rbitration did you know that Virginia Farm Bureau wa s
interested in this matter ?

50

Supreme Court of Appeals of Virginia
Donald A. Lawrence

A. Yes, sir, I did know because at an earlier point I have
written a letter stating that.
Mr. Miller: That is the point I was making.
The Court: Did you lmow that Virginia Farm Bureau
did not participation in arbitration ~
A. They did not participation in the local arbipage 69 ~ tration of property damage claims. It is our
position that anyone can participate in the arbitration of anything if they agree to it; they are not signatories.
T.he Court: Do you know of any practice Virginia Farm
Bureau has of not participating in any arbitration under
any circumstances'
A. No, sir, I didn't know of that.
The Court: I am not saying there is such a practice but
you didn't know there was one~
A. No, sir.
By Mr. Marks:
Q. Did you consult Virginia Farm Bureau about the question of arbitration at any time more or less simultaneous with
your lette.r to Mr. Sands 1
A. In order for me to determine, I had to start somewhere; I started with Liberty Mutual. I talked with Mr.
Allen after I got the agreement to arbitrate it with Liberty
Mutual. I then had one side of the triangle complete and
went to Farm Bureau; it was at that time I was told they
didn't feel like they ·should and we requested that they reconside.r, discuss it among themselves.
Q. What was the upshot?
A. Eventually, they did advise me-I even went over Mr.
Hamlett's head, to his superior, and I was advised
page 70 ~ that they would not participate in arbitration. I
was out, then, I could not arbitrate.
Q. I believe the Hartford Accident and Indemnity Company is a fairly substantial sized group of companies, is it
not1
A. We have eight companies.
Q. Would you tell the Court who acts as agent for the
eight companies in Virginia ?
A. You are.
Q. As Register ed Agent is there any practice I have communicated to those companies with .regard to my availability
for consultation from time to time without charge'
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Mr. Miller: We are not on that point.
A. Yes, sir, you have advised us that you were available
to counsel at any time on any question.
Q. Without charge1
A. Without charge.
Q. When you were advised by Virginia Farm Bureau
that they would definitely not arbitrate, did you communicate that to Liberty Mutual 1
A. I called Pete Sands and told him we could not arbitrate it because I didn't get Virginia Farm to arbitrate it;
not only that, but I had discussed it with the Arbitration
Chairman locally, and it wa:s apparent that the
page 71 r National Committee or Local Committee would not
accept anything. I thought I had gone to the man
most lilrnly to know.
Q. Did you see any r esponse from Mr. Sands in the phone
call, or otherwise, with r egard to the position Liberty was
taking ?
A. I didn't document the phone call other than the fact I
called him, other than the fact he posed that )1e did not owe
the claim and would not provide the defense.
Q. Directing your attention to the time when the suit
papers first came into the Hartford Accident and Indemnity
Company in this case, did you or did you not confer with
Mr. Claude Bishop, Sr. at that time?
A. Wben they first came in ?
Q. Yes, sir.
A. Yes, sir, I talked to him.
Q. Did you make any suggestions to Mr. Bishop about
the course of conduct on his part r egarding the employment
of the counsel for his son ?
A. I told him his son was an infant and he should employ
counsel on behalf of his son.
Q. Do you recall if you suggested the name of any counsel
as being competent to undertake that activity ?
A. I told him about your being our counsel but, as a matter
of fact, I have never recommended any particular
page 72 ~ counsel. TJ1is is a highly unethical practice.
Q. Do you lmow if Mr. Bishop got in touch with
me 1
A. I know of my own knowledge that he did.
Q. Do you know what, if anything, or did he tell you or did
you overhear any part of the conversation?
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Mr. Miller: This is all hearsay.
Mr. Marks: I withdraw the question.
The Court: He withdraws tJrn question.
RECROSS EXAMINATION
By Mr. Miller:
Q. Mr. Lawrence, you say he employed counsel but Virginia Farm and you all paid the fee'
A. Beg pardon'
Q. You 'Said that your company and Virginia Farm Bureau
paid the fee, which we have right here, and we discussed Y
A. No, that is not correct.
Q. You did not pay half of the fee for def ending the
Bishop boy for the action brought in King George County'
A. That is right, that is not what you asked me.
The Court: Follow the questions and let's not argue with
counsel.
page 73

~

By Mr. }\filler :
Q. You say when you wrote to Mr. Sands you
were just fishing1
A. When I wrote to Mr. Sands I was determined to-was
trying to determine whether or not his company would agree
to arbitration.
Q. Isn't it so that in your letter to Mr. Sands, August 22,
1966, that you told him of the Virgin ia Farm-strike that.
At the time you wrote the letter you lmew of Virginia Farm
Bureau's inter est in the matter of possible coverage or
coverage for this young man who had had an accident in
King George County, isn't that correct'
A. I did lmow of that interest.
Q. So, August 22, 1966 you wrote to Mr. Sands proposing
this procedure, isn't this correct1
A. I wrote him proposing it and attempted to nnd out
whether his company would agree to it.
Q. Then he accepted it in September, 1966?
A. He accepted it on behalf of his company.
Q. Isn't it so that on November 16, 1966 the case was set
for trial 7
A. That is correct.
Q. I sn't it true that on November 4, 1966 that you confirmed
that agreement with Mr. Sands again at that time1
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~

A. I confirmed that we were willing to arbitrate
the questions.
Q. You confirmed "our agreement" isn't that what you
saidV
A. We had an agreement between Hartford and Liberty
Mutual as to when we could arbitrate it.
Q. And t.he case was to go to trial within a week or ten days
at that timc V
A. That is correct.
Q. Then the case was continued at your counsel's request
over to the next Summer ?
A. I was not there.
Q. Was the case continued?
A. The case was continued.
Q. And r eset next July, 1967, is that correct?
A. I beli eve, I will have to look in my notes.
Mr. Mille.r : Is it agreeable with counsel t.hat it was continued and set in July, 19671
Mr. Marks: I agree that it was continued but continued
on motion of plaintiff. Colonel F linton, whom they thought
was a material witness, was not available.
By Mr. Mill er :
Q. Continuing the case and setting the case in
page 75 ~ July, 1967, so you called Mr. Sands and told him
you all were not going to arbitrate, isn't that correct1
A. That is correct.
Q. You have never withdrawn that SR-21 that you filed?
There is no record of it being withdrawn'
A. To the best of my lmowledge, we have never withdrawn
the 21.
Mr. Miller : No further questions.
Mr. Marks: You may step down.
(The witness stood aside.)
CLAUDE V. BISHOP, SR., a plaintiff, being fi rst duly
sworn, testified as follows:
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DIRECT EXAMINATION
By Mr. Marks:
Q. You are Mr. Claude V. Bishop, Sr., are you not1
A. Yes, sir.
Q. Are you the father of Claude V. Bishop, Jr.1
A. Yes, sir.
Q. Where do you live, Mr. Bi'shop7
A. In Rawlings, Virginia.
Q. I hand you a document that has been identified as
Plaintiffs' Exhibit No. 4 which purports to be cerpage 76 ~ tain papers from the Division of Motor Vehicles,
and ask you to look at the first page of that and
see if your signature appears on it? I believe it appears
twice?
A. Yes, sir.
Q. State the date on which your signature at the bottom
of the page appears to have been acknowledged 7
A. August 19, 1964.
Q. Will you look at the "Source of ownership section of that
certificate, and see what date was shown 1
A. August 14, 1964.
Q. Will you turn the certificate over 1 What is shown
as being the source of the title T
A. Lawrenceville Motor Company, Incorporated.
Q. Is it signed on behalf of Lawrenceville Motor Company?
A. Yes, sir.
Q. By whorn1
A. Mr. Ellis.
Q. Did you know Mr. Ellis1
A. Yes.
Q. He is now deceased, is he not?
A. Yes, sir.
Q. \Vhat is the date upon which Mr. Ellis' signature seems
to be affixed and sworn to 1
page 77 ~ A. The 14th day of August, 1964.
Q. Now, Mr. Bishop, will you tell us when, as
near as you can come to it, you first talked to Mr. Ellis with
respect to the purchase of a 1964 Pontiac Catalina Convertible?
A. I would guess sometime at lea:st 60 to 90 days before;
I guess that would be May.
Q. At that time did you rnak:e any trade-in on a vehicle 1

Liberty Mutual Ins. Co. v. C. V. Bishop, et al.

55

Claude V . Bishop, Sr.
A. No, sir.
Q. Wer e you ever going to make any trade-in on this
vehicle?
A. No, sir, I bad to buy another automobile.
Q. Was this vehicle to replace any existing automobile!
A. No, sir, I had another membe1· of the family growing
up to drive and there wasn't enough cars to go around, one
had to take one to college and we had to use one, so we were
short one.
Q. I believe you said you first talked to Mr. Ellis sometime
60 to 90 days before August 1 At that time did you place
an order with him for future delivery!
A. Yes, sir.
Q. When was the first time you referred to anything about
the car or "a" car coming in that met the descrippage 78 ~ tion of that which you had ordered f
A. It was just a day or two before the accident, I don't know the date, but the car had been quite a long
time coming in since it was a model change and it came in and
he called my wife to tell me it was there.
Mr. Miller: That is objectionable, Your Honor.
The Court, You can't testify to other things that other
people told you.
By Mr. Marks:
Q. Did you learn that from your wife?
A. Yes, sir.
Q. When did you first see the vehicle, Mr. Bishopf
A. I didn't see a vehicle until after the accident.
Q. Where did you first see the vehicle f
A. I don't even r emember, I think we kept the car at the
scene of the accident and I didn't see it for several days.
Q. vVhat was the date of the accident, if you can recall f
A. I can't recall.
Q. Was it before or after the day that you signed the
papers which you have just identified, this application for
title and so on 1
A. That accident occurred before that.
page 79 r Q. In whose possession was the vehicle at the
time of the accident, if you lmow f
A. My son.
Q. Now directing your attention, and assuming for the
purposes of our examination here, that the accident happened
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in the early morning hours of the 13t.h clay of August, 1966
-<lo you understand ·w hat I mean?
A. Uh huh.
Q. \Vnere wer e you in the early morning hours of August
13, 1964, you, personally1
A. I guess I was either on the way home-I had been to
Richmond, my son had driven me down from King George
in my car and I went to a meeting, to clo a little bit of eating,
and I came home with friends. I was on my way home at the
time of the accident.
Q. You were on yonr way home that day?
A. I beli eve I would be on my way home.
Q. You say your son clro,·e from King George to Richmond 1 "What car did he drive vou in ~
A . The car 1 used when I~it is a company-owned vehicle.
Q. \Vliat company?
A. Southern Construction Company.
Q. You are an owner of that company Y
page 80 ~ A. Yes, sir.
Q. ·what make car was it that you drove m
from King George to Richmond 7
A. An Oldsmohile, I t.hink a 1964 Oldsmobile.
Q. Where in Richmond did yonr son drop you off, if he did 1
A. At the Oak Hill Conn trv Club.
Q. Do you know where i'1is destination from Richmond
was, as far as you were then in formed 7
A. To go home.
Q. \\Ther e would home be~
A. At Rawlings.
Q. Had you and your son had any discussions that day or
on the trip down with respect to the 1964 Pontiac that Mr.
Ellis of Lawrenceville :Motor Company had ordered and
which you had learned was on hand~
A . Yes, sir. He wanted to kn ow if i t was all right with his
mother if he drove that back. I said "Fine," I said "I can
sleep late in the morning and I can go later ."
Q. If it is all right with Jlls mother 1 You mean your wife,
Mrs. Hazel Bishop~
A. If she had no plans to u se the car the next morning.
Q. Between the date of order and the date of
page 81 ~ delivery of this vehicle, had Lawrenceville Motor
Company supplied a vehicle to you or your wife
or family?
A . Yes, sir.
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Q. Will you state what kind of tags that intervening
vehicle had on it '
A. It had dealer's tags on it, but he felt bad that the car
was so late coming. He offe.red us a car, I don't lmow what
kind of car. We were all good friends, he just offered to do
this.
Q. About how long had you had one of his cars in the
possession of your family for u se?
A. I guess my wife can better answer that; maybe a
month, maybe two weeks. I am sure more than a week, but
not the full length of the time. H e didn't loan me a car when
I order ed a car but after the delay became longer.
Q. After the delay became longer ~
A. Yes, sir.
Q. When he loan ed the ca.r did he place any restrictions
upon the use of the car 1

:Mr. Miller : This is immaterial, we are talking about a
car prior to the accident; it is immaterial.
The Court : Objection overruled.
By Mr. Marks :
Q. vVere there any restrictions placed on the
page 82 r use of the vehicle ?
A. No. If I left the car to be wo.rked on he would
loan me a car.
Q. You said there were no restrictions?
A. No, sir.
Q. Directing your a ttention to the 14th, just what transpired on the 14th, Mr. Bishop, with respect to the 1964
Pontiac Convertible which is represented by that application, title and tr ansfer f rom Law1·enceYille Motor Company
to you w]1ich you have identified, I believe, as No. 4 ~ Did you
go to see Mr. E llis that day~
A. Yes, sir, the next day. I don't think they notified me
about the accident, they thought it best because I had just
gotten out of the hospital. Sometime maybe the followingthe next day or the following day I paid him for the car and
got the title and application.
Q. At that time was Mr. Ellis aware of the fact that an
accident had occurred and, if so, how do you know1
A. It is a small community, everybody knew; it was in the
papers the n ext day. As a matter of fact, lots of people knew
about it before I did.
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Q. Did Mr. Ellis mention it to you that day'
A. Yes, sir, we talked about it.
Q. Did you and Mr. Ellis discuss anything with
page 83 r r espect to wl10 carried his insurance and whether
he would report T
A. He said he had coverage and I said I had coverage.
Q. Did he say anything about r eporting the accident to his
insurer?
A. I don't know if he mentjoned to me, I made mention
of the fact that as bad as it was, it was good we were both
covered.
Q. Now, Mr. Bishop, when were you advised that the car
that had been turned over to the family by Mr. Ellis complied
with the terms of the order which you had given him earlier?
Mr. Miller : If it is understood that Liberty :Mutual is not
bound by any statements of anyone else-it is not admissible
but I think the Court wants some statement.
The Court: You objected to one thing that was not hearsay.
Are you objecting to any evidence as to-you objected and I
overruled you. That is not what he is asking now. State your
objection as to what is proper, improper evidence. Restate
your question.
By Mr. Marks :
Q. When were you first advised or did you first
page 84 ~ lmow that the vehicle Mr. Ellis first ordered and
had turned over to your family was in accordance
with the specifications that governed the order?
A. I guess I talked to my wife. I can't r ecall if we knew
the car. I think I had talked to .her and we knew the car was
there.
Q. But you never saw the car for several days 7
A. No, sir.
Q. Now did you pay for this car outright and, if so, by
cash or check ?
A. By check.
Q. Did you make any trade, get any trade-in allowance on
the car or no tT
A. No, sir, it wasn't a trade. I got a discount for paying
cash and straight sale.
Q. ·when you r eached home from Richmond on, I believe,
the early morning of August 13, 1964, was your ·son there or
had he already left to go back?
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A. He had already left to go back.
Q. Directing your attention to a subsequent time, do you
recall having any kind of conversation with Mr. Lawrence
who just recently testified here, after your son had been
sued regarding this accident 7
A. I did not remember the name but I assume
page 85 r - I saw his face today and I remembered.
Q. At that time do you r ecall whether you employed the services of any attorney to file a plea of infancy
on behalf of your son 1
A. He advised me I would have to do that and then I
asked him or talked to the agent about who represented them
and I called you or Mr. Miller.
Mr. Miller: That is Mr. Frank Miller.
By Mr. Marks:
Q. Mr. Frank Miller of my firm¥
A. Yes, sir.
Q. Did you at that time ask one of us to file a plea for
your son 1
A. Yes, sir.
Q. Do you know if that was done or not 1
A. Yes, sir.
Q. Subsequently, Mr. Bishop, you received a letter, I believe-I should say a copy of a letter; I will ask you to look
at Exhibit No. 9 and tell us if you recall having seen that
letter ?
A. Yes, sir.
Q. And at the date of that letter your son was still unde.r
twenty-one, was he not1
A. Yes, sir.
page 86 r Q. Now I am going to ask you to look at Plaintiffs' Exhibit No. 8; I will ask you whether or not
that is your signature on that letter1
A. Yes, sir.
Q. If you will look at the counterpart of that which, I believe, is the original, which is P laintiffs' Exhibit No. 10, can
you tell us whether that is done by both you and your son 1

•
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•
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CLAUDE V. BISHOP, SR., being previously sworn, resumed the stand and further testified as follows :
DIRECT EXAMINATION (Continued)
By Mr. Marks:
Q. When we broke for lunch I asked you whether yon could identify your son's signature as well
as your own on that paper yon hold in your hand'
A. Yes, sir.
Q. Mr. Bishop, subsequently I want to direct your attention to a time when you were advised, if yon were advised,
that the case of MacMill an's, Administrator, again st your
son was in the process of being settled ' Will you think back
to that time and tell u s what, if anything, you were told
with .r e·spect to the amount of settlement, whether or not you
were to make a contribution thereto and where you got that
advice from.

page 87

~

Mr. Miller: Yonr Hon or, these are hearsay statements. I
have no way of being present at this and I obj ect to it.
Th e Conrt: I don 't understand what part of it is to be
hearsay.
Mr. Miller: Something- somebody told him, I don't ]mow
who, when or wh er e.
The Court: He asked him w}1ether or not he received any
advice and wha t motivated him agreeing to whatever settlement he agreed to.
(The question was r earl as follows: Mr. Bishop, snbseqnently T want to <lirrct yonr attention to a time when you
wer e arlvise<l, if you were advised, that the case
page 88 r of MacMillan's, Administrator, ag-ainst your son
was in the process of being settled; will you think
back to t hat time and tell us what, i f anything, yon were told
with r espect to the amount of settlement, whether or not you
we.r e to make a contribution t hereto and where y ou got that
advice from ' )
A. It wonlcl he settled for $5,000.00 and I was to make a
$10.00 contribution.
Q. Did you make that contribution, Mr. Bishop7

A. My wife did.
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Mr. Marks: Let me have that paper. (Indicating)
The \Vitness: I have it.
By Mr. Marks :
Q. Have you seen a cancelled check, or photocopy of a
check7
A. Yes. (Showing document to Mr. Miller.)
Mr. Miller: I can't read it. vVho signed that1 You say
your wife did 1
A. My wife, I was not at home.
"Mr. Marks : Payable to Frank Miller, $10.00.
By Mr. Marks :
Q. \\Till you look at that paper and see if that is the check
that was forward ed, the $10.00 you were going to make
toward the settlement1
page 89 r A. Yes, sir.
The Court: Do you want to introduce that as an exhibit1
Mr. Marks : Yes, sir.
(The said check was marked and filed as Plaintiffs' Exhibit
No. 15.)
Mr. Marks: All xight, Mr. :Miller.
CROSS EXAMINATION
By Mr. Miller:
Q. I understand $10.00 was all yon paid 1 That was the
total consideration you made to settlement, both as to payment and the attorney's fees 7
A. Yes, I was to start with-I would have to pay-I would
pay $5.00 attorney fees; I have never paid it, that is all I
have ever paid.
Q. It was $5.00 on settlement and $5.00 settlement ?
Mr. Marks : No, he said $5.00 attorney fees and $10.00 for
settlement. He has never been billed for the attorney's fee.
By Mr. Miller:
Q. $15.00 was the amount you we.re to pay ?
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A. Yes, sir.
Q. This Mr. Ellis who wa:s with the Motor Company died shortly after this accident?
A. Yes, sir.
Q. He is certainly dead at this time, isn't h e 1
A. Yes, sir.
Q. You mentioned in your testimony that you bad borrowed a car prior to the time of t.his purchase from the Lawrenceville Motor Company; now what happened there was
that you orde:red a sp ecific vehicle, a 1964 Red Convertible in
or about May or early June, 19641
A. That is correct.
Q. And it didn't come in so when y our wife needed a car
at home they would loan a car for her to use temporarily for
a short period of time 1
A. H e loaned the family a car, one for the family to use.
Q. That was not the car that was in the accident 1
A. No, sir.
Q. As a matter of fact, that car was r eturned to the Lawr enceville Motor Company when your wife picked up the
new vehicle~
A. That is correct.
Q. Now you ordered this new vehicle, you say, in May or
early June and, as a matter of fact, your son had right much
to do with the car because he wanted a r ed conpage 91 ~ vertible, Pontiac, in the family?
A. I think the family pretty much agreed. If it
is a car somebody is going to use, they all decide.
Q. The members of your family, du.ring the Summer, had
been anxiously awaiting this automobile, isn't that corr ect?
A. Yes, sir.
Q. They checked on it at times? You and your son both had
asked wh en it was going to be in ?
A. I am sure they did.
Q. And while you wer e on t.he job at King George-that is
where you were working at this time, is that correct, sir?
A. That is correct.
Q. You got the message from your wife that the car had
come in and that she had picked it up and carried it to your
house?
A. I think that is correct, I can 't swear to it but we talked
about it.
Q. You then talked with your ·son who wanted to go home
and pick the car up and bring it up to King George County?

page 90

~
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A. We usually came home once or twice a week since I
have been sick and he has been driving. This time
page 92 ~ I had a meeting so we left a little early and he
dr ove me to the meeting.
Q. He drove you to a meeting in Richmond and got your
p ermission to go home and pick the car up, which you lrnew
that your wife had picked up and carried home, pick it up and
bring it up to the job, isn't that right ?
A. Yes, sir.
Q. And you also lmew that your wife had told the Motor
Company you had-you would come in and pay for it and
that because of an old friendship with Mr. Ellis, that was
agreeable, that was an agreeable arrangement with him 1
A. He told her not to worry about it, I would pay him next
time I came in.
Q. You made no objection to your wife picking the car up T
As a matter of fact, you gave permission to your son to
bxing it up to King George Y
A. 1\fy wife picked it up, it was certainly all right; it was
certainly all right ·with me that the boy drove back.
Q. You knew she had it at home and that is where your son
was going to pick it up ?
A. I can't swear that I lmew at the time I left that it was
at home. She can answer that better than I can, I can't remember.
Q. When you got home that night I assume she
page 93 ~ told you she had picked the car up, isn't that
corr ect?
A. When I got home, of course the car was gone, the boy
had gone.
Q. But you got home that night after the boy had left for
King Geor ge 1
A. That is right.
Q. You knew she had picked the car up at that time and
you made no objection and that was satisfactory to you 1
A. That is right.
Q. Now the next day or two days later you went over and
you actually paid for this car, isn't tlmt correcU
A. That is correct.
Q. This is the time the actual payment was made for the
carMr. Miller : I am sorry, Judge, I can't r emember if he
put the check in ox not.
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Mr. Marks: He did not.
B y Mr. Miller:
Q. This was the actual day you went over and paid for the
car '
The Court: This is the date he signed the exhibit.
By Mr. Miller:
page 94

r

Q. The date you signed the application'

A. I paid for it right then.

The Court: "What exhibit is that? Exhibit No. 4; he signed
the application on Exhibit No. 4 the day he paid for the car.
By Mr. Miller:
Q. That day when you paid for it, the accident had happened and you knew it~
A . Yes, sir.
Q. You were t allcing about some conver sations with Mr.
Ellis that day?
A. Yes, sir.
Q. Isn't it so that when you talked to him you assured
him that the thing would be taken care of and that your insurance Company would take care of it, isn't that correct 1
A. No, sir, I told him that I had ample coverage for anything I might be liable for and he said, "I do, too, and yet
this is a terrible thing to happen." I said, "If any money
comes out of your pocket, I will see that I pay for it, I will
pay for it."
Q. Didn't you tell J1im you were sure i t was your r esponsibility, that you had plenty of coverage 1 You had a large
coYerage with Hartford and your company would
page 95 r take care of it?
A. He knew about my coverage and I knew
about his ; it was a question of both of us assuring each other
there was nothing personal, no hard feelings; we both had insurance coverage for the same pe.rson.
Q. I realize that, but you a-ssured him t hat you did h ave a
broad coverage with Hartford and you did not have any
concern, that your company would take care of iU
A. I asured him that Pete was covered with Hartford.
Q. Did you deny that you assured him that your company
would take care of it ~
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A. I assured him that I would turn it over to my insurance
company. I couldn't assure him what the Court would decide.
Q. Didn't you assure him that you recognized that it was
your responsibility 1
A. All right, I did; my insurance company's responsibility.
Mr. Miller: No further questions.
REDIRECT EXAMINATION
By Mr. Marks :
Q. At the time you talked to Mr. Ellis and made that assurance, had you already talked to the Hartford Accident
and Insurance Company claims people1
page 96 ~ A. I didn't talk to anybody, I told him I was insured and he said he was insured.
RECROSS EXAMINATION
By Mr. Miller:
Q. One other thing, after this accident occurred isn't it so,
sir, that you talked with Mr. Gene Kramer of the Liberty
Mutual Insurance Company and told him that wh en your
wife picked that car up and carried it home that you felt it
was definitely yours?
A. I don't r ecall. I won't say that I didn't. I oxdered a
car and certainly expected to pay for it and expected to
own it.
Q. You don't deny making that ·statemenU
A. I wouldn't swear that I did; I wouldn't swear that I
didn't either.
(The witness stood aside.)

CM. Wallace Moncure, Jr., E squire, was called as a witness for the plaintiffs and subsequently excused.)
Mr. Marks: If Your Honor please, it may be that we can
save a little time if Mr. Miller and Mr. Frank Miller can
confe.r about the matter you mentioned before
page 97 r lunch.
Mr. Miller: How about you?
Mr. Marks : I asked Bucky to do the figures on it.
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(A short r ecess was taken.)
Mr. Marks: If Your Honor please, during the r ecess, as
I understand the picture, Mr. Kenneth Miller and Mr. Frank
Miller have agreed that the fair and reasonable value of the
services of my law firm would be $1,550.00 for work not dealing with the fight between insurance companies.
The Court: Is that all righU
Mr. Miller: Yes.
Mr. Marks: We have also agreed that the expense items are
all attributable to expense, are they not 1
The Court: I understand a stipulation that Mr. Miller is
not agreeing that you are entitled to that amount of money
but you expended $1,550.00 for the services as shown on that
bill by your firm in conection with the suit in King George,
that that is a fair f ee for the services rendered.
Mr. Marks: That the expenses are fair for the expenses
spent. The.re is no stipulation that we are entitled to them
but the stipulation is that it is a fail bill.
page 98

r

HAZEL V. BISHOP, being first duly 'Sworn in
behalf of the plaintiffs, testified as follows:
DIRECT EXAMINATION

By Mr . Marks:
Q. Mrs. Bishop, will you tell the jury your name?
A. Hazel V. Bishop.
Q. You are the wife of Claude Bishop, Sr.?
A. Yes.
Q. And the mother of Claude Bishop, Jr.?
A. Yes.
Q. In connection with a 1964 Pontiac Convertible, which has
figured in this case, will you tell us what your knowledge is
with respect to how the possession of that vehicle was originally acquired by the Bishop family1
A. I was using a car that belonged to Mr. Ellis at the
time this car came in and he called me one morning and told
me that the car was there,that I could come and pick it up
that afternoon.
Q. Did you do so?
A. I did, yes.
Q. At that time did you deliver back to Mr.
page 99 ~ Ellis the vehicle you had been using?
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A. Yes.
Q. What tags were on the 1964 Pontiac when you took it out

from Mr. Ellis' place of business to your home in Rawlings Y
A. Some of his dealer's tags.
Q. Were any other tags ever put on that vehicle from then
up to the time it left your home to go to King George 1
A. No.
Q. At the time possession of the vehicle was turned over to
you by M.r. Ellis what, if any, restrictions did he place
around the use of the vehicle or the tags that were on it1
A. He didn't tell me anything except that I could take the
care and drive it, that Claude was away and as soon as he
got home to ask him to come in and take care of all the details, that they would do that later.
Q. Did he tell you at all or give you to understand what
details he was talking about1
A. Payment of car.
Q. Do you know wh ether anything had been signed by you
in the nature of a receipt, contract or otherwise, at the time
you picked the car up 1
page 100 ~ A. No.
Q. You don 't remember or you didn't do it1
A. I didn't sign anything.
Q. Do you know whethe.r or not Mr. Ellis had in his possession anything signed by your husband before this time on
this car1
A. I don't think he did, I don't know, r eally.
Q. What time about-if you can r ecall-did y ou first, if
you did, let them know up in King George that you had the
1964 Pontiac1
A. I don't remember whether I talked to Claude or whether
I talked to P ete. I just don't know how they got the message
but they lmew the car was at home but I don't r emember
which one I talked to.
Q. When you say "Pete" you mean your son Claude, Jr. Y
A. Yes.
Q. Later that day you saw your son, didn't you Y
A . He brought his dad to Richmond to this meeting and
picked the car up and left in about an hour going back to
King George.
Q. He was at your home about an hour 1
A. About that, yes.
Q. Did he have anybody with him1
A. He had one boy, a friend, with him.
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Q. Were you aware or were you not aware
at the time he arrived that he was planning to and
was to take t.he car back to King George 1
A. Yes, it was understood t hat he was coming to bring his
dad and was going to leave his daddy's car home and take
this one back to work.
Q. When did your husband get home 1
A. It must have been about 1 :00 o'clock.
Q. At that time his Oldsmobile was at your house1
A. That is right.
Q. \iV11en did you first learn of the fact that ther e had been
an accident involving Pete and the new Pontiae?
A. The next morning.
Q. How did you learn it, do you know?
A. Claude's business partner was on the job and h e called
us the next morning to tell us.
Q. mat, if anything, did you do at that point?
A. I can't remember what I did, I didn't talk to J1im.
Q. How long did Mr. Bishop stay at home after he arrived
following the delivery of the car ? \Vas he t here more than
one day?
A. You are talking about my son ?
Q. No, Mr. Bishop, Sr., your husband 1
page 102 ~ A. I don't r emembe.r.
Q. Did he go back bet ween the 13th and 14th
or was l1e still at home 1
A. It seems real foolish to say, but it has been so long
I r eally can't r emember.
Q. Do you lmow anything more with respect to the way
the car was bought and delivered and possession acquired
besides what you told us here 1
A. That is all I can tell you, really, I don't know anything
else.
Q. There is in evidence a check which appears to have
been signed by you, payable to Mr. Frank Miller, III, in the
amount of $10.00; it is P laintiffs ' E xl1ibit, is that your checkT
A. Yes.
Q. Do you recall why you wrote the check?
A. Claude asked me to get it in the mail to you.
Q. Now Claude, that is your husband ?
A. Yes, he asked me to do tbat for him.
page 101

Mr. Marks : You may take the wi tness.
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CROSS EXAMINATION
By Mr. Miller :
Q. You say you were using a car belonging to
page 103 ~ Mr. Ellis while this car was corning in ~ Actually,
you don't know who the car belonged to, you just
know that when yo·t t car hadn't come, Mr. Ellis let you use
this car ?
A. That is right, he f elt kind of bad because the car was
so late coming and he said I could u se one of his until it did.
Q. Did he say it was one of his?
A. I assumed it was one of his, it came from there, anyway.
Q. Just so we might clarify, Mrs. Bishop, do you r ecall
whether or not you r eceived a call from the Lawrenceville
Motor Company that a car was there and you could pick it up
or wer e you going through the town to a bridge session and
saw it on the lot?
A. I had planned to go to a bridge party that afternoon but
Mr. E llis called me and said it was the.re, so I did not, I picked
it up on the l ot.
Q. So you did not see it on the lot and pick it up?
A . No.
Q. You say Mr. Ellis called you?
A. Yes.
Q. Do you know if you made any statement to the effectstrike that. Nevertheless, you received the call or got the
message that the car had arrived, the red conpage 104 r vertible Pontiac and you made arrangements to
go pick it up fom the dealer~
A. Tlrnt is right.
Q. Sometime during the course of that day you got the
car and you say Mr. E llis made no r estrictions on the use
of the car and you took it on back to the hous e~
A. That is right.
Q. And then if I understand, the only thing that was said
was that Mr. Bishop, who was well-known by Mr. E llis, would
come in and take care of the payment on the car '
A. That is right.
Q. Do I under stand, then, that you know that you talked
with your son or your husband and told them th e car was
home but do you not know which one you talked to 1
A. I must have talked to them because they knew it was
there, it has been so long I don't remernbe.r all of those little
details.
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Q. But, nevertheless, there was a communication from you
to either your husband or your son that your car that you
had been waiting for so long wa-s at home?
A. It must have been.
Q. You lmow it got there somehow or another?
A. Yes.
Q. I believe you knew y our son had asked his
page 105 r father's permission to come and pick that car up
and carry it up to the job1
A. That is right.
Q. And your son came home and took the car on up to
the job site?
A. That is corr ect.
Q. Then your husband came home later that night and
he, of course, made no objection and the car was then up at
the job site and your husband was at home with you at the
time you think, or approximately the time the accident actually happened, isn't that correct'
A. He came home that night, I don't r emember exactly
what time the accident occurred, and don't remember exactly
what time he came home but he had come home the same
night.
Q. Then the next day or the following day did your husband go on over to see Mr. Ellis?
A. I don't know if it was the next day or not.
Q. Do y ou recall, Mrs. Bishop, whether or not you picked
the car up on the day that the accident-strike that. Put it
this way, you know the accident occurred in the early morning
hours of the 13th ?
A. I picked the car up one afternoon and t.he accident
happened a little after 12 :00 o'clock that night.
Q. The following morning ?
page 106 r A. Yes.
Q. Are you certain you picked up the car that
afternoon or the day before 1
A. No, he came and got it the night after I picked it up in
the afternoon.
Q. Do you lmow what time of day you picked it up?
A. I must have been about 5 :00, 5 :30.
Q. Do you know what time your son got there ?
A. I don't remember exactly but I do lmow that he came
and stayed just a litle while and left, going back to the job.
Q. You say you got the message or the call that the car
was r eady that morning early?
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A. Sometime during the morning, yes.
Q. And, then, it was the following day that your husband-

strike that. So that he came home that evening later than
your son 1
A. That is right.
Q. \i\Then you went over there, then, the car was all ready
for you and you just carried it to your hornet
A. That is right.
Q. And it stayed at your home until your son came and
picked it up and carried it to King George County pursuant
to the permission his father had given him 1
page 107 r A. Yes.
Mr. Miller: No furthe.r questions.
REDIRECT EXAMINATION
By Mr. Marks :
Q. One further question. Mrs. Bishop, did the car that
had been on loan to you, all during the time you were waiting
for this one to be delivered, have dealer's tags on iU
A. Yes, it did.
(The witness stood aside.)
Mr. Marks: I would like to call Mr. Sands of Liberty Mutual and would like the privilege of examining him under
the privilege of cross examination.
Mr. Miller: He is called as an adverse witness.
PETER N. SANDS, being first duly sworn as an adverse
witness in behalf of the plaintiffs, testified as follows :
DIRECT EXAMINATION
By Mr. Marks:
Q. Mr. Sands, will you ·s tate your name, adpage 108 ~ dress and occupation Y
A. Peter Sands, 35 years old, 2311 Cranbrook
Road, Claims Supervisor of Liberty Mutual Insurance Company.
Q. Directing your attention to an accident involving-an
accident between-Claude Bishop, Jr. and Mr. Ellis' com-
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pany, whatever name, and the death of Colonel MacMillan,
which occurred August 13 in the early morning hours in
1964 up in King George County, were you in charge of that
:file from its inception 1
A. Yes, sir ; although, there may have been some things
in that file I did not handle.
Q. Do you have the file1
A. Yes, sir.
Q. Will you ·state when Liberty Mutual was :first put on
notice that an accident had happened involving the particular vehicle being operated by young Mr. Bishop 1
A. It would be on August 17, 1964.
Q. From whom did yon get that notice 1
A. Nelson Sandridge from Hartford.
Q. Did he tell you the r eason why he was givmg you
notice and on whose behalf he was giving you notice 1
A. No, sir. I ought to clarify this; this was a telephone
report and I did not take this but I }rnve a copy of the telephone report here.
page 109 ~ Q. ·who did take it 1
A. Mr. Gene Kamper.
Q. What does the telephone report r eveal 1
A. It says, "Accident: 8/13/ 64 ; time: 12 :30 a.m.; U.S.
301, three miles north of Rappahannock ; assured delive.red
auto brand new to Claude Bishop on 8/11/64. Bishop, on
8/13/64 drove up to job site in King George, ran over Colonel
lying in middle of road. King George Trooper Buchanan;
no charges, and the fact that Colonel MacMillan was deceased."
Q. Subsequently did Liberty Mutual file an SR-21 with
anybody in conn ection with this accident1
A. No, sir, I don't think we did and let me explain that by
saying the indication in the file was that we perhaps did file
one under protest; howeve.r, it was not clear and we checked
with the Division and found that one had not been filed.
Q. Mr. Sands, would you take a peek at that (indicating ) 1
Mr. Miller: May I see it1
A. I don't recall that.
By Mr. Marks :
Q. I know you don't.
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(The document was discussed between counsel.)
A. (Continuing) I wrote a letter; this is a request letter we send to the Division. It says "One
search, $1.00," it did not turn one up.
Q. This is a search and a dollar, isn't that right~
A. Yes.
Q. Doesn't that have the mailroom stamp of the Division
of Motor Vehicles'

page 110

~

Mr. Miller: I will have to object to that.
The V\Titness : I don't ]mow what happened, we searched
carefully to see if th er e was one and it apparently was not
fil ed and there was a lot ofcorrespondence about it.
The Court: Regardl ess of what has been said, except
that it was filed or was not filed in evidence, there has been
some hearsay testimony in r egard to this as to what the
Motor Division told Mr. Sands and I will not accept that in
evidence and will strike that from the record now so, as it
stands now there is no proof of whether or not it was filed
and you are right back in the beginning.
Mr. Marks : May I represent to the Court that we requisitioned a copy of the SR-21 on the basis of the paper this
gentleman holds in his hand. We were informed that the
Division of Motor Vehicles did not r etain their
page 111 ~ files long enough for them to have copies presently on file.
The Court: What did they do with their files 1
Mr. Marks: Destroyed them. Financial r esponsibility
canses what we are talking about.
The Court: Let me look at this letter. L et me look at the
letter you have.
(The Court examined the document.)
The Court : All right, gentlemen. Mr. Marks, suppose you
explain to the Court why you feel this is essential to your
case~

Mr. Marks: It is essential for t.his r eason, the information contained upon it-that lette.r which Your Honor holds
in his right hand, which is a letter on the Hartford Accident
and Indemnity Company stationery, indicates a figure of a
"21" under a policy number which we understand to have
been the Liberty policy number.
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The Court: vVhat is your position, Mr. Milled
Mr. Miller: I think counsel owes the Court the duty to be
fair in this situation. I am speaking of myself; if Mr. Marks
will tolerate it, I ·will try to give the Court as complete a
picture of what happened as I can. Apparently, the SR-21
was filed by the Hartford Company in November, 1964. In
late December 1964 or early J anuary of 1965
page 112 r there arose a que'S tion as to whether or not
there had to be an SR-21 filed on behalf of Lawrenceville Motor Company.
The Court : This originated by the Division of Motor
Vehicles~

Mr. Miller: Yes, sir ; the Liberty Mutual file reveals-I will
be glad to pull the correspondence on it- it stated they did
not have to file an SR-21 and told the Division-and the
Division of Motor Vehicles- ther e was some controversy
about it; finally, the Liberty Mutual made the decision. There
was indication they would file an SR-21 under protest, need
not have to but they did have a policy at t.he time this accident happened, for Lawrenceville Motor Company. Even
though they protested they did not cover this accident. It is
a matter of practical things, as Mr. Sands stated; they would
file that under protest and his file noted that they filed one
under protest, that t.hey did not have it for this and that they
would only protect Lawrenceville Motor in the event there
was a responsibility on Lawrenceville Motor itself.
The Court : Mr. Sands, see if you can fmd the correspondence dealing with this SR-21, with the Division of Moto.r
Vehicles, and any other correspondence you have
page 113 r in your file ; any thing you have in connection with
the filing of an SR-21, memoranda, copie·s of letters and the lilrn.
Mr. Miller : May I make this point with the Court ¥ With
frequency there has been great controversy with carriers
and the Division of Motor Vehicles, in filing an SR-21, sometimes the Division of Motor Vehicles, if you file it under
protest, they will not accept it; they throw that out. The
thing we under stood that had happen ed was that the filing
of the SR-21 on behalf of the operator to cover this accident
was sufficient because, actually, if there was 'Such policy, its
omnibus clause would carry to Lawr enceville Motor even if
there wasn't any coverage, so there wasn't any problems. I
know I thought that was straightened out, but trying to
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protect Lawrenceville Motor Company, it was not certain
whether this filing under protest had or had not been made.
To make certain on a number of occasions, twice, as a matter of fact, we had people go to the Division of Motor Vehicles to make certain there was n o filing and they were told
there was none. This other thing surprises me, Judge.
The Court: It doesn't surprise me at all, I have had a lot
of dealings with the Division of Motor Vehicles.
page 114 ~ Sometimes they have r ecords and sometimes they
don't. 'What I want to do, gentlemen, is see if you
can agree with what took place here. Let me read this corr espondence.
Mr. Miller, do you see anything privileged about this correspondence here1 This was obviously prepared by Liberty
Mutual, not with their consent or in connection with their
attorneys or for the attorneys or by the attorneys; I lrnow
of no rule why Mr. Marks shouldn't be privileged to examine
these letters, but I want to give you an opportunity to be
heard on it if you feel othe.rwise.
Mr. 1filler: This letterThe Court: The letter to the Division of Motor Vehicles.
Mr. Miller: This letter has gone to the Division of Motor
Vehicles; I cannot claim that the letter going to the Department, as a Public Record, is privileged.
The Court : How about the memoranda Y That just goes as
to the search1 That is a company matter, doesn't have anything to do with attorneys ; you don't get into attorney-client
privilege. It doesn't help Mr. Marks any, either.
Mr. Miller: Well, the problem, Judge, with this
page 115 ~ memorandum is that there are some indications it
was not filed and some indications they were filed
and this thing was checked to make certain it was not.
The Court : I am not concerned with whether or not, I am
only concerned with whether you see any privilege involved
he.re like you all discussed last Thursday with me; I fail to
see it. It appears clear to me that Mr. Marks can examine
papers Wm that in possession of Mr. Sands and I ask you u
you feel otherwise? If so, why1
Ur. Miller: I think this probably is privileged, if Your
Honor please.
The Court: Tell me why.
Mr. ~filler : We 'vill waive the privilege.
The Court: Her e, Mr. Marks, read these over. (Handing
documents to counsel.)
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By Mr. Marks:
Q. Mr. Sands, while I am reading them over, will you
check, while I am reading them over, the policy number
shown in the certification on t he bottom of Watkins' letter
and see whether or not it is your policy number.
Mr. Miller: I am going to object to that letter going in.
I will have to object to that letter, that is hearsay .
The Court: He is not introducing the letter,
page 116 r he is asking Ur. Sands to check and see if the
number on that letter corresponds with a number
on a policy issued by the Motor Company.
Mr. Miller: All right, if that is all he is asking. I do not
want to waive my objection.
The Court: I understand your objection. He has not introduced it now. Let's move along here.
By Mr. Marks:
Q. Isn't that your number ~
A. Yes, sir.
Q. It is said in t.his memorandum of July 29, 1966, signed
by Mr. Buttermore,-who is Mr. Buttermore?
A. An adjuster.
Q. "Our file shows that one was filed on January 13, 1965."
Does your :file so show¥
A. Our file shows that an SR-21 was filed on January 31,
1965; however, after a later search.
Q. Does it show that1
A. Yes, sir.
The Court: Just a minute, we are going to put both of
you und er the same rule and that is, you are objecting, Mr.
Miller, to the letter that Mr. Sands had in his hand on the
grounds that it js hearsay. It seems to be conpage 117 ~ sistent that if Mr. Sands has had some oral report from an adjuster that some clerk in the Division of Motor Vehicles advised him there was no filing, that it
stands on the same basis this letter does. I am not going to
allow parts of evidence and not allow all of it in.
Mr. Miller: I am of the position that if it all goes out, it
is all right wit.h me. I want to point out to the Court that we
are talking about a file in the case and whether or not an
SR-21 was :filed with t.he Division. We tried to be candid with
the Court that there was a mess up, apparently, with the
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Division of Motor Vehicles, ox a decision not to file an SR-21.
The Court: All of that was explained to the Court, Mr.
Sands, look in your file and see if you have in your file that
an SR-21 was filed with the Division of Motor Vehicles in this
matter. If you do, extract it from your file and hand it to me.
(The witn ess handed a document to the Court.)
The Court: I want the record to show that what I am
going to say I am not accepting as evidence in this case,
although some may be evidence and some not, but the mere
fact that I say it, it is not evidence. Mr. Sands, I have a
part of your file, memorandum signed by Mr.
page 118 ~ Martin Buttermor e dated July 29, 1966 wherein
he said, "I question ed her e because our file shows
that one being an SR-21, was filed on January 13, J965." So,
apparently, Mr. Buttermore, when wrote this memorandum,
had seen one in your file or the file you have ther e and my
requ est to you is to look through that and pull out what Mr.
Buttermore was apparently r eferring to.
The Witness : Unless y ou are referring to that, Your
Honor. (Indicating)
The Court: May I see that ?
The Witness : Certainly.
The Court: Suppose I hear from both of you. All right
gentlemen, I do not see where the SR-21, whethex it was
failed to be filed would be controlling to this case.
Mr. Marks : I don't, either.
The Court : You are r elating to the Court that if one was
filed it wouldMr. Marks: It would have bearing on it ; the file itself
shows it.
The Court: I have the claim file of Liberty Mutual that
on th e front of it has a stamp saying, "SR-21 filed, 1/ 13/65."
I also have before me some memoranda that inpage 119 ~ dicate that Liberty Mutual subsequently c.h ecked
with DMV and were advised that a search of their
records did not indicate that an SR-21 was filed. I also have
before me, typed on the bottom of a letter sent to DMV
asking the same question that a search of the same r ecords
of DMV, as of that date, that an SR-21 was filed. It appears to me that both of you gentlemen agr ee t.hat whether
an SR-21 was filed or not filed does not control the ultimate
decision in this case on any point.
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It appears to me that at this point you gentlemen, and I
urge you to stipulate, tbat Liberty Mutual shows one was
filed, that a search of the records subsequently indicates that
on one occasion someone up the.re found what purported to
be an SR-21; it is not here before the Court, and on another
occasion they did not find it. All of this the Court w:ill consider for wbat it is worth.
Mr. Miller: There arc two stipulations; number 1 is that
if there were a filing by Liberty Mutual it was a filing by
protest, that it did not extend the coverage. It was only a
demand by the Division of Motor Vehicles and because it
did have the policy for Lawrenceville Motor Company.
The Court: I understand that Mr. Marks conpage 120 r cedes the point that if one was filed, it doesn't
control whether your company has coverage on
this driver of this automobile at the time.
Mr. Miller : Does the Court understand that if it were, it
was a protest filing 1
The Court: I think the company of Liberty Mutual has
been consistent. They took the position they didn't have
coverage, they didn't lrnow whether they had coverage or
not.
Mr. Miller: The Liberty Mutual :file, the stamp on the
front of the file is made by the Claims Department, by Mr.
Sands, but the actual file is made by it and thr. fact that that
stamp is on the front does not conclusively show it was actually done. I will not tell the Court it was done. This is a
question of decision as to whether they were or not going
to be filed.
The Court: Whether or not an SR-21 was filed, what motivated the filing, is not going to determine my decision in this
case. Maybe it should have a greate.r influence on me than
it does have ; that doesn't matter. I am not going to decide
the case on whether an SR-21 was filed. ·why don't you get
your heads together and agree on a stipulation 1
Mr. Marks: Let me try one on for size. It
page 121 r was stipulated between counsel that the jacket
of the Liberty Mutual Claims File introduced by
Mr. Sands shows, by rubber stamp and ink notation, that an
SR-21 was filed with the Division of Motor Vehicles on January 13, 1965 by the Liberty Mutual Insurance Company; number 2, that this filing, if actually made, was under protest;
number 3, that on May 1, 1965, Tufr. Nelson W. Sandridge of
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Hartford Accident and Indemnity, wrote to the Division of
Motor Vehicles requesting a search for an SR-21 filed on
behalf of Lawrenceville Motor Company, resulting from the
August 13, 1964 accident and that it received back from the
Division of Motor Vehicles a memorandum tacked on the bottom of the letter of inquiry, which letter of inquiry bears two
stamps of the Division of Motor Vehicles, May 19 and May
21, one search for an SR-21 on Lawrenceville Motor Company, Incorporated; an SR-21 from Liberty Mutual Insurance
Company, Policy No. AG 1551025246 0414, certifying coverage on a 1964 Pontiac; that subsequently, under date of
July 27, 1966, Liberty Mutual Insurance Company addressed
a letter to the Division of Motor Vehicles which bear s a .receipt stamp of July 8, 1966 of that agency, repage 122 ~ questing a search for an SR-21 filed "BY us on
January 13, ] 965 or by anyone else, concerning an
accident which occurred on August 13, 1964 in which Claude
Bishop, Jr. was the operator of the vehicle and Lawrenceville Motor was the owner of the vehicle." This bears the notation in ink, "One search, $1.00, 7/ 28/66," and the initials
P.S.T.P., it looks like; I am not clear about the initials.
Mr. :Miller: You understand it stated it was not found 1
Mr. Marks: Just a moment-that Mr. Sands' fil e discloses,
and counsel beli eves, that at that time no SR-21 was found
by whoever made the search.
I s that satisfactory to you~
Mr. Miller : Just one thing, he referred to a Pontiac r egistered bv Lawrenceville.
Mr. 11:arks: I said that the letter from Mr. Buttermore
shows that the owner of the ve.hicle was Lawrenceville Motor
Company.
Mr. Miller: I object to any conclusion that, if the Court
please, it was r egistered in Lawrenceville or owned by Lawr enceville Motor Company.
The Court: I will not accept it. Do you accept it, Mr.
Marks?
Mr. Marks: No, sir. The letter says what I said
page 123 ~ it says.
The Court: All right, the stipalation between
you gentlemen, we can't require Mr. Miller to stipulate; if
he fails to stipulate that we will exclude that from the r ecital he made and preserve your stipulation.
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By Mr. Marks:
Q. I hand you a letter dated July, 1966, on the stationery
of Libe1-ty Mutual, addressed to Mr. Baugh; would you look
at that record and read it into the record'
A. "Division of Motor Vehicles, Bureau of Safety Responsibility, P. 0. Box 1298, Riclunond, Virginia; Re : William D. MacMillan, A-533-25902:
"Gentlemen,
This is to r equest a copy of the SR-21 that was filed by us
on 1/ 13/65 or by anyone else concerning an accident which
occurred, date, August 13, 1964; place, U.S. 301, three miles
north of Tappahannock, Virginia; operator, Claude V.
Bishop, Jr . . . . (reading)
And the.re is also some writing at the top to indicate they
searched for it.
Q. P encil notations at the top?
A. Yes, sir.
Q. Unless you know what they are, I don'tpage 124

~

The Court : There is no question about that,
Mr. Marks. Is this all we need on this point,
gentlemen 1 All right, Mr. Sands, I have a portion of your
file and I am going to r eturn it to you.
By Mr. Marks :
Q. Now, Mr. Sands, directing your attention to some conferences which wexe purportedly had between yourself and
Mr. Lawrence, as a r epresentative of Hartford Accident and
Indemnity Company, at or near the time when the case was
scheduled to be heard in the Circuit Court of King George
County, the case of MacMillan's, Administrator, will you tell
us whether you did receive a letter from Mr. Lawxence in
behalf of Hartford Indemnity, to arbitrate?
A. Yes, sir.
Q. How long an interval had elapsed before you saw the
letter'
A. Yes, sir, I was on vacation.
Q. Were you aware at that point that Virginia Farm
Bureau was in the picture~
A. Not to my knowledge.
Q. You indicated a willingness on the part of Liberty to
arbitratet
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A. Yes, sir.

Q. W"hen, after that, were you made aware of
fact, and by whom, that there could be no
arbitration because of Farm Bureau's unwillingness to do so 7
A. I believe that it was actually by copy of a letter which
Attorney Kenneth Miller sent me from Attorney Frank Miller. I don't recall the date of it.
Q. Do you have tlrn letted
A. Yes, sir, I lrnow there is a copy in here. Her e is one of
December 13, 1966. I think that is the one you are referring
to.
Q. Does it say anything about arbitration 7
A. No, sir.
Q. Then it couldn't be, could it, the one we are r eferring to1
You said you thought it was a copy of a letter Mr. Ken
Miller sent, a letter to Mr. Frank Miller 7
A. I thought you said when Farm Bureau was in on it.
Q. No, I said wh en Farm Bureau declined to arbitrate and
that, therefore, there would be no arbitration.

page 125

r the

Mr. Miller : That is arguing.
The Court: The evidence in the case will be from the
answers of the witnesses, Mr. Miller. Don't worry about how
the questions are asked, that is not evidence.
A. Ther e is a letter dated February 1, 1967.
page 126

r By Mr. Marks:

Q. And from whom to whom 7
A. That is a letter from Mr. Frank B. Miller.
Q. To whorn7
A. To Mr. G. Kenneth Miller.
Q. Now did you r eceive from Mr. Bishop, regardless of how
it was actually mailed, suit papers and a letter which is undated but there is y our date stamp of August, 1966 7
A. Yes, sir, I received this letter. I don't recall that the
suit papers were attached to it but they may ver y well be.
Q. Do you recall what response you made 7
A. Yes, sir, I believe I sent them back.
Q. To whom7
A. To Mr. Bishop, with a letter of my own.
Q. Can you find your "sending them back letter 7"
A. W"hat date was that received 1
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Q. August 15, 1966.

A.
Q.
A.
Q.

Yes, sir, my letter of August 17, 1966 to Mr. Bishop.
Addressed where?
Rawlings, Brunswick County, Virginia.
Will you let us have a copy of that letter7
Mr. Marks : While he is looking at that, here

page 127

r is another one.

Mr. Miller: They are all right, we have no objection to any of them.
By Mr. Marks:
Q. The second letter is the letter referred to in the fust
copy, is it noU You suggest that Mr. Bishop refer to a letter
that you had written Y
A. Yes, sir.
Mr. Marks: We will offer those.
By Mr. Marks:
Q. Now at that time, Mr. Sands, the case wasA. Beg pardon Y
Q. The lawsuit in King George County was not m default, was iU
A. Not to my knowledge.
Q. Had Liberty Mutual made a full investigation of the
facts surr ounding the accidenU
A. Yes, I think so.
Q. And when had that investigation been made with r espect to the time of the accident 1 Of course, it had been made
afterwards but how soon after did they start Y
A. It would be difficult to say. I would say within a day
or so after we got the telephone report.
Q. Did your file indicate the day of the telepage 128 r phone call f
Mr. Miller: He said pr eviously the 17th, that was from
Mr. Sandridge.
By Mr. Marks:
Q. Did your assignment adjuster do it?
A. Yes, sir.
Q. Do you lrnow whether or not he interviewed witnesses at
that time in the course of his investigation 1

Liberty Mutual Ins. Co. v. C. V. Bishop, et al.

83

Peter N . Sands
A. Yes, sir.
Q. Did he take pictures?
A. Yes, sir, he did.
Q. Did he talk to Police Officers?
A. Yes, sir.
Q. Did he talk to young Mr. Bishop, the driver, to your
knowledge ?
A. Yes, sir.
Q. Did he talk to Mr. Ellis of Lawrenceville Motor Company?
A. Yes, sir.
Q. When did you call off your investigation? In other
words, when was it complete with respect to the accident, I
am speaking about now, not any of these exhibits.
The Court: While Mr. Sands is looking through his papers
to answer your questions, I am going to mark
page 129 r this letter from Peter N. Sands, dated August
17, 1966, to Claude V. Bishop, Sr. and Jr., as
Plaintiffs' Exhibit No. 16.
(The said letter was marked and filed as Plaintiffs' Exhibit
No. 16.)
The Court: The letter from Peter N. Sands, dated July 19,
1966 to Mr. Wilbur C. Allen, Plaintiffs' Exhibit No. 17.
(The said letter was marked and filed as Plaintiffs' Exhibit
No. 17.)
A. It is r eally quite difficult to say; just speculating, I
would say p erhaps November of 1964. I would think that
would be about right.
Q. Then you had a fairly full investigation tiled in 1966, in
the super file 1
A. Did we have one ?
Q. Yes.
A. Yes, sir.
Q. Now, Mr. Sands, one last thing; I believe that Liberty
Mutual, through the agency of Mr. Burrow, was the recipient of a letter which I mailed out in 1967, shortly before
this suit was settled, the one in King George, was it not?
A. The one to Mr. Burrow, yes, sir, I am sure
page 130 r there is one in here.
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Q. ·w ill you find that, please'
A. Yes, sir, that is dated July 27, 1967.

page 131

•

•

•

•

•

•

•

•

•

•

~

Q. Do you see a copy of a letter from your attorney to me
in response to that letter?
A . Yes, sir .
Q. May I see it '
A. A copy of a letter to you.
Q. Yes, sir, from your attorney in answer to mine of the
27th to your company. Is this the only response you found
with r espect to it'
A. Yes, sir.
Q. Will you state what, if anything, the demand was in
my letter of the 27th'
The Court: -Won't it speak for itself~
Mr. Miller: I am going to object to it, Judge. We are getting into a long matter. L et me tell the Court that it really
would not be appropriate to come in. If he is
page 132 ~ saying he made demand and the letter makes demand, we will agree to that and we will not enter
a defense.
The Court: Stipulation; see if you can agree on a stipulation.
Mr. Miller : I haYe no objection, Your Honor , to him r eading the paragraph of the letter.
The Court : You all agree on the stipulation'
Mr. Marks: ·v re agree he wrote that letter to Liberty Mutual, that parag-raph of that letter.
Mr. Marks : That is all I want.
The Court : Read it.
Mr. Marks: I am going to give 1t to you.
Mr. Miller: W e agree that it is the paragraph of the letter
w.ritten by him on that clay.
The Court : In other words, I understand that this photostatic paper, that I am marking Plaintiffs' Exhibit No. 18, is
a part of a letter written by Mr. Marks to whom 1
Mr. Marks : To Mr. Burrow of Liberty Mutual.
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The Court: The letter he wrote on July 27, 1967 to Liberty
Mutual, contained a paragraph, or the writing contained this.
All right, gentlemen.
page 133

r By Mr. Marks:

Q. Was anything done or said or written by
Liberty Mutual in respon se to the paragraph of the letter
which is Plaintiffs' Exhibit No. 18, other than the letter you
show us from Mr. Miller?
A. I don't think I understand your question.
Q. Does your file disclose that any response was made to
the statement, demand or suggestion made in the portion of
the letter y ou hold in your hand, except the letter from Mr.
G. Kenneth Miller you showed me a few minutes ago1
A. No, sir.
Q. Mr. Sands, it is a fact, is it not, that continuously and
continually, from the inception of this claim, Liberty has
taken the position that it is relieved from r esponsibility to
provide any insurance in this case, by Page 2 nnder the heading "None of the following is an insured: Paragraph 3, subparagraph b."
A. Yes, sir.
Q. What is the rest of it1
A. P erhaps a question of permission.
The Court: I understand you to say there was no coverage because there was a question of whether this was permissive use and also for the number he r eferred
page 134 r to. Read that to me, "The following policy excludes your company from coverage of this accident."

A. "None of the following is an insured-" and this is an
exclusion-"Any person or organization other than the named
insured with respect to any automobile (a) owned by such
per son or by an individual other than the named insured, of
the same household . . . (reading)"
By Mr. Marks :
Q. Do I understand you to say that you read two parts,
that your denial of coverage was based on both of those parts
or just the latter part ~
A. Based on both, but permissive use being one and this
section being the other.
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The Court : We are talking about where there are three
he.re-you read the first part of this sentence and followed
up, "possession of which has been transferred by another insured pursuant to agreement of sale."
A. Yes, sir.
The Court: Is this the part you felt excluded coverage
following the letter "B 1"
A. Yes, sir.
By the Court:
Q. And not the top part, "exclusive of permissive use 1"
A. This is our primary r eason.
page 135 r Q. The question Mr. Marks asked you, wer e
your r easons-about your r easons, and that will
have some bearing on the outcome of this case and I want
to have it clear what is the r eason, or what is the r eason you
denied coverage 1
A. That is the reason.
Q. The question was whether or not the driver of the
vehicle had permission to use it and aside from that, under
this policy, the exclusion, I will call it, "the possession of
which has been tran sferxed to one by the named insuredMr. Miller: This is not the escape clause ; that refers to another provision.
The Court: All of those refer to various things that are
policies in escape clauses and not confined from one to another. This is for information; as I take it, Mr. Sands- I am
not taking a position on it that there were othe.r r easons yonr
company felt you would not extend coverage. Those two
things were r esolved against you, that you would have extended coverage on 1
Mr. Miller: Counsel did a cer tain part of the defense, like
notice and so forth but I do think this is a primary basis
upon which it was originally done.
page 136 r The Court : I want to know what r easons
Liberty Mutual gave when they didn't extend
coverage in this case. I am not questioning the validity of it.
By Mr. Marks:
Q. Did you and/or Libert y Mutual address a communication to Mr. Bishop and advise him as to why you thought
your company was not entitled to coverage under your policy1
A. Not to my lmowledge.
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Q. Will you look and see whether you did or didn't?
A. The only communication I had were those two letters.
I don't Jmow if these are in this file.
Mr. Marks : What two letters 1
A. The two you had, one to the Allens and one to Mr.
Bishop.
Mr. Miller: No. 16 and No. 17.
By :Mr . Marks:
Q. So you never questioned Mr. Bishop's right to coverage after the collision until after the suit was brought, did
you T
Mr. Miller: I object to that. His only evidence all morning has been on the same point.
Mr. Marks : I am asking whether you denied coverage on
lack of permission until this suit was brought1
page 137 r A. The only letter I wrote to Mr. Bishop is the
one you have.
By ~fr. Marks:
Q. Will you answer whether you denied it on account ofdid you ever deny coverage on the ground of lack of permission 1
A. I don't think we everQ. "What I want to lmow is whether or not you ever spelled
out on either an inter-company memo communication with
another insurer or to anybody other than your attorney, why
you did not have coverage 1
A. Yes.
Q. To whom did you spell it out t
A. Let me say there is an exchange of correspondence between myself and also Mr. Burrow and our home office legal
department.
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By the Court:
Q. When was the first time, m any any insurance com-
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pany documents, that you questioned the permissive use by
young Bishop of the vehicle 1
A. Here is one memorandum, October 19, 1964.
Q. Was that the first one 1
page 139 ~ A. The first one I have seen, yes, sir.
The Court: All right, ~lr. Marks.
Mr. Marks: That is all I have.
CROSS EXAMINATION
By Mr. Miller :
Q. Mr. Sands, the policy that Mr. Marks introduced and
which the Court has marked as Defendant's Exhibit No. 3The Court: No, it is Plaintiffs' Exhibit No. 3.
By Mr. Miller:
Q. Is that a policy duly authorized by the Corporation
Commission of Virginia 1
Mr. Marks: If Your Honor please, I submit that the witness can't answer that.
Mr. Miller: He has checked it.
A. Yes, sir, I can.
The Court: I would like to hear you tell me why he can
testify like that.
The ·witness: The policy we are referring to has been
specifically issued by the Corporation Commission.
The Court: If it has been, you must have a way of doing it;
can you do this with Mr. Sands~
Mr. Miller: He has been there and checked it, the docket
number, where this specific policy and its provipage 140 ~ sions we are r eferring to are true.
The Court: ·what is your position 1
Mr. Marks: Let him go ahead. That is my position. If he
has been there and has checked it, it is all right.
The \iVitness: I have not been there myself and checked it.
Mr. Miller : If I tell the Court that I checked itThe Court: Tell me what~ These things that you can't
proveMr. Marks: I agree that this was approved by the Corporation Commission, and on the date of our accident.
The Court: Do you so stipulate that, Mr. Milled
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Mr. Miller : Yes, sir.
By Mr. Miller :
Q. You state that the first letter you wrote to Mr. Bishop
telling him you could not afford coverage to him on behalf
of the company was a letter that has been put into evidence,
Plaintiffs' Exhibit No. 16, dated August 17, 1966 ?
A. That is right.
Q. You have also acknowledged that your company received the letter signed by Mr. Bishop and his son
page 141 } which was undated but received by your company on August 15, 1966, is that correcU
A. Yes, sir.
Q. Would you tell us whether you have ever had any request, at any time, for coverage from Mr. Bis.hop during that
time ?
A. No, sir.
Q. When you investigated the case immediately, or shortly,
a short period of time after this accident occur.red and you
received a telephone message from Mr. Sandridge of Hartford A and I , was that investigation solely on the facts of the
accident or did it include both the facts of the accident and
the questions of whether or not there was coverage?
A. Did my investigationQ. Th e company's investigation of both?
A. Yes, sir.
Q. It is upon this investigation that the company, when
it was completed, turned in its position that there was no
coverage?
A. Yes, sir.
Q. Could you tell us what the significance of the $1.00
search on this letter is ?
Mr. Miller: It was read in and so forth.
The Court : You have them in the papers you
page 142 } are looking at.
Q. WJrnn there is a mark on a request for a copy of a
filing and there is marked on there "$1.00 for search," as
was the requested letter read, can you give us the significance of what that means in connection with the response of
a search at the Division of Motor Vehicles ?
A. It means they found it is not on file.
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Mr. Marks: I submit he is not able to answer what it
means.
The Court: Wait a minute, gentlemen. You all have made a
stipulation as to that point and I am of the opinion that what
I have heard here today and some of the things I have heard
-some of it is difficult to get what is not evidence out of my
mind; both sides checked, one answered that it was and one
that it wasn't.
Mr. Marks: I don't mean to be captious or over technical,
but they put "search" whether they find anything or whether
they don't.
The Court : Mr. Miller asked the question, I don't think
the question is necessary because in the stipulation you
agreed there was a search and nothing was found on one
occasion and another search and something was
page 143 r found.
Mr. Miller: I didn't agree to certain facts.
Q. Mr. Sands, was the investigation which was delivered
to counsel for the Hartford in November, 1967, the investigation that was made shortly after the accident?
A. Yes, sir.

Mr. Marks: Wait a minute, you delivered it, he didn't.
The Court: Make an objection.
Mr. Marks: I object to his answering what :M:r. Miller did,
and you know it wasn't the whole investigation.
Mr. Miller: No; as to the facts, Mr. Marks, don't you
agree with that?
Mr. Marks: I lmow I don't agree with the facts, I know you
gave me certain p ieces of a file in November, 1967.
By Mr. Miller:
Q. On the question-and I ask the Court's indulgence to let
me make certain this is right-has Liber ty Mutual ever filed
any SR-21 in the Division of Motor Vehicles in regard to this
accident, as to Lawr enceville Motor Company or anyone else,
except under protest or claim that it did not .h ave coverage'
A. No.
(The witness stood aside. )
page 144

r

Mr. Marks: The plaintiff rests.
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Mr. Miller: We would like to make our motions.
If the Court is satisfied, our testimony will be brief; if the
Court would like for us to make our motions at this timemay I ask to go ahead and state my motions 1
The Court: Mr. Marks, the Court would have no objection
~o Mr. Miller stating his motions after all of the evidence is
m.
Mr. Marks: I agree, and they can consider them as having
been made now.
The Court: And we will consider them, for the purposes of
the record, as having been made at this time. It might bother
you late.r if he comes up with something you have forgotten.
Mr. Marks: I would lilce for him to state his motions at the
conclusion of the case, if he will.
The Court: All right.
Mr. Marks: Because then I don't know if I will put rebuttal on or not.
page 145

r

GEORGIANA ELLIS, being first duly sworn
in behalf of the defend ant, testified as follows:
DIRECT EXAMINATION

By Mr. Miller:
Q. What is your name 1
A. Georgiana Ellis.
Q. \¥here do you live Y
A. Ambler, RFD-1, Pennsylvania.
Q. Where did you live in August, 1964?
A. Lawrenceville, Virginia, 709 Windsor Avenue.
Q. vVbat was your relationship to the Lawrenceville Motor
Company?
A. I did the bookkeeping and clerical work and later was
Treasurer of Lawrenceville Motor Company.
Q. That was not in August of 1964?
A. No.
Q. You did work in August with the company? Could you
tell us how the title for a car which is specifically ordered for
a customer, where the title o.riginates and how it is acquired
for a customer?
A. The title is made for the customer on the title application form at the time of the sale.
Q. Are you familiar with the fact that Mr.
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page 146

r Bishop

purchased a 1964 Pontiac Convertible in
19647
A. Yes, sir.
Q. Could you tell us whether or not that car had been
order ed prio.r to the time t hat it was delivered to the Bishops 1
A. Yes, sir.
Q. Could you tell us approximately how long it had been
ordered 1
A. vVell, from 60 to 90 days, probably.
Q. Could you tell us where the vehicle came from 1
A. It came either from Pontiac, :Michigan or Wilmington,
Delaware, I don't remember.
Q. This was a car which was specifically ord ered for the
Bishops?
Mr. Marks: Wait a minute, you are leading this witness
and she is your witness. You can ask her that but don't tell
her that.
The Court: Objection sustained.
By Mr. Miller :
Q. Could you tell us what type of agreement was made
with the Bishops originally in regard to this automobile?
Mr. Marks: If Your Honor please, unless the lady made
it herself, it is bound to be hearsay.
page 147

r By Mr. Miller :

Q. Are you familiar with itt
A. No, I could not say I was originally familiar with it.
Q. Could you tell us what the procedure was on vehicles
specifically ordered for customers 1
A. Wlrnn an automobile dealer makes out a requisition for
a car and he lmows a definite pexson is inter ested, and designates it and puts that on his car order. After he does that,
then usually the car bas that name, all the details will include the name on the records that are sent.
Q. Could you tell us whether or not you were familiar with
the fact, in the Summer of 19-strike that, familiar with the
fact that prior to August, 1964, that Mr. Bishop had ordered
an automobile?
A. Yes, sir.
Q. Could you tell us whether or not that car was ultimately
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sold to-strike that. Could you tell us whether ultimately
that car was r eceived and delivered to Mr. BishopT
A. Yes, sir.
Mr. Miller: You have seen this ? (indicating)
Mr. Marks: I have seen a facsimile, I haven't seen this.
Mr. Miller: You don't have a copy1
page 148 r Mr. Marks: No.
(Discussion.)
Mr. Marks : Go ahead, I am not objecting to it.
By Mr. :Miller:
Q. Can you tell us what that is 1 (Indicating)
A. An invoice from Lawrenceville Motor Company.
Q. vVho was the person to receive that automobile1
A. Claude Bishop.
Q. Is this the invoice that shows Mr. Bishop purchased it 1
A. It is.
Mr. Miller: We offer that.
(The said invoice was marked and filed as Defendant's Exhibit No. 5.)
By Mr. Miller:
Q. Can you tell us, when a new car is r eceived by a purchaser whether a car like in this instance, a r egistered owner
ever received a title from the Division of Motor Velucles Y
A. No.
Q. Can you t ell us what happens when a new car is received
and the procedure is followed 1
A. You make out the application for title on a bill of sale
from General Motors in this case.
page 149 r Q. When you make out this application for
title, who secures the r egistered title 7
A. Usually the purchaser .
Q. And this application, then, is forwarded to the Division
of Motor Vehicles 1
A. ·w en, in Lawrenceville, the county seat was right there
and they went there to do that.
Q. On the purchase of a new vehicle whlch is ordered pur-
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suant to this, would the Lawrenceville Motor Company ever
secure a r egistered title 1
A. No.
Q. And the fir st registered title would be in what person's
name1
A. In the purchaser's name.
Q. Who was the purchaser of this vehicle?
A. Claude Bishop.
Q. "'When the car is delive.red to the purchaser, could you
tell us whether or not the Lawrenceville Motor Company has
finish ed the work on the car ?
A. Yes, it is supposed to be, according to our agreement
with Pontiac, or whoever you are doing it with.
Q. At that time it is finished, so far as the company is
concerned 1 I r efer you to the application for title which is
marked as Plaintiffs' Exhibit No. 4 and ask you
page 150 r if this is the pxocedure which was followed in
the application for the title for Mr. Bishop ?
A. Yes.
Q. And did you fill those on t there at the Lawrenceville
Motor Company for purchase¥
A. Ycs, my name is on here.
Q. \:Ver e you present in the office when Mr. Bishop r.ame in
the office on the 14th?
A. I think so-now, I can't say definitely the dates.
Q. But a day or two subsequent to the accident you were
present w}rnn he was there1
A. Yes.
Q. Can you tell us whether or not Mr. Bishop made his
statement in .regard as to who owned that vehicle1
A. To put it in those exact words, all I can remember, and
they are not verbatim, of course, is, as he said in his testimony, he reassured my husband that he would not be out
anything, that it was his responsibility. H e acknowledged
that and was very concerned and very upset that it happened as everyone knows.
Q. Did he ever at any time deny that the vehicle was his
when it was deliver ed to his wife 1
A. No, not that I lmow of.
page 151

~

Mr. Miller: No further questions.
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CROSS EXAMINATION
By Mr. Marks :
Q. Mrs. Ellis, you looked at this certificate and said your
name was on it1
A. As a Notary.
Q. Now the jurat on the dealer's portion of the application has what dates on it1
A. I don't have my glasses on.
Q. This is what I am talking about, this date right down
here. (Indicating)
A. I think it says 14th, but I am not sure.
Q. It does say the 14th. That is your husband's signature
on t.he left-hand side 1
A. Yes, sir.
Q. And this shows that the vehicle received on August 11,
1964 by Lawrenceville Motor, was received from Pontiac,
Michigan, does it not'
A. Yes, it does.
Q. And it shows on the othe.r side that the vehicle was sold
by Lawrenceville Motor to Mr. Bishop on August 14, 1964,
is that correct?
A. Yes, that is what it says.
page 152 ~ Q. And this is your notarization 1
A. Yes.
Q. Was it fil ed out by M.r. Bishop himself¥
A. Yes, and my husband.
Q. We were talking about Plaintiffs' Exhibit No. 4, you
testified with regard to Defendant's Exhibit No. 5 which is
this photocopy of an invoice; that is what it says, car invoiceT
A. Yes.
Q. This made up on the date you received the car1
A. Yes, sir.
Q. It is not marked "paid 1"
A. No.
Q. Do you lmow if it was paid before August 14th when
the application for titleA. No, I am sur e it wasn't.
Q. You are sure it was noU Now, Mr. Miller asked you a
question or two with regard to usual practice; is it customary
fo.r a dealer to title new vehicles when they come in 1
A. To the purchaser 1
Q. No, to himself 1
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A. In our particular case they are on what we call a floor
plan.
Q. And the title remained in the Pontiac Motor
page 153 ~ Division or Financing Agent?
A. I don't know.
Q. Was a title possible until thisThe Court: You don't have a title 1
Mr. Marks: I asked if it was customary to title a vehicle
that came in from a manufacturer to a dealer prior to the
time that it is sold, and her answer is no.
By Mr. Marks:
Q. That makes no difference, whether you have a vehicle
for a private customer or whether it goes into stock1
A. That is right.
Q. Now it is true that this particular Pontiac, when possession was turned over to Mrs. Bishop on the 12th of August,
1964, had dealer's tags issued to Lawrenceville Motor Company on it1
A. Only from what I heard.
Q. But you haven't heard anything to the contrary?
A. No.
Q. Do you know anything about a prior vehicle that had
been linked to the Bishop family while this was on order 1
A. Several times, not just this particular instance, but
other times.
Q. Were they dealer tag vehicles 1
page 154 r A. Yes.
Q. Mrs. Ellis, were you present on the 12th of
August or whenever it was, that the 1964 Pontiac was turned
over to Mrs. Bishop with the tags on it1
A. No, sir, I was not.
Q. Can you tell us with respect to any other vehicle which
had been supplied the Bishop family by Lawrenceville Motor
Company, with tags on it 1 Had Mr. Ellis, to your knowledge,
imposed any r estrictions as to who should drive it and where
it should go?
A. Only like when Mrs. Bishop came in, he would assume
Mrs. Bishop was driving because usually it was their car.
Q. I am speaking about the one that was put out while
they were waiting for this one; do you know if they put any
restrictions on the use of that car1
A. Only what they told me.

Liberty Mutual Ins. Co. v. C. V. Bishop, et al.

97

Georgiana Ellis
Q. You didn't hear any restrictions ?
A. I wasn't there.
Q. Mrs. Ellis, had, so far as you ]mow and so far as the
r ecords of Lawrenceville Motor, which I understand you later
became President of1 had Mr. Claude V. Bishop signed any
paper of any kind with r espect to this vehicle before the
application for title was signed?
page 155 r A. Not that I know of, it wasn't customary.
By the Court:
Q. Mrs. E llis, you wer e present when the Bishops testified 1
A. Yes.
Q. I want you to correct me if I am wrong; is it your impression that your testimony and theirs as to the delivery
of the car and the fact that the car was delive.red to the
Bishops sometime prior to August 13, 1964, and t hat on August 14, 1964 Mr. Bishop paid a purchase price for the car
and an application for title to the car was deliver ed to him,
that between the delivery of the car to 11ilrs. Bishop and the
date of August 14th when the price of the car, purchase price
was given to your husband, an application for title was executed and deliver ed to Mr. Bishop, that this accident involved here occurred, is that correct?
A. That is true.
Q. Mrs. Bishop says that she was under the impr ession
that she r eceived the car on August 12, 1964; the invoice on
the car when it was delivered to your company shows August
11th and you stated t hat you had done work on the car to
get it ready foT delivery; would it be r easonable to assume
that her testimony is correct, that it was delivered on August 12th ?
page 156 ~ A. Yes, I think so.
By Mr. Miller :
Q. Ther e was one little statement, I believe, if the Court
please, that might be misleading. That is not the invoice
when it is deliver ed to Lawrenceville Motor 1 That is the invoice after Lawrenceville Motor receives it, that goes to the
customer ?
A. That is corr ect.
Mr. Marks: I agree that is right.
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By MJ.·. Miller:
Q. It was altogether possible that it was either delivered
to her on the 11th or 12th 1
The Court: Do you not lrnow7
The Witness: I don't know, sir.
The Court: The only one we have is that it was delivered
on the 12th.
:Mr. Marks: May I ask one more question 7
By :Mr. Marks:
Q. :Mrs. E llis, was it customary at that time, in the operation of LawTenceville Motor Company, to draw these invoices
up in advance of delivery of the car1
A. Especially when somebody is, Wm I say, anxious to
receive a car.
Q. This could have been dated prior to actual
page 157 r delivery 7
A. It wouldn't .have been dated prior to delivery to Lawrenceville Motor Company.
Q. It could have been prior to Mrs. Bishop's coming to
Lawrenceville Motor 7
A. Yes.
The Court: Mrs. Ellis came here from Pennsylvania, do
you gentlemen need her further?
Mr. Miller: I would like to ask her to remain. We have
worked the ar rangements out.
(The witness stood aside.)
(A shor t recess was taken.)
Mr. Miller: We tender an Administrative Order, approving the liability form attached thereto.
(The said form was marked and filed as Defendant's Exhibit No. 6.)
Mr. Miller: We rest, if the Court please.
Mr. Marks: Mr. Miller, will you state your motions at this
poinU
The Court: Gentlemen, it appears to me in this case that
the facts are not in material conflict. There may be one or
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two things you disagree on but, basically, the case here has
been submitted without material conflict as to the facts in
the case so it follows that the interpretation of
page 158 r these contracts and policies and the like are
really a question of law. Now rather than retrict or hear the argument several times, I am going to suggest we do it this way unless you gentlemen have some objection; that is, let Mr. Miller make his motions as to striking
the evidence, which I assume you are going to make, and Mr.
Marks make a motion and then I will take those motions
again under advisement and I will hear argument on the entire case, or certain aspects of the case that are material
and I will rule on all the motions of the case itself, as we get
there. Is that agreeable'
Mr. Marks: Yes, sir. I wondered, from a time standpoint,
if you planned to bring us back some other day for the
argument.
The Court: I am going to hear you partially on that after
some questions. I will select certain portions and ask you
to r estrict your argument to those issues and let me rule on
them, perhaps, one at a time.
Mr. lilfiller: Let the r ecord show that at tl1e conclusion
of the defendant's case the defendant moved the Court to
strike the evidence as to each of the plaintiffs, and the plaintiffs jointly, and enter summary judgment for the defendants
as to each of the plaintiffs and as to the plaintiffs
page 159 r jointly on the grounds, one, that we renew the
motion made at the beginning of the case. The
case is not a matter on which the Court has jurisdiction. The
plaintiff must show an action coming within the declaratory
judgment statute in order to maintain this suit and, secondly,
that if the Court has jurisdiction to hear the suit, it is not
a proper exercise of the Court's discretion to permit the
plaintiff to maintain this action, and, thirdly, on the ground
that the evidence is insufficient to sustain a verdict against
the defendant as to each and all of the plaintiffs; further,
upon the ground that the evidence shows, as a matter of law,
as regards the plaintiff Hartford, that it is estopped from
further claim against this defendant, because it agreed to
arbitrate its claim against the defendant; that after the agreement the defendant Liberty Mutual offered to Hartford portions of its investigation and gave up portions of its rights
to Hartford and that Hartford thereupon accepted and took
those rights and, subsequently, attempted to deny or renege
or breach the arbitration agreement; that there is an arbitration agreement with interests coupled, and it cannot do so.
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Further, upon the ground that there was no reby the Hartford o.r coverage by-strike
that-that there was no r equest for coverage by
Claude Vernon Bishop or Claude Vernon Bishop, Jr. ; that
the matter was almost two years old before any attempt was
asked of this defendant for any coverage; further, upon the
ground that the Hartford is estopped by virtue of the fact
that it :filecl. an SR-21 stating that it had coverage for the defendant Bishop, and that it has at no time withdrawn this
SR-21 and is bound by its action in that r espect.
Further, tl1at the evidence fails to show that the plaintiff
Hartford Accident and Ind0rnnity Compan y, and Virginia
Farm Bureau Mutual In surance Company, have any grounds
for an action against the Liberty Mutual on the ground s there
is no contract between the Liberty Mutual and Hartford
Accident, and Virginia Farm Bureau or any breach of any
contract owed on which any duties ar c owed by Liberty Mutual to these two plaintiffs. These appear to be two entirely
separate contracts with Claude Vernon Bishop and his son
Pete, Jr., as an insured unc1E>r a policy of insmance with
Claude Vernon Bishop, and that this insurer is not a party to
those contracts ; that this is not a tort action or any other
action permissible by the Hartford Accident and Indemnity
or Farm Bmeau, as this defendant owed no duty
page 161 r to either of these plaintiffs.
Further, that the evid ence fails to show that in
any event it J1as breached any duties to either of these plaintiffs. Further, on the grnund s that the plaintiff, Claude
Vernon Bishop, the evidence fai ls to show, while not admitting
there was any breach of any contract owed to him, the evidence fails to show there was ever any damage within the
jurisdiction of t.his Conrt, that the damages, if ther e were
any, the maximum would be $15.00 and that the same ground
stands for Claude Vernon Bishop, Jr. who, apparently, has
suffered no damage becanse no payment has been paid by him
on his behalf; the only payment made was made by Claude
Vernon Bishop. Accordingly, the.re is shown no breach of
any duty by the defendant, s.hown no breach of dnty to Claude
V. Bishop, that the evidence fails to show damages to Claude
V. Bishop or Pete, Jr., either recognizable in this Court or
within the jurisdiction of this Court or that any damage has
been suffered by them otherwi se.
The defendant furtJrnr moves the Court for judgment for
the defendant on the ground that the evidence shows, without
contradiction, that the vehicle in question was ordered by the
Bishops specmcally and they waited approximately 60 or
page 160

r quest
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90 days for this vehicle, that the vehicle was then
page 162 ( delivered to the wife of the purchaser; after being r eadied, was delivered to the possession of
the purchaser, which possession was ratified by the purchaser and the purchaser took possession and gave permission
to another to actually use it; that the policy of insurance
carried by this defendant specifically excluded coverage which
-excludes coverage after a vehicle has been delivered to a
purchaser under these circumstances and that this car is
specifically excluded; that the plaintiffs, any of them, failed
to show that the policy of insurance issued by Liberty Mutual extended coverage to tlrnm or any of them, that the defendant further says that the policy of insurance has not been
complied with in that the exercise or the control of the vehicle was, at the time of the accident, pursuant to pe.r mission given by Mr. Claude Vernon Bishop, Sr. and not by the
L awrenceville Motor Company, or any named in sured of this
defendant.
I think that cover s it.
The Court: Mr. Marks 1
Mr. Marks: We r espectfully move the Court to strike the
evidence on behalf of the defendant and enter
page 163 ( summary judgment in favor of the plaintiffs for
the following grounds: One, that this is a proper
case for decla ratoTy judgment as between the parties, in
view of the fact that the validity of a provision of the Liberty
Mutual Contract is called in question in the case, to wit, that
portion thereof which is contained in the definition of who is
not an insured, Subparagraph 3 (b), since the same is clearly
in complete contravention of t.he terms and the provisions of
38.1-281 of the Code of Virginia which is the omnibus clause
which is stated in all policies of auto liability insurance and
covers the automobil e liabilty matter in Vrginia. The state
has, in t.he same order it approved this one, appr oved an excess clause which has r ecently been outlawed in the Supreme
Court of Appeals in 209 Va., the identical escape factor involved in the two cases, Kaplan and the other one, are approved in the same order approving in this clause. They a re
all part of the same provisions of 38.1-381 of the Code.
Secondly, that the Court has .recognized in the Kaplan and
A ssociates case, and other cases which we are prepared to go
into with which Your Honor is familiar with that declara tor y
judgment action in a situation of this kind definitely lies.
Thirdly, the amount of the settlement made was
page 164 r settlement of a primary obligation of Liberty
Mutual, it is consider ed to be reasonable; the
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amount and cost of expenses incurred are r easonable but not
agreed upon as being recoverable. I think the cart follows
the horse automatically, particularly the Kaplan case, 209 Va.,
and its associated case. Now the only question before the
Court on t.he question of permission is that no restriction
on use was laid upon the vehicle at the time of its delivery by
Mr. Ellis who was then the P1·esident and operator of Lawrenceville Motors, Inc.; it was turned over with his dealer's
tags on it on the 12th of August, uncontradicted evidence.
The accident occuned on the 13th under the uncontradicted
evidence and on the 14th Mr. E llis himself filled out these
papers in his own handwriting, on which he shows the date
of sale of vehicle to be August 14, 1964 and swore to the
correctness thereof, so that we have a situation of this kind
and, if Your Honor will bear with me I will try not to be
too long. On both the Farm Bureau policy and Hartford
Policy, there is identical language which provides that newly
acquired automobiles will be automatically picked up upon
request, provided the insurer, either Hartford or Farm Bur eau has all of the family cars at that time. That
page 165 r is not the case here because Farm Bureau had
one family car and Hartford had the other so
that provision does not require an automatic pickup on a 30
day notice. The evidence is p erfectly plain her e, ther e is no
contradiction of the fact this was not a substitute for another vehicle own ed by the Bishops which was then being
traded in or was then in the sbop for repairs so the substitute vehicle does not come in the picture.
The only other vehicle is an either owned vehicle or nonowned vehicle. This could not be an owned vehicle under the
law in Virginia because of one pertinent fact and that is that
the title had never been tr an sf erred and was not transferred
until after this accident. It was still in Lawrenceville Motor s
by a bill of sale to Lawrenceville Motor; until it was transferred it could never be a vehicle owned under the law in
Virginia. I do not mean the technical steps in the Division
of Motor Vehicles, to come out with a title; I mean the execution of a transfe1· by the seller placing the complete equitable
title in the purchaser, which was not done in this case until
the 14th, after the accident. Therefore, it falls necessarily
within the non-owned coverage. Two policies are involved
which specifically provide that the insurance propage 166 r vided under the non-owned coverage is excess
over any other valid and collectible insurance.
In this case we have one of those situations which the law
has taken note of on many occasions in which the title, both
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equitable and legal, r emain with the seller, although possession has been transfe.rred. It is, therefore, a non-owned automobile in the excess clauses of Farm Bureau and Har.tfort.
Now we go one step forward and that is this; Your Honor
will r ecall the testimony of Mr. Sands, and that was very
plain, tlrny made an investigation of this accident, they took
a complete statement from Claude Bishop, Jr.
The Court: It won't be necessary to go into that.
Mr. Marie But this is a part of my motion.
The Court: I have made my mind up.
Mr. Marks : If Your Honor please, then my motion is thisThe Court: I want you to state your grounds in general
t erms instead of detail.
Mr. Marks : Let me put it this way, that there is no question but what due and adequate r eport was made, no question
but what due and adequate permission existed
page 167 r that no title had been transferred out and no
question of what cover age of the Bishops' policies, except in respect to that under the omnibus clause.
The Court: I am going to want to hear from both of you.
}vfr. Marks : Your Honor, I hate to interrupt the Court, I
have two r ebuttal witnesses to put on.
The Court: I am going to take your motions under advisement. Befor e we leave here tonight- we are not going to
complete this case tonight-I don't want you gentlemen to be
looking up a lot of law on points that the Court has already
r esolved in its own mind. T11ere is plenty left.
Call your witnesses.
CARSON E. HA?-.1 LETT, JR., being first duly sworn m
behalf of the plaintiffs, on rebuttal, testified as follows :
DIRECT EXAMINATION
By Mr. Marks :
Q. Bearing in mind that you have been pr eviously sworn,
I will ask you that after you knew your company was in this
case if you made an effort to determine from
page 168 r Liber ty Mutual the grounds on which it was refusing to afford coverage to young Bishop ?
A. Yes.
Q. "What did you do 1
A. I got in touch with this office and tried to find out on
what basis they were denying coverage. I never could learn
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what the basis was. As a matter of fact, I was eventually
referred to their atto.rney and the exact reasons for noncoverage were never made lmown to me.
Q. Did you talk to Mr. Sands?
A. I honestly do not remember.
Q. But you did talk to Mr. Mill er ?
A. Yes, on the phone.
Q. And you talked to other member s of Liberty Mutual ?
A. I talked to someone in the organization, I don't r emember; there was no recoTd made of the conversation.
Mr. Marks: That is all.
CROSS EXAMINATION
By Mr. Miller :
Q. You did lmow that the question of lack of coverage
was under the-you lmew it was an exclusion of the garage
liability policy?
page 169 ~ A. I had to assume they must be basing their
r easons for not giving coverage on the fact that
they had a provision in the policy, as a lot of those policies
did have, stating that if the person driving has coverage
of his own, then the garage liability will not apply unless the
named insured or employee is driving.
Q. You did understand any exclusion or exclusions under
the garage liability policy?
A. I didn't understand any, I was guessing, r eally.
Q. That is what you understood, isn't that correct ~
A. In my mind, yes .
Q. Really, you didn't get into the matter until the Summer
of 1966, two years after this accident had occurred?
A. That is correct.
Q. Actually, there have been a lot of nego tiations and
agreements between Liberty and Hartford, isn't that correcU
A. I didn't know anything about an agreement because
when I was first considering arbitrating the matter, I was
appr oached by P ete, and I refused, and stated "We would
rather take it under declaratory judgment."
Q. You lmow, as a matter of fact, that this question, when
you got into it, was two or three years after the accident
happened and afteT a lot of discussion between
page 170 r Mr. Lawrence or Mr. Sands or other people in
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Liberty, for a long time after the suit was filed,
in the Summer of 19661
A. Sometime during 1966 I did learn there had been some
conversation between Mr. Lawrence and the other company.
Q. You didn't come into it until after 1966 and all of these
things, Mr. Lawrence and Mr. Sands, and those companies
discussing these t.hings, had already occurred 1
A. That is co.rrect.
Q. You talked to Mr. Lawrence and you discussed it with
him and you all were on the same side?
A. That is correct.
(The witness stood aside.)
DONALD A. LAWRENCE, being first duly sworn in behalf of the plaintiffs, on rebuttal, testified as follows:
DIRECT EXAMINATION
By Mr. Marks:
Q. Tell us whether or not you endeavored to ascertain from
Liberty Mutual Insurance Company the basis for its denial
of coverage?
A. Yes, sir.
Q. Were you advised as to the basis thereof at any time
and, if so, by whom 1
page 171 r A. I was not personally advised, no, sir, I was
told by Mr. Sands that they had good reason.
Q. Did you attempt to ascertain what the r easons were 1
A. Yes, I did. I told him that unless I knew what the
reasons were, then I would have to continue to go on the basis
that I thought t}iey owed the duty to pick up the tab. I even
went so far as to tell him that if he would tell me all the
reasons, that if he had valid r easons, I think the words I used
were "bucking it for him and handling it myself."
Q. At any time during the course of your conversation with
Mr. Sands or any other r epresentative of Liberty Mutnal
were you told anything about lack of permission ? I will ask
you to look at defendant's Exhibit No. 4; do you r ecognize
Mr. Sandridgc's signature?
A. Yes, sir.
Q. Will you look in your file and see if you have a reply
to that letter from Liberty'
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A. This is the only thing I have regarding it. I don't
have.
Q. No reply? All right.
Mr. Marks: That is all.
page 172

r

CROSS EXAMINATION

By Mr. Miller:
Q. Mr. Lawrence, you are not an insured of Liberty Mutual,
are you, in this matter 1
A. I personally am not insured-I am not an insured of
Liberty Mutual.
Q. You are not claiming coverage in any way, personally,
are you ?
A. No.
Q. You came to the Hartford in sometime early 1965, is
that right?
A. April 16, 1965.
Q. About eight or nine months after this matter occurred 1
A. It is my understanding that the accident happened in
1964.
Q. So, really, you don't know what the knowledge of Mr.
Sandridge was so far as his calling Mr. Sands or .anything?
You don't .read his mind, do you ¥
A. There is nothing in my file that reflects that he ever
talked to Mr. Sands.
Q. Are you saying that nobody ever saw the grounds until
you came there 1
A. No, sir, I didn't say that.
page 173 ~ Q. You didn't try, did youThe Court: The Court will have to accept on the basis
of evidence in this case, that Mr. Lawrence does not know
whether or not any conversation took place between the person formerly handling this file and Mr. Sands. I think that
is in the t estimony.
Mr. Miller: May I ask him one further question 1
By Mr. Miller:
Q. Can you tell us any r eason why, in three and a half
years, you wanted to determine coverageA. Beg pardon.
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Q. Was there any r eason why, within that three and a half
years, before you couldn't file this suit1
A. You are asking me was the.re any r eason why I couldn't
file a declaratory judgment action 1
Mr. Miller: I withdraw the question.
Mr. Marks: Let's go into that for a minute.
The Court: Gentlemen, your case is all in here.
page 174 ~

PETER N. SANDS, being first duly sworn in
behalf of the plaintiffs, as an adverse witness
on rebuttal, testified as follows:
DIRECT EXAMINATION

By Mr. Marks :
Q. ~1.r. Sands, yon have heard Mr. Lawrence testify and
you have heard Mr. Hamlett's testimony with regard to requests for information from Liberty Mutual as to its basis
for denial of coverage; do you admit or deny the truth there-

on

Mr. Miller: I object to that. Put it in the form of a question.
By Mr. Marks :
Q. Did you then ever communicate, either to Mr. Hamlett
or r epresentatives of Hartford, the basis for Liberty's r easons to afford coverage V
A. Did I talk to Mr. Hamlett ? I did talk to Mr. Lawrence.
I don't recall that there was any discussion a to what our
coverage def ens es were.
Q. Did you ever communicate these coverage defenses to
him whether there was any discussion or not?
A. Not to my knowledge.
Q. Did you ever communicate any coverage defenses to
young Bishop or his father 1
page 175 r A. No, sir, not unless it would be in that one
letter.
The Court : Very well, they are her e.
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By Mr. Marks:
Q. I will ask you whether or not Nelson Sandridge of Hartford ever discussed this with you 1
A. No, sir.
Q. So you never told him, either'
A. I never talked to him.
CROSS EXAMINATION
By Mr. Miller :
Q. He never asked you ¥ Mr. Hamlett never asked you,
and, so far as you lmow, Mr. Lawrence never asked?
A. Yes, sir.
Q. Did you discuss it with the Division of Motor Vehicles?
You did discuss it with the Division of Motor Vehicles 1
A. \Veil, yes, I wrote a letter; I may have discussed it, I
think I did discuss it.
Q. One other question. You never heard from Mr. Bishop
in any way, shape or form after the accident until you wrote
this letter 1
A. Until I received the letter from him.
page 176

~

Mr. Marks: That is our case. May we ask now
that the witnesses be excused 1
Mr. Miller: W e r enew our motions.
The Court: I understand your motions are renewed and,
again, taken under advisement.
Mr. Marks: I renew mine.
The Court: Gentlemen, it appears to me that in regard
to what Mr. Miller had to say about the type of procedure we
have here- Now, Mr. Miller , I am not ruling on the propl'iety
or w.hether it was proper or could be filed under declaratory
judgment in this suit or whether there were proper parties
to it. I had one question, and the premise is that this was a
proper proceeding and there were proper parties and it
could be filed in some court of record in this Commonwealth.
Taking that as a premise (I know there are decisions I have
to make befoi·e we meet that premise) if this case could be
filed in some court of record in t.he Commonwealth and no
objection has been made as to the jurisdiction of this Court,
I take it we don't have a problem, that they might have a
proper type action but filing in the wrong courtMr. Miller : I don't raise venue.
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The Court : In other words, if the case could
been filed anywhere in the Commonwealth,
it could have been filed in this Court? So we have
that question on the propriety of it. I want you to give me
your views.
Mr. Marks: That is, whether a declaratory judgment action willThe Court : Whether Mr. Bishop is a real party to this
matter, whether Hartford could bring this action, and Farm
Bureau, whether it is changed by the fact that Bishop is with
them. l would like to hear from you on that. Now, there is
a second issue; I will tell you that if I rule now1 and decide
latex it is the ruling of the Court that all the terms of the
policy issued by Liberty Mutual are complied with and there
are no substantial grounds for denying coverage, with the
exception-and I am not ruling that this is a ground-and
that is the exclusion following " ( b) "-"possession of which
has been tran sf erred to another by the named insured, pursuant to agreement of sale."
I am under the opinion, and I don't think I will be dissuaded by argument, that if it weren't for that clause, I
would xule now that Liberty Mutual had coverage on this
vehicle, but I want to hear why you don't have coverage by
r eason of that; otherwise, you would have. Now,
page 178 r the next question, as I see it, is the question of
whether or not Hartford is precluded from bringing this action because of the agreement, if there was an
agreement, as to arbitration. Secondary to t.hat is the question that if Hartford is precluded does that exclude Farm
Bureau Mutual or the Bishops.
They are the three issues in this case, as I see it. As to the
judgment, if any, the judgment, in my opinion, would be for
-if there is a judgment-for $7,379.03. Any question about
that by anybody~ All issued against you and all in favor in
behalf of the plaintiffs; if I were to arrive at that, that they
were entitled to a figure, that is the figure.
Mr. Miller: Of course, if the Court finds that Mr. Bishop
is entitled to r ecover, it would be $15.00; his son has not
paid out anything under the evidence; further, the Hartford
has paid out a certain amount, and the Farm Bureau. If you
add all of those together, I agree that is the sum.
The Court: If we drop somebody along the line and arrive
at a judgment, there is a question of whethel· we dropped
some amount.
Ur. Miller: "What was the amount7
page 177

r have
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The Court: I took the amount of the attorneys'
bill bill here and subtracted $200.00 from the
amount of the bill, added $5000.000 = $7,379.03.
So, gentlemen, what we really have are three issues to the
case and those are issues which you gentlemen originally
thought would be present in this matter. If there are other
issues I will rule on those .right now and that is the end of
it. I don't want to hear from either one of you on any other
issues in the case. I want you to confine yourselves to the
presentation of the case, these issues, now.
Mr. Miller: In question No. 3, I want to raise an issue in
the nature of an estoppel. The operation is only as to part of
it.
The Court: If you feel that estoppel has something to do
with it, I have lumped it up in my mind and it comes under
that. Does that cover everything~ How are you fixed tomorrow ?
Mr. Miller: It is obvious this thing is on its way, would
counsel want to have it written and submit written briefs 1
The Court: If you want to have the record written, I will
take the whole thing under advisement.
Mr. Marks: I am willing to brief it but I don't want to sit
around and wait for a transcript.
page 180 ~ The Court: If you want to come to my office
tomo.rrowMr. Marks: I have a case tomorrow, unless the Judge in
the Law and Equity Court lets me out early.
The Court: Let's pack up our books, go to my office and let
us get a date.
page 179
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A Copy-Teste:
Howard G. Turner, Clerk.
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