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VIRGINIA:
IN THE CIRCUIT COURT FOR THE COUNTY OF HANOVER
VIRGINIA ELECTRIC AND POWER COMPANY,
a Virginia corporation,
Petitioner,

)
)
)
)
)
)

v.

)
)

E. TYREE CHAPPELL, and 0.85 Acre, More
or Less, of Land Located in Hanover
county, Virginia,

)
)
)
)
)

Defendants.

PETITION
FOR CONDEMNATION

AT LAW NO.

TO THE HONORABLE JUDGES OF THE CIRCUIT COURT
FOR HANOVER COUNTY, VIRGINIA:
Virginia Electric and Power Company (Petitioner), a
public service corporation organized and doing business under
the laws of the Commonwealth of Virginia, respectfully
represents:
(1)

Petitioner is a public service corporation engaged

in the manufacture, distribution and sale of electricity to
the public of the Commonwealth.

As such, Petitioner is

authorized by Title 56, Chapter 2 and Title 25, Chapter 1.1 of
the Code of Virginia, 1950, as amended, and the laws of the
Commonwealth to acquire by the exercise o f the power of
eminent domain the rights n ecessary to discharge its s ervice
obligatio ns to the public .
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c
(2)

The work or improvements to be made by Petitioner,

as more particularly described herein, are necessary to meet
the increasing demands for electricity throughout Petitioner's
entire service area.
(3)

The public uses for which the perpetual rights,

privileges and easement of right of way described in this
Petition are to be acquired are the construction, operation
and maintenance of Petitioner's Elmont-Chickahominy 230 kV
transmission line extending 31.5 miles, more or less, from
Petitioner's existing Elmont Substation in Hanover County to
Petitioner's existing Chickahominy Substation i n Charles City
County.

The construction, operation and maintenance of this

transmission line are necessary to enable Petitioner to
provide electric service to the public.
(4)

A description of the work or improvements to be made

by Petitioner on the easement of right of way described in
this Petition is to lay, construct, operate and maintain one
or more lines of poles/ towers, structures, and one or more
lines o f cables and conduits, together with all wires,
manholes, handholes, meters, attachments, equipment,
accessories and appurtenances desirable in connection
therewith (the facilities) for the purpose of transmitting or
distributing electric power and for communication purposes.
(5)

A plat disclosing the nature of such work or

improvements is attached as an exhibit.
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(6)

The name and residence of the defendant who is the

owner of the property affected by the work described herein,
or of some interest therein (the Owner), is the following:
E. Tyree Chappell
10686 Atlee Station Road
Mechanicsville, Virginia 23111
(7)

The estate, interest or rights sought to be acquired

are the perpetual rights, privileges and easement of right of
way, as more particularly described in this Petition, over,
under, upon and across the land described herein situated in
Hanover County, Virginia.
(8)

The facilities installed on the easement of right of

way shall remain the property of Petitioner.
(9)

Petitioner shall have the right to assign or

transfer, without limitation, all or any part of the rights,
privileges and easement of right of way.
(10) Petitioner shall have the right to inspect, rebuild,
remove, repair, improve, and relocate such facilities on such
right of way, and make such changes, alterations,
substitutions, additions to or extensions of its facilities as
Petitioner may from time to time deem advisable.
(11) Petitioner shall at all times have the right to keep
the right of way clear of all buildings or structures (except
fences), trees, stumps, roots and undergrowth and shall have
the further right to trim or fell any tree outside the right
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of way which, in the opinion of Petitioner, may endanger the
safe or proper operation of its facilities.

Such a tree shall

be any tree that in falling or being felled could come within
ten (10) feet of the facilities.

All trees felled by

Petitioner may be disposed of by Petitioner within four (4)
months after they are felled.

All trees felled by Petitioner

and not removed by Petitioner shall be placed in piles on the
right of way where they will not block streams or drainage
ditches.

All trees, limbs, stumps, roots and undergrowth cut

or uprooted by Petitioner and not disposed of by Petitioner
within four (4) months after they are cut or uprooted shall be
and remain the property of the Owner.

All trees felled by

Petitioner outside the right of way one year or more after
Petitioner initially cuts trees outside the right of way shall
remain the property of the owner and shall be paid for at
their then local market value.
(12) Subject to the other provisions of this Petition,
Petitioner shall have the right, but not the obligation, to
plant trees and shrubs within the right of way at public road
crossings.
(13) For the purposes of constructing, inspecting,
maintaining or operating its facilities on the right of way or
on any of its rights of way on any other property, Petitioner
shall have the right of ingress and egress over and upon the
property of the Owner adjacent to such rights of way.
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Petitioner shall have the further right of ingress to and
egress from the rights of way over such private roads as may
now or hereafter exist on the property of the Owner.

All

rights of ingress and egress shall be exercised in such manner
as shall cause the least practicable damage and inconvenience
to the Owner.
(14) Petitioner shall repair damage to fences, private
roads or other improvements and shall pay the owner for any
damage to crops, either inside or outside the right of way,
when such damage results from Petitioner's exercise of the
rights provided for in this Petition.
(15) The Owner, his successors and assigns, may, without
approval of Petitioner, use the right of way for agricultural
purposes.

No buildings or other structures shall be

constructed on the right of way.

With the prior written

consent of Petitioner, the Owner, his successors and assigns,
may use the right of way for any purpose not inconsistent with
the rights hereby acquired including the right to erect fences
or to excavate or place fill material on said right of way or
drain fields on said right of way and to construct, operate
and maintain passways, roads, streets, ditches, water, sewer,
telephone, electric or other utility lines (encroachments)
across the right of way, provided that . Petitioner determines
that such use does not interfere with or endanger the
construction, operation or maintenance of Petitioner's
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facilities.

Petitioner shall at all times have the right to

cross or cut through such encroachments and to interrupt the
use thereof, for the purpose of constructing, maintaining,
operating, repairing, altering or replacing its facilities,
provided that any damage done by Petitioner in the exercise of
such right shall be repaired at Petitioner's own cost and
expense.
(16) The easement sought to be acquired over, under, upon
and across the lands of the Owner, the location and bounds
thereof and the quantity of land included within the easement
are shown by plat of survey of the easement of right of way
attached as an exhibit.

The easement of right of way shown on

the attached plat of survey is described by metes and bounds
as follows:
PARCEL NOS. 23A & B

(E. Tyree Chappell)

Parcel No. 23A
Beginning at a property corner dividing
Owner's property and property now or
formerly of P.lorence G. Broyles marked by
a pipe; thence s. 83° 39 1 38 11 E. 132.42
feet along the property line dividing
Owner's property and property of said
Florence G. Broyles to a point; thence N.
86° 03 1 43 11 w. 132.21 feet across owner's
property to a point in the property line
dividing Owner's property and property of
said Florence G. Broyles; thence N. 2° 55 1
11 11 E. 5.55 feet along said property line
to the point of beginning.
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Parcel No. 23B
Beginning at a property corner dividing
Owner's property and property now or
formerly of Florence G. Broyles on the
westerly boundary of State Route 637
(Atlee Station Road); thence s. 3° 33' 17"
E. 114.35 feet along the property line
dividing Owner's property and said
boundary of State Route 637 to a point;
thence s. 72° 15' 37" w. 661.78 feet
across Owner's property to a point in the
property line dividing owner's property
and property of said Florence G. Broyles;
thence N. 63° 07' 47" E. 698.65 feet along
said property line to the point of
beginning.
BEING a portion of the same property
conveyed to E. Tyree Chappell, divorced,
as his sole and separate equitable estate,
by deed from E. Tyree Chappell and
Phyllis U. Chappell, dated September 27,
1990, recorded March 4, 1991, in the
Clerk's Office, Circuit Court, Hanover
County, Virginia, in Deed Book 851,
page 104.
(17) Petitioner, through its officers and agents, has
complied with the provisions of Section 25-46 . 5, Code of
Virginia, 1950, as amended, and the manner of such compliance
has been by a bona fide but ineffectual effort to acquire the
rights, privileges and easement of right of way by purchase
from the Owner.

Such effort has failed because the parties

have been unable to agree on the consideration for the rights,
privileges and easement of right of way.
(18) The award of the commissioners is to be in full and
total payment for the right of way, for all trees, stumps,
roots, undergrowth and other obstructions within the right of
-7-
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way, for all other rights and privileges set forth in this
Petition, and for any damages to the residue of the Owner's
land.
(19) Authority has been obtained from Petitioner's Board
of Directors for the acquisition of the rights, privileges and
easement of right of way described in this Petition.
WHEREFORE, your Petitioner prays for judgment that the
estates, interests, or rights described in this Petition be
condemned and the title thereto be vested in your Petitioner;
that just compensation for the rights acquired and the
damages, if any, to any other property as a result of the
acquisition, beyond the peculiar benefits, if any, by reason
of such acquisition, be ascertained and awarded; and for such
other relief as may be lawful and proper.
VIRGINIA ELECTRIC
AND POWER COMPANY

By----:au~=-=c?
~/~L~
.~"-'--~/-'-P
- x,",f'JanieS T. Earwood, Jr 7
Vice President
Joseph M. Spivey, III
John E . Holleran
HUNTON & WILLIAMS
Riverfront Plaza, East Tower
951 East Byrd Street
Richmond, Virginia 23219-4074
(804 ) 788-8463
Counsel for Petitioner
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COMMONWEALTH OF VIRGINIA
To-Wit:
CITY OF RICHMOND

This day James T. Earwood, Jr., personally appeared
before me, Irving L. Talley, a Notary Public in and for the
City of Richmond, Commonwealth of Virginia, in my City
aforesaid, and being first duly sworn, says that he is a Vice
President of Virginia Electric and Power Company, and as such
is duly authorized to execute the above Petition for
Condemnation, and · that the matters and things stated herein
are true to the best of his knowledge and belief.
Given under my hand this 13th day of October 1992.
My commission expires:

June 30, 1995.
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VIRGINIA:
IN THE CIRCUIT COURT OF THE COUNTY OF HANOVER
VIRGINIA ELECTRIC AND POWER COMPANY,
Petitioner,

v.
E. TYREE CHAPPELL,
Defendant .

)
)
)
)
) AT LAW NO. 261-92
)
)
)
)

ANSWER AND GROUNDS OF DEFENSE
COMES NOW the Defendant, E. Tyree Chappell, by counsel, and
for his Answer and Grounds of .Defense to Petitioner's Petition
for Condemnation, states as follows:
1.

The Defendant lacks sufficient information to admit or

deny the allegations of the first sentence of Paragraph 1, and
therefore denies same.

The second sentence of Paragraph 1 states

a conclusion of law which requires no response.
2.

The Defendant lacks sufficient information to admit or

deny the allegations of Paragraph 2, and therefore denies same.
3.

The Defendant lacks sufficient information to admit or

deny the allegations of the first sentence of Paragraph 3, and
therefore denies same.

The Defendant denies the allegations of

the second sentence of Paragraph 3.
4.

The Defendant lacks sufficient information to admit or

deny the allegations of Paragraphs 4 and 5, and therefore denies
same.

1
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5.

The Defendant admits the allegations of Paragraph 6 in

that he is the owner of the property.
6.

The Defendant lacks sufficient information to admit or

deny the allegations of Paragraphs 7 through 16, and therefore
denies same.
7.

The first sentence of Paragraph 17 states a conclusion

of law which requires no response.

The Defendant denies the

remaining allegations of Paragraph 17, but admits that he has
reached no agreement with the Petitioner.
8.

The Defendant lacks sufficient information to admit or

deny the allegations of Paragraphs 18 and 19, and therefore
denies same.
WHEREFORE, your Defendant, having fully answered the
Petition of the Petitioner, prays that the Petition be dismissed,
or in the alternative that just compensation for the rights
sought by the Petitioner and for the damages resulting to the
Defendant's property be ascertained by duly appointed
commissioners and awarded by the Court, and such other relief as
the Court deems proper.
E. TYREE CHAPPELL
By Counsel

~omp?l..· Es~Bar

No. 5972)

Lee N. Kump, Esq. (Va. State Bar No. 31357)
Thompson & McMullan, P.C.
100 Shockoe Slip
Richmond, Virginia 23219
(804) 649 -754 5
Counsel for the Defendant
2
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CERTIFICATE OF SERVICE
I hereby certify that a true copy of the foregoing Answer
and Grounds of Defense was mailed, first class, postage pre-paid,
to Joseph M. Spivey, III , Esq. and John E. Holleran, Esq., Hunton
& Williams, Riverfront Plaza, East Tow~,, 951 East~
Richmond, Virginia 23219-4074, this :r._i!z day of
,
1992.

ccj \ chappell\ answer.vep
3
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THOMPSON

&

MCMULLAN

A PROFESSIONAL CORPORATION

100 SHOCKOE SLIP
23219

RICHMOND, VIRGINIA

TELCPHONC 18041 649·7545
FACSIMILC 18041 780·1813

March 25, 1993

Richard L. Shelton, Clerk
Hanover Circuit Court
Post Off ice Box 39
Hanover, Virginia 23069
Re:

VEPCO v. E. Tyree Chappell
At Law No. 261-92
Trial Date: April 2, 1993 at 10:00 a.m.

Dear Mr. Shelton:
Please issue a witness subpoena for the appearance of
following individual at the trial of the above-referenced matter on
April 2, 1993 at 10:00 a.m.:
D.E. Koonce, Director
Transmission Operations
Virginia Power
One James River Plaza
Richmond, Virginia 23219
{City of Richmond)
I have enclosed our check in the amount of $5.00 payable to the
Sheriff of the City of Richmond for the service fee.

Thank you for your kind assistance.
questions, please contact me.

LNK/ccj
Enclosure
cc: John E. Holleran, ·Esq.
John B. Thompson, Esq.
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE COUNTY OF HANOVER
VIRGINIA ELECTRIC AND POWER COMPANY,

)

a Virqinia corporation,

)
)
)

Petitioner,

)
)

v.

)

B. TYREE CHAPPELL, and 0.85 Acre, More
or Less, of Land Located in Hanover
county, Virqinia,

)
)
)

AT LAW NO. 261-92

)

)

Defendants.

)

PETITIONER'S MOTION TO QUASH SUBPOENA

Petitioner, Virginia Electric and Power Company ("Virginia
Power"), by counsel, respectfully moves the Court to Quash ·a
Subpoena served on D. E. Koonce ("Koonce"), its agent, by the
defendant, E. Tyree Chappell ("Chappell").

In support of its

Motion, Virginia Power states:
(1)

on or about March 25, 1993, Chappell caused to be

served upon Koonce, an agent of Virginia Power, a Subpoena to
testify at the trial of this case scheduled for April 2, 1993.
(2)

Koonce is Virginia Power's Director of Transmission

Operations.

In this capacity, his duties and responsibilities

include monitoring developments related to electromagnetic
fields.
(3)

Virginia Power objects to Chappell's Subpoena on the

ground that Koonce has no knowledge or information that is
relevant to the issue of just compensation, which is the sole
issue in this proceeding.

Any e vidence tha t Chappell might

15
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elicit from Koonce would be irrelevant, speculative and highly
prejudicial to Virginia Power.
(4)

Chappell's Subpoena is improper and should be quashed.

WHEREFORE, Virginia Electric and Power Company prays that
the Court quash the Subpoena and award costs and attorney's fees
~xpended

on its behalf.
Respectfully submitted,
VIRGINIA ELECTRIC
AND POWER COMPANY

By~
Joseph M. Spivey, III
John E. Holleran
HUNTON & WILLIAMS
Riverfront Plaza - East Tower
951 East Byrd street
Richmond, Virginia 23219
(804) 788-8200
Counsel for Petitioner
CERTIFICATE OF SERVICE
I certify that on March 26, 1993, I caused a true copy of
the foregoing PETITIONER'S MOTION TO QUASH SUBPOENA to be handdelivered to Lee N. Kump, Esquire, Thompson & McMullan, 100
Shockoe Slip, Richmond,

Virgi~ia

23219, counsel for defendant.

- 2-

16

(
·'1

•

'

VIRGINIA:
IN THE CIRCUIT COURT OF THE COUNTY OF HANOVER
VIRGINIA ELECTRIC AND POWER COMPANY,
Petitioner,
v.
E. TYREE CHAPPELL,
Defendant.

)
)
)
)
) AT LAW NO.
)
)
)
)

261-92

DEFENDANT'S ANSWERS AND OBJECTIONS TO
PETITIONER'S FIRST INTERROGATORIES TO DEFENDANT
COMES NOW the Defendant, E. Tyree Chappell, by counsel, and
for his answers and objections to Petitioner's First
Interrogatories to Defendant, states as follows:
INTERROGATORIES
1.

Identify each person who possesses knowledge or

information relevant to the issues in this proceeding, to wit:
the value of the property to be taken by Virginia Power and the
damages, if any, to any other property beyond the peculiar
benefits, if any, to such other property by reason of Virginia
Power's taking .and use of the property.

ANSWER:

Mr. E. Tyree Chappell
10686 Atlee Station Road
Mechanicsville, VA 23111
Mr. Gillis G. Pratt, Jr.
9702 Gayton Road
Richmond, VA 23233
Defendant may supplement this answer.
1
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2.
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Identify each person whom you expect to call as a

witness at trial .

With regard to each witness so identified,

state:
(a)

the subject matter on which you expect him to

(b)

the substance of the facts and opinions to which

testify;

you expect him to testify; and
(c)

a summary of the grounds for each opinion .

ANSWER:
Objection. The Interrogatory calls for attorney work
product and exceeds the scope of discovery allowed by Rule 4:1 of
the Rules of the Supreme Court of Virginia.

2
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3.

Identify each person whom you expect to call as an

expert witness at trial.

With regard to each expert witness so

identified, state:
(a)

his professional qualifications;

(b)

the subject matter on which you expect him to

(c)

the substance of the facts and opinions to which

testify;

you expect him to testify;
(d)

a summary of the grounds for each opinion; and

(e)

the identity of each document, photograph or other

demonstrative aid that he expects to use or to rely upon in
connection with the testimony that you expect him to offer at the
trial of this case.

ANSWER:

Gillis G. Pratt, Jr.

(a) Mr. Pratt is an MAI and licensed real estate
appraiser in the Commonwealth of Virginia. Mr . Pratt is
experienced in appraising every major classification of real
estate, including: apartments, shopping centers, hotels and
motels, adult homes, industrial plants, warehouses, single
family, retirement housing, parking garages, land, and
institutional property. Mr. Pratt has appraised real estate with
a total value in excess of one billion dollars. Mr. Pratt's
specialized experience includes preparing feasibility studies and
appraisals of adult homes. The geographic area of Mr. Pratt's
appraisal practice has included Virginia, North Carolina, West
Virginia, Pennsylvania, Indiana, Ohio and New York .
Experience:
(1991- )

Private appraisal practice specializing in the
appraisal of commercial property.
(1986-91) Senior Associate of Rountrey and Associates, a
Richmond, VA appraisal and consulting firm. Specialized
in appraising adult homes and industrial property.
Qualified as expert witness in city of Richmond, and
counties of Henrico and Chesterfield.
3
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(1983-86) Organized Pratt & co., a real estate appraisal and
consulting firm with offices in Worthington, Ohio, a
suburb of Columbus, Ohio
(1979-83) President and CEO of Chemical Mortgage Company,
(formerly known as the Galbreath Mortgage Company) in
Columbus, Ohio. Chairman affiliated appraisal company.
(1972-79) Executive Vice President of Galbreath Mortgage Company,
Columbus, Ohio. Executive responsibility for loan
production, loan underwriting, appraisal and loan
servicing.
(1965-72) Vice President of the Bank of Virginia (now known as
SIGNET Bank), Richmond, VA. Officer-in-charge of real
estate lending. Also a Vice President and Treasurer of
an affiliated mortgage company with responsibilities in
construction lending and loan servicing.
(1953-65 ) Appraiser & Mortgage Loan Representative for Equitable
Life Assurance Society. Prepared narrative appraisals
on commercial property for offices in NY, PA and VA.
Educati on:
(1985-92) Completed 130 hours of education credits under the
APPRAISAL INSTITUTE's voluntary continuing education
program to be currently certified as an MAI appraiser.
(1983-84) Completed education requirements and passed the
e x aminations of the National Association of Securities
Dealers to be licensed as a Broker/Dealer in real
estate securities.
(1954-57) Completed 158 credit hours of appraisal courses
sponsored by the APPRAISAL INSTITUTE and 96 credit
hours of real estate courses at the Rochester Institute
of Technology.
(1949-53) B.S. Degree in Business Administration, University of
Rochester.
Lec turer:
(1969-82) Instructor in Real Estate Valuation and Finance , School
for Bank Examiners at the Federal Reserve Board and
FDIC in Washington, DC.
Memberships:
APPRAISAL INSTITUTE (formerly the American Institute of
Real Estate Appraisers) : Member since 1964 of chapters in
Virginia, Ohio, and Pennsylvania. Held offices as Secretary,
Chairman of Candidate Guidance Committee, member of
Admissions Committee, and member of Regional Review and
Counseling Committee.
URBAN LAND INSTITUTE: Held office as Trustee, me mber of
Execut ive Committee, Chairman of New Communities and Large
Scale Development Council, and member of Awards Committee.
4
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OTHERS: The American Association of Homes for the Aging
(AAHA), and the Virginia Association of Homes for Adults
(VAHA). Real Estate Section of National Association of
Realtors.
(b) Chappell expects Mr. Pratt to testify about his
opinions as to the amount of just compensation that should be
paid to Chappell for the Petitioner's acquisition of the proposed
easement.
Specifically, Mr. Pratt is expected to give his opinions as
to the fair market value of the property being acquired by the
Petitioner, and the damages to the residue of Chappell's
property.
The grounds for Mr. Pratt's opinions are his inspection of
the subject property, his research and analysis of comparable
land sales, his review of the Petitioner's Petition and other of
Petitioner's documents, his independent research, judgment and
experience. In formulating his opinions, Mr. Pratt considered
the following comparable sales:
Price

Acres

Owner/Location

DB/PG

8/90

$1.42M

315

Shoosmith, Jack/
Allied Chemical @ SCLRR

2014/1585

4/91

$715,000

143

Dean, Jimmy/Varina Dist./
Henrico co.

2288/1300

1988-89

$10.176M

983

Loch, Levan L.P./Wyndham/
Henrico Co .

Various

2/88

$1.85M

630

Bogese, Michael J., Jr./
304/520
Maycox Plantation/Prince George

1986-88

$13.32M

2,834

West Creek Land Trust/
Goochland Co.

Various

8/89

$8.489M

2,221

Chesterfield Land Assocs./
Magnolia Green

2036/440

6/86

$9.493M

1,469

Long Point Road L.P./
Charleston, SC

2154/703

3/86

$3.5M

1,385

Greenspring Plantation,
Inc./James City Co . @ Rt. 5

322/254

7/88

$3.847M

409

IMG/Greenspring Assocs.
From David o. Rose, et ux.

1957/535

5
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1985

$6.776M

77

Innsbrook Development Co.
to Various Developers

5/92

$11,500

8.43

Lipscombe and Chartier to
Riley B. Lowe/Hanover Co.

8/87

$85,200

32

Curtis Redford, et ux. to
2089/1797
West Creek Land Trust/
Tuckahoe District/Henrico Co.

9/92

$128,490

113

Estate of D.S. Jones to Bear
Island/Hanover Co.

9/90

$225,000

112

Norman Washburn, et ux. to
831/817
William E. Howard/Hanover Co.

9/90

$420,000

160

Edith Chiles to Glenn
Christie, et ux./Hanover Co.

832/153

10/90

$570,000

114

Frederick Dabney, et ux. to
Benedictine Society of Va./
Hanover Co.

835/789

5/90

$235,000

50.89

Barbara McGhee, et al. to
Hanover Co./Cold Harbor
District/Hanover Co.

816/ 817

7/91

$692,384

64

Investors Real Estate
867/ 203
Investment Co. to RRJ
Limited/ Pole Green/Hanover Co.

5/90

$295,596

16.422

Rebound, Inc. to Atack
Properties, Inc./Hanover Co.

7/904/92

$

Pineslash Subdivision

Various

5/916/92

$

Hanover Co.

Various

3/91

$294,000

55.6

Jefferson Natl. Bank as
Executor to VEPCO/Pearson's
Corner electric power substation/Hanover

852/602

2/91

$1.118M

119

Riley Lowe, et ux./Hanover
Co.

Various

3/89

$734,000

46

Fitzhugh, et al. to Wilton
Development Corp. / Atlee
Ridge Subdivision
6
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1/92

$32,000

3.74

AJA Land Co. to Susan
Stinson/Atlee Station Rd.

894/407

5/91

$20,000

1.5

Kings Charter Assoc. to
sunshine Builders/Atlee
Station Rd.

859/522

4/89

$1,262,790

156

Honey Meadows to Hanover
769/684
School Board/Atlee Station Rd.

2/89

$111,000

16.7

Robert Sties, et ux. to
Ashcake Vol. Rescue Squad/
Ashcake Rd.

1/91

$155,000

2

Dean Allen, et ux. to
Hanover Family Docs
(subsequent sale)

846/492

7/92

$410,000

7.93

Gene Rose (easement)

925/78

1991

$15.424M

113 mi.

CSX Transportation, Inc.
(easement)

4/92

$40,000

1.887

Battle to VEPCO/Hanover Co.
(easement)

911/62

3/92

$23,500

1.94

Duke to VEPCO/Hanover co.
(easement)

904/632

Using a sales comparison approach to estimate the value of
land before the take, after the take and the value of the take,
Mr . Pratt's opinion is that the Chappell property is worth
between $1,500 and $8,500 per acre, depending on the location of
the acreage within the tract. Mr. Pratt's opinion is that the
fair market value of Chappell's 91 . 72 acre tract before the take
is $427,100 . Mr. Pratt's opinion as to the value of the
improvements before the take is $119,060, and that the value of
other improvements, consisting of fences and select trees is
$11,840. Mr. Pratt's opinion is that the fair market value of
the land and improvements before the take is $558,000.
Mr. Pratt's opinion of the fair market value of the 0.85
acre easement is $14,445. The value of the take approximates the
value of lots selling for $14,000 per acre and Mr . Pratt used a
unit value of $12,500 for the 0.85 acres in the take.
In Mr. Pratt's opinion, the acquisition of the easement
diminishes the fair market value of the residue of the Chappell
property by $65,555. Mr. Pratt arrived at his opinion through an
initial valuation of the prime north portion of the Chappell
property, which could be used for residential building sites,
consisting of 15.16 acres at $5,000 per acre, and of the prime
7
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southern portion of the Chappell property consisting of 13.77
acres at $7,500 per acre. In Mr. Pratt's opinion, the value
after the take of the prime north parcel is estimated at $5,000
per acre , which is at the upper limit of value for large land
tracts in the path of urban development. There is a difference
of $3,500 between the value before the take of $8,500 per acre
and the value after the take of $5,000 per acre.
The prime south parcel, which is suitable for residential
building sites, represents a reduction of value after the take of
$1,000 per acre attributed to the stigma of the high voltage
electrical transmission line. The land value is diminished by a
12% difference, or $1,000 per acre, due to the reduced
marketability of land after the installation of the high voltage
electric transmission line.
In Mr. Pratt's opinion, the greatest loss to the property is
the damages to the remainder and that the cleared land at the
front of the property is ideally suited for residential dwellings
and is significantly devalued, because of its proximity to the
right of way of a high voltage transmission line, including the
public awareness and fear of living in the vicinity of
electromagnetic fields caused by such transmission lines .
To summarize, Mr. Pratt's opinions are as follows:
Less
Equals
Less
Equals

Value before take
Value after take
Value of take and damages
Value of take
Damages to remainder

$558,000
($478i000)
$ 80,000
($ 14i445)
$ 65,555

Mr . Pratt's opinion as to the total just compensation is $80,000.
Mr. Pratt has prepared an appraisal of Mr. Chappell's
property which is dated as of October 13, 1992.
(c)

See the answer to (b) of this Interrogatory .

(d)

See the answer to (b) of this Interrogatory .

(e)

Not known at this time.

8
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4.

For each person named in these answers to

Interrogatories who will testify at the trial of the issue of
just compensation, state his opinion as to:
(a)

the fair market value of the rights, privileges

and easement of right of way being acquired by Virginia Power,
together with the basis on which such fair market value was
determined;
(b)

the damages, if any, to the residue of the

property resulting from the taking and use by Virginia Power of
the aforesaid rights, privileges and easement of right of way,
together with the components of such damages and the basis on
which such damages were determined;
(c)

the amount of enhancement to the residue, if any,

as a result of the taking, together with the basis on which such
amount of enhancement was determined;
(d)

the method of valuation, i.e., market value

approach, developmental cost approach, relied upon by each person
named in your answers to these Interrogatories who will testify
regarding just compensation;
(e)

the identity of all comparable sales, if any, used

to determine the fair market value of the rights, privileges and
easements of right of way, including for each comparable:
(i)

the legal description of the comparable;

(ii) the date of its last sale;
(iii) the identities of the seller and buyer;
(iv) the location, size and zoni ng;

25
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(v)

the consideration for the last sale;

(vi) the description of any improvements on the
property; and
(vii) the comparable's highest and best use.
(f)

the highest and best use of the entire tract that

each witness has used in arriving at the total fair market value
of the entire tract prior to the taking; and
(g)

the highest and best use that each witness has

used in arriving at the total fair market value of the entire
tract after the taking.
ANSWER:
Objection. The Interrogatory calls for attorney work
product and exceeds the scope of discovery allowed by Rule 4:1 of
the Rules of Supreme Court of Virginia. Subject to and without
waiving the foregoing objections, the Defendant's answer to this
Interrogatory is limited to the expert witness identified in
Defendant's answer to Interrogatory No. 3.
(a)

See answer to Interrogatory No. 3(b).

(b)

See answer to Interrogatory No. 3(b).

(c) Mr. Pratt is of the opinion that there is no
enhancement to the residue as a result of the taking.
(d)

See answer to Interrogatory No. 3(b).

(e)

See answer to Interrogatory No. 3(b).

(f)

See answer to Interrogatory No. 3(b).

(g)

See answer to Interrogatory No. 3(b).

10
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For each person expected to testify at the trial of

this case, state whether any such person has prepared a written
appraisal or report and, if so, the date of such appraisal or
report.
ANSWER:

See answers to Interrogatory No. J(b).

11
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STATE OF VIRGINIA <J. ·""'' ,.,..J
CITYfCOUH'f'Y OF
K\( \')U\){\J.

,

to-wit:

;<.C\ ,

I hereby certify that on March

1993, E. Tyree Chappell

personally appeared before me and subscribed that the above
Answers to Petitioner's First Interrogatories to Defendant are
true and accurate to the best of his information and belief .
My commission expires:

5 I 31

I

C\ 4

N~ubS~ €0 · 1(1 _
The objections are by counsel.
E. TYREE CHAPPELL
By Counsel

Joh~mpsz·Es~ate

ear No. s9nJ
Lee N. Kump , Esq. (Va. State Bar No. 31357)
Thompson & McMullan, P.C.
100 Shockoe Slip
Richmond, Vi rginia 23219
(804) 649-7545
Counsel for the Defendant
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CERTIFICATE OF SERVICE
I hereby certify that a true copy of the foregoing
Defendant's Answers and Objections to Petitioner's First
Interrogatories to Defendant was delivered by hand to John E.
Holleran, Esq., Hunton & Williams , Riverfront Plaza, East To~;:-~
951 East~eet, Richmond, Virginia 23219-4074, this _,;rr
__~~day of
, 1993 .

ccj \ chappei\anawers.int
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VIRGINIA:

IN THE CIRCUIT COURT FOR THE COUNTY OF HANOVER
VIRGINIA ELECTRIC AND POWER COMPANY,
a Virqinia corporation,

)
)
)
)

Petitioner,

)
)

v.

)

B. TYREE CHAPPELL, and 0.85 Acre, Hore
or Less, of Land Located in Hanover
county, Virqinia,

)
)
)

AT LAW NO. 261-92

)

)

Defendants.

)

MOTION IN LIMINE
Petitioner, Virginia Electric and Power Company
("Virginia Power"), by counsel, moves the Court to exclude
from the trial of this case any evidence of or reference to
electromagnetic fields ("EMF"), any alleged link between EMF
and adverse human health effects, any alleged public
perception of any such link, and the effects, if any, of any
such perception on property values in Hanover County.
Identification during discovery of witnesses that Defendant,
E. Tyree Chappell ("Chappell"), intends tc call at trial
provides Virginia Power a reasonable basis to conclude that
Chappell will offer this testimony in evidence at trial.

The

reasons upon which the exclusion of this evidence is required
are:
(1)

Chappell owns approximately 91.72 acres of land in

Hanover County.

On October 14, 1992, Virginia Power filed its

Petition for Condemnation seeking to acquire rights,
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privileges and easements of right of way in the Chappell
property, consisting of a 120' wide easement containing 0.85
acre total area.

The trial of the issue of just compensation

is scheduled for April 2, 1993.
(2)

Chappell retained Mr. Gil Pratt to testify as to the

issue of just compensation.

In responding to Virginia Power's

interrogatories, Chappell identified Mr. Pratt as an expert
witness.

In those answers, Chappell states :

"In Mr. Pratt's

opinion, the greatest loss to the property is the damage to
the remainder, and that the cleared land at the front of the
property is ideally suited for residential dwellings and is
significantly devalued, because of its proximity to the right
of way of a high voltage transmission line, including the
public awareness and fear of living in the vicinity of
electromagnetic fields caused by such transmission lines."
These interrogatory answers are attached as Exhibit 1 to
Virginia Power's memorandum in support of this motion.
(3)

·Virginia Power seeks to exclude any such evidence on

the ground that it is inadmissible for the following reasons:
(a)

It is irrelevant to the issue of just compensation.

(b)

It is highly speculative.

(c)

It is highly prejudicial to Virginia Power .

lfBERBFORB,

Virginia Power respectfully moves the Court to

exclude the above-described testimony in its entirety.
memorandum in support of this motion is filed herewith .
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VIRGINIA ELECTRIC AND POWER COMPANY

By:
(/

counsel

/

Joseph M. Spivey, III
John E. Holleran
HUNTON & WILLIAMS
Riverfront Plaza, East Tower
951 East Byrd Street
Richmond, Virginia 23219-4074
(804) 788-8463
Counsel for Petitioner
CERTIFICATE OF SERVICE
I certify that on March 30, 1993, I caused a true copy of
the foregoing MOTION IN LIMINE to be hand-delivered to Lee N.
Kump, Esquire, Thompson & McMullan , 100 Shockoe Slip,
Richmond, Virginia 23219, counsel for defendant.

Z1
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE COUNTY OF HANOVER
VIRGINIA ELECTRIC AND POWER COMPANY,
a Virginia corporation,

)
)
)
)

Petitioner,

)
)

v.

)

AT LAW NO. 261-92

)

E. TYREE CHAPPELL, and 0.85 Acre, More
or Less, of Land Located in Hanover
county, Virginia,

)
)
)
)

Defendants.

)

MEMORANDUM IN SUPPORT OF
MOTION IN LIMINE
Petitioner, Virginia Electric and Power Company ("Virginia
Power"), by counsel, submits this memorandum in support of its
Motion in Limine .
STATEMENT OF FACTS
On October 14, 1992, Virginia Power filed a Petition for
Condemnation seeking to acquire permanent rights, privileges and
easements of right of way across property located in Hanover
County and owned by Defendant, E. Tyree Chappell ("Chappell").
The trial of the issue of just compensation is scheduled to be
held on April 2, 1993.
On March 2, 1993, Virginia Power served interrogatories on
counsel for Defendant seeking the identity and anticipated
testimony of Defendant's expert witnesses.

On March 25, 1993,

Defendant served Virginia Power with unexecuted interrogatory
answers, followed by executed answers on March 29, 1993.
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of those answers is attached as Exhibit 1.

In his answers,

Defendant identified Mr. Gil Pratt as an expert witness who will
testify as to the amount of just compensation to which Defendant,
in his opinion, is entitled .

As stated in the interrogatory

answers, at page 8, it is Mr. Pratt's opinion that "the greatest
loss to the property is the damages to the remainder and that the
cleared land at the front of the property is ideally suited for
residential dwellings and is significantly devalued, because of
its proximity to the right of way of a high voltage transmission
line, including the public awareness and fear of living in the
vicinity of electromagnetic fields caused by such transmission
lines."
Defendant seeks to introduce evidence pertaining to
electromagnetic fields ("EMF") that is inadmissible for three
reasons:

(1) it is irrelevant to the issue of just compensation;

(2) it is highly speculative; and (3) the prejudice that it will
inflict on Virginia Power far outweighs its probative value.
Virginia Power contests the admissibility of this evidence and
respectfully moves the Court to exclude it from the trial of this
case.

-2-
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ARGUMENT

THE COURT SHOULD EXCLUDE EVIDENCE
OF OR REFERENCE TO ELECTROMAGNETIC FIELDS
FROM THE TRIAL OF THE ISSUE OF JUST COMPENSATION.

1.

The Evidence That Chappell seeks To
Introduce Is Irrelevant To The
Issue Of Just compensation.

The sole issue to be tried in this case is the amount of
just compensation to be paid to Defendant for the acquisition of
easements by Virginia Power across his property.
Ann.

§

See Va. Code

25-46.17 (all issues except issue of just compensation to

be resolved prior to trial); Va. Code Ann.

§

25-46.20

(commissioners' duty is to ascertain just compensation).

In

determining just compensation, the commissioners must determine
the fair market value of the easements being acquired and the
amount of damages, if any, to the residue of the property.

See

Appalachian Power co. v. Gorman, 191 Va. 344, 353, 61 S.E.2d 33,
37 (1950).

The value of property is its fair market value at the

date of valuation, which is October 14, 1992, the date Virginia
Power filed its Petition for Condemnation.

state Hwy. Comm'r v.

Reynolds, 206 Va. 785, 788-89, 146 S . E.2d 261, 264 (1966); Va .
Code Ann.

§

25-46.3(b).

The evidence that Chappell intends to

introduce is irrelevant to the issue of just compensation.
Defendant proposes to have Mr. Pratt testify as to the
possible link between EMF from electric power transmission lines
and increased risks of cancer or other adverse human health
effects, the public's perception of any such possible link, and

-3-
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the effect of any such perception on property values in Hanover
County.

This testimony has no place in eminent domain

proceedings because it is irrelevant to the issue of just
compensation.
Mr. Pratt, a real estate appraiser, appears to have no
expertise in the potential hazards of electricity and thus is
incompetent to testify as to any possible link between EMF and
adverse human health effects.

See VEPCO v. Lado, 220 Va. 997,

266 S.E.2d 431 (1980) (real estate appraiser is not qualified to
testify regarding hazards of electricity).

Mr . Pratt cannot

testify regarding the alleged perception of the alleged fear of
EMF without testifying, necessarily, about the alleged risks of
EMF, which is a scientific issue, beyond his expertise, that is
irrelevant to the issue of just compensation.

Accordingly, the

Court should exclude his testimony.
2.

The Evidence That Chappell Seeks To
Introduce Is Highly Speculative.

Mr. Pratt's testimony also should be excluded because it is
highly speculative.

Virginia long has adhered to the principle

that in determining just compensation, the commissioners may not
consider speculative matters.

See State Hwy. & Transp. Comm'r v.

Lanier Farm, Inc., 233 Va. 506, 510, 357 S.E.2d 531, 533 (1987)
("It is the present actual value of the land with all its
adaptations to general and special uses, and not its prospective,
or speculative, or possible value based upon future expenditures

-4-
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and improvements that is to be considered . "), quoting Richmond &
P.R. Co. v. Seaboard, & c., Co., 133 Va. 399, 407, 49 S.E. 512,
515 (1905); Fruit Growers Express Co. v. City of Alexandria, 216
Va . 602, 221 S.E.2d 157 (1976) (rejecting as speculative the
developmental cost approach to valuation, by which fair market
value of raw land is proved by deducting estimated costs of
developing land to a particular use from income expected from
sale or lease of land when finished for such use); Appalachian
Power Co. v. Anderson, 212 Va. 705, 711, 187 S.E . 2d 148, 153-54
(1972) ("[U]ndeveloped property may not be valued on a per lot
basis.

The cost factor is too speculative."); Fonticello Mineral

Springs Co. v. City of Richmond, 147 Va . 355, 368 , 137 S.E . 458,
462 (1927) (commission cannot consider profits lost from
operation of business on property because "profits on a business
so conducted are too speculative and too uncertain to be made a
part of such value . ").
Any evidence that Mr. Pratt might offer would be similarly
speculative .

Defendant apparently intends to elicit from Mr.

Pratt the following testimony:

(1) that proximity to the EMF

emitted by power transmission lines increases one's risk of
cancer or other adverse health effects; (2) that the public
perceives and fears such a risk; and (3) that that perception and
fear have a negative effect on property values in Hanover County.
As respects the first category of evidence, there is no
scientific proof of any link between EMF and adverse human health

-5-
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effects.

As recently as August 1990, the State Corporation

Commission's Senior Hearing Examiner concluded, "there is no
conclusive evidence to suggest that the nature and extent of
electromagnetic fields producing perception responses can elicit
an adverse pathological effect or organic injury in humans."

See

Exhibit 2, Final Report of Hearing Examiner, p. 14, citing
Virginia Department of Health's March 15, 1990, report.

The

Examiner also noted, "there is no proof that there are any
adverse health effects."

Id. at 15.

There is no scientific

basis to support any testimony about the alleged link ·between EMF
and adverse human health effects.

Absent scientific proof of

such a link, Mr. Pratt's testimony would be highly speculative.
The speculative nature of this testimony renders it inadmissible
in this eminent domain proceeding.

Any testimony that the public

perceives and fears the threat of a link between EMF and adverse
human health effects, or that any such perception or fear affects
property values in Hanover County, is similarly speculative and
should be excluded .
Instructive on this issue is the Supreme Court of Virginia's
decision in Virginia Electric and Power Company v. Farrar, 205
Va. 244, 135 S . E . 2d 807 (1964).

In Farrar, Virginia Power, in

connection with its construction of a dam on the Roanoke River,
sought to condemn the beds and banks of two creeks flowing into
the river.

The trial court permitted the landowners to introduce

evidence that the taking of the property so acquired would cause

-6-
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the landowners' remaining lands to be flooded, to their great
damage.

Virginia Power contended that such flooding was

impossible, and that even if caused in the iuture by the
construction or operation of the dam, Virginia Power would have
been liable therefor in a separate action.

The commissioners

awarded substantial sums to the landowners for damages to the
residue of their property.

Virginia Power appealed.

On appeal, the Supreme Court of Virginia noted that the
evidence as to damages by future flooding played an important
part in the commissioners' award.
inadmissible.

The Court ruled that evidence

"Future apprehended damages, due to negligent

construction or operation of the works of the condemner cannot,
as such, be legally included in the award of the commissioners;
for the law furnishes a remedy in the future for the recovery of
all such damages, and the right to such recovery is not at all
affected by the condemnation proceeding."

Farrar, 205 Va. at

249, 135 S.E.2d at 811.

Similarly, in this case, it is uncontroverted that any link
between EMF and increased risk of adverse health effects is
speculative and is an improbable future wrong of the type ruled
inadmissible in Farrar.

Because the underlying premise of Mr.

Pratt's testimony is inadmissible, any testimony that builds
upon, or follows from, that premise also is inadmissible.
Two other circuit court decisions in eminent domain cases
likewise compel the exclusion of the challenged evidence.

In

-7.
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Virginia Electric and Power Company v. Wilkins, At Law No. 90157, the Circuit Court of Fauquier county granted Virginia
Power's nearly identical motion in limine and excluded any
evidence of or reference to any possible link between EMF and any
allegedly adverse human health effects.

The Court ruled that

such testimony would be irrelevant, speculative and of no
probative value at trial on the issue of just compensation.

A

copy of the Court's Order, dated March 5, 1992, is attached as
Exhibit 3.
Similarly, in Virginia Natural Gas v. Kipps, At Law No. 90859, the Circuit Court for Spotsylvania county addressed the
admissibility of evidence of the public's alleged fear of gas
pipeline explosions, and the allegedly negative effect of such
fear on property values.

The Court ruled such evidence

inadmissible and ruled that the landowner's appraiser would not
be permitted to give an opinion on diminution of value of the
residue based upon fear or apprehension of future events (i.e.,
possible explosions).

The landowner filed a motion for

reconsideration, which the Court denied in a letter opinion dated
October 7, 1992 .

A copy of that opinion and the Court's Order

entered October 20, 1992 are attached as Exhibit 4.
In Kipps, the landowner attempted to draw the same illusory
distinction that Defendant has drawn in this case:

between

direct evidence of any link between EMF and adverse human health
effects, which would be inadmissible, and evidence of the effect

-8-
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of the perceived fear of such a link on fair market value, which,
Defendant contends, is admissible.

The Court rejected this

artificial distinction because it is well-settled in Virginia
that condemnation commissioners cannot consider speculative or
possible future events in determining value .

The Court observed,

"it is difficult to understand how a witness can testify about
perceived fears and hazards without discussing the hazards.

To

discuss the ''hazards" -- i.e., the possibility of explosions
is to venture into the realm of speculation."

The Court also

derived nourishment from State Highway & Transportation
Commissioners v. Lanier Farm, Inc., 233 Va . 506, 357 S.E.2d 531
(1987) (reversing award of commissioners that included, as an
element of damage to residue, effect of fear of future hazards on
present fair market value).
Although not binding on this Court, Kipps provides
persuasive authority, from within this Circuit, that supports the
granting of Virginia Power's Motion in Limine .

The issue

presented in this case is nearly identical to that presented in
Kipps:

the admissibility of evidence of the effect of allegedly

perceived fears of future events on present fair market value.
As in Kipps, the challenged evidence in this case is speculative
and should be excluded.

-9-
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The Prejudice Of The Evidence That
Chappell seeks To Introduce
Outweighs Its Probative Value.

Finally, the admission the challenged evidence, which is of
no probative value on the issue of just compensation, would
prejudice Virginia Power by injecting unsupported, irrational
fears into a proceeding, the sole function of which is to
determine just compensation.

The commissioners' deliberations

should not be tainted by this evidence.
CONCLUSION
The Court should sustain the motion in limine because the
challenged testimony would be irrelevant, speculative, of no
probative value, and prejudicial to Virginia Power.

Virginia

Power respectfully moves the Court to sustain its motion in
limine.
Respectfully submitted ,
VIRGINIA ELECTRIC
AND POWER COMPANY

eCounsel
!IJl~b~u
I
Joseph M. Spivey , III
John E. Holleran
Hunton & Williams
Riverfront Plaza, East Tower
951 East Byrd Street
Richmond, Virginia 23219-4074
Counsel for Petitioners
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CERTIFICATE OF SERVICE

I certify that on March 30, 1993, I caused a true copy of
the foregoing MEMORANDUM IN SUPPORT OF MOTION IN LIMINE to be
hand-delivered to Lee N. Kwnp, Esquire, Thompson & McMullan, 100
Shockoe Slip, Richmond, Virginia 23219, counsel for defendant.

vl /
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Exhibit 1

VIRGINIA:
IN THE CIRCUIT COURT OF THE COUNTY OF HANOVER
VIRGINIA ELECTRIC AND POWER COMPANY,

)
)

Petitioner,

)
)
) AT LAW NO.
)
)
)
)

v.
E . TYREE CHAPPELL,
Defendant.

261-92

DEFENDANT'S ANSWERS AND OBJECTIONS TO
PETITIONER'S FIRST INTERROGATORIES TO DEFENDANT
COMES NOW the Defendant, E. Tyree Chappell, by counsel, and
for his answers and objections to Petitioner's First
Interrogatories to Defendant, states as follows:
INTERROGATORIES
1.

Identify each person who possesses knowledge or

information relevant to the issues in this proceeding, to wit:
the value of the property to be taken by Virginia Power and the
damages, if any, to any other property beyond the peculiar
benefits, if any, to such other property by reason of Virginia
Power's taking and use of the property.

ANSWER:

Mr . E. Tyree Chappell
10686 Atlee Station Road
Mechanicsville, VA 23111
Mr. Gillis G. Pratt, Jr.
9702 Gayton Road
Richmond, VA 23233
Defendant may supplement this answer .
1
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2.

.

Identify each person whom you expect to call as a

witness at trial.

With regard to each witness so identified,

state:
(a)

the subject matter on which you expect him to

(b)

the substance of the facts and opinions to which

testify;

you expect him to testify; and
(c)

a summary of the grounds for each opinion.

ANSWER:
Objection. The Interrogatory calls for attorney work
product and exceeds the scope of discovery allowed by Rule 4 : 1 of
the Rules of the Supreme court of Virginia.

2
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3.

c

Identify each person whom you expect to call as an

expert witness at trial.

With regard to each expert witness so

identified, state:
(a)

his professional qualifications;

(b)

the subject matter on which you expect him to

(c)

the substance of the facts and opinions to which

testify;

you expect him to testity;
(d)

a summary of the grounds for each opinion; and

(e)

the identity of each document, photograph or other

demonstrative aid that he expects to use or to rely upon in
connection with the testimony that you expect him to offer at the
trial of this case.

ANSWER:

Gillis G. Pratt, Jr.

(a) Mr. Pratt is an MAI and licensed real estate
appraiser in the Commonwealth of Virginia. Mr. Pratt is
experienced in appraising every major classification of real
estate, including: apartments, shopping centers, hotels and
motels, adult homes, industrial plants, warehouses, single
family, retirement housing, parking garages, land, and
institutional property. Mr. Pratt has appraised real estate with
a total value in excess of one billion dollars. Mr. Pratt's
specialized experience includes preparing feasibility studies and
appraisals of adult homes. The geographic area of Mr. Pratt's
appraisal practice has included Virginia, North Carolina, West
Virginia, Pennsylvania, Indiana, Ohio and New York.
Experience:
(1991- )

Private appraisal practice specializing in the
appraisal of commercial property.
(1986-91) Senior Associate of Rountrey and Associates, a
Richmond, VA appraisal and consulting firm. Specialized
in appraising adult homes and industrial property.
Qualified as expert witness in city of Richmond, and
counties of Henrico and Chesterfield.
3
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(1983-86) Organized Pratt & Co., a real estate appraisal and
consulting firm with offices in Worthington, Ohio, a
suburb of Columbus, Ohio
(1979-83) President and CEO of Chemical Mortgage Company,
(formerly known as the Galbreath Mortgage Company) in
Columbus, Ohio. Chairman affiliated appraisal company.
(1972-79) Executive Vice President of Galbreath Mortgage Company,
Columbus, Ohio. Executive responsibility for loan
production, loan underwriting, appraisal and loan
servicing.
(1965-72) Vice President of the Bank of Virginia (now known as
SIGNET Bank), Richmond, VA. Officer-in-charge of real
estate lending. Also a Vice President and Treasurer of
an affiliated mortgage company with responsibilities in
construction lending and loan servicing .
(1953-65) Appraiser & Mortgage Loan Representative for Equitable
Life Assurance Society . Prepared narrative appraisals
on commercial property for offices in NY, PA and VA.
Education:
(1985-92) Completed 130 hours of education credits under the
APPRAISAL INSTITUTE's voluntary continuing education
program to be currently certified as an MAI appraiser.
(1983-84) Completed education requirements and passed the
examinations of the National Association of Securities
Dealers to be licensed as a Broker/Dealer in real
estate securities.
(1954-57) Completed 158 credit hours of appraisal courses
sponsored by the APPRAISAL INSTITUTE and 96 credit
hours of real estate courses at the Rochester Institute
of Technology.
(1949-53) B. S. Degree in Business Administration, University of
Rochester.
Lecturer:
(1969-82) Instructor in Real Estate Valuation and Finance, School
for Bank Examiners at the Federal Reserve Board and
FDIC in Washington , DC.
Memberships:
APPRAISAL INSTITUTE (formerly the American Institute of
Real Estate Appraisers): Member since 1964 of chapters in
Virginia, Ohio, and Pennsylvania. Held offices as Secretary,
Chairman of Candidate Guidance Committee, member of
Admissions Committee, and member of Regional Review and
counseling committee.
URBAN LAND INSTITUTE: Held office as Trustee, member of
Executive Committee, Chairman of New Communities and Large
scale Development Council, and member of Awards Committee.
4
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OTHERS: The American Association of Homes for the Aging
(AAHA), and the Virginia Association of Homes for Adults
(VAHA). Real Estate Section of National Association of
Realtors.
(b) Chappell expects Mr. Pratt to testify about his
opinions as to the amount of just compensation that should be
paid to Chappell for the Petitioner's acquisition of the proposed
easement.
Specifically, Mr. Pratt is expected to give his opinions as
to the fair market value of the property being acquired by the
Petitioner, and the damages to the residue of Chappell's
property.
The grounds for Mr. Pratt's opinions are his inspection of
the subject property, his research and analysis of comparable
land sales, his review of the Petitioner's Petition and other of
Petitioner's documents, his independent research, judgment and
experience.
In formulating his opinions, Mr . Pratt considered
the following comparable sales:
Price

Acres

Owner/Location

DB/PG

8/90

$1. 42M

315

Shoosmith, Jack/
Allied Chemical @ SCLRR

2014/1585

4/91

$715,000

143

Dean, Jimmy/Varina Dist./
Henrico Co.

2288/1300

1988-89

$10.176M

983

Loch, Levan L.P./Wyndham/
Henrico Co.

Various

2/88

$1.85M

630

Bogese, Michael J., Jr./
304/520
Maycox Plantation/Prince George

1986-88

$13.32M

2,834

West Creek Land Trust/
Goochland Co.

Various

8/89

$8.489M

2,221

Chesterfield Land Assocs./
Magnolia Green

2036/440

6/86

$9.493M

1,469

Long Point Road L.P./
Charleston, SC

2154/703

3/86

$3.5M

1,385

Greenspring Plantation,
Inc./James City Co. @ Rt. 5

322/254

7/88

$3.847M

409

IMG/Greenspring Assocs.
From David O. Rose, et ux.

195 7/535

5
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1985

$6.776M

77

Innsbrook Development Co .
to Various Developers

5/92

$11,500

8.43

Lipscombe and Chartier to
Riley B. Lowe/Hanover Co.

8/87

$85,200

32

Curtis Redford, et ux. to
2089 / 1797
West Creek Land Trust/
Tuckahoe District/Henrico co.

9/92

$128,490

113

Estate of D.S. Jones to Bear
Island/Hanover Co.

9/90

$225,000

112

Norman Washburn, et ux . to
831 / 81 7
William E. Howard/Hanover co.

9/90

$420,000

160

Edith Chiles to Glenn
Christie, et ux ./Hanover co.

832 / 153

10/90

$570,000

114

Frederick Dabney, et ux. to
Benedictine Society of Va./
Hanover Co .

835/789

5/90

$235,000

50.89

Barbara McGhee, et al. to
Hanover Co./Cold Harbor
District/Hanover Co.

816/817

7/91

$692,384

64

Investors Real Estate
867 / 203
Investment Co. to RRJ
Limited/Pole Green/Hanover Co.

5/90

$295,596

16.422

Rebound, Inc . to Atack
Properties, Inc./Hanover Co.

7/904/92

$

Pineslash Subdivision

Various

5/916/92

$

Hanover Co .

Various

3/91

$294,000

55.6

Jefferson Natl . Bank as
Executor to VEPCO/Pearson's
Corner electric power substation/Hanover

852/602

2/91

$1.118M

119

Riley Lowe, et ux ./Hanover
Co .

Various

3/89

$734,000

46

Fitzhugh, et al. to Wilton
Development Corp./Atlee
Ridge Subdivision
6
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1 / 92

$32,000

3.74

AJA Land co. to Susan
Stinson/ Atlee Station Rd.

894/407

5 / 91

$20,000

1.5

Kings Charter Assoc . to
Sunshine Builders/ Atlee
Station Rd.

859 / 522

4/89

$1,26 2 ,790

156

Honey Meadows to Hanover
769/684
School Board/ Atlee Station Rd.

2/ 89

$111,000

16 . 7

Robert Sties, et ux. to
Ashcake Vol. Rescue Squad/
Ashcake Rd.

1 / 91

$155,000

2

Dean Allen, et ux. to
Hanover Family Docs
(subsequent sale )

8 46/ 492

7 / 92

$ 410,000

7.93

Gene Rose ( easement)

9 2 5/ 78

1991

$15.424M

113 mi.

CSX Transportation, Inc.
(easement )

4/ 92

$40,000

1 . 887

Battle to VEPCO/ Hanover co.
(easement )

911/ 62

3/ 92

$23,500

1 . 94

Duke to VEPCO/Hanover Co.
(easement )

904 / 632

Using a sales comparison approach to estimate the value of
land before the take, after the take and the value of the take,
Mr. Pr att's opinion is that the Chappell property is wort h
between $1,500 and $8,500 per acre, depending on the loca tion of
the acreage within the tract. Mr . Pratt's opinion is that the
fair market value of Chappell's 91 . 72 acre tract before the take
is $427,100. Mr. Pratt's opinion as to the value of the
improvements before the take is $119,060, and that the value of
other improvements, consisting of fences and select trees is
$11,840. Mr. Pratt's opinion is that the fair market value of
the land and improvements before the take is $558,000 .
Mr. Pratt's opinion of the fair market value of t h e 0.85
acre easement is $14,445. The value of the take approximates the
value of lots selling for $14,000 per acre and Mr. Pratt used a
unit value of $12,500 for the 0.85 acres in the take .
In Mr. Pratt's opinion, the acquisition of the easement
diminishes the fair market value of the residue of the Chappell
property by $65,555 . Mr. Pratt arrived at his opinion through an
initial valuation of the prime north portion of the Chappell
property, which could be used for residential building sites ,
consisting of 15.16 acres at $5,000 per acre , and of the prime
7
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southern portion of the Chappell property consisting of 13.77
acres at $7,500 per acre.
In Mr. Pratt's opinion, the value
after the take of the prime north parcel is estimated at $5,000
per acre, which is at the upper limit of value for large land
tracts in the path of urban development. There is a difference
of $3,500 between the value before the take of $8,500 per acre
and the value after the take of $5,000 per acre.
The prime south parcel, which is suitable for residential
building sites, represents a reduction of value after the take of
$1,000 per acre attributed to the stigma of the high voltage
electrical transmission line. The land value is diminished by a
12% difference, or $1,000 per acre, due to the reduced
marketability of land after the installation of the high voltage
electric transmission line.
In Mr. Pratt's opinion, the greatest loss to the property is
the damages to the remainder and that the cleared land at the
front of the property is ideally suited for residential dwellings
and is significantly devalued, because of its proximity to the
right of way of a high voltage transmission line, including the
public awareness and fear of living in the vicinity of
electromagnetic fields caused by such transmission lines.
To summarize, Mr. Pratt's opinions are as follows:
L~ss

Equals
L~~s

Equals

Value before take
VglU~ sfter takg
Value of take and damages
Value of tgke
Damages to remainder

$558,000
(~478,000)

$ 80,000
(~ 14,~~2)

$ 65,555

Mr . Pratt's opinion as to the total just compensation is $80,000.
Mr. Pratt has prepared an appraisal of Mr. Chappell's
property which is dated as of October 13, 1992 .
(c)

See the answer to (b) of this Interrogatory.

(d)

See the answer to (b) of this Interrogatory.

(e)

Not known at this time.

8
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For each person named in these answers to

Interrogatories who will testify at the trial of the issue of
just compensation, state his opinion as to:
(a)

the fair market value of the rights, privileges

and easement of right of way being acquired by Virginia Power,
together with the basis on which such fair market value was
determined;
(b)

the damages, if any, to the residue of the

property resulting from the taking and use by Virginia Power of
the aforesaid rights, privileges and easement of right of way,
together with the components of such damages and the basis on
which such damages were determined ;
(c)

the amount of enhancement to the residue, if any,

as a result of the taking, together with the basis on which such
amount of enhancement was determined;
(d)

the method of valuation, i.e., market value

approach, developmental cost approach, relied upon by each person
named in your answers to these Interrogatories who will testify
regarding just compensation;
(e)

the identity of all comparable sales, if any, used

to determine the fair market value of the rights, privileges and
easements of right of way, including for each comparable :
(i)

the legal description of the comparable;

(ii) the date of its last sale;
(iii) the identities of the seller and buyer;
(iv) the location, size and zoning;
9
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(v)

c
the consideration for the last sale;

(vi) the description of any improvements on the
property; and
(vii) the comparable's highest and best use.
(f)

the highest and best use of the entire tract that

each witness has used in arriving at the total fair market value
of the entire tract prior to the taking; and
(g)

the highest and best use that each witness has

used in arriving at the total fair market value of the entire
tract after the taking .
ANSWER:
Objection. The Interrogatory calls for attorney work
product and exceeds the scope of discovery allowed by Rule 4:1 of
the Rules of Supreme Court of Virginia. Subject to and without
waiving the foregoing objections, the Defendant's answer to this
Interrogatory is limited to the expert witness identified in
Defendant's answer to Interrogatory No. 3 .
(a)

See answer to Interrogatory No. 3 ( b) .

( b)

See answer to Interrogatory No. 3 ( b) .

(c) Mr. Pratt is of the opinion that there is no
enhancement to the residue as a result of the taking .
( d)

See answer to Interrogatory No. 3 ( b) .

( e)

See answer to Interrogatory No. 3 ( b) .

(f)

See answer to Interrogatory No. 3 ( b).

(g)

See ans\oier to Interrogatory No. 3 ( b).

10
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For each person expected to testify at the trial o f

this case, state whether any such person has prepared a written
appraisal or report and, if so, the date of such appraisal or
report.
ANSWER:

See answers to Interrogatory No . 3(b) .

11

54

--------------------------------------------------

c

(

2·

STATE OF VIRGINIA
,...,...,1
CITYfCOUN'fY OF
; \( \')ffi.)w

, to-wit:

I hereby certify that on March)_" , 1993, E. Tyree Chappell
personally appeared before me and subscribed that the above
Answers to Petitioner's First Interrogatories to Defendant are
true and accurate to the best of his information and belief.
My commission expires:

5 I 3l

I

q~

NCa~ubL €0. \LJ ·
The objections are by counsel.
E. TYREE CHAPPELL
By Counsel

Joh~mps:?·Es~ate

Bar No. 5972)

Lee N. Kump, Esq. (Va . State Bar No. 31357)
Thompson & McMullan, P.C.
100 Shockoe Slip
Richmond, Virginia 23219
(804) 649-7545
counsel for the Defendant
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CERTIFICATE OF SERVICE
I hereby certify that a true copy of the foregoing
Defendant's Answers and Objections to Petitioner's First
Interrogatories to Defendant was delivered by hand to John E.
Holleran, Esq., Hunton & Williams, Riverfront Plaza, East To~F::l'2951 East~eet, Richmond, Virginia 23219-4074, this -~~/~day of
, 1993.

cc j \ c happei \ an.awe ra . 1nt
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Exhibit 2

~tnt.e C!Iorporatiott a.Iommission

~' ~Hliam

JJ_ ~rihge, Qllerk of tlye ~tate

<!Iorporation ([[ommission, ho lyereh\I certif\I tlyat
· the foregoing is a true copy of Hearing Examiner Report dated August
7, 1990 relative to Virginia Electric and Power Company within case

PUE890057 ·----------------~

;lf n

'mestimunu ~qereaf ..I~ Jd ~hand and
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SCC-6 2

COMMONWEALTH OF VIRGINIA

f"'l')CLJMENT CCi'-JTROL CENTl:&ATE
APPLICATION OF

CORPORATION COMMISSION

- .....
i: ~ - . , ~

... ~

·: ·•

VIRGINIA ELEcrRIC AND POWER COMPANY

CASE NO. PUE890057

To amend its certificate or public convenience
and necessity No. ET· 79ee authorizing operation or
transmission lines and substations in Fairfax
County; and to amend its certificate of public
convenience and necessity No. ET-lOSs authorizing
operation or transmission lines and substations
in Prince William County

August 7, 1990

FINAL REPORT OF RUSSELL W. CUNNINGHAM
SENIOR HEARING EXAMINER
On July 10, 1989, Virginia Electric and Power Company filed its application to
authorize construction and operation of transmission lines in subdivisions in the Counties
of Fairfax and Prince William. Virginia Power proposes to convert the existing Cannon
Branch Substation, located in the City of Manassas to 230/115 kV operation. Conversion
of the existing substation will require installation of new transformers and related
equipment. The application also seeks authority to construct a new Clifton Substation
designed for 500/230 kV operation. This substation would be located on approxima tely 95
acres of property in Fairfax County, near the Town of Clifton.
Finally, Virginia Power seeks authority to construct a single circuit 230 kV
transmission line between the proposed Clifton Substation and the modified Cannon
Branch Substation. The proposed transmission line would extend for approximately 6.6
miles through Fairfax County, Prince William County, the City of Manassas Park, and the
City of Manassas.
Ore tenus hearings were conducted on November 8, 1989 and January 4, 1990; oral
argument was heard on January 11, 1990.
Affidavits of publication of the public notice required by the Commission
were received as Exhibit A. A copy of the transcript of this proceeding is filed concurrently
with this Report.
Co~l appearing were Guy T. Tripp, III, and Randolph W. Church for the
Applicant; David T. Ralston, Jr., and Mary Gayle Holden for the Protestants, Oifton Ridge
Homeowners Association and Clifton Creek Ridge Homeowners Association; Dennis R.
Bates on behalf of the Board of Supervisors of Fairfax County; and Wayne N. Smith,
counsel to the Commission.

Five public witnesses appeared to offer their opinion on the Application. The
Company presented the direct testimony of six witnesses; Fairfax County presented the
testimony of one witness; the Protestants introduced the testimony of two witnesses; and
the Company presented seven witnesses in rebuttal.
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To supplement the testimony and exhibits, I walked part of the line. This included
that portion in and around the City of Manassas, the Clifton and Coml'ton sites and the
Town of Clifton. The original walk was in December, a time when foliage is mbllmum.
Again, in June, I revisited Clifton and Compton, including the residence of
protestant Gallegos.
There are three separate facilities applied for in this application: (1) the Clifton

500/230 kV Substation, (2) the Cannon Branch Substation 230 kV conversion, and (3) the
Clifton-Cannon branch 230 kV transmission line. While each is desi~ed to provide a
separate function, the three facilities are interrelated. In its application, the Company
states that the proposed transmission line and substations are necessary to meet the growth
and demand for electricity and maintain reliability of service on the Company's system.
The application funher states that "[t]he proposed transmission line and substations affords
(sic) the best means of meeting the need for additional capacity and reliability while
reasonably minimizing adverse impact on the scenic, environmental and historic assets of
the area concerned." App. at 2.

In order to be issued a utility facilities act certificate of public convenience and
necessity (Va. Code §56-265.1 ~~. ),there must be evidence of a need for the facilities.
In addiuon, the various provisions of §56-46.1 must be met - especially Section B's
requirement that "the corridor or route the line is to follow will reasonably minimize
adverse impact on the scenic assets and environment of the area concerned," and Section
Cs proviso that the company shall provide adequate evidence that "existing rights-of-way
cannot adequately serve the needs of the company."
A.

Need
I. Clifton-Cannon Branch Line and Cannon Branch Substation Conversion

The Clifton Substation, a 500/230 kV-operation, will be constructed in Fairfax
County on land presently owned by Virginia Power. A single circuit 230 kV line will be
constructed from Clifton Substation to the existing Cannon Branch Substation, which will
be converted to 230/115 kV. This construction is necessary to provide adequate and
reliable service, and improve service reli.ability, and shorten outage duration time for
Northern Virginia Electric Cooperative (NVEC), the City of Manassas, and Virginia Power
customers in Prince William County and Fairfax County.
The City of Manassas, NVEC and Virginia Power customers in southeastern
Loudoun County, eastern Fauquier County, and northern Prince William County are
served from a twenty mile 115 kV transmission line "loop" extending from Loudoun
Substation to Bull Run Substation. This transmission line was constructed between 1968
and 1970 with a capacity that enables it to carry loads up to 163 megawatts (MW). In 19-o
the total load on this loop was 28.6 MW and by 1980 the load had grown to 142.9 MW.
Although the Company has built additional facilities, the 1988 load grew to 145.6 MW.
To keep the load from exceeding the 163 MW capacity of line, the Company built
additional facilities to transfer portions of the load to other transmission circuits. For
example, a radial line was constructed from Bull Run Substation to Harrison Delivery
Point to remove a load from the loop. In 1983 a second radial, Re~g~on to W~enton
line, was constructed to remove the Warrenton area load from Gainesville Substation. I :1
1986, a 230 kV radiaI Loudoun to Gainesville line was constructed to remove the Virg1:-..;J
Power load at Gainesville from the loop.
2
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In 1990, the Company said the NVEC Gainesville Delivery Point load will be
transferred to the Loudoun to Gainesville 230 kV line. Even with this load transfer,
Virginia Power's current load forecast indicates the peak load on the Loudoun to Bull Run
115 kV transmission loop will exceed the 163 MW capacity in 1989/1990. When these
loads are realized, Virginia Power will not be able to provide service for all of this load
under contingency situations.
The proposed construction will provide a 230 kV feed to Cannon Branch which will
split the existing Loudoun to Bull Run transmission loop into three 115 kV lines: the Bull
Run-Cannon Branch. Cannon Branch-IBM, and IBM-Loudoun. This is necessary to serve
the rapidly ~owing Manassas area and it is an orderly upgrading of facilities to provide for
the continwng electrical load growth in the area.
The City of Manassas endorses the application. Mayor John Weber, a public
witness, stated that the· city encourages the Commission to approve the construction of the
line, along with the intended Clifton Substation. He noted that Virginia Power is the city's
ener~ supplier for its own electrical distribution system. It is the city's opinion that the
locauon of the line allows the coordination of major utility (both electric and gas) and
transportation lines (Norfolk and Southern Railroad) through the city.

Mr. Weber noted that the construction of the 230 kV line by Virginia Power along
the railroad deletes the need of the city to erect a 115 kV line down the same corridor
along the railroad tracks. He said that Virginia Power's use of the planned right-of-way
originally developed by the city for the 115 kV line saves Virginia Power a considerable
sum of money from its previous plan, which was to circle the city to get to the Cannon
Branch Substation. Mr. Weber claimed that through the early planning of Vir~a Power
and the city, the city will be able to receive 230 kV service on two of its substatlons, which
should provide a more reliable source of power for the city at a considerable cost savings to
the city.
On the other hand, Diane Dygve, the vice-mayor of the Town of Clifton., appeared
as a public witness. She testified that the Clifton town council voted unanimously to
oppose the Clifton site for the Virginia Power switching station. Ms. Dygve noted that the
town council members and the citizens of the town have several concerns. The first was
that despite the fact that Virginia Power claims that it will be running lines only from the
substation to Prince William County for the next ten years, they believe that after the ten
year time, or if perhaps the lines are needed during the ten year time, these would be
positioned close to an elementary school which is quite near the substation; in addition,
they feared that future lines could possibly run through the Town of Clifton.
The town also has deep concerns about possible adverse impacts on the
environment by the substation. She also expressed the concerns of the town and the
citizens about potential health hazards, and an additional concern that the substation sits
above the pipelines for both the Columbia Gas and Washington Gas Light companies.
Finally, the town and its citizens have noted their concern that the only access to the
substation site by road is through Clifton Creek Road. Ms. Dygve noted that Clifton Creek
Road is extremely narrow and is next to a creek. She stated that the use of this road and
other roads through the town by Virginia Power durin8 the construction phase will
inconvenience and endanger the inhabitants of the residences on Clifton Creek Road, and
significantly impact traffic throughout the town, especially on Main Street. Lastly, the vicemayor expressed concerns as to the impact the site could have on the Town of Clifton. She
noted that the Town of Clifton itself is a unique landmark in both the County of Fairfax
and the Commonwealth. She stated that this well-preserved Civil War era town has been
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designated as a historic district and the substation will ultimately have an adverse impact
upon Clifton as a historic district.
I do not share all of those fears and concerns. I am quite confident that this
Commission would never let Vir~a Power locate a furn.re line within the town limits,
even if Virginia Power were foolish enough to request it. Second, the location of the site
will not have visual impact on any portion of the town. due to its location and the
surrounding terrain.
There is no question that access to the site - by motor vehicle -· will have to be on
Clifton Creek Road. And, indeed, improvements, even if temporary, will have to be made
on the road before large vehicles will be able to safely traverse it. On the other hand, the
railroad siding provides an excellent access to the site for almost all of the heavy equipment
which will have to be transported. It is equally true that the use of this road and others
through the town during the construction phase may inconvenience the residents who must
use Cfifton Creek Road, and will significantly impact traffic on Main Street. However, r
am confident that the Company and the town can work together to overcome these
inconveniences. If there are certain times of the day or days of the week in which·there is
any significant added traffic due to the construction, then that matter should be brought to
the attention of the town. If in the town's opinion, the added traffic is the cause of undue
hardship, then Virginia Power should make every effort to reschedule or rearrange the
traffic so that the impact upon the town is softened. The Company may interpret that as a
directive and not a suggesuon.

II.

Clifton Substation

The Virginia Power system delivers power from a number of remote generating
plants in Virginia and West Virginia at 500 kV to transmission substations, located at Ox in
Fairfax County, and at Loudoun in Loudoun County. These two 500/230 kV substations in
the northern part of Virginia serve the bulk of the Northern Virginia load. At Loudoun
and Ox Substations the voltage is transformed to lower voltages and transmitted over a
complex grid of transmission lines to numerous distribution substations where it is again
reduced to 34.5 kV for distribution to customers.
The nortliern division bad an actual load of 3,937.6 megawatts (MW) in the summer
of 1988. The Company calculates that based on current projections of load ¥Towth in
Northern Virginia, the loss of one transformer bank at Loudoun Substation m the summer
of 1990 will cause the load on the remaining transformer bank to exceed its emergency
rating by 10.6%. Likewise, at Ox. in the summer of 1993, the loss of one 500/230 kV
transformer bank will result in an overload of 3% on the remaining transformer banks.
This overload condition becomes increasingly severe in succeeding years.
The Company asserts that the only single solution to the overload problems at both

Ox and Loudoun Substations is the creation of a new 500/230 kV substation on the joint
500/230 kV transmission corridor between these two substations.
Installation of two 500/230 kV transformer b~ which will be tied to the two
existing 230 kV transmission lines, will substantially reinforce the underlying 230 kV
transmission grid and enable the system to withstand loss of a transformer either at
Loudoun Substation or at Ox Substation. By installing a 500/230 kV substation at the
Clifton site, the Company states that it will be able to reduce the load at Loudoun and Ox
Substations, thereby providing support for the area and increasing reliability without the
need for constructing additional transmission lines.
4
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The following drawing illustrates the salient locations and lines discussed above.
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Protestants' Altemative.s

The Protestants claimed that the Company failed to consider alternatives to the
proposed Clifton Substation site. First, they claim that the Clifton site is not necessary
because a comparable facility could be located at the Gainesville Substation. Alternatively,
they argue that the Company failed to adequately consider an alternative site to the Clifton
locatio~ namely, a portion of land commonly referred to as the Compton tract. This tract
is located approximately 1.6 miles northwest of the Clifton site, adjacent to the LoudounOx 500/230 kV line. This latter recommendation is an outgrowth from their concerns of
locating the Clifton site so close to the Town of Clifton. Noting that environmental
concerns have heightened throughout Fairfax County, they stress that the Clifton location is
even more of an extremely environmentally sensitive location. The Compton site, the
Protestants argue, does not rise to the same environmentally sensitive plateau as Clifton.
Laying aside any environmental concerns represented by the alternatives, the
alternative sites can now be explored as to whether they meet the "need" which can be
served by the proposed facilities.
The rebuttal testimony of company witness Jones destroys the validity of the concept
that the Gainesville alternative can meet the necessity of the facilities proposed by the
applicant. To be completely accurate, I will use the actual words of Mr. Jones:

Q.

Would enlargement of the Gainesville Substation be a
viable alternative for the Clifton Substation proposed in
this case?

A.

No. If you will look at my Exhibit AU(2) that was
filed wtth my direct testimony, you will
from that map
of our transmission system in Northern Virginia that
Gainesville Substation is located more than 9 air miles
and about 20 circuit miles west of the proposed Clifton
Substation site. More importantly, Gainesville
Substation is not located on the 500kv transmission
corridor between Loudoun Substation and Ox Substation.
As I explained in my direct testimony, a principal purpose
of Clifton Substation is to add additional 500/230kv

see
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transformers between Loudoun and Ox Substations to
provide necessary service reliability in Nonhern Viiginia
Obviously, installing more transformers at Gainesville
Substation would not accomplish this important purpose.
Q.

A.

Are there other reasons the Gainesville site is not a
viable alternative?
Referring again to the transmission system map, you can
see that the Clifton Substation site is located much
· nearer than the Gainesville site to the center of our
Nonhem Virginia load. Most of the electric load in
Nonhern Virginia is north anu east of the Clifton site,
and the Manassas area is about five miles west of Clifton.
In contrast, Gainesville Substation is located on the
western fringe of the heavily populated Nonhern Virginia
area. We can provide service where it is needed much
more directly and economically from the Clifton
Substation site than from the Gainesville Substation site.

If we were to use the Gainesville Substation site to
serve the needs described in our application in this case,
it would be necessary to build new transmission lines
which would not be necessary if we use the Clifton
Substation site as proposed in our application. About 12
miles of new 230kv transmission line would be necessary
if we were to use the Gainesville site, and those facilities
would serve only to back up Loudoun Substation. Of the ·
twelve miles, seven miles between Gainesville Substation
and Loudoun Substation will be conversion of an existing
115 kV line to 230 kV. Such a conversion would require
two 230 kV breakers at Loudoun Substation, conversion
of Cartharpin 115 kV Delivery Point to 230 kV and one
230/115 kV transformer at Gainesville Substation. The
other five miles would be the rebuilding of the existing
115 kV line between Gainesville Substation and Cannon
Branch Substation to double circuit 230 kV, with one
circuit being operated initially at 115 kV. Another new
substation would be necessary to back up Ox Substation.
In contrast. our proposed Clifton Substation would back
up both Loudoun and Ox Substations without building
new transmission lines or acquiring new right-of-way.

As I described in my direct testimony, such an
alternative as using Gainesville would present land
acquisition problems at Gainesville. Use of such an
alternative would also cost more and take longer to
complete than Oifton Substation.
In addition, use of such an alternative would
eliminate the proposed Clifton Substation as a reliable
source of power for the Clifton to Cannon Branch
transmission line. It is important to remember that the
proposed 230kv transmission line between the proposed
6
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Clifton Substation and the existing Cannon Branch
Substation will support the electric distribution system of
the City of Manassas and permit the City's system to
avoid substantial costs of constructing other facilities to
meet its needs. The pre-filed direct testimony of Mr.
Todd. pa~es 5-6, describes the benefit of the proposed
transmission line to the City. The City supports our
application to build the line between Cannon Branch
Substation and our proposed Clifton Substation.
Exh. No. AU-20, 1-3.
Thus, the Gainesville proposal is not a viable alternative. Rebuilding the
Gainesville Substation will not meet the various needs of the Applicant. Accordingly I find
that there is a need for the Cannon Branch Substation to be reconfigured; I find that there
is a need for a substation in the Clifton area on the 500/230 kV main transmission line; and
I find that there is a need for the Clifton-Cannon Branch transmission line.
C.

Summary of "Nece.ssity"

These needs have been amply demonstrated by the record. There is unchallenged
testimony that electrical demands in this area have increased at a steady rate and that there
will be a critical need in the immediate future for reinforcement in existins power systems
to avoid curtailment of power and possible interruption of service. Virgirua Power has a
duty to construct electrical generating and transmitting facilities to supply the peak
electrical demands of its customers. To provide reliable electric service, it must be able to
satisfy the collective-use needs, at any given moment, of all its customers. Indeed, Virginia
Power and the Commission must consider these proposed facilities not only for their value
to one panicular area, but also as a part of an overall electrical system. Indeed, all of these
findings must be underscored by the realization that not just Virginia Power is involved.
The Northern Virginia Electric Cooperative (NVEC) is a part of the overall electrical
picture in serving the needs of its customers as well as those of Virginia Power. These
three facilities interact with the service provided by NVEC.
Locating the Clifton facility at Gainesville would not only fail to serve the needs as
they exist today and in the future, but could seriously jeopardize the integrity of the
electrical system of the two electric companies.
D.

Use ofF.rirting Right-of-way

Section 56-46.1-C specifies that "the public service company shall provide adequate
evidence that existing rights-of-way cannot adequately serve the needs of the company.··
This legislative proviso applies here only to the proposed Clifton-Cannon Branch
transIIll.SSion line.
The line extends southwestward from the Virginia Power property in Fairfax
County, where the Clifton Substation is to be located, to the Southern Railroad right-ofway. It follows the north side of the railroad for approximately 1.2 miles and crosses to the
south side where the railroad crosses Bull Run. The route parallels the south and east sil.!e
of the railroad corridor for approximately 5.1 miles where it crosses the tracks a second
time and connects with the existing substation at Cannon Branch. Thus, it will require
approximately 6.6 miles of right-of-way between the: two substations.
7
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Since Virginia Power does not own any ri~t-of-way for the proposed facility, new
rights-of-way will have to be obtained for the enure length of the line. There is no existing
electric right-of-way between the two substations. However, the entire line is located
adjacent to an existing transportation corridor (Southern Railroad). Arrangements with
Southern Railroad will allow Virginia Power to utilize a portion of the existing railroad
right-of-way for overhang and "blow-out" rights, thereby minimizing the amount of right-ofway required by the Company in certain portions of the route. Virginia Power will have to
purchase the full right-of-way in other portions of the line, particularly the northern portion
of the route through Union Mill and Bull Run Regional Park, owned by the City of
Manassas Park and the Northern Virginia Regional Park. Authority, respectively.

E.

Environmental Factors -- the Line and Cannon Substation

In considering the environmental aspects of this line and the Cannon Branch
substation conversion, in addition to utilizing its own staff, Virginia Power employed
EDAW, Inc., environmental planners of Alexandria, Virginia. EDAW is a reco~ed
expert in the environmental arena. and has appeared frequently in other transrrussion line
cases before this Commission. The environmental assessment has three major sections
comprising the environmental evaluation of the proposed line:
(1)

Section 1 provides background data on the line including
a brief discussion of the need for the facility and consideration of alternate alignments.

(2)

Section 2 includes an impact evaluation of the proposed
alignment between Clifton and Cannon Branch. The indepth analysis of specific environmental effects
associated with the recommended route includes the
consideration of both ecological (natural) and sociocultural (man-influenced) factors.

(3)

The final section provides a discussion of numerous
mitigative measures which should be used by Virginia
Power to the extent possible to reduce adverse
environmental impacts.
..
..

I do not intend to document here the scope of this painstaking study, which took months to
complete. The record demonstrates that it was fair, objective, and exhaustive -- and
supported use of the route selected by the Company and the substation conversion. I find
that the proposed Clifton-Cannon Branch corridor and route, together with the many
mitigative measures proffered in the assessment, will reasonably minimize any adverse
environmental impact.
F.

Substation Location - Clifton vs. Compton

I have previously found the urgent need for a substation in the Clifton area. That
need was predicated on the forecast which indicated that the Loudo~n Su~statio~ ~11 be in
jeopardy of overload by the summer of 1991 and that the Ox Substation will be surularly
overloaded by 1993. As previously noted, the purpose of this substation is to avoid this
potential overload situauon and maintain the reliability of the electrical syste~. In
summary, the project will reduce the demands on the Loudoun and Ox Substations, .
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reinforce the existing 230 kV transmission system, and delay the constructions of additional
500- or 230-kV transmission lines.
The general topography of Fairfax County is typical of the rolling land in the
Piedmont plateau. The topography is a mix of hills and ridges divided by numerous
streams and rivers which flow into the Chesapeake Bay. The two major streams in the
study area are Johnny Moore Creek and Pope's Head Creek. Bull Run parallels the area
to the southwest. The proposed Clifton site is within the Pope's Head Creek watershed.
The proposed 95-acre Clifton site is situated on the side slopes of the ridge above
Pope's Head Creek. The steep slopes reach a small plateau on the north side of the site.
The high point of the site is approximately 357 feet above mean sea level.
The Com__prehensive Plan for Fairfax County provides for an Environmental Qualitv
Corridor (E-Q-C) System along streams in the county. The definition of a sensitive land ·
E-Q-C includes slopes greater than 15% adjacent to floodplains or streams. Based on this
definition. the lower part of the substation would fall within the E-Q-C; however,
responding to the request of Fairfax County, the company repositioned the facility within
the 95 acre site to remove it from the E-Q-C. The proposed site contains several drainageways which drain to the south into Pope's Head Creek. This creek subsequently enters into
Bull Run. There is a railroad embankment along the south end of the site, which forms a
barrier between the foot of the site and the creek. Two culverts provide passage of
drainage from the site under the embankment.
The Compton site, proposed by the Protestants, lies approximately 1.6 miles to the
northwest. The controversy over the siting of the substation is not a new one. Shortly after
Virginia Power acquired the land in 1973, there were apparently numerous meetings as to
the feasibility of Compton Road as an alternative site for the proposed substation. These
discussions apparently involved at least two members of the Board of Supervisors of
Fairfax County, Virginia Power, a Clifton VEPCO study group, staff of the Consumer
Protection and Public Utilities Commission. and the Office of Comprehensive Planning.
The last documented reference to the county discussion was in the form of a memo dated
June 6, 1974, which summarized why the study was made and offered a few findings and
conclusions. While there is nothing to indicate any further consideration of the alternative
sites, the fact is that the Fairfax County Board of Supervisors adopted a Fairfax County
Comprehensive Land Use Plan on June 30, 1975, as subsequently amended through
October 27, 1986. This plan clearly identifies the Clifton tract as being reserved for "public
facilities, governmental and institutional uses.H Hence, as of now, the Clifton s¥ing would
fall within the parameters of the official planning document of Fairfax County.

l company witness Philip G. Yates testified that the Clifton site is a feature shown
on the County's Comprehensive Plan since 1975. Yates was the principal planne r in the
County's Office of Comprehensive Planning in 1975, and served as zonin~ administrator
1978-1985. I can think of no expert more qualified to address this issue, including a
protestant witness who testified to the contrary. My own reading of the Plan and the map
leads to the inescapable Yates' conclusion. Finally, it is significant that the County itself is
not in disagreement.

9

66

(

(

On the other hand, the Compton site has no such approval, and appears to be
classified as devoted to residential use under the official County Plan. Another major
disadvantage of the Compton site is the fact that a developer has now acquired title to
most, if not all, of the land surrounding the proposed Compton location. It is my
understanding from the record that the developer bas received the County approval for a
development plan; however, it funber appears that the developer has submitted a revised
plan. which is currently the subject of liugation.
An additional disadvantage is the difference in the topography of the two sites.
Compared to Clifton, the Compton site is~ level with the surrounding property. It is
obvious that much of the substation would be visible to surrounding residences. Clifton. on
the other hand. will be located in a depression on the top of a hill. At its worst (winter),
only a few feet of several towers will be visible to nearby homeowners.
While the Protestants urge that there are no legal difficulties impeding Virginia
Power from acquiring land under its condemnation authority, it is equally clear from the
record that the cost to Virginia Power - and its ratepayers - would be an astronomical
sum.
Indeed, the only positive factor that the Compton site has to offer is that it too is
adjacent to the Loudoun-Ox 500/230 kV transmission line. However, additional
transmission right-of-way would also have to be secured in order to run the 230 kV line
from that substation to the City of Manassas and into the Cannon Branch Substation. The
distance from the Compton site to the nearest corridor - the railroad line - is over one
mile.
Another negative factor is the absence of a rail siding. At Clifton. the adjacent
railroad provides a convenient and economical way to bring the transformers, and other
heavy building material. directly to the substation site.

If Virginia Power were to successfully acquire the Compton site through litigation, it
would still face the same en~onmental objections, if not more so, than have been
generated at the Clifton site. The Compton site is also near a 100 year floodplain. and
near E-Q-Cs.
An equally important factor is that of time. The discussions above have underscored the urgency for immediate construction of the substation. A successful
condemnation proceeding. even in the absence of lengthy appeals, and resulting refiling
and processing of a new application by Virginia Power, could easily extend into a three to
five year timeframe. Given the growth history and the consumption of electricity in
Nonhem Virginia, I cannot in good conscience recommend placing hundreds of thousands
of customers to the likely results that such a delay would promote. It has been seventeen
years since the acquisition of the Clifton propeI't).' by Virginia Power placed the opponents
on notice that there was an extremely large possibility that a substation would be located
on the Clifton tract. This is not a case of a company having a hidden agenda. The
proponents of the Compton site have had almost two decades to take whatever steps were
necessary to make the Compton site a viable alternative. Today, I find that it is not a
viable alternative to the Clifton site.

2see the testimony of public witness Pat Blackwell, president, Compton Road
Citizens Assoc., Tr. 32-35.
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. c_Iifto~ on the other ?and, is an ~deal ~ocation for ~e s~te. It is in ~d adjacent to
the eXIStlllg nght-of-way. It is geographically isolated, nesung m a depression atop a high
plat~~u, surroun~ed by steep slopes; the dense woods .and extensiye buffe~ area (95 acres v.
a nummally reqwred 20 acres) afforded by the large site reduce V1Sual, noise and electrical
effects. Its location beside the railroad offers easy, direct, and economical access to an
existing right-of-way, and provides superior access to the site by rail rather than by local
roads.
The cost of the land (purchased in 1974) is extremely cheap, if compared to the cost
of acquiring even a 20 acre site at today's astronomical prices.
Lastly, it will have absolutely no adverse effects on anyone, except a few landowners
surrounding the site.
Based on all the evidence, I find that the Clifton site as a substation is the best
location.

G.

Environmental Factors -- Clifton Site

The Commission is required by statute to give consideration to the effect of the
substation facility on the environment and to establish such conditions as may be desirable
or necessary to minimize any adverse environmental impact. Va. Code §56-46.1-A

In fulfirnng this statutory requirement, the Commission is required, as a condition to
approval, to determine that the substation is needed and that the site selected will
reasonably minimize adverse impact on the scenic assets and environment of the area
concerned. Va. Code §56-46.1-B. Finally, Section D provides that the term environmental
"shall be deemed to include in meaning 'historic', as well as a consideration of the probable
effects of the line on the health and safety of the persons in the area concerned."
There is no lack of evidence upon which the Commission can and should base its
decision that all of these factors have been favorably addressed by the Company. While
various aspects of the environmental impacts permeate the record, the principal thrust of
the evidence is contained in the testimony of Company witness Cyril J. Welter, a senior
planner for Burns and McDonnell, an architectural engineering and consulting firm. In
addition to his testimony, Mr. Welter presented a voluminous and thorough Environmental
Assessment of the effect of locating the substation on this site. The Environmental
Assessment ran~es from a project description, which discusses the need for the project and
a detailed descnption of it; a description of existing conditions, including natural resources
and human resources; an evaluation of alternatives; and a detailed discussion of various
environmental impacts of the proposed project. The latter included detailed construction
methods, impacts on natural resources and human resources, including visual and electrical
effects, and a vast number of mitigation measures.
Protestant Fairfax County presented the testimony of Bruce G. Douglas, chief of the
Environmental and Heritage Resources Branch of the Fairfax County Office of
Comprehensive Planning. This witness discussed the County's environmental assessment
of the proposed Clifton Substation, and his testimony listed the more significant
environmental concerns, and the County's recommendations for the mitigation of those
concerns.
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The major concerns of the County and the Company's responses follow:
1.

To maximize the protection and preservation of the site's
ecological resources, the substation should be redesigned so
that facilities are confined as much as possible to occupy the
ridges in the east central and west central portions of the
site. That is, removing much of the physical buildings from
the E-Q-C as possible.
The Company responded by redesigning the plant
location to remove all the facilities, and the surroundins
area within a proposed fence, from the E-Q-C boundanes.

2.

The County recommended that the Company provide a spill
containment system to ensure that oil leaks or ruptures do
not leave the area immediately adjacent to the transformers.
The Company agreed to do so.

3.

Storm water runoff should be managed through the
provision of one or more best management practices.

In its response the Company agreed to do so.
4.

Minimal site clearing and tree removal is vital. Limits of
clearing and grading should be developed in concert with
the Fairfax County staff, and agreed to before
commencement of construction.
The Company concurred in this proposal.

5.

In order to identify and conserve significant archaeological
resources, Virginia Power should retain a professional to
conduct a Phase I reconnaissance of the parcel. The
resultant re?On should be furnished to the County's
Archaeologist who should have the authority to cause a
Phase II additional survey. This work should be completed
before construction.
The response of the Company was that it was in total
agreement and would do so.

6.

The Company should agree and commit to providing all of
the mitigative measures proposed by witness Welter.
The Company not only agreed, but in the rebuttal
testimony of Mr. Welter, committed itself to provide
additional plantings and reduced tree toppings.

There were fears expressed during the hearing that the Company might not full:-comply with all of the mitigative measures it has either proposed or agreed to, and/ o r th:it
the Company might attempt to avoid or ward off legitimate county approvals.

12

69

c

(

As I noted at Oral Argument, I have personally conducted the hearings on every
Virginia Power Transmission line and related facilities since 1984, with two exceptions.
(One was handled personally by the Commission relating to Northern Virginia and the
second is currently pending before my colleague). In each of those proceedings the
Company proposed and agreed to a vast panoply of mitigative measures.

To my knowledge, not only has the Company performed those measures, but,
indeed, has engaged in numerous other measures at the request of individual homeowners.
Therefore, I have no reason to believe that the Company would perform in a lesser manner
in this project.

11ris report has previously discussed the proposal of the Company to construct a
railroad siding between the north side of the railroad track and the south side of the site.
The Company has described this project as "construct[ing] rail siding for new substation,
fillin~ approximately 0.75 acres of non-tidal, headwater wetlands on the north side of the
exisung rail line." (See Corps of Engineers permit). The Company has received a Corps of
Engineers permit based on that description. Protestant witness G. K. Young disputes the
description. Based on a field study he conducted, he estimates an area in excess of one
acre, which would require a different Corps of Engineers permit. Finally, Mr. Young
testified that his own observations indicated standing water and marshlike conditions in the
area surveyed. Mr. Young concluded that the railroad siding proposed in the Vepco site
plans would require fill that would eliminate over one acre of wetlands. That will
necessitate more comprehensive wetlands review of the site than the applicant
representations have mdicated. He claimed that the area the culvert drains coward - that
is, on the south side of the rail line - is a wetland composed of hydric soil; he concludes the
site development construction activities will generate sediment which will threaten this
wetland.
I too have conducted an on-site observation. I did this during my walkabouts in
December and June. Twenty years ago - or even ten years a~o - my conclusion of this
area would be to describe it as a wide but shallow drainage ditch. The railroad was
constructed with drainage ducts to permit an orderly runoff of water from the slopes into
the creek. The siding to be built by Virginia Power must be constructed in the same
concept, so that runoff from the higher elevations will flow freely into the creek. I do not
envision that the drainage ditch be converted into a pool of stagnant water ·• nor should the
area between the spur and mainline. The Company is directed to plan to meet this
·
objective.
·

In reality, how much of an area will be disturbed by fill will depend upon the exact
location of the siding. In fact, there is evidence to indicate that there has been a previous,
but abandoned siding in the area. There is no reason for the Com.mission to adjudicate
what essentially would be a factual situation considered by the Corps of Engineers. Those
facts will ultimately be arrived at by the engineering of a construction plan. At that time
the Company will be forced to deetde whether to go to the Corps seeking a new permit or
rely upon the permit it has already received.
On the other hand, I do find that a proposed rail siding is part of the substation
facility and requires Commission approval. I find that that approval should be granted.
There arc other mitigative measures which should be em9hasized. The Company
will follow all erosion control measures specified by Prince Wilham and Fairfax Counties,
that are applicable to construction activities in the Bull Run/Occoquan Reservoir watershed. In addition. the Company will mow the right-of-away to control vegetation rather
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than use herbicide; hence, there is no potential for chemical contamination of streams or
drainage ways.
Protestant Frank Gallegos is a homeowner who will be environrnentallv affected bv
the construction site. Virginia Power acquired the Clifton site in 1974. In 197'5/76,
·
Gallegos brought a tract of land which lies just to the nonh of the proposed site, and the
existing transmission line pierces the edge of his property.

Mr. Gallegos testified that before he bought the property, he was advised that there
was only a minimum amount of facilities then contemplated for installation on the Clifton
site. Based on that advice, he anticipated a minimum impact on his land from any future
development.
However, at the time the advice was rendered, the demand for electricity in
Northern Virginia had temporarily abated, and the Company's future construction plans
were left up in the air. It was only upon the resumption of the voracious usage of electricitv
in Northern Virginia that the need for the Clifton site as a substation reemerged.
·

Mr. Gallegos testified that at least a ponion of the substation facility would be
visually seen from at least the second floor of his house, and to that extent he would be
adversely affected. The Company denied the allegation on rebuttal. My on-site visit in
December when the foliage was at a minimum, verified the statement of Gallegos.
Standing on top of the hill, I could clearly see all of his house.
However, when I returned in June, I went to the second floor of his house for a
second view. At that time of the year, the foliage, in my opinion, effectively precluded any
view of the top of the hill. Moreover, it must be remembered that the facility will not be
constructed on the top of the hill; rather, with the redesign and re layout of the facility, I
believe it will be impossible for Gallegos to see any of the ground facility. At most, he will
only be able to see the top portion of one or two towers.
Nevertheless, to ensure the maximum protection from visual intrusion of the site
upon Gallegos, I direct the Company to shift the main line exiting the facility to the nonh
from its current position to a new alignment, so that it will pass through the center of the
realigned proposed NVEC substation and thence on to the existing transmission right-ofway.
The Environ.mental Assessment and several witnesses addressed the question of
health effects of electric and magnetic fields. The Commission has been involved in a study
of possible adverse health effects of magnetic and electric fields on a ongoing basis since at
least 1984. As I pointed out in a very recent report, the Commission will recall that in two
reports by this E.Xaminer, in 1985 and 1987, a comprehensive analysis of the literature in
this field was made. The conclusion reached in those reports was that there was no
credible information that there were any adverse health effects. I also pointed out in those
two reports the difficulty of trying to prove the negative in this type of endeavor.
The Virginia Department of Health, concurrently with our Staff, monitors research
on the health effects of high voltage transmission .lines. In its latest report, dated March 15,
1990, the VDH has stated that there is no conclusive evidence to suggest that the nature
and extent of electromagnetic fields producing perception responses can elicit an adverse
pathological effect or organic injury m humans.

. r
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There have been two significant studies published since my two reports. The first.
The New Yorlc State Powerlines Project (July 1, 1987), was prepared by the New York State
Powerline Project Scientific Advisory Panel. The New York Project was established to
conduct research and to review the scientific literature to determine whether health
hazards exist. Particular attention was directed to the fields generated by 765 kV overhead
transmission lines. The research program, supported by contributions assessed from all
New York State electric utilities, provided support to sixteen different research groups
studying-human, animal and isolated cell sensitivity to electric and magnetic fields. The
report concluded that "[m]ost of the research studies reported no effects of concern. Of the
few effects, some warrant further consideration." The report went on to state that "[n]o
effects were found on [human] reproduction, growth or development.'' (Powerlines Project
at 1)
A careful reading of that 150 + page report leads to the inescapable conclusion that
the findings in my reports of no known harmful effects on our health from transmission
lines are still correct. For example, the report states that "(t]he claims of Wertheimer and
Leeper ( 1986) that use of water beds and electric blankets affects fetal growth do not
appear justified." (l~. at 65) Additionally, "[i]n summary, proof of human fetal effects of
electric or magnetic fields does not exist and such effects are unlikely." (lii. at 66)
The second publication was prepared by the Office of Technology Assessment. of the
Congress of the United States, entitled Biological Effects of Power Frequency Electric and
Magnetic Fields - Background Paper (May 1989). The publication was prepared for OTA
by the Depanment of Engineering and Public Policy, Carnegie Mellon University,
Pittsburgh. Pennsylvania. This study generally mirrors that of the New York State Project,
that is, tliere is a detailed discussion of the various individual studies that have been
presented to date. Once again, the findings set out in this study generally follow the
findings in my earlier reports. However, this study cautions that due to the suggestions of
possible harms, es~ecially in the area of cancer, that there may be indeed some adverse
health effects flowing from high transmission lines. The suggestions flow from a series of
studies - such as by Marino, Wertheimer, Savitz, Leeper - in which each has raised the
possibilities of adverse effects. Dozens of scientists from various disciplines have either
reviewed or attempted to replicate the results of these studies. The imperfections found in
those studies - and, indeed, the inability to replicate some of them - have cast a deep
cloud upon their conclusions. Significantly, the report states that "[o ]verall the evidence
now available is too weak to allow firm conclusions either way." (Background Paper at 65)
In other words, the negative cannot be proved - and there is no proof that there are any
adverse health effects.
Company witness Michael W. Burks, a supervisor of transmission engineering for
the Company, described the increases and decreases in the existing magnetic fields at
residences near the Clifton Substation site that would result from construction of the
substation. On rebuttal, Mr. Burks revised his testimony only slightly because of the
relatively small shift in the proposed location of the substation on the 95-acre tract.

Mr. Burks testified that the shift in location will have a slight effect on magnetic
fields at residences in the vicinity of the substation. In general., he stated that the new
location of the substation will generally decrease the magnetic fields at residences near the
site because fields created by the new substation will partially cancel existing fields created
by the existing transmission lines. He concluded that the EMF levels that he had described
in his rebuttal testimony do not suggest any health related problems. This witness also
sponsored two studies done for the Company by Electric Research and Management, Inc.,
and a state college, of Pennsylvania; those two studies were an analysis of the electric fie ids
remote from the Clifton Substation and an analysis of the magnetic fields remote from the
15
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Clifton Substation. Lastly, the witness testified that there would be no electric fields
extending beyond the first line of trees surrounding the substation.
Both of the recent reports discussed above have arrived at two salient conclusions.
The first is that while research completed to date is sufficient to raise serious questions, it is
not sufficient to provide satisfactory answers or to point the way to action. The second
point they emphasize is that in the absence of definitive answers, care must be ta.ken not to
scare us to take counsel of our fears.
All too often in the recent past Americans have been fed a steady diet of horror
stories about-transmission lines. We have seen recent spates of these endeavors. For an
example, recently an "investigative" journalist published his version (Currents of Death ) of
the studies "in the form of a riveting medical detective story". The author of this book
(novel?) boldly sets forth conclusions of various studies which their authors have
disavowed. Newspaper articles discussing the issue rivet the reader's attention with black
headlines describmg ''Towers of Fear" and "Powerlines Spark Cancer Fear".

While various studies have raised some concern, most of the authors have
emphasized the narrow limits of their studies, and hence of their findings. Prudence has
led to a plethora of new studies. In time, hopefully we will have defininve answers. In the
meantime, the Henny Penneys should be restricted to children's books.
Based upon all the evidence adduced in this proceeding, and the findings set forth
above, I conclude that the application should be granted. Accordingly,.! REC01\1MEND
that the Commission enter its order adopting the findings and conclusions set forth above,
and issue the Applicant its requested cenificates of public convenience and necessity.
COMMENTS
The parties are advised that any comments (Rule 5:15{e)) to this Report must be
filed with the Clerk of the Commission in writing, in an ori~nal and fifteen (15) copies,
within twenty-one (21) days from the date hereof. The mailing address to which any such
filing must be sent is Document Control Center, P. 0. Box 2118, Richmond, Virgirua
23216. Any party filing such comments shall attach a certificate to the foot of such
document that copies have been mailed or delivered to all other counsel of record and to
any party not represented by counsel.
Respectfully submitted,
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Senior Hearing Examiner
Document Control Center is hereby requested to mail or deliver a copy of the above
Report on August 7, 1990 to: Patricia M. Schwarzschild, Esquire, Hunton & Williams, P.O.
Box 1535, Richmond, VA 23212; Guy T. Tripp, ill, Esquire, 707 East Main Street, .
Richmond, VA 23219; David T. Ralston, Jr., Esquire, and Mary Gayle Holden, Esquire,
2 Pidgeon Hill Dr., Suite 530, Sterling, VA 22170; Dennis R. Bates, Esquire, 4100 Chain
Bridge Road, Fairfax, VA 22030; James G . Kincheloe, Jr., P. 0. Box 400, Fairfax, VA
22030; Wayne N. Smith, Commission counsel; and to the Commission's Director of Energy
Regulation.
16
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Exh i bit 3

IH THE CIRCUIT COURT FOR THE COUNTY OF FAUQUIER

VIRGIHIA ELECTRIC AND POWER COMPANY v

)

Petitioner,

)

)

v.

)

At Lav No.

)

CL90-l57

)

JOHN D. WILKINS and VALERIA A.

)

WILKINS, his vite, and 1.87 Acres,
Kore o~ Less, ot Land, Located in
Pauquier county, Virginia,
Defendants.

)
)
)
)
)

VIRGINIA NATURAL GAS, INC.,

)

Petitioner,

)

)
)
)

v.

)

JOHN D. WILKINS and VALERIA A.

WILKINS, his wife, and 0.83 Acre,
Kore or Less, of Land, Located in
Fauquier county, Virginia,

At Lav No.
CL90-155

)

)
)
)
_ )
)

Defendants.

)

ORDER
Came Petitioners and Defendants, by counsel, on June 7,
1991, and argued Petitioners' previously filed motions, and
upon consideration of the pleadings, argument, and
applicable law, the Court ORDERS as follows:
l)

On Petitioners' Motion to Exclude Expert

Witnesses, the court GRANTS the Motion to the

ex~ent

that no

expert testimony will be admitted on any possible link
between electromagnetic fields emitted by electric power
transmission lines and any allegedly adverse health effects,
including, but not limited to, any alleged increased
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cancer or other adverse health effects, because such
testimony would be irrelevant, speculative, and of no
probative value at trial on the issue of just compensation.
The Court further DENIES Petitioners' Motion to Exclude the
testimony of Mike Berryhill.
2)

The Court GRANTS Petitioners' Motion to Compel

Answers to Interrogatories.

Defendants shall provide the

information requested, as modified by the parties'
agreement, no later than l:OO p.m. on June 8, 1991.
3)

on Petitioners' Motion in Limine to exclude

evidence of or reference to any alleged dangers or damages
from possible future gas pipeline explosions, or to any
possible link between electromagnetic fields emitted by
electric transmission lines and any allegedly adverse health
effects, including but not limited to any alleged increased
risk of cancer or other adverse health effects, the Court
GRANTS the Motion.

No such evidence or reference shall be

submitted, argued, or elicited, because such references and
evidence would be irrelevant, speculative, and of no
probative value at trial on the issue of just compensation.
For the same reaso.;"1S, the court

fu.rtr,~I:

uRAN':'.:3 ~hs moi:.loii.

to any evidence of or reference to Defendants' illnesses.
The Court further GRANTS the motion as to the final offers
made by Petitioners pursuant to Section 25-46.5, Code of
Virginia.
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The Clerk shall mail an attested copy of this
counsel of record.

We ask for this:

1rg1n1a Electric and Power
Virginia Natur~l Gas. !r.c.
Joseph M. Spivey, III
John E. Holleran
Hunton & Williams
Riverfront Plaza, East Tower
951 East Byrd Street
Richmond, Virgi~ia 23219-4074
Thomas c. Palmer, Jr.
Brault, Palmer, Grove & Zimmerman
8567-D Sudley Road
P. o. Box 534
Manassas, Virginia 22110-0534

\

cal:~
o.
A. Wilkins
Va~ria

John

Wilkins and

J. Michael Sharmar
114 North West Street
Culpeper, Virginia 22701

A
BY

CO~Y

'\ESTE:

WM~

ylW R . ~

HARB.IS, CLERK
DEPUTY CLERK

FAUQUIER COUNTY CIRCUIT COURT,
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Exhibit 4
JUDGES
RICHARD H .C . TAYLOR.
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October 7, 1992

Cassandra c. Collins, Esquire
Hunton & Williams
Riverfront Plaza, East Tower
951 East Bryd Street
Richmond, Virginia 23219-4074
James Ashby, III, Esquire
Roberts, Sokol, Ashby & Jones
Post Office Box 7166
Fredericksburg, Virginia 22404-7166
James E. Jarrell, Jr., Esquire
Jarrell, Hicks & Sasser
Post Off i~a Box 127
Spotsylvania, Virginia 22553-0127
Re:

Virginia Natural Gas, Inc. v. Mary D. Kipps, trustee
Spotsylvania County Circuit Court tL-90-859

·o P I N I 0 N
During opening statements at the trial of this condemnation
case, landowner's counsel told the commissioners that he would call
a real estate appraiser to testify that the residue of the
landowner's property has been damaged by the perception of fear of
explosion associated with the natural gas pipeline constructed by
the condemnor.
Counsel for the condemner immediately objected.
Out of the presence of the commissioners, counsel represented to
the court what his expert witness would testify about how and to
what extent fear of pipeline explosions effects the value of the
landowner's remaining lands.
After the proffer, the court heard
arguments regarding the admissibility of such testimony and,
consequently, the propriety of counsel's reference to it in his
opening statement. Later, the proffer was substantiated when the
witness put his testimony into the record.
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Re: Virginia Natural Gas, Inc. v. Mary
October 7, 1992
Page 2

D.

c

Kip~s· , trustee

J

The court sustained the condemner's objection and ruled th t · the landowner's expert witness would not be permitted to give :n
opinion on diminution of value of the residue based upon fear or
apprehension of future events {i.e., possible explosions).
As a
result of that ruling, the commissioners were discharged
b
agreement of counsel, because the landowner conceded that sh~ ha~
no other evidence of damage to the residue and the parties were in
agreement as to the value of land taken.
Accordingly, the court
found just compensation to be $4,500.00, the agreed-upon amount of
value of the land taken.
Inexplicably, no sketch order was tendered.
on August 12,
1992, the landowner filed a motion for reconsideration of the
court's ruling excluding the testimony of the landowner's appraiser
related to fear of pipeline explosion and its dffect on the value
of her remaining lands.
Both parties submitted memoranda and
argued their positions on September 21, 1992.
This opinion
addresses that motion.

For the reasons explained below, the court is of the opinion
that its original ruling is correct, and the motion for
reconsideration will be denied.
It is well settled that future apprehended damages due to
negligent construction or maintenance of the works of the condemner
cannot, as such, be included in a condemnation award.
The law
furnishes a remedy in the future for the recovery of all such
damages, and the right to such recovery is not affected by the
condemnation proceeding. Appalachian Power Company v. Johnson, 137
Va. 12 (1923); VEPCO v. Farrar, 205 Va. 244 (1964).
The landowner concedes that direct evidence of potential
future events would not be admissible, but she argues that her
expert appraiser was prepared to testify about the effect on
present value that fear or apprehension of potential future events
has in this case. She cites dicta in Appalachian Power: " •.. [T]he
commissioners could have properly taken into consideration the
effect of the fear of the (power] line breaking down and injuring
persons and property whether due to inherent defects or unavoidable
accidents, not to be guarded against by reasonably skillful
construction and careful operation ... or, indeed, even where due to
negligent construction or operation, if the liability to such
injury in fact depreciated the market value of the property." The
Court went on to say, however, in that case and in other decisions,
that speculative or "possible" future events cannot be considered
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Re: Virginia Natural Gas, Inc. v. Mary D. Kipps, trustee
October 7, 1992
Page 3

in determining present actual value.
First, as the court pointed out at the time of its original
ruling, it is difficult to understand how a witness can testify
"about perceived fears and hazards without discussing the hazards".
To discuss the "hazards" -- i.e., the possibility of explosions -is to venture into the realm of speculation. In fact, the matter
is so speculative that counsel for the landowner acknowledged
during his proffer that "the chances of this gas line blowing up
are probably less than us getting killed by terrorists in
Spotsylvania County".
Second, it is apparent from the proffer and from the expert's
testimony that the witness (Mr. Overstreet) is not qualified to
address hazards associated with natural gas pipelines.
(No other
expert witness was proffered).
The witness did not possess the
expertise to address even the fears or perceived hazards and the
impact of such fears on the value of the landowner_!.s remaining
lands in this case. He acknowledged that he had done no research
and had no education or training in such m~tters, had never been
involved with real estate affected by a gas pipeline, and had done
no analysis of the pipeline's effect on value of adjoining lands in
the area. Rather, he formed his opinion (a 20' diminution in value
of surrounding lands) based on conversations with developers in the
Charlottesville area, a newspaper article about a pipeline
explosion, and his "assessment", unsupported by any analysis or
study, of the "perceived risk" to a developer "to invest in" the
property.
For these reasons, the court is of the opinion that the
evidence proffered is inadmissible because it refers to potential
future events, is too speculative in the circumstances of this
case, and the expert witness did not have the necessary expertise
to testify. about such matters . (Mr. Overstreet was determined to be
qualified as an expert in the field of real estate valuation and
appraisal; however, his competence to give an opinion of value
using the "fear" factor discussed in this opinion, was subject to
challenge.)
In State Highway and Transportation Commissioner v. Lanier
Farm, Inc., 233 Va. 506 (1987), the landowner's witnesses testified
that the Commissioner's project had straightened a curve in the
road so that motorists no longer adhered to the speed limit. Thia
factor, combined with others, these witnesses said, diminished the
value of the residue tract.
The Supreme Court reversed.
It is
obvious from the opinion that the point of the witnesses' testimony
was to address the effect of fear of future hazards (speedlnq
motorists) on present fair market value. The Court said that it
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Re: Virqinia Natural Gas, Inc. v. Mary D. Kipps, trustee
October 7, 1992
Page 4

adhered to the view that the laws governing condemnation
proceedings "have no application to tortious or unlawful conduct,
whether by contractors engaged in constructinq public improvements,
... governmental agents, ... or third parties who are strangers to
the condemnation proceedings."
Citing Highway Commissioner v.
Crockett, 203 Va. 796 (1962), the Court said that danger caused by
unlawful use of the highway by irresponsible motorists does not
constitute an element of damage flowing directly from the taking of
land, and the possibility of future injury from such conduct ls
"too remote and speculative" to be considered in determining the
value of the landowner's remaining property.
That view likewise
applies to the circumstances of this case.

Counsel for the condemner will please prepare and circulate a
final order making reference to this opinion letter.

Judge
Dated:

October 7, 1992

WHLJR:cdd
Original to:

Linda Jo Johnson, Clerk
Spotsylvania County Circuit Court
Post Off ice Box 96
Spotsylvania, Virginia 22553-0096
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE COUNTY OF SPOTSYLVANIA
VIRGINIA NATURAL GAS, INC.,

)
)

a Virginia corporation,

)
)
)
)
)
)

Petitioner,

v.
HARY ~. KI~PS, T~~S~EE,
and 2.42 Acres, ·More or Less,
ot Land, Located in Spotsylvania
County, Virginia,

AT LAW NO. L-90-859

)
)
)
)
)

Defendant.
ORDER

On April 14, 1992, this matter was tried in the Circuit
Court for the County of Spotsylvania.
summoned, only six appeared.

Of the ten commissioners

By counsel, Virginia Natural Gas,

Inc . ( "VNG") and Mary D. Kipps, Trustee, ("Kipps") agreed to one
peremptory strike each .

A panel of four commissioners was

selected.
During opening arguments , Kipps' counsel made reference to
gas pipeline explosions.

VNG, by counsel, objected to the

reference and to the presentation of any evidence relating to gas
pipeline explosions.

The Court sustained the objection of VNG

and excluded any reference or evidence pertaining to gas pipeline
explosions or the fear of gas pipeline explosions.

Counsel for

Kipps represented that Kipps' evidence on damages to the residue
~11J i-fs e #ecf- ""'
was based on the perception of fear of gas pipeline explosionsl()
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whereupon the Court sustained VNG's motion to strike Kipps'
evidence on damages to the residue.
The parties agreed that the total value of the Permanent
Easement and Temporary Easement was $4,500.00 and agreed that the
Court could make the finding on just compensation, and the
commis3ioners were dismissed.

Kipps, by counsel, moved to

proffer the testimony of her expert, George Overstreet, on
damages to the residue, after counsel conferred with the expert.
VNG, by counsel, objected to Kipps' counsel conferring with
Overstreet.

~e~11d

+heN

The Court overruled the objection.

+Jie.

//,.. e.

-Ai'ber

C. OIJR f
egnferrin~

"A'ith Overst:eest, c\3~1'\!!el for IEip:p5 proffered ~ testimony of

Overstreet on damages to the residue.

During the proffer, VNG
l£_N Vd./iJa..-h'.v

,f

!?~al esf-,."';_;

objected to the qualifications of Overstreet as an expertA)and
the Court overruled VNG's objection.
The Court made the following award:
Value of
property to
be acquired

Damages, if any,
to any other
property

Total Award
of Just
Compensation

Parcel No.
118

(Kipps)

$4,500.00

$ 0

$4,500.00

On September 21, 1992, the parties came before the Court to
be heard on Kipps' motion for reconsideration of the Court 's
ruling excluding the testimony of Kipps' expert related to fear
of pipeline explosion and the effect of the fear on the value of
her remaining lands.

For the reasons set forth in the Court's

Letter Opinion dated October 7, 1992, which is incorporated
herein, the court affirmed its original ruling excluding the
2
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testimony of Kipps' expert and denied Kipps' motion for
reconsideration.
It appearing to the Court that VNG has previously paid into
Court the sum of $9,750.00, pursuant to Section 25-46.8, Code of
Virginia, as amended, and an order entered April 1, 1991, the
Court does therefore
ORDER that the award of the Court be and the same hereby is
confirmed

~nd

approved.

The Court further

ORDERS that the title to the rights, privileges and easement
in and to the property, all of which are more

par~icularly

described in the Amended Petition for Condemnation and the
exhibit attached thereto for parcel 118, filed herein, is hereby
vested in VNG.

The Court further

ORDERS that the Clerk of this Court make, certify and record
in the current deed book in her off ice, pursuant to Section 2546. 27 of the Code of Virginia, 1950, as amended, a copy of the
Amended Petition for Condemnation and exhibit attached thereto
for parcel 118 and a copy of this Order and duly index the same
in the name of VNG as grantee, and in the name of the owner whose
land is affected by this proceeding as granter.

The Clerk of

this Court also shall release the lis pendens affecting the land
described in this proceeding as parcel 118, said lis pendens
being recorded in Deed Book 945, page 511, in the Clerk's office
of the circuit court of Spotsylvania County.

The court further

ORDERS and DIRECTS the Clerk to send a check for $4,640.05
plus 47% of the interest that accrues after April 20, 1992, to
3
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Mary

o.

(

Kipps, Trustee and a check for $5,407.92 plus the

remainder of the interest that accrues after April 20, 1992 , to
VNG.

The Court further
ORDERS that pursuant to Section 25-46.22 of the Code of

Virginia, 1950, as amended, VNG shall pay the costs herein,
including $50 plus mileage to the commissioners appointed namely:
Bulent Atalay, John D. Burge, Marie Cofer and Michael Spillman,
and $20

pl~s mil~age

to Gary Bennett and James E. Patton who were

summoned but were excused.

The Court further

ORDERS that the transcript of April 14, 1992, when filed
shall become part of the record.

ENTER:

Judge
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We ask for this, except we object to the Court's rulings (i)
allowing counsel for Kipps to confer with Overstreet before the
proffer of testimony and (ii) that Overstreet is qualified as an
expert:

c~c.~

Counsel for Virginia Natural Gas, Inc.
James Ashby
ROBERTS, SOKOL, ASHBY & JONES
701 Kenmore Avenue
P. o. Box 7166
Frederic~sburg, Virginia 22404
Joseph M. Spivey, III
Cassandra c. Collins
HUNTON & WILLIAMS
Riverfront Plaza, East Tower
951 East Byrd Street
Richmond, Virginia 23219
Seen and objected to on the Court's finding that the effect of fear caused by the
present market value of the residue was not

Trustee
James\E. Jarrell, Jr.
Jarrell, Hicks, & Sasser, p.d.
P.O. Box 127
Spotsylvania, Virginia 22553

A.
LJ
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VIRGINIA:
IN THE CIRCUIT COURT OF THE COUNTY OF HANOVER

VIRG:tNIA ELECTRIC ANO POWER COMPANY,

)
)

Petitioner,

)

)
) .AT LAW NO.
)
)

v.
E. TYREE CHAPPELL,

261-92

)

Defendant.

)

DEFENDANT'S SUPPLEMENTAL ANSWERS AND OBJECTIONS TO
PEXITIONER'S FIRST INXERBOGATQRIES TO DEFENPhNT
COMES NOW the Defendant, E. Tyree Chappell, by counsel , and
for his Supplemental Answers and Objections .to Petitioner's First
Interrogatories to Defendant, states as follows:
INTERROGATORIES
1.

Identify each person who possesses knowledge or

information relevant to the issues in this proceeding, .t2

the value of the property to

damages, if any, to

~ny

be

!!lit:

taken by Virginia Power and the

other property beyond the peculiar

benefits 1 if any, to such other property by reaso11 of Virqinia
Power's taking and use of the property.

ANSWER:

Mr . E. Tyree Chappell
10686 Atlee Station Road
Mechanicsville, VA 2~111
Mr. Gillis G. Pratt, Jr.
9702 Gayton Road
Rich~ond,

VA

23233

1
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SUPPLEMENTAL .ANSWER:

Mr. D.E. Xoonce, Director
Transmission Operations
Vir9i~ia ~lectric

& Po~r CO'mpany

one James River Plaza
Richnond, VA
~y

23219

R. Shepherd

Shepherd

« Crane,

Inc.

1610 Forest Avenue, suite 119
Richmond, VA 23228

87

2.

Identify each person whom you expect to call as a

witnees at trial.

With regard to each witness so identified,

stato:

(a)

the subject matter on which you expect him to

(b)

the substance of the facts and opinions to whi ch

teetify;

you expect

hi~

(c)

to testify: and
a summary of the grounds for

~ach

opinion.

ANSWER:
Objection. The Interrogatory calls for attorney work
product and exceeds the scope of discovery allowed by Rule 4 : 1 of

the Rules of the supreJOe Court of Virginia.
SUPPLEMENT.AL ANSWER;

None.
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3.

Identify each person whom you expect to call as an

@xpert witness at trial.

Wieh regard to each expert witness so

identified, state:
(a)

nis professional gualifications1

(b}

the subject matter on which you

(c)

the

e~pect

him to

testify;
subst~nce

of the tacts and opinions to which

you expect him to testify:
{d)

a summary of the grounds for each opinion; and

(e)

the identity of

~ach

document, photograph or other

demonstrative aid that he expects to use or to rely upon in
connection with the testimony that you expect him to ofter at the

trial of this case.

ANSWER:

Gillis G. Pratt, Jr.
(a)

Mr. Pratt is an MAI and licensed real estate

appraiser in the commonwealth of Virginia.

Mr. Pratt is

experienced in appraising every major cla5sif ication of real
estate, including: apartments, shopping centers, hotels and
motels, adult homes, industrial plants, warehouses, single
family, retirement housing, parking garages, land, and
institutional property. M~. Pratt has ~ppraised real estate with
a total value in excess of one billion dollars. Mr. Pratt's
specialized experience includes preparing feasibility studies and

appraisals of adult homes, The geographic area of Mr. Pratt's
appraisal practice has included Virginia, North carolinar West
Virginia, Pennsylvania, Indiana, Ohio and New York.
Exberience:
(1991- )

Private appraisal practice

sp~ciali2ing

in the

appraisal of commercial proptitrty.
(1986-91) Senior Associate of aountrey and Associates, a
Richmond, VA appraisal and consulting firm. Specialized
in apprai6ing adult homes and industrial property.
Qualified as expert witness in eity of Ridhuond, and

counties of Henrico and

Cheste~field.

4
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(1983-86) Orqani2ed Pratt & Co., a real estate appraisal and
(1979-B~)

consulting firm with offices in Worthington, ohio1 a
suburb of Columbus, Ohio
Presiaent and CEO o~ Chemical Mortgage Company,
(tor11erly known as the Galbreath Mortgage Company) in
ColuaU:>us, Ohio. Chairlllan affiliated appraisal company.

(1972-79) Executive Vice President of Galbreath Mortgage Comgany,

Columbu5, Ohio. Executive responsibility for loan
production, loan underwriting, appraisal and loan

servicing.

(1965-72) Vice President of the Bank of Virginia (now known as
SIGNET Bank), Richmond, VA. Officer-in-charge of real
estate lendin9. Also a Vice President and Treasurer of
an affiliated ~ortgaqe company with responsibilities in
construction lending and loan servicing.
(1953-65) Appraiser & Mortgage Loan Representative for Equitable
Life As$Utance Society. Prepared narrative appraisals

on colmllorcial property for offices in NY, PA and VA.

Education:
(1985-92) Completed 130 hours of education credits under the
APPRAISAL INSTITUTE 1 s voluntary continuing education
program to be currently certified as an MAI appraiser.

(1983-84) Completed education requirements and passed the
examinations of the National Association ot Securities
Dealers to be licensed as a Broker/Dealer in real
estate securities.
(1954-57) Completed 158 credit hours of appraisal courses
sponsored by the APPRAISAL INSTITUTE and 96 credit
hours of real estate courses at the Roche5ter Institute
o~

Technology.

(1949-53) B.S. Degree in Business Adl!linistration, University of

Rochester.
Lecturerj

(1969-82) Instructor in Real Estate Valuation and Finance, School
for BanK B~aminers at the Federal Reserve Board and
FDIC in Washington, DC.

APPRAISAL INSTITUTE (formerly the American Institute of
Real Estate Appraisers): Member since 1964 of chapters in
Virginia, Ohio, and Pennsylvania. Held o!fice5 as Secretary,

Chairman of Candidate Guidance Col!llllittee, lllem.ber of
Admissions Committee, and ~e~ber of Regional Review and
counseling committee.
URBAN LAND INSTITU'rE: Hela office as Trustee, member of
Executive Cotnlllittee, Chairman of New Com.munities and Large
Scale Development Council, and member of Awards Co1Illtlittee.
5
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OTHERS: The American Association of Homes for the Aging

(A.AHA), and th.e Virqinia Association of Homes for Adults

(VAHA). Real Estate Section

o~

Nstional Association of

Realtors.
(b)
ChapfMtll expecte Mr. Pratt to testify about his
opinions as to tbe amount of just compensation that ehou.l.d bft

paid to Chappell. for the Petitioner's acquisition of the proposed
easement.

Specifically, Mr. Pratt is expected to give his opinions a~
to the fair market value of the property being acquired by the
Petitioner, and the damages to · the residue of Chappel1's
property.

The grounds for Mr. Pratt's opinions are his inapectio~ of
the subject property, his research and analysis of comparable
land sale~, his review of the Peti~ionar's Petition snd other of
Petitioner's docuraents, his independent research, judgment and
experience. In forMulating his opinions, Mr. Pratt conaiderad
the followinq comparable sales:

/90

$1.42M

315

/91

$715,000

143

~88-89

$10.176M

983

Qwner/LoeatiQ..D

QB/PQ

Shoosmith, Jack/
Allied Chemical @ SCLRR

2014/158~

Dean, Jilll'tYJVarina Dist . /

.2.2S8/1JOC

Loch, Levan L.P.jWyndham/

Various

Henrico co.

Henrico co.
/SS

$1.85M

630

Bogese1 · Hichael J., Jr./
304/520
Plantation/Prince George

Mayoo~
~86-88

$13.32K

2,834

West Creek Land Trust/

Various

Goochland Co.
/89

$8.489M

2,221

/86

$9.493H

1,469

Chesterfiald Land Aesocs./
Katplolia Green

2036/4.40

Long Point Road L.P . /

2154/?03

Charleston, SC
/ 86

/ 88

$3.5K

$3.847M

1,385
409

Greenspring Plantation,
Inc./James City Co. @ Rt.

IKG/Greeneprinq Assocs.
From David o . Rose, et ux.

6
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322/254
~

1957/535

l98S

S/87

$6.7'76M

7?

InnQbrook Dev~lopment Co.
to Variou~ Developers

Vario~

$11,500

8.43

Lipscombe and Chartier to

911/420

$85,200

32

Curtis Redford, et ux. to

2089/1797

Riley a. Lowe/Hanover Co.

West Creek Land Trust/

Tuckahoe District/Henrico co.
9/92

$128,490

113

9/90

$225,000

1l.2

9/90

$4410,000

l.60

Estate of

o.s.

Jones to Bear

937/810

Isll!Uld/Hanover Co.
Norman Wamhburn, a~ we. to
8Jl/Sl7
William E. Howard/Hl!.nover Co.
Edith Chiles to Glenn

832/153

Christie, et ux./Hanover Co.
10/90

$570,000

114

Frederick Dabney, et ux. to
Benedictine Society of Va./
Hanover co.

835/789

5/90

$235,000

50.89

Barbara McGhee, et al. to
Hanover Co./Cold Harbor
District/Hanover co.

816/817

/91

$692,384

64

Investors Real Esta.ta
S67/J03
Investment Co. to RRJ
Limited/Pole Grean/Hanover co.

5/90

$295,596

16.422

Rebound, Inc. to Atack
Proporti~, Inc./Hanover co.

?/90-

$

Pineslash Subdivision

Various

5/916/92

$

Hanover Co.

Various

3/91

$294,000

Jefferson Hatl. Bank as

852/604?

lt/92

!55.6

Executor to VEPCO/Pearson's
Corner electric power substation/Hanover
2/91

3/89

$1.1.l8K

119

Riley Lowe,

co.

~t

ux . /Hanover

Fit2hugh, et al. to Wilton

Oevelopment Corp./Atlee
R.id9e Subdivision
?

92

Vario\l.8

/92

$32,000

J.74

AJA Land Co. to Susan
Stinson/Atlee Station Rd.

894/407

/91

$20,000

1.5

Kings Charter Assoc. to
Sun~hine Builders/Atlee

S!9/!S22

Station Rd.
/89

Sl,262~790

/89

$111,000

1~6

Honey Meadows to Hanover
769/684
SChool Board/Atlee Station Rd.

16.7

Robert sties, et ux. to
~hcake Vol. Rescue Squad/
Ashcake Rd.

/91

$1!SS,OOO

2

Dean Allen, et ux. to
Hanover Pamiiy Docs
(subsequent sale)

846/492

/92

$410,000

7.93

Gene Rose (easement)

92!/7a

991

$15.424M

11~ ~i-

CSX

/92

$40,000

1 . 887

Battle to VEPCO/Hanover Co.
(ea.uement)

911/62

/92

$23,500

1 . 94

Duke to VEPCO/Hanover Co.

904/632

Transportation, rne.
(eal!lement)

{easement)
Using a

sal~s

comp8rison

~pproacb

to e&timate the value of

land before the take, after the take and the value of the take,
Mr. Pratt's opinion iB that the Chappell property is worth

between $1,500 and $81500 per acre, depending on the looation of
~he

acrea9e within the tract.

Mr. Pratt's opinion

i~

that the

fair market value of Chappell's 91.72 acre tract IM!fore tha take
is $427.100. Mr. Pratt's opinion as to the value of ~he
improve~ents .before the take is $119,060, and that the value of

other i•prove~ente, coneistinq of fences and select trees ia
$11,840. Mr. Pratt's opinion is that the !air market value of

the land and improvements before the take is $558,000.

·

Kr. Pratt's opinion of the fair aarket value o! the 0.85
acre easam.ent is $14,445. The value ot the take approximates the
value of lots sellinq for $14,000 per acre and Mr. Pratt used a
unit valu• of $12,500 for the o.ss acres in the take.

In Mr. Pratt'Q opinion, the acquisition ot the easement
diminish•• the ~air market value of the residue of the Chappell
proparty by $65,!55. Kr. Pratt arrived at his opinion through an
initial valuation of the prime north port.ion of the Chappell
property, which could be Ulled for residential huildinq sites,
consisting of 15-16 acres at $5,000 per acre, and of the prima

s
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southern portion of the Chap~ll property consisting of 13.77
acres at $7,500 per acre. In Mr. Pratt's opinion, the value
after the take of the prime north parcel is estimated at $5,000
per acre, wnich is at the upper limit of value for l~rge land
tracts in the path of urban develo_p}l\ent. There is a difference
of $3,500 between the valua before the take of $8,500 per acre
and the value after the take of $5,000 per acre.

The prime ~outh parcel, ~hich is suitable for residential
building sites, represents a reduction of value after the take of
$1,000 per ac~e attributed to the stigma of the nigh voltage
electrical transmission line. The land value is diminished by a
12t difference, or $1,000 per acre, due to the reduced
ma~ketability of land a~ter the installation of the high voltage
electric transmission line.

Mr. Pratt 1 s opinion, the greatest loss to the property is
the dama9es to the remainder and that th~ cleared land at the
front of the property is ideally suited for residential dwellin9s
In

and is &i9nificantly dev&lued, because of its proximity to the

right ot way of a hiqh voltage trans~ission line, including the
public awareness and fear of living in the vicinity of
electromagnetic fields caused by such transmission lines.
To summarize, Mr. Pratt's opinions are as follows?
Less
Equals
La es
Equals

Value before take
Value after take

$558,000
($478,000)
$ B0,000
rs 14.445)
$ 65,.!5~5

Value of take and damages
value ot take
Dama.gas to remainder

Mr. Pratt's opinion as to the total just compensation is $80,000.
Mr. Pratt has prepared an apprais~l of Mr. Chappell's
property which is dated as of October 13, 1992.
(c)

5e& the answer to (b} of this Interrogatory.

(d)

Sea the answer to (b) of this Interrogatory.

(e)
the following

SUPPLEMENTAL ANSWER: Mr. Pratt is expact~d to use
in co1U1ection with his testimony:

~ocuments

1.
A fonu postcard prepared by VEPCO to receive requests
for infonoation on electric and magnetic fields.
2.

A VBPCO publication entitled

fields.

9
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~ctri.c

and

Magne~ic

3.

Item 5, No. 4, Winter 1993 publication of Environmental

Watch cont~ining an article entit1ed "EMF Radiation and Increased
Awareness of Real Estate Markets".
4.
A map prepared by Mr. Pratt showing the potential land
use for the Chappell property.
5.

A condemnation valuation profile prepared by Mr. Pratt .

6.
A handbill disseminated by Virginia Rage giving notice
of a Hanover Board of Supervisors mleetinq on February 24, 1993.

10
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4.

For

~aoh perso~

Interroqatori~s

named in these answers to

who will testify at the trial of the issue of

just compensation, state hie opinion as to:

(a)

the f4ir market value of the rights, privileges

and easement of right of way being acquired by Virginia Power,
together with the basis on whioh such fair market value wa$
determined;

(b)

the damaqes,

if any, to the residue -of the

property resulting from the taking and use by Virginia Power of
the atoresaid ri9hts, privileges and easement of right of way1
together

with

the components of such damages and the basis on

which such damages were
(c)

determined~

the amount of enhancement t o the residue, if any,

as a result of the taking, together with the basis on which such
amount of enhancement was determined;

(d)

the method of valuation1

~.

market value

approach, d e velopmental cost approach, relied upon by each person

named in your answers to these Interrogatories who will testi fy
regarding ju.st compensation}

(e}

the identity of all comparable sules, if any, used

to determine the fair market
ease~ents

valu~

of the rights, privileges and

of right of way, including for each comparable:

(i)

the legal description of the coMparable ;

(ii) the

~~te

of its last sale1

(iii) the identities of the seller and buyer;:
(iv) the location, size and zoning;
11
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(v)

the consideration for the l&st sale:

(vi) the description of any improvements on the
property; and

(vii) the comparable's highest and best use.
(f)

the highest and best use of the entire tract that

each witness has used in arriving at the total fair market value
of the entire traot prior to the taking; and
(g)

the highest and best use that each witness has

used in arriving at the total fair market value of the

enti~e

tract after the taking.

ANSWER:

Objection4

The Interroqatory calls for attorney work

product and exceeds the scope of discovery allowed by Rule 4:1 of
the Rules of Suprene court of Virginia. subject to and without
waiving the foregoing objections, the Defendant's answer to this
Interrogatory is li~ited to the expert witness identified in
Defendant 1 s answer to Interrogatory No. 3.

answer to Interrogatory No.

(a)

See

(b)

See answer to Interrogatory No. 3 {b).

3 (b).

(c)
Mr. Pratt is of the opinion that there is no
enhanceJtLent to the residue as a result of the taking.

answer to Interrogatory

No. 3 (b).

(d)

See

(e)

See answer to Interrogatory No. 3 (b).

(f)

See

(g)

See answer to Interrogatory No. 3(b).

SUPPLEMEN'l'AL

answer to Interrogatory

ANSWER:

None.

12
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No. 3 (b).

5.

For each person expected to testify at

th~ t~ial

of

this case, state whether any such person has prepared a written
appraisal or report and, if so, the date of such appraisal or

report.
ANSWER:

See

answer~

SlJPPLEM!!:NTAL ANSWER:

to Interrogatory No. 3(b).

None.

lJ
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E. Tyree Chappell

STATE OF VIRGINIA
CITY/COUNTY OP

~~~~~~~~-'

I hereby certify that on

to-~it:

~~~~~~~~~i

1993, E.

Tyree

Chappell personally app•ared before me and sllbscribed that the
above Supplemental Answers to

P~titioner's

First Interro9atories

to Defendant are true and accurate to the best of his information

and belief.

My collllltission expires:

I

I

Notary Public ·

The objections are by counsel.

E. TVREE CHAPPELL
By Counsel

John B. Thompson, Esq. (Va. State Bar No. 5972)
Lea N. Kump, Esq. (Va. Stnte Bar No. 31357)
Thompson & McMullan, P.C.
100 Shockoe Slip
Richmond, Virginia
(804) 649-7545

23219

counsel for the Defendant
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CERTIFICATE OF SERV!CE
I hereby certify that a true copy of the foregoing
Supplemental Answers and Objections to Petitioner's
First Interroqatories to Def ~ndant was delivered by hand to Jonn
E. Holleran, Esg., Hunton & Williams, Riverfront Plaza, East
Tower, 951 East Byrd street, Richmond, Virginia 23219-4074, this
~~ day of
, 1993.
Def~ndant's

15
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VIRGINIA :

IN THE CIRCUIT COURT OF THE COUNTY OF HANOVER
VIRGINIA ELECTRIC AND POWER COMPANY,
Petitioner,
v.
E. TYREE CHAPPELL,
Defendant.

)
)
)
)
) AT LAW NO. 261-92
)
)
)
)

DEFENDANT'S MEMORANDUM IN OPPOSITION TO
PETITIONER'S MOTION TO QUASH SUBPOENA
Defendant, E . Tyree Chappell ("Chappell"), by counsel,
respectfully submits his Memorandum in Opposition to Petitioner's
Motion to Quash Subpoena.
Introduction
On October 14, 1992, Virginia Electric and Power Company
("VEPCO") filed a petition with this Court to condemn a portion
of Chappell's property, specifically the perpetual rights ,
privileges and easement of right of way, alleged in the Petition
for the construction, operation and maintenance of VEPCO's
proposed Elmont-Chickahominy 230kV transmission line.
Chappell has requested that the Court issue a subpoena
compelling the appearance of D.E. Koonce, VEPCO's Director of
Transmission Operations, as a witness at the trial of this
matter .
31, 1993 .

The witness subpoena was served on Mr. Koonce on March
VEPCO, although admitting that Koonce's duties and

responsibilities include the monitoring of developments relating
to electromagnetic fields (which are generated by high v oltage

101

(

(

transmission lines), has moved to quash Chappell's subpoena on
the grounds that Mr. Koonce has no knowledge or information
relevant to the issue of just compensation, and that any evidence
he might give would be irrelevant, speculative and highly
prejudicial to VEPCO.
Summary of Argument
This Court should deny VEPCO's Motion to Quash because VEPCO
has alleged no defects in the issuance or service of the witness
subpoena upon Mr. Koonce.

Also, to the extent that VEPCO's

Motion to Quash is interpreted by this Court as a motion in
limine, it should also be denied because Mr. Koonce, by virtue of
his employment with VEPCO, possesses highly relevant and
probative evidence of the public's fear of electromagneti c fields
produced by high voltage transmission lines and of other matters
relevant to the issue of just compensation.
Under Virginia law, evidence of the public's fear of high
voltage transmission lines is relevant to the Court's inquiry,
due to the effect of the public's fear on the fair market value
of the residue of Chappell's property.

In short, VEPCO should

not be allowed to suppress such evidence, which is highly
relevant to the just compensation to be awarded Chappell, and
therefore crucial to the Court's inquiry.
Argument
A.

THIS COURT SHOULD DENY VEPCO'S MOTION TO QUASH BECAUSE
IT ALLEGES NO DEFECTS IN THE ISSUANCE OR SERVI CE OF THE
WITNESS SUBPOENA.

Defects in process, such as in t he issuance, service or
2
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return thereof, are matters to which motions to quash are
properly directed.

See Va. Code § 8.01-277.

VEPCO's Motion to

Quash, however, alleges that, "Koonce has no knowledge or
information that is relevant to the issue of just compensation,"
and "[a]ny evidence that Chappell might elicit from Koonce would
be irrelevant, speculative and highly prejudicial to Virginia
Power." (VEPCO's Motion at

~3)

Because VEPCO's Motion to Quash

is directed towards evidentiary, as opposed to procedural
matters, it is improper and should be denied .
B.

TO THE EXTENT VEPCO'S MOTION TO QUASH IS INTERPRETED AS
A MOTION IN LIMINE. IT SHOULD ALSO BE DENIED BECAUSE
KOONCE POSSESSES EVIDENCE HIGHLY RELEVANT TO THE
COURT'S INQUIRY INTO THE JUST COMPENSATION TO BE
AWARDED CHAPPELL FOR THE PROPERTY CONDEMNED BY VEPCO
AND THE DAMAGES TO THE RESIDUE.

VEPCO's counsel admits that Koonce is Virginia Power's
Director of Transmission Operations and his duties and
responsibilities include monitoring developments related to
electromagnetic fields.

(VEPCO's Motion at

~2)

Undoubtedly,

Koonce, by virtue of his job duties and responsibilities, is
aware of the publicly held fear of high voltage transmission
lines of the type VEPCO seeks to erect on Chappell's property and
of VEPCO's efforts to combat such fear.

The public's fear of

high voltage transmission lines is highly relevant and may be
considered by the Court in determining the just compensation to
be awarded Chappell to the extent that the public's fear is
determined by the Court to adversely affect the fair market value
of the residue of Chappell's property.
In Appalachian Power Co . v. Johnson, 137 Va. 12 (1923), the
3
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supreme court of Virginia considered the Power Company's
exceptions to the Commissioners' award of $2,500.00 for the
property condemned .

In reversing the Commissioners' award of

$2,500 . 00, the Court held that the Commissioners' could have
properly considered the effect of fear of the transmission line
breaking and injuring persons and property on the market value of
the property.

Id. at 30-31 .

The Appalachian Power co. decision

is considered at length in Defendant's Memorandum in Opposition
to VEPCO's Motion in Limine filed herein.
The evidence Chappell will seek to elicit from Koonce, one
of the purposes of which is to show the public's fear of
transmission lines, is clearly relevant and allowed under
Virginia law.

Such evidence will help the Court in determining

the fair market value of Chappell's remaining property adjacent
to VEPCO's proposed 230kV transmission line.
Furthermore, Mr. Koonce's expected testimony can hardly be
speculative, as Mr. Koonce is charged with the duty, by virtue of
his employment, of monitoring developments related to
electromagnetic fields.

VEPCO should not be allowed to suppress

evidence sought to be elicited by Chappell on a matter which has
been held by the Virginia Supreme Court as being within the
Court's inquiry in determining the just compensation to be
awarded.
Conclusion
For the foregoing reasons and for the reasons set f orth in
Def endant' s Memorandum in Opposition to Petitioner's Motion in
4
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Limine, this Court should deny Petitioner's Motion to Quash
Subpoena.
E. TYREE CHAPPELL
By Counsel

John B. Thompson, Esq. (V
State Bar No. 5972)
Lee N. Kump, Esq. (Va. State Bar No. 31357)
Thompson & McMullan, P.C.
100 Shockoe Slip
Richmond, Virginia 23219
(804) 649-7545
Counsel for the Defendant
CERTIFICATE OF SERVICE
I hereby certify that a true copy of the foregoing
Defendant's Motion in Response to Petitioner's Motion to Quash
Subpoena was hand delivered to John E. Holleran, Esq., Hunton &
Williams, Riverfront Plaza, East Tower, 951 East Byrd Street,
Richmond, Virginia 23219-4074, this 1st day of April, 1993.

~Jl./~

ccj\chappei\meno.opp
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VIRGINIA:
IN THE CIRCUIT COURT OF THE COUNTY OF HANOVER
)

VIRGINIA ELECTRIC AND POWER COMPANY,

)
)

Petitioner,

)
) AT LAW NO. 261-92
)
)
)
)

v.
E. TYREE CHAPPELL,
Defendant.

DEFENDANT Is MEMORANDUM IN OPPOSI·.rION TO
PETITIONER'S MOTION IN LIMINE
Defendant, E. Tyree Chappell {"Chappell"), by counsel,
respectfully submits his Memorandum in Opposition to Petitioner's
Motion in Limine.
Introduction
Petitioner, Virginia Electric and Power Company {"Vepco")
moves the Court to exclude "any evidence of or reference to
electromagnetic fields ("EMF"), any alleged link between EMF and
adverse human health effects, any alleged public perception of
any such link, and the effects, if any, of any such perception on
property values in Hanover County."

(Vepco's Motion In Limine p.

1).
Summary of Argument
This Court should deny Vepco's Motion in Limine because the
evidence sought to be excluded is highly relevant to the court's
determination of the just compensation to be awarded Chappell,
especially the damages to the residue of Chappell's property.
Virginia law allows the Court to consider the effect of the
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C.
public's fear of high voltage transmission lines on the market
value of adjacent property not taken, and therefor such evidence
is admissible.
Argument
I.

VEPCO'S MOTION IN LIMINE SHOULD BE DENIED BECAUSE
VIRGINIA LAW ALLOWS THE ADMISSION OF EVIDENCE OF THE
PUBLIC'S FEAR OF HIGH VOLTAGE TRANSMISSION LINES. AND
SUCH EVIDENCE IS HIGHLY RELEVANT TO THE COURT'S
DETERMINATION OF JUST COMPENSATION.

In Appalachian Power Co. v. Johnson, 137 Va. 12 (1923), a
case conspicuously absent from Vepco's brief, the Supreme Court
of Virginia considered the Power Company's exceptions to the
Commissioners' award of $2,500.00 for the property condemned.
One of the Power Company's exceptions was that the landowner was
allowed to introduce the testimony of a witness that heard
someone say that in a remote county a power line fell and killed
livestock.

The Court held that the Commissioners' award was

improper on two grounds, one of which was that future apprehended
damages due to negligence in construction or operation of the
transmission line could not be included in the award because the
law furnishes a remedy in the future for recovery of such
damages.
However, the Court held that the Commissioners'
could have properly taken into consideration the effect
of the fear of the line breaking down and injuring
persons and property, whether due to inherent defects
or unavoidable accidents, not to be guarded against by
reasonably skillful construction and careful operation
... or perhaps, indeed, even where due to negligent
construction or operation, if the liability to such
injury in fact depreciated the market value of the
property."
2
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Id. at 30-31. (Emphasis added)

In short, the Virginia Supreme

court found error because the Commissioners arrived at their
award by considering future damages as a result of the
transmission line, and not the adverse effect fear of the
transmission line had on the fair market value of the residue of
the property, which would have been proper.
Whether or not Vepco constructs or operates the transmission
line at issue carefully or negligently, it is an uncontroverted
fact that operation of high voltage transmission lines results in
the production of EMF.

Vepco admits, through its public

relations literature, an example of which is attached hereto as
Exhibit A, that operation of high voltage transmission lines
results in EMF.
As evidenced by the Supreme Court's opinion in Appalachian
Power Co., the issue is not whether a power line will fall on
anyone, nor, by analogy, whether the EMF generated by a power
line will injure anyone.

The issue is what effect the public's

fear of the power line's falling, of EMF, or of power lines in
general has on the market value of the property.

Under Virginia

law this Court may properly consider evidence of the public's
fear of EMF, or high voltage transmission lines in general, in
determining the damages to the remainder of Chappell's property.
Vepco, although not citing Appalachian Power Co., discusses
at some length the decision of the Circuit Court of Spotsylvania
County on a motion for reconsideration in Virginia Natural Gas v.
Kipps, At Law No. 90-859 (Oct. 7, 1992).
3
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Vepco cites Kipps for

(

C:.

the proposition that evidence to the effect of perceived fear of
futur~

events on present fair market value is speculative and

should be excluded.

Kipps is distinguishable from Appalachian

Power Co. and the case before the Court in several respects.
First, Kipps involved evidence of the fear of future natural
gas pipeline explosions, whereas Appalachian Power co. and this
case involve the public's fear of high voltage transmission
lines.

Secondly, the Court's ruling in Kipps was that the

evidence proffered by the defendant was inadmissible . "because it
refers to potential future events, is too speculative in the
circumstances of this case, and the expert witness did not have
the necessary expertise to testify about such matters." Kipps at
page 3.
The evidence Chappell will seek to introduce at trial and
the evidence allowed under the Virginia Supreme Court's decision
in Appalachian Power Co. is that of the public's current fear of
high voltage transmission lines and its effect on market value of
the residue of Chappell's property.

Evidence of potential future

events may not be used by Commissioners to award expected future
damages; Appalachian Power Co. and Kipps

agre~

that the proper

inquiry is into the extent that the public's fear depreciates the
market value of the property.
In Kipps, the court found that the evidence defendant sought
to admit was too speculative; specifically, evidence of the
possibility that the natural gas pipeline would explode in the
future.

Such evidence is indeed speculative and improper in a
4

109

(
condemnation case.

(
However, evidence of the public's fear of

high voltage transmission lines as reflected in Vepco's Electric
and Magnetic Fields (Exhibit A) is hardly speculative.

Vepco

would not expend sums to publish and disseminate such literature
unl~ss

the public was concerned or had fears of the EMF

associated with transmission lines.
The Kipps court also stated as a basis for its ·ruling that
defendant's expert witness did not have the necessary expertise
to testify about the hazards associated with natural gas
pipelines.
EMF.

Chappell does not contend Mr. Pratt is an expert on

As an expert in the valuation of real property, Mr. Pratt

is qualified to give an opinion as to his valuation of Chappell's
property and explain the grounds for his opinion. One of the
bases for Mr. Pratt's opinion is that, from his research, the
public's fear of EMF, in addition to other factors, will reduce
the market value of the remainder of Chappell's property.
An example of Mr. Pratt's research, an article in

Environmental Watch, published by the Appraisal Institute, the
preeminent organization of professional appraisers, entitled "EMF
Radiation and the Increased Awareness of Real Estate Markets", is
attached hereto as Exhibit B.

In addition, if Mr. Koonce,

Vepco's Director of Transmission Operations, is allowed to
testify, he is certainly competent to provide the court with
evidence of the public's concern and fear of EMF and transmission
lines in general .

5
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In short, Kipps is distinguishable from Appalachian Power
Co. and the current case under consideration because Kipps did
not involve high voltage transmission lines and the defendant in
Kipps sought to introduce speculative evidence of future events
as opposed to evidence of the public's current fear, which is
admissible under Kipps and Appalachian Power Co. for the court's
determination of market value.
The evidence Chappell will seek to admit to show the
public's fear of transmission lines is clearly relevant, and
allowed under Virginia law.

Such evidence will be useful to the

Court in determining the effect of the public's fear of high
voltage transmission lines on the fair market value of Chappell's
remaining property, which will be adjacent to Vepco's 230kV
transmission line.

Vepco should not be allowed to suppress

evidence sought to be elicited by Chappell on a matter determined
by the Virginia Supreme Court as being within the Court's inquiry
in determining the just compensation to be awarded.
II.

COURTS OF OTHER JURISDICTIONS HAVE FOUND EVIDENCE OF
THE PUBLIC'S FEAR OF ELECTRIC TRANSMISSION LINES TO BE
HIGHLY RELEVANT TO THE DETERMINATION OF JUST
COMPENSATION.

At least one commentator has observed that Virginia, in
addition to seven sister states and the United States Courts of
Appeal for the Fifth and sixth Circuits, follows the rule in
condemnation cases involving electric transmission lines that
"[e]vidence of lost market value due to the fear of adverse
health effects may be introduced regardless of the reasonableness
of the fear."

Note, Efficient Compensation for Lost Market Value
6
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Due To Fear Of Electric Transmission Lines, 12:4 Geo. Mason U.L.
Rev. 711, 720-721 (1990).
Footnote 77 lists the following cases in support of the
above stated rule:

Florida Power & Light Co. v. Jennings, 518

so. 2d 895, 898 (Fla. 1987) ("the impact of public fear on the
market value of the property is admissible without independent
proof of the reasonableness of the fear"); Evans v. Iowa Southern
Utilities Co., 205 Iowa 283, 289 (1928) (allowing as an element
of damage "fear prospective purchasers might have by reason of
the presence of the high-voltage line on the premises");
Claiborne Elec. Coop. v. Garrett, 357 So. 2d 1251, 1257 (La. ct.
App. 1978), cert. denied, 359 so. 2d 1306 (1978) ("the
calculation of severance damages, based on the psychological
impact a high voltage transmission line would have on prospective
buyers of neighboring property, finds support in the testimony of
defendants' real estate appraisers"); Olin v. State, 246 N.Y.S.2d
651, 659 (1964) (citing with approval the statement that
consequential damages would be allowed "'if there was a common
fear among the public of danger from the operation of said
lines'"); Colvard v. Light Co., 204 N.C. 97, 100 (1933) (allowing
testimony that people do not like to live or work around power
lines); Ohio Public Serv. Co. v. Dehring, 34 Ohio App. 532, 534,
(1929) ("We think the danger and fear referred to in these
requests were elements which, insofar as they affected the market
value, might be considered in determining damages to the
residue."); and Oklahoma Gas & Elec. Co. v. Kelley, 58 P.2d 328,
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329 (Okla. 1936) (allowed increased danger on account of
lightning as a result of the construction of power lines to be
considered as affecting the market value of the land).
The Fifth and Sixth Circuits apply a similar rule.

~,

Tennessee Valley Auth. v. Robertson, 354 F.2d 877, 880-881 (5th
Cir. 1966) (allowing incidental damages for real and apprehended
dangers to persons and property near power lines and considering
"general public fears which make the property less desirable");
Hicks v. United States, 266 F.2d 515, 521 (6th cir. 1959) ("The
apprehension of injuries to persons or property by the presence
of power lines on the property is founded on practical experience
and may be taken into consideration in so far as the lines and
towers affect the market value of the land.").
Other jurisdictions apparently ascribe to the aforementioned
rule, consisting of Kansas, California and Arizona.

Ryan v.

Kansas Power & Light Co., 815 P.2d 528 (Kan. 1991); San Diego Gas

& Electric Co. v. Daley, 253 Cal.Rptr. 144 (Cal. Ct. App. 1988);
and Selective Resources v. Superior Court for the County of
Pinal, 700 P.2d 849 (Ariz. Ct. App. 1984).

Copies of all the

aforementioned decisions are attached as Exhibit

c.

Clearly,

Virginia does not stand alone.
Particularly instructive is the Kansas Supreme Court's
decision in Ryan v. Kansas Power & Light Co.

In Ryan, Kansas

Power & Light Company ("KPL") appealed from judgments of damages
awarded to landowners in easement condemnation proceedings.
Primarily, KPL argued that the trial court erred in admitting
8
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testimony by non-expert witnesses regarding fear in the
inarketplace of high voltage electrical transmission lines and its
effect on property valuation.

815 P.2d at 531.

The Kansas

supreme Court concluded that evidence of fear in the marketplace
is admissible, whether in the form of an opinion from an e x pert
witness that fear of power lines was "so widespread as to affect
market value based upon electrical companies' warnings" or
through lay witnesses, so long as the witness does not use his or
her own personal fear as a basis for testimony .

Id . at 532-534.

The Kansas Supreme Court quoted approvingly from the Court
of Appeals decision in Willsey v. Kansas city Power & Li ght Co.,
631 P . 2d 268 (Kan. ct . App. 1981), where the court stated
regarding evidence of public fear of transmission lines
The landowner's expert testified to the perceived basis
for popular fear, and that was the warning campaigns
conducted by electric utilities themselves. He spoke
of those campaigns from personal knowledge; their
existence was not disputed, though their significance
was. Although not a factor in our decision, i t seems
highly inconsistent for a company to warn the public
repeatedly of the danger with which an instrumentality
is fraught, and then say the public fear of that
instrumentality is groundless. A certain amount o f
fear and a healthy wariness in the presence of high
voltage lines strikes us as eminently reasonable.
Id. at 533.

(Emphasis added)

The Kansas Supreme Court went on

to state:
The landowner and other non-expert witnesses are not
precluded from testifying about fear in the marketplace
once the individual has been qualified by showing he
has knowledge of such fears other than his own. Fear
in the marketplace is not a technical subject r equiring
professional training to discern. Rather, it is
dependent upon knowing the opinion o f others as to
fear .

* * *
9
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The landowners' presentation of witnesses and their
testimony acknowledging an awareness of studies and
articles dealing with the possible ill effects caused
by electrical transmission lines laid a proper
foundation for qualifying them as witnesses of fear in
the marketplace. We find no error in the trial court
ruling.
Id. at 535 .
The Kansas Supreme Court also found that newspaper and
magazine articles admitted into evidence by the landowners to
support the allegation of fear in the marketplace were properly
admitted, because they were admitted to support the expert's
opinion of public awareness of the possible danger.

Because the

exhibits were not introduced to prove the fact that electrical
transmission lines actually cause harm, the hearsay rule was
inapplicable.

Id. at 535-536.

The Kansas Supreme Court decision

in Ryan v. Kansas Power & Light co. offers persuasive rationales
for the introduction of evidence that the public fears high
voltage transmission lines .
Unsurprisingly, not all courts are in agreement .

In a less

-

well-reasoned decision, the Wyoming Supreme Court in Canyon View
Ranch v. Basin Electric Power Corp., 628 P.2d 530 (Wyo. 1981)
found the landowners' evidence of the public's fear of
transmission lines as reflected in newspaper and magazine
articles and environmental impact statements was properly
excluded by the trial court.

The Wyoming Supreme Court

incorrectly reasoned that in order for potential buyers and
members of the jury to conclude knowledge of the articles would
depress market value, they would have to accept the f acts
10
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asserted in the articles regarding the hazards and possible
deleterious effect of high tension power lines.

Id. at 534-536.

The Wyoming Supreme Court chided the landowners for not
producing any witness to testify as to the truth or credibility
of the information in the exhibits, and for not producing any of
the authors as witnesses.

Id. at 536.

The Wyoming Supreme Court

apparently confused the necessity of proving the public's fear of
transmission lines with proof not necessary in determining the
effect of the public's fear on market value, that of whether or
not such hazards actually exist.

The Court's opinion is also

attached under Exhibit C.
Virginia law, as evidenced by Appalachian Power Co., and the
decisions of other jurisdictions previously referenced provide
well-reasoned grounds for the admission of evidence of the
public's fear of transmission lines.

To the extent the public's

fear adversely affects the market value of the property not taken
by the condemnor, it may and should be used by this Court in
determining the just compensation due Chappell for the damages to
the remainder of his property.
III. THE COURT SHOULD DENY VEPCO'S MOTION IN LIMINE BECAUSE
THE EVIDENCE VEPCO SEEKS TO SUPPRESS IS NEITHER
SPECULATIVE NOR PREJUDICIAL TO VEPCO, BUT IS HIGHLY
RELEVANT TO THE COURT'S DETERMINATION OF JUST
COMPENSATION.
Vepco devotes the majority of its Memorandum In Support,
almost five and a half pages, to the proposition that the Court
may not consider speculative matters, and that evidence of the
public's fear of EMF and its effect on property values are
11
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speculative and should be excluded.
Support pps. 4-9).

(Vepco's Memorandum in

Vepco's representations in this forum are

wholly inconsistent with its public relations campaign, which is
clearly aimed at assuaging the public's fear of high voltage
transmission lines.
One of Vepco's own publications, which Mr. Koonce, if
allowed to testify, will identify, entitled Electric & Magnetic
Fields, is attached hereto as exhibit A.

This publication, which

is distributed by Vepco on request, is an admission by Vepco of
the very fact it strenuously denies in this forum - the public
fear of high voltage transmission lines.

As stated in the

opening paragraph
During the past several years, there have been numerous
stories in the news media regarding power lines and their
possible association with health effects. Many of our
customers are concerned, and want to know what's going on
and if electricity adversely affects the health of their
families .
Exhibit A at page 1.
Moreover, Vepco also admits, under the topic heading "Why
are people interested in EMFs?"
Some studies have raised the concern of utilities,
scientists and the public over chronic EMF exposure and
adverse health effects.

* * *

Two epidemiological studies in Denver and one in Los Angeles
found a weak statistical association between childhood
leukemia and the presence of overhead distribution electric
lines.

* * *

The U.S. Congress Office of Technology Assessment (OTA) said
research on the biological effects of electric and magnetic
fields has failed to establish any significant health
effects.
"The emerging evidence no longer allows one to
categorically assert that there are no risks. But it does
not provide a basis for asserting that there is a
12
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significant risk," the OTA report concluded. (Emphasis
added)
Exhibit A at page 2.
Chappell does not intend to admit "speculative" evidence
that there is an uncontroverted link between EMF and adverse
health effects.

Chappell does intend to admit evidence highly

relevant to the just compensation he should be awarded for the
reduction in market value of the remainder of his property as a
result of Vepco's proposed transmission line; namely, the effect
of the public's concern and fear of high voltage transmission
lines on the market value of his property.

Vepco has admitted

the existence of such public fear in the text of its publication
as demonstrated and by the policy underlying Vepco's
dissemination of Electric & Magnetic Fields.
In concluding, Vepco alleges that the admission of evidence
showing the public's fear of high voltage transmission lines
"would prejudice Virginia Power by injecting unsupported,
irrational fears into a proceeding, the sole function of which is
to determine just compensation."
p. 10).

(Vepco's Memorandum in Support

To make such allegations in this forum, while making

contrary representations to the public, strains credulity.

Any

prejudice suffered by Vepco would be no worse than that which it
has inflicted upon itself through its own public relations
efforts.
Conclusion
The Court should deny Vepco's Motion in Limine because the
evidence sought to be excluded is admissible under Virginia law
13
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and is highly relevant to the Court's determination of just
compensation.

E. TYREE CHAPPELL
By Counsel

~ohn B. Thompson, Esq. (Vcf.itate Bar No. 5972)
Lee N. Kump, Esq. (Va. State Bar No. 31357)
Thompson & McMullan, P.C.
100 Shockoe Slip
Richmond, Virginia 23219
(804) 649-7545
Counsel for the Defendant
CERTIFICATE OF SERVICE
I hereby certify that a true copy of the foregoing
Defendant's Motion in Response to Petitioner's Motion to Quash
Subpoena was hand delivered to John E. Holleran, Esq., Hunton &
Williams, Riverfront Plaza, East Tower, 951 East Byrd Street,
Richmond, Virginia 23219-4074, this 1st day of April, 1993.
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urlng the past several years, there have
been numerous stories In the news media regarding
power lines and their possible association with health
effects. Many of our customers are concerned, and want ;;. : ~
to know what's going on and if electricity adversely .
.;
affects the health of their families . . -. ·
·
· ;:
..
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Virginia Power created this brochure to answer some : : '.i :
basic questions about electric and magnetic fields (EMF) .;~ i
plus some questions that our customers frequently ask. •-.;~ ·
The company is committed to supplying electricity in a :,!~:;t
responsible and safe manner and this commitment fully !;]
covers 60 Hertz EMF. Research to date has shown no ~~~

definitive evidence of health risks from either electric . ·d:;or magnetic fields~:-Virglnia Power welcomes more :." >_~;'.~-_ ·1
research and encourages Increased federal funding :_; , ~:·1
·,;•
·~, . \ ·1 . ... ·t~"· · ~ :·>· J ~.'':!·
· .. :.. ,.- ~... -·..::.. ·' , '
·'t :1~ .
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.The company·undersiiinds·arid eares about the publlc --·:t·:··.
concern that has been raised by several studies. With •:;;~:
this in mind, the company continually monitors research:.. ,,
on the blologlcal effects of EMF and helps sponsor- ,.. :/;¥
specific EMF research efforts;'f"'.~; !i.:· ··'.'·' '"i·«~' ,.,!-~-~: . " · '" r.~
in
·
!
Force to track the scientific research and public discus~:. :~
slon and make recommendations to management, as ... ·'i
necessarY. One of Its responsibilities Is to oversee the · •1
EMF customer contact program• . Company representa· ·.,_
lives gladly meet with individual customers or customer .
groups to discuss EMF. .
., · • . . · .'·
::1.1
. .
If you
would like more information on EMF, please ·
·· '
return the attached card or contact your local Virginia · -~· ,
Poweroffice. . .. .
- · - ·~1
.
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Que~tio[JS_ &_.A.nsw~rs:,:
What are Electric and
Magnetic Fields?
There are two types ol fields
associaled with power lines. The
intensity ot each tield decreases with
d1s1ance lrom an 11le~111c sourct1

E/11clrlc llelds: These are fields
produced by the voltage. or electri·
cal pressure. ol electricity. Higher
voltage lines are required to trans·
m11 larger amounts ol power over
greater distances. Electric fields
increase as voltage increases.
Theretore. concern over electric
• tields has been focused on high\ / voltage transmission lines.
Magnetic 1/11/ds: These fields
are produced by the amount ol
electrical current tlowing through
a wire. The strength of magnetic
tields is not affected by voltage.
Magnetic tields are produced
by electrical currsnt and are,
therefore. associated wilh
transmission lines, dislribution
lines, household wiring and
common electrical appliances.

N

~
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..... ., .......

Averege Magnetic Fields In a Home
To illustrate: A typical household
extension cord operates at 120
volts. As additional appliances
are plugged into ii. the voltage level remains the same.
but lhe amounl ot eleclrical
current tlow1ng through it in·
creases. Therefore. the cord's
electric tield remains constant
while its magnetic field increases.
Different sources ol EMF are the
earth, radio and television signals. microwave signals. visible
light and X-rays. In the electromagnetic spectrum, power lines
and household electricity are al
the low end, cycling at 60 Hertz.
or 60 limes each second. At the
higher trequencies • where the
cycles are counted In millions
and billions of limes per second television and radio signals are
transmitted. microwaves transmit
communications. microwave ovens
cook food and visible tight stimulates
our optic nerves. allowing us to see.

Where are Electric and
Magnetic Fields?
A very simple answer is every·
where. In tact. there is always
some electrical current In every
one's body; it Is necessary tor life.
Electric and magnetic fields are
found everywhere electricity Is
used, such as personal computers
and household appliances. The
magnetic fields associated with
appliances are measured In
milligauss and are typically within
the same range or larger than
those fields found near power lines.

~

.... """°"',. ..........,• ..,_,. ... .........

roughly equal to those reporting
the lack of association thereof.
Studies which do suggest an
implied increased risk o f cancer
from exposure to electromagnetic
fields fall far short of providing an
Incontrovertible evidence for
either an exposure-effeC1 or a
dose·response relalionship."

Can EMF from power
fines be ellminated
by running them
underground?

r)

The underground installation ol
electric lines reduces the electnc
field to virtually zero. Magneltc
fields may be reduced. but not
eliminated. by underground
installation.

How w/11
EMF questions
be answered?

Why are people
Interested In EMFs?
Some studies have raised the
concern ol ulilities. scientists and
the public over chronic EMF
exposure and adverse health
effects. Current scientillc knowledge relating fo EMF is inconsis·
lent and Inconclusive. All research
lo dale has shown no definitive
evidence of health risks from
either electric or magnetic fields.
Bui utilities. scientists and concerned people want the research
to continue and more inlormatlon
to be shared about EMF.
Some biological responses from
EMF exposure have been demonstrated in controlled laboratory
experiments. There has been no
direct link with these studies and

adverse effects
on human health. Epidemiology studies look for an association between EMF exposure and
various diseases in human populations. Results have been inconsistent and a cause-and-effect relationship has not been proven.
Two epidemiological studies In
Denver and one in Los Angeles
found a weak statistical association
between childhood leukemia and
the presence of overhead distribution eleC1ric lines. The sludies did
not prove that EMF causes cancer.
Other potential risk factors could
have been Involved.

The U.S. Congress
Office of Technology
Assessment (OTA) said research on the biological effects ol
electric and magnetic fields has
failed to establish any signillcant
health effects. ·The emerging
evidence no longer allows one to
categorically assert that there are _
no risks. Bui it does not provide a I
basis for asserting that there Is a
significant risk." the OTA report
concluded.
The Virginia Department ol Health
says. ·The published studies so
far provide only contradictory
results. The number of studies
reporting Inferred association
between the risk ol cancer and
electromagnetic fields remains

'

1

EMF will continue to be s1udied
and people will continue to be
curious about the entire subject
until more definitive or consistent study results emerge.
Already Congress is studying
ways to spend more federal
dollars in a research-andinformation effort. Scientists in
this country and abroad are
~
performing whole animal and '
·· 1,
cellular experiments. Over the
I
next several years. the results
I
from these studies should
I
provide a clearer understanding
ol whether there is a risk lo
human heallh.
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Lenders' reactions to environmental hazards are of concern to the entire real estate
industry. Appraisers in particular must be
~e17 to_ the _evolvU;ig attitudes of lending Three years ago we warned the real estate
mstitutions regarding contaminated prop- industry of a variety of real estate value
problems and potential legal liability where
erties and their effect on market values.
electromagnetic
fields (EMF) were present.
To determine some of those attitudes
in 1988 Mundy & Associates, a Seattle~ At that .time, a deluge of newspaper and
based real estate appraisal and analysis magazine articles had explored and publifirm, conducted its first survey of lending cized approximately 15 years of scientific
institutions to determine their perspectives work that implied a relationship between
and policies toward loaning on properties electric currents and various types of canwith known or suspected contamination. cer, particularly those affecting children.
While the electric utilities and their
T? develop new information and note significant trends within the lending indus- research entities vocally insist that nothing
try, the firm again conducted surveys in has been proven, a large number of articles,
1991 and 1992. (Results of a 1991 survey stories, and studies imply the opposite. Also,
analysis are discussed in the Summer 1992 the scope of concern has expanded from
high-voltage power lines and transformers
EW.)
to include electric railways, residential serSample Frame
vice-drops, electrical wiring, and common
household
appliances. Ofgreat significance,
The 1992 survey included two sample
the
most
comprehensive
study undertaken
frames: the top national banks, as ranked
anywhere
worldwide
(by
the government of
by Business Week 1000, and the largest
Sweden),
covering
500,000
people who lived
lending institutions in the Pacific Northwithin
1,000
feet
of
high-voltage
lines over
west and Alaska. Interviews with Pacific
has
recently
concluded
a
15-year
period,
Northwest lende~ were conducted the week
of July 13, 1992. Interviews with lending that there is a clear and definite relationship between elec- ric currents ani certain
E.••tablishments ·~rough• ut the United
S:.ates were cond·...\!ted the weeks of August cancers.
The Swedish [Overnment conclusions
31 and September 7. Altogether, 41 lending
were
highly pubtcized throughout the
institutions were interviewed for a response
United
States in recent months. The stanrate of nearly 72%. Of this total, 23 redard
of
danger for continuous exposure
sponses were from national banks and 18
adopted
in
Sweden is reportedly 1 milligauss
from regional banks.
and 2.5 milligauss for adults .
for
children
Of the 1992 respondents, 68.3% were
commercial banks, 9.8% were savings and The gauss (and milligauss) is a measuring
loans, and 9.8% were mortgage companies. unit of magnetic field strength typically
Smaller percentages of the respondents utilized in relation to EMF, although other
~ontinued on page
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dents would not increase the interest rate on the loan
once the decision to grant the loan was made.
A similar proportion ofrespondents (14% to 23%,
depending on the scenario) would change tpe loan term
as a result of environmental impairment. Again, no
statistically valid results were gleaned to indicate how
the term would change.
The loan-to-value ratio experienced the most prevalent change of the three conditions queried. Between
25% and 32% of respondents indicated that, in the
event ofloan approval, they would require lower loanto-value :-atios for environmentally impaired properties than they would for unimpaired properties. Although, again, the current survey did . not provide a
useful quantification of such a change, other informal
surveys indicate that the required collateral could
increase from 25% to over 50% of the loan amount. The
remaining 68% to 75% of respondents would not impose different requirements for an impaired property
once the decision to grant a loan was made.
These responses differ notably from those obtained
in the 1991 survey. When asked that year about the
residences adjacent to the unremediated landfill, 43%
of respondents indicated a likely change in the interest
rate, 37% indicated a change in the term, and 48%
indicated a change in the loan-to-value ratio.
Lenders now appear to be saying that a loan will
not be granted at any terms unless the lending institution is satisfied that a property falls within its risk
guidelines. Once a property meets these guidelines, it
is usually regarded the same as an unimpaired property.
.

. environmental {
trol.

:em is considered to be under con-

Overall Lending Climate
Finally, regardless of whether a property is contaminated or not, what is the lending climate like today?
How has it changed over time, and why? Of the 1992
survey respondents, 71% indicated that it is more
difficult to obtain a loan today than it was one year ago.
However, this is an improvement over the 1991 survey,
in which 93% of respondents indicated it w:as more
difficult to obtain a loan than in the previous·year: We
may be reaching a peak in terms of the "tightness" of
the money market: 26.8% of respondents indicated no
difference in the difficulty of obtaining a loan today in
comparison to one year ago, whereas a year ago only 7%
indicated no difference.
According to the sample, the principal reason why
the lending climate is more difficult today than it was
one year ago is because of the "general tightening of
lending practices" closely followed by "increased regulatory pressure on lending institutions.,. These were
also the principal reasons provided in the 1991 survey.
Vldoria Adams is a senior research analyst wi1h Mundy &Associates, 1109 Frn Ave., Ste. 200,
Seottfe, WA 98I01. She has omaster's degree in geogrophy from the University of Washington
and speciof12es in the opproisol of high amenity land and the impact of hazardous and toxic materials
on IKOPenv values.

Bill Mundy, MAI, Ph.D., is president and senior analyst at Mundy &Associates.. He holds adoctorote
in market research ondurbon e<onomic:s horn the Univeisity of Washington. Ahequent presellte!
on the topic of comnminotion and property volues, /N. ffJJndy hos published onumber of ortides
in reol estate periodico~. indu01119 The Approisal Jmmal.
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Of growing recognition for owners, lenders, attorneys,
and appraisers is the stigma effect of contamination.
Stigma can manifest itself in three ways.

forms of radiation not measurable in this way may also
be connected with EMF.
·
·

An uncontaminated property can be stigmatized because of its proximity to a contamination source.
2) The perceived risk and loss in value associated
with a contaminated property can be much
greater than reality.
3) A previously contaminated site can experience
residual stigma well after it has been "cleaned.,.

In the United States standards are still evolving and
being pursued on federal, state, and local government
levels. The critical factors seem to be proximity and
length of exposure. Therefore, residences and places of
work (where people spend substantial time) are often
the subject of regulation. Three basic approaches are
taken in formulating regulations.

Government Regulation·

• The direct approach is to establish measurable
maximum allowable levels of radiation.
Once a prop1~rty has been certified clean by federal
standards, how many years must elapse beforr: that
• The indirect approach is to prohibit certain uses
property is cons· dered safe from ,. lending persp1> .!tive?
within certain distances of ra ..Uation sources.
The question w .l.S asked for eac!1 of the four im,:.ilred
• A collateral approach is to require full discloproperty scenari'Js. Iflenders would loan on a property
sure of the cancer risk to potential buyers in a
today, it would cc..rry no stigma. However, iflenders felt
sale of real estate.
concerned with the potential risk. even though the
Federal-At the federal level, the Department of
cleanup has met government standards, then the site
Energy and EPA are sponsoring conferences and studywould carry a stigma.
The modal response for the two residential proper- ing the problem. They have circulated a number ofdraft
ties was five to 10 years. The modal response for the two reports and proposed standards.
State-On the state level, public utility commisindustrial properties was zero.
These results reveal that under certain circum- sions and other agencies are studying the problem and
stances a property's loan ability, and consequently its.
~ontinued on page 5
marketability, can be affected for many years after an
4
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collecting information and opinions. It is reported that
some states have started to legislate with pertinent
regulations and safety standards. In at least two states
(Michigan and Tennessee) bills were recently debated
to ban the construction of high-voltage lines (over 60
kilovolts) until scientific studies are completed. One
Tennessee bill sought to ban high-voltage lines within
one half mile of any occupied dwelling.
Local-Local (city and county) ordinances and
practices are havfug an increasing impact on owners,
investors, developers, and brokers ofreal estate. In one
California county, for example, a specific condition of a
subdivision approval is that a prescribed statement of
disclosure of the possible "adverse health effects" related to high-voltage electric transmission lines be
recorded in the title records of every lot within 300 feet
of a high-voltage line easement. In many counties, a
high-voltage line on or near a development property
almost assures the need for an expensive environment
impact study should the question be raised in the
process of seeking necessary permits. Special open
space requirements are sometimes designed by or imposed on developers to provide a safety setback.
California recently prohibited the construction of
schools within certain distances of high-voltage transmission line easements, specified in the table below.
LINE VOLTAGES AND DISTANCES FOR CALIFORNIA
SCHOOL CONSTRUCTION

VOLTAGE
100-110 Kv
220-230 Kv
Over 345 Kv

DISTANCE
100 fuet
150 feet
250 feet

Marketplace Responses
Banks and Lenders-Banks and other lenders are,
reportedly, increasingly concerned both about potential future liability and the value of the real estate
security. Slowly they are responding as they did in the
case of toxic waste problems by
• Hiring necessary experts
• Requiring borrower-applicants to do a full
workup of such problems and the value-reliability of the security
• Refusing to become involved since there is a
great deal of ambiguity involved in the subject
Cases have been reported to us where loans were
denied because of the proximity of high-voltage transmission lines.
Developers and Builders-Residential subdivision land developers report that builders who purchase approved lots in bulk will not even look at
property that is crossed by a high-voltage line. Residential builders working from sales of models report
that the last locations sold are those nearest the highvoltage lines and prices typically are discounted to
complete the project.
In addition to direct discounts, it would be appropriate to discount for the additional marketing time

(and carrying
of land near high-v~ltage IU:ies
when appraising tne effect of a new power mstallation
on undeveloped land. In the pricing of homes built for
sale, developers will typically make adjustments up
and down for factors such as view, access and visibility,
lot size, and other factors. Our research shows that
proximity of high-voltage transmission lines usually
triggers a markdown of about 10% and, in recent years,
this has been insufficient. We note that around a 15%
discount in the final package of house and lot typically
converts to about a 50% discount in the land value. [The
15% discount to the package applies essentially to the
land portion, which represents an average 33% of the
total property value. Also, the 50% land discount incorporates the impacts of up to a two-year market period
for a development's final lot sales.}
Buyers-Interviews with home buyers have convinced us that there is a high and growing degree of
awareness about the EMF issue. With rare exceptions,
there is a strong negative perception about purchasing
a residence near a high-voltage transmission line.
Price discounts may persuade some people to buy, but
there appears to be a growing segment of the public
who would not buy a residence near high-voltage lines
under any circumstances.
Investors-Investors in residential and commercial property face the same factors described abOve.
They must also worry about resale at a planned future
time against a trend toward shrinking demand for
properties located near high-voltage lines. In addition,
there is the increased cost of development, growing
uncertainty of refinancing, and risk of future liability
as laws change.

c(

Financial Effects
While the electric utilities and their research affiliates
struggle to show that electric currents do not cause
cancer, the public has apparently decided not to take
the risk or to wait and see what scientists finally prove.
Thus, the value ofreal estate near high-voltage power
lines is strongly affected whether or not an analyst
considers final users, investors, or both together. The
trend is accelerated by the basic characteristics of the
lending and development industries as they seek to
minimize or avoid risk.
According to the North American Electric Reliability Council, utilities plan to add 12,600 miles of new
transmission line in the decade of the 1990s. In all
probability they will acquire a new right-of-way typically of 75 to 100 feet in width per line. In mos~ cases,
·no offer will be made to pay for the lost value of land
nearby and no information will be provided to~wners
to let them know that their remaining land value is
diminished. Nevertheless, EMF effects ofone milligauss
(the Swedish maximum radiation level for children)
can reach approximately 400 meters (1,200 feet) from ·
the line at 500 kilovolts. Only those owners who study
this subject, prepare themselves, and negotiate effectively will avoid a loss of real estate value without
compensation.
The second probable financial effect of EMF is an
·increase in tort liability if and when the courts recog-
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nize EMF as the "proximate c ;) ....Se" of a specific cancer
in a specific setting. While we have heard reports of
efforts to sue power companies for damages for causing
specific cancers, we have not hear of successful case
opinion, presumably because the chain of causation is
difficult to prove. This may change as the scientific
evidence comes in. It cannot be predicted what secondary liability may result to property owners, developers,
or lenders of residences or places of work in EMF
danger zones. The uncertainty is already affecting
values.
The extensive Swedish studies add greatly to the
clarity and definition of the EMF problem. While these
results support the public fears and assist in explaining the losses in value to certain real estate, they also
show a direct relationship between degree of exposure
to EMF and incidence of cancer. The relationship is
almost a proof of "proximate cause" sufficient to maintain a tort action. Only time and judicial decisions will
tell us whether additional scientific evidence is needed
or whether the burden now shifts to the utilities to.
show otherwise.

IAAO Issues Environmental
Standard, ASB Approves
Advisory
Recently the International Association of Assessing
Officers (!AAO) issued an advisory standard to help the
assessing profession confront the effects of contamination on valuation for tax assessment purposes. "Standard on the Valuation of Properties Affected by Environmental Contamination" is an advisory document
that addresses various types ofenvironmental hazards
as well as their impacts on assessable value. In addition, an advisory opinion concerning hazardous substance contamination was approved by the Appraisal
Foundation in December.

IAAO Guidance
Some specific factors that are individually discussed in
the IAAO document include the nature and extent of
contamination; property type and location; demand for
alternative uses; presence of assumable financing; liquidity problems caused by lack ofmarketability; availability of bond assistance to pay cleanup costs; and, of
course, state and regional environmental regulations.
While attempting to address contamination impacts as
specifically as possible, however, the authors note that,
because of the subject's complexity, the guidance offered is often limited to concepts and general approaches.
In the area of valuation methodology, the new
standard offers advice on using the sales comparison
approach; the cost approach, including discussion of
economic obsolescence and specialized costs; the income approach, including capitalization rates and the
income stream; and some alternative approaches to
value.
6

Quandaries rd Predictions

.

The scientific we . -~ (especially the Swedish studies) as
well as the public perception of danger seem to have
brought the related real estate situation to the verge of
conflict and possibly litigation.
·
While it is clear how a situation should be handled
where new power lines are to be built, there a.re many
properties that have been affected (both recently and
long ago) where promises or assertions were made
regarding the safety of electric lines and their lack of
effect on the value of adjoining land. In recent years
there has seemingly been a studied effort to focus on
the causative proof between electric lines and cancer
and rely on that position to avoid notice or payment
relative to tort claims or lost value of nearby property.
Having watched this situation evolve during the
last five years, it is predictable that there will be a
strong increase in related litigation and probably in
class actions.
Charles R. Boumboch holds aJ.O. and on M.8.A. from the University of Chimgo. He is alicensed
attorney and osenior opprnisol ~ with Arttu Gimmy lntemorionol, 341 Broadway, Son
Francisco, CA 94133. Over the lost rwo yeois the firm has been involved in 11 power line cnses
coocem ing EMF.

Because environmental contamination often brings
the nature of real estate value into question, the
document's brief discussion of intrinsic value from the
property assessor's perspective is informative.
Does a property have . remaining value
that exists even when the cost to cure the
problem exceeds apparent market value? If'
not, it would be appropriate to assign zero value
to property under these circumstances. The
question that needs to be answered to·decide
this issue is that of utility. If the property can
be used, value must exist. With use comes
market demand, at least at some point in time.
To determine value in use several factors
should be reviewed, including current income
stream, predicted future income stream, demand for alternate uses, and cost to modify
operation for alternate uses. The value in use
concept appears to conflict with the exchange
value concept, which many jurisdictions require statutorily. However, many recent court
decisions have held that property that has use
has value, even though a traditional market
may not be immediately apparent.
The standard also includes helpful sample calculations of value determinations that illustrate some of
the methodological advice.
The IAAO is an association composed of state and
local officials concerned with the valuation of property
for ad valorem property tax purposes. Single copies of
the group's environmental standard are available for
$8 from its Publication Sales Department, P.O. Box
8874, Chicago, IL 60680-1874.
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FLORIDA POWER & LIGHT
COMPANY, Petitioner,
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H. Rex Owen and Bruce Crawford, of
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III, St. Petersburg, and Sheila McDevitt,
Tampa, for Florida Power Corp. and Tampa
Elec. Co., amici curiae.
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Virginia S. ROBERTS, et al.,
Respondents.
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Nos. 68593, 69069.

l

Supreme Court of Florida.
Sept. 3, 1987.
Electric company brought condemnation actions against landowners. The Circuit Court, Clay County, Sam Goodfriend,
J., entered condemnation award, and electric company appealed. The District Court
of Appeal, 485 So.2d 1374, affirmed. Electric company appealed for review. In other
condemnation proceedings, the Circuit
Court, Putnam County, Robert R. Perry, J.,
awarded taking value in severance damages, and electric company appealed. The
District Court of Appeal, 490 So.2d 969,
affirmed, and electric company appealed.
Cases were consolidated on appeal. The
Supreme Court, Ehrlich, J., held that impact of public fear on market value of
property was admissible without independent proof of reasonableness of fear.
Quashed and remanded.
1. Eminent Domain e=>202(1)
Impact of public fear on market value
of property is admissible in eminent domain
proceedings without independent proof of
reasonableness of fear. West's F.S.A.
Const. Art. 10, § 6.
2. Evidence e=>SS5.6(2)

Any factor, including public fear,
which impacts on market value of land
l. The First District Court's decision in Jennings

preceded the decision of the Fifth District in
Roberts, and it was upon Jennings that Roberts
relied. 490 So.2d at 971. Both district courts

Anita L. Shepperd and William H. Chandler, of Chandler, Gray, Lang & Haswell,
P.A., Gainesville, for Florida Rural Elec.
Cooperatives Ass'n., amicus curiae.
EHRLICH, Justice.
We have consolidated for our review two
eminent domain cases, Florida Power &
Light Company v. Jennings, 485 So.2d
1374 (Fla. 1st DCA 1986), and Florida
Power & Light Co. v. Roberts, 490 So.2d
969 (Fla. 5th DCA 1986), 1 as both cases
involve the identical issue. The district
court in Jennings certified the following
question of great public importance:
IS EVIDENCE OF THE EXISTENCE
OF FEAR AND ITS EFFECT ON MARKET VALUE ADMISSIBLE AS A
FACTOR IN PROPERTY VALUATION,
IF IT IS SHOWN THAT THE FEAR IS
REASONABLE.
485 So.2d at 1379. We have jurisdiction.
Art. V, § 3(b)(4), Fla. Const. We hold that
all evidence relevant to the issue of full
compensation is admissible in eminent d<>main proceedings. The public's "fear" as a
factor which may be relevant to the issue
of just compensation may be utilized as a
basis for an expert's valuation opinion regardless of whether this fear is objectively
reasonable.
The "fear" at issue here concerns the
public's perception of health and safety
rejected the reasoning employed in Casey v.
F1orida Power Corp., 151 So.2d 168 (Fla. 2d DCA
1963). Simply for clarity, we will refer only to
the decision below in Jennings.
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hazards arising from human proximity to
500,000 volt (500 kV) transmission lines.
The petitioner, Florida Power & Light
(FPL), initiated condemnation proceedings
for a perpetual utility easement for FPL's
planned 500 kV transmission lines; these
lines are supported by 115-125 foot high
structures with 99 foot crossarms. FPL's
real estate appraiser testified below that
there were no severance damages to the
remainder of the landowners' property and
further testified that the landowners would
still retain some uses of the condemned
easements. The property owners presented expert testimony from, inter alia, a professional planning consultant and three
real estate brokers and appraisers. These
real estate witnesses' testimony covered
comparable sales of property in other counties located on either a 500 kV or 240 kV
line and opined that the landowners had
suffered damages on the taken parcels
greater than those claimed by FPL's appraiser and that the landowners had suffered severance damages to their remaining land.
The issue presented here centers on two
of the landowners' scientific expert witnesses, Dr. Norgard and Dr. Wertheimer,
who testified concerning the adverse health
effects of 500 kV transmission lines. Norgard, a professor of electrical engineering,
testified about the coupling effect of electrical energy from power lines into the
human body. Norgard concluded that
there is a long-term chronic effect on humans from exposure to these fields. Wertheimer, an epidemologist, had undertaken
field studies of leukemia in children; she
had published findings that demonstrated a
link between cancer in children and their
proximity to power lines. Wertheimer testified below that recent studies from other
countries indicate that constant exposure to
high voltage electromagnetic fields promotes cancer.
FPL had filed a motion in limine to exclude these scientific experts from testifying. FPL argued that Casey v. Florida
Power Corp., 157 So.2d 168 (Fla. 2d DCA
1963), represented the law in Florida on
this issue and that such evidence was inadmissible unless a property appraiser could

testify that his valuation opinion is based
on the fact that potential purchasers of real
property in the relevant county are knowledgeable about the alleged adverse effects
and that these buyers would depreciate the
land adjacent to a power line before they
would buy it. The landowners responded
to FPL's argument by pointing out that
within the previous eighteen months, numerous articles had been published concerning the adverse effects of high voltage
transmission lines.
Consequently, the
landowners argued, the public is aware of
the issue and the market place reflects this
fact. The landowners intended on introducing comparable sale studies, including
one from another 500 kV line located in
Hernando County; the landowners argued
that the scientific experts' testimony was
necessary to show the causes of the depreciation in value which the comparable sales
studies would reflect.
The trial court denied FPL's motion and
ruled that the scientific testimony w~ admissible; the court ruled t his evidence was
relevant not only to the issue of damages
to the taken property but was also relevant
to the issue of severance damages. The
jury returned verdicts for each of the taken
parcels which was greater than the valuation given by FPL's appraiser and also
awarded severance damages for each parcel.
On appeal, the district court affirmed
and rejected FPL's assertion that it was
error for the trial court to refuse to follow
Casey. While holding that admitting the
testimony of the landowners' scientific experts was not an abuse of discretion by the
trial court, 485 So.2d at 1379, the district
court rejected the reasoning employed in
Casey which held that "opinion evidence as
to value in a condemnation case, based
upon fear of a steel tower and high voltage
transmission lines, is too speculative and
conjectural to be considered as an element
of damage to adjacent land." Casey v.
Florida Power Corp., 157 So.2d at 170.
Sub judice, the district court opted for what
was characterized in Casey, 157 So.2d at
170, as the intermediate rule:

·~

127

l
0

n
f:
b
ti
ti
485

A
cou:
pre1
izat
whc
for
line:
timi
that
sen
171.

Firs
to a
thar
cam
and
emil
tion
take
reas
buyE
miss
fore
in q1
evid1
cent.J
to ti
Th
so-ca
fear
is re
perc1
sona
on a1
upon
woul
a war
of co
2. A1
vidc
for
rca1
as t
pen:
the
The.

FLORIDA POWER & LIGHT CO. v. JENNINGS

Fla.

897

Cite u 518 So.ld 895 (Fla. 1987)

.aaed

' real
lOWl-

fects
e the
they
nded
that
, nu-

con·
ltage
the
re of

this
ntro1ding
id in
gued
was

epre5ales
. and
sad·

· was
.ages
?Vant

The
aken
alua·
also
par'."Illed
was
>llow
: the

c exY the
1trict
id in

:e as
·ased
ltage
and
ment
11 v.

170.
what
:d at

Under this rule, evidence of the existence
of fear and its effect on market value
may be admitted into evidence as a
factor or circumstance to be considered
by the trier of fact in a property valua·
tion proceeding, so long as it is shown
that the fear has a reasonable basis.
485 So.2d at 1379.
At the outset, we agree with the district
court's rejection of Casey. Casey was
premised, at least in part, on a character·
ization by the court that a potential buyer
who would offer less than the "true value"
for the property because of transmission
lines and towers would do so because of
timidity or ignorance, 157 So.2d at 170, and
that such "ignorance and fear" cannot
serve as the basis for a jury award. Id. at
171. We reject Casey for two reasons.
First, the above quoted language referring
to a potential buyer who would offer less
than the "true value" of the property because of fear or ignorance is a conclusory
and contradictory statement. The issue in
eminent domain proceedings is a determina·
tion of what is the "true value" of the land
taken for a public purpose.2 The second
reason flows from the first. If potential
buyers entertain fears concerning transmission lines and towers and would, therefore be willing to pay less for the· property
in question, then Casey's rationale excludes
evidence which is extremely relevant to the
central issue of what is full compensation
to the landowner.

v. State Road Department, 239 So.2d 878,
882 (Fla. 1st DCA 1970) (a jury verdict
based on such factors is in derogation of
constitutional guarantee of full compensa·
tion). FPL and amici argue that the district court's rejection of Casey and its
adoption of the intermediate rule with its
requirement of a reasonable basis for fear,
in fact exacerbates the problem of specula·
tive jury awards, because it allows the jury
to compensate a landowner for an inherent·
ly subjective and speculative element. We
reject petitioner's argument in this context
because its premise is unsound: The scien·
tific testimony below was purportedly admitted to show one of the reasons why land
adjacent to transmission lines decreases in
value. As stated, the scientific testimony
was deemed admissible evidence by the trial court because it would explain the decrease in land value which the landowner's
comparable sales evidence would show.
Contrary to petitioner's characterization,
therefore, this scientific testimony concerning the alleged adverse health effects of a
500 kV transmission line was not introduced on the theory that the jury could
consider the adverse health effects of these
Jines as an additional and independent basis
for compensation.

The district court's endorsement of the
so-called intermediate rule which allows
fear to be considered by the jury if the fear
is reasonable has superficial appeal. We
perceive the court's concern with the rea·
sonableness of the public's fear to be based
on an assumption that a jury award based
upon an objectively unreasonable fear
would in effect allow the jury to base its
award on speculation and conjecture, which
of course it may not do. See, e.g., Walters

We do, however, find merit in FPL's
other arguments against the intermediate
rule, and, therefore, we disapprove the district court's adoption of the intermediate
rule. We reject as irrelevant the requirement that the landowner must prove to the
jury that the public's fear of the alleged
adverse health effects from these transmission lines has a reasonable scientific
basis. Adverse health effects vel non is
not the issue in eminent domain proceedings: full compensation to the landowner
for the property taken is. Allowing such
scientific testimony into evidence, albeit un·
der the guise of explaining why the pres·

2. Art. X, § 6 of the Florida Constitution provides for "full compensation" to a landowner
for property taken for a public purpose. We
read the phrase "true value" employed in Casey
as the court's chosen expression that full com·
pensation to the landowner should entail paying
the owner the true value of his taken property.
There is no single test for determining what is

full compensation. We have held that fair market value (comparing pre· with-post-condemnation values) is merely a tool in determining full
compensation, and that "all facts and circum·
stances which bear a reasonable relationship to
the loss" must be taken into account. Jac/cson ville E:cpre.ssway Authority v. Henry G. Du Pru
Co.. 108 So.2d 289, 291 (Fla.1958).
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ence of transmission lines depreciates the
value of adjacent property, is irrelevant to
the issue of full compensation. Not only
does allowing such scientific testimony into
evidence confuse the true issue, it also
presents the unacceptable risk that the jury
will feel obliged, if it believes the landowners' experts, to fashion an award that
encompasses possible future injuries to
persons. Eminent domain proceedings are
actions in rem, See Peeler v. Duval County, 66 So.2d 247 (Fla.1953); Wilson v. Jacksonville Expressway Au thority, 110 So.2d
707 (Fla. 1st DCA 1959); allowing a jury to
compensate a landowner for possible future personal injuries would transform the
proceedings into an in personam action.
Such a change is unwarranted in order to
ensure the constitutional guarantee of full
compensation for property taken for a public purpose.

I
'
'
I

As stated, the issue in eminent domain
proceedings is to determine what is full
compensation for both the property taken
and for damages to the remaining property. Typically this involves real property
brokers or appraisers who give valuation
testimony based on, e.g., the current or
potential use of the property in question,
the population growth and development of
the s urrounding area, and sales of similar
property. Sub judice, the landowners' real
property experts extensively relied on sales
of comparable property in other counties
located adjacent to a 240 kV or 500 kV
transmission line. Depending on the county and the size of the transmission line, this
testimony tended to show a decrease in
value ranging from twenty-seven to forty.
seven percent for property along transmission lines. When asked to explain the
reasons for the decrease, one of the landowners' experts explained:
My investigations reveal that there
was a definite concern on the part of the
buying public in two specific areas, principally two, and these specific areas were
3. In Willsey v. Kansas City Power 4t Light Co., 6
1Uln.App.2d 599, 605-007, 631P.2d268, 274-275
(1981). relied upon by all the parties, the court
noted that at least eleven states plus the United
States Court of Appeals, 6th Circuit, follow the
rule we adopt today; nine states follow the rule

the matter of aesthetics, and the matter
of the unsightliness of the lines for one
and secondly. the matter of the health
hazards.
We hold that the scientific testimony introduced below was irrelevant and unnecessary. It could not be seriously suggested
that the first factor relied on by the expert
quoted above to explain the devaluationaesthetics needed to be supported by the
testimony of "aesthetic experts" who could
testify that there is a "reasonable basis"
for the fact that potential buyers would
pay less for the property because of the
unsightliness of transmission lines and towers. Whether this aesthetic factor could be
shown to be objectively reasonable is irrelevant: the only relevant consideration in
this context is whether, in fact, property
adjacent to these transmission lines sells
for less after the towers are present than it
did before. This also holds true for the
question of alleged health hazards.

Cll We join the majority of jurisdictions
who have considered this issue and hold
that the impact of public fear on the market value of the property is admissible
without independent proof of the reasonableness of the fear. 3 This view is perhaps
best represented by the sixth circuit's decision in Hicks v. United States, 266 F.2d
515, 521 (6th Cir.1959), which held:
The apprehension of injuries to person
or property by the presence of power
lines on the property is founded on practical experience and may be taken into
consideration in so far as the lines and
towers affect the market value of the
land.
(::itations omitted). The sixth circuit in
United States ex rel. TVA v. Easement
and Right of Way, 405 F.2d 305 (6th Cir.
1968), had occasion to reevaluate its decision in Hicks when the condemning authority, the TVA, insisted that its recent studies show such transmission lines were, in
adopted by the district court sub judice, and
four states follow the rule announced in Cosey.
With our disapproval of Casey herein, this latter
category presumably now contains only three
states.
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fact, safe. The court adhered to its decision in Hicks, holding:
TV A has conducted numerous safety
studies and has concluded from them
that apprehension of injuries is not
founded on practical experience and
should not be considered in awarding in·
cidental damages. The TVA studies con·
ducted on this issue are also creditable.
However, in final analysis, we are con·
cerned only with market value. Although these studies may show objectively the complete safety of these struc·
tures, we are not convinced that certain
segments of the buying public may not
remain apprehensive of these high volt·
age lines, and therefore might be unwilling to pay as much for the property as
they otherwise would.
Id. at 309.
The experts' scientific testimony introduced below was irrelevant to any fact at
issue. "The theory of allowing evidence of
an expert witness to be received by the
triers of fact is to understand and deter·
mine an issue of fact." Wright v. State,
348 So.2d 26, 31 (Fla. 1st DCA 1977), cert.
denied, 353 So.2d 679 (Fla.1977). The scientists who testified below on behalf of the
landowners added nothing to aid the jury in
determining the value of the taken property and any severance damages to the remainder. Instead, the scientific testimony
altered the focus of the trial and confused
the issue to be determined. Under the rule
we adopt today, the reasonableness of fear
is either assumed or is considered irrelevanl See Willsey v. Kansas City Power
& Light Co., 6 Kan.App.2d 599, 60~06,
631 P.2d 268, 274 (1981) (and cases cited
therein). We agree with the observation
made by the court in Willsey that "[a]
certain amount of fear and a healthy wariness in the presence of high voltage lines
strikes us as eminently reasonable." Id. at
614, 631 P.2d at 279. We believe that a
jury is certainly capable of determining
whether an experts' valuation opinion is
reasonable that explains the devaluation of
property adjacent to high voltage lines in
part, because of the public's fear of health
hazards. By the same token, we believe
that a jury could also determine the reason-

ableness of a valuation opinion which explains the devaluation of such adjacent
property on the grounds that, e.g., the buying public is fearful that transmission lines
attract alien being in flying saucers. In
short, whether a real property expert's val·
uation opinion is based on reasonable
factors may be determined by the jury
without resort to other expert witnesses'
testimony or documentary evidence con·
cerning the reasonableness of the buying
public's fears.
In addition to the fact that the scientific
testimony introduced below was irrelevant
to any fact at issue and only tended to
obfuscate the issue of full compensation,
we reject the intermediate rule for another
reason. Under the guise of showing the
reasonableness of the public's fear, the
jury below was allowed to hear testimony
that the electric field from high voltage
lines can produce a coupling effect of elec·
trical energy into the human body and that
the result is a long-term chronic effect.
The jury was also allowed to hear that
constant exposure to high voltage electromagnetic fields promotes cancer in children
and adults. This irrelevant testimony is so
inflammatory and prejudicial that we find a
new trial is warranted. If these dire scien·
tific predictions do, in fact, transpire, those
so injured will have their day in courl
Redress for future personal injuries is not
proper in an in rem eminent domain proceeding.
(2) In conclusion, we hold that any
factor, including public fear, which impacts
on the market value of land taken for a
public purpose may be considered to explain the basis for an expert's valuation
opinion. Whether this fear is objectively
reasonable is irrelevant to the issue of full
compensation in an eminent domain proceeding. The introduction into evidence of
independent expert's scientific testimony is,
therefore, unnecessary and only serves to
confuse the actual issue before the jury.
Because this irrelevant scientific testimony
was prejudicial and inflammatory, we
quash the decision of the district court below and remand for a new trial in accord-
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ance with this opinion.~ The trial court's
awards of attorneys' fees are reversed for
redetermination at the conclusion of the
litigation on remand.
It is so ordered.
McDONALD, C.J., and OVERTON,
SHAW, BARKETT, GRIMES and
KOGAN, JJ.• concur.

William SHAW, etc., et al., Petitioners,
v.

GENERAL MOTORS CORPORATION,
et al., Respondents.
No. 70344.
Supreme Court of Florida.
Dec. 3, 1987.
Rehearing Denied Feb. 10, 1988.
Application for Review of the Decision of
the District Court of Appeal-Certified
Great Public Importance-Third DistrictCase No. 8&-379.
Fred E. Glickman, Miami, for petitioners.
M. Stephen Smith, III and Wendy F.
Lumish of Rumberger, Wechsler & Kirk,
Miami, and Michelle Fisher, Counsel, Gen·
era! Motors Corp., Detroit, Mich., for re·
spondent General Motors Corp.
David L. Sullivan of Usich & Sullivan,
Miami, for respondent Federated Dept.
Stores.
Robert King High Jr. and Robert M.
Ervin Jr. of Ervin, Varn, Jacobs, Odom &
Kitchen, Tallahassee, amici curiae for Pa·
tricia Ann Griffin and Larry D. Griffin.

1987), to answer two certified questions of
great public importance. Art. V, § 3(b){4),
Fla. Const. The certified questions are as
follows:
I. WHETHER THE LEGISLATIVE
AMENDMENT OF SECTION 95.031(2),
FLORIDA
STATUTES
(1983), ABOLISHING THE STAT·
UTE OF REPOSE IN PRODUCT
LIABILITY ACTIONS, SHOULD
BE CONSTRUED TO OPERATE
RETROSPECTIVELY AS TO A
CAUSE OF ACTION WHICH ACCRUED BEFORE THE EFFECTIVE DATE OF THE AMEND·
MENT?
II. IF NOT, WHETHER THE DECISION OF PULLUM v. CINCINNATI, INC., 476 S0.2D 657 (FLA.1985),
APPEAL DISMISSED, 475 U.S.
1114, 106 S.CT. 1626, 90 L.ED.2D
174 (1986), WHICH OVERRULED
BA'ITILLA v. ALLIS CHALMERS
MFG. CO. , 392 S0.2D 874 (FLA.
1980), APPLIES SO AS TO BAR A
CAUSE OF ACTION THAT ACCRUED AFTER THE BA1TILLA
DECISION BUT BEFORE THE
PULLUM DECISION?
We recently answered the first question in
the negative and the second question in the
affirmative in Melendez v. Dreis & Krump
Manufacturing Co., 515 So.2d 735 (Fla.
1987). We approve the decision below on
the authority of Melendez.
It is so ordered.
McDONALD, C.J., and OVERTON,
EHRLICH, SHAW, BARKETT,
GRIMES and KOGAN, JJ., concur.
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PER CURIAM.
We review Shaw v. General Motors
Corp., 503 So.2d 362, 363 (Fla. 3d DCA
4. FPL raises two other issues related solely to
the decision below in Roberts. Like the district

Charles Ke1

court in Roberts, 490 So.2d at 972, we find no
merit to these contentions.
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For the reason here indicated, the judgment below is r e-

versed.-Reversed.
STEVENS, C. J., and FAYILLE. ALBERT. )IoRLINO. and

WAG-

NER, ,JJ., concur.
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W. A. EvANS et al.. Appellees, v . lowA SouTHERN UTILITIES
COMPANY

OF

DELAWARE. Appellant.

EMINENT DOMAIN : Condemnation-Measure o! Damages. Principle
1 reaffirmed that the measure of damages for land condemned for
right of way for an electric power line is the difference in the mar·
ket Yalue of the tract from which the land is taken, before and
after the condemnation.
WITNESSES: Competency-Value on Condemnation Proceedings. A
2 landO?.'tler who knows the value of land sought to be condemned for
an electric power line is competent to testify to the amount of
damages caused to the tract by such condemnation, even though he
does not qualify as an electrical expert.
EMINENT DOMAIN: Condemnation-Elements Bearing on Market
3 Value. The fact that the condemnor of an electric power line in
maintaining the line would be compelled to go upon the land, and
might cause damages to crops, etc., may have proper bearing on the
issue of market mlue of th trad of land, even though the statutes
givt1 the lnndmrncr n right of a.ction for damages to crops and the like.

L

I

EMINENT DOMAIN: Condemnation-Trial Theory as to Right of Wa.y.
4 The condemnor of lnnd for nn electric po'l'l"er line may not complain
that witnesses on the issue cif dm11:iges assumed thnt tho right of wn.y
would be 100 feet in width, when such assumption wns ill hnrmony
with the rondcmnor 's petition for s urh right of way.
WITNESSES: Competency-Value-Answers Based on Hearsay. An ex·
5 pert may not testify to matters of fact or opinion which are not
based on bis own knowledge or experience, but on what he bas read.
Headnote 1: 20 C. J. p. 732. Headnote 2: 22 C. J. p. 698. Headnote
3: 20 C. J . p. 990. Headnote 4: 4 C. J. p. 701. Hea.drote 5: 22 C. J.
p. 523.
Headnote 1: 10 R. C. L. 153. Headnote 5: 11 R. C. L. 639.

Appeal f1·om Poweshiek Dist1·ict Courf.-D. \V. HAMILTON,
Judge.
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The Iowa Southern Utilities Company (appellant) commenced condemnation proceedings to acquire a right of way for
the construction of an electric transmission line across the
premises of the appellee, by filing its petition therefor with the
sheriff of Poweshiek County, Iowa. The sheriff's jury assessed
the damages in the sum of $70, and from the award an appeal
was taken by the landowner to the district court of Iowa in and
for Poweshiek County, and upon the trial to a jury, damages
were awarded in the sum of $1,020. Judgment was entered on
the verdict, and the defendant company appeals.-Affirmed.
Frank S. Payne and McFarlin d; Simmons, for appellant.
Talbott & Talbott, for appellees.

DE GRAFF, J.-This is a proceeding in ~minent domain. The
Iowa Southern Utilities Company of Delaware is a corporation
organized for the purpose of operating 1)lants generating electricity and selling the current in various cities and towns in the
state of Iowa. In 1926, the company procured a franchise from
the railroad commissioners of Iowa, authorizing the construction
of a high potential electric transmission line, to carry not to exceed 66,000 volts of electricity, upon poles not less than 50 feet
in height, and with cross arms not less than 9 feet in width, from
Grinnell south to Oskaloosa, Iowa, and thence to Ottumwa and
other places.
The appellee \V. A. Evans is the o'mer of 34 acres of land
adjoining the city of Grinnell on the south. The premises include all of a square 40 acres, except a tract of about 6 acres in
the northeast corner thereof. The public road adjacent to the
premises extends north and south along the west line t.hereof.
Practically all the land is tillable. The buildings on the land
consist of a dwelling house, garage, and outbuildings suitable
for the acreage in question. The· premises constitute the plaintiff's homestead.
It may be observed that the petition for condemnation does
not limit the width of the right of way, other than that it shall
not exceed 100 fert in width. 11ncl that. subsequent to the
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sheriff's award, the transmission line was constructed, as authorized. The record sho."·s that there are four poles carrying this
line on appellee 's land. The right of way and the line constructed extend north and south through said premises, and are approximately 80 rods long. The line is about 35 rods east from
the road, which locates it near the center of appellee 's farm,
east and west. The only means of access to the right of way
from the public road is over the west half of appellee 's land.
The propositions advanced by the appellant have to do with
certain rulings on the evidence, bearing on the elements of
damage suffered by appellee, and with certain ins~ructions given
t. Ei.miEsT Doto the jury on the rule or measure of damage.
:::i~~~: c~~::~- It cannot be questioned that the trial court corure or damages. r<.'ctly instructed the jury as to thd rule of damage, since the jury was told that the measure of plaintiff's recovery is the difference in market- value of the 34 acres of land
in question before the defendant condemned a right of way to
construct and maintain its transmission line, and the market
,·alue of the 34 acres after such right of way was established. It
is contended. howeYer, by the appellant: (1) That the value witnesses offered by the appellee W('re not qualified by experience or
observation to testify as to the effect of a power line on the
market value of land; (2) that said witnesses included in their
testimony improper elements of damage; (3) that the trial court
in an instruction permitted the jury to consider improper elements of damage ; and ( 4) that the instructions given by the
court are inconsistent and contradictory in stating the rule or
measure of damage. It is to these matters that the argument
of appellant is primarily directed.
As a preliminary matter. it may be stated that the witnesses
for appellee testified that the land in question was worth from
$300 to $400 per acre before the land was condemned for a ri"ht
b
of way, and from $250 to $350 per acre after the condemnation
of the right of way. The maximum· damage estimated by any
one witness was $50 per acre, and the minimum $30 per acre.
The witnesses for the appellant testified that the market value of
the land before the appropriation of right of way was from $275
to $300 per acre, and after the condemnation of the right of way
was $271 to $298 per acre. The maximum damage estimated bv
appellant's witnesses was $10 per acre. and the minimum w~s

134

~- .:.;

::=:

•·"!-·. :

286

EVANS

v.

lowA

So.

UTIL.

Co .

[205 Iowa

l·\·b., 1928)
$2.00 per acre. Six value witnes;es testified on behalf of the appellee, and five on behalf of the appellant.
The evidence which gives rise to the controversial matter on
this appeal was introduced on the cross-examination of the witnesses of appellee, when they were asked what they took into
consideration in arrfring at their estimate of
2 . W!T~EBHS :
competency:
market value before an<l after the appropriation
value on con·
demnation pro·
of the right of way. We have no hesitation in
ceedings.
holding that the witnesses introduced by appellee were properly qualified to testif~· as to the value of the land.
Town of Cherokee 1•. S. C. <C: I . F . Toten Lot <f; Lancl Co., 52 Iowa
279; Winklcmans v. Des Moines Korthu·csfcrn R. Co., 62 Iowa
11. They were farmers and landowners. They were familiar
with the land, an<l they testified that they knew its fair market
value and the value of other land in that Yicinity. There was
no occasion for them to qualify as electrical experts. Their lack
of experience and knowledge. if same existed with reference tc
the effect of transmission lines upon land Yalue, would bear only
on the credibility of their testimony, and not on their competency as witnesses. Furthermore, the record is silent as to
whether these "·itnesses did or did not haYe knowledge of the
effect on the market Yalue of land across which a transmission
line was constructed.
The matters to which the challenge of appellant is made,
so far as concerns the testimony proYokecl by its cross-examination, were not specific items of claim for damage, but as affects . E.1o1is~sT Do·
ing market rnlue. See Des Moines lVet Wash
MAIS: condem·
Laundry v. Cif'y of Des Moines, 197 Iowa 1082
n11tion : ele·
::'nen~~rt~~ring
(34 A. L. R. 1517) . The trial court in the case
utue.
at bar had this thought in mind, since the jury
was told. in Instruction No. 4, after stating the correct rule to
be applied:
"And in determining this difference in the market value,
you may take into consideration the inconveniences, if any have
been shown, in farming and cultivating the land and the occupancy thereof by the plaintiffs. But you will not allow the
plaintiffs any damages that may be caused by the construction,
reconstruction, repairing, or locating the poles, wires, or other
devices used in and upon said transmission ; because the law
provides that the company shall pay the owner of said land and
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the correct rule to
the market value
iiences, if any have'
land and the occuwill not allow the
'Y the construction,
les, wires, or other
1 ; because the law
er of said land and

the owner of the crops thereon all of the damages to said land
or crops caused by entering, using, or occupying the land for
such purposes. And the jury should not take into account any
damages which the plaintiffs may have sustained by reason of
·the destruction of crops; nor should the jury anticipate any
future damages arising from the destruction of the crops, nor
damages to the land. But these mat.tPrs may be considered by
you as it affects the market value of the property, and may be
taken into consideration. by yon in arriYing at the amount of
your verdict. if yon haYe found under the evidence that it affects
the market Yalue of the property before and after the establishment of the line. .And while yon cannot take into. consideration
the dangers. if any haYe been shown, incident to the construe·
tion and maintenance of the line, in fixing the damages, yet you
are to consider the use and character of the line across plaintiff 's farm in determining the question as to the difference in
the value of the farm before and after the establishment of the
defendant's easement and right to construct and maintain its
line across plaintiff's land. In other words, the only question
for you to determine is the difference in the reasonable market
value of the land in question before the establishment of the
defendant's right of occupancy with its line, and the reasonable
market value thereafter.''
It is claimed by appellant that each witness in the first
instance assumed the condemnation of a right of way 100 feet
in width across the plaintiff's land. It is a sufficient answer to
this proposition that right of way as the one
4. El!I~'l:ST DO·
IJ:AIS : condem·
condemned first appears in the petition of apnation: trial
theory as to
pellant. filed 'Yith the sheriff. No limitation
right of wr. ~·.
other than 100 feet is placed upon the width in
such petition or in the franchise granted. We do not discover
in the record that the width of the right of way is fixed by t he
appellant or by anybody, except by the franchise,- " not exceeding one hundred feet." It is apparent that, if the needs
of the appellant require the use of an easement 100 feet in ,\;dth
for the construction and maintenance of its transmission line, the
company is entitled to it. If the condemnor desired an easement of less width, it was its privilege to condemn such an easement. The appellant is in no position to complain on this ap-
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peal, when the cause was tried upou the theory predicated in
it.s own petition.
Was the appellant entitled to have stricken on motion certain evidence elicited on its cross-examination of appellees' witnesses Y A similar question is found in SmaJ.ley v. Iowa Pacific
R. Co. , 36 Iowa 5il. It is there said:
" The defendant moved to exclude this witness's evidence
as to the amount of damage, because the bases given are too
remote and consequential, etc. This was overruled, and such
ruling is assigned as error. It was not error to overrule the
motion. Some, if not all, the bases were legitimate and proper;
and if any were not so, the defendant might, by asking it, have
had the court instruct the jury as to them and their proper
effect upon the testimony of the witness and his estimate of the
damages.''
In the instant case, the trial court on its own motion met
the situation by a proper instruction. See, also, Dreher v. I. S.
lV. R. Co., 59 Iowa 599; Wilson v. Des Moines, 0. & S. R. Co.,
67 Iowa 509; Dudley v. M·innesota & N. lr. R. Co., 77 Iowa 408;
Bennett v. C·i ty of Marion, 106 Iowa 628; Haggard v. Independent Sch. Dist., 113 Iowa 486 ; Richardson v. City of Centerville,
137 Iowa 253; Draker v. Iowa Elec. Co., 191Iowa1376 ; Kukkuk
v. City of Des Moines, 193 Iowa 444.
In Bennett v. City of Marion , supra, which was a~ action
to condemn a right of way for a sewer, it is said, in referring
to an instruction of the court, that the jury should not take into
consideration any damages based on the use of the land so as to
otherwise inconvenience the plaintiff or lessen the value of the
premises, except as previously stated in the instruction:
''This not only excludes the consideration of the imp1:oper
use of the land, but also the natural and probable effect of the
use for which it is condemned. We think it was proper for the
jury to consider in what way the taking of land for the
purpose would inconvenience the plaintiff in the use of the remainder of his farm, or lessen its value. If sewers properly
constructed would affect the atmosphere, or otherwise interfere
with the use and enjoyment of the premises, the jury should
take this into consideration in making up their verdict."
In the instant case, one of the appellees' witnesses on value
stated, on cross-examination, that he took into consideration ''the
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damage to things when men from the transmission company went
through,'' and the ''damages to the crops in preparing and
maintaining the line.'' Another witness testified, on cross.examination, that among the elements of damage upon which he based
his estimate was the danger to l\Ir. Evans (plaintiff) and his
family, danger to the stock, and damage to the crops while repairing the line, and the possibility of the wires' breaking and
striking l\Ir. Evans an<l his family, in case of a sleet storm. An·
other witness testified, on cross.examination, that among the
elements of damage which he considered was the fear prospec·
tive purchasers might have by reason of the presence of the
high-voltage line on the premises.
It is true that, in general terms, the proper measure of
damage is the depreciation in the market value of the property
caused by the condemnation in the location and construction of
the transmission line; but such damages will vary with the character of the property affected and the uses to which the property
is applied. As said in Des Moines W et Wa.~h Laundry v. City
of Des Moines, supra:
"The real right of which plaintiff is depriwd in the exercise
of eminent domain by the defendant, and for which, under the
Constitution of the state, he is entitled to be compensated. is the
right to remain in undisturbed possesi;ion and enjoyment to the
end of the term.''
It is true that whatever makes the farm in question a less
desirable farm does affect its market value, notwithstanding the
fact that the law provides for compensation in the first instance
for crops damaged or destroyed in the construction and maintenance of the line.
The appellant relies upon the rule of interpretation as announced by the Supreme Court of Illinois which rule is not as
liberal as the rule declared in this state f~om the earliest decisions. We have not and do not adopt the strict limitations as
defined in the decisions relied upon by appellant. See Illinois
Po~ve~ & Light Corp. v. Talbott, 321 Ill. 538 (152 N. E. 486) ;
Illinois Powe1· d': Light Corp. v. Cooper, 322 Ill. 11 (152 N. E .
491); Illinois Power & Light Corp. v. P eterson, 322 Ill. 342 (153
N. E. 577) ; Alabama Powe1· Co. v. K eystone Lime Co., 191 Ala.
58 (67 So. 833 ) .
One further item of evidence offered on the pa r t of the apVoL. 205 IA.-19
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pellant, over objection, was stricken on motion of the appellee,
on the ground that the testimony of the witness was incompetent, ''it appearing from the answer of the wit5. WITNESSl:8:
competency:
ness that it is not a fact from his own knowledge,
Talue: anaweu
baaed on bear·
but detailed from something he has read." Subaay.
sequently, the witness was asked a similar question, which met with the same objection, and further, that it
called for the opinion and conclusion of the witness, and was
speculative. 'I-he objection was sustained. Error is predicated
on these rulings.
It appears that the witness in question was asked as to the
length of life of the poles used in the construction of the transmission line, and as to the frequency that appellant would be
compelled to send employees upon this land for the purpose of
repairing the line. It is apparent from the record that the witness did not purport to base his answer upon his experience,
knowledge, or training as an engineer, but simply detailed what
the aYerage life of the poles would be, according to the estimate
determined by the 1\ational Electric Association. There was no
error in the ruling. The proffered testimony was simply an attempt to ·get before the jury the contents of a book or pamphlet,
rather than offering to introduce it in evidence. See State v.
Thompson, 127 Iowa 440. As suggested by counsel for appellee
in argument: Any person could read the book or pamphlet in
question and get on the stand and testify as to its contents as
readily as this witness. Sufficient to state that the witness was
not attempting to testify in this particular matter from his own
knowledge and experience.
In conclusion, it is urged by appellant that the verdict is
excessive. It does seem large, but the jury has spoken, under
conflicting eYidence as to values. The yerdict is within the lati·
tude and longitude of the evidence offered, and it is not the
function of a court, ni.si prius or appellate, to substitute, under
the circumstances of this case, its conclusion for the verdict returned by the triers of the facts. 'Vherefore, the judgment entered is-Affirmed.
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hearing that the operator of the well had
constructed and connected to the well another pipeline to distribute the gas intrastate. Thus the narrow issue-pro\•oked
obviously by the rnriance in the price of
gas, interstate v. intrastate-is whether a
second pipeline on plaintiffs' property may
be preliminarily enjoined pending a determination on the merits that Arkla's pipeline
is necessary as the lease language appears
to contemplate.
On this issue, the lower court merely
maintained the status quo. pe nding a trial
on the merits. The lower court correctly
stated and resolved the issue with which it
was confronted :
"The legal question is how many pipe lines
may be laid [unde r the lease terms] .
and specifically whether or not this particular pipeline is a necessary one. Once
the party who files the r ule establishes
that there is already a pipeli ne connecting the well .
. with other outlets,
it then becomes incumbent
upon the defendants to show that ihe
construction of other pipelines is actually
necessary."
[1-3] A preliminary injunction is interlocutory in nature and is designed to preserve status pending final determination of
an action. A preliminary injunction may he
based upon verified pleadings or affida\·its,
as well as upon ordinary proof, and requires
less proof than is required in an ordinary
proceeding for a permanent injunction.
The summary issuance of a preliminary injunction addresses itself to the sound discretion of the trial court-of cou rse, subject to
review-and is s ubject to summary d issolution or modification by the trial cou rt when
circumstances warrant. Schwegmann Bros.
G. S. Mkts. r. Louisiana Milk Comm., 290
So.2d 312 (La.1974). La.Const. Art. 5, ~ 2:
C.C.P. Art. 3613 .

[4]

system which already exists. In this sense,
irreparable injury is threatened and the
lower court did not err in preserving the
status of the well until determination of the
iss ue of whether the seco nd pipeline is either necessary , usefu l or convenient under
the language of the lease from which Arkla's rights stem. The effect of the action of
the lower court on interstate commerce is
remote , indirect and of short duration. See
Pike 1·. Bruce Church. Inc .. 397 C.S. 137, 90
S.Ct. 844. 25 L.E<l.2d li4 (1970).
At appe llanb' cost, judgme nt is AFFIRM ED .

CLAIBORNE ELECTRIC
COOPERATIVE, INC.,
Plaintiff-Appellant-Appellee,
\"

Felix Gordon GARRETT et al..
Defendants-Appellants-Appellees.
CLAIBORNE ELECTRIC
COOPERATIVE. INC.,
Plaintiff-Appellant-Appellee,
\".

Mrs. Alicegene McKENZIE et al..
Defendants-Appellants-Appellees.
Nos. 13515 and 13516.
Court of Appeal of Louisiana,
Second Circui t.
March 27, 1978.
En Banc.

Rehearing Denied '.\1ay
10, 19i 8.

Writ Refused June 30, 1978.

If gas enters an interstate pipe line

at the wellhead a serious question arises
under federal law whether a state cou rt
would have jurisdiction to determine the
necessity of the second pipeline or to determine whether any gas fr om the well might
be diverted to the intrastate distribution

The Second Judicial Dis trict Court,
Claiborne Parish, Da \"id T. Caldwell. J .. consolidated for trial expropriation suits
against two groups of landow ners hut rendered separate judgments from wh ich hoth
the plaintiff utility a nd defendant landown-
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crs appealed or answered appeals. The
Cou rt of Appeal. Bolin, J ., held that: (1) in
view of insufficient e\·idcnce that future
timber operations would he hindered or inconvenienced by presence of utility's high
voltage line, award of se\·crancc damage
was reversed; (2) in \·iew of c\·idcnce to
support the trial cou rt's finding that a tract
had residential use potential. an<l testimon\"
of appraisers supporting calculation of sc,:crance damages hased on psychological impact which a high rnltagc line would han~
on prospectin: huycr:: of neighboring property, consideration of such "desirahilit \" factor" of market rnlue was legally sound. and
calculation of .ioc:;. of market ,·alue as severance damage to acres adjacent to the utility's right-of-way was a reasonable conclusion from c\·idence; (3) attributing differing valuations to real estate for purposes of
compensation for taking and for purposes
of severance damages to the remainder was
not justifiable; (4) attorney fees in one case
were increased to $2,500, and in the other
case $1,750 was reasonable compensation.
and (5) a combined award of $1,800 to each
appraiser was excessi,·e under evidence
presented.
J udgmcnts set a..-;ide. amended and otherwise affirmed.
1. Appeal and Error ~797(1)
Second motion to dismiss appeal, made
after argument before the Court of Appeal,
was not timely filed and would not he considered. LSA ··C.C'.P. art. 2161.

r
:·

:.

2. Eminent Domain e=>263

Expropriation: E,·en if new trial procedure. was inappropriate in expropriation
case, plaintiff and defendants in both suits
were before court where plaintiff perfected
appeals and defendants timely answered
the appeals. and where answers presented
questions of inadequacy of compensation
and attorney fees awarded hy trial court,
which was also relief defendants sought by
appealing later judgments. Court of Appeal
chose to set aside second judgments and
amended and affirmed earlier July judgments. LSA -C.C.P. arts. 2081. 2087: LSA R.S. 19:1 et $eq .. l!l:2('i}, 19:13.

3. Eminent Domain ~ 170
Expropriation:
Record
established
there was good-faith attempt hy utility to
acqui re righ ts-of-way by conventional
agree ment, and utility was not required to
increase its original offer nor chan~:;e its
proposed route at landowners' request.
LSA R.S. 19:2(7).

9. Emine
Ex pr
e\·idence
would be
presence
award of
LSA-R.S.
10. Eminc
Expr1
support tr
residentia

4. Eminent Domain C=>56

Expropriation : Constitutional provision
concerning necessity for taking of property
by expropriation, in use of word "necessary," refers to necessity of purpose for
expropriation, not necesssity for specific
location of the servitude. LSA-·Const. art.
1, § 4; LSA ·R.S. 19:2(7).

5. Eminent Domain ¢=>55
Expropriation: Safety and convenience
are primary considerations in location of
route by utility, but record established that
location was within utilitv's sou nd discretion, not planned in bad fa-ith, arbitrarily or
unreasonably. LSA-·R.S. 19:2(7).
6. Eminent Domain ¢=>68
Expropriation: Where utility offered
minimal evidence to show that it considered
landowners' convenience in location of
route, and where landowners offered no
expert testimony to support finding of major inconvenience, court would follow general rule and choose not to disturb expropriating authority's selection of route. LSA-R.S. 19:2(7).

7. Eminent Domain

~147

Expropriation: In \"iew of trial court's
finding that landowners retained some use
of land taken by utility, finding that landowners were entitled to 90% of actual market value for 100-foot wide strip as just
compensation was not erroneous. LSA ·
R.S. 19:2(7).
8. Evidence C=>574
In view of wide <lisparity in appraisals
of land taken by utility, trial court 's finding
that land had value of $750 per acre was
not erroneous. LSA -R.S. 19:2(7).

141

appraiser~

ance dam
pact whic
would ha\
boring pre
sirabilih· f
ly sound, :
\"alue as ~
cent to ut
ble conclu
19:2(7).
11. Emine
Ex pro
valuations
compensat
of severan•
justifiable.
12. Emine1
Expro1
titioned fo
<lid not rE>q
pensation i
trict judge
was aware
offered br
ed. trial .of
would be i;
qui red as 1
fees. LSA
13. Eminen
Ex prop
tied to reas
in which hi
was less th
ow ners' juc
LSA- R.S. 1
I.

§ 2.

Where a
the owner.
ate needed

CLAIBORNE ELEC. COOPERATIVE. INC. v. GARRETT

La.

1253

Cile as. La.App.• 357 So.2d 1251

>rd

established
npt by utility to
>Y conventional
5 not required to
. nor change its
owners' request.

tutional provision
aking of property
of word "necesy of purpose ~~r
ssity for spec1f1c
LSA- Const. art.

1

5
:y and convenience
ins in location of
rd established that
ity's sound discrefaith, arbitrarily or
. 19:2(7).
~

ere utility offered
11 that it considered
:e in location of
owners offered no
port finding of mawould follow gento disturb exproprion of route. LSA-

9. Eminent Domain C=>205

14. Eminent Domain C=>265(3)

Expropriation : Jn view of ins ufficient
evide nce that future ti mber operatio ns
would be hindered or inconn!nic nccd hy
presence of utility's high voltage li ne,
award of se\·erance dam age was re\·ersecl.
LSA- R.S. 19 :2(7).

Expropriation : Attorney feE.s in one
ex propr iation case were increased to $2,500
and in the other case $1,750 was reasonable
compensation for se rvices rendered. LSAR.S. 19 :8.

10. Eminent Domain e= 147

15. Eminent Domain e=265(3)

Expropriation : In \·ic w of c\· id(!nce to
s upport trial court's fi nding that tract had
residential use potential, and testimony of
appraisers supporting calculation of scn !rance damages based on psychological impact which hi gh voltage tra nsmission line
would ha \·e on pros pecti\·e buyers of neighboring property. considera t ion of s uch "desirability factor'' of marke t rnluc was legally sound, and calculation of 40~ of ma rket
value as se\·erance da mage to acres adjacent to util ity's right-of-way was reasonable conclusion from e\·idcncc. LSA R.S.
19:2(7).

Expropriation: In consolidated expropriation cases. combi ned award of $1,800 to
each appraiser was excessi\·e under e~·i
dcnce presented. LSA ··R.S. 19 :8.

11. Eminent Domain C=>240

Expropriatio n: Where expert testimony of su bstituted foreste r in expropriation
proceeding d id not su rprise utility nor serve
as basis fur a ward to landowners, a ny error
in permitting one for ester to testify for
landow ners concern ing ti mber \'alues after
a nother had been listed in pretrial sti pulation was harmless, in view also of preponderance of evidence. LSA --R.S. 19:2(7).

Expropriation: Attributing differing
valuations to real estate for pu rposes of
compe nsa tion for taking and for purposes
of severance damages to remainder was not
justifiable. LSA- R.S. 19:2(7).

Shaw & Shaw, Homer by Ja mes R.
Hatch. J onesboro, for plaintiff-a ppellant appe llee.

12. Eminent Domain C=265(3)
Expropriation : Where landow ne rs petitioned for rea sona ble a ttorney fees but
did not request jury trial on issues of compensation in condemnation cases, and district judge, who sat as trier of all igsucs,
was aware of disparity between amou nt
offered by utility and compensation awarded, trial of contradictory motion on issue
would be useless exercise and was not required as predicate fur award of attorney
fees. LSA- R.S. 19:8.

·147
view of trial court's
s retained some use
·, finding that land' 9()o/0 of actual marwide strip as just
erroneous. - LSA-·

13. Eminent Domain e=265(3}
Expropriation: Landowners were entitled t o reasonable attorney fees in any case
in which highest a mount offered by utility
was less tha n that obtained through la ndowners' judicia l assertion of their rights.
LSA-R.S. 19:8.

sparity in appraisals
, trial court's finding
f $750 per acre was
t.S. 19:2(7).

16. Eminent Domain e=262(5)

Sanders & Cas tete, Ltd. by Martin S.
Sanders, Jr., Winnfield, for defenda nts-appellan ts-appellees.
Before BO LI:'.\ , PRICE and HALL. J J .
BOLi:'.\. Judge.
To meet t hf' increased demand for electr ic power in the Lake Clai borne area,
plai ntiff pla nned a ten-mile-long 69 KV
transm ission and distribution line of single
pole co nstruction from an a lready existing
to a proposed electric s ubstation. Alleging
inabili ty to obtain rights of way across defendan t lando wne rs' property by conventio nal agreement, plai ntiff instituted these
ex propriation proceedings pursuant to Louisiana Re\·ised Statutes 19:2(7). 1

I. § 2.

Where a price cannot be agreed upon with
the owner, any of the following may t-xpropna te needed prope rty:

(7) Any domestic or fo reign corporation created for the pur pose of generaung. transmitting
and distributing electricity and steam for pow-
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The trial court consolidated for trial suits
against two groups of landowners, but rendered separate judgments in each case.
Plaintiff and the defendants in eac h sui t
have appealed or answered the appeals
from judgments which granted plaintiff
servitudes and awarded defendant landowners compensation for the takings, severance damages, attorney and expert witness
fees. We amend the judgme nts by reducing the amount awarded for severance
damages in No. 13,515, and by, reducing
expert witness fees anri increasint, attorney
fees in both cases; otherwise, we affirm.
The multiple issues relative to procedural
and substantive matters will be cliscussed
separately.
MOTIONS TO DISMISS

r

"
~

,.~
\.

l!

,.'·
~~

·~

r
i

i

1

(

The trial court signed judgments in both
cases on July 19, 1977. Plaintiff appealed
the judgments the same day, and perfected
its appeals by posting devolutive bonds of
$500 on July 22. On July 26, defendant
landowners filed motions for new trials.
New trials were granted and the July judgments were orde red held in abeyance pending decisions; judgments identical to the
July 19 judgments, with the exception of
increased attorney fees in both cases, were
signed on November 8. Plaintiff and defendants timely perfected appeals from the
November judgments. Also, after the records were lodged in this court, defendants
timely answered plaintiff's appeals from
the July judgments.
Defendants moved to dismiss the original
appeals of plaintiff as premature, since
those appeals were taken from judgments
subsequently ordered held in abeyance. We
find no merit in this contention, which
would penalize plaintiff for promptly perfecting its appeals.

(1) After argument before this court
the Garrett defendants (No. 13,515) filed a
second motion to dismiss plaintiff's appeal,
er, lighting, heating. or other such uses. The
generating plants. buildings, transmission Imes.
stations. and substations expropriated vr for
which property was expropriated shall be so
located. constructed. operated. and maintained

contending Claiborne Electric had already
cleared a right of way across their property
and "otherwise effected a complete taking."
Since this motion to dismiss was not timely
filed, it will not be considered. Louisiana
Code of Civil Procedure Article 2161.
~EW

TRIAL PROCEDL'RE

[2] Plaintiff assigns as error the granting of new trials in these expropriation
proceedings, contending this procedure ;:;
not a\·ailable under the explicit tenns of
La.R.S. 19:13, as amended by Acts 1974,
Ex.Sess .. :\o. 11 :
The whole of the judgment.
however. shall he subject to the decision
of the appellate court on re\·icw under a
devolulive appeal, and the delays for tak-

ing such appeal shall commence upon the
signing of the judgment dcterminin~
compensation. (Emphasis added)
Plaintiff argues forcefully that the sixtyday period for perfecting a devoluti\·c appeal begins to run on the date judgment is
signed in an ex propriation proceeding go\·erned by Part I of Title 19, not aft.er the
expiration of delays for new trial as provided by La.C.C.P. Art. 2087; that t his variance was intended to expedite these expropriation proceedings, which are summary in
nature. See La.C.C.P. Art. 2081; Columhia
Gulf Transmission Co. ~·. C. J. Grayson. Inc.,
232 So.2d 150 (La.App.2d Cir., 1970).
Assuming arguendo the new trial procedure is inappropriate, plaintiff and defendants in both suits are neverthe less before
this court; plaintiff perfected appeals from
the July judgments and defendants timely
answered those appeals in this court. The
answers present the questions of the inadequacy of both compensation and attorney
fees awarded bv the trial court, which is
also the relief <l~fendants sought by appealing the later judgments. We therefore
choose to set aside the second judgments:
as not to be dangerous to persons or propert~·
nor interfere with the use or the wires of other
wire using companies or. more than 1s neces·
sary. with the convenience of the landowners;

we amer
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we amend and affirm the judgments of
July 19, 1977.

NECESSITY OF THE GARRETI
TAKING

[4] In No. 13,515, the defendants argue
the requirement of Article I, Section 4 of
the 1974 Lou isiana Constitution, i. e., that
private utilities only expropriate for a public and necessary purpose,2 places the burden on the expropriating authority to prove
the particular route chosen was necessary;
that, since plaintiff failed to prove it was
necessary to traverse defendants' property
rather than locate the transmission line
elsewhere. its suit shou ld have been dismissed.

PREMATCRITY

[3] Defendants timely excepted to Claiborne Electric's initiation of judicial proceedings as premature, based on plaintiff's
alleged failure to adequately negotiate in
good faith with the landowners. The
McKenzie defendants (~o. 13,516) complain
of failure to negotiate about µrice; the
Garretts (No. 13,315), about both price and
the location of the right of way. The trial
court found adequate negotiation and O\'Crruled the exceptions.

Although the 1974 Constitution did add
the word "necessary," the context of Article
I, Section 4 indicates this refers to the
necessity of the purpose for the ·expropria tion, not the necessity for a specific location
of the sen·itude. Since plaintiff has alleged
and shown the need for increas'?d electrical
power in the Lake Claiborne area, defenda nts' contention lacks merit.

The record shows plaintiff's agents contacted defendants' representatives, explained the route proposed by plaintiff's
engineer, and offered $300 an acre for the
right of way. Plaintiff was able to purchase rights of way over the other tracts
along the proposed route for $300 an acre.
Plaintiff's attorney contacted both the Garrell and McKenzie representatives and discussed location. Although plaintiff d id not
yield from its proposed route, the testi mony
reveals an alternate route was considered
before being rejected by the expropriating
authority as not feasible.

CONVENIENCE OF THE
LANDOWNERS

We hold there was a good faith attempt
to acquire the rights of way by com·e ntional agreement; plaintiff was not requ ired to
increase its original offer, nor change its
proposed route at defendants' request.
Dixie Pipeline Company 1·_ Barry, 227 So.2d
1 (La.App.3d Cir., 1969). The trial court
was correct in overruling the exception of
prematurity.

[5] Defendants in both cases complain
plaintiff did not consider the landowners'
convenience in mapping out its proposed
route for the transmission line. La.R.S.
19:2(7). We agree that safety and convenience are primary considerations, but find
the utility's route location was within its
sound discretion, not planned in bad faith,
arbitrarily or unreasonably.
Louisiana
Power & Light C-0. ~·. Caldwell, 353 So.2d
1343 (La.App.1st Cir., 1977).

2. Section 4. Every person has the right to
acquire. own. control, use. enjoy, protect, and
dispose of private propen~-. This right is subject to reasonable statutorv restrictions and the
reasonable exercise of the police power.
Property shall not be taken or damaged by
the state or its political subdivisions except for
public purposes and with just compensation
paid to the owner or into court for his benefit.
Property shall not be taken or damaged by any
private encit.1• authorized by Jaw to expropriate,
excepr for a public and necessary· purpose and
with just compensation paid to the owner: in
such procePdings. whether the purpose is pub-

lie and necessary shall be a judicial question.
In every expropriation, a party has the right to
trial by jury to determine compensation, and
the owner shall be compensated to the full
extent of his loss. No business enterprise or
any of its assets shall be taken for the purpose
of operating that enterprise or halting competition with a government enterprise. However. a
municipality may expropriate a utility within
its jurisdiction. Personal effects. other than
contraband. shall never be taken.
This Section shall not apply to appropriation
of property necessary for levee and levee drainage purposes. (Emphasis added)
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In the Caldwell case, which defendants
cite to support their contention that plaintiff here abused its discretion by ignoring
the inconve nience to the landowners. the
court affirmed the trial court's judgment
which had varied the right of way selected
by the power company. The facts of Cale/well show plaintiff utility company's proposed route woul<l cause a major incom·enience to the landowners' farming operations, particularly crop dusting. Furthermore, the alternate route in the corridor of
already existing rights of way placed no
unreasonable burden on the power company. Under these circumstances, the trial
court and court of appeal found the route
proposed hy plaintiff utility company interfered, more than was necessary, with the
convenience of the landow ners.
In the present case, engineering considerations largely dictated the proposed rou t<:
for the transmission line. Additionally,
plaintiff's general manager testified this
route was viewed as least damaging to the
environment and the properties lra\·ersed.
A conscious effort was made to utilize open
territory, rather than heavy timberland,
wherever feasible. The project engineer
claimed the straight line direction was best
for land utilization, since it oh\'iated the
need for troublesome guy wirE:!s and supports by eliminating numerous dogleg
turns.
[6] Since plaintiff offered minimal e\·idence to show it considered defendants'
convenience, and since dt:fendan ts offered
no expert testimony to support a finding of
major inconvenience, we follow the general
rule and choose not to disturb the e?-:propriating authority's selection of a route. See

Louisiana Power & Light Co. \'. Caldwell,
supra; Southwestern Electric Power Company v. Conger, 307 So.2d 380 (La.App.2d
Cir., 1975).
3. The calculations of defendants ' appraiser Ste·
phens are suspect. He found the taken area in
Tract No. 2 contained 2 .89 acres. whereas
plaintiff's appraiser and defendants' appraiser
Bass calculated this laking as 2.34 acres. Accordingly, Stephens' $3,124 tota l valu e of the

COMPE~SATIO~ FOR THE TAKIKG

A.

The Garrett Property

The transm ission line will cross two separate parcels of property O\rned in indi\•ision
hy the Garrett defendants (\o. 13,515). A
sen·itucle 100 feet wide will he required
across both tracts, which the parties and the
trial court designated "Tract \o. l" and
" Tract \o. 2."
The total area of the taking in Tract No.
1 a mounts to 2.89 acre:;. All the expert
appraisers agreed this tract's highest and
hest use was fo r growing timber. Estimates of just compensation ranged from
$975 hy plaintiff's appraiser to $1,878.50 b\·
one of defendants' appraisers. The apprai;ers for defe ndants considered the loss from
the taking at 100~7r of \'alue on this and all
other expropriated portions; plaintiff's exµcrt thought the landowners retained 257<
of the rnlue of the expropriated strips of
land.

[7] The trial court rnlued this tract at
$500 an acre. Since the court determined
<lefcnclants retained some use of the land
taken, it found they were entitled to 90~ of
the actual market \'alue of this 100-footwide strip. Accordingly, the court awarded
defendants $1,300.50 as just compensation.
We find no error in this award.
Tract No. 2 fronted on a two-lane state
high wa y. Plaintiff's appraiser co nsidered
the \'aluc of this 2.34 acre parcel enhanced
due lo this highway frontage, but considered it t imber property and limited its
per acre rnlue to $600. This computed to
$1,053 as just compensation for the area
taken. One of defendants' experts quoted a
lump sum compensation figu re of $1,521,
while the other divided Tract No. 2 into a
front use, residential portion of 1.136 acres
valued at $1,800 an acre, and 1.754 acres of
"timber-farmland" with a per acre value of
$615. This expert calculated a compensation figure of $3,124.3
land taken is lo compensate for acreage in
excess of that actual!\' taken from Tract No. 2.
The 2.89 acres corresponds v.:ith the area taken
from the interior. timber Tract No. I. which
Stephens valued al $584 an acre.
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The trial court val ued this tract at $750
an acre. Since the owners retained some
use of the land taken, the court awarded
90% of the value or $1,579.50 for this parcel.
Based on all the evidence, we find this
award reasonable.

B. The McKenzie Property
[8] The transmission line would require
the taking of 4.33 acres of McKenzie property. The appraisals of just compensation
ranged from a low of $1,137 by plaintiff's
expert, who valued the entire t ract as timber property worth $350 per acre, to $10,825
by one of defendants' appraisers, who recognized a combined best use of timber
growth and rural homesites for the tract.
The trial court recognized the wide disparity in appraisals in his reasons for judgment and arri\·ed at a value of $750 per
acre. Granting defendants 90~ of actual
market value, the court awarded these
landowners $2,922.75 as compensation for
the 4.33 acres taken. We will not disturb
this por tion of the judgment.
SEVERANCE DAMAGES
[9] The trial court reasoned that a strip
of land 100 feet wide on either side of the
servitude would suffer a diminished market
value due to its proximity to a high rnltage
transmission line; that this diminution for
timber and pasture land would amount to
30% of market value; that the strip
through the property with rural residential
potential would suffer a 409r diminution in
value due to "the psychological effect on
any purchaser or user of prope rty this close
to the transmission line."
Plaintiff's appraiser considered the highest and best use of all defendants' properties to be growing and harvesting timber.
He concluded there would be no severance
damage caused by the taking or by the
presence of the transmission line.
4. The trial court intended lo award 30% of a
$500 per acre market value for 5.78 acres con·
tained in two 100-foot-wide strips on this tract.
Its calculation of S2,601 severance damages.
however. amounts to 90% of actual value (the
percentage used as compensation for the ex-

Defendants' experts calculated a percentage of damage to remaining timber areas
on all tracts; one appraiser testified the
high voltage line'$ proximity to a future
timber plantation would inconvenie nce and
render dangerous future crop dusting operations. This opinion is highly speculative
and unsupported by testimony of a fo rester
or crop dusting expert.
Since the parties agree the hest use of
Garrett Tract No. 1 is timberland, and si nce
there is insufficient e\·idence that futu re
timber operations would be hindered or incom·enienced by the presence of plaintiff's
high \·oltage line. we re\·erse the award of
$2,601 severance damage for this tract.'
Garrett Tract ~o. 2 contains substantial
frontage on Louisiana Highway 146, a twolane thoroughfare running generally east
and west between the town of Homer and
Lake Claiborne. This parcel cont ains 2.34
acres located approximately one-quarter of
a mile west of the lake, an increasingly
popular recreational attraction in North
Louisiana. The record shows rural homes
have already been constructed on sites di rectly across the highway from this property. Although plaintiff's appraiser testified
the Garrett property was unsuitable for this
kind of development due to its low-lying
situation, two 'appraisers for defendants referred to its desirability as rural homesites.
[ 10, 11] There is e\·idence to support the
trial court's finding that Garrett Tract No.
2 has residential use potential. The calculation of se\·erance damages, based on the
psychological impact a high voltage transmission line would have on prospective buyers of neighboring property, finds support
in the testimony of defendants' real estate
appraisers. Consideration of this "desirability factor" of market rnlue is also legally
sound. Southwest La. Elec. .'rfembership
Corp. 1-. Dupuis, 345 So.2d 1280 (La.App.3d
Cir., 1977); South11·est Louisiana Electric
propriated area). Had we affirmed se\·erance
damages for this parcel. therefore. we would
have been compelled to reduce the award to
S867 in compliance with the trial coun ·s reasons for judgment.
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Mem. Corf!. r. Huval, 317 So.2<1 264 (La.
App.3d Cir., 1975).
The determination that market rnluc was
affected only to the extent of 100-font
strips aclj acent t o the right of way reflects
a recognition that the diminution in rnlue
results from an intangihlc. psychological
factor; the prospecti\'e buyer becomes less
concerned about the effect of a highlinc on
property more remotely loca ted . See

Southwest La. Elcc. Mcmlicrshifl Corp.
Dupuis. supra, at 1282.

1·.

We fincl the calculation of 40<,} of marke t
value as se\·erance damag e to the 4.68 acre~
of Garrett Tract ~o . 2 a<ljacent to plaint iff's right of way is a reasonable conclusion
from the e\·iclence. Howe\'er , the t rial
court, in awarding $1,123.20, \'aluccl these
100-foot strips at $600 per acre. Since the
court previously had determ ined (for purposes of calculating compensation for the
t aking) that this trac:t had a per acre \'alue
of $750, we increase the amount of sc\·erance da mage due the Garrett defen<lants
for this tract to $1,404.5
The McKenzie property contained 1,900
feet of frontage on Highway 146. The trial
court considc rc<l this tract, located approximately three miles west of Lake Claiborne,
suitable for rural homesites a ncl calculated
se\'erance damage in the same manne r as it
had previously done for Garrett Tract ~o.
2. For t he reaso ns pre\'iously stated in our
5. T he tr1al t:ourt gave no explanation fo r its
differing valuations ot this property for pur·
poses of compensation for the taking and se,·e rance damages to the remainder. We know of
no law that would permit this inconsistency.
6. The trial court found 8.5 acres in two 100·
foot-wide strips adjacent to the right of way.
and multiplied this acreage by 40% of the market value ($750).

7.

Acts 1974. Ex.Sess., =-:o. 11. providing in part:
§ 8. Trial in or out of term with dispatch .
judgment: appraisals; payment in cou rt registrv
·A. Expropriation suit ~ shall he tried in term
time or in vacation and shall he conducted with
preference a nd with the g reatest possible dis·
patch. JudgmPnts may be s igned in te rm time
or in vacation. All issues shall be decided by
the trial judge. However. when a jury trial has
been dema nded. the j udge shall hear the evi dence on a ll issues. other than the measure of

cliscussion of the Garrett tract, we affirm
the tria l court's aware! of $2,550 as severance damage to the McKenzie property.'
ATTOR~EY

FEES

[12] La.R.S. 19:8, as a mended, permits
the court to award <lefendant landowners
reasonable attorney fees if the highest
amount offered 1.iy the expropriating authority is less than the compensation
awarded.7 Plaintiff contends this statute
allows attorney fees only in those cases
where compensation is determined by a
jury, and then only after the trial of a
contradictory motion.
DefenclanLo; in these consolidated cases
petitioned for reasonahle attorney fees;
they did not request a jury trial on issues of
compensatio n. The district judge, who sat
as trier of al l the issues, was aware of the
disparity hetw<:en the amount offered by
plaintiff and the compensation ~warded ;
trial of a contra<lictory motion on this issue
would be a useless exercise under the circumstances presented here.
[13] We hole! defendant landowners are
entitled t o reasonable attorney fees in any
case in which t he highest amount offered is
less than that obtained through the landowners' judicial assertion of their rights.
This interpretation of the statute does not
do \·iolence to its language.
compensatio n a nd shall render a decision with·
in fiv<' days. If the trial judge decides in favor
of the expropriating authority, then within thirty days afte r such decision. a jury shall be
impaneled to de termine the measure of compensation. Immediately after compensation
has been dete rm ined , the plaintiff shall, upon
motion of t he defendant. present evidence as to
the hig hest amount it offered the defendant for
the property prior to trial on the merits. After
hea ring evidence on the issue. the court shall
de termine the highest a mount offered. If the
highest a mount offered is less than the compensa tion awarded. the court may award reasonable attorney fees. The expropriating authority shall not be entitled to possession or
ownership of the property until a final judgement has been rendered a nd payment has been
ma de to the owner o r paid into the registry of
the court . except as may other.vise be stipulat·
ed by the parties.
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[14] Defendants in both cases contend
the amounts awarded for attorney fees
were inadeq uate. The records before this
court support this contention as to the
amounts awarded in the original judgments. Therefore, we increase attorney
fees in the Garrett case (No. 13,515) to
$2,500; in the McKenzie case (~o. 13,516),
we find $1,750 to be reasonable compensation for the services rendered by defendants' attorney. The trial judge obviously
thought such awards were justifiecl since
these are the amounts he fixed in the
second judgments.
EXPERT APPRAISER FEES

[15] In No. 13.515, the trial court
awarded defendants' two real estate experts $900 each as compensation for their
preparatory work and testimony in court.
The fees granted these two appraisers in
No. 13,516 were also $900 each. We find
the combined award of $1,800 to each appraiser is excessive under the e\·idence
presented.
Appraiser Stephens testified he spent a
total of two days in preparation for both
cases. We consider $200 per day reasonable
compensation for this preparatory work.
Stephens' itemized bill lists an additional
$250 for court appearances (two days at
$125 per day), a nd $200 for t ravel and miscellaneous expenses connected with his
work. We conclude $850 will adequately
compensate appraiser Stephens for his work
in both cases. Since this appraise r did not
present evidence of a greater expenditure
of time in one case than in the other, we
reduce his fee to $425 in each cas£:. See
Louisiana Power & Light Co. v. Ca/dv.:ell.

supra.
Appraiser Bass provided the court with
only a lum p sum statement of his charges$1,000 in the Garrett case and $800 in the
McKenzie case. However, the record shows
his testimony was helpful in the court's
determination of value in both cases. We
therefore fix his fee at $500 in ~o. 13,515
and $400 in No. 13,516 and assess these
amounts as costs to be paid by plaintiff.

EXPERT WITNESS NOT LISTED IN
PRE-TRIAL ST ATEMENT
[16) Plaintiff complains the trial court
erred in permitting one forester to testify
for defendant landowners concerning timber values, after another foreste r had been
listed in the pre-trial stipulation. Plaintiff
also contends an inference adverse to defendants' claims of property value arose
from t he failure of the stipulated expert to
testify.
The expert testimony of the substituted
fo rester did not surprise plaintiff. nor did it
serve as the basis for an award to the
landowners. If there was any error, it was
harmless. Likewise, e\·en if we assume the
listed ex pert would have testified unfavorably to rlefendants, the preponderance of
the evidence would ne,·ertheless overcome
this ad,·erse inference.
JUDGME~T

The judgments of .K ovember 8, 1977 in
No. 13,515 and !'\o. 13,516 a re set aside.
In No. 13,515, Claiborne Electric Cooperatfre, Inc. , .. Felix Gordon Garrett et al., the
judgment of July 19, 1977 is amended to
delete t he award of $2,601.00 for severance
damage to Tract No. 1, and to increase the
award to $1 ,404.00 for severance damage to
Tract ~o. 2; to increase the award of attorney fees to $2,500; and to fix the fees of T.
J. Stephens at $425 and H. L. Bass at $500.
I n all other respects, this judgment is affirmed at plaintiff's cost.
In No. 13,516. Claiborne Electric C-00perati\•e, Inc. "' Mrs. Alicegene McKenzie et al.,
the j udgment of July 19. 1977 is amended to
increase the award of attorney fees to
$1,750 and to fix the fees of T. J . Stephens
at $425 and H. L. Bass at $400. In all other
respects, this judgment is affirmed at plaintiff's cost.
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reading of the Workmen's Compensation Law, and particularly sections
114, 220, subdivision 3, and 326, all of which make misrepresentation in
making claims a misdemeanor, reinforce the court's view that the Legislature never intended section 22 to bar a suit in a situation such as we
have before us.

1v1d-

Judgment for the plaintiff in the amount of $1,031.01 with interest
as demanded.
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Eloise OLIN, Claimant, v. The STATE of New York, Defendant.
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Court of Claims, Special Term of Kew York.
Jan. 2-!, 196-1.

...

·.. :

Proceeding on claim for appropriation of land for power transmission lines. The Court of Claims, Henry \V. Lengyel, J-, held that
evidence establi shed that owner sustained damages of ~6.528.65 , and
no consequential damage.
Judgment in accordance with opinion.

1. Eminent Domain ¢:::>293(3)

State could properly introduce a clarification description on power
easement taken during trial of claim for appropriation, and it could also
introduce a resolution limiting extent of the easement.
2. Eminent Domain €=>96

•: :

Taking of a permanent power easement did not constitute a seYerance of the lands covered by the easement where only physical inter£erence with access was ground space co,·ered by transmission towers
which were to be 500 feet apart.
3. Eminent Domain €=>300

l

;

Evidence, in proceeding on claim for condemnation of easement
for electric transmission lines, established that highest and best use oi
the property before the appropriation was for strip development oi
frontage along a certain road, and agricultural de\·elopment of area 111
rear of the strip de,·elopment.
4. Eminent Domain €=>305

E vidence, in proceeding on claim for appropriation o i an easemen t
fo r power transmission lines, established that, based on difference in
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markt:l value, owner sustained damages oi $6,528.65, and no consequential damage.

n.

Calli, Calli & Palewski, by Stanley
Palew::.ki. Ftira. of counsel. for
"'!aimant.
Thomas F. Moore, Jr., Kew York City, Loui=- J. Lefkowitz, Atty.
Gen., by Sp. :\ sst. :\ttys. Gen .. Edward D. Siemer, and Edmund L. Shea.
for New York State Power :\utho rit y.
HENRY \\'. LENGYEL, Judge.
This is a claim for the appropriati<111 o f Claimant':: land pursuant to
Section 30 of the Highway Law, as ma(k applicable hy .-\rtide ~ . Ti tle 1.
of the Public .\uthorities Law , which prnreedin~ i:' de:'nihe<l a$ PmHr
Authority o f the State of New York. ~iagara Power Project, Oneida
County Niagara-Adirondack Tie L ine. TO\rn C1f \\"hi testown. :\ Iap No.
OWH 11 34-, Parcel N"o. 1136. The description oi the interest appropriated is headed therein as "Permanent Ease ment fo r Power Transm i ~
sion Line" and then prO\·ides:
"A permanent easement to be exercised in. on , oYer, under,
thru and across the hereinafter desc ribed property for the purpose of constructing, erecting, reconst meting, replacing relocating, operating, maintaining, repairing and remo,·ing line or
lines for transmission of electricity and messages by means of
electricity, including, but not limited to poles. towers, cross
arms, wires, cables, underground conduits, counterpoise, guys,
stubs, anchors, brace pole:;, lightning arrestors, and other appurtenant or supporting apparatus or structures; togethe r with
the right at all times to enter upon the premises to cut, t rim,
mO\·e, demolish and remon any and all brush. t rees, bui ld ings
or structures, or other obstructions on said property; a lso the
right of ingress, egress and regress at all times, OYer, upon and
across said property; and enry right, pri,·ilege and authority
which now or hereafter may be deemed necessa ry by the Power
Authority of the S tate of New York, its legal representati,·es
or successors for the complete enjoyment of the a iorementioned
easement. "
So far as it affects the property at the time of the appropriation, this
description of rights also provided :
"Such permanent easement shall not limit, restrict or interfere with any existing railroad system or public utility corporation facilities and shall not limit or restrict the jurisdiction of
any municipality to maintain, repair or reconstruct any existing
street, road or highway within the limits of the abO\·e described
property, pro,·ided no change o f grade or alignment of such
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railroad system, public utility facilities, street, road or high\\'ay
shall be made or constructed \\'hich will interfere \\'ith or prennt the user and exercise by Po\\'er Authority of the State of
New York, its legal representati,·es, successors or assigns of the
right hereinahove prO\·ided. Resen·ing, howe,·er, to the owner
of the above described property and his successors in interest,
the right and pri,·ilege of using such property, pro,·iclecl the exercise of such right and pri,·ilege does not interfere \\'ith or preYent the user and exercise of the permanent easement and rights
hereinabo\·e described. !\otwithstanding the right and pri,·ilege herein resernd to the O\\'ner and his successors in interest
to use such property, no building or other structures shall he
erected, maintained or suffered upon the land hereinabo,·e described without the written consent of the Power Authority
of the State of New York."
The aforesaid map and description were filed in the office of the Secretary of State on the 6th day of :\pril. 1960; in the office of the County
Clerk of Oneida County on the 10th <lay of August, 1960, and personal
sen-ice was made on the claimant on the 19th day of A ugust, 1960.
The claim was filed " ·ith the Clerk of the Court of Claims and the A ttorney General on the 25th clay of :ilay, 1961, and has not been assigned
or submitted to any other Court or tribunal for audit or determination.
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Before the appropriation the property consisted of 92 + acres in the
Town of \Vhitestown, Oneida County, New York, as described in a deed
dated September 11, 1956, from \\"inifred Basler and Ernest Basler, et
al., granters to E loise Olin. grantee, recorded in the Oneida County
Clerk's office on the 12th <lay of September, 1956, in Liber 1526 of Deeds
at page 222. The easterly boundary of said property is Oriskany Creek
and the property was bi sected at its easterly end, approximately 300 feet
\\·esterly from Oriskany Creek, by Judd Road gi,·ing the property approximately 1000 feet frontage on the east side of Judd Road and 3000
feet frontage on the west side of Judd Road. The property contained
the following impronments at the time of the appropriation:
(a) Two-family frame dwelling on the westerly side of Judd
Road with two-car garage at rear.

this

(b) One-story concrete block dwelling built on a slab with
attached garage on easterly s ide of Judd Road.
( c) Two-story frame barn, with lean to addition and cement
milkhouse on easterly side of Judd Road.
The subject proceeding appropriated approximately 15.17 :±: acres of
claimant's property by imposition of the aforesaid permanent easement and comprised the following area: A strip of land 300 feet wide
and approximately 21 SS feet long rnnning entirely across claimant's
property in an east-west direction dividing claimant's property almost
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in half, leaving 40 + acres north of the appropriation and 30 ± acres
south of the appropriation. The imprO\·ements aforesaid were all outside the appropriated area. The Court adopts the description of the
appropriated property as shown on the map and description filed in the
Oneida County Clerk's office, a copy of which is attached to the claim
and same is incorporated herein by reference.
(1] That subsequent to the filing of the aforesaid appropriation map
the Power Authority of the State of New York (hereinafter the Authority) filed a Clarification Description and Map in the office of the
Department of State on the 28th day of August, 1963 ; in the County
Clerk's office of Oneida County on the 15th day of October, 1963 ; and
service of same was made upon the claimant and her attorney on the
15th day of October, 1963. The description and wording of the
permanent easement in the said Clarification Description and Map is
identical with that contained in the orginal appropriation map aforesaid.
Howe\·er, there was added to such easement the following statement:
"It is not the intention of the language used in the abo\'e
described appropriation map to depri\-e the owners o f the
underlying fee, their successors and assigns. of the irreYocable
and absolute right to cross the property subject to the easement
appropriated by the State on behalf of the P ower Authority of
the State of New York or the right to build roads for the
purpose.
" This is a Clarification Description and Map executed and
filed in accordance with resolution adopted by the Trustees of
Power Authority of the State of New York on October 29,
1962."
This formal notice of intention was accepted by the Court pursuant to
the case of Spinner \'. State of New York, 4 A.D.2d 987, at page 988,
167 N.Y.S.2d 731, at page 733 (3 rd Dept 1957), wherein that Court
stated that :

"If the State wishes to limit its rights under the easement to
the continuance of the presently existing use or to the prospective use envisaged by its expert, it should do so by formal action, by deed, release or otherwise. In the absence of such
modification, the damage must be evaluated on the basis of
what the State has the right to do under the terms of the easement as appropriated (cf_ Dillenbeck\'. State (of New York],
193 Misc. 542, 83 N.Y.S.2d 308, affirmed 275 App.Div. 871,
88 N.Y.S.2d 389; Robinson v_ State (of New York] . 3
A.D.2d 326, 160 N.Y.S.2d 439)."
The Court also considered and agreed with the dicta in the decision of
Clark\-. State of New York, 35 Misc.2d 577, 231 N.Y.S.2d 525 (Court
o f Claims, 1962), wherein Judge Heller, in refus ing to vacate decisions

152

OLIN v. STATE
Cite as 246 l'\ .Y.S.2d ~l

cres
outthe
the
laim

map
Au£ the
JUnty
; and
.n the
f the
1ap is
~·esaid.
ent:
1e
1e

11e
nt
of
.he

illd
of

29,
suant to
age 988,
at Court
1t to

;pec.1 acsuch
is of
ease·ork],

' 871,
k), 3
decision of
525 (Court
:e decisions

655

m the cases of Clark , .. State of New York, 33 Misc.2d 129, 227
N.Y.S.2d 178 (Court of Claims, 1962) ; First National City Trust Company\'. State of New Yo rk, 33 i\Iisc.2d 134, 227 N.Y.S.2d 188 (Court
of Claims, 1962); and Thom , .. State of New York, 33 Misc.2d 402,
227 N.Y.S.2d 184 (Court of Claims, 1962), stated 35 Misc.2d at page
.=.79. 231 N.Y.S.2d at page ~28. that :
" The State at any time during the trial could have submitted
a limitation on the easement. It is belie,·ed that this would be
in line with the reasoning as set forth in 3 Nichols 1, on Eminent Domain, Sec. 8.2, pages 12-13 * * * ".
and

3~

'.\ fi sc.2d at ;:iage 580, 231 N.Y.S.2d at page 528, that:

"The record in each case indicates on many occasions that
the State intended to rely on the wording of the easement and
upon the statement of counsel that only t\\'O power lines would
e\·er be erected on the right of way.
"The o ffer of the State to limi ~ the easement. if not allowed
in these cases. could be a Yai lable to the State in the future."
The State further offered at the beginning o f the trial another resolution
of the :\uthority \\'hich \\'as adopted on the same date as the aforesaid
formal notice of intention. Said resolution reads a s follows:
''That in future trials of cases inYoh·ing transmission line
easements appropriated between Niagara Falls and Utica, counsel is authorized to offer each claimant upon request a document
executed by the General Manager on behalf of the Authority
limiting the use to which the property subject to the easement
may be put to transmission line uses of the type to which it is
presently being put or is intended to be put with transmission
to\\'ers on any sing le circuit a minimum of 500 feet apart and
wires a mini mum of 33 feet abo,·e the ground."
The Court refused to allow said resolution into e,·idence for it did not
consider that it came within the requirement of the Spinner case,-+ A.D.
2d 987. 167 N.Y.S.2d 731. supra, for limitation by "formal action" .
Also, as said resolution was adopted on the same date as the aforesaid notice of intention, it appeared to this Court that in the interest of an orderly progression of the trial of this claim and also so that claimant's counsel
would haYe all so-called offers of limitation of easement clearly and
concisely before them, that the Authority should ha,·e filed said resolution as part of its Clarification Description and Map. HoweYer. prior
to the completion of the trial of this case, the Appellate Di,·ision, +th Department, on January 9, 1964, handed down its opinion in the cases of
Clark'" S tate of N ew York; Thom'" State of New York; and First
National City Trust Company ' " S tate of New York, 20 A.D.2d 182.
245 N.Y.S.2d 787. These three Court of Claims cases im·oh·ed, as
does the instant case, the transmission lin e which has been construct -
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ed by the Authority from Niagara Falls to Utica. There are approximately 180 claims pending as a result of the construction o f this line
and imposition of the aforesaid power easement. These three cases W('re
selected and tried as "test" cases. (See 35 Misc.2d 577, 231 N. Y.S.2d
525. supra). The Appellate Di ,·is ion opinion by Justice Bastow, stated
(20 A.D.2d 182, 189, 245 N.Y.S.2d 787, 794) :
"The Authority, as a political subdi\"ision of the State (Public Authorities Law, § 1002), in a judicial proceeding has made
a solemn representation that it is willing to limit its rights under
the easements to define and limit the present and future use to
the extent that the fee owners arc entitled not only to their
stated right to use the land within the easement but the right in
perpetuity to cross the lands for the purposes of ingress and
egress, including the right to build roads across the property
and to ha Ye perpetual rights to use such roads. In ] afco, supra
(Jafco Realty Corporation Y. State of New York, 18 A.D.2d
7.+. 238 N. Y .S.2d 66 ( :\pp.Di,·. 4th Dept . 1963, citation added ), we \HOte ( 18 :\.D.2d pp. 73-76, 238 N'.Y.S.2d p. 68) that
an easement is 'to be construed in the light of its apparent ohj ect and the extent of the limitation imposed on claimant's use
o i its (lan<ls.J is to be determined by the language used and upon consideration of the necessity to be supplied and no greater
limitation will be placed on what claimant may do in the exercise
of ( the use o f its lands) than the public use requires.'

"* * * In the event the present offer of appellants is accepted
by this court and implemented in this litigation by appropriate
findings of fact the Authority and the State would be effectively prevented by the doctrine of equitable estoppel from
making any inconsistent claim or taking a conflicting position in
any subsequent proceeding to the prejudice of claimants. (21
N.Y.Jur. Estoppel, §§ 54-56). See also Matter of Martin v. C.
A. Productions [Company], 8 N.Y.2d 226, 231 , 203 N.Y.S.
2d 845, 848, 168 N.E.2d 666, 668. Under proper circumstances, a sonreign State, like an individual, mav be so estopped."
Under the above language, this Court accepted this additional offer of
limitation by the Authority and same was allowed into evidence prior
to the close of the trial.
It would seem that the State could have initially drawn the power
easement in question in such manner as to obviate the necessity for additional resolutions and clarification maps. The Court is concerned with
easements which do not make as clear as possible to claimants the extent
of appropriation intended. In Clark '"· S tate of New York, 35 Misc.2d
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577, 579, 231 N.Y.S.2d 525, 528, the position of the Court was stated
by Judge Heller:

(-
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:

"The Court feels that the warning issued in the Spinner case
was in fact an admonition to the State that in the future its
easements should state the exact use of the appropriation. The
Court does not feel that the Spinner case is an automatic blank
check to reverse every case where the State has taken more
than it needed."
There is certainly a sufficiency of litigation re\'olving about clear cut
appropriations and the Court is greatly concerned about the proliferation
of litigation ti, at could be caused by careless and overreaching draftsmanship. Certainly, claimant's attorneys are entitled to know what is
involved in a case as it is prepared for trial.

...,

In Clark '" State of New York, 20 A.D.2d 182, 190, 2+5 N.Y.S.2cl
787, 795, supra, it was held that:

:.

"In the light of the foregoing appropriate findings should
be made limiting the easement and granting to the owners of the
fee and their successors the right to cross the lands conred by
the respecti,·e easements for purposes of ingress and egress, including the right to build roads across the property embraced in
the easements and to ha,·e the perpetual rights to use such roads.
Further findings will be made that if the Authority or the
State by some affirmatiYe act terminates or interferes with such
found rights such action would constitute a de fact o appropriation for which any claimant hereafter might be entitled to compensation."
It has pre\'iously been pointed out that the Clark case, along with two
other cases, were "test" cases inYolving the same transmission line
with which we are concerned in this case. :\ccordingly, the Court find s
that the owners of the fee, their successors and assigns, of the land co\'ered by the permanent easement in question ha\·e, in addition to their
stated right to use the land within the easement, the irrevocable and absolute right to cross the lands covered by the easement for the purposes of
ingress and egress and the right to build roads for those purposes and
to haYe the perpetual right to use said roads.
r of

lrior

Jwer
i adwith
xtent
sc.2d

The Court further finds that the use to which the Authority intends
to put the property subject to the easement is transmission line uses of
the type to which it is presently being put and for not more than the
construction of two (2 ) 345-KV Transmission Lines with transmission
towers on any single circuit a minimum of 500 feet apart and wires a
minimum of 33 feet aboYe the ground.

[2] The Court finds that the permanent easement in question does
not constitute a se,·eran::e of the lands CO\'ered by said easement nor
does it materially interfere with access to said lands. The only physical
246 N.Y.S. 2d-42
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interference with access is the ground space COYered by the towers which
are to be at least 500 feet apart.
If the Authority or the State by some affirmat i,·e act term inates or in terieres with thi s clai111ant 's or an~· claimant':; found rights in regard to
the lands co\·ered by said easement. or. puts said lands to a greater use
than the use stated in its appropriation as clarified by its filed resolution and its resolution offered and receired in eYidence. that such actions
shall constitute a de facto appropriation fo r which any claimant hereafter might be entitled to compensation. ( Jafco Realty Corpo ration
,._ State of N'ew York. IR :\ .D.2cl /-t. 238 :\.Y.S.2d 66. supra ).

of
Ba
~1<

qw
m

Claimant's experts claimed that the highest and best use of the property in question was that o f potential residential subdi,·ision. The
Court does not find such use substantiated by the prooi presented during this trial. T he claimant has used the premises as a dairy iarm
since its purchase in 1956 and is st ill using sa111e ior iar111 purposes.
~o subdi\'ision map was prepared or fi led.
The nearest real estate
~ubdiv isions to the subject property are approximately one and one-ha! f
-to two miles distant therefrom. The :;ubject property is generally located
in a rural area and the Coun noted in ,·ie,,·ing the property and thi:::
general a rea th_at the deYelop111e11t o i the area has been some residential
building in the strips of land adjacent to the highway. ,,·ith the rear
lands continuing to be used for agricultural purpose~. The Court notes
that there are thousands of acres o f rura l land in the C:.tate of New York
which, in the aspects of terrain and drainage, would be suitable fo r re~i
dential subdivisions. It would appear. howe,·er. that much more is required to classify this land as potenti al re:'idential subdiYision land. Certainly, the Court cannot rule that an area ha s a potential residential subdi,·ision use because it might, in fi,·e. ten or 111ore years. ha,·e such a purpose.
"Care must be taken "' * * not to substitute fo r reality
the mere hope of the owner that the property might be used for
some specific purpose." (Matter of City of Rochester, Smith
Street Bridge, 234 App. Di,· . .5R3. ~86, 253 N .Y.S. 801. 806.
4th Department 1932) .
If the Court had found a highest and best use of residential subdi\"ision ,
it would not have found consequential damage to such subdi\·ision by
reason o f this permanent easement. Claimant did not present substantial
proof that the transmission line or lines would ad,·ersely affect such use;
nor, that there was substantial or even material buyer resistance to the
purchase of subdi,·ision lots adjacent to such transmission lines. Con,·ersely, the Authority produced substanti al and cogent proof that such
transmission lines adjacent to residentia l lots, subdi vision or strip de,·elopment, did not ad,·ersely affect their market ,·alue or their marketability. The Court cites with approval statements contained in the case
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of New York State Electric and Gas Corporation v. Albert Jantzi and
Bank of Akron, Supreme Court, County of Erie, Condemnation _order
March 25, 1960, Decision December 14, 1960. ).fany of the same
questions were presented to the Commissioners as haYe been presented
in this case. At pages 6 and i the Commissioners stated:
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"Much has been said during this hearing as to whether or
not the Commission should allow consequential damages resulting from the presence of power lines.
"The cold, hard facts of this issue were best presented, however, by the New York State Electric and Gas Corporation.
They secured and presented a statistical sun·ey of ,-alue of property adjacent to power lines in the Towns of Amherst, Cheektowaga, Hamburg, Elma and 1'.Iarilla which shC'\Yed that homes
adjacent to power lines would not sell for less because of said
lines. The Commissioners then personally ,-isited and inter,·iewed Yarious owners of property contiguous to power lines.
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"The Commissioners belien that this surYey indicates that
the existence of power lines and towers is not detrimental to the
marketability of the parcels of land adjacent thereto.

I

i

i
tI

.I

I

"Furthermore, in this period of industrial denlopment and
with the march of progress, the public is accustomed to ,·iew
power lines and towers and realize that the erection of such is a
necessity. Moreonr, the Commissioners are well satisfied that
there is no danger of risk invoh·ed for those who Jin adjacent
to these power lines due to the effectiYe safety de,·ices that have
been incorporated in said lines.
"The Commissioners would award consequential damages
if the facts were such that the marketability of land adjacent
to power lines were affected or if there was a common fear
among the public of danger from the operation of said lines.
Howe,·er, the Commissioners have exhaustively studied the
testimony adduced at the hearing and haYing read numerous
articles on the subject have decided that none of the factors
which would require a reconry
consequential damages are
present and, therefore, makes no allowance for consequential
damages."

for

In the Clark decision, (A.D.2d, supra), the .-\ppellate Di,·ision considered, as pre,·iously stated, three "test" cases invoh·ing the same
permanent easement and power transmission line considered in the
instant case. These "test" cases contained to a great degree the same
evidence which was presented to the Court in the instant case by the
Authority, with the addition that in thi s case the Authority clearly
spelled out the limitations of the permanent easement. The Appellate
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Di,·ision, after considering the record in these three cases, made findings,
which ha,·e also been made in this case, and sta ted:
"Upon these findings we conclude that none of the claimants
has sustained any consequential damage."
The Court points out that the three "test" cases, as well as the instant
case, \\'ere well tried and that claimants' attorneys made excellent presentations of their clients' positions in said cases. Howe\·er, in this
Court's opinion, the weight and quality of the eYidence was substantially
in favor of the Authority's position on consequential damages.

[3]

The Court finds that the highest and best use of claimant's
property before the appropria t ion was strip deYelopment of the irontage
along Judd Road and agricultura l of the area remond from Judd
Road and in rear of the st rip deYelopment area.
The Court finds that the highe~t and best use of claimant's property
outside the area of the 15.17 :!:: acres directly cO\·ered by the easement
after the appropriation is strip d enlopment of the road frontage and
agricultural of the area in rear of the strip de,·elopment area. The
Court finds that the highest and best use of claimant's property witl~ in
the 15.17 :!:: acres coYered by the easement after the appropriation was
agricultural. The Court does not find any consequential damage to
claimant's property outside of the permanent easement area of 15.17 :!::
acres. The Court particularly points to the fact that farmers across
the State o f New York are using lands, as can this claimant, under
transmission lines for agricultural purposes, plowing, sowing, harnsting and grazing Jiyestock. So long as there is no se\·erance of the farm
property by the transmission line, and the Court has ruled there is none,
the Court cannot find any ground for consequential damage to the
remainder of the claimant's farm. The Court has pre,·iously stated
its opinion that there was no consequentia l damage to the remainder still
suitable for strip deYelopment.
On the \Vest side of Judd Road. the permanent easemen t co,·ered
13.47 :!:: acres of claimant's land, and on the East side of Judd Road.
conred 1.7 :!:: acres o f claimant's la nd. The Authority contends that of
this total of 15.17
acres 13.79 acres is pasture land and 1.38 acres,
being a 300 feel by 200 feet st rip on the \Vest side of Judd Road, is
strip deYelopment land. The .·\uthority contends that the frontage
on the East side o f J ucld Road is pasture land and not strip deYelopment
land because it is 3 to 4 feet be lo\\' road grade and has a small creek
running through it to Oriskany Creek \\'hich is the easterly boundary of
the subject property. The Court, after Yiewing the property, has concluded that the 1.7 ± acres East of Judd Road with frontage not only on
the said road on its \Vest boundary but also on Oriskany Creek on its
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East boundary is an excellent location ior resiclcntial use ancl coul<l be
easily prepared for such use.
The Court find=- that the 1.7 = acres East oi Judd Road had a fair
and reasonable market rn lue heiore the appropriation or $3,000.00;
that the 1.38:::: acres im111ecliately \\"est of Judd Road had a fair and
reasonable rnlue before the appropriation of 53.000.00; and that the
12.09 ::!:: acres West oi Judd Road a nd denominated pasture land had a
fair and reasonable ,·alue beiore the appropriation o i S60.+.50. The Court
accepts the position of the :\uthority\; experts that the 12.09 ::!:: acres
denominated pasture \\·as tlamagecl 90 ~1( and find s that its fair and
reasonable 111arket Yalue aiter the taking \\·as S60...J.5. .-\s the 1.38 ::!:: acres
on the \\"est =-ide of Judd H.oad and the 1./ =acres on the East side of
Judd Road may be used after the appropriation as pasture land the
Court finds that said 3.08 =acres has a fair and reasonable market Yaluc
after the appropriation of $15...J.O.
The Court, therefore. tind:o: that the fair and reasonable rnlue of the
15.17 ::!:: ac re ~ cu,·ered by the permanent easement be fore the appropri·
at ion wa5 $6.60-+.50; that the fair and reasonable Yalue of said 15.17
acres after the appropriation was $;'3.85; and that the amount by which
claimant has been damaged is S6.328.65. which represents direct damage.

=

[4] Applying the aboYe before and after Yalues and direct damage
to the whole of claimant's property the Court finds that the fair and
reasonable market ,·alue of the subject property before the taking was
$75, 115.00 ; that the fair and reasonable ma rket Yalue of the subject
property after the taking was $68.586.35; and that the amount by
which claimant has been damage<l is $6,528.65; of this amount, $6,528.65
represents direct <lamage and there is no consequential damage.
The Court has Yiewed the premises.
The Claimant is entitled to judgment in the amount of $6,528.65 with
interest thereon from the 10th day of August, 1960, to the 10th day of
February 1961, and from the 25th day of May, 1961. to the date of entry
of judgment herein.
The award to claimant herein is exclusi,·e of the claims, if any, of
persons other than owners of the appropriated property, their tenants.
mortgagees and lienors haYing any right or interest in any stream, lake,
drainage and irrigation ditch or channel, street, road, highway, or public
or private right of way or the bed thereof within the limits of the appropriated property or contiguous thereto; a nd is exclusi,·e also of claims,
if any, for the Yalue of or damage to easements and appurtenant facilities
for the constmction, operation and maintenance of publicly owned or
public service electric, telephone, telegraph, pipe, water, sewer and railroad lines.
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The foregoing constitutes the Decision of the Court upon which judgment may be entered. The claimant and the State may file their proposed
findings o f fact and conclusions o f law within thirty (30) days from the
date of this Decision, and if same are not filed within that time they are
deemed to have been waived, and if filed the Court will mark the same
in the usual manner.
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Mary KOTIADIS and George Kotiadis, Plaintiffs-Respondents, v. GRISTEDE
BR.OS., INC., Defendant-Appellant-Respondent, and Minute Maid Corp.,
Defendant-Appellant.
Supreme Court, Appellate DiYision, Fi rst Department.
Feb. 13. 1964.

Action against groce r and against canner of grapefruit sections by
customer in grocer's store for injuries receiYed in the explosion of a can
of g rapefruit sections which customer had purchased in the store, and
action by the grocer against the canner. Trial court o rdered recO\·ery
from the grocer and reco,·ery o\·er for the grocer from the canner and
the grocer and canner appealed. T he Supreme Court, Appellat e Division,
held that striking o f testimony of canner's expert was prejudicial to the
g rocer and that evidence of chemical test conducted to determine the
cause of the explosion had been improperly stricken.
Reversed and new trial ordered of the implied warranty cause of
action by the customer agai nst the g rocer and by the grocer against the
canner.
1. Appeal and Error €=>1047(3)
Evidence e=>544

In action by retail grocer's customer against the grocer and by
grocer against canner fo r injuries recei\·ed by the customer in explosion
of a can of g rapefruit sections purchased from grocer, error prejudicial
to the grocer was committed by striking testimony of canner's expert
who contradicted opinion o f customer's expert that the can had been
over-filled and had exploded from gas caused by interaction of the citric
acid with the metal and not, as g rocer contended, from bacteriological
action resulting from customer's fa ilure to keep can properly refrigerated
a fter purchase.
2. Negligence e=>19

Operator of s~tpermarket where customer purchased a can of
g rapefntit sections could not be held li able for injuries receind when
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OHIO APPELLATE REPORTS.
Ohio Pub. Service Co. v. Dehring.

THE OHIO PUBLIC SERVICE

[34 Ohio

Co. v. DEHRING ET AL.
Co. v. DA.RR.

THE OHIO PUBLIC SERVICE

Eminent domain-Right of way for transmission line--Damages to r esidue-Unsightliness of towers and lines, and
danger or fear of lightning, considered-Evidence-Witness, without sales experience, qualified-Excessive damages and remittitur.
1. Unsightliness of towers and transmission lines may be considered in determining damages for taking of right of way.
2. Danger and fear referred to in refused requests could be
considered in determining damages to residue of land, not
taken for transmission line.
3. Witness otherwise qualified could testify to market value of
land not taken, though without experience respecting sale
of land occupied by towers and transmission lines.
4. $3,000 for land taken and $4,750 damages to residue held
excessive for strip 100 feet wide and 3,021 feet long across
farm.
(Decided May 27, 1929.)
ERROR:

Court of Appeals for Ottawa county.

Messrs. True, Crawford & True, for plaintiff in
error.
Messrs. Graves & Duff, for defendants in error.
WILLIAMS, J. These cases were argued and submitted separately, but we find them so alike in
character that we are considering both of them in
one opinion. Both cases were brought in the court
of common pleas by the Ohio Public Service Company to appropriate an easement or right of way
extending along and across farmland.
In the Dehring case the proposed easement or
right of way was 100 feet in width and 3,021 feet
long, across a 120-acre farm in Benton township,
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Ohio Pub. Service Co. v . Dehring.

Ottawa county, belonging to the defend~nt Gottfried
Dehring. Some timberland was also mvolved, but
we think it would serve no useful purpose to go
into details. The defendant Rolland Buhrow has
a farm lease upon the property, which expires in
October of this year. The strip of land covered by
the easement contains 7.16 acres. Upon this strip
are located five towers, about 700 feet apart, along
the center line of the strip, and to these towers are
to be attached cross-arms, cables, and tower construction. Upon trial the jury returned a verdict
allowing to the defendant Dehring $3,000 as compensation for the land taken, and $4,750 as damages
to the residue. To the defendant Buhrow the jury
allowed $30, as the value of his leasehold interest in
said strip. The amount allowed Buhrow was agreed
to, and there is no question about it. The Ohio
Public Service Company, as plaintiff in error, seeks
a reversal of the judgment as to the defendant Dehring.
On the trial of the case·the court refused certain
requests to charge before argument submitted by
plaintiff, numbered 4, 5, 6, and 9.
By request No. 4 the plaintiff sought to establish
the principle that the unsightliness of the towers
and transmission lines could not be considered by
the jury. We think that this request was properly
refused, for the reason that unsightliness, which affected the value of the land, was a proper element
for the jury to consider in determining damage to
the residue.
Request No. 5 was as follows: "Danger from
lightning, danger that a cable might break and fall,
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danger that a cable might fall on a wire fence, danger to crops by towers being blown over and danger to persons or live stock are too remote, speculative and uncertain to afford a basis for allowance
of damages.' '
Request No. 6 was as follows : "The court
charges you as a matter of law that you should
not award defendant any damages on account of
any fears of danger to himself, his family or livestock which they or any future purchaser might entertain on account of the construction or maintenance of this transmission line.''
We think the danger and fear referred to in these
requests were elements which, in so far as they
affected the market value, might be considered in
determining damages to the residue. Hayes v.
Toledo Ry. & Terminal Co., 6 C. C. (N. S.), 281, 16
C. D., 395, affirmed by the Supreme Court without
report, Toledo Ry. & T erminal Co. v. Hayes, 70
Ohio St., 425, 72 N. E., 1165; Kentucky H ydro-Electric Co. v. Woodard, 216 Ky., 618, 287 S. W., 985;
Beckman v. Lincoln <t N. W. Rd. Co., 85 Neb., 228,
122 N. W., 994, 133 Am. St. Rep., 655; Frazee v.
Kentucky Utilities Co., 217 Ky., 424, 28~ S. W., 675;
Alloway v. City of Nashville, 88 Tenn., 510, 13 S.
W., 123, 8 L. R. A., 123.
Request No. 9 was based upon the theory that
a witness who has never bought or sold any land
occupied by towers and transmission lines, and bas
no personal knowledge of the sale or purchase of
lands so occupied, is not qualified to testify as to the
market value of the land uot taken for the easement. We are of the opinion that such a witness,
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otherwise properly qualified, is not barred from
testifying because he has not such personal knowledge and experience. There was no error in refusing plaintiff's requests.
An examination of the record shows that the trial
judge committed no error of law upon the actual
trial of the case to the prejudice of the plaintiff iu
error. A motion for a new trial was filed, however, which raised the question of the weight of the
evidence. This motion was overruled before the
judgment was entered on the verdict, and it remains
for us to determine the question whether the verdict is excessive. We are of the opinion that it
is excessive and manifestly against the weight of
the evidence as to amount. We have decided, however, to allow a remittitwr, and if the defendant in
error Gottfried Dehring will remit as of the date of
the judgment all in excess of the sum of $6,500 the
judgment will be modified by this court accordingly, and as modified will be affirmed. If the defendant in error Dehring refuses to accept the remittitur, the judgmen.t of the court below will be
reversed for the reason that it is manifestly against
the weight of the evidence, and the cause will be remanded for a new trial.
In the Darr case the jury returned a verdict for
$1,000 as compensation and $2,000 as damages. We
find no prejudicial error in the record in that case,
except that the verdict is excessive and manifestly
against the weight of the evidence. But we will also
allow a remittitur in this case, and if the defendant
in error Fred Darr will remit as of the date of the
judgment all in excess of the sum of $2,250, the
judgment will be modified by this court accordingly,
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and as modified will be affirmed. If the defendant
in error Darr refuses to accept the remittitur, the
judgment of the court below will be reversed for
the reason that it is manifestly against the weight
of the evidence, and the cause remanded for a new
trial.
J udgrnents modified and affirmed.
LLOYD

and

RICHARDS,

FLEMING

v.

J J., concur.

THE STATE OF OHIO.

Criminal law -Soliciting and accepting bribe- Section 1£8!23,
General Code - Councilman's conviction sustained by evidence- Charge to jury - Giving special requests before
argument, discretionary - Instruction that bribery concerns
future act, included in general charge -Severity of sentence discretionary with trial court, and not reviewable.
1. Evidence in prosecution for soliciting and accepting bribe
held sufficient to support conviction (Section 12823, General
Code) .
2. Trial judge in criminal action is not bound to give requested
instructions before argument.
3. Instruction, in bribery prosecution, to effect that bribery concerns and must apply to act to happen in future, held
proper (Section 12823, General Code).
4. Severity of sentence for bribery is matter resting in sound
discretion of trial court, and not subject to review by Court
of Appeals (Section 12823, General Code) .
(Decided July 1, 1929.)
ERROR:

Court of Appeals for Cuyahoga count.y.

165

App.]

F

Mr. George W. Sp
plaintiff in error.
Mr. Ray T. Miller

P. L. A. Lieghley, f
RICHARDS, J. Tho
of the city council o:
prosecuted under SE
soliciting and accep
tember 27, 1927.
counts, the first of '
fully soliciting frorr
intent to influence E
action with relatio1
might legally come
The seeond count cl
ceiving and accepti
money in the amoun
Fleming, with respe•
a certain ordinance
come before him as
resulted in a verdic
count of the indictn
count, and thereafte
tenced.
It is urged as gro
diet and judgment ~
evidence, and that th
sion and rejection of
refusal to charge.
The bill of exceptic
had been a member
fifteen years, and w:
fire committee, and ~

328

58 PACIFIC REPORTER, 2d SERIES

Oki.

Movant has denied the foregoing testimony, but we arc unable to say that the
trial court's judgment is against the clear
weight of all the evidence.
Movant now says the question of his alleged unethical conduct toward Shea &
Trower is not before this court. That is
true. The question is not directly presented, and the same is not material here.
The judgment is affirmed.

4. Trial cg::,207
In proceedings to condemn right or way
for electric trnnsmission line across 4<>-acre
tract, admitting evidence as to value ot farm
as a whole held not error, where Instruction
limited jury to consideration ot evidence as
to depreciation In value of particular tract.
S11llab1u by the Oourt.

'"l'he measure of damages In condemnation proceedings where private p ro~rty ls
OSBORN, V. C. J., and RILEY, taken In the exercise or the right of eminent
WELCH, PHELPS, and CORN, JJ., con- domain under the statutes or Oklahoma Is
the ma rket value or the property actually
cur.
taken, at the time It Is so taken, and for the
McNEILL, C. J., and BAYLESS and Impairment or depreciation or value done to
the remainder. And In ascertaining the
BUSBY, JJ., absent.
amount or damages it Is proper, nmong other things, to consider the Inconvenience and
annoyance likely to arise In tile orderly exercise or conduct ot the enterprise which in·
terferes with the use and proper enjoyment
ot the property by the owner and which
sensibly impairs its value."
OKLAHOMA GAS &. ELECTRIC CO. Y.
l<ELL Y et al.

No. 24549.

Action by the Oklahoma Gas & Electric
Company against Bert H. Kelly and others.
From a judgment for defendants, plaintiff appeals.
Affirmed.

Supreme Court of Oklahoma.
June 2, 10:::6.
I. Emin ent domain

Appeal from District Court, Noble County; John S. Burger, Judge.

~150

$1,750 for 30-foot right or war for hlghRainey, Flynn, Green & Anderson, of
•oltnge electric transmission line across 40· Oklahoma City, John P . Roemer, of Fond
ncre tract of fnrm lnnd nenr dlYelliug house du Lac, Wis., L. J. Sar tain, of Oklahoma
and outlrnildings, lield not excessive.
City, and Wm. M. Bowles, of Perry, for
plaintiff in error.
2. Eminent domain ~113
Henry S. Johnston, of Perry, for defendIn proceedings to condemn right or wny
for hlgh-;oltage electric transmission line ants in error.
running near farmhouse nnd outbuildings,
RILEY, Justice.
danger from greater likelihood of lightning
This is an appeal from a judgment in
could be considered as atrectlng market value
the sum of $1,750, based on the verdict
or land.
of a jury, ar ising out of the condemna3. Eminent domain ~ 102 , 136
t ion proceedings through which plaintiff
hlensure or damages in condemnation in error, by the exercise of the powers of
proceedings Is mnrket •alue or property actu- eminent domain vested in it, acquired a
ally taken, when so taken, nnd for impair- 30- foot right of way for a high-voltage
ment or depreciation of value done to re- electric transmission line across the farm
mainder, nnd, In ascertaining n111011nt or lands a nd adjacent to the residence of dedamnges, incon,·enience and nnnoynnce like- fendants in error in Noble county.
ly to arise in orderly exercise or conduct or
Defendants below owned 160 acres of
enterprise which interfe res v;·ith use and land so located that 80 acres of it Jay east
proper enjoyment of property by owner and of the section line, another 40 acres lay
which sensibly impairs its value runy be con· across the section line to the west, and
the remaining 40 acres cornered on the
sldered.
Ci=>For oilier cases •<e onmo lO;ilc and KEY NUMUER la all Key Number Dh1es1.a and lndexea
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northwest with the tract last mentioned.
Defendants' dwelling house and outbuildings were located on the 40-acre tract
situated immediately west of the section line and highway. The transmission
line of plaintiff in error, plaintiff below,
runs north and south on the west side of
the section line near the dwelling house
and outbuildings of defendants, and the
transmission lines traverse only the 40-acre
tract of land.
[1] For reversal plaintiff in error contends that the damages awarded are excessive, and that the verdict was rendered
under the influence of passion and prcjudice.
There is no basis in the evidence for
the assertion that passion or prejudice
influenced the verdict, and, as a result of
oral argument and from our re,·iew of
the record, we are convinced that the
amount of the judgment, while liberal, is
amply supported by evidence.
As suggested by the brief of plaintiff
in error (page 22), Lue witnesses of plaintiff in error fixed the depreciated value of
defendants' property at approximately
$300, while the witnesses of the defendants below placed this depreciated value at
approximately $3,000.
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The rule is recognized by both parties
to this· appeal that compensation in this
character of litigation may be awarded
both for the land actually taken and for
all consequential damages arising from the
erection and maintena nce of structures
upon the la:ids taken. Postal Telegraph
Cable Co. v. Peyton, 12-l Ga. 746, 52 S.E.
803, 3 L.R.A.(N.S.) 333.
In the case of Oklahoma Nat. Gas Co.
v. Coppedge, 110 Oki. 261, 237 P. 592,
594, we held: "In ascertaining the amount
of damages it is proper, among other
things, to consider the inconvenience and
annoyance likely to arise in the orderly
exercise or conduct of the enterprise
which interferes with the use and proper
enjoyment of the property by the owner
and which sensibly impairs its value."

T.

KELLY

OkL

329

321 Ill. 538, 152 N.E. 486; Kentucky
Hydro-Electric Co. v. Woodard, 216 Ky.
618, 287 S.W. 985, wherein it is held that,
in condemnation proceedings, such a measure for recovery is too remote, speculati,·e, and uncertain to afford a basis for
allowance of damages.
We find no fault with this general proposition of law. However, we are governed in the cause at bar by a rule of our own
court which, though not allowing recovery
to be solely predicated upon such danger,
does allow such hazards to be taken into
consideration as affecting the market value
of the land.
In Wichita Falls, etc., Ry. Co. v. Munsell, 38 Oki. 253, 132 P. 906, it was held
such · increased dangers or added hazards
do not constitute independent clements of
damage for which a specific award may
be made; but such facts, when proven, together with any other inconveniences or
damages occasioned by the construction,
may be considered by the jury in determining the value of that part of the land
not taken, but damaged. Such was the
rule stated in an instruction given and
approved on appeal in the case of St.
Louis, etc., Ry. Co. v. Oliver, 17 Oki.
589, 87 P. 423, 10 Ann.Cas. 748. "In
determining the depreciation in value of
this land by the construction and operation
of a railroad across said land, if any depreciation has been caused, you have no
right to include in your estimate any damages from loss by probable fires. The law
requires the railroad company to pay for
all losses occasioned by fires set out by
it, and such losses cannot be recovered
until they actually occur; nor can damages
be allowed for the probable loss fo r killing
stock or frightening teams. But if the
mere fact of operating trains across the
farm, with its probable attendant danger of
fires, killing of stock, frightening teams,
noises, etc., depreciates the salable value of
the land and decreases its -actual reasonable market value, then any such depreciation may be considered by you in assessing
the damages to the remaining portion of
said land." See, also, City of Muskogee ct
al. v. Hancock, 58 Oki. 1, 158 P. 622, LR.
A.1916F, 897, as to compensation for consequential damages.

[2, 3) It is observed that the evidence
as to the depreciation in value of the premises as adduced by de fendants below contemplat ed danger on account of lightning
being rendered more likely by the high(4) It is contended that error occurred
voltage transmission line erected by plain- in the admission of evidence as to the
tiff in error.
value of the farm as a whole; that the
Decisions from other states are present- evidence should have been restricted to the
ed, Illinois Powe r & Light Co. v. Talbott, 40 acres upon which the residence an~ out58 P .(2d)-2l lf.J

167
·- · ··· ·:-~.:.:::!:!··-~
· -.·-~SE--

330

58 P A.CIFIC REPORTER, 2d SERIES

Okl.

er for the custody, maintenance, and education of tbe children, and for the cont rol and
equitable division and distribution of the
property of the parties, or either of them,
as may be proper, equitable, and just, having
due regard to the time and manner of acquiring such property, whether the title
thereto be In either or both of said parties.
2. Under the provisions of section 671,
O.S.1931, when a divorce Is granted tbe court
shall make provision for guardianship, custody, support, and education of the minor
children of the marriage, and may modify or
change any order In this respect, whenever
circumstances render such change proper, either before or after final judgment in an
action. Such pro,·islon gives the court which
grants the dh·orce a continuing jurisdiction·
of all matters denominated by said statute
exclusive of the jurisdiction of any other
court having granted relief under section
6G9, supra, prior to the granting of sa id di·
McNEILL, C. J., OSBORN, V. C. J., vorce.
and BUSBY, WELCH, PHELPS, CORN,
and GIBSON, JJ., concur.
Appeal from D istrict Court, Tulsa County;
H a rry L S. Halley, Judge.
BAYLESS, J ., absent.
buildings were located and over which the
transmission line passed.
It is to be noted that the trial court, by
instruction, limited the jury to consideration of the evidence as to the depreciation in value of the particular 40-acre
tract traversed by the transmission line,
and excluded from the jury's consideration,
evidence as to the market value of the
farm as a whole. As we view it reasonable minds might differ as to the extent
of damage to be apportioned to outlying
t racts of land embraced in one farming enterprise.
\Ne find no reversible error in the action of the trial court.
An examination of the evidence and instructions convinces us that the cause was
fairly tried. Accordingly, the judgment
based upon the verdict of the jury must
be, and the same is, a ffirmed.

Action by Jessie Jones against E. H.
Jones, for d ivorce, wherein decree of divorce for plaintiff was modified and wher ein defendant sought to serve above named
defendant and Fra nk Jones. From an order quashing the service on Frank Jones
a nd refusing to modify the decree as finally entered, plaintiff appeals.
R eversed and remanded, with d irections.

JONES v. JONES et al.

No, 26932.

Ladner, Logsdon & Livingston, of TulSupreme Court of Oklahoma.
June 2, 1936.
I. Divorce e=> 165 (2)

Defendant obtaining modification of di·
'"Orce decree respecting cus tody of children
could not object to jurisdlctlon over his person.
2. Courts e=>475 ( 15)

Court granting divorce· had exclusive jurisdiction to make orders respecting custody
of children, notwithstanding decree of court
of another county in prior action denying dl,·orce, but providing for cus tody of children
(Stat. 1931, §§ 669, 671).
Sy l lab ua by th e Oo urt.

1. Under section 6G!l, 0.S.1!131 , the court
may In its discretion deny tbe pa rties a di·
vorce nnd make such order as may be prop·
p For other ca eee see aawe

tol>ic

sa, for plaintiff in error.
John M. Goldesberry and Gerald B.
Klein, both of Tulsa, for defendants in error.
PER CURIAM.
On the 13th day of March, 1930, on the
application of J essie Jones, the district
court of Pushmataha county granted the
custody of the children of Jessie J ones and
E . H. Jones to Mr. a nd Mrs. Frank Jones,
the parents of the defendant, E. H. Jones.
P laintiff and defe ndant were both denied a
divorce.
On the 16th day of October, 1930, J essie
Jones filed her action for divorce in Tulsa
county, Oki. No service of a summons was
made upon the defendant E. H . Jones, and
he was noti fied under the statute providing
for notice by publica tion. The district
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UNITED STATES v. ROBERTSON
Cite a~ :154 F.2d 877 110061
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UNITED STATES of America, upon the
relation and for the Use of the TEN·
NESSEE VALLEY AUTHORITY, Ap·
pell ant,

v.
J. P. ROBERTSON et al,. Appellees.
No. 21778•

United States Court of Appeals
Fifth Circuit.
Jan. 14, 1966.
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Proceeding to condemn powerline
easement. The United States District
Court for the Northern District of Mississippi, Claude F. Clayton, J., increased
the commissioners' award, and the gove rnment appealed. The Court of Appeals, Sloan, Senior District Judge, held,
inter alia, that refusing to permit condemnor, in cross-examination of condemnee 's expert who testified to damage
on taking of easement as based on value
of entire tract before and after taking,
without allocating damage to easement
tract and remainder of land, to inquire
whether witness would have put damage
at same percentage of value had farm
been larger, was error, but was not harmful error under circumstances.
Affirmed.

877

was error, but wa~ not harmful error
under circumstances.
3. Evidence e:>558(1)

Condemnor had no right to require
condemnee's expert witnesses to adopt
method of appraisal used by condemnor's
witnesses, by arriving at total damages
by first assessing damages to easement
tract a nd then damage done to remainder.
4. Evidence c=>558(1)

Condemnor's right of cross-examination of condemnee's experts was not unduly restricted by court's refusal to permit condemrior to require expert to adopt
method of appraisal used by condemnor's
witnesses.
5. Eminent Domain c=>t47

Standard and measure of value in
condemnation proceedings where estate
taken is less than fee or absolute ownership, such as flowage easement or servitude, and of compensation to be paid for
rights appr opri ated, is difference between fair market value of land as a
whole with and without the burden.
6. Eminent Domain c=>240

Findings in proceeding to condemn
easement for powerline di d not sustain
contention that court had included in its
award incidental damages based on danger to persons and property a nd erosion
problems, which were unsupported by
evidence.

1. Witnesses <J::=>266, 267

7. Eminent Domain e=>t49

Cross-examination of a witness is
a matter of right, but use of crossexamination is subject to control b,v
court which in its sound discretion may
restrict right once a n area has been
adequately explored.

Evidence sustained award of $7,000
fo r powerline easement 150 feet wide and
2,753 feet long across farm .

2. Eminent Domain <i:=>262(5)
Evidence <i:=>558(ll

Refusing to permit condemnor, in
cross-examination of condemnee's expert
who testified to damage on taking of
easement as based on value of entire tract
before and after taking, without allocating damage to easement tract and remainder of land, to inquire whether witness would have put damage at same
percentage of value had farm been larger,

8. Eminent Domain e:>202(2)

Construction of powerline carrying
high voltage electrici ty across tract of
land, creating in general public fears
which make property less desirable and
thus diminish its market value, may
properly be considered in condemnation
case, a lthough as sepa rate item of damage it might be too speculative and conjectural to be submitted.

Charles J. McCarthy, Gen. Counsel,
Thomas A. Pedersen. Beauchamp E .
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Brogan, Attys., Tenn. Valley Authority,
Knoxville, Tenn., for appellant.
Wm. G. Burgin, Jr., Hunter M. Gholson, Columbus, Miss., for appellees.
Before JONES and THORNBERRY,
Circuit Judges, and SLOAN, Senior District Judge.
SLOAN, Senior District Judge:
On October 19, 1960, by the filing of a
Declaration of Taking accompanied by
a deposit of $1900.00 as tht government's
estimate of just compensation, the United
States through its -agency the Tennessee
Valley Authority (hereinafter referred to
as "TVA" ) took an easement 150 feet
wide and 2,753 feet long across a farm of
187 acres in Lowndes County, Mississ ippi.
The issue of just compensation was
tried initially before three Commissioners appointed by the District Court pursua nt. to § 25 of the TVA Act (16 U.S.
C.A. § 83lx) .
At the conclusion of the trial the Commissioners awarded $5,725.00 to which
award both parties filed exceptions. By
agreement of the parties the case was
submitted on the record before the Commissioners and briefs to a s ingle district
judge instead of a three judge court as
permitted by § 25 of the TV A Act.
Before the District Judge the government urged the Court to enter an award
in the amount of $1937.50 or, in the alternative, to remand the case to the Commissioners for a rehearing with proper
instructions as to the government's right
to cross-examine the land-owners' witnesses concerning damages. The District
Court denied this relief and upon the
basis of the record increasecl the Commissioners award to $7,000.00.
This is an appeal by the government
under § 25 of the Tennessee Valley Act
(16 U.S.C.A. 831x) from the decision
and award of the District Judge.
The gove rnment here contends that it
was prejudicial error to deny government counsel the right to cross-examine
the land-owners' expert witnesses by
means of hypothetical or abst ract ques-

c

tions for the purpose of testing their
competence and the reasonableness of
their appraisal. The government further
insists that the Court included in its
award compensation for assumed elements of. damage when the government
contends there was no testimony in the
record as to such damages.
As to the government's first contention that their right of cross-examination was unduly restricted, it appears:
The basis of the plaintiff's contention
is the cross-examination of a witness
McDaniel who had testified on direct examination, as follows :
(Beginning at the hottom of Page 73
of the printed record ) .
Q. All right, sir. l see. What in
your opinion was the fair market Yalue
of the Robertson place immediately prior
to condemnation of the easement across
it by TV A in October of 1960?
A. The value prior?
Q. Yes, immediately befor e.
A. I valued it at $155,200. I valued
it S700 per acre, and $35,000 on t he
home.
Q. What was the value of that property in your opinion, fair market value,
immediately after condemnation of the
easement by TV A ?
A. I figured it S148,680.
Q. What then was the damage t hat
l\Ir. Robertson sustained as a result of
t he condemnation of the easement by
TVA?
A. $16,520.
Counsel for the property owners then
proceeded to go into the factors that
Mr. l\lcDaniel considered as having entered into that damage. After some
further direct examination counsel for
the government took the witness on
cross-examination and after cross examining the witness at some length on
how he arrived at that figure at the
bottom of page 80 of the printed record
counsel for the government asked the
witness, as follows:
Q. Now, of the $16,520 damages, how
much of that damage did you put within
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the easement area itself, the area that
the line goes across?
Mr. Burgin:
We object to that on the ground that
it is not the proper test. The proper test
is the before and after value of the entire
farm, and that is the basis upon which he
appraised it.
Chairman Sims:
Objections overruled.
Mr. Burgin:
You wiJI note our objection in there.
Q. How much acreage in the easement area, do you know?
A.

9.48.

Q. How much of that $16.000 damages did you put in the easement area
itself?
A.
didn't work my appraisal that
way.

Q. Would you work it that way and
tell us how much the easement area itself is damaged ?
Mr. Burgin :

;hat propket value,
on of the

May it please the Court, the witness is
not required to present it that way, and
we submit it is not the true test. You
can't value a strip of land down through
the center of a farm-(interrupted).

~mage that
a result of
1sement by

Chairman Sims:
If he knows, if he figured it that way;
if he didn't-(interrupted ).
The Witness:
No, I didn't figure it that way.

)wners then
[actors that
1 having enAfter some
counsel for
witness on
er cross e~
me length on
:igure at the
lrinted record
!nt asked the
damages, how
you put within

Q.

Can you figure it that way?

A. I can, but I would like to have
some time to think about it that. way.
Q. How did you arrive at your estimate of damage if you didn't put any
damage in the easement area?
A. I told you I guessed about 10
percent over-all damage. I took the
whole place that was in my opinion damaged.
Q. All right, suppose t he fa rm was
500 acres. Would you still put damage at

10 percent?
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Mr. Burgin:
We object to that as a hypothesis not
within the testimony, Your Honor.
Chairman Sims :
Objection sustained.
Mr. Brogan:
That's all I have.
[1, 2) Cross-examination of a witness
is a matter of right though the use of
cross-examination is subject to control
by the Court and the Court in its sound
discretion may restrict the right of crossexamination once an area has been adequately explored.
Alford v. United
States, 282 U.S. 687, 51 S.Ct. 218, 75
L.Ed. 624. And while we feel that the
question here was a proper question
which the witness should have been allowed to answer, we are clear that in
view of the full cross-examination allowed its exclusion was not a harmful error and under the circumstances here will
not require reversal. As this court said
in the case of Tugwell v. A. F. Klaveness
& Co .. 320 F.2d 866 at page 869, in discussing the exclusion of evidence,
" Hardly anywhere does the inherent nature of an adversary trial
commit so much to the careful, but
wide and flexible, discretion of the
Judge. See Reagan v. Sinclair Refining Co., 5 Cir., 1963, 319 F.2d
363."
The record reveals that the government's right of thorough cross-examination was substantially afforded them
and it appearing that the error in excluding this question did not effect the
substantial rights of the parties it wiJI
not require a reversal of this case.
It is the contention of the government
that in not allowing counsel for the government to require the witnesses for the
defendant to base their estimate of damages on the damages to the easement
area and their estimate of damages to
the remainder of the farm constituted
an undue and improper restriction on
their right of cross-examination.
It is clear from the cross-examination
of the defense witnesses, by counsel for
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the governmtut, that tht:y were not undertaking to test the accuracy of the
opinion of the witnesses nor testing the
probative weight of the experts' estimate
of value but on the contrary were undertaking, under the guise of cross-examination, to compel the witnesses to adopt
the method of appraisal used by the government's witnesses ; that is, to arrive
at the total damages by first assessing
the damages to the easement tract, and
then assess the damages done to the remainder of the farm without appraising
the farm as a whole before the imposition of the easement and its value after
the imposition of the easement.

uate the beautification and improvement program results thereon, but
considering all the evidence in the
transcript of the proceedings before
the Commissioners, this Court is of
the opinion and finds that the fair
market value of the defendants'
property before the taking of this
easement was $92,500, and the fair
market value after the taking of the
easement. was $85,500. Hence, this
Court finds that the amount of
seven thousand dollars ( $7,000.00) is
a proper sum to be paid to defendants as just compensation for the
taking of this easement.

[3, 4] This the government had no
right to do and in denying the government this right, the right of cross-examination was not unduly restricted.

"Two other matters need to be
dealt with. Plaintiff contends that
the Commissioners erroneously and
unduly restricted plaintiff's right of
cross-examination with respect to
defendants• witnesses. Considering
all of the evidence in this record, it is
apparent that some of the hypothetical question!: which plaintiff's
counsel wished to put to defendants'
witnesses were not based on a proper
factual predicate and that on the
whole the right of full cross-examination was adequately preserved
for plainti ff.

[5] The standard and measure of
value in condemnation proceedings where
the estate taken is less than the fee or
absolute ownership, such as a f\owage
easement, or servitude, and of compensation to be paid for the rights appropriated, is the difference between the fair
market value of the land as a whole with
and without the burden. Slattery Company, Inc. v. United States, 5 Cir., 231
F.2d 37, 38(8); Olson v. United States,
292 U.S. 246, 54 S.Ct. 704, 78 L.Ed. 1236.

The government further insists
that the Court included in its award of
compensation incidental damages to the
property outside of the easement based
on "danger to persons and property, real
and apprehended arising from the presence of the powerline and for erosion
problems" because, the government contends, there was no evidence to support
such damages. A reading of the findings
of the District Judge do not sustain this
contention.
The record discloses that in the Court's
"Findings of Just Compensation on
Hearing De Novo" the Court, after stating the issues and the facts as he found
them to be, said:
"Not having had an opportunity to
view personally the property of the
defendants so as to personally eval[ 6]

"As may be clear from what has
heretofore been said, this Court considers that the damages incidental to
the rest. of defendants' property
which lies outside the calls of the
easement itself make up the greater
portion of the amount fixed herein
as just compensation for the taking
of the easement. These incidental
damages consist of the unsightliness
in this locale of the towers and
transmission line; danger to persons and property (real and apprehended) arising from the presence
of the power line on the land;
change in looks arising from the cutting of trees and clearing of the
right-of-way and minor erosion
problems which will arise from such
clearing. All of these, this Court
finds, diminish the value of the
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whole estate to the amount of $5100.
Diminution ii} the value from before to after the taking of the property within the calls of the easement
was $1900."

without the burden, and that the evidence before the Commissioners which
was evaluated by the District Court fully
justified the award made.

[7] It is clear from the findings that
the Court did apply the proper rule and
determine the just compensation to be
paid to be the difference in the fair
market value of the entire tract with and

Name
J. P . Robertson
Banks McDaniel
James B. Kaye
Julian B. Gardner
Hartwell Loftis

Before
Taking
Value

After
Taking
Value

$150,650
$165,200
$ 90,000
$ 93,500
$ 93,000

The govr:-t1ment offered testimony of
five witnesses. Their testimony with
respect to just compensation for the
easement ranged from $1700 to $1937.50.
In each instance. the testimony was based
on the witnesses' opinion as to damage to
the easement area and one of the witnesses, Mr. Lindley, gave his opinion as
to damages to the tract outside the easement area caused by the taking. None
of the witnesses for the government arrived at their _o pinions by determining
the difference in the fair market value of
the entire tract with and without the
burden.
The Court had already found that the
easement had reduced the market value
of the property that had thus damaged
the tract and he was here discussing the
causes of that damage, i. e., the diminution of the market value.
[8]
value,

The land owners presented five witnesses who testified as to the value of
the entire tract before the taking of the
easement and the value thereof after the
taking. The substance of their testimony was, as follows :

Causes of diminution of market
the construction of powerline

$ 75,325
$148,680
$ 75,000
$ 79,475
$ 79,000

Difference
$75,325
$16,520
$15,000
$14,025
$14,000

carrying high voltage electricity across
a tract of land which create in the general public fears which make the property less desirable and thus diminish
the market value of the property are
proper to be considered, though as a
separate item of damage might be too
speculative and conjectural to be submitted to the Court. Olson v. United
States, supra ; United States ex rel. and
for Use of Tennessee Valley Authority v.
Russell, D.C., 87 F.Supp. 386 at p. 389.
It is clear from the findings that the
Court did apply the proper rule and determined the just compensation to be paid
to be the difference in tile fai r market
value of the entire tract with and without the burden.
It is equally clear that the evidence be·
fore the Commissioners which was eval·
uated by the District Court fully justified the award made. There being no
revers ible error the judgment is affirmed.
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2. Eminent Domain C=>141(1)
In proceeding by Tennessee Valley
Authority to condemn easement strip
across fa rm for erection of steel towers
for power lines, incidental damage to
land not taken "·a·s diffe rence between
Yalue of !and before and after easement
was condemned. T.:nnessee Valley Authority Act, §§ 1-31, as amended 16 U.S.
C.A. ~§ 831-83ldd.

4. Eminent Domain C=>134
In proceeding by Tennessee Valley
Authority to condemn easement strip
across farm for erection of steel towers
for power lines, landowner was entitled
to the most advantageous use of the land
for purpose of determining amount of
damages. Tennessee Valley Authority
Act, §§ 1-31, as amended 16 U.S.C.A.
§§ 831-831dd.

L Eminent Domain $:>203 (1)
In proceeding by T ennessee Valley
Authority to · condemn easement strip
across farm for erection of steel towers
for power lines, testimony of landowner's witnesses a s ·to damages was admiss ible and was not required to be stricken
out on ground that main element of damages described in testimony was claimed
increase of current of river due to cut-

5. Eminent Domain <£::>200
In proceeding by Tennessee Valley
Authority to condemn easement strip
across farm for erection of steel towers
for power lines, landowner had burden
of proof in establishing damages. Tennessee Va lley Authority Act, §§ 1-31, as
amended 16 U.S.C.A. §§ 831-831dd.
6. Eminent Domain D205
In proceeding by Tennessee Valley
Authority to condemn easement strip
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.. I

ting of trees by Tennessee Valley Authority in city park, where testimony of
those witnesses concerning erosion was
based, not only on cutting of trees in
park, but a lso on extensive cutting of
trees, clearing of vegetation, and uproot ing of rock walls on the fa rm and
objection to the tes timony went t~ the
weight rather than to the admissibility.
Tenn es~ee Valley Authority Act, §§ 131, 25, as amended 16 U.S.C.A. §§ 831831dd, 831x.

Proceeding was brought by the
Valley Authority ai;-ainst landowner to condemn easement :>trip across
farm for erection of steel to\,·er s for
power lines. The United States District
Court for the Middle District of Tennessee, NashYille Divis ion, Wiliiam E. l\Iiller, District Judge, entered judgment for
$7,500 for the landowner, and the landowner appealed, and the Tennessee Valley Authority cross-appealed. The Court
of Appeals, Allen, Chief Judge, held that
landowner was entitled to recover half
of the market value of the strip, or
$4,920, for the takin g of the easement,
and was entitled to recover incidental
damages of $90 an acre for the r emaining 113 acres, or $10,170, making a total
of $15,090.
Judgment rendered for landowner
for $15,090.
Tennes~ee

..
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3. Eminent Domnin c=14;
In proceeding by Tennessee Valley
Authority to condemn easement strip
across farm for erection of steel towers
for power lines, productivity of the soil
could be considered in determining damages. Tenn essee Valley Authority Act,
§§ 1-31, as amended 16 U.S.C.A. §§ 831831dd.
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across farm for erection of steel towers
for power lines, landowner's evidence
was insufficient to establish that cutting
of trees by Tennessee Valley Authority,
so as to increase current of riYer, would
destroy most advantageous use of landowner's bottom land. Tennessee Valley
Authority Act, §§ 1-31, as amended 16
U.S.C.A. §§ 831-831dd.

Cecil Sims, Nashville, Tenn., for
Hunter Gicrs Hicks.
Thomas A. P edersen, Asst. General
Counsel,
T.V.A.,
KnoxYille,
Tenn.
(Charles J. l\IcCarthy, General Counsel,
Beverly S. Burbage, Attorney, Ten nessee Valley Authority, Knox\·ille. 'frnn.,
on the brief) . for United State::;, for the
Use of T.V.A.

7. Eminent Domain C=>l49

Before
ALLEN,
Chief
Judge,
SCHACKELFORD ~HLLER. Jr., Circuit Judge, and FREE:\L\X, District
Judge.

Where Tennessee Valley Authority
condemned an easement strip of bottom
land 250 feet wide and containing 16.4
acres across 129-acre farm for erection
of steel towers for power lines, landowner was entitled to recover one half of the
market value of the strip, or $4,920, because of the taking of the easement.
Tennessee Valley Authority Act, ~~ 1-31,
as amended 16 U.S.C.A. §§ 831-831dd.
8. Eminent Domain C=>ll3

In proceeding by Tennessee Valley
Authority to condemn easement strip
across farm for erection of steel towers
for power lines, damage done to esthetic
values could be considered in determining damages. Tennessee Valley Authority Act, §§ 1-31, as amended 16 U.S.C.A.
~§ 831-831dd.
9. Eminent Domain e=>112

In proceeding by Tennessee Valley
Authority to condemn easement strip
across fann for erection of steel towers
for power lines, appreh.ension of injuries
to person or property by presence of power lines on farm could be considered insofar as the lines and towers affected
the market value of the farm. Tennessee Valley Authority Act, §§ 1-31, as
amended 16 U.S.C.A. §§ 831-831dd.
10. Eminent Domain e=>I49

Where Tennessee Valley Authority
condemned an easement strip of bottom
land 250 feet wide and containing 16.4
acres across 129-acre farm for erection
of steel towers for power lines, landowner was entitled to recover $90 an acre
for incidental damages to the remaining
113 acres, or $10,170.
J. For convenience, in view of the nppcnl
nn<l cross -appeal, appellant Hicks iu Xo.
13,551 will be cnllc<I nppellnnt th rough -

ALLEN, Chief Judge.
This case arises out of proceedings
filed by the Tennessee \'alley .-\uthority
on April 28, 1954, pursuant to 16 li.S.C.
§§ 831-8:Hdd. Notice, complaint and
declaration of taking appel!ant's propel'ty under TVA's power of eminent domain wel'e filed. The Distl'ict Court entered an ol'der appointing three commissionel's (Section 831x) to view the property and hear the evidence as t o damages.
A majority of the commissioners awarded appellant $14,500; the third commissionel' filed a minority repol't calling for
an award of $7,985. Exceptions were
filed to the award. The hearing de novo
by three judges (Section 83lx) was
waived and the case was heard by the
Judge of the United States District
Court for the Middle District of Tennessee. The district judge entered a
jud~ment and award reducing the commissioners' award to $7,500.
Appeals were filed by both pal'ties. 1
Since this court on appeal is required
to consider the entire r ecord "without
regard to the awards or findings theretofore made by the commissioners or
the district judges" (Section 831x), we
do not discuss the previous awards and
findings. Appellant claims that she is
entitled to an award of not less than
$21,000 fo r the taking of her land and
for incidental damages. The TY.-\ contends that the award, both of the comout.

..\ppellec in Xo. 13,:i51 nwl crossin Xo. 13,5:i'.! will be c;11lcd
TVA throni:hout.

npp~llnnt
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missioner s and of the district court, is
excessive. Its witnesses' estimates of
compensation ranged from $2,600 to
$2,900.
Appellant's property, 129 acres, is situated 7 miles from the city limits of
Nashville. It is bounded on the east by
Hicks's private road, which abuts for
most of its length upon Warner Park,
a park of the City of Nashville. The
southerly boundary of the property is
formed for about three-fourths of the
distance up to the point of its confluence
with the Harpeth River, by the irregular
course of the Little Harpeth River. A
few hundred feet from the end of the
western boundary the Harpeth River is
crossed by a bridge which is part of
Tennessee Highway No. 100, a main
traveled hi ghway which bisects the p roperty. In the northeastern corner, which
is upland lying south of Highway 100,
is the residence.
The TV A has condemned an easement
strip of bottom land 250 feet wide and
containing 16.4 acres, beginning at the
east at the private r oad and running
roughly west across Highway 100. The
easement is sought for the erection
across the property of four steel towers,
each 84 feet high and ha\·ing 8 wires.
Two towers have already been erected.
The easement crosses the bottom land
and cuts the farm rou ghly in half. The
contract permits the TVA not only to
place and operate its po\ver lines and
towers on the land, but also to clear out
trees and undergrowth and to cut trees
outside the easement strip for safety of
the wires. Beyond the highway in the
northeast portion the property includes
a tract of land of about 16 acres, not subject to overflow by the rivers, sowed to
grass and conceded to be suitable for
residential purposes in small acreage lots.
Two witnesses for appellant valued
the easement strip at around $600 per
acre. One witness valued the entire
property at $568 per acre. Two witnesses testified that the remaining 113 acres
had been r educed in value $100 per acre.
One witness placed the reduction at $94
to $95 and a fourth at $125 per acr e.
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These witnesses all took into consideration the u ndesirability of the towers and
the two power lines, each carrying 154,000 volts, each in the line of vision from
the northerly residential tract as well as
from every part of the p roperty.
Each of appellant's witnesses also testified that the easement property was
reduced in value because the cutting of
trees and breaking down of retainini;
walls by TV A probably would in the
future make it impossible to use the
strip for the valuable corn crop grown
theretofore. The witness 1'.1oss, an expert on soil erosion, testified on that subject only.
Trees were cut by TVA y.;ithin the
land of Warner Park. Trees were also
cut out by TV A on appellant's pr operty
along the bank of the Little H:irpt-th
River where Sugar Creek runs into the
Little Harpeth. A rock wall 2~~ feet
high was torn down at that point. Appellant urges that the destruction of
these barriers and other cutting of trees
and vegetation in and near the strip will
develop a slew under the highway and
cause erosion in the bottom land. It
was stated in effect that the current of
the Little Harpeth River would be increased so that the bottom land, if used
for the planting of row crops of ccrn,
would necessarily be subject to sub~tan
tial erosion. Grimes, a hi ghly qualified
witness, testified that the owner would
be required inevitably to expend large
amounts to keep gullies and a ditch from
washing straight through the farm and
that the easement strip therefore had no
residual value whatever.
As evidence that this process had already begun, appellant's husband testified that in the year 1955 he removed
20 wagon loads of limbs of trees and
trash from north of the place of cutting
on the Hicks property. He had never
found such quantities of trash and debris
before. He considered that this trash
had been floated down in flood time by
an increased current in the Little Harpeth River. He said that, since the cutting of the trees in Warner Park,
the private road which is the easterly
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boundary of the property had been washed out as never before. It was shown
that a fence made of railroad ties with
a wire mesh had been uprooted on the
western end of the property. A previous
locust fence at the same spot stood up
for 15 years. Photographs were introduced supporting these statements.
TVA vigorously urges that the entire
testimony of appellant's witnesses as to
damages introduced before the commissioners is inadmissible and should be
stricken out because the main element
of damage described in the testimony
was the claimed increased current of the
river due to the cutting of trees in
Warner Park, the property of the city.
TV A asserts that the testimony as to
this damage is not separable from the
damage estimated for other items and
must be entirely excluded. The District
Court reduced the award of the commissioners on the ground that this testimony
should have been stricken out. TV A
relies upon a line of cases from California and Illinois, of which San Diego
Land & Town Company v. Neale, 88 Cal.
60, 25 P. 977, 11 L.R.A. 604, is typical.
As therein held at page 980, of 25 P.:
"Appellants contend that the court
did not err in refusing to strike out
the testimony objected to, because
the witnesses were compt!tent to express an opinion as to value, and the
reasons for such opinion can only
affect the weight to be given to their
testimony; but we think that where
a witness bases his opinion entirely
upon incompetent and inadmissible
matters, or shows that such matters
are the chief elements in the calculations which lead h im to such conclusions, it should be rejected altogether."
[1] We are not bound by the decisions below (Section 83lx). We consider that this holding has no application here. TVA's attack upon the testimony of appellant's witnesses does not
accurately reflect the evidence. By its
cross-examination TVA greatly emphasized the s ubject of erosion of the bottom land but, fairly considered, this was

only one feature of the testimony of the
witnesses asked to be stricken out. In
general the testimony that erosion would
be caused in the bottom land and would
force appellant not to plant corn there
was based, not only upon the cutting of
t rees by TVA in Warner Park, but also
upon extensive cutting of trees, clearing
of vegetation, and uprooting of rock
walls within appellant's property. Moreover, bearing in mind that the value of
land cannot be arrived at with mathematical accuracy, and can only be fairly
approximated (Cf. United States ex rel.
for Use of Tennessee Valley Authority
v. Reynolds, 5 Cir., 115 F.2d 294, 296),
we think the evidence was competent.
Evidence for appellant was not based
entirely nor mainly upon the cutting of
trees in Warner Park, nor even on appellant's land. Also, the estimates of damage to the rest of the property were entirely separable as between the damage
suffered by the strip and the incidental
damage. The objection goes to the
weight rather than to the admissibility.
Grimes testified that because of the
creation of a slew 2nd erosion of the bottom land the 16.4-acre easement strip
would be a total loss to appellant. However, Grimes did not limit his testimony
to the item of erosion. He also figured
as a separate item the incidental damage to the entire property based principally on the erection and operation of
the towers and power lines. He said that
the upland on both sides of Highway
100 was exceptionally situated for suburban development by its desirable location, being so near Nashville and adjoining Warner Park. He considered
that these desirable features were affected in market value by the power
lines and towers. Pritchett did not call
the danger of erosion the main element
of damage. With Pritchett the main
element was the incidental inj ury due
to the towers and power Jines visible
from every point of the property and
figured by Pritchett separately. Dale
also emphasized the towers and power
lines in estimating incidental damages
and itemized the damage separately.
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(2) The incidental damage to the
land not taken was the difference between the value of the land before and
after the right of way was condemned.
124 A.L.R. 421. Cons idering the income
of the easement strip we conclude that
the record supports the estimates of appellant's witnesses as to the market value
of the strip at the time of taking. The
soil of the bottom land through which
the easement runs is extremely rich.
Both rivers flood in December and
March. For over 50 years the receding
flood waters of both rivers have left a
rich deposit of Huntington silt loam on
the bottom land. Because of this deposit
the bottom land does not need to be fertilized and these acres have been put in
corn each year without rotation. The
average production during the past 15
years has been 15 barrels ( 75 bushels)
to the acre. During the worst drought
of this period the land produced 10 barrels (50 bushels) of corn to the acre.
The gross yearly income from t he bottom
land averaged $170 per acre. In view
of this high production record, which is
undisputed, the valuation given by Edward Hicks, Grimes, and one other qualified witness to the effect that the easement strip at the time of ta king was
worth $600 an acre, totaling $9,840, is
fully s ustained by the r ecord. If we
estimate the damage for taking of the
easement as one-half the value of the
250-foot strip, the damage p roved for
the easement alone is $4,920.
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(3) TVA witnesses made much lower estimates than appellant's.
They
value the bottom land at $350 an acre
before the taking and estimated the total
damage from $2,600 to $2,900. They allowed nothing for damages outside of
the easement strip, gave li ttle consic;leration to the special productivity of the
land. They concede that its quality as
soil may be considered, but not its proven productivity. We are cited to no
such limitation. On the contrary, such
testimony is held to be admissible.
Farmers' Reservoir & Irrigation Company v. Cooper, 54 Colo. 402, 130 P. 1004.
In this case involving the value of land
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taken and incidental damage to the residue, the flooding of an orchard and the
destruction of crops were items included
in the estimate of depreciation of market
value of the residue of the land. To the
same effect is Weyer v. Chicago, W. &
N. Railroad Company, 68 Wis. 180, 31
N.W. 710. The court held that in estimating the value of farm land, its productiveness or the income which may
be derived from it is always considered,
including the probable future income of
the land. While in Wahlgren v. Loup
River Public Power District, 139 Neb.
489, 297 N.W. 833, the judgment was reversed because the award was too high,
the court held that productivity of the
soil and the amount of past crops are
to be considered in determination ·of
fa rm Yalues. To the same effect a re
Alabama Power Company v. Herzfeld;
216 Ala. 671, 114 So. 49, and an opinion
of this court, Fain v. United States ex
rel. Tennessee Valley Author>~Y. 6 Cir.,
145 F .2d 956; City and County of Denver v. Quick, Colo., ~13 P.2d 999, 134
A.L.R. 1120.
A more difficult question is presented
by appellant's contention that the use
of the land for growing the highly valuable corn crop will be completely eliminated due to the increase of the cu rrent
of the Little Harpeth River. Appellant
maintains that a slew will be created in
the bottom land so that it will have to
be used fo r the production of soy beans,
alfalfa, and similar products less valuable
than corn.

...

[ 4- 6] Appellant is enti tled to the
most advan tageous use of the land. McCandless v. United States, 298 U.S. 342,
56 S.Ct. 764, 80 L.Ed. 1205. Also appellant has the burden of proof in est ablishing the damage. United States
ex rel. Tennessee Valley Au t hority v.
Powelson, 319 U .S. 266, 63 S.Ct. 1047,
87 L.Ed. 1390. Assuming, but not deciding that appellant may recover for
a n increased current cast on her land by
the cutting of t rees within land belonging to the city, Cf. Spencer v. O'Brien,
25 T enn.App. 429, 432, 158 S.W.2d 445,
a curre nt which will destroy the present
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most advantageous use of the bottom
land, we think appellant has not carried
the burden. It is true that TVA has
destroyed on appellant's land a rock wall
and mock orange trees running along the
banks of the Little Harpeth between 500
and 1,000 feet at the confluence of Sugar
Creek, planted and erected at that point
to hold back the river and preserve the
bank. Also TVA has the power to do
further extensive cutting under its contract. But this record does not show by
the requisite degree of probative evidence that the destruction of these barriers will increase the current of the
Little Harpeth River. The tangible evidence relied on is (1) the accumulation
of trash in large quantities containing
limbs of trees and items of a size never
deposited on the land before by flood;
(2) the washing of the road as never before; and (3) the uprooting of the fence
in one year, whereas the previous fence
had never been uprooted in 15 years.
While it is asserted that a slew will develop at the lowest point in the easement
strip, the lowest point in the bottom land
is not within the easement but at the
culvert, some 545 feet north of the northern boundary of the easement strip. A
highly qualified witness, who had examined the property several times, said that
no sign of a slew nor of erosion had
appeared within the strip. At least
parts of the huge quantities of trash appear to have come from flooding of the
Harpeth River rather than from the
Little H a rpeth.
The bottom land is practically level
and this fact is not conducive to erosion. It is stated by an expert on flood
control that a slew would not develop
due to overall flooding of a tract so level.
The level of the bottom land has a slope
of only %0 of 1 % and therefore the flood
water spreads out somewhat like water
from a Jake, covering the entire property
rather than converging into one current. While appellant's witnesses testified as to their belief that the current
would be intensified, a reasonable probability of this result has not been shown.
One of appellant's own witnesses, a con-

ceded expert, admitted that what he was
testifying a bout the future increase of
the current was speculative. He said,
"Nobody knows. I am saying my observation of ·what will happen. * * *
It is a ll guesswork. It is my feeling
about it, my theory."
'

(7] The components of the road, sand
and gravel, it was testified, are readily
washed out. The washing of the road
occurred in the flood of 1955, the second
greatest flood in history. This fact
would naturally explain the presence of
unusual quantities of trash. Since the
contention with reference to the creation
of an increased current was not established by the preponderance of the evidence, we conclude that the figure of
damage to the bottom land estimated by
appellant's witnesses \Vas excessive. We
award for this item half of the market
val ue of the strip, ~4,920, at the t ime of
the taking.
As to the incidental damage to the 113
acres left after the 16.4 acres of bottom
land have been deducted, the question is
less difficult. From a financial standpoint the estimates by appellant's witnesses for incidental injury to the property from the power lines and towers
constituted the main item of damages.
Four qualified witnesses testified for
appellant that the 113 acres had been
substantially reduced in value by the
presence of four steel towers 84 feet
hi gh and t win power lines each carrying
154,000 volts. It was shown that the
power lines had reduced the desirability
of the northern 16-acre tract fronting
on Highway 100 close to Nashville and
admitted by witnesses for TVA to b e
suitable for suburba n residential purposes. Clearly the injury done to the
property by the presence of power lines
and steel towers is not merely speculative. As stated by one qualified witness:
"I feel like the reason that I had
this incidental damage was that t he
250-foot power line going through
the heart of Mr. Hicks' farm, would
deduct from t he value of the fa rm
at- 113 acres, what was left, at
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about $95.00 per acre; that anybody
that was interested in buying the
farm before the TVA went through
there and took the 16.4 acres, if they
looked at it and I had a buyer for
it, and like I mentioned before, I
felt sure that I could produce a buyer that would give $103,000.00 for
it, but that same buyer came back,
we will say, in a hypothetical case,
and, say, one day I took him out
there and there were no towers and
three weeks later he came back and
neither he nor I knew about it and
they were there, I feel like it would
damage it at least $10,000, or $95.00
an acre. I am sure it would. It
might damage it more."
[8] The land was conceded to be a
beautiful property. The damage done to
the residue of the land over and above
the easement strip included damage to
esthetic values. See Ohio Public Service
Company v. Dehring, 34 Ohio App. 532,
172 N.E. 448, which held that the unsightliness of towers and transmission
lines may be considered in the award
of damages for taking of farm land for
a right of way for power Jines, as unsightliness might affect the value of the
land. Texas Power & Light Company v.
Jones, Tex.Civ.App., 293 S.W. 885. Cf.
Fain v. United States ex rel. Tennessee
Valley Authority, 6 Cir., supra, 145 F .2d
958.
[9, 10] The apprehension of injuries
to person or property by the presence of
power Jines on the property is founded
on practical experience and may be taken
into consideration in so far as the lines
and towers affect the market value of
the land.
Kentucky Hydro-Electric
Company v. Woodward, 216 Ky. 618, 287
S.W. 985; Oklahoma Gas & Electric
Company v. Kelly, 177 Oki. 206, 58 P.2d
328. This is also the law in Tennessee.
See Alloway v. City of Nashville, 88
Tenn. 510, 526, 13 S.W. 123, 8 L.R.A.
123, which holds that it is a question for
the jury whether a reasonable apprehension of dan ger from inherent defects
and unavoidable accidents may exist,
and, if so, such an apprehension so far

as it depreciates the present market
value of the land not taken is an element of incidental damages. From this
record with its details as to the structure of the power lines and towers we
find that the apprehension is reasonable.
A TVA witness of 19 years experience
testified that the towers might attract
lightning better than trees. As to the
figure for incidental damage, taking into
consideration the testimony of all the
witnesses on this point, we find that
$90.00 per acre is a fair allowance,
amounting to $10,170.00 for the 113
acres.
Judgment is rendered for the land
owner for $15,090.00 with interest at
6% per annum on that portion of the
award, if any, not heretofore paid into
court, from the date of the taking of the
property by the TVA.

UNITED STATES of America.
Appellant,

v.
James Howard BORTH, Appellee.
No. 6037.
United States Court of Appeals
Tenth Circuit.
May 7, 1959.
Action by government to recover
damages and statutory forfeiture provided for under the False Claims Act.
The United States District Court for the
District of Kansas, Delmas C. Hill, Chief
Judge, entered summary judgment in
favor of defendant, and the government
appealed. The Court of Appeals, Pickett,
Circuit Judge, held that false statement
of honorably discharged veteran of armed
services of United States made for purpose of obtaining admission and free
medical treatment in a Veterans' Admin-
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baud's ln11<1, n11d IH· r1·1·t•in·~ the· e11t irc 1n·oc·cccll<. ,;]11· thPrch;v hceo111< ·~ a
surety for hi!' dPbt. Jl' rif r. Thomas . 114 X. (' .. l!ll, 1fl S . E .. 10:1:
Kenn edy I'. Tru st ('o .. 1::-0 X. C., 2::!5. 104 S. E., 46-t; Barnrs I'. ('rall'ford. 201 X. ('., +!'!+. Tiu· c·xeC'urio11 of the HtortgngP was ill its<•lf a11
appl irntio11 of all thl' prnp<'rty <•mbrar1·d in the mortgage to the pnymcnt
of thc dt•bt ~e·1·urrd tlH•rPin . ll arrey I'. A'nitli11g ( 'n .. 191 X . C., 11';',
HS S. E ., -!ii. Thc halnne·1• due on the Stc•el<· note upo11 whir h )fary L
Lenk ll'llS :::un·ry \I'll" *l.:?S;i.4::!. The rC'fcn•t• fiwl:,: that thr propr rty
s1•ruri11!! tltr 11ot1· \I' ll " \\'111·th in c•x1·ess uf *;il ,000. _\ t the fon·doH1r1·
under the :«•l'ond mol'!J!ng-<· 01· dC't'1l of trn:-:t the prop1•rty a1·n111 lly hrougl1 t
*30,000 and the· Laud Hauk 1H·<·111111· the• l'lll'l'hnscr nt that su111. TllU:<.
it is oln· i ou~ that tlw :<1 •1·urit~· of tlw p1·i11C'ipal dc>htor, T. C'. Ll'nk. was
ll'Orth 1111wh mur<' tha11 1•11011gh to dis<'harge thc 1lt'bt. awl wht'll thr Laud
Bauk purrhnsrcl tht• prnp<•rty at tht> ~ale tll(' .r nrcty. ::\lary I •. Lra k. was
tl1c>l'<'U,Y rd cnsC'cl. _\ln11ift•i:tly, the In!'11rn11e1• C'ompa11~·, UJlOll the prinf'ipl c> of :mhrogatio11. 1·c1ulcl haYc 110 l'lnim ai:rnin"t tl1r ,:ure·t:-, )far.'· L
Lrnk, :;uperitll' to th at of thc La11cl Tiauk. ll1•111·1·. that portion of tllC'
juclgmc11t i111posi11g a l'l'l'~ona l liabili ty ttpnn )[nry L L•ak 11s ,:111·c•t;-·
IS C'l'l'O llCOll>'. fn all ot ltC'l' l'l'~ JH'C'tS tlw .iudl!'.tlll'llt is II JlJ>l'O\'('cl.
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l. ..\p1>e11l and Et'l'ot' J t'--U<'fusal to strik<' out <'l't•tain tN•timony in th.is
<'l\Se

.

1

h eld not 111·1-.itulkinl.

tl'l"titi1•1l " "' to the amount of tl:tnrn:.:1• l'l'Sultin~ tu the ploin·
1ilf's fnrm frnm t hC' 1·111mi11;;: of defl•nclant's hi;,:hl~· C'l1nr;::ed trnnsmiss ion
line n<:r11ss thl' ln11c1. On c ross·l'Xllmination he testified tlrnt his <'Stimntt•
of the clamn;;:l's wn;: lln~ed 011 the fnl't of clanger from tllc trnnsmission
line untl thnt lX'Oplc ,,·oultl not wisll to work nen1· it, an1l on further cross·
t•xnminntlon he testifi<'d that his testimon~· ns to tlnmnges was l.Jnsed 011
his personal tlislikc to he near such tmnsmissiou line. The defendant
mad<! a motion to strike out his testimonr relatl"e to damages: H eld,
the refusal of th<' motion to strike out wns not prejudicial error. the
witness' unouject ed testimony ns to genernl fear of power Jines l>cing no
more prejuclicinl than the testimony objected to, nncl there being test!·
ruony of se\·ernl other witnesses to the effect tltnt the vnlne of the lnn1l
wns decrea secl u~· g<'neral fenr of power lines.
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IX THE SUPRE)lE COT.JRT.
COl.\ "Al!D 1·.

LH:llT ("O.

2. Smn<.'--A<lmission of <'N'ttlin <'\·iell'11<'1' in this 1·ns1• h<'l!I uot 1w1•juclfrial
ill \"iCW or t1•sti111011r l'li<'iH'<l hr l\)lpCllllllt Oil 1·1·oss·t'XU1llilllllio11.
Where 011 tht• 1111t·stio11 of the mensure "f clamn::c•s to pl:tintift'"" farm
t·ausl'el hy thl' rn1111i11:: of rkfPmlnnt"s tr:l11><mi,.,.io11 li111• :wros;; th1· l:111tl
tht• dl'fc111!:111t ha>< Plil·it1•d 1•\"i<lpncc from n witll<'"" 1111 cr11.,s-cxnmi11ntiro11.
m·er 1'l:ti11till"">< i:hj<.'cti1111. thar the trnn1;mis><i1111 li111· al"" r:in lll'ar thl'
witnl'ss"s houst• a11rl thar tllC' li11c ("ltr\"Pel. 1·1111;;i11:: tht• wirm•ss tu ft-ar
thnt lhl' i11s11liitor>< rni::ht lon•nk :111rl l'l'Slllt i11 i11j11ry to his h1111s<'. :111tl
that the im nw t"lllT<! \\':Is 1111 plai11tiff"s 1:111<1: J/dt/ . rill' 1h·fr111la11t "i'l'lll"I
rill' ch•or for tht• c•\"idt·llcf' t•f the ll'itll<'SS ill this 1·1·sp1•1·r. :11111 ir" :1<1111i,.si1111
wns uot 1'•<.'j11dicin I to him.
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On thl' l}\ll'Sti1111 or the• llll'!IS\l\'(' of tl:1111a:.:1•" fll pl:ii11riff's t':tnll c:t\l~t·ol
the l'\l\lllill;_: Of dcft•Jld:tllt°S trnns111iss i1111 lim• :ll·t'< ;,.;s it. (•Yi<lt•lll"l' oo f tht•
d:111;:rr from th1• li11c ntHl the fra r of l'<'"Plt! "r injury th1·rc·fr1>111 as
alfc•etin:: rhc d1·tn •:tsl' i11 Y:thtL• of tht• land is J1rop1•ri~· s nhmittetl to tlw
jnry, aud it is nut ohj1•ctionnhle as l11·i11;: c·o11t i11;:l'lll. n•m••lt'. or :1 matto·r
of sp1·1·11l:1tio11, :111<1 :111 i11srr11etio11 lo:tsl'cl rlu·n•1111 is 11111 1·rr1111co11-'.
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::. Hnn· plai1
rhe· lorn tiou . .111:1
1>11 aud arro5;: ~
4. If :;o. "·ha
t•utit led to rl'CO\"
Thl' l'O\ll't [,p)
111ade uumerou:; •
Snprc·me Courr.

h~·

182

y ('"·
,;o,

11f th<• Graha Ill
.\u~\r1•r: Ye·" ( I
rl11· right of wa.

br g<'nt•1•nl fr111· of tl'nnsmission li1ws ht•hl <·om1u·t1·111.

.\l'J'E.\L l.iy dl'fr11da11t from ·''far!.-../ .. a11d a jury a r .f111u· T<'t'lll. !!!:::!.
of GR.\11.ur. X o error.
This \\"as an aetio11 hrou~hr l1y }'lai111iff to n ·1·11,·1·r 11f d1·f1·11d a11r .. , ....
rain laud lil'lougiug to h irn :1 url rla111agl':<. Tlw rh·fr11da 111 a ft1·1· d• ·11.\·i 11!!
th r mat<.'ria l allc·g11tio 11s of tlu· t·•it11plai11r f11r :1 funlu·r dt·fe11s1· :dlc·g"t»
that the cll'fr11rla11r is iuh·i~c'<l a 11rl l11·lil'n·s rhat it had rh1• ri~l1r ;1, a
pulilic-Sl'l'\"i(•(! eorporntio11 tl1 1d1·r th1· la \\·s ,if the· Start• of Xnt·rh ( 'a l'< Jlina to coustru<·t it s trn11smi:;~io11 Jiu<':; acl'O:;s a111l upuu tlH• lauds 11f tl11·
plaintiff, a11d thnt it nl;:o had tlu: right l1y a11d ll'ith rlu· <'Olli'(•ltt of tl1<'
Grahum Cou nt y Hailroad l'ompauy tu e·ou:;rnwr :n11l 11p1·rart· said n·:111.-111ission li11e upou rlu• railroad",; right uf \\":l,Y . . I nil that its 0 11!_11 11lili!Jaf iu11 lo the pln.i11lif.f as cu111pc•11sali1111 .f11r said riylit 11.f 11'<1,1/ ;_, the n ·11s,,uublc -raluc 11{ th1• i11 crca:sed li11l'llr11 u11 //1 1• r11s1•mr11/ 11.f ll1r· rnilrowl r,.111.
]Jany ca usr<l by the cu11sf1·11di1111 r1f 1<11id tra11s111issin11 fi1/I'. That rlll'
defendant is further a<h·ised thnr upou th t> nsst•,;snieut :111d paymPur uf
such permn11e11t damages ns 1h1· plaintiff 111ay han• ;:u.- rni nl'd b,,. l'L':t.-;1J11
of the constructio n.• mui11tP11a11c·1• :llld opl'ratio11 of ;;aid trnusmis5i o11 liuc"
tha t the dC'fcn<lant is <.'ntitlrd to the uureHricted u:w uf n right of way
on au<l ncross the plaintiff's lnnd for the mai11tt•nnnce :llld opL'rntio11
of its transmission Jin<.'. "'Wherefore, hn,·i11g fully a11S\\"l'red, ddl'udn111
prays judgment that such actua l <lamagt•s as dl·foud:rnt mny Jta,·e sn:;tained by reason of th e coustruetion aucl opPrat ion of tlc·frndaur's t1·ausmissio11 line lie asrPrtaiue<l allll ck•termi11ed, and that the defon<lant, 011
payment of any amount assessed as damages, b<.' gran ted a perma11t•nt
right of \\"ll,Y OYer and through the plaintiff's l ands described in tht•
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complnint; nlHI for ,:tH·h oth<·r a11tl furthrr rdi!'f a,: th<· e<mrt rn ny d<·1•111
mC'ct nllfl prop<·r.
Till' followi11~ i:<,:t\(•,: \\'<'I'<' :<nh111irt!'d t•J tht· jmy a 1ul tlw ir a 11swt•r
tltl'l'l't0 :
1. l>id t II!' d<·fr11da 111. II" i rl1out ag1·t·1·111t·11t, <·111<'1' 11p1rn th!' lands of
tl1r pl11i11 tiffs. dil! hoh·:; aud pla<'<' poll>.-; atHI ;:ning wi rrs thrn·npon aud
<·ou:;nm·t :1111! n:<c• a trn11;;111is,:io11 li1w tlu·rP011 . a,: :1ll<>ir<·cl in 1·0111plni11t?
.\11s1r<·r : Ye·,:. ( By 1·011:;1•111. )
:L lf :::n. was th1· tra11,:111i~,:io11 li 1u· c·o11:Hr111·tc·d 011 rlH· rigl1t of way
,,f thl' Graha111 ( '01111ty Haill'Oad Co11q1a11y, a~ all<·w·d in th<· an:::wer ~
.\11:;w1•1·: Y1•,.: ( l1y !'OJ1,:<·11t I. «xc·1 pt 1111<• \\·ir1• fo!· :?~ frc·t ."1.6 iul'hr!' o\·1·r
tit<' right of \\·ay.
;;. Han· plai11tiff,: ,:aid l1111cl,: lie<·u tli111i11 i~hc·d in rnlnr u:; a r<•,.:u\t of
ti!(' lor atio11. 111ai11tc•11:111<·c· and u:;r of the d<'ft•nda11t',: transmission liul"
1111 a11CI aero,::; ~aid l a 11 d~ ~ .\11sw1·r: Y<·"·
4. If i;o, "·Lat p<·rnrn111·11t damnge or eo111pc·11:;ati o11 i:; the plaintiff
c·11titled to r1•c·on· r of defr11dant by rl'nso11 tht•n·of ? .\uswer : ;f:l,12J.
The 1·0111·t lwlo\\· r1·11<l<"n•d j11dgme11t on the wnlic:t. Tht> ck·fcmlunt
111nd" 1111m<·ron:< c•x<·<·p1in11,: :111cl a:<::'ig111111·11ts of <>rror aJH I :q>1walrcl to tit<'
Su pn·m r f'onrr.
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T. Ji . .J1•111.-i11s fur 1ilai11! i.~i'.
It. /,. Philli11s 1111rl ·"'· 11'. !Uw·I.- fur d1•.f1•111luid .

'

~~

l
\

j

<.'1•.1111-;::-ox .• J. Tiu· trn11:<111 i,:-<io11 1i111· of clefrmla 111 wa"' ro11:::rructc•cl
a clistallC<' of :!.l!l:! f <·<·I n11gliHg nero:>s plaiutiff'" ~q:;~ -aerc· tr nrt a 11d
lfll frc•t a<'ro:;s hi s :!.O!J-ant· trart. T lwre an· 1:! pnl1·;: aJHl our hnH·!'
pok· 011 tlu· laud . Tiu· power l'a hlc•s ~ag dow n :nul an· ahont 1;, to :!l
foet from the· gro1111d :1111! r·arric•;: 6G.OOO rnlta~1·. Thr l'lnilllitf tP::t ifi<'d
ill part unobjrrtc•d to:
"Thr tra11sm i,,sio11 i:< c·o11:'t1·m·tc•tl 011 l'oh ·~ :<t•t :d1011t :100 fr1·t apart
on which nre plm·c•d two noss or angle bar:> 0 1· fr:1111t•s 1111 whil'h thrl'c
powrr rablrs arP ;:t rn11g-. Thr w in·~ :in• ahour s frrr "·iclt-. abont fo11r
fort from tht' pol1•,:.
Thc•r<' are t•ight g-uy rabh·"· :::ix of which
attac::h to }JO\n•r poh· with 0 1u• l'll!l aJl(I nngk• off 1111<1 intc·r~<·c· t with mN ul
bnsc to go into thr ground ahout fort~· frrt from th r powrr pole. Thr11
there is a nothrr gu~· pole that sets 011 thr op po;;itc :;i<le of the rn ilroad
with a guy wire nmuing off from it. Thrre is one "H" frame con,.:tructe<l of t\\·o npright pole:; with cross-nrm and rables from one pole
I nm familiar with it null know the natural
to thr other.
adaptability or uses of that land at the ti me th e transmission wns built
on it an<l haYc au opiuion as to what was its fair markt>t rnluc of tlw
first tract clesrribe<I in the romplaint immediately hrfore the trnns-
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1111ss1011 li11c· \\·as hnilt ac·ross it. [ r wa s riirltt thousaucl 1 lollar~. Tiu·
uses 01· rnpahi li ties of this pro1wrty \\·as :dfec·trcl h.'· tl11· <:omtr11c·tio11
of thr tra11smil'sio11 li11r. Immrcliatc·l:· nftrr nnd c·o 11s iclrri11g th C' tl'llll"111issio11 li11r 011 it, thP fair markC't ntlnc· \\·as nh1Jut fin• thomn111l dollar.•.
That la11cl was b:· irs locntion and 11ntnr:tl aclap tauiliric·" ~ nitalil e for
fo rming, wntfl·-power. for buildi11g or rC'sidential purpoH•:<. Th e· tra11•mission line r1111s ll<'llr to the rnost clesirable part for d wd lin~ 1n11·po~c·:<.
T he lowC'r trnct, thr sc•Mncl. c!Pseribt•tl in thP c·otnplaint M11t:t i11:< ~.Utl
acres. The cli stnnc·c• of tlw trnnsmi;;sion line a e·ro~s it is l!l7 frN. X n
polrs are sc•t on it. Thr mnrkrt nilne of it at the time hnilt :uul without the trn11s111 ission li111· wa;; :j::2;·,o. ·1111111ediat <'ly aftc·1· :111C! wi th rli1· li111·
on it. it was *1.iO."' ('ris11 r . T.ir1lil ( 'u .. :!01 X. < '. •.tfl.
::Ua11y \\·itnrs:ws e•onoboratC'cl the plaintiff. Tl1<' dPfrwlant':< wir1w:.:•1·.•
estimatc·cl th r. dnmagc• from *:!-!.> to :i;:rno.
•\witness for plai11t~ff, Claude Cape•, testified i11 part : "111 111:· t1p i11 i•J11
the r easo11able• 111:1rk<'1 rnlue of both trnrt:.: just !><'fo l'<' tlw tra11 ~1 11i:.:si o 11 ·
li11P was huilt w a ,: hC'twc·c·11 st·n·n a11d c·ii,rh t tho11:.:n11d d 11ll ar~. :111d jn"t
nftrr the• e·rC'<"t io11 of the· tr:111s111 issio11 li111• :11·1'0:<:.: tlt .. 111 tl 1C· markc·• n iln1·
1rns three thousa11d dollars."
O n c·ross-Px:t111i11atio11 by dc· ft>11Cla11t, tli l' 11·ir111·:<..: ~t:t1l'd : "'!::'011 11· p11lt·:.:
:i re 1.J to 20 fc.l'l fro111 railroad. l attt·ihut e :1 11d 1111::1• 111\' Psti 111ario11
of thr cll'c·r1·11se· i11 rnluc· of t hat l:i11d ,,f *a.ooo t•1 rl1t· l'l'c'.rtio11 of tl11·
tra11smissio11 li11 t· rltruuglt it. . \ 111:111 dn11't t\•l'l like• worki11g 11ro1111c: ir
:l llti do11't foc•l like• iiYi11g :tron11cl it." ])t•fr11cl :t 11t',: C'OllllSeJ a:;hd rlu•
,1·it11ess th1' follo,ri11g qm.,,·tio11 : "Yun an• hasittfr yunr tt•:<timon:· 011 ynnr
perso1111 l likiug 01· cli ~likf' of it ~ ... \11swer: ··That i$ 1·X:t<"th- right.'" [JC'fc.11cla11t'-" ro1111sd rl11·11 1·t·q1H';:t<'cl: ""'I' :i,.k rlw 1·ourt to i 11 5;rur~· the .inry.
1101 to rou,;idc•r hi:< rnluntio11." Tlw c·onrt :.:ratrcl: " It i;; for the jnr.'" 111
say what 11·c·ight tlic•y \ri ll 1;irP l1 is rnluntio11."' Tl1t· dl'fl'11da11t c•xt'eptl'd
and nssig11ecl 1•1Tor. \re• clo 1101 tltink cleft.11cla111':: 1·u11 tl'11tio11 ca11 Lr sn.•tai11rd. Tlw 11·it111·~,, \\':ts 011 c·ross-exn111i11ati o11 auc l he• 11·ns lwi 11g q111•stionecl ns to the cln·n·asr i11 rn h1C• of the la11cl . r11 0Ljc•rtc•d to he stat c·d
"a 1111111 clo11' t fl'C'l like working around it n11cl clnu't frt·l like li,·i 11/!
nrouucl it .'' The 1111S\rC'r '·Thnt is C'xactly right "' i =- 1111 111or<' pn•jnilil'ial
t ha11 the query u110\Jjpc·tecl to.
Then agai11 \r. r. :J[atheson, a witlll'SS fo r plai11t iff, 011 c·ros~-exami11:1 ti on stnted: " The mine of the land droppe<l $3,000. I attributt· tht·
decreased Yalue of this lau<l on profits and on clanger. },rom my uuderstanding of this drnrnc·ter of po,1·er, it is du 11gero 11s and 11 n one lil.·cs /11
be near ii and I would nttribute t\\·o-thirds to that fnct."
~\Iso R alph Ramsey, n witness for plain tiff, on cross-examination
stated : "The loeatio11 of the railroad without the transmission line
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would uot reduec the Yalur so muC'h . I t. would uot hurt it as bad as the
transmission line that is ther e 110'"' Penpli· would 110{ have been af rairl
lo ha ve gone /here aud bought th~ lnnd, just the op<'ra tiou of train~. I
attribute practically all my decrease in Yaluc 011 flte fcai· JH!OJ1lc would
have of going ll1cn'. Iu making m~· opi11io11 of this rn luu t.i o11 . I t1>0k
into considr ratiou that the la nd already hacl a lntr<i<·11 of railroad r ip;ht
of way 011 it , 100 fol't wide, ,rith a eonstnwtl'd rai lroacl 011 it."'
.\11 thcsr rC'asous as to mine are prartienlly the sn111e. lt i~ \\'di
settled that the tcstimo11Y i~ hanuk•"" whrr1· silllilar te;;timo11y i,; admitted \1·ithout obj<•rtiou .. .~·Itel/on I'. I'.. it .. ]!):l X. C .. at p. Gi-!. 'f11r m1
.son ,._ Hu.rlt anan. lfl~ X. C' .• at p. :2S1, Gray r. Il:gl1 l 'ui11I, 20:J X. <'..
at p. 76-!.
011 cross-cxarni11ation of H. \·. Holl'l'IL <·0\111;><·1 for <ll'fe1tda11t •.1 rer
plainli.fj's obj1~clion n,:k<·d the \rit11r=-s tlrP folloll' ing question: .. How
close is tha t Ji11e to Your hou,;p ?'' .\11;;wrr l on·r plaintiff's oh jl'etion ):
".\bou t 66 fcrt. this. sn111<• Jin<· ... Plaiutiff':< roun~rl a;;kPd th;, wirnes~
the folloll' i11g qm•stio11: ''\rlrat i;; the efft'rt nf that line to you r proprny
ru n11i11g in 66 fc<•t of your hou:;<•. if an;· t · .\n:<1n•r: "I do11't t:tk<· tlll'
illt<'J'('St i11 it l did, owing to tl rat." (~. •·\YJ ry r· .\llSl\'Pr: " [ frp] llllt•a,:y
about. it. It is i11 a i:m·,.,. tlH·n· a111 l if the· i11:;nl11tors "houlcl l1r!':tk. it
would i::ag iu d n:;:r to nr;· hou;;e and I !'O t,.t ~a~· ir is lllinr. Thl' ~:i11w
cune is at the plnc·c 011 plai11tiff':: la11d."' The 1h·fcndn nt PX<'<'ptC'd aw l
assigned error and moYed to strike' out the wit nc::s's answer. "·£· think
defcndant opl'tH•d th<' dn•H' OY<'r plaintiff« ol1jC'rt io11 a ncl tlrc· a 1 1~\rl'l'~
011 n·dir1•e1 <·xa111i11atio11 1·:11n1ot h<· hr ld fo r pn·juclif' inl or n·,·1· r:<il1l1•
l'ITOI'. Thr witl>l'~S !'tn tl•cl a lll:1ttc1· of <:OllllllOll k1111wledgr to all.
Th r dl'fcnd1111t rxe<·p tt·d n,:,:ig11i11g <'r1·or to rill' following port ion" of tl11·
chnrge of the e·ourt lwlmr: ··Tht <·our t i11srn wr:; yon that it i;; your clnry
to rake iuro 1·011!'idrratio11 thnt all d1·mC'11t$ 0f da111n!?r to thC' laud l1y
rensou of the additio11 ll1Hl prrmant•nt bnnlen of rhr transmi",;io11 li 111-.
i:urh as additio11al i11f·o 11n •11 i!'11rrs ro tht· plaimiffs in the U$1' nf rlH·ir
ln 11ds and nu;· :111<1 all i11ro11w11i<•11ers growing din•<·tly or bt•iug dirc·<·tl:'.
caused bv the f•r('f•tion mHI u::c of saicl tr:rn::rnis:<ion li ne. .\1rcl itt t111~
co1111ecti~11 the court charge·:< you that if you ~honhl find fro111 tire grt'at1•r
weight of the eYi<le11cp that the hcaYil~· ehnrgcd wi res of thr clrfr11da 11 t
would prcYent persous from buyiug the trart of land at n rcnsonahl<·
market Yaluc, yon should tnkc this faet into f'ou::iclrrnt ion in ro nuretion
with all other facts trncling to 1wl11r i11g i11 Yaluc tlrC' tract of l11 11d in
question."
"The plai utiff eoutends tha t th<• laud i:o: Y<'ry rnluabl<' fo1· sc·n·ral
purposes 1111<l particularly for agricultural puq1o~rs and that it hn:> br1·11
greatly damaged by the ereetiou of these poles and the oYerhnngiug wire,;.
1
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Hl· contends it c·nrrirs n Yoltnge of 66,000 n11d that it~ prrsencc is
dangLrous nud that it is cnlrulnkel to cletc•r peoplr frolll wanting the
land am! t herrfore damages him srriously. He courc11ds 011 account of
that people four the linrs n11d would uot wa11t to liYc 11enr thrm or eultirntc the lands n11cler thrm. He, tl1errforc, says you ~houhl awa rd hi111
:mbstnntial <lamagrs for the erectio11 of the li11es m·t•r hio: la11cl.''
'Vr thi11k th r rxcrptions and nssignme11ts of «rror e·a1111ot he H1stai11c•d.
In R.R. I' . •·lrm.ficlcl, 167 X. C., at p. 467, ~pcak i11g tu the· $Uhjret, we
find, citing 11umc•rous authoriti<>.s. the followi11g: " 111 th<'~P awl all other
rnses wherr this qurstio11 of co11de11111i11g a right of wn~· is ,:ub,.:ta 11tia1J,,·
prrsented, thr pri11<'ipk as statecl, i,: 011ly i11te11dr1l to (•X('ludr <-u11side·rations of sentimr11t or pPrso11al a1111oya1u•1· de!tad1rcl frm11 a11y c·ffc.et 011
th<' pecuniary rnlur of thl' propr rty or thr allown 1wr of d:1111agt·~ pure·!.'·
of a spcrulati\'<' C'hara<"lt•r, a11cl nerordi11gly it is hrld hrn· :1 111! i11 we·ll
ro11siderrcl rnsC's elsc·wh<'l'l' that in aw:mli 11g d:1111agc•,: for n railroad
right of 'my plai11tiff shall IH· :illowed to rrc-on·1· the• m:trkc·t Yahw 1Jf
the propc•rty artunlly i11<'h1dc•cl. all(I for tl u· i111pniru1<·11t of rnh1C' done·
to th<' !'C'lllni11dPr. n11d that i11 nH•c•rtai11i11g tl1r amon11t it i~ prop<'r.
:tn1011g othrr thi11g,:, to 1·n11~idrr the i11e·o11n·11ic•11i·c• a11d n1111oyn11c·c·~ likely
to urise i11 th r urd<'rly <·xrrrisc• of th!' ea~e·111c· 11t \\·hic·h i11trrfrrc witl1
the use and propc·1· n1joy111C•11t of tllC' propt•rty liy the Ull'lll'I' and "'hid1
S<'n!<ihly imp11ir it ~ rnhw. :111d i11 this 111ny lil· inC"lu1k·d thr i11j11ry nnd
:u111o~·n11ce from the .iarri11g, 11oiH'. srnokr, ri11clc•r:-:, C"te .. from thr op(·1·atiug of trnius :111d al,:o cl:111ingc from fires to tin• extent that it exist:<
from c·lose proximity of the propc·rty a 11cl 1101 attribntabk• to clefc.11da11t',:
llC'glige11CC'." n. I:. I'. Jla1111fa cf uri11g ('11 .. J6!l X. c., at p. 161-t.
In Cri1;p c. Light «u .. tOl X. C., :1t p. ,jO, citiug tlw ahon· principlt·
set forth i11 R . H. '" .llfg. Co .. 1<1tpra. it is sa id: "The• c•,·idc•11cc· eo,·ered
a \ride range, but \H' t!o 11ot th ink it \\'::lS so rr rnotl'. eo11jt•rtm·nl or
,,peC"nlatin• that we• C'oultl hold it. if C'l"l'Or, rr,·cr:<iblc· or pn•juclit·ial. '\re·
think the e\·idr11t•c that the pOll'l'l' li11c 01·<'r the· propt•rty C'a rrie•d 66.00ll
rolts, a circumstall{'l' to be ('OHSidcr('t! hy the· jury. n. r:. I'. Jiff!. Co ..
169 ?\.
136."
On <lefen<laut's motio11 a11cl \\'ithout objC'c·tio11 011 thr parr of plai11tiff
the court below n11dc•r proprr i11strur1io11s n11d i11 eha rp:c of the• sheriff
p<'rmitted the jury ''to Yisit nud Yit•\\' the premises in ro11tr0Yrrsy."
From a careful rxamination of the recort! n111l nblr bri<'f>< of <·onus"!
we cnn find no pr<'juclirial· or l'C'Yc rsihlc error.
:Xo error.
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Kea Jackson, Mattie's nine-year-old
daughter, gave similar testimony, but she
later picked Milo out of a videotaped lineup
(although she was unable to pick him out of
a previous photo lineup).
Anita Nance testified that on the day
prior to the murder, she, James, Alganette
Trevillion, and a friend of Alganette's came
to Atchison and stopped at Burnett's residence. Alganette went in, and, on the return trip to Kansas City, described the
layout of the house and the location of the
same. Anita testified that the following
day, she, James, and Milo went to Atchison
to rob Burnett.
Anita testified that Milo went to Burnett's door in an attempt to purchase cocaine, but that Burnett would not let him
in. Anita testified that later, they i·eturned
to Burnett's and James and Milo went inside, she heard a gunshot, the two came
out with stolen property, and, on the return
trip, they disposed of a gun by throwing it
out the car window.
The defense, in cross-examination of Anita, suggested that her credibility was low
because she had previously lied on the
stand and was testifying under a grant of
immunity. The defense suggested that she
was a more active participant in the robbery than she claimed.
Anita's credibility was certainly suspect,
and a rational jury could have disbelieved
her. However, a rational jury could have
believed her because there wa~ corroborating evidence: Ivan Cushinberry testified he
saw Milo come to the door the afternoon of
the murder and attempt to purchase cocaine from Burnett, and Mike Wagner
found a gun on the highway in an area
consistent with Anita's testimony.
Certainly, there was a question for the
jury, but th~re is sufficient evidence to
convince us that a rational factfinder could
have found the defendant guilty beyond a
reasonable doubt.
Affirmed.
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Margaret S. RY AN and Dennis E. Ryan,
and Sue A. Ryan, Appellees,
v.

KANSAS POWER & LIGHT
COMPANY, Appellant.
Clarence A. DICKSON, Jr., and Jeanette
R. Dickson, Appellees,

v.
KANSAS POWER & LIGHT
COMPANY, Appellant.
Nos. 64319, 64381.
Supreme Court of Kansas.
July 12, 1991.

Public utility appealed from orders of
the Leavenworth District Court, Maurice P.
O'Keefe, Jr, J ., which rendered judgment
on jury verdicts in separate condemnation
proceedings concerning easements taken
for erection of high voltage electrical transmission lines. The Supreme Court, Herd,
J ., held that: {1) admitting nonexpert testi·
mony concerning public fear of electrical
transmission lines was not an abuse of
discretion; (2) admitting testimony concerning utility's duty to inform public of inconclusive studies on effects of electromagnetic fields on environment was harmless error; and (3) although comments and questions as to landowners' displeasure with
easement on their property were improper,
jury's verdict was not affected.
Affirmed.

1. Eminent Domain <:?202(1)

In condemnation proceeding to acquire
easement for installation of high voltage
electrical line, testimony regarding fear in
marketplace is admissible with respect to
value of property taken by condemnation
without proof of reasonableness of fear
since fear of high voltage line is reasonable.

I
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2. Eminent Domain e=>202(1)
Evidence G:=>501(7)
Although evidence of fear in marketplace concerning high voltage electrical
lines is admissible in condemnation proceeding, no witness, whether expert or nonexpert, may use his or her personal fear as
basis for testifying about fear in marketplace; however, any other evidence that
fear exists among public about dangers of
high voltage electrical lines is admissible,
regardiess of its source.
3. Eminent Domain G:=>202(1)

Landowner or other nonexpert witness
can qualify as witness to testify in condemnation proceeding concerning fear in- marketplace of high voltage electrical lines if
he or she establishes through foundation
that members of public have conveyed such
infonnation to landowner or other non·
expert witness.
4. Eminent Domain e=>202(1)
Admission of nonexpert testimony concerning public's fear of electrical transmission lines was not an abuse of discretion
in condemnation proceeding; landowners'
presentation of witnesses and their testimony acknowledging awareness of studies
and articles dealing with possible ill effects
caused by electrical transmission Jines laid
proper foundation for qualifying them as
witnesses of fear in m~rketplace.
5. Eminent Domain G:=>205
Sole objective of condemnation case is

to compensate landowner for actual damages suffered, and damages which are
s~culative, conjectural or remote are not
to be considered for compensation; however, any loss of market value proven with
reasonable degree of probability s hould be
compensable, regardless of its source.
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6. Eminent Domain e=>202( 1)
General purpose of a llowing expert
testimony on public's fear of e lectrical
transmission lines in condemnation action
is to show factors considered by witness in
reaching estimated value of property and
damages s uffered.

7. Evidence cS:>471(20)
Nonexpert witnesses are not qualified
to testify concerning value of property in
condemnation action; however, nonexpert
qualified witness may corroborate and provide foundation testimony for expert testimony on damages.
8. Eminent Domain G:=>202(1)
Landowner who is qualified to testify
as to value of his own property in condemnation action is prohibited from testifying
about personal fears of electrical transmission lines and their effect on value of
property; however, landowner and other
nonexpert witnesses are not precluded
from testifying about fear of such lines in
marketplace once landowner has been qualified by showing he has knowledge of such
fears other than his own.

9. Evidence <:?361
Newspaper articles on subject of hazardous effects of electrical transmission
lines were properly admitted over hearsay
objection in condemnation action because
articles were not offered to prove fact that
electrical transmission lines cause harm to
plants, animals and humans, but rather
were admitted to support expert opinion
that public was aware of possible danger.
10. Evidence cS:>318(6)
Newspaper articles on subject of hazardous effects of electrical transmission
lines did not qualify under learned ~reatise
hearsay exception in condemnation action.
Rules of Evid., K.S.A. 60-460(cc).
11. Evidence cS:>361
Newspaper articles are generally admissible to show public knowledge.
12. Evidence €=>555.6(2)
No error occurred when trial court allowed expert to testify as to value of property at trial of condemnation action, even
though expert could not give opinion as to
value of property at deposition on day before trial; expert provided estimate of his
opinion on value of property based upon
facts known to him at time of deposition
a nd, upon his retaining all the facts, was
able to make final determination of value
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Rules Civ.Proc., K.S.A. 60-

13. Pretrial Procedure cZ=>l9
Trial court is vested with broad discretion in supervising course and scope of
discovery.
14. Appeal and Error cZ=>970(2)
Trial court has discretion on admission
or exclusion of evidence, and that decision
will not be disturbed on appeal absent
showing of abuse of discretion.
15. Pretrial Procedure cZ=>l5
Purpose of discovery is to eliminate
clement of surprise from trials, to simplify
issues and procedures by full disclosure to
all parties of anticipated evidence and factual and legal issues, and to consider such
matters as may aid disposition of action.
16. Evidence cZ=>555.6(2)
No error occurred when trial court in
condemnation action refused to strike testimony of experts regarding public fear of
high voltage electrical transmission lines,
despitP. contention that neither expert could
state at his deposition that fear existed in
marketplace, inasmuch as there was no
record t-0 show why experts could not state
that fear existed at time of discovery or
why their opinion changed at time of trial,
it was unlikely that utility was surprised by
testimony, and full cross-examination of experts was permitted so that jury could
weigh probative value of their testimony.
17. Eminent Domain cZ=>202(1)
Allowing testimony regarding public
utility's duty to inform public of inconclusive studies on effects of electromagnetic
fields on environment was error in proceeding concerning condemnation of easements
for high voltage electrical transmission
lines.
18. Eminent Domain cZ=>262(5)
Although testimony regarding public
utility's duty to inform public of inconclusive studies on effects of electromagnetic
fields on environment should not have been
admitted in action concerning condemnation of easement for high voltage electrical
transmission lines, error was harmless in
light of all other relevant evidence.

189

19. Eminent Domain cZ=>219
Although questions concerning landowners' displeasure with easement across
their property were improperly asked in
condemnation proceeding, no mistrial was
warranted because jury's verdict was not
affected.
20. Eminent Domain cZ=>l30, 202(1)
Condemnation proceeding is sober inquiry into values, designed to strike just
balance between economic interests of public and those of landowner, and in striking
that balance there is no room for appeals to
prejudice against condemnor or sympathy
for landowner; neither relative financial
position of parties nor landowner's unwillingness to sell are relevant to issues of
value and damages.
21. Appeal and Error cZ=>l060.1(1)
Although trial court is in better position than appellate court to determine
whether verdict resulted from asserted
misconduct of counsel, and its conclusion
will not be disturhed unless it is plainly in
error, where right to fair and impartial jury
has been prejudiced, new trial will be
granted.

Syllabus by the Court
1. In a condemnation proceeding to
acquire an easement for installation of a
high voltage electrical line, testimony regarding fear in the marketplace is admissible with respect to the value of the property taken by condemnation without proof of
reasonableness of the fear since fear of a
high voltage line is reasonable.
2. Evidence of fear in the market·
place is admissible in a condemnation proceeding but no witness, whether expert or
non-expert, may use his or her personal
fear as a basis for testifying about fear in
the marketplace. Any other evidence that
fear exists in the public about the dangers
of high voltage electrical lines is admissi·
hie, regardless of its source.
3. A landowner or other non-expert
witness can qualify as a witness to testify
concerning fear in the marketplace if he or
she establishes through foundation that
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members of the public have conveyed such
information to the landowner or ot her nonexpert witness.
4. The sole objective of a condemnation case is to compensate the landowner
for actual damages suffered. Damages
which are speculative, conjectural, or remote are not tc be considered for compensation. However , any loss of market value
proven with a reasonable degree of probability should be compensable, regardless of
its source.
5. The general purpose of allowing
expert testimony on fear of electrical transmission lines is to show the factors considered by the witness in reaching an estimated value of the property and damages
suffered.
6. Non-expert witnesses are not qualified to testify concerning the value of the
property. However, a non-expert q ualified
witness may corroborate and provide foundation testimony for the expert testimony
on damages.
7. A landowner who is qualified to
testify as to the value of his own property
is prohibited from testifying about personal
fears of electrical transmission lines and its
effec t on the value of the property. However, the landowner and other non-expert
witnesses are not precluded from testifying
about fear ir. the marketplace once the
individual has been qualified by showing he
has knowledge of such fears other than his
own.
8. Newspaper articles on the subject
of hazardous effects of electrical transmission lines do not qualify for the learned
treatise hearsay exception. Nevertheless,
newspaper articies are generally admissible
to show public knowledge.
9. The trial court is vested with broad
discretion in supervising the course and
scope of discovery. In addition, the trial
court has discretion on the admission or
exclusion of evidence, and that decision will
not be disturbed on appeal absent a showing of abuse of discretion.
10. The purpose of discovery is to
eliminate the element of surprise fro m trials, to simplify issues and procedures by
full disclosure to all parties of anticipated

evidence and factual and legal issues, and
to consider such matters as may aid in the
disposition of an action.
11. A condemnation proceeding is a
sober inquiry into values, designed to
strike a just balance between the economic
interests of the public and those of the
landowner. In striking that balance, th'.!re
is no room for appeals to prejudice against
the condemnor or sympathy for the landowner. Neither the relative financial posilion of the parties nor the landowner's unwillingness to sell are relevant to the issues
of value and damages.
12. As a general rule, this court has
adopted the view that the t rial court is ir. a
beti;er position than an appellate court to
determine whether a verdict resulted from
the asserted misconduct of counsel, and its
conclusion will not be disturbed unless it is
plainly in error. Where the right to a fair
and Impartial jury has been prejudiced,
however, a new trial will be granted.
Robert D. Beall, of Davis, Beall, McGuire
& Thompson, Chartered, Leavenworth, argued the cause and was on the briefs for
appellant.
L.D. McDonald, Jr. of McDonald Law
Firm, Overland Park, argued the cause,
and Ronald D. Garrison, of the same firm,
was with him on the briefs for appellees.
HERD, Justice:
This is a condemnation case in which
Kansas Power & Light Company (KPL)
appeals from t he judgment of damages
awarded by separate juries to the Ryans
and Dicksons, landowners in easement condemnation proceedings. Primarily, KPL alleges error in the admission of testimony
by non-expert witnesses regarding fear in
the marketplace of high voltage electrical
transmission lines and its effect on property valuation. Due to the similatity of the
issues raised by KPL on appeal, the landowners' cases have been consolidated.
In April 1989, KPL took by right of
eminent domain a 100-foot easement
across 80 acres of real estate in Leavenworth County, Kansas, owned jointly by
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Margaret Ryan, Dennis Ryan, and Sue
Ryan. The easement authorized KPL to
erect "H" frame towers on the property
supporting a 115,000-volt power line. The
property upon which the easement lay contained two homesteads, cropland, and prairie grass.
Court-appointed appraisers
awarded $12,300 damages for the 10-acre
tract and $4,761 for the 70-acre tract. The
Ryans appealed the damages award to the
district court.
At trial, one of the Ryans' expert witnesses testified the damages to the 10-acre
tract, in his opinion, was $16,750. He
found the damages on the 70-acre tract to
be $22,100. A second expert for the Ryans
found damages on the 10-acre tract to be
$15,525 and on the 70-acre tract to be
$33,250.
KPL's experts determined damages on
the 10-acre tract to be $12,300 and $4,100
and on the 70-acre tract to be $4,760 and
$830.
The jury found the before valuation of
the 10-acre tract was $65,000 and the after
value was $50,000, awarding $15,000 damages. The jury found $155,000 was the
value of the 70-acre tract before the easement and $139,000 after the easement, and
awarded $16,000 damages. KPL appeals
the jury award of damages.
Also in April 1989, KPL acquired an
easement across 120 acres of real estate in
Leavenworth County, Kansas, owned jointly by Clarence and Jeanette Dickson. Like
the easement acquired on the Ryans' property, this easement authorized KPL to construct a 115,000-volt electrical power line
across the Dickson property. The Dickson
property contains a homestead, a herd of
cattle, and brome grass. Court-appointed
appraisers awarded $11,091 for damages to
the property. The Dicksons appealed to
the district court. In addition, the Dicksons alleged fraud by KPL in withholding
information from the general public on the
effect the transmission line would have
outside the area of the easement on plants,
animals, and humans.
Experts for KPL testified at trial that
the damages to the property were $11,091
and $10,500. Experts for the Dicksons of-

fered damage estimates of $54,000 and
$48,940. The jury returned
verdict in
favor of the landowners and awarded dam.
ages of $21,200. KPL appeals the jury
award for damages.

a

I
The first issue we consider is whether
the trial court erred in allowing testimony
on the topic of fear in the marketplace by
witnesses other than expert witness appraisers. KPL contends only experts in
appraisal and valuation can testify as to
the factors within their personal knowledge
which affect the value of the property appraised. KPL alleges that landowners and
other witnesses are not competent to testify regarding fear in the marketplace.
The landowners argue lay testimony of
fear in the marketplace based upon the
hazardous effects of high-power transmission lines was properly admitted as a
foundation for the expert's conclusion that
fear existed in the marketplace, which reduced the value of the property.
Both parties rely upon Willsey v. Kansas
City Power & Light Co., 6 Kan.App.2d 599,
631 P.2d 268, rev. denied 230 Kan. 819
(1981), in support of their argument. In
Willsey, the landowner's expert appraiser
in a condemnation proceeding described the
features he considered which contributed
to and detracted from the property's value.
The expert witness testified he personally
observed some buyer resistance to purchasing property with high voltage overhead
lines because of the unsightliness of the
lines and because of buyers' latent fears of
electrical transmission lines caused by
warning advertisements published by electrical companies. 6 Kan.App.2d at 601--02,
631 P.2d 268.
The Court of Appeals thoroughly exam·
ined the laws of this state and sister states
to determine whether the expert testimony
that public fear of electrical power lines
reduced the market value of the condemned land was a noncomp~nsable element of damages requiring the testimony
to be stricken. The court held that conjec·
tural damages are noncompensable, but
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found that a fear which is reasonable and
affects the market value constitutes a compensable Joss. 6 Kan.App.2d at 611, 631
P.2d 268. Thus, the appraiser's testimony,
that in his opinion fear of power lines was
so widespread as to affect market value
based upon electrical companies' warnings,
was properly admissible. 6 Kan.App.2d at
613, 631 P.2d 268. Finally, the Court of
Appeals emphasized that neither the landowner or anyone else could base an opinion
of value on personal fear. However, the
opinion of a qualified witness concerning
value was found admissible if based on the
.?xistence of fear in the buying public in
general. 6 Kan.App.2d at 615, 631 P.2d
268.

l

I
:
l

Chief Judge Foth, speaking for the Court
of Appeals in Willsey, pointed out that the
courts which have addressed the issue have
separated into three categories with regard
to admitting evidence of fear in the marketplace as affecting value of land. The socalled "majority rule" is that such evidence
is too conjectural and is, therefore, inadmissible. The second or "intermediate rule"
permits such evidence but requires the fear
to be reasonable. The third and so-called
"minority view" is that any evidence of
fear in the marketplace obviously affects
value and is admissible regardless of its
reasonableness so long as the fear is not
the personal fear of the witness. 6 Kan.
App.2d at 604--05, 631 P.2d 268.
After examining the Kansas cases on
point, Chief Judge Foth determined such
evidence was admissible but found that pri·
or Kansas case law had not adopted the
in~rmediate rule or the minority rule. He
made this comment:
"We therefore regard the question as
an open one in this jurisdiction. As we
see it, in any condemnation case the objective is to compensate the landowner
for damages actually suffered. Remote,
speculative and conjectural damages are
not to be considered; the owner cannot
recover today for an injury to his child
which he fears will happen tomorrow.

Logic and fairness, however, dictate
that any loss of market value proven
with a reasonable degree of probability

should be compensable regardless of its
source ....
"This rationale obviously leads to the
third, misnamed 'minority rule', which is
the one we prefer. In this case, however, we need not go so far. The facts
here meet the test of the 'intermediate'
rule, which we believe is the most stringent rule which can justifiably be applied
against the landowner." (Emphasis added.) 6 Kan.App.2d at 611, 631 P.2d 268.
Thus, the Court of Appeals found admission of testimony concerning fear in the
marketplace was proper \vithout definitively deciding whether it was adopting the
intermediate rule or the minority rule.
Chief Judge Foth stated, however:
"Once again, however, the evidence in
this case makes it unnecessary for us to
choose. The landowners' expert testified
to the perceived basis for popular fear,
and that was the warning campaigns con·
ducted by electric utilities themselves.
He spoke of those campaigns from personal knowledge; their existence was not
disputed, though their significance was.
Although not a factor in our decision, it
seems highly inconsistent for a company
to warn the public repeatedly of the danger with which · an instrumentality is
fraught, and then say the public fear of
that instrumentality is groundless. A
certain amount of fear and a healthy
wariness in the presence of high voltage
lines strikes us as eminently reasonable."
6 Kan.App.2d at 614, 631 P.2d 268.
[1] We submit that in effect the Court
of Appeals adopted the "minority rule" in
Kansas in Willsey and we agree with its
rationale therein. Accordingly, in a condemnation action to acquire an easement
for installation of a high voltage electrical
line we find evidence of fear in the marketplace is admissible with respect to the value of property taken without proof of the
reasonableness of the fear. As the above
discussion indicates, fear of a high voltage
line is reasonable.

(2, 3) Furthermore, we conclude from
our analysis of Willsey and our adoption of
the minority view that evidence of fear in
the marketplace is admissible but that no
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witness, whether expert or non-expert, may
use his or her personal fear as a basis for
testifying about fear in the marketplace.
However, any other evidence that fear exists in the public about the dangers of high
voltage lines is admissible, regardless of its
source. Thus, a landowner or any other
non-expert witness can qualify as a witness
to testify concerning fear in the marketplace if he or she establishes through foundation that members of the public have
conveyed such information to the landowner or other non-expert witness.
The Willsey holding was affirmed in
Masson v. Kansas City Power & Light,
Co., 7 Kan.App.2d 344, 345, 642 P.2d 113,
rev. denied 231 Kan. 801 (1982), and in
Meinhardt v. Kansas Power & Light Co.,

'.

' :
~

:

< .

,,"

8 Kan.App.2d 471, 661 P.2d 820 (1983). In

Meinhardt, a condemnation proceeding,
the trial court refused to admit the testimony of Dr. Beck concerning the alleged hazardous biological effects created by overhead transmission lines. The Court of Appeals affirmed the trial court ruling. Dr.
Beck's qualifications contained no formal
medical training, and he could not conclusively state that hazardous biological effects were created by the power lines.
Rather, he testified as to various research
projects conducted nationwide, but found
few conclusions from the studies. Thus,
the court determined Dr. Beck's testimony
would have unlawfully invited speculation
by the jury concerning loss and was properly refused. 8 Kan.App.2d at 472, 661 P.2d
820.
In Meinhardt, the landowner unsuccessfully alleged Dr. Be~k's testimony was necessary to meet the foundational requirement imposed by Willsey for admission of
opinion testimony taking into account public fear of power lines. In rejecting this
argument, the Court of Appeals stated:
"(T]he landowners misconstrue the holding of Willsey. There the court concluded that while neither the owner nor anyone else may base an opinion of value on
personal fear of power lines, an opinion
of value of a qualified witness based on
the existence of fear in the buying public
in general which affects market value is
admissible. [Citation omitted.] The

court did not specify a minimum level or
foundational testimony regarding th~
reasonableness of the public fear which
must be produced before an appraiser's
opinion which takes that fear into ac.
count may be admitted." 8 Kan.App.2d
at 472-73, 661 P.2d 820. (Emphasis add.
ed.)
The Meinhardt court concluded the dis·
trict court properly excluded the evidence
primarily because Dr. ~eek failed to quali·
fy as an expert on the biological effect of
overhead transmission lines. Thus, the
case did not turn on admissibility of e\'i·
dence of fear in the marketplace although
it affirmed Willsey. 8 Kan.App.2d at 473,
661 P.2d 820.
In the condemnation proceedings presently under consideration, the landowners'
expert real estate witnesses each testified
that in their opinions, fear of electrical
transmission lines existed in the buying
public, which thereby reduced the value of
the property. These conclusions were
based upon personal experience and the
observation of warnings executed by electric companies. The witnesses also stated
they were aware of studies and articles
dealing with the element of fear and the
possible health hazards generated by high
power transmission lines.
Counsel for the landowners also ques·
tioned non-expert witnesses and the land·
owners themselves about fear of electrical
transmission lines. Two KPL employees
testified thEy were aware of studies and
literature regarding the effect of power
lines on plants, animals, and humans and
believed the studies were inconclusive. In
addition, a realtor in the area testified that
in his experience buyers resisted property
with electrical power line easements based
on fear of the power lines and concluded
this fear depressed the market value of
such properties. The landowners also testified that they were aware of articles con·
cerning the fear of effects of power lines
on the environment and humans. Further,
the landowners stated they had attended
community meetings involving discussions
of high power electrical lines and heard
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KPL contends the admission of non-

expert testimony concerning fear of electrical transmission lines was prejudicial and
an abuse of discretion. We do not agree.
(5) The sole objective of a condemnation case is to compensate the landowner
for actual damages suffered. Damages
which are speculative, conjectural, or remote are not to be considered for compensation. However, any loss of market value
proven with a reasonable degree of probability should be compensable, regardless of
its source. Willsey, 6 Kan.App.2d at 611,
631 P.2d 268.
In Willsey and Meinhardt, the Court of
..\ppeals concluded a qualified witness
should be allowed to testify as to his opinion that fear of power lines causes resistance by prospective purchasers and thereby reduces the market value of the property. Fear in the marketplace that actually
reduces the value of the property is a
factor considered by qualified witnesses in
arriving at an opinion on the value of a
specific piece of property.
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The same analysis applies to the case at
hand. Fear of electrical transmission lines
and the effect of this fear on the buying
market was only one factor considered by
the expert witnesses. The experts testified
they also considered comparable sales, nuisance, and unsightliness in their calculations of damages. The landowners' presentation of witnesses and their testimony acknowledging an awareness of studies and
articles dealing with the possible ill effects
caused by electrical transmission lines laid
a proper foundation for qualifying them as
witnesses of fear in the marketplace. We
find no error in the trial court ruling.

II
[9, 10) Closely related to the first issue
is KPL's assertion tllat the trial court
abused its discretion in allowing testimony
by the expert witnesses regarding fear in
the general public based upon newspaper
and magazine articles and other literary
works and in allowing into evidence a magazine article to support tile allegation of
fear in the marketplace. KPL argues the
articles were offered as hearsay and do. not
qualify for the learned treatise hearsay
exception. K.S.A. 1990 Supp .. 60-460(cc).

[6-8) The general purpose of allowing
expert testimony on fear of electrical transmission lines is to show the factors considered by the witness in reaching an esti·[11] KPL properly argues that newspamated value of the property and damages
suffered. Non-expert witnesses are not per articles on the subject of hazardous
qualified to testify concerning the value of effects of electrical transmission Jines do
the property. However, a non-expert quali- not qualify for the learned treatise hearsay
fied witness may corroborate and provide . exception. Powers v. Kansas Power &
foundation testimony for the expert testi- Light Co., 234 Kan. 89, 102, 671 P .2d 491
mony on damages. A landowner who is (1983). Nevertheless, newspaper articles
are generally admissible to show public
~11alified to testify as to the value of his
own property is prohibited from testifying knowledge. Hudson v. City of Shawnee,
about personal fears of electrical trans- 246 Kan. 395, 407, 790 P.2d 933 (1990). In
mission lines and its effect on the value of the present action, the landowners did not
the property. See Yagel v. Kansas Gas & introduce the articles to prove the fact tllat
Electric Co., 131 Kan. 267, 271, 291 P. 768 electrical transmission lines actually cause
11930). However, the landowner and other harr.i to plants, animals, and humans.
non~xpert witnesses are not precluded
Rather, the articles were admitted to supfrom testifying about fear in the market- port the expert's opinion of public awareplace once the individual has been qualified ness of the possible danger. See Phillips
by showing he has knowledge of such fears Pipeline Co. v. Ashley, 605 S.W.2d 514,
other than his own. Fear in the market- 519 (Mo.App.1980); Arkansas Louisiana
place is not a technical subject requiring Gas Co. v. Cable, 585 P.2d 1113, lll6
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(Okla.1978). Thus, the hearsay exception
was inapplicable, the articles were properly
admissible, and we find no abuse of discretion.

III
[12) Next, KPL alleges abuse of discretion by the trial court in failing to exclude
portions of the testimony of two landowner
expert witnesses. KPL contends it was
error to allow the appraiser Jerald Job to
give his opinion of the value of the Ryans'
property at trial when he could not give an
opinion of the value of the property at his
deposition the day before the trial. KPL
also asserts that neither of the Ryans' expert witnesses could state at their depositions that fear existed in the marketplace
although both testified at trial that such
fear existed. Thus, contends KPL, it was
surprised at trial and had no time to prepare for the testimony in light of the expert's changed opinions. KPL argues it
was error to deny its pretrial motion to
exclude the testimony as contrary to
K.S.A.1990 Supp. 60-226(b)(4XA)(i).
From the outset, we point out that KPL
has failed to provide this court with a
record of the depositions at issue. Therefore, we are limited to a review of the oral
arguments at the pretrial motion to exclude
the testimony. The Ryans concede that
Job was unable to provide final figures at
the deposition on his opinion of the market
value of the property. However, Job explained at the deposition that to reach a
final opinion it was necessary to confirm
two comparable sales. Job provided an
estimated value at the deposition and attempted to contact KPL's attorney that
same evening to provide the attorney with
his final opinion as to the value of the
Ryans' property.
K.S.A.1990 Supp. 60-226(b)(4)(A)(i) allows for discovery of facts known and opinions held by an expert by requiring the
expert to state the substance of the facts
and opinions to which he or she is expected
to testify and a summary of the grounds
for each opinion.
[13-15] The trial court is vested with
broad discretion in supervising the course
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and scope of discovery. Berst v. Chipman, 232 Kan. 180, 183, 653 P.2d 107
(1982). In addition, the trial court has discretion on the admission or exclusion of
evidence, and that decision will not be dis.
turbed on appeal absent a showing of
abuse of discretion. Schmeck v. City of
Shawnee, 232 Kan. 11, 32, 651 P.2d 585
(1982). The purpose of discovery is to eJim.
inate the element of surprise from trials, to
simplify issues and procedures by full dis·
closure to all parties of anticipated evidence and factual and legal issues, and to
consider such matters as may aid in the
disposition of an action. Burkhart v. Philsco Products Co., 241 Kan. 562, 570, 738
P.2d 433 (1987).
At the deposition, Job stated his estimate
of the value of the Ryans' property and
told KPL's counsel that he could not give a
final opinion until he confirmed two comparable sales. We find no prejudicial error in
refusing to strike Job's trial testimony
wherein he provided a final opinion of the
value of property following his confirmation of the other comparable sales.
K.S.A.1990 Supp. 60-226 does not require
that deposition testimony be final and conclusive. Rather, the statute provides a
method of discovery for opinions and facts
known by expert witnesses. In this instance, Job provided an estimate of his
opinion on the value of the property based
on the facts known to him at that time.
Upon ascertaining all the facts, Job was
able to make a final determination of the
value of the property. Admission of the
testimony at trial did not contravene the
rules of K.S.A.1990 Supp. 60-226, and we
find no error.
[16) Nor do we find error in the trial
court's failure to strike the appraisers' testimony regarding fear in the marketplace.
We have no record before us to show why
the experts could not state fear existed at
the time of discovery and why their opinion
changed at the time of trial. However, we
believe the issue of fear in the marketplace
and its effect upon the value of the Ryans'
property was well known to both parties
and did not come as a surprise to KPL at

RY AN v. KANSAS POWER & LIGHT CO.
trial. Finally, we find that full cross~xamination of the experts was permitted so the
jury could weigh the probative value of
their testimony. Rostine v. City of Hutch·
;nson, 219 Kan. 320, Syl. 117, 548 P.2d 756
(1976); Bourgeois v. State Highway Commission, 179 Kan. 30, Syl. 11 2, 292 P.2d 683
ri956). Thus, there was no prejudicial error in refusing to strike the testimony of
either of the landowners' expert witnesses.
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IV
(17, 18) KPL argues the trial court
erred in allowing testimony regarding appellant's duty to inform the public of inconc1'.lsive studies on the effects of electromagnetic fields on the environment. The
landowners contend questions about the
perceived duty of KPL to provide the pub·
lie with information from studies on the
controversy of possible ill effects caused by
electrical transmission lines was relevant to
the issue of whether there was sufficient
information available to the buying public
to support an expert opinion that a general
iear of power lines would negatively affect
the value of the landowner's property.
We have already determined therP. is no
minimum foundational requirement which
must bE: met for a witness to testify concerning his or her opinion that fear exists
in the marketplace and that such fear depletes the value of the property. The expl!rt can testify as to the basis of his or her
opinion, but the expert's opinion cannot,
however, be based upon a personal fear.
Testimony by KPL employees, that they
were aware of studies concerning the effects of electrical transmission lines and
their conclusion the studies were inconclusive, was n0t relevant to the issue of market value. Nor was the testimony of a
local realtor relevant wherein he indicated
a perceived duty existed for KPL to inform
the public of any damages resulting from
electrical t ransmission lines. Counsel for
the landowners questioned t he KPL employees extensively on their awareness of
numerous studies. While there is a connection between dissemination of information
about the dangers of high voltage lines and
fear in the marketplace, the e mphas is on

the duty of KPL to provide the information
was more prejudicial than probative and
should not have been admitted. But, in
light of all the other relevant evidence, we
find the admission of the evidence was
harmless error .

v
The final issue raised by KPL is its assertion that misconduct by landowners'
counsel was so prejudicial as to require a
reversal of the judgment. We disagree.
[19) First, KPL alleges that landowners' counsel questioned witnesses in
such a way as to indicate the easement was
the result of a forceful and unwanted taking.
[20) A condemnation proceeding is a sober inquiry into values, designed to strike a
just balance between the economic interests of the public and those of the landowner. Morgan v. City of Overland Park,
207 Kan. 188, 190, 483 P.2d 1079 (1971). In
striking that balance there is no room for
appeals to prejudice against the condemnor
or sympathy for the landowner. Neither
the relative financial position of the parties
nor the landowner's unwillingness to sell
are relevant to the issues of value and
damages. Masson v. Kansas City Po•oer
& Light, 7 Kan.App.2d 344, 348-49, 642
P .2d 113 (1982).
Clearly, questions concerning the landowners' displeasure with the easement
across their property were improperly
asked. The questions have no relevance on
the issue of value and damages.
[21] The record is replete with objections and motions for mistrial by KPL
based upon the prejudicial effect of the
conduct of landowners' counsel. In many
instances the objections were sustained;
however, no motion for mistrial was granted. As a general rule, this court has
adopted the view that the trial court is in a
better position than a n appellate court to
determine whether a verdict resulted from
t he asserted misconduct of counsel, and its
conclusion will not be disturbed unless it is
plainly in error . Richa.rds 1• Kansas Gas
& Electric Co., 211 Kan. 1%, 200, 505 P.2d
'
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695 (1973); Collins v. City Cabs, Inc., 192
Kan. 394, 399, 388 P.2d 597 (1964). Where
the right to a fair and impartial jury has
been prejudiced, however, a new trial will
be granted. Smith v. Blakey, Administrator, 213 Kan. 91, 96, 515 P.2d 1062
(1973); Taylor v. F. W. Woolworth Co., 151
Kan. 233, 241, 98 P.2d 114 (1940).

converted the vehicle, and awarded puni·
tive damages for the conversion. Manufacturer and dealer appealed. The Supreme
Court, Abbott, J., held that: (1) the provision in the service contract that excluded
incidental or consequential damages was
not an impermissible attempt to disclaim
lawful warranties; (2) the dealer at which
the repairs were performed was not a party
to the original sale of the van and, thus,
could not have disclaimed warranties in
violation of the Consumer Protection Act;
(3) failure to inform the consumers of a
mechanic's opinion that the fire was electrical in nature and could have been covered
under the seririce contract, was a deceptive
practice; and (4) the dealer had a valid
mechanic's lien on the vehicle and, thus,
could not have converted it.
Affirmed in part, reversed in part, and
remanded.

In the instant action, we find no line of
questioning or comment by the landowners'
counsel to be so egregious and prejudicial
to require reversal. Comments and questions as to the landowners' displeasure
with the easement upon their property
could reasonably be presumed by the jury.
Thus, the conduct of plaintiffs' counsel was
not so prejudicial as to affect the jury's
verdict.
The judgment of the district court is
affirmed.

1. Consumer Protection (P36

249 Kan. 231
Joseph L. FARRELL and Carla
E. Farrell, Appellees,

v.
GENERAL MOTORS CORPORATION
and Don Hattan Chevrolet, Inc.,
Appellants.
No. 65398.
Supreme Court of Kansas.
July 15, 1991.
Consumers brought action against
automobile manufacturer and dealer, claiming violations of the Consumer Protection
Act in connection with the manufacturer's
attempt to deny coverage under vehicle's
service contract for damages caused by a
fire. The District Court, Sedgwick County,
D. Keith Anderson, J ., found that the manufacturer and dealer committed unconscionable practices by attempting to disclaim warranties and by failing to disclose
the cause of the fire, found that the dealer

Unconscionability under Consumer
Protection Act is question of law for trial
court. K.S.A. 50-627, 50-627(b).
2. Appeal and Error (P842(2)
Supreme Court conducts unlimited review of conclusions of law, such as finding
of unconscionability under Consumer Protection Act. K.S.A. 50-627, 50-U27(b).
3. Appeal and Error (P842(8)
Supreme Court may construe written
contract and determine its legal effect, regardless of construction given to contract
by trial court.
4. Consumer Protection (P9
Sales (P267
Automobile manufacturer could not
limit or exclude warranties implied under
Uniform Commercial Code (UCC) by means
of vehicle service contract without committing unconscionable practice under Consumer Protection Act. K.S.A. 50-627(b)(7),
84- 2-316(2).
5. Consumer Protection (P9
Provision in automobile manufacturer's service contract that excluded incidental or consequential loss or damage that
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205 Cal.App.3d 1317
205 (

lar circumstances of this case, the trial
court properly found assumption of the
risk to be applicable.
The judgment is affirmed.

less than 30% of that awarded by jury was
unreasonable as matter of law, so as to
entitle property owner to recover his litigation expenses.
Affirmed.

LUCAS, P.J., and KENNARD, J .,
concur.

1. Eminent Domain <:?134

Property's fair market value is fixed.
for purpose of condemnation award, at
property's most advantageous and potentially profitable use. West's Ann.Cal.
Const. Art. 6, § 13; West's Ann.Cal.C.C.P.
§ 1263.310.
205 Cal.App.3d 1334
...ll~SAN

DIEGO GAS & ELECTRIC
COMPANY, Plaintiff and
Appellant,
v.

Donald L. DALEY et al., Defendants
and Respondents.
No. D003936.
Court of Appeal, Fourth District,
Division 1.
Nov. 17, 1988.
Electric utility brought condemnation
action to acquire 200-foot wide power line
easement across property owner's land.
The Superior Court, San Diego County,
Ben W. Hamrick, J., entered judgment
awarding property owner more than $1.2
million in damages, interest, and litigation
expenses. Electric utility appealed. The
Court of Appeal, Staniforth, J ., assigned,
held that: (1) severance damages awarded
to landowner whose property was condemned for use by the electric utility for
overhead transmission lines could include
damages associated with public fear of
electromagentic radiation from lines, at
least to extent that such fear had depressing effect on market value of adjoining
property; (2) evidence that electromagnetic
radiation from company's overhead lines
would not in fact have any detrimental
effect on humans or animals was not admissible, in order to limit severance damages awarded; and (3) electric utility's offer to settle condemnation action for sum

2. Eminent Domain <:?138
Severance damages awarded in condemnation proceeding are determined by
assessing damage to remainder caused either by act of severance itself or by construction and use of project for which property was condemned. West's Ann.Cal.
Const. Art. 6, § 13; West's Ann.Cal.C.C.P.
§§ 1263.410, 1263.420.
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3. Eminent Domain <!?138
Severance damages awarded in condemnation proceeding are not limited to
specific direct damages, but can be based
on any indirect factors that cause decline in
market value of remainder. West's Ann.
Cal. Const. Art 6, § 13; West's Ann.Cal.C.
C.P. §§ 1263.410, 1263.420.
4. Eminent Domain <:?202(4), 262(1)
Admission of expert testimony concerning severance damages in condemnation case is matter largely within discretion
of trial court, and trial court's decision will
not be disturbed on appeal absent clear
showing of abuse of discretion.
5. Eminent Domain <:?138
Severance damages awarded to landowner whose property was condemned for
use by electric utility for overhead transmission lines could include damages associated with public fear of electromagnetic
radiation from lines, at least to extent that
such fear had depressing effect on remainder of landowner's property. West's Ann.
Cal. Const. Art. 6, § 13; West's Ann.Cal.C.
C.P. §§ 1263.410, 1263.420.
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6. Eminent Domain e=>203(2)
Evidence regarding buyer fear of potential dangers associated with overhead
power lines, including electromagnetic radiation, was admissible in condemnation proceeding instituted by utility, to assist jurors
in assessing property owner's severance
damages. West's Ann.Cal. Const. Art. 6,
§ 13; West's Ann.Cal.C.C.P. §§ 1263.410,
1263.420.
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.Jl.33sC. Larry Davis and Asaro & Keagy
and Roscoe D. Keagy, Richard R. Freeland
and Arnold Neves, Jr., San Diego, for plaintiff and appellant.
Procopio, Cory, Hargreaves and Savitch
and Alec L. Cory, James G. Sandler and
David A. Niddrie, San Diego, for defendants and respondents.
STANIFORTH•, Associate Justice.

San Diego Gas & Electric Company (SDG
Evidence that electromagnetic radia- & E) appeals a judgment entered in a contion from utility's ov"!rhead line:; would not demnation action instituted by SDG & E
in fact have any detrimental effect on hu- .Jl.aasagainst Donald L. Daley and Lawrence
mans or animals was not admissible, in A. Daley (Daley), which sought to acquire a
order to limit severance damages awarded two-hundred foot wide power line easement
to property owner in condemnation action; across the Daley property, commonly
question was not whether electromagnetic known as Rancho Jamul. The action was
radiation was in fact harmful, but whether tried b~· a jury whose verdict awarded Dapublic perception of harm would have de- ley $190,000 for the property condemned
pressing effect on value of property own- and severance damage to the remaining
property in the sum of $1,035,000. Interer's remaining land.
est in the amount of $486,066.68 was as8. Eminent Domain e=>219, 262(5)
sessed on the principal amounts determined
Closing remark of condemnee's attor- by the jury. Further, litigation expenses in
ney, in which attorney suggested that elec- the sum of $365,794.53 were awarded to
tromagnetic radiation from electric utility's Daley.
overhead lines would in fact be harmful to
Daley seeks attorneys fees and litigation
animals and humans, did not rise to level of
expenses on appeal as well as affirmance
attorney misconduct requiring reversal of
of the judgment below. (Code Civ.Proc., 1
condemnation award.
§ 1250.410, subd. (b).) Daley does not contest SDG & E's right to condemn the prop9. Eminent Domain c:P255
erty.
At trial he questioned only the utility
Electric utility waived any error ariscompany's
assessment of "just compensaing out of admission of evidence of public
which
must be paid to him under the
tion"
fear of electromagnetic radiation and its
eminent
domain
statutes. (§§ 1263.310 et
depressing effect on property adjacent to
seq.)
SDG
&
E
contends
(1) the trial court
property condemned, where utility refused
over
its
objection
improperly
allowed Dato permit court to submit special verdict
ley's
experts
to
testify
that
because
there
form that would have required juries to
specify what severance damages were was a "controversy" over whether electromagnetic fields may cause biological injury
awarded based on contested evidence.
to humans and animals, they would dis10. Eminent Domain c:P265(1)
courage placement of residences within an
Electric utility's offer to settle condem- area parallel to and as wide as 900 to 1000
nation action for sum less than 30% of that feet from the edge of the easement; (2) the
awarded by jury, and more than $1 million court erroneously prohibited it from
less than jury's award, was unreasonable presenting rebuttal testimony to show that
as matter of law; accordingly, condemnee a knowledgeable buyer in the marketplace
could recover his litigation expenses.
would not be concerned with the purported
7. Eminent Domain e=>203(2)
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controversy and therefore, no diminution in
value would result from such cause; (3)
these errors prejudically affected the jury's
determination of just compensation causing
reversible error; and (4) the court erred in
finding SDG & E's final offer made pursuant to section 1250.410, subdivision (a) was
unreasonable resulting in assessment of litigation expenses in the amount of $365,794.53. SDG & E seeks reversal including
litigation expenses and remand for new
trial.
PROCEDURAL BACKGROUND
On March 29, 1982, SDG & E filed its
complaint in eminent domain to acquire a
200 foot wide power line easement across
the Daley property. At the time of filing
the complaint an order for prejudgment
possession was issued by the court requiring SDG & E to deposit $110,000, the probable amount of compensation to be awarded. This amount was later withdrawn by
Daley pursuant to stipulation of the parties. Daley answered the complaint and
later filed his list of expert witnesses identifying his evaluation witnesses as Robert
H. Williams, an expert in land planning,
and Joseph G. Johns. Daley's statement of
evaluation stated Daley was seeking compensation in the amount of $1,450,000 for
the taking of the subject property.
At the same time, SDG & E filed and
served its designation of expert witnesses,
including evaluation experts Lee C. Johnson and Joseph A.:ll.340 Gallagher as well as
three experts whose testimony would relate to the existence of biological effects, if
any, caused by overhead transmission lines.
On April 10, 1985, the parties exchanged
their statutory settlement offers. Daley
offered to settle the litigation for $750,000.
SDG & E offered to settle the litigation for
$330,000. Thereafter, SDG & E filed a
motion in limine to exclude anticipated
testimony concerning alleged hazardous biological effects resulting from the electromagnetic fields surrounding the power line.
The motion also sought to exclude certain
testimony by Daley's experts which relied
upon as a foundation information received
from other experts whose identities were

205 Cal.App.3d 1339

not disclosad before trial. The trial court
denied the motion, ruling the Daley experts
could testify to the effect on value, if any,
of public fear of overhead transmission
lines. The court declared the reasonableness of the alleged buyer fear was irrelevant and thus ruled there would be no
testimony as to specific fears or as to the
reasonableness of such fears. The jury's
verdict (by a vote of 9 to 3) declared the
fair market value of the easements taken
as of March 29, 1983, was $190,000, and
further, the severance damage of the remainder of the property as of that date was
$1,035,000. SDG & E filed a motion for a
new trial and Daley filed a motion for
recovery of litigation expenses pursuant to
section 1250.410, subdivision (b). The court
denied SDG & E's motion for a new trial.
Judgment was entered November 14, 1985.
On December 4, 1985, the court awarded
trial litigation expenses in the sum of $365,794.53.
In its determination to allow testimony
concerning the effect of buyer fear and
property values without proof of the actual
scientific basis for the fear, the court suggested that the appellate court, if the trial
court was correct, allow t he award to
stand; however. if the trial court was in
error then that pc~ion of the award (increased severance damages due to buyer
"fear" ) could be stricken so there would
not have to be a retrial. The court suggested in implementing this procedure:
"Maybe we could have some special findings in that regard so that we could
tailor all of these issues for appellate
review, depending upon the pleasures of
the parties, of course, so that all the
appellate court would have to do is make
rulings as to whether I was right or
wrong. Then it would-the award would
automatically be adjusted in accordance
with those views."
Daley agreed to this procedure for special verdicts but SDG & E rejected the use
of special verdict forms to determine the
extent to which the jury awarded severance
damages based upon buyer fear of electro·
magnetic fields.
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The Trial
SDG & E's first witness, Terry Mack
Winter described how electricity is transmitted: to transmit 500,000 volts, the systern would actually have to..l.l.341 carry between 525,000 and 550,000 volts because of
resistance or loss of energy. SDG & E
introduced as part of Winter's testimony
the environmental impact report (EIR)
which was commissioned for the project in
findings of the California Public Utilities
Commission (CPUC). Winter testified the
EIR identified several factors among others having a major impact upon the environment: (1) the noise, (2) the unsightliness
of the project's massive steel towers, and
(3) the electromagnetic fields generated by
the flow of electrical energy. With regard
to this last factor, Winter testified that the
studies conducted were "inconclusive."
Several studies had suggested that electrical fields were hazardous to humans and
animals and that there was at least a controversy within the scientific community on
this issue. One of the mitigation requirements of the EIR was that SDG & E continue to review the literature as it becomes
available on the subject.
Lawrence Daley testified the project has
ruined the beauty of Rancho Jamul. Next
called was Robert Walters, a civil engineer,
for his opinion as to the highest and best
use of the Daley property. Walters concluded the property was unusually good for
residential development. Walters also testified concerning the effect of the (SDG &
E) project on the development of Rancho
Jamul. He testified the presence of the
power line caused several problems for potential developers, raising the cost of development. These included visual impairment,
the noise of the electromagnetic emanations, construction of easement crossings,
additional landscaping to hide the easement, unusual lot shapes, the adding of
precautions to ensure safety and security
of residences adjacent to the easement, and
finally, unusual street locations and drainage configurations. Walters testified he,
as a civil engineer on another project involving 500,000 volt transmission lines, had
included a setback of the power lines of
1,000 feet in his development plans. These
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setbacks were to mitigate both the noise
and potential adverse effects of electromagnetic radiation. Walters testified he
had never done this on any other project
because he would not have been aware of
"any data to back up such a requirement."
Now he had become aware of the controversy surrounding electromagnetic radiation. He testified in the future he would
call the potential problems to the attention
of developers and "let [them] make the
decision as to how [they want] to proceed . ... '!
SDG & E sought to strike Walters' testimony because setbacks had not been routinely used by developers. The trial court
denied the motion saying "it goes to the
weight rather than the admissibility. [ fi]
This witness is testifying that based upon
most recent information that he has received, that he now feels that he has a duty
to make these disclosures to developers,
SDG & E's attorney requested he should
be allowed to rebut Walters' testimony by
producing evidence that electromagnetic
fields do not posEll.l.342any significant health
hazard. The court ruled:
"[If] the plaintiff establishes that there
is a controversy as to the existence or
none [sic] existence of a magnetic field
under high power lines, and that that
conflicting opinion or controversy is
known by people who develop property,
they are aware of it as this apparent
witness is aware of it, and that it plays
some part in the development of property
and has a negative impact so far as developers are concerned, then that's as far
as we are going to go. And we are not
going to open a Pandora's box and have
a mini trial on whether or not he's right
and who is wrong with the environmental
impact."
The trial court did not preclude the introduction of evidence to prove the controver-

sy does not have any effect on the real
estate market, stating:
"You are doing that very thing by pointing out to this witness that in three of
the current developme nts that he's work-

(
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ing on the developers are building right
up to the easement line without concern
of the magnetic field.
"You can [also] bring all of the evidence
that you want before the court that there
are ... major developers out there in San
Diego County that are building under
power lines and they are building right
to the easement and they are not concerned about the environmental impact
or the magnetic fields."
Joseph G. Johns was next offered as an
expert witness by Daley. He was of the
opinion the highest and best use of Rancho
Jamul would be a master planned community. Johns pointed to the visual component
as an adverse effect on future development. He stated the power lines and towers could be seen from approximately 4,049
acres of the ranch. With regard to audible
impact Johns stated for a substantial portion of the year the static noise generated
by electricity exceeded the level permissible
by county ordinance for residential daytime
noise (5-0 decibels) at a distance of 75 feet
from the edge of the power line easement.
During the same period the sound of power
lines exceeded the level set by county ordinance for residential nighttime noise of 45
decibels at a distance of 735 feet from the
edge of the easement. Mr. Johns noted
that on the same days, those power lines
were clearly audible (35 to 41 decibels) at a
distance of 2,070 feet beyond the right-ofway.
Johns further testified the flow of electricity through the project power lines created an electromagnetic field which extended beyond the edge of the easement; the
EIR for the project noted there was a
controversy regarding the possible health
hazards associated with this force field.
Johns was of the opinion it was a factor
that should be considered in advising future developers of the best and most appropriate use of the property.
Johns
...IJ.:u3 calculated the distance from the power
line one would have to travel to avoid exposure to electromagnetic radiation in quantities greater than in everyday life ranged
from 450 feet to 800 feet depending upon

c
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the height of the power line. As an environmental planner Johns would recommend
that no residential structure be built within
250 feet of the power line and would
strongly discourage development within
800 feet. Johns concluded that by reason
of the electromagnetic presence, "[i]t has
taken an area which would have in the
before condition been considered perhaps
one of the very first places to develop, and
it has made it one of the last places that
you would want to develop, if at all."
Daley's final witness was Robert W.
Williams, a real estate appraiser. He evaluated Rancho Jamul in its "before condition" as well as its "after condition." He
used a market approach to conclude the
highest and best use was a planned community possibly along the lines of Rancho
Bernardo.
In the market approach
Williams then appraised Rancho Jamul in
the before condition and based upon a comparison of the Daley property to twelve
other recently purchased parcels with adjustments for Rancho Jamul's size, location, etc., Williams arrived at a before value of $30,850,000. On the issue of severance damage, Mr. Williams identified the
characteristics of the project adjacent to
the easement to become less desirable and
less marketable. The characteristics were
the same as outlined by previous witnesses
(Walters and Johns). He said the visual
and audible aspects of the power line had
the greatest impact on market value.
Williams did not assign a particular dollar
value to each of the factors discussed because he could find no comparable sales of
property with 500,000 volt power lines. Instead he compared the "absorption rate" of
the property near the power lines with the
rest of Rancho Jamul. He concluded that
the property immediately adjacent to the
power line had become in his opinion the
worst land on the property for development. It would take longer to sell. The
resulting delay in development was quantified in monetary terms. Williams was of
the opinion the factors discussed would
cause a five to ten year delay in the development of the property within 660 feet of
the edge of the right-of-way, and a three to
five year delay in the development of the
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property within 1,320 feet of the easement.
Williams determined that the diminution in
value of the Daley property as a result of
the project totalled $1,266,000 or about
four percent of the before value of Rancho
Jamul.
In rebuttal SDG & E called Terry Snow,
an electrical engineer, to testify on the just
compensation issue. He did not test the
power lines running across the property.
Paul A. Manganelli, a land use planner,
also testified. He agreed with the Daley
experts that the highest and best use of
Rancho Jamul would be a planned residential community. Finally SDG & E
called its appraiser Lee C. Johnson to testi·
fy as to the before and after value of
Rancho Jamul. Johnson concluded the Daley property was worth $28~0,000. 134•
Johnson assigned a 20 percent damage figure to the land within a 600 foot radius of
each tower.

The Claims of Error
SDG & E concedes that no judgment
should be set aside or new trial g ranted
unless the error complained of has resulted
in a miscarriage of justice. (Cal.Const.,
art. VI, § 13.) A miscarriage of justice
occurs when this court. is of the ·opinion
that a result more favorable to the appealing party would have been reached in the
absence of the alleged errors. (Bedolla v.
Logan & Frazer (1975) 52 Cal.App.3d 118,
137, 125 Cal.Rptr. 59.) SDG & E asserts
prejudice occurred in allowing testimony
(over its object ion) that buye r fear of electromagnetic fields emanating from the
project would decrease the value of the
Daley property. SDG & E argues the error occurred in a llowing that testimony
when there was a conceded cont roversy
concerning the existence of adverse biological hazards from electromagnetic fields.
SDG & E further asserts the trial court
erred in ruling buyer fear. as it relates to
severance damage would be compensable
irrespective of whether such fear was reasonable, and also erred in ruling SDG & E
was foreclosed from offering testimony on
the issu e of whether such fea r was reasona ble or unreasonable and speculative. In
the trial court's opinion it was common
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knowledge there were some biological
problems associated with high voltage
transmission lines. SDG & E further complains it was erroneously foreclosed from
attempting to cross-examine Daley's experts as to the basis of t heir opinions con·
cerning the asserted controversy and furt her it was improper ly precluded from using experts to show the jury there was no
reason to deduct any value because of
some speculative assertion that electromagnetic fields caused biological hazards to
humans or animals.
DISCUSSION

[l, 2] The constitution demands the con- ·
demnee receive just compensation for the
taking of his property. (Cal.Const., art. l,
§ 19.) The term "just compensation" includes the fair market value of t he property taken (§ 1263.310) and the injury if any
to the remainder of the condemnee's property. (§ 1263.410, subd. (a).) To determine
just compensation there must be a determination of the highest and best use to which
the property being condemned can be put.
Thus the fair market value is fixed at its
most adva ntageous and potentially profitable u se. (Redevelopment Agency v. Contra Costa Theatre, Inc. (1982) 135 Cal.App.
3d 73, 83, 185 Cal.Rptr. 159.) Compensation for any injury to the remainder is
determined by assessing t he damage
caused by (1) the severance of the remainder of the property_u345taken and (2) the
construction and use of the project for
which the property taken was condemned.
(§ 1263.420.) These collectively are severa nce damages.

In determining severance damage, the
jury must assume "the most serious damage" which will be caused to the r emainder
by the taking ·of the easement and construction of the property. (L.A. County
Flood Control Dist. v. Jan (1957) 154 Cal.
App.2d 389, 393, 316 P.2d 25 disapproved
on another point in People v. Chevalie1·
(1959) 52 Cal.2d 299, 30~307, 340 P.2d
598.) The value of the remainder after the
condemnation has occurr ed is referred to
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as the "after" value of the property. The
diminution in fair market value is determined by comparing the before and after
values. This is the amount of the severance damage. (County of Santa Clara v.
Curtner (1966) 245 Cal.App.2d 730, 743, 54
Cal.Rptr. 257.)
[3) The condemnee is permitted only
one opportunity to seek compensation for
all foreseeable damage to his property resulting from the condemnation and construction of the project as well as any
improvements that may be constructed.
(City of Salinas v. Homer (1980) 106 Cal.
App.3d 307, 313-314, 165 Cal.Rptr. 65,
quoting Ellena v. State of Calif. (1977) 69
Cal.App.3d 245, 254, 138 Cal.Rptr. 110.)
Therefore, severance damages are not limited to specific direct damages but can be
based on any indirect factors that cause a
decline in the market value of the property.
(Pierpoint Inn, Inc. v. State of California
(1969) 70 Cal.2d 282, 295, 74 Cal.Rptr . 521,
449 P.2d 737.)
California decisions have indicated the
following are compensable as direct damages under section 1263.410: (1) impairment of view, (2) restriction of access, (3)
increased noise, (4) invasion of privacy, (5)
unsightliness of the project, (6) lack of
maintenance of the easement and (7) nuisances in general such as trespassers and
safety risks. (Id. at p. 295, 74 Cal.Rptr.
521, 449 P.2d 737; Sacramento, etc.
Drainage DisL ex rel. State Reclamation
Bd. v. Reed (1963) 215 Cal.App.2d 60, 71, 29
Cal.Rptr. 847; see also Pacific Gas & Elec.
Co. v. Hufford (1957) 49 Cal.2d 545, 555,
561, 319 P.2d 1033.) Several courts have
recognized that the condemnee should be
compensated for any characteristic of the
project which causes "an adverse impact on
the fair market value of the remainder."
(City of Salinas v. Homer, supra, 106
Cal.App.3d at p. 312, 165 Cal.Rptr. 65;
Ventura County Flood Control Dist. v.
Security First Nat. Bank (1971) 15 Cal.
App.3d 996, 1000-1002, 93 Cal.Rptr. 653.)
Pursuant to the foregoing rules, several
experts testified as to the highest and best
use of the Daley property and considered
the various factors which would depreciate

the remainder of the property in the after
condition.
These various depreciating
factors were not segregated out and no
particular value was assigned to any of
them. The experts in effect testified the
combination ..JJ.3 46of these factors would
have an adverse impact on the fair market
value of the property outside the easement
and quantified this effect in terms of dollar
depreciation of the remainder.
Daley's appraisers stated the visual impact of the project and the irritating noise
it generated would have the greatest effect
on the market value of Rancho Jamul.
Based upon the before and after figures,
the opinion was given that severance damage of approximately $1,266,000 was the
result. Only one of the several factors
identified by the experts as having a negative impact on the fair market value of
Rancho Jamul was the electromagnetic radiation generated by the project. This was
first raised by the EIR introduced into evidence by SDG & E. This report indicated
that several studies suggest electromagnetic radiation has a detrimental effect on
humans and animals and that further investigation was advised. SDG & E introduced the decision of the CPUC with regard to the project. The CPUC found:
"The results of studies reported to date
on biological and health effects from
electric fields are inconclusive in establishing that such effects do occur. On
the other hand, it has not been clearly
demonstrated that such effects do not
occur. If they do, in fact, occur, experts
are not in agreement that they pose a
potential biological or health hazard."
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thereon that SDG & E directs its claim of
reversible error. SDG & E's opening brief
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Upon this basis, Daley's expert included
"public fears" of the health hazards as one
of the characteristics of the project which
would have a negative impact on the value
of Daley's remaining property.
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controvery. The record demonstrates this
was but one aspect of the large presentation of facts relating to the project which
increased the severance damages awarded.

hold that the resultant diminution in value
is compensable. In the much cited case of
Willsey v. Kansas City Power (1981) 6
Kan.App.2d 599, 631 P.2d 268, the Kansas

(4) The admission of expert testimony
concerning severance damage in a condemnation case is a matter largely within the
discretion of the trial court. (Pacific Gas
& Elec. Co. v. Hufford, supra, 49 Cal.2d at
p. 563, 319 P.2d 1033.) Only evidence
which is "clearly speculative," wholly
guesswork and conjectural "is inadmissible." (City of Los Angeles v. Decker
(1977) 18 Cal.3d 860, 868, 135 Cal.Rptr. 647,
558 P.2d 545.) Any evidence which may be
fairly considered as "shedding light" on the
market value of the property will be admitted. (South Bay Irr. Dist. v. California
American Water Co. (1976) 61 Cal.App.3d
944, 991, 133 Cal.Rptr. 166.) A trial court's
ruling on the admissibility of valuation evidence will not be disturbed on appeal in the
absence of a clear showing of abuse of
discretion. Daley' s claim o!..ll347diminished
value of the remainder was in part based
upon the immediate damage to his property
caused by the public's fear of electromagnetic radiation and some speculative claims
of damages to be suffered in the future as
a result of the damage of radiation itself.

court held:
"There can be no quarrel with the proposition that 'mere fears' of injury cannot
be compensated. That accords with the
universal rule against remote, speculative and conjectural damages. If injury
should occur at some future time, that
would be the occasion to determine
whether and to whom there is liability.

(5, 6) Daley did not claim the jury could
award severance damages based upon
some possible adverse effects of electromagnetic radiation on a property. Rather, the basis of his claim was, among other
things, a calculated diminution of the
present ITlarket value of the property as
the result of the p11 hlic's · fear of electromagnetic radiation. Such a distinction has
been recognized in several courts. (Cf.
City of Salinas v. Homer, supra, 106 Cal.
App.3d 307, 165 Cal.Rptr. 65.) The jury
award here was not based upon any speculation that the electromagnetic fields do in
fact cause biological hazards to humans or
animals.

Several jurisdictions, perhaps a majority,
have recognized that buyer fear of the
potential dangers associated with power
lines, electromagnetic radiation in particular, have a depressing effect on the market
value of adjacent properties. Such cases
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". . . As we see it, in any condemnation
case the objective is to compensate the
landowner for damages actually suffered. Remote, speculative and conjectural damages are not to be considered;
the owner cannot recover today for an
injury to his child which he fears will
happen tomorrow. Logic and fairness,

J

however, dictate that any loss of market value proven with a reasonable degree of probability should be compensable, regardless of its source. If no one
will buy a residential lot because it has a
high voltage line acrosf\ it, the lot jg a
total loss even though the owner has the
legal right to build a house on it. If
buyers can be found, but only at half the
value it had before the line was installed,
the owner has suffered a 50% loss. If
this kind of lost market value is proven
to the satisfaction of the jury we see no
reason why the landowner should bear
the loss rather than the customers for
whose benefit the loss is inflicted. (Id.
631 P.2d at pp. 277-278; emphasis added.)
The Willsey decision is a review of the
positions taken in various courts throughout the country in response to this claim of
electromagnetic damage to the remainder
property. In Florida Power & Light Co.
v. Jennings (Fla.1987) 518 So.2d 895, 899,
the court held that evidence of the existence of.llscsbuyer fear of electromagnetic
radiation and its effect was admissible on
the issue of severance damage. (See also,

Selective Resources v. Superior Court
(App.1984) 145 Ariz. 151, 700 P.2d 849, 852;

zos
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United States v. 760.807 Acres of Land
(1984) 731 F.2d 1443, 1447.) A similar view
was expressed in a widely quoted federal
Court of Appeals case, Hicks v. United
States (1959) 266 F.2d 515, where the federal court held "[t]he apprehension of injuries to person or property by the presence
of power Jines on the property is founded
on practical experience and may be taken
into consideration in so far as the lines and
towers affect the market value of the land.
[Citation.]" (Id. at p. 521.)
Perhaps most significant among the
courts which adopt the view of the Kansas,
Florida, other state courts and the federal
court is the California case of Pacific Gas
etc. Co. v. W.H. Hunt Estate Co. (1957) 49
Cal.2d 565, 319 P.2d 1044. This case ap·
proved admitting evidence on the showing
that the fear of danger exists and affects
market value. The reasonableness of the
electromagnetic theory is either assumed
or is deemed irrelevant. In W.H. Hunt
Estate, the court concluded: that a line
carrying 220,000 volts of electricity is a
dangerous instrumentality is fact too

"commonly known to be disputed. " (Id.
at p. 572, 319 P.2d 1044.) On page 573, 319
P.2d 1044, the court addressed severance
damage, stating:
"No reasonably prudent person should
be expected to purchase the land here in
question without giving heed to the potentials of plaintiffs power line as well
as practical uses of the land beneath and
surrounding it, and the possible effects
of the hazard upon the uses for which
the land was otherwise suitable. No
abuse of discretion has been shown in
receiving the evidence of which plaintiff
complains."
In W.H. Hunt Estate, as in the case at
bench, the defendant's valuation witness
said in reaching his severance damage figure that he had taken into consideration
seven or eight other factors causing diminution in value. In Pacific Gas & Elec.
Co. v. Hufford, supra, 49 Cal.2d at p. 561,
319 P.2d 1033 (a companion case to W.H.
Hunt Estate, supra), the same valuation
problem was present. The Supreme Court
said:

205 Cal.App.3d 1348

"By contrast Bryant's testimony in the
present case referred only to elements
which, in his experience as a real estate
broker dealing in ranch and agricultural
properties in Shasta County, prospective
purchasers of defendants' property
would take into consideration-elements
which he testified had a bearing on the
market value of defendants' property
both before and after being impressed
with the easements sought by plaintiff.
He made it clear that he was not basing
his estimate of value on any assumption
as a fact of that which he recognized was
a mere possibility; rather, he simply
mentioned the possibility as something
which a prospective buyer would consider. He repeatedly mentioned that he had
not assigned separate sums for each of
the elements of market value and of severance damage which he had considered,
but that they had entered as 1UJ.349whole
in the final amounts to which he testified. This approach was correct." (Id.
at p. 561, 319 P.2d 1044.)
(7) The trial court here was correct in
its analysis and determination that the
truth or lack of truth in whether electromagnetic projections caused a health hazard to humans or animals was immaterial.
Rather the question was whether the fear
of the danger existed and would affect
market value. As was said in United

States ex rel T. V.A. v. Easement and
Right of Way (6th Cir.1968) 405 F.2d 305,
(reaffirming prior views),
"Since the Hicks case was decided, near·
ly ten years ago, TVA has conducted
numerous safety studies and has concluded from them that apprehension of
injuries is not founded on practical experience and should not be considered in
awarding incidental damages. The TVA
studies conducted on this issue are also
credible. However, in the final analysis,
we are concerned only with market value. Although these studies may show
objectively the complete safety of these
structures, we are not convinced that
certain segments of the buying public
may not remain apprehensive of these
high voltage lines, and therefore might
be unwilling to pay as much for the
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property as they otherwise would." (405
F .2d at p. 309.)
Cases which follow the federal rule as well
as the California rule of Pacific Gas etc.
Co. v. W.H. Hunt Estate Co. include Ar-

.
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recall Mr. Johns testified he read more
than-he read the environmental impact
report, the PUC finding, and read the
articles from the Library of Congress.
Also, he had spoken to a Dr. Beck.
Doesn't prove anything one way or the
other, but he read more than an omni.
He's a responsible planner. You can decide for yourself whether you think he's
on the right or wrong track. Damages
to the property are a lot greater than
what Mr. Williams described. Sure, he
may be in the forefront, but wouldn't we
like somebody in the forefront years ago
on toxic waste or asbestos, and how
many agencies approved toxic waste."
SDG & E's counsel objected on the
ground there was no evidence to compare
toxic waste with electricity. He stated:
"We have no residual effect of electricity in
the human body, and it's very prejudicial
for him to have argued this already and he
should be sanctioned for it." Daley's counsel stated he was responding to the argument that a governmental agency's approval of such activities makes those activities
acceptable. The court cautioned Daley's
counsel to avoid referring to matters which
in time have proven to be wrong because
that would be getting into the validity or
invalidity of the controversy. The court
then overruled the objection.

In its reply brief, SDG & E asserts
"[t]he inferred dangers of electromagnetic
radiation speculation was additionally compounded by the closing argument of Daley's attorney, suggesting that there was
some association between the electromagnetic fields and asbestos and other hazardous materials." This argument, SD & GE
claims, compounded the error in allowing
_a350the testimony of the controversy surrounding electromagnetic· fields and thus,
had a prejudicial impact on the jury's ver·
diet

The reference to asbestos was an inappropriate comparison to electromagnetic radiation because the issue was not whether
electromagnetic radiation was in fact detrimental to humans and animals. However,
the point Daley's counsel was trying to
make was that even though the government sanctions certain activities, those ac·
tivities may eventually prove to be harmful. In this context, the statement was a
fair comment on the state of the case. (See
Tobler v. Chapman (1973) 31 Cal.App.3d
568, 574, 107 Cal.Rptr. 614.)

Having reviewed the transcript of clos·
ing argument, we conclude there is no merit to this assertion. SDG & E's attorney
objected when Daley's counsel told the jury
in closing argument:
"I don't think there is any evidence to
tell us there is no health hazard. I do

Moreover, the statement did not rise to
the level of attorney misconduct requiring
reversal. Statements by counsel are not
evidence and the jury here was given this
standard instruction. (BAJ! No. 1.02.) "In
the absence of irremedial misconduct, any
prejudice is deemed cured by appropriate

kansas Power & Light Co. v. Haskins
(1975) 258 Ark. 698, 528 S.W.2d 407, South-

em Indiana Gas and Electric Co. v. Gerhardt (1961) 241 Ind. 389, 172 N.E.2d 204,
Evans v. Iowa Southern Utilities Co.
(1928) 205 Iowa 283, 218 N.W. 66, Claiborne Electric Cooperative, Inc. v. Garrett (La.App.1978) 357 So.2d 1251, Colvard
v. Natahala Power & Light Co. (1933) 204
N.C. 97, 167 S.E. 472, Ohio Public Service
Co. v. Dehring (1929) 34 Ohio App. 532, 172
N .E. 448, Oklahoma Gas & Electric Co. t'.
Kelly (1936) 177 Oki. 206, 58 P.2d 328,
Basin Electric Power Cooperative, Inc. v.
Cutler (1974) 88 S.D. 214, 217 N.W.2d 798,
Appalachian Power Co. v. Johnson (1923)
137 Va. 12, 119 S.E. 253, and State v.
Evans (1980) 26 Wash.App. 251, 612 P.2d
442. We conclude reason and case authority support the trial court's rulings in admitting evidence as to the conflict regarding
any health hazard and its effect on property value and in refusing to permit a minitrial on the truth or lack of truth of the
particular controversy.

(8)
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instructions from the court." (Tobler v.
Chapman, supra, al Cal.App.ad at p. 576,
107 Cal.Rptr. 614.)
Further, the trial court overruled the objection, implying there was no prejudicial
misconduct. The court was in the best
position to observe the demeanor of the
parties and to gauge any possible effect
the statement may..ll351 have had on the
jury. Thus, there was no prejudicial misconduct warranting reversal of the judgment.

considered but they were entered as a
whole in the final amounts to which he
testified. This approach was correct. We
conclude not only was there no error made
in the admission of the evidence challenged
here, but the procedure and testimony or
approach of Daley's expert witness was
correct. Absent the use of special verdicts
we cannot approach the issue.

v

Finally, SDG & E contends Daley
is not entitled to his litigation expenses on
this appeal. In this contention SDG & E is
IV
in error. The statute clearly authorizes
[9) One further factual situation points costs on appeal to the condemnee here.
to an affirmance of the judgment As not- (§ 12a5.140, subd. (b).) In light of our finded above, the trial court suggested the use ing no merit in SDG & E's contentions to
of special verdict forms in this case to require reversal, litigation expenses applied
tailor the issues for appellate court review · are also recoverable.
and to allocate specific amounts of damThe trial court found that SDG & E's
ages to specific claims of severance dam- final offer of compensation was unreasonage. Daley prepared a special verdict form able and awarded attorney's fees and litigafor such use. The form was rejected by tion expenses. Here, there is more than
SDG & E. This form would have estab- substantial evidence to support the trial
lished the extent to which the jury relied court's findin&:..ll.3s2that SDG & E's offer of
upon the alleged erroneously admitted evi- compensation was unreasonable. Daley's
dence (although we have found it to be demand for compensation was more than
properly admitted) thereby allowing an as- reasonable.
sessment of prejudice to SDG & E as a
General guidelines have been developed
result of the claimed error. SDG & E's to aid trial courts in determining the rearejection of the suggestion constitutes a sonableness or unreasonableness of the ofwaiver of any alleged error. As was stated fer. (See Community Development Agenby Justice Friedman in Chabot v. Meredith cy v. Krause (1984) 162 Cal.App.ad 860,
(1971) 15 Cal.App.ad 950, 958, 9a Cal.Rptr. 866, 209 Cal.Rptr. 1.) They are (1) the
54a,
difference between the offer and the com"We should not permit the tactical pensation awarded, (2) the percentage of
choices of trial counsel to force abstract difference between the offer and award,
issues upon us. Rather, we should uti- and (a) the good faith, care and accuracy in
lize opportunities to force counsel into how the amount of offer and amount of
requesting special verdicts . . . . The re- demand respectively were determined.
sponsibility rests with the party who will (See State of California ex rel. State Pub.
lose the verdict." (See also McCloud v. Works Bd. v. Turner (1979) 90 Cal.App.ad
Roy Riegel$ Chemical$ (1971) 20 Cal. aa, a7, 15a Cal.Rptr. 156.) On looking at
App.ad 928, 9a6-9a7, 97 Cal.Rptr. 910.) the first test, the amount of difference in
offer and compensation actually awarded,
Most enlightening on this point and bind- it appears SDG & E's offers were grossly
ing upon this court is the decision in Paci.f- unreasonable. SDG & E's first statutory
ie Gas & Elec. Co. v. Hufford, supra, 49 offer was only 2a.5 percent of the actual
Cal.2d at p. 561, a19 P.2d lOaa. The Su- award made by the jury and its second
preme Court pointed out, the expert (re- statutory offer was only 29.4 percent of the
peatedly) mentioned he had not assigned actual award made, or $1.2 million dollars
separate sums for each element of market less than the actual award made. These
value and severance damage which he had enormous differences represent unreason[10)
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able offers as a matter of law. (City of
Gardena v. Camp (1977) 70 Cal.App.3d
252, 138 Cal.Rptr. 656; Redevelopment
Agency v. First Christian Church (1983)
140 Cal.App.3d 690, 189 Cal.Rptr. 749.) A
reasonable offer was made in Los Angeles

Unified Sch. Dist. v. C.F. Bolster Co.
(1978) 81 Cal.App.3d 906, 146 Cal.Rptr. 789,
where the offer was 87 percent of the
jury's final award with a dollar difference
of $C9,000. Here, the percentage differential alone casts doubt on the reasonableness of SDG & E's offer.
Finally, we are asked to conclude SDG &
E failed to exercise due care or act in good
faith in preparing its offer. To reach such
a conclusion it is necessary to ascertain
how the condemning agency considered the
appraisal of the land owner's expert in
preparing its final offer. (See County of
Los Angeles v. Kranz (1977) 65 Cal.App.3d
656, 660, 135 Cal.Rptr. 473.) Here the disagreement between the experts related to
severance damage at the outset. There
was a difference between $60,000 and $1.2
million in the two appraisals. In such circumstances the parties were obligated, if
they were to be reasonable in their conduct, to consider the appraisals of the other
and failure to do so warrants a determination that good faith was not shown. (See
City of Gardena v. Camp, supra, 70 Cal.
App.3d at pp. 257-258, 138 Cal.Rptr. 656.)
The original appraisals of the property
obtained by SDG & E analyzed severance
damages averaging $287,000 plus interest.
This barely exceeded SDG & E's first and
minimum offer of $330,000. Even more
enlightening is evidence concerning exchange of valuation data. Daley voluntarily elected to supply his entire appraisal
reports to SDG & E on January 7, 1985,
three months before the exchange was due.
SDG & E, in contrast, despite promises, did
not exchange valuation data until the very
last instant possible before the original
May 7, 1985, trial date. Thus SDG & E
fails undeUl_ssseach of the three guidelines
used to evaluate the reasonableness or unreasonableness of its settlement offer.
More than substantial evidence supports
the trial court's finding in this regard.
We conclude the offer by SDG & E was
in fact unreasonable and the offer by Daley
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was reasonable. Therefore, litigation expenses were properly awarded at trial.
Pursuant to statute and long established,
unchallenged case law, litigation expenses
on appeal are proper. The leading case on
this subject is Lake County Sanitation
Dist. v. Schultz (1978) 85 Cal.App.3d 658,
673-674, 149 Cal.Rptr. 717, where the court
said:
"Finally, there can be no question that
Schultz are also entitled to their costs
and attorney fees on this appeal. The
statute specifically refers to 'any subsequent judicial proceedings' in the condemnation action and the substantially
identical language of subdivision (c)(2) of
former section 1255a has been held to
apply to attorney fees on appeal (Decato
School Dist. v. M & S Tile Co., 225
Cal.App.2d 310 [37 Cal.Rptr. 225]; and

Orange County Mun. Water Dist. v.
Anaheim Union Water Co., 247 Cal.
App.2d 761, 764 [56 Cal.Rptr. 464] )."
This rule of allowing litigation costs on
appeal was in effect before the statutory
enactment.
More recent cases allow costs on appeal
in situations similar to this without comment. (See City of Commerce v. National
Starch & Chemical Corp. (1981) 118 Cal.
App.3d 1, 21, 173 Cal.Rptr. 176; Commu-

nity Redevelopment Agency v. Krause
(1984) 162 Cal.App.3d 860, 868, 209 Cal.
Rptr. 1.) While this court may assess litigation expenses, "the trial court is the
proper forum for the determination of attorney's fees incurred in connection with
this appeal." (Lake County Sanitation
Dist. v. Schultz, supra, 85 Cal.App.3d at p.
674, 149 Cal.Rptr. 717.)
DISPOSITION
Judgment is affirmed. The trial court,
upon hearing, shall determine the litigation
expenses of Daley caused by this appeal.
KREMER, P.J., and BENKE, J.,
concur.

209

SELECTIVE RESOURCES v. SUPERIOR COURT

Ariz.

849

Cite as 700 P .2d 849 (Artz.App. 1984)

rked as a
y appea r

:h school
ployment
night arn. How1fidential
business
bly older
ersuaded
al fraud.
f the five
addition,
that the
o believe
presentaersuaded
t to send
sider the
lpellants.
support
I and the
;; the ac.tructions
he appel-

JJ., con-

145 Ariz. 151
SELECTIVE RESOURCES. et
al., Petitioners.

of transmission line. The Court of Appeals, Birdsall, C.J., held that evidence relating to alleged health hazards was highly
relevant and was not prejudicial.

v.

SUPERIOR COURT of the State of Arizona, In and For the COUNTY OF PINAL; Judge Robert R. Bean, a judge
thereof; and Arizona Public Services
Company, Respondents.
Herbert E. BLOOM and Naomi G. Bloom,
his wife; David A. Bloom and Leona G.
Bloom, his wife; Theodore F. Bloom
and Alexandria S. Bloom, his wife, Petitioners,
v.

SUPERIOR COURT of Arizona. In and
For the COUNTY OF PINAL; Judge
Robert R. Bean, a judge thereof; and
Arizona Public Service Company, Respondents.
TITLE SECURITY AGENCY OF ARIZONA; Silver Reef Development Corporation; a nd Greater Arizona Ranches,
Inc., Petitioners,
v.
SUPERIOR COURT of Arizona, In a nd
For the COUNTY OF PINAL. Judge
Robert R. Bean, a judge thereof; and
Arizona Public Service Company, Respondents.
No. 2 CA-SA 0105.
Court of Appeals of Arizona,
Division 2.
Oct. 25, 1984.
Reconsideration Denied Nov. 28, 1984.
Review Denied Feb. 26, 1985.
Owners of real property, which was
subject of condemnation proceedings for
purpose of obtaining easement for con·
struction and maintenance of electrical
trans mission line, brought special action af·
ter trial court granted motion in limine to
preclude owners from introducing any evidence relating to a lleged health hazards
resulting from construction and operation
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Order vacated a nd cause remanded.

1. Eminent Domain <S=>201
Healt h hazard created as direct result
of taking through condemnation, of which
general buying public is unaware, is relevant to issue of just compensation. A.R.S.
Const. Art. 2, § 17.
2. Eminent Domain <S=>l38

Where property sought to be condemned constitutes only part of larger parcel, damages to remaining parcel of land
consist of difference between its value immediately before date the summons for
condemnation is filed and its value immediately after severance. A.R.S. § 12-1122,
subd. A, par. 2.
3. Eminent Domain <3=>138

In awarding severance damages where
property sought to be condemned constitutes only part of larger parcel, trier of
fact may consider any change in highest
and best use of remaining property resulting from t he taking. A.R.S. § 12-1122,
subd. A, par. 2.
4. Eminent Domain <3=>131
Valuation for eminent domain purposes is to be determ ined by market value,
defined as highest pr ice which land would
bring if exposed for sale in open market
with reasonable time allowed in which to
find a purchaser, buying with knowledge of
all uses and purposes to which it was
adapted and for which it is capable. A.R.S.
Const. Art. 2, § 17.
5. Eminent Domain <Pl31
Landowner whose property is condemned is not entitled to less':!r amount for
his prope rty or in damages merely because
potential buyers did not know at time of
taking or damaging that there was preexisting condition or condition created as result of taking which adversely affected value of land.
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6. Eminent Domain ~138
Landowner whose property is condemned is not required to establish existence on date of valuation of specific group
of potential buyers who have actual knowledge of all factors which may affect value
of property remaining after the condemnation; he need only establish that the severance or the construction of the improvement in manner proposed by condemnor
will affect his remaining land in manner
which would diminish its value to prospective buyer who is informed of conditions
resulting from severance. A.R.S. § 121122, subd. A, par. 2.
7. Eminent Domain ~203(1 )
Evidence ~555.6(3)
Where property sought to be condemned constitutes only part of larger parcel, evidence of changed conditions resulting from severance or const ruction of im·
provement in manner proposed is directly
relevant to issue of damages and is also
admissible to support conclusions of valuation experts. A.R.S. § 12-1122, s ubd. A,
par. 2.
8. Eminent Domain ~201
E'vidence relating to alleged health
hazards resulting from construction and
operation of electrical transmission line
was highly relevant and was not prejudicial
and was therefore admissible in condemnation proceedings to obtain easement for
construction of transmission line. A.R.S.
§ 12-1122, subd. A, par. 2; 17 A A.R.S.
Rules of Evid., Rule 403.
Robert C. Stubbs & Associates, P.C. by
Robert C. Stubbs and G. Lawrence Schubart, Tucson, for petitioners.
Snell & Wilmer by Charles K. Ayers and
Joseph A. Dunn, Phoenix, for respon<lent
Arizona Public Service Co.

OPINION
BIRDSALL, Chief Judge.
This case presents an issue of public
importance pertaining to the scope of relevant evidence in eminent domain proceed-

ings for which we have no precedent in this
state. For t his reason, and because petitioners have no equally plain, speedy, and
adequate remedy by appeal, we assume
jurisdiction and g rant relief.
The petitioners in this special action are
the owners of real property located in Pinal
County which is the subject of condemnation proceedings initiated by respondent
Arizona Public Service Company (APS) to
obtain an easement for the construction
and maintenance of a 220,000 volt electrical
transmission line. Part of the subject
proper ty apparently has been subdivided
into individual lots 75 feet by 100 feet and
the APS easement would cover the nor therly 28 feet of these lots.
The special action was taken from the
trial court's granting of a motion in limine
by APS to preclude the petitioners from
introducing any evidence relating to alleged health hazards resulting from the
construction and operation of the electrical
transmission line. The evidence sought to
be admitted by the petitioners which was
the subject of t he motion in limine consists
of the testimony of expert witnesses concerning the adverse biological effects of
exposure to electromagnetic fields. APS
argued before t he trial court that the only
issue in a condemnation case is property
value, and that t he only evidence relevant
to that issue is evidence which pertains
either to the fair market value of t he property condemned or the damage, if any, to
the remainder. With regard to the latter,
APS contends that the only question is
whether, as a result of the condemnation of
the transmission line easement, petitioners'
remaining property is worth less than sim·
ilar property which is not near transmission
lines, and that the only evidence relevant to
that question is the testimony of a qualified
appraiser. The testimony sought to be admitted by petitioners, APS argues, pertains
only to the validity or reasonableness of
public fears, if any, of such transmission
lines. Having offered to stipulate that the
petitioners need only establish 1) the existence of public fea r on the date of valuation,
whether or not s uch fear is valid or reason-
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able, and 2) the effect of that fear on
market values, APS argues that the proffered testimony would be irrelevant, prejudicial, and a waste of the court's time. The
trial court agreed on all three grounds.
(1] APS's arguments are predicated on
the assumption that petitioners will be entitled to severance damages resulting from
the alleged health hazard created by the
transmission line only if they can prove
that a fear of residing close to such lines
existed in the public on the date of valuation and that such fear adversely affected
the value of the petitioners' remaining
property. Implicit in its argument is that a
health hazard created as a direct result of
the taking, of which the general buying
public is unaware, is irrelevant to the issue
of just compensation. We cannot agree.
(2, 3] Article 2, § 17 of our constitution
provides that "[n]o private property shall
be taken or damaged for public or private
use without just compensation having
first been made ... " (emphasis added).
The emphasized term has been defined by
our supreme court as " [t]he equivalent in
money which places the owner in as good a
position financially as he would have been
if his property had not been taken .... "

P.2d 692 (1968). In awarding severance
damages, the trier of fact may consider any
change in the highest and best use of the
remaining property resulting from the taking. State ex rel. Herman v. Schaffer, 105
Ariz. 478, 467 P.2d 66 (1970).
[4] The general rule in Arizona is that
valuation for eminent domain purposes is
to be determined by market value, defined
as the highest price which the land would
bring if exposed for sale in the open market with reasonable time allowed in which
to find a purchaser, buying with knowledge
of all the uses and purposes to which it was
adapted and for which it is capable. Vili-

borghi v. Prescott School District No. 1,
55 Ariz. 230, 100 P.2d 178 (1940); Mandi v.
City of Phoenix, 41 Ariz. 351, 18 P.2d 271
(1933); Mastick v. State, 118 Ariz. 366, 576
P.2d 1366 (App.1978).

[5] Is the landowner entitled to a lesser
amount for his property or in damages
merely because potential buyers did not
know at the time of the taking or damaging that there was a pre-existing condition
or a condition created as a result of the
taking which adversely affected the value
of the land? We believe not The following quote from 4 Nichols on Eminent DoDejnet Land & Investment Co. v. State ex main, § 12.231[1], pp. 12-130, 131 (rev. 3d
rel. Herman, 103 Ariz. 388, 442 P.2d 835 ed. 1981) applies here:
(1968). The statutes governing eminent doBy reason of the fact that some period
main proceedings require the trier of fact
of time must elapse under our forms of
to determine not only the value of the
procedure between the date as of which
property taken but also:
the valuation must be made and the date
[i]f the property sought to be conwhen the valuation process is actually
demned constitutes only a part of a largapplied, the trier of the facts often finds
er parcel, the damages which will accrue
itself confronted with information affectto the portion not sought to be coning value which was latent or unknown
demned by reason of its severance from
at the time of the taking. The difficulty
the portion sought to be condemned, and
experienced in the handling of such inforthe construction of the improvement in
mation has stemmed from use of the
the manner proposed by the plaintiff.
"market value" concept as an end in
A.R.S. § 12- 1122(A)(2).
itself, rather than as a means to an end.
Used as an end in itself, it obviously
Damages to the remaining parcel of land
follows that since such bowledge was
consist of the difference between its value
unknown at the date of the taking, it
immediately before the date the summons
could have no influence one way or the
for condemnation is filed and its value imother upon the market value on t hat
mediately after severance. S tate ex rel.
date.
Herman v. Tucson Title Insurance Co.,
However, rult>s relating tf) the fixing .
101 Ariz. 415, 420 P.2d 286 (1966); City of
of damages merely affo1u convenient
Tucson v. LaForge, 8 Ariz.App. 413, 446

!i
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measures of value which are ordinarily
satisfactory and conclusive. They are,
nevertheless, nothing more than a means
to an end and that end is complete indemnity.
(6-8] The concept enunciated by Nichols that market value is not an end in itself
has been followed in Arizona in State ex
rel. Herman v. Southern Pacific Co., 8
Ariz.App. 238, 445 P.2d 186 (1968), where
the court noted that the concept of just
compensation should not be reduced to a
formula applicable in all situations.
The Constitution, both State and Federal, requires "just compensation". This
court holds that in meeting this test the
trial court must use the measure of damages which is most appropriate under the
circumstances to insure fair compensation to the landowner whose property
rights are taken. The constitutional test
makes it mandatory upon the trial court
to determine what is fair and just com·
pensation, and to use this method or formula to arrive at this amount of damages. 8 Ariz.App. at 242, 445 P.2d 186.
As noted above, our courts have adopted a
definition of market value predicated on an
informed buyer-that is, one who has
knowledge of all the uses and purposes to
which the subject property is adapted and
for which it is capable. Viliborghi v. Pres-

cott School District No. 1, supra; Mandt
v. City of Phoenix, supra. This is a
"mythical" buyer who is deemed to be
aware of all factors which affect the value
of the land in relation to its highest and
best use. See Mastick v. State, supra.
The condemnee is not required under th,is
rule to establish the existence on the date
of valuation of a specific group of po :~ ntial
buyers who have actual knowledge of all
factors which may affect the value of the
property remaining after the condemna·
tion. He need only establish that the severance or the construction of the improvement in the manner proposed by the con·
demnor will affect his remaining land in a
manner which would diminish its value to a
prospective buyer who is informed of the
conditions resulting from the severance.
Such conditions may affect the suitability

of the remaining land for the purposes for
which it was used or capable of being used
prior to the condemnation, or may completely change its highest and best use. In
either event, evidence of the changed conditions resulting from the severance or the
construction of the improvement in the
manner proposed directly relevant to the
issue of the damages contemplated by
A.R.S. § 12-1122(A)(2) and is also admissible to support the conclusions of valuation
experts. The evidence offered by the petitioners was highly relevant, and definitely
not a waste of time, nor was it prejudicial
within the meaning of Rule 403, Rules of
Evidence, 17 A A.R.S., and the trial court
erred in excluding it. The order of the trial
court granting APS's motion in limine is
vacated, and the cause is remanded for
further proceedings consistent with this
opinion.
HATHAWAY and HOWARD, JJ., concur.
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Clifford L. and Eleanor WOLFSWINKEL, husband and wife, Petitioners,

v.

SUPERIOR COURT of Arizona and for
the COUNTY OF GILA and the Honorable James E. Don, a Judge thereof;
Lyman Peace, Sheriff of Gila County,
Arizona,
and
B.B. Bonner, Jr. and Kaide Bonner, hus-

band and wife; and George Nackard
and Leonora Nackard, husband and
wife, Respondents.
No. 2 CA-SA 0131.
Court of Appeals of Arizona,
Division 2.
Oct. 30, 1984.
Review Deuied Feb. 26, 1985.
Special action was brought from. trial
court's refusal to quash writ of special
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CANYON VIEW RANCH. a corporation,
William J. Essert. Wayne S. Hunter,
John Drummond Smith, and Spool
Ranch Co., a corporation, Appellants
(Defendants below),

lI

Bert Eugene Baker (Defendant below),
v.

1

I
'

BASIN ELECTRIC POWER CORPORATION, a corporation, Appellee
(Plaintiff below).

~

No. 5359.

I
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Supreme Court of Wyoming.
May 11, 1981.

cretion trial court's ruling on admission of
evidence will not be disturbed.
2. Evidence ca=99
Determination of relevancy of evidence
rests largely with discretion of trial court.
Rules of Evidence, Rule 401.
3. Eminent Domain e=203(2)
Use of magazine articles describing
hazards of electric power transmission lines
was unduly speculative method of proving
state of mind of prospective buyers of property and thus trial court in easement condemnation action was justified in concluding that such magazine articles were not
relevant to question of property value.
Rules of Evidence, Rule 40)..
4. Evidence ca=3I8(1)

l.

l

l
i

Landowners in electric power transmission line easement condemnation action appealed from judgment of the District Court
of Goshen Cou nty, George P. Sawyer, J.,
entered on verdict with respect to damagE>s.
The Supreme Court, Thomas, J., held that:
(1) magazine articles offered to show that
prospective buyers of property shared fear
of adverse effects of transmission lines
were properly excluded as irrelevant, as
hearsay, or as unduly tending to prejudice,
confusion of issues, or misleading of jury;
(2) order of Industrial Siting Council encompassing conditions to construction of
transmission line was order lawfully e ntered pursuant to statute and would be
given same legal effect as accepted promise,
and therefore was admissible; (3) damage
instructions were not erroneous; and (4)
jury verdicts as to awards of damages were
within range of values t estified to by experts at trial.
Affirmed.

Where conclusion that knowledge of
magazine articles describing hazards of
electric power transmission lines wou ld depress market value of property would depend upon acceptance of facts asserted in
articles, but where property owners made
no offer to prove credibility of information
in articles and electric power corporation
therefore had no opportunity to cross-examine any witness as to information set forth
in articles or to controvert effect of such
information, exclusion of articles as hearsay
was sound. Rules of Evidence, Rule 801(c).
5. Eminent Domain <8=203(2)
Trial court in action for electric power
transmission line easement condemnation
did not exceed bounds of its discretion in
excluding magazine articles dealing with
purported hazards of such power lines on
grounds that probative value of such articles was outweighed by danger of un fair
prejudice, confusion of issues, or misleading
of jury. Rules of Evider.ce, Rule 403.
6. Eminent Domain <3=203(2)

1. Appeal and E rror ca=948, 970(2)
On appeal it is appellant's burden t o
demonstrate that trial court abused its discretion to admit or exclude evidence, and
absent clear showing of abuse of such dis-

Conditions requiring electric power corporation to mitigate and control specified
disturbances to land resulting from construction of elect ric power transmission line
which were imposed by Industrial Siting
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Where landowners were members of
protective association and were third-party
beneficiaries of stipulation entered into by
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conditions in order of Industrial Siting
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of remaining lands, and thus such instructions were not prejudicial to landowners.
11. Eminent Domain ~ 150
Award of damages to property owners
within range of values testified to by experts at trial for electric power transmission
line easement condemnation was not insufficient.

¢;> 187(1)

8. Eminent Domain ~ 147
With respect to easement condem na tion, both legislature and courts are committed to proposition that landowner is entitled to be compensated for value of land
taken for easement and consequential damages to his remaining land.

12. Eminent Domain e=>222(5)
With respect to electric power transmission line easement condemnations, the
district court shou ld instruct jury that
measure of damages is difference in value
of whole tract prior to imposition of easement and value of tract atter imposition of
easement and advise jury that in arriving
at determination of damages they may cons ider compensation to ow ner for part of
easement s trip over which conde mnor acquires exclusive use, being part covered by
poles and towers and their foundations, consider damages, if any, to remainder of easement caused by partial taking, including
temporary damages, if any, and consider
damages, if any, to remainder of land which
is not taken.

9. Eminent Domain ~222(1)
In easement condemnation action, trial
court did not err in failing to give proffered
instruction which would afford to landowners full market value of entire 200-foot
wide easement strip for construction and
maintenance of electric power transmission
line.
10. Eminent Domain e=>222(5), 262(5)
Instructions on measure of damages
given in action for electric power transmission line easement condemnation did not
inhibit landowners' argument that they
were entitled to recover for entire area of
200-foot easement strip at current market
value plus ten percent diminution in value
•Chief Justice s ince January 5. 1981.

David F. Palmerlee and Lawrence A.
Yonkee of Redle, Yonkee & Arney, Sheridan, for appellants.
D. N. Sherard and Richard A. Stacy,
Wheatland, for appellee.
Before ROSE, C. J .,• and McCLINTOCK, • • RAPER,••• THOMAS, and ROONEY, JJ.
THOMAS, Justice.
This appeal is taken by several landowners from damage awards made to them
after a jury trial in a condemnation action.
The action was brought to obtain easements
pursuant to order of the court entt>red March
30. 1981.

• • Retired March 26, 1981, but continued to par·
ticipate in the decision of the court in this case

••• Chief Justice at the time of oral argument.
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for two high-voltage power transmission
lines. The most significant question raised
in the appeal is whether the district r.ourt
correctly instructed the jury as to the proper measure of damages in such a condemnation action. Other questions raised relate
to the exclusion from evide nce of written
materials describing perceived problems
and dangers from wch power lines, and the
admission into e\'idence of a n order of the
Industria l Siting Council which contained
requirements t hat Basir. Electric Power Cooperative mitigate certain damages arising
in connection with the construction an<l
maintenance of the power lines. We will
hold that there was no error in t he instructions given by the trial cou rt nor in its
rulings with respect to the evidence. The
judgment of the t rial cou rt will be affirmed.
The action was instituted by a Complaint
in Condemnation which was fil ed on April
12, 1978, and pursuant to which Basin Electric Power Cooperative, under the a11thority
granted by § l - 2&-401, W.S.1977, sought t o
obtain right-of-way easements for two electric power transmission lines. The two
easements sought for the transmission lines
extend in a generally southeasterly direction from the Laramie River Station of
the Missouri Basin power project near
Wheatland, Wyoming, to points on the border of Wyoming and Nebraska. The power
lines are known as the Laramie River Stat ion lo Sidney transmission line a nd the
Laramie River Station to Stegall transmission line. As to each landowner over whose
lands one or both of the proposed easements
would cross, the easement described a " strip
of land 200 feet in width, lying 100 feet on
each side of" a particularly described center line. The action proceeded in accordanl'e

with Rule 71.l of the Wyoming Rules of
Civil Procedure.
:\s noted . th e tra nsmission lines in issue
ru n in a genera lly southeasterly direction
from the La ram ie Ri\'er Station to the Nebraska border. The lands of Canyon View
Ranch O\'er which t he transmission line~
cross are located a pproximately 10 to 15
miles north nort~.west of Hawk Springs,
Wyoming. The William J . Essert lands are
located approximately 15 miles west northwest of Hawk Springs, Wyoming. The
la nds of J ohn Drummond Smith are found
from 11 to 1-1 miles west northwest of
Hawk Springs. \Vyoming; while the Spool
Ranch Co. lan<ls lie in two parcels. one of
which is 11 miles west northwest of Hawk
Sprin gs. \Vyomin{!', and the other 6 miles
west southwest of Ha wk Springs. The
!a nds of Wayne S. Hun ter are approximately 81h miles west of Hawk Spr ings. :\II of
these land!' are locate:d in Townships 21
North, R:mge 63 West, 21 North, Range 64
West, 22 ~orth, Range 63 West, and 22
North, Range 64 \Vest, oth Principal ~1 erid
ian, in Goshen County, Wyoming'. These
la ndowners arc referre<l to collecti\'ely as
appellants.
On May 16, 1978, a n Order Appointing
Appraisers was filed. On November 16.
1978, the Certificate of Appra isers' Awards
was filed . An award was made with r\!·
spect. to the land s of each of the appellants
here. As to each of them, the award was
apportioned bet ween the fai r ma rket value
of the land within the 200-foot corridor as
of May 26, 1978, a nd the diminution in
value a fter the taking of the remaining
lands of each such appellant. As to the
parties in this appeal, the appraisers'
awards were as folwws :
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Wayne S. Hunter
John Drummond Smith
Spool Ranch Co.,
a corporation
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Corridor
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10,187.10
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64,830.77
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On December 4, 1978, Basin Electric Power Cooperative filed a demand for a jury
trial with respect to the question of damages to the landowners. The case then
came on to be tried before a jury between
the dates of June 25, 1979, and July 6, 1979.
The jury Yerdicts as to each of the respective appellants were as follows:
Canvon View Ranch,
a corporation

S4,709.00

William J. Essert

6 , 600.00

Wayne S. Hunter

4,210.40

John Drummond Smith

2,152. 40

Spool Ranch Co.,
a corporation

7 , 993.90

The Judgment on Verd ict was entered on
August 30, 1979, and this appeal is taken
from that judgment.
At the trial the damage theory of the
several appellants was that they were entitled to the full value of the area of land
within the 200-foot corridor through which
the transmission lines wou ld extend, and
that in addition they were entitled to the
difference in value before the taking a nd
after the taking of the remaining lands of
each appellant. The theory of Basin Electric Power Cooperative was that the la ndowners were entitled to damages representing the difference in value of their lands
before the condemnation of the easements
and after the condemnation of the easements, but that they were not entitled to
the separate factors as presented in the
theory of the appellants.
The several appellants each testified as to
the vaiue of their lands. With the exception of Appellant Essert it essentially was
their view that the taking of the powe r line
I. The Spool Ranch Co. award was divided between two parcels. onP of w hich the ranch was

casements reduced the value of their lands
by about 10 percent. They then produced
an expert witness who testified as to total
damages with respect to the lands other
than the Essert lands as follows:
Canyon View Ranch

596,311.69

Joh n Drummond Smith

24,943.66

Spool Ra nch Co.

79,511.35

Wayne Hunter

64,830. 77

Another expert witness testified that in his
opinion the damage to the Essert lands was
$45,000. The expert witness for the appellee testified that in his opinion there was no
measurable difference in the value of the
appe llants' lands before the taking and after the taking based upon market value
comparisons. He did testify, however, that
a certain amount of the surface was lost to
the appellants which consisted of the area
actually covered by the towers for the
transmission lines and a strip which he described as about 25 feet wide running the
length of the easement, which would be a
road used in connection with construction
and maintenance of the transmission lines.
He also testified that they might have a
temporary loss of the lands within the 200foot easement for about two years during
the construction of the power lines. Based
upon these latter two factors he then gave
his estimate of total damage to the lands of
. each of the appellants as follows:
Canyon View Ranch
John Drummond Smith
spool Ranch co .
Wayne s • Hunter
William J. Essert

Sl,620 . 00
716.30
1,647.10
1,441.28
27 6. 4 9

purchasing at the time of the appraisal.
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It was appellee's expert's opinion that the
Essert lands were not suited to development for irrigated farming, while other witnesses for Essert and Essert himself gave a
contrary opinion. As wi ll be noted, the
damages assessed by the jury were within
the ranges of expert testimony but were
substantially closer to the lower end of the
scale. They apparently did find a prospect
for irrigated development of the Essert
lands since t hat was the nex t to the largest
damage awa rd submitted by the jury.
The instructions on damages given by the
district court read as follows:
"Instruction No. 7
"The measure of just compensation to be
paid to the defendants is the differe nce
between the fair market value of each
defendant's lands immediately prior to
t he imposition of t he easement a nd the
fair market value of each defendant's
lands immediately thereafter."
"Instruction No. 8
" In determining the reduction, if a ny, in
the fair market value of each defenda nt's
lands, you may consider all factors which
you find to have an effect on fair market
value. However, any fac tors which you
consider must be direct a nd certain and
may not be re mote, imaginary, or speculative.
"In determining damages, if any, to each
defe ndant's re maining la nd, you may consider every lawful use the Plaintiff may
make of the land condemned, and you
may consider every element of damage
affecting the fair market value of the
remaining lands resulting from construction, operation, inspection, maintenance
and the presence of the electric power
transmission lines."
2. The proffered exhibits were Draft Environmental Statement on the Role or the Bonneville
Power Administration in the Pacific Northwest
Power Supply System; Draft Environmental
Statement on the Proposed Colstrip Project,
Rosebud County, Montana; The Christian Scien ce M onitor, March 14, 1979, "Are high-tension lines safe?" ; Rocky Mountain News, August 24. 1978. "Family finds life a bit shocking
in and around the homestead"; Denver Pose.
"Health Hazards Claimed: High-Voltage Power

At the trial the appellants offered as
exhibits c~rtain publications consisting of
newspaper a nd magazine articles and environmental impact statements. Each of
these publications included assertions with
respect to the disadvantages, problems, hazards and possible deleterious effects of
high-tension power lines.2 The purpose of
the appellants in offering these exhibits
was to demonstrate that there was widespread knowledge of such views, and that
this had an impact upon the marke tplace so
far as lands over which such power lines
were constructed were concerned. This
limitation was claimed to overcome the objection that the exhibits were hearsay. The
district court refused to ad mit the evidence
on the bases that the exhibits were irrelevant and were hearsay and that the potential for prejudice outweighed the probative
value. In his remarks he also indicated
concern with confusion of the issues and a
waste of trial time.
The appellee offered into evidence at the
trial the Order of the Industrial Siting
Council which contained certain conditions
that Basin Electric Power Cooperative was
req uired to meet in connection with the
construction and maintenance of the transmission lines. These requirements were imposed upon Basin Electric Power Cooperative as a result of the contest of the plant
permit sought by Basin Electric Power Cooperative by a nonprofi t corporation known
as the Goshen-Platte Protective Association.
The first landowne r called to the witness
stand, Stanley Smith, who is one of the
stockholders of Canyon View Ranch, testified that he was very concerned about the
adverse impact upon his lands because of
the construction activities and maintenance
Lines Protested"; Rocky Mountain News, Apnl
10. 1977, "Landowners vs. 765,000 Volts":
Newsweek, July 17. 1978, "The Flap Over the
Zap"; Newsweek. March 27, 1975. "farmers
Balk at Power Line"; Science. " Electromagnet·
ic Pollution": Science. April 21, 1979, "Electric
Power Lines Linked with Cancer": Environment Magazine, May 1978, "Danger: High
Voltage": Emironment, November 1978. "High
Voltage Lines. Hazard at a Distance."
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as

activities relating '"' the power lines. During cross-examination counsel for Basin
Electric Power Cooperative offered the Siting Council order on the theory that it, with
specificity, dealt with each of the concerns
expressed by the landowner, and required
Ba.sin Electri1.: Power Cooperative to protect
the lands from the kinds of damages over
which Mr. Smith expressed concern. Over
the objection of the appellants, the exhibit
was received into evidence.
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As stated by the appellants in their brief,
the issues presented in this appeal are as
follows:
"The measure of damage instruction
failed to instruct the jury that appellants
were entitled to damages for the easement taken plus damage to the remaining
lands."
"Exclusion of certain exhibits offered by
appellants to show widespread public
knowledge of and concern with problems
and hazards associated with transmission
lines was prejudicial error."
"Admission of the order of the Industrial
Siting Council and the associated promises of the appellee to comply with that
order for consideration and mitigation of
damages was prejudicial error."
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While the appellee states the issues differently from the statement by the appellants,
the argument in the case meets those issues
directly.
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of error relating to both the evidence which
was excluded and the e":·knce which was
admitted. With respect to both of these
rulings we approach the matter adhering to
the concept which we have heretofore recognized that the admission of evidence or
the exclusion of evidence is within the discretion of a trial court in Wyoming, and
that on appeal it is the appellant's burden
to demonstrate that the trial court abused
that discretion. Absent a clear showing of
abuse of discretion, the trial court's ruling
w~ll not be disturbed. Perry v. Vaught,
\\yo., 624 P.2d 776 (1981); Sears v. Summit,
Inc., Wyo., 616 P.2d 765 (1981); Key I ' .

State, Wyo., 616 P.2d 774 (1980); Sanville v.
State, Wyo., 593 P.2d 1340 (1979); Elliott v.
State, Wyo., 600 P.2d 1044 (1979); Nimmo
v. State, Wyo., 603 P.2d 386 (1979). Cf.,
State Highway Commission of Wyoming v.
Joe Miller Land Company, Wyo., 467 P.2d
450 (1970). The adoption of the Wyoming
Rules of Evidence, while providing more
concrete standards in some areas, has not
essentially altered this rule.
A.

THE EXCLUDED EXHIBITS

The issue with respect to the exhibits
which appellants sought to introduce, and
which were not admitted by the district
cou rt, was first posed in a Motion in Limine
No. 3 filed by the appellee after receiving
notice of the exhibits which the appellants
intended to offer. As to Exhibits BA, BB
and BC (e nvironmental reports relating t o
transmission lines at other places), the Motion in Limine indicated that the appellee's
objection was that these exhibits were "irrelevant." With respect to Exhibits BN,
BO, BP, BQ, BR, BS, BU, BY, BW and BX
(the newspaper and magazine articles), the
objection made by the appellee in the Motion in Limine was that these exhibits constituted "hearsay."
The argument before the court occurred
on the first day of trial in this case. The
essence of the appellants' position was that
the environmental impact statements and
the newspaper articles were offered, not to
prove the truth of the matter contained in
the articles, but to show that the information was widely available. The appellants
contended as to relevancy that these exhibits manifested knowledge of potential buyers of ranching and farming lands, and that
such knowledge would cause lands over
which electric transmission lines passed to
be less desirable to prospective purchasers.
The appellants apparently then and now are
relying upon the definition found in Rule
801, W.R.E., as follows:
"(c) Hearsay.-'Hearsay' is a statement,
other than one made by the declarant
while testifying at the trial or hearing,
offered in evidence to prove the truth of
the matter asserted."
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The appellee a rgued that the material
sought to be introduced was hearsay, that it
was not relevant, and that if it were relevant it still was s ubj ect to exclusion by the
trial court under the provisions of Rule 403,
W.R.E., which provides as follows:
"Although relevant, ev irlenct! may be excluded if its probative value is suhstantially outweighed by the dange r of unfair
prejudice, confusion of the issues, or misleading the jury, or by conside rations of
undue delay, waste of time, or needless
presentation of cumulati\'e evirlence."
In making his rulings upon these P.Xhibits,
the trial judge made the following statements:
"I certainly t hink they are irrelevant, and
I am-in the first place, I don 't think the
jury would ever take time to read thost!
thousands of pages. I don't think they
will ever read it if they give it to them.
They will look at the pictu res. but I think
t hey are very irrelevant in Goshen County. We don't have fruit trees, snowsli ces.
It is entirely improper as far as the Court
feels and I will grant your motion [objection] as to those exhibits-that is AZ, BA.
BB, and BC. [The inadmissibility of AZ
is not contested on appeal.]"
It appears fro m other com ments of the
trial judge that it was his intention to exclude the newspaper and magazine articles
because they were hearsay a nd because he
concluded that they a lso were irrelevant
a nd prejudicial. With respect to the environmental impact statements, his ru ling
primarily was premised upon his conclusion
t hat they were irrelevant.
The appellants here argue that they were
entitled to demonstrate that the material in
the excluded exhibits was available in the
community and a matter of widespread
public knowledge. They contend that the
exhibits evidence the same problems relating to aesthetics, erosion and hazards, wh ich
were the s ubject of t estimony by the appellants and their appraisers. In this regard it
shou ld be noted that in a later colloquy the
court indicated that an expert would be
permitted to go further in this regard than
the earlier ruling excl uding the magazine
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and newspaper articles would indicate because he could explain how he based his
opinion premised upon what he runs into
every day.
Rule 401, W.R.E., provides:
" 'Rt!levant evidence ' means evidence
having any te ndency to make the existence of any fact that is of consequence to
the determination of the action more
probable or less probable than it would be
without the ev idence."
The appellants cite in support of the relevancy of these exhibits Hotel Riveria, Inc.,
L
Short, 80 Nev. 505, 396 P.2d 855, 20
A.L.R.3d 648 (1964), and Fanning \'. Mapco,
Inc., Iowa, 181 N.W.2d 190 (1970). Hotel
Riveria, Inc., v. Short, supra, must be distinguished because there the articles were
about one of the parties lo the action.
These artirles did not relate to any of the
parties to this particular condemnation suit.
In Fanning 1·. Mapco, Inc., s upra, th~ court
held that the a rticles should have been excluded, requiring foundation demonstratingthat the publication is one of general circulation in the community to justify the conclusion that it is a matter of common
knowledge there.
[2, 3] In this instance the appellants offered to prove that "those a re articles appearing in magazines that are commonly
distributed in this community or in general
circulation in the community, and all of
them are taken from the local library here
in Torrington." We are not certain that
this offer of proof would satisfy the foun·
dation requirement set forth in Fanning v.
Mapco, Inc., supra, but recalling that the
determination of relevancy rests largely
within the discretion of the trial court (e.g.,
Goodman v. State, Wyo., 601 P.2d 178
(1979); Peterson v. State, Wyo., 586 P.Zd
144 (1978); Dae/Jenbach v. State, Wyo., 562
P.2d 679 (1977)), we agree with the district
court that the relevancy of these offered
ex hibits certainly was suspect. These ex·
hibits do constitute state ments other than
statements made by the authors while testi·
fying al the trial or hearing, and as such
they are hearsay within the definition of
Rule 801(c), W.R.E. , even though the appel·
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)ants asserted their intention to limit their
offer of the exhibits by not offering them
to prove the truth of the matter asserted.
In order to reach the point claimed by the
appellants, however, the jury would have to
infer that a prospective buyer, knowing of
such articles, would accept the information
contained in them as true, and would then
be possessed of a subjective attitude that
would cause him to pay less for the appellants' lands. In order to reach the second
inference, the jury would have to accept the
truth of the information in these articles.
While our rules may permit such conjecture
on the part of expert witnesses in bolstering their opinions,3 we conclude that it is
such a speculative way of proving a state of
mind that the trial court was entirely justified in concluding ihat the exhibits were
not relevant.
[4] Our conclusion with respect to the
ruling by the trial court that these exhibits
were not relevant alone justifies affirming
the trial judge on this issue. His ruling,
however, was not limited to relevancy, and
we will discuss the other bases for his ruling. While, as noted, the appellants stated
that they would limit the offer of these
exhibits to simply show that the information was available, we question the validity
of that advice. For either potential buyers,
or members of the jury, the conclusion that
knowledge of the articles would depress the
market value would have to depend upon
acceptance of the facts asserted in the articles. The appellants, however, made no
offer to produce any witness to testify as to
the truth or credibility of the information in
these exhibits, nor were any of the authors
presented as witnesses. Under these circumstances, the appellee would have had no
opportunity to cross-examine any witness as
lo the information set forth in the exhibits,
or even to controvert the effect of such
t:vidence. Black Watch Farms v. Baldwin,
Wyo., 474 P.2d 297 (1970); Holm v. State,
Wyo., 404 P.2d 740 (1965). Given that comhination of circumstances, excluding the exhibits as hearsay was sound.
l. In Ciry of Chey enne \". Frangos. Wyo .. 487
P.2d 804 (197 J ), this court espoused the concept that while an expert may u se hearsay as a

[5] We also agree with the apparent
conclusion of the trial court that the exhibits were excludable under Rule 403, W.R.E.
Although the appellants argue that the trial
court did not perform the weighing function indicated by this rule, we do not agree
with that conclusion. The tenor of the articles indeed is inflammatory and antagonistic with respect to high-voltage power lines.
Given the hearsay nature of the exhibits,
together with the trial court's conclusion as
to relevancy, and other comments of the
trial judge to the effect that, "I don't think
the jury would ever take time to read those
thousands of pages," "we don't have fruit
trees, snowslides (in Goshen County]," and
"I think it's irrelevant and prejudicial as
well," this record ev_idences to us that the
trial court did weigh the probative value
against the danger of unfair prejudice, confusion of the issues, or misleading the jury,
and properly excluded the exhibits for that
reason as well. Certainly it did not exceed
the bounds of its discretion in so doing.
Elliott v. State, supra; United States v.
Sangrey, 586 F.2d 1312 (9th Cir. 1978).
B. THE ADMISSION OF THE SITING
COUNCIL ORDER
Pursuant to Wyoming statutes, Basin
Electric Power Cooperative obtained a permit from the Industrial Siting Council.
Section 35-12- 106(a), W.S.1977. When a
permit is issued, the Siting Council is required to state any "terms and conditions in
detail" (§ 35-12-114(d), W.S.1977), and the
statute justifies revocation or suspension of
the permit for failure to comply with the
terms and conditions. Section 35-12-117,
W.S.1977. Furthermore, a permittee is subject to a civil penalty of up to $10,000 per
day for failure to maintain, construct or
operate the facility in compliance with the
terms and conditions of its permit. Section
35-12-119, W.S.1977. The permits for the
construction of transmission lines involved
in this case were issued pursuant to these
statutes.
ground for his opinion. that does not make the
hearsay admissible into evidence.
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In the administrative proceeding leading
to t he issua nce of the permit, the Goshe nPlatte Protective Associat ion, a nonprofit
~orporation, very vigorously contested the
issua nce of the permit. The landowners in
t his case who are appellants here all agree
t hat they were members of the GoshenPlat te Protective Association. (If the land
was in corporate ownership a key officer
belonged to t he Association.) During the
tria l Stanley Smith, one of the officers of
t he Canyon View Ranch, a corporation, test ified with respect to damages. His testimony included what he visualized as delet erious effects, including proble ms of wind
e rosion, control of weeds, and inhibitions
upon irriga t ions for farming operations.
His testimony was that the market value of
his land was decreased by 10 percent because of t his easement and these fac tors
were relied upon in his estimate of a 10
percent reduction in la nd value.

t estified he was concerned abo ut. These
conditions were the subject of a st ipu lation
of the Siti ng Council proceeding, and t hey
we re agreed to by t he Goshen-Plat te Protecti ve Association and the appellee. In
offe ring t hese exhibits, the appellee urged
upon t he court t hat if it were not pe rm itted
to show t he Siting Council permit there
would be a n opport unit y for t he landowners
to recover damages which wou ld not occur
if the Sit ing Council order were complied
with, a nd that, in e ffect, t he landowners
would be paid for deleterious effects upo~
t heir la nd which they would not suffer if
the order were complied with. The trial
j udge indicated in his ruling that he would
have preferred not to ad mit the Siting
Council order, but he felt it was necessary
to do so in order to protect the appellee
from the possibility of a Jouble recovery.

Upon cross-examination, Mr. Smith was
asked specifically if he was concerned that
the project would not reseed and reclaim
the disturbed la nd ; if he was concerned
that the project would not maintain regula r
surveillance to cont rol erosion and noxious
weeds; if he was concerned that he would
not receive a dvance notice when t he project
people entered the easeme nt for purposes of
doing ma intena nce except in e mergencies;
if he was concerned tha t t he project would
not clear a ll t he debris a nd trash from t he
right-of-way a fter construction is completed; if he was concerned about the effect of
the transmission line on radio a nd t elevision
reception; and if he was concerned the
fences, wind mills, a nd other structures
would not be properly grounded. Mr.
Smith answered a ffi rmatively to all of
these questions, a nd the n stated specifically
t hat these factors were considered as a dverse effects which helped j ust ify his cla im
of damage to his land to the extent of 10
percent of its value.

The appellee lists four re:asons to support
the propriety of ad mitting the order into
evidence:
" 1. The duties and obligations imposed
upon condemnor by the contract with
G.P.P.A. [Goshen- Platte Protective Association] a nd the Siti ng Order were not
'u naccepted promises'.
"2. Prior to their inclusio n in t he Siting
Order, t he duties and obligations imposed
on the condemnor were a part of a contract between condemnor a nd G.P.P.A. of
which a ll of t he landowner Appellants are
members.
"3. The Siting Council Order is uniq ue.
It is binding upon Appellee and requires
the project t o make certain efforts to
mit igate damages as part of its plans for
the construction, operation and maintenance of t he line.
"4. Adopt ion of t he Appellants' content ions would result in double compensation
and unj ust enrichment to t he Appellants
at t he expense of the consumer."

It was in this context t hat t he Siting
Council order was offered into evidence. A
perusal of t he order discloses that there
were enco mpassed t herei n specific conditions requiring the appellee to mitigate and
control each of the factors th at Mr. Smith

Conversely, the appellants a rgue t hat t he
general rule regarding promissory statements by a condemnor set fo rth in Annota·
tion 7 A. L.R.2d 364, 366 (1949) is applicable:
"Once it is ascertained in a particular
situat ion that what is really involved is
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merely promissory, the courts are well
agreed that an unaccepted promise,
promissory statement or stipulation, or
declaration of future intentions by a condemner as to what will be done or not
done with respect to the property condemned, to that left untaken and to the
rights of the landowner in relation thereto, cannot affect either the character or
extent of the condemner's rights acquired
or the amount of the damages it must
pay as just compensation. • • • "
The appellants vigorously urge the applicability of Little v. Loup River Public Power
Dist., 150 Neb. 864, 36 N.W.2d .261, 7 A.L.
R.2d 355 (1949), contending that this was
the substantial equivalent of an unaccepted
promissory stipulation.

[6] There is a distinction made between
mere promissory statements and l.Jinding
stipulations, reservations or limited condemnations. An appropriate summary of this
distinction is set forth in Annotation 7 A.L.
R.2d 364, 393 (1949) as follows:
" • • • If a particular case involves one
of these three matters rather than a
promissory matter, the binding stipulation, or the reservation of rights, easements, etc., to the property owner, or the
limited condemnation, is properly to be
considered in determining the landowner's damages or compensation. Although
the distinctions are recognized in decision
after decision; although occasionally certain tests or criteria are laid down whereby it may be ascertained whether what is
involved is merely promissory or is legally
effective; and although the courts within
a jurisdiction frequently distinguish, explain, or reconcile earlier decisions-it
still remains a difficult and close question
whether a particular situation involves an
ineffective promissory statement, etc., or
effective matter of one of the three
classes outlined above. • • • "
The cases there cited support this proposition:
The imposition of these conditions by the
Siting Council pursuant to statute at a very
minimum constitutes them as binding terms
of the permit. Compliance with an order

lawfully entered pursuant to statute must
be given at least the same legal effect as an
accepted promise. In either event a party
in the position of the appellee would be
bound by law to comply with such a condition.

[7] The appellants' argument that the
landowners can be distinguished from the
Goshen-Platte Protective Association and
therefore a stipulation entered into by that
corporation which led to the Siting Council
order could not be binding upon them is
fallacious. It ignores the proposition that
these very landowners who were members
of the Goshen-Platte Protective Association
were third-party beneficiaries of this agreement. Wyoming Machinery Company v.
United States Fidelity and Guaranty Company, Wyo., 614 P.2d 716 (1980); Peters
Grazing Association v. Legerski, Wyo., 544
P.2d 449 (1975), reh. denied 546 P.2d 189
(1976). The order of the Siting Council
specifically provides that the conditions
were set forth "for the benefit of the landowners." The possible result of unjust enrichment or windfall profits to the landowners at the expense of a condemnor who
would have to pay damages and also have
to protect against the damages occurring
has previously been found unacceptable by
the courts. State ex re/. State Highway
Commission v. Grenko, 80 N.M. 691, 460
P.2d 56 (1969).
THE INSTRUCTIONS AS TO DAMAGES
The damage instructions (Instruction No.
7 and Instruction No. 8) which the trial
court gave in this case are quoted above.
At the trial the appellants offered Instruction A, which reads as follows:
"Where an easement is taken by condemnation, the landowner is not limited to
compensation for rights actually taken.
The owner is also entitled to recover compensation for any damages to his remaining lands. The owner is entitled to just
compensation for the taking of the easement and all of its consequences.
"The jury is to determine two things:
first, the compensation due each defendant for the ease1Tlent condemned by the

,.
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plaintiff, and secondly, the damages, if
any, caused to the remaining lands of
each defendant as a consequence of the
taking by condemnation."
The appellants excepted to the refusal of
t he trial court to give Instruction A. They
also excepted to Instruction No. 7 at the
time the trial court considered the instructions on the ground that it did not properly
state the correct rule of damages in condemnation cases.
Appellants repeat essentially the same argument here. Their claim is that in easement condemnation cases in Wyoming there
is a tw<H:!lement rule of damages which
compensates the landowner for the fair
market val ue of the easement taken plus
the consequential damages wh ich may be
caused to the remaining property. They
cite in support of their position Routh v.
State Highway Commission, Wyo., 402 P.2d
706 (1965); Stringer v. Board of County
Commissioners of Big Horn County, Wyo.,
347 P.2d 197 (1959); and Barber 11 • State
Highway Commission, 80 Wyo. 340, 342
P.2d 723 {1959). They distinguish Gillespie
v. Board of Com'rs of Albany County, 47
Wyo. 1, 30 P.2d 797 {1934), pointing out that
the only claim in that case was for consequential damages si nce the landowners already had been paid for the land taken for
the right-of-way.
The appellee argues that the general rule
is aptly stated in 4 Nichols on Eminent
Domain, § 12.41(2) (Rev.Ed.1979) to the effect that the majority of cases recognize the
difference between the market value of the
land free of the easement and the market
value as burdened with the easement which
has been imposed as the measure of damages. They point to language in Colorado
Interstate Gas Company v. Uinta Development Company, Wyo., 364 P.2d 655 (1961),
and Gillespie v. Board of Com 'rs of Albany
County, supra, as adopting this rule with
respect to easement condemnations.

~!
'I

·1

'i

[8] It is evident to this court that the
State of Wyoming, with respect to easement condemnations, is both legislatively
a nd judicially committed to the proposition
that a landowner is entitled to be compen-

sated for the value of the land taken for the
easement and the consequential damages to
his remaining land. See Colorado Interstate Gas Company v. Uinta Development
Company, supra; Routh v. State Highway
Commission, supra; Stringer v. Board of
County Commissioners of Big Horn County,
supra; Barber v. State Highway Commission, supra: and Gillespie v. Board of
Com 'rs of Albany County, supra.

[9] The essential debate between these
parties, then, is whether that proposition
adequately is encompassed within Instructions 7 and 8, which were given. We conclude that no error occurred in the failure
to give the appellants' proffered Instruction
A because it conflicts in part with the rule
suggested in 5 Nichols on Eminent Domain,
§ 16.103(1) (3d Ed.1979), which does not
afford to the owner the full fair market
value of the entire strip described in the
easement taken. We conclude that there is
for purposes of electric power transmission
line easements a good deal of merit in tlie
proposition set forth in § 16.103(1), which in
essence suggests that the owner is entitled
to payment for the fair market value of the
land actually occupied by the poles or towers plus diminution in value of the balance
of the right-of-way taking, together with
the depreciation in value of the remainder
of the tract. The appellee would not appear to be opposed to this rule since t he
essence of its expert witness's testimony
was to define values for these elements. In
support of his before-and-after valuation
the expert testified, in substance, that in his
opinion the landowner lost the area actually
used for the towers for the transmission
line and a 25-foot strip of land over which a
road would develop in the construction and
maintenance of the power line. He also
testified to a rental value for a temporary
taking of the entire 200-foot strip during
the construction of the power lines. He
further testified that in his opinion there
was no other diminution in the value of the
balance of the right-of-way taken and that
there was no depreciation in value of the
remainder of the tract. As noted above.
the evidence of the appellants essentially
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was that they were entitled to the full
value of the 200-foot strip of the right-ofway and a 10 percent diminution in value of
the remainder of the tract.
We then turn to the contention that the
instructions which were given were erroneous. Appellants argue that the prejudice
Crom erroneous instructions is to be presumed, citing authorities from other jurisdictions. The position of the appellee is
that prejudice is not presumed but the appellant must establish that the error was
prejudicial, citing Booth v. Hackney, Wyo.,
516 P.2d 180 (1973); Waters v. Trenckmann, Wyo., 503 P.2d 1187 (1972); State
Highway Commission of Wyoming v. Joe
Miller Land Company, Wyo., 467 P.2d 450
(1970); Lammey v. Producers Livestock
Credit Corporation, Wyo., 463 P.2d 491
(1970); &bertson v. State Highway Commission, Wyo., 450 P.2d 1003 (1969); and
Rule 61, W.R.C.P.
(10] Our analysis in this instance leads
us to conclude that prejudice in the instructions must be found in a ny inhibition upon
appellant in arguing its theory of the case.
We conclude that because of the language
o( Instruction No. 8 no inhibition was imposed upon appellants in arguing their theory of the case. It is clear from the closing
argument that the appellants contended
that they were entitled to recover for the
entire area of the 200-foot easement strip
at current market value, and that they
claimed a 10 percent diminution in the value of their remaining lands. The instructions which were given fully justified that
argument.
(11] An analysis of a verdict rendered
by a jury always is suspect because of conjecture. We suggest, however, that because of the nature of the jury verdict in
this case the members of the jury concluded
that the land actually taken was limited in
some fashion similar to the damage theory
of appeJlee's expert, but that there was
some greater consequential damage than
the zero factor which he testified to. The
jury obviously did not accept the IO-percent-across-the-board figure given by appellants' experts and by the landowners them-
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selves, nor did the jury appear to agreed
with the full 200-foot-strip theory asserted
by the appellants. The jury certainly is
entitled to determine as a question of fact
the actual extent of the taking, and in this
instance the awards were within the range
of values testified to by the experts at the
trial.
(12] Having concluded that there was
no error in the instructions given by the
district court in this case, we are constrained to state further that with respect
to electric power transmission line easement
condemnations in Wyoming the district
court should instruct the jury that the
measure of damages is the difference in
value of the whole tract prior to imposition
of the easement and the value of the t ract
after the imposition of the easement. The
jury then may be advised that in arriving at
the determination of damages three factors
may be considered: (1) compensation to the
owner for that part of the easement strip
over which the condemnor acquires an exclusive use, being the part covered by the
poles and towers and their foundations; (2)
damages, if any, to the remainder of the
easement strip caused by the partial taking,
including temporary damages, if any; and
(3) damages, if any, to the remainder of the
land which is not taken. The authorities
support the proposition that Instruction No.
8 given by the court in this case adequately
defines the third factor and appropriately
circumscribes it, although in specific instances it well may be appropriate to allude
to particular factors that are applicable under the facts.
Finding no error in the proceedings as
asserted in this appeal, we conclude that the
judgment of the trial court should be affirmed.
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VIRGINIA:
IN THB CIRCUIT COURT

~OR

THB COUNTY OP HANOVER

VIRGIMIA BLBC'l'RIC AND POWER COMPANY,
a Virqinia corporation,

)
)
)
)

Petitioner,

)
)

v.

AT LAW NO. 261-92

)
)

B. TYRBB CHAPPELL, and o.as Acre, Kor•
or Leaa, of Land Located in Hanover
County, Virqinia,

)
)
)
)

Defendanta.

)

VIRGINIA POWER'S REPLY XEMORANDUX IM SUPPORT
OP MOTION IN LIMINB AND MOTION TO QUASH
Petitioner, Virginia Electric and Power Company ("Virginia
Power"), by counsel, submits this reply memorandum in support of
its Motion in Limine and Motion to Quash and in response to the

I

memoranda filed on April 1, 1993, by Defendant, E. Tyree Chappell !
("Chappell").

Virginia Power's motions are valid and should be

.

I

granted .
SUMMARY OP ARGUMENT
In its motions, Virginia Power has challenged Chappell's

i'

i

plan to introduce at trial evidence that the public perceives and!
'

fears risks of a link between electromagnetic fields ("EMF") and : j
adverse human health effects, and that the public's perception
and fear has a negative effect on property values in Hanover
County.

The resolution of both of Virginia Power's motions turns

on the admissibility of this evidence in a condemnation case.

226
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In its supporting memorandum, Virginia Power challenged this
evidence on three fronts:

i

(l} as irrelevant to the issue of just

I

I

compensation, (2) as speculative, and (3) as more prejudicial

I

I

than probative. The foundation for Virginia Power's challenge is i
the Supreme Court of Virginia's persistent, repeated refusal to

j

permit condemnation commissioners to consider speculative

I
i

evidence .

The Court's decisions, and other circuit court

i
I

decisions interpreting them, compel the exclusion of the

I

challenged evidence and the quashing of the challenged subpoena.
In response, Defendant contends that the EMF-related
evidence that he intends to proffer is relevant and urges the
Court to deny Virginia Power's motions .

Stripped of its

surplusage, Defendant's argument consists of three points:
(l}

Evidence of the public's fear of EMF is relevant under
a 1923 case, Appalachian Power Co. v . Johnson, 137 Va.
12, 119 S.E. 253 (1923).
I

l

(2)

courts from other jurisdictions have admitted evidence
of the effect of public fear of power lines on property/
values.

(3)

EMF obviously must be relevant because Virginia Power
provides information about EMF to the public.

I
i

i

:::e:::::e::::s::::e:::~re~:: :::::::~i~en::~~l:::~1:a:::e of I
exclusion.

This reply memorandum addresses -- and demonstrates

the fallacy of -- each of Defendant's points .

-2-
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ARGUMENT

I.

Th• Challenqed Evidence I• Inadmissible.

Defendant

conten~s

that "Virginia law allows the Court to

consider the effect of the public's fear of high voltage
transmission lines on the market value of adjacent property not
taken, and therefore such evidence is admissible."
Memo, pp. 1-2).

(Chappell

Defendant relies on dicta in Appalachian Power

Company v. Johnson, 137 Va. 12 {1923), to support this
proposition.

Defendant's reliance is misplaced.

The Johnson decision is so distinguishable that it does not
inform the Court's current inquiry.

Before analyzing the many

distinctions between Johnson and the instant case, however, it is
useful to note how Virginia's condemnation proceedings have
changed in the 70 years since the Court decided Johnson.

First,

as noted at pages 17-18 of the decision, the evidence concerning

J

accidents and injuries from falling power lines was offered by

j

the defendant on the view and was received by the commissioners
over the condemnor's objection.

Today, however, under Code

Section 25-46.21, the Court is required to go on the view to
prevent such evidentiary disputes from arising in the
commissioners' presence.

Second, as noted at page 20 of the

decision, the commissioners employed the "quotient" method to
arrive at their award.

Today, of course, Virginia's Model Jury

Instructions for eminent domain, specifically Instruction No.
46.130, instructs the commissioners that an award reached using

l

-3-
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I

the quotient method is invalid.

It is clear, then, that

condemnation law has evolved substantially since the court
decided Johnson.

i

iI

In addition, Johnson is substantively distinguishable on
many fronts.

First, Johnson is not a damages case.

page 16 of the decision, the commissioners awarded $2,500 for
rights acquired and awarded nothing for damages.
the language from

~ohnson

Ii
the I

As noted at

Accordingly,

on which Chappell relies exclusively is

I
I

dicta.
second, the fear at issue in Johnson is markedly different
from the alleged fear that Chappell intends to proffer in this
case.

I

In Johnson, at the hearing on the condemner's exceptions

to the commissioners' award, the defendant called the five
commissioners as witnesses.

To a man, their testimony, as

summarized by the Court, reveals that the hazard they considered
in reaching their award was a tangible, physical, perceptible
phenomenon:

the power line breaking or falling and injuring

persons, livestock or property.

~

Johnson, 137 Va. at 19-23.

In stark contrast, Chappell intends to proffer evidence that the
public fears unproven, speculative scientific risks of EMF that
are neither tangible, nor physical, nor perceptible.
category of risks are common to human experience.

The former

Even with

today's technology, power lines occasionally fall during storms.
The latter category of risks, however, not only are unknown to

-4-
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human experience, they are as yet scientifically unproven and
therefore are speculative.

The distinction is fatal.

The Circuit Court for Fauquier County, in Virginia Power v.
Wilkins, relied upon this distinction in granting Virginia
Power's motion in limine.

Virginia Power cited the Wilkins case

in its supporting memorandum; its motion in limine in this case
is nearly identical to the motion at issue in Wilkins.

In

Wilkins, the defendant relied upon Johnson to attempt to persuade
the Court to allow evidence of the fear of EMF and its effects on
property values in Fauquier County.

The Court distinguished

Johnson and rejected these efforts.

~transcript

of June 7,

1991, hearing, pages 47-50 (attached).
The Circuit Court for the County of Spotsylvania, in
Virginia Natural Gas v. Kipps, likewise paid Johnson little heed. ,
Judge Ledbetter's opinion and order in Kipps are attached to

j
I

Virginia Power's earlier memorandum.

/

Defendant attempts to

distinguish Kipps because it involved evidence of the fear of gas
pipeline explosions, whereas the instant case involves EMF.

This

"distinction," however, actually supports Virginia Power's
position.

A gas pipeline explosion is comparable to a fallen

power line:

both are tangible, physical, perceptible phenomena.

The fear of a gas pipeline explosion is rooted in common
experience; the fear of risks from exposure to EMF is rank
speculation.

-5-
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Also instructive on this issue is the Supreme Court of
Virginia's decision in VEPCO v . Lado, 220 Va. 997, 266 s.E.2d 431 I
(1980).

In Lado, the Court held that a real estate appraiser was

not qualified to testify regarding the hazards of electricity.
The hazard about which the expert was called to testify was that
of a transmission line running across a lake.

A maxim instilled

in each of us as children is that water and electricity don't
mix.

Yet the Court refused to permit the appraiser to testify

about a matter so common to human experience.

The EMF-related

evidence that Chappell intends to proffer is well beyond common
human experience and should be excluded.
Defendant's reliance on Johnson is misplaced.

At best,

Johnson contains dicta that may have had some application in
1923.

It simply does not translate well to 1993 1 s EMF-related

evidence.

Moreover, the principle for which Defendant contends

Johnson stands has never been reiterated by the Supreme Court of
Virginia.

Lower courts interpreting Johnson have had little

difficulty in brushing it aside and rejecting repeated landowner
efforts to use it as a vehicle to introduce speculative evidence.
This Court should follow suit.

II.

Deciaiona

~roa

outside Virqinia Are Of Little Utility.

Perhaps owing to the clear weakness of Johnson, and
certainly owing to the dearth of Virginia authority to support
his position, Chappell devotes half of his argument to decisions

-6-
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from jurisdictions outside Virginia.

Notably, a number of the

cases cited by Chappell pre-date World War II and are subject to
the same attack as Johnson.

Although other decisions cited by

Chappell are more current, this Court need look no further than
the Virginia Reports to find ample authority for granting
Virginia Power's motions.

Those volumes are replete with the

many decisions of the Supreme Court of Virginia refusing to allow
condemnation commissioners to consider speculative evidence of
any kind.

Virginia Power has cited many of those decisions in

its supporting memorandum.

See also State Highway & Transp.

Comm'r y. Carter, 219 Va. 663 (1979) (holding that evidence of
damage to property by future change of grade of highway was
speculative and inadmissible in a condemnation proceeding) .
Defendant has produced no justification warranting a departure
from this precedent.
III.

Virginia Pover•a Public Information Proqraa
Ia Irrelevant To The Court's Inquiry.

The final prong of Defendant's argument is at once his most
curious and his most circumspect.

Defendant contends that

Virginia Power's mechanism for responding to customer inquiries
about EMF

constit~tes

an admission by Virginia Power that the

public fears high voltage transmission lines.
so.

This simply is not

Contrary to Defendant's assertion, Virginia Power's "public

relations campaign" is not "clearly aimed at assuaging the
public's fear of high voltage transmission lines."
-7-

(Chappell

c

(
Memo. pp. 12-13).

Virginia Power's efforts are directed at

educating the public about EMF and the state of scientific
knowledge about EMF, not at damage control.

Virginia Power

concedes that the state of scientific knowledge is in flux, and
that there has been no conclusive proof of any link between EMF
and adverse human health effects.
worthy of further study.

Certainly, EMF exposure is

Simply because Virginia Power responds

to customer inquiries about EMF, however, does not render
evidence of the perceived effects of unsubstantiated fears of EMF
on property values in Hanover County relevant or admissible in a
condemnation case.

To allow Defendant to inject these

unsubstantiated fears into this proceeding will inflict grave
prejudice on Virginia Power.

CONCLUSION

I

I

For the foregoing reasons, Virginia Power respectfully moves j
the Court to sustain its Motion in Limine and Motion to Quash.

Respectfully subllitte4,
VIRGINIA BLBCTRIC AND POWBll COMPANY

By:

-8-
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Joseph M. Spivey, III
John E. Holleran
HUNTON & WILLIAMS
Riverfront Plaza, East Tower
951 East Byrd Street
Richmond, Virginia 23219-4074
(804) 788-8463
Counsel for Petitioner

i

I
cpTIPICATB

or

I

SERVICB

i

I certify that on April 2, 1993, I caused a true copy of the
foregoing VIRGINIA POWER'S REPLY HEKORANDUX IH SUPPORT

o~

XOTIOH

I
I

IH LIKIHB AND KOTIOH TO QUASH to be hand-delivered to Lee N.

I

Kump, Esquire, Thompson & McMullan, 100 Shockoe Slip, Richmond,

I

Virginia 23219, counsel for defendant.
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I'm not rulinq on that.

1

THE COURT:

2

I'll hear that Monday, but not now.
MR. SHARMAN:

3

47

I assume

We also had our tour or six

4

landowners there that heard the exact same thing.

5

not that they thought there might be a potential explosion

6

in the future.

It was

It wasn't that.

'l'ha Cominiseioner said exactly what we are

7
8

allowed to do that they were considering the tact ot

9

future purchasers.

10

THE COURT:

Well, I'll hear that Monday.

11

I'm just afraid it is going to be considered

12

by the Supreme court as speculation it that testimony qoes

13

in.

14

And I even commend you for being a pioneer in this tield,

15

because somebody has to do it sooner or later.

16

up against tha wall now.

11

The question is whether or not I should allow this

18

testimony to come in.

19

I realize the importance of it to you in your mind.

But we're

We're down to a practical case.

In some other types ot cases, even an

20

automobile accident case and other tort cases you can

21

allow things like economic problems that develop as a

22

result of a death or illness of the head of the family and

23

that sort of thing.
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It used to be that supreme Court didn't allow

1

ti~e.

2

an economist to testify.

3

So things are chan;ing.

4

to qet done in this case may at this time next year or the

5

year after become contemplated.

Now, they do it all the

And exactly what you are trying

But my concern is allowing it in this

6

7

1>4rticular case, there has been no established precedent

s

for it.

9

that aoesn't concern the perceived public concern for

And you speak of the Appalachian Power company,

That's the physical act ot the line

10

cancer and illnesses.

11

braakinq down and falling and hurtinq somebody .

12

purely speculative.

18

particular case came down that involves a physical

1,

breaking in the line and hurting somebody or settinq the

15

woods on fire or something of that sort.

16

distinction there I think between causal link between the

17

power electromagnetic field and cancer.

18

That's

But I would have said before that

There is a

In tho Appalachian case, it is less

19

speculative or it is a physical poeaibility that the line

20

can break.

21

articles that an electroma9netic f iald can cause cancer

22

and soma other illnesses.

23

yet.

But there is no proof from all of these

That just hasn't been proven

It really ia speculative.
RUDIGl:R

a
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1

that you have mentioned is speculative.
And I'm afraid to let that in,

2

3

bec~use

the

real estate man, Berryhill, is qoing to have to base his
statement to the jury there is a common perception.

And

5

he qeta that information mainly from reading articles by

6

Or. Cleary and other articles, which has built up in his
mind a conclusion that the public feeling or knowledge

8

whether it is proven or not that the electromaqnetic

9

fields do cause illnesse•.
I juat think any award you 9ot would be

10

And aqain, somebody has to do thi&, and I'm not

11

reversed.

12

criticizin; you for doing it.

18

make the ruling.

I'm the one that has to

And it may have, I don't know yet, I haven't

14

15

heard the evidence.

It may have affected the award in

16

this other case.

17

did, because I have to hear your evidence .

l8

your favor.

l9

approximately you all mentioning this may have at least

20

reminded them to consider it in the jury room.

I'm certainly not suqgesting that it

But apparently there is some reason to think

And you didn't do very badly.

21

I may rule in

You did very

So I wonder if your willingness to take this risk,

22

vell.

28

not only having the risk of the Court settinq the award
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aside, but havinq it reversed .

2

So I don't see how I can allow that in.

3

MR. HOLLERAN:

Your Honor, can I respond to a

oouple of points Mr. Sharman made as respect to Mr.
Berryhill, the real estate appraiser?
6

7
8

9
10

THE COURT:

Well, I might cut you off, but

what do you mean?

MR. HOLLERAN:

My point is I think, it I'm

correct in interpreting the ruling that Dr. Cleary is not
going to be allowed to testify

11

THE COURT:

Right.

12

MR. HOLLERAN:

Then I think what we are left

13

with is the situation that the supreme court of Virqinia

14

in the Lado caae, Vepco versus Lado, where they have a

16

real eatate appraiser named Ritter, testify about the

16

construction of a power line across the lake.

17

Ritter, who wa• a real estate appraiser with no expertise

18

in the danqers of electricity testified the proximity ot

19

the power line to the lake rendered the recreational use

20

of the lake bein9 hazardous .

21

supreme court concluded that Ritter was not qualified to

22

testify as to Any potential danger which the transmission

2S

line of the facilities located within the easement opposed

That's 220 Vir9inia 997, the

a
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MR. HOLLERAN:

1

2

things first,

Your Honor, first

if I might.
Yes, sir.

3

THE COURT:

4

MR. HOLLERAN:

We were able to

5

strike an agreement on the right of entry --

6

THE COURT:

7

MR. HOLLERAN:

All right, sir.
in this case, and

It was necessary to

8

here is an endorsed order.

9

continue this case because our appraiser, Ray

10

Shepherd, is engaged, and his fiance has been struck

11

with cancer and is in the hospital up in

12

Charlottesville.
THE COURT:

13

Well, I'm sorry.

14

him my regards.

15

years.

16

many many years ago when he first started.

17

Give

He has been coming out here for

He did the county reassessment at one time

MR. THOMPSON:

Mr. Holleran, would

18

you mind putting on the record your representations

19

with respect to the check and the awarding of

20

interest and the balance, if any?

21

MR. HOLLERAN:

Not at all.

I told

22

Mr . Thompson before we came in here this morning that

23

the company would have the check in the amount of

24

$33,400 no later than Wednesday of next week, and

Dennis C. Johnson & Associates
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5

1

it's my understanding of the interest statute, which

2

I think is 25-46.31, that interest starts to run as

3

of the date we pay that money into Court on the

4

difference between that sum and whatever final sum

5

the commissioners award.
THE COURT:

6

7

Mr. Thompson.

8

9

-

That's my understanding,

MR. THOMPSON:

That's good enough,

MR. HOLLERAN:

Your Honor, we are

Judge.

10

11

here on two other matters, both of which are motions

12

that I filed on behalf of Virginia Power.

13

motion to quash the subpoena of Mr. Don Koonce, who

14

is seated behind me, and the other is a motion in

15

limine.

16

One is a

The parties have briefed the issues,

17

and I did not get back in town until late yesterday

18

afternoon, and at that time I had received Mr.

19

Thompson's briefs .

20

for getting my copy in so late this morning.

21

THE COURT:

22
23
24

And in the meantime, I apologize

I didn't read it too

carefully, but I did look at it this morning.
MR. HOLLERAN:

I appreciate that.

We are also going to need a trial date in addition to

Dennis
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1

those two matters.
The central issue, Your Honor, to

2
3

both motions, I think enables them to be argued

4

together, and that's what I plan to do.

5

for that is their resolution turns on the

6

admissibility of certain evidence that the defendant

7

has indicated in discovery that they intend to off er

B

at the trial of this case.

9

The reason

That evidence has got two tiers to

10

it, as I understand it.

11

public perceives and fears some kind of a link

12

between electromagnetic fields, which I will refer to

13

as EMF, and adverse human health effects.

14

second tier is that that perception and that fear has

15

a negative effect on property values here in Hanover

16

County.

17

The first tier is that the

And the

Just by way of background, obviously

18

this a condemnation case.

We filed our petition back

19

in October of last year.

20

Mr. Koonce was served with a subpoena to be here

21

today to testify, and it's my understanding that the

22

defendant wants to make a proffer of his evidence,

23

regardless of which way the Court rules on the motion

24

to quash.

On Wednesday of this week,

Dennis C. Johnson & Associates
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1

Further, by way of background,

2

Mr. Koonce is the Company's director of transmission

3

operations.

4

with condemnation cases, but his duties and

5

responsibilities do include keeping an eye on

6

developments related to EMF.

He has nothing to do with real estate or

He responds to customer inquiries,

7
8

and it's my understanding from talking to

9

Mr. Thompson that that's how they got his name.

10

Their appraiser, Gill Pratt, wrote to the company,

11

and Gill called and asked for some information about

12

EMF and Mr. Koonce sent out a package.

13

I have moved to quash the subpoena

14

of Mr. Koonce on the ground that the sole issue that

15

we are going to have when we try this case is just

16

compensation, and Mr. Koonce just doesn't have the

17

knowledge or information that bears on that issue.

18

And again, that takes us smack into the middle of the

19

EMF related evidence, which is at the heart of the

20

motion in limine.

21

I have asked the Court to exclude

22

from the trial of this case any evidence related to

23

EMF, any reference to EMF, any evidence of the

24

alleged link between EMF and adverse health effects,
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1

any evidence that there is a public perception that

2

there is such a link or a fear of such a link, and

3

any alleged effects that that perception or fear

4

affects market value here in the county.
And as I describe it orally, it

5
6

sounds to me like I'm building a house of cards, and

7

I

8

indicated, the interrogatory answers gave us a

9

reasonable basis to conclude that the EMF evidence

10

think that's exactly what is going on.

As I

was going to be offered by the landowner.
And I have got three points I would

11
12

like to make about its admissibility, Your Honor.

13

The first is that it's not relevant to the issue of

14

just compensation, and the first overlaps with the

15

second, and that is that it's speculative evidence.

16

And the Virginia court has been steadfast in its

17

adherence to the maxim that you don't allow

18

condemnation commissioners to consider speculative

19

matters.

20

And the third point is that the

21

prejudice to Virginia Power for allowing this

22

evidence in is going to far outweigh its negligible

23

probative value on the issue of just compensation, so

24

we ask the Court to exclude that evidence.

Dennis c. Johnson & Associates
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As to the relevance, as I have said,

1
2

the sole issue we are going to face is the issue of

3

just compensation, how much money is Mr . Chappell

4

entitled to get for this .85 of an acre easement

5

across his property.
And the test, of course, is what is

6

7

the fair market value of the rights being acquired,

8

and what's the damages to the residue.

9

defendant has indicated that this EMF related

And the

10

evidence is relevant to the second part, to the

11

damages to the residue.

12

obviously, that it's speculative and therefore,

13

irrelevant .

14

It's the Company's position

Mr. Pratt , who is the real estate

15

appraiser, is an MAI, and no doubt may well be

16

qualified to testify in a condemnation case as an

17

expert real estate appraiser.

18

expert in electricity, and under the case of Vepco

19

v. Lado, which I have cited in my briefs,

20

the Supreme Court held that a real estate appraiser

21

is not qualified to testify about the hazards of

22

electricity, and that the expert has to stay within

23

his bailiwick, the bailiwick of his expertise .

24

He is not, however, an

The hazard at issue in the case

Dennis C. Johnson & Associates
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1

was the risks associated with running a transmission

2

line over a lake.

3

anything more fundamental in human experience than

4

the fact that water and electricity don't mix.

And I don't think there is

And yet the Supreme Court refused to

5

6

allow the real estate appraiser in that case to

7

testify ,about those hazards, which I submit to the

8

Court are just a matter of common knowledge.

9

and electricity don't mix.

Water

You compare that concrete risk to

10
11

the risks that have been alleged to be associated

12

between electromagnetic fields and adverse human

13

health effects.

14

you study any of the scientific literature, you will

15

see that is there a divergence of opinion on it, but

16

that there has been no conclusive scientific evidence

17

or scientific proof of any link between EMF and

18

adverse human health effects.

19

The fact of the matter is that if

The General Assembly has had the

20

Department of Health studying this for six or seven

21

years, they monitor all the literature that comes

22

out, and they have found no link.

23

its own monitoring efforts going on, and the fact of

24

the matter is that there isn't any scientific proof

Dennis
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1

of a link .

Research is being undertaken, but nobody

2

knows for sure what the risk is.

3

from the risk of mixing a transmission line with

4

water .

That is a far cry

EMF is not a matter of common

5
6

understanding or common sense.

7

that fear or hazard of it immediately leaps out at

8

you.

9

qualified to testify about any possible link . between

10
11

It's not something

The legal point is that Mr . Pratt just isn't

EMF and adverse human health effects.
And the defendant has taken the

12

position in his belief that is not what he is going

13

to talk about, he is not going to talk the hazards.

14

All he is going to talk about is that there is a

15

public perception or public fear that there is a

16

hazard, that there is a link, and · that that affects

17

fair market value.

18

Your Honor,

I submit that that is an

19

illusory distinction.

20

thing that is being feared, and that's the risk of

21

EMF, and that's speculative, there is no way that the

22

fear of that link can be any less speculative than

23

the underlying fear itself .

24

If you have got and underlying

That was precisely the issue that

Dennis c . Johnson & Associates
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l

Judge Ledbetter faced in the Kipps case, where the

2

landowner's lawyer made references to gas pipeline

3

explosions in his opening statement .

4

case in my brief and have attached Judge Ledbetter's

5

opinion.

6

point that that distinction is illusory, you can't

7

talk about the fear and the effect of the fear on

8

market value without talking about the underlying

9

hazard, the underlying risk.

I've cited that

And Judge Ledbetter, I think makes the

And in this case the

10

underlying risk is speculative, so I think that

11

evidence ought to be excluded first as being

12

irrelevant.

13

Let me speak for a minute about the

14

speculative nature of the evidence, and a few little

15

finer points on that.

16

Supreme Court has been steadfast in excluding from

17

the purview of what condemnation commissioners can

18

consider, any evidence that it considers to be

19

speculative.

Going back decades, our

20

And I have cited a number of those

21

cases in my opening brief, and then I found another

22

one, the Highway Commission v. Carter case, and I

23

have cited it in my brief I filed this morning.

24

the Court said you can't consider, commissioners, you

Dennis c . Johnson & Associates
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And

13
1

cannot consider that there might be a future change

2

in the grade of the highway as being relevant to

3

damages, because that's just too speculative, this

4

EMF.

5
6

And that notion has been employed by

7

the Court in a number of different kinds of comments
in terms of the Fruit Growers case, where they

8

talk about approaches to valuation of goods on

9

speculation, in the Appalachian v. Anderson case

10

where they taLked about the per-lot method of

11

valuation being too speculative, in the Lanier Farm

12

case that talks about not considering future

13

expenditures that are going to improve or increase

14

the value of the property, because they are too

15

speculative; the Foncello case, where you can't

16

consider profits from a business that are lost on the

17

property because that is too speculative.

18

The point being that this notion

19

that the commissioners can't consider speculative

20

matters has been a drum that the Supreme Court has

21

beaten in case after case after case in many

22

different contexts.

23
24

And this EMF related evidence that
the defendant intends to introduce is similarly

Dennis
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It's got to have some predicate to come

1

speculative.

2

in, Your Honor.

3

is no proof of any link.

There is no predicate here.

There

I mentioned that the Department of

4

The State Corporation Commission also

5

Health.

6

monitors this issue as well, and there has been no

7

firm credit on which you can base this testimony

8

about the fear.

9

if there is no foundation for it, then the house of

10

And if there is no scientific basis,

cards just topples in on itself .
Now, the defendant does cite in this

11
12

Appalachian Power case versus Johnson, which

13

is a curious case to me, and I have studied the thing

14

and carry it around with me and read it on airplanes,

15

and that sort of thing, because it's an interesting

16

case.

17

in my reply brief this morning there are a couple of

18

notable things that illustrate how far condemnation

19

proceedings have come in the intervening 70 years

20

since Johnson was decided, the most noticeable

21

being that the commissioners arrived at the award in

22

that case using the quotient method .

23
24

It's 70 years old this year, and I point out

More importantly, though, that case
is distinguishable on at least two substantive

Dennis C. Johnson & Associates
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If you read the opinion in reciting the

1

grounds.

2

history of the case, the Supreme Court notices, that

3

the commissioners ordered $2,500 for the take and

4

nothing for damages.

5

Therefore, all the Court's pronunciations about the

6

principles that the commissioners consider, and so

7

forth,

8

the holding of case.

is all dictum.

So it was not a damages case.

It doesn't have any bearing on

9

The more important distinction is

10

comparing the underlying fear that was at issue in

11

the Johnson case with the underlying fear or

12

perception that the defendant contends is at issue in

13

this case.

14

fear of physical, tangible, phenomena happening, a

15

line breaking down.

16

ago, a line breaking down.

In the Johnson case, you have got a

And remember, this is 70 years

And if you read the case where the

17
18

court called in the commissioners and got them to

19

testify about what they had considered, to a man

20

every one of them based their opinions on the

21

possible danger of the line breaking and either

22

injuring people, killing livestock or injuring

23

property.

24

phenomena that is common to human experience.

That's an actual, perceptible physical
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Everybody knows that in a storm

1

2

there is a possibly, even today, that a power line is

3

going to fall and break and that it might do some

4

damage to a person or property.

5

happening that is common to human experience .

6

That is a physical

There is no comparable physical

7

aspect to electromagnetic fields,

8

important distinction.

9

that there are no decisions of the Supreme Court of

10

Virginia that rely upon Johnson for the proposition

11

that the defendant relies upon.

12

so that's a very

And I think it's significant

In fact,

there are a couple of

13

circuit court dec i sions, the Wilkins case and the

14

Kipps case, that I have discussed at length in my

15

brief, that have show little difficulty in

16

well-reasoned decisions in brushing that Johnson

17

case aside and focusing on the speculative nature of

18

the evidence that was offered in each of those cases.

19

Judge Jamison, retired Judge Jamison
tha~

20

who tried

Wilkins case, had before him the

21

identical issue that we have got here today, and had

22

the identical motion in limine and ruled in favor of

23

the Power Company.

24

transcript to my brief this morning.

And I attached the portions of
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1

The Kipps case, which is from

2

right within this circuit from Judge Ledbetter, is

3

different.

4

a gas pipeline case.

5

I think the defendant is correct.

It is

But that difference, I submit

6

supports the Company's position.

A gas pipeline

7

explosion is just like a power line that falls.

8

is a physical phenomena.

9

invisible phenomena happening, and not only that,

It

It's not metaphysical,

10

it's a matter of common sense to realize that if a

11

gas pipeline blows up or a power line falls, it's

12

going to hurt somebody's property.

13

going to hurt something.

14

It's most likely

Nobody knows what these EMF's do.

15

That's under consideration, and it's worthy of

16

consideration, but it hasn't been proved yet.

17

think that's the most significant difference between

18

the case we have got here today and this Johnson

19

case.

20

evidence as speculative as well.

21

So I

So I would ask the Court to exclude that

And finally, the prejudice to

22

Virginia Power of introducing into evidence in a

23

condemnation case, the sole function of which is to

24

determine how much money Mr. Chappell gets, I think
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1

is patent.

2

Company's public information campaign as some kind of

3

judicial admission that there is a public fear of

4

EMF, but it's not that at all.
What we get are some customer

5

(~··

The defendant has tried to portray the

6

inquiries about electromagnetic fields because it has

7

been reported with increasing frequency in the media,

8

and we do send out literature and information.

9

nothing in any of the Company's literature is in any

But

10

way attempting to be any kind of damage control.

11

it is is responding to public inquiries about the

12

phenomena.

All

So in conclusion , Judge , that's the

13

14

long way o f saying, I don't think this evidence has

15

any place in a condemnation case, and I ask the Court

16

to exclude it and quash the subpoena of Mr. Koonce.

17

THE COURT:

18

MR. THOMPSON:

Mr. Thompson?
May it please the

19

Court, John Thompson for Mr. Chappell, the landowner

20

in the case.

21

procedure that the Court withhold its ruling on the

22

motion in limine until we do the f oundational

23

evidence , but I will, in order to keep it mov ing,

24

respond to Mr. Holleran's position.

I would simply ask as a matter of
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1

THE COURT:

Yes.

2

MR. THOMPSON:

The Appalachian Power

3

v. Johnson case is the only Virginia Supreme Court

4

case that deals with this issue; I think we do agree

5

on that.

That case, indeed, was an old case.
One might suggest that what the

6

7

court said in _ that case when it said that fear of a

8

breaking power line to the extent that it impacted

9

market value would be admissible, while fear of a

10

future event that would cause a future damage is

11

inadmissible, the latter being the actual holding.

12

The former may be dicta, but I think the subtlety of

13

the difference here, we have got a situation that is

14

not uncommon in the law where the same facts may come

15

into evidence probative of one issue, but perhaps not

16

of another, and it's up to the Court to instruct the

17

commissioners on the difference.

18

what we have in the Johnson case.

And I think that's

And I think to the extent that you

19
20

have a subtle issue that what the Court said there

21

was not just an offhand comment; it was what was

22

necessary for the Court to say to explain its

23

rationale, and therefore I think it's part of the

24

holding .
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In fact, the George Mason University

1
2

Law School note which we have cited reads the case

3

the way we do, that it stands for the proposition

4

that fear of a power line to the extent that it

5

affects market value -- not future damages, but

6

market value

7

market value is what this proceeding is all about.

I mean

Now, Mr. Holleran has said over and

8

9

is properly admissible.

over that you have got to, I think he said that the

10

fact that there is no conclusive evidence that EMF

11

causes cancer or causes leukemia in children in

12

particular, which seems to be the fear that I think

13

we will establish through Mr. Koonce, makes the fear

14

inadmissible and speculative.
Well, Your Honor, the question of

15

16

what is speculative is not the connection between EMF

17

and cancer.

18

speculative is whether the fear is probative of

19

market value .

20

homework, and if there is a proper foundation either

21

within his testimony or in support of his testimony,

22

which we believe Mr . Koonce will provide, then it's

23

absolutely not speculative .

24

The Court's proper inquiry as to what is

And if an expert witness has done his

We believ e we will show that not
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1

only is this fear of a connection between cancer and

2

EMF rampant in Sweden, it's rampant in California; it

3

exists in Kansas, it exists in Florida, it exists

4

throughout the Fifth circuit and Sixth Circuit in

5

North Carolina.

It goes on and on, Your Honor.
But more importantly, it's raging

6

7

in fact, some organization has called itself that

8

in Hanover County.

9

according to Vepco literature, it's his job to keep

And I think Mr. Koonce, who

10

up with all that.

11

judicial admission.

12

evidence of the fact that the fear exists.

13

We don't characterize that as a
It's just evidence.

It's

We don't ask Mr. Koonce to admit

14

that there is a connection.

15

that he is aware of certain things that have been

16

reported in the press, certain actions that have been

17

taken by citizens in Chesterfield, the press reports

18

that Vepco participated in these uprisings in

19

Chesterfield over the location of a certain middle

20

schools.

21

We will ask him to admit

I would certainly imagine he is

22

aware of the lawsuit that Your Honor ruled on where

23

some, I have to admit, rather creative theory was

24

presented to the Court, perhaps too creative, but
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1

nevertheless, it shows that there is high awareness

2

in this community of the problem.
THE COURT:

3

4

motion, I'll send this down to the Corporation

5

Commission, too, if you want.
MR. HOLLERAN:

6

7

9

I'll make a note of

that .
THE COURT:

8

Yes, sir, let them do

the whole thing.
MR . THOMPSON:

10

(

If you want to make the

We are not here to

11

suggest to Virginia Power not put up their power

12

line.

13

are not trying to be a "dog in the manger'' and keep

14

the power line from coming through there, and I think

15

when the evidence is finally in there you will see

16

that the valuations are not wild and crazy .

17

not trying to inflame anybody .

In fact, as Your Honor has just witnessed, we

\

18

We are

Our appraiser is going to testify

19

that the fear of EMF is just one factor he has taken

20

into consideration in damages .

21

The interrogatory testimony that we,

22

the interrogatory answers that we had not attached to

23

our memo, but ours has been attached to the Virginia

24

Power's, show that Virginia Power's expert believes
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1

there is damage to the property, and the irony is

2

that his per-acre damage is a higher number than

3

ours.

4

much of the property is damaged and over what are the

5

elements that ought to be considered.

Where the argument seems to be is over how

So we are not here to inflame and

6

7

prejudice.

8

instruct the commissioners that

9

be focused on the fear only to the extent that it

The Court certainly is in a position to
t~eir

inquiry has to

10

impacts market value.

And I think it's appropriate

11

that this Court not let evidence of that impact on

12

market value in until it's satisfied that a proper

13

foundation has been laid that the fear exists, so we

14

propose to take up this matter of proof point by

15

point.
First, that fear cases.

16

Whether the

17

fear is based on a sheer bogeyman reaction, or on the

18

actual link between leukemia and children and EMF,

19

it's certainly beyond the scope of a condemnation

20

hearing, and this fact has been recognized across the

21

country.

22

And for Virginia Power to suggest

23

that, as they have in their reply brief, that cases

24

from other jurisdictions are of little help, it's
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1

certainly true.

2

position .

It's of little help to their

But it's of great help, I think for

3
4

the Court, because cases from Kansas we have cited,

5

from California, and from Arizona and throughout the

6

country very clearly analyzed the difference between

7

speculation as to cause and effect between EMF and

8

cancer and speculation as between fear and effect on

9

market value.

10

And we have made it as clear as we

11

can that it's fear that has an effect on market value

12

that we are talking about.

13

continues to suggest that, for example, that Mr.

14

Pratt is not, I guess, a microbiologist and can't

15

come in here and testify with a reasonable degree of

16

medical certainty that EMF in fact causes cancer.

17

And Virginia Power

But the Swedish study, which

18

according to the Time Magazine, and which I'm sure

19

Mr. Koonce is aware of, has not yet been included in

20

Virginia Power's handouts.

21

years 500,000 households, and the conclusion of those

22

scientists was that there was a relationship, that

23

the incidence of leukemia in children was to the

24

magnitude of three or four times higher than would

They surveyed over 15
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1

otherwise appear in a population of people that

2

resided within a thousand feet of a high tension

3

line.

4

And yes, there are those who are .the

5

naysayers as to that report, and I'm not here to

6

suggest to Your Honor that we can carry the burden

7

that that report is right.

8

that recently been commissioned by some power

9

companies in California that says there is no

There are some reports

I don't know which is right, but

10

connection.

11

Virginia Power suggested that more money ought to be

12

spent to study this issue, or they are suggesting

13

that the government spend it.

14

aren't suggesting the government waste money studying

15

something that is the bogeyman .

16

I'm hoping that they

But it's just no question that there

17

a controversy out there and that there is fear out

18

there, and all we want to show is that that fear

19

affects market value, and that fear in general is a

20

factor that's been the law in Virginia since

21

Appalachian, I believe, and is the law across the

22

country if you can hook it up with effect on market

23

value.

24

future injury is not admissible.

Fear by itself, fear of future damages,
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1

Thank you, Your Honor.

2

THE COURT:

3

Mr. Holleran?

4

i

(

Do you want to respond,

MR. HOLLERAN:

Just briefly, Your

5

Honor, with a couple of points.

First of all,

6

Mr. Thompson has not pointed out to you that the

7

Swedish study that he mentioned as he was winding up

8

his presentation, has not been subject to peer review

9

and is not yet a final study, which is why the

10

Company has not included it in any of its literature

11

to date.

12

study.

13

It would be the same thing as me doing a

Second, the reason that Mr.

14

Shepherd's per-acre damages value is higher than Mr.

15

Pratt's is that he uses the strip method of damages

16

on about four and a half acres, and Mr. Pratt damages

17

a whole lot more than that.

18

I think that the flavor o f

19

Mr. Thompson's argument supports the point, the drum

20

that I beat awhile ago, and that is, that you can't

21

talk about the fear as it affects market value, the

22

fear of a link between EMF and health effects,

23

without talking about the link itself.

24

In fact, he mentioned that they plan
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1

to show that the fear of the connection is rampant.

2

There is no way logically, as Judge Ledbetter pointed

3

out, to restrict that evidence without jumping over

4

into the ream of speculation.

5

To allow this evidence to come in in

6

this case is going to open the door for landowners in

7

highway cases to have an appraiser testify that if

8

somebody is afraid of what might be an automobile

9

exhaust that that, therefore, if that can affect

10

market value, then that also is going to be a

11

compensable item of damage.

12

the door to a whole lot of other absurd results that

13

are going to encourage and invite speculation by the

14

commissioners, which is something that our Courts

15

steadfastly have refused to allow.

And it's going to open

16

Thank you, Your Honor .

17

THE COURT:

Mr. Thompson, there is

18

no way that Mr. Pratt or any other appraiser can show

19

by comparable sales that fear affected the value of

20

the property, is there?

21

MR. THOMPSON:

22

THE COURT:

23

MR. THOMPSON:

24

By comparable sales?

Yes, sir .
No, sir, and I will

be happy for Mr. Holleran or yourself to
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1

cross-examine him on that.
THE COURT:

2

3

I know.

I'm just trying

to find a basis.
MR. THOMPSON:

4

His answer for that

5

will be that the phenomena and the understanding of

6

this subject is quite new, and there has been not

7

enough time yet for that data to be developed.

8

that's what experts do is try to predict effects.

But

9

In fact, Mr. Holleran has taken some

10

liberties to attaching things to the memorandum, so I

11

attached something from the Appraisal Institute,

12

which is an appraiser's advising of the members of

13

his profession that, you know, he is saying, I told

14

you so.

15

about the impact on market value that's coming out of

16

this, and you better pay attention to it.

He is saying that three years ago I told you

17

Lenders are beginning to react to

18

it.

They don't want to lend on property that is near

19

these lines.

20

residential subdivisions, which the evidence will be,

21

is the highest and best use here, they are either if

22

they are smart, setting their houses 300 to 800 feet

23

away from the line, and then they are the last ones

24

to sell.

And it is people that are developing

They are having to discount those houses to
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1

sell them, plus the time value of money lost says

2

that.

3

And he says and this again, this is

4

in the appraisal literature, that those discounts on

5

price translate ·Out to about a 50 percent discount on

6

the value of the land .

7

50 percent.

8
9

And Mr. Pratt's number is not

It's less than that .
But Your Honor, I think when you

hear Mr. Pratt's testimony, you are going to see

10

that, number one, he is a pretty conservative guy,

11

and number two, he is doing what his profession tells

12

him is reasonable to do in advising clients, not just

13

testifying, but advising clients on values.

14

So it's a long way to say, to

15

answer, we don't have any comparable sales value

16

because we haven't had time.

17

THE COURT:

Well,

I guess I'm trying

18

to get to the point where we are not talking about

19

damages to the residue, we are talking about the

20

market value of the property, aren't we?

21

MR. THOMPSON:

22

about damages to the residue.

23

the before and after.

24

THE COURT :

No.

We are talking

We are talking about

That's what bothers me.
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1

How are you going to get into that if you can't tie

2

it to something?

3

MR. THOMPSON:

The damages to the

4

residue does not have to be based entirely on

5

comparable sales.

6

THE COURT:

7

MR. THOMPSON:

No, I understand that.
In fact, as Your

8

Honor well knows, the commissioners can go out there

9

and look at it and decide -THE COURT:

10

11
12

(

Isn't it a fact that the --

Oh, we have had some of

those, yes.
and decide what

MR. THOMPSON:

13

they think is damages .

14

happen, but an expert's job is to predict what is

15

going to happen, and the history he relies on is not

16

limited to comparable sales.

17

We are not urging that that

MR . HOLLERAN:

Your Honor, I would

18

just point out, he has got to have some basis on

19

which to make his prediction, and if he doesn't have

20

market data, he doesn't have anything other than his

21

opinion based upon what he read in Time magazine.

22

THE COURT:

He may have something

23

more than that, but I think you have got to have a

24

qualitative or quantitative or some kind of "tative".
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MR. THOMPSON:

1

2

We have got a

qualitative, absolutely.
THE COURT:

3

You can say that this

4

acre of land has got that line above it, it · sells for

5

90 percent of that acre land that doesn't have that

6

line above it, or sells for 10 percent.

7

can understand that.
MR. THOMPSON:

8

9
10

we are saying.

I mean, I

That's basically what

And the law has, I think, said

that --

11

THE COURT:

But I say that because

12

in the order itself it says what you can do under

13

that line.

14

property because that line is up there.

15

of the property under the line as defined in the

16

order, isn't it?

It doesn't say that you lose the value of

17

MR. THOMPSON:

It's the use

Well, I think it's

18

more than that, Your Honor.

I think that the damage

19

to the property next to the line, in fact, their

20

appraiser is going to say it's damaged.

21

why it's damaged.

22

their own appraiser is going to say that the property

23

next to the line is damaged because the line is

24

there.

I don't know

Well, I think I can guess, but

Now, why is it damaged because the line is
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1

there?

2

Well, I think the law says, you

3

know, he can conclude, and he doesn't have to

4

quantify it specifically, but he says it's damaged to

5

some extent because, and I think the percentage that .

6

he damages it is 33 percent.

7

THE COURT:

8

MR. THOMPSON:

9

Whatever it is .
He basically says the

property is all worth $15,000 an acre and after the

10

take the property in this, and Mr. Holleran says the

11

strip method, as if that's something that's defined

12

in the term of art.

13

out what the strip method is.

14

I'm looking forward to finding

THE COURT:

We are using this strip

15

is damaged more than this strip is damaged

16

(indicating).

17

MR. THOMPSON:

That is right, and

18

that's exactly what we did, except our strip is a

19

little wider than his is, so we are really not using

20

anything terribly different.

21

are unwilling to pay as much money for land that's

22

next to a power line as land that's not next to it.

23

I mean, that's the exercise that both appraisers have

24

gone through.
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THE COURT:

1

Yes, but the reason is

2

you can't cross that power line except at a right

3

angle.
MR. THOMPSON:

4

5

the only reason.
THE COURT:

6

7

using that.

I

know it, but I'm just

That is a reason.
MR. THOMPSON:

8
9

No, sir, that's not

another reason is it's ugly.

That's a reason.
It's ugly.

But

If you are

10

going to build a subdivision there, if you are going

11

to build a subdivision there, and that's what both

12

appraisers I believe conclude is the highest and best

13

use, is residential use.
THE COURT:

14

Any residential land in

15

Hanover County, the best use is building houses on

16

it.

17

18

MR. THOMPSON:

There is no

disagreement on that.

19

THE COURT:

That's right.

20

MR. THOMPSON:

So that property is

21

going to be worth less because there is a power line

22

there, and the courts have said over time that the

23

fear of that line is a factor.

24

THE COURT:

But Mr. Pratt o r Mr.
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1

Shepherd can go to the record and they can say now,

2

this subdivision, these lots that backed up on that

3

power line, they sold for 10 percent less than the

4

lots that didn't back up on the power line.

5

understand that, but that is not because we are

6

talking about EMF, or whatever it is.

7

in the -MR. THOMPSON:

8

9

Honor.

I

can

That's a fact

That is right, Your

This is going to be terribly unfair when

10

somebody goes out there to develop this and the

11

people stay away by the thousands because they have

12

got this perhaps irrational fear, but they have

13

nevertheless, got this fear.
And you tell a mother that, you

14
15

know, that there is a disagreement in the scientific

16

community over whether living close to a power line

17

increases the chances of your child obtaining

18

leukemia, you don't have to tell her that it's a

19

proven fact.

20

over that.

21

You tell her that scientists disagree

I mean, common experience tells you

22

what that mother is going to do.

She not going to

23

buy the house there unless she has to, and the

24

"has-to" market is not a good market.
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THE COURT:

1

Back in the days when we

2

were just putting fluorides in water, we had people

3

that would not buy into a subdivision that had public

4

water because they felt that the fluoride was bad for

5

the kids.

6

was too speculative to affect the general property

7

values.
MR. THOMPSON:

8

9

10

But that didn't affect the general, that

Was it too

speculative or was it that it tlidn't, in fact, affect
it?

11

THE COURT:

I don't know.

12

MR. THOMPSON:

Well, I think that's

13

important.

14

question, was whether in fact it affected them.

15

That's the real issue.

16

I think that's important.

That's the

And to take that evidence away from

17

the commissioners, when Virginia Power and anybody

18

that reads the press knows that there is a real

19

concern and controversy out there about this issue,

20

and I don't know why it takes an expert, frankly,

21

say that that has an impact.

22

THE COURT:

to

You would be surprised.

23

The commissioners are going to do what they want to

24

do anyway, when they get back there.

I don't know
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1

how they think, but the question is whether I am

2

going to let you talk to them about it .
MR. THOMPSON:

3

4

Well, I know it.

And

I sure hope that you do, Your Honor, because it's

5

THE COURT:

Mr. Holleran?

6

MR. HOLLERAN:

7

THE COURT:

Sir.

Why isn't it a fact that
sam~

8

the -- the fact that it's the

9

can't build under it or you can't cross it this way

10

or

yo~

situation as you

can't, why can't he show that?
MR. HOLLERAN:

11

Your Honor, those are

12

real things.

You can look to the document and see

13

that.

14

where it says that, th a t

15

or other structure on it.

16

which an appraiser can base his opinion.

17

tangible things that he can look to.

You can look right in the petition and see

Those are

breed of cat.
THE COURT:

20

21

Those are things upon

This EMF issue is a whole different

18
19

you can't build a building

I'm trying to grab hold

of it.
MR. HOLLERAN:

22
23

you can.

24

hold onto it.

You can't see it.

I know.

I'm not sure

I'm not sure you can
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THE COURT:

1

Well, the only other

2

thing, we had a power company years ago, I think a

3

lot of people still say so, it's probably true.

4

affects the value of my property because my

5

television set doesn't focus in right when you have a

6

high surge of the power, but I don't know.
MR. HOLLERAN:

7

It

Well, I don't think,

8

Your Honor, there is a loss to this person if a man

9

is watching the TV.

10

THE COURT:

Yeah , right .

11

MR. HOLLERAN:

And the argument that

12

Mr . Thompson made about the mother with the two-year

13

old, I submit to the Court that that is precisely the

14

kind of jumping over the line that becomes

15

irresistible, either for the lawyers or f or the

16

commissioners, once you start allowing this

17

speculative evidence in .
THE COURT:

18
19

That's when we get into

the gas line blowing up.

20

MR. HOLLERAN:

Sure.

21

MR. THOMPSON:

Judge, I don't think

22

so.

And with all due respect, to continue to suggest

23

that EMF is not real, EMF is what turns every piece

24

of rotating electrical machinery in the world .
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1

real.

Maybe you can't see it, but it's real.

2

Put somebody in an electric chair,

3

and he will tell you, you know, whether electricity

4

which you can't see is real or not.

5

Power to suggest that EMF isn't real and isn ' t

6

tangible because you can't see it . . .
THE COURT:

7

And for Virginia

But what's the

8

difference between the laser that they used to fix my

9

eyeballs and the EMF that you are talking about?

10

MR. THOMPSON:

11

THE COURT :

12

What's the difference?

Because you haven't got

anything in the EMF to show that it affects anything.

13

MR. THOMPSON:

14

THE COURT :

15

MR. THOMPSON:

Because we don't know.

All right.
We don't know.

And I

16

think that's the issue that we have come down to,

17

Your Honor, is whether the Court is going to accept

18

the position.

19

that does say that, but read the horde of other cases

20

and decide which of the rationales Your Honor thinks

21

makes move sense, because to suggest that you have

22

got to prove, which obviously you can't prove in a

23

way at this point, it's like trying to prove that

24

smoking causes cancer, when there are a whole lot of

And there is a Wyoming case, you know,
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1

people and enormous amounts of money and enormous

2

economic impacts result from the fact that a whole

3

bunch of people think it does.

4

got, I have no idea .
THE COURT:

5
6

Whether it does or

I notice that Tom Bliley

doesn't smoke .
MR. THOMPSON:

7

Right.

But to

8

suggest that one ought not to be able to show that

9

fear is having an economic impact, is in my judgment

10

burying your head in the sand.

This fear is real,

11

and the fear of the unknown is probably the most

12

egregious fear.

13

And to suggest that we have got to

14

prove that EMF causes cancer in order to prove that

15

fear has an impact on the market value, Your Honor,

16

that just doesn't hook up.

17

connection there.

18
19
20
21
22

There is just no logical

MR. HOLLERAN:

Your Honor, I'm not

MR. THOMPSON:

That's what

saying that.

Mr. Holleran is saying.
MR. HOLLERAN:

No, no, not at all,

I'm not suggesting that

23

that's not what I'm saying.

24

we turn this into a battle of scientific experts to
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1

determine the issue of whether EMF causes cancer.

2

The Company doesn't dispute that electromagnetic

3

fields are real and are measurable in your lamps

4

here, in your overhead lights, and every other

5

electrical appliance.

6

7

(

We have made some

MR. HOLLERAN:

And I have never

progress.

8

9

MR . THOMPSON:

disputed that.

What I dispute is this contention

10

that there is rampant fear of a link between these

11

electromagnetic fields and some kind of adverse

12

affect on human health.

There is no link there.

13

MR. THOMPSON:

14

See, we are clouding it again.

15

fear of the link or actuality of the link?

16

Wait a minute, now.
Are we talking about

There are studies that say there is

17

a link; there are studies that say there is not a

18

link.

19

issue.

20

on market value, then that ought to be an issue for

21

the commissioners.

22

And fear of a link -

fear of a link - is the

And if there is fear of a link and no impact

Or if there is no evidence of the

23

link, if there is no evidence of the link between the

24

fear and the market value, then that ought not to go
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1

to the commissioners, but if an expert witness, who

2

is an MAI and following the teachings of his

3

profession, says that yes, there is a link, in his

4

expert judgment, Your Honor, I think we are departing

5

from our general rules of what we will allow experts

6

to testify to, because that is with in his expertise.
For him to get up there and say

7

8

there is a link, which is what Mr. Holleran has tried

9

to suggest we are doing, is not permissible, and that

10

is clear.

He is not going to get up here and pretend

11

to be a microbiologist or a physician.

12

going to say that his research, both within his

13

professional

14

shows there is a fear, and that fear does in fact

15

translate into an impact on market value and he is

16

going to give his opinion as to what it is .

l~terature

and what's in the press,

THE COURT:

17

He is just

I have a real problem

18

with it.

19

at that point, but I can't see being at that point at

20

this point.

21
22
23
24

Maybe 100 years down the road we might be

MR. THOMPSON:

Well, Judge, maybe

you ought to hear some expert testimony on it.
THE COURT:

Well, I don't know that

would help me any, because you are not
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MR. THOMPSON:

1
2

will help you?

3

a link or evidence that there is an impact on market

4

value?

5
6

I mean, is it evidence that there is

THE COURT:

Oh, no, I think you have

got to get the link with the impact on market value.

7

MR. THOMPSON:

8

question is then, do we have to prove the link?

9
10

THE COURT :

12

Then the

That's what I don't

MR. THOMPSON:

So you are saying we

need it?
THE COURT:

13

14

Okay.

think you can get at this point.

11

(

Well, what is it that

I'm not saying that.

I

don't know whether you need it or not.

15

MR. THOMPSON:

Well, I think that's

16

implicit in your decision, if you say we can't offer

17

the evidence without there being an established

18

link between EMF and cancer.

19

THE COURT:

Mr. Pratt may be the

20

greatest man in the world in his field, but from his

21

investigation, he determines that it affects fair

22

market value.

23
24

Suppose you say why?
Then you say, well, there is a

perception that there a fear in some people's minds
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1

that it might affect them, and therefore they won't

2

pay that much for the property.

3

MR. THOMPSON:

4

THE COURT:

5

That's good evidence.

Then you are getting

into real, pure speculation.
MR . THOMPSON:

6

suppose he says they

7

won't pay?

8

appraiser would say it, not as you or I might say it .

Give him a chance to say it as an

MR. HOLLERAN:

9

Your Honor, I don't

10

believe the best spin doctor in the world could put

11

the right spin on it to make it admissible under the

12

precedents that we are obliged to follow.

13

THE COURT :

And I have to agree with

14

Mr. Holleran, and I don't kno w anything that Mr .

15

Koonce could tell me or th a t

16

that would make me change my mind, Mr. Thompson.

17

MR. THOMPSON:

18

Mr. Pratt could tell me

Note my exception,

Your Honor .

19

THE COURT:

Ye s, sir.

Now, do you

20

want to vouch the record with what Mr. "Koonce would

21

say ?

22

the room somewhere with the court reporter and

23

letting you question him and letting Mr. Holleran

24

examine him.

I have got no problem with putting you-all in
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MR. THOMPSON:

1

2

said you were going to reserve until you heard his

3

testimony.
THE COURT:

4
5

7

MR. THOMPSON:

I thought earlier you

said you were going to reserve it until you heard it.
THE COURT:

8
9

Yes, sir, that's what

I don't need to hear it.

I'm saying.

6

(

Well, I thought you

give that impression.

No, no, I didn't mean to

I meant to reserve the right

10

for you to vouch the record until I heard your

11

argument.

12

record out of my presence.

Now I give you the right to vouch the

What do you think?

13

14

Mr. Kump needs

your attention over there.
MR. THOMPSON:

15

Well, what he was

16

trying to tell me was that nobody ever proved that a

17

power line was going to fall down, and yet that

18

evidence came in, or could have come in.
THE COURT:

19

Well, Mr. Holleran got

20

excited in hi3 argument about power lines that cross

21

lakes are more prone to fall in the water than those

22

that cross the dry land, which maybe is true.
MR. HOLLERAN:

23
24

what I said.

I'm not sure that's

I think what I said is that water and
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1

electricity don't mix as good as electricity and

2

land.

3

THE COURT:

I really can't see the

4

distinction much between this and the Wilkins and the

5

Kipps cases.

6

Judge Jamison and Judge Ledbetter and, I of course,

7

are all in the same circuit, and we have discussed

8

these matters time and time again, and we are having

9

real problems with them.

And if you really want to know,

10

But I thought that the Kipps

11

case was the easiest one, because that gas explosion

12

is a little different.

13

that much different .

But I don't know if it is

By the wa y , when I was practicing

14

15

law,

16

engineer that laid out the streets over in a

17

subdivision in Chesterfield, and when the bulldozer

18

operator went there, he hit the Plantation pipeline

19

and it blew up the world.

20

I have ever seen a bulldozer that had been

21

disintegrated to just one pile of metal.

22

unbelievable.

23
24

I represented Bill Miller, who was a civil

And that was the only time

It was just

But those things, and you might have
a stronger case of saying that the power line is
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1

going to fall down than you do of saying that it's

2

going to emit EMF's, I guess is my point, in my

3

estimation.
MR. THOMPSON:

4

Judge, it can be no

5

question it's going to emit them.

6

what the harmful effect is.

7

THE COURT:

8

in limine is granted .

9

Mr. Thompson.

11

Your exception is noted,

THE COURT:

Thank you, Your

Do you want to send me

an order to do that?
MR. HOLLERAN:

14
15

The motion

Honor.

12
13

All right.

MR. THOMPSON:

10

The question is

Yes, sir, I' ll be

glad to.
THE COURT:

16

Now we need to find

17

I'm g o ing to quash the subpoena, because I think the

18

ruling is the same, but I will allow you to question

19

Mr. Koonce.

20
21

MR. HOLLERAN:

Your Hon o r, might Mr.

Koonce be excused for a moment?
Ye s, sir.

22

THE COURT:

23

(Mr. Koonce excluded).

24

THE COURT:

All right.

Now , how
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1

about a -- we will need a trial date.

2

MR. HOLLERAN :

3

THE COURT:

Y~s,

sir.

How much time do you

4

need, Mr. Holleran, your expert and, Mr. Thompson,

5

your expert after you-all get back with them on what

6

my rulings are?
MR. HOLLERAN:

7

Your Honor, your

8

rulings aren't going to affect Mr. Shepherd.

9

driving Mr . Shepherd's cart is his f i ance's

10

condition.

11

THE COURT:

12

MR. HOLLERAN:

13

22

I have no problem with

THE COURT :

Do you have a right of

MR. HOLLERAN :
order to you.

I've submitted the

I'll be glad to take that upstairs.
THE COURT:

20
21

THE COURT:

entry in this case?

18
19

Is September t0o

it.

16
17

Yes, sir, I understand.

late?

14
15

What

Yes, sir.

I'm going to

give it to you.
Mr. Kump, do me a favor .

Stick your

23

head out that door and say, Ms. Scott, please bring

24

your book in here.
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How about some more Septembers for

1

2

the Chappell case?

MR. HOLLERAN:

3

4

That suits me fine,

Your Honor.
THE COURT:

5

6

I got September 30.

How do you like that,

Mr. Thompson?

7

MR. THOMPSON:

8

THE COURT:

9

MR . THOMPSON:

That's fine, Judge.

All right, sir.
10 o'clock?

Yes, sir.

And,

10

THE COURT:

11

Mr. Holleran, you get Mr. Thompson his check.

12

Mr. Thompson,

13

record, you let me know.

And,

if you don't what was stated in the

14

MR. THOMPSON:

15

THE COURT:

16

MR. HOLLERAN:

17

THE COURT:

18

the list of commissioners and submit me new

19

commissioners at least 40 days ahead of time, or I

20

can resubmit?

22

You will have it.
It's already ordered.

Do you want to reexamine

MR. THOMPSON:

21

Judge, I will.

We have submitted the

final ones.
All right.

23

THE COURT:

24

MR. HOLLERAN:

Dennis

Your Honor, in light
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1

of the fact that, I don't -mean to be difficult, but

2

in light of the fact that we have now got 15 cases, I

3

think, pending up here, we are going to have

4

difficulty getting fresh sets of commissioners every

5

time.

Might we submit another list?
THE COURT:

6

Well,

I

just suggest

7

that to you, because I think you could get to the

8

point where you might even be having to start to be

9

stricken for cause if you are sitting on every

10

commission that comes through.

11

MR. HOLLERAN:

12

point.

I don't want to get in that spot.

13
14

THE COURT :
sure it's at least 40,

15
16

That's precisely my

So you submit, but make

45 days ahead of time.

MR. HOLLERAN:

August 13 would be

Friday.
THE COURT:

17

Yes, sir.

And then if

18

Mr . Thompson wants to submit additional ones, he may.

19

All right?

20

MR. THOMPSON:

Thank you, Your Honor.

21

MR. HOLLERAN:

Thank you , Your

22

Honor.

23

THE COURT:

Thank you.

24

MR . HOLLERAN:

Are y ou going to want
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1

to vouch the record.
MR. THOMPSON:

2

3
4

Do you want us to

do it here?
THE COURT:

5

will find you a nice room.

6

so you got plenty of rooms.

7

Yes.

Mr. Martin, the bailiff,
I designed this building

(Hearing concluded.)

8

9
10
11

12

13
14

15
16
17

18
19
20

21
22
23
24
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2
3
4
5
6

I, Dennis C. Johnson, Notary Public for the

7

State of Virginia at Large, do hereby certify that I

8

recorded verbatim by Stenotype the above-entitled

9

matter, and that to the best of my knowledge and

10

belief, the foregoing constitutes a full, accurate,

11

and complete transcript of said matte .

12
13
14
15

124~ Dennis
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c. Johnson
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r; / _ Court Reporter

v

16
17
18
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VIRGINIA:
IN THE CIRCUIT COURT OF THE COUNTY OF HANOVER

2
3
4

--------------------------------------------------------

5
6

VIRGINIA

ELECTRIC & POWER COMPANY,

7

A Virginia Corporation,

Petitioner,

8
9

v.

AT LAW NO.

261-92

10

c·

11

E. TYREE CHAPPELL, and 0.85 Acre,

12

More or Less, of Land Located in

13

Hanover County, Virginia,

Respondent .

14
15
16
17

BEFORE:

Hon. Richard H. C. Taylor, Judge

18

Proffered testimony of Donald E. Koonce

19

April 2, 1993

20
21
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22
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23
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12
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14
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4

15
16
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17

KOONCE EXHIBITS FOR IDENTIFICATION:

18

1

Virgina Power EMF Article
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19

2

Electromagnetic Fields

15

20

3

Time Magazine Article,

21

4
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22

5
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23
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MR. HOLLERAN:

1

Do you want to vouch

the record?

3

(Discussion off the record.)

4

MR. THOMPSON:

This is a proffer of

Just for the record, this proffer of

5

evidence.

6

evidence is being made subsequent to Judge Taylor's

7

ruling quashing the subpoena of Mr. Koonce, which was

8

issued by the landowner.

9

represented to the court that Mr. Koonce's testimony

The landowner had

10

was being brought forward to show the existence of

11

the fear and concern in the community of the possible

12

health hazards resulting from the EMF generated by

13

electric transmission lines.
The Court has ruled that neither

14

15

Mr. Koonce's testimony on that subject, nor that of

16

the Plaintiff's appraiser, which would have built

17

upon Mr . Koonce's foundation and opined that the fear

18

of electric and magnetic fields, which exists not

19

only internationally, but right here in Hanover

20

County, would

21

testify what that was.

22

Mr . Koonce the questions now that I would have asked

23

him at trial if permitted to do so.

24

~ave

an impact on market value, would
So I will just proceed to ask

Is that a fair statement of where we

Dennis

c. Johnson & Associates

4

1

are?
MR. HOLLERAN:

2
3

I believe that is

correct.

4

DONALD E. KOONCE, being duly

5

sworn, testified as follows:

6
7

DIRECT EXAMINATION

8
9

10

BY MR. THOMPSON:

12

(

Mr. Koonce, could you would you

Q.

11

state your full name, please?

13

A.

Donald E. Koonce.

14

Q.

And your age?

15

A.

35.

16

Q.

Residence address?

17

A.

20102 Spinning Wheel Way, Richmond

Q.

What jurisdiction is that actually

21

A.

Henrico county.

. 22

Q.

Henrico?

18

23233.

19

20

23
24

in?

And you are employed by

Virginia Power?
A.

Virginia Electric & Power company.
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1

2

A.

I'm the director of Transmission

Operations.

5
6

And you are, what is your title

there?

3

4

Q.

Q.

And what you are your duties in that

A.

My job responsibilities include

job?

7

8

operations and maintenance of the Virginia Power

9

transmission system, which is compromised of all

10

lines in excess of 69,000 volts.

11

(

I am also in charge of the Company's

12

information program for customers who have inquiries

13

about our facilities and electric and magnetic

14

fields.

15

encroachment requests to utilize easements for

16

purposes other than transmission.

17

I also have the responsibility of looking at

Q.

Is i t your responsibility to monitor

18

the information that's made public relating to health

19

hazards that are either real or thought to . be real

20

that emanate from high voltage transmission lines?

21

A.

I monitor all the aspects of

22

publications of literature on research and general

23

popular media on electric and magnetic fields from

24

all sorts of facilities and appliances.
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1

MR. HOLLERAN:

Let me point out,

2

Mr. Thompson, that there is another individual within

3

Virginia Power, a guy named Mike Burks, who also has

4

some responsibility for the EMF area, and it might

5

help focus your question if you described what you do

6

as compared to what Mike does.
THE WITNESS:

7

My responsibility is

8

basically with customers in general, civic groups,

9

local authorities.

Mr. Burks becomes more involved

10

when there is an actual active project such as we

11

have with the Commission-approved Elmont to Old

12

Church transmission line.

13

BY MR. THOMPSON :

15

Is that the one that's involved in

Q.

14

this proceeding?
Yes.

A.

16

MR. HOLLERAN:

17

18

this week.

19

BY MR. THOMPSON:

20

He is on vacation

That's why I didn't bring him.

Let me show you a document and ask

Q.

21

you if you are familiai with that?

22

copy of the original that is here also.

23
24

I'll show you a

Is that a document that you are
familiar with?

Dennis

c. Johnson & Associates

295

7

(

1

A.

Yes, it is.

2

Q.

This is called Electric and Magnetic

4

A.

Yes.

5

Q.

Is that a publication of Virginia

A.

That's a company put-together

3

6

Fields?

Power?

7

8

publication, yes.

9

Q.

10

this document comes under your department or within

11

your responsibility?

12

(

Is that, the putting together of

13

A.

I had a small part in that .

That

was not put together in my department, no.

14

Q.

Do you distribute that item?

15

A.

I do send that to customers that

16

have questions about electric and magnetic fields.

17

Q.

Can you make any estimate about how

18

many of these documents have been distributed within

19

the last 12 months?

20

A.

Not with any great accuracy.

21

Q.

Can you at least estimate it?

22

A.

Somewhere between five hundred and a

23

thousand .

24

not the only one that does hand those out .

It would be difficult to say, because I'm
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1
2

Q.
there .

Look at what we have highlighted

Read the first paragraph to me.

3

A.

(Pause.)

4

Q.

Read the first paragraph to me, the

5

highlighted portion.

6

first paragraph.

7

A.

Strike that.

Read the whole

"During the past several years,

8

there have been numerous stories in the news media

9

regarding power lines and their possibly association

10

with health effects .

11

concerned and want to know what's going on and if

12

electricity adversely affects the health of their

13

families."

14

Q.

This comes from --

15
16

Read back the last sentence, please .
He left something out.

17
18
19

20
21

Many of our customers are

(Discussion off the record.)
BY MR. THOMPSON:
Q.

Did you leave a word out,

Mr. Koonce?

A.

I believe I said it all.

22

sentence, once again,

23

are concerned, and want to know what's going on and

24

if electricity adversely af fe cts the health of their

De nn is

reads,

The last

"Many of our customers
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9

1

families."

2
3

court reporter didn't get.
A.

4

5

I think adversely was the word the

Q.

Please bear with me.

terrible sinus infection and
Sure.

Q.

6
7

was intentional.

8

record.

11

(

I'm not suggesting anything

I just wanted to get it on the

(Discussion off the record.)

9

10

I have had a

BY MR. THOMPSON:

Q.

Then the introduction goes on to say

12

that, "Virginia Power created this brochure to answer

13

some basic questions about electric and magnetic

14

fields," et cetera, correct?

15

A.

Yes.

16

Q.

The document we are looking at is

17

called Electric and Magnetic Fields, and what you

18

have just read from is the introduction.

19

highlighted portion, would you read that portion in

20

the record, please?

21

A.

The second

"Research to date has shown no

22

definitive evidence of health risk from either

23

electric or magnetic fields.

24

more research and encourages increased federal

Virginia Power welcomes
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1

funding for EMF studies . "

2

Is it fair to say that the reason

Q.

3

Virginia Power comes more research is to assuage this

4

concern that exists in the public?

5

A.

I'm not familiar with assuage.

6

Q.

Help ameliorate it, diminish it,

7

diminish the concern that your customers are

8

expressing over possible health effects from high

9

tension wires?
A.

10

Well, there have been many, many

11

studies done, some which find,

report statistically

12

significant associations, others which find no facts

13

at all.
We have very differing bodies of

14

15

science, and the company just wants to see some firm

16

answers put forth.

17

Does the company admit whether or

Q.

18

not there is a link between EMF and cancer is a

19

serious and unanswered question?
MR. HOLLERAN :

20
21

of the question.

22

what he knows about EMF.

23
24

I object to the form

Mr. Koonce is produced to tell you

He is not here as any kind of an
equivalent of a 30(b) (6) deponent.

Simply to the
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1

extent that you are asking him about company

2

admissions, I think the questions

3

directed to another witness.

4

BY MR. THOMPSON:

5
6

Q.

probably better

Well, what is your understanding of

the Company's position?

7

A.

We have stated our position right

8

here,

9

evidence of health risks from either electric or

10

"Research to date has shown no definitive

magnetic fields."
Q.

11

(

~re

Now let's move over.

"In 1987,

12

Virginia Power started an EMF Task Force to track the

13

scientific research and public discussion and make

14

recommendations to management, as necessary."

15

see where I am reading from that introduction?

Do you

16

A.

Right, right.

17

Q.

Are you a member of that Task Force?

18

A.

Yes,

19

Q.

Who else is a member of that Task

A.

Mr.

20
21

I am.

Force?
Burks that Mr. Holleran referred

22

to earlier.

My immediate supervisor, Harold Adams,

23

is the chairman of the Task Force.

24

the name of Jud White, who is at our Innsbrook

There is a guy by

Dennis C. Johnson & Associates
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1

l o cation, and then we have Bill Sorey at our

2

cor po rate headquarters, Mr. Alan Todd, als o at o ur

3

c o rp o rate headquarters, Andy Edelstein, I believe

4

that's E-d-e-1-s-t-e-i-n, Mr. Jim Norvelle,

5

N-o -r-v-e-1-1-e.

6

table.

I'm trying to l o ok ar o und the

7

Q.

Good way t o d o it.

8

A.

(Pause ) .

9

Take you r time.

That's all that I c an

recall at this time.

10

Q.

Who is c hairman o f the Task Fo rce?

11

A.

Mr. Harold Adams is chairman.

12

Q.

I s Burks in you r chain o f c ommand?

13
14
15
16

Is he under your overview?
A.

He is a counterpart.

He reports to

Mr. Adams also.
on the second page of this d o cument

Q.

17

we are talking about, wou ld you read this part that

18

comes right under the heading "Why Are People

19

Interested in EMFs"?
MR. HOLLERAN:

Do you want him to

22

MR. THOMPSON:

Yes.

23

THE WITNESS:

20
21

24

read it aloud?

true and accurate copy .

I assume this is a

Under the heading "Why Are
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301.

13
1

People Interested in EMFs",

2

the concern of utilities, scientists and public of

3

chronic EMF exposure and adverse health effects.

4

Current scientific knowledge relating to EMF is

5

inconsistent and inclusive.

6

shown no definitive evidence of health risks from

7

either electric or magnetic fields.

8

scientists and concerned people want the research to

9

continue and more information to be shared about

10

(

EMF.

"Some studies have raised

All research to date has

But utilities,

II

11

(Discussion off the record.)

12

MR. THOMPSON:

13

Will you vouch that

what we are offering is an authentic copy?

14

MR. HOLLERAN:

It appears that way

16

MR. THOMPSON :

Okay.

17

(Koonce Exhibit Number 1

18

was marked for identification.)

15

19
20

to me .

BY MR . THOMPSON :
Q.

Now, moving further under that

21

general heading over here beginning,

22

Congress," would you read that paragraph?

23
24

A.

"The U.S .

"The U.S. Congress Office of

Technology Assessment (OTA} said research on the
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1

biological effects of electric and magnetic fields

2

has failed to establish any significant health

3

effects.

4

to categorically assert that there are no risks.

5

it does not provide a basis for asserting that there

6

is a significant risk,' the OTA report concluded."
Q.

7
8

But

What is your understanding of the

comment emerging evidence?
A.

9

10

'The emerging evidence no longer allows one

I'm not sure I understand what you

are asking.
Well, does emerging evidence suggest

Q.

11

12

that more evidence is beginning to show a connection

13

between EMF fields and health hazards than the older

14

evidence?

15

That may be what the OTA felt when

A.

16

they wrote that.

17

that report so

18
19
20

I don't know.

I didn't prepare

Well, does Virginia Power have a

Q.

position on that, to your knowledge?
A.

That the research to date is

21

inconclusive.

22

evidence of health risks from either electric or

23

magnetic fields.

24

Q.

There has been no demonstrated

And the evidence is not beginning to
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1

weigh heavier one way than the other, as far as you

2

know?

3

From the studies that I have seen,

A.

4

there is no evidence that carries any more weight

5

than any other study.

6

studies into consideration in formulating an opinion.
MR. THOMPSON:

7

Let's go ahead and

8

mark this document as Koonce Number 2 EMF Update,

9

Virginia Power.

10

(Koonce Exhibit Number 2

11

was marked for identification.)

12

/
\.

You have to take all th e

13

BY MR. THOMPSON:
Under the heading that says,

Q.

"Why

14

Are People Interested in EMF," would you read that

15

first sentence, first two sentences?

16

A.

"Some studies over the past 15 years

17

have raised concern over long-term EMF exposure and

18

possible adverse health effects such as cancer.

19

studies in Denver and one in Los Angeles found a weak

20

statistical association between childhood leukemia

21

and the presence of overhead power lines.

22

association was weaker when measured magnetic fields

23

were considered.

24

have been involved."
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1

Is it Virginia Power's position that

Q.

2

the emerging evidence no longer allows one to

3

categorically assert that there are no risks

4

associated with EMF derived from high voltage

5

transmission wires?

6
7

MR. HOLLERAN:

Again, the same

objection .

8

You can answer the question .

9

MR . THOMPSON:

10

To the extent of your

knowledge.
THE WITNESS:

11

As I said before, you

12

have to look at all the studies involved and the

13

quality of all studies involved .

14

along that may raise interest, but you have to

15

consider all the studies as a group to paint the

16

whole picture .

17

BY MR. THOMPSON :

18

One study may come

Well, I didn't ask you to paint the

Q.

19

whole picture.

20

this statement

21

easier -- to represent Virginia Power's position, as

22

you understand it or not, it having been quoted in

23

Virginia Power's document?

24

I simply asked you if you understood
I ' l l just show it to you to make it

MR. HOLLERAN:

Is that the OTA
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1

document?

2

MR. THOMPSON:

Yes.

3

MR. THOMPSON:

For the record, the

4

OTA document is the Office of Technical Assessment.

5

MR. HOLLERAN:

6

Assessment, United States Office of Technology

7

Assessment.
THE WITNESS:

8

9

(

Technology

I have to relate back

to the research results we have seen to date are just

10

inconclusive, and that there is no definitive

11

evidence of health risks from either field.

12

BY MR. THOMPSON:

13

14

17

You are just not going to answer my

A.

Well, I

Q.

Well, I think you can answer my

question?

15
16

Q.

think I

am answering your

question.

18

question yes or no and then explain it.

19

have just explain it, but I would like you to answer

20

yes or no to the best of your understanding.

21

the statement which begins "In our," express Virginia

22

Power's position?

23

24

A.

No,

Maybe you

I don't believe it does.

Does

As I

explained, the research results we have seen to date
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1

are inclusive, with no definitive evidence of health

2

risks from either field.

3

Q.

4

that there is no risk?

5

A.

6

We have not seen any evidence to

demonstrate that there is a risk .
Therefore, you can assert that there

Q.

7

8

Does that mean that you can't assert

is no risk?

9

A.

I am not saying that, am I?

10

Q.

I think you are.

11

If you are not,

you can say you can't say that.

12

A.

I am saying that the research, the

13

results to date are inconclusive, with no definitive

14

evidence of health risks from either electric or

15

magnetic fields.

16
17

(Discussion off the record.)
BY MR. THOMPSON:

18

Q.

Mr. Koonce, you are aware of an

19

article that appeared in Time magazine reporting on a

20

study done in Sweden of 150,000 people, I believe it

21

was reported in October of this year -- I'm sorry, of

22

'92.

23

24

A.

I'm not familiar with the Time

magazine article specifically.
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Q.

were you aware there was one in Time

3

A.

Not specifically.

4

Q.

Do you now have a copy of the study?

5

A.

The Swedish studies?

6

Q.

Yes.

7

A.

Yes.

1

2

Well,

not a full blown report

8

yet.

9

That study has not been formally published or

10

11
12

(

magazine?

13

There has been preliminary results released.

subjected to peer review at this point in time.
Q.

How does peer review work insofar as

the study done in Sweden?
A.

In the scientific community,

formal

14

publication of a study involves circulation of a

15

preliminary draft through a group of peers in the

16

scientific community in order that the work be

17

critiqued by knowledgeable scientific individuals to

18

assure that reasonable approaches were taken and that

19

the work that was done in the report is indeed, based

20

upon valid science.

21
22
23
24

That has not happened at this point.
Q.

What is your understanding of

whether or not i t is scheduled to happen?
A.

I don't know.

Sweden is a far ways
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1

away from here, so I don't know how long or when

2

something like that may take place ih that country.
Q.

3

4

And Virginia Power is not monitoring

that study closely?
A.

5

We are looking at the preliminary

6

results.

7

we can see more details .

that study are widespread spread?

10
11

But you are aware that reports of

Q.

8

9

We would love to see the final results so

A.

There has been some media attention

focussed on that study.

12

Q.

And it's your understanding that

13

that study did consist of an investigation of 500,000

14

people over 15 years?

15
16

A.

That is incorrect.

It was

approximately 436,000 folks .

17

Q.

over what period of time?

18

A.

A period of I believe 1960, or

19

excuse me, 1970 to 1985, which would be about 15

20

years.

21

What did it conclude with respect to

Q.

22

the link between EMF generated by high voltage lines

23

and leukemia?

24

A.

What aspect with resp e ct to?

De nni s C . John s on & Ass oc ia t es

309

21

(

Just tell me what you

2

know about what has been concluded, what your

3

understanding is.

4

A.

The study concluded that there was

5

no statistically significant association whatsoever

6

with measured magnetic field intensities and the

7

incidence of leukemia .

8

measures, as many other studies have done, to do an

9

exposure assessment of the population and found a

The study used surrogate

10

very weak statistically significant association with

11

surrogate measures of magnetic field intensity.

12

(

Any aspect.

Q.

1

13

14

Q.

What do you mean by surrogate

A.

Well, to draw an analogy, if we are

measures?

15

trying to assess air pollution from automobiles,

16

specifically carbon monoxide, a scientist ·Would

17

employ a carbon monoxide analyzer and measure the

18

parts per million of carbon monoxide coming ou t

19

the e x haust pipe.

20

An epidemiologist that did no t

of

have

21

this sophisticated , scientific equipment may t ry to

22

look at a surroga te for that.

23

would be analogous to some of the things that we have

24

seen i n epidemiologi ca l stud i es with respect to EMF

A surrogate wh i ch
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1

would be the number and size of the exhaust pipes of

2

various cars, not a very good indicator of the parts

3

per million of C02 coming out of combustion of fuel

4

in that engine.
Let me read you a statement from the

Q.

5

6

Time report, and see if you believe that is accurate

7

or inaccurate.

8

cause and effect, it shows unmistakable correlation

9

between the degree of exposure and the risk of

10

childhood leukemia."
MR. HOLLERAN:

11

12

"Although the research does not prove

Can I see a copy of

that, please?
THE WITNESS:

13

As I

said earlier, the

14

study did reveal a very weak statistically

15

significant association between a surrogate measure,

16

and if you assume this degree of exposure to be to

17

that surrogate measure, this would be a valid

18

statement.

19

BY MR. THOMPSON:
Q.

20

Well, unmistakable correlation
Do you

21

doesn't say anything about surrogate or weak.

22

agree with there being an unmistakable correlation

23

between degree of exposure and risk of childhood

24

leukemia?
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The statement taken by itself, I

1

A.

2

can't agree with that.

3

Q.

Okay.

4

it, "'From a research point of view, they add

5

significant information,' says Stan Sussman, manager

6

of electromagnetic field studies for the Electric

7

Power Research Institute."
Are you familiar with the Electric

8

9

(

There is a quote that follows

Power Research Institute?

10

A.

Yes,

11

Q.

What kind of institute is that?

12

A.

That's basically a conglomeration of

I

am.

13

whatever form by investor owned utilities in the

14

United States that fund that organization for R&D

15

efforts in the utility industry.

16
17
18

Q.

Do you understand that individual to

be saying that this is a significant study?
A.

Well, Virginia Power hasn't been

19

associated with the Electric Power Research Institute

20

for at least three or four years now so

21
22
23
24

So you don't attribute any

Q.

significance to that statement?
A.

Well, I just don't know that it adds

anything to the

De nni s
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Q.

1

Is it your understanding that the

2

Swedish government has acknowledged that there is a

3

connection between EMF from high tension lines and

4

childhood leukemia?
A.

5

(Pause).
MR. HOLLERAN:

6

7

the extent that it mischaracterizes the article.
To the extent that it's an

8
9

independent question, I have no objection.
THE WITNESS:

10

(

I object to that to

11

question?

12

BY MR. THOMPSON:
Q.

13

Could you repeat your

Let me get you to read the sentence

14

that says, "According," this one right here

15

(indicating).
A.

16

"According to Microwave News, a U.S.

17

publication that covers the field in depth, this is

18

the first time a national government has acknowledged

19

the link.

20

21
22

What link is it that they appear to

Q.

be talking about?
A.

(Pause) based on what I see on this

23

piece of paper, they must be trying to say the link

24

between electricity, as they say up here at the top,
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1

and cancer.

3

Okay.

Q.

2

the government in Sweden has done that?
The government of Sweden is

A.

4

5

investigating the cost/benefit analysis of if the

6

studies are indeed, true, what is the cost of the

7

society to eliminate or reduce field strength to

8

levels that the study claims showed no great risk.

9

They have in no way taken any steps

10

to have any regulations promulgated as a result of

11

this study.

12

(

Is it your understanding that

So they have taken no steps toward

Q.

13

creating regulations?

14

A.

No .

15

Q.

Well, again, my question really was,

16

is it your understanding that the government of

17

Sweden has acknowledged the link between cancer and

18

electricity?

19

A.

And I think we are talking about EMF.
I don't know that that has been

20

acknowledged.

21

analysis.

I know they are doing cost / benefit

22

Q.

But you don't know?

23

A.

I don't know that they have

24

knowledge of that.
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1

Q.

Are you in a position to assess the

2

extent to which concern, as Virginia Power

3

characterizes the interest that its customers have in

4

the EMF issue, the extent to which this Swedish study

5

has had an impact on that level of concern?

6

A.

Any time there's a study that's

7

released that draws national media attention, whether

8

it be the Swedish study or any other studies that are

9

done, we see an increase in customers that call their

10

utility, wanting to know if we have heard of that

11

information and if we can help provide, shed any

12

light on it, more so than is generally done in a

13

little sound bite in a media, television broadcast,

14

or whatever.

15

Q.

16

And that was true with respect to

this study as well?

17

A.

Yes.

18

Q.

And what did you tell the people?

19

What has Virginia Power told people when they

20

inquired about this study?

21

A.

That the study is among one of many

22

that have shown that there may be some weak

23

statistical association between surrogate measures of

24

field exposure and health effects, but you have to
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1

look at the whole picture.

2

There are equally many studies done,

3

as well as these studies, that show absolutely no

4

relationship.
Q.

5

6

been done as well.

7

as scientifically?

a
9

A.

Do you mean as comprehensively,

As scientifically, that are done on

a sound basis, not fly by night.
Q.

Are you suggesting this was fly by

12

A.

No, not at all.

13

Q.

Well, from your vantage point at

10
11

(

You say there are studies that have

night?

14

Virginia Power, has this document elevated the

15

concern or alleviated the concern among your

16

customers as the EMF effect on --

17

A.

Well, when you see the media

18

attention at the time the study results are released,

19

are generally a time lag behind, becau se it generally

20

takes a time lag from Sweden or the European

21

Community to hit the domestic media market.

22

see a rise in the inquiries, as I said, because of

23

the attention that it will receive in the popular

24

pre ss, and then it dies back down to a trickle level .
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1
2

did this elevate the concern?

activity as a result of the media exposure.
Does that mean yes?

Q.

5

6

I told you we saw an increase in

A.

3

4

Well, I guess my question still is,

Q.

yes?

That did elevate the concern?
MR. HOLLERAN:

7

Objection.

8

he is entitled to answered the question.

9

has done that.
THE WITNESS:

10

(

Is that a long

I think
I think he

As I said, that when

11

the studies were released, we did receive more calls

12

from customers asking details about the information

13

from that study.

14

BY MR. THOMPSON:

\

15

Q.

And did you tell these customers you

16

would be providing more information on this study

17

when they became available?

18

A.

We tell our customers that we will

19

provide information on any and all studies, to the

20

extent we have them in our possession, as we can, as

21

they become available.

22

Q.

23
24

And you made that statement

specifically with respect to this study?
A.

With all studies.

Dennis

c. Johnson & Associates

317

29

(

2

question, now.

3

ask about a study, can you answer about a study?

I ' l l get to all studies, but when I

4

A.

Okay, yes, sir.

5

Q.

The answer is yes, as to this study,

6

you told your customers you would provide them

7

whatever additional information you had obtained

8

about it?

9

A.

Yes.

10

Q.

Did you tell them that in writing?

11

A.

I don't think I have ever written it

Q.

Okay.

12

(

Mr. Koonce, please try to answer my

Q.

1

13

down.
So when someone like

14

Mr. Pratt in and asks for your information, you don't

15

send him this, any information about this study?

16

A.

The studies are quite voluminous,

17

and i t would be cost probative to our customers to

18

send each and every study.

19

are many, many studies.

20

specifically for a study, we can make that available.

21
22
23
24

Q.

As we have said, there

If somebody called and asked

When they just ask for general

information, you select what you are going to send?
A.

Right.

We try to select things like

the executive summary out OTA Report, and we use the
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1

executive summary only because that report is quite

2

voluminous also; and the Virginia Department of

3

Health's annual report on the monitoring of ongoing

4

research, we feel that it's timely and independent .

5

Q.

Do you know whether the Virginia

6

Department of Health is evaluating the Swedish study

7

at this point?

8

A.

I do not know.

9

Q.

Let me show you a newspaper article.

10

You can go ahead and mark this

11

document that we have been talking about as Koonce

12

Exhibit 3.

13
14

The document that I am showing you
is a copy -- let's mark this as Koonce Exhibit 4.

15
16
17
18

(Koonce Exhibits 3 - 4 were
marked for identification.)
BY MR. THOMPSON:

Q.

I am going to represent to you that

19

the document that I am showing to you is a copy of an

20

article, two articles that appeared in the Richmond

21

Times-Dispatch, on Monday, March 8 .

22

original of that paper for you .

23
24

I have an

Mother becomes activist is the first
article, and on the second page is -- the first page
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1

is actually,

2

Into Activist."

3

that says,

4

second article is entitled, "Parents, Teachers

5

Joining EMF Debate Across Country."

On the second page is a continuation

"Mother Becomes Activist," and then the

6

Are you satisfied with that, sir?

7

MR. HOLLERAN:

8

representation.

9

BY MR. THOMPSON:

We accept your

Are you aware of this controversy

Q.

10

(

"Magnetic Field Concern Turns Mother

11

that was brewing out in Chesterfield County relating

12

to a certain school out there?

13
14

I'm aware of this is the issue with

A.
the school.

15

And Ms. Reynolds is the mother of

Q.

16

two children that either go or would go to Alberta

17

Smith Elementary School; is that correct?

A.

18

I believe she has two children that

19

would go to that school.

20

two and five.

21

Q.

The article says they are

I don't think they go to school yet.
What's the issue out there, as you

22

understand it, the issue that Ms. Reynolds has

23

raised?

24

A.

She has concern about some of the
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1

studies which say there may be a link between

2

magnetic fields and childhood leukemia.
And this particular school is being

Q.

3

4

built 163 feet from transmission lines carrying

5

230,000 volts?
A.

6

I can't say that the distance is

7

correct, but it's being built adjacent to a Virginia

8

Power facility in Chesterfield County.
Q.

That's a 230 kv volt transmission

11

A.

230 kv, yes.

12

Q.

And that's the same carrying

9
10

line?

13

capacity as the line they are talking about going

14

across and adjacent to the --

15

A.

It's the same voltage.

16

Q.

It's the same voltage?

17

A.

Yes .

18

Q.

The degree of current carried would

19

be a function of what load comes along on that line,

20

correct?

21

A.

That is correct.

22

Q.

Now, was Mr. Burks at that meeting?

23

It's reported here, it looks like he was.

24

wasn't.

Maybe he

Do you know whether he was there or not?
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1

A.

What meeting?

2

Q.

The meeting when Ms . Reynolds stood

3

up and asked if the parents were concerned about the

4

EMF effect.

A.

5

6

I wasn't

at that meeting, sir.

7

Q.

Do you know whether Mr . Burk s was?

8

A.

I told you I don't know.

9
10

at the meeting , so I don ' t

12
13

15

16

know whether he was there

Q.

Did he tell you whether he was there

A.

I have no knowledge of his presence

Q.

Is that the sort of thing that he

or not?

\...

14

I wasn't

or not.

11

/

I don't know about that.

there.

would go to or you would go to?

17

A.

If we are invited.

18

Q.

Okay.

There is a quote here that

19

says that, "'It ' s not a Virginia Power issue.

20

global issue.

21

director of transmission project engineering for

22

Virginia Power."

23
24

It's a

It's everywhere,' said Mike Burks,

Were you aware of this quote from
Mr. Burks be f ore today?
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1

A.

I have read this article.

2

Q.

Oh, you have read it?

3

A.

Yes.

4

Q.

Did you ask him about what he said

6

A.

No, I have not.

7

Q.

Is that a true statement?

8

A.

Excuse me?

9

Q.

Is that a true statement?

10

A.

Well, electric and magnetic fields

5

there?

11

are present everywhere where there is a conductor of

12

electricity, whether it be a transmission line 0r a

13

lamp cord supplying a light you may be reading by.

14

It's everywhere.

15

So I would say that it's not just a
It would may be be more

16

Virginia Power issue.

17

accurate it's a global issue .

18

There are fields everywhere.

19
20

Q.

Right.

It's everywhere.

"Statistical Link

Documented," would you read what it says under that?

21

A.

(Pause) .

. 22

Q.

out loud, I'm sorry?

23

A.

"Recent studies -- the most

24

prominent being a 15-year study of thousands o f
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1

residents in Sweden -- have documented a statistical

2

link between rates of certain types of cancer,

3

especially in children, and the proximity of

4

high-voltage power lines."

5

. Q.

6

A.

Well, here they refer to the link

7

between cancer and proximity.

8

study show that the weak statistical link was between

9

certain types of cancer and a surrogate measure of

10

(

Is that a fair statement?

The details of the

magnetic field strength, not proximity.

11

Q.

Proximity was not a factor?

12

A.

Proximity was a factor in

13

establishing a corridor of interest in the study, but

14

the link was with the surrogate measure of field

15

intensity, not

\

16

Q.

Does anybody deny that proximity is

17

a factor in the field strength of EMF; that is,

18

proximity to the line?

19

A.

No.

20

Q.

And in fact, the houses that were

21

included in the study, the residents of the houses

22

included in the study were all within a thousand

23

feet?

24

A.

I believe they were.
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1

And the surrogate measure that you

Q.

2

were talking about was the estimate of what, the

3

field intensity within that field?
A.

4
5

The surrogate measure was calculated

historical values of magnetic field strength.

6

Q.

Historical values where?

7

A.

At various locations, depending on

8

where the homes were within that thousand foot

9

corridor.

10

I gather what you are suggesting to

Q.

11

me is that is not a reliable basis for calculating

12

field strength?

13

A.

Well, if you want field strength,

14

you measure field strength.

15

what something may weigh, you weigh it in pounds or

16

kilograms, or whatever.

17

Q.

Like if you want to know

So the only way to make the study

18

valid is to have a gauss or a milligauss meter with a

19

tape on it that runs continuously for 15 years?

20
21

A.

have anything like that at this point.

22
23
24

That would be the best, but we don't

Q.

So you have to do with it something

A.

Right.

else?
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Q.

1

2

did was unreliable?
A.

3

I'm just suggesting that what they

4

did was just one of many things that have been looked

5

at.

6

weak statistical link, but we never have seen

7

anything that shows with measured magnetic field

8

strength.

9

10

(

Are you suggesting that what they

We have seen some things that show some

Q.

Mr. Koonce, what is your educational

background?

11

A.

I'm an electrical engineer.

12

Q.

And if i t were your job to evaluate

13

the effect of the EMF under particular power lines

14

within a thousand feet of high tension lines, how

15

would you go about it, as an electric man?

16

A.

If it were my job to what?

17

Q.

To evaluate the field strength over

18

a 15-year period with inside residents within a

19

thousand feet of a high tension line, how would you

20

go about it?

21

A.

Well, first I would have the line

22

configuration set up with a known load current in

23

there at a given voltage and get all my parameters

24

sofar as the geometric locations of the phase
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1

conductors, and then at a point distant I would take

2

a measurement and then use calculations to verify

3

that if I could replicate the measurements that I did

4

record from the field,

5

one would might try to come up with some way of

6

arriving at an average, or whatever.
Q.

7

and then over a 15-year period

So you would take some actual

8

measurements and then try to extrapolate over time,

9

give certain other variables, correct?

10

A.

That would be one way.

11

Q.

That is the way you just described?

12

A.

Actual measurements would be the

Q.

But that's not what you suggested,

13

ideal.

14

15

because you know that's impossible?
A.

16

17

Well, I'm not in the process, not in

the business of doing that type of research.
Q.

18

Are you aware of television shows

19

that have discussed the EMF, potential of EMF health

20

risks?

21

22
23
24

A.

I have seen several television

Q.

Have you seen this one that was

shows.

recited here, the CBS Street Stories shown January
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28?

2

A.

Yes,

3

Q.

What did you understand that program

4

to be suggesting?
A.

5

(Pause) the program was about a half

6

an hour long.

7

there.

I

There were many things suggested in

don't recall them all.

8

Q.

Was the study in Sweden addressed?

9

A.

I

10

(

I have.

believe they mentioned something

about the Swedish studies in that show.

11

Q.

Do you remember what they said?

12

A.

No, I

13

Q.

Do you remember what they said?

14

A.

No, I

15

Q.

Do you remember anything in

16

don't.

don't.

particular about that show?

17

A.

No.

18

Q.

You don't remember anything about

20

A.

(Pause).

21

Q.

Did you think it was a fair

19

22
23

24

it?

statement of what is known about the subject?
A.

No,

I did not think that it was a

fair statement.
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Q.

1
2

f e ar level in the community?

3

A.

4

information.

5

Q.

6

I thought it did not present factual

Can y o u answer my question?

Did y o u

think it elevated the fear l evel?

7
8

Yo u th o ught i t tended t o elevate the

A.

I can't answer that .

I d o n't know

Q.

Well, di d the n o nfactual a s pect o f

that.

9
10

i t tend t o , in y o ur mind, bias i t in favo r of the

11

listener concluding that there was a link between EMF

12

and health hazards?
A.

13

Come again, please?

14

MR. THOMPSON:

15

(Record read.)

16

(Discussion off the record.)

17

THE WITNESS :

18

listeners .

19

BY MR . THOMPSON :

Read it back .

I can't speak for

I can only speak for myself.

20

Q.

What did it do to you?

21

A.

There was a definite bias in there

22

trying to say that there were.

23

Q.

Were links?

24

A.

Were links.
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2

Does it appear to you that that's

Q.

1

the general thrust of what's in the press?

3

A.

No.

4

Q.

Do you think the press is generally

5

fair and accurate on these things or biased in favor

6

of suggesting a link?

7

A.

We see it in all directions , fair,

Q.

Do you think it all basically

8
9
10

biased.

balances out?

11

A.

I think it probably does.

12

Q.

Okay.

There is a statement here

13

that says, "In Hanover County, parents recently

14

raised concerns about high-voltage transmiss i on lines

15

that are planned next to athletic facilities at Atlee

16

High School."
Are you aware of that?

17
18
19
20
21

A.

I've read the article, yes.

I'm

aware that that's in there.
Q.

But you are aware of that as a fact,

aren't you?

22

A.

That what?

Aware that --

23

Q.

That parents --

24

A.

I'm not aware that parents are
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1

concerned, no, other than what I have read in this

2

article.

3

Q.

Are you aware of any citizen concern

4

about EMF associated with the power line that's going

5

across Mr. Chappell's property?
A.

6

I've got calls from people asking

7

for information about in this area, I'm sure.

8

think that's how you obtained our electrical and

9

magnetic fields brochure was from a call from one of

10

I

our customers that wanted some information.
Q.

No, actually that was a call from my

13

A.

I'm sure he is one of our customers.

14

Q.

Nearly everybody fits that category,

16

A.

Well, they could be a co-op.

17

Q.

Well, tell me all of the citizen

11

12

15

appraiser.

correct?

18

interest, specific citizen activity that you are

19

aware of in Hanover County relating to the potential

20

health risks of EMF generated from high tension

21

wires.

22
23
24

A.

All of the activity that I am aware

Q.

Yes .

of?
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A.

1

2

interveners, I can't keep track of which is which, at

3

a Commission hearing, but we did have some folks at

4

the State Corporation Commission hearing on the state

5

certification of this line express some opposition to

6

it.

7

We had
Q.

On the basis of potential health

10

A.

Yes.

11

Q.

EMF generated health risks?

12

A.

Yes.

8

9

i

I know we had some protestants or

risks?

We had some concerns raised

13

that the Planning Commission on the Old Church

14

Substation special use or conditional use

15

application.

16

Q.

Was that hearing on February 24; are

A.

I

\

17
18

you aware?
don't remember when it was.

This

19

appears to be something on the Board of Supervisors,

20

not the Planning Commission.

21
22

MR. THOMPSON:

Did we mark this

document, the last newspaper article?

23

MR. HOLLERAN:

Yes, that's 4.

24

MR. THOMPSON:

That's 4 ?
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1

BY MR. THOMPSON:
Q.

2

Let me show you this document.

I'll

3

represent to you this is a copy of a handbill that

4

was taken off of a post or something, some post in

5

Hanover County, and ask you if this is anything that

6

you have ever seen before?

7

MR. HOLLERAN:

8

(Discussion off the record . )

9

THE WITNESS:

10

ever seen this.

11

the Planning Commission.

12

BY MR. THOMPSON:
Q.

13

I

Off the record.

I don't believe I have

saw something similar to i t for

Were you aware of this hearing

14

before the Board of Supervisors on the 24th of

15

February?

16

A.

No, I wasn't.

17

Q.

Were you aware of any concern about

18

power lines that pass in close proximity to

19

Chickahominy Middle and Atlee High Schools?

20

A.

There had been some questions raised

21

about this, and I'm aware of that some folks are

22

questioning the location of the lines in the school.

23

Q.

Who

24

A.

I don't know.
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2

Is that all you know about some

Q.

1

folks questioning -As I know the -- see, I'm not

A.

3

4

directly involved in this project.

5

active project to be constructed, Mr. Burks is more

6

involved with this.
Mr.

Q.

7

Burks would be the one to know

8

more than you do about the concern expressed in this

9

document that represents a handbill?
Let me see what all is in here.

A.

10

MR. THOMPSON:

11

12

(

This being an

identification,

Let's mark this for

if we could, as Koonce 5.

13

(Koonce Exhibit Number 5

14

was marked for identification.)
THE WITNESS:

15

16

copy is not legible.

17

BY MR. THOMPSON:

The back side of this

Q.

Neither was the one we ripped off

20

A.

(Pause).

21

Q.

I'm not asking you to read it.

22

A.

It's missing the same pieces.

23

Q.

That's right.

18

19

24

the post.

My question was,

is

Mr. Burks the one that would be more knowledgeable
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1

about this issue than you?
A.

2

Right.

These are very current

3

issues.

4

this specific project for approximate ly two years.

I haven't had any active participation with

Q.

5

I

see.

But you are aware that there

6

were a group of people protesting the location of

7

this line in close proximity Chickahominy Middle and

8

Atlee High Schools as recently as February of '93?
A.

9

I don't -- I can't say that there

10

were a group of people protesting.

11

that some folks have asked some questions about it.

12

I

know personally

So you have no knowledge of what

Q.

13

occurred on the hearing on Wednesday the 2 4 th,

14

there was one?

if

15

A.

No.

16

Q.

Are you familiar with a lawsuit that

17

was filed on a trespass th eory against Virginia

18

Power?

19

A.

Yes .

20

Q.

That lawsuit was filed in Hanover

22

A.

Yes.

23

Q.

Who was that lawsuit filed on behalf

21

24

County?

of; do you know?
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1

A.

I don't recall.

2

Q.

Was it a number of people?

3

A.

I cannot remember, to be honest.

4

just don't know.

5

individual who monitored that lawsuit, or was it

7

somebody else?

8

(

Were you the Virginia Power

Q.

6

9

I

A.

I believe that, like most lawsuits,

would be handled with the Real Estate Department, if

10

it is at this point in time, or in our Route

11

Selection Department if it's in the preliminary

12

stages of a project.
Engineering never directly -- we are

13

14

a service group.

15

it, or direct responsibility for tracking it, if you

16

will.
MR. THOMPSON:

17

18

We don't have direct involvement in

Let's mark this as

Koonce 6.

19

(Koonce Exhibit Number 6

20

was marked for identification.)

21
22

BY MR . THOMPSON:
Q.

Let me ask you if the document that

23

we have just marked as K7 is a newspaper article that

24

you have seen before -- Koonce Number 6?
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1

A.

Is this 6 (indicating)?

2

Q.

I'll show you the original to allow

3

you to verify that my copy is accurate.

4

A.

It appears to be right.

5

Q.

Is that an article you remember

A.

Not this specific one .

6

reading?

7

The Southern

8

California Edison study that it's referring to, I've

9

looked at several different newspaper accounts of it.

10

I don't know that I have specifically read this

11

Richmond Times-Dispatch article.

12

Q.

Do you have that study?

13

A.

Yes,

14

Q.

Is that one you send to your

16

A.

No .

17

Q.

Is that one you plan to send to your

A.

If someone would ask for the details

15

18

I do.

customers?
I just got it yesterday.

customers?

19
20

of the study, we would be more than happy to send it

21

to him.

22
23
24

Is that one that's been submitted

Q.

for peer review?
A.

Yes,

it has.
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C.

2

page, Results Questioned .

3

if you would.
A.

4

(

At the end i t says on the second

Q.

1

Read that first sentence,

On the Results Questioned, the first

5

sentence:

"But the results will be suspect among

6

many researchers because the authors work for an

7

electric utility, said physicist Louis Slesin, editor

8

of Microwave News, who has followed the issue

9

closely."

10

Q.

Do you know who he is?

11

A.

Louis Slesin?

12

Q.

Uh-huh.

13

A.

I know of him.

14

I don't personally.

I have never met the man .

15

Q.

Is he one of those that is active in

16

this EMF study of potential health risks associated

17

with EMF?

18

19
20

21
22

A.

Mr. Slesin doesn't study anything.

He publishes Microwave News.
Q.

I see.

Is that a fair statement,

that the results will be suspect?
A.

I'm sure by some it may be suspect,

23

but others in the scientific community will realize

24

that they are people doing valid scientific studies
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1

which have been subjected to peer review, which would

2

hopefully eliminate any bias that might have been

3

introduced into the study inadvertently.

4

function of peer review.

5

Q.

That is the

Is i t your understanding that the

6

study that was reported here was more comprehensive

7

or less than the one in Sweden?

A.

8

9
10

I haven't had a chance to review the

details of the Southern Cal Edison study yet, so I
can't answer that .

11

Q.

How long have you been with Virginia

13

A.

Eleven and a half years .

14

Q.

Did you come right out of

12

15

Power?

engineering school?

16

A.

No.

17

Q.

Where were you before?

18

A.

United States Department of

19

Agriculture, Rural Electrification Administration.

20

21
22

Q.

What were your responsibilities

A.

I had several different

there?

23

responsibilities at the REA.

24

power transmission branch, which we dealt with the
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1

larger G&T co-operatives in the REA System that built

2

transmission projects, and there we reviewed

3

consultant's designs to assure that they met the REA

4

standards before the borrowers of the federal money

5

were allowed to enter into contracts to build those

6

facilities.

7

Various other responsibilities,

8

while in that organization included working in an

9

area office which was working with smaller

10

distribution cooperatives like Rappahannock

11

Cooperative here in this area.

12

(

There we would review their work

13

plan analysis, making sure they were using valid

14

planning tools to plan their line extension policies,

15

and we would review their three to five-year work

16

plans and assure that they were adequately building

17

our electric system which was being done with federal

18

loans and federal loan guaranties.

19

And then I did make another run back

20

through the power transmission branch prior to

21

leaving the civil service for the private sector.

22
23
24

Q.

How long were you with that

organization, or those organizations?
A.

About two years six months, and that
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1

was the one organization, various responsibilities

2

within it.
Q.

3

4

You went from college to there and

then to Virginia Power?

5

A.

Yes, sir.

6

Q.

Did any of that activity involve the

7

review of scientific work involving health hazards?

8

A.

The REA assignment?

9

Q.

Yes.

10

A.

No.

11

Q.

How long have you been in the area

12

that involves reviewing scientific work relating to

13

health hazards?
A.

14

15

Probably about the past six years.

Purported health hazards, I should add, too.

16

Q.

Did I understand you correctly to

17

say that you had not been to any public hearings

18

personally relating to the power line we are talking

19

about?

20

A.

No, I did not say that at all.

21

had not been to this meeting referred to in this

22

flyer marked Koonce Number 5.

23
24

I

I did attempt to go to the Planning
Commission hearing on the Old Church Substation for
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1

conditional use, but it got in the wee hours of the

2

morning, and I gave up.

3

assignment.

4

to get home and get to bed.
Q.

5

6

I was there on my own interest, and had

You went to bed, went home before

they got to your issue on the docket?
A.

7

Before it got to the Company's

Like I said, I did not have responsibility

8

issue.

9

for that issue, so I did not follow that.
Q.

It wasn't one you were interested

12

A.

I -- Go ahead.

13

Q.

Well, have you attended any other

10

11

I

I wasn't there as a company

in?

\.

14

public hearing on this particular transmission line?

A.

15

This particular facility, I provided

16

testimony for the Company in the hearings before the

17

State Corporation Commission.
Q.

18

Do you know how many people appeared

19

there to speak on the EMF issue in opposition to your

20

Company's petition?

21

A.

I don't recall the number.

22

Q.

Okay.

A.

It's been awhile.

23
24

You can't give a reasonable

estimate?

Dennis
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1
2
3

4

four years ago.
Q.

Any other public hearings that you

have attended relating to this line?
A.

Even before the Commission hearings,

5

we held public workshops, which I don't think would

6

qualify as a true public hearing, but we went out

7

into the communities, I believe three different

8

occasions, to provide an opportunity for the local

9

folks to come in and see what the Company's plans

10

were to provide input, for the public to provide

11

input into the Company's routing selection process,

12

and to help us find that the routing tools we were

13

using, such as our maps and areal paragraphs, were

14

indeed, indicative of what was existing in the

15

community, making, you know,

16

a house to be built that we weren't aware of, we

17

wanted to make sure that we had all of this

18

information before the route was chosen.

19
20

21

Q.

if there were plans for

Well, did you get expressions of

concern from the public about the EMF effects?
A.

At the workshops we had an

22

engineering booth, if you will.

23

work stations set up.

24

information about electric and magnetic fields for

Dennis

We had different

And we were there to provide
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1

t hose that had questions .

2

Q.

And were there those with questions?

3

A.

We had some folks that stopped by

4

the booth and chatted with us .

6

appeared to you to be serious concern about health

7

effects?

8
9

(

Did any of them express what

Q.

5

A.
judgmental.

Serious concern would be quite
I don ' t

think that serious concern would
As I

10

adequately accurately describe.

11

i t is people just wanting information.

said, most of

12

Q.

Was it idle curiosity?

13

A.

We hav e idle curiosity.

14

Q.

Was that what the predominant

15

of interest was,

16

A.

17

predominant.

18

Q.

idle curiosity ,

in y our judgment?

I couldn't say that it was
I don't recall.
What about any other public h earings

19

that you have attended?

20

public's level of interest in the EMF issue?

21

22
23

24

A.

lev e l

Could y ou tell us a b o ut the

Quite similar to folks that just

wanted more informa tion.
Q.

Just wanted more information ?

Did

they appear to be c oncerned about the he a lth r isks?

De nni s
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That's difficult to interpret what

1

A.

2

you mean by concerned.

3

that it's going to rain today and I won't get to

4

plant the garden, but is it the level -- I don't
Q.

5

I mean, I may be concerned

Well, you might be concerned about

6

contracting cancer.

That's the kind of concern we

7

are talking about, not planting your garden.

8

recognize the difference there, don't you?

You

9

A.

Yes.

10

Q.

Which kind of concern were they

11

expressing, the kind you might have about planting

12

your garden or the kind you might have about

13

contracting cancer?
A.

14
15

concerned or fearful.
Q.

16
17

I didn't see anybody that was overly

Are you aware of an organization

called Virginia Rage?

18

A.

Yes,

I am.

19

Q.

Tell me what you know about them.

20

A.

I just know it's one of the groups.

21

I believe they put this item out here (indicating).

22

I don't know that -Q.

23
24

You are referring to Koonce Exhibit

5?

Dennis
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A.

1

2

this one before.

3

this for the Planning Commission hearing, and I think

4

they laid credit to that one.

5

to tell here, because the document is somewhat

6

destroyed.

7
8

I had seen something similar to

But it's kind of hard

I can't read all of it.
Right.

Q.

Their name is on there, I'll

represent to you, down at the bottom.

9

A.

Oh, okay, yes.

10

Q.

What is your understanding that

11

12

(

They -- as I said, I hadn't seen

13

14
15
16

their perceived mission in life is?
A.

They just don't like any of the

plans the utility company has.
They are just unreasonable

Q.

obstructionists?
A.

I don't want to say they are

17

unreasonable obstructionists, no.

18

to say that at all.

19

Q.

I'm not intending

Well, I don't know how you avoid

20

that inference when you say that they object to all

21

the plans that the utility has?

22

MR. HOLLERAN:

I object.

You asked

23

him what his understanding was of their perceived

24

mission in life, and unreasonable obstructionist is

Dennis
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1

your slant on what he, on the answer he gave you.

2

think he has answered the question .
THE WITNESS:

3

I

They object to the

4

plans the Company has to build the power line and the

5

substation.

6

BY MR. THOMPSON:
Q.

7

8

Why do they object?

What is the

expressed reason for objecting?

9

A.

They have expressed several reasons,

10

whether i t be the issue of electric and magnetic

11

fields

12

Q.

Is that one of the reasons?

13

A.

Well, right here they are making

14

some claims that electromagnetic fields are involved

15

in this document so

16

Q.

So that is one of the reasons?

17

A.

Yes.

18

Q.

Do they contend that it's a health

A.

I've never spoken to anyone from

19
20

21

hazard?

that organization, so I couldn't . . .
Well, you have read that

22

Q.

23

publication.

24

over on the back in the middle.

Since you are looking at it, turn i t

Dennis

c.
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2

What would

you like me to refer to?

3

Q.

The reference to the Swedish study.

4

A.

Reading from Number 5, "Swedish

5

research found that childhood leukemia was four times

6

the expected rate in areas with high EMF levels.

7

Sweden immediately imposed regulations to protect

8

their citizens."
These are incorrect statements.

9

Q.

10

(

(The witness complied).

A.

1

Well, I'm not asking you to to

11

affirm the correctness of their position, but are

12

they suggesting that there are health hazards

13

associated with high tension lines?

14

A.

I read you what they're saying.

15

Q.

Well , I'm trying to find out if that

16

refreshes your recollection, or is that news to you?

17

18
19

A.

I've never seen this document

Q.

I understand that.

before .
But is this the

20

first time it's ever come to your attention that

21

these people contend that there is a health hazard

22

associated with high voltage transmission lines?

23

24

A.

This is the first time I've seen

anything that says what they're saying here as far as

De nnis C. Johnson & Associates
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1

the specifics about the Swedish studies, and so

2

forth .

3

Q.

Try my question one more time.

4

A.

Okay.

5

Q.

Listen to my question.

6

can answer that question.

7

8

See if you

A.

Could you repeat your question

Q.

He is going to read it.

again?

9

10

(The reporter read :

"Is this the

11

first time it's ever come to your attention that

12

these people contend that there is a health hazard

13

associated with high voltage tr a nsmission lines?")

14

15

THE WITNESS:
BY MR . THOMPSON:

16

17

22

When did it first come to your

A.

The flyer I

saw at the Planning

Commission hearing.

20

21

Q.
attention ?

18

19

No .

Q.

Was that hearing b e fore Fe bruary 24,

A.

I do beli e v e s o .

1993?
I c a n't r e call

23

e x actly, but generally the Planning Comm i ssion

24

hearings prec e de th e Boa rd of Supervisors hearings.

De nn is
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2

in January?

3
4

A.

It might have been late January or

early February.

5

Q.

I can't recall.
Was seeing that handbill the first

6

time that it had come to your attention that this

7

organization was taking that position?

8

A.

As far as I can remember, y es.

9

Q.

Do you have any concept of how

10

broadly based it is in terms of numbers of fo l lowers

11

or members?
A.

12
:~ ·

Do you think it was in February or

Q.

1

I have no idea.
MR . THOMPSON :

That's all th a t

15

MR . HOLLERAN:

I have nothing.

16

MR . THOMPSON :

Thank you for your

18

MR . HOLLERAN:

No questions .

19

(Proffer of t e stimony concluded.)

13

14

17

I

have got.

patience.

20
21

22
23
24

Dennis
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1
2
3
4

5

I, Dennis

c.

Johnson, Notary Public for the

6

State of Virginia at Large, do hereby certify that I

7

recorded verbatim by Stenotype the above-entitled

8

matter, and that to the best of my knowledge and

9

belief, the foregoing constitutes a full,

10

accurate,

and complete transcript of said matter.

11
12
13

Dennis

c. Johnson

Court Reporter

14
15
16
17
18
19
20
21
22
23
24

De nnis

c. Johnson & Associates
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What are Electric and
Magnetic Fields?
There are two types of fields
associated with power lines.The
Intensity of each field decreases with
distance from an electric source.

Electric fields: These are fields
produced by the voltage, or electrical pressure, of electricity. Higher
voltage lines are required to transmit larger amounts of power over
greater distances. Electric fields
increase as voltage increases.
Therefore, concern over electric
fields has been focused on hlghv1 voltage transmission lines.

Magnetic fields: These fields
are produced by the amount of
ele~trical current flowing through
a wire. The strength of magnetic
fields is not affected by voltage.
Magnetic fields are produced
by electrical current and are,
therefore, associated with
transmission lines, distribution
lines, household wiring and
common electrical appliances.

,

-. .1 .
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To iliu'strate: A typicfa)JM~sehold
extension cord operates)it 120

I

volts. As additional 2ppli3nces
are plugged into it, the voltage level remains the same,
but the amount of electrical
current flowing through it increases. Therefore, the cord's
electric field remains constant
while its magnetic field increases.
Different sources of EMF are the
earth, radio and television signals, microwave signals, visible
light and X-rays. In the electromagnetic spectrum , power lines
and household electricity are at
the low end, cycling at 60 Hertz
or 60 times each second. At th~
higher frequencies - where the
cycles are counted in millions
and billions of times per second television and radio signals are
transmitted, microwaves transmit
communications, microwave ovens
cook food and visible light stimulates
our optic nerves, allowing us to see.

Where are Electric and
Magnetic Fields?
A ve_~y simple answerti~'~very
where. In fact, there is"always
some electrical current in every
one's body; it is necessary for life.
Electric and magnetic i;elds are
found everywhere electricity is
used, such as personal computers
and household appliances. The
magnetic fields associated with
appliances are measured in
milligauss and are typically within
the same range or larger than
thnc:P fil'llrfs fnt rnrl nP.M oowP.r lines.

Why are people
interested in EMFs?
Some studies have raised the
concern of utilities, scientists and
the public over chronic EMF
exposure and adverse health
effects. Current scientific knowledge relating to EMF is inconsistent and inconclusive. All research
to date has shown no definitive
evidence of health risks from
either electric or magnetic fields.
But utilities, scientists and concerned people want the research
to continue and more Information
to be shared about EMF.
Some biological responses from
EMF exposure have been demonstrate? in controlled laboratory
experiments. There has been no
direct link with these studies and

adverse ef feels
on human health. Epidem·
iology studies look for an associa·
lion between EMF exposure and
~arious diseases in human populations. Results have been inconsistent and a cause-and-effect relationship has not been proven.
Two epidemiological studies in
Denver and one In Los Angeles
found a weak statistical association
between childhood leukemia and
the presence of overhead distribution electric lines. The studies did
not prove that EMF causes cancer.
Other potential risk factors could
have been involved.
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roughly equal to those reporting
the lack of association thereof.
Studies which do suggest an
implied increased risk of cancer
from exposure to electromagnetic
fields fall far short of providing an
incontrovertible evidence for
either an exposure-effect or a
dose-response relationship."

Can EMF from power
lines be eliminated
by running them
underground?

.

The underground installation of
electric lines reduces the electric
field to virtually zero. Magnetic
fields may be reduced, but not
eliminated, by underground
installation.

How will
EMF questions
be answered?

tVhy are people
nterested in EMFs?
>ome studies have raised the
oncern of utilities, scientists and
1e public over chronic EMF
·xposure and adverse health
!fleets. Current scientific knowl!dge relating to EMF is inconsisent and Inconclusive. All research
::> date has shown no definitive
!Vidence of health risks from
dther electric or magnetic fields.
3ut utilities, scientists and con:erned people want the research
o continue and more information
o be shared about EMF.
) ome biological responses from
:fv1F exposure have been demon;tf;ited In controlled laboratory
ixpe,riments. There has been no

adverse effects
on human health. Epidemiology studies look for an association between EMF exposure and
various diseases in human populations. Results have been inconsistent and a cause-and-effect relationship has not been proven .
Two epidemiological studies in
Denver and one in Los Angeles
found a weak statistical association
between childhood leukemia and
the presence of overhead distribution electric lines. The studies did
not prove that EMF causes cancer.
Other ootential risk factors could

The U.S. Congress
Office of Technology
Assessment (OTA) said research on the biological effects of
electric and magnetic fields has
failed to establish any significant \
health effects. "The emerging
evidence no longer allows one to
categorically assert that there are
no risks. But ii does not provide a
basis for asserting that there is a
significant risk," the OTA report
concludP.d.
The Virginia Department of Health
says, "The published studies so
far provide only contradictory
results. The number of studies
reporting inferred association
between the risk of cancer and

EMF will continue to be studied
and people will continue to be
curious about the entire subject
until more definitive or consistent study results emerge.
Already Congress is studying
ways to spend more federal
dollars in a research-andinformation effort. Scientists in
this country and abroad are
performing whole animal and
cellular experiments. Over the
next several years, the results
from these studies should
provide a clearer understanding
of whether there is a risk to
human health.
Paris of this brochure are reprinted
with the permission of the Public Service
Company of Colorado.
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Company Policy
· "Virginia Power is committed to supplying
eleCL.-icity in a responsible and safe manner,
and this commitment fully covers the concern
over possible health hazards from exposure
to 60 Hz electric and magnetic fields.
Rese-arch results to date are inconclusive with
no definitive evidence of health risks from
either field. Virginia Power welcomes more
· research and encourages increased federal
funding· for E:MF studies.

What Are Ele<:tric and Magnetic
Fields?
There are two types of fields associated
with power lines. Both decrease in intensity
with distance from an electrical line.
Electric fields: These are fields produced by
the voltage, or electrical pressure, of
electricity. Higher voltage lines are
required to transmit larger amounts of
power over greater distances. Electric
fields increase as voltage increases.
Therefore, concern over electric fields
has been .focused on high-voltage
tn:nsmission liru-.s.
:.

~

....

"

<-{-2-_.f/> .... ·.

-· pc.J · : .

To illustrate:
A typical household
extension cord operates at 120 volts. As
additional appliances are plugged into it, the
voltage level remains the same, but the
amount of electrical current flowing through
it increases. Therefore, the cord's electric
field remains constant while its magnetic
field increases.
--·

Why are People ·Interested in EMF?
Some studies over the past 15 years have
raised concern over long-term EMF exposure
and possible adverse health effects such as
cancer. Two smdies in Denver and one in
Los Angeles found a weak statistical ~
association between childhood leukemia and
the presence of .overhead power lines. .The
association was weaker when measured
magnetic fields were considered. Other
potential risk factors could have been
involved.
Biological systems do respond to EMF
exposure, but the evidence for a poSSJ.ble
human health risk is controversial and very
complex. Everyone wants the researc.1. _to
continue anu· more inform.3.tion to be sb :·red
· about E:MF.

Magnetic fields: These fields are produced by
the amount of electrical ctirrent flowing
through a wire.
The strength of
magnetic fields is not affected by voltage.
Magnetic fields are produced by
electrical current and are, therefore,
associated with transIDISs1on lines,
distribution lines, household wiring and
every day electrical appliances.

'
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Summary of Res~rch Findings
In its 1992 annual report, the Virginia
Department of Health says most of the
epidemiologic studies that imply a cancer risk
as a result of ENIF exposure "are only
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. ·~j:.:.:.~;~ruggestive and fall far short of providing
;. -~- ·:·;i.-unequivocal evidence for a causal exposure· ·~·
effect or a dose-effect relationship." The
· · report provides an overview of current
research and is attached.
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and employees reguIID:ly. In' 1987, Virginia
Power established an EMF Committee to
track the research and piiblic ·discussion and
make recommendations to management, if
necessary.
-- -- · -. ·-

•

J

··· · · ·· The U.S. Congress Office of Technology
· . Assessment said research on the biological
· ... effects of electric and magnetic fields has
· · failed to establish any significant health
effects. The authors of the 1989 .report
concluded that "the" emerging evidence no
longer allows one to categorically assert that
there are no risks. But it does not provide a
basis for asserting that there is a significant
risk." A repon summary is attached.
Research is being conducted in three
main areas - epidemiological (the statistical
study of human disease), laboratory (cellular
and whole animal) and exposure assessment.
Researchers emphasize that a balanced
approach including all of these areas is
critical to resolving this issue. No study has
""- found EMF to be an initiator of cancer, and
~ research is focusing on EMF as a promoter
of cancer that may already exist.

. ·:- .: :.·· -:-. . . ..

'

;~::..~ Q

..~::.-

·

~-~-~-.": :-:::_,:

.··: --

·-

·· The company answers concerns expressed
by the public and our employe~ responsioly,
providing all the facts as it knows them. We
gladly meet with individual customers or
customer groups to discuss EMF.
•:r:-.

Virginia Power will continue to talk v.ith
our employees and customers, sharing with
them the latest information.
We will
continue to take electric and magnetic field
readings at customers' requests. And we will
continue to respond to customers: requests.,t o
provide timely information.
· · ::i- .
.

..

..

.

If you would like more information or a
presentation about EMF, please call your
local Virginia Power office.

Meanwhile,
Congress is considering
funding a national research agenda and an
Environmental Protection Agency advisory
· board has finished its review of the first draft
report on the possible ·carcinogenicity of
EMF.

Virginia Power and EMF ··

.. ......

---

--~:.The ~ompany . is sensitive':to pllhlic
cpn~em that has been raised by smne studies.
With this in mind, we continually monitor.
EMF research and speak to our customers
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fteld strength for each hllusebold studied
, and be assured that the lines were the

•n15,:1

I

Danger Overhead

t.lomlnnnt Murce o! olRCtromaiinetic rad1a.
t!on. Since deld Stl'ength drop:s otrdram6l·
lcally wllh distance and all lhtt hou~
W1!re In the same corridor. lnve,,tigators
c..·tmld 111~ be fairly certain that the only
dltrerence between C.'CpOsed and unex·
po~ home.c; · wn~ proximity to the lines,
not other cnvironmenlul ruc.:lnrs.
Une ufthi: mo~t telling results wa., that
the cancer risk grew ln proportion to the
strength. of the elcctrnmagnctJc rteld. Chil·
dren with ct>Mt4nt e.'tpo.qure to the wcakr.qt lield:s. r.alculated o.t !~ii than 1 mllUgnu~ (noout t~ :mme that a cotfec maker
gr.nerntes when It ls brewing). h4d lhe
luwr~<;t lnc:fdtmr.o ur cancer. Those exposed
to ftold11 of2 millignuss ~howed a threefold
lncrCA.'lt: in their risk, while children ex:po.qcd to S millli.ruuAA shnwed 11 fourfold In·
c:renso ln the risk ot'lcuk.em lu. Such a cJe4r
pm~,rre~q!un makes It ciltlicult to argue
thnt fllctors nther than e.'tposure to the
elcctrnmagnlltic tteld were re!iponslble fur
the e.~trn cases ofleukemla.
However. the report does bnve some
weakne:1ses. Childhood cancer Is so rartthat even such a large stu<iy wa:i able youncover only 142 cases. In the highest ex·
I pollUnl groups. the calculaclun for leuke. mia risk Wn.:! base<.! on as (cw .is
~ !:!even r.11l!ell. In addition, tbe
· Swcdu:i foun<l no Increase In m.a!.lg·
a nnncl~ of the brain. "Up to !.his
~ pulnr the r.v lucm:e hnd been 11trnng~ er for hi-,lin tumorl-1." say!'I bav,id
f. Snvit;:, un epidt!mlolo~rf.qr tli the
!Jnlvnr:sity u!' Nnrlh Carolina.

Two Swedish studies provide the best evidence so far

of a link between electricity and cancer
I ing more and more likely thnt there iR

By CHRISTINE GORMAN

- - - - - - - - - - - - - - - I something 11."50cin.ted with living

near

A.'I POWER LINES CAUSE CANCI?R? 1 hLgb-power Une:s, espec!Ally for c.:hildhund
Numerous reports ln the popular 1 leukemia."

C

pregs have blared out ~-arn!ngos .
Frightened citizens have aba·n·
doned homes located close to high·tenslon
wlrdS: others have gone to court to keep
the lines awey. The reason fnr the hyst~
ria: a growing number of sc!entiftc srudlc~
SU(tgeflt that the risk o( leukemia and oth·
er maltgnancles rises \\it.h e.'tposure tu
electromagnetic fields, which are genernt·
ed In varying degrees by all electrical devices from high-voltnge power lines to
ho.Jr dryers.
Until now the studies have bee.::i ambig·
uous. &>me have found an association wllh
brain cancer but not leukemia In children.
Othl!l'li hav~ dt!l~led just the uppo~lte . In addltlun. the llnk tu cancer
appt!A~ stron~er when the electroma~rntlc: field ll! eiitlmated hy rcllelircher.:: and disappears wh<:o it Is
mensurt.'Cl by ln!!trument!i.
This fog may finally start tu
deur 1->t!t-au:-;e uf two studies done In
Swt'den. The lit':!t, led by epidemiolol{IRt!I MAria Feyr.htlng and Anders
Ahlborn nf Stockholm's Ksrolinska

lni;tltuw. looked at everyone whu
llwd within ~00 m (!l:IB yd.) of a
hl!lh-ten~ion line In Sweden from
l!lfiO to '8..c'i. Although the lnvestlgn·
runi r.ould ttnd nu evidence llf on In·
crt:tl.!lcd cancer threal for adulls,
thfly did d~tect 11 hlgher 1isk of leu·
k.cmla In children. The secund
~tudy, led by Birgitta Floderus of
Sweden's National Institute of Occupaclonal Henlth. llnked un·the-job
expo11ure tu electromul{lletlc tields
and leukemia In workingmen.
Althnui.th the re..'learch does nor
prove ruu.cie and etl'ed. It shows an
unmh1tekable currelatlnn between
the degn.- e of exposure and the risk
uf childhood leukemia. "From a resc.tm:h point at' view. they add :l ignlttcant Information," says Stan
8us.'lman. mann~er of elcctrnmait·
nt!tlc·l1t!ld 11tudie.<1 for the F.lectr1c
Power Ht>..scn.rch lnstllute. a C111ifornlo·bused organl7.atlon l'unde::d
by utility companies. "It i11 be::com·
LEUKEMIA RISK7 A web ot high
voltage In Clllfoml11

iO

I
· The resul~ have prumpted Sweden's
I government to consider whether new regI ulatlons are needed. A t11:1k force will look
I nt the concentration uf scllools and dny·
1 ~re centers cloi1c to p<>wer lines. ;\cc:ortl·
I ing to Mtr:rowavc New:i. 11 U.S. publication
I that covers the fteld in ucptll. thl:s Le; thr.
I ttnt tlme a ontlunnl 1-{0Vl!rnmt:ot has ac·
knowledg\xl the llnk.
I
What m:i.la?!! the Kd:·olinska l!CUdy particularly signlticnnt is ~h"' thoroughness of
its design. The invc!;tif,'llcinn encompa:iscd
1 nearly 500,000 people. By resmctln!f their
1 1U1aly::1i11 tu high-power tI11Mmis.qlun lines.
I thti researchers could easlly c:nlc.:ulate the

I

I

1111111111111111111~

1

9

; 1,63:.! men in 1:cnt111I Sweden, 511
s uf whom
h11d t:untl'llctcd
lcukemin
The second
study looked
at
or brain tumur!I. 1\lijustlng for uxp<l!IUfl!!I to vnrlou:; ut her environmental fnctur!'I, t 111: rcsll11rr.he r~
concluded lhol. r.nmp11rod with :he
otht:!r men. more of the leu~m in
pnrienc!I had ;;ccu~!iont1I e:tpo!lures tn elet<:tromagnetlc rndlution.
··1 think it will rnkt: 11 long time
before ..w havi: f\nal proof." Mzuia
Feyr.ht!ng !Ulyll. Hut P.vt:n if the link
hnldt1 up, shr. nulr.q, people !!huuld
nuc panic: ''The rl::ik ror leukemia \g
very llmail-1 out of20,IJOO children
a yenr." Hco.cting too hastily to ~I·
entltic.: t1ndings c.:un In it!!ulf he haz..
ardoWI to ont1' :! health. Witn~ the
real~rlon !hat more people may be
m:pu~ lo a.o;b<-J~to!l du1ing Its mmovnl than If it 1!i merely enctSt:<l.
A'I for electmmngnellc 111.dintlun.
prudence would ~t that tht!
Ideal location for a new day-au~
renter 18 nol next to city power
lines. l'nr Oimllle1. It mlghl make
more ~n110 simply tn Rhin a child's
hed awa_y l'rom a power line rather
thlln movo the houHr.. -WHh roport/ns
by Ulla Pion/~
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;l.1E~ily Schweikart, 9, of Midlothian, tried on protective clothing that beekeepers wear during Bay Day_s

·i~:~~f· ~-~ _Sf!~nce ~~seum ,of Virginia ye,st!=!rday. Exhibit~ ranged fr~.m s.h~~l.s;-.and foss~l1~ .t~ fi.s?.!~g. tackle.
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the
youU1,": said
' pel of Christ," Mr•~c~urray- said. ·r,·:::.~~;l'd hate to be giving the impres-·i:
, . "It's not time for bµsmess as usu- \ .
th blacks are causing an i:·
al" Urban Harvest.national foun~er ·.~·.; SthlO~trthatbl .~he said. But he noted;~'~
"
p t
told the gathermg .
e ou e,
l . th . ':
~ich~e~t a~ ~:~ur Ashe Center, '. .. ','a .lot of black pa~ents are t~~~ni~ re~~~f~
'.~~~;.:~se ab~siness : a~ ;;~s~a~. i~. n~t c~~ldren to a law essnes~
-~j~
. ' . 'I ': PLEASE SEE RALf:.Y, PAGE 83
getting the JOb done.·· . '.
Organizers used last rught s meet- i .
.1.
,
•.
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Ma@eti£,:.fi~ld,l,;co11~~::;i..:~~~,.t:~s.·ID~fh~r: ~p~9· . «:l~~*st
·
· · · " · Her concern, i:-a.ised by recent na- r·rMrs.:l~~ynolds ·stood up and asked if
hool
goi'
1
1JJ'
Up ; .. . tional debate, has spread to other ~· f anY?l'\~1t:°"!.1~~~o-~~:flle~ . ab~ut U1e
Sc
.'~ ~
~ ,; arents and promp~ed county o~- ~ ..~.~~~(1.ljiJ~,.:.1~-·
·

· · "My kids don't sit in front of a ,[: In recent wee~s, scientists have d
. tele~,ision or .hair drye~ eight hours a . bated U1e EMF health risk at pub
.,
•. .
•
said.
. ··
· · . ·,: forums and on TV: news shows.
1 1.., ~ials to request readmgs of magnetic : ;i~.L ,:I lf'l~.8~ n~;vous, I ~hought,1 was dar,fheshe
' • I • .•
•
safely level IS controversial.: . It was . one of those ·reports, I
II
·.' ':."-.. fields around the ach??I- but r~.t as :: ;. gOJfl~jl)iQ. ·~mt. 1 she said_.
. Some res~archers h.ave set 2 milli- CBS' "Street Stories" shown Jan ..2
• ·i f:'f ·1Al:• . ~~the meeting •. she was 1
often as she wants. ·,1 · : ·
· gauss (mG) as the lugh~st_ safe teyet that caughl Mrs. Reynolds' attenllu
:-!,•,•;.,. At' the center of the controversy 1s .1.0~wa~~:Wfth parents wanting more •of exposure to magnetic fields. ,,· ... On Feb. 2, she started her researc
, , ·'. .: . ,
.
·· . " :. · :;·::!·", how magnetiq,ft~da from extremetyt,)~011;i1~~bn,,She was ready for them. .
·
:· ;/ i_f.:
What she found Jed Mrs. Reynok
.f..: :'. · " BY SONYA WEAKLEY . ·~ '. ., . low-frequency . currcn!s, such . as , ' ~:"· .M~·l··l~~yn~lds h~s · spent · the Statlsllcal link documented . · · ·. a former preschool te~cher, to r
TCll STAFF WRJTl!R , 1\.:-~ , those in standard electnc power Imes_»; montfl_~ti~Jf8!1d ca.II.mg around the
t Rec~nt studies_ the must romiquest that Alberta Snuth be mon
:.
Tt.MES-DISPA
• · -~ :: ,; ·. and appliance!, affect the bodr.· Als~ .' ;CQ~n·y/1,~r.~W.:?~atlon about tl~e
nent bein a 15_ ear stud ot thou- .. lured regularly. To h~r, U1at mear
·. · · d bated are the strength ofa dose ·:- healthl.efl'e~•?,;,of 1 electromagnetic
d f g 'd tY, S dy
h
five .days a week dunng U1e sch°'
T imes-Dispatch Staff •Wnter
th'nk of ' e
.
·fi ld " " ltn~
· .. · .r: E'kF
·ri
san so rest en sm we en- ave
..
Dana Reynol~s. doesn t 1
.. and the length .<>( exposure that m~y . ; e. s,w . . .. I? , spec1 tea 11~on documented a statistical link be-· year by someo~e 0th.e r than Virgm·
', ch1ldr~' ~ ' ·· " la.
She has complied tween ra tes 0f Certatn
. t e:s1. 0 f tan
•
·.\.
· · .,
herself as an ac tivist, but her• recent "·' cause harm ' · 1·~1~t
' "i·'"'r I
'
.
· ''
' ·Power.
. concern about ele~tromagneticfields · ·. . ,,, " f ~ Hl": !fi " ' •
. ~ ,:Stackf~~l~"-~ and ;~ds of ·no~es cer es Jeciall in childr~ and th~ · ~" Hecently, -she called Virginia Po\\
has forced the shy Chesterfield . Unes were buDt 1989
' : that oon~ll ·there is somethmg
' . !t
( h'
It '
er to request a reading of the maf
Cou.nly mother. of twQ ,into a publi~,
'th:'~ool is being built' ·;to
~\f1~!~}·:··;· ; ·
.. t~~~•.mi Y 0 ig1l-vo age pow~r, netic field around. the school.. Sh
.
.. ...
,
· · Alberta nu
. . .
.•:••·:,; ·,rt
l•h. ILV.p
' ·.
· was not pleased w11.h the reaction.
b \' ves ; her . . 163 feet from tn.nam11&1on hnes .c~r- · It~:
; .. Ill! .ower issue.
That study: releas.e~ late last year,
"Tl1 k t k.
I1 I
l ,
role. .
d ·
... Mrs. Reyno\ s, 32
d S e ie have a . rying 230 000 i::vottt· of electnc1ty ·It's a W ,
·lt'1 everywhere," found that children hvmg near power th' . iY ef as ~ng tt
j wan. e
13
wn.s gomi
children, .ages 2 a~ ' may er at· from the Mi~ 1ubstation to. U1e . : sa.i~ . . !Jf · " :~~r of trah.s- lines and ex!Josed to magnetic fields 1; ts m ~rm.a .~on an "!'
greater nsk for chil~ood cane
w· t rpock ·\'substation. .The Imes .·· mlss!oM
· neermg. for Vir- of 3 mG or more had close to four' · . to do with il, sl~e said. She made th•
· the new Alberta Smith Elemen1:3ry
m
lst\9 ·.• , , 1
'~l • ia '
' •··~'(-..ri': · "
times the ex ected rate of leukem·a request three tunes.
·
Sc~ool sched.uled t{iJP~~;: s~~~\~~ we~~ a rc!!t, ~~of a~ut 200 :'.
'.~~ves "powe.r
That do esp not prove power lin~~
She said the com pan}'. insisted sh•
Bndge ~oad m the ·
etic fields ·.·
enta .1 toi~~wbich neighbor-;: :'. line~ .
•.
.
1~.rµ ti~~ ?PPh· c11u s~ cancer, Bmks said. Uul the
show a link between n.iagn .
. . . ~-1 ehoU)d~U-8' the new school, · : anc~s
r (~;fr.!,",.~: . h ·
studies have fueled the controversy.
PLEASE SEE FIELD • PAGE e 9 ,.
and childhood leukemia. · · : ·· ·
. ~ .... . · ·,.i:;~r1 " . ·
·
· .~
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The ultlmate 40-aomethlng event ha~· to be the
l>rcarn Games tourna111c11t, April l-4 ·al llcnccliclinc ·
High School and the Arthur Ashe AU1Jetic Center.
Sponsored by Coca-Cola Classic, it will match·
HIGOs player~ from 10 area high schools. Ticket pro- .:
ceeds go to scholarships. ·
· 1 '~· : : · '. " · •
.
. ll'!I alreaclv attrarte<I fn r mPr 1.row. n,,i. i 1.... ..1 •.:.1....
0

Stand two or three
feet from an
ope~ting television
or microwave.

\

~

----·-·--..

---· ~· -----

. . .
':·

Use hair dryers at
lowest settings for
least amount of
time needed,
especially on
·. . children . .... .
~ .. Move beds awiry · from point where ·
electric distribution
lines connect with
home.

~

Don't put beds
m
J against a wall if
~ there is a television

· ~
-. · :: . .

set on the other
side.
.

-.

.. . .

.
.

,.

Don't linger around
photocopiers or fax
machines in use.

:.··.
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Public

aring

Hanqver (.,Oun.ty
Board .of Superv ,}O~
e«;lnesday:
24, 1;99~ .
~, 7:15 P.M.,,. , . .
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Hanover Courthouse
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Board
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om - Wiqkham ;Building -

This is your opport "'~fy to yoice your opinion regfi.rding·permits to build
the first of four s~ .; .~~ . ·..~ . ·· in Hanover Cou~ty. !
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The pow~r q~~s· · waul~ pass, in· close prqximity to
Chickaho~i Middle ant! ~t(ee High S~o1$. ·

Substations 'd~~~ase prope . ., . '

and increase the risk of ·

cancer caL:Jsed \b~ expos~t..,. ·.: ~.· . .- .. ._~~~·~·~~lectr~111.a~net~c Fi.~lds); .

. \~~i

. . , ..

r .

. ..r

. ')

~~o~t~e~i~i:~~5·,.- .·_,,,~~ ::~~~:fra~~t~~e~~ '.~~lca~~~::~;~
0

blems could be,i a gre er :.nsk than the al !
of1cancer.
.e"
"
· •~
I
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If unable to
DISTRICT
Cold Harbor
Mechanicsville
Henry
t;
Chickahominy

'.

..

!)i~ in.creased nsk

·'":':.>-

attena~ CaH Yodf repre·
:~. atiV~:· . ~

SUPERVISOR
Elton J. Wade. Sr.
Jack Ward (Chairman)
R. J. Klotz. Jr.
William J. ~fling
~

l\h.Pt!Ol'if.NUMBER
(~ ns-3679 (W) 746-7997
(Hr.746·9126 (W) 798-8318
(fi}"730-1t40 (W) 965-1239
(H) bo-1 168 (W) 550-3000 .
'
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/
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SUPEl\VTSOR . ,.:· TELEPHONE NUMBER
~?1
'William C. Frazier
(H) 88:J·5808 (W) 752-6728
AshJ~
Rktr21'll S. Gillis
(H) 798-7871
'
Beaveirl ·.
Aubrey M. Stanley, Jr. (H) 449-66~
: ·
For m01~. '.» t~;ti!lll . }ll'~e to: VIL RAGE . P. 0. BOX 181 . ,~TUOLEY. VA 23162
:.·.

Please see the reverse side of tfTis flyer for actions you can e to minimize daily exposure to EMF's.
360 ·.,

.4WC. 1-t1vu

·he term "pruden\ avoidance"""·
~elon' University's School of Engine... ·"
xposure to EMF. Listed below are son,e

q

Electric Clocks: Pl~ce:el
not on the nightstand ~~s-·

.•,-".t

;

Computer work stations
should be designed to have the user (especially children)
to sit approximately 36 to 42 inches from the screen. The
backs and sides of the computer have especially high
levels, adequate distance from adjoining workstations is
imperative. Aisd, in the ·h ome do not place beds against
a wall if a television set or computer is located in the next
room on the other side of the common wall.

·-: clocks across the room,
fbed.

..

..

5. Computers ~nd Televisions:

Service Wires: (the point.of connection oft."'
-on
line to the house) Move { : ~· ~ds from this ~1pa. Same
for fuse boxes.
;;
/

....

'~

Assessmept Report written by a team from Carnegie
id<ing of some simple and ·inexpensive steps to minimize
Juld be important to minimize exposure.

'tit.

.

.;;,vnvvL

.

Hair Dryers: T:lis co~m · . :",liance emits some of the
.
. r.u.·
,.. .., _.
highest milligauss levers ofany household appliance. Use
l ,... •:t··. "~.:
.
'
.
lrsist~at the utility company put a fence
1iscr~t100 whetl usir.~ on children. Some experts urge not 6. Trart.>f<'· ~....
l1sing. or. children ·at all.\·,.,
arour· tr; · risformer so that children do. not sit
. ....
or pie
.~· ·~Y b~root\ls should be moved.from
.,..
' . ·'... .
prox;·
armers,~·
Cla~.rooms
should ·not bel
Electric Blankets and Water Bed Heaters: Consumer
•
... ...
.
. . . ,,.
located ab\...._... .l<fN- building transformers.
.. ···7 ..; ·
Re~rts issued a warning on their use a couple of years
.
1~
. '.
.
I
a@o. Some of the new blankets have much. lower levels.
H.owever, one should check with the scientific community
·:;'."
.. '. . ;~·to whether thf\y_-: ·e- reco.m mended as 'sa!e for pregnant
. \
·women ar,d chila.·en.
\
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wedish research Jund that childhood·Leukemia was 4 times the expected.rate in areas with high
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.. :::_- ·:. the agencies face their most direct Defense Secretary Les Aspin, in
assault from lawmakers who won- whose budget intelligence spending
,/ .
.
der why a shrinkage should not be is buried.
.
;_.
.- . ·~ ·: :.. similarly abrupt
President Clinton's national see, m a world of
· As the chairman of the Hcu~e 1..ilrity adviser, W. Anthony take,
:Xt year's spend- .. Intelligence Committee, Rep. ·J;m also supported the deo·s1·on, they
relatively small Glickman, D-Kansas, told Woolsey sai~':"'.
· ·
·:: ::-..: ~'f"-:-:·· · _ last week, "Times have changed."
Woolsey and his allies contend
ficials have not ·.-· Woolsey insists he shares that the pressure to reduce the intellinmenclation, but recognition.
·
· gence budget quickly reflects a mison officials said
As overseer of the CIA and the understanding among lawmakers
lsey reflected its vaster intelligence community, he and others.
chat any steeper . told the committee that in the comIf intelligence agencies' ·main
at least the ne."Ct ing months he would offer a broad cause came to be the Cold War,
...,
plan showing how spies, satellites they say, that should not obscure
and eavesdropping operations that the agencies were created with
1ut change
might be put to more efficient use. Pearl Harbor in mind.
Perhaps as much as $1 billion
between concutters and the could safely be cut from next year's _Must reckon with threats .
!ct new tensions intelligence budget, Woolsey said. _ -.Even without a Soviet Union, ·
sually public de- But he called on lawmakers to Woolsey told lawmakers, the Unit.lre of American "a:ooid precipitous steps that may ed States must still reckon with a
bnng short-term budget relief but bewildering array of threats, from
ions.
terrorism to North Korean nuclear
which spy agen- will cripple us in the long run."
Cutting too much too fast would w~pons, and at a time of great
ds of their budginstability in the world.
·
oviet threat, no be disastrous, he added.
Other administration officials ·
What might seem dispensable
need to settle
> and new budg- predicted minor wrangling in the now· could quickly become essen; vast spy enter- weeks ahead as the Office of Man- tial, he said, and it would be particucutting zeal has · agement and Budget and others _larly unwise for intelligence agen!ments about the weigh in on final details of the intel- cies to be forced to dismiss those
change. .
ligence budget.
. • entrusted with their most sensitive
- - ·", secrets.
any other time As . W
pm, oo1sey agreement
· _-·-. ''We know fro~ experience how
1 collapsed, adBut the officials said the decision costly it can be to react too late,"
mgressional offin's spy agencies to spare intelligence agencies from Woolsey said. · . ·. · ·· .
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In what they term the largest and ·;
most comprehensive U.S. study to ..
date, researchers from the University of California, Los Angeles, and
Southern, California Edison reported
today that they have found no link
between increased cancer rates and -~,;exposure to electric fields among the 'j_:: •
company's emp!oyees, ~~ .
·:J{ ·
.. - Several prevtous ·studies m the :;.~
United States and ;.Europe have. -~ ·
shown that exposure -to electric and ~ .
magnetic fields, commonly known as ';· j
EMFs, increases the risk of certain ~~'.1
types of ~cer, such as leukemia, ~t:1
lymphoma and brain cancer, particu- - ~i
larly among children. But those stud- :. ·£~
ies have been highly controversial ..,f.j
~d researchers are cons~tly lookmg for better evidence. ~;· .: .
~~
Checked heatth records-~.j ..&"'_;, ·
~ r r.
'
. The CLA-SCE teani~~ed ;
health r~ords for 36,221 employees} ( \
who worked for SCE for af least a \ \
year between 1960 and 1988 and cor·
relatedthe withtheem,pioy~'son-
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. ."The method we lWere ~ble use
·Was better than that ~ previous stud- ·
ies - not because w'\were a better
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Sahl, a senior research scientist at
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE COUNTY OF HANOVER

/

I

VIRGINIA ELECTRIC AND POWER COMPANY,

)
)

a Virginia corporation,

)
)

Petitioner,

)
)

v.

)

AT LAW NO. 261-92

)

E. TYREE CHAPPELL, and o.as Acre, More
or Less, of Land Located in Hanover
county, Virginia,

)
)
)
)

Defendant.

)

This matter came on for hearing on April 2, 1993, on
Virginia Power's Motion to Quash Subpoena and Motion in
Limine, and was argued by counsel.

The Court has considered

the motions, Virginia Power's memoranda in support of its
motions, Chappell's memoranda in opposition to the motions,
and the arguments of counsel.

For the reasons stated from the

bench, the Court hereby
ORDERS that Virginia Power's Motion to Quash Subpoena
shall be, and the same hereby is, GRANTED.

The subpoena

having been quashed, D.E. Koonce, the subpoenaed witness, has
no further obligation under that subpoena to testify in this
case, subject to Chappell's right to vouch the record.

The

Court further
ORDERS that Virginia Power's Motion in Limine shall be,
and the same hereby is, GRANTED.

The Court hereby excludes

from the trial of this case any evidence of or reference to
electromagnetic fields ("EMF"), any alleged link between EMF
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and adverse human health effects, any alleged public
perception of any such link, and the effects, if any, of any
such perception on property values in Hanover County.
It further appearing to the Court that, on Virginia
Power's motion, the parties have agreed to continue the trial
of this case, the Court hereby ORDERS that the trial of this
case shall be, and the same hereby is, CONTINUED to
September 30, 1993, at 10:00 a.m.

The parties may submit

their respective lists of commissioners by August 13, 1993.
The Court DIRECTS counsel for Virginia Power to submit by that
date a sketch Order Summoning Commissioners.
Tl] e c/er/( ;j d/rec1etl :lo 'fOr"l/al-"r-/ co;;/r.r
(Jr/cir AS' en1eret:/ tv coun.Je/ f:or- fhe ?11'Pf/eJ .
Enter: "// / 5
~

We ask for this:

for Virginia
Power Company
Joseph M. Spivey, III
John E. Holleran
HUNTON & WILLIAMS
Riverfront Plaza, East Tower
951 East Byrd Street
Richmond, Virginia 23219-4074
(804) 788-8463

-2-
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f lte

l"fqso11.r

o/

Seen and objected to:

Lee N. Kump, Esq.
THOMPSON & MCMULLAN
100 Shockoe Slip
Richmond, Virginia 23219
(804) 649-7545

-3-
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VIRGINIA:
IN THE CIRCUIT COURT OF THE COUNTY OF HANOVER
VIRGINIA ELECTRIC AND POWER COMPANY,

)

)

Petitioner ,

)

)
) AT LAW NO.
)
)
)
)

v.
E. TYREE CHAPPELL,
Defendant.

261-92

DEFENDANT'S SUPPLEMENTAL ANSWERS AND OBJECTIONS TO
PETITIONER'S FIRST INTERROGATORIES TO DEFENDANT
COMES NOW the Defendant, E. Tyree Chappell , by counsel, and
for his Supplemental Answers and Objections to Petitioner's First
Interrogatories to Defendant, states as follows:
INTERROGATORIES
1.

Identify each person who possesses knowledge or

information relevant to the issues in this proceeding, to wit:
the value of the property to be taken by Virginia Power and the
damages, if any, to any other property beyond the peculiar
benefits, if any, to such other property by reason of Virginia
Power ' s taking and use of the property.
SUPPLEMENTAL ANSWER:

Ray R. Shepherd
Shepherd & Crane, Inc.
1610 Forest Avenue, Suite 119
Richmond, VA 23228

1
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3.
Identify each person whom you expect to call as an
expert witness at trial. With regard to each expert witness so
identified, state:
(a) his professional qualifications;
(b) the subject matter on which you expect him to
testify;
(c) the substance of the facts and opinions to which
you expect him to testify;
(d) a summary of the grounds for each opinion; and
(e) the identity of each document, photograph or other
demonstrative aid that he expects to use or to rely upon in
connection with the testimony that you expect him to offer at the
trial of this case.
SUPPLEMENTAL ANSWER:

Gillis G. Pratt, Jr.

(a) Mr. Pratt is an MAI and licensed real estate
appraiser in the Commonwealth of Virginia. Mr. Pratt is
experienced in appraising every major classification of real
estate, including: apartments, shopping centers, hotels and
motels, adult homes, industrial plants, warehouses, single
family, retirement housing, parking garages, land, and
institutional property. Mr. Pratt has appraised real estate with
a total value in excess of one billion dollars. Mr. Pratt's
specialized experience includes preparing feasibility studies and
appraisals of adult homes. The geographic area of Mr. Pratt's
appraisal practice has included Virginia, North Carolina, West
Virginia, Pennsylvania, Indiana, Ohio and New York.
Experience:
{1991- )
{1986-91)

{1983-86)
(1979-83)
{1972-79)

{1965-72)

Private appraisal practice specializing in the
appraisal of commercial property.
Senior Associate of Rountrey and Associates, a
Richmond, VA appraisal and consulting firm. Specialized
in appraising adult homes and industrial property.
Qualified as expert witness in city of Richmond, and
counties of Henrico and Chesterfield.
Organized Pratt & co., a real estate appraisal and
consulting firm with offices in Worthington, Ohio, a
suburb of Columbus, Ohio
President and CEO of Chemical Mortgage Company,
(formerly known as the Galbreath Mortgage Company) in
Columbus, Ohio. Chairman affiliated appraisal company.
Executive Vice President of Galbreath Mortgage Company,
Columbus, Ohio. Executive responsibility for loan
production, loan underwriting, appraisal and loan
servicing.
Vice President of the Bank of Virginia (now known as
SIGNET Bank), Richmond, VA. Officer-in-charge of real
e state lending. Al s o a Vice President and Treasurer of
2
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an affiliated mortgage company with responsibilities in
construction lending and loan servicing.
(1953-65) Appraiser & Mortgage Loan Representative for Equitable
Life Assurance Society. Prepared narrative appraisals
on commercial property for offices in NY, PA and VA.
Education:
(1985-92) Completed 130 hours of education credits under the
APPRAISAL INSTITUTE's voluntary continuing education
program to be currently certified as an MAI appraiser.
(1983-84) completed education requirements and passed the
examinations of the National Association of Securities
Dealers to be licensed as a Broker/Dealer in real
estate securities.
(1954-57) Completed 158 credit hours of appraisal courses
sponsored by the APPRAISAL INSTITUTE and 96 credit
hours of real estate courses at the Rochester Institute
of Technology.
(1949-53) B.S. Degree in Business Administration, University of
Rochester.
Lecturer:
(1969-82) Instructor in Real Estate Valuation and Finance, School
for Bank Examiners at the Federal Reserve Board and
FDIC in Washington, DC.
Memberships:
APPRAISAL INSTITUTE (formerly the American Institute of
Real Estate Appraisers): Member since 1964 of chapters in
Virginia, Ohio, and Pennsylvania. Held offices as Secretary,
Chairman of Candidate Guidance Committee, member of
Admissions Committee, and member of Regional Review and
Counseling committee.
URBAN LAND INSTITUTE: Held office as Trustee, member of
Executive Committee, Chairman of New communities and Large
Scale Development Council, and member of Awards Committee.
OTHERS: The American Association of Homes for the Aging
(AAHA), and the Virginia Association of Homes for Adults
(VAHA). Real Estate Section of National Association of
Realtors.
(b) Chappell expects Mr. Pratt to testify about his
opinions as to the amount of just compensation that should be
paid to Chappell for the Petitioner's acquisition of the proposed
easement.

3
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Specifically, Mr . Pratt is expected to give his opinions as
to the fair market value of the property being acquired by the
Petitioner, and the damages to the residue of Chappell's
property.
The grounds for Mr. Pratt's opinions are his inspection of
the subject property, his research and analysis of comparable
land sales, his review of the Petitioner's Petition and other of
Petitioner's documents, his independent research, judgment and
experience. In formulating his opinions, Mr. Pratt considered
the following comparable sales:
Price

Acres

Owner/Location

DB/PG

8/90

$1.42M

315

Shoosmith, Jack/
Allied Chemical @ SCLRR

2014/1585

4/91

$715,000

143

Dean, Jimmy/Varina Dist./
Henrico Co.

2288/1300

1988-89

$10.176M

983

Loch, Levan L . P./Wyndham/
Henrico Co.

Various

2/88

$1.85M

630

Bogese, Michael J., Jr. /
304/520
Maycox Plantation/Prince George

1986-88

$13.32M

2,834

West Creek Land Trust/
Goochland Co.

Various

8/89

$8.489M

2,221

Chesterfield Land Assocs./
Magnolia Green

2036/440

6/86

$9 . 493M

1,469

Long Point Road L.P. /
Charleston, SC

215 4/703

3/86

$3.5M

1,385

Greenspring Plantation,
Inc. / James City co. @ Rt. 5

322/254

7/88

$3.847M

409

IMG/Greenspring Assocs.
From David o . Rose, et ux.

1957/535

1985

$6.776M

77

Innsbrook Development Co .
to various Developers

Various

5/92

$11,500

8.43

Lipscombe and Chartier to
Riley B. Lowe/Hanover Co.

911 / 420

8/87

$85,200

32

Curtis Redford, et ux. to
2089/1797
West Creek Land Trust/
Tuckahoe District/Henrico Co.

4
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/92

$128,490

113

Estate of D.S. Jones to Bear
Island/Hanover Co.

/90

$225,000

112

Norman Washburn, et ux. to
831/817
William E. Howard/Hanover Co.

/90

$420,000

160

Edith Chiles to Glenn
Christie, et ux./Hanover Co.

832/153

J/90

$570,000

114

Frederick Dabney, et ux. to
Benedictine Society of Va./
Hanover co.

835/789

190

$235,000

50.89

Barbara McGhee, et al. to
Hanover Co./Cold Harbor
District/Hanover Co.

816/817

191

$692,384

64

Investors Real Estate
867/203
Investment Co. to RRJ
Limited/Pole Green/Hanover co.

190

$295,596

16.422

Rebound, Inc. to Atack
Properties, Inc./Hanover Co.

190r'92

$

Pineslash Subdivision

Various

r' 91r'92

$

Hanover co.

Various

r91

$294,000

55 . 6

Jefferson Natl. Bank as
Executor to VEPCO/Pearson's
Corner electric power substation/Hanover

852/602

91

$1.118M

119

Riley Lowe, et ux ./Hanover
Co.

Various

'89

$734,000

46

Fitzhugh, et al. to Wilton
Development Corp./Atlee
Ridge Subdivision

' 92

$32,000

3.74

AJA Land Co. to Susan
Stinson/Atlee Station Rd .

894/407

' 91

$20,000

1.5

Kings Charter Assoc. to
Sunshine Builders/Atlee
Station Rd.

859/522

'89

$1,262,790

156

Honey Meadows to Hanover
769/684
School Board/Atlee Station Rd.

1
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2/89

$111,000

16.7

Robert Sties, et ux. to
Ashcake Vol. Rescue Squad/
Ashcake Rd.

1/91

$155,000

2

Dean Allen, et ux. to
Hanover Family Docs
(subsequent sale)

846/492

7/92

$410,000

7.93

Gene Rose (easement)

925/78

1991

$15.424M

113 mi.

CSX Transportation, Inc.
(easement)

4/92

$40,000

1.887

Battle to VEPCO/Hanover co.
(easement)

911/62

3/92

$23,500

1.94

Duke to VEPCO/Hanover Co.
(easement)

904/632

Using a sales comparison approach to estimate the value of
land before the take, after the take and the value of the take,
Mr. Pratt's opinion is that the Chappell property is worth
between $1,500 and $8,500 per acre, depending on the location of
the acreage within the tract. Mr. Pratt's opinion is that the
fair market value of Chappell's 91.72 acre tract before the take
is $427,100. Mr. Pratt's opinion as to the value of the
improvements before the take is $119,060, and that the value of
other improvements, consisting of fences and select trees is
$11,840. Mr. Pratt's opinion is that the fair market value of
the land and improvements before the take is $558,000.
Mr. Pratt's opinion of the fair market value of the 0.85
acre easement is $14,445. The value of the take approximates the
value of lots selling for $13,000 per acre and Mr. Pratt used a
unit value of $12,500 for the 0.85 acres in the take, with a
reduction in value of the acreage in the take due to the easement
acquired by VEPCO of 80%. Mr. Pratt also values the damage to
trees in the take which must be cut down when VEPCO constructs
the high voltage transmission line at $5,945.00
In Mr. Pratt's opinion, the acquisition of the easement
diminishes the fair market value of the residue of the Chappell
property by $65,555. Mr. Pratt arrived at his opinion through an
initial valuation of the prime north portion of the Chappell
property, which could be used for r es idential building sites,
consisting of 15.16 acres at $5,000 per acre, and of the prime
southern portion of the Chappell property consisting of 13 . 77
acres at $7,500 per acre.
In Mr. Pratt's opinion, the value
after the take of the prime north parce l is estimated at $5,000
per acre, which is at the upper limit of value for large land
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tracts in the path of urban development. There is a difference
of $3,500 between the value before the take of $8,500 per acre
and the value after the take of $5,000 per acre.
The prime south parcel, which is suitable for residential
building sites, represents a reduction of value after the take of
$1,000 per acre attributed to the stigma of the high voltage
electrical transmission line. The land value is diminished by a
12% difference, or $1,000 per acre, due to the reduced
marketability of land after the installation of the high voltage
electric transmission line.
In Mr. Pratt's opinion, the greatest loss to the property is
the damages to the remainder and that the cleared land at the
front of the property is ideally suited for residential dwellings
and is significantly devalued, because of its ~roximity to the
right of way of a high voltage transmission line, including the
diminished environmental quality of the property due to its
proximity to a high voltage transmission line.
To summarize, Mr. Pratt's opinions are as follows:
Less
Equals
Less
Equals

Value before take
Value after take
Value of take and damages
Value of take
Damages to remainder

$558,000
($478,000)
$ 80,000
($ 14,445)
$ 65,555

Mr. Pratt's opinion as to the total just compensation is $80,000.
Mr. Pratt has prepared an appraisal of Mr. Chappell's
property which is dated as of October 13, 1992.
(c)

See the answer to (b) of this Interrogatory.

(d)

See the answer to (b) of this Interrogatory.

(e) Mr. Pratt is expected to use the following
documents in connection with his testimony:
1.
A map prepared by Mr. Pratt showing the potential land
use for the Chappell property.
2.

A condemnation valuation profile prepared by Mr. Pratt.

3.

A "reconciliation of value estimates" prepared by Mr.

Pratt.
4.
A photograph of towers used for the suspension of high
voltage transmission lines.

7

373

(

(

5.
A cross-section diagram of the easement and Mr .
Chappell's property prepared by Mr. Pratt.
6.
Charts reflecting valuation opinions of Mr. Pratt, Mr.
Chappell, and Petitioner's identified expert witnesses.
7.

A plat of Chappell's property.

SUPPLEMENTAL ANSWER:

E. Tyree Chappell

(a) . E. Tyree Chappell is the owner of the subject property. Mr.
Chappell holds a B.S. Degree in Building Construction from
Virginia Polytechnic and State University, sits on the Board of
Directors of Hanover Bank, is Chairman of the Loan Committee of
the Board of Directors and in that capacity participates in the
evaluation and approval of the bank's real estate loans. Mr.
Chappell is also a partner in the Pebble Creek Planned Unit
Development, and owns an interest in the Farmington Farms
development, both of which are located in Hanover County.
(b) Mr. Chappell is of the opinion, from his ownership of the
property, his knowledge of land values in the County of Hanover,
as well as the easement to be acquired by Petitioner, and his
experience, that his property is worth between $1,000.00 and
$15,000.00 an acre before the take, with the 48.43 acres
comprising the western-most portion of the property (flood plain)
worth $1,000.00 per acre for a total of $48,430.00, and the
eastern portion of the property consisting of 43.29 acres, which
is suitable for residential development, being worth $15,000.00
an acre, for a total of $649,350.00. Mr. Chappell values the
improvements to his property consisting of his house at
$175,000.00, a barn at $50,000.00, and sheds on the property at
$8,400.00, for a total of $233,400.00. Thus Mr. Chappell is of
the opinion that his property has a fair market value before the
take of $931,180.00.
Mr. Chappell is of the opinion that the fair market value of
the 0.85 acre easement to be acquired by VEPCO is 0.85 acres x
$15,ooo.oo, which equals $12,750.00.
Mr. Chappell is of the opinion that, of the six acres of his
property adjacent to the right of way, each acre suffers a
reduction of fair market value of 45% due to the land's proximity
to the right of way and the high voltage transmission line.
Therefore, Mr. Chappell is of the opinion that these six a cres
are damaged as follows:
$15,000.00 x 45% = $6,750.00 damages per acre
$15,000.00 - $6,750.00
take

=

$8,250.00 value per acre after the
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$15,000.00 x six acres
$8,250.00 x six acres

=

=

$90,000.00 pre-take value

$49,500.00 post-take value

$90,000.00 - $49,500.00 = $40,500 . 00 damages to the six
acres adjacent to the right of way

Mr. Chappell is also of the opinion that of the remaining
36 . 44 acres of the eastern portion of his property, 25 acres of
the prime land and hillside property suffer a reduction in fair
market value of between 5% and 25%, for an average of 11% per
acre due to the land's proximity to the high voltage transmission
line. Therefore, Mr. Chappell is of the opinion that these 25
acres are damaged as follows:
$15,000.00 x 11%

=

$1,650.00

$15,000.00 - $1,650.00

=

$13,350.00 post-take value per acre

$15,000.00 x 25 acres

=

$375,000.00 pre-take value

$13,350.00 x 25 acres

=

$333,750.00 post-take value

$375,000.00 - $333,750.00
acres

=

$ 41,250.00 damages to the 25

Therefore, Mr . Chappell's opinions are as follows:
Less
Equals
Less
Equals

Value before take
Value a fter take
Value of take and damages
Value of take
Damages to remainder

$931,180
($83 6 , 680 )
$ 94 ,500
($ 12,750 )
$ 81,750

Mr. Chappell's opinion as to the total just compensation is
$94,500.00.
(c) See the supplemental answer to (b) of this
Interrogatory.
(d) See the supplemental answer to (b) of this
Interrogatory.
(e) See the previous supplemental answer to ( e) of this
Interrogatory.
4.

For each person named in these answers to Interrogatories

who will testify at the trial of the issue of just compen sation,
state his opinion as to:
9
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(a)

the fair market value of the rights, privileges

and easement of right of way being acquired by Virginia Power,
together with the basis on which such fair market value was
determined;
(b)

the damages, if any, to the residue of the

property resulting from the taking and use by Virginia Power of
the aforesaid rights, privileges and easement of right of way,
together with the components of such damages and the basis on
which such damages were determined;
(c)

the amount of enhancement to the residue, if any,

as a result of the taking, together with the basis on which such
amount of enhancement was determined;
(d)

the method of valuation, i.e., market value

approach, developmental cost approach, relied upon by each person
named in your answers to these Interrogatories who will testify
regarding just compensation;
(e)

the identity of all comparable sales, if any, used

to determine the fair market value of the rights, privileges and
easements of right of way, including for each comparable:
(i)

the legal description of the comparable;

(ii) the date of its last sale;
(iii) the identities of the seller and buyer;
(iv) the location, size and zoning;
(v)

the consideration for the last sale;

(vi) the description of any improvements on the
property; and
10
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(vii) the comparable's highest and best use.
(f)

the highest and best use of the entire tract that

each witness has used in arriving at the total fair market value
of the entire tract prior to the taking; and
(g)

the highest and best use that each witness has

used in arriving at the total fair market value of the entire
tract after the taking.
SUPPLEMENTAL ANSWER:
Objection. The Interrogatory calls for
attorney work product and exceeds the scope of discovery allowed
by Rule 4:1 of the Rules of Supreme Court of Virginia. Subject
to and without waiving the foregoing objections, the Defendant's
answer to this Interrogatory is limited to the expert witnesses
identified in Defendant's answer to Interrogatory No. 3.
(a)

See answer to Interrogatory No. 3(b).

(b)

See answer to Interrogatory No. 3(b).

(c) Mr. Chappell is of the opinion that there i s no
enhancement to the residue as a result of the taking .

5.

(d)

See answer to I nterrogatory No . 3(b).

(e)

See answer to Interrogatory No. 3(b).

(f)

See answer to Interrogatory No . 3(b).

(g)

See answer to Interrogatory No. 3(b).

For each person expected to testify at the trial of

this case, state whether any such person has prepared a writte n
appraisal or report and, if so, the date of such appraisal or
report.
SUPPLEMENTAL ANSWER:

Mr. Chappell has not prepared a written

appraisal or r e port.

11
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CERTIFICATE OF SERVICE
I hereby certify that a true copy of the foregoing
Defendant's supplemental Answers and Objections to Petitioner's
First Interrogatories to Defendant was delivered by hand to John
E. Holleran, Esq., Hunton & Williams, Riverfront Plaza, East
~w~, 951 Ea~Jtreet, Richmond, Virginia
23219-4074, this
;Jj /~day of ~
, 1993.

~?Ji,~

ccj\cha ppel\oupp-ans.rev
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STATE OF VIRGINIA 0
CITY/COUNT'! OF
K.\Cnmax\

, to-wit:

I hereby certify that on

Sep±· 023-

, 1993, E. Tyree

Chappell personally appeared before me and subscribed that the
above Supplemental Answers to Petitioner's First Interrogatories
to Defendant are true and accurate to the best of his information
and belief.
My commission expires:

5 I 3\ ;q L{

No(CYP,iliC ·F1LLThe objections are by counsel.
E. TYREE CHAPPELL
By counsel

John B. Thompson,
(Va. state Bar No. 5972)
Lee N. Kump, Esq. (Va. State Bar No. 31357)
Thompson & McMullan, P.C.
100 Shockoe Slip
Richmond, Virginia 23219
(804) 649-7545
Counsel for the Defendant
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