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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

To the Honorable Chief Justice and Associate Justices of
the Supreme Court of Appeals of Virginia:

Your petitioner, Gilpin Willson, Sr., in his own right and
as Trustee under the will of William G. Kahle, deceased, respectfully represents that on June 25, 1937, William G.
Kahle, II, by leave of court, filed a petition (R. p. 11) against
your petitioner, and one year and two months later, on·
August 16, 1938, the same William G. Kahle, II, without
leave of ~ourt, filed an amended petition (R.p.465) against
your petitioner in a certain chancery cause pending in the
Corporation Court for the City of Staunton in the short
style of William G. Kable's Executors v. William G. Kable's
'J'rustees. In that cause such proceedings were had that an
interlocutory decree, adjudicating the principles of the cause,
was entered in vacation against your petitioner on the 18th day'
of May, 1940, by which your petitioner is aggrieved and petitioner is furthermore aggrieved by errors committed in said
cause by the Court below as will hereinafter appear by a consideration of the errors assigned.
A transcript of such portion of the record in this cause
as will enable the Supreme Court of Appeals of Virginia, or
a Judge thereof in vaca:tion, to whom this petition for an
appeal is to be presented, properly to decide on such petition
and, to enable said court, if the petition be granted,
3*
properly to decide the question which may arise *beh>re it, is herewith exhibited and prayed to be read
in connectio.n ·with this petition.
(The record submitted with this petition consists of the
various pleadings, orders, decrees, opinions 0£ the court, ex-
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hibits, stipulations of counsel and the deposition of witnesses
taken after June 25, 1937, the time at which the petition was
filed in this cause by William G. Kahle, II, against Gilpin
\rVillson, Sr.
In addition, the record submitted with this petition consists of the entire printed record, No. 2117, filed with the
Supreme Court of Appeals of Virginia in the case of William
.C. Rowland v. William H. Kahle et als. The record in the
Rowland case was offered in evidence by William G. Kahle,
II, who is the same as William H. Kahle, and who was one
of the complainants in the Rowland case. This record was
marked as Plaintiff's Exhibit No. X (R. p. 585), and was
admitted by the court as evidence on behalf of William G.
Kahle, II, over the objection of Gilpin Willson, Sr.
In order to prevent confusion, reference in this petition
to the record made up on the petition of William G. Kahle,
II, v. Gilpin Willson, Sr., exclusive of Plaintiff's Exhibit
No. X, will be made in the following manner: (R. p. - - )
· Reference in this petition to the printed record in the suit
of William C. Rowland v. William H. Kahle et als, desig~
nated as Plaintiff's Exhibit No. X, will be as follows: (Rowland R. p.
).
4*
*This difference in reference is necessitated by the
fact that the page numbers in the printed Rowland
record are not the same as those in the transcript of the record made in the case of Kahle v. Willson.
Your petitioner sometime refers to the Rowland record
in making the statement of facts and in presenting this petition, but this he does without waiving his objection to the
· admissibility of this record to sustain the facts sought thereby to be proved.)

5*

*STATEMENT OF FACTS

About 1894 Captain William H. Kahle of Staunton, Virginia, ( hereafter called Captain Kahle), acquired the entire
capital stock of the Staunton Military Academy, Incorpor-
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ated, (hereafter sometime called "the Academy,") which
owned and operated a school known as the Staunton Military
Academy, ( R. p. 327) and became the President of the corporation. About the year 1912 Captain Kahle died and his
son, William G. Kahle ( hereafter referred to as Colonel
Kahle), became President of the Academy and was the sole
O\vner of all the stock of that corporation, (R. p. 329).
Thomas H. Russell, ( who is herein ref erred to as Colonel
Russell) was employed by Colonel Kahle as Head Master
of Staunton Military Academy about the year 1904 and so
continued during the remainder of Colonel Kahle' s life. Also,
Colonel Russell, during Colonel Kable's life, was a director
of the Academy (R. p. 328) and his interests therein became
more intertwined with the Kables when in 1910 he married
Margaret H. Kahle, a sister of Colonel William G. Kahle
himself. ·she survived Colonel Russell upon his death.
William C. Rowland, a manufacturer of military uniforms
in Philadelphia, Pennsylvania, enjoyed an intimate associa-:tion with Colonel Kahle and Colonel Russell, and took an
active interest in the affairs of the Staunton Military
Academy. Rowland furnished nearly all of the uniforms
purchased by the Acadmey during Colonel Kable's
6*
ownership and *Colonel Kahle named him in his will as
a Trustee and a director of the Staunton Military
Academy corporation.
Gilpin Willson, Sr., a resident of Staunton, Virgina, was
an intimate personal friend of Colonel Kahle. He became '"
associated as a director with the Staunton Military Academy
jn 1893 (R. p. 326).
Captain Kahle failed in business and, on this account, the
Staunton Military Academy was reorganized and reincorporated in 1905, and the following directors of this corporation were elected: William H. Kahle, President; William G.
Kahle, Secretary; James R. Taylor, Vice-President; Gilpin
Willson, director; Major Thomas H. Russell, director; and
John A. Fauver, director (R. p. 328). Gilpin Willson, Sr.,
continued to be a director of this corporation until the date
of his' resignation in July 1937.
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Gilpin Willson, Sr. was engaged in the retail drug business
in Staunton in partnership with his brother, P. H. Willson.
Colonel William G. Kahle died on July 4, 1920, leaving
surviving him his widow, Eleanor Enslow Kahle, an~ three
infant · children : Eleanor H. Kahle ( who is now Eleanor
Kahle Miller), William H. Kahle ( who is the same as William
G. Kahle, II), and Helene H. Kahle.
At the time of the filing of the petition by William G.
Kahle, II,. against Gilpin Willson, Sr., on June 25, 1937,
Eleanor .H. Kahle ( now Eleanor Kahle Miller) was twentysix years of age; William H. Kahle ( now called
7*
William G. *Kahle, II) , the petitioner in this suit,
was twenty-five years of age; and Helene H. Kahle
was twenty-three years of age.
By the third clause of his will, bearing date December 27,
1919, (R. p. 53) Colonel William G. Kahle bequeathed all
of his shares of the capital stock of the Staunton Military
Academy to Eleanor Enslow Kahle, Thomas H. Russell, Gilpin Willson, William C. Rowland and W. H. Steele, and
their successors, to be held in trust for the use and benefit
of his widow and three children. In all there were ·seven
hundred and twenty-three shares of stock of said corporation which had a par value of $7,230.00 ( R. p. 330).
The important provisions of the third clause of the will,
creating the trust, are, in substance, as follows:
( 1) The Trustees were directed to hold and vote the
"" stock during the continuance of the trust;
(2) To manage the trust in a way to cause the corporation to employ Thomas H. Russell as Principal of the Staunton Military Academy "so long as the said Russell shall live
and be able or desire to be so employed," pro.vided that a
reasonable salary be paid to him not to exceed .$10.000 per
year;
( 3) To ~mploy in some proper capacity T. G.
f<*
Russell, a brother of Colonel Russell, at *a salary to
be fixed as designated by the will;
( 4) The stock always to be voted by the Trustees against
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unreasonable expenditures or unbusiness-like ventures, '~and
in each instance always for the welfare of t";he corporation
and of the ·school operated by it an~ for increasing its business and profits;"
( 5) To vote the stock always against the sale of the
property of the corporation, except for the purposes authorized by the will, and also to vote the stock against the closing
of the school, except in the case of a catastrophe which would
make it impossible to continue the operation of the school ;
( 6) The Trustees were authorized to vote the stock in
their own favor for the various offices of the corporation,
and the Trustees were authorized to act as directors of the
corporation, "my intention being that their interest a~
Trustees shall not render them incompetent personally to fill
the offices of said corporation."
. (7) "Out of the dividends, interest and profits arising
and accruing from the estate in their hands, my Trustees annually will pay all legal taxes and charges assessed against
the trust estate, or the income thereof, and all expenses
9*
*during that year incurred, in and as the management
and conduct of the trust, including therein the sum
of $200. per year to each of said Trustees as compensation
for his services as Trustee during the year ;"
( 8) "The net amount of the d~vidends and income arising
and accruing ,from said trust estate and coming into the
Trustees' hands, after deducting the foregoing expenses and
charges ( which net amount I hereinafter term 'net income')
my Trustees shall pay to my wife, Eleanor Enslow Kahle,
during each and evry year of her natural life, or until some
of my children shall attain the age of twenty-one years, as
my wife's death or the coming of age of some of my children
shall first occur." Such payments were directed to be made
at least annually, and "each annual payment shall include all
collections -made to that time." If sufficient funds were available the Trustees were directed to make partial payment during the year by way of advancement on such annual payment.
The provision made for Eleanor Enslow Kahle, until the
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c·hildren should become of age, was for the purpose of providing Mrs. Kahle and her children with support and maintenance and for the proper education of the children.
( 9) As each child became of age it was to be paid a oneninth part of the net income. If a child died
10*
*after attaining his, or her, majority the child's share
was to be paid to the widow.
( 10) Upon the death of Eleanor Enslow Kahle the
Trustees were directed to hold the trust estate for the benefit of the testator's children, or the children of such of his
children as are then dead, per stirpes, until all have attained
the age of twenty-five, if male, and twenty-two, if female,
,vhen the Trustees are directed to transfer and deliver the
trust estate to the children.
. ( 11 ) Provision was made for the appointment of
Trustees to succeed those named by the testator, such appointment to be made upon the nomination by Eleanor Enslow Kahle, and in the event she made no nomination, then
the nomination should be made by the remaining Trustees.
By the fourth clause of the will Colonel Kahle appointed
Thomas H. Russell, Gilpin Willson and William C. Rowland
as his Executors.
By the fifth clause of the will Colonel Kahle appointed his
wife, Eleanor Enslow Kahle, as guardian of his three infant
children until each reached the age of twenty-one years. .
As soon as Colonel Kahle' s will was probated the surviving directors-who were Steele, Willson, Thomas H. Russell and T. G. Russell-met and elected William C. Rowland
to succeed William G. Kahle, deceased.
11 *
*At the meeting of the stockholders, held July 10,
1923, Eleanor Enslow Kahle was elected a director in
the place of Thomas G. Russell.
The sarrie persons continued as directors until 1933, when,
upon the death of Colonel Thomas H. Russell, Dr. Whitehead, whom Mrs. Kahle had married in 1927, was elected to
the Board. Dr. Whitehead declined re-election in 1934 and
Wiliiam A. Pratt was elected. In 1936 W. H. Steele was
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not re-elected and the Board then consisted of only four directors until Mr. Pratt's death in 1937. At the stockholders'
meeting of that year, following the appointment of S. D.
Timberlake, Jr., as Trustee in the place of Mr. Pratt, a new
Board was elected, which has since consisted of Eleanor En...
slow Whitehead, S. D. Timberlake, Jr., W. H. Steele, L. W.
H. Peyton and H. McK. Smith.·
The Board, in office at the time of Col. W. G. Kable's death
in 1920, made Thomas H. Russell, President; Gilpin Willson,
Sr., Vice-President, and Vv. H. Steele, Treasurer. The
lloard also elected an Executive Committee, consisting of_
Gilpin Willson, Sr., Thomas H. Russell and W. H. Steele
( R. p. 103). The Board of Directors empowered the Executive Committee to manage and operate the corporation between the meetings of the Boards ( R. p. 103) .
· Shortly after the probate of Colonel Kahle' s will a friendly
suit was instituted by the Executors of his estate against
the Trustees named in his will, in the Corporation
12*
*Court for the City of Staunton, wherein the advice
and consent of the court was sought in the administration of Colpnel Kahle' s estate and in the management and
conduct of the trust .. This cause has been retained upon the
docket of the court and, from ti~e to time, the Trustees have.
filed petitions in that cause seeking the advice and consent
of the court in the management of the trust, as from time:
to time the consent of the court appeared to the Trustees.
necessary.
_
At the time of Colonel \Villiam G. Kable's death, on July
4, 1920, the Academy corporation and Colonel Kable's estate
owed apprqximately $263,000. ·(R. p. 331). This debt did
not include a tax liability to the Federal government of $43,500. ( R. p. 335). In addition, Colonel Kahle owed the corporation in excess of $50,000, a debt which his Executors
charged off as worthless in 1921 ( R. p. 278) .
In spite of this large indebtedness by 1925 the Executors
of Colonel Kahle' s estate reported to the court that all of the
direct and contingent obligations of the corporation and of
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Colonel Kahle' s estate had been paid. The settlement of their
accounts was approved by the court and the Executors and
the surety on their bond were thereupon discharged from
further liability.
·
Of course, the payment of over $_360,000 of debts in a
period of less than five years was a remarkable achievement
and the continued success in the operation of the corporation,
under the trust created by Colonel Kahle over the period
from 1920 to 1937, was no less than phenomenal.
13*
*During the period from 1920 to,_ 1932, after the
payment of all indebtedness existing at the· time of
Colonel Kahle' s death, there was paid from dividends to Mrs:
Kahle (Whitehead), during the minority of her children, a
grand total of $191,000 and since that date additional dividends have been paid to Mrs. Whitehead and the other beneficiaries, in the large total of about $250,000 (R. p. 359). .
. In addition to the payment of dividends and debts the following improvements and additions to the corpus of the
trust were made (R. p. 359):
Built Kahle Hall ........................... . $180,000
Built Memorial Hall ....................... .
90,000
Bought Echols Field ........................ .
25,000
Improvements on same ...................... .
10,000
Built central heating plant ................... .
20,000
Smoke stack ................................ ·
5,000
Improvements to athletic field ................. .
50,000
Additions to the hospital ..................... .
2,500
Built servants quarters ...................... .
5,000
Walls built on grounds . . . . . . . . . . . . . . . . . . .... .
10,00Q
Furniture for new buildings ......... ·: ........ .
10,000
New plumbing ............................. .
10,000'
2,500Guard room ............................... .
Grading .......... ·......................... .
5,SOO
Bought Bowman house ...................... .
5,000
Improvements on grounds ............ ~ . . . . . . ..
8,500
Bonds purchased . . . . . . ... ·. . . . . . . .. . . . . . . ~ . . . .
71,8~
...
$510,800
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*The success heretofore noted was due in large
part to the ability, the integrity, the personal sacrifice
in money and time, and the constant and untiring-efforts of
Gilpin Willson, Sr. In fact, Mr. Willson's contr.ibution to
the success of the trust and the corporation was so well known
to the people of Staunton and to the beneficiaries of the trust,
that Mrs. Whitehead herself (Eleanor Enslow Kahle) recognized this to be true. In a letter to Mr. Willson ( Defendant's Exhibit No. 3) ( R. p. 382), Mrs. Whitehead said, in
part:
"I· am anxious too, to have you know how very much I
appreciate your work in keeping things going. I realize quite
well who has the brain that has kept S. M.A. from complete
failure-you and· Col. Russell have been masters at improving the school, but without you the whole thing would have
flopped worse than one flopped who was enabled to confidentially get back to normal because he knew you would
keep things safely until his return. ***But well did I realize
what a deplorable condition you had to upravel, and the way
you have done it is nothing less than marvelous. Col.
Russell's knowledge of the scholastic end and his ideals have
no doubt comforted you many times into realizing that you
were doing a thing well worth while, and your loyalty to your
friend, my children's father, has been beautiful. They will
some day realize it fully, and I hope they can become worthy
of a friendship as great."
In another letter, dated February 20, 1934, (Defendant's·
Exhibit No. 4) (R. p. 384), Mrs. Whitehead wrote to Mr.
vVillson:
"We all love you very much, and we feel that you have
been much too fine in bearing our burden for us."
After Mr. Willson had resigned as President of the corporation, he received a letter, bearing date June 12, 1937,
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(Defendant's Exhibit No. 5) (R. p. 386), from LawKahle Whitether Whitehead
*husband of Eleanor
.
.
he~d) in which he said:

"It was with grief and distress that I received the paper
·stating that you had resigned the Presidency of S. M. A. Of
'course I can appreciate the fact that you wish to wash your
hands of the whole situation. On the other hand, I feel quite
sure that the school needs you and needs you now worse than
·it needed you at the time of Colonel Kable's death.
I know of no one who can take your place and I know of
no one who will have the same amount of interest in S. M.A.
that you have had. I am sure you have grown tired of it
and at times felt thoroughly disgusted. Without any authority on anyone's part, but as one individual to another, I am
hoping that you will reconsider the matter and not resign.
I am telling you the truth, too, these remarks come from me
alone, I may assure you. A man who has done the job as
you have, no one is going to follow in his footsteps and do a
_similar job.
' Think this matter over very carefully and see if you cannot reconsider it, and in the meantime if you will do so I will
do all possible in my power to make the others give you 100 %
backing as they should have done in the past. I have urged
this time and time again but I will assure you that I will make
_a more desperate effort to do so if you will reconsider.
Personally, I cannot thank you enough for what you have
done in the past regardless of what your decision about the
future may be."
There is also a letter to Mr. Willson (Defendant's Exhibit No. 6) (R. p. 423), in which Mrs. Whitehead stated:
. ·'Anyhow thanks for what you have doi:ie, and I well realiz~
that has been 'the lion's share.' However, so many insinuate
credit due 'em for that share that some times a whole cage£ul of lions scurry through my brain."
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During Mr. Willson's connection with the trust, and during the time that he was a director and officer of the corporation, he attended at least forty meetings of the
16*
*directors and at least four hundred and thirty-nine
meetings of the Executive Committee (R. p. 222-a
and Rowland R. p. 133).
Colonel Kahle and the Staunton Military Academy. were
associated with a large merchandising business and a dry
cleaning establishment known as Woodward & Company, and
during the conduct of this business Colonel Kahle and the
Staunton Military Academy incurred responsibility for the
payment of $75,000, part of the debt of that concern. Mr.
\i\f illson, with the consent of the court, represented the Kahle
interests in the management of Woodward & Company, and
within five years from the time of Colonel Kable's death Mr.
\Villson paid off the obligations upon which the Academy corporation and Colonel Kahle' s estate were obligated, and
turned over to the corporation approximately $10,000 (R.
p. 332).

There was an assessment against the Academy corporation of $73,500. made by the Federal government for delinquent taxes and penalties. Mr. Willson spent a great deal of
his time in going over this matter with the tax authorities
and finally secured a reduction of the assessment to $43,500.,
resulting in a saving to the corporation of $30,000. (R. p.
334-5).
Mr. Willson, who, as chairman of the Executive Committee, (R. p. 116), was in charge of the management and operct.tion of the corporation, devoted a lot of his time to the
affairs and business of the Academy and not only did he attend the various meetings of the Executive Committee and the
corporate directors, but he also held interviews in his store
at such times as were necessary in order to pass upon
17*
problems *arising and needing immediate attention
(R. p. 136).
Together with the other two members of the Executive
Committee, Mr. Willson supervised the erection of two very
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large·_ buildings and other improvements to the Academy
property at a cost in excess of $700,000. (R. p. 136).
Mr. Willso~ permitted the Academy to purchase drugs and
medicine from his store at a ten per cent discount and this
discount was also given to all officers and instructors of the
Staunton Military Academy (R. p. 336). Also, the school
physician would send his prescriptions to Willson Brothers
to be filled and this was done at a ten per cent discount. Again,
the Academy corporation sold drugs and medicines, purchased on its credit, to the cadets at the standard prices and
this resulted in at least ten per cent profit to_ the Academy.
( R. p. 138, 139, 340).
The Academy was permitted to purchase most of its paint
from Willson Brothers at a ten per cent discount (R. p. 140).
Mr. Willson supervised the investment of at least $407,000 of the Academy corporation's money during the period
from 1925 to 1935 and estimated that a "paper loss" suffered
was only four per cent. This period, of course, included the
great depression that began about the end of 1929.
The Academy corporation was enabled to borrow money,
shortly after Colonel Kable's death, upon the endorsement of
Gilpin Willson, Sr. It was necessary that this money be
borrowed in order to pay the delinquent taxes and penalties
due the United States government.
18*
Following Colonel Thomas H. Russell's death on
May 26, 1933, Gilpin Willson, Sr., was elected President of the corporation (R. p. 120) and served in that
capacity until his resignation. · His resignation was due in
part to the fact that Mrs. Whithead insisted on the election
of S. D. Timberlake, Jr., of Staunton, Virginia, as a director
of the corporation in the place and stead of William A. Pratt,
deceased, successor of Colonel Thomas H. Russell. Again
Mr:· Willson resigned as a member of the Board of Directors
in 1937 for the same reason, together with the fact that it
was apparent to him that at least two of the beneficiaries of
the trust were dissatisfied with his attitude toward a petition
which had been filed by them (William H. Kahle and Eleanor
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Kahle Miller) against William C. Rowland in the pending
chancery suit of William G. Kable's E:xecutors v. William G.
Kahle' s Trustees. The purpose of said petition was to remove
\Villiam C. Rowland as Trustee, and to require him to ac-.
count to the corporation for the commissions paid by Rowland to Colonel Russell on the sales of uniforms. However,.
Mr. Willson has continued as Trustee under the will of
Colonel Kahle.
Pursuant to the third clause of Colonel Kahle' s will ( R.
p. 57) each of the Trustees was paid an annual salary of $200.
but there was no provision made for compensation to the
directors and officers of the corporation; nor, of course, was
there any compensation provided for the members of the
Executive Committee, as this committee was not provided for
in the will. Therefore, with the approval of the
19*
Corporation *Court of Staunton, each member of the
Executive Committee was voted an annual salary of
$2,500. ( R. p. 104). Mr. Willson, as· did the other two
members of the Executive Committee, received payment of
this $2,500. per year during the years from 1920 to 1933, inclusive (R. p. 105-125, inc.). The members of the Executive
Committee and the officers and members of the Hoard of
Directors took a voluntary ten per cent cut for the session
of 1932-33.
By a decree of the court, bearing date December 4, 1930,
the members of the Board of Directors were allowed an annual salary of $1,000. and the chairman of the Executive
Committee an additional sum of $500 per annum, the payment
of which was conditioned upon the receipt of a net income per
annum in excess of $50,000. (R. p. 115). This compensation was paid to the directors and to the chairman of the
Executive Committee only during the school year of 1931-32
(R. p. 116, 117). Also, at a meeting of the Board of Directors held on July 18, 1933, Mr. Willson, as President of the
c-orporation, was voted a salary for the fiscal year of 1933- ·
34 of $5,000. Colonel Russell had received a salary as Presklent of $10,000. (R. p: 125). For the years 1935-36-37
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Mr. Willson received a salary as President of $2,500 per year
(R. p. 172).
.
.
On January 4, 1937, William H. Kahle (who so designa!ed
himself in the petition, but who is the same person as William
G. Kahle, 11) and his sister, Eleanor Kahle Miller, who had
become of age, respectively, on July 10, 1932, and June 4,
1933, by leave of court, filed, in the original
20*
*chancery suit of William G. Kable's Executors v.
William G. Kable's Trustees, a petition on their own
behalf and for the use and benefit of their co-beneficiaries and
the Staunton Military Academy, Incorporated, against
\i\Tilliam C. Rowland.
The petition charged, among other things, that William
C. Rowland, in breach of his fiduciary relation to the Staunton Military Academy and as Trustee, paid to Colonel Thomas H. Russell six per cent of his profits on the sale of uniforms to the Academy corporation, and that, in the course
of Rowland's dealing with the Academy in the sale of uniforms, he had paid to Colonel Russel a sum approximating
~70,000. (Rowland R. p. 97-192). It was charged that the
agreement between Rowland and Russell was secret, although
the directors of the Academy corporation knew that it was
purchasing its uniforms from William C. Rowland. The petitioners then prayed that Rowland be held to account for the
commissions paid to Russell, and for the difference between
the price charged by Rowland and the price for which the
uniforms could have been purchased from other manufacturers.
On June 30, 1937, the Staunton Military Academy filed its
petition, adopted the allegations in the first petition, prayed
for a complete inquiry into the whole matter and for the return to it of all profits that were wrongfully received by Rowland, and that all money paid by Rowland to Russell on account of the sale of these uniform (R. p. 121) be returned
to it. U pan the issue this framed the trial court found
against Rowland.
21 *
*On appeal to the Supreme Court of Appeals of Vir-
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ginia that court affirmed the finding of the trial court.
that there was a secret agreement between Rowland and
Russell for the payment of commissions to Russell on the uniform sales and held that Rowland must account to the Staunton Military Academy for the six per cent paid to Russell,
and also for the difference in the sale price charged by Rowland and that charged by other manufacturers, if it could be
later shown that the price charged by Rowland was excessive.
In deciding that Rowland must account to the Academy corporation, this honorable court held that if Rowland could
afford to give Russell six per cent on the uniform sales, he
could afford to give this six per cent to the Academy by reducing his price. This court conceded that Rowland had a
right to sell his uniforms to the Academy and to make a
reasonable profit, notwithstanding his fiduciary relationship
to the Academy; but this court permitted a recovery against
Rowland upon the theory of restoration "of restoring the
~lefrauded party primarily and the fraudulent party as a nee~
essary incident-to the positions which they occupied before
the fraud was committed." 174 Va. 343, 370.
On June 25, 1937, by leave of court, William G. Kahle,
II ( who designated himself in the Rowland suit as William
H. Kahle), filed his petition against Gilpin Willson, Sr., in
the Corporation Court for the City of Staunton, Virginia,
in the pending chancery cause of William G. Kable's
22*
*Executors v. William G. Kable's Trustees, in which
there were ten separate charges of fraud and breach of
fiduciary relations made against Mr. Willson in his dealings
with the Staunton Military Academy and the trust estate of
William G. Kahle, deceased. Each party produced his evid- ·
ence. Petitioner announced completion of his evidence June
17, 1938. Defendant completed his evidence July 28, 1939.
On August 16, 1938, without leave of court, William G.
Kahle, II, filed his amended petition in which he enlarged
somewhat the charges already made in the original petition.
On May 18, 1940, the trial court entered a decree declaring untrue and absolving Mr. Willson of seven of the char~es
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made against him; but found him guilty of the Sixth, Ninth
and Tenth charges made in the petition. The Sixth charge
contained the averment that Gilpin Willson, Sr. knew of the
secret agreement between Rowland and Russell, whereby
Rowland paid to Russeell six per cent commissions on the
sale of uniforms, and that Willson was negligent in not advising the other directors of the corporation, and taking some
action to put an end to the operation of the agreement between Rowland and ,Russell. Mr. Willson was held for the
payment of such sums of money that might be f qund to be
due by Rowland on this transaction.
The Ninth charge contained the averment that Willson
in.structed the Treasurer of the corporation to lend to A. T.
Cooksey the sum of $250 and that only $100 had been paid
theron, thus resulting in a loss of $150 to the
23*
*corporation. Willson was held responsible for this
loss.
The Tenth charge contained the averment that the Executive Committee, of which Willson was chairman, purchased a
$50,000 life insurance policy on the life of Colonel Thomas
H. Russell, by the terms of which eighty per cent of the
policy was made payable to the corporation and twenty per
cent, or $10,000 to the wife of Colonel Thomas H. Russell.
Willson was held responsible for the purchase of this policy
and required to pay back to the corporation twenty per cent
of the premiums.
The pertinent facts concerning these three charges, as contained in the record of this cause, are as follows :
THE UNIFORM TRANSACTION
Prior to the time that Colonel Thomas H. Russell became
associated with Staunton Military Academy he was connected
with another military school and, while so connected, he represented manufacturers of military uniforms. Under arrangement with these manufacturers of military uniforms
Colonel Russell was permitted by the school; by which he was
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then employed, to receive a commis~ion on the uniforms sold
to that school (Rowland R. p. 128). As an inducement to
Colonel Russell to accept employment with the Staunton Military Academy, both Captain Kahle and Colonel Kahle agreed
that he might continue to receive commissions on sale_s of
uniforms to the Sta.unton Military Academy, in addition-to·
his fixed salary (Rowland R. p. 128). In furtherance of this.
understanding there was a written agreement between
24*
William C. Rowland,-*who furnished nearly all of
the uniforms to the Academy,-and Colonel Thomas
H. Russell and the Kables that Rowland should pay to
Russell a commission of six per cent for all equipment sold
by him to the Academy. This agreement required Russell to
take measurements for the uniforms, distribute them among
the cadets and, in the event that alterations were necessary,
to return the uniforms for this purpose. This agreement
· continued and was in effect at the date of Colonel Kahle' s
death. This contract between Rowland, Russell and the
Kables was known to Gilpin Willson, Sr., as well as to Mrs.
Vvhitehead, who was then Mrs. Kahle, and to all others connected with the school.
.
Mr. Willson knew that Rowland continued to furnish uniforms to the Academy after Colonel Kable's death, and that
he continued to pay the six ver cent commission to Colonel
Russell on the uniform sales until the time that Colonel Russell became inactive, due to illness (R. p. 452 and Rowland
R. p. 130). There were various facts and circumstances that
led Gilpin Willson, Sr. to believe· that the dealing between
Rowland and Russell in the sale of uniforms was proper, and
that the Staunton Military Academy was in no way prejudiced by the payment of the six per cent by Rowland to
Rt1ssell on the uniform sales.
Such facts and circumstances may be stated as follows,
to-wit:
25*

*Mr. Willson investigated from time to time, to
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determine the quality of the goods furnished by Rowland as compared with uniforms purchased by other militclery
schools. Mr. Willson also investigated the prices charged
by Rowland in order to determine if they were in line with
prices charged by other manufacturers of uniforms. He
found that Rowland's uniforms were as good in quality and,
very of ten better, than those sold to other schools, and that
t.he prices were in line with those charged by other manufacturers (R. p. 358 and Rowland R. p. 131, 409).
In a period of thirteen years the Staunton Military Academy made over $300,000 profit on the purchases and resale
of uniforms to its cadets (R. p. 358), ai1d, over a period of
sixteen years, the Academy made a profit of $330,000 ( Rowland R. p. 128) on the uniforms sold to its cadets.
Colonel William G. Kahle, Mr. Willson's close, intimate
friend, expressed the wish that unifor_ms be purchased always from Rowland, so long as he desired to sell them to
the school (Rowland R. p. 142, 410); he felt that it was good
business to continue dealing with Rowland (Rowland R. p.
130) in view of the fact that the school was making such
large profits from the resale of the uniforms (Rowland R.
p. 128).
The contract between the corporation and- William C. Rowland for the purchase of uniforms was considered by the
Trustees, the directors and Judge Ker, Judge of the Corporation Court for the City of Staunton, and this contract was
approved (Rowland R. p. 128, 129, 411).
26*
*The contract between Colonel Russell and William
C. Rowland, by which Russell received a six per cent
commission on the sale of uniforms, was approved by the
Board of Directors and the Trustees-Mrs. Whitehead, W.
H. Steele, Gilpin Willson, Sr., and Colonel Thomas H. Russell (Rowland R. p. 131).
Mr. Willson approved of the payment of the six per cent
commission to Russell during Colonel Kahle' s lifetime as
good business; he felt-. it was equally good business for the
.Staunton Military Acade~y that this arrangement should
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be continued after Colonel Kable's death (Rowland R. p.

130).
Mr. \iVillsn knew that Colonel Russell was receiving a commission on the sale of uniforms during the time that he was
connected with other military schools ( Rowland R. p. 128).
The purchase of uniforms from Rowland was frequently
discussed in the Executive Committee and approved, but
Rowland never appeared nor voted at directors' meetings
when the uniform matter was discussed (Rowland R. p. 133).
Mr. Willson considered that Russell was paid the six per
cent commission by Rowland for Russell's services in superYising the taking of measurements, alterations and the distribution of uniforms among the students (Rowland R. p.
130, 144, 145). In addition Rowland kept a man at the
school during each session to fit and alter uniforms, under the
direction of Colonel Russell, and for this Rowland made no
extra charge. This service was considered an additional benefit to· the academy in ~ealing with Rowland (Rowland R.
p. 133).
27*
*Mr. Willson did not consider that, after the death
of Colonel Kahle, the dealings between Rowland and
Russell on the uniform transaction were different, or that
Colonel Kable's death placed a different obligation on Rowland and Russell with regard to the Academy corporation.
This corporation was the same after Colonel Kahle' s death
as it was before (Rowland R. p. 414,415).
Mr. Willson never considered that Rowland increased the
sale price of uniforms to the Academy in order to enable
him to pay Russel six per cent; and he simply acted toward
the matter as he knew the others were doing with full knowledge (Rowland R. p. 415).
Mr. Willson did not consider that the contract between
Rowland and Russell was secret and unknown to the other
members of the Board of Directors and the other Trustees.
Mr. Willson did not know when or how Rowland paid the
six per cent to Russell (Rowland R. p. 416).
Mr. Willson did not believe that Rowland would have
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reduced his price to the school on uniforms six per cent even
had he been requested so to do (Rowland R. p. 415).
Mr. Willson was not a lawyer. · He was not familiar with
the exacting obligations imposed upon directors and trustees.
He was a frank, honest, efficient man, who participated in no
profit from the purchase and resale by the Academy of these
uniforms. He had made thousands of dollars for the Academy and he had taken nothing from the Academy except
the reasonable compensation that he was paid by the
28*. open and free *act of the Directors. He was conscious
of no wrong. He profited not one penny from the
breach of any fiduciary obligation.
Mrs. Whitehead ( Eleanor Enslow Kahle) knew of the
contract between Captain Kahle, Colonel Kahle, her husband,
Thomas H. Russell and William C. Rowland. She knew it
was in existence at the time of Colonel Kahle' s death and that
Colonel Russell was receiving the· six per cent commission on
the sale of uniforms from Rowland to the school ( Rowland
R. p. 396). Mrs .. Whitehead likewise.knew in 1927 (Rowland R. p. 400) that Colonel Russell was being paid a commission by Mr. Rowland and, in lieu of this commission, she
offered to pay Colonel Russell, from her income from the
trust estate, a sum of money satisfactory to Russell. In fact,
- Mrs. Whitehead employed attorneys to draw up the agreement, whereby she would pay to C9lonel Russell part of her
dividends as a gesture of good faith geJ1erosity and on her
part (Rowland R. p. 399). Also, Mrs. Whitehead must have
known, shortly before Colonel Russell's death, that RusseI1
was receving a commission from Rowland, for the only pay.ment that she made, under her agreement with Russell tu
compensate him out of her dividends, was not made until
shortly before Colonel Russell's death. She mentions this
agreement to pay Colon~l Russell as an inducement to him to
forego the further acceptance of payments from Rowland
( Rowland R. p. 402). Mrs. Whitehead at no time complained to Mr. Willson that she objected to the commissions
Rowland paid to Colonel Russell.
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29*

*THE A. T. COOKSEY NOTE

A. T. Cooksey was an instructor in the Staunton Military
Academy and was so employed for five or six years. He was
drawing a salary of $1,500 a year and was also furnished
rooms and board at the school ( R. p. 250) . It had been a
custom on the. part of W. H. Steele, one of the Trustees and
the Treasurer of the Academy corporation, to make advances
to the employees of the school from the petty cash ( R. p.
251). In 1934 W. H. Steele, without the authority of Mr.
Willson or the Board of Directors, advanced to A. T. Cooksey various sums of money from the petty cash. This money
was advanced by Steele, who had planned to withhold a sufficient amount from Cooksey's salary with which to repay
the loan (R. p. 251, 252)._ In 1934 post-dated checks were
taken from A. T. Cooksey by Steele, representing the amount
of the outstanding loan at the time the check was taken, and
these checks were later replaced by Cooksey's note, which was
regularly renewed throughout 1935 and into 1936 (R. p.
264, 267). Originally this note was in the sum of $250., representing the total advancements made to Cooksey ( R. p.
251). In the audit of 1934-35 the Cooksey note, in the
amount of $225., dated June 19, 1934, was reported, as were
also other advances made by Steele to other employees of the
school. In part, the auditor reported:
"These items do not belong in the petty cash drawer, but
there is where we found them. The total is high. It is customary for corporations to refuse accommodations to employees except as advances against expense accounts where
benefits will accrue. We suggest that in the future no accommodations be made except upon the written app·roval of
the President." (R. p. 264, 265).
30*

*The last year that Cooksey was at the school
Steele withheld two of Cooksey's salary checks, out of
which he planned to deduct $225 loaned to Cooksey (R. p..
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251). Cooksey represented to Steele that he was without
sufficient funds to leave Staunton at the end of the school
term, and requested that his salary checks be turned over to
him and that the note of $225 be further renewed and carried
by the corporation R. p. 252). Cooksey was supposed to return to the school the coming session, but he did not return.
He took a position in Roanoke, Virginia (R. p. 253, 254).
Steele told Cooksey that he would not hold the note and
release the salary checks unless Mr. Willson gave his approval ( R. p. 226) . Cooksey talked to Mr. Willson about the
release of the salary checks, but it does not appear what he
told Mr. Willson, or upon what information Mr. Willson
acted (R. p. 266). Steele talked to Mr. Willson over the
telephone about the matter and stated that unless Mr. Willson gave his approval in writing he would not carry the
obligation another year (R. p. 268). There appears in the
record, marked Plaintiff's Exhibit No. N. copy of the note
signed by A. T. Cooksey in the sum of $200., bearing date
May 19, 1936. At the bottom of this note is the following:
"O. K. G. W." (R. p. 291 ). Plaintiff's Exhibit No. 0 purports to be a letter from Tom Cooksey to Gilpin Willson, Sr.,
wherein this statement is contained :
"My note which you very kindly
consented to hold for me over the
summer months is past due." R. p.
292).
31 *

*One hundred dollars was paid on this note, thus
leaving a balance due at the time the petition was filed
against Mr. Willson of $150., (R. p. 270).
THE INSURANCE MADE PAYABLE TO THE
WIFE OF COLONEL THOMAS H. RUSSELL
On September 27, 1920, the Executive Committee considered, at Mrs. Kahle' s request, insuring the life of Colonel
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Thomas H. Russell for $50,000. It was agreed that a $50,000 investment policy on the life of Colonel Russell should be
taken out. Also, following Mrs. Kahle' s request, twenty
per cent of the face value of the policy was made payable
to Mrs. Thomas H. Russell, wife of Colonel Russell, (R.
p. 82). The premiums on the entire policy were paid by the
Staunton Military Academy ( R. p. 83). Colonel Russell
died in May of 1933 and twenty per cent of the policy, or
$10,000, was paid to Mrs. Russell. The balance of the policy,
or $40,000, .was paid to the Staunton Military Academy corporation ( R. p. 83) . The record does not disclose the total
premiums paid on this policy by the corporation; hence it
is impossible to determine what portion of the premium wa:s
paid for the proceeds of the policy paid to Mrs. Russell. Mrs.
Thomas H. Russell was a sister of Colonel Kahle, and a
sister-in-law of Mrs. Whitehead ( Eleanor Enslow Kahle).

WILLIAM G. KABLE, II, PETITIONER
William G. Kahle, II, as heretofore stated, filed his
32*
*petition against Gilpin Willson, Sr., .as Trustee and
in his own right. William G. Kahle, II, was christened William H. Kahle after his grandfather (R. p. 298),
and proceeded against William C. Rowland in the name of
vVilliam H. Kahle. Young Kahle was born on June 4, 1912,
and became twenty-one on June 4, 1933 (R. p. 298). About
the time young Kahle filed his petition against Mr. Willson
he had his name changed, by an order of the court, from
William H. Kahle to William G. Kahle, II, (R. p. 298). He
stated his occupation to be apprentice to the business manager
of the Staunton Military Academy and, at the time of filing
his petition, he had been with the school approximately two
. and a half years ( R. p. 298) . Mr. Kahle was exposed to
the educational influences of a variety of schools. He attended the Ginter Park Community School. From there he
,vent to the Chevy Chase Country School, known as Cobb
School, in Chevy Chase, Maryland. This was about the year
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1933. · He then attended the public schools of Richmond,
Virginia, and was enrolled at the William Fox School. He
attended the Binford Junior High School and from there
he moved to Greenwich, Connecticut, where he attended the
Edgewood School. After leaving this school he went to the
Staunton Military Academy in September, 1940, but quit
that school at Christmas time, 1932 (R. p. 298, '299). He
was never graduated from any school. It would have taken
him at least two years longer to have completed the course Qf
study prescribed by the Staunton Military Academy (R. p.
300). He has had little business education (R. p.
33*
300) . but was engaged in singing and *dancing in
beer gardens. in New York City after he left the
Staunton Military Academy (R. p. 300).
Young Mr. Kahle claims to have been officially employed
by the Staunton Military Academy on July 1, 1936, and
while he does not describe the exact position he held with
the Academy, he refers to his job as a 'hand-me-down." He
claims that he was given a position at the Staunton Academy ·because of fear on the part of some of the officers and
directors of the Academy corporation that he planned to file
suit, charging mismanagement of the corporation. He claims
that he put fear into the hearts of the members of the Board
of Directors due to his knowledge of the books and that these
books show improper transactions between members of that·
Board and the businesses owned and conducted by those
members ( R. p. 301) .
W. H. Steele, who had been discharged from the school
during Mr. Willson's presidency, due to Steele's refusal to
transfer his brother, L. B. Steele, from the Treasurer's
office to the administrative department, as ordered by the
Board of Directors (R. p. 214), materially assisted young
Kahle in his effort to "uncover" Mr. Willson's dealings with
the corporation (R. p. 302, 322).
Kahle was paid ten dollars a week for this "hand-me'"'
down" job and it lasted until October, 1936, when he was
officially employed at a salary of one hundred dollars a month
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with free board thrown in (R. p. 302, 303). He has never.
earned anything except the sums paid him by the Staunton
Military Academy, from dancing and singing in beer
34* gardens in *New York and for odd jobs which he
does not enumerate or account for ( R. p. 303).
In his original and amended petitions (R. p. 11 and 465),
\iVilliam G. Kahle, 11, made numerous false and slanderous
charges against Gilpin Willson, Sr., a man who has for over
fifty years enjoyed the highest reputation for honorable dealing (R. p. 443, 444). He was called to the stand by Gilpin Willson, and declared in his testimony that all of the
charges made, with the exception of the three matters upon
which the court found against Mr. Willson, were untrue and
that these charges ·were made without investigation and in
utter disregard of their truth or falsity (R. p. 298-323, inc.).
As so many of these charges were untrue, young Kahle
stated in his deposition that he saw no further reason for
worrying about them or considering them ( R. p. 322) . So _
glaringly false and slanderous were these charges, and so
cowardly was young Kahle, that he was unwilling to accept
iull responsibility for the averments contained in his peti-·
tion. Kahle was asked the following questions and gave the
following answers : .

"Q. You accept full responsibility for the averments of this
petition?
A. I will have to ask my counsel.

Q. Please answer.

\ -~

A. I refuse to answer such a statement without knowing
whether I would in any way harm myself in stating an
answer like that." (R. p. 322).
35*

*William G. Kahle, II, claims to have filed his petition on behalf of himself, his co-beneficiaries and the
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Staunton Military Academy, Incorporated,· and he justifies
his right to maintain this petition because of the benefits
which will accrue to his co-beneficiaries and the Academy
corporation. The fact is that young Kahle has never been
authorized to file this petition on behalf of his co-beneficiaries .
or the corporation ( R. p. 322) . No one of his co-beneficiaries
was made a party to this petition, nor has any one of them
.answered the petition, testified or otherwise appeared in this
suit.
The Staunton Military Academy, the corporation upon
whose behalf young Kahle represents that he is bringing this
suit, was not made a party to the petition, nor has it appeared in the suit by answer, or otherwise, although the officers
of that Academy corporation have been fully advised of the
pendency and purpose of this suit.
It is worthy of note that the suit against Mr. Willson was
commenced by the filing of young Kable's petition in the
cause of William G. Kable's Executors v. William K. Kable's
Trustees on June 25, 1937. On June 30, 1937, during the
f_Jendency of the suit against Mr. Willson, the Staunton Military Academy filed a petition in the suit against William C.
Rowland, praying that it be made a party to that proceeding,
and that Rowland be required to account for all matters
charged in the petition filed against him. This petition was
filed, pursuant to a resolution adopted by the Board of
Directors, and, in this petition, the corporation as36*
signed as a reason *for not having proceeded against·
Rowland at ~n earlier date, that a majority of the
members of the Board were opposed to such action against
Rowland at the time the petition was filed against him in
January, 1937. The petition then avers that, since that
date, there had been a change in the membership of the Board
and that, due to this new membership, the Academy corporation was authorized to proceed against Rowland for the
collection of money due it (Rowland R. p. 120, 121, 122).
Of course, this same Board was in control of the corpora-·
.tion at the time that the petition was filed by young Kahle

(
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against Mr. Willson and this same Board has continued to be
in control of the corporation. It seems apparant that this
same Board has not considered it proper nor just to intervene in this suit against Mr. Willson.
CHRONOLOGICAL STATEMENT AND ANALYSIS
OF PLEADINGS, ORDERS AND DECREES
On June 25, 1937, William G. Kahle, II, filed his petition·
against Gilpin Willson, Sr., in the pending chancery cause
of William G. Kable"s Executors v. William G. Kable's
Trustees (R. p. 11). This petition contained the averment
that the petitioner "sues for his own benefit and for the use
and benefit of his co-beneficiaries under the will of William
G. Kahle, deceased, and also for the use and benefit of the
Staunton Military Academy, a corporation." Also, in this
petition the following charges were made against Gilpin Willson, Sr.:
37*

* ( 1) Gilpin Willson, Sr., now acts in the threefold

fiduciary capacities of Executor under the will of
William G. Kahle, testamentary Trustee under said will and
director of the Staunton Military Academy (R. p. 13) ;
(2) That Gilpin Willson, Sr., was guilty of a flagrant
breach of trust in that he sold drugs, paints, athletic supplies and other merchandise out of his drugstore to the
Staunton Military Academy to the extent of approximately
· $90,000. (R. p. 14);
( 3) That the corporation did nearly all of its banking at
the National Valley Bank, of which Gilpin Willson, Sr., is
a Vice-President and director (R. p. 14);

.

( 4) That nearly all of the insurance upon the trust
property was placed with the W. J. Perry Corporation, of
which Gilpin Willson, Sr., is a stockholder and director (R
p. 14);
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( 5) That nearly all the printing was placed with McClure
Company, of which the defendant was a stockholder and
director (R. p. 14);
( 6) That all cleaning of uniforms and school supplies was
plac~d with Woodward Cleaning and Dyeing Works, Inc.,
of which the defendant was a stockholder and director (R.
p. 14-15);
38*

(7) That the school placed its business with all
of these concerns without any competitive bidding and
,vithout authorization by the Board of Directors (R. p. 15);
(8) That, in many instances, the sales of drugs, paints,
athletic supplies, etc., sold by the defendant to the Academy
were sold at exorbitant prices and far exceeded the retail
value of the product, taking into consideration its quality ( R.
p. 15);.
· (9) That the employees of the school, charged with the
duty' of making purchases, were given to understand that
their ·positions were more secure if they placed their business
with firms in which the Trustees were financially interested
(R. p. 15);
( 10) That the profits derived by the defendant, from the
dealing of the corporation with the firms in which he was
interested, were exceedingly large, 4-nd that, since the beginning of the trust, these profits have amounted to many thousands of dollars ( R. p. 16) ;
· ( 11) That Gilpin Willson, Sr., was guilty of a breach
of trust, in that he failed and refused to make objection to
the dealing between Rowland and Russell in °the uniform
sales, although he had knowledge that Rowland was
39*
*paying Russell 6% commission on the sales; that
none of the other Trustees or directors knew of this _
'
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dealing between Rowland and Russell; that Mr. Willson refused to agree that the corporation should take any action
against William C. Rowland to compel him to account for
the money paid to Russell or to take action toward the re.moval of Rowland as a Trustee (R. p. 16) ; .
( 12) That the defendant demonstrated his
beneficiaries, and his incompatibility with the
and the members of the Board of Directors;
to prevent the re-election of W. H. Steele as
p. 17);

hostility to the
other Trustees.
that he sought
a director (R.

( 13) That, out of sheer malice, the defendant opposed
the appointment of S. D. Timberlake, Jr., as Trustee, to
succeed William A. Pratt, deceased, notwithstanding that it
was Mrs. Whitehead's wish that Timberlake be appointed
(R. p. 18);
( 14) That the account of Mr. Willson's "stewardship",
published in the Staunton newspaper by Mr. Willson, contained "glaring misstatements" and that this statement was
published by the defendant with malice in his heart and in
·
anticipation of this suit. (R. p. 18,19) ;
40*

*( 15) That Mr. Willson sold to his trust bonds
of a character not contemplated by the Virginia
statute and that such sales resulted in a loss to the trust of
something over $25,000. (R. p. 21).
The petition concludes with a prayer that Gilpin Willson,
Sr., be made a party defendant in his individual capacity and
as Trustee; that all proper accounts be directed and inquiries
made into the transactions of Gilpin Willson, Sr., with his
trust; that Gilpin Willson, Sr., be removed from his office as
Trustee, and that he be required to account for all profits
received by him in his dealings with the Academy (R. p. 22).
Gilpin Willson, Sr., filed his answer to said petition, in
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lvhich he considered all of the charges made against him and
denied each and every one of them ( R. p. 28).
After the answer of Gilpin Willson, Sr., was filed, nearly
all of the evidence was taken on the issues raised by this
petition and the answer ( R. p. 65-464, inc.), and each party
rested.
On August 16, 1938, William G. Kahle, II, without leave
of court, filed an amended petition. This amended petition
contained, seriatim, the same charges and averments contained in the original petition. The amended petition contained these additional averments:

41 *

( 1) With reference to the dealings between Rowland and Russell, and Willson's liability *therefor,
this averment is made ( R. p. 471) :

"Your petitioner is advised and believes that the said Gilpin Willson, Sr., by reason of his knowledge of the com-.
missions paid by Rowland to Russell, and his utter failure to
take any action looking toward the discontinuance of such
practice, thereby permitting the said Rowland to sell his own
goods to the Staunton Military Academy through his agent
and co-trustee and co-director, without competitive bidding,
and at his own price, is ~qually and jointly and severally
liable with the said Rowland for his (Rowland's) improper
dealings with the said Staunton Military Academy."
(2) By the next amendment the petitioner charges that
,vmson is liable for the payment of $2,500 per year to the
members of the Executive Committee, $1,000 per year to
tl1e directors, $5,000 per year to the defendant as president
of the corporation, and for the total amount paid to the
defendant for the seventeen year period, in which he was
connected with the trust and the corporation, the sum of
$46,758.75 (R. p. 475). This charge is new and was not
contained in the original petition.
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( 3) By the next amendment the petitioner enlarges his
charge as to the sale of bonds by Mr. Willson to the corporation, alleging that the bonds were Willson's own personal bonds and that they amounted in the aggregate to $20,000, which bonds have now defaulted and are practically
worthless (R. p. 477).

* (4) By the next amendment the petitioner
charges that Gilpin Willson, Sr., without authority
from the Board of Directors, instructed the Treasurer of
the corporation to lend to A. T. Cooksey $250 without requiring security; that there is a balance due on Cooksey's
note of $150 and that it is uncollectible and a loss to the
corporation (R. p. 477). This charge is likewise new and
was not contained in the original petition.
42*

( 5) By the last amendment the petitioner charges that
the corporation, at the instance of the Executive Committee,
took out a $50,000 life insurance policy upon the life of
Thomas H. Russell and that 20% of the amount of this policy
was paid to Mrs. Russell, upon Colonel Russell's death, notwithstanding that the entire premium on the $50,000 was
paid by the corporation; that the payment of this insurance
to Mrs. Russell was a gift that the corporation was not
authorized to make, and this amendment, inferentially,
charged by the defendant with a breach of trust in failing
to preseive the trust estate (R. p. 477-478). This
43*
charge is likewise new and was not *contained in the
original petition.
This petition concluded with much the same prayer as
that which concluded the original petition, with this exception: That the petitioner specifically prayed for a judgment
against Mr. Willson for such amount as may ultimately be
found to be due from William C. Rowland to the corporation
(R. p. 479).
To this amended petition the defendant filed a plea in
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abatement, charging that the amended petition had been
filed without previous leave of the court, or the Judge thereof in vacation. By order entered on September 24, 1938,
the court overruled and rejected the plea in abatement (R.
_p. 481). On October 6, 1938, the defendant filed a demurrer to· the amended petition, assigning four grounds as to
why the petition did not state a good cause (R. p. 482) .
. By decree entered January 14, 1939, the demurrer was
overruled, and leave granted to defendant to answer or plead
to the amended petition ( R. p. 506). ( The reasons given
by the court for overruling the demurrer are contained in
an opinion dated November 7, 1938, ( R. p. 483-505, inc.) . ·
On February 9, 1939 the defendant filed three pleas:
PLEA NO. 1. By this plea the defendant vouched_ the
record in the cause of Wm. G. Kable's Exors. v. Wm. G.
Kahle' s Trustees, wherein there was a decree of the court
authorizing the payment of $2,500 per year to the members
of the Executive Committee, and the plea concluded
44*
with *the prayer that the defendant be not further
compelled to anwser said charge and that the same
be dismissed (R. p. 507).
PLEA NO. 2. By this plea the defendant vouched the
record in the cause of Wm. G. Kable's Exors. v. Wm. G.
Kable's Trustees, wherein a decree was entered authorizing
the payment of $1,000 per year to the directors of the Stauntclll Military Academy. This plea concluded with the prayer
that the defendant be not further required to answer this
charge and that it be dismissed (R. p. 509).
PLEA NO. 3. This is a plea of not guilty, filed by the
defendant to the charge contained in the amended petition
that the defendant is equally and jointly and severally liable
with William C. Rowland for the improper dealings with
Staunton Military Academy in the sale of uniforms. By this
plea the defendant put himself upon the cormtry ( R. p. 5 i 1).
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-Also, on February 9, 1939, the defendant filed his answer
to the amended petition in which he answered all the charges
contained in the amended petition, and denied each and every
charge of dereliction of duty as Trustee, director or officer
of the Staunton Military Academy, Incorporated (R. p.
512-529, inc.).
45*
*By a decree entered on April 6, 1939, the petitioner
was authorized to withdraw his motion to strike Pleas
Nos. 1 and 2, and to file, in lieu therof, his replications of
nul tiel record to Pleas Nos. 1 and 2 (R. p. 535).
Replication of nul tiel record to Plea No. 1 (R. p. 536)
was filed on April 6, 1939.
Replication of nul tiel record to Plea No. 2 (R. p. 537)
was filed on April 6, 1939.
By orders entered on April 14, 1939, the defendant was
ordered to produce the record in support of Plea No. 1 and
Plea No. 2 (R. p. 538, 599).
By a decree entered May 17, 1939, the court sustained
Plea No. 1 and Plea No. 2, filed by the defendant to the
amended. petition; but the court overruled the defendant's
Plea No. 3 filed to the amended petition (R. p. 554). The
reasons assigned by the court for sustaining Pleas Nos. 1
and 2 and for overruling Plea No. 3 are contained in the
opinion of May 9, 1939 (R. p. 540). By decree entered
September 21, 1939, the parties were directed to complete
the taking of evidence (R. p. 559).
Pursuant to this decree further evidence was taken on
behalf of the petitioner (R. p. 560-583, inc.). Also, petitioner offered iri evidence the depositions of Gilpin Willson,
Sr., taken in the cause of William H. Kahle et als v. William
C. Rowland ( R. p. 583) . This evidence was marked Plaintiff's Exhibit No. 2. Also, the petitioner offered in evidence
the entire record in the suit of William H. Kahle v.
46*
*William C. Rowland. This evidence is marked
Plaintiff's Exhibit No. X (R. p. 585). Various exhibits were also filed on behalf of the defendant (R. p. 617631, inc.).
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By decree of May 18, 1940, (R. p. 671) Gilpin Willson,
Sr., was exonerated and held not liable on all of the charges
contained in both the original and amended petitions, with
the exception of three, to-wit:
That Gilpin Willson, Sr., is liable for the payment of the
balance due on the note of A. T. Cooksey by reason of his
direction, as President, to extend the payment of said note
(R. p. 675, 676);
That Gilpin Willson, Sr., is required to repay. to the Staunton Military Academy such part of the premiums paid for the
$50,000 life insurance policy as is proportionate to the part
of the proceeds thereof paid to Mrs. Margaret K. Russell
and that he repay this sum with interest at the rate of six per
cent per annum ( R. p. 676-77) ;
That Gilpin Willson, Sr., was recreant to his. trust in acquiescing in the dealings between William C. Rowland and
Thomas H. Russell in the sale of uniforms, and that Gilpin
\Villson is equally and jointly and severally liable with
William C. Rowland for the commissions paid by
47* *Rowland to Russell for the difference, if any, between
the price charged by Rowland for uniforms and the
price charged by other manufacturers, less the six per cent
paid Russell (R. p. 678-79).
Also, by this decree the court held that the depositions of
Gilpin Willson, Sr., offered in the Rowland case, and the
entire printed record filed wi~h the Supreme Court of Appeals of Virginia in the case of William C. Rowland v.
William H. Kahle et als, is admissible in this suit against
Gilpin Willson, Sr., (R. p. 677-78). The reasons assigned
by the court, upon which this decree is based, are contained in
the opinion of the court filed in this cause (R. p. 636-670,
inc.).
Also, by the decree of May 18, 1940, ( R. p. 680-81) the
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court directed that this cause be referred to a Master Commissioner of the court with directions to ascertain: ( 1) the
balance due on the Cooksey note; (2) twenty per cent of the
insurance premiums paid on the $50,000 policy; ( 3) the
amount of commissions paid by Rowland to Russell; ( 4) the
recoverable profits made by Rowland in the uniform transaction; ( 5) all other matters deemed pertinent. Following
this reference the decree fixes the measure of determining the
amount of money paid by Rowland to Russell and the amount
of recoverable profits paid to Rowland by the corporation
(R. p. 681-82) and places the burden of proof in all matters
on Willson.
ASSIGNMENTS OF ERRORS

I. Your petitioner is advised and represents that the decree
of January 14, 1939, overruling the demurrer to the amended
vetition, is erroneous and that petitioner is aggrieved thereby in the following particulars:
( 1 ) The demurrer should have been sustained because : (a) The proceedings instituted by the amended petition
are not germane to the original suit, and the petition seeks
to bring to account Gilpin Willson, Sr., for his dealings
as Trustee under the testamentary trust, as Executor under the will of William G. Kahle, deceased, and as director
of the Staunton Military Academy, Incorporated. The
petition is, therefore, multifarious.
~

(b) William G. Kahle, II, is without interest in the
claims set forth in his amended petition, insofar as that
petition seeks relief other than the removal of Gilpin Willson, Sr., as a Trustee under the will of William G. Kahle,
deceased.
( c) There

ts

no privity of legal relationship between
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Gilpin Willson, Sr.; as director of the Staunton Military
·
Academy, Incorporated, and William G. Kahle, II,
49*
as beneficiary *of the trust created by the will of
William G. Kahle.
( d) William G. Kahle, II, does not state facts in the
amended petition showing a legal liability upon Gilpin Willson, Sr., which entitles him to complain of the defendant, as
director, or to recover against him.
II. Your petitioner is advised and represents that the decree of May 17, 1939, striking from the record defendant's
Plea No. 3, is erroneous and that petitioner is aggrieved
thereby in the following particulars :
( 1) The defendant, by Plea No. 3, denied the various
charges of breach of trust and breach of duty as director
charged to Gilpin Willson, Sr., and ·thus put in issue the
truth of these charges, upon which he was entitled to demand a trial by jury. The court erred in holding the pl~a
could not be filed because it merely contained a denial of the
certain allegations and did not set up new matter
truth
by way of defense.

ot

III. Your petitioner is advised and represents that the
decree of May 18, 1940, adjudicating the principles of the ·
ca use, and sustaining the admission of certain evidence, is
erroneous and that petitioner is aggrieved thereby in the following particulars :
( 1) The court erred in holding that Gilpin Willson, Sr.,
is liable for the payment of the balance of $150 due on the
note of A. T. Cooksey.
0

50*

.

*(2) The court erred in holding that Gilpin Willson, Sr., is required to repay to the Staunton Military
Academy such part of the premiums paid for the $50,000
insurance policy on the life of Thomas H. Russell as is pro-
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portionate to the part of the proceeds thereof paid to _the
wife of Thomas H. Russell, deceased, with interest on such
expenditure at the rate of six per cent per annum;
( 3) The court erred in admitting the depositions of Gilpin Willson, Sr., given in the cause of William H. Kahle
et al v. William C. Rowland, offered in evidence in this suit
bv William G. Kahle, II, and marked as Plaintiff's Exhibit
No. W, to which cause Gilpin Willson, Sr., was not a
party;
( 4) The court erred in admitting the printed record in
the cause of William C. Rowland v. William H. Kahle et als,
No. 2117, and filed with the Supreme Court of Appeals .of
Virginia, offered in evidence in this suit by William G.
Kahle, II; and marked Plaintiff's Exhibit No. X, to which
cause Gilpin Willson, Sr., was not a party;
( 5) The court erred in holding that Gilpin Willson, Sr., ·
was recreant to his trust in acquiescing in the dealings be-:
tween William C. Rowland and Thomas H. Russell with
regard to the sale of uniforms to the Staunton Military Academy; and, further, the court erred in removing Gilpin
51 * Willson, Sr., as Trustee under *the will of William.
G. Kahle, deceased ;
( 6) The court erred in holding that Gilpin Willson, Sr.,
is equally and jointly and severally liable with William C.
Rowland for Rowland's wrongful and fraudulent breach
of his fiduciary duty to his trust and the Staunton Military
Academy, Incorporated, and in further holding that Gilpin
Willson, Sr., is liable for the payment of all such sums of
money found to be due by William C. Rowland to the Academy corporation and trust by reason of his dealings with
Colonel Thomas H. Russell in the sale· of uniforms;
(7) The court erred in adjudicating the principles and
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methods by which· the accounting shall be had before a
Master Commissioner of that court;

( 8) The court erred in entering said decree for the reason
that it is otherwise erroneous, uncertain and informal in
other respects.

52*

*THE ARGUMENT

I. FIRST ASSIGNMENT OF ERROR

THE COURT ERRED IN ENTERING THE DECREE
OF JANUARY 14, 1939, OVERRULING THE
DEMURRER TO THE AMENDED PETITION.
( There are four grounds of demurrer, each being considered separately in this argument.)
(a) The Amended Petition is Multifarious.
As heretofore stated, William G. Kahle, II., one of the
beneficiaries of the trust created by the will of the late
Colonel William G. Kahle, has proceeded against Gilpin Willson, Sr., one of the Trustees of the trust created by said
will, by filing a petition, later amended, in the chancery
cause of William G. Kable's Executors v. William G. Kable's
Trustees, then pending in the Corporation Court for the
City of Staunton, Virginia (R. p. 11 and 465). By this
petition William G. Kahle, II, sues on his own behalf and
assumes the right to sue for the use and benefit of his cobeneficiaries under the trust, and also for the use and benefit of the Staunton Mi1itary Academy, a corporation, (R. p.
465). The petitioner concludes with a prayer that Gilpin
Willson, Sr., "be made a party defendant thereto both in his
individual capacity and in his capacity as Trustee as aforesaid." ( R. p. 479) .
53*
*The petitioner seeks the removal of Mr. Willson as
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Trustee under the testamentary trust. Properly considered,
the petition charges the following breaches of trust :

( 1) "The said defendant has also demonstrated his hostility to the beneficiaries, and his utter incompatability with
the other members of the group of Trustees" ( R. p. 471) ;
(2) "Subsequently, upon the death of William A. Pratt,
Mrs. Whitehead, exercising the privilege conferred upon her
by the will, appointed S. D. Timberlake, Jr., as successor to
the said William A. Pratt. This defendant, for no other
cause known to your petitioner than sheer malice, let a single
handed court fight seeking to prevent the said S. D. Timberlake, Jr., from serving * * * as Trustee under the will * * *
asserting that he ( this defendant) would never serve on the
Board if Mr. Timberlake was appointed, entirely disregarding the views and wishes of the beneficiaries" (R. p. 471-2);
(3) "Since Mr. Timberlake's appointment, the defendant
has taken the attitude of attending meetings of the Board,
but has very little, if anything, to say, the only inference to
be drawn from his conduct being that he does not approve
the men1bership of the Board, or the views of its majority,
and 'if the game can't be played his way he won't play at
a11' " (R. p. 472).
We say that, properly considered, the petition charges only
the foregoing breaches of trust. We say this because all
of the other a verments of the petition must be held by jhe
court to be charges of breach of Mr. Willson's duty to the
corporation as director, and not breaches of the duties imposed upon him as Trustee. This is true, nothwithstanding
the averment by the petitioner that all these various charges
constitute breaches of Mr. Willson's duties as Trustee.
54*
The petition is based upon the. provision of Col-*onel
Kahle' s will creating the trust, and in passing upon the
demurrer to the petition, the court must of necessity consider
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the provision of the will creating the trust and defining the
duties and obligations of the Trustees. Again, we state that
a careful consideration of -the petition will disclose that all
of the other averments have to do with Mr. Willson's dealings with the Staunton Military Academy, a corporation.
The various sale~ complained of were made to the corporation and not to the trust, and if there were any breach of
fiduciary relation on the part of Mr. Willson it was a breach
of his duty to the corporation as director, and not a breach
of his duty to the trust as Trustee. The trust property is
nothing more than the stock of the Staunton Military Academy, Incorporated. The power of the Trustees was limited
to a voting of the stock, and the only duties imposed were in
the nature of restrictions and directions as to the manner in
v/hich the stock should be voted. Beyond this the Trustees
· were powerless to act, and in order to constitute a breach of
trust the petitioner should have averred that Gilpin Willson,
Sr., voted the stock in the manner unauthorized _by the trust
instrument, and consequently prohibited.
Again, we state that Gilpin· Willson, Sr., at the election
of the petitioner, was made a party to this proceeding and
required to answer only in his individual capacity, and as
Trustee under· the will of William G. Kahle, deceased. In
these two capacities the defendant demurs, upon the
55*
ground *that the petitioner seeks, in this suit, to hold
Gilpin Willson, Sr., to account for alleged breaches
of the trust created by Colonel Kahle, and for breaches of his
duty as director of the Staunton Military Academy, a corporation. Thus, we have a right to say that the petition is
multifarious.
Obviously, the petitioner seeks to combine in one suit two
separate and distinct causes of action. He undertakes to hold
Gilpin Willson for account to the beneficiaries of the trust,
for alleged breaches of his duty to that trust. He also undertakes to call upon Gilpin Willson to answer to the corporation,
of which he is a director, for alleged breaches of his duties
as director to the corporation. The relief prayed in relation
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to the first cause is the removal of Mr. Willson 'as a Trustee
and not that he account for dividends due the beneficiaries,
for there is no charge made that Mr. Willson has not accounted to the beneficiaries for all sums paid to the Trustees
as dividends from the stock of the corporation ; nor· is it
charged that the Trustees failed to collect all of the dividends
due from the corporation to the beneficiaries.
The relief prayed in relation to the second cause is that
Mr. Willson account to the corporation for losses sustained
by it due to his negligence and improper dealings as a director.
In short, a beneficiary of the trust, in this suit, seeks to remove Mr. Willson as Trustee, and the corporation, at
56*
the relation of the petitioner, who may be *considered
as having an equitable ownership in the stock of the
corporation, seeks to hold Mr. Willson to account for money
due the corporation as a result of Mr. Willson's breach of
his duty as director.
A Trustee is a person in whom some estate, interest or
power, in or affecting property, is vested for the benefit of
another. 2 Bou. L. D. (Rawles Ed.). p. 1146. There are, of
course, various kinds of trusts. We are here concerned with
an express trust. The duties of the Trustees with relation to
the trust property are fixed by the instrument creating the
trusf.
A director is an agent, and is a trustee only in the sense
in which an agent or bailee, entrusted with the care and
management of property, is considered a trustee. He is
not trustee of an express trust with reference to the property
or funds of the corporation, but of an implied or resulting
trust created by operation of law upon his ·official relation to
the corporation. In the case of Bertha E. Williams v. Fidelity
Loan & Savings Co., 142 Va. 43, 72, Mr. Justice Campbell,
in delivering the opinion of the court, said :
"While there appears to be much conflict as to the status
of ~ director, we think the weight of authority sustains the
position taken by Judge Keith in the case of Winston v.
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Gordon, supra, and that the correct rule is that a director of
a bank or loan institution is an agent and not a trustee. In
so far as the rule laid down in the JJ!larshall Case is in confikt with the rule here stated, the same is overruled."

57*

*Marcuse v. Broad-Grace Arcade, 14 Va. 553, 572.
In this case the court held, in an opinion delivered by
Mr. Justice Chinn;

"There are numerous Virginia cases which apply the
doctrine above quoted to ordinary agents, and which would
seem to be, by analogy, applicable to the case at bar for the
reason that directors are themselves agents of and for the
corporation."
That there is a clearly defined distinction between the
relationship of a trustee to his trust and a director to his
corporation, seems to be fully supported by authority. 1
Bogert on ·Trusts and Trustees, Sec. 16, pages 59-60:
"Over and over again one finds repeated the phrase that
the relation of the directors to the stockholders is essentially
that of trustee and cestui que trust.' And yet short consideration will convince that the statement is far from accurate.
Undoubtedly the directors of a corporation in the management of the corporate· affairs occupy a position of extreme
trust and confidence and exercise great power for good or
bad over the corporation and its shareholders. They are
agents for the corporation. Toward it and the stockholders
they undoubtedly stand in a fiduciary relation as far as corporate business is concerned. And profits gained secretly
by the directors during the course of their work for the cor·
poration may be taken from the directors by the corporation."
"That directors are not trustees m any strict sense is
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shown by their lack of title or property interest. The cor-porate assets are owned by the corporation. The directors
have no property interest, legal or equitable, in those assets.
They have merely powers of management and control. The
stock owned by the directors and the interests of the directors
outside the corporate field, are surely not held by the directors
for the benefit of the stockholders. As in so many cases of
so-called trusts, the fiduciary feature is present, but
58*
the dual *property ownership is absent. The directors
have no legal interest and the stockholders no equitable interest. The directors ar~ agents for the corporation,
with a contractual duty to act for the interest of it and its
shareholders. The shareholder's remedies against the directors are legal, unless the law cannot furnish a sufficient
and adequate remedy."
It follows, of course, that no extraneous relations of the
dfrector can add to or detract from his duty as a director.
He cannot serve two masters. He cannot, as a director,
act in furtherance of his peculiar interest as an individual
owner of shares in the corporation; he cannot be influenced
as a dircetor by his contractual relations with other shareholders. As an illustration of this principle we refer to
the case of Singers-Bigger v. Young ( C. C. A., 8th Cir.,
1908), 166 Fed. 82. In this case a stockholder agreed with
a certain person to elect him as director to protect her rights
in the corporation. The court held that:
"Defendant's special employment by plaintiff to protect
her rights was necessarily in subordination to his duty as
director**** whatever other obligations he owed to the
plaintiff by reason of the contract of employment, he owed
her nothing with respect to his duty as director. That was
conclusively determined by law and could not be added to
or lessened by a personal contract with one of the stockholders."
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In considering this case, it is important to remember that
Gilpin Willson, Sr., was. a director of the Staunton Military
Academy, a corporation, before the trust was created, and
before he assumed the duties of Trustee in voting the stock
of that corporation. He continued as a director of that
corporation after the trust was created, but in no
59*
wise *was he made a director by Colonel Kahle in
his will creating the trust. It is likewise important
to remember that the duties imposed upon the Trustees in
1:io way conflict with the duties imposed by law upon Mr.
Willson as director of the Staunton Military Academy, Incorporated. Colonel Kahle was justified in authorizing his
Trustees to elect themselves directors of the corporation, because he knew that the duties and obligations imposed by
him upon the Trustees were separate and distinct from
those imposed by law upon the directors and officers of the
corporation, and he knew there could be no conflict in these
duties, thus making it impossible for the persons named as
Trustees to represent the corporation also.
At this point we refer the court to the case of Brown v.
· Bedford C#y Land & Improvement Co., 91 Va. 31. In thi$
~uit, the bill prayed the cancellation of certain stock subscriptions, on the ground that they were obtained through
fraudulent representations. The offending company, and
its officers through whom the representations were made,
were made defendants. Also, creditors of the company were
untied in the same suit. Of this misjoinder of parties and
causes of action Judge Keith, in speaking for the court,
said:
"In the original bill, various acts of maladinistration are
. charged against the officers of the company. Some of these
acts are attributed to the individual officers, some to different
groups of officers, and some to the President and directors
a~ a whole. This would seem of itself to be a combination
of causes of action so hopelessly diverse as to be capable
of adjustment in one suit."

Gilpin Willson, Sr. vs. William G. Kahle, II, et als. 45
60*

*"In overruling this ground of the demurrer the
lower court assigned the following reason (R., p.

491):
"It is quite clear from a reading of the will that th~
testator in setting up the trust and providing for the election
of the Trustees as directors of the corporation in the manner
provided, intended that as directors they should act in subordination to their trust obligation - ~- in other words, the
defendant when he assumed the duties of director of the
corporation carried with him the burdens of the duties and
liabilities incident to his trusteeship."
"Under these circumstances defendant's duties as Trustee
and his duties as director are not separate and distinct, but
inseparable - - the latter controlled fully by the former - until there arises a conflict between corporate interests and
trusts interests (hardly probable in this case) in which
event he would have had to stand aside as director and act
as Trustee."
The fallacy of this reasoning seems apparent when considered in connection with the· character of the trust involv'ed in this case, and the marked distinction between the duties
jmposed upon the Trustee in performance of that trust, and
those imposed upon a director of the corporation.
This trust is not a "naked" or "'dry" trust, but an "active"
one. It is active in the sense that it places upon the Trustees
the duty of voting the stock of the corporation for the
purposes and in the manner directed by the will, and further
,authorizes the Trustees to vote the stock, in other respects,
f1·S in the discretion of the Trustees may seem proper. Colonel
.William G. Kahle, therefore, created a "voting trust". Prior
1to the decision of the leading case of Carnagie Trust Co.
4Y. Security Life Insuance Co. of America, 111 Va~ 1, decided in June, 1910, the validity of a voting trust in
61 * *Virginia was considered doubtful. Such trust&. had

46

Supreme Court of Appeals of Virginia

been held illegal in almost every jurisdiction where con~idered, and were condemned by some of the text writers.
Various reasons were assigned for the invalidity of such a
,trust. Nevertheless, our court sustained the validity of the
,voting trust in this case upon the theory that the "right to
lvote the stock is, in itself, a valuable right to property and
.such a trust becomes by virtue of that right an active and not
:a passive or dry trust." Such a trust may be created not
pnly by agreement, but may be testamentary in character.
2 Machen) Corporation) Sec. 1272.
Every voting trust in the reported cases provides, as does
the agreement in the Carnagie Trust case and the provision
in Kable's will, that the Trustees shall hold the stock, and
jn every case the Trustees were directed to receive dividends
µ.nd pay them, less trust expens,es, to the bneficial owners
of the stock.
The lower court was certainly in error in holding that
it is clear from the will that William G. Kahle, in providing for the election of the Trustees as directors of the corporation, intended that, as directors, they should act in subprdination to their obligations as Trustees. Colonel Kahle
p.eclares his intention plainly when he says:
"My intention being that their interests as Trustees shall
not render them incompetent personally to fill the offices of
said corporation."
The testator's intention, as expressed by him, must prevail,
but the lower court does not follow this expressed intention,
for it is said :
*"Defendant's duties as Trustee and his duties as
director, are not separate and distinct, but inseparable - the latter controlled fully by the former - - until there arises
a conflict between corporate interests and trust interest
***in which event he would have to stand aside as director
and act as Trustee."
62*
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Not only is violence done to the declared intention of the
testator that :
"Their interest as Trustees shall not render them incompetent personally to fill the offices of said corporation",
hut that expressed intention is completely nullified.
But this is not all. The provision that the Trustees "may"
vote for themselves as officers and directors is in line with
Virginia authority. The provisions of the Kahle will in this
respect may be compared with the provisions of the Security
Life Insurance Company's voting agreement, reported in
the Carnagie Trust case, supra, as follows:
(Kable's Will)
"The said trustees may
vote same in their own favor
if they deem it proper for
the various offices of the said
corporation * * *"

( Security Life Ins. Co.
Voting Trust, 111 Va. 1)
"Tenth: The trustees may
use said voting power in the
election of any such t~ustees
as officers or directors of said
security company."

This is practically the language found in the form book below referred to, thus :
(Kable's Will)
"The said trustees may
vote the same in their own
favor if they deem it proper
for the various offices of the
said corporation * * *"

( Bankers Trust Co. V oting Trust, 5 Cook, Corporations, p. 4124)
"Fifth:*** Any voting
trustee*** may be a director or an officer of the trust
company and may vote for
himself as such**"
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63*

* ( Baltimore & Ohio R. R.
Co. Voting Trust, 5 Cook,
Corporations, p. 4129)
"Sixth:*** Any voting
t!"~stee shall be eligible for
election as a director of the
compa~y."

In the Carnagie Trust Co. case, supra, counsel for the
varties were probably as eminent lawyers as then were in
Virgina. The opinion of the court was written by Judge
Keith. The rules governing the construction of deeds and
wills do not differ. If the express permission there given
to the voting trustees to vote for themselves as directors
of the life insurance company could support the construction
put upon the selfsame provision in the Kahle will, it could
have been contended that it was against public policy for
the directors of a corporation to be clothed also with the
duty of trustees for the beneficial owners of the stock. No
such contention was made.
Tlie attention of the court is directed to the fact that
here the power to vote for themselves as directors is purely
discretionary; while the other directions as to the voting of
the stock are absolutely mandatory. The will declares :
"They shall hold and so vote"
the stock as to manage the employment by the corporation of
Thomas H. Russell and T. G. Russell;
"The said stock always shall be voted against any unreasonable e?(penditures or expenses;
"They shall not vote"
64*

*the stock for the sale of the school or its property;
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"They shall not vote"
the stock in favor of ceasing to operate the school; but
-

"The said Trustees 1nay vote the same in their own favor,
etc."
·
In construing this will, effect must be given to the evident intention of the testator ; the change from mandatory
to discretionary language has its meaning. If the provision
permitting the Trustees to vote for themselves were mandatory it would be argued with reason that the very attempt
to intrude into the management of a business corpor_ation
persons who were acting as trustees of a trust, and affected
by the trust relation, instead of solely as directors of a cor ..
poration, would render the trust invalid.
An illustration of this may be found in the Oregon case
of In Re: Pitcock's Will, Leadbetter v. Price (Ore.), 199
Pac. 633, 17 A. L. R. 218.
Lafferty v. Lafferty, 154 Pa. 430, 26 Atl. 388. In this
case Charles Lafferty bequeathed his stock in a corporation
to three executors and trustees, one of whom was his son,
and by a codicil directed that as to all elections the stock
should be voted as his son should direct and appoint. The
son sued his co-trustees to compel them to give him the proxy·
directed by the codicil. The lower court held that the proxy
must be given, and on appeal by an equally divided court
the lower court's decision prevailed. The defendants had
answered that codicil was not capable of enforcement
65*
*because it deprived the defendants of franchise, and
that the son had used the voting power for his own
enrichment. In the opinion it was said in part :
"Nor were the acts of the petitioner, which are complained
of acts committed as trustee, but as president, whose evils
to the trust are only a reflex of the injuries of the corporation,
and if the answer of· the respondents, so far as it is respon-
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sive to the petition, must be accepted as true until overcome
by adequate evidence, we must enter upon an inquiry affecting a corporate body which is not before us, and which
can not be affected by our decree."

In Lawrence v. Curtis, 101 Mass. 240 ( 1906), 77 N. E.
314, involving a voting trust of shares of a corporation,
the capital stock of which corporation was some nine million dollars, the provision with reference to voting for directors was that the voting trustees "should exercise their
best judgment to elect suitable directors in order that the
a.ffairs of the property should be properly managed", but
permission to vote for themselves was not granted. The
bill alleged among other things that the defendant trustees
"have voted the stock held under the agreement, have elected
themselves and their nominees directors of the new corporation" and have controlled and directed its management to the
waste of the corporate property and assets. In holding that
the bill was insufficient, the court said:
"As to the mismangement of the new corporation charged
in the bill, it has been found that all that has been done by
the defendants in the management of the company's affairs
has been done by them, not as charged in the bi'.ll as trustees
under the voting trust, but nierely as members of the
66*
board of directors, of which *all of them were not
members, of which those of them who were members
constituted only a minority of the board, acting with their
co-directors. For such misconduct of the directors as is
charged in the bill, the plaintiff must seek his remedy in a
different way * * * The plaintiff has an equitable interest in
the corporation; the injttry to him results only from the injttry to the corporation, and his redress for any mismanagement of the corporation must be sought in the ordinary manner of obtaining such relief by a bill framed specifically for
that purpose, to which the corporation and the other members of the board of directors shall be made parties."
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Coming once more to a consideration of ,.the case at hand,
who could suppose that any man of prudence, experience and
intelligence would consent to become a director and officer
of a business corporation, such as the Staunton Military Academy, Incorporated, if he imagined that as such officer he
subjected himself to the liabilities of a trustee for the bene·
ficiaries of the testamentary trust? What testator, competent and intelligent, would subject his corporation to such
business arrangement, and thus place it in practically a receivership? It is inconceivable that a testator of even mod-:
erate intelligence could provide such fetters for his corpora-·
tion, or presume that any person would so act, or that a sane
testator so intending could have the slightest expectation
of his intended officer accepting the place, with its responsibility and liabilities, even at the munificent salary of $200.
per year.
It is earnestly submitted that this clause of the Kahle trust,
under the law, frees from any trust relation to the beneficiaries the officers and directors of the corporation
67* *who were elected by the vote of the Trustees. In
other words, the Trustees elected Gilpin Willson, Sr.,
in his individual capacity, as a director of the corporation
. and did not elect Gilpin Willson, Sr., Trustee under the will
cf Colonel Kahle, as a director of the corporation. If it
were otherwise, as heretofore shown, the trust provision would
have been invalid.
(b) Williani G. Kable, II., Is Without Interest In The
Claims Set Forth In His Amended Petition Insofar
As That Petition See/ls Relief Other Than The Removal of Gilpin U7 illson, Sr., As A Trustee Under The
Will of U7illiam G. Kable, Deceased.

( c) There Is No Privz'.ty Of Legal Relationship Between
Gilpin Willson, Sr., As Director Of Staunton Military Academy, Incorporated, And William G. K.able,
II., As Beneficiary Of The Trust Created By The
Will Of William G. Kable.
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( These two grounds of the demurrer will be considered
.together as they involve very much the same principles.)
The petitioner is a beneficiary to the extent of one-ninth
undivided interest in a testamentary trust. The Trustees
are five in~·number, and under the terms of the trust a majority of the Trustees may determine any question dealing
with the duties and obligations of the Trustees and what
action shall be taken.
According to the averments of the petition, inade68*
quate as *they are, a trust relation exists between the
testamentary Trustees, as stockholders, and the defendant, as the director of a corporation. In substance, the
petitioner further charges that this director has been guilty
of a breach of trust, in that he has mismanaged the property
oi the. corporation and, as director, dealt unfairly with the
corporation. In other words, three trust relations are aver-.
red: that between the testamentary Trustees and a director
of the corporation, that between the Trustees and the -beneficiaries of the trust, and that between the director and his
corporation.
· One of the beneficiaries of the trust is now seeking,_ in his
own right, the execution, not of the express testamentary
trust for his penefit, but of an implied trust, of which the
testamentary Trustees are the beneficiaries. He proceeds
against a director of the corporation, whose stock is held
by the Testamentary Trustees, whose liability, if any, is to·
the corporation.
The rule is that if trustees of an express trust refuse to
perform the duty of protecting the trust estate, or are implicated in the wrong intended to be redressed, the beneficiary of the trust may sue in equity to protect his rights,
but only when such course is necessary for the protection of
his interest; and then, the trustees should be brought before
the court as parties defendant.
In Beaty v. Downing, 96 Va. 451, the sole legatee
69*
and *devisee of Charles F. Beaty filed her bill against
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Yohe, Beaty' s Administrator, and Downing as a debtor
o{ Beaty's estate. It was charged that Downing had collected
certain life insurance on the life of Beaty, and that he had
never turned it over to Beaty' s Administrator; that Yohe,
the Administrator, had failed and refused to take action for
the collection of this .insurance; that Y ohe's · relations with
Downing were such that he would not make an attempt to
collect the money; that she is entitled to all of the property
passing under Beaty' s will and, that she had the right to in;voke the aid of the court to have her rights ascertained and
to compel Yohe, the Administrator, to collect the money from
Downing. There was a demurrer filed to this bill, the ground
assigned being that there was no privity between the legatee,
Mrs. Beaty, and Downing, and that the allegations contained
in her bill would not authorize suit against Downing. In part
the cotirt said':
·
"It is well settled that a legatee or creditor of a decedent's
estate cannot maintain a suit against the personal represeritative of the decedent and another who is a debtor to the
estate, except. under special circumstances. What constitutes
such special circumstances as will justify such a joinder have
never been limited by any precise and rigid rule.
"The circumstances usually relied on, and which have been
held sufficient to authorize such joinder, are the insolvency
of the personal representative, collusion between him and the
debtor; the fact that the debtor was a partner of the decedent;
or a trustee holding property for, or an agent of, the decedent."
·
The court held that the bill did not charge or show
70* such *special circumstances as would take the case out
of the general rule and affirmed the action of the trial
court in sustaining the demurrer.
In Conrad v. Fuller, 98 Va. 16, the widow and one of the
children of a decedent filed a bill against the surviving part·ners of three partnerships of which the decedent had been a
member, and against the decedent's Administrator and other
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children, to have a settlement of the estate and for the appointment of a receiver of the. concerns in which the decedent had been partner. There was a demurrer on behalf of the
surviving partner, which was sustained. The court affirmed
this action, saying that no special circumstances, as detailed
in Beaty v. Downing) supra, were shown.
In Saunders v. Bank, 113 Va. 656, certain depositors in
the Bank of Mecklenburg filed t}:ieir bill against certain
. directors of the bank, alleging that the bank had suspended
payment and was insolvent and that owing to the carelessness, negligence and utter disregard of their duties as directors
the bank had suffered. A demurrer was interposed upon
several grounds, one of which was that it failed to show
any request made by the complainants of the receivers to
bring suit against the defendants, and the demurrer was
sustained, without stating for which objection. The court
affirmed the judgment, ~aying that it was properly sustained
upon a ground about which there is little diversity of opinion
(p. 659), and then cited Beaty v. Downing) supra,
71 * *Conrad v. Fuller, supra, Mount v. Radford Trust
Co.) 93 Va. 427, and other authorities, among which
was Hawes v. Oaldand, 104 U. S. 450, 26 L. ed. 827, upon
the right of a shareholder to bring suit against a recreant
director.
In Jeffries v. Antonsanti) 142 Va. 281, the rule of Beaty
against Downing was approved specifically, but it was said
that the facts and circumstances alleged in the bill were sufficient to entitle the appellants to bring suit.
In Murrell v. Bank) 113 Va. 665, the Traders and Truck<:rs Bank became insolvent and Murrell and other creditors of
the bank instituted a suit against the directors to recover
damages against them for gross neglect of duty. It seems
that the bank had made an assignment to a trustee, and that
he had instituted suit asking the aid and direction of the
court in the administration of the trust. The bill of Murrell
and others prayed that the case be heard along with that
suit, and it was suggested in argument that the bill might
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be treated as a petition in that suit. The bill was dismissed
upon demurrer. The court said :
"For the reasons given in the case of Saunders v. Bank of
_ Mecklenburg, we are of opinion that there was no error in
the decree. We cannot maintain the bill in this case either
as an original bill or as a p~tition without doing violence to
the principle there established, as it does not appear that any
demand or request was made upon the trustee to proceed
against those who are named as defendants in this suit. To
hold that the bill could be treated as a petition would be a
transparent effort to escape from a salutary principle of
chancery pleading and practice."

72*

*The petitioner in the case at bar fails to aver o,::
show that he has demanded that the testamentary
'I'rustees/ or one of them, make demand upon the corporation
to proceed against Mr. Willson, as a director. He even fails
to show that demand was made that the Trustees, as owners
and holders of the stock of the corporation, proceed against
Mr. Willson for an accounting on behalf of the corporation.
In fact, the petition shows that all of the Trustees, with the
exception, of course, of Mr. Willson, are friendly to the petitioner; they being his mother, Mr. Timberlake and VV. H~
Steele. Mr. Rowland, by decree of court, has been removed
as Trustee.
(d) WilNani G. Kahle, II., Does Not State Facts In The
Amended Petition Showing A Legal Liability Upon
Gilpin Willson, Sr., Which Ent-itles Hini To Complain Of The Defendant, As Director, Or To Recover
Against Him
Assuming, only for the purpose of this ground of demurrer, that the petitioner here can take any action which a
stockholder could take, the action of the Board of Directors
of the company in obtaining insurance upon the life of an of-
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ficer and employee ·of the corporation is not. alleged to be
fraudulent and was within the charter powers of the corporation. In such case a court of equity will not interfere at the
instance of a minority stockholder, Peters v. Waverly Co.,
113 Va. 318.
- The same is true of the averment that the corpora73* tion *had paid certain sums by way of salary to the
defendant, action not alleged to be fraudulent and
within the powers of the corporation.
As to the claim of liability for the acts of a co-director. No
fraud is alleged. No condition precedent to a suit exjsts. No
right is shO\yn in the· petitioner.

See: Saunders v. Bank, 115 Va. 656,661;
Briggs v. Spaulding, 141 U. S. 132, 35 L. ed. 662;
Hawes v. Oakland, 104 U.S. 450, 26 L. ed. 827;
United Copper Security Co. v. A11ialga11iated Copper
Co., 244 U. S. 261, 263-4, 61 L. ed. 1119:

"Whether or not a corporation shall seek to enforce in the
courts a cause of action for damages is, like other business
questions, ordinarily a matter of internal management, and
is left to the discretion of the directors, in the absence of instruction by vote of the stockholders. Courts inter£ere seldom to control such discretion intra vires the corporation,
except where the directoi:-s are guilty of misconduct equivalent
to ~ breach of trust, or where they stand in a dual relation
which prevents an unprejudiced exercise of judgment; and,
as a rule, only after application to the stockholders, unless it
appears that there was no opportunity for such application,
that such application would be futile ( as where the wrongdoers control the corporation, or that the delay involved woulq
defeat recovery. In the instant case there is no allegation
that the United Copper Company is in the control of th~
alleged wrongdoers, or that its directors stand in any relations to them, or that they have been guilty of any misconduct whatsoever. Nor is there even an allegation that their
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. action in refusing to bring such suit is unwise. No application appears to have been made to the stockholders as a body,
or indeed to any other stockholders, individually; nor does
it appear that there was no opportunity to make it, and
74*
no special facts are shown which render such *application unn~cessary. For aught that appears, the course
pursued by the directors has the approval of all the stockholders except the plaintiffs."
IL SECOND ASSIGNMENT OF ERROR.
TH'.E COURT ERRED IN ENTERING THE DECREE
OF MAY 17, 1939, STRIKING. FROM THE RECORD
DEFENDANT'S PLEA NO. 3.-THIS IS A PLEA OF
NOT GUILTY OF THE CHARGE THAT GILPIN
VILLSON, SR., IS LIABLE FOR THE IMPROPER
DEALINGS OF ROWLAND WITH THE STAUNTON
MILITARY ACADEMY.
\

1

The averment of the amended petition, seeking to impose
liabilty upon Gilpin Willson, Sr., in the William C. Rowland
matter is, in part, as follows :
"Your petitioner is advised and believes that the said Gilpin Willson, Sr., by reason of his knowledge of the commissions paid by Rowlanq to Russell and his utter failure to
take any action toward a discontinuance of such practice,
thereby permitting said Rowland to sell his own goods to the
Staunton Military Academy, through his agent and cotrustee and co-director, without competitive bidding, and at
his own prices, is equally·and jointly and severally liable with
the said Rowland for his (Rowland's) improper dealings with
said Staunton Military Academy" (R., p. 471).

75*

The prayer of the amended petition in this respect
is *as follows :
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"That judgment also be entered against Gilpin Willson,
Sr., for such amount as may ultimately be found to be due
and owing from William C. Rowland to the Staunton Military
Academy or the trust estate, for the said Rowland's improper
dealing therewith, said judgment to be discharged, however,
upon payment either by Rowland or Willson" (R., p. 479).
To this charge, contained in the amended petition, Gilpin
\i\Tillson, Sr., filed his plea No. 3, by which he denies this
c barge in the following manner :
"The defendant by his attorney comes and says that with
respect to the petitioner's charge in said amended petition
that the defendant is equally and jointly and severally liable
vvith a certain W. C. Rowland by reason of certain alleged
improper dealings of said Rowland with said Staunton Military Academy, and the prayer of said amended petition that
judgment may be entered against the defendant for such
amount as ultimately may be found to be owing by said Rowland to said StcJ,unton Military Academy, or to the trust
estate, for said alleged improper dealings, the defendant, by
his attorney, comes and says that he is not guilty of the
premises above alleged to his charge, in manner and form as
the said petitioner in his amended petition hath above thereof
complained, and of this the said defendant puts himself upon
the country. And this the said defendant is ready to verify"

(R., p. 511).
In considering the right of the defendant to file a plea of
not guilty, thus putting in issue the truth of the charge contained in the amended petition, it is important to note that
a trustee is not liable for the action of his co-trustee, unless
he has been guilty of fraud, or of such gross neglect as to
amount to fraud, and the proof of such fraud must be
76* distinct and conclusive. Boyd v. Boyd, 3 Gratt. *113;
Griffin v. Macauley, 7 Gratt. 476; 1 Perry on Trusts,
Sec. 417; 65 C. J., p. 670.
·
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Thus, it follows that the liability of a trustee for the default of his co-trustee, if any, is for a tort, and not otherwise.
It also follows that such a charge calls for the proof of negligence on the part of the trustee and as was held in the case
of Boyd v. Boyd, supra, such negligence as amounts to fraud.
In the case of First & Merchants National Bank of Richmond v. Bank of Waverly, 170 Va. 496, 503, 197 S. E. 462J.
Mr. Justice Gregory, in speaking of the character of an action
brought against a trustee for the default of his co-trustee,
said:
"That the present action is one of tort can not be questioned. The notice of motion filed in the case is grounded
upon the negligence of the defendant. There was but one
single cause of action and it grew out of the wrongful conduct of the co-trustees. While the co-trustees are jointly and
severally liable in tort for the injury caused by their negligence
or misconduct, the satisfaction of the cause of action made by
one for the mischief wrought discharges the other."
"The fact that the wrong grows out of the misconduct of
co-trustees constitutes no exception to the rule of which we
are aware. These fiduciary wrongdoers are just as much
joint wrongdoers as any other joint tort-feasors."
That Mr. Willson had the right to file his plea of not guilty
at the same time he filed his demurrer and answer cannot now
be questioned. Section 6107 of the Virginia Code of
77*
1936 specifically authorizes this. In the case of *Elmore v. lvlaryland, Etc., 145 Va. 42, 54, the court
said:
"We think, therefore, that it is established that whatever
the rule is elsewhere, the procedure, in Virginia, is that a
defendant may demur, plead and answer at the same time to
the same matter in the bill."
And, further, at page 53, the court quoted and· approved a
statement by Professor Minor~
·
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"Professor Minor, in his Institutes, Vol. IV, Pt. 2, p. 1304,
· says: 'In Virginia, indeed, a disposition has been exhibited
to regard the statute above cited ( 6107), allowing as many
several matters of law or fact to be pleaded as the defendant
may think necessary, as extending by analogy to the courts of
equity, and as permitting, therefore, at one and the same time,
in any case, an answer, demurrer and pie~ to the same matter
in the bill, without the exercise of any discretion on the part.
of the court.' Citing Bassett v. Cunninghni, supra, he adds:
'And such seems to have been the more recent view of the
legislature. * * "
In overruling defendant's Plea No. 3, the lower court assigned as a reason that the plea failed to set up any particular
fact, or facts, in defense of the averment contained in the
amended petition to which the plea was directed. The cour:t
held that an issue could not be raised by a plea in equity constituting a mere denial of the truth of an alllegation (R., p.
552). It seems clear that the court erred in taking this view.
Plea No. 3 is a negative plea, constituting a denial of a
material allegation of the petition and as such properly raises
an issue. It is said in 1 Daniell's Chancery Pleading and
Practice ( 4th Ed.), page 604, that :
78*

*"Although pleas, generally, consist of the averment of some new fact, or chain of facts, not apparent
upon the face of the bill, the effect of which is, not to deny
the facts of the bill, -but, admitting them pro hac vice to be
true, to destroy their effect, there are cases in which the plea,
instead of introducing new facts, merely relies upon a denial
of the truth of some matter stated in the bill, upon which the
plaintiff's right depends. A plea of this sort is called a
negative plea. It seems, formerly, to have been made a
question, how far a negative plea can be good; and where a
bill was filed by an individual claiming as heir to a person
deceased, and the def endant pleaded that another person was
heir, and that the plaintiff was not heir to the deceased, Lord

Gilpin Willson, Sr. vs. William G. Kahle, II, et als. 61
Thurlow overruled the plea, on the ·ground that it was a
negative plea; but this decision was afterwards doubted by
the learned Judge himself, when pressed by the necessary
consequences", etc. "Since that time,. frequent instances
have occurred in which negative pleas have been allowed.·
T'hus, where to a bill praying that the defendant might
redeem a mortgage or be foreclosed, the defendant pleaded
that there was no mortgage Lord Eldon allowed the plea;
and so, where a bill prayed an action of partnership transactions, a negative plea that there was no partnership was
allowed. It has also been held .that negative matter ought
to be pleaded negatively."
It is stated in 21 C.

J.

457, that:

"While it is true that a plea is not now a very fr~quent
mode of defence in equity, yet it seems that every character
of defence which may be resolved to a single point may thus
be presented. Any facts or combination of facts may be set
up by plea which without going into the full merits show a
good and complete defence to the whole or a part of the bill."
(P. 461-2) "A plea may be to the whole bill or to some distinct portion thereof, and if partial it must, as in the case of
a demurrer, state distinctly to what part it is intended to apply ; *, * ", ( P. 462) "A negative plea introduces no new
facts, but relies merely upon the denial of some particular
matter in the bill upon which plaintiff's right depends. The
validity of negative pleas has been questioned, but they are
very generally allowed, * * "
1 Barton's Chancery Practice ( 3rd ed.), page 359 :
"A purely negative plea to a bill is now held to be good, as
for instance, a plea to a bill claiming as heir at law that tlieplaintiff was not heir at law is admissible, and if proven will
be a bar to the complainant's right to a discovery."
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Jvfinor' s Institutes, Vol. 4, p. 1417:
"It was formerly a vexed question, whether a purely
negative plea to a bill was a legitimate mode of defence in
courts of equity, as it unquestionably is at law. As for example, whether to a bill claiming as heir at law the defendant
could plead that he was not heir at law. But that doubt has
been dissipated, and it is now firmly established that such a
plea is good. If it were not good, it would follow that any
person falsely alleging a title in himself might compel any
other person to make any discovery which that title, if true,
would enable him to require, however injurious to the defendant. And thus the title to every estate, the transactions of
every commercial house, and even the private incidents of
domestic life might be exposed; and that in name of a pauper,
at the instigation of others, and for the worst ·purposes."
Further, the court justified its action in overruling this
plea for the following reason (R., p. 552):
"The utmost effect that can be given it ( the plea) is a denial of the truth of the allegations. If this can be held a sufficient plea to that particular part of the petition to which it
is confined, and thus entitle defendant to a trial by jury on
the issue thus raised, may it not happen that in every suit in
equity where the truth of the material allegations is denied,
defendants may go to the jury through the simple method of
filing a plea of not guilty?"
The answer to this likewise seems obvious. If the biII
or petition calls for discovery or for the averment of facts
in support of the plea, this may be done by answer. The
charge against Mr. Willson is negligence, amounting
80*
to fraud, *and he is entitled to make a general denial
of his guilt. Filed contemporaneously with the plea
is the defendant's answer, in which he discloses the true facts
concerning the Rowland-Russell transaction and shows why
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he is not responsible for Rowland's dealings with the corporation. If the lower court felt that the plea, standing
alone, was not sufficient properly to raise an issue on this
question, he could not have avoided the fact that this plea
was supported by the answer. Such a practice is well recognized and has long been the rule of equity procedure.
11Jinor's Institutes, vol. 4, p. 1418:
"A plea must sometimes be supported, as it is called, by an
answer. This may happen whenever the plaintiff, in his bill,
anticipates the defence, and seeks to repel it by the averment
of circumstances adapted to that end; such as fraud, in order
to do away with a release on which it is expected the defend-ant will rely, notice to rebut an allegation of a purchase for
·value, a new proniise to repel the statute of limitations, etc.,
and demands from the defendant a discovery touching the
alleged fraud, notice, or new promise, etc. In such cases·
the plaintiff is entitled to the discovery he seeks, as well as·
to a response to the averments of his bill, and it is manifest
that a plea by itself, whilst it might afford the response to the·
averments, would not satisfy the other requirements of a·,
discovery. Hence, whilst the defendant, in the cases supposed,.
might be admitted to file a plea alleging the release ( which·
plea must expressly negative the fraud 'imputed by the plain-tiff, or alleging the purchase for value ( denying the notice),
or propounding as a defence the statute of limitations, yet it
would be requisite that he should in each case support his
plea by an answer disclosing the truth according to the interrogatories addressed to him in the plaintiff's bill."
Mr. Willson was unquestionably prejudiced by the
81 *
action *of the court in overruling his plea, for the
reason that had such plea been filed it would have required the petitioner, William G. Kahle, II., to have put this
phase of the case in issue by filing his replication to the plea.
Of course, if he did not file a replication then no issue would
have been joined and the court could not have p~ssed upon
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this charge. On the other hand, - if the petitioner did take
issue on this plea by filing his replication, then unquestionably
Mr. Willson would have been entitled to have had this issue.
tried by a jury. Section 6121 of the Virginia Code provides:
"A plaintiff in equity may take issue upon a plea, and
either party may have such issue tried.by a jury.'·'
In the case of Towson v. Towson, 126 Va. 640, 646, 647;
the court held, in pass.ing upon this provision of our statute,.
that it is mandatory and the Chancellor has no discretion
either in awarding a jury trial or accepting the verdict. In
speaking for the court, Mr. Justice Burks said:
"The trial court committed no error in impaneling a jury
to try the issues made on the pleas to the jurisdiction. This
was not a case of an issue out of chancery, and is not controlled by the rules regulating the awarding of such issues,
but is a wholly statutory proceeding. Section 3247 of the
Code ( 1904) declares that 'A plaintiff in equity may take
issue upon a plea, and either party may have issue tried by a
jury.' The object is not to inform the conscience of the
chancellor, but to determine the issue of fact raised by the
plea. The chancellor has no discretion apout a warding the
jnry trial. The statute is mandatory that 'either party may
have such issue tried by a jury', and the verdict when rendered
stands like any other verdict of a jury where the right to
such trial is given without discretion on the part of
82*
the court. The court cannot disregard the verdict *nor
discharge the jury before verdict, as he may on the
trial of an issue out of chancery."
In his work on Equity Pleading and Pratice, Dean Lile
has this to say:
"Where the plaintiff takes issue on the. plea, by a general
replication, either party is entitled by the Virginia statute to
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have such issue tried by a jury-this being one of the few
examples of a jury trial in a court of equity."
"If such issue be found in favor of the defendant-that is,
that the plea is true-and the plea is to the whole bill, an
order is entered dismissing the bill, with the result, of course,
that the defendant wins the suit. If, however, the plea goes
to a particular portion 0£ the bill-as, for example, to only
one of several claims-then such claim is adjudged in def endant's favor, and is eliminated from the controversy."
The defendant in his plea has stated distinctly to what
part of the plaintiff's amended petition it is intended to apply,
and by way of traverse has used the only language permissible
in denying a tort, namely: that the defendant "is not guifty
of the premises above alleged to his charge in the manner
and form as the said petitioner in his amended petition hath
above thereof complained." If the court had permitted this
plea to be filed, plaintiff would unquestionably have joined
issue by filing his replication thereto and defendant would then
have demanded a jury trial on one of the most serious phases
of this case. A right to jury trial has been accorded by
statute, a·nd the court has no discretion in awarding such a
trial. It was obviously error to deny Mr. Willson the
83*
right to have this issue tried by a *Staunton jury, and
the lower court should be reversed and directed to permit the filing of defendant's plea-of not guilty, thus affording
Mr. Willson an opportunity to demand a jury as the arbiter
of his differences with young Kahle.
III. THIRD ASSIGNMENT OF ERROR.
THE COURT ERRED IN ENTERING THE DECREE
OF MAY 18, 1940, ADJUDICATING THE PRINCI.
PLES OF THE CAUSE AND SUSTAINING THE ADMISSION OF CERTAIN EVIDENCE.
(Gilpin Willson, Sr., your petitioner, contends that by en-
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tering the decree of May 18, 1940, the court committed error
in eight different particulars, dealing with as many different
subject matters. These errors will not be considered under
separate heads, with the exception of those which are related,
and they will be considered together.)

(1) The Court Erred In Holding That Gilpin Willson,
Sr., Is Liable For The Payment Of The Balance of
$150.00 Dite On The Note Of A. T. Cooksey.
In order that the court may have a full understanding of
this phase of the case we direct attention to the rather detailed statement of facts on pages· 29 and 30 of this petition.
The debt of A. T. Cooksey to the corporation arose out of
the unauthorized advances from the corporate funds to
Cooksey by W. H. Steele, a director and treasurer of the
<'orporation (R., p. 251-2). Steele testified that he considered
that he was personally liable for the repayment of these advances and that it was his plan to deduct from Cooksey's
salary a sufficient amount to repay these loans. Mr. Willson,
as a director of the corporation, did not know that
85*
*Steele was making these advances to Cooksey and
at no time authorized them. The first opportunity
that Mr. Willson, or any of the other directors, had of knowing about these advances was after the audit of 1934-35. The
auditors reported Steele's loans to Cooksey and suggested
that such practice be discontinued. Steele had been in the
habit of taking Cooksey's postdated checks, representing each
advance, but finally the total sum became so large that these
iChecks were replaced by Cooksey's note, which the corporation
permitted Cooksey to renew throughout 1935 and up into
1936 (R., p. 264, 267).
Young Kahle undertakes, on behalf of the corporation,
to hold Mr. Willson liable for the payment of the balance
due on this note, or $150.00, upon the theory that the note
would have been paid had it not been for Mr. Willson's
authority that it be renewed at the close of the last term
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of school during which Cooksey was employed. Steele testified that he had withheld two salary checks, sufficient in
a.mount to repay the balance due on the note; that Cooksey
complained that he was hard up and urged him to release these
checks; that he refused to do set without Mr. Willson's approval, and that this approval was obtained.
In the first place, it cannot be said that Mr. Willson was
negligent in authorizing the further renewal of Cooksey's
note. In determining whether a director or officer of a corporation is negligent in the management of the corporate
affairs, reference must be had to the facts about
86*
which the *director has knowledge and which account
for this action. Mr. Willson knew that this money was
advanced without his knowledge or authority, and without
the authority of the Board of Directors or the Executive
Committee; he knew that the auditors had disapproved of
further loans, but that they did not suggest in their report
that Steele should be immediately required to repay this
money, or to see to its immediate collection; he knew that the
directors of the corporation had authorized and approved the
acceptance of Cooksey's note, representing his obligation to
the school, and that they had acquiesced in and had approved
of the renewal of this note at different times; he knew that
Cooksey was supposed to return to the Academy for the following session and that the school would then be in a position
to collect the balance of the note from his salary ; he knew
that funds had been loaned to Cooksey by the treasurer of
the corporation and that he was favored by the directors of
the corporation in accepting his note as evidence of his obligation; he knew that Cooksey was hard up and was again
needing the help of the ·school ( R., p. 250-268, inc.). With
the knowledge of these facts in mind, Mr. Willson approved
the further renewal of Cooksey's note, and indicated his apprnval by marking on the bottom of the note: "O. K. G. W."
(R., p. 291).
In sending Cooksey to Mr. Willson for approval, Steele
was calling upon him to act in his official capacity as an of ..
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ficer and director of the corporation. This Mr. \i\Tillson did
in the exercise of his judgment. This transaction
87*
cannot *be considered fraudulent and if Mr. Willson
is guilty of any wrong· it is nothing more than an
error in judgment, for which a director and officer of a corporation cannot be held personally responsible.

Ballantine

011

Private Corporation, p. 362:
I

"Neither the directors nor the other officers of a corporation are liable for honest mistakes or errors of judgment,
where they have brought to the discharges of their duties
and exercised such a degree of attention, care, skill, and judgment as ordinarily prudent .and diligent men would exercise
under similar circumstances."
It cannot be said that Mr. Willson is liable for the payment
0£ this money upon the theory that he is guilty of a breach
of fiduciary relationship, because the facts not only do not
show negligence on his part, but fully disapprove it.
It cannot be claimed that Mr. Willson is liable as an endorser, by placing his initials on the note, because the evidence shows that this was done merely as indicating his
approval of a renewal of the note and was not intended as
an. endorsement.
In conclusion, we urge that probably the strongest fact
in support of Mr. \Villson' s right to approve the renewal of
the Cooksey note and in support of his good faith in dealing
with this matter, is found in the report of the auditors to
which reference has heretqfore been made (R., p. 264-5):
"We suggest that in the future no accommodations be made
except upon the written approval of the President." (Emphasis supplied) .

88*

Mr. Willson was President of the corporation and
knew *that the auditors approved of this method of

1
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extending accommodation to the members of the faculty of the Academy. Unquestionably, this is the reason that
Steele sent Cooksey to Mr. Willson and that Steele sought
Mr. Willson's approval before extending the payment of this
note. Certainly, it cannot be said that Mr. Willson was neg.:
ligent and acting in bad faith when he had been advised by
competent auditors that it was proper for accommodations
to be extended upon the approval of the President.
(2) The court erred in holding that Gilpin Willson, Sr.,
is requfred to pay to the Staunton Military Academy
such part of the preniiums paid for the $50,000 insurance policy on the life of Thonias H. Ritssell as
is proportionate to the part of the proceeds thereof
paid to the wife of Thomas H. Russell, deceased .
with interest on such expenditure at the rate of siz
per cent annually.
The record discloses very few facts concerning this phase
of the case. We refer the court to the statement of facts
on page 31 of this petition.
In brief, the record proves
that the insurance policy was taken out on Colonel Russell's
life on September 27, 1920, at the direction and with the
approval of the Executive Committee. The committee acted
pursuant to the expressed wish of Mrs. Kahle, then the principal beneficiary of the trust. The amount of the policy was
$50,000. and "by Mrs. Kable's request also, it was
89*
*ordered that 20 % of the face value of the policy
be made in favo·r of Mrs. T. H. Russell, wife of the
President" (R., p. 82). The Executive Committee's act,
in taking out this policy, was ratified and approved by the
stockholders at their next annual meeting, when the Executive Committee's minutes were submitted. The Staunton
Military Academy, Incorporated, paid the premium on the
entire $50,000. pol~cy-how much or how many premiums
is not shown by the record. Colonel Russell died on May
26, 1933, and twenty per cent of the policy, or $10,000., was
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paid to Mrs. Russell; by necessary inference eighty per cent
of the policy, or $40,000., was paid to the Staunton Military
Academy, Incorporated. The record does not prove that
Mr. Willson had any personal interest in this matter, nor
does the record show that Mr. Willson initiated the move~nent resulting· in the purchase of this policy. On the con- ·
trary, the record does show that the policy was taken out at
the instance of Mrs. Whitehead and that twenty per cent of
its face value was made payable to Colonel Russell's vvife,
Mrs. Whitehead's sister in law. Mrs. Whitehead was at
the time a Trustee, appointed by the will of Colonel Kahle.
What is the complaint n1ade by the petitioner in this regard? In substance, he charges the facts heretofore enumerated, but intentionally omits to aver that twenty per cent
of the policy was made payable to Mrs. Russell at the re.quest of Mrs. Whitehead ( R., p. 477-78). The petitioner
then concludes. the allegations concerning the issuance and
payment of the insurance policy in the following language:
90*

*"Your petitioner charges, the said Thomas H.
Russell having died in 1933, that th~s action was noth"'."
'jng short of a gift to Mrs. Russell of the trust property which
the defendant was charged with preserving" (R., p. 478).

It is important to note that there is no claim or charge by
the petitioner that the corporation paid out premiums which
it had no right to pay, nor is it charged that Mr. Willson,
nor any of the directors or officers of the corporation, author~
ized the improper expenditure of the corporation's money
for the payment of premiums on this policy. He does not.
complain of the payment of these premiums, or any part
of the premiums. His complaint is that $10,000. was paid,
under the terms of the policy, to Mrs. Russell upon the death
of Colonel Russell, and that the payment of this $10,000.
constituted a gift to Mrs. Russell by the corporation that
it had no right to make-to use the language of the petition:
"a gift*** of the trust property which the defendant was
charged with preserving."
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Therefore, when we analyze the charge made by the petitioner we see that he complains merely that the corporation
gave away some of the trust property, and that Mr. Willson
had the duty of preserving intact this trust property. Actually, this $10,000. never belonged to the trust, nor to the
corporation. From. the date the policy was issued this $10,000. was made payable to Mrs. Russell, and after Colonel
Russell's death it was actually paid to her. It was never
made payable to the corporation, and even if Mr. Willson
and the rest of the directors had so desired, they could
91 * not *possibly have taken any action on behalf of the
corporation which would have resulted in a recovery
of this $10,000. from the insurance company. Their right
must have been predicated upon the insurance contract, and
as this contract called for ·the payment of only $40,000. to
the corporation, it, of course, could recover no more.
So, at first glance, the holding of the trial court is obviously
erroneous, for the court assumes, without justification, that
young Kahle complains of the use of corporate funds with
which to pay the premiums. In the opinion of the court,
passing on this. question, it is stated:
"Petitioner is asking the court to require defendant to ·
account for the loss resulting to the Acadmey from the action
of the Executive Committee in making the wife of the insured
the co-beneficiary to the extent of 20% of the face value
of the policy - - the Acadmey being beneficiary of 80%
thereof - - on which the Academy paid the entire premiums,
claiming that such loss is to be 11ieasured either b'J' the anioimt
paid to Mrs. Russell as beneficiary, or by the amount of the
premiums due and paid on $10,000. of the $50,000. for which
the policy was issued" ( R., p. 664) . ( Emphasis supplied).
l

A mere reading of the petition will show that the court
is absolutely in error in making this statement and this,
of course, accounts for the error in his judgment. A court
cannot assume that a complaining party intends to complain
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of something .that is actually not contained in his bill or
petition. Further than this, the court is again in error for
the reason that the petition contains no prayer for relief
against Mr. Willson in regard to this transaction. Only by
the prayer for relief may a court undertake to deter92*
mine *whether relief may be granted, and what relief
is sought by the complaining party. The court conceded that there was not a specific prayer for relief as to
this item, but proceeded to grant relief, pursuant to this
language contained in the petitioner's prayer:
"That the said Gilpin Willson, Sr., ***be required to
account in this cause for all profits or emoluments*** as
well as to make good the losses sustained by reason of his
improper transactions therewith upon the several items hereinbefore set out" (R., p. 479, 661).
The court held that this prayer seemed sufficient to cover
"any loss" sustained by the Academy or the beneficiaries of
the trust, resulting from this transaction. The court may
as well have held that any loss proved by the petitioner in
the taking of his depositions could be recovered under this
prayer, even though there was no charge contained in the
petition upon which the loss proved could be predicated.
Again we say, that the petitioner does not complain of
the expenditure of the corporation's funds in the payment of
premiums on this insurance policy, but instead, he complains
that Mr. Willson was derelict in his duty by permitting the
$10,000. to be paid under the policy to Mrs. Russell. If
the court chose to infer that the prayer heretofore recited
was intended by petitioner refer to losses sustained by virtue
of the purchase of this insurance policy on the life of Colonel Russell, then he should have adopted the measure of
the relief sought by petitioner, to-wit: the amount of insur:ance paid to Mrs. Russell.
·
93*

*William G. Kahle, II. Without Interest In
The Insurance Transaction.
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What interest has William G. Kahle, II. that entitles him
to complain of the rise of the corporate funds for the payment
of premiums on insurance payable to Mrs. Russell? A
reference to a few of the facts in this case and the provision
in the will of Colonel Kahle, creating tlie trust, will clearly
show that young Kahle has sustained no loss by reason of
this transaction. Colonel Thomas H. Russell, upon whose
life the insurance was written, - died on May 26, 1933. Young
Kahle, the petitioner, became of age on June 4, 1933, and
would not have been entitled to any of thejividends from the
corporate stock, representing the net i~me of the corporation, until the session of 1934, which was, of course, after
Colonel Russell's death. By the terms of Colonel William
G. Kable's will it was provided:
.

"The net amount of the dividends and income arising
and accruing from said trust estate and coming into the
Trustees' hands, after deducting the foregoing expenses and
charges ( which net amount I hereinafter term "net income'),
my Trustees shall pay to my wife, Eleanor Enslow Kahle,
during each and every year of her natural life, or until some
of my children shall attain the age of twenty-one years, as
my wife's death or the coming of age of some of my children
shall first occur. Such payments shall be made at least annually and each annual payment shall include all collections
made to that time."
By virtue of this prov1s1on Mrs. Whitehead alone was
entitled to receive the "net income" and young Kahle
93*
was "in-*terested only to the extent that he was to be
supported and educated by his mother from this "net
_income." He had no management or control over the "net
income" under the will, and the money belonged to Mrs.
Whitehead, who was vested with the discretion as to the
use of that money for the support and maintenance of her
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children. Of course, this money was an absolute estate of
Mrs. Whitehead. In fact, the will does not direct that the
''net income" be used by Mrs. Whitehead for the purpose
of suppotring and educating her children, but instead the
testator merely expressed the purpose for which he was
leaving this income to his wife.
This question must, therefore, necessarily be considered :
can William G. Kahle, IL, who was not personally entitled
to receive any of the "net income" from the corporation, now
complain that he has been deprived of benefits accruing to
the trust estate, when, in fact, he was entitled to none of
the benefits until he became of age, which was after the
death of Colonel Russell and after the corporation had ceased
11aying premiums on the insurance policy? Suppose young
Kahle "was entitled to be supported and educated from the
. income received by his mother, Mrs. Whitehead; can it be
said that the record shows that he did not receive proper
and adequate support and opportunities to be educated in
the manner contemplated by Colonel Kahle? On the contrary, the record shows that he lived in luxury and was sent
to at least half a dozen schools in an effort to educate him,
but without avail. He has sustained no loss; whereas,
95*
the *"net income" has been wasted to the extent that
there was an effort to -educate him. Of course, it
must be conceded that Mrs. \i\Thitehead was entitled to all
of the net income, over and above that used by her for the
support, maintenance and education of her children. Even
if it be argued that young Kahle was a beneficiary of this
trust before attaining the age of twenty-one, it must be
conceded that he benefitted to the full extent contemplated
by the cloner of the trust.
We are drawn to this conclusion, that if the money used
by the corporation for the payment of the premiums on this
insurance policy, or at least twenty per cent threof, had
not been used for that purpose, that it would have gone
into the "net income" and would have been paid to Mrs.
Whitehead. Young Kahle would not have received any of
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it, because the record shows that he got all that Mrs. Whitehead ever intended to spend on him from the "net income".
If a recovery of these items is now permitted, to whom will
they be paid? Not to young Kahle, because at the time
these premiums were earned and became a part of the "net
income" he was not entitled to any part thereof, except indirectly, as heretofore indicated.
Is Mrs. Whitehead entitled to be paid these premiums?
Certainly not, for the very obvious reason that the insurance
policy was taken out at her instant and twenty per cent
of the face amount thereof was made payable to Mrs. Russell
at her request. (R. p. 82). Of course, it is quite apparent
why Mrs. Whitehead was interested in making twenty
96*
per cent *of this policy payable to Mrs. Russell. She
was interested because Mrs. Russell was her sister in
law, for whom Colonel Kahle had made a very generous provision in his will (R. p. 60, 61). She was interested because she knew that her late husband and her father in law
felt that the success of the Academy would so largely depend upon the services of Colonel Russell that they agreed
and arranged for him to collect six per cent on the sale of
the uniforms purchased from Mr. Rowland, and that in the
event of his death the corporation, and consequently the trust
estate, would suffer serious loss.
It cannot be held that young Kahle is entitled to recover
the premiums paid on the proportionate amount of insurance
payable to Mrs. R~ssell for the use and benefit of his two
sisters, who are his co-~eneficiaries of the trust, for the
same reason that he is not entitled to recover these premiums as a beneficiary of the trust. Eleanor Kahle Miller,
the eldest of Colonel Kable's children, became of age in July,
1932, and the youngest, Helene Kahle, became of age in 1935,
It is apparent therefore, that none of the beneficiaries of
the trust would have been entitled to any of the premiums
paid on the portion of the policy due Mrs. Russell, unless
it would have been Eleanor Kahle Miller, and she would have
been entitled to only one-ninth of the premium paid on the
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portion of the policy paid to Mrs. Russell, and this .for only
one yea~; that is, the premium paid in September, 1932.
But there are other reasons why William G. Kahle,
97* II' s *co-beneficiaries would not be entitled to a recovery against Gilpin Willson, Sr., for the premiums
paid on this policy. All of his co-beneficiaries, Mrs. Whitehead and his two sisters, were of age when this petition was
filed by young Kahle and they were not made parties to the
suit, nor have they appeared in answer to the petition, nor
joined in the prayer that Mr. Willson be held to account for
these premiums. Will the court permit a recovery in this
case for the benefit of adults who are making no claim and
are not made parties? No prejudice will be done them for the
reason that, if they have any right, they may by petition proceed in this suit against Mr. Willson. The presumption is
that they do not desire to hold Mr. Willson responsible for
this.
The Corporation-The Staunton Military AcademyHas No Interest And May Not
Recover The Insurance Premiums.
Young Kahle also represents that he is suing on behalf
of the corporation and that a recovery as to this claim will
he on behalf of the corporation. Without conceding for a
moment that young Kahle has the right to sue on behalf of
the corporation, it is our contention that the corporation has
no right to the recovery of the premiums paid by it on the
insurance policy.
William G. Kahle, deceased, owned all of the share of ·
stock in Sta~nton Military Academy, Incorporated. Prior
to his death he was entitled to all of the net income and
98*
*dividends earned by that corporation. The corporation was his corporation and all of the benefits accruing to it enured to him.
By his will Colonel Kahle left all of his interest in the
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corporation to certain trustees, with directions that they col_-=
lect all of the "net income" and pay it to Colonel Kable's
widow, Eleanor Enslow Kahle. Therefore, when all of
the costs of operation of the corporation had been paid, it
was the duty of the corporation to pay to the Trustees all
of the net and that corporation had no further interest in
the "net income." What interest, therefore, does the corporation now have that entitles it to recover the premiums
paid on that portion of the insurance policy made payaqle to
:Mrs. Russell? It lost nothing, for the reason that if the
money had not been spent for these premiums it would have
been paid to Mrs. Whitehead, pursuant to. the direction of
the trust instrument, and it would not now have that money.
It was argued in the suit against Rowland that the corporation, and indirectly William G. Kahle, II., had an interest
in recovering the commissions pai_d by Rowland to Russell
in the uniform transaction, upon the theory that William G.
Kahle had, for the main object of his trust, the building up
of a larger and better school, and secondly, to pay dividends.
This provision of the will is relied upon :
"Further, the said stock always shall be voted by my said
Trustees against any unreasonable expenditures or expenses
of salary or unbusinesslike ventures, and in each instanc~
always for the welfare of the corporation and the
99*
school operated *by it and for increasing its business
and profits; it being remembered that I always desired, as a stockholder, all such expenditures to be made as
appear reasonable and proper in the exercise of a fair busines§_Iike discretion, and that it is my desire that my said
Trµstees in voting said stock shall be actuated by like motives"
(R. p. 55).
Based upon this provision of the will, the directors of the
corporation used a portion of the income to construct new
buildings, thus building up the capital structure of the cor-
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poration, and also put aside a reserve for future contingendes. Following this theory, the plaintiff in th~ Rowland
case contended that the commissions paid by Rowland to
Russell, if paid to the corporation, would have increased the
capital investment of the corporation and its reserve which,
of course, would have enhanced the value of the stock; that
young Kahle and his co-beneficiaries thus would have benefitted, for the reason that the will provides for the stock
of the corporation to be turned over to them after the death
of their mother, provided he has obtained the age of twentyf1ve and his sisters the age of twenty-two. This same argument will doubtless be made as to the premiums paid by the
corporation on this insurance policy. There is an obvious
fallacy in such argument. The presumption, of course, is
that all money had been set aside in the reserve, and that
a.11 improvements to the corporate property had been made,
which the Trustees and directors had intended making.
i\!Iost liberal payments were made to Mrs. Whitehead, and if it
had appeared necessary to the interest of the corporation
to have made additional improvements to the Academy,
100* or to have *increased the reserve funds, this would
have been done at the cost of depleting the amount
paid to Mrs. Whitehead. Will it be presumed that the directors and Trustees paid money to Mrs. Whitehead that
.should have been used for improving the school and creating a necessary reserve fund? Will it be presumed that
the Trustees and directors violated the duty imposed upon
them of enhancing the value of the school property and increasing the value of the corpus of the trust? On the contrary, the natural presumption, and the one that this court
will certainly follow, is that the Trustees and directors.~ did
perform their duty ; that they did make aU the improvements
contef!}plated by the testator as necessary to the well being
and growth of the school, and that they did set aside all
the reserve that was necessary and proper to safeguard its
c0ntinued and successful operation. This being true, then
it must be held that had the "net income" of the corporation
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been increased by the amount of the premiums paid on
this insurance policy, that this addition to the income would
have been treated as "net income" and paid to l\tlrs. Whitehead, as, of course, · the will provided that after the pay.ment of expenses contemplated by the donor of the trust the
balance should be paid to her. This conclusion seems inescapable and we are at a loss to understand how the corporation could now make a claim to money that it quite obviously would have paid to one of the beneficiaries of the
trust, Mrs. Whitehead.
·101 *
*We, of course, cannot agree with the contention,
made by young Kahle in the Rowland case, that the
primary object of the donor of the trust was to provide for
the growth and well-being of the Staunton Military Academy,
and that the payment of dividends on the stock was of
secondary consideration. We think that the testator made
his purpose quite clear in directing that after payment of
certain expenses of operation all of the balance of the income
should be treated as "net income" and that this "net income"
shall be paid to the testator's widow. Of course, the testator
intended that the income from the operation of the school
should be used in a reasonable way for its maintenance and
operation, but that all money over and above such amounts,
deemed reasonably necessary to this purpose, should be paid
to the beneficiary of the trust.
Even if the contention made in the Rowland case be correct, we insist that it must be presumed that these dividends
were declared out of a surplus, over and above the sums considered necessary and used by the directors and Trustees for
the proper improvements in the trust property, and for
creating a reserve for future contingencies. The authorities,
directly and by necessary inference, clearly support this position.
In the case of Majestic Co. v. Orpheum Circuit, Inc., (8th
Cir.), 21 F. (2d) 720, 728, the court had before it for consideration whether the directors should have used money
paid in dividends to build up a reserve for the future
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,102*

oper-*ation of the corporation. As to the good faith
of the directors in declaring and paying the dividends,
the court had this to say:

"In the absence of a showing to the contrary, the presumption is that the payment of dividends is lawful. Redhead v.
Rank, supra; Stoddard v. Shetucket F. Co., 34 Conn. 542;
Balch v. Hallet, 10 Gray (Mass.) 402; Walker v. Walker,
.68 N. N. 407, 39 A. 432."

"The law would not require that the Amusement Company
· .accumulate enough earnings to pay all of its future accru·ing expenses or its obligations for future rents, taxes,· etc.,
before it could pay dividends. Dividends were lawfully declared and paid, and the plaintiff has neither a legal nor
a moral right to complain in this respect."
A clear statement of the presumed lawful and good intent
of directors in declaring dividends is contained in an annotation reported in 55 A. L. R. at page 145:
"And, on the other hand, where directors have declared dividends; the presumption is that they exercised their discretion in good faith, that there were net profits available for
this purpose, and that their action in declaring or paying
dividends was legal and proper. This is true, also, in case
of the declaration of a stock dividend."
This statement is supported by the citation of numerous
c~ses. Also, see Anderson v. Bean (Mass.), 172 N. E. 647,
72 A. L. .R. 959.
The claim was made, and the lower court held, that the
premiums paid on this insurance policy would have been set
aside by the directors and used for the purpose of increasing the capital of the corporation; that this money belonged
to the capital of the corporation and not to the "net income".
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It was likewise contended in the Rowland case that
103* the six *per cent commission paid to Russell by Rowland accounted for the price charged by Rowland to
the Academy for uniforms purchased by it; that had Rowland
given the school the advantage of this six per cent that the
capital reserve of the corporation would thereby have been
increased. The authorities do not support this contention.
On the contrary, the authorities hold that when a dividend
is declared it is presumed to be declared from net profits, over
and above the income necessary to be applied to operating
expenses and. to the building up of the capital structure.
A concise statement of the general rule of law on this subject is contained in an annotation reported in 55 A. L. R.,
at page 146. This statement, which is supported by the
citation of numerous authorities, is as follows :
"The burden of proving an impairment of capital necessary to hold directors of a corporation liable under statute
for payment of dividends otherwise than out of surplus profits
rests upon the plaintiff, in an action by a trustee in bankruptcy of the corporation to recover from directors the loss
which the corporation or creditors thereby sustained."
. In the case of Hemenway v. Hemenway, 181 Mass. 406, 63
N. E. 919, the stockholders of a corporation accepted an offer
to sell all of the stock, the sale, however, not to include a
surplus called "treasury assets," which, it was stated in the
offer, were to be liquidated and distributed· to the stockholders as an extraordinary dividend. A dividend was
declared by the directors out of these assets as "representing
accumulated and undivided profits of the company."
104* Upon *a bill for instructions by trustees under a will,
to determine whether the dividend should be treated
as capital or income, it was held that, the directors having
treated the assets as income, as they might properly do, the
entire dividend should be regarded as income. It was
contended by the remainderman that the real transaction was
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a trans£ er of the corporation by a sale of the stock, and that
the distribution of the assets, though in form a dividend, was
in reality a part of the consideration received for the stock.,
and should therefore be regarded as principal, and not income. The court assumed that, if that were the real nature
of the transaction, the contention that the dividend, so-called,
was principal, and not income, would have been sound; but
said that it saw no reason to doubt that the description of the
dividend in the vote declaring it was a true one, or that the
dividend was intended to be and was a dividend of profits.
Kalbach v. Clark (Ia.), 110 N. W. 599, 12 L. R- A. (N. S.)
801, 811. In this case the court had for consideration
whether dividends should be paid to the life tenant or to the
remaindermen. In passing ~pon this question, the court
announced this very pertinent principle :
"Any dividends, so-called, presumptively belong to the
life tenant as they are, in the absence of a showing to the
contrary, assumed to have been divided as profits."
And further, this court said :
"Under the rules we have announced, we start out with
the ·assumption that these stock dividends represent income,
and cast the burden upon him who claims they were
105* of capital, and simply *represent the property of the
corporation, of showing that fact."

It is very iniportant, in considering this phase of the case,
to take note of the fact that there is no evidence in the record
in support of the contention that the 1noney used for thepayment of these prem,iums was taken out of funds that
would have gone into the capital of the corporation. It is
quite obvious that this money was taken out of the income
of the corporation as were other expenses incurred by the
corporation. All the income not used for the payment of
expenses was, by direction of the will, to be paid to the bene-
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ficiary, ll1rs. Whitehead, as "net inconie"". Therefore, the
presumption is that the directors would have declared the
money used for the payment of these premiums as a part of
the net income, had it not been used for the purpose of paying part of the obligation incurred by the corporation.

William G. Kahle, II., in proof of his case, could have summoned to the witness stand the directors of that corporation
and have determined the policy upon which they operated in
declaring dividends, and perhaps the court could have determined from that evidence whether the use of this money
operated as a depletion of the capital of the corporation, or
whether it was taken from the "net income" payable to Mrs,
Whitehead. We can merely speculate as to what this evidence would have shown. This fact remains, however, that
the petitioner did not produce evidence in proof of his contention that this money was taken from funds be106* longing to the *capital of the corporation and in the
absence of such proof the court must rely upon the
presumption supported by the authorities heretofore and
hereafter cited.
The case of Union-New Haven Trust Co. v. Taintor, 85
Conn. 452, 83 Atl. 697, 699, is an important case to be considered in this connection, and the holding ·by this court
would seem applicable in the case at bar. In this case the
Delaware, Lackawanna and Western R. R. Company purchased, with its earnings, certain stock of the Lackawanna
Railroad which it held among its assets. It declared a thirtyfive per cent dividend on its capital stock by distributing the
stock of the Lackawanna Railroad to its stockholders. The
$tock thus distributed ceased to be a part of the surplus of
this corporation and passed from its control and ownership.
1t was contended that this stock belonged to the capital setup of the Delaware, Lackawanna and Western Company
and could not have been distributed as income or net profits
belonging to the stockholders. The court had this to say:
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"The rule that, save in exceptional cases, cash dividend~
. are regarded as income and pass to the life tenant. while stock
dividends-that is, an issue by a corporation of .new shares
of its own stock to its shareholders-are treated as capital
and pass to the remainderman, is the settl~d doctrine of this
jurisdiction."
"The burden was upon the reipainderman to show that
in this instance the operation of the rule took from the capital
its rightful due, and this burden they have signally failed to
meet."
The court then proceeded to enumerate the facts relied upon
by those claiming that the capital had been impaired
107* and then *concluded :
"We have no occasion to consider rights arising out of a
situation of this character, since all of this argument rests
upon a set of facts wholly outside the record." ·
"The s1.1ggestion that the surplus earnings of the old road
were represented by its capital stock is not in accord with our
law. ·Capital may not be_ impaired by distribution to shareholders, surplus may be."

Walker v. Walker, 68 N. H. 407, 39 Atl. 432.
case the court said :

In this

"Dividends being rightfully payable only from the profits
of a corporation, the 50 per cent dividend upon the 70 shares
of M. & L. R. R. stock is, in the absence of evidence to the
contrary, presumptively to be regarded as a dividend from
the earnings, income and profits of the capital invested in
the M. & L. road, and therefore belong to the defendant as
life tenant."

It was held. in the case of Re :Leask, 143 N.· Y. Supp. 865,
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that the burden is upon trustees who credit stock dividends
to a remainderman to rebut the presumption that they represented an accumulation or earnings or profits.
So,. following the reason and the rule announced in. the
foregoing authorities, the conclusion must be reached that if
Gilpin Willson, Sr., is required to pay twenty per cent of the
premiums paid by the corporation on the life insurance policy~·
that this sum will have to be paid to Mrs. Whitehead, the
beneficfary under the will, who was entitled to all of the "net
income" prior to the time of Colonel Russell's death, during
which time these premiums were paid. This money cannot
go toward· increasing the capital of the corporation,
108* and *thus the value of the corporate stock, for the
reason that it must be presumed that the directors of
the corporation made all the improvements to the Acadenty
that were intended to be made and that they created out of
the income a surplus considered sufficiently large for the
purpose of the corporation; and that all of this was done before declaring a net profit which, of course, was paid to the
beneficiary of the trust. The officers and directors of the
corporation are presumed to have performed their duty toward the corporation, and that they did not declare dividends
until the improvement of the corporate property and the
surplus of the corporation had first been taken care of. It
can no more be .presumed that the money used for the payment
of premiums on this policy would have gone into the capital
structure. of the corporation, than it can be presumed that the
money paid to an instructor in the school would have gone
into the capital structure of the corporation, had it not been
used for the purpose of employing an instructor. The money.
used for premiums constituted part of the expenses of operatirig the corporation, and to the extent that expenses were
decreased the net· income wa~ increased.
Again, we say that Mrs. Whitehead is not entitled to receive this money for the reason that twenty per cent of the
policy was made payable to Mrs. Russell at her req~est and
at her instance. Of course, young Kahle cannot recover
for her use any money that she, herself, cannot recover.
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Purchase Of Insurance Policy On Russell's Life
By Corporation Not Ultra Vires.

The purchase of this insurance policy by the Executive
Committee on behalf of the corporation was, of course, for
its benefit. Was this an ultra. vires act? Only on that score
can it be attacked, for Mr. Willson gained nothing; the
Staunton Military Academy did not lose, but, on the contrary: was enriched to an enormous extent. The person who
received the gains under the policy is the Staunton Military
Academy; the person who must receive the premiums paid
for the policy, if repayment of premiums could be ordered, is
the Staunton Military Academy, a corporation, and not the
petitioner or the testamentary Trustees. M aunt v. Radford
Trust Co., 93 Va. 427. The contract was inseparable. Insurance of $50,000 was granted on the life of Thomas H.
Russell, who under the law was not a party to the insurance
contract. The contract was about Russell, but not with him.
He stood in the policy simply as the life insured. The contract has been fully performed; the Academy received at
least $40,000 on Russell's death in 1933.

The action of the Executive Coinmittee was not ultra vires
c1f the corporation.
The Academy had an insurable interest in the life of its
president, and in taking out a policy of insurance upon that
life, the action was within the proper corporate powers.
Mutual Insurance Co. v. Board, 115 Va. 836.
J 10*
*It was not ultra vires to make the president's wife
a beneficiary, even if this was not the consideration of
Russell's consent to be insured. 1 Machen, Modern Law of
Corations, Sec. 88 :
"It is settled that a corporation may bestow reasonable
gratuities on its employees in addition to the compensation to
which they may be legally entitled. Thus, a manufacturing
company may give a gratuity of one week's extra pay to each
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of its laborers who have worked for the company faithfully
for more than a year. So, a bank may grant five years' pension to the family of one of its officers. In all cases of these
sorts, the amount of the gratuity rests entirely within the
discretion of the company, unless indeed it be altogether out
of reason and fitness."
To. the same effect see 2 Fletcher, Corporations, Sec. 1201,
page 2151.
Even if the action were ultra vires, the contract has been
fully performed and· the Academy enriched to the ·extent of
$40,000. Under what principle can a court of equity rip
open the contract as void; can the Academy, or any person
having any interest in its corporate property for it, recover
back premiums it has paid without its returning the $40,000?
Can the Academy call on Mrs. Russell to pay to it the $10,000
received by her? No court could lend its aid to such an unconscionable thing.
3 Fletcher, Corporations, Sec. 1603, p. 2684:
"Where a corporation rescinds an ultra vires contrad, it
must restore the benefits received thereunder. The equitable.
doctrine which imposes upon a corporation, which has entered into an ultra vires contract, or upon the other party to
such a contract, as the case may be, the obligation to
111 * restore what it or he has *received under the contract,
on repudiating it, applies with· peculiar force when
affirmative relief by way of rescision and recovery of property ·
is sought in a court of equity."
An observation by the New York Court of Appeals in
fiVhitney Arms Co. v. Barlow, 63 N. Y. 62, cited and quoted
in 3 Cook, Corporations, p. 2253,. is peculiarly appropriate to
the case presented here:.
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"That kind of plunder which holds on to the property, but
pleads the doctrine of ultra vires against the obligation to pay
for it, has no recognition or support in the law of this state."
Finally, the law of Virginia is settled in a case of this
kind. In C£ty Coal etc. Co. v. Union Trust Co., 140 Va. 600,
601, the court said, citing with approval News-R. Co. v.
Rockingham Pub. Co., 118 Va. 140:
"We ~re of opinion that where the rights of the public are
not involved, a purely private corporation entering into a
contract in excess of its powers, and receiving benefits thereunder, is es topped from setting up the defense that it was
without power to make it, so far as such estoppel is necessary
to do justice between the parties. This is true as well in a case
of a contract partly performed as in a case of one completely
executed."
For even a clearly ultra vires act directors can be held
liable only where loss ensues to the company. 3 Cook, Corporations, Sec. 682, p. 2255. Certainly, they cannot be required to pay the cost of an ultra vires bargain which has
enri~hed the corporation.

112* *(3) The Court Erred In Admitting In Evidence The
Depositions of Gilpin Willson, Sr., Given In The
Cause of William H. Kable, Et Als v. William C.
Rowland, Offered In Evidence In This Suit By William G. Kable, II., And Marked Plaintiff's Exhicit
No.W.

( 4) The Court Erred In Admitting In Evidence The
Printed Record In The Cause of William G. Rowland
v. William H. Kable Et Als, No. 2117, And Filed
In The Supreme Court Of Appeals Of Virginia,
Offered In Evidence In This Suit By William G.
Kable, II., And Marked Plaintiff's Exhibit No. X.
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( These two assignments of error will be considered together, as they involv~ very much the same principle.)
William G. Kahle, II., the petitioner, offered in evidence,
separate from the rest of the printed Rowland record, the
depositions of Gi_lpin Willson, Sr., in that case. Those devositions were taken upon the issues made up on the pleadings in that suit and not .upon the ·issues made up upon the
pleadings in the suit at bar. Further, these depositions of
Mr. ·Willson were not offered in chief in support of the
charges contained in the petition of William G. Kahle, IL,
but were offered at the conclusion of the taking of the testi. mony offered by the defendant. This evidence was not offered
for the. purpose of impeaching Mr. Willson, nor for the purpose of contradicting inconsistent statements made by
113* him in his testimony in this suit. Certainly, a *party
should be required to specify the purpose for which
such evidence is offered, whether in chief in support of the
averments of his complaint, or whether in rebuttal, or
whether for the purpose of impeaching a witness. It seems
dear from the record that the depositions of Mr. Willson,
taken in the Rowland case, could not have been offered as
ev:idence in chief in support of the a verments contained in
the petition, for the reason that the petitioner had rested his
case and this evidence was not offered until after the def end~
ant had completed taking his evidence. If these depositions
were offered for the purpose of impeaching Mr. Willson as a
witness, or in rebuttal, then they would likewise not be admissible, because a proper foundation had not been laid for
impeaching Mr. Willson and the evidence does not show on
its face that Mr. Willson has made inconsistent and contradictory statements. At least, the petitioner should have
been required to have declared what portions of Mr. Willson's depositions could have served the purpose of contradicting or impeaching him.
The printed record in the Rowland case, which includes
the depositions of Mr. Willson given in that case, was offered
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in evidence by William G. Kahle, IL, presumbaly in proof of
the charge contained in the amended petition that Gilpin
Willson, Sr., was guilty of a breach of trust in that he knew
and approved of the six per cent commissions being paid
by Rowland to Russell in the· uniform transaction,
114* *and that he opposed bringing suit on behalf of the
corporation against Rowland for the recovery of these
commissions and other profits made by Rowland in that transaction. This evidence could not have been introduced in
support of the various other charges made against Mr. Willson by young Kahle for the reason that those charges were
not made in the Rowland suit. Mr. Rowland was merely
charged with a breach of trust in the sale of uniforms to the
Academy and the payment of commissions to Russell, as an
inducement to purchase from him. With this in mind, the
court may better consider whether the Rowland record is
admissible in evidence against Mr. Willson in this proceeding. The statement of counsel for Kahle, in offering this
record in evidence, and the objections to the introduction of
this record by counsel for Mr. Willson, may be found on pages
585-6-7 of the record. In brief, the defendant objected to
the introduction of this record in the evidence on the grounds
that it is incompetent, irrelevant, that it is hearsay, and for
the further reason that Gilpin Willson, Sr., was not a party
to the petition of William H. Kahle and Eleanor Kahle
Miller against William C. Rowland and is not now such a
party.
The law seems to be well settled that the record of another
suit may not be introduced in a different cause against a person who was not a party to the suit in which the record was
made up. In the case of Krebs' Ezors. v. Welch's Admr.,
111 Va. 432, 435, 436, the court held that a judgment in a
suit to which the defendant was not a party was not
115* admissible *in this case. Buchanan, J., in speaking
for the court, said :
"That judgment, it is insisted, 1s not admissible m evi-
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<lence against the appellants for several reasons, among others
that the judgment alone was offered without any other part
of the record; and that even if the whole record has been
offered it would not have been admissible against the appellants, because their decedent was not a. party to the
cause."
"But conceding that the judgment or decree alone sufftciently established the fact it was offered to prove and was
admissible as a link in the appellee's chain of title, it was not, .
under our decisions, competent evidence ag:iinst the appellants to prove that the defendants in that suit were the heirs
of William Cunningham, and that they had acquired his interest and rights under the Krebs deed."

Murray v. Moore, 104 Va. 707, 714. In this case the
defendant, Anderson, on cross examination by plaintiff's
counsel, was asked if he had ever been found guilty of any
other fraudulent transaction by decree of the court in which
he was then testifying, and the witness replied that he never
knew_ or heard of such charges. Thereupon, plaintiff's counsel offered in evidence certain parts of the record in an ended
chancery cause in the same court, in which a deed had been
set aside as fraudulent. The deed secured, among other
debts, a debt of $500.00 due to Anderson, the defendant in
this suit. The court held the record inadmissible. It was
said:
"We are of opinion that the error in the rulings of the
Circuit Court in this connection is two-fold. First, in no
view of the proceedings in the chancery suit was the record
therein or any part thereof relevant or pertinent to the
116* issue being tried in this suit. The plaintiff, *Moore,
was neither a party nor a privy to any party to the
chancery suit, and the introduction of that record or any part
of it in this suit could only serve to draw away the minds
of the jury from the point in issue, and to excite prejudice
and mislead them."
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Winston v. Starke, 12 Gratt. 317, 319. The bill in this
case alleged that complainant was a judgment creditor of William L. White, who, about the titrte of, or shortly after complainant's judgment was rendered, took the benefit of the
insolvent laws in the suit of other creditors; that before his
insolvency White made a conveyance to Joseph Starke,
'T'rustee, for the benefit of White's wife and child; that this
conveyance was assailed in the Circuit Court of Hanover as
fraudulent and was so adjudged by a decree of that court as
· to a certain amount of money ; that by ·subsequent decree
Starke, Trustee, was directed to pay to the attacking cred"'."
itor a part of said sum, leaving the residue liable for White's
debts, of which that owing to complainant had priority. The
bill referred to the papers and proceedings in this cause as
evidence, and complainant filed with his bill abstracts from
the record in that case. The only proof offered by complainant on the issue of fraud was the record of Starke v. Bowles,
to which complainant was not a party, nor was he in privity
·with any party thereto. The court said:

"This record and the abstracts therefrom were objected to
as inadmissible; and on well settled principles the objection
v.~as well taken. It was wholly irrelevant to the issues of
fraud ( if made up between these parties) that in an117* other case, at a different time, between different *parties, and upon other evidence, the same or a like issue
had been decided. The fact that such decision had been made
is immaterial, and could not be proved. With much less appearance of reason can it be said that the record might be
used as evidence not only of its own existence, but also to
prove the facts upon which t4e decision therein was rendered.
Jn any case in which a record is relied on as evidence, it must
conclude both parties to the case, or neither. It is perfectly
clear that Winston was not bound by the decree in Starke v.
Bowle_s; he was no party to it; had no opportunity to offer
evidence, to be heard at the trial, or to appeal if aggrieved
by the decision; he was not bound by the decision that White's
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deed to Starke was void to the amount of one thousand four
hundred and eighty-three dollars and ninety-six cents, and
good for all- beyond that sum. If he had· the evidence, he
might have assailed the deed as wholly fraudulent, and therefore. void. Winston not being concluded, Starke stands in
the same condition."
Rowe v. Smith, 1 Call. 487. In a writ of right the deinandarit offered in evidence the depositions of two witnesses, then
deceased, taken in the same court in an action of trespass
of Rachael Rowe, plaintiff, (now the defendant) and
Beadles, defendant in the former suit. The trial court overruled the defendant's objection to the introduction of these
depositions because it appeared that the action of trespass .
was brought by Rachael Rowe, who is the same Rachael Rowe,
now the defendant, for a trespass supposed to be committed
by Beadles on the premises now in dispute, who claimed the
lands under the present demandant. The appellate court held
that the depositions were not admissible and reversed the
judgment for the reason that the depositions were admitted
in evidence :

"* * * against the appellant John, who was not a
*party in the action of trespass aforesaid, and does
not claim or hold the said ·premises from or under the
said Rachael Rowe or Justice Beadles, and who, not having
had the liberty of cross examining the said witnesses, should
not be injured or bound by what he was not allowed to contest."
118*

In the case of Reed and McCormick v. Gold, Receiver, 102
Va. 37, 50, the court had this to say:
"The deposition of John O. Crown, offered in evidence by
defendants, was objected to by the plaintiff, and excluded by
the court, and this constitutes another assignment of error.
The witness Crown was dead when his deposition was offered.
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It had been taken and read in the chancery cause more than
a year before the answer of Reed and McCormick was filed
in this suit. The plaintiff, by counsel, waived the objection
that the answer had not been filed when the deposition was
taken and that difficulty is at an end. The fact remains,
however, that the issues in the chancery cause in which the
dc~position was taken are not the same as the issues in the
action at law in which it was offered. Complete mutuality
or identity of parties is not necessary, 'it being sufficient if
the point or matters in issue were the same in both cases, and
the party against whom the evidence is offered, or those under
·whom he claims, had full power of cross-examination.'
3 Greenleaf on Evidence ( 15th Ed.), sec. 341. The reason
for this is plain. The proof must respond to the allegation
and plea, and, if a witness in his deposition testifies with respcet to a matter not in issue, his testimony would be immaterial, and might with safety and propriety be passed by without challenge or cross-examination, and in such a case to
permit it to be read in another suit upon a different state of
the pleadings would operate a surprise and in injustice."
E. S. Bonnie & Co. v. Perry, 117 Ky. 459, 78 S. W. 208.
In this case the inclusion of the stenographic report of testimony previously given by a witness before a Referee in another action, which was shown to the witness, verified
119* and *adopted as part of his deposition, was held not
competent, being merely hearsay. The court said:

"Whether the stenographer who took the notes of the testimony was dttly sworn, or whether the copy is authenticated as
it should have been to have entitled its reception, we do not
consider; for, if so, its injection in that form as the testimony of the witness in this case was still an improper practice. It was incompetent as evidence in this case. It is nothing here, at best, but hearsay. The fact that the witness
said that he said it, on another occasion and in another action,
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makes it none the less hearsay. The right to confront the
witness, to see and hear him testify, to cross-examine him
upon the points in issue in the instant suit, to have his own
language reported, are matters of right given to a party, and
of inestimate value to the court in its endeavor to arrive at
the truth. The exceptions to that part of the deposition
should have been sustained."

Wilgus v. Germain (9th Cir.), 72 Fed. 773, 775. In this
case the court refused to admit the evidence of the defendants
given in a prior case for the reason that they were not parties
thereto. Considering this question, the court said :
"It is not claimed that either of the defendants in this
action was a party to the prior litigation, but it is contended
that two of them were so intimately connected with the trial
of the former cases that they are now precluded from saying
that the judgment in those actions is not conclusive of the
issues presented in this. * * * * * * * It is not shown in
this case that either of the defendants in this action had any
control or management of the defense in either of the prior
cases. It is not shown that they appeared, in person or by
counsel, to offer evidence or to cross-examine witnesses, or
that they could have done so. The whole extent of their connection with the former litigation consists in the fact that
Newton was the secretary and treasurer of the Harper &
Reynolds Company, and was a witness in that cause, and
that the defendant Germain was a stockholder in the Fermain
Fruit Company, and was in court at the time of the
120* trial, and was a *witness in that case, and ..took a leading part in the defense, and that it appeared that the
defendants who are now defending this action had sold the
lawn sprinklers which were the subject of the prior actions
to the corporations defendant in those actions. This falls
short of establishing the facts on which an estoppel by record
must depend."
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We earnestly submit, therefore, that the lower court erred
in considering the record made up in the Rowland case and
in reading against Mr. Willson the evidence offered in that
case. To what extent the evidence offered in the Rowland
case influenced the trial court in concluding that the agreement between Rowland and Russell for the payment of six
per cent commission was secret, unknown and unapproved by
:Mrs. Whitehead and other directors and Trustees, and Judge
Ker of the Corporation Court of Staunton, we are unable to
determine. It must be borne in mind that Mr. Willson has
testified in this case that the other members of the Board of
Directors of the corporation knew of the agreement between
Rowland and Russell, and that Ro'Yland was paying Russell
six per cent commission (R., p. 453), even though they.were
not willing to admit it.
Let us see what the evidence offered in the case of William
G. Kahle, II., v. Gilpin Willson, Sr., proves with relation to
the uniform transaction, exclusive of the testimony of Mr.
Willson given in the Rowland case and exclusive of the entire
record in the Rowland case offered in evidence by petitioner.
We will first look to the evidence .offered on behalf of the petitioner, William G. Kahle, II., and we find that the only
121 * evidence having any bearing on the uniform *transaction is contained in the depositions of W. H. Steele
and the depositions of T. G. Russell. The evidence of W. H.
Steele discloses in substance the following facts (R., p. 154,
Q. & A. 20 top. 159, Q. & A. 9, inc.): that he first interested
himself in the uniform transaction about the year 1925 or
1926; that he took a more active interest in the quality of the
goods and prices charged between 1932 and 1933 and there
·was considerable correspondence between him and Rowland;
that Rowland and Mr. Willson are friendly; that his
(Steele's) salary as treasurer was reduced to $175 per month
because of the interest he took in the dealing between Russell
and Rowland in the uniform transaction; that he understood
this was the cause for the reduction of his salary from the
attitude of Mr. Willson and Mr. Rowland; that Mr. Pratt
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told him that while he could be a Trustee for life that he was
not treasurer for life. Steele was recalled to the stand and
testified in substance (R., p. 201, Q. & A. 5 top. 206, Q. & A.
24, inc.): that he felt an injustice had been done to him because of his effort to effect what he regarded as an abuse in
the uniform situation; that Mr. Willson was familiar with the
uniform transaction and that he told Steele on one occasion
that he was surprised at the amount Rowland was charging;
that he (Steele) had asked for a bid from Rowland in 1935
on the uniforms, but that :Rowland refused to send it; that
instead, Rowland went to Staunton and talked to Mr.
Willson, but the witness does not say about what;
122* *that the matter of securing bids on uniforms ·was
taken out of Steele's hands, so Steele was informed by
Mr. Pratt, and turned over to Ted Russell with direction to
secu~e bids; that Rowland thought that Ted Russell had
caused him a good bit of trouble by his criticisms and that
Rowland had written to Steele about this ; that the first school
session when Steele requested bids on uniforms was 1934-35
and that year there were only two other bids beside Rowland's; that the matter of securing bids on uniforms was
placed in the hands of the Quartermaster by resolution of the
Board of Directors, the Quartermaster being T. G. Russell;
that Steele did not continue his activities in the uniform
situation because the uniforms had been taken out of his
hands ; that he had gotten sufficient information, up to the
point when he was relieved of getting bids on uniforms, t<;>
prove to him considerable profiteering had been going on in
the sale of uniforms; that even after this he continued looking into the ·uniform situation, but he does not disclose what
he learned.
Steele was again recalled and testified in substance (R., p.
271, Q. & A. 35 to p. 272, Q. &. A. 37, inc.) : That the
Academy made a net profit in the Quartermaster Department
of $20,202.83, this profit being made from the sales of uniforms and other supplies to the cadets ; that had it not beeri
for these sales the school would have lost heavily. Also (R.,
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p. 277, Q. & A. 57), that from the operation of the acade~ic
department of the school in the years 1921-22-23 there was
a total loss of $15,865.00, which was over come by the
123* sale *of military and academic supplies at a profit for
the three years of $67,027.77, giving a net profit of
$51,162.77. Steele was again recalled and testified in substance (R. p. 572, Q. & AS.): that William C. Rowland's
bids on uniforms for the year 1936-37 was accepted as the
lowest bid. At page 575 of the record there is a comparison
of the bids of the different manufacturers, showing that Rowland's bid was lower than any of the others, and that Rowland
left the meeting of the directors when they considered bids
on uniforms. Page 577 of the record shows that Rowland
was the low bidder for the year 1935.
The evidence of T. G. Russell, taken after the defendant
had completed his evidence, discloses in substance the following facts (R., p. 560-a, Q. & A. 4 to p. 571, inc.): that in
1935 T. G. Russell received a notice from Mr. Willson to get
bids from W. H. Steele and to secure further bids on uniforms; that he got the bids from Steele and that he also received bids from manufacturers of uniforms other than Rowland. The remainder of the testimony of this witness merely
shows that for the years 1936 and 1937 bids were likewise
obtained from Rowland and other manufacturers of uniforms.
The following, in substance, constitutes all the evidence
offered by the defendant, Gilpin Willson, Sr., in regard to
the uniform transaction R., p. 358, Q. & A. 245) : Rowland's
uniforms showed up better than those of most other schools
and compared well with New York Military Academy, Culver, Valley Forge Military Academy and Georgia
124* Military Academy; *that the prices the Staunton
Military Academy paid for the Rowland uniforms
were in line with the prices paid by these other schools; and
that the Academy in thirteen years made over $300,000 profit
on the uniforms purchased from Rowland. (R., p. 412, Q.
& A. 106 to Q. & A. 107, inc.) : Willson was not in the pur-
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chasing department, charged with purchasing uniforms and
supplies; on the face of the transaction it looked like Rowland .
had a monopoly on the uniform business. (R. p. 417, Q.
& A. 139 to p. 421, Q. & A. 165, inc.) : Mr. Willson has
known William C. Rowland for thirty some years, he is a
friend of his, but Mr. Willson has never visited in Rowland's
home; that he knew that Colonel Russell was receiving six
per cent on the sales of Rowland since 1906 or 1907, or in
other words, ever since the contract was made with William
G. Kahle; that Mr. Willson did not approve of the Academy
bringing suit against Mr. Rowland at the time it was brought,
although he thinks it is a debatable question as to whether
suit should have been brought against Rowland; that after
Mr. Willson became President bids were always accepted on
uniforms. Mr. Willson denies that W. H. Steele was discharged because of his investigation of the uniform transaction and instead states that Steele was "fired" because he
would not do his work; that the only recollection that he has
that any of the beneficiaries of the trust made inquiry as to
why Steele was discharged is that William G. Kahle, IL,
made such inquiry when he was drunk; that Mr. Willson and
Mrs. Whitehead are now getting along very nicely.
125*
*Gilpin Willson, Sr., was recalled and testified in
substance (R., p. 451, Q. & A. 1 top. 453, Q. & A.
10, inc.) : That he knew in 1908 that Colonel Russell was
receiving commissions from Rowland on the uniform sales
and he learned in 1910 that the commissions paid amounted
to six per cent; that he knew after vVilliam G. Kable's death
that Russell continued to get six per cent from Rowland on the
uniform sales. Mr. Willson stood for the contract between
Rowland and Russell because it was entered into by Colonel
Kahle, the man owning all of the stock of the corporation;
that he had talked over the matter with W. H. Steele and
the other members of the Board time and time again ; that
it was perfectly "cognizant" to every member of the Board
that Rowland was paying Russell commissions on the sale of
uniforms.

100

Supreme Court of Appeals of Virginia

There were a few exhibits offered by both William G.
Kahle, II., and Gilpin Willson, Sr., but these exhibits were
simply in support of the testimony already given and to which
we have referred.
The court may see that the evidence offered in the case
against Mr. Willson, other than the record in the Rowland
case, is very sparse, and wholly inadequate to prove the
charge that Mr. Willson was guilty of negligence-such a
degree of negligence as will amount to fraud-as to hold
him responsible for the payment of the profit made by Rowland out of the uniform transaction. In the first place, this
evidence does not prove what the actual transaction
126* was be-*tween Rowland and Ru_ssell, but mer.ely shows
. that Rowland did pay Russell a six per cent commission on the sale of uniforms. The evidence does not
prove that the corporation paid excessive prices for the uniforms, nor does it prove that the Academy bought uniforms
of an inferior quality. It does not prove that Mr. Willson
was the only director, other than Rowland and Russell, who
knew of this transaction, although this is alleged by the
petitioner as one of the material facts upon which he bases
his claim. The evidence does not prove that Rowland would
have reduced the sale price of uniforms by six per cent had
demand been made upon him by the school, nor does it prove
that Mr. Willson could have obtained a lower price for uniforms had the matter been taken up with the Board of
Directors. The record does not prove that Rowland added
to the usual cost price of the uniforms an additional six per
cent in order that he might pay Russell. The evidence in
this case does not prove why the six per cent was paid to
Russell by Rowland, and the court might as well infer th~t
·'it was paid for work that Russell perfoqned on behalf of
Rowland in taking measurements, arranging for fittings and
alterations, and the distribution of uniforms among the
cadets; just as the petitioner would have the court infer that
the commission was paid in order to induce Russell to violate
his duty to the corporation and trust.
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At best, the evidence offered in this case merely proves
that during Colonel Kable's life time there was an·agreement
between Colonel Kahle, William C. Rowland and
127* Thomas H. Rus-*sell, by the terms of which Russell
was to receive six per cent commission from Rowland
on the sale of uniforms to the Staunton Military Academy;
that Mr. Willson, then a director of the Staunton Military
Academy, a corporation, knew of this contract and that Rowland was paying Russell six per cent commission; that Mr.
Willson knew that this arrangement was continued after
Colonel Kable's death; that Mr. Willson had discussed this
arrangement with the other members of the Board of Directors of the corporation; and that no protest or objection was
made theretq; that Mr. Willson, as did other members of the
Board, investigated and compared the prices paid by the
Staunton Military Academy with trose paid by other leading
military schools in the country, and that the prices that they
paid were in line with the prices paid by others; that the
quality of the goods pu.rchased from Rowland was equally
as good as that purchased by other schools, such as Culver,
Valley Forge, etc.; that the Staunton Military Academy, over
a period of thirteen years, made a profit of over $300,000
out of the resale of its uniforms to the cadets ; that Mr. Willson honestly considered that the arrangement the Academy
had for the purchase of uniforms from Rowland was good
business in view of the profit made from the sale to the
cadets ; and that he was willing to follow a precedent in the
administration of his trust and the management of his corporation that was approved and set by his predecessor in title
and the donor of the trust, William G. Kahle.
128*
*Again, we say, that this evidence is wholly inadequate to prove negligence on the part of Gilpin Willson, Sr., in the manner and form charged in the petition filed
against him in this cause. On the contrary, this evidence
proves that Gilpin Willson, Sr., is an honest and honorable
man, who acted in relation to this matter as any reasonably
prudent and careful business man would have acted. Quite
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obviously, he acted in the same manner as he would have done·
in his own personal dealings and for his own personal good.
The evidence sho\vs that Mr. Willson received nothing from
the uniform transaction, had no inducement for approving or
acquiescing in a transaction that was fraudulent and that
would result in a loss to the Academy; but on the contrary,
his acquiescence was due entirely to the fact that he knew
the corporation was deriving large profits from the uniform
deals which would enure to the benefit of the beneficiaries
of Colonel Kable's trust. Mr. Willson's primary concern was
his loyalty to the trust imposed in him, and he must have
been influenced in acquiescing in the agreement between Rowland and Russell by this injunction contained in Colonel
K.able's will (R., p. 55) :
"It being remembered that I always desired, as a stockholder, all such expenditures to be made as appear reasonable
and proper in the exercise of a fair businesslike discretion,
and that it is 111,y desire that 111,y said Trustees in voting said
stock shall be actuated by like motives."
129*

*The Rowland Record.

If the court permits the introduction of the printed record
in the case of William C. Rowland v. William H. Kahle et
als, then the deft:!ndant will have read against him the evidence of W. H. Steele, which contains statements of fact not
contained in his evidence in the case at bar, ·and further, the
evidence of the following witnesses: William C. Rowland,
\i\'alker E. Linville, Mrs. Thomas H. Russell, J. M. Perry,
W. S. Morris, Joseph Taylor, Frank Carelli, Mrs. Whitehead, and numerous exhibits having a bearing upon the transaction betvveen Rowland and Russell. It should be Mr. Willson's privilege to be confronted with these witnesses, if they
have anything to say against him, and that he be afforded
the opportunity of cross-examining them in detail about any
fact that tends to prove the charge made against Mr. Willson.
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He should be afforded an opportunity to take such evidence
he may have to off-set the effect, if any, of the numerous exhibits filed in the Rowland suit.
130*

*(5) The Court Erred In Holding That Gilpin Willson, Sr., Was Recreant To His Trust In Acquiescing ·
In The Dealings ·Between William C. Rowland And
Thomas H. Russell With Regard To The Sale Of
Umfornis To The Staitnton Military Academy; and
Further, The Court Erred In Removing Gilpin WillSQ1t, Sr., As Trustee Under The Will Of William, G.
Kable, Deceased.

(6) The Court Erred In Holding That Gilpin Willson,
S1~., Is Equally And Jointly And Severally Liable With
William C. Rowland For Rowland's Wrongful and
Fraudulent Breach Of His Fiduciary Du,ty To His
Trust And The Staunton Military Academy, Incorporated, and In Further Holding That Gilpin Willson,·
Sr., Is· Liable For The Payment Of All Such Sums
Of 1lfoney Found To Be Owing By Willia·m C. Rowland To The Corporation And Trust By Reason Of
His Dealings With Colonel Thomas H. Russell In The
Sale Of Unifornis.
( These two assignments of error will be considered together, as they involve a consideration of the same evidence
and the same principles of law.)
As heretofore shown in a consideration of the grounds of
demurrer, this is a suit against Gilpin Willson, Sr., in his
capacity as Trustee. He was made a party and required to
answer in his individual capacity and as Trustee. He was
not required to answer and account for his dealings ·with the
Staunton Military Academy, Incorporated, in his official
capacity as a director and officer of that corporation. We still
insist, therefore, that the court could have considered
131 * *only whether Mr. Willson was recreant to his trust,
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and not whether he violated his duty as an officer and
director of the corporation. This que.stion has been fully
considered, but in view of the holding of the lower court we
will now consider not only the charge made against Mr. Willson for breach of his fiduciary relation as Trustee, but alsd
we shall consider at this point whether Mr. Willson has
breached his duty as a director and officer of the corporation.
(We wish to make it clear that in our reference to the
printed record in the Rowland case that we do not concede
that this record is admissible as evidence against Mr. Willson.
We have already presented our views as to what the evidence
in the Willson case discloses, but in view of the fact that the
lower court has based its judgment upon the evidence taken
in the Rowland case, as well as the evidence in this suit, we
rder to that record to show that that evidence, also, does not
disclose liability on the part of Gilpin Willson, Sr.).
William G. Kahle, II., Has No Interest To Complain
Of A Loss By Reason Of The Uniform Transaction.
As heretofore explained in detail, Mrs. Whitehead is the
sole beneficiary under the trust who would have a right to
complain that a part of the "net income" had been withheld
from the trust by the corporation because of the agree132* ment *between Rowland and Russell. We, of course,
do not concede that any of the beneficiaries could
complain, but, if so, Mrs. Whitehead is certainly the only one
entitled to assert any claim. The commissions were paid to
Colonel Russell up until the time that he became ill about 1931
and were not thereafter paid (Rowland R., p. 129, 133). The
eldest of Colonel Kahle' s children, Eleanor Kahle Miller, became of age and thus entitled to one-ninth of the "net
income" in July, 1932; William G-. Kahle, IL, became of age
and thus entitled to one-ninth of the "net income" in June,
1933. By direction of Colonel Kable's will his widow, now
Mrs. Whitehead, was to be paid all of the "net income" from
the operation of the Academy until her children became
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twenty-one, at ~vhich time they were to receive one-ninth,
each, of the "net income." Colonel Kahle defined the "net
income" to be the balance of the earnings of the Academx
after the payment of certain taxes, costs of operation and
maintenance. It seems clear, therefore, that if any of the
beneficiaries were entitled to the six per cent of the cost price
of the uniforms paid to Rowland by the Academy, that it
would be Mrs. Whitehead, because she was the only beneficiary entitled to the "net income" during the period that
Rowland paid to Russell the six per cent.
(In order that we may not burden the court with repetition,
we direct its attention to the argument made in the consideration of the error committeed by the lower court in holding
Gilpin Willson, Sr., liable for the payment of the
133* *premiums on the $50,000 life insurance policy.
Specific reference is made, therefore, to the second
error co1nplained of under the decree of May 18, 1940, adjudicating the principles of the cause, pages 93 to 97, inclusive,
of this petition.
Staunton Military Academy Not Entitled To
Recover Commissions Paid By Rowland To Russell.
·
While we do not concede that this is a fact, the petitioner,
\Villiam G. Kahle, II., represents to the court that he is
suing not only on his own behalf and on behalf of his co-beneficiaries, but also on behalf of the Staunton Military Academy, Incorporated .. If this be true, it is equally clear that
the corporation is not entitled to recover the commissions paid
by Rowland to Russell for this reason : if Rowland had sold ·
the uniforms to the Academy at six per cent less than the price
actually charged, this would have resulted in an increase in
the net profits and not an increase in the capital structure of
the corporation. By direction of Colonel Kable's will all the
'':'let income" was to be paid to Colonel Kahle' s widow, now
Mrs. Whitehead.
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(Again, in order that we may avoid repetition, we direct
the court's attention to the argument made in the consideration of the error committed by the lower court in holding
Gilpin Willson, Sr., liable for the payment of the
134* premiums *on the $50,000 life insurance policy. Specific reference is 1nade, therefore, to the second error
complained of itnder the decree of May 18, 1940, adjudicating the principles of the cause, pages 97 to 108, inclusive, of
this petition.)
Evidence In This Suit, Exclusive Of The Printed
Record In The· Rowland Case, Does Not Prove
Liability On Willson In The Uniform
Transaction.

In the argument made as to the third and fourth assignments of error·under the decree of May 18, 1940, adjudicating the principles of the cause, we have fully considered and
analyzed the evidence introduced in the suit of William C.
Kahle, IL, v. Gilpin Willson, Sr., exclusive of the printed
record in the suit of William C. Rowland v. William H. Kahle
et als. It would be mere repetition to reconsider this, but as
it is important that this evidence be considered in dealing with
the error committed by the court in holding Mr. Willson
liable on the uniform transaction we specifically direct the
court's attention to the argument made in considering the
admissibility in evidence of the Rowland rec01~d, pages 120 to
129, inclusive, of this petition.
135*

*Liability of Trustee For Acts Of Co-Trustee.

The Virginia authorities, as well as others, clearly define
the liability of a trustee for the acts of a co-trustee. A brief
reference to these authorities will suffice to show that liability
in such a case is predicated upon such gross negligence as to
amount to fraud, and such must be distinctly and conclusive-·
ly proved.
·
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An old, but leading, case in Virginia, many times cited and
approved, is the case of Boyd's E.xors. v. Boyd's Heirs, 3
Gratt. 113. In this case certain property was sold by the
Executors of James Boyd, deceased, and the proceeds from
-the sale were collected and handled by one of the Executors
to the exclusion of the other. The court held that in making
sale of the property and collecting the proceeds, the Execu. tors should be held to account as trustees, and then the court
proceeded to define the liability of one trustee for the misappropriation of funds by a co-trustee. Allen, J., in delivering
the opinion of the court, said :
. "The Court is further of opinion, that in this transaction
the executors acted as trustees, and as such can be liable only
for their respective receipts, unless some circumstances of
fraud, or of gross neglect amounting to fraud, appeared in the
case. And where, as in this case, the sale was made, and was
necessary, to accomplish the purposes of the trust, the proof
of such fraud should be distinGt and conclusive to charge one
trustee for the receipts of another .
."The Court is further of opinion, that in this case
there is no ground for the imputation of *any fraud to
either of the trustees, Taylor or M'Clanahan, in acquiescing in the payment of the proceeds arising from the sale
of the land to their co-trustee, Thomas Wilson; and much less
in their omission to call upon him to pay over such funds to
them; * * *"
136*

Griffin's E.,~or. v. Macaulay, 7 Gratt. 476, 578. It was
Ukewise held in this case that in the absence of fraud a trustee
is not liable for the misapplication of fut19s by a co-trustee.
·.Liability Of A Director Of A Corporation For
Acts Of A Co-Director.
The liability of a director of a corporation for the acts of
his so-director seems to have been well defined by the author-
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ities in this state, as well as other jurisdictions. This liability
is based upon negligence in the management of the corporate
affairs. In order to have a proper un_derstanding of the case
at bar it will be well to .-efer first to the authorities defining
a co-director's liability.

Ballantine on Private Corporations) Sec. 116, p. 363:
"To render directors or other officers of a corporation
liable to it for the fraudulent or wrongful acts of other of. ficers, they must have participated therein, or else they must
be chargeable with negligence. The loss must be the result
of a culpable failure on their part to discharge a duty which
they were under to the company with respect to the selection
or supervision of the guilty officers."
In 7 C.

J. 788, the

rule is thus stated :

137*

*"The degree of ca~e to which the bank directors
are bound is that which ordinarily prudent and diligent
men would exercise under similar circumstances."
A leading case in Virginia, defining the liability of a
director for the acts of a co-director is Berta E. Williams v.
Fidelity Loan & Savings Co.) 142 Va. 43, 68. In this case Mr.
Justice Campbell, in delivering the opinion of the court,
quoted with approval from the case of Briggs v. Spaulding,
141 U.S. 148,35 L. ed. 662:
"We are dealing now with their responsibility to stockholders, not to outside parties-creditors and depositors. It
is unnecessary to consider what the rule may be as to them.
Upon a close ezamt'.natfon of all the reported cases) although
'there are 1nany dicta not easily reconcilable, yet I have found
no judgnient or decree which has held directors to account,
except when they have themselves been personally guilty of
some fraud on the corporation) or have known and connived
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at some fraud -in others, or where such fraud 111,ight have been
prevented had they given ordinary attention to their duties.
I do not mean to say by any me:i.ns that their responsibility
is limited to these cases, and that there might not_ exist such
a case of negligence or of acts clearly ultra vires. as would
make perfectly honest directors personally liable. But it is
e,;,rident that gentle11ien selected by the stockholders from their
own body 011,ght not to be fudged by the sanie strict standard
as the agent or trustee of a private estate. Were such a rule
applied, no gentleman of character and responsibility would
be found willing to accept such places." ( Emphasis that of
the court.)

In the case of Winston v. Gordon, 115 Va. 912, 80 S. E.
i61, Judge Keith quoted with approval the rule laid down in
1 Morzwetz on Private Corporations, Sec. 552:
138*

'

*"The plain and obvious rule is that directors impliedly undertake to use as much diligence and care
as the proper performance of the duties of their office require.
What constitutes a proper performance of the duties of a
director is a question of fact, which must be determined in
each case in view of all the circumstances-the character of
the company, the condition of its business, the usual methods
of managing such companies, and all other relevant facts must
be taken into consideration." · ( Emphasis supplied).
This statement is particularly applicable in the case at bar.
Young Kahle assumes that Mr. Willson is liable for the loss
occasioned by Rowland's acts because the Supreme Court
o:f Appeals affirmed the judgment against Rowland. In other
words, Kahle takes the view that because Rowland is liable
\Villson is liable, without any reference to the difference in
th~ facts in the two cases. The character of the Staunton
Military Academy, the condition of its business, the usual
methods of managing that corporation and all other relevant
facts in this case must be taken into consideration in deter-
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mining whether Mr. Willson should be held liable for the
dealings between Rowland and Russell.
It is, also, equally well settled by the authorities that before
a director may be held liable for the acts of his co-director,
it must be shown that the acts complained of resulted in a loss
to the corporation. The following authorities sustain this
proposition: 4 Fletcher, Cyc. Corporations, p. 3660, sec. 2407:

"Liability as Dependent upon lnjitry to Corporation. To
render the·.officers of the corporation liable to it in an action
for fraudulent or wrongful acts, or negligence, it is
139* necessary, of course, *to show damage to the corporation as the direct result of such acts or negligence."
13 Ani. Jur. p. 942, sec. 989:
"The directors of a corporation are bound to use due care
and to be diligent in respect to the management and administration of the affairs of the corporation and in the use or
preservation of its property and assets ; for a breach of neglect of duty in such regard they are liable to losses or injuries
proximately resulting."
3 Thompson, Corporations, Sec. 4100; as to the liability of
directors for negligent management of the corporation this
author has this to say :
"They are, therefore, liable, affirmatively or negatively, to
some extent at least, for losses happening through their
negligence.'~

In the case of lltf arshall v. F. & M. Savings Banll, 85 Va.
676, 682, the court approved the following statement in the
·
American and English Encyclopedia of Law:
"The directors of a bank have the general control and government of its affairs, and constitute the corporation. Thev
'
.,
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are bound to exercise ordinary skill and diligence and are
liable for losses resulting from the mismanagement of the
affairs and business of the bank."

Wallace v. Lincoln Savings Bank, 89 Tenn. 630, 155 S. W.
448, 24 Am. St. Rep. 485. In a suit to hold directors liable
for mismanagement whereby the bank had been reduced to
insolvency, the court had this to say (24 Am. St. Rep. 636):
"Assuming their responsibility if loss occurred, did the
bank sustain any loss as the direct consequence of the negligence of the defendant in not preventing such use of the
bank's funds by its own cashier? We think no such loss is
shown.''.
(P. 637) "An action at law lies in favor of the
140* *corporation against directors for malfeasance, misfeasance or negligence in office, whereby loss or damage has resulted."

Barnes v. Andrews (D. C., S. D., N. Y.), 298 Fed. 614,
616, 617. This was a suit by a receiver of Liberty Starters
Corporation against Charles Lee Andrews to enforce defendant's alleged general liability for the collapse of the enterprise and for his specific liability for over payment to Delano.
Liability for the collapse of the enterprise was based upon
defendant's alleged general inattention to his duties as director. Learned Hand, J., in delivering the opinion, had the
following to say :
"The plaintiff must, however, go further than to show that
he should have been more active in his duties. This cause of
action rests upon a tort, as much though it be a tort of omission as though it had rested upon a positive act. The plaintiff must accept the burden of showing that the performance
of the defendant's duties would have avoided loss, and what
loss it would have avoided. I pressed Mr. Alger to show me
a case in which the courts have held that a director could be
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charged generally with the collapse of a business in respect
of which he had been inattentive, and I am not aware that
he has found one."
"Before this cause can go to a niaster, the plaintiff 1nust
show that, had Andrews done his full duty, he could have
made the co1npan31 prosper, or at least could have broken its
fall. He must show what sum he could have saved the conifany. Neither of these has he made. any effort to do."

"The defendant is not subject to the burden of proving that
the loss would have happened, whether he had done his duty
or not. If he were, it would come to this: That, if a director
were once shown slack in his duties, he would stand charged
prima facie with the difference between the corporate treasury as it was, and as it would be, judged by a hypothetical
standard of success."
141 *

*Martin v. Hardy, 251 Mich. 413, 232 N. W. 197.
This was a suit to hold directors liable for neglect.
It was held that certain of the directors exercised proper
care. As to director Hermann, it was said:

"Director Hermann was negligent, but there is no evidence
that his negligence resulted in any loss to the business. Therefore, he may go in with the other directors against whom the
record shows no actionable negligence.
Gilpin Willson, Sr., Was ,Not Negligent In Regard To
The Uniform Transaction; The Academy Suffered No
Loss By Reason Of That Transaction; Gilpin Willson, Sr.,
Received Nothing From The Corporation For Which He
Must Be Held To Restore.
Having referred to the pertinent authorities defining the
liability of a trustee for the acts of his co-trustee, and the
liability of a director for the acts of his co-director, let us consider the principles laid down by these authorities in connec-
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tion with the facts and circumstances in this case.
In the first place, we again make reference to the fact
that Mr. Willson was required to answer only in his individual capacity and in his official capacity as Trustee under the
Kahle trust. As heretofore pointed out, the only relief that
could be obtained by the petitioner in this regard is the removal of Mr. Willson as Trustee, for there is no showing,
nor is there even any claim, that Mr. Willson did not
142* *pay over to the beneficiaries of the trust all of the
net proceeds received by the Trustees from the operation of the Academy. Mr. Willson; as further pointed out,
had his duties as Trustee defined by the will and these duties
were limited to the voting of the corporate stock, and the
collection and payment to the beneficiaries of the trust the
'"net income" paid as dividends on the stock. The record in
this case shows· that Mr. Willson has faithfully performed
his duties as Trustee and that he acted in this capacity solely
in the manner directed by the will. In fact, the only evidence
as to Mr. Willson' s acts as Trustee is that given by him. He
testified that the only action he had ever taken as Trustee was
such as authorized and directed by the will of Colonel Kahle,
creating the trust. At page 330 of the record the following
question and answer were given :

"Q. As a Trustee of the Staunton Military Academy, have
you ever taken any other action other than directed by the
will, namely, to vote the shares of stock and to receive the dividend which came from the Staunton Military Academy for
the benefit of Mrs. Kahle and afterwards of these children?"
"A. I have not."
We have heretofore pointed out the distinction between
the official capacity held by Mr. Willson as Trustee and the
official capacity held by him as director of the corporation:
that, as director, he was charged with different duties and ·
a different measure of liability from those imposed upon him
as Trustee; that, as Trustee, he had no authority in the man-
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agement and control of the corporation; and that, as
*director and officer of the corporation, he had no
authority to act in carrying out the trust created by
the will of Colonel Kahle. It seems quite apparent, therefore,
that Mr. Willson cannot be held guilty of a breach of trust
as Trustee under the will of Colonel Kahle, for the reason that
the powers and duties in1posed- upon him as Trustee in no
way authorized or charged him with taking any action in
regard to the agreement between William C. Rowland and
Colonel Russell in the sale and purchase of uniforms. As
Trustee, he was without official authority to take any action.
Therefore, if any action shoµld have been taken by him, and
if he may be charged with any liability for Rowland's and
Russell's dealings, it must be predicted upon his duty and
liability as a director and officer. of the Staunton Military
Academy, Incorporated; a position which he held prior to the
creation of the trust and since its creation; a position that
Colonel Kahle, as donor of the trust, recognized as separate
and distinct from that held by the Trustees named by him in
his will.
Let us now, therefore, consider the liability, if any, of
Gilpin Willson, Sr., as director and officer of the corporation,
for the dealings of Rowland witk the corporation in the sale
of uniforms, and the agreement that existed between Rowland and Russell, calling for the payment of six per cent commission on the sale of uniforms.
We deny that the record in ths case, or any part thereof,
shows that Gilpin Willson, Sr., was negligent in
144* acquiesc-*ing in the purchase of uniforms by the school
from Rowland, and in taking no steps to see that corporate .action was taken to put an end to the agreement between Rowland and Russell. In considering whether Mr.
,villson was negligent in regard to this transaction, we must
consider the facts and circumstances in ·the same light as they
appeared to Mr. Willson. With the knowledge of what facts
and circumstances is Mr. Willson charged? He knew that
Row land was selling uniforms to the A~ademy ( all of the
143*
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officers and directors of the corporation knew this and, in
fact, Rowland's contract with the school was authorized and
approved); he knew that Rowland paid a commission to Russell during Colonel Kable's life time and that this practice
begin at the instance of Colonel Kahle and with the approval
of the directors of the corporation, of which he was a member
at the time of the original contract; he knew after Colonel
Kable's death that Rowland continued to pay commissions
to Russell on the sale of uniforms and that the amount of this
commission was .-six per cent 6n the sale price; he knew that
Colonel Kahle, the donor of the trust, and prior to his death
the sole owner of all the stock of the corporation, had considered that the payment to Russell of commissions op the
sale of uniforms was beneficial to the Academy and that this
practice constituted good business; he knew ( if Mr. Willson' s
statement be taken as true) that Mrs. Whitehead, and all the
directors and officers of the corporation, knew that Rowland ·,
was paying Russell a commission on the sale of um145* forms and that they *approved it, and that this question had been discussed in the Board of Directors and
no objection raised; he knew that the uniforms were being
purchased at a price which he considered reasonable and that
was in line with the price charged by other manufacturers of
uniforms ; he knew that the school resold these uniforms to
the cadets at very substantial profits; he knew that the Academy was not paying Russell any additional compensation
or commissions in the uniform transaction; he knew that he
was not receiving any compensation or pay whatsoever in the
purchase and sale of uniforms, and that it was not to his personal benefit to withhold action to prevent the continued dealing between Rowland and Russell.
All in all, he knew that the Academy was making a profit
from the sale of uniforms purchased from Rowland and that
the corporation was in no way sustaining any loss as a ~esult
of the uniform transaction.
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No Loss Sustained.

The record does not show that the school suffered a loss
by reason of the fact that Rowland paid to Russell a six per
cent commission· on the sale of uniforms, nor does it show
that the school suffered a loss by reason of the fact that it
purchased uniforms from Rowland and not from some other
manufacturer.
146*
*Certainly, it will be conceded that in this latter instance there has been nQ loss shown. What right has
the petitioner to ask the court to assume that the school lost
six per cent of the pri~e charged for the uniforms by Rowland, upon the theory that Rowland could have given this six
per cent to the Academy, instead of to Russell? The evidence
does not show that Rowland would have charged the school
six per cent less had such a demand been made upon him, and
we ask what right has the court to presume that Rowland
would have charged six per cent less? And if Rowland did
not, and would not have charged a lower price, can the court
a~sume that the Academy could have turned to some other
manufacturer and gotten a lower price, a price less six per
cent than the amount charged by Rowland, and thus enabled
it to have collected more on its resales to the cadets? In fact,
the record shows that Rowland was selling his uniforms at a
price less than that charged by other manufacturers. It seems
that the court must conclude that unless it can be first shown
that a better price could have been gotten from another
manufacturer, that Rowland would not have reduced his
price by six per cent because there would have been no inducement to him to have done so.
In the case of Beatty Luniber Co. v. Western Union Telegraph Co., (W. Va.), 44 S. E. 309,312, it was contended that
a certain company would have accepted certain offers alleged
to have been made by telegraph, had the Western Union Telegraph Company delivered the message containing the
147* offers. *The court held :
"To repel the argument that the ac~eptance of the pro-
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posals to sell in this case was uncertain and contingent. We
are told that Elias stated, as a witness, that his firm would
have accepted that proposal if it had been received. This
will not prove the fact. That evidence does not make the
fact certain. The opinion of this witness months afterwards
cannot go to that length."
Likewise, in the case of Alexander v. Western Union Telegraph Co. (E. D. Va.), 126 Fed. 445, that court, like the court
in the West Virginia case, held that damages cannot be based
upon speculation and upon the possibility that certain benefits might have accrued under other circumstances.
Likewise, the evidence fails to prove that the Academy
would have charged the cadets the price it actually did charge
had Rowland sold the uniforms at a price less six per cent
than actually charged. As a matter of fact, without proof
to the contrary, the presumption will be that the Academy,
had it been able to purchase the uniforms cheaper, would
have sold them to the cadets at a lower price. The directors·
0£ the corporation had already determined upon the profit
to be made on the resale of the uniforms to the cadets,. a profit
that we will assume to be a reasonable one. In other words,
the Academy charged a price which netted to it all of the
profit that, in the discretion of the members of the Board of
Directors, it was intended to charge. Will it be presumed
that H the Academy had been able to purchase uniforms from
Rowland at the same price, less six per cent, that it
would have charged a greater profit than actually
148* *determined upon by the Board to have been a reasonable profit? There can be no doubt about the fact
.that the. cadets were paying the price charged by the school,
whatever that price was.
It is a well settled principle of law that only damages readily
foreseeable as a result of a negligent act may be recovered.
No one has ever been permitted to recover. speculative damages, or damages which cannot reasonably have been foreseeable by the person charged with negligence. Can it be said
that Mr. Willson, even if negligent, could have readily fore-
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seen or anticipated that the school would lose six per cent
of the price paid for uniforms to Rowland, when, in fact, the
e,~idence discloses that the prices charged by Rowland were in
line with charges made by other manufacturers? In fact, the
Academy made large and substantial profits from the sale of
the uniforms to the cadets and the academy was without
limitation upon the price it charged for its uniforms, and
hence, could have charged at least six per cent more, had it
been apparent to the directors that it was necessary to prevent a loss to the school.
Looking to the transaction as Mr. Willson saw it, and the
court must consider whether he looked at the transaction as a
reasonably prudent man would have, let us see what his reaction was. (Rowland R., p. 414-15):

"Q71. Did you appreciate the fact that after the death
of William G. Kahle, when his trust estate was created, that
there was an entirely different situation created, so far as
Rowland and Russell as Co-Trustees, and Co-Directors
149* *were concerned?
A. I did not."
"Q73. You thought it was perfectly all right for Rowland
to sell to the school without competitive bidding? I am speaking of the time during the life of Thomas H. Russell and
after the death of William G. Kahle.
A. I simply acted as the others did."
"Q77. You have indicated in your testimony heretofore
that you thought it was all right for Rowland to make ·such
profit as he pleased so long as the school in its turn made a
satisfactory profit when it resold the articles?
A. I never considered the fact that Rowland paid Russell
six per cent added one nickel to the price of the uniforms.
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Q78. If RO\vland had not paid this six per cent commission
to Russell, could he not have reduced his prices to the school
by at least six per cent?
A. He could have, but I do not imagine he would have.
Q79. And if his prices were too high, would not the school,
in addition to the profit it did make, have also made the further
profit of the difference between his prices and the lower prices
they could have obtained?
A. You put an 'if' in there. I do not consider they were
too high."
In the light of this evidence, will this court be willing to
find that Mr. Willson was charged with the knowledge of
facts that required him to conclude that Rowland was charging the school a price that would result in a loss to the Academy? It cannot be denied that Mr. Willson acted in all
of his dealings with the corporation in good faith and that
he is a man that has always dealt honorably. In fact, the
lower court has found that his dealings with the school
150* *in the sale of goods from his own business were perfectly open and above board, fair in every respect
and advantageous to the Academy.
It cannot be said that Mr. Willson is guilty of negligence
because he knew that Rowland was making a profit on the
sale of uniforms to the school. Everyone knew that Rowland
was making a profit, and in the case of Rowland v. Kable,
174 Va. 371, the court said:
"Nor was it a secret that Rowland was making some profit.
Besides, the school admittedly sold the uniforms at a profit,
notwithstanding the price charged to it by Rowland."
And further, on the same page, the court said :
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"The restoration of commissions and such differences will
save the school from loss and leave to Rowla~d whatever was
due to him."
The court has thus recognized that Rowland was entitled
to receive a profit and this Mr. Willson considered to be reasonable. The profit was reasonable and if it had not been for
the fact that Rowland paid Russell six per cent commission,
the court in the Rowland case, would not have found that
the profits charged by Rowland were unreasonble. The record
shows, and Mr. Willson has so testified, that Rowland was
not adding to the cost price of the uniforms the six per cent
he paid to Russell. It is a fact that Rowland-was paying the
six per cent out of his own profits. This must have been
true, for the reason that he was selling uniforms· at prices
in line with other manufacturers, who were not paying six
per cent commissions to agents. At least, this sup151 * position *is as well warranted by the record a:; is the
supposition that Rowland was adding six per cent on
the cost price of his uniforms.
William G. Kahle, IL, has contended, and will contend in
this court, that the Supreme Court of Appeals in the case of
Tfl'illia1n C. Rowland v. William H. Kable, 174 Va. 343, has
held that the six per cent commission paid by Rowland to Russell represents a loss to the Academy, and that Mr. Willson
cannot now say that there was no loss. Actually, in that case,
while the court did use the word "loss", the. theory upon which
recovery against Rowland was permitted was well stated by
Mr. Justice Spratley on page 370 :
"In Virginia, we have held that, in administering the equitable remedies in a stockholders' suit to recover secret profits
from the officers of a corporation, the 'fundamental theory
upon which equity acts is that of restoration--of restoring
the defrauded party primarily and the fraudulent party as a
necessary incident-to the positions which they occupied before the fraud was committed.'"
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At another place on page 371 this further statement is
made:
"Row land was making the profits from a sale of his own
property and not froi:n a sale of the property of the corporation. In that sense, the profits were the fruit of ownership,
however much his relationship as a director and the commissions paid Russell assured him of freedom from competition.
It is the relat-ionship which requires accountability."
The court, therefore, recugnized that Rowland could sell
his uniforms to the Academy at a legitimate profit, but held
that he was not entitled to receive a greater profit than he was
willing to take under ordinary circumstances, in order
_that he might pay one of the officers of the school
152* *a commission as an inducement for the purchase of
his uniforms. The court held that Rowland owed to
the Academy the duty of giving to it the benefit that he was
willing to give to Russell. Rowland was held to account for
the money that he received from the Academy under circumstances that made it his duty not to accept. He was held
on the theory that he must restore to the Academy that which
he had improperly taken, and that of which he could have
given the Academy the benefit. Mr. Willson has nothing to
a.ccount for, other than the faithful performance of his ditties
as director. The record amply discloses unusually faithful
performance of his duties, and in no wise does it disclose
that the corporation, or the trust estate, so far as Mr. Willson
knew, was called upon ·to bear the burden of paying Russell
a commission.
It may be said that Rowland actually was held to account
upon the theory that he was a constructive trustee of the
six per cerit paid .on the purchase of the uniforms-that is.
that he, by construction of law, is considered to have held the
six per cent in trust for the Academy. Rowland received
the money and, therefore, it is impressed with a trust; Willson received nothing and cannot be held to be a trustee of
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anything received and properly belonging to the Academy.
Mr. Willson's liability can be predicated only on his negligence in permitting the school to pay Rowland more than it
should have, a fact not supported by the evidence.
153*

*Injustice Suffered By Mr. Willson.

Quite naturally, it has been the policy of this court to consider the rights of all the parties in cases of this kind and to
strive to mete out justice between them. A reference to the
history of Mr. Willson's association with the Staunton Military Academy will magnify the ingratitude of William G.
Kahle, IL, for the long life of service performed for his benefit by the trusted friend of his dead father. It must even be
a source of regret to young Kable's mother, Mrs. Whitehead,
that he has not "become worthy of a friendship as great," ·a
hope expressed by Mrs. Whitehead in a letter to Mr. Willson
R., p. 382).
The petitioner, William G. Kahle, IL, has charged Mr.
Vvillson with being unfaithful to his trust; he has charged
him with approving and acquiescing in a secret fraudulent
transaction between William C. Rowland and Colonel Russell.
These charges are made in utter disregard of the fact that
Mr. Willson was very largely responsible for salvaging the
remains of a hopelessly insolvent corporation, and converting
it into an enterprise which has not only earned tremendous
incomes, in turn used for the comfort and well being of young
Kahle, his mother and his sisters, but an enterprise which is
also a monument to Kable's father, -,~hich, alone, should now
make him grateft~l.
Mr. Willson has always enjoyed a reputation for
154* honorable *dealing, and he has been considered a man
of high and unimpeachable character. Now, toward
the close of his life, he has, for the first time, had his character and reputation put in issue. Mr. Willson has relied
upon and def ended this reputation and it should not be lightly
destroyed.
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Mr. Willson not only gave to the Academy a great part
of· his time, but he assumed great responsibilities, and made
available to the profit of the school his own private business.
He had the confidence of young Kahle' s mother, and he freely
advised her in business matters with which she was unfamiliar. He had the confidence and admiration of Mrs. Whitehead's husband, Dr. Lawther Whitehead, who, for some time,
served as a member of the Board of Directors of the Staunton
Military Academy, and had intimate knowledge of the work
performed by Mr. Willson on behalf of the Academy and
the beneficiaries of Colonel Kahle' s trust. These two people
have paid tribute to Mr. Willson's loyalty, his friendship and
his untiring efforts on behalf of the school (R. p. 382, 386,
423).
There is something else that is important, and should have
great weight with the court in determining whether Mr. Will~on should be held responsible for Rowland's derelictions of
duty. That is, the only person having any possible interest
now complaining of Gilpin Willson, Sr., is William G. Kahle,
IJ., who, himself, gives a history of complete failure. Mrs.
Whitehead, Eleanor Kahle Miller and Helene Kahle, cobeneficiaries with the petitioner, have not joined
155* *in the charge~ made against Mr. Willson and have
not testified in regard to any matter in this suit. They
were not impleaded by young Kahle and called upon to join
in the charges made by him, and in the prayer for relief made
against Mr. Willson. And this is true, notwithstanding the
fact that Eleanor Kahle Miller joined with William G. Kahle,
II., in the suit against Rowland and Mrs. Whitehead testified
against Rowland.
Also, as heretofore shown, the Staunton Military Academy,
Incorporated, was not brought into this suit by young Kahle,
nor has it voluntarily appeared by answer, or otherwise, and
joined in the prayer for relief against Mr. Willson. And
this is also true, notwithstanding the fact that at the time it
filed a petition in the suit against Rowland, and joined in the
prayer for relief against him, the suit against Mr. Willson
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was then pending. The natural inference is that the members of the Board of Directors of ·the Academy did not consider that the charges made by young Kahle wer~ true, nor
that Mr. Willson should be required to answer for Rowland's
breach of trust.
Certainly, this court should give weight to these facts and
should be loath to hold a man, as honorable as Mr. Willson
~l?on charges made by a person who l~as so thoroughly
demonstrated his utter and callous disregard for the truth of
such charges (R., p. 322). Those having the main interest
and concern have refused to take any action against Mr. Willson, and it may be assumed that this is true because
156* they do have *some regard for· the truth. If Mr.
Willson is guilty of a breach of fiduciary relation, as
charged by the petitioner, then by parity of reasoning are not
the present mempers of the Board of Directors of the Staunton Military Academy likewise guilty of violating their duty as
directors of the Aca~emy? If Mr. Willson is liable for loss~s
to the school, is it not the duty of the directors. to take _some
action against him and at least to join in a suit to compel an
accounting by him to the school?
In conclusion of this phase of the case, we invoke the conscience of this court as the measure of the rights between
these parties.

(7) The Court Erred In Adjudicating The Principles And
Methods By Which The Accounting Shall Be Had
Before A Master Commissioner Of That Court.
The court obviously comi;nitted error ·in directing the principles and methods by which to determine the loss sustained by the Academy. The argument heretofore .advanced in
connection with the various phases of this case upon which
Mr. Willson was held to account by the decree of May 18,
1940, is likewise applicable to _this assignment of error
157* and we direct *the attention of the court to that argument in consideration of this assignment·.
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PETITIONER'S PRAYER.
Petitioner, therefore~ prays that an appeal may be allowed,
that a writ of supersedeas may be awarded him; that the
decrees herein complained of may be reviewed and reversed;
that the errors of the Corporation Court for the City of
Staunton, enumerated in the foregoing assignments, may be
corrected and that a final judgment may be awarded in favor
of your petitioner.
Respectfully submitted,

J.M. PERRY
R. GRAY WILLIAMS
J. SLOAN KUYKENDALL
Aug. 14, 1940, I acknowledge receipt this day of a copy
of this petition.
JOS. I. NACHMAN
Atty. for Wm. G. Kahle, II
158*

*STATEMENTS.

1.. Appellant adopts this petition as his opening brief.

2. Counsel for petitioner desire to state orally the reasons
for reviewing the decrees complained of.
3. We certify that on the 14th day of August, 1940, a copy
of the foregoing petition was delivered to Joseph I. Nachrµan, counsel in this cause _for William G. Kahle, II., in the
Corporation Court for the City of Staunton, and he was
advised that this petition will b~ filed with Honorable George;
G. Browning, a Justice of this Court, on August 15, 1940,
at his home in Orange, Virginia,· at which time and place
counsel for petitioner will state orally the reasons for reviewing the decrees complained of.
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J.M. PERRY
R. GRAY WILLIAMS
J. SLOAN KUYKENDALL
*CERTIFICATE.

159*

I, R. Gray Williams, whose address is Winchester, Virginia, an attorney practicing in the Supreme Court of Appeals of Virginia, hereby certify that, in my opinion, there is
error in the decree of May 18, 1940, and other decrees entered in this cause by the Corporation Court for the City of
Staunton, in favor of William G. Kahle, II., as set forth in
the foregoing annexed petition, for which the same should
be reviewed by the Supreme Court of Appeals.
R. GRAY WILLIAMS

Rec'd 8-15-40. G. L. B.
Appeal granted and supersedeas awarded.
Bond $10,000.00.

GEORGE L. BROWNING
10-4-40.

Received Oct. 5, 1940.
M.B.W.
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WILLIAM G. KABLE'S EXECUTORS

v.
WILLIAM G. KABLE'S TRUSTEES

CITY

OF
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IN THE MATTER OF:
PETITION OF WILLIAM G. KABLE II
VIRGINIA
CITY OF STAUNTON, to-wit:
Pleas before the Corporation Court for the City of Staunton at the Court House thereof on the 18th day of May,
1940:

***** **
BE IT REMEBERED that heretofore, to-wit, on the 20th
day of October, 1920, came the plaintiff, William G. Kable's
Executors, by counsel, and filed in the clerk's office their
bill in chancery against the defendants, William G. Kable's
Trustees, which bill, with the exhibits therewith filed, is in
the words and figures following, to-wit:
page 2

t

BILL

To the Honorable Richard S. Ker, Judge of the Corporation .
Court of the City of Staunton:

Humbly complaining, show unto the Court, your orators,
Gilpin Willson, Thos. H. Russell and Wm. C. Rowland, Executors of the last will and testament of Wm. G. Kahle, deceased:
That the said Wm. G. Kahle, a resident of the City of
Staunton, departed this life on July 5th, 1920, seized and
possessed of considerable real and personal property, and
by his last will and testament and the codicil thereto, which
were duly probated before this honorable court and are of
record in the office of its Clerk, nomniated your orators to be
executors thereof and afterwards they were appointed and
have duly qualified as such.
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After the payment of his debts the testator devised and
bequeathed· unto his wife, Eleanor Enslow Kahle, all of his
vroperty except certain shares of the capital stock of the
Staunton Military Academy, a corporation, and except that
in the codicil to his said will the testator devised to his sister,
Margaret K. Russell, wife of Thos. H. Russell, so long as
she shall live, and at his death, to her children then surviving
her, or in default of such surviving children, to such persons
as then might answer the description of her heirs at
page 3 rlaw, certain land and a residence thereon on Pleasant Street, in the City of Staunton, providing also
that if the title of said land at the time of the testator's death
shall be in the Staunton Military Academy, that a proper conYcyance thereof be made to the said Margaret K. Russell and
said remaindermen; and also excepting a bequest to a certain
Edward Williams and a certain Kate Harris of Five Hundred
Dollars apiece.
By the third clause of his said will the testator gave and
bequeathed all of the shares of the capital stock of -said Staunton Military Academy to Eleanor Enslow Kahle, Thos. H.
Russell, Gilpin Willson, W. C. Rowland and W. H. Steele,
in trust for certain uses and purposes fully set forth in the
said will, among which are that the said trustees shall hold
and vote the said shares of stock and out of the dividends
of said corporation after the payment of all taxes and charges
assessed upon said. shares of stock and the income thereof and
of the expenses incurred in the management and conduct of·
the trust, shall pay the net income to Eleanor Enslow Kahle
during each and every year of her natural life, or until some
one of the testator's children shall attain the age of twentyone years, as the one or the other first shall occur, and when
and as such of said children shall become twenty-one years
of age and so long as the said Eleanor Enslow Kahle shall
live, thereafter the trustees shall pay to each such child an
amount equivalent to one-ninth of said net income, so that
when all three of sai<l children have become twenty-o~e years
Gf age each of ~hem from his majority .will have
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~and enjoy a one-ninth part of said net income; and
after the death of the said Eleanor Enslow Kahle
the said trustees shall pay the said net income to the said
children and survivors of them in the manner and to the extent set forth in the said will. All of these matters are more
fully set forth in said will and for the sake of brevity here a
copy of said will is herewith exhibited and is prayed to be
taken and read as a part of this bill.
The said codicil further directed that the said executors ·
shall convey to the Staunton Military Academy any real
estate standing in the testator's name other than that above
mentioned, which within a year prior to the death of said
testator might have been used in connection with or for the
purposes of the said corporation, such real estate being regarded by the testator as in fact a portion of that corporation's property.
Upon their qualification your orators found that there was
a very considerable amount of indebtedness owing by their
testator. Stocks of considerable value held by him were
pledged as collateral to secure loans theretofore obtained by
him for various banks ; his indebtedness by open account was
of a considerable amount, although not greater than might
be expected in the case of a person conducting business affairs
of such magnitude as the testator was conducting at the time
0£ his death; the estate also is liable in a very large sum as
endorser of commercial paper of the firm of Yvoodward
& Son, a partnership consisting of H. B.
page 5 ~Woodward and the said Wm. G. Kahle, conducting a mercantile business in the City of Staunton
and in Waynesboro, Va.
·
Your orators disposed of the stocks which were pledged
as collateral, at public auction, with the consent of the pledges,
and applied the proceeds of sale according to the rights of the
parties therein.
Your orators also caused an inventory to be made of the
assets of the firm of Woodward & Son, and an audit to be
made of the partnership books and as a result of this action,
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in the exercise of their discretion, your orators deemed it
advisable to enter into an agreement with the said surviving
partner, H.B. Woodward, under which they sold to the sa~d
Woodward the entire interest of their testator in said partnership assets in consideration that the said Woodward would
pay all of the indebtedness of the said partnership at stated
times and in stated amounts.
There still is considerable indebtedness of the said estate,
but the assets of the estate other than the shares of stock of
Staunton Military Academy, together with the dividend~
reasonably to be expected from the operation of that corporation, your orators believe will be more than ample to pay
all debts with reasonabl promptness, and the shares of said
stock will be held intact and delivered to the trustees aforesaid.
Your orators, knowing that some of the creditors of the
estate are merchants whose business needs require early payments of their open accounts against the estate, and believing
· that the assets of the estate will be ample for the
page 6 rpayment of all debts, have paid or will pay, with
the permission of the court, such of these open
accounts as necessarily should be paid, without waiting until
the close of the year following the testator's death.
The widow of the testator, aside from certain life insurance
moneys which she received upon the death of her said husband, is without means to support herself and her three
children mentioned in said will, other than such as may come
to her from the estate of the testator and under the trust hereinabove mentioned. The dividends from said Staunton Military Academy stock normally will not be payable until after
the end of the present school year, when all of the expenses
of the business conducted by the corporation shall have been
determined. Your orators are informed, however, by the
officers of the corporation, that the operations of the present
year will show a very considerable profit and that in their
judgment dividends properly may be paid during the school
year, provided only that care be taken not to make such dividends in any way excessive. But your orators show the court
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that the dividends of this stock first are applicable to the payment of the indebtedness of the estate, so that the condition
has arisen that although the estate apparently is ample for
the payment of all debts, the widow and children, the chief
beneficiaries of the will, are·without means of support out of
the ·estate.
Your orators further show that it is proper that it be
determined by the court what properties shall be
page 7 rconveyed by them to the Staunton Military Academy in accordance with the said codicil.
That it also is proper that the court consider the dealings
of your orators with the estate in relation to the stocks sold
as above stated and the interest of their testator in said partnership, and, if it seems proper, that the acts of your orators
in this respect be ratified.
Your orators further show that three of the five trustees
who hold and vote the said shares of stock of Staunton Military Academy also are your orators, the executors, and that
under such circumstances, they constituting a majority of the
trustees, it is proper that to such extent as not to interfere
with the corporate management of said Staunton Military
Academy, the said trustees shall, from time to time·, have the
advice and direction of this court. ·
The three children of said Wm. G. Kahle, Eleanor Enslow
Kahle, (Second), Wm. G. Kab~e and Helene Kahle, are infants under the age of fourteen years; the children now living of Margaret K. Russell, wife of Thos. H. Russell, are
W. Kahle Russell, Thos. H. Russell, Jr., Margaret K. Russell,
(Second) and David H. Russell, all infants, the three last
named being under fourteen years of age. And your orators
show that the interests of said infants also require the exercise
by the court of its juris~iction .
. For as much, therefore, as your orators are without remedy,
save in a court of equity, where alone such matters are
properly cognizable, your orators pray that the
page 8 rcourt may take cognizance of the administration
by them of their said trust and that the said W. H.
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Steele,' Eleanor Enslow Kahle, Wm. C. Rowland, Thos. H.
Russell and Gilpin Willson, Trustees, under the said will of
Wm. G. Kahle, deceased, Eleanor Enslow Kahle in her own
right, Margaret K. Russell, W. Kahle Russell, an infant over
fourteen years of age, Thos. H. Russell, Jr., Margaret K.
Russell (Second), David H. Russell, Eleanor Enslow Kahle
( Second, Wm. G. Kahle and Helene Kahle, the last six named
being infants under the age of fourteen years, may be made
parties defendant to this bill and required to answer the same,
the said infant over fourteen years of age answering in his
own person, and all of said infants answering by their guardian ad litem, which guardian ad litem also shall answer the
said bill; but answer under oath is waived in the case of each
of said adult defendants; that the court will permit your
orators from time to time to settle their accounts and to report their actions in this cause; that it may consider and determine whether dividends now shall be paid to the said beneficiaries of said trust instead of applying the same to the
payments of debts; that the property to be conveyed to said
Staunton Military Academy may be determined; that the
amount properly payable to the active directors of ·said corporation, ·who also are trustees, for their services in the
conduct of the affairs of" said corporation may be considered
by the court and a proper order entered thereon; that a proper
allowance be made for counsel fees for the services
page 9 ~of counsel in this cause; that all such other, further
and general relief may be afforded to your orators
as to equity may seem meet, and the circumstances of the
case require.
And your orators will ever pray, etc.
GILPIN WILLSON
vVM. C. ROWLAND
THOS. H. RUSSELL
Executors of Wm. G. Kahle, deceased
By Counsel

J.M. PERRY
Counsel
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r

Extract From Decree Of October 17, 1933

"On motion of William H. Kahle, the second child of the
marriage of William G. Kahle and Eleanor ,E. Whitehead;
the beneficiary of the trust created under the will of William
G. Kahle, deceased, the court being satisfied that he became of
age on June 4, 1933, the said William H. Kahle is admitted in
his own right as a party defendant to this suit, and the same
will be proceeded in against him accordingly.
page 11

r

PETITION OF WILLIAM G. KABLE, II

To the Honorable Florfoits S. Crosby, Judge of the said
Court:

Your petitioner, William G. Kahle II, who sues for his own
benefit and for the use and benefit of his co-beneficiaries under the will of William G. Kahle, deceased, and also for the
use and benefit of the Staunton Military Academy, a corporation, respectfully represents.
That there is now pending before this Honorable Court a
certain chancery suit under the short style of William G.
Kable's Executors vs. William G. Kable's Trustees, which
snit had for its principal purpose, the administration of the
estate of William G. Kahle, deceased, under the guidance of
the court, as· will fully appear from an inspection of the record in .the said cause, all of which is referred to and adopted
as a part of this petition as though set out at length herein.
As will appear from the record in the said cause, William
G. Kahle ( the father of your petitioner) died on July 5,
1920, seized of a valuable estate which he disposed of by his
last will and a codicil thereto attached. The said will was
duly probated in the Clerk's Office ·of this Court, and a certified copy thereof is on file with papers in this cause. The
principal beneficiaries, and the heirs-in-law of the deceased
were his widow, Eleanor Enslow Kahle (now Mrs.
J. Whitehead), and three infant children, your
page 12

rL.
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Petitioner, and his two sisters, Helene Kahle and
Eleanor Kahle Miller, all of whom have now attained their
majority.
The principal portion of the decedent's estate consisted of
the entire capital stock of the Staunton Military Academy, a
corporation, which the decedent had operated prior to his
death as a military school in Staunton, Virginia.
The said \i\Tilliam G. Kahle, by his last will, appointed Gilpin.
Willson, Sr., ( the defendant herein), Thomas H. Russell (his
brother-in-law) and William C. Rowland, as his Executors,
and in order to secure the prepetuation of the school a.nd to
provide safe and adequate support for his family, gave the
entire capital stock of the said corporation to certain named
Trustees, authorizing and empowering them to continue the
operation of the school for the use and benefit of his widow
and children, and gave to the said Trustees the voting power
of the said stock, with the privilege to them if they saw fit,
to elect themselves as Directors of the corporation known as
Staunton Military Academy. The Trustees named by the
will _were at the start W. H. Steele, Eleanor Enslow Kahle
( now Whitehead), William C. Rowland, Thomas H. Russell,
and Gilpin Willson, Sr. These persons have served continously from the beginning of the trust, with the exception that
\\iilliam A. Pratt succeeded to Thomas H. Russell upon tht
latter's death, and upon the death of the said William A.
Pratt, he in turn was succeeded· by S. D. ·
page 13 ~Timberlake, Jr. With the changes above men...
tioned, the Trustees and Directors are the samt:'
as appointed by the wUl of the decedent.
Immediately upon the death of the said William G. Kahle,
the Trustees named by the will ~xercised the privilege, confered
upon them by the said will, by electing themselves as Directors
of the Staunton Military Academy, and in that capacity and
in their capacity of Trustees, they have since managed and
directed the affairs of the corporation.
At the time of the death of William G. Kahle, his"widow
was a very young woman, entirely without business training
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or experience and though named as one of the Trustees und~r
the will, and elected as one of the Directors of the corporation,
took very little interest or part in the management of its af. fairs. Shortly after the death of her husband she removed
to Richmond with her three small children, and by reason
of h·er absence, as well as her lack of business training, she
has been compelled to leave the management of her husband's
estate and the Staunton Military Academy largely to her cotrustees and co-directors, and to rely upon their judgment and
integrity for the protection of the interests of the school as
well as the interests of herself and her children.
Your petitioner further represents that since the death of
William G. Kahle, practically seventeen years,. Gilpin Willson, Sr., has held and still holds the three-fold
page 14 tfiduciary capacity of Executor under the will of
the said William G. Kahle, Testamentary Trustee
under the said will, and a Director of the Staunton Military
Academy, in each position, as well as in all of them, owing
the duty of preserving and protecting the best interests of .
the estate of the· decedent. Your petitioner has recently
learned that the said Gilpin Willson, Sr., has during the entire
time of the exi.stance of the trust Leen guilty of a most flagrant breach of trust and violation of his duties to the estate
for which he is acting as a fiduciary, in that he has during all
that period sold drugs, paints, athletic supplies and other merchandise out of the drug store of which he is a co-owner to
the Staunton Military Academy, to the extent of approximately $90,000.00. In addition to this practically all tlie
banking of the school has been done at the National Valley
Bank, of which the said Gilpin Willson, Sr., is a vice president
and director; pratically all the insurance upon the trust prop'.'"
crty has been placed with the W. J. Perry Corporation, of
which the said Gilpin Willsn, Sr.; is a stockholder, and as
your petitioner is informed, a director; practically all the
printing has been placed with The McClure Company, oi
which the said defendant was a stockholder and director,
though your petitioner is informed that he has recently trans-
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£erred this stock interest to his son, Gilpin Willson, Jr., all
deaning of uniforms and school supplies has been placed with
Woodward's Cleaning and Dyeing Works, Inc.,
page 15 rof which the said defendant was, as your petitioner
believes, a stockholder and director, though also
in this case your petitioner is informed that he has transferred his stock interest to his son, Gilpin \tVillson, Jr. All of
this business was placed, and sales made to the school, withc,ut any competitive bidding or consideration as to whether
or not goods or services of a similar character and quality,
could have been obtained from others at a more reasonable
price, and without any consideration by the Board of Directors. Your petitioner further charges that in a great many
instances the sales of drugs, paints, athletic supplies, etc. sold
by the defendant to the trust, were at exorbitant prices and
far exceeded the retail value of the product, taking into consideration its quality. In short, it seems to have been the
policy and practice of the Directors, particularly this defendant, to place all business which the school had to offer, in the
hands of persons, firms or corporations in which the said
defendant or his co-trustees were financially interested. So
far does this seem to have been carried out that the employees
of the school charged with the duties of making these several
purchases or of arranging for the rendition of the services
that may have been required, seemed to understand, inferentially if not expressly that their positions would be more
secure if they placed the business with firms in which the
Trustees, to whom they were indebted for their employment,
were financially interested. The business done by
page 16 rthe above mentioned firms, which resulted in a
profit to the defendant, was exceedingly large, and
since the beginning of the trust, has amounted to many
thousands or perhaps hundreds of thousands of dollars.
The said Gilpin Willson, Sr., has also been guilty of a
breach. of trust in this situation : William C. Rowland, also
one of the fiduciaries, has since the beginning of the trust,
sold to his trust, military uniforms to the extent of approxi-
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mately $1,200,000.000. A secret agreement existed between
the said Rowland and Thomas H. Russell, Superintendent of
the school and also an Executor, Trustee and Director, whereby the said Rowland paid, and the said Russell received a
secret commiss1on or bomts of 6 % of the gross sales made
to the school by Rowland. This situation was entirely unknown to all the other members who acted as Trustees and
Directors, except this defendant, who by his own admission
not only- knew what was going on and offered no objection,
but actually approved of the transaction, and even when suit
was brought by the beneficiaries of the trust against William C. Rowland seeking to compel him to account for the
unlawful profit which he had made out of the sale of uniforms
to the school; and for his removal as a Trustee, this defendant demonstrated his hostility toward the beneficiaries by
saying, in effect, that he was unalterably opposed to the bringing of such a suit, which, your petitioner charges, in itself
is a most flagrant breach of trust and suffcient to justify his
removal as a Trustee under the will.
page 17 r The said defendant has also demonstrated his
hostility to the beneficiaries, and his utter incompatiability with the other members of the group of Trustees
2.nd of the Board of Directors upon several occasions. At the
annual meeting held in July, 1936, this defendant led the fight
to prevent the re-election of William H. Steele, one of the original Trustees, as a member of the Board, and the said Steele
,vas not then re-elected. At a subsequent meeting, when a
majority of the Board, over the violent opposition of this
defendant, re-elected him as Treasurer, from which position
he had been ousted, this defendant openly stated that he would
never sit on the Board of Directors with William H. Steele.
Subsequently, upon the death of William A. Pratt, Mrs.
Whitehead, exercising the privilege conferred upon her by
the will, appointed S. D. Timberlake, Jr., as successor· to the
said William A. Pratt. This defendant, for no other cause
known to your petitioner than sheer malice, lead a single
handed court fight seeking to prevent the said S. D. Timber-

138

Supreme Court of Appeals of Virginia

lake, Jr., from serving as a member of the Board of Directors
and as a Trustee under the will, charging him with unfitness
to fill such a position, and asserting that he ( this defendant)
would never serve on the Board if Mr. Timberlake was appointed, entirely disregarding the views and wishes of the
brneficiaries, th~t Mr. Timberlake serve.
Since Mr. Timberlake's appointment, the defendant has
taken the attitude of attending meetings of the
page 18 rBoard, but has very little, if anything to say, the
only inference to be drawn from his conduct being
that he does not approve of the membership of the Board, or
the views of its majority, and "if the game can't be played
his way, he won't play at all."
With this malice in his heart the defendant, evidently, in
anticipation of this suit, and in an effort to arouse sympathy
in his behalf, caused a statement to be printed in the Evening
Leader of June 10, 1937, said statement being attached hereto marked "Exhibit A", to the effect that he had resigned,
effective· at the next annual meeting (July, 1937) as President
and Director of the Staunton Military Academy, giving an
account of. "his stewardship" of the Academy, claiming credit
to himself for everything that had been accomplished, and
ignoring entirely the efforts and services of his four cotrustees and co-directors, in spite of the fact that the time
that the school was under his leadership it lost a total of
$220,575.74, while under the Presidency of Col. Thos. H.
Russell, it made a total of $813,927.44.
Your petitioner cannot permit the glaring misstatements
in the said statement contained, and suppression of facts
which might put this defendant in an unfavorable position,
to go unchallenged. The "account of stewardship" states
"the first blow came when the Augusta National Bank called
us for $20,000.00. S. M. A. had no money, so I
page 19 rborrowed on my own name, $10,000.00 from the
National Valley Bank and Mr. Rowland borrowed
on his name $10,000.0 in Philadelphia. Neither of us owing
any stock, with this money, we took up the note." The truth

Gilpin Willson, Sr. vs. William G. Kahle, II, et als. 139
about this situation is that William G. Kahle was a stockholder and director of the Augusta National Bank. He
thottght the world and all of this Bank as it had loaned him
the money which gave him his start in building up the Staunton Military Academy. The School's account and his own
personal account had been kept for years at the Augusta
National Bank. At the time of William G. Kable's death he
owed the Bank $25,000.00 represented by three notes, one
for $5,000.00 and two for $10,000 each. Immediately upori
his death, largely at the instigation of -this defendant, the
School's bank account was removed to the National Valley
Bank, where this defendant was a stockholder, officer and
director, and Thomas H. Russell, one of his co-fiduciaries~
was made a member of the Board of Directors of that Bank.
William G. Kable's stock in the Augusta National Bank was,
by the executors of his Estate, sold at public auction. In spite
of all these facts the Augusta National Bank never, at any
time, made any demand for the payment of the notes which
it held, and permitted them to be renewed from time to time
upon the endorsement of the Executors, without making any
demand for payment either in whole or in part. Some of these
notes were paid for time to time, and the last one for $10,000.00 remained in the hands of the Augusta Napage 20 ~tional Bank until 1924, when it was paid.
The defendant also stated that "the government
sent us a bill for $43,500.00 on July 25 and stated that it had
to be paid August 1, I borrowed on my own name ·$38,500.00
to pay this bill," but he very carefully conceals the fact that
S. M. A. had placed. a blanket mortgage upon all of its prop..:
erties and facilities to secure a bond issue of $100,000.00, the
money from which was to be used for the purpose of payingthis bill and for general operating expense of the institution.
Before the bond issue could be legally floated it was necessary
to get a decree of court approving same, and as the Corporation Court had adjourned its July term, and would not ·con..:
vene again until September, the bonds could not be sold in
time to raise the necessary funds by August 1. In order to
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expedite the transaction this defendant did borrow $38,500.00 as stated, but he took all of the $100,000.00 in bonds
as security for his endorsement until the proper decree of
court could be obtained, the bonds sold, at which time he
was reimbursed and the note paid.
With regard to the statement that Woodward & Company
,vas wound up with no compensation to this defendant, the
defendant seeks to convey the impression that he has receivetl
110 compensation for his services rendered the school. Aside
from the wrongful- and illegal profit which the defendant
has made upon his sales to S. M. A. from his
page 21 rdrug store, and the profits which he made upon his
stock holdings in the other firms herein above mentioned, this defendant has been paid for his seventeen years
service a total of $50,158.75, not counting his share of 5%
commission paid to the Executors of Wi1liam G. Kahle' s
Estate.
Your petitioner further charges that on numerous occasion·s the said defendant sold to his trust, bonds of a character
not contemplated by the statute in such cases made and provided, which said sale of bonds has resulted in a Joss to the
trust in an amount of something over $25,000.00, not including interest upon the defaulting investments.
Your petitioner is advised and believes," and so charges that
the said Gilpin Willson, Sr., for his gross misconduct hereinbefore set out, should forthwith and promptly be removed
as a Trustee under the will of William G. Kahle, and your
petitioner further charges that he is entitled to a full and
complete accounting from the said Willson, for your petitioner's use and benefit, and fe>r the use and benefit of his
co-beneficiaries, as well as for the use and benefit of the
Staunton Military Academy, for all profits made or derived
by the said Willson from his dealings with the trust estate, as
well as for the losses which the estate sustained by reason
9f the wrongful bond transactions hereinbefore mentioned,
and interest upon the several items.
Wherefore, being without remedy, save in this Honorable
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Court, your petitioner prays that he be permitted
page 22
file this his petition in the above style chancery
cause, and that the said Gilpin Willson, Sr., n:iight
be made a party defendant thereto both in his individual
capacity and in his capacity as Trustee as aforesaid,. and required to answer the same, but answer under oath is hereby
waived; that proper process issue; that all proper accounts
may be directed and all proper inquiries made into the transactions of the said Gilpin Willson, Sr., with his trust estate;
that the said Gilpin Willson, Sr., be removed from his office
as one of the Trustees under the will of William G. Kahle,
deceased, and that he be required to account in this cause for
all profits derived and received by him from his dealings with
the Staunton Military Academy since the death of William
G. Kahle, as well as to make good the extent of the losses
sustained upon the bond transactions hereinbefore mentioned;
and that all such further, other and general relief may be
granted to your petitioner as this cause may require and to
equity may seem just, and your petitioner will ever pray,
etc.

rto

WILLIAM G. KABLE II, who
sues, etc.
By Counsel
JOS. I. NACHMAN, Attorney

EXTRACT FROM STAUNTON EVENING LEADER
OF JUN~ 10, 1937
WILLSON, RESIGNING AS S. M. A. PRESIDENT,
GIVES REPORT OF STEWARDSHIP
Stauntonian Tells How He Took School With Indebtness of
$362,095, Cleared Debts, Paid Kahle Heirs $234,842, and
Spent $651,000 on Property; Surplus in Treasury Now.
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The romance of financing that pulled the Staunton Milit-ary academy "out of the hole" and placed it in a sound
foundation was revealed today when Gilpin Willson, Sr.
announced his resignation as president of the board and as
a director.
He has been a member of the board of the school for
.over forty years, and president of S. M. A. since the death
of Col. T. H. Russell.
. Mr. Willson asserts that when Vv. G. Kahle died in 1920
the school was in debt to the extent of $362,095, 'With creditors, including the federal government, pressing for settlements.
In the intervening years, according to Mr. Willson, the
htdebtedness has been cleared, the heirs of Mr. Kahle paid
$234,842 in dividends, and $651,000 spent on the property,
h1cluding the erection of several handsome Quildings.
In concluding his accounting of stewardship,
page 24 rMr. Willson says that "with cash in bank to meet
any current bills and a modest bond account, I
:feel that I fulfilled all obligations placed on me by my late
friend W. G. Kahle."
His resignation addressed to W. C. Rowland of Philadelphia, secretary of the S. M. A. board of directors, elated June
8, is as follows :
"I hereby tender my resignation as president and director
of the Staunton Military academy, the same to take effect
al our annual meeting."
This meeting will be held here in July.
Stewardship Statement
Mr. Willson's statement of stewardship follows:
"Having tendered my resignation as president and director of the Staunton Military academy to take effect at the
end of the present fiscal year, it seems proper that I give
au account of my stewardship.
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"When the late W. G. Kahle died in 1920, he was the
holder of all of the stock of the Staunton Military academy,
consisting of 723 shares the par value of which was $10.00
per share. The buildings, grounds, furniture, etc., were
valued at $386,610.04. Staunton Military academy and
W. G. Kahle combined had a liability of $362,095.00. In
· other words the liability and assets were about equal. Col.
T. H. Russell was umvilling to tackle the proposition on account of the heavy indebtedness.
"Some of my friends and associates, including
page 25 rthe best business men in Staunton, said I was
foolish to try and pull it out of the hole. However, I told Col. T. H. Russell that if he would stay on the
Hill and run the best school that he knew how to run, I
would keep the creditors off of him.
"Staunton Military academy and W. G. Kahle had borrowed the limit from the National Valley bank, Augusta
National bank, and Staunton National bank. They were
also borrowers from the Lexington and Buena Vista banks.
Borrowed On Own Name
"The first blow came when the Augusta National bank
called us for $20,000.00. S. M. A~ had no money, so I
borrowed on my .own name $10,000.00 from the National
Valley bank ctnd. Mr .. Rowland borrowed on his name $10,000.00 in Philadelphia. Neither of us owning any stock,
with this m01;1ey we took up the note.
"The second blow came from the income tax collectors.
I knew that there had been no tax paid for four years, which
was the war period, and the school was full.
"The first . bill that the tax collectors rendered was for
$73,500.00 .. By using four different tax collectors we finally
got the asses~ment reduced to $43,500.00. The government
sent us a bi11 for $43,500.00 on July 25 and stated that
_it had to be paid Aug. 1. I borrowed on my own name
$38,500.00 to pay this bill.
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"When W. G. Kahle died the Woodward Co.,
page 26 rof which he was a partner, had notes outstanding
for $78,500, on which either S. M. A. or W. G.
Kahle were endorsers. W. G. Kahle had also given Bradstreet a letter stating that S. M. A. was responsible for any
merchandise purchased by Woodward. Their open accounts
amounted to $43,500.00.
"After the auditors had worked for three weeks on the
Woodward matter, they reported that if we closed Woodward up, S. M.A. would have to put up $75,000.00.
"Staunton Military academy had no money, so we asked
the judge to allow me to supervise the Woodward business
for a few years and try and save the school's endorsement.
"In about five years I paid off the indebtedness and turned
over to S. M. A. $15,000.00 in cash.
In other words, S. M.A. got the benefit of $90,000.00 and
I did not get a cent for my five years' work. As S. M. A.
needed the money more than I did, I did not ask the court
to allow me my commission.
"During our trusteeship, we have accomplished the following:
Paid in full liabilities ................... . $362,095.00
. Built Kahle hall ........................ . 188,000.00
Built Memorial hall ..................... .
92,000.00
Bought Echols field . . . . . . . . . . . . . . . . . . . . ..
25,000.00
Built central heat plant .................... .
25,000.00
Built addition junior school ..... .
3,500.00
page 27 rBuilt servants quarters ......... .
5,000.00
Built guard house ............. .
2.SQ0.00
Bought furniture ....................... .
10,000.00
Bought Bowman house .... ·.............. .
5,000.00
Spent. plumbing, grading, walls, & improvements
& upkeep on ground .... ·......... > • • • • 295,000.00
Paid heirs in dividends . . . . . . . . . . . . . . . . . . . . 234,842.11
Total ................................... $i,247,937.l 1
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"In taking over a school with an indebtedness of $362,095 .00, cleari~g that indebtedness, paying dividends to the
heirs of $234,842.11, spending $651,000.00 on the property,
with cash in the bank t~ meet any c~rrent bills and a modest
bond account, I feel that I fulfilled all obligations placed on
me by my late friend W. G. Kahle.
(Signed)

"GILPIN WILLSON"
page 28

~

ANSWER AND EXHIBITS OF
GILPIN WILLSON

The answer of Gilpin Willson, defendant to a certain
petition filed in the above entitled cause by Wm. G. Kahle,
II, formerly Wm. H. Kahle, Jr., suing for his own benefit
a.nd for the use and benefit of his co-beneficiaries under the
will of Wm. G. Kahle, dec'd, and also for the use of the
Staunton Military Academy, a corporation :
This defendant, without waiving any objection to the
s·aid petition, for answer thereto, or to so much thereof as
it is material he should answer, says:
It is true that Wm. G. Kahle, ,II, the petitioner, who
formerly was called ·\Vm. H. Kahle, Jr., was and is one of
the beneficiaries of a trust established by the last will and
testament of Wm. G. Kahle, dec'd, as will appea~ from the
record of this cause. The testamentary trustees were Thos.
H. Russell, now deceased, Wm. C. Rowland, Mrs. Eleanor
E. Kahle, now Mrs. Eleanor E. Whitehead, Wm. H. Steele
and the defendant. Thos. H. Russell died in 1933 and Wm.
A. Pratt was substituted in his stead; Wm. A. Pratt died
in January 1937 and S. D. Timberlake was substituted in
his stead.
The trust estate. consists of all of the shares of the capital
stock of Staunton Military Academy, a corporation, :which
shares the trustees vote. The only duty of the trustees aside
from voting said stock at corporate meetings is to distribute
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to the beneficiaries of the trust such dividends a;;
page 29 rthe Board of directors of Stauµton Military
Academy may declare and said corporation pay
to the Trustees for distribution by the latter to Mrs. Eleanor
E. Whitehead and the thre·e living children of the marriage
of Wm. G. Kahle and Eleanor E. Kahle, the petitioner being
one of the children. The petitioner's interest in the trust is
his right during the life of himself and his mother to receive
one-ninth of such dividends, and if he survives his mother,
upon her death to take, as one of the children who survive
their mother, a proportionally equal interest in said shares of
stock.
As appears from the record of this cause, Thos. H. Russell, Wm. C. Rowland and the defendant were appointed
and duly qualified as executors of the last will and testament
of Wm. G. Kahle, and completed the administration of the
estate more than twelve years ago.
The defendant says that the petitioner, Wm. G. Kahle,
II. is not a stockholder of Staunton Military Academy; no
stockholder of Staunton Military Academy-each trustee
being such-has requested it to proceed against this def endant for any supposed dereliction of duty as director of the
corporation. And the defend ant says that the petitioner is
without title to any relief and that the petitioner's charges
against the defend ant of alleged breaches of trust as director
are irrelevant, impertinent and scandalous. Yet the def endant prefers now to show their falsity despite the absence
of any title in the petitioner, and he is also constrained to
this course by the fact-which the defendant says
page 30 Hs true-that the petitioner, Wm. G. Kahle. on
June 25, 1937, either immediately before or aftet
filing said petition on that day, which filing was without
notice to the defendant, and before any judicial proceeding
vvhatever was had thereon, presented to a reporter of the
Staunton Evening Leader and of the Staunton News-Leader,
daily newspapers of wide circulation published in the City of
Staunton, a copy of the petition, requesting that wide pub-
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licity be given thereto, and said Staunton Evening Leader
t"m the afternoon of June 25, 1937, and said News-Leader
on the morning of June 26, 1937, agreeably to such request,
published the charges against this defendant contained in
said petition, which charges, the defendant says, are false
and highly defamatory.
This defendant for more than forty-three years last past
has been a director of Staunton Military Academy, duly
elected at annual meetings of stockholders, until June 30,
1937, when his resignation as director theretofore made became effective. Since the death of Wm. G. Kahle the aforesaid testamentary trustees have voted the stock of the .said
corporation at annual meetings and the defendant's election
as director, as appears from the minutes of stockholders'
meetings, has been by vote of the trustees.
The defendant denies that as a trustee under the will of
Vvm. G. Kahle, dec'd, and as a director of Staunton Military
Academy, he has been guilty of any breach of trust or failure
to regard and to perform his duties, and says that each and
every charge in said petition against this defenpage 31 ~dant of failure or dereliction of duty on this defendant's part is utterly false. And the defendant says that the petitioner, at the time he filed his petition, well knew the falsity of each such charge.
The petitioner, intentionally or by inadvertence, has failed
directly to make, but indirectly and by implication has made
such charges, introducing the recital thereof with the averment that the petitioner has learned thereof. The defendant denies that the petitioner has ever learned of such
charges and denies that such facts exist or have existed.
The defendant denies that he is or ever has been a stockholder, director or officer of, or in any respect has had any
connection direct or indirect with, W. J. Perry Corporation,
a corporation conducting an insurance business in the City
of Staunton, The McClure Company, Inc., a corporation
engaged in the business of printing in the City of Staunton,'
and Woodward's Cleaning and Dyeing Works, Inc., a cor-

148

Supreme Court of Appeals oi Virginia

poration conducting a cleaning and dyeing business m the
City of Staunton.
The defendant says that before the creation and during
the existence of the trust above ref erred to he has been a
stockholder and director of The National Valley Bank of
Staunton, and during part, if not all, of that time he has
been a vice president of said Bank. During the existence
of said trust by due action of the corporate authorities the
monies of the Staunton Military Academy have been deposited with, for the past ten years its loans have
page 32 rbeen obtained from, and the Academy's securities
have been kept in deposit boxes in The National
Valley Bank of Staunton, which Bank is the oldest and
largest banking institution in the City of Staunton. The
petitioner does not venture to charge that any profit whatever was had by the defendant from this banking connection, but intends by his reference. to that Bank in some manner not pointed out to besmirch the Bank and this defendant.
_ The defendant is a member of a partnership, Willson
.Bros., which partnership ·since the year 1892 has conducted
qusiness in 'the City of Staunton, being druggists and selling paints, oils and other merchandise at retail. For some
years past the defendant's inte,rest in that partnership has
been one-fourth; prior thereto it was one-half.
During its entire history since the year 1894 Staunton
Military Academy 'has dealt with Willson Bros., first, when
the Academy was conducted by the late Capt. Wm. H. Kahle,
then during Wm. G. Kahle' s connection as a stockholder
with the Academy, which certainly began as early as 1907,
and after his death during the existence of the testamentary
trust aforesaid Willson Bros., druggists, have filled prescriptions for drugs and medical preparations for the cadets
of Staunton Military Academy ·when and as such prescriptions were given by the physician in attendance, and have
sold Staunton MilitaryAcedmy paints and oils, when and
as needed by it.

Gilpin \r:t1:.011. >1. v~. William G. Kable, II, et als. 149
The defendant says that Staunton Military Academy .
required for years every cadet as he enrolls to
page 33 ~deposit with the Academy a fixed sum for drugs
and medicines to cover the cost of such supplies
if and when furnished to the enrolled cadet. Willson Bros.
in every instance have charged for presriptions to cadets ·
entirely r·easonable prices, being the same given by Willson
Bros. and other local druggists to hospitals, and said prices
were less than the prices ordinarily charged at retail for like
prescriptions. Staunton Military Academy has charged to
each cadet and paid to itself out of the deposit aforesaid ~he
price so charged for such prescriptions. But Willson Bros.,
the defendant says, uniformly have given to the Staunton
Military Academy a discount of ten per cent thereof; that is
to say, the Academy uniformly has charged and received
from the cadet for whom such prescription was obtained
the gross price thereof; _Willson Bros. have received from
Staunton Military Academy the gross price less ten per cent
thereof; Staunton Military Academy itself has taken for
its corporate purposes the ten per cent so allowed.
The defendant says that Willson Bros. have charged and
the Staunton Military Academy has paid far less than retail
prices for paints and oils which Willson Bros. have sold to
it. Upon all paints sold Willson Bros. have allowed and
· Staunton Military Academy has received a discount of teq
per cent upon the retail price. Inasmuch as Willson Bros.
bought from the ma~ufacturer at a discount of only ten and
six per cent., the advantage of the Academy is manifest..
The defendant says that Willson Bros. charged and received from Staunton Military Academy for oils
page 34 ~which Willson Bros. furnished that corporation
a price which gave to Willson Bros. an increase of
less than ten per cent upon cost, which increase the defendant says was and is much less than the ordinary and over_head cost necessarily charged by retailers.
In addition to these discounts and low prices Willson Bros.
until.comparatively recent ye~rs, when the financial situation
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of the Academy enabled it to pay promptly, always have
given liberal credit terms to the Academy, both because of
the friendly relations existing between the partners of that
firm, on the one hand, and the late Wm. H. Kahle and Wm.
G. Kahle, on the other, and because of their willingness to
accommodate themselves to the necessities of a cu~tomer. _
For many years Willson Bros. have been exclusive agents
of A. B. Spaulding & Bro. for the sale of their sporting
goods, that is, baseball, football and basketball equipment
and equipment used in other games. The goods and equipment made and sold by Spaulding & Bro. are standard with
both professional and amateur sports, and the athletic department of Staunton Military Academy, in common with
practically all colleges and the better class schools, have used
their goods and equipment. The Staunton Military Acackmy also has been accustomed to sell to its cadets standard
goods and equipment furnished by Spaulding & Bro. The
· athletic department of Staunton Military Academy has been
accustomed to order and has ordered its supplies directly
from Spaulding & Bro. at catalo~ue prices ;. the
page 35 ~goods so ordered were debited by Spaulding & Bro.
to Willson Bros., who thus became responsible
.therefor, attended to the delivery of the goods and paid for
them, receiving discounts from catalogue prices of ten per
cmt on some articles, seven and one-half on others, and of
two per cent on others. Willson Bros., as agent for Spaulding & Bro., procured from that concern and sold to the Academy such athletic supplies as the Academy ordered for res~1le to its cadets. Willson Bros. received like discounts
and charged the Academy the catalogue price of such supplies, and this amount the Academy resold such supplies to
its cadets always at a profit upon the. purchase price paid by
the Academy to Willson Bros., which profit in some cases
was as much as one hundred per cent above the price charged
by Willson Bros. As an instance, Willson Bros., sold to
the Academy at twenty-five cents each certain articles for
which Willson Bros., paid Spaulding & Bro., by the gross,
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twenty-two and one-half cents each ; the Academy then,
through its commissary department, resold these articles to
cadets at the price of fifty cents each.
Staunton Military Academy during the testamentary trust
has had its own officials, not the defendant, charged with
the purchase of supplies for itself and its cadets. It has had
its purchasing agent. In order to bring all disbursements
as far as practicable under one authority, on July 14, 1931,
the Board of Directors forbade any expenditures for hospital purposes, for the mess hall, for food, for
page 36 ~pay rolls and for materials and articles procured
by the purchasing agent except upon invoices
audited and approved by the treasurer. A copy of the Board's
resolution to that effect is herewith filed, marked "Defenclant' s Exhibit No. 1", and prayed to be taken and read as
a part of this answer. It has required requisitions for supplies to be made through other officials. These various officials of the corporation, whose duty it was to see to it that
the corporation purchased its supplies of good quality at reasonable and fair prices, were reputable men, who did their
duty, and who in purchasing supplies, the petitioner to the
.contrary notwithstanding, followed the dictates of their own
judgment. And the d~fendant has given no directions to
and has exerted no influence upon such officials in his own
interest.
The defendant says that the charge of the petitioner that
the employees of the school, whose duty it was to make purchases or to have services rendered, seemed to understand
that their positions would be more secure if they placed the
business with the firms in which the trustees were financially
interested is false, and unworthy of further remark.
The dealings of Willson Bros., with Staunton Military
Academy were in good faith; the goods sold to Staunton
Military Academy and to its cadets were made by reputable
111anufacturers and were of the best quality; the sale of such
goods were open, fair, honest and at extremely reasonable
prices. And the defendant is advised and says that under
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the law it was entirely proper that Staunton
page 37 ~ Military Academy should so deal with the firm
of \i\Tillson Bros., or with the defendant.
The defendant further says, here repeating his denial
that he has been connected. with or interested in The McClure Company, Inc., either directly or indirectly, that the
greater part of the printing used by Staunton Military Academy during the existenc~ of the testamentary trust, namely,
printing its catalogues, has been done by Stone . Printing
Company at Roanoke, or by a New York house, as the on~
or the other was cheaper; the McClitre Company has not
done that work. The Board of Directors, not the defendant alone, directed the placing of such work. Such sma11
printing as was done for the Academy was had from variou::,
printers in Staunton or elsewhere, as lower prices and more
satisfactory work might be obtained. That matter was with
subordinate officials, and not with the defendant. The McClure Company printed the Academy "Year Book", but
Staunton Military Academy was not concerned financially
·with this printing. The "Year Book" was a venture of the
cadets of the Academy, who were assisted by one or more
of the Academy's instructors. There was no liability whatever upon the Academy in the matter. The McClure Company looked alone to the cadets ordering it ·for printing the
''Year Book", and collected what it could from them; the
defendant is informed by the McClure Company and says
that it still has owing to it for work a bill of $2300.00 which
it can not collect. With further reference to petitioner~s
charge concerning W. J. Perry Corporation, insurance
agents; with which corporation the defendant repage 38 ~peats he had and has no connection whatever,
directly or indirectly: The defendant says that the
policies of insurance placed with that agency were had at the
uniform rates charged by each insurance company represnted by agents in the City of Staunton without rebate or discount; that the services of that insura!lce agency always were
useful and satisfactory; and, incidentally, that the losses by
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fire and casualty upon property of the Academy insured
through that agency were large and were adjusted and paid
promptly and to the satisfaction of the Academy. The placing of insurance with that agency was with the Board of
Directors, not with this defendant alone, and was proper.
With reference to petitioner's charge concerning Woodward's Cleaning and Dyeing Works, Inc., with which corporation the defendant repeats he has never been connected
in any manner, directly or indirectly: For such work as has
been given by the Academy, or by its cadets to that corporation the Academy received low prices, and proper discounts.
vVith this business the defendant has had no connection, that
being a matter entirely with other constituted officials of the
Academy.
The defendant denies in each particular that the Board of
Directors, and especially this defendant, of Staunton Military Academy have been guilty of any failure to observe and
protect the interests of the_ corporation, and denies that any
financial interest of the defendant has been served or was
intended to serve by any such transaction.
page 39 r The defendant is advised and says that under
the law as a trustee he is not charged with the
duty of pleasing petitioner, a beneficiary of the trust or submitting his judgment to the desires of any beneficiary. His
duty as director and officer ~f the corporation was to conserve the interests of the corporation. The defendant says
' that this he has done, and with the result, the defendant says,
that the petitioner here, out of dividends earned by the corporation directed by this defendant and his co-directors, has
been furnished his support and maintenance.
The defendant does not understand, but nevertheless
denies the charge, what petitioner intends by the averment
that on numerous occasions the defendant has sold to his
trust "bonds of a character not contemplated by the statute
in such case made and provided, which sa.id sale of bonds resulted in a loss to the trust in an amount of something over
_$25 ,000.00, not including interest upon the defaulting _in-
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vestment". The testamentary trust of vVm. G. Kahle has
and has had no funds for investment, and has purchased
none. It has no concern except indirectly with purchase of
bonds and investments of Staunton Military Academy, a corporation. At such times as the Academy had surplus funds
for investment, that corporation purchased such bonds as
to its officers and Board of Directors seemed proper, and
in this matter there was no restriction upon them but, as in ·
the case of officers and directors of any business corporation,
the exercise of good business judgment. The
page 40 ~Academy was not and its officers and Board of
Directors were not required by any statute or
rule of law to invest its surplus funds as a fiduciary is permitted by statute to invest.
The defendant says that the corporate authorities of
Staunton Military Academy, since the creation of the testamentary trust, have purchased approximately $300,000.00 of
bonds, the greater part of which afterwards were sold. During the entire time, including the panic period of 1929-1931,
and the subsequent depression there was a loss upon such
investments of probably $12,953.00. Upon many of such
investments the Academy realized a substantial profit. After
the panic of 1929 and during the depression there was a loss
upon certain bonds secured by real estate issued by National
Consolidated Mortgage Company, by Mortgage Company
9f Maryland, Maryland Income bonds, and National Bond
Company, and upon bonds secured by assignment of rents
to accrue under leases made by the Post Office Department
of the United States of America, known as Brooklyn Post
Office bonds. The defendant did not purchase these bonds,
but all of them when purchased were proper investments of
the funds of Staunton Military Academy, for a long period
after purchase might have been sold at better than cost, and
losses occurred because of country-wide financial conditions.
Until July 18, 1932, the President of the Academy, Thos.
JI. Russell, with the cooperation of the Treasurer, Wm. H.
Steele, invested surplus funds and reserves in interest bear-
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ing securities, generally after consultation with
page 41 rone or more directors. On that day the Board of
Directors adopted a resolution directing all sums
set aside to surplus or reserves other than such part as in
the judgment of the Directors should be held available to
meet authorized expenditures to be invested in interest bearing securities of such character as from time to time might
be approved by the Board of Directors, and in order to the
seasonable investment of such funds and that the members
of the Board might be kept informed the Treasurer was
required to report to each meeting of the Board the amount
0 f money on hand available for such investment, and at any
time when requested by any director to furnish like information to the several directors. It was expressly provided that
no security should be purchased out of such funds or investment made thereof until the investment as proposed
should be submitted to each director for his written approval, and such approval by all directors was to be noted
by the Treasurer on the record of such investment and the
written approval filed and preserved by the Treasurer. A
copy of the said resolution is herewith filed, marked "Defendant's Exhibit No. 2", and is prayed to be taken and
read as a part of this answer.
·
The defendant, in his capacity as an officer of Staunton
Military Academy and with the approval of the Board, purchased certain bonds for the Academy in July, 1933-the
purchases next named were the only purchases of bonds
which he has ever made-to the amount of $54,071.25. A
copy of the resolution of the Board of Directors
page 42 rin that matter adopted July 18, 1933, is herewith
exhibited, marked "Defendant's Exhibit No. 3",
and is prayed to be taken and read as a part of this answer.
Among the bonds so purchased were $20,000.00 of bonds
of the United States of America, and $5,000.00 or Federal
Land Bank bonds. All of the bonds purchased by him excepting United States bonds have been sold;; the sale resulted in a profit to the Academy of $4,102.50. E~ch such
bond was sold at a substantial advance.
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The defendant's purchase of these bonds, made in strict
conformity with the above mentioned resolution, was reported to the court in a petition filed in this cause by the
testamentary trustees at the October term, 1933, whkh
petition remains in the record. The trustees showed to the
court that the Board of Directors had discussed the question of investing sums available for a reserve to meet losses,
and said : "The Directors have been of opinion that in invc:sting the surplus and reserve funds of the Academy business conditions required any securities purchased to be
such as were readily marketable and at the same time reasonably safe. In their business judgment it did not seem wise
to purchase state or municipal bonds, because of the low
i11terest yeald, so long as other reasonably safe investments
acceptable for business purposes might be had.
"With these views the Chairman of the Board ( this defendant), consulted Roger W. Babson, a nationally known
economist with ·a high reputation in such matters,
page 43 ~as to investments for the Academy, regard being
· had to security, moderate interest rates and
inarketability, who furnished the Chairman a list of such
investments, which list the Chairman then submitted to the
several directors. The list then was submitted (by petitioner's mother, Mrs. Eleanor E. Whitehead, a director)
to officers of the First and Merchants National Bank of
Richmond for their judgment, who concurred in the Babson
recommendations, and for their comment (by Wm. C. Rowland, a director and trustee) to the judgment of officials of
The Provident Life and Trust Company and the Provident
Trust Company, both Philadelphia corporations of like
standing, these officials being directly concerned in invest. ments made by their institutions, and the securities 'named
in the list seemed to them to be proper.
"The directors ordered this list, with the ratings of "the
securities named, to be spread at large in the minutes, and
directed $73,000.00 to be invested at market prices in- such
of the securities named as the President might think advisable.
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"In view of the present financial conditions, your petitioners submit this matter to the judgment of the court and
hereinafter ask its approval or disapproval of their action."

The petitioners. prayed in part that the petitioners' action
with reference to the investment of funds might be considered by the court and if proper, ratified and approved, but
if improper, that the court might direct securities purchased
under that resolution to be marketed promptly.
page 44 r On October 17, 1933, as appears by the record.
of this cause, the court adjudged and decreed
"that the action of the directors in procuring from a recognized financial authority a list of se~urities suitable for investment, regard being had to their marketability, their
security, and the moderate rate of interest afforded, the investigation made by the directors as to said securities, and
their action in investing therein be and the same is ratified
and approved".
The same petition showed that Wm. H. Kahle ( who is
the petitioner, now called Wm. G. Kahle), the second child
of Wm. G. Kahle and a beneficiary of the trust created under his will, had become of age on June 4, 1933. By an order
entered along with said decree the said Wm. H. Kahle was
admitted in his own right as a party defendant to this cause.
The · averments of the petitioner with reference to the
matters and things set forth in the def end ant's letter resigning his office as President and director of Staunton Military
Academy, which letter is referred to and exhibited with the
petition, are irrel~vant and immaterial. Nevertheless the
defendant here reiterates the statements he made in said
letter and says that each of such statements is true and he
specifically denies the several averments with reference there, to made by the petitioner.
The petitioner, referring to ·stock of The Augusta National Bank of Staunton, owned by Wm. G. Kahle, alleges
that it was sold by the Executors at public auction, as
if that were harmful to the petitioner or against his in-
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page 45 ~terest. The shares of stock in question, sixty
in number, at Wm. G. Kable's death were held
as collateral security by Staunton National Bank for 111debtedness far exceeding the total value of the stock. A
Sale of course was necessary in order to pay debts.
The petitioner states that the defendant conceals the fact
that Staunton Military Academy issued $100,000.00 of
bonds and. says, "Before the bond issue could be legally
floated it was necessary to get a decree of court approving
~a.me, and as the Corporation Court had adjourned its July
term, and would not convene again until September, tht'.
bonds could not be sold in time to raise the necessary fund
by August 1st."
The record of this cause shows that on February 24, 1923,
the testamentary trustees filed their partition showing that
the tentative report of an inspector of the United States Internal Revenue Department recommended the assessment
of additional income taxes against the Staunton Military
Academy of an amount exceeding $55,000.00, and an addi..
tional assessment against Wm. G. Kahle of nearly $9,000.00,
that the corporation was not in position to pay, without borrowing, its additional income tax, and that of Wm. G. Kahle,
which latter it was obliged to pay, and that it could not obtain the necessary amount on open notes without security;
that the directors of Staunton Military Academy had held
a meeting resolving to issue the bonds and calling a stockholders' meeting to encumber the Academv's real
page 46 ~estate; and that the stockholders' meeting h~s been
held at ,vhich it was resolved to issue bonds to
the extent of $100,000.00 and to encumber the property of
the corporation to secure their payment. On February 24,
1923, the court entered its decree upon this petition approving the action of the directors and stockholders, and directing that when the deed of · trust has been executed the
corporation and its officers might use any and all of the
honds issued there under for the corporate purposes mentioned, as well as by way of advancements to the Executors
of Wm. G. Kahle, dec'd.
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The petitioner's averment concerning the necessity of obtaining the court's approval and the delay because of there
being no August Term whereby the Corporation Court would
not convene until September is fiction.
·
As appears from the records in the office of the Clerk of
this court, the deed of trust in question was dated May 15,
1923, and was recorded August 1, 1923.
On October 30, 1923, the trustees filed their petition showing that c1.ll statutory formalities had been gone through with
and the deed of trust executed and recorded in the office of
the Clerk of this court; that a part only of said bonds has
been issued, careful note thereof being made on the books of
the Academy, and that the petitioners had fully and properly
,·arried out the provisions of the decree. On the same day
-~he court entered its decree in this cause ratifying and approving the action of the trustees.
There was no sale for said bonds. Certainly
page 47 rthe banks of Staunton could not purchase them.
The defendants informed, believes and says that
Wm. H. Steele purchased $5,000.00 par value of them, but
aside from this none was sold. The remainder of the issue
were placed in the hands of the National Valley Bank of
Staunton for safekeeping and were duly returned by it upon
request. On October 14, 1924, the said deed of trust was
released, the deed of release being recorded in the aforesaid
Clerk's Office on October 21, 1924.
It will be seen that the record and as well the deed of trust
<>f record in the office of the Clerk of this court show the fal~ity of the petitioner's averments in that respect.
The petitioner, Wm. G. Kahle, II, became of age on June
4, 1933, and was admitted as a party defendant to this cause
fo October of that year. He was and is without business
education and experience. During his minority and to the
.time of filing his petition, he has had the benefit of the services of the testamentary trustees and of the Board of
Directors and officers of the corporation. The dividends
paid by the corporation to the trustees and by them to the
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beneficiaries of the trust since the death of Wm. G. Kabfo
have been nearly $235,000.00; liabilities of the Academy
and of Wm. G. Kahle of over $362,000.00 have been met and
paid out of the conduct of the school operated by the Aca- ,
demy, with the assistance of this defendant, and the very
stock which is the trust estate thereby has been saved to the
trustees; improvements and additions to the plant
page 48 rand property of Staunton Military Academy have
been made and paid for to an extent of over
$600,000.00.
Although the petitioner has had no part in the accomplishments of the directors of Staunto·n · Military Academy and
cf the trustees under the will of Wm. G. Kahle, dec'd, excepting to receive benefits there from, he has seen fit, since
coming of age in June, 1933, to file along with his sister, a
co-beneficiary, a petition assailing the character, honesty
and reputation of his uncle, Thos H. Russell, one of the
testamentary trustees of Wm. G. Kahle, President and
director of Staunton Military Academy to the time of his
death in May, 1933, and the probity and honesty of Wm. C.
Rowland, a testamentary trustee and a director of Staunton
Military Academy from the establishment of the trust, which
matter is yet pending in this court, and by his petition now
filed he has assailed with the utmost recklessness and disregard of fact the character and reputation of this defendant. And the defendant says, as to the attack upon himself,
that neither the youth nor ignorance nor inexperience of the
petitioner can excuse him.
And t~e defendant again expressly denies each and every
charge of wrongdoing or neglect of duty made in the said
petition, and says that the same are and each of them is
false.
And having fully answered the defendant prays hence
to be . dismissed with his costs in this behalf expended, including therein all costs of_ his defence against
page 49 ~said petition.
And he will ever pray, etc.
GILPIN WILLSON
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J.M. PERRY
Counsel.
DEFENDANT'S EXHIBIT NO. 1
MEETING OF BOARD OF DIRECTORS
JULY 14, 1931.
On motion, duly seconded, in order that the disbursements may be brought as much as is practicable under one
authority, the following resolution was unanimously adopted: .
Be it Resolved:
First : Expenditures for hospital purposes and in and
.about the hospital shall not be made until the same be approved in ,writing by the treasurer, and payment therefor
shall be upon invoices, audited and approved by the treasurer.
Second : Purchases for the mess hall shall be made only
upon the written approval of the treasurer and expenditures
for the mess hall including those for food and for pay roll
shall be upon written invoices audited and approved by the
treasurer.
Third: All payments of materials and articles procured
by the purchasing agent shall be upon invoices audited and
approved by the treasurer.
page 50 ~

DEFENDANT'S EXHIBIT NO. 2.

MEETING OF BOARD OF DIRECTORS
JULY 18, 1932.
The following resolution was offered, duly seconded and
adopter by unanimous vote :
·
Be it Resolved:
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First : All smns set aside to surplus or reserves other
than such part thereof as in the judgment of the Directors
should be held available to meet authorized expenditures,
shall be invested and, as far as is reasonably practicable, held
invested in interest bearing securities of such character as
from time to time may be approved by the Board of
Directors.
Second: In order to the seasonable investment of such
funds and that the members of the Board may be kept informed, the treasurer will report to each meeting of the
Board of Directors, the amount of money on hand available for such investment, and at any time when requested
by any director will furnish like information to the several
directors.
Third: No security shall be purchased out of such funds
or investment made thereof until the investment as proposed
be submitted to each director and with his written approval;
and such approval by all directors shall be noted by the
Treasurer in the record of such investment and the written approval filed and preserved by the Treasurer.
page 51

r

DEFENDANT'S EXHIBIT NO. 3.

MEETING OF BOARD OF DIRECTORS

JULY 18, 1933.
Gilpin Willson, Chairman of the Executive Committee,
reported to the meeting that the Academy had the sum of
$73,000 properly available for investment under the terms
_c,f the resolution of the Board of Directors adopted at the
meeting held July 18th, 1932.
The Chairman of the Board reported that he had consulted Roger W. Babson, a nationally known economist with
a high reputation in such matters, as to investments for the
funds of institutions such as the Academy, regard being had
to security, moderate interest rates and marketability, and
that a list of such investments, referred to hereafter, had
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been furnished to him and submitted to the other directors.
Mrs. Whitehead stated that she had submitted the said
list to officers of the First & Merchants' National Bank of
Richmond for their judgment and that they concurred in
the · Babson recommendations.
Mr. Rowland stated that he had submitted the list for their
comment to the judgment of certain officials of the Provident
Life & Trust Company at Philadelphia and to the director
of the Provident Trust Company of Philadelphia, officials
directly concerned in investments made by those institutions,
and that the securities named in the list seemed to them
proper.
Following is a copy of said list, the letters oppage 52 rposite each item not having been upon the original
list but representing the grade of the security ~n.
the opinion of the persons named above :
Due.
AAA $20,000 Liberty Bonds
4}4's
AA
5,000 A. T. & T. Debenture
5% 1960
S's 1957
A
3,000 Hudson & Manhattan 1st Ref.
AAA
3,000 Chicago, Burlington & Quincy Cen. 4's 1958
AA
3,000 Louisville & Nashville
4's 1940
AA
3,000 No. Pacific General Liens
3% 2040
AAA
3,000 Pennsylvania R. R. General
S's 1968
S's 1947
A
3,000 American Smelting & Refining
BAA 3,000 General Baking Debentures
50 1940
A
3,000 Gulf Oil Debentures
S's 1937
BAA
3,000 Union Oil of California Deb.
S's 1945
AAA
3,000 Chicago Union Station 1st
40's 1963
AAA
5,000 Federal Land Bank
40's 1958
AAA
3,000 Kansas City Terminals 1st
4's 1960
AAA 3,000 Terminal Ry. of St. Louis Gen. Ref. 4's 1953
BAA
3,000 National Dairy Products Deb. 5}4's 1948
A
3,000 Southern Pacific 1st Refunding 4's 1955
BAA 3,000 Western Maryland 1st
4's 1952
( The characters underscored were added by persons inspecting the above list and were not on the original.)
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On motion, duly seconded, it was unanimously resolved
that the President invest the said $73,000 in such of the
securities shown in said list as to him may seem advisable,
at market prices, and that payment therefor be made by the
Treasurer.
page 53 ~EXHIBIT--WILL OF WM. G. KABLE,DEC'D
I, William G. Kahle, being 'of sound mind and dispo_sing
memory, do make this my last will and testament, and do
hereby revoke and annul any and all wills and codicile thereto
bv me at any time heretofore made:
FIRST :-I direct that all of my jusf debts be paid as soon
after my decease as conveniently may be.
SECOND :-I· give, devise and bequeath unto my wife,
Eleanor Enslow Kahle, absolutely, all the rest and residue
of my estate, real, personal and mixed, and wheresoever situated, except my shares of the capital stock of the Staunton
Military Academy, a corporation, which are hereinafter otherwise disposed .of.
THIRD :-I give and bequeath unto Eleanor Enslow
Kahle, Thos. H. Russell, Gilpin Willson, W. C. Rowland
and W. H. Steele, and to their successor or successors in
office, all of my shares of the capital_ stock of the Staunton
Military Academy, to be held, used and disposed of upon
the trust following, and none other, that is to say: ( 1) They
5hall hold and so vote the said shares of stock at any and all
meetings of the. stockholders of the said corporation, during
the continuance of this trust, and so manage it, so far as
stockholders may effect the same, as to cause the said cor- ·
roration to employ the said Thos: H. Russell as Principal of
the Staunton Military Academy, a school conpage 54 ~ducted by c::iid corporation, at a reasonable salary,
so long as the said Russell shall live and be able
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or desire to be so employed and shall conduct himself and
the affairs of said office in a proper manner-although as
to this last I have no apprehension whatever-the reasonable
salary to be paid to him for his services to be fixed in the
manner hereinafter stated, provided, however, that such
reasonable salary shall never exceed the sum of $10,000,00
per year-.this being named as a maximum limit, and it by
no means being intended that such salary shall reach that
limit unless it be so fixed in the manner hereinafter stated;
and to employ in ~ome prope~ capacity in said school T. G.
Russell, so long as said T. G. Russell shall live and be able
and desire to be so employed and shall conduct himself and
'the affairs of his employment in a proper manner-in which
respect I have no apprehension whatever-the said T. G.
Russell to he paid a reasonable salary for his said services,
the same to be fixed in the manner hereinafter stated. Upon
their annual election to. the position in the employ of the
Staunton Military Academy, hereinabove mentioned, such
6alaries shall be fixed to be paid to Thos. H. Russell and T.
G. Russell, respectively, as shall be ascertained to be proper
by two impartial, competent persons, one to be chosen by .
the said Thos. H. Russell and T. G. Russell and the other
~by my said wife, or in default of her designating any person,
then by said Trustees other than Thos. H. Russell.·
page 55 ~In the event of disagreement between the appraisers thus chosen, that two shall select a third competent and disinterested person to act as umpire between
them. The decision of any two of said appraisers, or of the
two appraisers designated by the said Russells and my wife,
or the remaining Trustees, respectively, as to the proper
amount of said salaries for the then next approaching year
sha.11 be final and binding upon my Trustees, when communicated to them my said shares of stock will be voted by them
for the salaries thus fixed. But in any year, by agreement
of the parties, no appraisement may be made and in such.
case said shares of stock shall be voted for the salaries of the
year then about to expire. Further, the said stock always
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shall be voted by my said Trustees against any unreasonable
<:xpenditures or expenses of salary, or unbusinesslike ventures, and in each instance always for the welfare of the
corporation and of the school operated by it and for increasing its business and profits; it being remembered that I al\\' ays desired, as a stockholder, all such expenditures to be
made as appear reasonable and proper in the exercise of a
fair businesslike discretion, and that it is my desire that my
said Trustees in voting said stock shall be actuated by like
motives. My said Trustees shall not sell the said shares of
btock, or any of them, and shall not vote the said shares of
stock, or any of them, at any meeting of the stockholders of
the said Staunton Military Academy, a corporation, for the
sale of the school conducted by said corporation or
page 56 }any property necessary or advantageous to the
operation of the said school, unless in order to
replace the same with property more advantageous than that
disposed of, and shall note vote the said shares of stock or
any of them at any such stockholder's meeting, in favor
of ceasing to operate the said school, unless because of some
catastrophe, or because of great losses not happening
through their default, it shall appear to such court as may
have jurisdiction of the matter, to which said Trustees may
apply for direction, upon the evidence ot not less than three
competent disinterested persons with full knowledge of the
matter, that such sale or sales, such cessation of operations,
or such disposition of the stock of the school, or of the property, is necessary in order to avoid disaster to the trust
estate. In their voting the shares of said stock at any
stockholder's meeting the said Trustees may vote the sarn"e
in their own favor, if they deem it proper, for the various
offices of said corporation, and themselves may act as
directors or officers, or both, of said corporation, if otherwise competent, my intention being that their interest as
Trustees shall not render them incompetent personally to
fill the offices of said corporation. (2) In all matters requiring the exercise of judgment and discretion on the
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.part of my said Trustees in which there develops a difference of opinon among them, the opinion of the majority shall
prevail and action be taken accordingly. ( 3) Out
page 57 rof the dividends, interest and profits arising and
accruing from the estate in their hands, my Trustees annually will pay alleged taxes and charges assesstd against the trust estate or the income thereof, and
al! expenses during that year incurred, in and as the management and conduct of the trust, including therein the sum of
'fwo Hundred Dollars per year to each of said Trustees as
compensation for his services as Trustees during the year.
( 4) The net amou:µt of the dividends and income arising
and accruing from said trust estate and coming into the
Trustees' hands, after deducting the foregoing expenses and
charges (which net amount I hereinafter term "net income"), my Trustees shall pay to my wife, Eleanor Enslow
Kahle, during each and every year of her natural life, or
until some of my' children shall attain the age of twentyone years, at my wife's death or the coming of age of some
of my children shall first occur. Such payments shall be
c1ade at least annually and each annual payment shall include all collections made to that time; but if sufficient funds
then be in the hands of my Trustees for that purpose, partial
payments during the year also are to be made by way of
acivancement of such annual payments. When and as each
of my children shall become twenty-one years of age, my
said Trustees thereafter shall pay to such children annually
out of said net income, so long as my wife shall live an
amount equivalent to one-ninth of said net income, so that
when all three of my children have become twentypage 58 rone years of age, each of them from his majority
will have enjoyed and thereafter until the death
of my wife, will have and enjoy a one-ninth part of said net
income, as his absolute property. My said Trustees, after
the eldest of my said children shall have become of age, shall
pay to my wife the remaining eight-ninths of the said net
income; and after the second child shall have become of age,
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shall pay to my wife the remaining seven-ninths of said net
income; and after· the youngest of my said children shall
have become of age shall pay to my wife the remaining sixninths of said net income; such payments to my said wife to
be continued so long as she shall live. In the event of the
death of any of my said children after he has attained his
majority, the proportion of such net income, which otherwise herein would have been payable to such child, thereafter
~hall be paid to my said wife during her natural life. The
provisions herein made for _my wife until my children become of age is made for the purpose that- my wife therewith
may provide comfortably for the support and maintenance
of herself and our children during their minority and for
their proper education and that after the children, respectively, become of age my wife as well shall have comfortable
~upport and my children as well may have some provision.
And at the death of my said wife, then upon the further trust
that the said Trustees then and thereafter shall hold said
trust est~te for the use and benefit of my children surviving
my said wife, and the then living children of such
page 59 ~of my children as then are dead, per stirpes and
not per capita, managing said stock as hereinafter
directed, and paying the net income, as hereinabove divided,
to the said beneficiaries according to their respective interests, in annual payments, until all of my said children have
attained the ages following, namely, if a boy twenty-five
years, and if a girl twenty-two years, at which last named
time, the said Trustee will assign, trans£ er and· deliver to the
said beneficiaries under this clause all of the trust estate.
,( 5) In the event of the death, disability, resignation or removal from the State of my said Trustee ( and excepting
ithat the last contingency shall not apply in the case of W. C.
Rowland, who now is a non-resident of Virginia), or any:
of them, such successor or successors shall be appointed ai
may then be nominated by my wife; but in default of such
nomination, as then may be nominated by the remaining
Trustees; or in default of their nomination, by the bene-
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.ficiaries of this trust other than my wife; and until such
uominations the remaining Trustees or Trustee may act.
· FOURTH :-I appoint Thos. H. Russell, Gilpin Willson 7
and W. C. Rowland to be executors of this my last will and
testament.
FIFTH :-I appoint my wife, Eleanor Enslow Kahle, th·e
guardian of my infant children until they respectively, arrive
at the age of twenty-one years. I do hereby declare the foregoing paper, written in type on this and five prepage 60 reeding sheets of paper, which sheets other than
the sixth are each iden'tified by my initials signed
by me on the margin of each sheet, to be my last will and
testament.
IN WITNESS WHEREOF I have hereunto signed my
11ame and affixed my seal, this 27th day of December, nineteen hundred and nineteen.
WILLIAM G. KABLE (Seal)
Signed and published by William G. Kahle as and for his
· last will in the presence of us, who in his presence and in the
oresence of each other, and at his request, have hereunto
~ubscribed our names as witnesses :
W. W. TIMBERLAKE
H. L. OPIE
CODICIL
Whereas I, William G. Kahle, having made my last wiU
in writing, bearing date December 27th, 1919: Now I do
hereby make this codicil thereto, to be taken as part thereof :
FIRST :-Some years ago a house was built by Thos. H.
Russell on Pleasant Street on the "Bickle Field", ( then recently purchased by me for the Staunton Military Academy),
which !dnce that time has been occupied by Thos. H. Russell
as his residence, towards the erection of which house I contributed a certain sum, ~ now do give and devise the said

170

Supreme Court of Appeals of Virg~nia

residence, together with so much land is now used in connection therewith, the boundaries thereof being
page 61 rshown by hedges and fences, unto my sister, Mar-.
garet H. Russell ( wife of said Thos. H. Russell),
so long as she shall live and at her death to her children then
surviving her, or if there be no such surviving children, then
unto such persons as then may a1iswer the description of her
heirs at law. And I direct my said executors, in the event
that title to the said residence and lot at the time of my death
shall be in the Staunton Military Academy, to require that
a proper conveyance thereof be made to my devisees just
herein named. But no consideration thereof shall be required
by the Staunton Mlitary Academy, since the said house and
lot will be held by it for my benefit, I being in fact the owner
of said land.
SECOND :-I direct my said executors to convey to the
Staunton Military Academy any real estate standing in my
name; other than that just hereinafter mentioned, which
within a year prior to my death may have been used in connection with or for the purpose of that corporation-such
.real estate being regarded by me as in fact a portion of that
corporation's property.
THIRD :-I bequeath unto Edward Williams, colored if he
shall survive me, and to Kate Harris, colored, if she shall
survive me, each of whom has been a faithful servant, each ·
the sum of Five Hundred Dollars.
FOURTH :-My executors are authorized and empowered
to continue any partnerships of which I may be engaged at
the time of' my death, until in their discretion further continuance thereof is unwise or not for the interest
page 62 rof my estate;. and for such purpose my executors
further are authorized and empowered to borrow
from time to time reasonable amounts of· money as in their
judgment may be necessary therefor, making and delivering
on account of my estate such notes or other evidenceS' of indebtedness in their discretion may be proper and necessary.
And my executors are authorized and empowered to renew
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from time to time, in whole or in part, until payment readily
may be made, any notes or other evidences of indebtedness
made by me, if their juqgment so requires, and to endorse,
on behalf of my estate, any renewals, in whole or in part, of
notes upon· which I am such endorser, made in connection
,vith any business venture of mine, until such time as my
said executors deem it unwise further to postpone payment
and settlement thereof. My executors are authorized and
empowered to sell, publicly or privately, any real estate
owned by me individually, if in their judgment it is proper
so to do, and upon such terms as to cash or credit as they
may think best, and to make, execute and deliver any and
all deeds, releases and conveyances of any kind which in
· their opinion may be necessary or proper and in furtherance
of the interest of my estate or the execution of the Trustees
herein declared. The bequests and devises herein contained
shall be treated and considered as subsequent to the bequest
·with reference to the capital stock of the Staunton Military
Academy, set forth in the third clause of my will,
page 63 tand prior to the devise and bequest of the residue
of my estate set forth in the second clause of my
will, my intention being not to alter or interfere with the
said bequest of the capital stock of Staunton ;1VIilitary Academy in any manner, and to diminish and devise any bequest
of all of the residue of my estate to my ,vife Eleanor Enslow
Kahle only to the extent of the bequests and devises made
in this codicil. But in all respects except as herein the same
may be modified and amended, my said will shall remain as
it is written.
IN WITNESS WHEREOF I have hereunto signed my
uame and affixed my seal this 27th day of March, 1920.
WILLIAM G. KABLE (Seal)
Signed, published and declared by William G. Kahle as
and for a codicil to his last will, in the presence of us, who
in his presence and in the presence of one another, have here-
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unto signed our names as witnesses thereto.
WM. J. PERRY
J.M. PERRY
page 64 rIN THE CORPORATION COURT FOR THE
CITY OF STAUNTON, VIRGINIA.
VvILLIAM G. KABLE'S EXECUTORS

v.
WILLIAM G. KABLE'S TRUSTEES.
ON PETITION OF WILLIAM G. KABLE, II, vs.
GILPIN WILLSON, SR.
The depositions of William H. Steele and others, taken
before me, E. S. Bumgardner, a Notary Public in and for
the County of Augusta, in the State of Virginia, by agreement of Counsel, on Friday, August 27, 1937, between the
hours of 10 :00 A. M., and 6 :00 P. M., in the Court Room
of the Court House of Augusta County, Staunton, Virginia,
to· be read as evidence on behalf of the Petitioner, William
G. Kahle, II, in the chancery cause now pending in the Corporation Court for the City of Staunton, under the style of
\Villiam G. Kable's Executors v. William G. Kable's Trustees.
PRESENT:

Joseph I. Nachman, Attorney for Petitioner;
J. M. Perry, Attorney for Gilpin Willson, Sr.
STIPULATION:

It is stipulated by and between counsel in this cause that
all questions of accounting and questions concerning the extent of liability, if any, in this cause ~hall be deferred until
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S. D. Timberlake, Jr.
the Court has determined whether or not there is any liability
upon the defendant for the matters and things alleged to be
wrongful in Complainant's Bill filed in this cause,
page 65 ~the evidence at the present time to be limited to
the question of liability and the questions of accounting and evidence thereon to be reserved until the Court
shall ascertain whether grounds for such accounting exists.
S. D. Timberlake, Jr., a witness of lawful age, called on
behalf of Petitioner, after being duly sworn, deposes and
says:
DIRECT EXAMINATION

By Mr. Nachman:

Ql. You are Mr. S. D. Timberlake, Jr.?
A. Yes, sir.
Q2. You are an attorney-at-Law and have practiced for·
many years in Staunton?
A. Yes, sir.
Q3. You are at present one of the Trustees under the will
of William G. Kahle, deceased, and also a Director of the
Staunton Military Academy, are you not?
A. Yes, sir.
Q4. You were appointed, I believe, to your position as
Trustee by Mrs. Whitehead, one of the beneficiaries of thi,
trust?
A. Yes, sir.
QS. Under the privilege conferred upon her by the will ofVvilliam G. Kahle, to succed the late William A. Pratt, is
that correct?
· A. Yes, sir.
Q6. Was there any question raised when you
page 66 ~were appointed to that position by Mrs. Whitehead?
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Mr. Perry: The question is objected to as immaterial, and
for the further reason this matter is shown by the Court
record, which is the, best evidence.
A. The appoinment was opposed.
Q7. Who opposed that appointment?
A. Mr. Gilpin Willson, Sr.
Q8. I find in the record in this cause two Petitions, one
filed on February 16, 1937, and the other one filed on March
11, 1937, both of them signed by Gilpin Willson, Sr.~ objecting to your appointment. Have you seen those papers?
Mr. Perry: The question is objected to as immaterial.
A. I presume I saw them before the matter was heard. I
do not recall at the moment whether I did or not.
Q9. Will you examine the Petitions and see if that will
refresh your recollection ( handing witness the two papers) ?
A.- (After examining the papers) I recall that I did see
them.
QlO. For the purposes of the record, I am marking these
two papers, Exhibit A and B respectively, and returning
them to the Court file, and ask that they be considered as
Exhibits in this cause.
vage 67 ~

Mr. Perry : I object to the filing of the Petition as exhibits; the Petitions being a part of
the Court record they cannot be abstracted and made a part
of the depositions.
Mr. Nachman: I ask that the Court will, of course, examine the whole record in this cause and examine the Petitions for what value the Court may think they are worth.
Ql 1. \Vas there a hearing held before the Corporation
Court relating to your appointment?
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A. There was.
Q12. Did Mr. Willson testify at that hearing?
A. He did.
Q13. Will you please state what objections, if any, he
rcdsed to your appointment?
Mr. Perry: The question ts objected to as entirely immaterial in this matter.
Mr. Nachman: In reply counsel states that these petition~
have a distinct bearing on the question o-f the removal of the
Trustee, which they present, and on the question of Mr.
\Villson's attitude towards the beneficiaries of the trust, as
well as to his present co-trustees.
A. I was not present when Mr. Willson testified, but I was
informed of his testimony shortly after he gave
page 68 Ht. I \\7as told one or more statements made by
Mr. Willson had a tendency to reflect upon me;
and, thereupon, I immediately went to the Court House
,.vhere the hearing was in progress and testified then myself
in .the matter before Juclge Smith who was holding Court
for Judge Crosby. I ascertained then, and my idea was confirmed later, that Mr. Willson had misunderstood my attitude as disclosed to him in certain conferences we had had
in reference to my appointment before this hearing. Mr.
Willson had stated that I had agreed with him that I would
merely accept the position of a Director of the Corporation
and that another gentleman would be appointed Trustee. This
was at variance with the facts; but I found out from Mr.
VVillson in a private talk, which I had immediately with him
after the hearing, that he had a misunderstanding of the
~ituation between us; and it turned out a little later, when
Mr. Willson testified in the matter of the Petition against
William C. Rowland in this cause, that Mr. Willson himself
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was confused as to the definition between a Trustee and
a Director. This clarified the situaton to me eptirely satisfactorily with Mr. \Villson, so far as the basis of the misunderstanding is concerned; and I think that is the true
explanation of the disagreement and misunderstanding be. tween us.
Q14. Was any objection raised to you personally as to
your ability and capacity to serve as a Director or Trustee?
A. I did not so understand it. My understanding was that
Mr. Willson thought I had, in my conference&
page 69 ~with him-and I had had several with a view of
harmonizing the situation, particularly as between
Mr. Willson and Mrs. Whitehead- reached an understanding with him in respect to the appointment of a Trustee
uther than myself. I thought I had made the matter explicitly clear to Mr. Willson, as I had to friends of his and of
mine with whom I had discussed the matter, and I was
greatly surprised when I ascertained that Mr. Willson had
made the statement, which he did make before Judge Smith,
to the effect that I had reached an agreement with him, which
I had never considered, much less made; but, as I have just
told you, I am quite confident now that this grew out of the
misunderstanding in Mr. Willson's own mind as to the cliff erence between a Director and a Trustee.
QlS. Since you have served on the Board of Directors of
Staunton Military Academy and up to the time of Mr. Willson' s resignation as President and Director of the school,
\Vhat has been Mr. Willson's attitude towards the school
and serving on the Board?
Mr. Perry: The question is objected to as immaterial.
A. Mr. Willson attended a few meetings which took pla~e
after my appointment and prior to his resignation, with the
exception, I think, of one. There was no attitude one way
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or the other on Mr. Willson' s part. He came to the meetings,· and I do not think in the first meeting he had any
participation, except to be there as a member of
page 70 tit; and I do not recall any matters of any consequence that we discussed at one or more of the_
.other meetings, and he then resigned.
Q 16. He has been present ~t all except one of the meetings?
A. That is my recollection.
Q 17. At the meetings he has attended, he has taken very
little part in the discussions or undertakings of the Board?

Mr. Perry: The question is objected to, because this is not
what the witness said in reply to the last question, which was,
that no matters of importance were discussed, and he did
not remember that Mr. Willson took part for or against
those matters.
Q 18. Do you authorize the Notary to sign your name to
your deposition~
A. I do.
NO CROSS EXAMINATION
Further this deponent saith not.
S. D. TIMBERLAKE, JR.
During the progress of W. H. Steele's deposition, Mr.
S. D. Timberlake, Jr., appeared and asked to be permitted
to make a correction in a statement he had made during the
taking of his deposition.
Mr. Timberlake: I was asked this. morning
page 71 rabout Mr. Willson's attendance at Board Meetings, and my recollection is that I stated that the
meetings which he did attend after I became a Director were
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meetings at which nothing of importance transpired. I am
not quite certain whether my statement was to that effect,
put my recollection is that it was. I ·want to qualify that
statement by saying that it does not apply to the first meeting. At the first meeting there were matters of great importance considered, as the record of the meeting will disclose if you have it before you. Mr. Willson contented himself at that meeting by merely voting on most of the resolutions that were adopted. He did not otherwise participate
in the deliberations of that meeting.
Further this deponent saith not.
S. D. TIMBERLAKE, JR.
William H. Steele, another witness of lawful age, called
on behalf of the Petitioner, after being duly sworn, deposes
and says:
DIRECT EXAMINATION
By Mr. Nachman:

Q 1. You are one of the Trustees under the will of William
G. Kahle, deceased, and a Director of the Staunton Military Academy?
A. I am.
Q2. You have held that position continuously since-the beginning of the trust, with the exception of one
page 72 ryear, that you were not a Director of the Corporation : Is that true?
A. Yes, sir.
Q3. Will you state your age?
A. I am 55.
Q4. Were you present at the hearing that was held befor~
Judge Smith with reference to the appointment of Mr. Timberlake as Trustee?
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A. Yes, sir.
QS. Did yott hear all the evidence introduced at that hearing?
A. Yes, sir.
Q6. Are you in position to state what assertion of facts
Mr. Willson made with reference to Mr. Timberlake?
Mr. Perry: The question is objected to as immaterial and
any evidence on this line is objected to as immaterial, the
same objection to run as to any future questions and answers.
A. My recollection is that he made the statement that Mr.
Timberlake was not reliable or trust-worthy, and, therefore,
· not the type of man that should be appointed as a Trustee;
whether those are the words, I do not know, but that is the
substance of his remarks.
Q7. Do you recall whether or not the statement was made
by him that he would not serve on the Board with Mr. Timberlake?
A. As I recall it that was a statement he made in the
Staunton paper.
l)age 73 ~ Q8. Wherever it was made, do you recall such
a statement being made?
A. I heard of it.
Mr. Perry: The answer is objected to as hearsay.
Q9. Did you hear Mr. Willson make that statement, or
did it come through some one else?
A. It came from some one else.
QlO. How long has Mr. Willson been connected with
Staunton Military Academy to your knowledge?
A. Since 1918.
Qll. He was one 'Of the original Trustees named m the
will?
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A. He was one of the original Trustees and prior to that
p!'! was a Director, for two years prior to· t4at.
Q12. What positions, since the beginning of the trust,
:has Mr. Willson had in connection with Staunton Military
Academy?
Mr. Perry: The question is objected to, as the best evidence is the Minute Books of the Academy.
A. As Trustee, Director, Chairman of the Board of Trus~r.es, and President of the Corporation.
Q13. Has he always been President of the Corporation?
A. Only since the death of Colonel Thomas H. Russell.
Q14. During Colonel Russell's life time what position did
he occupy?
.
page 74 ~ A. Chairman of the Board of Trustees.
Q 15. Do the Minute Books of the Corporation
,show that any salary was paid to Mr. Willson for the various
positions he held?
, Mr. Perry: The question is objected to, on the ground that_
.the Minute Books are the best evidence and are at present
before the Notary.
A. They do.
Ql6. At what meetings were these salaries fixed? Were
they fixed at Directors' meetings, or at the annual Stockholders' meetings? Can you state that?
Mr. Perry: Counsel makes the sa!lle objection as hereto. fore.
A. The salaries were fixed at Directors' meetings. I am
wrong there: The Directors were named by the Stockholders and the Directors elected the officers of the corporation.
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Ql7. Who fixed the salaries of the officers-the Board of
Directors or the stockholders at their annual meetings?

I

Mr. Perry: The quesfo;m is objected to, as the Minutes
Books are the best evidence and are immediately avail~ble.
r,age 75 ~ A. Can I examine the Minute Books and a&:certain that?
Q18. You may (handing witness 4 Minute Books)
A. The stockholders elected the officers and directors. I
am reading from the Minut~s of July 10, 1923, the regular
annual meeting of the stockholders ; the stockholders fixed
,the salary of the President at that time; the Directors fixed
.the salary of the Executive Committee.
Q19. Who was the Executive Committee composed of?
Mr. Perry: The question is objected to; the Minutes are.
,the best evidence.
A. Thomas H. Russell, Gilpin Willson and W. H. Ste~c.
Q20. What were the functions of the Executive Com:
mittee?
. Mr. Perry: The question is objected to as the Minutes are
the best evidence and this matter is fully set forth in the
.Minutes..
A. The Executive Committee acted for the board between
the regular meetings and their action was approved at the
regular meetings of the Board.
Q21. I hand you herewith a statement and ask you if
the data therein contained was not copied from the books of
the Staunton Military Academy?
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Mr. Perry: Counsel for defendant objects to
page 76 rthis question. This witness is secretary and treasurer of Staunton Military Academy and is at.tempting to use a statement prepared by him apparently in
the office of counsel for the Petitioner, and on the letter
.head of counsel for the Petitioner, when, as a matter of
fact, the books of the Corporation, which are accessible to
him, are the best and only evidence of his statement. The
objection, therefore, is that this is not the best evidence.
A. Yes, sir, these are figures taken from the records of
Staunton Military Academy.
Q22. Is that a true and correct copy of what it purports
to be?
A. Yes, sir.
Q23. From that record can you state just what salaries
Mr. Willson received for his several offices, year by year,
as a member of the Executive Committee, President of
Staunton Military Academy, Director, and Chairman of
the Board of Directors?
A. He received $2500.00 per year as an Executive Commiteeman; and one year $3000.00 as Chairman, an extra
$500.00 as Chairman of the Board; and $1000.00 one year
he received as Director; and $5000.00 one year as President;
and, thereafter, $2500.00 a year as President, the Executive Committee having been abolished.
Q24. When was the Executive Committee abolished.
Mr. Perry: The question is objected to; the Minutes are
the best evidence.
page 77

r

A. I believe in 1935, or 1934, according to my
recollection.
Q25. I will ask you to file this statement with your deposition, marking it "Steele Exhibit C"?
A. I file same, marked as requested.
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Q26. At what institution was the banking of Staunton
Military Academy done?
A. The National Valley Bank.
Q27. Do you know what position Mr. Willson holds with
reference to the National Valley Bank?
A. He is Vice-President and Director.
Q28. I .hand you herewith a check of Staunton Military
Academy, dated December 30, 1929, payable to Gilpin Willson, for $2,034.17: Can you tell me what that check was
for?
A. That was for the purchase of two bonds.
Q29. Can you tell what bonds they were?
A. Not from memory I cannot.
Q30. I hand you herewith a memorandum, to which the
check was attached, and ask if you if that will aid you in
determining what that check was for?
A. Yes, sir, this check covered two bonds : One $1000.00
bond of Seaboard Mortgage Company, and one Brooklyn
Post Office Bond for $1000.00.
Q31. What is the status of these bonds at the present
time?
Mr. Perry: The question is objected to as immaterial.
The question is what the bonds were worth at the time they
were bought.
A. The Seaboard Bond was sold; the Brooklyn
page 78 ~ Post Office bond, as I recallQ32. The question is not what the bonds· are
worth. What is the status of the bonds?
A. We still have the Brooklyn Post Office bond; it was
exchanged for a new bond.
Q33. Was there any loss on the Seaboard Bond?
A. It apparently sold for par.
Mr. Perry:
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Q34. When was it sold?
A,. I have not the date of the sale.
Q35. Can you tell me about when it was?

A. I could not tell that. We had so many of those bonds,
and sold them at different times;; I have forgotten just when
that bond was sold.
Mr. Nachman:
Q36. Was there a default in the Brooklyn Post · Office
pond; and,· if so, when?
A. Yes, sir, it was turned in for a new bond.
. Q37. Can you tell from the record that you have there
( refering to memorandum in witness's hand) when that
1
.bond defaulted? When was the interest last paid?
· A. Interest on March· 1, 1936, $27.50 was not paid, and
,September 1, 1936, was not paid.

Mr. Perry:
Q38. Was interest due on March 1, 1936, paid?
A. No, sir.
Q39. That was the first default?
page 79 r A. Yes, sir, and the second was September 1,
1936, of the same year.

Mr. Nachman:
Q40. As I understand it, that bond defaulted on March 1,
.1936?
A. Apparently, yes, sir.
Q41. What happened to the bond then?
. A; It was exchanged.
Q42. What was the principal amount of the bond that
,you received in exchange?
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A. Full par value.
Q43. Was there any change in the interest rat~; and, if
so, what?
A. Yes, sir; I think from 5 % to 2 % ; I am not sure of
ilirt
.
Q44. Is the new bond that you received now paying interest?
A. It is.
Q45. Please file that check with your deposition, marking
iL "Steele Exhibit No. D"?
A. I file same, marked as requested.
Q46. I show you here a check for $10,276.66, dated October 17, 1929, payable to Gilpin Willson: Can you tell us
what that check was for?
A. That was for $10,000.00 worth of Commercial Credit
bonds.
Q47. Purchased from Mr. Willson?_
A. Yes, sir.
Q48. Was there any loss on those bonds?
A. No, sir, I think not.
Q49. Please file that check with your deposition, marking
it "Steele Exhibit No. E"?
A. I file same, marked as requested.
page 80 r Q50. I show you here a check for $5,050.42,
dated August 6, 1929, payable to Gilpin Willson: Can you tell us what that check was for?
A. It was for a bond of the Maryland Mortgage N atioflll.l
Title Company.
Q51. Purchased from Mr. Willson?"
A. According to this check, payable to Mr. Willson, purchased from Mr. Willson.
.
Q52. Was there any loss on that bond?
A. That bond was exchanged for Maryland Income Bond
for $1250.00, and 50 shares of the stock of that Company, on March 20, 1935.
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Q53. When did the default take place. on that bond, which
was purchased from Mr. Willson?
A. June 1, 1933, apparently.
QS4. No interest was received on the original bond from
June 1, 1933, up to the time of the exchange?
A. Not to my recollection, no sir.
QSS. Is the stock, or the bond, that you received in exchange paying any yield?
A. No, sir.
Q56. It never has since the exchange?
.
A. Not to my knowledge.
Q57. Please file that check with your depositions, marking
it "Steele Exhibit No. F"?
- A. I file same as requested.
Q58. I show you here a check of the Staunton Militat-y
Academy, dated February 28, 1930, payable to
·
page 81 rGilpin Willson, for $1,006.87: Can you tell us
what that check was for?
A. Bond of First National Company.
Mr. Perry:
Q59. Of New York?
A. It does not state on here ( referring to memorandum in
hand).
Mr. Nachman:
Q60. Was there a default on the bond of the First National Company?
A. Yes, sir.
Q61. Please file that check with your deposition, marking
·it "Steele Exhibit No. G"? A. I file same1 marked as requested.
Q62. Did the Staunton Military Academy lose anything
on that bond?
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A. No, sir.
Q63. When was it sold?
A. It was sold April 22, 1930.
Q64. How was it disposed of?
A. It was placed to the credit of Staunton Military Academy by Mr. G. Willson, $1016.16.
· Q65. By "G. Willson," you mean Mr. Gilpin Willson?
A. Yes, sir.
Q66. I wish you would refer to the Minute Books of the
Corporation, under date of September 27, 1920, and please
tell us whether that was the meeting of the Executive Committee, or stockholders, or Board of Directors, or
whom?
page 82 r A. Meeting of the Executive Committee.
Q67. Who was present?
A. Thomas H. Russell, Gilpin Willson and W. H. Steele.
Q68. Will you please read the full Minutes there; it is
very short?
A. (Reading from Minute Book)
"At a meeting of the Executive Committee of S. M. A.
September 27, 1920.
There were present T. H. Russell, Gilpin Willson and W.
H. Steele. Minutes of the last meeting were read and ap1..
proved. The object of this meeting was to decide the question of insuring the life of the President in favor of the
Academy.
Mrs. Kahle being the principal beneficiary, and having
expressed the wish that such insurance be carried, she also
,being the guardian of her children, it was ordered that a
J)Olicy of $50,000.00 be written. The matter of the kind of
insurance to be written was considered and it was decided
that an investment policy ,vould be best as it constituted a
~inking fund in addition to the protection on the life of the
President.
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By Mrs. Kable's request also, it was ordered that 20%
of the face value of the policy be made in favor of Mrs. T.
H. Russell, wife of the President.
(Signed) THOS. H. RUSSELL
President.
(Signed) W. H. S'"fEELE"
Secretary.
Q69. Was that policy taken out?
A. It was.
Q70. Are you able to state whether or not the 20% benefit for Mrs. Russell was included in one policy, or was a
separate policy written?
A. Included in one policy.
Q71. The policy was for $50,000.00, with 20% payable to
Mrs. Russell?
page 83 t A. Yes, sir.
Q72. Who paid the premium on that policy?
A. Staunton Military Academy.
Q73. Can you state the date of Thomas H. Russell's
death, the month and year will be sufficient?
A. I believe in May, 1933..
Q74. Was the 20% of that policy paid to Mrs. Russell?
A. Yes, sir.
Q75. I believe the Staunton Military Academy had an
official, under the title of Purchasing Agent?
A. Yes, sir.
Q76. Who was that?
A. Mr. W. S. Morriss.
Q77. Is he still acting in the capacity of Purchasing
Agent?
A. He is.
Q78. What were his duties as such?
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A. Yes, sir.
Q23. Do you know anything about their standing as such,
whether it is high?
A Nothing more than myr personal contact with them.
Q24. You observed their work?
A. Yes, sir.
Q25. Was it thorough?
A. Yes, sir.
Q26. How of ten during the year were your books audited?
A. For a few years, as I recall, they would come at the
middle of the term and bring their work up to that time, and
at the finish in June, at the end, each year's audit.
Q27. There was also auditing done in the fall by the same
people, was there not?
A. In a few cases they came to assist in making our budget.
Q28. That firm prescribed. a certain mode of accounting
to be followed by you as Treasurer when they first came?
A. Yes, sir.
page 89 ~ Q30. That method was followed fr.om that time
forward?
A. Yes, sir.
Q31. In their aduits, state whether or not these accoun·tants checked the Corporation's securities?
A. They did.
Q32. State whether or not in their audits .in each year
. they gave the then value of these securities anq. reported that
value as against the actual cost price of these securities?
A. As I recall, that did not happen every year ; several
years ago they ~ecided that due to the-I suppose to the fac,~
that the stocks had decreased in value, we set up a reserve.
They, at that time, as I understood it, got the market price
of these bonds and fixed the depreciation.
Q33. Can you tell the year that happened?
A. Not from memory, I cannot.
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Q34. Can you tell by reference to your books?
A. I can tell by reference to the books, or to the Auditors'
reports.
Q35. You have the reports the Auditors made each year?
A. I have all except three.
Q36. What years are they?
· A. 1933 and 1934, I am sure; I think those are the years;
I am short two or three.
Q37. You, h0vvever, were well acquainted by your own
J)ersonal examination of the books and the personal examination of these audits with all conditions of the Academy's
finances, were you not?
A. In everything except the investments. Since these have
been handled almost entirely by Mr. Willson and
~age 90 ~Colonel Russell, I was not as familiar with the
value of these securities as they were.
Q38. Don't you know as a matter of fact that up until the
Board of Directors adopted a resolution prescribing how
securities should be bought, you, in connection with Colonel
Thomas H. _Russell, purchased every security practically in
which money of the Academy was invested?
A. If signing a check is considered purchasing those securities, I did.
Q39. You deny that you had any exercise of your own
judgment, in conjunction with Colonel Russell, in making
such purchases ?
A. I do not deny that. I said in the majority of c;ases
I was not consulted. In many cases, I was told to take a
check to Mr. Willson to the Bank for the bonds. In some
cases it was true.
Q40. All the securities- of the Academy were kept in the
safety depositbox of the Academy at the National Valley
Bank?
A. Yes, sir.
Q41. You, as Treasurer, and as a member of the Execu-
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tive Committee, had access to that box at any time or
occasion, with any other members· of the Executive Committee?
A. Yes, sir.
Q42. You were getting a salary of $2500.00 a year during
the existence of the Executive Committee for your services?
A. Yes, sir.
Q43. As a member of the Executive Committee
page 91 rand as the Treasurer of the Corporation, you did
not inquire into the purchase of securities by the
Academy?
A. In some cases, but not all.
Q44. You knew as such securities were purchased, did
you not?
A. Merely I knew when they had to be paid for.
Q45. Colonel Russell told you each time the payment had
to be made?
·
A. Certainly; in some cases after the bond had been
bought. ·
Q46. Explain just why your checks were payable to Gilpin
\i\Tillson for these securities you have mentioned?
A. Because he phoned me to bring ·down the check for a
certain amount, plus interest on the bond.
Q47. Don't you know as a matter of fact, and didn't you
l\°:now right then that these various securities were purchased
for the Academy through the National Valley Bank?
A. Not in all cases; in some cases, I did not know where
they were purchased until after I was required to write
the check.
Q48. When the check of October 17, 1929, for $10,276.66
was drawn by you for certain Commericial Credit bonds.
t.he check being payable to Mr. Willson, you knew that that
purchase had been made for theAcademy through the National Valley Bank, either from the Robert Garrett and Sons,
or direct from the Commericial Credit Company, and that
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~

it was not a purchase from Mr. Willson personally?
A. in that particular instance, I could not say.
Q49. Why did not you· inquire into it?.
A. Because Mr. ,vmson was Chairman of the Board and
was handling the bonds and practically all of that
page 92 rkind of financing.
QSO. Did you ascertain whether you paid more
or less than the market price on that elate?
A. As I recall the bond was purchased in that case before
I was consulted, as far as I know, except by writing the
check.
QS 1. y OU know that that was the exact market price on
the day the purchase was made, and the purchase was made
through the National Valley Bank of Staunton, you know
that, don't you?
A. I don't know whether the check went to the National
Valley Bank or not.
Q52. You know the exact market price of those bonds.
on that day corresponded precisely with the amount of this
check, don't you?
A. No, sir.
QS3. Did you investigate?
A. No, sir.
Q54. As Treasurer, were you paying without any investigation whatever for any bonds that. might be foisted on
the corporation?
A. On the word of the Chairman of the Board.
· QSS. Mr. Gilpin Willson?
A. Yes, sir.
Q56. Had you heard nothing of this matter, in 1929, involving $10,276.66, until Mr. Willson telephoned you?
A. Not that I recall.
Q57. Do you remember that you did not hear from any
other persons?
page 93 r A. I do not recall until the check was written.
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Q58. Did you make the ·check without any investigation?
A. On his authority.
Q59. You have made investigation since?
A. Not into the price of these bonds.
Q60. You have made investigation as to whom the bonds
were purchased from?
A. Not that I recall.
Q61. You do ·know these bonds were purchased by the
National Valley Bank expressly for the Staunton Military
Academy, don't you? .
A. That is further back than my memory can go.
Q62. You can ·remember, in order to smirch Mr. Willson,
that you gave a check for $10,276.66, and you can come
here and swear that those were bo11ds purchased from him,
and you have not _made any investigation to find out if
.they were purchased from him?
A. I did not swear they were purchased from him.
Q63. You did not swear they were purchased from him?
A. I said the checks showed they were purchased from
J1im; they were not made payable to the National Valley
Bank.
Q64. Now this check has this endorsement on the face of
it: "For Commericial Credit Bonds": What was your
object in saying that that check was for the purchase of
bonds from Mr. Willson and leaving that impression on
,the record, instead of saying you do not know whether
they wei-e purchased by the National Valley Bank for the
_Acaclemy, · or that they belonged before hand to Mr. Willson?
page 94 t A. According to my recollection, he asked for ·
the check and told me what bonds they were for.
Q65. You knew you were not buying the bonds from him? ·
A. He did not say.
Q66. Did you get the bonds when bought?
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A. Mr. vVillson and I together usually put those bonds

111 our safetry box, but I do not recall whether these particular bonds came to me from Mr. Hunter or from Mr.
\Villson.
Q67. Don't you recall that you and Mr. Willson went
to the office of the Cashier of the National Valley Bank,
Charles S. Hunter, delivered to him this check, and took
those bonds from Hunter and put· them immediately in the
box?
A. I recall doing that with several bonds.
Q68. Did you do that with these bonds?
A. I do not recall.
Q69. If you did not do it \Vith these bonds, did you ever
inquire whether these bonds had been received by the Corporation?
A. Certainly, we received them; we put them in the box.
Q70. You know you received them and put them in the
box?
A. J would not swear whether Mr. Hunter handed me the
bonds, or whether Mr. \i\Tillson handed them to me.
Q71. What was the gain or loss on these Commericia]
Credit bonds ?
A. I understand they are worth more today than when
we purchased them.
Q72. Have you still got them?
page 95 r A. Yes, sir.
Q73. Please turn to your books and see if these
bonds were not sold, and when?
A. I may be mistaken about that; I will see about that;
( witness examines memorandum). Yes, sir, they were afterwards sold.
Q74. When?
A. On December 16, 1932.
Q75. For how much?

A. $6000.00.
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Mr. Perry: The question is objected to, as the Minutes
pf the Corporation are the best evidence and these Minutes

~how those duties.

~-

A. His duties as purchasing officer-he handled the purchases for the buildings and grounds and repairs and renovations and books and stationery and such things, office supplies for the supply ro·om; in fact, practically everything except uniform equipment.
Q79. Did you, as Treasurer of the Staunton Military
Academy, audit, approve and pay the bills of the Academy?'
page 84 r A. Yes, sir.
Q80. Can you state whether or not those books
disclose that any purchases were made from the firm, styled
· "\i\Tillson Brothers?
A. They do.
Q81. What was the nature of the goods purchased?
A. Principally drugs, medicines of various kinds, paint
and athletic equipment. ·
Q82. Can you state whether or not the substantial, or vast·
~najority of those purchases of the nature you have just
mentioned, were from the firm of Willson Brothers?
Mr. Perry: The question is objected to as the books are
the best evidence.
·
A. They were.
Q83. Do you know whether or not Mr. Gilpin Willson is
a member of the firm of Willson Brothers?
A. He is.
Q84. Have you examined recently the files of the purc~asing agent?
A. I have.
Q85. Will you please state whether or not, with reference
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page 99 ~

Q107 Looking back at it now, on things as they
then were, was that a good or a bad investment
for a business man to make?
Mr. Nachman: The question is objected to, on the ground
that that is not the inquiry in this proceeding or the test
of liability.
A.· That was perhaps true of that and several other bonds
we have, which aftenvards became of less value.
Q108. That is, at the time, they were purchased it was,
in your opinion, a wise investment for a business man to
make who had money to invest?
A. I would say so, yes, sir.
Q109. At the time these Commericial Credit bonds were
handed to the Academy, did you not receive, as Treasurer,
for your files a statement from the National Valley Bank,
either their own or a broker's statement, showing the purcase of· the bonds and the cost?
A. I thought I had and I have looked for it, but I have
not been able to find the record.
Ql 10. Your impression was, until you searched, that you
had received such a statement?
A. I had this memorandum here (referring to papers
in hand), and it seems to me if I had had a memorandum
from the Bank that this memorandum would be filed with
it. I had this but no record from the bank. Usupage 100 rally in a thing of that kind, those records are pinned
together and put in the file.
Qll l. You have introduced here a check for $5050.42,
dated August 6, 1929, payable to Gilpin Willson, for Bonds,
investments, $5000.00, and interest, $50.42, which you said
represented the pttrchase of Maryland Mortgage Title Company bonds, purchased from Mr. Willson (Exhibit W. H.
Steele No. F)?
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Mr. Perry: The question is objected to, as the Minutes
r,f the Corporation are the best evidence and these Minutes

~how those duties.
A. His duties as purchasing officer-he handled the purchases for the buildings and grounds and repairs and renovations and books and stationery and such things, office supplies for the supply ro·om; in fact, practically everything except uniform equipment.
Q79. Did you, as Treasurer of the Staunton Military
.Academy, audit, approve and pay the bills of the Academy?'
page 84 r A. Yes, sir.
Q80. Can you state whether or not those books
disclose that any purchases were made from the firm, styled
,vmson Brothers?
A. They do.
Q81. What was the nature of the goods purchased?
A. Principally drugs, medicines of various kinds, paint
and athletic equipment. ·
Q82. Can you state whether or not the substantial, or vast ·
~najority of those purchases of the nature you have just
mentioned, were from the firm of Willson Brothers?
Mr. Perry: The question is objected to as the books are
the best evidence.
A. They were.
Q83. Do you know whether or not Mr. Gilpin Willson is
a member of the firm of Willson Brothers ?
A. He is.
Q84. Have you examined recently the files of the purc!lasing agent?
A. I have.
Q85. Will you please state whether or not, with reference
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.to any goods that could have been purchased from the firm
of Willson Brothers there ,,vas or was not evidence of com.petitive bidding?
page 85

r

Mr. Perry: The question is objected to as the
files are the · best evidence.

A. I have been unable to find any evidence of competitive
bidding or inquiry as to prices from outside sources.
. Q86. Did that situation exist with reference to purchases
of supplies which could not have been bought from Willson
,Brothers?
A. It did not.
Q87. Were you able to find any evidence of competitiv6
bidding, or inquiry as to prices as to articles embraced in my
last question?
A. Why, quite a number.

CROSS EXAMINATION
By Mr. Perry:
Ql. How long have you been connected with Staunton
.Military Academy?
A. 27 years.
Q2. That takes it back to 1909?
A. Yes, sir.
Q3. How were you first connected with the Academy?
A. Colonel Kahle employed me.
Q4. As what?
A. Book-keeper.
QS. For how long did you remain book-keeper for the
Academy?
A. Until 1918, that is as our present records show.
Q6. You have stated, in your direct examination that Mr.
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Willson first became connected with Staunton
page 86 tIVIilitary Academy in 1918: Don't you know, as
a matter of fact and of record, that Mr. Willson
.was a Director of Staunton Military Academy when you first
came there and remained a Director thereafter?
A. I would not say yes or no. I was basing his official
capacity on the same records as my own. That is the first
record.
Q7. There is nothing wrong with your memory?
A. I do not think so.
Q8. You do know, as a fact, that Gilpin Willson and William G. Kahle, who was the owner of the stock from 1909
to 1918, during your connection with the Academy as bookkeeper, were close, intimate and personal friends?
A. I knew they were close and intimate personal friends,
but I do not know he was a Director. There is no record
o± the Academy to show who was a Director up until 1918.
Q9. What became of those records?
A. There were no Directors' meetings held for years that
I know of.
Q 10. You have some recollection of this Academy purchasing,, or receiving loans of arms from the United States
,Government and Directors' meetings being held in order that
,bonds might be given to the Government for the return o:t
.the arms and 'their safe-keeping?
A. Yes, sir.
Ql 1. They were held back of 1918, as well as after 1918,
were they not?
A. I don't recall. I very distinctly recall a meeting to fix
a bond for the equipment we have from the
page 87 rGovernment, but I do not remember the time and
I looked back and I could not find any record o(
what Directors' meetings were held. No doubt some were
held.
Q12. In 1918, what became your official connection with
the Academy?
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A. I was treasurer; that is the first exact record I could
find.
Ql3. You were treasurer from that time forward until
1936, I believe?
A. Yes, sir.
Q14. In 1918, who was Secretary?
A. I think Colonel Russell; I am not sure.
Q 15. When did you become Secretary?
A. I became Secretary some time after the trust began,
after the death of Colonel Kahle.
Ql6. You becme Secretary at the first meeting of the
Directors that was held after the death of Colonel Kahle,
in 1920?
A. I became Secretary after the death of Colonel Kahle,
but I do not remember the time.
.
Q17. Will you refer to the Minute Book of 1920 and
state when you were elected Secretary?
A. I was elected Secretary on July 14, 1920, by the
Board of Directors.
Q18. And you served as Secretary up to 1934, when you
,\~ere appointed Assistant Secretary?
A. Yes, sir, about.
Q19. ·During all this time, were your duties, as Treasurer
and as Secretary, active duties, or were you merely
page 88 ra nominal officer?
A. Merely a nominal officer as Secretary but
active as Treasurer.
Q20. During the time since Colonel Kable's death, and
up to 1936, your books as Treasurer were under constant
audit, were they not?
A. Yes, sir.
Q21. By whom?
A. Stockwell, Wilson and Linvill.
Q22. This was a firm of chartered or registered auditors
and accountants?

Gilpin Willson, Sr. vs. vVilliam G. Kahle, II, et als. 193

W illia111, H. Steele
A. Yes, sir .
.Q23. Do you know anything about their standing as such,
whether it is high?
A Nothing more than my, personal contact with them.
Q24. You observed their work?
A. Yes, sir.
Q25. Was it thorough?
A. Yes, sir.
Q26. How often during the year were your books audited?
A. For a few years, as I recall, they would come at the
middle of the term and bring their work up to that time, and
at the finish in June, at the end, each year's audit.
Q27. There was also auditing done in the fall by the same
people, was there not?
A. In a few cases they came to assist in making our budget.
Q28. That firm prescribed. a certain mode of accounting
to be followed by you as Treasurer when they first came?
A. Yes, sir.
page 89 r Q30. That method was followed fr.om that time
forward?
A. Yes, sir.
Q31. In their aduits, state whether or not these accountants checked the Corporation's securities?
A. They did.
Q32. State whether or not in their audits .in each year
they gave the then value of these securities and reported that
value as against the actual cost price of these securities?
A. As I recall, that did not happen every year ; several
years ago they ~ecided that due to the-I suppose to the fac,~
that the stocks had decreased in value, we set up a reserve.
They, at that time, as I understood it, got the ma.rket price
of these bonds and fixed the depreciation.
Q33. Can -you tell the year that happened?
A. ~ ot from memory, I cannot.
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Q34. Can you tell by reference to your books?
A. I can tell by reference to the books, or to the Auditors'
reports.
Q35. You have the reports the Auditors made each year?
A. I have all except three.
Q36. What years are they?
· A. 1933 and 1934, I am sure; I think those are the years;
I am short two or three.
Q37. You, however, were well acquainted by your own
personal examination of the books and the personal examination of these audits with all conditions of the Academy's
finances, were you not?
A. In everything except the investments. Since these have
been handled almost entirely by Mr. Willson and
page 90 ~Colonel Russell, I was not as familiar with the
value of these securities as they were.
Q38. Don't you know as a matter of fact that up until the
Board of Directors adopted a resolution prescribing how
.securities should be bought, you, in connection with Colonel
Thomas H .. Russell, purchased every security practically in
which rnoney of the Academy was invested?
A. If signing a check is considered purchasing those securities, I did.
Q39. You deny that you had any exercise of your o,vn
judgment, in conjunction with Colonel Russell, in making
such purchases ?
A. I do not deny that. I said in the majority of c;ases
I was not consulted. In many cases, I was told to take a
check to Mr. Willson to the Bank for the bonds. In some
cases it was true.
Q40. All the securities- of the Academy were kept in the
safety depositbox of the Academy at the National Valley
Bank?
A. Yes, sir.
Q41. You, as Treasurer, and as a member of the Execu-
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tive Committee, had access to that box at any time or
occasion, with any other members· of the Executive Committee?
A. Yes, sir.
Q42. You were getting a salary of $2500.00 a year during
the existence of the Executive Committee for your services?
A. Yes, sir.
Q43. As a member of the Executive Committee
page 91 }and as the Treasurer of the Corporation, you did
not inquire into the purchase of securities by the
Academy?
A. In some cases, but not all.
Q44. You knew as such securities were purchased, did
you not?
A. Merely I knew when they had to be paid for.
Q45. Colonel Russell told you each time the payment had
to be made?
A. Certainly; in some cases after the bond had been
bought. ·
Q46. Explain just why your checks were payable to Gilpin
Willson for these securities you have mentioned?
A. Because he phoned me to bring ·down the check for a
certain amount, plus interest on the bond.
· Q47. Don't you know as a matter of fact, and didn't you
lmow right then that these various securities were purchased
for the Academy through the National Valley Bank?
A. Not in all cases; in some cases, I did not know where
they were purchased until after I was required to write
the check.
Q48. When the check of October 17, 1929, for $10,276.66
was drawn by you for certain Commericial Credit bonds.
the check being paya\-..le to Mr. Willson, you knew that that
purchase had been made for theAcademy through the National Valley Bank, either from the Robert Garrett and Sons,
or direct from the Commericial Credit Company, and that
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it was not a purchase from Mr. Willson personally?
A. in that particular instance, I could not say.
Q49. Why did not you· inquire into it?
A. Because Mr. \i\lillson was Chairman of the Board and
was handling the bonds and practically all of that
page 92 ~kind of financing.
QSO. Did you ascertain whether you paid more
or less than the market price on that date?
A. As I recall the bond was purchased in that case before
I was consulted, as far as I know, except by writing the
check.
QS 1. y OU know that that vvas the exact market price on
the day the purchase was made, and the purchase was made
through the National Valley Bank of Staunton, you know
that, don't you?
A. I don't know whether the check went to the National
Valley Bank or not.
QS2. You know the exact market price of those bonds_
on that day corresponded precisely with the amount of this
check, don't you?
A. No, sir.
QS3. Did you investigate?
A. No-, sir.
Q54. As Treasurer, were you paying without any investigation whatever for any bonds that might be foisted on
the corporation?
A. On the word of the Chairman of the Board.
Q55. Mr. Gilpin Willson?
A. Yes, sir.
Q56. Had you heard nothing of this matter, in 1929, involving $10,276.66, until Mr. Willson telephoned you?
A. Not that I recall.
Q57. Do you remember that you did not hear from any
other persons?
page 93 ~ A. I do not recall until the check was written.
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Q58. Did you make the check without any investigation?
A. On his authority.
Q59. You have made investigation since?
A. Not into the price of these bonds.
Q60. You have made investigation as to whom the bonds
were purchased from?
A. Not that I recall.
Q61. You do know these bonds were purchased by the
National Valley Bank expressly for the Staunton Military
Academy, don't you? .
A. That is further back than my memory can go.
Q62. You can ·remember, in order to smirch Mr. Willson,
that you gave a check for $10,276.66, and you can come
here and swear that those were bottds purchased from him,
and you have not made any investigation to find out if
.they were purchased from him?
A. I did not swear they were purchased from him.
Q63. You did not swear they were purchased from him?
A. I said the checks showed they were purchased from
him; they were not made payable to the National Valley
Bank.
Q64. Now this check has this endorsement on the face of
it: "For Commericial Credit Bonds": What was your
object in saying that that check was for the purchase of
bonds from Mr. Willson and leaving that impression on
,the record, instead of saying you do not know whether
they were purchased by the National Valley Bank for the
l~.caclemy, or that they belonged before hand to Mr. Willson?
page 94 r A. According to my recollection, he asked for
the check and told me what bonds they were for.
Q65. You knew you were not buying the bonds from him? ·
A. He did not say.
Q66. Did you get the bonds when bought?
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A. Mr. Willson and I together usually put those bonds
.in our safetry box, but I do not recall ·whether these particular bonds came to me from Mr. Hunter or from Mr.
vVillson.
Q67. Don't you recall that you and Mr. Willson went
to the office of the Cashier of the National Valley Bank,
Charles S. Hunter, delivered to him this check, and took
those bonds from Hunter and put· them immediately in the
box?
A. I recall doing that with several bonds.
Q68. Did you do that with these bonds?
A. I do not recall.
Q69. If you did not do it with these bonds, did you ever
inquire whether these bonds had been received by the Corporation?
A. Certainly, we received them; we put them in the box.
Q70. You know you received them and put them in the
box?
A. J would not swear whether Mr. Hunter handed me the
bonds, or whether Mr. Willson handed them to me.
Q71. What was the gain or loss on these Commericial
Credit bonds?
A. I understand they are worth more today than when
we purchased them.
Q72. Have you still got them?
page 95 t A. Yes, sir.
Q73. Please turn to your books and see if these
bonds were not sold, and when?
A. I may be mistaken about that; I will see about that;
,: witness examines memorandum). Yes, sir, they were afterwards sold.
Q74. When?
A. On December 16, 1932.
Q75. For how much?
A. $6000.00.
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Q76. The whole $10,000.00 sold for $6000.00?
A. There were two bonds : one for $4000.00, and one
for $6000.00, and both were sold at par.
Q77. And, in the mean time, the Commericial Credit Company, of Baltimore, I suppose paid interest promptly on these
bonds?
A. They did.
Q78. What was the rate?

A. 6%.
Q79. At the time of the purchase, which was for $10,276.66, the $276.66 represented interest accured, did it not?
A. That is my understnding; the check will show that.
Q80. The check says: "Investment, $10,000.00; Interest
$276.66" : That is correct?
A. Yes, sir.
Q81. I believe you said, on December 30, 1929, the Academy purchased from Gilpin Willson, a Seaboard Mortgage
Bond of $1000.00, and a Brooklyn Post Office bond of
$1000.00, · making $2000.00 in all, with $34.17
vage 96 ~accured interest: Is that correct?
A. Yes, sir.
'Q82. Did you know at the time those bonds were purchased to whom they belonged?
A. I may have known, but I do not remember now; I
know I gave Mr. Willson a check for them.
Q83. Did you and Colonel Russell consult with Mr. Willson in· the purchase of those bonds from him?
A. I do not remember in this particular instance; thai
was true in a good many instances and in some not.
Q84. At the time the bonds were purchased and you made
out your check, you knew what they were?
A. I had Mr. Willson' s memoranda.
Q85. Did you know what the market value of the bonds
was?
A. I may have checked on it or not.
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Q86. You were buying from one of the Board of Directors; Didn't you regard it as material to find out in what
you were investing?
A. I make the same answer that I gave before; I was
'relying on Mr. Willson.
·
Q87. You tried to do your duty as Treasurer and a member of the Executive Committee, didn't you?
A. I think so; I did not handle every individual transaction.
Q88. Didn't you handle this?
A. I wrote the check for it.
Q89. The Seaboard bond was. guaranteed, as to principal
and interest, by a surety company?
page 97 r A. That is my understanding, yes, sir.
Q90. At that time, that bond was regarded
as well secured and well worth the money?
A. That bond we sold, I believe, at par.
Q91. And you bought it at par?
A. Yes, sir, according to my recollection.
Q92. As to the other bond, the Brooklyn Post Office
Bond, do you recall what was the security of that bond?
A. I don't know.
Q93. Don't you know that, at that particular time, Robert
Garrett & Sons, Investment Brokers of Baltimore, were selling a great many of what they called Post Office bonds in
the City of Staunton, and the bonds were very popular with
the people investing?
A. As far as I know.
Q94. Did you invest in any yourself?
A. No, sir.
Q95. They were regarded as good bonds, were they not?
A. As far as I know, yes, sir.
Q96. The security of the.se bonds was a contract by the ·
United States Government to pay a certain amount of. rent
for a certain number of years for the Brooklyn Post Office?
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A. Yes, sir.
.Q97. And the bonds fell off in value because the United
States Government repudiated, or breeched its contract for
rent: Is not that a fact?
A. Yes, sir.
page 98 r Q98. YOU held this bond, this 1000.00 Post
Office bond, to the present time, and you still
have the Post Office bond, have you not?
A. I think we still have it; ( examines memorandum)
yes, str.
Q99. The bond bought on December 30, 1929, was it
not?
A. Yes, sir.
QlOO. Default on that bond occurred after-I mean the
breech of the rental contract occurred after President Roosevelt was inagurated?
A. It did.
QlOl. Up to the time of the breech of that contract, that
bond could. be sold in the open market through the Garrett
Company, or any other broker, at par, could it not?
·
A. I am not sure of that.
Q102. Can you say it could not have been sold?
A. No, sir.
Q 103. When did you first ascertain, as Treasurer and as
a Director, that there was any prospective loss on this bond:
Was it before the breech or afterwards?
·
A. It was before.
Q104. How long before?
A. It was some,time prior, in 1934.
QlOS. How long prior to 1934? It was after 1932?
A. After 1932, as I recall.
Q 106. All during the depression the payment of interest
had continued and the market price had survived : That is
correct?
A. Yes, sir.
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Q107 Looking back at it now, on things as they
then were, was that a good or a bad investment
for a business man to make?
Mr. Nachman: The question is objected to, on the ground
that that is not the inquiry in this proceeding or the test
of liability.
A. That was perhaps true of that and several other bonds
we have, which afterwards became of less value.
Q 108. That is, at the time, they were purchased it was,
in your opinion, a wise investment for a business man to
make who had money to invest?
A. I would say so, yes, sir.
Q109. At the time these Commericial Credit bonds were
handed to the Academy, did you not receive, as Treasurer,
for your files a statement from the National Valley Bank,
either their own or a broker's statement, showing the purcase of· the bonds and the cost?
A. I thought I had and I have looked for it, but I have
not been able to find the record.
Q 110. Your impression was, until you searched, that you
had received such a statement?
A. I had this memorandum here (referring to papers
in hand), and it seems to me if I had had a memorandum
from the Bank that this memorandum would be filed with
it. I had this but no record from the bank. Usupage 100 ~ally in a thing of that kind, those records are pinned
together and put in the file.
Qlll. You have introduced here a check for $5050.42,
dated August 6, 1929, payable to Gilpin \,Villson, for Bonds,
investments, $5000.00, and interest, $50.42, which you said
represented the purchase of Maryland Mortgage Title Company bonds, purchased from Mr. Willson (Exhibit W. H.
Steele No. F)?
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A. The check was made payable to Mr. Willson.
Q 112. The bonds were not purchased from Mr. Willson?
A. I could not say; I paid Mr. \l\Tillson for the bonds.
Q113. You went afterwards, with Mr. Willson, to Charles
Hunter, Cashier of the National Valley Bank, and obtained
the bonds on delivery of the check?
A. I could not say whether I did or not.
Q114. And you put the bonds in the safety box?
A. All bonds were put in the same box.
QllS. Why, in your direct evidence, did you state the
bonds were purchased from Mr. Willson?
A. I stated the check was made payable to Mr. Willson.
Q 116. You want to distinguish between a check made
payable to Mr. vVillson, which he turned over to the Bank,
and a purchase from Mr. Willson?
A. No, sir, in view of the fact that I have not been able
t0 get hold of a memorandum from the firm from whom the
bonds were purchased, if not purchased from Mr. Willson.
Q117. Have you tried to do so?
A. I have gone through my files and I have not been able
to find it.
page 101 t Q118. Have you been to the Bank and asked
them?
A. No, sir.
Q119. Did the Academy purchase these bonds from Mr.
Willson or not?
A. Mr. Willson was paid for the bonds.
Q120. Did the Academy purchase the bonds from Mr.
\Villson?
A. I cannot say positively.
· Q121. You cannot say they did, and you know they did
not?
A. That is a long time ago ; in the absence of any memoran. dum at all.
Q 122. There was an expenditure of $5000.00 in 1929,
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when you were Treasurer of the Academy, for securities,
and you have no recollection whatever of what occurred?
A. Well, let me see: We have purchased in all probably
~200,000.00 worth of securities in various am~uµts, from
$500. to $25,000.00, and it is utterly impossible to say from
what concerns these various securities came.
Ql23. You have introduced a check, dated February 28,
1930, for $1006.87 for bond. First _Nat. Co., which you say
has defaulted (W. H. Steele Exhibit No. G)?
A. No, not this bond; that bond was sold.
Q124. For full value?
A. Yes, sir.
Q125. Did you say this bond was purchased from Mr.
\i\Tillson?
A. According to that check; I do not remember. I asked
Mr. Armistead. I was trying to check on that other bond,
which we still have, which is for $10,000.00, and that
$1000.00 one, and I asked Mr. Armistead if he handled
these bonds and he said no. I think he said these
page 102 rhonds were sold in Staunton by a Mr. Scott; who
he was he did not remember.
Q126. You say, according to these checks; each one of
these checks which you have produced has cancelled on it
by perforating machine, the word, "PAID", with the number of the bank and the date paid?
A. All checks have that.
Q127. And the endorsement on each check is plainly
''Gilpin Willson": That is correct, is it not?
A. Yes, sir. It may have Gilpin Willson and some other
endorsement with it; I do.not recall.
Ql28. Please look and see: There is just one endorsement
on it, is there not ?
A. Yes, sir.
Q129. These checks are not endorsed at all to show they
\Vere deposited to Mr. Willson's credit, are they?
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A. No, sir; I do not see any endorsement other than his.
Q130. Now, just frankly, what is your complaint in re•
gard to these investments? They were good, when made,
were they not?
A. Apparently.
Q131. And made at market values, were they not?
A. Presumably so.
Q. They were made through you and Colonel Russell, as
\Vell as through Mr. Willson?
A. In some cases they were, and in some cases they were
not as well as I can recall.
Q132. I will read from the Minutes of a meeting of the
Directors held on July 14, 1920. You have stated
page 103 rthat the Executive Committee was formed in 1923.
This is the Minute :
"The stock-holders having ~dopted a resolution authorizing the appointment of an Executive Committee of the Board,
it was unanimously resolved that Gilpin Willson, Thos. H.
Russell and Wm. H. Steele, be and they are, appointed the
Executive Committee of the Board of Directors, with the
powers specified in the resolution of the stockholders at the
meeting held on this day".
The Minutes were signed: "Thos. H. Russell, President; .
W. H. Steele, Secretary."
The Minutes of the Stockholders' meeting, held on the same ,
date, are signed: "Gilpin Willson, Chairman; W. H. Steele,
Secretary," and there is attached a waiver of notice, which
is signed by the following: "W. H. Steele, Eleanor E. Kahle,
Gilpin Willson, Thos. H. Russell, and William C. Rowland."
There is the Minute in the report of that meeting:
"It was unanimously resolved that the Board of Directors
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be authorized to designate two or more of their numbers to
constitute an executive committee of the said Board, which
executive committee shall have and exercise· the power of the
Board of Directors in the management of the business and
affairs of the corporation at such times as the Board of Directors is not in session, provided always that the action of the
e:.::ecutive committee shall be in all matters in accordance
,:vith the previous directions or resolutions, if given or adopted,
of the Board of Directors, and the executive committee shall
have power to authorize the seal of the corporation to be
affixed to all papers which may require it."
From your knowledge as Secretary, these are the resolutions constituting the Executive Committee and appointing
its members?
A. Yes, sir.
page 104 r Ql33. There was no revocation of the powers
of the Committee afterwards?
A. Not that I know of.
Q 134. You recall that every financial action of the Board
of Directors, or the stockholders, afterwards was submitted
to the Corporation Court of Staunton, in the case of Kable's
Executors v. Kable's Trustees, and decree was entered confirmin·g or modifying the action: You recall that ·with ref erence to dividends and sales?
A. Yes, sir.
Q135. Copies of those decrees were furnished to you as
Secretary of the Academy to be preserved in your files?
A. Yes, sir.
Q136. You spoke of a salary of $2500.00 to the Executive Committee, you recall that was reported to the Court and
confirmed by the Court?
A. It was confirmed by the Court for the first year, as J
recall it.
QI37. Will you turn to the stockholders' meetings for the
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year 1921: The July 11th meeting was the first annual stockholder's meeting after Colonel Kable's death?
A. The annual stockholders' meeting was usualiy held in
·
July.
Q138. This was the first annual stockholders' meeting that
·was held, a year later?
A. Yes, sir.
Q139. This Minute appears in the Minutes of the Board
of Directors, held on July 12, 1921:
page 105 r "The Executive Committee's minutes of their
meetings and proceedings since the date of their
appointment were read and approved."
There were present at that meeting, Thos. H. Russell, W.
C. Rowland, Gilpin Willson and W. H. Steele, Mrs. Kahle

being absent. W. C. Rowland was not a member of the Executive Committee?
A. No, sir.
Q 140. He did not receive that salary of $2500.00?
A. No, sir.
Q 141. Is it not a fact that at each annual meeting of
the Directors, as well as you can recall, the Minutes of the
Executive ~ommittee, were read and approved; or else it
·was stated that each Director of the Corporation having
received a copy of those minutes, their actual reading was
dispensed with and they were approved?
A. That is true.
Q142. At a meeting of the Board of Directors of July 10,
1922, immediately following the meeting of the stockholders,
held on July 10, 1922, there is this Minute:
"On motion the executive committee for the enusing year
was appointed as follows : Gilpin Willson, Thos. H. Russell
and W. H. Steele."
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And it appears from the Minutes of the stockholders' meeting, held on the same date, the Directors' meeting being
held immediately after the adjournment of the .stockholders'
meeting, at the office of J. M. Perry, that Mrs. Eleanor
Kahle, as well as William C. Rowland, was present:
page 106 rWill you look at the Minutes and tell me if that is
a fact?
A. That is correct.
Q143. It appears in the Minutes of the Board of Directors, held July 10, 1923, immediately after the adjournment
of the annual stockholders' meeting at which "Messrs. Rus5ell, Willson, Rowland, Steele, and Mrs. Kahle, all of the
directors" ,were present, the folJowing resolution was adopted:
"On motion by Mr. Rowland, seconded by Mrs. Kahle,
Gilpin Willson, Thos. H. Russell and Wm. H. Steele were
designated as the members of the executive committee to
serve during the ensuing year or until their successors, respectively, are elected."
That is as it appears in the Minutes?
·
Q 144. At the annual meeting of the Directors, held on
July 12, 1924, immediately following the annual meeting
of the ..stockholders, at which were present the four Directors,
being Messrs. Russell, Willson, Rowland, and Steele, there
was a resolution, as follows :

.A. "'Y"es, sir~

"On motion, duly seconded, the following were unanimously chosen to serve as the executive committee of the
Board of Directors for the ensuing year, with the same powers
and at the same compensation heretofore ordered, namely :
Messrs. Thos. H. Russell, Gilpin Willson, and W. H. Steele."
That is correct, is it not?
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A. Yes, sir.
Q 145. In all of these meetings the matter of the salary of
the Executive Committee was discussed, was it not?
A. As 1 recall the meetings, it was simply stated the
same salary that had been paid heretofore would
page 107 ~be continued.
Q 146. The amount was l<nown to all the Directors?
A. Yes, sir.
Ql47. At a meeting of the Board of Directors, held
immediately after the adjournment of. the annual stockholders' meeting, on July 27, 1925, Messrs. Rowland, Russell,
Steele and Willson being present, Mrs. Kahle being absent,
the following resolution was adopted :
"O~ motion, duly seconded, the following were unanimously chosen to serve as the executive committee of the
Board of Directors for the ensuing year, with the same
powers and at the same compensation heretofore ordered,
1~amely: Messrs. Thos. H. Russell, Gilpin Willson and W.
H. Steele."
That is correct, is it not?
A. Yes, sir.
Q148. Up to July, 1925, what other compensation,· if any,
did Mr. Gilpin Willson receive for services rendered to the
school?
A. I will have to get the list ( referring to W. H. Steele
Exhibit No. C).
Q149. I want you to refer to your memory. You know he
received no other compensation than $2500.00?
A. He received the salary for one year as President of
$5000.00~
Q150. I am asking you up to July 18, 1925?
A. Not to my knowledge.
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Q151. You would have known as Treasurer?
A. Yes, sir.
Q 152. At that time what compensation had you
page 108 rbeen receiving from the Academy as Treasurer ?
A. At that time I received $3600.00 as Treasurer of the Academy or Secretary, or both.
Q153. You were receiving $3600.00, and as a member of
the executive committee you were receiving $2500.00?
A. Yes, sir.
Q154. Were you receiving any other compensation, directly or indirectly?
A. I had a certain interest in the canteen.
Q155. That was a canteen run at the school, from which
the students purchased?
A. The canteen was -run as a seperate institution at the
school?
Q156. Who was associated with you in the canteen?
A. Thomas H. Russell, Guy Kyle, afterwards Captain
Kelly.
.
Q157. I mean up to 1925?
A. Only three of us at that time, a man named Chandler,
myself and Mr. Kyle.
Q158. What did you receive, year by year, from 1920
to 1925, July, by way of profits out of that canteen?
A. I could not tell you; I cannot remember that far back;
it did not amount tq very much.
Q159. Have you any data to show?
A. Not here.
Q160. Will you please make up and submit to the Notary,
as part of your deposition, a statement of this compensation,
from 1920, when the new directors came in, in July, until
July 15, 1925?
page 109 r A. I will
Q161. That was regarded by you and your associates as a part of your compensation for your services
there?
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A. No, I did not so regard it; it entailed ext.ra work; to
keep track of the boys, etc., and we individually put the money
ttlJ for the purchases. To the man who was running it, who
was Mr. Chandler, it meant extra work.
Q162. Did you personally work in the canteen?
A. No, sir, I paid the bills and acted in an advisory
c-apacity.
Q163. What books were kept?
A. Nothing but a check book.
Q164. How often were your accounts checked?
A. Once a year.
Q165. Did you pay for light and heat?
A. Paid for light.
Q166. Did you have a direct meter?
A. Mr. Morriss used to foot it up for us, the amount of
the lights.
Q167. You have stated that Gilpin Willson received no
other compensation but $2500.00; and you received as a
member of the executive committee $2500.00, and as Treasurer $3600.00; and, as one of the owners of the canteen,
. certain amounts which you will afterwards show: Did you
at that time, July, 1925, actually keep the books, or did
you have an assistant to keep the books of the Academy?
A. The general ledger I kept.
page 110 ~ Q 168. The others were kept by assistant?
A. Yes, sir.
Ql69. Diel not Mr. Gilpin Willson, as a member of the
Executive Committee, during all those years until 1925I take "1925 as a stopping place right now-take part in the
conduct of the Academy as a business institution and were
there not constant meetings of the Executive Committee, at
which you, WHlsqn and Russell were present, and constant
consultations between the three of you in regard to the
Academy's business ?
A. Yes, sir.
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Q170. And Mr. Vlillson received no other compensation
at that time?
A. Not to my knowledge.
Q171. On July 10, 1926, the Board of Directors held a
meeting, immediately after the adjournment of the annual
stockholders' meeting, and the following resolution was
adopted:
"On motion of Wm. C. Rowland, duly seconded, Gilpin
\Villson, Thos. H. Russell, Wm. H. Steele were continued
as the Executive Committee of the Company, at the same
compensation as heretofore ordered."
That is correct?
A. Yes, sir.
Q172. At that meeting the following resolution was also
adopted:
"On motion of Wm. C. Rowland, duly seconded, it was
unanimously resolved that when and as any surplus or reserve funds are accumulat~d in the custody of the
page 111 tTreasurer, in addition to the bond now required
of the Treasurer, he shall execute bond or bonds
in a penalty sufficient to cover such additional moneys so in
his hands; such additional bond or bonds to be with proper
corporate surety and to be conditioned for the faithful discharge of his duties by such Treasurer so long as he shall
hold the said office or continue therein, and that in case of
his death, disability, disqualification or removal from office,
aH the books, papers, accounts, vouchers, money and other
property of whatever kind in his possession belonging to
the Company, shall be forthwith restored to the Company."

* * * *

*

"On motion of Gilpin Willson, duly seconded, it was resolved that access to the strong box of the Academy ( which
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is also the strong box of the testamentary Trustees) can
b~ had by Thos. H. Russell, Gilpin_ Willson, Wm. R. Steele,
or any two of them, together at the same time; and that a
certified copy of this resolution be delivered to the bank in
which said strong box is."
That is when there was first money of the Academy on
hand after paying expenses, after July 10, 1926?
A. Yes, sir, I would say so, when we had need for the
box.
Q173. At the same meeting, those resolutions were adopted?
A. Yes, sir.
Q174. And, at that meeting, Mr. Rowland, Mr. Willson,
Colonel Russell and you were present, Mrs. Eleanor Kahle
having been absent?
A. ·Yes, sir.
Q175. The conditions there continuing the same., Willson
received no extra salary then?
A. Not to my knowledge.
176. There was a meeting of the stockholders of Staunton Military Academy, regular annual meeting on
page 112 Huly 11, 1927, at which Messrs. Rowland, Willson, Russell and Steele were present, Mrs. Kahle
being absent, and iinmediatey .after a Directors' meeting
was held, Mrs. Kahle being absent. In the report of that
meeting this Minute appears:
On motion of Wm. C. Rowland, duly seconded, Gilpin
Willson, Thos. H. Russell and Wm. H. Steele were designated as the Executive Committee of the Board of Directors
to serve during the ensuing year, ·at the same compensation
heretofore ordered." ·
That is correct, is it not?
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A. Yes, sir.
Q177. Mr. \i\Tillson's salary continuing the same, he only received $2500.00 in all during that year 1927?
A. As far as I know, yes, sir.
,1
Q178. When was your salary, as Treasurer, raised from
$3600.00, if it was raised?
A. It was raised, I think in 1922 or 1923.
Q179. It started out at $3600.00?
A. Yes, sir, I remained at that up until all salaries were
cut.
Q180. Didn't you at one time receive $5000.00 a year
a~.; Treasurer?
A. No, sir.
Q181. Have you received $5000.00 as Treasurer and Secretary?
A. No, sir.
Q182. Have you received a salary of $5000.00 at any
time?
A. $2500.00 as a member of the Executive Committee, and
$.3600.00 as Treasurer.
Q183. Making a total of $6100.00?
page 113 r A. Yes, sir.
Q184. I come to the stockholders' and Directors'
meetings of July 23, 1928. There appears this Minute in
the meeting of the Board of Directors :
"On motion of Wm. C. Rowland, duly seconded, Gilpin
Vvillson, Thos. H. Russell and Wm. H. Steele were designated as the Executive Committee of the Board of Directors
to serve during the ensuing year, at the same compensation
heretofore ordered."
That is a correct reading of the Minute?
..A.. Yes, sir.
·
Q18S. The next meeting of the stockholders was held on
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July 12, 1929, at which Mrs. Eleanor E. Whitehead (formerly Mrs. Kahle) was absent. The Board of Directors'
meeting was held immediately after the adjournment of the
stockholders' meeting, at which Mrs. ,¥hitehead was absent,
and the follmving Minute appears :
·
"On motion of Wm. C. Rowland, duly seconded, Gilpin
Willson, Thos. H. Russell and Wm. I-I. Steele were designated as the Executive Committee of the Board of Directors
to serve during the ensuing year at the same compensation
as during the past year."
·
That is correct, is it not?
A. Yes, sir.
Q186. At the meeting of the Board of Directors, held on
July 14, 1930, at which Mrs. Whitehead was absent, this
resolution appears:
"On motion of Wm. C. Rowland, duly seconded, Gilpin
\\Tillson, Thos. H. Russell and VVm. H. Steele were designated as the Executive Committee of the Board of Directors
to serve during the ensuing year, the compensation of each of
the said members hereafter to be considered and fixed."
page 114 r That is correct?
A. Yes, sir.
Q187. Do you know at what meeting it was fixed?
A. I do not recall.
Q 188. I here read from the Minutes of a meeting of the
Directors held on November 10, 1930, at which Messrs.
\i\Tillson, Russell, Rowland and Steele were present, when
the following resolution was adopted:
"On motion of Mr. Rowland, seconded by Mr. Steele, the
following resolution was unanimously adopted:
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Inasmuch as the Directors during the period of their attendance at meetings of the Board of Directors and their
services as director, although by reason of such services as
well as the services of the Executive Committee and the
officers of the Corporation the affairs of the Academy have
prospered and its assets have been greatly increased, and it
is now thought proper to fix the compensation of Directors :
. Therefore, be it resolved :

Jo

That
long as the annual net income before payment of
f ederalj«nd state income taxes is in excess of Fifty Thousand
Dollars there shall be paid to each of the Directors for his
services as directors the sum of $1000.00 annually.
Resolved further that the salaries of the Executive Committee shall be as heretofore, $2500.00 each annually, excepting that the Chairman of the Executive Committee shall_
have as additional compensation the sum of $500.00."
That is the minute that was adopted?
A. Yes, sir.
.
Q189. l!P to the time of this meeting, the Academy hac!
continued to pay each member of the Executive Committee
at the regular fixed rate of $2500.00?
page 115 r A. That is correct.
· Q 190. You seconded that resolution?
A. That is correct.
Q191. Do you recall whether that resolution then was
presented to the Corporation Court of the City of Staunton and was approved by decree?
A. I do not recall.
Q 192. Copies of all decrees were furnished to you?
A. I could not state; I do not recall whether they were
or not.

•

I
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Q193. You do not recall that this was submitted to the
Court: I have in my .hand a decree, entered by the Court
on December 4, 1930, Order Book No. 17, page 388, in
which the following recital occurs:
"It appearing from the said petition and from a certified
extract from the minutes of a meeting of the Board of Directors of Staunton Military Academy held on November 10th,
1930, exhibited with said petition, that the said Board has
resolved to pay to each of the directors an annual salary of
$1000, so long as the annual net income of the corporation
before payment of federal and state income taxes is in ex- .
cess of $50,000 and to increase by the sum of $500 annually
the compensation paid to the chairman of the Executive
Committee of said Board, and it further appearing to the
court from the said petition as well as from the reports of
audit of the accounts of said corporation that n.o compensation to this time has been paid to the said directors as such,
their services to the Academy, except in the case of the
Executive Committee, having been gratuitous, the court is of
opinion and doth adjudge, order and decree that in view .of
the financial result to the corporation of the services of said
directors and of the results which may be expected from a
continuance of such services it is proper that the compensation so awarded be paid, subject to the conditions expressed
in said resolution, although the said directors also are trustees under the will of Wm. G. Kahle, dec'd."
page 116 ~

Since I have read that to you, you do recall
the fact that the Court approved that?
A. Yes, sir.
Q 194. You do recall that the audits referred to by the
Court in its decree are the audits of Messrs. Stock"Well,
\i\Tilson and Linvill, showing with precision what the Academy made and what its condition was?

I

218

Supreme Court of Appeals of Virginia

William H. Steele
A. That is right.
Q195. Was that salary to the Directors of $1000~00 paid
in any year?
A. It was paid in 1931.
Q196. In that year the net income of the Corporation was
over $50,000.00, was it not?
A. It must have been.
Q197. You do recall that you, as Secretary, furnished
Mrs. \i\Thitehead, who was absent at that meeting, a copy of
those Minutes?
A. As far as I know, yes, sir.
Q198. You furnished them to her after each meeting?
A. It was customary to furnish them to her.
Q 199. vVho was the Chairman of the Executive Committee?
A. Mr. Willson.
Q200. He received $3000.00?
A. Yes, sir.
Q201. And during that one year $1000.00?
A. Yes, sir. ·
Q202. You continued to receive $3600.00, as Treasurer,
and $2500.000 as a member of the Executive Committee, and
$1000.00 as a Director?
page 117 ~ A. That is correct.
Q203. Why did not that same compensation to
the Directors continue the year after 1931 ?
A. Evidently because it was not made; the required amount
of money was not made by the school; it was contingent
upon the profits of the school.
Q204. I turn to the annual meeting of the stockholders,
held on July 14, 1931, at which it appears that Mrs. Whitehead and the other four Directors were present, including
yourself; and this resolution ,vas adopted :
"On motion, duly seconded, it was resolved that the direc-
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tors shall receive for their services each the same sum as
dttring the past year, subject, however, to like condition that
the net profits at the end of the year be at least $50,000, and
that the Board of Directors be and it is requested to fix the
.compensation of the members of the Executive Committee
at the same amount as during the year just passed."
That is correct ?
A. Yes, sir.
Q205. It then appears from these Minutes that the stockholders and not the Directors were fixing the compensatio11;?
A. They changed it; sometimes the stockholders and sometimes the Directors.
Q206. This was July 14, 1931 when the Board of Directors
were asked to fix the compensation at the same amount as in
the year just passed: ThaJ was the action of the stockholders?
A. Yes, sir.
Q207. At this meeting a report of the President Thomas
H. Russell was presented to the stockholders,
page 118 ~in which he says in part:
"The year began with desperate efforts during the summer of 1930 to obtain sufficient patronage. It was not
difficult to get boys, but it was extremely difficult to find
.those whose parents were able to pay. We stood on guard
continuously to prevent undue extension of credit, the acceptance of notes of the admitting of boys on open account.
The appeal for reduction of prices was rather insistent from
some sources, but we felt that to do this would be a serious
mistake and one that would plague us for years to come.
After a fairly good sized corps had been garnered, it required constant effort to make collections. There was hardly
a day that the Executive Committee did not give considera6011 along this line."
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The President made this report at that meeting at which
you were present : "There was hardly· a day that the Executive Committee did not give consideration along this line."
A. Yes, sir.
Q208. During that year the Academy did not pay the
$1000.00 to any Director?
A. No, sir.
Q209. It never was paid to you, was it?
A. No, sir.
Q210. At a meeting of the Directors on July 14, 1931,
the following resolution was unanimously adopted, Mrs.
Whitehead being present:
page 119 ~ " * * * the compensation of each of the
members of the Executive Committee to be that
paid to him during the past year."
It was paid accordingly?
A~ That is, with the exception of a ten percent reduction
which was taken from all.
Q211. This resolution of July 14, 1931, does.not show any
·
reduction?
A. Every one took a cut in salary at that time, .including
·
the Executive Committee.
Q212. I turn to the meeting of the stockholders of July
18, 1932, at which Mrs. Whitehead was present, and at
which a report of the Auditors was presented and filed; and
following the stockholders' meeting, there was a meeting
of the Directors at which the following occurred:
"The compensation of the members of the Executive
Committee to be at the rate of that paid to them after
February 1, 1932."

Gilpin Willson, Sr. vs. William G. Kahle, II, et als. 221

William H. Steele
That is correct, is it not?
A. Yes, sir.
Q213. The following resolµtion was adopted in the stockholders' meeting of July 18, 1932, was it not:
"On motion, duly seconded, it was resolved that the directors shall receive for their services dtiring the ensuing year
compensation at the same rate fixed in their case during the
past year, subject, however, to like condition that the net
profits at the end of the year be at least $50,000, and that the
Board of Directors be and it is requested to fix the compensation of the members of the Executive Committee at the
same amount as during the year just passed."

1

That resolution gave .them no money, did it?
A. No, sir.
page 120 r Q214. The next annual meeting of the stockholders was held on July 18, 1933, at which Mrs.
·YVhitehead, Wm. C. Rowland, Gilpin Willson, and Wm. H.
Steele were present. At that meeting, the Secretary was
directed to note in the Minutes that Thomas H. Russell had
died in Philadelphia, on May 26, 1933; and, at that meeting,
Gilpin Willson was elected President, the action being unanimous, and Wm. H. Steele, Gilpin Willson, Wm. C. Row~1and, Mrs. Eleanor E. Whitehead, and Lawther J. Whitehead
were elected Directors. That is correct, is it not?
A. Yes, sir.
Q215. At that meeting, these resolutions were adopted:
"On motion the question of the salary of the president
was referred to the Board of Directors for its action.

*

*

*

*

*

* *

On motion, it w~s resolved that during the ensuing year
the directors resident in Staunton will receive no per diem
fee for attending directors' meetings, this to apply as well
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to meetings of the Executive Committee, but that the expenses of directors residing elsewhere than Staunton in attending such meetings be paid by the Company, and the
Board of Directors, in its discretion, may provide them a
per diem allowance."
That is correct, is it not?
A. Yes, sir.
Q216. At that time, it appears that the Executive Committee was not receiving any money?
A. No, sir.
Q217. When did their compensation cease as members
of the Executive Committee?
page 121 r A. I think, in 1933.
Q218. Can you give the date?
A. 1933 was the last year that the Executive Committee
received a salary.
Q219. At a meeting of the Board of Directors held on
July 18, 1933, at which you and Mrs. Whitehead were both
present, it appears from the Minutes that"Gilpin Willson, Chairman of the Executive Committee,
reported to the meeting that the Academy had the sum of
$73,000 properly available for investment under the terms
of the resolution of the Board of Directors adopted at the
meeting held July 18th, 1932."
And the Minutes of the Directors' meeting, held on July
18, 1932, show that the following resolution was adopted:
· "The following resolution was offered, duly seconded and
adopted by unanimous vote :
Be it Resolved :

./
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"First: All sums set aside to surplus or reserves other
than such part thereof as in the judgment of the Directors
should be held available to meet authorized expenditures,
shall be invested and, as far as is reasonably practicable,
held invested in interest bearing securities of such character as from time to time may be approved by the Board
of Directors.
"Second : In order to the seasonable investment of such
funds and that the members of the Board may be kept informed, the Tr:easurer will report to each meeting of the
Board of Directors the amount of money on hand available for such investment, and at any time when requested
by any director will furnish like information to the several
directors.
page 122 ~ "Third : No security shall be purchased out of
such funds or investment made thereof until the
investment as proposed be submitted to each director and
with his written approval; and such approval by all directors
shall be noted by the Treasurer in the record of such investment and the written approval filed and preserved by the Treasurer.''
Those resolutions are correct, are they not?
A. Yes, sir.
Q220. Did you, as Treasurer, carry out the terms of that
order?
A. Just what do you mean?
Q221. You were directed to report the amount of money
on hand available for investment?
A .. I reported the total amount of money in the bank and
on hand ; it was not suggested in any of my reports as· to
how much should be invested, or put in investment.
Q222. It was also resolved that"No security shall be purchased out of such funds or in-
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vestment made thereof until the investment, as proposed,
be submitted to each director and with his written approval;
cmd such approval by all directors shall be noted by the
Treasurer in the record of such investment and the written
approval filed and preserve~ by the Treasurer."
Was that carried out by you?
A. In the majority of cases. In that, as in a good many
other things, two or three Directors would get together and
discuss things in the absence of others; and that no doubt
held true in most cases, but not in every case.
Q223. Did you note on the record when these securities
were purchased? ·
page 123 ~ A. I did not.
Q224. Did you file or preserve any written approvals by the Directors as the resolution required?
A. Only what is in the Minutes of the Directors; that was
the only approval of any action of the Directors.
Q225. I turn to the July 18, 1933, meeting of the Board
of Directors, and I find the following :
"Gilpin Willson, Chairman of the Executive Committee,
reported to the meeting that the Academy had the sum of
$73,000 properly available for investment under the terms
of the resolution of the Board of Directors adopted at the
meeting held July 18th, 1932.
The Chairman of the Board reported that he had consulted Roger W. Babson, a nationally known economist with
a high repuration in such matters, as to ·investments for the
funds of institutions such as the Academy, regard being had
to ·security, moderate interest rates and marketability, and
that a list of such investments, referred to hereafter, had
been furnished to him and submitted to the other directors.
Mrs. Whitehead stated that she had submitted the said
list to officers of the First & Merchants' National Bank of

Gilpin Willson, Sr. vs. William G. Kahle, II, et als. 225

. William H. Steele
Richmond for their judgment and that they concurred. in the
Babson recommendations.
Mr. Rowland stated that he had submitted the list for
their comment to the judgment of certain officials of the
Provident Life & Trust Company at Philadelphia and to a
director of the Provident Trust Company of Philadelphia,
officials directly concerned in investments made by those
institutions, and that the securities named in the list seemed
to them proper."
Then follows the list of securities, followed by this resolution:
"On motion, duly seconded, it was unanimously resolved
.. that the President invest the said $73,000 in such of the
securities shown in said list as to him may seem advisabl~,
at market prices, and that payment therefor be made by the
Treasurer."
page 124 ~ That is correct, is it not?
A. Yes, sir.
Q226. And you have a full recollection of that action being
taken?
A. Mr. Rowland made an independent investigation in
Philadelphia, Mrs. Whitehead in Richmond ; and Colonel
Russell and Mr. Willson and I conferred together.
Q227. Russell had died before that?
A. In 1931?
Q228. This was in 1933 ?
A. That is correct.
Q229. That was submitted to the Corporation Court for
its approval?
A. I do not remember, practically everything was submitted.
Q230. Mr. Willson bought some $54,000.00 worth of
securities?
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A. Yes, sir.
Q231. You have read in his answer what he states with
reference to that, his answer to this petition?
.A. Yes, sir.
Q232. These were the bonds which were purchased from
a list, which was furnished by Roger W. Babson, and ap.proved by various financial experts, consulted by Mrs.
\i\Thitehead and Mr. Rowland and other members of the
Board, in the purchase, you recall that?
A. Yes, sir.
Q233. Do you recall the purchases made by Mr. Willson?
A. I was under the impression that those were the bonds
that came from Rollins, in Philadelphia.
page 125 r Q234 .. Who bought those bonds?
A. They were bought from here, as I recall;
Mr. Willson had Mr. Rowland investigate them up there.
No, wait a minute. I think that was the time that Kahle
Russell was a broker in Philadelphia; at that time Kahle
Russell was a bond broker in Philadelphia, and directly, or
indirectly, through him those bonds were purchased. I am
not sure of that.
· Q235. They were purchased in pursuance of this resolution and approved by the Court?
A. Yes, sir.
Q236. Was there any loss on those bonds?
A. I cannot say.
Q237. You have stated that the Executive Committeemen
were no longer receiving any salary?
A. Yes, sir.
Q238. At this meeting of the Directors, held on July 18,
1933, the following resolution appears:
"On motion of Mr. Rowland, setonded by Mrs. Whitehead, Mr. Willson not voting, the annual salary of the President of the Academy for the fiscal year 1933-1934 was

Gilpin Willson, Sr. vs. William G. Kahle, II, et als. 227

William H. Steele
fixed at $5000.000, payable monthly, and the salary of Wm.
H. Steele as Secretary and Treasurer of the Academy for
the same fiscal year at $4,800., payable monthly."
That is correct ?
A. Yes, sir.
Q239. What salary had Colonel Russell been receiving
as President up to the time of his death.
A. $10,000.00 as President.
Q240. He also received $2500.00 as a member
page 126 ~of the Executive Committee, up to the time of
his death?
A. Yes, sir.
Q241. I repeat the question: From July 18, 1933, the
l\.f embers of the Executive Committee received no further
salary: is that correct?
A. I am not sure whether 1932, or 1933, was the last
year; I have forgotten now when that salary was abolished.
Q242. You have also stated that your compensation was
$3600.00, plus $2500.00 as a member of the Executive Committee : is that correct?
A. That is right, less the reduction or cut in salary that
·was effective, which was 10%, effective that year.
Q243. I read this resolution, adopted July 18, 1933:
"On motion of Mr. Rowland, seconded by Mrs. Whitehead, Mr. Willson not voting, the annual salary of the President of the Academy for the fiscal year 1933-1934 was fixed
at $5000.00, payable monthly, and the salary of Wm. H.
Steele as Secretary and Treasurer of the Academy for the
same fiscal year was fixed at $4,800, payable monthly."
That is correct?
A. Yes, sir.
Q244. You were mistaken in stating a while ago, that
i)'Ott had not received $4800.00?
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A. I did not say I had not received the $4800.00 as Treasurer; I said I had not received the $2500.00 as an Executive:
Committeeman.
Q245. It appears that the Executive Committee were to
receive no more money?
A. That is true.
Q246. And you, as Treasurer and Secretary,
page 127~were to receive $4800.00 for the year 1933-1934?
A. Yes, sir, for the same year that Mr. Willson received $5000.00 as President; he had been receiving
~3000.00, and the salary was placed at that year for
$5000.00.
Q247. He had been receiving, during the year 1932-1933
a salary of $3000.00, and now the salary was raised to
·$5000.00?
A. That was in 1934.
Q248. And your salary, as Treasurer, was jumped from
$3600.00 to $4800.00?
A. I was getting $6100.00; my total salary had not dropJ)ed; it was fixed for that year; the same time Mr. Willson' s
.was fixed for $5000.00.
, Q249. Do you recall when a general cut of teachers' and
officers' salaries was made?
A. The general cut took place in 1932. As I recall, it was
:effective as of January 1 of that year, 1932; that is my re~ollection.
Q250. Yet, in 1933, we find the Board fixed your salary
at $4800.00, without a cut?
A. That is true.
Q251. You have stated that Mr. Morriss was appointed
Jlurchasing Agent and served as such from that time for.ward: Mr. Morriss is a brother-in-law of Colonel William
.G. Kahle, his wife having been a Miss Kahle?
A. That is correct.
Q252. Under the resolution of the Board, is it not true
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that all requisitions for supplies of any kind had to be made
.
by him to you, as Treasurer, and approved by
page 128ryou for payment?
.
A. That is not true, but he consulted me about
purchases, like I would Colonel Russell, or any one else.
Q253. His requisitions were not submitted to you?
A. Not in toto; but in large amounts, yes, sir. For ordinary purchases, like machinery and things of that kind, he
.vurchased them himself. Later on, in 1934, that was true
by the resolution of the Board.
: Q254. Nevertheless, as Treasurer, you did keep your
.fingers on expenditures all the time during the whole 15
years?
A. To the best of my ability; many things did not come
.to my attention until after the purchases were made.
Q255. Do you know when Mr. Morriss was first elected?
A. I think in July or August following the death of
Colonel Kahle.
Q256. You were Secretary of the Executive Committee,
as well as of the Board of Directors?
A. Not officially; I acted as Secretary.
Q257. You always signed the Minutes?
A. I acted as Secretary voluntarily; Colonel Russell wrote
most of the Minutes.
Q258. I will reaa. from the Minutes of the Executive
Committee of July 31, 1920:
"It was deemed advisable that a man be employed to look
after the ·buildings and grounds and purchase all supplies
except those of the Commissary Department. The title of
,this man to be that of Purchasing Officer and Supt. of
:Buildings and Grounds. The President is hereby authorized to employ a man for this position at a salary of $3000.00
per year."

230

Supreme Court of Appeals of Virginia

William H~ Steele
page 129 r That is correct, is it not?
A. That is correct.
Q259. Under that, Mr. Morriss was employed?
A. Yes, sir.
Q260. Who attended to the purchasing of the commissary
supplies?
A. Mr. Kivlighan at that time.
Q261. He was the head of the dining room department?
A. We called it Post Commissary.
Q262. After the death of Mr. Kivlighan, Owen Kivlighan,
his son, was employed in the same position?
A. Yes, sir.
Q263. And he attended to all purchases for the commissary?
A. For the dining room.
Q264. That continued up until 1935?
A. Yes, sir, that is right; I think it was in 1934 that he
.was dismissed and Colonel T. G. Russell was given the job.
Q265. Do you remember when Guy Kyle severed his con.ne.ction with the Academy; it was in 1922, was it not?
A. 1922 or 1923.
Q266. I will read a Minute of the March 22, 1922, meeting of the Executive Committee:
"At this meeting approval was giveri to the action of the
.President in calling for the resignation of Mr. E. Guy Kyle
,who has been Secretary in the President's office for the past
.fourteen years."
That was the time he severed his connection with the
school?
page 130 r A. Yes, sir.
Q267. Wm you please take the Minute Books
and point in the Min··· es of the Executive Committee, of the
Directo- ·,, or of t,,,., tockholders, where there was any re-
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.quirement ever made on the purchasing officer to secure bids
upon any purchases that he made.
A. I do not recall; it Vi.ras left to his discretion as Pur,chasing Officer to buy merchandise, of colurse, at the be~-~
pnce.
Q268. As a matter of fact, there was never any requirement, either by the Directors, the Stockholders or the Executive Committee, that the Purchasing Officer should purchase upon bids, was there?
A. No, sir.
Q269. You have never been connected with any other
large corporation have you?
A. Not in that capacity.
Q270. Did you ever hear of any other large corporation
that requires its purchasing officer in the conduct of his
office, to secure bids on his supplies?
A. I have heard of some, but I never had any experience.
Q271. What right had you to take it upon yourself-I
suppose after the Petition was filed-to go through Mr. Morriss' files, in order to ascertain whether he had obtained bids
pn any· supplies ?
A. I was requested so to do by the attorney.
Q272. What attorney?
A. Mr. Nachman. You speak of Mr. Morriss' files:
Those are official files of the Staunton Military
page 131 rAcademy, and not personal files.
Q273. I am not questioning your authority
to go through the files. I am trying to find what your interest was in inspecting the files ?
·
A. On request of the attorney.
Q274. You were taking quite an active interest 111 the
matter, were you not r
A. Yes, sir, I have.
Q275. What is the cause of your active interest in it?
A. The same interest-not to as great an extent, of course
1
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----as I have taken in the matter of obtaining the uniforms.
Q276. For fifteen years, you have been a member of the
Executive Committee and Treasurer and Secretary of the
school. You have lived your business days at the school?
A. Most of them.
. Q277. You have lived your business days at the school,
;ind have been thoroughly satisfied with the conduct of Mr.
· Morriss; you have known what he did; paid the bills he contracted ; and ·seen the manner in which he conducted business; and now, after this Petition was filed or before it.you interested yourself to see whether or not he was getting
goods by competitive bids : That is correct?
A. I knew there were no competitive bids. I was trying
to find out what particular merchandise was bought and if
prices were gotten.
page 132 r Q278. If it was your idea that there should
have been competitive bids, why didn't you even
mention this at some meeting during these fifteen years?
A. In this particular case, because the matter never came
~o my attention. With the exception of the merchandise
bought locally, price.s were being asked.
Q279. We know that Kyle left in 1922 and that thereafter
v7ou and Colonel Russell conducted the canteen, and I carried that up to 1925: How long did you and Colonel Russe.U
~onduct the canteen as a personal venture and take the pro.fits?
A. I think until 1932.
Q280. In addition to that information that I asked you for,
:UP until 1925, will you please file a statement, tabulated by
years, showing the compensation, or reward, you obtained
from your connection with the canteen, up until the time
the canteen was terminated?
A. If those books are there, I will do that.
Q281. During that time, up to 1932 or 1933, although a
member of the Executive Committee and Treasurer of · the
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Academy, no action was taken by you, looking to the termination of that mode of dealing?
A. When the canteen was abolished, the action was taken
by me.
Q282. Prior to that time, was any action taken?
A. Not that I know of.
Q283. Was any move set on foot by which you asked for
its abolishment?
A. What do you mean by "move set on foot" ?
l)age 133 r Q284. Any action, on your part, by suggestion
or resolution or statement, putting on foot the
fl.bolishment of this canteen carried on for your private
profit?
A. I did.
Q285. What action, other than 1933?
A. I am not -positive whether that year, or thereabouts,
I relinquished my interest.
Q286. Before that time you had taken no action?
A. No, sir.
Q287. Will you please take this Minute Book and find in
.it the resolution by which the canteen was abolished?
A. According to my recollection, no resolution was put in
the Minutes ; that is my recollection, prior to the time I men1tioned. As I recall, after the canteen was abolished as a
private concern the profits of the concern were to be turned
over to a student fond. I do not recall any Minute to that
,effect; there may have been. As I recall that change took
effect the year that Colonel Sutherland was Superintendent.
Q288. (Examining Minute Book) I will have to ask Mr.
Steele about this reference afterwards. I have a reference
to May 29, 1933, which reference is evidently erroneous,
. since there is no such action at a meeting on May 29, 1933,
.the Minutes of which are in the Minute Book. You have
stated that, after the abolishment of the Executive Committee, your salary was cut by 10 %. Do you remember
.the date when that action was taken?

0
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A. That was taken before the abolishing of the Executive
Committee; my salary at that time as Treasurer
,page 134 rwas $3600.00, and as Executive Committeeman
was $2500.00. The cuts in salaries took effect in
1932. Afterwards, and after the abolishment of the Executive Committee, my salary was increased as Treasurer,
,and Mr. Willson's as Chairman of the Board to $5000.00,
~n the same year, as President of the school.
Q289. That we have already read the Minute on. The
salary was fixed at $5000.00 after the death of Colonel Russdl and Mr. Willson's election as President?
A. At Colonel Russell's death, he was getting $3000.00
as Chairman of the Board.
Q290. I have not asked you what he received before Col_onel Russell's death. The Minutes show, as Chairman of the
Board, he was receiving an extra $500.00, as Chairman of
the Executive Committee, and that, after Colonel Russell's
death, when Mr. Willson was elected President, he no longer
received $2500.00, or $3000.00, as Chairman of the Executive Committee-and so the Minutes show-but he would
have a salary of $5000.00 as President of the school?
A. Yes, sir.
Q291. I read from the Minutes of the meeting of the
Board of Directors on October 13, 1932 and October 14,
1932, at which were present all of the Directors, but Mrs.
Whitehead, and at which Judge Ker, Judge of the Corporation Court of the City of Staunton, was also present,
~-s follows :
1

"The second suggestion of Judge Ker was-Administration Expenses,-and it was decided that there
page 135 rshould be a further reduction in the salary of the
following, commencing as of January 1st, 1933:
Colonel Thomas H. Russell volunteered that his salary
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be reduced 15 % .
Major William H. Steele-10%.
Mr. Bender-IO%.
The Executive Committee-10%."
That is the reduction to which you have referred?
A. Yes, sir.
Q292. That became effective on January 1, 1933?
A. Yes, sir.
Q293. During the entire existence of the Executive Committee, which I note expired with Colonel Russell's death,
how many formal meetings, according to the Minutes, did
it hold?
A. The Executive Committee?
Q294. Yes, sir.
A. It varied. The intention of the Committee was to have
regular weekly meetings, but I do not know exactly what
number were held. Some weeks they did not meet.
Q295. After you have given your depositon, will you
please take the Minutes and make a statement in writing
and file it with the Notary, showing the number of formal
meetings of the Executive Committee, which occurred from
the time of the formation of the Executive Committee up
to Colonel Thomas H. Russell's death, giving the number
in each year, and state whether or not, in fact, there were
about 425 meetings of the Executive Commitpage 136 ~tee during those years?·
A. I will, yes, sir.
Q296. In addition to formal meetings of the Executive
Committee, the Executive Committee was constantly having conferences, either at Colonel Russell's office, your office,
or Willson's store, of which no Minutes were made?
A. I would not say that. We met once a week. No doubt
some matters would be discussed, either at Mr. Willson's
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store, or between him and Colonel Russell, or between me
and Colonel Russell at the office, in that way.
Q297. During this time and during the continuation of
the functioning of the Executive Committee, is it not a fact
that the Executive Committee, or some members of it, supervised the erection of at least two very large buildings and
of other work which cost in all over $700,000.00?
A. I do not know about the cost; two large buildings were
erected; that is true.
Q298. So far as the Executive Committee was concerned,
their time, as members of the Executive Committee, in running this school or corporation, was very fully occupied, was
it not?
A. Fairly so, yes, sir.
Q299. You spoke of purchases by the Pt;rchasing Agent,
and you said his books show that his purchases were principally drugs, medicines, paints and athletic equipment, and
the great majority of these purchases were from Willson
Brothers. In regard to the drugs : Were the
page 137 ~drugs used by the Academy, or the hospital or
the boys in the hospital?
A. Used by the Academy for the hospital.
Q300. What part of these drugs were given free gratis
by the Academy?
A. Well, for a time we made a charge of so much a day
for board and the boys were charged with prescriptions.
Some of the minor things, like pills, or such small items like
that, as I understood, were just issued by the nurse or the
doctor out of the stock in the hospital.
Q301. Who was the do~tor in charge?
A. Dr. Phelps.
Q302. He gave his entire time to the hospital and the
school and was in attendance constantly?
A. Not his entire time; for a while he did, but the majo- .
rity of the time he did practice in town too, in a small way,
but mos1· of his time.

'd~q;,.: \\. dbun.

, . vs. Wiliia1:1 G. Kahle, II, et als. 237

iVilliani H. Steele
Q303. All prescriptions were given by Dr. Phelps?
A. Yes, except when assisted by some one.
Q304. What was the method of purchasing the medicine
under the prescriptions?
A. From Dr. Phelps to Willson Brothers.
Q305. They, also went to Hogshead's?
A. I do not recall, except in recent years.
Q306. Didn't you take the pains, in looking over Mr.
Mordss' book of purchases of drugs, to note the various
drngs that were brought from Tom Hogshead who was
then conducting business?
page 138 r A. No, sir; such things as bandages and cotton,
like you use in hospitals, were bought from Powers and Anderson, wholesalers.
Q307. You were looking only for Willson Brothers?
A. I don't know exactly what I expected to find.
Q308. You did find numbers of items for prescriptions
fornished by Tom Hoghead?
A. I do not recall seeing any. I do not doubt I paid bills
of Tam Hogshead. We bought films from him and some
small amounts.
Q309. In regard to the prescriptions filled by Willson Brothers: To whom were they charged?
. A. To Staunton Military Academy Hospital, but divided
into different departments.
Q310. Is it not a fact that the boys in the hospital for
whom the prescriptions were given paid for them out of the
deposits made by them, or you billed them in your capacity
as Treasurer?
A. What billing was done was billing through the hospital.
All of those charges, certainly the prescriptions, were char!J:ed to the boys' accounts, and some of the smaller things
were not.
Q311. And they were paid for by the boys?
A. Charged to the boys' accounts.

I
!

I
I

238

Supreme Court of Appeals of Virginia

William H. Steele
Q312. How much discount did Willson Brothers give the
Academy?
A. 5 or 10%.
313. And the Academy collected that discount from the
boys as well ?
, page 139 r A. It did.
Q314. Did you go into the question of the prices
of these prescriptions, whether fair or not?
A. I did not ; I would not know.
Q315. Did you compare the prices for lint and bandages
and the like, with the prices charged by Powers and Anderson?
A. I let the nurse do that.
Q316. On the books of Mr. Morriss, did you compare
those prices?
A. I did not see any; we have been buying those supplie,
through Powers and. Anderson.
317. In regard to the paints purchased: You purchased
paints annually from Willson Brothers?
A. The majority, yes, sir.
Q318. Did you purchase from any other persons?
A. We purchased one year from Ast; I think it was only
one year, as I recall ; and since then we have been purchasing
some small amount of paint from a concern-Tropical Paint
Company.
Q319. In what year, did Ast furnish paints?
A. He did not furnish all the paints then, just part.
Q320. The paint was for use in repainting the barracks :
\Vhat paint did Willson Brothers sell?
A. Masury' s.
Q321. A white lead paint?
A. Yes, sir.
Q322. Standard goods, were they not?
A. Supposed to be.
Q323. You know they were standard goods, don't
you?
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page 140 r A. As a matter of fact, I have every reason to
think that they are standard goods, just as I believe the paints we are now buying from Hogshead's are
standard.
Q324. Under the brand of Masury?
A. Yes, sir.
Q325. Who made those purchases, you or Mr. Morriss?
A. Mr. Morris, and some I made.
Q326. You knew they were being made?
A. Yes, sir.
Q327. You were satisfied?
A. I was not satisfied with the price in some cases.
Q328. What protest, if any, did you make?
A. No official protest, if that is what your question means.
Q329. Did you ever make a protest to Mr. Willson?
A. No, sir.
Q340. Who did you make the protest to?
A. I discussed the matter with Mr. Morriss from time to
time.
Q341. What discount were you allowed on the paints?
A. 5 and 10%.
Q342. What discount did any other person allow you on
paints?
A. So few purchases made from others, not a fair comparison. The only discount on the few paints we did buy
was 20 % ; this was a trade discount.
Q343. That was a special concession?
A. Yes, sir, a trade discount.
Q344. The same concession that Mr. William Kahle
got?
page 141 r A. Yes, sir, as well as I recall. I would not
say the same concession, because a special concession from every one.
Q345. Why call it· a trade concession, if gotten from a
retailer?

•
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A. We handled shoes. In order to furnish the cadets with
shoes, we had to make arrangements with some shoe merchant, or keep a large stock at the school, so we made arrangements with different ones to sell us the shoes, and
allow us 10% commission, or reduction, as the school profit,
instead of putting them in the supply room at a cost price
and putting a retail price on them, to keep us from handling
them. The same is true if you buy socks, or any merchandise, the school has to buy for the cadets.
Q346. The school took that profit?
A. Yes, sir, and it was entitled to that; the school took
ci.ll the risk.
Q3.47. That was precisely the arrangement made with
Willson Brothers ?
A. As far as I know; the only difference was that part of
the stock was charged to the ·boys, some of the athletic equipment; otherwise the rest charged to the school.
Q348. We have gone over the drugs ; they were paid for by
the boys and the Academy had 10% commission, and we
have mentioned paint, on which the Academy got a discount for its own benefit: Was that a concession given by
Willson Brothers in order to get the trade?
.,
A. I don't know.
page 142 r Q349. Did you ever hear of any influence upon you, or any other person officially conriected
with the Academy, by Gilpin Willson, to obtain orders for
paints to be filled at his store?
A. You mean, did he solicit?
Q350. Yes, sir.
A. Not to my knowledge .
. Q351. So far as you know, Mr. Morriss went voluntarily
·to Willson Brothers to get the paints, just as Colonel Kahle
did?
. A. As far as I know, yes, sir.
·· Q352. Did you have any part in purchasing athletic goods?
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A. I had· for a short while. As I recall, when Colonel
Kahle died, or thereabouts, may be a little earlier than that,
we had an arrangement-Mr. · Kyle had an agency for the
benefit of the school with Spaulding, whereby the school
could purchase its goods direct from Spaulding at a wholesale price quoted. After Mr. Kyle left-I do not recall
when exactly-some arrangeme~t was made with Mr. Willson, whereby he was to sell us; the goods would come through
him; and, as I understood, we would get only a 5 % discount,
the difference between the price we could buy them for and.
the merchant could buy them for.
Q353. You know Spaulding Bros., had Willson Bros.
for their agent ?
A. Yes, sir, after that time.
Q354. They were sole agents during the whole time after
Colonel Kahle' s death?
page 143 r A. I do not know all of that time.
Q355. You knew no other agent for Spaulding
Bros. in Staunton?
A. Except for that year or two that Mr. Kyle had it.
Q356. You knew Spaulding Bros. gives two prices : one
. to the retail trade and the other to schools : You knew that?
A. I was told that by Mr. Willson. I have had no experience in dealing with athletic goods.·
Q357. You know, in addition, they have a special discount
given to merchants who handle their goods in making payments for goods sold : Was not the arrangement in regard
to athletic goods this : That the Athletic Association ordered such goods as it wanted from Spaulding Bros. direct; the
goods were sent to Willson Bros., and billed by Willson
Bros. to the Athletic Association and paid for by Staunton
Military Academy; and that Willson Bros. gave them, the
Athletic Association, a discount over and beyond what the
school could possibly have gotten from Spaulding Bros.?
A. I am not sure of that. The bills came to us. What-
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ever discount he received did not show; I paid Willson Bros.
their price.
Q358. A_nd Willson Bros. then gave the Academy a commission?
A. Not as I understand it. His commission came from
the house itself.
Q359. Do you know what profit, if any, Willson Bros.
made on those goods ?
A. I do not know, because I understood that the profit
depended upon the volume of business, the commission depended on that.
page 144 r Q360. Don't you know what profit the Academy made on these goods?
A. The Academy made the difference on such an arrangement between the \vholesale price and the retail price whatever that happened to be.
Q361. In addition to the goods bought by the Athletic
Association, the Academy itself sold various athletic apparatus to the students, did it not?
A. Not very many articles that the school sold.
Q362. They sold what?
A. They sold tennis balls and some things like that, sweat ·
suits, and may be occasionally baseballs ..
Q363. The Academy on those sales made as much as
100%?
A. No, sir.
Q364. In the days of your canteen, you made 100% on
these articles?
A. Not that I recall.
Q365. You were speaking of the cut in salaries in 1932,
whereby your salary was cut 10% : After 1933, did that cut
continue in your salary?
A. Not in mine or in any one's else.
Q366. You got $4800.00 from then on?
A. Yes, sir. I mean no percentages were taken off, as I
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recall. Cuts in salaries were made, as well as in positions.
Q367. On July 8, 1935, at the meeting of the Board ot
Directors, this resolution was adopted:
"Be It Resolved: That from and after July 1,
page 145 r1935, the compensation of the treasurer be the
sum of $175 per month.
A vote being had Messrs. Pratt, Rowland and Willson
voted for, Mrs. Whitehead against the resolution, Wm. H.
Steele not being present. Thereupon the president declared
the resolution adopted."
Your salary was cut on July 1, 1935?
A. That one year; I overlooked that.
Q368. Your compensation from the canteen had ceased?
A. At that time, yes, sir.
Q369. Your compensation as a member of the Executive
Committee had ceased?
A. Yes, sir.
Q370. You felt bitter against Mr. Willson as. one of the
Directors who had voted for that?
A. I felt he had done me an injustice.
Q371. At the succeeding annual meeting of the stockholders, held on July 2, 1936, Mr. Re Bender was elected
Treasurer, according to the Minutes, to take your place as
T'reasurer; That is correct?
A.. Yes, sir.
Q372. And your bitterness against Mr. Willson, of course,
increased after that?
A. I would not use the word, "bitterness". I felt I was
done an injustice, and I still feel that way.
Q372. You have read Mr. Kable's Petition in this case?
A. No, sir, I have not seen that Petition.
Q373. You have not seen this Petition (handing witness
the paper)?
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A. Yes, sir, I believe I did; I am not absolutely
sure.
page 146 r Q374. Mr. Kable's Petition states that he has
recently learned that practically all the banking
of the school has been done at the National Valley Bank,
of which Gilpin Willson, Sr., is a vice-president and director : You have known all the time that the banking had
been done at the National Valley Bank?
A. Yes, sir.
Q375. That is the largest bank in Staunton?
A. It is.
Q376. You have never had any objection, as a member of
the Executive Committee and as Treasurer and Secretary
to doing business at that institution?
A. Only to this extent: I did not think it was fair to take
the account there. For many years I put on deposit $5000.00,
or $10,000.00, or as much as $20,000.00, in the Augusta National Bank, and let it lie there until we needed it.
Q377. You owed personal indebtedness at the Augusta
National Bank?
A. I still do, and at the National Valley Bank also.
Q3?8. Mr. Kable's Petition next says that he has learned
that practically all .the insurance upon the trust property
has been placed with the ·w. J. Perry Corporation, of which
the said Gilpin Willson, Sr., is a stockholder and director:
Did you inform Mr. Kahle, or his counsel, that Mr. Willson
was a stockholder in that corporation?
A. No, sir; I do not know that is a fact.
page 147r Q379. You know it is not a fact?
A. I have been informed since then; I never
made the claim that he was a stockholder, because. I did not
know.
Q380. Mr. Kable's Petition next states that he has learned
that practically all the printing has been placed with The
McClure Company, of which the said defendant (Mr. Will-
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son) was a stockholder and director, though he is informed
that Mr. Willson has recently transferred this stock interest
to his son, Gilpin Willson, Jr.: Did you give Mr. Kahle
that information?
A. I did not.
Q381. As a matter of fact, the allegation that practically
2.Jl the printing was placed with the McClure Company, is
untrue?
A. Certainly in recent years.
Q382. Your catalogue, since Colonel Kahle' s death, has
been printed in New York?
A. The Annual is the principal thing that was printed at
McClure's, and forms and blanks have been gotten from the
McClure Company.
Q383. The Annual was not a responsibility of the Staunton Military Academy?
A. That was for the boys; Colonel Ted Russell handled
that.
Q384. The boys still owe $2000.00 or $3000.00 to the McClure Company?
A. Colonel T. G. Russell owes that; that is the position
.that has been taken; that it is not an obligation of the
school.
Q385. Did you give Mr. Kahle this information:

* * * "all cleaning of uniforms and school supplies has been placed with Woodward's Cleaning
and Dyeing Works, Inc., of which the said defendant wa~,
as your petiti?ner believes, a stockholder and director" ?

page 148 ~

A. I don't know that I informed him; that is true; it has
been the case for many years.
Q386. You are a stockholder of the Woodward Cleaning & Dyeing Works?
A. Yes, sir.
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Q387. And for years an officer there?
A. 3 or 4 years.
Q388. You do not regard that as a sin?
A. I regard it as a poor business venture. on my part.
Q389. Do you see any objection to that?
A. No, because I regard that as a service; it is an optional
matter with the cadets.
Q390. Does the Academy get a rake-off?
A. The same kind as it got from the shoes or from Willson
Bros.
Q391. You know he was not a stockholder in that concern?
A. I have always understood he \Vas not a stockholder.
Q392. Mr. Kahle alleges this. at one point, in his Petition:

"* * * that the time that the school was under his (Mr.
Willson's) leadership it lost a total of $220,575.74, while
under the Presidency of Col. Thos. H. Russell, it made ;-.t
total of $813,927.44."
Did you give him that information?
A. That information came from the Auditors' reports.
Q393. Did you tell Mr. Kahle about the attendance of the
school having fallen from 600 down to 245, or 200?
page 149r A. I did.
Q394. You told him also that the school during
those two years, when the loss occurred, was first under Mr.
Sutherland, after Colonel Russell's death, and next under
Mr. R. T. Hall?
A. No, because Mr. vVillson was President of the Corporation, and, therefore, head of the school, just as Colonel Russell was President of the Corporation and head of
the school.
Q395. Did Mr. vVillson have any part, as President, in
obtaining students?
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A. Of course, that was not one of his active duties. He
had the saine interest in that as he had in practically every
other .activity of the school, by suggesting means of advertising, etc.
Q396. Why knowing these things, why did you tell this
young man any such tale?
A. What tale are you talking about?
Q397. You know that the loss occurred through lack 9£
boys, don't you?
A. From lack of boys and lack of proper retrenchment to
meet the situation.
Q398. You know from the Auditors' reports that costs
\Vere reduced in every direction, . including salaries, don't
you?
A. Yes, sir.
Q399. And you knew before this suit was instituted that
the loss had occurred while the school was being run by
Major Sutherland and Mr. Hall, who then were charged
with the matter of getting students?
page 150r A. Yes, sir.
Q400. Then why knowing these things, did
. you inform this Petitioner that Mr. Willson's leadership
caused that loss? Was it from venom?
A. No, it was not, because Mr. Willson was in official
charge.
Q401. Was it from bitterness?
A. It was not.
REDIRECT EXAMINATION
By Mr. Nachman:

Q 1. You, on cross examination, made a statement with reference to a bond of First National Company of $10,000.00
which went bad, on which about $1000.00 was collected: Is
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that the same Company as the $1000.000 bond which we
have been discussing?
A. I understand it is.
Q2. You have been asked with reference to your association
with the canteen : Was the canteen a venture of the school?
A. No, sir.
Q3. Did the school put up any money for its operation?
A. No, sir.
Q4. Did the school claim or derive any profits from its
operation?
A. No, sir.
Q5. It was a personal venture of those interested?
A. Yes, sir. I got permission to start the canpage 151 rteen in 1918, with permission of Colonel William
G. Kahle; he gave me that permission, Mr.
Chandler and me, and Colonel Kahle was to get one-third
of the profits; the first year Colonel Kahle received onethird of the profits. The following year, or the year after
that, Guy Kyle had struck him fot an increase in s~lary, and
he did not want to increase his salary, but he told him he
:would turn over to him his share in the canteen, and he kept
that until he was dismissed.
Q6. You have been asked for a comparison of prices in
certain articles, of drugs, etc., and the name of Powers and
Anderson has been mentioned : What goods were purchased
from them?
A. Such little things as gauze and adhesive tape that we
used in quantities, but did not amount to much in dollars
and cents.
Q7. It was an insignificant portion of the purchases of
drugs : Is that correct ?
A. Yes, sir.
Q8. How did the prices compare with the prices charged
and received by Willson Brothers ?
A. Quite a considerable difference; I do not remember
just the percent.

Gilpin Willson, Sr. vs. William G. Kahle, II, et als. 249

William H. Steele
Mr. Perry: The answer is objected to as indefinite, because this witness, on cross examination, stated that similar
goods were not purchased.

r

Q9. Is it not. a fact that during the time that
purchases were made from Powers and Anderson that similar goods in some quantity, were also purchased
from Willson Brothers?
A. I do not recall; I am quite sure some were, because the
goods· that we bought from Powers and Anderson were
gotten in quantities that we thought would be needed through
the year, and ·any shortage in them, I imagine, we got from
Mr. Willson.
QlO. At whose suggestion were the purchases made from
Powers & Anderson?
A. I think, Miss Driver, the nurse, had prices at that
time.
Q 11. Did Miss Driver ever come to you with regard to
the purchases from Willson Brothers? Did she raise any
question about objecting about the prices from Willson
Brothers in comparison with the prices of Powers and
Anderson?
A. On these items she said she could get them much
cheaper from Powers & Anderson; that she could get them
herself.
Q 12. Did you continue to buy from Powers & Anderson?
A. We are still buying some from Powers and Anderson.
Q13. I mean the years 1932, 1933 and 1934?
A. Yes, sir, I think we did, as I recall, the same material.
Q 14. As a matter of fact, quite an objection was raised by
one of the other members of the Board of Trustees and
Directors about purchasing from Powers & Anderson ?
page 152

page 153 r Mr. Perry: The question is objected to as calling for an answer_ which is merely hearsay.
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Mr. Nachman: I will follow it by the evidence of the persons who made the statement or heard it.
A. That is true.
Mr. Perry: The answer is objected to, as the statement of
the witness is purely hearsay, and it is so admitted by the
statement of counsel for the Petitioner, who says that he
will follow it -up by the evidence of the persons who made
the statement or heard it.
Mr. Nachman, will you ask the witness if he was present?

QlS. Were you present, Mr. Steele?
A. I was not.
Q 16. I show you here a copy of a letter, the original of
which is found on page 188 of the depositions given by Mr.
"'\l{illiam C. Rowland in his case, which letter I am now pre. senting as a part of your deposition in this cause, and I
ask you whether or not such an objection was ever communicated to you?
Mr. Perry: I object, on the ground that this
page 154 rwitness has 110 personal knowledge of such a letter. If such a letter exists and is in the record,
the letter itself should be introduced and not a copy made
by counsel.
A. I have seen this letter, the original of this letter.
Q17. Will you please file it with your deposition, marking
it "Steele Exhibit No. X"?
A. I file same, marked as requested.
Ql8. I will ask you if this is not a copy of a similar letter, which follows up the letter you have just introduced,
and which is found on page 189 of the same depositions, and
is on the same subject?
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Mr. Perry: Counsel makes the same objection as to the
introduction of the former letter.
A. Yes, sir, I have seen the original of this letter also.
Q19. Please file this letter with your deposition, marking
it "Steele Exhibit No. Y"?
A. I file same, marked as requested.
Q20. When did ·you first interest yourself in the uniform
proposition?
Mr. Perry: The question is objected to as immaterial; this
is not a matter concerning uniforms.
A. Along about 1925 or 1926, somewhere along there.
Q21. When did you first attempt to ascertain
page ·155 rwhether or not those goods were being supplied
to the Academy at a fair price and when did you
·
begin to make comparisons as to that?
Mr. Perry: Counsel makes the same objection as to the
former question.
A. The first real active interest I took in a big way, as I
recall, w~s in 1933, when I got information as to prices and
samples and what not.
Q22. Between 1932 and 1933, when you first began that,
and 1935, there was considerable correspondence passed between you and Mr. Rowland on that subject, did it not?
A. Yes, sir.
Q23. Do you know anything about the relationship between Mr. Rowland and Mr. Willson? Are they very
friendly?
Mr. Perry: The question is objected to as immaterial.
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A. Yes, sir.
.
Q24. Can you give any reason for this Minute, which appears on the Minutes of the. meeting of the Board of ·Directors of July 8, 1935, at which your salary was reduced from
$4800.00 a year, or $400.00 per month, to $175.00 per
month? What brought that about?
Mr. Perry: The question is objected to.as immaterial.
page 156 r A. The thing that brought it about was my
insistence on having the uniform contract put to
b-jds, fair and open bids.
Q25. I will ask you whether or not at that meeting, after
fixing your salary at $175.00 per month, this Minute does
not appear:
"Mrs. Whitehead asked to reconsider the matter of the
salary of the treasurer in order that it might be fully discussed in Mr. Steele's presence. Thereu~on, by the assent
o~ all of the directors, this matter was reopened and there
,vas some discussion, Mr._ Steele being present, and the following resolution was offered by Wm. A. Pratt, seconded
by Gilpin Willson.
Be It Resolved: That the resolution already adopted at
this meeting fixing the salary of the treasurer at $175 per
month from and after July 1, 1935, be and it is rescinded.
Resolved further, that the salary of the treasurer be fixed
at the sum of $200 per month, from and after July 1, 1935.
A vote being had, Messrs. Pratt, Rowland and Willson
voted for, Mrs. \i\Thiteheacl against the adoption of said resolution Mr. Steele not voting. Mrs. Whitehead explained
that she was against cutting Mr. Steel~'s salary and therefore also voted against fixing the compensation at $200 per
month. The president declared the resolution adopted.
Mrs. Whitehead thereupon moved to reconsider the re-
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solution fixing the president's salary for the current year,
and that said salary be fixed ~t the sum of $500 per annum,
Wm. H. Steele seconded the motion. Gilpin Willson thereupon retired from the meeting and Wm. C. Rowland acted
as chairman.
A vote being had on Mrs. Whitehead's motion that the resolution fixing the president's salary be reconsidered, Wm.
H. Steele and Mrs. White~ead voted for, and Messrs. Pratt
antl Rowland against the adoption of the motion. Tpe acting chairman then declared that the motion to reconsider
was lost.
page 157 ~ In discu.ssing said motion to reconsider, which
was accompanied by her motion to fix the salary at
$500 per annum, Mrs. Whitehead suggested that the president's salary be reduced in the same proportion as the treasurer's salary had been reduced from that paid during the last
fiscal year. But the motion to reconsider having been lost,
this suggestion did not come to a vote."
Is that a correct Minute?
A. It is.
Q26. So it appears that the desire to retrench or curtail
expenses was not the sole contention in regard to the dis:.
cussion?
A. No, sir.
RECROSS EXAMINATION
By Mr. Perry:

. Ql. At that time, as Treasurer and an officiaJ of the Academy, all that you were doing was supervising the bookkeeping and the book-keeping was actually done by your
brother and other assistants?
A. No, sir, I did a good part of the book-keeping myself~
Q2. Since Mr. Bender was elected treasurer at $1800.00,
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I think it is, he has done all the work that you and your force
t<Jgether did?
A. No, sir, he has not.
Q3. What work did he not do that you did?
A. I looked after the cash book, disbursements and receipts; I kept the Patron's ledger. There are quite a number
of books to keep in the office; sufficient to keep us all occupied.
Q4. You stated, I believe, that Mr. Gilpin Willpage 158 ~son and Mr. William C. Rowland and Mr. William A. Pratt, the latter being now dead, voted
to reduce your salary, because of your activities in connection with uniforms?
A. Yes, sir, that is my understanding.
QS. From whom did you understand that?
A. From the attitude of Mr. Willson and Mr. Rowland
after I had gotten bids on the uniforms.
Q6. Is not that just your own personal interpretion, not
based on anything that Willson, Pratt or Rowland ever said
to you?
A. It is not.
Q7. What did either one of the three ever say to you, and
,,.vhen was it?
A. Mr. Willson with whom I consulted when I was making
investigation and trying to get the uniform contract out to
bids; ; I kept him posted thoroughly, with samples of merchandise and letters, and he apparently was assisting and
encouraging me. The first year I received two bids from
Mr. Rowland, the first year I took over the uniforms;; he
would only bid against two people-Jacob Reed & Sons and
Pettybone-they were the only two people he was willing to
bid against. I had already received the bids; I believe that
was after we received a 20% reduction in his former prices.
The next year I sent out for bids, and I got bids from a
couple of other concerns and Mr. Rowland refused to send
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me his bid. I wrote him the time was getting short and I .
would have to get the bids in. He came down to
page 159 ~see Mr. vVillson and talked to him probably aJ?.
hour and a half in the President's office at Staunton Military Academy. He came .out and went down the
street and turned the matter over to Colonel Ted Russell;
without saying anything to me about it. It was some little
time ~fter that I learned it through Judge Pratt that he had
done that.
Q8. This answer is asked to be stricken out as not responsive to the question and as immaterial.
The question was: What did either Mr. Willson,· or Mr.
Pratt or Mr. Rowland ever say to you, and when, on which
to base your alleged understanding that your salary was
cut because of your activities with reference to uniforms?
\Vill you please answer that question?
A. Mr. Pratt told me, after this argument came up-he
reminded me of the fact that while I could be a Trustee for
the rest of. my life, while I was a trustee for life, his words
were, I was not a treasurer for life. That was the first
inkling I had of the difference over it, because I had given
l\fr. Pratt the same information in regard to uniforms that
I had given to Mr. Willson.
Q9. When was that statement made?
A. During the same time when discusing it with Mr.
Willson.
Q 10. Before or after the salary was reduced?
A. Before my salary was reduced.
Ql 1. You have stated that you voluntarily gave up the
canteen matter?
page 160~ A. That was my proposition to Mrs. Whitehead, due to the criticism on account of the uniforms, and if I was trying to straighten that matter out, I
thought I had best give up anything that I could possibly be
criticized for myself.

-256

Supreme Court of Appeals of Virginia

William H. Steele

Ql2. I call your attention to a meeting of the Executive
· Committee, held June 21, 1933, at which were present, Gilpin Willson, W. H. Steele and L~ L. Sutherland, acting, the
Minutes of which are signed by yo·u, W. H. Steele and L. L.
Sutherland, acting, and copies of which ,vere sent to iyirs.
·whitehead and Mr. Rowland, and the· follwing resolution
was adopted :
"Canteen to be operated by cadets under supervision of
some member of faculty. Proceeds to be used for benefit
of some student activity."
That is the resolution that was adopted?
,A. Yes, sir.
Ql3. Yott and Mr. Willson and Mr. Sutherland were pre, sent, and Mrs. Whitehead was absent?
A. Yes, sir.
Q14. That was the end of the session of 1932-1933 and
was to govern in the matter thereafter?
A. That was after I had the understanding with Mrs.
\i\Thitehead.
QlS. Was your understanding at any meeting which was
held?
A. No, it was personal.
Q16. Had she objected to the canteen profits going to
you?
A. I do not think so; she objected to the principle of
it.
page 161 r Q17. So far as the official action of the Academy
is concerned, you did not do it but the Executive
Committee did, according to the Minutes?
A. Yes, sir.
Q18. You were a. member of the Executive Committee at
the meeting held on April 12, 1933, and were present, and
it appears that you approved and signed those Minutes, and
the following appears in those Minutes :
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"Quite a discussion was entered into as to the status of
the Staunton Military Academy compared with the status
when the present regime took it over. The school has been
operated with sufficient success to enable it to accomp~ish
the following :
Liabilities aggregating $363,595.00 have been paid, covering not only accounts payable but also notes payable both
by the school and W. G. Kahle, as well as bonds on the Skinner and Hoge properties, as well as liabilities on account of
the Woodward partnership, and back taxes of $45,000.00.
Not only has this full liability account been settled, which
included the major portion for the construction of North
Barracks, but Kahle Hall and Memorial Hall have been
built; a central' heating plant; addition to hospital; servants'
quarters; guard room; three football fields; two baseball ·
· diamonds; running track; ten tennis courts; furniture for
new buildings bought and paid for; all plumbing and fixtures
both in North and South Barracks were taken out and replaced with the best modern equipment; all the grounds have
been regraded, with new walks constructed, also several
~undred yards of new walls.
In addition to all this, not only does the school not owe
a cent of money but has a reserve and bond account as of
this date amounting to $71,800.00.
Mr. vVillson is writing to Mrs. Whitehead, principal beneficiary under the · Trust, and giving a detailed statement of this achievement. Despite the fact that
page 162 ~because of prevailing conditions of the depression
we are now experiencing stress and strain, it is
comforting to realize that we have come a long way since
July 5th, 1920.
~o far as our jnformation goes, we are pretty well informed as to other private schools in the State, we are in
better condition by far than any other private school in
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Virginia, and we do not believe we are surpassed or even
equalled by any school anywhere except those, and they are
nearly all in the North and East~ that are heavily endowed.
We are doing no boasting but we do feel that the stewardship and operation of the Staunton Military Academy have
not been successful. It is a matter of great distress to us
that we are in this year-for the first time-running in the
red, but it would be a matter of still greater distress if there
were not hundreds of other corporations and organizations
doing likewise, with many in bankruptcy and receivership,
and others facing it. We are confident we can pull out of
the red with anything like a reasonable improvement in
general conditions. While next year may be another hard
year, and in many respects it seems likely, we believe it will
be the last year, since at present there are many indications
pointing to improvement. A great deal depends upon
whether this improvement is sufficiently manifest in time to
help schools.
Approved and signed:
GILPIN WILLSON
THOS. H. RUSSELL
W. H. STEELE
Executive Committee.
Copy to Mrs. Whitehead and
Mr. Rowland."
Those statements were true at that time?
A. Yes, sir.
Q19. Do you still say the same thing?
A. What year was that?
Q20. That was April 12, 1933?
A. No, because we have lost money several years since
·
then.
,
page 163 t Q21. I am talking about the stewardship of
these gentlemen?
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A. Up to that time, yes, as far as I know.
Q22. Since then, you have lost your salary and other
things and you have grown bitter against these other gentlemen and you feel qiff erently?
A. No, sir.
Q23. What makes you feel so differently?
A. I think Mr. Willson and Mr. Pratt should have supported me in trying to correct the almost merciless overcharge in the uniform contract.
Q24. You do not make any such charge against Willson,
do you?
A. No~ sir.
Q2S. Against him in regard to the drugs, medicines and
paints he sold the school?
A. I do not know.
Q26. You were running in the red, in 1933, under the
leadership of Colonel Russell, and continued to run in the
red in 1934 and 1935?
A. Yes, sir.
Q27. In 1936, before you laid aside federal depreciation,
you were making money, were you not?
A. That may be true in other years. You charge depreciation from the beginning of your trust; it is not right to
disregard it in any year ; the same principle should obtain
all through.
Q28. Yet, you have stated that you informed young Mr.
Kahle, and he has alleged, that Mr. Willson is responsible
for the losses this school suffered, which, in that
page 164 rMinute, which has been read and which you signed
and approved, were being suffered under the
leadership of Colonel Russell?
. A. I think you misquoted me there. My statement was
to the fact that the records for those years show those losses,
and there is a good deal of difference in that than in saying
I held Mr. Willson personally and solely responsible.
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Signature waived.
Further this deponent saith not.
W. S. l\forriss, another witness of lawful age, called as
an adverse witness on behalf of the Petitioner, after being
duly sworn, deposes and says :
DIRECT EXAMINATION
By Mr. Nachman:
Mr. Perry: I object to the statement of counsel that he is
calling Mr .. Morriss as an adverse witness. Mr. Morriss has
not been shown to be an adverse witness; a witness called
cannot be shown as an adverse witness until he proves himself adverse and the Court permits him to be examined, in
that respect being different from one of the parties in a
cause or an official of a corporation which is in the cause.
Q 1. It has been stated in the record that you became associated with the Staunton Military Academy in
-page 165 rthe capacity of Purchasing Agent, in July, 1920?
A. I came here about the first of August, 1920.
· Q2. What did your duties as Purchasing Agent consist of?
A. I was supposed to buy the supplies that were used
around the grounds and building; I did not buy any uniforms
or food; and I looked after the laundry, supposed to.
Q3. Do you think it would be safe to say that you were
charged with the duty of making all purchases of materials
and supplies needed by the Academy, except uniforms and
food?
A. As far as I was able to do so; I did not buy any supplies that.amounted to a large sum of money, without consulting my superior officers; they were all approved before
[ bought them.
Q4. It was been testified here, by Major Steele, that he

•
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has examined the files of the Purchasing Agent, and that
those files disclosed that for articles purchasable from Willson Brothers, there seemed to be no bids· or inquiries for
prices; but for articles not purchasable from Willson Brothers there was evidence of bids and inquiry of prices : Is
that a true statement of the manner in which you conducted
your office as Purchasing Agent?
Mr. Perry: The question is objected to, on the ground~
that the files are the proper evidence and the only
page 166 ~evidence. In other wo_rds, the witness cannot be
asked what he thinks, but whether or not a certain
statement of fact is true.
A. The bulk of our purchases from Willson Brothers are
bought in the . Paint Department. When I came in, in _
August, the painting was going on and had been bought
from Willson Brothers, and had been for many years, and
the school desired that the account be kept there, so long as
the prices were reasonable and we could get what we wanted.
QS. From whom did you get this information?
A. The invoices were submitted to the Treasurer and were
paid by him and no objection was made to them, and the
general impression there was that the account had been
in the hands of vVillson Brothers for many years and there
was no good reason why it should be changed.
Q6. That was your impression rather than what any orie
told you?
·
A. No one ever told me that, in so many words; just the
,vay the -business had been conducted there.
Q7. Did any one ever tell you anything along that line?
A. I do not recall.
Q8. Please state whether or not before you placed your
orders with Willson Brothers, you made any inquiries to
ascertain whether goods of like quantity and quality could

•
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have been obtained from other firms at more favorable
prices?
A. All paint manufacturers have paints of different quality. We had visits from paint salesmen, reprepage 167 rsenting paint concerns at different times and
quotations by mail and offers soliciting our
business; but there was no great difference in their prices
as far as I recall.
Q9. My question was whether you made any effort to ascertain whether or not you could have bought goods of
similar quantity and quality from others at more reasonable
prices? Did you make any such effort?
··A. I listened to the arguments of these people who were
selling competitive lines ; and, as far as I was able to do so,
compared them. I did not see we could better oursel.ves
in making a change. We had some advantages from Willson Brothers that we did not have in people shipping stuff
fo here.
QlO. Did you buy any material quantity of paints or
other supplies, which were purchasable from Willson Brothers, from any other concern during the period you have
been in charge as Purchasing Agent?
A. No considerable amount, I would say.
Ql 1. Will you please state why you displayed a preference
for purchasing from Willson Brothers rather than other
firms?
A. I understood it was the school's wish that the paint be
purchased from Willson Brothers as long as we could do so
c-!t a reasonable price.
CROSS EXAMINATION
By Mr. Perry:

Q 1. Regarding the paint~:

In answer to a question on
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direct examination, you started to say, and were
page 169 rinterrupted, that there are a great many grades
of paint, at different prices: In your business,
you have been pretty well acquainted with paints?
A. I could not qualify as an expert; there is no formula
for mixing paints that I know of; you have to go by standard
brands and the service you get.
Q2. Before coming to the Academy, you were long a merchant and manufacturer?
A. I was in the mercantile business and the mill supply
husiness.
Q3. Did you deal in paints?
A. Nothing except Linseed Oil and Turpentine and things
of that kind and White Lead.
Q4. While buying from Willson Brothers for the Academy, you were acquainted with the fact that the Masury
brand and the John T. Lewis white lead that Willson Brothers sold, were considered standard brands in the trade?
A. They are so considered, yes, sir.
QS. You knew that the prices ot standard goods, offered
by various manufacturers to suppliers, of like quality, are
practically the same?
A. I think so ; that would be my impression; you can buy
paints at all kinds of prices ; there are cheaper paints and
better paints, of course.
Q6. In your position, you were charged, were you not, with
the supervision of the condition of the buildings and the
painting of the Staunton Military Academy?
A. Yes, sir; I was supposed to look after that.
Q7. In supervising those things you saw the repage 169 rsult of the use of the paints furnished by Willson
Brothers?
A. Yes, sir.
Q8. State whether or not in their wear and appearance
after application these paints were good?
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A. We had no complaint in that respect, so far as I knew.
w·e bought some paint from another concern to paint the
walls of the showers, where we had a lot of moisture and
they impressed us as better.
Q9. That was a special paint for heat?
A. Yes, sir.
QlO. There was no objection to that on Mr. Willson's
part?
A. I don't know he knew anything about it.
· Q 11. Paints and oils are the bulk of your purchases from
Willson Brothers: What other articles did you buy from
them?
A. Just petty supplies, may be a little alum, a half-gallon
of acid, or something like that.
I did not have anything to do with the purchases of hos-·
pital supplies.
Q12. At the same time were you ri1aking purchases from
other people?
·
A. Yes, sir.
Ql3. Did you make purchases from Powers and Anderson
of Richmond?
•
A. Yes, sir.
Q14. What did you buy from them?
A. Miss Driver submitted a requisition. She was acquainted with the member of this firm, and they had been
nice to her and she wanted to buy from them.
page 170} QlS. Did you buy any similar arti£les?
A. I had not been charged with that, bandages
and things of that kind were bought through the hospital
people themselves.
Q16. During your whole connection with the school as
Purchasing Agent and up to the year ending July 1, 1937.
has Mr. Gilpin Willson ever suggested to you in any manner:
~hape or form that you should purchase anything for Staunton Military Academy from him or his firm?
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A. No more than he has picked our line of supplies.
Q17. Has he ever suggested that you buy from him?
A. I never had any pressure exerted on me.
Q 18. Has any pressure been exerted on you to that effect
by any official of the .company, President Russell, Treasurer Steele, ],\fr. Rowland, or any member of the Executive
Committee?
A. No, sir, not that I recall.
Q19. You would recall it if there had been any such thing?
A. I think I would remember it.
REDIRECT EXAMINATION
By Mr. Nachman:
Q 1. Did you receive any discount on your personal pur·

d1ases from Willson Bros.?
A. Yes, sir.
Q2. What percent?
A. Ten percent.
RECROSS EXAMINATION
By Mr. Perry:

QI. That ·was·the same discount that every member of the
faculty and every official of the Academy got?
A. That is my understanding.
Signature waived.
Further this deponent saith not.
Mr. Perry to Mr. W. H. Steele:

Ql. Mr. Steele, will you also please count the number of
Directors' meetings and report them in the same way, as I·
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asked you to report the Executive Committee's meeting, between the death of William G. Kahle and the stockholders ·
meeting of July, 1933?
A. I will.
By agreement of counsel the further taking of depositions
was adjourned to a date to be later agreed upon by counsel.
E. S. BUMGARDNER
Notary Public.
page 172 ~

STEELE EXHIBIT NO. C.
Joseph I. Nachman
Law Offices
Staunton, Virginia

Salary received by Gilpin Willson
Session
1920-21
22
23
24
25
26
27
28
29
30
31
II
II

32

Executive Committee

"
"
"
II
fl
II

"
"
"
II

"

II

II

II

"
"

II

fl

II

II .

· Chairman
Director
Chairman Less 10% S mos.

$2,500.00
2,500.00
2,500.00
2,500.00
2,500.00
2,500.00
2,500.00
2,500.00
2,500.00
2,500.00
2,500.00
500.00
1,000.00
2,862.50
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33
34
35
36
37

Chairman Less 10% 5 mos.
President
,,

"
II

17 years as Trustee

@

$200.00

2,396.25
5,000.00
2,500.00
2,500.00
2,500.00
$46,758.75
3,400.00
$50,158.75
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STEELE EXHIBIT NO. D.

To THE NATIONAL VALLEY BANK 68-116 No. 18680
of Staunton, Va., Dec. 30, 1929
Pay to the
Order of GILPIN WILLSON

$2034.17

Two Thousand Thirty-four Dollars Seventeen Cents
Invoice
Deductions
Distribution
Date Amount Discount Freight Name of Account Amount
For 2 Bonds 2000.00
Interest 34.17
Investments
'2000.00
Interest
34.17
The Staunton Military Academy
W. H. Steele
Treasurer
page 174r

STEELE EXHIBIT NO. E.

To THE NATIONAL VALLEY BANK 68-116 No. 18222
of Staunton, Va., Oct. 17,1929
Pay to the
Order of GILPIN WILLSON
$10,276.66
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Ten Thousand Two Hundred Seventy Six Dollars & Sixtysix cents
·
Distribution
Deductions
Invoice
Date

Amount

Name of Account

FOR COMMERICIAL CREDIT BONDS
INVESTMENT
INTEREST

Amount
10,000.00
276.66

The Staunton Military Acamedy
W. H. Steele
Treasurer
page 175 r

STEELE EXHIBIT NO F.

To THE NATIONAL VALLEY BANK 68-116 No. 17777
of Staunton, Va., Aug. 6, 1929
Pay to the
Order of

GILPIN WILLSON

$5050.42

Five Thousand Fifty Dollars & Forty-two Cents - - - - - Invoice
Deductions
Distribution
Date Amount Disc. Freight Name of Account Amount
FOR BONDS
INVESTMENTS 5000.00
INTEREST
50.42
The Staunton Military Academy
W. H. Steele
Treasurer
page 176r

STEELE EXHIBIT NO. G.

To THE NATIONAL VALLEY BANK 68-116 No. 19104
of Staunton, Va., Feb. 28, 1930
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Pay to the
Order of

$1006.87

GILPIN WILLSON

One Thousand Six Dollars & Eighty-seven Cents
Invoice
Deductions
Distribution
Date Amount Disc. Freight Name of Account Amount
FOR BOND, FIRST NAT. CO. INVESTMENTS 1000.00
. INTEREST
6.87
The Staunton Military Academy
W. H. Steele
Treasurer
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ST_EELE EXHIBIT NO. X.
Joseph I. Nachman
Law Offices
Staunton, Virginia

Moved to
10 S. Augusta St.
Col. Thos. H. Russell
Staunton Military Academy
Kables, Virginia

July 20th, 1932

Dear Tom:

It is needless to tell you how I enjoyed our contacts. The
time, as always, was too short, but I appreciate to the fullest
the kindly courtesies and home life shown me. Many, many
·
thanks.
I truly am greatly concerned reference to the hospital
purchases. · Along with the discussion on that line what I
advocated a long time ago and which you forgot to tell Mill
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Driver, was that all purchases should be made through Mr.
,i\Tillson. Especially this year you can readily notify her
immediately that the Trustees had directed that no purchases
be made of any kind whatsoever without their order. This
will hold up the whole matter. When she gets there she can
easily get whatever she needs from Gilp in the quantities
that are to be used promptly, saving us a big outlay of money
and giving her the supplies as she needs them.
Under the present conditions this would seem a safe and
sane policy regardless of any other phasr of the question.
Won't you please attend to it at once?
With kindest and best wishes,
Very sincerely,
(Signed) WILLIAM C. ROWLAND
page 178r

STEELE EXHIBIT NO. Y.
Joseph I. Nachman
Law Offices
Staunton, Virginia

Moved to
10 S. Augusta St.
Col. Thos. H. Russell
Staunton Military Academy
· Kables, Virginia

July 25th, 1932

Dear Tom:
I note that you have advised Miss Driver to cancel any
purchases that she might have made, and all supplies for the
hospital, etc., can be taken up later and they can be purchase locally.
I am very glad that you have taken this action because
frankly it has always seems odd to me that we had on our
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Board a man who did so much for S. M.A. and most of the
institutions around your country purchase their supplies
from him, but the place where his heart is went elsewhere
when they needed anything.
We could never repay Gilp for the wonderful constructive
work he has given to S. M. A.
I realize this matter has just merely been lost sight of
in the past.
I also can fully understand how people love to place orders.
It is a general failing and of course Miss Driver would be
no exception. I mean this kindly.
There is a big advantage this coming year of purchasing
hospital supplies from Gilp. As we are uncertain as to the
number of boys it will not be necessary for us to lay in so
much stuff but you can secure the goods as you need them.
This undoubtedly will cost a trifle more per unit, but it will
.be a great saving in the long run.
With best wishes,
Very sincerely,
(Signed)

BILL

r

Pursuant to adjournment taken on August 27,
1937, the taking of depositions was resumed on
October 26, 1937, at 2 :30 P. M., in the Corporation Court
Room of the City of Staunton, Virginia.

page 179

PRESENT:

Joseph I. Nachman, Attorney for Petitioner;
]. M. Perry, Attorney for Gilpin Willson, Sr.

E. S. Bumgardner, a witness of lawful age, called on behalf
of Petitioner, testified as follows:
DIRECT EXAMINATION
By Mr. Nachman:
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E. S. Bunigardner

Ql. This is Miss E. S. Bumgardner, a public stenographer?
A. Yes, sir.
Q2 .. Did you take a transcript of the evidence that was
presented before Honorable Lemuel F. Smith, at a hearing held in March, 1937, over the question of objections
to the confirmation of S. D. Timberlake, Jr., as one of the
Trustees under the will of William G. Kahle, deceased?
, A. I did.
Q3. Is this that transcript ( exhibiting to witness transcript of evidence taken on March 11, 1937, before Judge
Lemuel F. Smith)?
A. It is.
Q4. Did Mr. Willson, Sr., testified as a witness?
A. He did.
QS. And his testimony is incorporated in that transcript?
A. It is.
page 180 ~ Q6. We wish to introduce as a part of the
record here the testimony of Mr. Willson given
ctt that hearing?
Mr. Perry: Counsel for Gilpin Willson objects to the
introduction of this transcript, for the following reasons :
( 1) On the ground that it is entirely immaterial and irrelevant; and
.
( 2) On the ground that it is not a part of a Court record,
for the reason it is not part of any bill of exceptions taken
in the proceeding referred to.
Mr. Nachman: The ·petitioner contends that this testimony
is admissable on the question of the removable of this Trustee;

.and while the evidence is not a part of the Court record, it
is a depositfon ·of the defendant, and, of course, admissable
cts a deposition against him.
Mr. Perry:

To which counsel replies that it 1s not a
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deposition but appears to be a private record taken by some
party to the proceedings in question.
Mr. Nachman:
Q6. cont'd. I am asking that the production of this record
in question be admitted as an exhibit in this cause, with
leave to withdraw the original transcript. Miss Bumgardner
will you copy Mr. Willson's testimony?
A. I will. .
Further this deponent saith not.
E. S. BUMGARDNER.
page 181 t BUMGARDNER EXHIBIT NO. I
Testimony of Gilpin Willson, Sr., given at the hearing before Judge Lemuel F. Smith on the appointment of S. D.
Timberlake, Jr., as Trustee, on March 11, 1937, in .the suit
o:t William G. Kable's· Exors., vs. William G. Kable's Trustees.
Mr. White : ( Page 48 of transcript)
I would like to introduce this statement of Mr. Willson's
in evidence ( referring to statement set forth on pages 24, et
seq.) and call Mr. Willson."
STATEMENT OF MR. WILLSON
Mr. Perry :

( page 24 of transcript)

The paper reads as follows :

274

Supreme Court of Appeals of Virginia

"To the Corporation Court of the City of Staunton:
As trustee under the will of Wm. G. Kahle, dec'd. I object
to the appointment of Mr. S. D. Timberlake, Jr., to succeed
Mr. Wm. A. Pratt, who died recently.
It is essential to the continued existence of the school
conducted by Staunton Military Academy to have harmony
among the trustees under Wm. G. Kable's will. The continued existence of Staunton Military Academy, the stock
of which the trustees hold and vote, and "the welfare of the
corporation and of the school operated by it" depend upon
this. Wm. G. Kable's will did not give the beneficiaries of
the trust the right to meddle with the conduct of
page 182 rthe school or to control the actions of the trustees
under his will or of the directors of the corporation
elected by them.
I ask the appointment of some business man of good judgment, who is and will be impartial beh:veen the factions at
present existing, and who will not be representative of either
the former majority or minority of the trustees. I do not
think that this representative of Mrs. Whitehead should be
appointed trustee, although he states that he is not her
·counsel.
In January, before the death of the late Judge R. S. Ker,
a petition was filed in this court by two of the beneficiaries
of the Kahle trust, Mrs. Eleanor Kahle Miller and Wm. H.
Kahle, Jr., seeking the removal of W. C. Rowland as a
trustee. In this petition grave charges were made against
Mr. Rowland as trustee as well as against the late Thos. H.
Russell, who was a trustee, President of the Academy and
principal of the school. This petition is pending.. Counsel
for the petitioners is Mr. S. D. Timberlake, III, the only son
of Mr. S. D. Timberlake, Jr.
Within recent weeks Mr. S. D. Timberlake, Jr., asked me
to meet him and Mrs. Eleanor Whitehead to confer regarding the person to be nominated to succeed Mr. Pratt. A
conference was held between Mr. Timberlake, Mrs. Whit&-
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head and myself. I supposed in that conference, as Mr. Timberlake was spokesman for Mrs. Whitehead in several matters, that he was her counsel. Among other things he stated
that Mrs. Whitehead, who is a director of the Academy,
.would not attend a meeting of the Board of Directors
of the Academy until the appointment of such
page .183 rtrustee as she nominated; that no quorm of the
directors, therefore, could be had; and that all
expenditures of the Academy, without action by the Board
of Directors, were illegal.
Under Wm. G. Kable's will the beneficiaries of the trust
hold and vote the stock of the Staunton Military Academy.
They are permitted to elect themselves directors of that
company. In 1920, after Wm. G. Kable's death, Thos.
H. Russell, Gilpin Willson, Wm. C. Rowland, T. G. Russell,
and Wm. H. Steele were elected directors; in 1923 Mrs.
Eleanor E. Kahle was elected director instead of T. G. Russell. In 1933, Russell died and Dr. Lawther J. Whitehead,
who had married Mrs. Eleanor E. Kahle, was elected director
in his stead, but refused reelection in 1934.
The trustees and the directors were in harmony until after
the death of Col. Russell. In March, 1934, the directors
on the motion of Mrs. Whitehead, seconded by Mr. Steele,
employed Robert T. Hall of New Jersey as superintendent of
the Academy. There was disagreement between Mrs. Whitehead and Steele on the one hand and Rowland and Willson
on the other in this matter. In October, 1934, at the request
of the four surviving trustees, Judge Ker appointed Wm.
A. Pratt, Trustee to succeed Thos. H. Russell. A majority
of the Board of Directors, Pratt, Rowland and Willson, Mrs.
\i\Thitehead and Steele opposing, on April, 1935, dispensed
·with the service of Robert T. Hall, superintendent and the
service of A. E. Everett, a headmaster employed at the request of Mr. Hall.
During the Hall regime and the practical control of the
directorate by Steele and Mrs. \.Vhitehead, the
page 184 rAcademy lost $133,310.53.
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After Mr. Hall's dismissal Mr. Emory J. Middour
was employed as superintendent of the school, and at a
meeting held July 8, 1935, his employment was ratified and
confirmed, all the directors voting affirmatively. Since Mr.
:Middour' s appointment and while the control of the school has
rested with Rowland, Willson and Pratt, the school has
been coming back and Staunton Military Academy is "out
of the red". In July, 1936, at an annual meeting of Stockholders, at which Mrs. Whitehead was absent through illness, L. L. Sutherland was elected director in the place of
Wm. H. Steele, but declined the office. Since Mr. Pratt's
death, only three, a bare quorum of directors, have held
office, and Mrs. Whitehead has absented herself from a
directors' meeting-1\.fr. Timberlake stating to the undcti·signed, as already recited, that she would continue to do so.
Staunton Military Academy is a business enterprise of
considerable magnitude. Since Kable's death, it has declared
and paid dividends to the beneficiaries of Kable's will, his
wife and children, of $229,565.74. In addition, in each year
through dividends it has. paid to each trustee the sum of
$200.00, the compensation fixed by the will. During this
time the Academy has expended over $580,000.00 in erectmgKable Hall and Memorial Hall, in the purchase of real estate,
and in betterments of the grounds, buildings and plant..,
At Kable's death in 1920 his estate and Staunton Military
Acad~my were apparently insolvent. The buildings, grounds,
furniture and equipment of the corporation were valued at
$300,00.00. The corporation and Kahle had enpage 185 }dorsed for each other or incurred joint liabilities
amounting to $363,595.00. Thos. H. Russell, Wm.
C. Rowland and Gilpin Willson were executors, and within
the first year the court in this suit permitted them to turn
the Staunton Military Academy's stock over to the trustees,
subject to the payment of the estate's indebtedness.
Staunton Military Academy and Wm. G. Kahle had borrowed to the legal limit from the National Valley Bank of
Staunton, the Augu~ta National Bank of Staunton, the Staun-
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ton National Bank, the First National Bank of Lexington
and the First National Bank of Buena Vi~ta. The Augusta
National Bank called for payment of notes amounting to
$20,000.00, held by it. Staunton Military Academy did not
have a dime to pay the call, and it was a case of pay or close
up. I, personally, advanced· the sum of $10,000.00, Wm. C.
Rowland, personally, advanced the sum of $10,000.00, and
with this $20,000.00 the Augusta National Bank was paid.
Neither of us owned a share of the stock.
I knew that no federal income tax had been reported payable for four years, the war period, and the school was foll.
The Collector of Internal Revenue rendered a bill for $73,000.
Through the employment of auditors, ascertaining the original
cost of the Academy's property and carrying the matter
from Collector to Commissioner of Internal Revenue the
assessment was reduced to $43,500. On July 27th a bill was
rendered to the Academy for $43,500. to be paid on or before
August 1st. I, personally, borrowed in my own name the sum
of $38,500 from the National Valley Bank, in order to furnish
mo1:1ey with which to pay the assessment. Wm.
page 186rG. Kahle was a member of the partnership of
Woodward & Son, merchants. He had caused
the Staunton Military _Academy to endorse or to guarantee
its obligations. The indebtedness of this partnership was
$118,000. and its assets were $43,000. The executors were
permitted to renew notes and run the Woodward business.
In eight years after Kable's death $43,000. of open accounts
and all notes of the partnership on which the Academy or
Kahle were liable had been paid, the partnership assets w~re
closed out, and the estate and S~aunton Military Academy
received $15,500.
I was vice president and a director of Staunton Military
Academy to the time of Thos. H. Russell's death; since
his death I have been elected and have served as president
and director. I cannot and will not manage the affairs of
the corporation, as I heretofore have managed them, unless
there is behind me a Board of Directors in sympathy with me
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in such matters as are to the ad vantage of the business of
the corporation. I cannot and will not serve as an officer and
director of the corporation or as a trustee under the will if
the management of the affairs of that corporation is subject to the control of the beneficiaries of the Kahle trust,
to whom the will gives no such control.
Respectfully submitted,
GILPIN WILLSON.
March 11, 1937".
page 187 ~

"Gilpin Willson, a. witness of lawful age, cailed
on behalf of the objectors to the appointment of
S. D. Timberlake, Jr., as Trustee, after having been duly
svwrn, testified as follows: (Transcript p. 48, et seq.)
DIRECT EXAMINATION
By Mr .White:
Q. Mr. Willson I hand you a paper, which Mr. J. Martin
Perry has heretofore read to the Court : Did you hear that
pa.per read ?
A. Yes, sir.
Q. Is that a complete stateme~t of the facts and of your
objections to the appointment of Mr. Timberlake as trustee?
A. It is.

CROSS EXAMINATION
By Mr. Witt:

Q. Do you object to Mr. S. D. Timberlake, Jr., on the
grounds of his incompetency as a business man?
A. No, sir.
Q. Have you ever been unfriendly with Mr. Timberlake?
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A. No. sir.
Q. What briefly is the objection?
A. The brief objection is before William Pratt came in,
when Tom Russell died, that left four trustees, or four directors, one of whom was Mr. Rowland, and part of the time he
would be in Florida, or New York and would not be present,
and it left three active men, William Rowland, mypage 188 rself, Steele and Mrs. Whitehead. Of course during the depression the school was down some, but
Mrs. Whitehead insisted on putting Mr. Hall in as supedntendent. Willy Steele whom she says dare nof vote except
the way she votes, seconded the nomination. Hall was anything but a good school man. For instance, if a boy could
not make his ticket in Mathe_matics or Latin, he would say.:
"Go down to the shop, the principal will give you as much
credit down there."
Mr. Witt:
Q. My question is what is your objection to Mr. Timberlake?
A. I am coming to that if you will give me the time. Mr.
Hall insisted on a three year contract. I turned down fom~
contracts and Mrs. Whitehead came up from Richmond and
used these words: "Mr. Gilpin Willson I have come up here
from Richmond just to tell you to go to hell. Robert T.
Hall is to have every damn thing in the contract he asks for."
VVhen the fourth contract came up Mrs. Whitehead voted
for it and Mr. Steele voted for it and Rowland voted under
protest, and I was in the chair and I did not vote, or I
would have voted against it. Anyway that had it. Mr. Hall
not only ruined the school but it cost $6000.00 to get rid of
him, and in that year the school lost over $60,000.00 and,
Mrs. Whitehead is having Mr. Timberlake put in there so
she can get control again.
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William G. Kahle and I were great friends, and when
he died, William G. Kahle and Staunton Military Academy owed $670,000.00, and the assets amounted to $300.- 000.00.
page 189 Q. All that is in your sworn statement. I have
asked you what are your objections to Mr. Timberlake?
A. Part of it is in my statement. The first thing we
knocked up against was that the Augusta National Bank
called us for the note of $20,000.00.
Q. Was that in your capacity as executor or trustee?
A. I would call it both. The Board did not have any right
to borrow $20,000.00, and I borrowed $20,000.00 and later
$38,000.00 in my own name just to keep the school off the
rocks. The next knock came on income tax. I knew they
had not paid any income tax for four years. I asked the
- auditors to go over it, and they said: "Mr. Willson, it all
depends on what kind of men you get; they may assess you
$100,000.00" We did not have anything. I worked along
:with them for two years. The first bill came in for $73,000.00; I argued with them and could not get a refund. I went
over the books and sent for Bell and Gochenour and three
or four government men.

r

The Court : It is not necessary to go into the details of
that.
A. I finally worked it down to $43,500.00 and I borrowed
$38,500 to pay for it. The only objection I have to Mr.
Timberlake is Mrs. Whitehead want to· get control of the
Board and run the school. I have wgrked 16,U years on it
and given it my time.
Q.· As I understand it, your objection is because Mrs .
.Whitehead has nominated Mr. Timberlake?
A. Because he is representing her. I want a busines man
on there, not a "yes" ~an.
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Q. You have known Mr. Timberlake some years?
A. Yes,' sir.
page 190 ~ Q. Would you say he is a "yes" man?
A. It depends on how you put the proposition.
If you were elected to do certain things, you would do them.
Q. Is that not just a theory? You are afraid that certain
things might happen?
A. I am afraid the school will go to the dogs. I have no
interest in it. I never owned a share of stock; I have sac_rificed my firm to save it. I want to see it go on for the
good of the children and the good of the town.
Q. You are afraid if Mr. Timberlake is appointed the
school will go to the dogs?
A. Yes, sir.

.

REDIRECT EXAMINATION
By Mr. White_:
Q. If Mr. Timberlake is appointed do you feel that the
Board or the Trustees would be in harmony for the best interests of the school ?
A. I do not.
RECROSS EXAMINATION
By Mr. Witt:
Q. Did you, at any time, consent or agree to consent, for
Mr. Timberlake to go upon the Board of Directors of
Staunton Military Academy?
A. Coming down from dinner one day, I stopped in the
brokers' office and Mr. Timberlake said : "How would Mr.
Campbell Pancake suit you as a 'I'rustee ?" I said: "Fine".
I went on down to the bank (National Valley Bank), and I
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saw the cashier, Charles S. Hunter. I said: "Charlie, get
a pad and write down something, four conditions:
page 191 r (1) Mr. Campbell Pancake, Trustee;
(2) Steve Timberlake could act as director, if Campbell
Pancake was Trustee;
( 3) Willy Steele could have an outside job at $2500.00
a year;
( 4) Willy Steele and William H. Kahle were not to inter£ ere with the superintendent."
Mr. Hunter wrote that down, and I said: "Now, phone
to Mr. Timberlake at the brokers' office." Mr. Timberlake
came in and I read those four conditions to him, and I had
the stenographer write a copy of it, and he agreed to it.
Mr. Timberlake immediately came before Judge Crosby
and said everything had been settled; that he, Timberlake
·was to be a Trustee.
Martin Perry came to see me the next morning, and he
said: "I see you laid down." I said: "What do you mean?"
Then he told me what Steve Timberlake had done. I said:
"come on down and go over to the bank." I asked Mr.
Hunter to state to Mr. Perry the four conditions I had laid
down; and he told Mr. Perry exactly what I told him to write
down. A short time after another lawyer came into my store
and made the same remark. I said: "Come on and go over
to the bank." Mr. Hunter sent the porter down to the basement to get the paper out of his waste basket that he had
written. The conditions were just as I had stated, and not
as Mr. Timberlake stated.
Q. It is not a fact then that Mr. Timberlake on the
Board of Directors would not be unharmonious, as you
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page 192 rstated in your answer to Mr. White's question?
A. I did not state that.
Q. I will ask the stenographer to read the question and
answer.

J stenographer

reading from redirect examination by Mr.

White)

"Q. If Mr. Timberlake is appointed do you feel that the
Board or the Trustees would be in harmony for the best
interests of the school?
A. I do not."
The Court:
Q. As I understand it by your statement, you have once
approved of Mr. Timberlake going on the Board of Directors
but what has transpired since has changed your mind?
A. That was a complete proposition.
Q. You agreed to his being on the Board of Directors but
not to act as a Trustee?
A. Yes, sir.

Mr. Witt:
Q. In the operation of the school, Mr. Willson, if a man
is eligable, in your opinion, for the Board of Directors what
disqualifies him from being qualified as a Trustee?
A. How about that statement that was written out to
.him, and he goes to the Judge and makes a misstatement?
Don't you know that disqualifies him for anything?
Q. Do you mean to retract your statement that Mr. Timberlake is a proper person?
A. Yes, sir.
Q. You mean your opinion of him has changed since
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page 193 rI asked you the question and the Judge asked
the question?
A. No, sir.
Q. Why did you answer my question as to whether you
considered the qualifications of Mr. Timberlake to have acted
as Trust~e in the affirmative. Why did you answer that
you had no objections to Mr. Timberlake, if you did have
objections?
A. You did not ask me that question. If a business man
and you cannot rely on his word, would that be an objection
to him?
Q. Do you mean to come before the Court and say that
:your honest opinion of Mr. Timberlake is that he is not an
upright and honorable man and that no one would rely on
his word? You are not telling the Court that?
· A. After the. way he transformed those four conditions,
I will.
Q. Did he not explain to you what his understanding
of that agreement was?
A. No, sir, he has not spoken to me about that since.
Q. Did he explain to your intermediaries?
A. Not that I know of.
Q. How long have you known Mr. Timberlake?
A. -I guess 40 years.
Q. And that is the first time that you ever had anything
other than the highest respect for him?
A. I cannot answer that question offhand.
Mr. White : Your Honor, I will ask your consideration as
to the interest of Mr. Timberlake. I will ask you to
page 194 rconsider the answ.er of Mr. Rowland filed in the
papers in this cause. Mr. Rowland is not here and
cannot be called ; he is in Philadelphia.
Witness leaves the stand."
"Mr. Gilpin Willson : ( ~ranscript, page 85)
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May I make a statement to the Court?
The Court: Yes, sir.
Mr. Willson: Mr. Timberlake made reference to a pro- posed suit, involving my character, in which he named corporations in which he said I was interested. First, the W.
J. Perry Corporation, in which he said I was interested. I
- have no interest in that corporation.
· The Court : Do not let us go into that. The fact that
they did not bring that suit makes it unnecessary to go into
that. Let us assume that there was no suit discussed. ·
Mr. Willson : I do not own a nickle' s worth of stock in
three out of the four companies named.
Witness leaves the stand."
page 195 r Gilpin Willson, Jr., another witness of lawful
age, called as an adverse witness on behalf of Petitioner, after being duly sworn, testified as follows :

DIRECT EXAMINATION
Mr. Nachman: I wish the record to show that Mr. Willson
is being called as an adverse witness.
Mr. Perry: Counsel objects to the calling of Mr. Willson as
an adverse witness, as no witness can be an adverse witness,
unless a party to the cause. The Statute provides that
a witness called by any party who shows that he is adyerse, with leave of Court, may be examined as an adverse witness. The defendant to this Petition objects,
without leave of Court and without previous showing of an

286

Supreme Court of Appeals of Virginia
Gilpin Willson, Jr.

adverse attitude, to the cross examination of any witness
as an adverse witness.
By Mr. Machman:

Ql. This is Mr. Gilpin Willson, Jr.?
A. Yes, sir.
Q2. You are a son of Mr. Gilpin Willson, Sr.?
A. Yes, sir.
Q3. Is it not a fact that you are Secretary and Treasurer
of a corporation under the style of the McClure Company?
A. It is.
Q4. How long have you held that office, or any office, with
that corporation?
page 196 r A. I have been a director of the McClure Company since 1919, or the early part of 1920.
Q5. Are you a stockholder of the Company?
A. Yes, sir ..
Q6. How long have you been a stockholder?
· A. For approximately the same length of time.
Q7. You became a director when you acquired that stock?
A. I was a director before I acquired the stock.
Q8. As Secretary do you have in your possession a Minute
Book showing the stockholders of the company?
A. I do not have it in my possession, but I could obtain it.
Q9. Would you make that book available to me, or leave it
with the Notary for examination in this cause?
Mr. Perry: Counsel objects. There certainly can be no fishing expedition here. I do not know who the stockholders of
the McClure Company are, but I know that Gilpin Willson,
Sr., has never been a stockholder. If this witness is called for
the purpose of proving the averment of a Petition that Gilpin Willson, Sr., was a stockholder, then the question can be
asked and the record of the company as to that one particular
can be had.
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A. I would not think I could do so as Secretary, without
a Court order,· or without the consent of the other stockholders. If agreeable to them, I would be glad to make it
available.
page 197 ~

CROSS EXAMINATION

By Mr. Perry:

Ql. Are you acquainted with the persons who are stockholders in the McClure Company?
A. Yes, sir.
Q2. The Petition in this cause of William H. Kahle, III,
avers that :
·
''practically all the printing ( of Staunton Military Academy)
has been placed with The McClure Company, of which the
said defendant ( Gilpin Willson, Sr.) was a stockholder and
director, though your petitioner is informed that he has recently trans£ erred this stock interest to his son, Gilpin Willson, Jr."
You are acquainted with the persons who are stockholders
of the McClure Company?
A. Yes, sir.
Q3. William G. Kahle died in July, 1920. Please state
whether at that time, or at any time from July, 1920, to the
present time, your father, Gilpin Willson, Sr., has ever been
a stockholder of the McClure Company?
A. No, sir, he has never been a stockholder since I went on
the Board in 1919, or 1920, before Colonel William G. Kable's
death.
Q4. Has Gilpin Willson, Sr., had any financial interest
since that time in the McClure Company?
A. No, sir.
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QS. In a general way or with any particularity, do you ·
know what printing the McClure Company has done for the
Staunton Military Academy during that time; and, if you
know, please state?
page 198 r A. We have printed their Annual for years to
my knowledge. We have never printed their
catalogue.
Q6. What is the Annual?
A. The book gotten out by the students, with the assistance
of the faculty, which is usually sold to the cadets at the end
of the year.
Q7. Was that printed for Staunton Military Academy, or
.printed for the cadets and t~e teachers for whom the work
was done?
A. Up until a few years ago, it was always charged to Colonel T. G. Russell. Since that time it has been charged to
Staunton Military Academy, in the last year or two.
Q8. Colonel T. G. Russell was not a director of Stauntor1
Military Academy?
A. No, sir.
Q9. Was he. a director since 1920 of Staunton Military
Academy that you know of?
A. Not that I know of.
QlO. Bas the Annual always heen paid for, or is there a
balance owing on the Annual account?
A. Quite a considerable balance owing, I understand.
Qll. How much?
A. Somewhere between two and three thous~nd dollars.
Q12. Is this a recent debt or has it been standing for some
.
time.?
A. Standing for quite a few years; it goes up and comes
pown.
Q13. To whom is that charged on your books?
A. I am not in position to say. It was charged to Colonel
T. G. Russell up until the last two or three years.
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page 199 t Ql4. It is not an indebtedness of Staunton Military Academy?
A. They claim it is not.
Ql5. Whom do you mean by· "they"?
A. Willy Steele ("!vV. H. Steele).
Ql6. State whether Gilpin Willson, Sr., had any part in·
securing that printing for the McClure Company?
A. We had that printing long before Colonel W. G.
Kable's death.
REDIRECT EXAMINATION
By Mr. Nachman:

Ql. The stock interest you have in the McClure Company
was not the interest transferred to you by your father?
A. ~ o, sir, my father never trans£ erred any stock in the
McClure Company to me to my knowledge.
Q2. You are also a stockholder in the Wood ward Cleaning
and Dyeing Company?
,
A. Yes, sir.
RECROSS EXAMINATION
By Mr. Perry:

Ql. Has Gilpin Willson, Sr., during the existence of
Woodward Cleaning & Dyeing Works, Incorporated, ever
had any stock interest there?
A. Six of us purchased Woodward Cleaning & Dyeing
1Works from H.B. Woodward in 1931 or 1932, and neither
at that time or since has Mr. Willson ever.owned any stock.
Q2. Who were the six?
page 200 t A. Colonel Thomas H. Russell, W. H. Steele,
·
~ Guy A. Fisher, B. A. Jacobs, Mr. Keene and myself. ·
•
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Signature waived.
Further this deponent saith not.

W. H. Steele recalled:
DIRECT EXAMINATION
By·M~. Nachman:

Ql. You were asked by Mr. Perry, on the occasion when
~e last took deposition, to furnish a statement of the compensation you derived from the Canteen; and also for a
statement, giving the number of Executive Committee and
Directors' meetings of the Staunton Military Academy,
year by year: Have you compiled the information rec111ested?
A. I have.
Q2. Is this the information· (handing witness several
papers)?
A. It is.
· Q3. Will you file those two statements ·with your deposition, marking them respectively "Steele Exhibits Nos. H
& I"?
A. I file them, marked as requested.
Q4. You were examined when we last took depositions by
Mr. Perry on cross examination, wherein it was charged
that, because your salary had been reduced and because you
l1ad later been relieved of your position as Treasurer of the
Academy, you were resentful and your motives were
actuated in this connection by animosity and illpage 201 rwill: I will ask you whether that is a fact,
whether you have such an animosity or any ill.feeling towards Mr. Gilpin Willson, Sr., or any member of
the Board of Trustees of Staunton Military Academy?
A. I have no personal animosity, but I felt I had been
done an injustice by the Board.
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Q5. In what way did you feel an injustice had been done
to you?
A. Because of my effort to effect what I regarded as abuse
in the uniform situation. At first-Mr. Willson was familiar with the whole situation-he told me on one occasion
that he was very much surprised, after I took up the examination of the uniform proposition, that he was surprised at
the amount Rowland was charging. I kept him informed;
and, at the last minute in 1935, when I asked for a bid from
Mr. Rowland and he refused to send it. I had other bidi
and finally I ,vrote Mr. Rowland, late in the spring, and
I told him that if his bid was not received by a certain time
that the bids would be closed; and, instead of. answering my
letter, or sending me a bid, Mr. Rowland came down and
he talked to Mr. vVillson for an hour and a half or two hours
in the President's office. Then they came out and he came
down the street and took the thing out of my hands, so Mr.
Pratt told me about ten days after, and turned it over to
Ted Russell (T. G. Russell), and asked him to get bids,
and without saying anything to me about it. At the end
of that year, 1935, in addition to that, they cut
page 202 ~my salary in half; took supervision of buying
out of my hands and turned it over to Ted Russell. Teel Russell had been the man of all the people on the
hill who had caused more dissatisfaction over the uniform
situation by his criticisms. Then the following year they
fired me entirely.
Q6. Previous to the time that the matter of the uniform
p1=1rchases ,vas placed in the hands of T. G. Russell, whom
you referred to ~s "Ted Russell", had you had any discussion, or correspondence, with Mr. Rowland over his attitude
_to T. G. Russell? How did he feel towards him?
Mr. Perry: Counsel objects to this evidence; it is entirely
immaterial and irrelevant to the Petition. In this Petition
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we are not·dealing with Mr. Rowlanc\, or anything pertaining to Mr. Rowland. We are dealing merely with the averments of the Petition; and, therefore, the evidence is inadmissible.
A. Mr. Rowland felt that Ted had caused him a good bit
of trouble by his criticisms, and on some occasions he wrote
me along these lines. Those letters have been turned over
to the Court, I believe, in the Rowland depositions ( referring
to the suit of Petitioner and others vs. W. G. Rowland).
Q7. The first year, as I understand it, that you had charge
of the uniform contracts was the fall following Colonel
Thomas H. Russell's death, of 1933-1934?
page 203 r Mr. Perry: Counsel objects to the question, on
the ground that the Minutes of Staunton Military
Academy will determine whether or not this witness had
charge of any matter pertaining to uniforms, and they are
the best evidence.
A. During Colonel Thomas H. Russell's illness, just prior
to his death-he was away one winter in Florida, or at
least a part of the winter-and the correspondence will show
the transactions with regards to the uniforms and that the
matter was handled by me.
Q8. Was that by a formal resolution of the Board?
A. No, sir, I just fell heir to it, so to speak. I had been
assisting Kelly for several years in placing orders and deciding the quantity of material he bought, etc., so, I thin!<:,
Colonel Thomas H .. Russell, as well as Mr. Rowland, expected me to perform that duty.
Q9. For what school session did you first request bids
on uniforms?
A. 1934-1935.
Q 10. The bids were usually asked before the school year
began in September : They were asked for about the preceding March or April?
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A. Anywhere from the first of March to the first of May,
was the usual custom.
Ql 1. The first year that you asked for bids, Mr. Rowland
did make a bid, that was for the year 1934-1935?
page 204 r Mr. Perry: Counsel objects to this question and
to any answer thereto and to further questions and
answers along this line, on the ground that this evidence is ·
utterly immaterial and irrelevant.
A. Yes, sir.
Q12. That year there were only two other bids, aside from
Mr. Rowland?
A. That is right.
Q13. The following year, for the session of 1935-1936,
is the year you just referred to that Mr. Rowland refused
to send you the bid: That was early in the year 1935: Is
that correct?
A. Yes, sir.
Q14. Can you tell what month that was that he came down
to Staunton?
,
A. I think it was in May, but I cannot be positive. I
remember waiting for his bid to come in before I finally
wrote him.
Q15. That was in May?
A. I think it was ; I will not be positive about it.
Q16. The matter was then taken out of your hands, s~
you were told by one of the Board of Directors, and placed
in the charge of T. G. Russell?
A. Yes, sir.
Q17. At a meeting of the Board of Directors, held on July
8, 1935, there appears this resolution:
page 205 r "The following resolution with respect to combining the positions and duties of Quartermaster
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and Purchasing Agerit ,vas offered by Wm. C. Rowland -and
~econded by W 111. A. Pratt :
Be It Resolved: That the positions of Quartermaster and
Purchasing Agent be and they are combined under the title
of Quartermaster.
The Quartermaster will have charge of the kitchen and
mess hall; the employment of all help for the same. and
the purchase of all food, dining room and kitchen supplies. .
The Quartermaster will have charge of the Department
of Academic and Military Supply; he ,:vill attend to the purchasing of all booh:s, stationery and necessary supplies ; the
purchase and supervision of all uniforms and military supplies and equipment; and will employ the necessary help in
this Department.
The Quartermaster ,vill have charge of the purchase of all
supplies necessary for the Academy, its maintenance, upkeep
and care.
Suitable requisition blanks shall be prepared so that the
several Departments of the Academy may make requisition
ttpon the Quartermaster for the purchase of any article vvhatsoever.
The Quartermaster shall have and discharge such other
duties as from time to time the Board of Directors may impose.
The Quartermaster will report and be responsible to the
Superintendent of the Academy.
A vote being , had, Messrs. Rowland, Pratt and Willson
voted for, Mrs. Whitehead and Mr. Steele against the adoption of the resolution. The president thereupon declared
the resolution adopted."
That is ,vhere the matter of the uniforms was formally
placed in the hands of the Quartermaster?
A. Yes, sir, by resolution.
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Q18. Who was the Quartermaster at that time?
A. Colonel T. G. Russell was Quartermaster at that time,
but without any supervisory authority. In other words, he
was responsible to me as Treasurer of the Academy for all
purchases.
page 206 r Q 19. That Directors' meeting, namely July 8,
1935, appears to be the Directors' meeting which
followed the annual meeting of the stockholders of that year?
A. That is correct.
Q20. And it was at that meeting also that your salary was
reduced-fir~t to $175.00, and, upon reconsideration, to
$200.00 per month?
A. It was.
Q21. What had your salary been immediately preceding
that meeting?
A. $400.00 per month.
Q22. Did you, after that turn of events, continue your
activities in the uniform situation?
A. No, because it was taken out of my hands completely
and had been terminated. The information I had gotten up
to that time was sufficient and I thought proved the point
.that there had been considerable profiteering in the uniform
situation.
Q23. Did you continue to gather evidence concerning what
had gone on in the past?
A. Yes, sir, I continued to look into the situation.
Q24. And it was at the following annual meeting, which
·was held on July 2, 1936, that you were not re-elected Treas·u rer of the Corporation?
A. That is right.
Q25. And, at that point your connection with the Academy
was entirely terminated, with the exception of your position
as Trustee under the will?
A. That is correct.
page 207 r Q26. The auditing of the books of Staunton
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Military Academy was done by whom?
A. Stockwell, Wilson & Linvill, of Philadelphia.
Q27. Who arranged for their services?
A. I believe they were engaged by the Executors, at least
they came before the estate was out of the hands of the
Executors. I imagine they were recommended by Mr. Rowland; they are a Philadelphia concern that I had never heard
of before.
Q28. How long_ did they continue to function as the official
auditors of the Staunton Military Academy?
A. Until the close of 1936, the year 1935-1936.
Q29. Did anything transpire regarding the relationship
of the auditors and the Academy? Were they discharged?
A. They were.
CROSS EXAMINATION
By Mr. Perry:

·Q 1. Stockwell, Wilson & Linvill were certified public accountants?
A. Yes, sir.
Q2. Men of high type and high standing in that p~ofession,
were they not?
A. As far as I know.
Q3. As a matter of fact their charge was $21.00 per day
for their chief auditor while at work at the Academy, plus
expenses, and your present auditors, who, I believe, are
Ernst and Ernst, charge $25.00 per day?
A. We made a contract with _them for a flat amount for
the year's work this year.
page 208 r Q4. As a matter of fact have you not seen a
·
letter from Ernst & Ernst, giving their charge
for each man engaged for actual auditing at $25.00 per day
and ~xpenses, and was not that the- basis?
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A. I may have received such a letter from Ernst & Ernst.
Our auditors are A. M. Pullen & Company, of Richmond,

Va.
Q5. As a matter of fact, with your first auditors, Stockwell, Wilson & Linvill, from first to last, as Treasurer anq
as a Director of the Academy, you never knew of any cause
of complaint, did you?
A. I never knew of any cause of complaint, except when
the school was dropped from 625 pupils to 206--I believe
the year we had 206, they charged us $1,890.00. The average charge, as I figured for the last five years was $2400.00,
a year, and I figured, when we were cutting salaries and
doing everything we could to help the situation, that the
auditors should have reduced their charges·.
Q6. At that point then the Academy, through its Board
0£ Directors or officers, made a different arrangement with
Stockwell, Wilson and Linvill, by which they no longer
sent men to Staunton to arrange the budget and give constant auditors'. superyision, but by which they did a limited
amount of auditing: That is correct, is it not?
A. When the school first started-I remember one year
the charge as I recall was $6000.00-that was due to income
tax investigation-I think that is correct. There was a great
deal of tax work to do, and I think it covered a period ·of
probably two years.·
page 209 r Q7. Do you mean just after Colonel William
G. Kahle' s death?
A. Yes, sir, after the trust began; they were not engaged
until after Colonel Kable's death. You speak of a change
in the amount of the aduit. That varied some years ; some
years they would come in the fall, in October; maybe the
next year they would not; maybe come during the holidays
.and pick up the back work, and as things· got more or less
straightened out there was less details. When the school
- dropped 625 to 206 and their charge was $1800.00, and then
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when Mr. Willson and Mr. Pratt asked me to write and get
figures from other auditors, and I wrote to Ernst and Ernst
and J. M. Pullen & Company, I found we could get the same
audit, which they claimed, and if not identical, certainly a
satisfactory audit, for this year for $600.00. As I un<ler5tancl it, Mr. Linvill came here after I wrote him a letter
and offered to do the work for whatever we could get it done
for.
Q8. When the school dropped to 200 odd boys, which was
~bout 1933-1934, or 1934-1935, as I have your numbers,
was not the matter taken up with Stockwell, Willson and
Lit1Vil1 by your Board and a change in the amount of the
audit made, and also a change in the charge made?
A. Y Ott mean the Board took up the matter and asked for
a reduction?
Q9. The Board or Mr. \i\lillson?
A. I could not say positively.
QlO. Don't you know the charges of Stockwell, Willson
and Linvill were reduced to $500.00?
page 210 r A. Certainly, after this was tak~n up.
Ql 1. You know it was taken up?
A. After I opened it up.
Q12. After you opened it up? Did you or Mr. Willson
open it up?
A. The fact remains that _by request of Mr. Willson the
previous year the auditors charged us nearly $1900.00.
Mr. Willson authorized me to write the firm and tell them
,their charges were too excessive under the circumstances,
and, at the same time, he asked me to get prices from other
auditors. I understood-Mr. Willson told me-·that Mr.
Rowland called over the phone and asked him not to do
anything; that he could not hire any auditors except by order
of the Board. I werit to Mr. Willson' s drug store a day or
two after this letter was sent out and Mr. Willson told me
this and Mr. Linvill came down also-and he did not see me
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- -and he offered to do the work for whatever any one else
would do it for; and I asked Mr. Willson this: "Why cannot
we go ahead, if it is a pure ri1atter of receiving authority
from the Board, and Mr. Pratt was sitting there and I asked
him the same question. He said it had to go before the
Board, and they engaged them themselves and it did not go
through the Board. I said to Mr. Willson : "If you cannot
do it as President, why cannot we do it as three members of
the Board?" This .was in October, and up about April or
May, Mr. Willson came into my office and I asked him if
he did not think it was time to settle the audit matter, and
he said it was already settled. Mr. Willson
page 211 rsaid it was already settled. I said: "It did not
go before the Board", and he said: "It did go
before the Board." I did not remember it going before the
Board, and I looked at the Minutes and it is·not in the Minutes, and the men I had written to had written to me to know
when I was going to settle it, and that was the first I knew
of it, and I understood that they got them ( Stockwell, Willson & Linvill) back for $600.00, and then we paid them
$750.00; they tacked on $150.00 for taxes or something,
and I think we paid them $750.00 that year, and the next
year we had the others.
Q13. It was $550.00 you paid them?
A. I do not think it was $550.00; I think it was $750.00
or $650.00.
Q14. As a matter of fact A. M. Pullen quoted you $25.00
per day and their expenses?
A. They quoted two prices: Straight price of $25 .00 by
the day or $20.00, and we took the flat rate.
Q15. And Linvill, Stockwell and Willson quoted you
$21.00 per day?
A. I did not see any quotations.
Q16. I am talking about when you engaged A. M. Pullen
& Company, at $25.00 per day?
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A. I think it was; I would not swear to it.
Q17. Was not Linvill, Stockwell and Willson $21.00 per
day?
A. I don't know.
Q18. Have your present auditors made a report for the
·
year 1936-1937?
A. Certainly.
page 212 r Ql9. Have you furnished your stockholders,
who are the Trustees, with a copy?
A. Every member of the Board of Directors.
Q20. Have you furnished the Trustees?
A. No, sir.
Q21. For what reason?
A. For no reason except I understood the Directors were
to have it.
Q22. You did not furnish it to the Trustees under the will
of William G. Kahle?
A. Because they were also Directors .
.Q23. Will you now furnish to Gilpin Willson a copy of
your auditors' report for the past year?
A. I will.
Q24. You have given the impression here that your trouble
and that you lost your position owing to some spite work?
A. Owing to dealing in uniforms, I think, primarily.
Q25. On July 14, 1931 the following resolution was passed
at a meetinig of the Board of Directors :
"In order that the disbursements may be brought as much
as is practicalbe under one authority, be it resolved:

First: Expenditures for hospital purposes and in. and
about the hospital _shall not be made until the same be approved in writing by the Treasurer, and payment therefor
shall be upon invoices, audited and approved by the Treasurer.
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Second : Purchases for the mess hall shall be made only
upon the written approval of the Treasurer and expenditures
for the mess· hall, including those for food and for pay roll,
shall be upon written invoices, audited and approved by
the Treasurer.
page 213 t Third: All payments for materials and ar:
tides procured by the purchasing agent shall be
upon invoices audited and approved by the Treasurer."
You were the Treasurer?
A. Yes, sir. ,
Q26. What steps did you take to carry that resolution out?
A. The resolution, the way it was worded, it was impos-:
s~ble in the first place. No one individual could personaliy
sign the written orders; he could scarcely do it, even in the
dining room, let alone in every department of the school.
I was not concerned by the purchase of a dozen eggs, or a
iew heads of cabbage in the dining room, little expenses of
routine. I was concerned about the big items, to see that the·
expenses of each department were certainly approximately
in line with what past experience showed they should be.
Q27. Pursuant to that resolution was it not directed that
you have requisition blanks printed upon which all these requisitions for supplies should be made and thereon .endorse
your approval? Was that done?
A. I had requisitions made and endorsed my approval on
those articles that were practicable.
Q28. You did not carry out that resolution?
A. No, because it was impossible.
Q29. Why impossible?
A. Because it was impossible for any human being to do
the detail that required.
Q30. At a meeting of the Board of Directors held on
July 8, 1935, the following resolution was adopted :
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"Be it Resolved: That L. B. Steele for and
during the present fiscal year ( which began on
July 8, 1935) shall be transferred from the treasurer's office to the administrative department and his services ahll
be used as the Superintendent may consider best, it being
suggested that he may assist the Headmaster in the clerical
part of the work of that office and in the matter of records
and system.
A vote being had Messrs. Pratt, Rowland and Willsot}
voted for, Mrs. Whjtehead and Mr. Steele against the adoption of this resolution, Mrs. Whitehead explaining that she
voted in the negative because she did not understand the
object of the resolution. The President declared the resolution adopted."

L.- B. Steele is your brother?
A. He is.
Q3L And, at that time, he was doing your book-keeping
was he not?
A. Part of it.
Q32. Did you obey that resolution?
A. In what respect.
Q33~ Did you trans£ er your brother?
A. When Mr. Willson, Mr. Pratt and Mr. Rowland instructed me to move my brother out of the office and do all
the book"'."keeping in my department, they gave me an impossible task, what they knew was an impossible task.
Q34. You refused during that year to permit lVIr. L. B.
Steele to be transferred?
A. I did not refuse to permit him. He was supposed to be
given over to the Superintendent, and the Superintendent
evidently realized ,vhat Mr. Willson and they did not.
Q35. Did he ever get to the Superintendent's office?
A. No, sir.
Q36. He continued on that book-keeping in your office?

•
Gilpin Willson, Sr. vs. William G. Kahle, II, et als. 303

William H. Steele
page 215 r A. Yes, sir.
Q37. How may other book-keepers did you
have?
A. Only one.
Q38. He was the only man keeping books?
A. Captain Thomas was keeping the books for the boys~
spending money, what we call "allowance" over in the library; the same book-keeping was being done as had been done
in the Supply Room, books and stationery and signing the
slips, etc.
Q39. As a matter of fact, you refused to comply with that
action of the Board?
A. I just did not take any action.
Q40. A "sit-down-strike", so to speak?
A. If you want to call it that.
Q41. Mr. Re. Bender was elected in your stead?
A. Yes, sir.
Q42. How many had he under him?
A. The same number I had, my brother.
Q43. He continued to keep books?
A. Yes, sir, in the same capacity he kept them for rrie.
Q44. Mr. Bendei-'s salary was $1800.00?
A. His salary was $1500.lrO.
Q45. You as Treasurer and merely one of the five directors
\ivere not willing to accommodate yourself to the order of the
Board of Directors in regard to that book-keeper?
·
A. I was not willing to try to accomplish what was an impossible task.
Q46. At what meeting, did you state this :was
page 216 ran impossible task?
.
A. To no Board of Directors' meeting that I
recall.
Q47. Was it not your insubordination in this and other
respects that caused you to lose your job?
A. That is a splendid alibi for my opponents.

... ·;~.
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Q48. I ask you to answer the question?
A. No, sir.
_
Q49. You said it was a "splendid alibi for your opponents" : Who were your opponents?
A. The Board of Directors who were responsible for
giving me the impossible task.
REDIRECT EXAMINATION
By Mr. Hachman:

Q 1. Getting back to the audit situation: Did I understand from your testimony, on cross examination, that you
were requested by Mr. Willson and Mr. Pratt, who were
then your co-directors and co-trustees, to dispense with the
services of the Philadelphia auditing concern?
A. I was.
Q2. Did · you write a letter to those auditors dismissing
them?
A. I did.
Q3. Was that at the request of Mr. Willson and Mr.
Pratt?
·
A. It was.
Q4. Do you have a copy of your letter that you wrote to
that concern, which letter has been O.K'd and approved by
both Mr. Willson and Mr. Pratt?
A. I have.
page 217 ~ QS. Please file that letter with your deposition,
marking it "W. H. Steele Exhibit No. J", and
read it to the Court?
A. I file same, _marked as requested. The letter reads as
follows:
"October 17, 1935
Wilson, Linvill & Parry,
Philadelphia, Pa.
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Gentlemen:
Enclosed please find check for $1,989.00, in settlement of
your invoice of October 15, 1935.
It is with a great deal of regret that we have decided to
dispense with the services of your organization in the future.
As familiar as you gentlemen are with the situation which
has prevailed at S. M. A. during the past few years, I am
sure it is not necessary to say anything ~bout the necessity
of cutting the corners on every possible transaction. As a
matter of fact, we can get a service identical with yours from
accountants within our own state at a much lower figure than
we have allowed you.
W~th best wishes, I am
Yours very truly,

W. H. STEELE
Treasurer.

OK
G.W.
WM. A. PRATT."
Q6. Are those Mr. Willson's and Mr. Pratt's initials and ·
signature respectively?
A. Yes, sir.
Q7. What is the date of that letter?
A. October 17, 1935.
Q8. You spoke of subsequently being told by
page 218 rMr. Willson that Mr. Rowland had called him on
the phone from Philadelphia objecting to the dis-~
charge of these auditors without formal action of the Board:
'How long after that letter was that conversation?
A. According to my recollection, it was the next day sometime; I think the evening of the day that they should have
received my letter; I am not positive of that point.
Q9. For the school year preceding the date of that let-
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ter, what had that concern charged for their audit if you
know?
A. $1,989.00.
, Q 10. You also stated, on cross examination, that without
your knowledge and so far as you knew or were able to find
from your Minutes of the Directors' meetings; these same
:auditors were re-employed without any formal action on
:the part of the Board?
A. Yes, sir, employed by the three members, Mr. Rowland, Mr. Willson and Mr. Pratt's action.
Q 11. What was the charge for the next year?
A. I think it was $750.00, and I will verify that and report
it to the Notary.
Q12. Can you tell us in round figures the amounts of the
sales made by the firm of Willson Brothers to Staunton
Military Academy from the beginning of the trust down to
date?
Mr. Perry: Counsel objects to the question; the
page 219 rbest evidence is the books of the Academy or a
report from the books of the Academy, as this is
no place for round figures or the like.
A. Something over $86,000.00.
Q13. You have obtained those figures from the books of
the Academy, but the figures you are giving us are from
memory?
A. Yes, sir.
Mr. Perry: If this witness has obtained Fhose figures, the
call is made for his itemized statement.
Mr. Nachman: I have the statement that you request, and
I will file it with the Notary, marking it "W. H. Steele Exhibit No. K".
.
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RECROSS EXAMINATION
By Mr. Perry:

Ql. With regard to the auditors' charge for 1934-1935;
their invoice of October 17, 1935, which you paid, was an
itemized statement made by the Auditors?
A. They did not render the bills as so much per day, or so
much for an Auditor, and so much for travelling expenses.
Q2. And so much for tax work?
A. In some cases and in some cases not.
Q3. Was not there a tax controversy that year with the
Federal Government that involved two trips to
page 220 rRichmond by the Auditor and argument before
the Collector?
A. I went with the Auditor to Richmond, but, according to
my recollection, that was prior to that time, and that did not
amount to very much.
Q4. How much of this bill was for tax work and how much
for auditing?
A. I do not know.
Q5. What was their ~regular audit charge?
A. That was the lowest bill we ever had; it ran up to as
much as $3000.00 for one year.
Q6. \Vhat had the audit charge been, without regard to the
tax charge?
A. We did not have tax trouble every year. This was the
lowest charge we had received up to that time. Occasionally
we had to go to Richmond, on two occasions; Mr. Willson
went once and I went once. After we got through the tax
deficiency, the average charge would show $2400.00; no tax
~liarge each year, except the preparation of the state tax ·
and federal tax charges, for which the other Auditors are
not charging.
Q7. Will. you produce the invoice of Linvill, Stockwell and
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\i\Tilson, upon which payment on October 17, 1935, was
made?
A. I will.
Q8. You have spoken of the high charge for tax work at
the early part of their connection with the Academy; that
tax work was to obtain a reduction of an assessment by the
Federal Government of. deficiency taxes brought against
the Staunton Military Academy and William G.
page 221 ~Kable's estate, was it not?
A. Yes, sfr.
Q9. And their work, plus the work of others, resulted in
something like $30,000.00 being saved?
A. Approximately, yes, sir.
Q 10. And their work included obtaining a valuation on
every building in the Academy plant and all the works and
structures of the Academy plant in large part, and obtaining and affidavit from the persons who had built these structures during the last twenty years?
, A. That is correct.
Signature waived.
Further this deponent saith not.
The further taking of depositions was adjourned to a
,late to be agreed upon by counsel.
E. S. BUMGARDNER,
Notary Public.
page 222~

THE FOLLOWING RECEIVED

PAYMENTS FROM PROFITS OF S. M. A. CANTEEN
AS LISTED BELOW.
W. H. Steele, Treas.
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W.H.
Steele
1920
91.19
127.32
1921
474.94
1922
580.85
1923
955.70
1924 836.83
1925
909.55
1926 1325.00
1927 1160.00
1928 1350.00
1929 1345.00
1930 1550.00
1931 1600.00
1932
750.00
1933
653.44

s. C.
Chandler
91.19

W.G.
Kahle
91.19

E.G.
Kyle
127.32

T.H.
Thos.
Kivlighan
Russell
125.00 474.94
474.94
125.00 412.87
580.85
955.70
836.83
909.55
1325.00
1160.00
1350.00
Jos.
1345.00
T3iylor
1550.00
150.00
1600.00
750.00
450.00
450.00
653.44 Est.

Peter
Kelly
127.32

47494
580.85
955.72
836.84

9Q9.55
1325.00
1160.00
1350.00
1345.00
1121.90

TOTALS
W. H. Steele ............................... . 13709.82
S. C. Chandler ............................... .
91.19
\V. G. Kahle ............................... .
91.19
E: G. Kyle ................................ . 1015.13
Peter Kelly ............................... . 10187.12
T. H. Russell .............................. . 13709.82
Thomas Kivlighan ......................... .
250.00
Joseph Taylor ............................. . 1050.00
page 222A r I have counted the number of meetings of
Executive Committee and Directors from 1920
to July 18, 1933 and find the following number were held.
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Executive Committee
22
32
18
19
11
50
59
49
51
44
28
22
22
12

1920
1921
1922
1923
1924
1925
1926
1927
1928
1929
· 1930
1931
1932
1933
Total

439

Directors
1
2
1
4
1
2
1
1
1
1
4
4
14
4
41

W. H. STEELE.
page 223 t

W. H. STEELE EXHIBIT NO.

J.

Filed Oct. 26, 1937.
October 17, 1935
Wilson, Linvill & Parry,
Philadtlphia, Pa.
Gentlemen:
Enclosed please find check for $1,989.00, m settlement.
of your invoice of October 15, 1935.
It is with a great deal of regret that we have decided
to dispense with the services of your organization in the
future. As familiar as you gentlemen are with the situation which has prevailed at S. M. A. during the past few
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years, I am sure it is not necessary to say anything about
the necessity of cutting the corners on every possible transaction. As a matter of fact, we can get a service identical
with yours from accountants within our own state at a much
lower figure than we have allowed you.
With best wishes, I am,
Yours very truly,
W. H. STEELE
Treasurer

0. K.
G. W.
WM. A .. PRATT.
Note: The writing appearing in ink appears on the original as a pencil notation.
page 224 t W. H. STEELE EXHIBIT K.
R-1
1921 HOS'AL: PAINTS, ETC.: ATH'TICS: TOTAL:
Feb. 7 $245.19
$245.19
Mar. 5 395.44
10.97
406.41
Apl. 12 148.40
31.16
179.56
Sept. 5
481.88
481.88
Sept. 22
$459.66
459.66
Oct. 14
1805.27
1805.27
Nov. 19 163.01
163.01
1922.
Jan. 6 174.22
Jan. 13
79.97
Feb. 7 132.58
Mar. 7 241.47
Apl. S 275.09

211.51

37.29

77.77
20.38
20.68

11.84

169.58
152.96
262.15
275.09
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Apl. 7
May 26
Sept. 1
Oct. 14
Nov. 7
Nov. 9
Dec. 14
1923.
Jan. 16
Feb. 12
Mar. 7
Apr. 13
May 17
June 23

502.29

74.62
288.95
181.46
1459.91
182.42
13.31
636.35

152.87
577.75
537.84
145.06
14.25
111.95

250.81
767.9'4
688.47
440.27
257.25
171.09

74.62
288.95
181.46
114.90
182.42

1345.01
13.31

134.06
66.51
172.22
129.54
272.48
225.14
46.17

31.43
17.95
21.09
22.73
17.86
12.97

page 225 ~

R-1

1923 HOS'AL: PAINTS, ETC.: ATH'TICS: TOTAL:
Oct. 11
$675.28.
$680.86 ·
$ 5.58
Oct. 15 $ 37.94
37.94
Nov. 8 145.35
11.73
78.52
235.60
Dec. 26 132.71
10.74
45.57
189.02
,1924
Jan. 16
'Feb. 8
Mar. 11
.Mar.· 15
,Apr. 8
Apr. 15
May 15
June 16
Oct. 15
_Nov. 17

106.42
156.34

24.65
16.30
4.32

320.00
46.01
186.68

38.77

92.73

20.33
16.12
1632.19
6.12

85.53

203.76
159.66
125.41
125.92
58.65

451.07
218.65
191.00
203.76

57.40
575.86
156.73

131.50
159.66
231.27
199.44
2266.70
162.85
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Nov.· 18 161.57
Dec. 22 110.93
l925
Jan. 17
Jan. 20
feb. 10
Feb. 10
Mar. 9
Apr. 17
,May 11
.May 16
June 17

7.17

60.40

18.40

2.79

49.59
7.68
5.75
16.29

225.55
144.61
248.03
179.47

289.49
238.95
241.71
179.97
128.99
18.63
129.65

.page 226~

161.57
178.50

21.19
289.49
238.95
275.14
394.00
433.75
324.75
18.63
129.65

R-1

1925 HOS'AL: PAINTS, ETC.: ATH'TICS: TOTAL

June 25 $ 8.30
June 29
Sept. 26 45.00
Oct. 10 72.88
Oct. 15
Nov. 9 106.60
Dec. 21 87.56
.1926.
Jan. 29 154.85
Feb. 16 154.85
Mar. 9 213.25
Apr. 6 294.18
.May 12 122.07
June 23 55.21
Sept. 8
Sept. 8

$31.19
1908.45
226.31
185.55
462.75

$ 28.63
580.56
481.64
51.98
59.45

1053.30F&F
39.14
54.89
30.49
131.68
4183.92

571.08
315.31
143.16
22.36
491.22

$ 8.30
59.82
2534.01
554.52
226.31
344.13
609.76

1108.15
154.85
823.47
664.38
295.72
209.25
4183.92
491.22
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Sept. 21
Oct. 13
Oct. 16
Nov. 8
Dec 16
Dec. 23

677.24
204.02
19.56

4.32
572.10.
21.55
272.16
63.73

46.85
615.80
698.79
653.94
170.50
53.00

84.03
17.94
12.42

52.89
157.09
354.62

136.92
286.58
441.52

42.53
43.70
177.76
87.21
53.00

1927.
Jan. 12
Feb. 8 111.55
Mar. 10 74.48

R-1
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1927 HOS'AL: PAINTS, ETC.: A';['H'TICS: TOTAL
Apr. 11 $127.72
$206.12
$ 7.63
$ 70.77
M_ay 17 119.29
61.03
108.11
288.43
51.57
7.54
162.30
June 18 103.19
3267.61
Sept. 6
721.66
3989.27
Sept. 6
486.00F&F 486.00
Oct. 7
43.07
244.35
198.55
485.97
Nov. 8 130.16
36.81
238.26
405.23
Nov. 12
4.10
4.10
Dec. 18 108.54
45.15
13.41
167.10
bee.
18
486.00
486.00
·,
1928.
Jan. 9
Jan. 10
feb. 10
Mar. 12
Mar. 20
Apr. 12
May 11
June 13

125.75

100.23

56.16
309.24
184.95.

24.23
20.00

123.72
133.50
255.86

42.32
32.06
52.71

374.39
239.60
46.71
141.30
51.68
86.87

225.98
56.16
707.86
444.55
46.71
307.34
2'?,7.24
3~5.44
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Sept.
Sept.
Oct.
Nov.
Dec.

10
18
13 133.53
8 106.54
11 124.23

1929.
Jan. 1'!Feb. 5
Mar. 5
Apr. 8

502.05
103.95
103.10

128.42
6.41
9.66

1183.31
38.40
263.39
319.51
48.64

3878.86
38.40
525.34
432.46
182.53

27.45
10.40
39.88
28.27

537.26
227.91
294.96
306.21

564.71
740.36
438.79
437.58

2686.55

R-1.
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1929 HOS'AL: PAINTS, ETC. : ATH'TICS: TOTAL
$17.24
May 9 $161.28
$152.41
$330.93
79.32
263.18
June 18 157.37
26.49
328.50
328.50
June 18
2621.72
2621.71
Sept. 18
45_.52.
Sept. 26
45.52
Oct. 5
651.55
651.55
Oct. 15 91.06
110.28
264.52
465.86
Nov. 6
87.18
5.57
282.32
375.07
·10.33
Dec. 9 101.28
83.15
194.76
1930.
Jan. 9
Feb. 14
·Feb. 18
Mar. 11
Apr. 10
May 13
May20
June 10
Sept. 4

103.28
15.62
358.35
228.95
179.78
125.43

9.89
10.06

255.74
371.84

6.45

83.37

40.04
2125.86

400.43
204.30
23.05
187.84
69.89

16.59

368.91
397.52
358.35
635.83
384.08
165.07
187.84
193.30
2125.86
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97.58
Oct. 7
Nov. 13 143.96
Dec. 13 88.25
1931
Jan.
Feb.
Mar.
Apr.

9 168.74
7 307.62
16 141.19
14

246.32
6.94
5.85

830.62
366.26
262.81

1174.52
517.16
356.91

11.46
91.28
4.76
6.26

122.52
473.99
365.98
315.66

302.72
872.89
511.93
321.92

R-1.
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1931 HOS'AL: PAINTS, ETC.: ATH'TICS: TOTAL
Apr. 15 $119.58
$119.58
May 7 169.89
260.94
$23.53
$ 67.52
189.69
24.53
54.95
269.17
June 6
1704.68
Sept. 8
1704.68
Oct. 8
79.94
94.75
918.04
1092.73
10.43
Nov. 11 125.33
, 385.43
521.19
Dec. 8 111.62
4.37
44.18
160.17
1932.
49.00
Jan. 13
Feb. 10 120.15
Mar. 15 90.69
Apr. 7 228.47
May 9
41.76
June 14 28.07
Aug. 5
Sept. 14
Oct. 6
Oct. 12 46.02
·Nov. 8
58.46
Dec. 7
19.27
Dec. 21

33.55
7.94
22.23
17.34
332.11
73.79
1037.29
34.16
7.22
8.16
23.30

52.86
355.55
340.41
151.39
302.67
133.14
16.94
771.44
204.46
140.35

135.41
483.64
453.33
397.2P
676.54
235.00
16.94
1037.29
805.60
46.02
270.1ft
167.78
23.30

-
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1933
Jan.9
Feb. 8
Mar. 16
Apr. 10
May 11
June 8
Sept. 8

35.00
44.67
35.12
25.06
14.58

208.41
229.22
54.18
436.89
153.14
59.59

2.97
7.61
4.91
7.82
6.52
35.28
810.25

211.38
271.83
103.76
479.83
184.72
109.45
810.25

R-1

page 230~

1933 HOS'AL: PAINTS, ETC. : ATH'TICS: TOTAL
$626.68
Oct. 7 $ 20.79
$33.98
$571.91
Nov. 14 35.45
21.92
133.61
190.98
Dec. 28 15.06
15.06
1934.
Jan. 9
Feb. 13
Mar. 8
Apr. 6
May 18
June 21
Sept. 24
Oct. 9
Nov. 7
Dec. 13
1935.
Jan. 11
Feb. 13
Mar. 7
Apr. 9
May 20
June 17

3.76

832.31

29.81
58.15
27.20
24.35

5.96
7.57
25.28

11.20
41.02
24.15

551.68
165.95
34.38
7.70

64.85
416.58
272.39
87.71
774.87
342.03
55.37
62.89

836.07.
29.81
128.96
451.35
322.02
87.71
1326.55
519.18
130.77
94.74

303.69
308.~1
260.41
302.35
157.62
32.80

321.07
355.38
299.50
334.12
183.07
95.45

11.11
42.84
28.70
30.20
17.55
38.43

6.27

3.73
10.39
1.57
7.90
24.22
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Sept.
Oct.
Nov.
.Dec.

12
9
9
9

37.95
77.01
35.58

page 231 r

525.91
141.23
30.21
4.92

525.91
757.51
710.15
153.59·

578.33
602.93
113.09
R-1.

1936 HOS'AL: PAINTS, ETC. : ATH'TICS: TOTAL
$119.50
$ 14.15
$96.39
Jan. 10 $ 8.96
119.66
50.55
3.38
65.73
Feb. 11
63.47
10.82
5.29
Mar. 10 47.36
152.26
224.75
18.77
53.72
Apr. 9
27.73
78.92
23.26
_May 14 27.93
66.27
31.17
10.76
June 10 24.34
775.50
775.50
.Sept. 7
2.75
2.75
Sept. 7
719.01
641.64
77.37
Oct. 19
453.62
583.93
68.32
61.99
Nov. 5
121.57
44.35
4.50
170.42
Pee. 7
2.02
21.58
Dec. 24 19.56
1937.
~""eh. 5
Mar. 22
Apr. 7

93.68
47.42
41.66

38.66
2.34
23.36

141.75
38.26
1.77

274.09
88.02
66.79
$86,822.64

page 232 r Pursuant to adjournment taken 01 o.~tober 26,
1937, the taking of depositions wa~. resumed on
February 14, 1938, at 2 :30 P. M., in the Court Room of the
Court House of Augusta County, Staunton, Virg-inia.
1

PRESENT:

Joseph I. Nachman, Attorney f,1r Petitioner;
J. M. Perry, Attorney for Gilpi11 Willson, Sr.
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Gilpin Willson, Sr., a witness of lawful age, called as an
adverse witness by Petitioner, after being duly sworn testified
as follows:
DIRECT EXAMINATION
By Mr. Nachman:
Q 1. You are one of the partners of the firm of Willson
Brothers?
A. Yes, sir.
Q2. What brand of paint does Willson Brothers handle?
A. Masury.
Q3. Only that line exclusively is handled by you?
A. Except Lewis lead and oil.
Q4. So far as prepared paint is concerned, that is the only
brand?
A. Yes, sir.
QS. In the past twenty years, have you handled any other
brand?
A. Not to amount to anything.
Q6. Could you give me the name and address of the manufacturer?
A. John W. l\fasury and Sons, Brooklyn, N. Y.
page 233 r Q7. Does the Masury Company put out different
qualities of paint, under the Masury label, or one?
A. Two.
Q8. Both put out under the Masury label?
A. Yes, sir.
Q9. Do you handle both brands, or just the one brand?
A. Principally one; we sell a little of the cheaper brand.
QlO. I take it from your answer, your principal handling
o ( paint is in the better brand ?
A. 95 percent.
Q 11. What approximately would be the difference in price
between the better and the inferior grade, item for item?
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A. $3.15 against $2.25.
Q 12. There is also a difference in price, is there not, between
what is known as inside- paint and outside paint?
A. Yes, sir.
Q13. What would be the approximate differential between
these two items ?
A. $3.15 and $2.50.
Q14. Could you prepare and file with the Notary an apvroximately accurate list of the sales of paints made by your
firm in the years 1934, 1935 and 1936, where the sales involved five gallons or more of paint to any one customer the
11st to show the name and address of the purchaser, the date
of the sale, the quantity sold, and the price charged therefor?
Mr. Perry : This most remarkable request is objected to.
·
It may be a fishing expedition, but certainly no
page 234 rwitness is called upon to furnish such a list of
items as is here mentioned. The books of Willson Brothers may be examined by a certified public accountant
of proper qualifications, who may be working for the Petitioner in this case. The question is objected to as not proper,
in order to bring out what the wtness may know and may not
know, which can be had, except freely volunteered, for the purposes of just examination only by a subpoena duces tecum,
which brings the documents before the Court, and I will advise the witness to state that he will not furnish such a list.
The books, without a subpoena duces tecum are available, in
so far as the Petitioner's interests in this suit are concerned,
to any certified public accountant engaged by the Petitioner
whose personality is agreeable to the defendant.
· A. A good part of the paint sales are for cash and no record is made of them. Secondly, when an account is paid, the
sheet is taken out of the ledger. I cannot furnish the list by
the explanation just made.
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Q15. The sheets referred to as being taken out of the ledger,
are they preserved and kept by the firm?
A. No, sir; some might be and some' might not be.
Q16. I ·take it from your answer that only those accounts
that have not been paid are kept?
A. Take Julius Witz and Bill Pratt among those that
bought paint; they are dead, and the sheets are
page 235 rgone. I can tell you what Martin Perry paid for
paint and what Staunton Military Academy paid
for paint.
Mr. Perry: Counsel for defendant objects to the statements of this witness and moves that they be stricken out
as immaterial. What this witness sold to other people is en.,.
tirely immaterial in this case. The only question is what did
he sell to Staunton Military Academy, and at what price,
and I have advised the witness that I object to such a fishing expedition as this line of questions seems to indicate.
NO CROSS EXAMINATION
Mr. Perry: Any examination of this witness by the defendant is reserved until his case is begun, and counsel
further states that Willson Brothers' books are open without
a subpoena duces tecum to any certified public accountant,
in so far as the items sought by the accountant are pertinent to this inquiry, it being understood that the personality
of the accountant is agreeable to the defendant.
Signature of witness waived.
The taking of further deposition was adjourned to a date·
to be agreed upon by counsel.
E. S. BUMGARDNER,
Notary Public.
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page 236 t Pursuant to adjournment taken on February
·
14, 1938, the taking of depositions was resumed
on February 24, 1938, at 2 :30 p. m., in the Court Room of
the Court House of Augusta County, Staunton, Virginia.
PRESENT:

Joseph I. Nachman, Attorney for Petitioner;
J. M. Perry, Attorney for Gilpin Willson, Sr.

Gilpin \tVillson, Sr., recalled:
DIRECT EXAMINATION
By Mr. Nachman:

Q 1. I believe I am correct in stating from your testimony
given ~at the last session that the price you charged the
School ( S. l\tL A.) for paint ,vas the same you charged all
other customers, less the 10 percent discount you furnished
·
the school ?
Mr. Perry: The question is objected to on the ground
that no questioned asked nor any evidence given at Mr. Will.son's interrogation could be said to convey such an idea; no
·such question was asked and no such answer was given.
\Vhat prices Willson Brothers may have charged others for
paint has no relationship to and is not admissible upon the
question of whether its sales of paint to Staunton Military
Academy were at a fair price and a fair profit, being matters
transacted with others, which are incompetent and irrelevant.
A. As a general rule.
page 237 ~ Q2. You say, "as a general rule". Under what
circumstances did it vary?
Mr. Perry: The question is objected to as incompetent
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and irrelevant; and, further, since these dealings cover a
period from 1921 to 1936, the question is too general in its
terms and any answer must be irrelevant.

A. If a church wanted a bill of paint, I had no objection
to selling it to them at cost; or if I saw a good advertisement,
I would sell it to them at virtually cost. There is only one
case of that last in existence.
Q3. How long ago was that?
Mr. Perry: The question is objected to as irrelevant and
immaterial.
A. I could not say; several years ago.
Q4. Is it not a fac.t that your firm furnished the inside
paint to the Anierican Metal and Furnishing Company, of
Richmond, that being the general contractor for the remodel:..
ing of the Augusta National Bank, when that work was
done?
Mr. Perry: The question is objected to as immaterial and
irrelevant.

A. That is an outstanding firm and it was the most prominent corner in Staunton and that was the case I had reference to. I put the paint there at five cents less than cost for
the advertisement.
page 238 r QS. Do I understand your answer to mean that
you sold the paint for that job at five cents less
per gallon than the cost price to your firm?
Mr. Perry: The· question is objected to and any answer is
objected to as immaterial and irrelevant.
A. Five cents a gallon less than the jobbing price in Richmond.
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Q6. Is the jobbing price in Richmond more or less than
the cost to your firm?
Mr. Perry: The question is objected to as immaterial and
irrelevant.
A. I could not tell without looking up the record; it was
five years ago.
Q7. What I meant, when you speak of "jobber's price",
does the firm of Willson Brothers pay more or less than
the jobber's price for the paint that you buy at your store?
Mr. Perry: The question is objected to as immaterial and
irrelevant.

..

A. Up to a few years ago, only three firms in Virginia got
the price we did, as low a price, as \iVe did.
·
· Q8. Was the price at which you sold the paint to this particular contractor more or less than the cost of that paint to
the firm of Willson Brothers?
page 239 r Mr. Perry : The question is objected to as immaterial anq irrelevant.
A. I could not tell without referring to the bills. If you
want to know what the paint cost and what we charged the
school, I have no objection to telling you.
Q9. Can you tell what price you charged this contractor
for paint?
Mr. Perry: The question is objected to as incompetent and
irrelevant.
A. I. cannot.
QIO. Can you ascertain that by referring to your books?
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Mr. Perry : The question is objected to as immaterial an<l
irrelevant, and a matter into which this petitioner has no
right to go.

A. I cannot answer it, because it was a transaction on the
loose leaf ledger and the leaf has been taken out of the
ledger.
Q 11. Has the leaf been destroyed?
A. I do not know where it is.
Ql2. Was the loose leaf ledger sheet that you speak of
the only book keeping entry made of that transaction?
A. I suppose it was on the day book.
Q 13. Those day books are still in your possession?
A. Yes, sir.
Q14. You could ascertain by referring to the day
book?
page 240 r A. If you found out what date it was.
QlS. It is my understanding that this work
was done between February 15th and December 1st of the
year 1936. Will you make a search of your day book covering
that period and ascertain the information just asked, or will
you make your day book available to some one for that purpose?
Mr. Perry: The question is objected to on the ground that
any such matter is irrelevant and incompetent as shown
iabove and the witness is advised to say that all of his papers
11.vill he available to a subpoena duces tecum upon the appli-cation for which writ the revelancy of any such evidence
can be determined.
·

A. I will make it available.
Q16. Will it be agreeable to you to make it available to
me during business hours at your store?
A. I would say so, if you will not make any alterations
on it.
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Q17. I will examine the book in your presence.
CROSS EXAMINATION
By Mr. Perry: (Without waiving the objections to the
questions asked on direct examination).

Ql. What is the Augusta National Bank?
A. It is one of the most prominent banks in Staunton and
,on the most prominent corner in Staunton.
page 241 ~ Q2. You are not connected with that bank in
any manner?
A. No, sir.
Q3. Are you a stockholder in it?
A. No, sir.
Q4. Are you a depositor?
A. No, sir.
QS. Who had the painting job at the time the Augusta
National remodeled its building, who was the contractor?
A. A Richmond firm; the American Furniture and Fixture Company, I think.
Q6. What arrangements, if any, did you have to make
,vith the Masury Lead and Paint Company, in order to give
the price for the bid that you gave on this paint, if any?
A. Mr. Kivlighan's son was selling paint; Mr. Kivlighan
is the president of the bank, and naturally the paint would
have come from them. It being the most prominent corner
in Staunton and open every business day, as an advertisement I wanted the Masury paint in there, and for that reason I thought it good business to furnish the paint \.Vithout
any profit, and even a small loss.
Q7. Did you do so?
A. We did.
Q8. Can you give me an idea of what the total cost of the
inside paint for that job was, just by the hundreds?

Gilpin Willson, Sr. vs. William G. Kahle, II, et als. 32~

Gilpin Willson, Sr.
A. $40.00 or $50.00.
Q9. In all?
A. I think so.
Q 10. Did you furnish any outside paint?
A. I think so.
page 242 r Q 11. Do you know what the outside paint
brought, the amount of it?
A. As well as I remember they paid $2.7 5 against $2.89
for Staunton Military Academy.
Q12. Do you know how much paint in all was used on the
outside of that job?
A. Not a great deal.
Q13. Could you give me the amount approximately in
dollars?.
A. I don't know; the whole bill was not more than $75.00,
I think.
Q 14. The bill for insid~ and outside paint?
A. Yes, sir, unless they used a lot of lead; I don't know.
REDIRECT EXAMINATION
By Mr. Nachman:

Q 1. Your recollection is that the cost of outside paint was
$2.7 5 per gallon?
A. I think that was it.
Q2. Do you recall the cost of the inside paint?
A. No, sir, I do not exactly.
Q3. You stated also that you were willing to furnish that
job due to the publicity that it gave, at no profit, or even a
small loss : Are you able to state \\rhether you broke even
or sustained a loss?
A. I could not without looking at the books.
Q4. Would you ascertain that fact and advise the notary
whether you sustained a loss?
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page 243 r Mr. Perry: The question is objected to as irrelevant and immaterial.
A. You can do it; I will show you the bills.
Signature waived.
Witness leaves the stand.
W. H. Steele recalled:
DIRECT EXAMINATION
By Mr. Nachman:

Q 1. At one of our former sessions you were examined
with reference to certain checks that were introduced in
evidence, which were in payment for bonds purchased by the
Staunton Military Academy. I hand you herewith a check
drawn on the account of The Staunton Military Academy
with the National Valley Bank, No. 17934, dated at Staun'....
ton, Va., September 9, 1929, payable to Gilpin \iVillson, in
the amount of $10,220.00, and signed by yourself as Treasurer. There is a notation on the face of this check, as follows: "For bonds, investments $10,000.00, Interest $220.00". Can you state what bonds that was for?
A. According to our records there was only one purchase
made in that month, which was for, I believe, the National
Bond and Mortgage Company. I have a memoranda here
somewhere. (Paper handed witness by Mr. Nachman).
Yes, it was the National Bond and Mortgage Company.
page 244 r Q2. What has happened to that bond?
A. It has depreciated in value; I don't know
just how much; it was exchanged for a new bond at a lower
interest; I think 2%; it originally paid 6%. Just what the
value of that bond is, I do not know.
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Q3. We introduce the check in evidence, marking it "W.
H. Steele Exhibit No. L".
Do you know whether that bond has paid its interest in
the last few years? I mean the bond you received m exchange for the original bond?
A. I believe it has at the lower rate.
Q4. YOU have no idea
to the market value of_ the exchanged at this time?
A. No, sir.
QS. From whom did you receive that bond?
A. From Mr. Gilpin Willson, Sr.
Q6. I show you here a copy of a note, dated at Staunton,
Virginia, October 1, 1936, in the amount of $200.00, due in
(0 days to Staunton Military Academy, signed by A. T.
Cooksey, and I will ask you if that is a. true and correct copy
d a note, which is in the possession of the Staunton Military Academy!

as

Mr. Perry_: The question is objected to unless the original
note is produced. I do not know the relevancy of the introduction of the note, but I object to any interrogation of
this witness about the note unless the original note is produced.
page 245 ~

A. Yes, sir, it is.
Q7. Will you please state under what circum~tances that note came into the possession of the school?
A. Mr. Cooksey had been advanced that amount of salary,
with the understanding it was to be taken out of his salary
checks, and at that time I was withholding his salary covering it. When he found that I would not release his checks,
he went to Colonel MiddourMr. Perry: I object to the answer of this witness so far
as this may be hearsay. The witness can state what he
knows, not what he has heard from others.
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A. and asked if he would be willing to let him carry the
amount to the coming year, which I understood Mr. Mid·<lour refused to do. Cooksey then went to Mr. Willson. Mr.
Willson called me over the phone and said that Captain
Cooksey was there, in the store, and did not have enough
money to get out of town, and that it would be all right with
him, if I wanted to extend or carry the amount. I told him
it was not satisfactory to me; that I was responsible for the
cash and that he would have to approve it, either by endorsing the note or approve it on the face of the note. Cooksey then came with the note, with Mr. Willson's approval,
and I released his checks.
Q8. How was his approval indicated on the note?
A. By his initials on the front of the note.
page 246r

Mr. Perry: The foregoing answer is objected
to, in so far as the details of what occurred between Colonel Middour and Cooksey are concerned, as hearsay, and again a call is made for the original note, which is
in the possession of the Staunton Military Academy of
which this witness is Treasurer.
Q9. Then I understand from your answer, this occurred
about the time of the close of the school session of 19351936?
A. Yes, sir.
QlO. In July, 1936, your position as Treasurer of the
Staunton Military Academy terminated?
A. Yes, sir.
Ql L While you were away, did anything happen with
respect to that note? Did you find it in the possession of
the Staunton Military Academy when you returned?
A. I did not. I found a renewal of $200.00. In making a
payment of $50.00 on the note, Mr. Bender, or my brother,
instead of crediting the amount of the _payment on the back
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of the note, as should have been done, accepted a renewal
note and gave Cooksey the original.
Mr. Perry: The answer is objected to as hearsay evidence.
Q 12. The original then is no longer in the possession of
the Staunton Military Academy and the only evipage 247 ~dence you have of this debt is the renewal note, of
which this is a copy?
A. Yes, sir.
Q13. In describing this note to you a moment ago, I forgot to call your attention to a notation on the back of the
note, showing that a credit was made on January 18, 1937,
of $50.00: Is that correct?
A. Yes, sir.
Q14. I offer this note m evidence, marking it "W. H.
Steele Exhibit No. M".
CROSS EXAMINATION
By Mr. Perry:
Ql. Referring to this $10,000.00 bond of the National
Bond and Mortgage Company: At the time of that .purchase Colonel Thomas H. Russsell was alive, was he not?
A. What is the date of it?
Q2. The check is dated September 9, 1929?
A. Yes, sir.
Q3. You discussed with Colonel Russell, did you not, the
purchase of that bond?
A. Not in that particular case. Mr. Willson just phoned
me-as he did in many cases-that it was purchased.
Q4~ You say Mr. Willson telephoned you to bring down
the money for this bond, and that is how you came to drav,
this check to Mr. Willson?
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A. I do not know any other reason for it. If he had told
me to draw it to any one else, I would have done it.
QS. You came down street and delivered it to Mr. Willson?
page 248 ~ A. I could not recall whether he had the bond
at his store, or at the National Valley Bank or
otherwise, the bond that was purchased. I know I went to
the box in the National Valley Bank with him and put it
there.
Q6: You stated you went to the box in the National Valley Bank with him: the bond must have been there?
· A~ It would not matter who it came through or from originally, we had to put it in the box.
Q7. You did help to put it in the bank box?
A. Yes, sir, absolutely.
Q8. Do you remember where you got it?
A. I do not.
Q9. The par value of the bond was $10,000.00, was it not,
and the $220.00 represented interest accrued to the date of
purchase?
A. Yes, sir.
QlO. You satisfied yourself of those things?
A. l would say so.
Q 11. You were Treasurer of the school?
A. Yes, sir.
Q 12. You were a Trustee?
A. Yes, sir.
Q13. And you were a Director?
A. Yes, sir.
Ql4. And you were handling $10,000.00 of the assets of
the school?
A. Yes, sir.
Q 15. You will say you examined the bond?
page 249 ~ A. Yes, sir.
Q 16. By what company was it guaranteed?
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A. I cannot remember.
Q 17. It was a bond guaranteed by one of the large surety
companies, was it not?
- A. I think most of those bonds were guaranteed by the
Maryland Casualty Company, as I recall it.
Q18. Was this bond guarantee~ by the Maryland Casualty Company?
A. I am not sure.
Q 19. Who made the exchange for another bond that you
have referred to? Was it exchanged, or merely a reduction
in the rate of interest?
A. As I recall it, it was an exchange.
Q20. Did you make that exchange?
A. Not personally. I never either purchased or exchanged
a bond on my own responsibility.
Q21. Was that bond above or below the market price of
that bond at the time of its purchase?
A. You mean the original bond?
Q22. Yes, sir.
A. I do not recall.
Q23. Did you investigate that at the time you turned the
money over?
A. I could not answer that.
Q24. Do you know how long the price of that bond remained at par, plus interest, or above or below? How many
years before it was exchanged?
A. I could not tell.
page 250 ~ Q25. There were about three years after 1929,
when that bond could have been sold at par, plus
interest?
A. I could not say that.
Q26. As a matter of fact, that is a bond that was pur,chased by the school from a firm doing business in Staunton, Shoaf and Shoaf, was it not?
A. I cannot remember. ·
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Q27. There was a firm of Shoaf and Shoaf, Incorporated,
or Shoaf, Incorporated, that did business here?
A. There was a Shoaf firm here; I do not remember the
exact name. They were brokers.
Q28. That firm had Wall Street connections and were
evidently in the brokerage business in Staunton and they
were selling bonds, is not that correct?
A. I do not recall; they were exchange brokers, were they
not?
Q29. They had connections with the exchange. A good
deal of the assets of Staunton Military Academy, or their
investments, were purchased from that firm, were they not?
A. As I recall, not very many.
Q30. In regard to the Cooksey note, who was Cooksey?
A. An instructor in the school.
Q31. How long did he work at the school?
·
A. Probably 5 or 6 years.
Q32. What was his salary?
A. I think at that time, he was getting $1500.00, divided
into nine parts.
Q33. Was he a married man with a family?
A. No, he was a single man, and he got his board and his
food.
J,age 251 r Q34. How much was the original note?
A. $250.00.
Q35. How did Captain Cooksey get that $250.00 indebtedness with the school ?
A. Just by advances.
Q36. Who advanced it?
A. I did.
Q37. You were the treasurer and you advanced this penniless man $250.000?
A. Yes, sir, because I had the authority to withhold
his salary to take care of it.
Q38. He got $200.00 a month and he got ahead $250.00,
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and you felt the Academy was safe because you had the
authority to hold back his pay check unless it was settled?
A. Yes, sir.
Q39. His last pay check was only $200.00?
A. I had two; he had sufficient salary to take care of the
indebtedness.
Q40. Was your authority to advance money to instructors
by the Board of directors ?
A. Within the amount of their salar~s.
Q41. You had that authority?
A. Yes, sir, I would say I did.
Q42. How did you get it, by a Minute of the Board of
Directors?
A. No, sir, by custom and usage and precedent.
Q43. Did custom and usage make it permissable for
you to advance money without written authority of the
Hoard of Directors?
A. That was not a question of permission ; I was responsible for it.
page 252 t Q44. YOU paid people in advance without writtin authority and without a Minute of the Board
of Directors, because you were under bond and were taking
personal responsibility: Is that correct?
A. That is correct, as I understood it.
Q45. Mr. Cooksey had no other money to ·get away from
town on, unless he got that check?
A. Mr. Willson statement was he did not have enough
money to get out of town.
Q46. Did Mr. Cooksey state that to you?
A. No, sir, he said he was broke.
Q47. You knew that he was broke?
A. By taking his word for it, at that particular time he
had not sufficient money.
Q48. So you had given in advance to him and were holding back two checks which were due to him?
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A. Whatever proportion of that salary was owing, I held
back.
Q49. How long had that debt been running?
A. I am not sure; I think it was running just a year.
QSO. Had it not been running for two years?
A. A part of it may have been.
· QS 1. Had not the officers of the school gotten after you
on that thing?
A. Not that I recall.
Q52. Had not the auditors shown that very advance?
A. Yes, sir, I had not been critized that I ever recall.
As a matter of fact in the 28 years I have been connected
.
with the Staunton Military Academy, even the
page 253 rlaborers 011 the place and the cooks in the kitchen,
when they would get in trouble and wanted a
little money on their salaries, they would get it. It has been
a custom to advance that money as long as it was ultimately
taken care of during the month or the year. I think it is
the custom in business. It would be the easiest thing in the
world for me to say and make an iron clad rule not to advance a nickel; it would save me a lot of work and worry.
Q53. At this juncture Cooksey was not coming back?
A. He was supposed to come back the next year.
Q54. Why were you so worried about this amount that
you were holding back checks for it when before that time
you had let checks run?
A. Because it was more.
QSS. When did it get to be more?
A. I cannot remember exactly, whether $10.00 one month
or $Z.5.00 another.
Q56. You had constantly been letting him run over?
A. Not constantly.
Q57. You said it had gotten to be more?
A. If there was anything the last year, then it had gotten
to be more.
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Q58. I want you to state for the benefit of the Court,
~·vhat you mean by "more"? And when that "more" accrued
when answering my question?
A. The 'indebtedness I spoke of had increased to the
point where I thought it was time to call a halt and collect
that money.
page 254 t Q59. And· you regarded yourself as personally responsible?
A. I felt in the event he did not pay it, I could be held
n~sponsible out of my salary.
Q60. You were willing for your responsibility to be ended
by having Cooksey's note accepted: Is that correct?
A. Yes, sir, that is correct.
Q61. That is what you did?
A. Yes, sir.
Q62. Where is Cooksey at the present time?
A. I think at the present time he is located in Roanoke.
Q63. What is his business?
A. He is with some firm from Chicago, Engraving Company.
Q64. You, or the Academy, have received payment to the
1mount of $100.00 on the original note?
A. That is true.
Q65. This copy that you have introduced is dated October
l, 1936, and the credit is dated January 18, 1937: What
~teps have you taken, or has the Academy taken, to collect
·
that note?
A. Only by writing and requesting payment.
Q66. Who collected the $50.00?
A. The treasurer, I suppose ; I was not there.
Q67. And the former Treasurer collected the first $50.00 :
is that correct?
A. That is what I understarid; I could not say; only the
:,riginal note that had been curtailed $100.00.
Q68. Your personal responsibility has been relieved en~ely by tl~at note, has it not?
\

\
\
'\
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A. I would feel an equal responsibility with the
page 255 ~other officers of the school.
Q69. Was not that Cooksey matter discussed at
a Board meeting, either at the time that Cooksey went, or
at an annual meeting following Cooksey's giving the note,
at which meeting you were present?
A. I cannot say; I do not remember. If it was, it was
shown in the minutes.
Q70. Was not the whole transaction with Cooksey and
his giving the note brought up and discussed before the
Board of Directors in my office?
A. I cannot answer, because I do not remember.
Signature waived.
Witness leaves the stand.
The taking of further depositions was adjourned to
date to be agreed upon by counsel.

a

E. S. Bumgardner, Notary Public.
page 256 r

STEELE EXHIBIT "L"

THE NATIONAL VALLEY BANK 68-116
of Staunto~, Va., Sep. 9, 1929
Pay To The
GILPIN WILLSON
Order Of

No. 17934
$10,220.0C

Exactly Ten Thousand Two Hundred Twenty Dollars
Invoice
Deductions
Distribution
Date Amount Discount Freight Name of account Amount
FOR BONDS

INVESTMENTS 10,000.(
INTEREST 220J

(

/

I
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The Staunton Military Academy
W. H. STEELE
Treasurer
STEELE EXHIBIT "M"
Staunton, Va., October 1, 1936
200.00

60 days after date, I promise to pay to the order of
STAUNTON MILITARY ACADEMY negotiable
and payable at
The AUGUSTA NATIONAL BANK of STAUNTON
at Staunton, Va.
Two Hundred no/100 - - - - - - - - Dollars
for value received. The maker and endorsers of this note
waive demand, notice and protest. The maker of this note
hereby waives the benefit of the Homestead Exemption as to
the obligation thereof; and the endorsers hereby waive the
benefit of the said Exemption as to the obligation of said
note and as to the obligation of endorsement of the same.
(Copy)

A.T. COOKSEY

Due .............. Post Office Address P. 0. BOX 5123
BILTMORE, N. C.
page 257 r Pursuant to adjournment taken on February
24, 1938, the taking of further depositions on behalf of the Petitioner was resumed on June 17, 1938, at 10 :00
A. M., at the office of J. Martin Perry, Attorpey, in the
Masonic Temple, Staunton, Virginia.
PRESENT:

Joseph I. Nachman, Attorney for Petitioner;
J. M. Perry, Attorney for Defendant.
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STIPULATION NO. 2:
Mr. Nachman: I wish to introduce this Stipulation and
read it into the record:
IN THE CORPORATION COURT OF THE CITY OF
STAUNTON:
Wm. G. Kable's Executors,
vs.

On Petition of

Wm. G. Kable, II, vs. Gilpin Willson
Wm. G. Kable's Trustees, etc.
It is agreed between counsel for the petitioner and the
defendant, respectively, that, subject to the defendant's objection that the evidence in immaterial and irrelevant, the
following statement may be introduced in evidence by the
petitioner as if the same were made by the defendant, Gil_pin Willson, as an adverse witness introduced by
page 258 rthe petitioner.
The books of Willson Bros., a partnership,
show that between June 11 and August 7, 1936, Willson Bros.
sold to American Metal and Furnishing Company, a contractor doing certain work on the building of the Augusta
National Bank of Staunton, in the City of Staunton, the
following:
33 0 gals. of inside paints, that is to say, 22 gals.
No. 1825 and 110 gals. of flat white, at $1.90
per gal., aggregating
$46.80
The cost net to the seller was $1.64;
9;4 gals. of outside paint at $2.75 per gal., being
2 gals. of -outside white, 2 gals. of Pure House
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gray, and 534 gals. of Yellow R. stone, aggregat$25.39
mg,
The net cost to Willson Bros. of outside white and Pure
House gray was $2.29 per gallon; of Yellow Rose stone,
$2.29 per gallon:
It is further agreed that counsel for the petitioner himself examined said records.
Counsel for Petitioner.
J.M. Perry,
Counsel for Defendant.
March 24, 1938.
page 259 ~

W. H. Steele recalled:
DIRECT EXAMINATION

By Mr. Nachman:

Ql. At our last meeting you were examined with reference to a note executed by Mr. Cooksey. At that time you
stated that the original note, you thought, had been delivered
to Cooksey when he executed a renewal, that being a supposition on your part. I will ask you if you have since that
time discovered the original note ?
A. I have.
Q2. Is that the note (handing witness a paper) ?
A. Yes, sir.
Q3. There appears to be the initials, "O. K. G. W." on
that note: Do you know whose hand-writing that is?
A. Mr. Gilpin Willson, Sr's.
Q4. There appears to be a letter attached to that note:
,vm you state who the letter is from and whether it concerns that note or not and who is it addressed to?
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A. The letter is in regard to th~s note and it is from
Mr. Cooksey, and is addressed to Mr. Gilpin Willson, Sr.
Q5. I will ask you to file that note and that letter with
your deposition, marking them "Plaintiff's Exhibit Nos.
N and O" respectively?
A. I file same, marked as requested.
Q6. Can you say whether or not this note which I have
just handed to you, and which is marked as "Plaintiff's exhibit No. N", is the original note?
A.- It depends upon what you speak of as an orpage 260 riginal. This is the note, the obligation of Cooksey,
which I was holding and against which I was
holding his salary, and he got Mr. Willson's approval to
hold it over.
Q7. This note seems to be dated May 19, 1936, and is
due September 1, 1936: Is that the first note that the
Staunton Military Academy had of Mr. Cooksey's with
reference to this obligation?
A. As well as I can remember it is.
Q8. This letter which is attached to this note does not
seem to be dated: Can you state where you found this let.·
ter?
A. My brother found it and gave it to Billy Kahle; it
was in the Staunton Military Academy files, I understand.
Q9. The letter was attached to the note at that time?
A. Yes, sir, that is correct.
Mr. Perry: The introduction of this note and the letter
in evidence, of course, is not objected to. Objection is made,
however. to the question whether that is the original not~,
f 0r the reason that the letter accompanying it show$ that
it was intended as a renewal of a then existing note, the
letter being one to Mr. Willson, asking leave to renew a
j)rior note and giving the maker's reason for it.
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Q 10. The note was offered .in evidence at our last sitting, of which a copy is included in the record ("Plaintiff's
Exhibit No. M ", page 185) appears to be drawn October
1. 1936, due in 60 days, and being for the same amount,
$200.00: This copy, as I understand it, is a repage 261 rnewal of the note which I just handed you (Plaintiff's Exhibit No. N") ?
A. Yes, sir.
Qll. Prior to May 19, 1936, that being the date of the
note which I just handed you this morning (Plaintiff's
Exhibit No. N") did A. T. Cooksey have any note under
which he was indebted to the Staunton Military Academy?
A. Not that I remember of. I cannot say as a matter of
memory; I have no record of any note.
Q 12. I ·hand you a memorandum and ask you wh~ther
you compiled that from the records and books of the Staunton Military Academy (handing witness a paper) ?
A. I did.
Q13. Using that memorandum solely for the purpose
of refreshing your r~collection, can you tell ·us what prices
Willson Brothers charged Staunton Military Academy for
both outside and inside paint, for the period of June, 1935,
to September, 1936?
A. $3.10 for outside paint and $2.50 for flat, or inside
paint.
Q14. Both of these prices being subject to a ten percent
discount?
A. That is correct.
Q15. The net cost to Staunton Military Academy for outside paint would be $2.89 per gallon, and for inside paint
$2.25 per gallon?
A. Yes, sir.
page 262r

CROSS EXAMINATION

By Mr. Perry:
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Ql. You have testified with reference to Wilson, Lin-·
vill and Parry ( formerly Stockwell, ,vilson and Linvill)
and their audits; and, I believe, you haye said that in each
year they would make a report of audits. I here hand you
what purports to be the reports of audits, signed by Stockwell, Wilson and Linvill, and Wilson Linvill and Parry, as
follows:
Report of Audit for the year 1922-1923, including Revised Balance Sheets of June 30, 1920, 1921 and 1922;
Report of Audit for the year 1923-1924;
Report of Audit for the year 1924-1925;
Report of Audit for the year 1925-1926;
Report of Audit for the year 1926-1927;
Report of Audit for the year 1927-1928;
Report of Audit for the year 1928-1929;
Report of Audit for the year 1929-1930;
Report of Audit for the year 1930-1931;
Report of Audit for the year 1931-1932;
Report of Audit for the year 1932-1933;
Report of Audit for the year 1933-1934;
Report of Audit for the year 1934-1935;
Report of Audit for the year 1935-1936.
That is, in each case for the year an audit was furnished
on June 30th of that year. Will you please look at these
several audits and ascertain whether these audits are signed
by Stockwell, vVilson and Linvill, or Wilson, Linvill and
Parry, as the case may be, and state if these are the
reports of audits referred to by you; and, if so,
page 263, }-file them with your deposition, marking them "Exhibit Audits"?
A. These appear to be copies of the ones I have at school
from which I get my information. They do not all appear
to be signed. I file them as requested.
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Mr. Nachman: The introduction of these audit reports is
.ohjected to on the ground that they are irrelevant, immaterial
and incompetent to the issues in this cause. Counsel for
Plaintiff fails to see what bearing these matters could have
upon the issues here, unless there is some bearing which fails
to call · itself to my mind.
Q2. These audits were made when you were Treasurer
of the school ?
A. Yes, sir.
Q3. You were present and knew of the audits?
A. Yes, sir.
Q4. Please turn to the Cooksey note, which you have introduced. The petty cash was in your hands as treasurer?
A. Yes, sir.
QS. And completely under your control?
A. Yes, sir.
Q6. In the Audit for the year 1933-1934, at page 1, as
of July 12, 1934, the Auditors say the following:

"We have confirmed the cash. It consisted of:
Bank deposits subject to check
$10,359.68
Petty cash Fund,
2,000.00
$12,395.68

page 264 ~

Included in the Petty Cash are the following
personal checks:

6/19/34 A. T. Cooksey, National Valley
Bank,
2/28/34 R. Bender

$225.00
300.00
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$525.00

That check of Cooksey, does that furnish the original of
1he Cooksey's notes that we have been referring to?
A. I am not sure. The way we handled advances to the
faculty or to the laborers was to put a check in the cash
drawer. A man drew a check and post-dated it until he
received his salary check and then I cashed it. Whether
that was the original of that, I cannot tell.
Q7. At this time, July 12, 1934, the session· of the school
had ended, an4 Cooksey had received his full pay for that
year?
A. Yes, sir.
Q8. And that advance had been made by you from petty
cash, and was evidenced by his check, and that check was
needed for the purpose of balancing your petty cash, was
it not?
A. Yes, sir.
Q9. Turn now to the audit of 1934-1935, at page 3, where
the following appears :
"ADVANCES TO EMPLOYEES AND OTHERS

$1,000.00:
This includes :
H. T. Cook."ey, Instructor-.note dated June 19,1934, $225.00
R. Bender-note dated July 9, 1934,
$450.00
This was reduced June 22, 1935, when
Major W. H. Steele personally paid
150.00
leaving a balance of
page 265 rFrancis Duggan, Instructor-note dated
June 18, 1935,

300.00
200.00

Gilpin Willson, Sr. vs. William G. Kahle, II, et als. 347

William H. Steele
R. L. Wenger-advance on account of comrµissions,
150.00
1935-1936,
60.00
L. B. Steele-loan June 22, 1935,
10.00
\V. H. Kahle-June 27, 1935,
5.00
Joseph Taylor-personal check dated June 27, 1_9'35,
50.00
Philip W. Seipp, Jr.-personal check June 28, 1935,
$1000.00

These items do not belong in the Petty Cash Drawer but
that is where we found them. The total is high. It is
customary for corporations to refuse accommodations to
employees except as advances against expense accounts where
benefits will accrue. We suggest thaf in the future no
accommodations be made except upon the written approval
of the president."
It appears from that, that the Cooksey note was dated
June 19, 1934, for $225.00,. and in the previous audit to
·which I called your attention, as of July 12, 1934, the
check of Mr. Cooksey, for $225.00, dated June 19, 1934, was
listed, so that you did take Mr. Cooksey's note for that indebtedness, did you not?
A. As a matter of fact, the note in the place of the check;
the note must have been accepted.
QlO. So, this note is actually a note taken by you as
Treasurer to balance your cash and to offset a loan, or a
check of Mr. Cooksey's which you had in your petty cash
on July 12, 1934: That is correct?
A. Yes, sir. I would like to make a further
page 266 rstatement regarding that. The reason I insisted
on Mr. Willson as president of the corporation endorsing that note before I paid his final salary at that time
was because of my experience with Mr. Cooksey, and, there-
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fore, I wanted it paid, and I had the money out of his salaiy
to pay it, and I refused to renew the note unle~s Mr. Willson took the responsibility.
Qll. Then you personally took the matter up with Mr.
Vvillson?
A. Mr. Cooksey did.
Q. You said you refused. to take the renewal without the
approval of Mr. Willson?
A. I refused to relinquish Mr. Cooksey from his obligation in the cash drawer when I had sufficient of his salary
to pay it, unless Mr. Willson approved of continuing it for
another year, and I phoned Mr. vVillson accordingly.
Q12. Turn now to Audit for the year 1935-1936, page 3,
in which the Auditors have this to say about advances:
(;Advances $1,210.00:
The advance to Mrs. Whitehead $500.00 was made on
December 4, 1934. The charge to William H. Kahle $210.00
is- for seven months board prior to March 1, 1936. The
$300.00 due by R. Bender represents old advances. The
note of H. T. Cooksey is dated May 19, 1936, due September
'i, 1936, for $200.00."
·
That note, dated May 19, 1936, due September 1, 1936,
for $200.00, is the identical note which you have introduced this morning (Plaintiff's Exhibit No. N"), is it
not?
page 267 ~ A. It is as far as I know.
Q13. So, instead of being a loan made by Mr.
\i\Tillson to an instructor and there being no preceding note,
in fact this advance to Mr. Cooksey began through your
letting him have that amount of $225.00 out of the petty
cash in your charge, and your taking his check for it in
1934, then replacing that w1th a note in 1934, which was
regularly renewed throughout 1935 and up into 1936?
That is correct?
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A. As far as I recall.
Ql4. Why did you say he had never given any note prior to
this note in 1936?
A. I am not sure he gave a note; the obligations were in
the shape of checks.
Mr. Nachman: The witness did not state, on direct examination, that there was no note prior to May, 1936. All he
stated was that, to the best of his recollection, this was the
first note.
Mr. Perry: The record speaks for itself.
A. (continued) During the time Mr. Cooksey was there,
I had advanced him on his monthly salary numbers of checks
which he paid, as many other. members of the faculty have
done in the past and still do. I was responsible for the
advances as treasurer for the amount of money due by Cooksey. Finding he would not pay it voluntarily, I withheld
his salary and refused to turn it loose until he
page 268 rgot Mr. Willson's approval of it.
Q15. You said something about having a chance
to collect it?
A. I was withholding his salary to cover his obligation to
the school and that was my chance to clean up the matter,
because he would not fulfill his promise to me. I took it up
with Mr. Willson and told Mr. Willson over the phone, unless he approved it in writing, I would not carry the obligation another year, whether a note or check.
Q16. On June 30, 1935, the Auditors at page 3 say this:
"These items do not belong in the Petty Cash Drawer
but that is where we found them. The total is high. It is
customary for corporations to refuse accommodations to
employees except as advances against expense accounts where
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benefits will accrue. We suggest that in the future no accommodations be made except upon the written approval
of the president."
That matter came up before the Board of Directors at the
annual meeting?
A. I do not recall. I have had no instructions from the
·President or the Board not to advance a nickel out of the
cash or otherwise.
Q17. Who settled this item of Re Bender's of $300.00,
after you paid the $150.00?
Mr. Nachman: The question is objected to on the ground
that it has no bearing on the issues in this case.

~

A. He still ovves a part of that to the corporation; he has
been paying some on it this year.
page 269 r Q18. "Francis Duggan, Instructor-note dated
June 18, 1935, $200.00", you cleaned that up,
didn't you?
A. He cleaned it up.
Q19. You got it out of your petty cash?
A. Yes, sir.
Q20. "R. L. Wenger-advance on account of commissions, 1935-36, $150.00", was that cleaned up?
A. That was cleaned up; it was an advance on expenses
while travelling for the school.
Q21. "L. B. Steele-loan June 22, 1935, $60.00", who
deaned that up?
A. He paid it.
.
Q22. "W. H. Kahle-June 47, 1935, $10.00", that is the
{Jetitioner whose name is now W. G. Kahle, II?
A. Yes, sir.
Q23. Who cleaned that up?
A. He cleaned it up.
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Q24. It is not cleared at the time of the next audit, however, for the audit for 1936 shows $210.00 advanced to W.
H. Kable for seven months board prior to March 1, 1936:
VVas not ·$10.00 of that the same $10.00 referred to in the
previous audit?
A. No, sir.
Q25. "Joseph Taylor-personal check dated June 27, 1935,
$5.00", was that paid?
A. Yes, sir.
Q26. "Phillip W. Seipp, Jr.-personal check June 28,
1935, $50.00", who was Seipp?
A. A cadet.
page 270 r Q27. Did he pay that?
A. As far as I know; it is not in the drawer, so
it must have been paid.
Q28. Don't you know these things?
A. Yes, sir.
Q29. So, the Cooksey note produced in this case represents
what is left of your advances out of the cash in 1934?
A. Out of what year, I don't know; out of cash advanced
by me, but it would not be in the cash drawer today, if Mt.
,vmson had not approved it.
Q30. Cooksey, since that audit, has paid $50.00 on account
this note?
A. Yes, sir.
Q3 l. So the amount he owes is now $150.00?
A. Yes, sir.
Q32. The petition in this case declares that Mr. Willson,
during the time he was President, incurred very large losses :
,vhat was the date of Colonel Russell's death?
A. I have forgotten ; it was in June, 1933 ; the latter part
of May or the first of June, 1933.
Q33. Turn to page 4 of the audit filed for the year ending
June 30, 1933, which was the last year that Colonel Rus~ell was President of the school, and the audit says:
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"The income from tuition, board, fees and miscellaneous
credits, not including Quartermasters' Department, dropped
to $210,992.65 from $368,715.88.
Ref erring to Schedule IV, it will be noticed that tht:
aYerage enrollment dropped to 253.6,"- - -pa.ge 271 ~

Turn to page 5, of the audit for the year ending June 30, 1932, and the audit says:

"The number of boys enrolled in the last year averagec
425.5 as compared with 547.4 in the term ended June 30th
1931, and with 625 in the term ended June, 1929.
The income from tuition, board and fees for the sam(
three years was respectively $357,215.73 during the yea1
just ended, $463,604.16 and $497,578.84."
That is to say for the year ending June 30, 1933, fron
the preceding year, the income had fallen off approximatel)
$150,000.00, and approximately $100,000.00 from the yeai
preceding that, and approximately $130,000.00 from the yea1
next preceding that : Is that correct?
A. If that is what the audits say, that is correct.
Q34. In Schedule II, page 9, of the audit for the year 1931
1932, it appears that, before recognizing income from th
Quartermaster's Department, the school had gone into th
red, $4,692.05, that is, a loss of $4,692.05, is it not?
A. That is right.
Q35. It also appears that the Academy in that year sol,
cadets goods amounting to $99,822.71, which cost $72,819.
69, and there was an inventory of $6,800.19, making a tota
0£ $79,619.88, showing a net profit in the Quartermaster'
Department of $20,202.83 : But for the Quartermaster'
Department that year and sales to cadets the school woul,
have lost heavily; would it not?
A. It would; that is true in several years.
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page 272 r Q36. Will you calculate, mentally if you wish
or on paper, the profit the school was making on
tbese supplies that year sold to cadets?
A. About 25 %.
Q3i That is right?
A. Yes, sir. I think I better make another statement in
l'egard to that; you may understand it or not. The military
and academic supplies included not merely uniforms and
athletic goods but all merchandise, such as books, stationery
and shoes, etc., which are furnished to cadets.
Q38. Turn to the audit for the year ending June 30, 1933,
which was the year of Colonel Russell's death, he having
died the last of May or first of June, 1933, and on page 4,
the Auditors say:
"The results of operation are set forth in Schedules II
and VII, which statements are in accordance with the. audited
books.
The loss from academic departments was $76,374.53.
Credits from the sale of military and academic supplies and
from interest on investments and miscellaneous items reduced this debt to $62,318.93. This amount is before recognizing the shrinkage in investments and before payment of
dividends, which latter items are reflected in the analysis
of the Surplus account on Schedule VII. If comparison is
desired with the 1931-1932 term, it is found in Schedule
III appended, and if it is desired to continue the same comparison with previous years, the page can be compared with
:orresponding schedules in the previous reports.
The cost of instruction, operation and adminispage 273 ~tration have been reduced to $282,433.01 as compared with $361,912.95 in the previous fiscal
vear.
The income from tuition, board, fees and miscellaneous
:redits, not including Quartermasters' Department, dropped
:o $210,992.65 from $368,715.88."
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So that, in the year which ended with Colonel Russell's
death, there was a dropping in income from tuition, board,
fees and miscellaneous credits from the preceding year of
approximately $150,000.00, and in the preceding year that
income had dropped nearly $100,000.00 from the next preceding year ?
A. Yes, sir.
Q39. The report also says: "It will be noticed that the aver,lge enrollment dropped to 253.6" as against 525.5 boys in
the preceding year? Is that correct?
A. Yes, sir.
Q40. The last two years of Colonel Russell's regime were
very disastrous years, were they not?
A. Pretty disastrous, partly due to his own ill-health and
inability to attend to his position, as well as to the depression.
Q41. The cause of that, from the Auditors' report, is the
falling off in attendance of some 300 boys : That is correct r
A. Yes, sir.
Q42. During that year which ended with Colonel Russell's death, I will ask you to turn to the latter part of Schedule II, page 8, and state if it is not a fact that there was c1
loss in the academic department of $76,374.53
page 274 rand a net loss from operations of $62,318.93?
A. Yes, sir, that is correct.
Q43. The first year after Coloenl Russell's death, Majo1
Sutherland was principal, was he not?
A. Yes, sir, he was.
Q44. Turn to page 4 of the audit for the year ending Jurn
30, 1934, and you will find that audit says:
"!he loss from Academic Departments was $73,093.89
After recognizing the transactions in Military and Aca
demic supplies, the interest received on investments and sav
ings accounts, the profit on securities sold, and miscellaneou:
items, but before the payment of dividends or Trustees' fees
the loss was $60,229.00."
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It appears in the first year after Colonel Russell's death,
while there was a great loss, it was cut down from the preceding year: That is correct, is it not?
A. Yes, sir.
Q45. It also appears in that year of Major Sutherlaqfs
regime, the average enrollment for the year was 239.3, which
was a falling off from the preceding year, when the enroll_nent was 253.6 boys.
A. That is correct.
Q46. Turn to the audit of 1934-1935, that is the year in
,vhich Mr. Hall ·was employed?
A. Yes, sir.
·
Q47. On page 3, the audit says:
"The operations of the year show fees from tuitions,
board, sciences, hospital, etc.-$166,345.82, leav>age 27 5 ring an excess of expenses over income before recognizing the Quartermasters' Department or
niscellaneous income, $85,580.94.
In addition there are credits resulting from the Military
.nd Academic Supplies-$5,780.61, interest on investments
.nd miscellaneous credits-$5,701.05, profit resulting from
he sale of investments-$3,328.12, leaving a loss from
perations (before dividends) of $70,771.16."
In that year did not the net loss include the amount of
,3500.00, incurred in getting rid of a contract with H. K.
~utcher?
A. $3000.00, I believe it was.
Q48. On page 8 of the audit, I find this notation :
"Balance of $3500.00 payment for cancellation of con·act (H. K. Butcher's) and for organization of "Coun~llors"-$500.00 was charged off in 1934."
So, Mr. Butcher was paid $3500.00?
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A. Yes, sir.
Q49. On page 8, there is also this notation :
"$6,500 payment to Mr. -Hall was in cancellation of contract: His current year's salary is included in Salaries, $16,494.29."

A. Yes, sir.
Q50. So, the actual loss from operation was $70,771.16
less this $10,000.00 of external expenses: That is correct?
A. Yes, sir.
QS 1. It also apppears that during that year, there was ar
average enrollment of 206.6, this statement being made or
page 9 of the audit. There had been a great de·
page 276 ~crease in that year, a decrease of some 33 students : Is that true?
A. If that is the audit, that is correct.
Q52. I turn to Schedule III, on page 9, which shows thi:
progressive decrease from the year, 1929, which seems f<
have been the most prosperous year the school experienced
and I find:
-In 1929, the enrollment was 625. boys;
II
II
In 1930, II
615.5 "
In 1931, "
",,
" 547.4 "
In 1932, "
" 525.5 "
II
II
In 1933, II
253.6 "
II
II
In 1934, "
239.3 "
II
II
In 1935,
206.6 "
"
That js as the audit shows, is it not?
A. Yes, sir.
QS3. Turn now to the audit for the year ending June 3(
1936, and on page 3, the audit says:
"The operations of the year show fees from tuitions, boarc
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hospital, etc., of $186,825.45 and costs of instruction, operation and administration of $235,850.39, leaving an excess of
expenses over income before recognizing the Quartermaster's .
Department or Miscellaneous Income $49,024.94.
In addition there are credits resulting from Military and
Academic Supplies of $11,687.67, interest on investments,
etc., $2,361.84, and $7,395.77 profit on the sale of investments
over the depreciated book value, producing a loss (before
dividends) of $27,579.66."
page 277 ~

That shows the losses had been cut down
tremendously?
A. They had.
Q54. It appears also from this audit, under Schedule III,
page 8, that the enrollment for the year, ending J ttne 30, 1936,
had been brought up from the low of 206.6 to 238.8: that is
correct, is it not?
A. Yes, sir.
QSS. Do you recall in what preceding year the Academy
had been taken out of the. red, had been turned from loss to a
profit by the Academic Department for a preceding year, if
any?
A. The first profit, I believe, we made for several years was
last year. As I recall the Academic or the operations loss was
about $7,000.00 or $9,000.00, but the net profit, the supply
mom made $15,000.00, which makes it show a net profit.
Q56. Do you remember when that was?
A. Last year, I believe ( 1936-1937).
Q57. I turn to the audit for the year 1922-1923, which was
just after Colonel William G. Kahle died, which audit contains
also "Revised Balance Sheets of June 30, 1920, June 30, 1921
and June 30, 1922," where it appears, on page 20, that the
income from ~oard, tuition and miscellaneous sources for the
year 1921, showed a profit of $15,591.52; a loss for the year
1922 of $26,865.72_; and a loss for the year 1923 of $4,590.80,
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making a total loss for the three years of $15,865.00, whid
was overcome by the sale of military and academic supplie~
at a profit for the three years of $67,027.77
page 278 rgiving a net profit of $51,162.77. That is to say
in the last years of Colonel Kable's life the schoo
was carried on out of selling goods to students, was it not?
A. That is true to a certain extent, but when you conside1
that Colonel Kahle was not on a salary but drew from his owr
business as he saw fit, as I remember, whether that audit ii
a true picture of things at that time, I don't know.
Q58. When the new Board of Directors went in, one o:
their first official actions was to raise tuition charges, was i
not?
A. I think so.
QS9. Do you remember what was Colonel Kable's indebted
ness to Staunton Military Academy at the time he died?
A. Some $50,000.00 if I remember c·orrectly.
Q60. That was charged off the books?
A. Yes, sir, I believe it was.
Q61. Turning to the matter of investments: Did you brin{
with you your bond book of the Academy?
A. Yes, sir.
Q62. Did you keep this book yourself? Is it in your hand
writing?
A. Yes, sir, I kept that.
Q63. You have exhibited a check, payable to Gilpin Will
son, October 17, 1929, at page 17 of your deposition, whid
check is marked "Plaintiff Exhibit No. E", and is found a
page 112 of your deposition, which you say was used in pur
chase of Commercial Credit bonds, which bonds, at page 3~
of your deposition, you state were sold on Decem
page 279rber 16, 1932 at par, and that there was no loss. Th
company issuing those bonds was the Commercia
Credit Company of Baltimore, was it not?
A. It was.
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Q64. Turn now to your bond book, which you have just
produced. That bond book is an official record of the Staunton Military Academy is it not?
A. Yes, sir.
Q6S. Turning now to the bond book, I find regarding Commercial Credit, description; date of purchase October 17th;
par value, $10,000.00; rate of return, 6%; net selling price
December 20, 1932, $10,000.00. With inscription, in ink,
'·sold by Robert ~arrett & Sons". Which is correct, your
record, or your evidence, that Mr. Willson sold that bond to
·
you?
A. Yes, sir, certainly. The question in my mind was who
purchased the bond and from whom. I am not denying they
were sold to Robert Garrett & Sons.
Q66. The averment in the petition is that Mr. Willson "on
numerous occassions sold to his trust bonds of a character not
C'ontemplated by the statute in such .cases made and provided,
which said sale of bonds has resulted in a loss to the trust i~
an amount of something over $25,000.00, not including interest upon the defaulting investments." That bond was sold
by Robert Garrett and Sons, according to your record. Your
evidence was that Mr. Willson had sold that bond to the
Staunton Military Academy. Which is correct?
A. The check was made payable to Mr. Willson as I recall.
It seems to me that I am talking about one thing
page 280 rand you another. The original purchase of the
bond for the school, I thought was the matter under
controversy, and I said, according to our records, the check
for the original purchase was made out to Mr. Willson.
Q67. According to your record, however, those bonds were
purchased from Robert Garrett & Sons?
A. No, sir, this refers to the sale of the bonds ( indicating
bond book)-"sold for", under that, "through Robert Garrett & Sons". That is what that means.
Q68. Do you still insist that these were Mr. Willson's
bonds?
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A. I have never made the statement they were Mr. Willson's bonds. I said the school check was made payable-to Mr.
VVillson.
Q69. Do you state those were bad bonds or "sour" bonds,
or a bad investment?
A. I have never said they were a bad investment.
Q70. As a matter of fact they were good in every respect,
were they not?
A. Yes, sir.
Q71. I notice there are notations in this book in pencil. For
instance, under the head of Maryland Mortgage and National Title Company bond, $5000.00, dated August 6, 1929, all
of which is written in ink, there is a pencil memorandum:
"Gilpin Willson", and the date of the purchase, and the
amount is in pencil also. All of it is in ink, except the date
of purchase and the amount paid for it is in ink, and there is
a pencil memorandum, "Gilpin Willson". When did you put
that pencil memorandum on it?
A. I do not remember.
page 2sq Q72. Why was it not put on as a part of the
original entry?
A. I suppose in checking through the books, I found a checl<
payable to Mr. Willson and I made that note.
Q73. Has that been done since this litigation arose?
A. It may have.
Q74. Has it not?
A. I would not say positively.
Q75. Would you say it had been done before?
A. It may have been done before the suit started, when th(
matter was in the hands of a lawyer in Richmond.
Q76. Some time in the last year or two?
A. Mr. Bazile; that was about a year ago; I was asked tc
get all this information; I imagine that was when it wa~
done.
Q77. I notice with reference to the bond of Seaboard Mort-
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gage Company for $1000.00, which you have testified was
bought with a check, payable to Mr. Willson, dated December 30, 1929, for $2034.17, and part of which check also was
the purchase price of a Brooklyn Post Office bond, that while
the whole entry as to the bond is in ink, there is a pencil notation added to it, "Gilpin Willson". Is that addition in the
same category as with reference to the other bond just referted to?
·
A. Yes, sir.
Q78. Thaf bond was sold at par, was it not?
A. If it so states, that is correct.
Q79. It states: "Net selling price February 14, 1931,
$1000.00", and it also appears that the interest was paid up
to the time of sale : That is correct, is it not?
A. Yes, sir.
.
page 2.82 t Q80. Will you find a First National Company
bond of February 28, 1930?
A. It was sold on April 22, 1930 at par.
Q81. Is Willson marked on that?
A. No, sir.
Q82. Have you any other description in this bond book of
this National Bond and Mortgage Company bond that was
bought on September 29, 1929?
A. The National Bond and Mortgage Company· bond was
exchanged for the National Consolidated Bond Corporation
bond.
Q83. Turn back to the first description of that bond that
you just gave me, the other description of it. Will you please _
look at this description here, which contains no reference
to Gilpin Willson,_ and read the pencil memorandum on the
margin, which has been erased?
A. Russell, Griffith, Shultz, Incorporated, Staunton, Virginia.
Q84. Before Russell, Griffith, Shultz, Incorporated, Staunton, Virginia, is not the word, "from", there?
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A. \"es, sir.
.
Q85. Why was that memorandum made?
A. Because, evidently at the time, I thought it was bought
from them. What was my reason for erasing it, I do not
know, but I suppose it was because I could not find it from
the bills from them. I checked all the payments from the
pc:!ople from whom the bonds had been purchased. It may
have been I could not find that bond in that lot.
Q86. Why did you erase it?
A. \"ou ask me a question I cannot answer, unless that is
the reason I just stated.
page 283 r Q87. It appears from these audits in each year,
beginning with 1927-1928, the Auditors made a
list of the investments of the Corporation: That is correct,
is it not?
A. I do not know unless I see the audits; they usually made
a list each year. ·
Q88. In the audit of 1928-1929, which is of June 30, 1929,
ai page 11, it appears that the Staunton Military Academy /
had securities of the par value of $155,000.00, all of which
were at par, except the Mortgage Security Corporation bond
for $5000.00, which was listed at $4,979.00. At that time,
there had been no loss on investments : That is correct?
A. I would say without even reading that, that, at that
time, there was no loss in investments.
Q89. I turn to the audit for the year ending June 30, 1930,
at page 11, at which time the Staunton Military Academy
had securities of the par value of $217,000.00, and of the
book value of $216,540.31, and included in the list is the
1\faryland Mortgage and National Title Company bond of
$5000.00, which was purchased on August. 6, 1929. It also
includes in the list $10,000.00 of First National Company
bonds, $1000.00 of which was purchased by the Staunton
Military Academy on February 28, 1930. That is correct
is it not?
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A. That is not correct. We had two bonds, one for $10,000.00 and one for $1000.00.
Q90. The list, however, of the Auditors does not show
any such thing?
page 284r A. I am taking my book for it, we did own it
( referring to bond book).
Q91. $1000.00 of these bonds which was purchased by
the check had been sold on April 22, 1930?
A. That is not correct. The First National Company bond
for $10,000.00, of which 10% has been paid in liquidation.
Those bonds have been depreciated off the books.
Q92. This morning you testified that Staunton Military
Academy, on February 28, 1930, bought a bond for $1000.00
of First National Company, giving to Mr. Willson a check
for $1,006.87. You also testified that was sold on April
22, 1930, for $1016.16. Now, that bond evidently is a different bond than this $10,000.00 of First National Company
bonds shown in the Auditors' report of 1930. I asked if
the company had not already $9000.00 of these bonds and
put $1000.00 to it, and you said, no, that was not so. I see
this audit having been made on August 1, 1930 and that those
bonds having been disposed of on April 22, 1930, it would
not appear in this investment list: That is correct, is it not?
A. That is correct.
Q93. I notice from the audit of June 30, 1933, under
Schedule V, at page 11, that the Staunton Military Academy had commenced to set up a reserve against depreciation or bonds : That is correct?
A. Yes, sir.
Q94. In that Schedule appears a Brooklyn Post Office
50 1936 $1000.00 bond, against which no reserve is set up ..
·
That bond is a bond which was purchased ,out of
page 285 ra check for $2034.17, dated December 30, 1929,
along with a Seaboard Mortgage Company bond
for $1000.00, a check payable to Gilpin Willson, is it not?
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A.' That is right.
Q95. At the time of this audit of June 30, 1933, when no
reserve was put against the Brooklyn Post Office bond, that
bond .was worth par?
A. Not necessarily.
Q96. Explain that, please?
A. In setting up reserve, I had nothing to do with it; it was
arranged between Mr. Willson and Mr. Linvill.
Q97. Nevertheless you saw the audit?
A. Yes, sir.
Q98. You were acquainted with market conditions?
A. I was not at that time.
Q99. You made no objection to the listing of that bond
at $1000.00?
A. I made no objection to any listing; I was not consulted .
. ·. QlOO. I notice also at that time, in June 30, 1933, when
reserves- were being put up, against the $5000.00 bond of the
Maryland Mortgage and National Title Company, whic~
J1ad been bought on August 6, 1929, there was a reserve of
$3,250.00: Is that correct?
·
A. Yes, sir.
QlOI. You say you know nothing about that reserve?
A. _I had nothing to do with making the reserve. The same
answer will answer as to all of these.
. -Q102~ Can you tell what profit on the purchase of bonds,
Staunton ]VIilitary Academy has made up to 1936?.
page 286 ~ A. I could not state from memory; the audits
will show that; I am willing to take the audit on
that.
Ql03. Can you te11 what loss there has been, except for
the $10,000.00 of National Bond and Mortgage Compa~y
bonds with which we are not concerned? What loss there
has been on the other bonds?
A. No, sir, because the element of present value plays an
important part. The market valu~ as of today plays an
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important part. We are still carrying some of those bonds.
Q104. Are any of these bonds that you have declared wert
bought from Mr .. Willson still being carried, other than the
Brooklyn Post Office bond?
A. We have the Mortgage Bond Company of Maryland,
Incorporated, which was taken in exchange for the Mortgage Company of Maryland bond for $10,000.00. The Nat:onal Consolidated- Bond Corporation's bond for $10,000.00,
which was in exchange for the National Bond and Mortgage Company's bond for $10,000.00.
QlOS. I notice in the audit of June 30, 1936, there is shown
a profit on investments sold of $7,395.77. This appears on
page 7, under the caption, "Statement of Profit and Loss".
It is a fact, is it not, that in that year, ending June 30, 1936,
the greater part of the investments of the Academy were
realized upon, in order to pay for new buildings?
A. That is correct.
Q 106. The investments in that particular year showed a
profit of $7,395.77?
A. Yes, sir.
page 287~ Q107. With the exception of that National
Title Company bond, which was deposited in
Chicago, for $10,000.00, and with which we are not concerned in this case, do you know of any other bonds disposed
of at a loss? ·
A. I cannot recall any.
REDIRECT EXAMINATION
By Mr. Nachman:
Q 1. Referring to your bond book, under the page referring to the Commercial Credit bond, there is a notation which
Mr. Perry referred to as being in ink: "Sold by Robert Garrett & Sons" : Does that notation refer to the person from
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whom you purchased the bond, or through whom you sold
it?
A. The person through whom it was sold.
Q2. That is, when the Academy disposed of it?
A. Yes, sir.
Q3. Of these bonds for which the checks were made payable to Mr. vVillson, and which totalled approximately $28,000.00 par value, I understood the Commercial Credit bond
was sold at par for $10,000.00?
A. Yes, sir.
Q4. I also understood from your testimony that the Seahl)ard Mortgage Company bond for $1000.00 was sold on
February 14, 1931, for par?
A. Yes, sir.
QS. The bond of the First National Company
page 288 rfor $1000.00, which was sold on April 22, 1930,
you testified, on your direct examination, at page
19, that it was sold to Mr. Willson: Is that correct?
A. Yes, sir, according to my memory.
Q6. If this bond was purchased from him, it was later
ta ken back again by him and the Academy sustained no loss?
A. Yes, sir.
Q7. Aside from the $10,000.00 Commercial Credit bond,
and the $1000.00 Seaboard Mortgage Company bond and
the $1000.00 first National Company bond, or the total of
$12,000.00, the Academy has sustained a loss on all the
remainder of the bonds, with the exception of the three
j nst mentionecl?
A. Yes, sir.
Mr. Perry: This answer is objected to for the reason that
the examiner states they have sustained a loss, while the witness said the company has these bonds at the present time
and has not disposed of them.
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Q8. Referring to a loss and to your previous answer, it
d:d disclose that some of these bonds were still in the possess ion of the Academy: I will ask you whether the market
value, or the interest rate that they originally paid, is being
1·eceived by the Academy?
A. No, sir.
Q9. Is the market value anywhere near par?
A. The market value of those exchanged bonds, one of
them-I forget which-is about $75.00 this year,
page 289
was on my last inquiry.
Q 10. What about the Brooklyn Post office
bond?
A. I consider that worthless ; not even getting interest,
right now.
Q 11. The Maryland Mortgage and National Title bond
of $5000.00, what about that?
A. We received for that; we have capital stock of that
company for $1250.00, in exchange for the $5000.00 bond.
Ql2. Considering the par value of the stock at $1250.00,
there was a lost of $3750.00 on the principal of that?
A. Yes,. sir.
Q13. Do you know anything about the value of that stock?
A. No, sir, I do not.
Q14. Is it paying any dividends?
A. It is not.
Q 15. Going back to the Cooksey note : Did I understand
correctly your answer to one of Mr. Perry's questions, that,
on the date of the note which was introduced this morning,
on May 19, 1936, Cooksey was indebted to the Academy,
whether by previous note or post-dated check or open account, in the sum of $200.00?
A. That is correct.
Q16. And that you were holding back sufficient of hi~
salary to take care of that obligation and refused to deliver
it to him unless Mr. Willson would authorize the acceptance
of the note?

ror
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page 290 ~

A. That is correct.
Q17. And Mr. Willson did so authorize it?
A. Yes, sir.

Further this deponent saith not.
Signature waived.
W. H. STEELE.
Mr. Nachman: The Petitioner at this point rests his
case in chief, except for certain documents that it may be
necessary to introduce.
Mr. Nachman: At a former hearing, page 157, Q. 11, Mr.
Steele was asked to produce the bill of Wilson, Linvill & Parry for the 1936 audit, which he recollected as being $750.00.
This account is herewith filed, marked "Plaintiff's Exhibit
No. P", and shows the charge was $671.00.
And at page 159, Q. 7, Mr. Steele was asked to produce
the invoice of Wilson, Linvill & Parry for the 1935 audit,
amounting to $1,989.00. This invoice is now produced and
filed, marked "Plaintiff's Exhibit No. Q".
page 291 t

PLAINTIFF'S EXHIBIT NO. N.

$200.00 DUE Sept. 1, 1936 STAUNTON, Va., May 19, 1936
Sept. 1, 1936 after date I promise to pay to the order of
Staunton Mil. Acad. negotiable and payable at the
NATIONAL VALLEY BANK OF STAUNTON
At Staunton, Va.
without offset Two Hundred and no/100
Dollars
for value received. The maker and endorsers of this note
waive demand, notice and protest. The maker of this note
hereby waives the benefit of the Homestead Exemption as to
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the obligation thereof, and the endorsers hereby waive the
benefit of the said exemption as to the obligation of said
note and as to the obligation of endorsement of the same.

% Jalni and Ollier Engraving Co.

A. T. COOKSEY
Post Office Address
S. M. A.

Chicago, Ill.

0.K.

G.W.
page 292 r

PLAINTIFF'S EXHIBIT NO. 0
VANCE HOTEL
Statesville, N. C.
Box 5123,
Biltmore, N. C.

Mr. Gilpin Willson, Sr.
Staunton, Va.
Dear Mr. Willson:
My note which you very kindly consented to ltold for me
over the summer months is past due. I have tried so ·hard.
to scrape up enough to take this up, but have not been able
to do so. I will not be able to borrow from my new employer yet, and I think to ask him for a loan now would be
very disastrous to me .in my new job. You have been more
than goocl to me in this and I hate to ask for an extension.
However, my baby will be ·born any day now, and I am of
course faced with a hospital bill which will take all I've been
able to s~rap together. Will you please let me renew this
note until. December 1. I promise to get the money somev,there by that time, and I will of course pay the interest on
the note.
Please try to see your way clear to help me with this one
more time, and I'll be forever grateful to you.
I plan to return to Staunton as soon after the arrival of the
baby as possible, and I will come to see y9u. I was in Staun-
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' ton Sunday two weeks ago but could not find you.
Very truly Yours,
TOM COOKSEY.
pr1.ge 293 r

PLAINTIFF'S EXHIBIT NO. P.
WILSON, LINVILL & PARRY
Certified Public Accountants
Twelve South Twelfth Street
Philadelphia
August 10th, 1936.

Staunton Military Academy,
Staunton, Va.
TO WILSON, LINVILL &-PARRY, DR.
To services rendered in auditing
books as per report dated
July 10, 1936
$550.00
Preparation of tax returns
121.00
$671.00

--Staunton Military Academy
PAID

0. K'd. by
Gilpin Willson.

Aug. 17, 1936
Staunton, Va.

. .
page 294 r

. . . . . . . . . . .

PLAINTIFF'S EXHIBIT NO. Q.
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WILSON, LINVILL & PARRY
Certified Public Accountants
Twelve South Twelfth Street
Philadelphia
October 15, 1935.
Staunton Military Academy,
Staunton, Va.
TO WILSON, LINVILL & PARRY, Dr.
For services rendered

$1,989.00

---

Staunton Military Academy
PAID

O.K.

Oct. 17, 1935

Gilpin Willson.
A-9 .

Staunton, Va.

page 295~ STATE OF VIRGINIA,
County of Augusta, to-wit:
I, E. S. Bumgardner, a Notary Public, in and for the
County of Augusta, in the State of Virginia, hereby certify that the foregoing depositions, taken on behalf of Petitioner, in the cause of Wlliam G. Kable's Executors V.
\i\Tilliam G. Kable's Trustees, on the Petition of William G.
Kahle, II, v. Gilpin Willson, Sr., were taken by me at the
times and places and for the purpose mentioned in the captions thereof.
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My Commission expires on the 28th of February 1943.
Given under my hand this the first day of September,
1938.
E. S. BUMGARDNER
Notary Public
Augusta County, Virginia.
page 296~In THE CORPORATION COURT OF THE
CITY OF STAUNTON

Vv.

G. KABLE'S EXECUTORS,
vs.

V./. G. KABLE'S TRUSTEES,
On the Petition of W. G. Kable, II, v. Gilpin Willson, Sr.
The deposition of William G. Kahle, II, and others, taken
before me, E. S. Bumgardner, a Notary Public, in and for the
County of Augusta, in the State of Virginia, pursuant to adjournment taken on February 24th, 1938, to the taking of
Plaintiff's depositions, on June 17th, 1938, between the hours
of 10:00 A. M. and 6:00 P. M., in the office of J. Martin
Perry, Attorney, in the Masonic Temple, Staunton, Virginia,
to be read as evidence on behalf of the defendant, Gilpin Willson, Sr., in the Chancery cause now pending in the Corporation Court for the City of Staunton, under the style o~ W. G.
Kable's Executors, vs. W. G. Kable's Trustees.
PRESENT:
Joseph I. Nachman, Attorney, for Petitioner;
· , J. Martin Perry, Attorney ~-or Defendant.
NOTE:
It will be noted that the first page of the Defendant's depositions is numbered page 224. This is due to the fact that
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originally Plaintiff's and Defendant's depositions were found
under one cover. The Defendant wishing to file his depositions at this time, and the Plaintiff wishing
page 297 rto delay the filing of his depositions, they have been
separated and marked vol. I and vol. IL
E. S. BUMGARDNER, N. P.
page 298 r WITNESS FOR DEFENDANT:
W. G. Kahle, II, a witness· of lawful age, called as an ad.verse witness on behalf of the Defendant, after being duly
sworn, testified as follows :
DIRECT EXAMINATION
By J.M. Perry:

Ql. You are the petitioner, W. G. Kahle, II.?
A. Yes, sir.
Q2. You were christened W. H. Kahle after your grandfather?
A. Yes, sir.
Q3. Your name was changed by the order of the Court
about the time this petition was filed?
A. Yes, sir.
Q4. When did you become 21?
A. June 4, 1933.
QS. How old were you at the time of your father's death?
A. I was eight years old, he died on the night of July 4th,
or the morning of July S, 1920.
Q6. What is your occupation?
A. My occupation is apprentice to the business manager of
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the Staunton Military Academy.
Q7. How long have you been working for the Staunton
Military Academy? .
A. Approximately two and a half years.
Q8. Where were you educated?
A. I w~s educated at the Staunton Military Academy.
Q9. You mean from the beginning?
A. I attended the Chevy Chase Country Day
page 299 rSchool, known as the Cobb School, in Chevy Chase,
Maryland, about the year 1923; that is my recollection; and I went from there to the Public Schools of Richmond, the \i\Tilliam Fox School; and before I attended the
Cobb School, I went•to the Ginter Park Community School.
I also went to Binford Junior High School; and after that
time, I moved to Greenwich, Connecticut, and went to Edgewood School, and from Edgewood School, I came to Staunton Military Academy, which I quit at Christmas, 1932.
QlO. What year did you enter the Staunton Military Academy?
A. I think it was in September, 1930.
Ql 1. You were there just the one session?
A. No, sir, three and a half session, from 1930 until
Christmas, 1932.
Q 12. Did you ever graduate at any school?
A. I did not.
Q13. What class in the Staunton Military Academy did
you reach?
A. I could not tell you exactly ; I had some mixed units,
and at the termination of my work, as to units, I could state
as to class.
Q14. You were nowhere near graduation in any subject?
A. I was.
Q15. Which one?
A. English.
Q 16. How many years had you taken it?
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A. Four.
Q17. How many years had you taken it?
page 300 r A. Three years to my knowledge.
Q18. How many years more would it have
taken you to graduate at Staunton Military Academy if you
had completed every course and made every examination?
A. Approximately two years.
Q19. You have had no business education at all?
A. Very little.
.
Q20. Have you any trade or profession?
A. I have.
Q21. What is that?
A. A professional singer in the City of New York and a
professional dancer.
Q22. You are a professional dancer and singer?
A. I have been.
Q23. What schools did you graduate from?
A. No schools. I am a professional because I received
money for my services in some performances.
Q24. Who from and for whom did you work as a professional singer and dancer?
A. I could not give you off hand the dates or the names of
the people ; I danced and sang in the beer gardens of the
City of New York.
Q25. Was that before or after you came to the Staunton
Military Academy?
A. That was after my leaving the Staunton Military Academy.
Q26. Between 1932 and 1935?
A. Yes, sir.
Q27. When did you come back to be employed by the Staunton Military Academy?
page 301 r A. I was officially employed at Staunton Military Academy on July 1, 1936.
Q28. You were made a messenger between Mr. Steele's
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office and the President's office, or helping in the Canteen
as well?
A. If you wish to call it that.
Q29. What do you call it?
A. I call it a "hand-me-down", and it was handed me because possibly a fear of contemplating a suit that might be
filed.
Q30. Who was going to file the suit?
A. I was.
Q31. You had come to Staunton Military Academy after
being a singer and dancer in New York City, and the Board
of Directors employed you because they feared you would
bring a suit?
A. That is the way I would put it or interpret it.
Q32. How did you put fear into the hearts of the Board
of Directors?
A. I do not k"11ow; possibly from my observation of the
books of the Corporation, of the Staunton Military Academy, in which I found there were quite a number -of ques•
tionable figures.
Q33. Will you please for the benefit of the Court give any
of the questionable figures that you found?
A. The sales to Mr. Willson; the sales of Rowland to the
Corporation; the sales of Mr. Willson to Staunton Military
Academy _for drugs, paints and athletic supplies, bonds, for
the purchase of which he received checks from the Staunton
Military Academy.
page 302 r Q34. Were you a book-keeper?
A. No, sir.
Q35. Who helped you get these objectionable items?
A. I made the request of Major W. H. Steele, who happened to be treasurer, that he might produce to me the books
of the Corporation, the Minute books, as well as the other
books, so that I might examine them.
Q36. Did you examine the Minute Books?
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A. I examined the Minute books and all the Court records.
Q37. Don't you know that the Minute books were in my
safe, in my office, up until last July, and you never saw them?
A. I beg your pardon, I did see the Minute books ; I might
have seen them after you returned them to the Staunton
Military Academy safe.
Q38. I am speaking of the time when you had what you
call a "hand-me-down" job, because of fear of you : Are
you not mistaken as to the Minute books?
A. I examined the Court records in the Corporation Court
and the Minute books.
Q39. And Major Steele was helping you?
A. He did ~ot unless I questioned him as to certain items
I found in the Corporation books.
Q40. This "hand-me-down" job, how much did it pay you?
A. $10.00 per week.
Q41. And how long did it last?
A. It lasted until, I think, October, 1936.
Q42. It lasted a year?
A. Yes, sir.
Q43. From July 1, 1936, .you were officially employed?
page 303 r A. Yes, sir.
Q44. Then what did you get?
A. Then I received a salary of $100.00 per month.
Q45. And you also got your board free?
A. Yes, sir.
Q46. Was that from fear too?
A. No, sir, that was from what I might state as the courteous and right procedure in the manner of handling a
beneficiary of its trust.
Q47. Have you ever earned anything, except what you got
from Staunton Military Academy and from singing ai:id
dancing in New York?
A. Nothing other than odd jobs that I happened to go in.
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Q48. You read this petition before it was filed?
A. Yes, sir.
Q49. Who furnished your counsel the matter in this
petition?
A. I did.
QSO. Do you remember the date it was filed?
A. It was some time ago, around March, 1937, I think
it was.
QS 1. Do you recall that on the day it was filed, in your
presence, a copy of this petition was furnished to Mr. Brown,
of th~ Staunton Daily News or the Staunton Daily Leader?
A. I am aware of the fact.
QS2. You asked him, I believe, to give it the widest publicity?
A. I did; I told him I felt he should, and he could publish any part he wished, and as far as I was conpage 304 ~cerned, he could publish it in its entirety.
QS3. Did you ask him, "please to do so", or
"to do so"?
A .. I asked him to please give me the same amount of
publicity in this matter as he would any other citizen of
the City of Staunton, pertaining to any news topic that was
presented to him.
QS4. That petition was published practically in its entirety in the Daily Leader that same afternoon?
A. I would not say it was in its entirety; practically in
entirety.
QSS. You have stated that Colonel Kahle, your father,
died seized of a valuable estate: Did you know that from
actual examination of the appraisement and the papers in
this suit what the condition of his estate was when he died]
A. I learned from the Auditors' report of the value of the
Staunton Military Academy, the appraisal value of the school
itself; that it was a going concern and was paying.
Q56. Did you know that your father died tremendously
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indebted to every bank in Staunton, and tremendously in.
indebted to the Staunton Military Academy, and tremendously
volved with Woodward, a mercantile firm?
A. I did.
Q57. Did you know that after his death and up to the time
you became 21, your mother had received enormous amounts
in dividends from that school?
A. I did.
Q58. You had the benefit of these dividends by being supported by her, had you not?
A. I had.
page 305 r Q59. YOU stated in this petition "that since the
death of William G. Kahle, practically seventeen
years, Gilpin Willson, Sr., has held and still holds the threefold fiduciary capacity of Executor under the will of the said
vVilliam G. Kahle, Testamentary Trustee under the said
will, and a Director of the Staunton Military Academy":
Did you know that the estate of William G. Kahle had been
closed in this suit about 1924, so that the Executors were
through with their job?
A. I did.
Q60. Why did you say that Mr. Willson was still holding the office of Executor, as if the estate had not been
closed?
A. That was probably a technical error.
Q61. Technical errors such as this, because of the publicity
in a newspaper, may be rather damaging to reputations or
otherwise?
A. I see no way why the stating of the closing of my
father's estate would have any bearing at all, or have anything
to do with the issues involved in thi~ case.
Q62. I understood you commenced your investigation of
affairs of the Staunton Military Academy before you received
your "hand-me-down" position, and it was on account of
the fear of your investigation that you received your posi..:
tion: Is that correct?
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A. I felt after the investigation I had made and was pursuing of Mr. William C. Rowland, who was closely related
to Mr. Gilpin Willson, that they saw fit not to distrub me
any further as to my rights and what I felt was proper that
they should do as supposed friends of my father now
deceased.
page 306 r Q63. That is, you got your information before
you got your "hand-me-down"?
A. That is correct.
Q64. You state in your petition: "Your petitioner has
recently learned that the said Gilpin Willson, Sr., has during the entire time of the existence of the trust been guilty
of a most flagrant breach of trust and violation of his duties
to the estate for which he is acting as a fiduciary, in that
he has during: all that period sold drugs, paints, athletic
supplies and other merchandise out of the drug store of
~vhich he is a co-owner to the Staunton Military Academy,
to the extent of approximately $90,000.00."
Where did you get the $90,000.00?
A. From the corporation books, from checks payable to
Mr. Gilpin Willson.
Q65. Did Mr. W. H. Steele give you that information?
A. I went to the files and got the invoices and checked
the checks against the debits.
Q66. Who added the sums up?
A. I added them myself.
Q67. And Mr. W. H. Steele was helping you in all this?
A. If I requested it he helped me.
Q68. These files were in his custody as treasurer?
A. Yes, sir.
Q69. You were loafing in his office?
A. I was working.
Q69. At what?
A. To try to find out what the amount was that
page 307 rMr. Willson had been executing breech of trust
for.
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Q70. You say in your petition: ''practically all the insurance upon the trust property has been placed -with the
W. J. Perry Corporation, of which the said Gilpin Willson,
Sr., is a stockholder, and as your petitioner is informed, a
director."
Who told you that?
A. That is merely hearsay.
Q71. Did Mr. Steele tell you that?
A. Mr. Steele has never given that information to me in
any way.
Q72. Who told you?
A. That I cannot state.
Q73. It just blossomed in your mind?
A. You know Staunton and the type of people in Staunton, and some can be relied on and some cannot, and I picked
up a little here and there; and I undertook to examine the
books of the Perry Corporation and found they had received
a large sum of money.
,
Q74. You examined the books of the Perry Corporation?
A. I examined the books of the Staunton Military Academy
and found checks payable to the Perry Corporation.
Q75. And you saw they were for insurance policies?
A. Yes, sir.
Q76. Did Mr. Steele show you where to find that account?
A. He did not.
Q77. How did you know which books to examine?
A. I am familiar with the office; I was in the office the
year before I came to the school.
page 308 ~ Q78. You stated in the petition that Gilpin Willson, Sr., was a stockholder and director of the
vV. J. Perry Corporation: Didn't you know that was a lie?
\

-

Mr. Nachman: The question is objected to as being improper; a witness may make a statement and be sincerely and
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in good faith mistaken as to the truth of that statement and
counsel deems it highly improper to charge a witness in such
a manner as being a deliberate and intentional liar.
Mr. Perry:
Q79. To ease your feelings, didn't you know that was
. false?
A. I do not consider it was a lie, and I though formerly it was true; I have since found the statement was incorrect.
Q80. From ,:vhom did you get that information that made
you put that in your petition?
A. I merely assumed that; there were so many things
that were questionable in my eyes as to the dealings with
the Staunton Military Academy as a corporation, when men
were entrusted and trusted to administer the estate for
the. best interests of the beneficiaries under the will.
Q81. You assumed Mr. Willson was a director and stockholder of the W. J. Perry Corporation?
A. I did not.
Q82. How did it get in your petition?
A. I told you I assumed it; I did not tell him it was a
fact.
page 309 ~ Q83 Here it is stated as a fact?
A. He was incorrect in that statement.
Q84. Your next statement in this petitioner is : "practically all the printing has been placed with The McClure
Company, of which the said defendant was a stockholder and
director, though your petitioner is informed that he has
recently trans£ erred this stock interest to his son, Gilpin
vVillson, Jr.,"
A. That is approximately correct; the printing of the
catalogues and the annuals.
Q8S. In your investigation of these matters, didn't you
find the catalogues were printed by Stone?
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A. The catalogues were, the annuals and other printing
r.1atter, such as papers, stationery and things of that sort
were printed by McClure.
Q86. Did you or not find out whether the school had anything to do with the printing of the Annuals?
A. Yes, sir, I did later, after investigating I know that
Colonel T. G. Russell had a right to deal with Thomas H.
Russell, his brother,_ in connection with the. Annuals that
were sold to the cadets.
Q87. After being at this school for two years, didn't you
know enough to know that the Annual was printed by the
cadets?
A. That was for a while; it was later taken out of their
hands. I would not say it was printed by the cadets; it
was under the hands of Colonel T. G. ·Russell and he made
what money he could out of it, and after he found out
he was losing money, he tried to get the corporapage 310 ~tion to take it over and finally the Corporation
took over the Annual and the obligation to the
McClure Company.
Q88. Don't you know the Staunton Military Academy
has never recognized any indebtedness to the McClure Company?
A. That is correct.
Q89. Why did you say it took over the indebtednes?
A. The handling of the Annual was taken over by the
Staunton Military Academy.
Q90. Who told you "practically all the printing of the
Academy was done by The McClure Company"?
A. A check and examination of the invoices proved conclusively that it was.
Q91. How much did those checks amount to?
A. I could not say off hand.
Q92. What did you mean by making this statement :
That Gilpin Wil.lson was "a stockholder and director, though
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) our petitioner is .informed that he has recently transferred
this stock interest to his son, Gilpin Willson, Jr.,"?
A. I was misinformed; I was mislead as to that information, from hearsay, and I admit it.
Q93. Who gave it to you?
A. That I do not know.
Q94. You had hearsay information as to his being a
stockholder and director in the W. J. Perry Corporation and
also in The McClure Company, and you cannot . remember
who told you?
page 311 ~ A. I cannot.
Q95. Did you ask The McClure Corporation?
A. I did not; I finally found from Ed. Runnels, who
is, I believe, associated with his father in the McClure
Company.
· Q96. Didn't you realize this was a right grave charge
when you made it?
A. I did not.
Q97. You said in your petition that "Gilpin Willson had
been guilty of a most flagrant breech of trust and violation
of his duties to the estate for which he is acting as a fiduciary", and one of your averments is that "practically all
the ·printing has been placed with The McClure Company,
of which the said defendant was a stockholder and director,":
And now you say you did not realize you were making a
serious charge?
A. No, sir, I did not.
Q98. Why did you put it in your petition?
A. Because I thought at the time that it was correct, and
I have stated I found myself incorrect in that statement.
Q99. You say further in your petition: "all cleaning of
1miforms and school supplies has been placed with Woodward's Cleaning and Dyeing Works, Inc., of which the
said defendant ( Gilpin Willson) was, as your petitioner
believe~, a stockholder and director, though .al~o in this case
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your petitioner is informed that he has transferred his stock
interest to his son, Gilpin Willson, Jr." You know that is
false?
page 312 r A. I have since learned that it is incorrect.
QlOO. Did you make any effort to learn it before you gave your information to your counsel?
A. Only from an examination of the books.
QlOl. How did the books show you Gilpin Willson was a
stockholder?
A. They did not. I thought I had learned it from the books
of the Corporation, because checks were made out to the
Vvoodward Cleaning and Dyeing Works, Inc., and I presumed that Mr. Willson ,vas also connected with that corporation.
Q102. Did you presume that Mr. Steele was connected with
1'f?
...

A. I knew he was a stockholder.
Q 103. You presunied that Mr. Willson was? ·
A. I did.
Q104. You know that averment is false?
A. I do not deny it is false.
QlOS. You state in your petition: "Your petitioner further
charges that in a great many instances the sales of drugs,
paints, athletic supplies, etc., sold by the defendant ( Gilpin
\Villson) to the trust, were at exorbitant prices and far exceeded the retail price value of the product, taking into consideration its quality." How did you get that?
A. From my observation of prices of paints, etc., and from
other concerns that I questioned and went to see, such as
stores in Richmond, Bullington, for in~tance. I do not know
if in existence now, and from shopping around at different
places and questioning people.
page 313 r QI06. You went to Max Bullington?
A. I think it was his son.
Q107. He is a wholesale dealer in paints?
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A. That is correct, and also retail I think.
Q108. You got your information from Mr. Max Bullington?
A. From some employee there.
Q109. Who was the employee?
A. I could not state; I merely asked him for the prices he
was receiving for different articles and I compared them as
tn paints.
Q 110. Did you introduce yourself?
A. Yes, sir.
Q 111. You do not remember his name?
A. I do not.
Q 112. You asked him to give you prices of paints?
A. I did.
Q 113. Did you make a memorandum?
A. No, sir.
Q 114. Do you remember what you got?
A. No, sir.
·
Q 115. Were they wholesale or retail prices?
A. Some of both.
Ql16. And, on the strength of that, you told your counsel
that Willson Brothers had charged exorbitant prices?
A. I could go further into that, but I will not unless the
subject presents itself.
Q117. Will you please go further into it now?
A. I will say at this time, I am not able to answer that.
Q118. You made that charge on that informapage 314 ~tion that you got at Bullington's?
A. That and other information that has bee-..
brought out in this case.
Q119. What information?
A. As "to the prices Mr. Will$on charged for paint.
Q120. To whom?
·
A. The Staunton Military Academy.
Q121. Looking at those prices enabled you to say that
the charges were exorbitant?
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A. Higher than they could have been bought for from
other concerns.
Q122. What other concerns?
A. I imagine Mr. Ast's Hardware Store.
Q123. I want you to state, not "imagine"?
A. I am not in position to state.
Q124. You have never dealt in paints yourself, or bought
paints yourself ?
A. I have not.
Q125. Were you ever at a board meeting?
A. I have attended several board meetings, yes, sir.
Q126. Before you filed this petition?
A. No, sir; I did not; I never had the pleasure of attending a meeting of the board.
Q127. In this petition you say: "Since Mr. Timberlake's
appointment, the defendant has taken the attitude of attending meetings of the Board, but has very little, if anything to say, the only inference to be drawn from his conduct being that he does not approve of the membership of
the Board, or the views of its majority, and "if
page 315 ~the game can't be played his way, he won't play
at all." How do you know that?
A. I think you are trying to confuse me; I received this
information from my mother, Mrs. L. J. Whitehead, who
was formerly Mrs. W. G. Kahle. She gave me the information as to the attitude of Mr. Willson in the board meetings.
Q128. In the next paragraph you say: "With this malice
in his heart the defendant ( Gilpin Willson), evidently, in
anticipation of this suit,":
When did Mr. Willson ever hear from you that you were
c1.bout to sue him and how?
A. That I cannot recollect; I have had a talk with Mr.
\Villson once or twice, or in his drug store, about my employment, and he merely stated and acted very gruff about
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it. He merely said if you wish any employment you might
write the board a letter, and state what you desire to do, and
they will act on it at their discretion. I believe I did write .
the letter, as requested, but I did not state what I wished my
employment to be.
Q129. You did not state anything to Mr. Willson about
bringing suit against him?
A. Not that I can collect.
Q130. Why did you say in your petition that he "anticipated this suit" ?
A. Because he was so closely related to Mr. Rowland;
after suit against Mr. Rowland had been filed that, if he
did not have a change of heart, possibly he saw a suit would
be filed against him.
Q131. Where did you get "this malice in his heart"?
A. Possibly towards me and my mother, with
page 316 rthe little attention and courtesy he has shown her.
Q132. You state in your petition: "and in an
effort to arouse sympathy in his behalf, caused a statement
to be printed in the Evening Leader of June 10, 1937, said
statement being attached hereto marked "Exhibit A", to
the effect that he had resigned, effective at the next annual
meeting (July, 1937) as President and Director of the Staunton Military Academy, giving an account of "his stewardship" of the Academy, claiming credit to himself for everything that had been accomplished, and ignoring ·entirely the
efforts and services of his four co-trustees and co-directors,
in spite of the fact that the time that the school was under
his leadership it lost a total of $220,575.75, while under the
Presidency of Col. Thos. H. Russell, it made a total of $813,9~7.44. Your petitioner cannot permit the glaring misstatements in the said statement contained, and suppression of
facts which .might put this defendant in an unfavorable position, to go unchallenged. The "account of stewardship"
states "the first blow came when the Augusta National Bank
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ralled us for $20,000.00. S. M. A. had no money, so_ I borrowed on my own name, $10,000.00 from the National Valley Bank and Mr. Rowland borrowed on his name $10,000.00
in Philadelphia. Neither of us owning any stock, with this
money, we took up the note." The truth about this situation
is that William G. Kahle was a stockholder and director of
the Augusta National Bank. He thought the world and all
of this Bank as it had loaned him the money which gave
him his start in building up the Staunton Military
page 317 rAcademy. The School's account and his own
personal account had' been kept for years at the
.Augusta National Bank."
How did you know all of that?
A. From examining the books of the corporation and
from books I have seen it in and from hearsay, from my
mother and other such evidence.
Q133. Do you know where your father's stock in the
Augusta National Bank was at the time of his death?
A. No, sir, I do not know; I know it was sold at auction.
Q134. Did you ever investigate the papers in this case and
find where that stock was?
A. No, sir, I did not.
Q135. Don't you know, although he was a director of the
Augusta National Bank, he had every share of his stock up
as collateral with the Staunton National Bank?
A. I cannot say I was in positon to have known that.
Q136. Couldn't you have gone to the papers and have
found that out?
A. I could have.
Q136. Couldn't your counsel have found that out from the
papers in this suit?
A. I don't know.
Q137. Y ~u thought it was sufficient to make the averment, wh~ther true or not?
A. If that is what you call it.
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Q 138. What do you know about the Augusta National
Bank not having called for the payment of this $20,000.00?
A. All I understand is he received collateral for the loan
that was granted.
page 318r Q139. Who did you understand that from, Mr.
Steele?
A. To the best of my recollection, Mr. Steele.
Q 140. What collateral did he get?
A. I cannot say off hand; I could check on that.
Q141. You say further: "At the time of William G.
Kable's death he owed the Bank $25,000.00 represented by
three notes, one for $5000.00 and two for $10,000 each.":
Did you ascertain whether Colonel Kable, as endorser, owed
the bank a lot of money?
A. I understood he did.
Q 142. You know the indebtedness of Kahle and the Staunton Military Academy to the Augusta National Bank was
far more then the items you have stated in your petition?
A. That I cannot state as a fact.
Q 143. You say further: "In spite of all these facts the
Augusta National Bank never, at any time, made any demand for payment of the notes ,ivhich it held,": \:Vhere did
. you get that information?
A. As well as I can understand that ,vas the word of Mr.
W. B. Timberlake.
Q 144. Do you know how long he has been cashier or conuectecl with the Augusta National Bank?
A. No, sir, I do not know.
Q145. Diel you know at the time when this occurred Mr.
Charles M. East was cashier of the Augusta National Bank?
A. I do not know that.
Q 146. Your statement that the bank had not called this
1o,m was upon the word of Mr. W. B. Timberlake, who was
not then connected ,:vith the bank?
page 319 ~ A. According to my knowledge, he was.
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Q 147. When did you ask him?
A. I did not ask him; I think Mr. S. D. Timberlake, Jr.,
asked that question.
Q148. And your information came from Mr. S. D. Timberlake, Jr.?
A. As well as I can recollect.
Q149. You state further in your petition: That Mr.
Willson "very carefully conceals the fact that S. M. A. had
placed a blanket mortgage upon all of its properties and facilities to secure a bond issue of $100,000.00, the money
from which was to be used for the purpose of paying this
bill and for general operating expense of the institution.
Before the bond issue could be legally floated it was neces~ary tq get a decree of -court approving same, and· as the
Corporation Court had adjourned its July term, and would
not convene again until September, the ~onds could not be
sold in time to raise the necessary funds by August 1. In
order to expedite the transaction this defendant did borrow
$38,500.00 as stated, but he took all of the $100,000.00 in
bonds as security for his endorsement until the proper decree
o{ court could be obtained, the bonds sold, at which time
he was reirn bursed and the note paid." : Where did you
get that information?
A. I think I got that information from Major Steele; I
am not sure.
Q 150. Diel you ever attempt, or ask your counsel to attempt, to go into the record of this case to find out about
that bond issue?
p.1.ge 320 ~ A. I asked my counsel to go into all the recor~s
and get any date he thought was advantageous
to the suit.
Q151. You don't know whether that is true or not?
A. To the best of my recollection that is true. I would
, take Major Steele's word for it.
Q 152. Major Steele was assisting you with other matters

392

Supreme Court of Appeals of Virginia

William G. Kable, II
in connection with your search and investigation and so on
A. If I requested him he did.
Q153. You stated: "it was necessary to get a decree of
court approving same, ( the bond issue) , and as the Corporation Court had adjourned its July term, and would not convene again until September," : Don't you know that this
bond issue was approved by the Corporation Court on
f:ebruary 24; 1923?
A. No, I do not know that.
Q154. You did-not look for that?
A. No, sir.
QlSS. Where did you get the idea that the Corporation
~ Court had adjourned and would not meet until December,
so the bonds could not be sold in time to raise the necessary
funds by August 1·?
A. I cannot say; from Mr. S. D. Timberlake, Jr., or from
Mr. Nachman.
Q156. Is Mr. S. D. Timberlake, Jr., counsel in this case?
A. No, sir.
Ql57. What is his interest in it?
A. Personal interest in me and also as a Trustee of the
Staunton Military Academy.
page 321 ~ Q158. Do you know whether Mr. Timberlake
or Mr. Nachman examined the record in this
case?
A. I do not know that.
Q159. Where did you get the information that Mr. Willson took these bonds, which had been put in safe keeping
with the National Valley Bank?
A. I do not mean actually put them in his pocket, they
rested out of the Corporation itself.
Q 160. Who told you that?
A. That I cannot definitely state; I imagine either Major
Steele, or Mr. Timberlake.
·
·
, Q161. You aver in your petition: "that on numerous oc-
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casions the said defendant sold to his trust, bonds of a character not contemplated by the Statute in such cases made
and provided,": What statute do you have reference to?
A. That I could not answer other than to consult my
attorney; I am not an attorney, and I feel his judgment is
better than mine.
Q162. Do you know of any Statute referring to what a
director can do?
A. There are Statutes governing the buying of stocks and
bonds as to corporations that are left in trust and come
under certain fiduciary Statutes.
Ql63. Who told you that the sale of these bonds "resulted
in a loss to the trust in an amount of something over $25 ,000.00, not including interest upon the defaulting investments."?
A. I was merely taking the amount of the bonds
page 322 rthat were sold and had lost money, whether transferred or not.
Q 166. Have your your papers?
A. I have not the papers with me.
Q 167. Can you get them?
A. The only one I had are those I have produced in evidence here, or that I had at my disposal.
Q168. Didn't you know when you filed this petition against
a man of Mr. Willson' s standing that you were going into
a serious matter in making serious charges against him?
A. No, sir; I merely made statements that I felt were
true.
Q169. You have found most of them are not true?
A. I do not find most of them are false ; I find a few are
incorrect, and I have admitted they are in<.;orrect, and I see
no need further to worry about this matter.
Q170. Assisting you in this matter, from start to finish,
has been Mr. William H. Steele?
A. I asked Mr. Steele to help me with certain informa-
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tion. I myself am the sole person suing in this case amJ
the sole one subject to relief and I wish for no relief, other
than calling for money to be returned to the Corporation
under my father's will.
Q171. You accept full responsibility for the averments
of this petition?
A. That I will have to ask my counsel.
Q 172. Please answer?
A. I refuse to answer such a statement without knowing
whether I would in any ,vay harm myself in stating an ans,:ver like that.
Q173. If you do not accept responsibility then
page 323 ~those averments were absolutely irresponsible?
·
A. I would not say irresponsible; they might
have been at least incorrect, but I would not say absolutely
irresponsible.
Q174. You took the full responsibility for having them
published in the paper?
A. I did.
CROSS EXAMINATION
By Mr. Nachman:

Ql. You were asked this morning with reference to the
copy of the petition which was given to the newspaper for
publication, and you stated that you asked that that be given
the same publicity as any other news item: Did you make
any other statements to the reporter in connection with
that?
·
A. Yes, sir. I might add I told Mr. Brown, the reporter,
that I wished him to give the petition, as filed in this cause,
the same publicity in the newspapers that had been given to
the article that was put in the papers by Mr. Gilpin Willson,
of his "stewardship" of the Staunton Military Academy.
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Q2. You are referring to the article, a copy of which
was attached to the petition filed in this cause, marked "Exhibit A"?
A. I am.
Q3. That article had been run in both the Staunton NewsLeader and the Evening Leader, prior to the filing of this
petition?
page 324 r A. Yes, sir.
Q4. You were asked this morning with regard
to where you acquired the information that Mr. Willson was
a stockholder or director, as the case may apply, in the several corporations-in the Woodward Company, The McClure Company and the W. J. Perry Corporation-You
&tated, I believe, that you obtained this information from
hearsay: Is that correct?
A. I might add that "hearsay" was possibly the wrong
word to use. I heard it through several people discussing
the matter in public as to Mr. Willson's connections, and I
just assumed from that that he was connected with the several concerns.
QS. You had heard the statements made, that he was connected with the several corporations, as stockholder or director?
A. Yes, sir, from pillar to post.
Q6. From those statements you inferred he was so connected, and on the basis of those statements you made these
assertions ?
A. That is correct.
REDIRECT EXAMINATION
By Mr. Perry:

Q 1. Can you give me the name of any person present at
the time you heard this discussion making these assertions?
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A, No; sir, I could not say that I could.
page 325 t Mr. Nachman : I reserve the right to recall
this witness in rebuttal, if necessary.
Signature waived.
Witness leaves the stand.
Gilpin Willson, Sr., a witness of lawful age, called on
his own behalf, after being duly sworn, deposes and says :

DIRECT EXAMINATION
By Mr. Perry:

Q 1. State your age, residence and occupation?
A. 70; Staunton, Va.; druggist.
Q2. How long have you lived in Staunton?
A. For 46 years.
Q3. In what business have you been engaged since you
came to Staunton, aside from your connection With the
~taunton Military Academy?
A. Retail drug business.
Q4. As an individual?
A. Part of the time, a one-half partner; and part of the
time a one-fourth partner.
QS. What is the name of the partnership?
A. Willson Brothers; we began business in September,
1892.
Q6. Your place of business has always been on Beverley
St., between Augusta St. and Central Avenue?
A. Yes, sir.·
Q7. Who is the other brother in the firm?
A. P. H. Willson.
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page 326 r QB. At the time the business commenced what
were your respective interests in the firm?
A. 50-50.
Q9. To what time did that interest continue?
A. About 1924, I think.
Q 10. Do you know month it was?
A. I don't know when I gave my son a one-fourth·inter~st.
Qll. Who is your son?
A. Gilpin Willson, Jr.
Q12. From 1924 on, did the .respective interests of the
parties continue-you one-fourth, Gilpin Willson, Jr., onefourth, and P. H. Willson one-half?
A. Yes, sir.
Q13. Is Emory Willson, Mr. P. H. Willson's son, a mem,·
her of the firm?
A. If he is, it has never been recorded.
Q 14. So far as the actual firm stands, you still have a
one-fourth interest and have had a one-fourth interest since
1924?
A. That is right.
Q15. When was your first connection with Staunton Mili,tary Academy?
A. 1893 or 1894. In those days you did not have to record a corporation in Richmond, and we had a fire later, in
which all the records were destroyed: The first official record that l can give you is about 1905, when we had some
trouble and were re-incorporated.
Q16. I think you are mistaken about re-incorporated; you
.
mean re-organized?
page 327 r A. Yes, sir.
Q17. Were you connected with the Staunton
Military Academy from 1894 to 1905?
A. Yes, sir.
Q 18. What was your official connection?
A. I think I was a director.
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Q 19. Can you name any of the other directors?
A. I think John E. Massey, W. H. Kahle, perhaps C. C.
Wheat, William F. Summerson; I think Reeves Catt was
secretary.
Q20. Who was president of the school?
A. I think Massey; I am not certain.
Q21. .Back in 1894, or 1893, state ,vhether or not Captain
,vmiam H. Kahle, who ,yas then conducting the Staunton
Military Academy, failed?
A. He did.
Q22. Do you reca1I anything about the sale of the property
and how bought in by the corporation?
A. I am not sure; my recollection of it is that they borfowed money from the Miller Estate, $8,$00.00, to purchase
the property.
Q23. The property ,vas deeded, according to the records,
by J. L. S. Kirby, Commissioner of the Court, to Staunton Military Academy, in 1904 or 1905: Is that the time
you referred to ,;vhen there was a re-organization?
A. Yes, sir.
Q24. Captain William H. Kahle was the grand-father of
the petitioner?
A. Yes, sir.
Q25. He was known as "Captain Kahle"?
page 328 r A. Yes, sir.
Q26. \Vhen did VVilliam G. Kahle come into
official connection ,vith the school?
A. I think on this re-organization.
Q27. State whether or not, from that time forward up
until within the last year, you have always been a director
of the· corporation?
A. That is true.
Q28. Do you know anything of the old Minute Books and
records of the Corporation? Mr. Steele has testified there
is nothing prior to 1917. Do you know of any Minute Book
prior to that time ?
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A. Very meager ones.
Q29. There are some Minute Books?
A. Yes, sir.
Q30. They are now in your possession?
A. One of them is.
Q31. Could you produce that?
A. Yes, sir. (Witness hands book to counsel)
Q32. The first date here is the 20th of April, 1903, to
March 23, 1909. In this book, on the 4th day of March,
1905, is a statement to the State Corporation Commission
of the Officers and Directors. The Directors at that ti1~e
were: William H. Kahle, President; William G. Kahle,
Secretary; James R. Taylor, Vice-President; Gilpin Willson, Director; Major T. H. Russell, Director; and John A.
Fauver, Director, with terms expiring on March 23, 1906.
From that time forward, as shown by these Minpage 329 rutes-Did you ever vacate the office of director?
A. No, sir.
Q33. Do you remember when Captain William H. Kahle
retired from the presidency and William G. Kahle became
president?
A. I think he died about 1912, and he was still president
then.
Q34. What were your personal relations with William G.
Kahle?
A. Very close.
Q35. Did that relationship continue until the time of his
death?
A. It did. For instance, Staunton Military Academy in
those days was always hard up; they would buy what they
wanted for the year, and at the end of the year, they would
come down and say: "We have not got any money to pay
you for last year's merchandise", and they would offer to
give a note, and I would ask when they could meet the note,
and they would say when school opens next fall, and I would
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say: "All right, you need not give any note; I will just
~end you a statement in the fall of the year for the material
you bought the year previously."
Q36. At 'the time of the death of William G. Kahle, Colonel Kahle, I believe, you, as one of the executors, offered
his will for probate, did you not?
A. Yes, sir.
Q37. You and Mr. Rowland and Colonel Thomas H. Rus'Sell became his executors?
A. Yes, sir.
page 330 r Q38. Do you recall when the accounts of the
executors with the estate were closed?
A. About 1924; about four years after Colonel Kable's
death.
Q39. You made your settlement in this case before William A. Pratt, as a Master Commissioner of the Court?
A. Yes, sir.
Q40. Were they confirmed as far as you know?
A. Yes, sir.
Q41. You also were appointed a Trustee under his will.
It appears from the record in this case that very shortly after
Colonel Kable's death and after the institution of this suit,
the Court turned over to the Trustees the $7,800.00, or
$7,700.00 of capital stock of the Corporation?
A. $7,230.00, 723 shares at $10.00 per share.
Q42. That was all the outstanding capital stock?
A. Yes, sir.
Q43. So the voting, or acting, of the Trustees, as stockholders of the Staunton Military Academy, began very
shortly after Colonel's Kable's death.
A. It did.
Q44. As a Trustee of the Staunt.on Military Academy,
have you ever taken any other action other than directed
hy the will, namely, to vote the shares of stock and to receive the dividend which came from the Staunton Military
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Academy for the benefit of Mrs. Kahle and afterwards of
these children ?
A. I have not.
Q45. Can ·you tell me, just briefly, what the
page 331 ~condition of the Staunton Military Academy and
of William G. Kable's estate was at the time of his
_death when the executors took over?
A. They owed virtually as much as the assets, which was
around $263,000.00.
Q46. What was the situation of Staunton Military Academy as endorser, or guarantor of indebtedness of William
G. Kahle, or for which he was liable? For instance, with
Woodward & Company, what was the Staunton Military
Academy's situation?
A. That is pretty hard to explain briefly.
Q47. State whether or not the Staunton Military Aca-:
demy, through financial reports made by William G. Kahle,
was guarantor of Woodward & Company?
A. Either Staunton Military Academy, or William G.
Kahle, had endorsed for $87,500.00; he had given Bradstreet & Dunn a letter, saying Staunton Military Academy
was responsible for any metchandise purchased by W o~dward & Company, and that open account was $43,500.00.
Q48. What sort of business were Woodward & Company
engaged in, and what was William G. Kahle with referenee
to that concern ?
A. Cleaning and dyeing business ; he was a partner.
Q49. Who was the other partner?
A. Harry Woodward.
QSO. What business did they conduct?
A. A gents and ladies furnishing store and a cleaning
and dyeing business in Staunton.
page 332 }- QS 1. What action did you take with reference
to Woodward & Son?
A. I put the audit(?rs down there and told them to check
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up everything and that they ·were working for the Staunton Military Academy and not for Woodward. At the end
of two weeks, the head auditor took me into the board room
of the National Valley Bank and showed me that if they
dosed up \Voodward, the Staunton Military Academy would
have to put up $75,000.00. Through our attorney, I asked
Judge Ker to allow me to run that business for several years
and see if I could not work out and save Staunton Military
Academy that $75,000.00. Inside of five years I paid off
those notes; paid the open accounts, and turned over to
Staunton Military Academy something like $10,000.00.
Mr. Nachman : This line of testimony, these matters of
which the ·witness is now testifying are objected to as inc0mpetent, irrelevant and immaterial to the issues in this
cause. I wish it understood that this objection goes to t11e
entire line of this examination, rather than objecting to each
question as asked.
Mr. Perry: To which counsel for defendant replies that
the petitioner, whose interest began when he was 21 years
of age, in 1933, has attacked the conduct of Mr. Willson,
both as executor and director of the Academy, over the
whole time of his fiduciary position. Therefore,
page 333 ~this evidence is relevant.
.
Q52. Did that dispose of the Woodward matter?
A. Yes, sir, and Staunton Military Academy got around
$10;000.00 cash out of it, instead of putting up $75,000.00.
QS3. Did that $10,000.00 come as a result of a note of
WI illiam G. Kahle ?
A. Came as the result of a note that Woodward held of
Kable's. I collected the note that Will Kahle had given
Woodward.
Q54. How did the Academy profit by that?
A. The Kahle estate had been settled. up and Kahle owned
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all the stock of the Staunton Military Academy, and this may
have been a note of Staunton Military Acadeniy, or Kahle,
one or the other, so the money was turned over to Staunton
Military Academy.
QSS. What was the condition of· Staunton Military Academy at Kable's death, and of Kable's estate, with reference
to Federal taxes ?
A. I knew Bill Kahle had never paid any income tax to
the government. In fact, he boasted about it, and 1916, 1917
and 1918, during the war we had as high as 715 boys~ six
boys to a room, and they made a lot of money. I asked the
auditors to go back four years and check up. The auditors
said it depended on the man you get to check. You can get
soaked for $100,000.00. Colonel Russell and the Auditors
worked on that for some time, and they finally
page 334 rworked it clown to $73,000.00.
Q56. I asked you whether there was an assessment of deficiency tax against Staunton Military Academy or
Kahle. This was done before any assessment was made?
A. The first assessment was $73,500.00.
Q57. Of the Internal Revenue Department?
A. Yes, sir.
Q58. Against the Academy or Kahle' s estate?
A. Against the combination; mostly against the school,
I think. Then I stepped in; I went to New York and got a
copy of every transaction that W. G. Kahle had had foi:
four years on the New York stock exchange, and I showed
where he lost over $50,000.00 there. Then, I started talking with the different internal revenue agents, with Spotts
first; I could not get a point over with Spotts. I sent for
Internal Revenue agent, Bell; and I could not get it over with
Bell, and I sent for Gouchenour. By using these three, I
got it finally reduced. Staunton Military Academy had not
set up an amount for its assets in 1913, at the time the income tax went into effect. . I was playing for time, because
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we did not have any money, so I got the Internal Revenue
man to get a builder to go back to the time when the barracks were built, and to find out what was was paid for
material and labor, etc., to set up on assets what the Staunton Military Academy was really worth in 1913.
QS9. What was the result of all this work as to difference
in assessment?
page 335 r A. The final assessment for the time was $43,500.00. In other words, I saved them $30,000.00.
Q60. It appears from the audits that, at the time the Trustees took over the school, the Trustees, as directors, took
over the school, the school was losing money on its academic
department and saving itself by its sale of merchandise ana
supplies to its students; and it appears by further audits
that condition was corrected: Do you remember how it
was corrected?
A. By increasing the scholastic tuition.
Q61. During the time that Colonel Kahle lived, state what
dealing, if any, had occurred between Willson Brothers and
Staunton Military Academy in the sale of merchandise?
A. Bill would not buy anything anwhere else.
Q62. What did he buy?
A. Paints, drugs and athletic goods.
Q63. After William G. Kable's death and after you became a director of Staunton Military Academy· and a member of the Executive Committee, did that same line of dealing continue?
A. Yes, sir.
Q64. It appears in your answer and in the evidence that
on all purchases made by the Staunton Military Academy
you allowed a ten percent discount upon the price made by
you to Staunton Military Academy: How did that custom
arise?
A. Voluntarily, on Willson Brothers' part.
Q65. State whether or not that was the ordinary

i
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. page 336 rcustoin of merchants in Staunton in dealing not
only with Staunton Military Acalemy, but with
Mary Baldwin Seminary and the :e:piscopal Female Semi11ary and other schools?
A. It was.
Q66. Was that same concession given by the merchants
to all these concerns ?
A. I think so.
Q67. State whether or not that concession of 10% was
given by you to officers and instructors of Staunton Military
Academy?
A. To every one connected with it.
Q68. VYas the same, or a like concession, given by the
various stores in Staunton to teachers of these various institutions?
A. Yes, sir, and Rollers was included.
Q69. For a long time up until the present time, F. W.
Bell & Company were druggists in Staunton and had the
:Roller trade: That is correct, is it not?
A. I think so.
Q70. That concession was given to the Roller people?
A. I imagine so.
Q71. And by other merchants?
A. Yes, sir.
Q72. State what connection, if any, you have ever. had
with a corporation, conducting an insurance business in
Staunton, known as the W. G. Perry Corporation,· either as
stockholder or director ?
A. I never had any connection as a director or a stockholder in the world. I will say this: The W. G.
page 337 ~ Perry Corporation, through the field men by con-:
suiting its insurance guide group, saved Staunton
Military Academy a lot of money.
Q73. State whether or not W. J. Perry Corporation ever
gave you, either on your own or your firm's insurance policy,
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ever offered to you any rebate, commission, or inducement
of any kind, on account of writing insurance for the Staunton Military Academy?
A. They never did and I would have been insulted had they
offered me anything.
Q74. Have you ever gotten any commissions on any
business written for Staunton Military Academy by the W.
J. Perry Corporation?
A. No, sir.
Q75. The petition filed here avers that: "Practically all
the insurance upon the trust property has been placed with
the W. J. Perry Corporation"-that means the corporation property: Is that true or false?
A. I think it is true.
Q76. The petition further avers: "of which the said Gilpin Willson, Sr., is a stockholder, and, as your petitioner is
informed, a director": Is that true or false?
A. I was never a director in my life.
Q77. The petition avers: "practically all the printing has
been placed with The McClure Company" : Is that true or
false?
A. That is certainly false. The catalogues either went
to the Stone Printing Company, or to a New York printing
Company, which ever was cheaper.
page 338 ~ Q80. What was the average cost of the catalogues?
A. $5000.00 or $6000.00.
Q81. Were there any other large items of printing during
the time that you know of ?
A. View books, going to New York to be printed.
Q82. To whom?
A. I think Duborrow, somewhere in New York.
Q83. Has any other corporation printing been placed with
The McClure Company to your knowledge?
A. Very small.
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Q84. The petition says that you were a stockholder and
director of the McClure Company: Were you ever a stockholder or director of this company?
A. Not since Bill Kable's death.
Q85. Were you a stockholder before that time?
A. I think I was several years before he died.
Q86. Have you ever been a stockholder since?
A. Not since the trust began.
Q87. State whether or not you personally have ever placed
for Staunton Military Academy any printing whatever with·
The McClure Company?
A. No, sir.
Q88. The petition says: "all cleaning of uniforms ancn
school supplies has been placed with Woodward's Cleaning
and Dyeing Works, Inc., of which the said defendant was,·
as your petitioner believes, a stockholder and director":
State whether or not you ever had any interest, directly or
iudirectly, in the Woodward Cleaning and Dyeing Works,
Inc.?
page 339r A. Never.
Q89. Is that the same cleaning and dyeing
works that was conducted by tbP. firm of Woodward &
Son?
A. Yes, sir.
Q90. It was afterwards -sold to a corporation?
A. Yes, sir. I made $12,000.00 a year while running it
for Staunton Military Academy.
Q91. Did Staunton Military Academy get any consideration for the sale of that?
A. Nothing, except to clean up the debts.
Q92. It was a part of Woodward and Son?
A. Yes, sir.
Q93. Were you ever a director in the Woodward Cleaning
and Dyeing Works, Inc.?
A. No, sir.
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Q94. Did you have anything to do with the pressing of
uniforms and school supplies with Woodward Cleaning and
Dyeing Works, Inc.?
A. As a director ·of Staunton Military Academy I suppose
I voted to place it there.
· Q95. Staunton Military Academy got 10% from that?
A. Yes, sir.
Q96. It is charged here, and a long list of stuff is filed
(W. H. Steele Exhibit K, page 160-d of this record) that
· between the years 1921 and 1937, Willson Brothers sold to
Staunton Military Academy goods to the value of $86,822.64. These goods are described as "Hospital, Paints, etc.,
and Athletics". The first item of February 7,
page 340r1921, .is for the hospital, and is $245.19. Please
state how Staunton Military Academy, since William G. Kable's death, has handled its hospital supplies, or
medicines? Has it paid for medicines, or charged them to
~: the students?
A. Some the school paid for, and things, such as prescriptions, charged to the individual boy .
. Q97. iWhat did the school pay for?
. ·A. Disinfectants.
Q98. But the prescriptions were charged to the students?
. A. Yes, sir, at a profit.
Q99. When you filled the prescriptions, how did you charge
z. them?
A. To the school.
. Q 100. How did the school know to whom to charge them?
A. Each· prescription had the boy's name on it and the
-·price, and posted from our statement to the boys' account.
Q 101. And then paid by the boy·?
A. Yes, sir.
'Q102.·_\,Vas a.deposit n:i~de by·the pupil to me.~t.Jha.t:ex-pense?
·

_A. Ye~, si-r.

~ilpin Willson, Sr. vs. William G. Kahle, II, et als. 409
Gilpin Wills on, Sr.

Q 103. There was no loss to the school?
A. They made 10% on that; the discount we allowed them.
Q104. How were prices fixed by Willson Brothers, during
that whole period, for prescriptions? How was the price
of the prescription arrived at?
A. Partly labor and partly cost of the goods.
QlOS. Jfow was the amount arrived at?
A. Tc!,ke a prescription costing 65 cents. For the King's
Daughters' Hospital, we would charge SO cents,
page 341 ~and for Kahle' s school, the charge would be SO
cents, less 10%.
Q 106. How did you know what amount the prescription
was to be charged? How did you khow for a certain prescription that 65 cents was the charge? How does each druggist made his charge?
A. According to the time it takes to fill it.
Q107. State whether or not there is an arrangement as to
what shall be charged for prescriptions?
A. Virtually all over the United States.
Q 108. Certain charges for certain prescriptions?
A. Yes, sir.
Q109. The larger part of all prescriptions are either of.
standard preparations made by various drug concerns, or of
standard combinations of drugs you keep in stock?
A. That is the case.
Q 110. There is a standard price for the prescriptions
made up by you?
A. Yes, sir.
Q 111. When you make up a prescription from medicines
made by Parke Davis, say?
A. According to Parke Davis's fixed price.
Q 112. So, that there is a standard in use by Willson
Brothers and practically by all other druggists of prices to·
be charged for certain prescriptions?
A. Yes, sir.
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Ql33. State whether or not the prescriptions coming to
you from Staunton Military Academy were charged at the
standard prices afforded to other schools and to the hospital?
A. They were always below that price.
page 342 r Q 134. How?
A. The public paid 65 cents and Staunton Military Academy paid 45 cents.
Q135. Staunton Military Academy got a discount, after
being charged the regular price for the prescription?
A. The public paid 65 cents, and the hospital paid 50 cents,
and Staunton Military Academy got 10% off of that, and
paid 45 cents.
Q136. This petition avers that: "the sales of drugs, paints
and athletic supplies, etc., sold by the defendant to the trust,
were at exorbitant prices and far exceeded the retail value of
the product, taking into consideration its quality.": Is that
true or false?
A. It is utterly false.
Q137. Staunton Military Academy made a profit on aN
drugs sold?
A. Yes, sir.
Q138. Who sent these prescriptions to Willson Brothers?
A. Either Dr. Phelps or the nurse.
Q139. Who is Dr. Phelps?
A. He was the physician there for about 25 years.
Q140. Was he regularly employed?
A. Yes, sir.
Q 141. The prescriptions were sent by him?
A. Yes, sir, by him or the nurse.
Q142. State whether you, or your .brother, or any member of your firm, ever solicited from Dr. Phelps the sending
c,£ a single prescription to you?
·
A. We did not. Some things they bought from
page 143 rRichmond, and we never made any complaint.
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'Ql43. What did they buy from Richmond?
A. Some surgical dressings, thermometers, etc. Miss
Driver was a personal friend of Powers and Anderson and
when their agent came around, she would give them an order,
to which Willson Brothers did not object, as that gave
Staunton Military Acadeniy a check on what Willson Brothers was charging.
Q144. \i\Till what you have said about drugs apply to all
the items charged under hospital, shown in this statement
0£ W. H. Steele's (Exhibit No. K) covering the time from
February 7, 1921, to April 7, 1937?
A. It will.
Q145. H.ow often was Staunton Military Academy, after
Will Kable's death, painted, given outside paint?
A. Some of the buildings once every four or five years,
but always there was some touching up to do.
Q 146. How of ten w~re the inside· of the buildings up there
painted?
A. Some of them could go for five years, and some of them
·would not go but one year; it just depended on the condition
the boys left them in.
Q147. During the time from 1921 to 1937, what paints
did you sell ?
A. 1900-1938, John W. Masury & Sons.
Q148. Is that a standard brand?
A. The biggest paint house in the United States.
Q149. A high quality of paint?
JJage 344r A. Yes, sir, the best in the United States.
Q 150. What other brands are sold in Staunton?
A. Devoe and Sherwin-Williams; Ast used to sell Devoe.
Q 151. Who sells Sherwin-Williams ?
A. Thomas Hogshead.
Q 152. Are the prices of paint in Staunton fixed in any
manner, the retail prices?
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A. All get the same price.
Q153. All the dealers charge the same price?·
A. Yes, sir.
Q 154. Are other paints beside standard paints sold in
Staunton?
A. Sure.
Q155. What is the difference between a standard paint
and other paints?
A. Take, for instnce, Dupont, that is 15 % silica, and
silica is nothing but sand, and costs $1.50 per ton, and
lead costs $200.00. Take Montgomery-Ward, the formula
on that is 17% sulphide of lead, that is only a by-product,
only a carbonate; pure lead is used in standard paints.
Q156. Are the Masury paints, lead paints?
A. Yes, sir.
Q157. What white lead do you sell?
A. John T. Lewis, two standards, Lewis and Eagle, both
belong in the lead trust.
Q 15 7. Are they sold at the same price ?
· A. Yes, sir.
Q 158. You said all the dealers in Staunton
page 345 ~charge the same retail prices : How do you buy
·
your paints, in quantity?
A. Masury, we buy in car load lots. In December we
place an order for a car load, that gives us a 15 % better
price that any one else in the state, except three people
who can buy by the car load lots. That gives us the privilege
~£ filling in any thing we are short on during the year at the
same pnce.
Q159. By buying by car load lots at a dull season in
December, you get an additional 15% discount, with the
privilege of filling in during the season such articles as you
may be short on?
A. Yes, sir, that is right. In that car load lot we put
in the stuff for Kahle' s school. We carry that seven months
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before it is sold to them. They used a great many special
shades, many of which w_e have on the shelf since they quit
buying from us, and we will continue to have them.
Q160. The large bills for paint appear to have been made
in September and October?
A. Those bills were the accumulation of June, July, August
and September; they would pay those paint bills when they
got the money in the coming year.
Q161. For instance, under the description of paints, in
this list, "W. H. Steele's Exhibit No. K", I notice the
following:
page 346 r October 14, 1921, ..........
October 14, 1922, . . . . . . . . .
October 15, 1924, ...............
September 26, 1925, . . . . . . . . . . . .
October 15, 1925, ..............
Novemb~r 9, 1925, .............
September 8, 1926, .............
December 21, 1925, ..............
October 16, 1926, . . . . . . . . . . . . . .
November 8, 1926, . . . . . . . . . . . .
September 6, 1927; ............
October 7, 1927, . . . . . . . . . . . . . .
September 10, 1928, . . . . . . . . . . . .
October 13, 1928, . . . . . . . . . . . .
September 18, 1929, ............
October 15, 1929, ..............
September 4, 1930, . . . . . . . . . . . .
October 7, 1930, . . . . . . . . . . . . . .
September 8, 1931, . . . . . . . . . . . .
October 8, 1931, ..............
May 9, 1932, ..................
September 14, 1932, ............
September 8, 1933, ............

$1805.27;
$1345.01;
$1632.19;
$1908.45;
$ 226.31;
$ 185.55;
$4183.92;
$ 462.75;
$ 677 .24;
$ 204.02;
$3267.61;
$ 244.35;
$2686.55;
$ 128.42;
$2621.72;
$ 110.28;
$2125.86;
$ 246.32 ;
$1704.68;
$ 94.75;
$ 332.11;
$1037.29;
$ 810.25;
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September 24, 1934, . . . . . . . . . . . .
October 9, 1934, . . . . . . . . . . . . .
September 12, 1935, . . . . . . . . . . . .
October 9, 1935, ..............
September 7, 1936, . . . . . . . . . . . .

$
$
$
$
$

551.68;
165.95;
525.91;
141.23;
775.50;

All of the other charges are very small, less than $100.00.
\i\Then was the big painting done?
page 347 ~ A. Just as soon as school closed, the first of
June, they started to freshen up, getting ready for
the September opening. Sometimes finish by the middle of
September; sometimes not finish until after October. Then,
in addition, we were frequently putting up new buildings.
Q162. Some of the larger accounts were for new buildings?
A. Yes, sir, take the charge for $4183.92. When the South
Barracks were built, they were hard up and I loaned them
part of that money. It was one of the first concrete
block buildings ever built in Staunton. To economize the
C()ntractor cut down on cement and used too much sand.
Every time we had a driving wind storm and rain; the water
drove through those blocks, soaking the paper off the inside of the rooms and we would have to repaper them. The
Truscom people, of Detroit, recommended a concrete paint
filler; this was put on by air pressure through an atomizer,
to drive it into the blocks and stop the water going through
into the rooms.
Ql63. Was that the item of $4183.92, in 1926?
A. Yes, sir, most of that was for that.
Q164. With the exception of that, all the other items were
for paints?
A. Yes, sir.
Q165. Your paints were bought 111 the preceding January or February?
A. Yes, sir.
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Q166. How did you fix the prices to Staunton Military
Academy for those paints you sold them?
A. Gave them the same price as to the public, less

10%.

page 348 r Q167. Did you do a large paint business with
the general public?
A. Yes, sir, quite a large business. We have handled
around 50 car loads during that time.
Q168. The petition states: "that the sales of drugs,
paints, athletic supplies, etc., sold by the defendant to the
trust, were at exorbitant prices and far exceeded the retail
value of the product, taking into consideration its quality .."
Is that true or false?
A. It is false.
Q169. Who is the purchasing agent, who attended to the
purchasing of paints during the time of this trust?
A. W. S. Morriss.
Q170. State whether you in any way, shape or form ever
solicited any orders from Mr. Morriss?
A. I never did.
Q171. Did you ever in any way at all express a wish
to Morriss that you should have the business?
A. I did not.
Q172. State whether you ever used any influence with
him?
A. I did not.
Q173. Did any member of your firm, to your knowledge,
do it?
A. No, sir.
Q174. Mr. William G. Kahle, II, this morning testified
he had his information from an employee of Max C. Bullington, of Richmond. State what connection, if any, Bullington up to the time he became a member of the A B C
Board had with Masury paints?
A. I think he was with Masury; he traveled for
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page 349 rhim first, and then opened a branch store in Richmond, which, I think, really belonged to Masury.
Q175. Is he still in business there?
A. No, sir, not connected with the paint busines.
Q176. When did his connection with the paint business
end?
A. When he went to the A B C Board.
Q177. That was when prohibition ended?
A. Yes, sir.
Q178. Do you know what Masury's retail prices in Richmond, up to the time of Bullington ending his business, were?
How they compared with retail prices in Staunton?
A. They got 25 cents a gallon more than Willson Brothers,
according to their own statement.
Q179. Bullington was not even in business after 1934?
A. That is my understanding. Robert, his son, was in
business for a while afterwards.
Q 180. Is he still in business?
A. No, sir.
Q 181. In this petition it is alleged that .you sold athletic
supplies to the Academy at exorbitant prices and in excess
of retail prices, taking into consideration the quality: Is
that charge true or false?
A. It is false.
Q182. In this list of sales by Willson Brothers to Staunton Military Academy, referred to above, are numerous
items of sales of goods for athletic purposes. Please state
who bought and paid for the athletic supplies at Staunton
Military Academy?
A. The coaches bought them and paid for by
page 350 rStaunton Military Academy and some of them
were charged to the cadets.
Q183. When a charge was made to a student by Staunton Military Academy did _the Academy give him the benefit of any d_isc9\lnt _?
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A. They sold it at a profit. If it cost us 220 cents
apiece, and we charged the school 25 cents apiece, they
charged the boy 50 cents apiece.
Q 184. I failed to ask what was your average profit made
on the paints sold by you in quantity to Staunton Military
Academy? Can you figure that?
A. I figured it out and gave it to you. I think it was
1~4%.
.
Q185. I here hapd you a memorandum of your letter here,
and ask you whether or not that is the memorandum you
gave to me?
A. Yes, sir.
Q186. Using this memorandum to help your memory,
will you please tell me what the ·average profit was on the
cost of Masury otitside paints sold to Staunton Military
.Academy?

A. 26%.
Q187. What was the average profit on inside paints?

A. 27%.
Q 188. On linseed oil? ·
A. A loss of 8%.
Q189. What was the average profit on White lead?
.
A. 80%.
Q190. These percentages were figured on the
page 351 rbasis of cost to you nine months before your
bill was rendered?
A. On Masury paints it was.
Q191. That is, on Masury paints you paid for the paint
and held the statement from January or February until you
rendered your bill in the fall ?
A. Yes, sir. These are the four articles of paint that
they used most of and the average gross profit was 14.4%.
Q 192. Which are the four articles?
·
A. Outside colors, inside colors, linseed oil and white
lead.
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Q193. Please state whether or not your normal expenses
of doing business, Willson Brothers, are higher or lower
than the average druggists in Staunton and vicinity?
A. About the same.
Q 194. You own your building?
A. Yes, sir.
Q195. Do you charge yourself rent for this?
A. Yes, sir.
Q196. State what has been your agerage cost of doing
business?
A. 33%.
Q197. 'fhat is, on your gross profit during the year,
your cost of doing business is 33 % of the gross profit?
A. Yes, sir.
Q198. What was the average profit on all of these four
articles you spoke of which were sold to Staunton Military
a.cademy?
A. 14.4%.
Q 199. After allowing them the 10% or before?
page 352 ~ A. After.
Q200. You have been in business over 40 years.
State, if you know, what rate of profit the drug and paint
store has to make in order to survive?
A. John Wanamaker claims you have to have 40%, and
the department stores claim 37%.
Q201. Do you know whether or not a study has been made
by the National Retail Merchants Association as to costs or
profit of drug stores?
A. I know the United Drug Company, which operates 550
of the biggest drug stores in the U nitecl States, in the east
as the Liggett stores, and west of the Mississippi as the Owl
stores, did a $93,000,000 business last year, and the average
cost of doing business was 32 %.
Q202. Can you state, according to the census for 1935 by
the United States, showing retail operating expenses, what
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expense drug and paint stores are supposed to pay?
A. I will tell you for Willson Brothers. I made in 1932,
1933, 1934. and 1935, four cents on the dollar.
Q203. $4.00 on the $100.00?
A. Yes; sir. Last year, after getting rid of Staunton Military Academy business, we made 6 cents on the dollar sale.
Q204. It would appear that it was not an unmixed blessing no longer to have the Staunton Military Academy bus- ·
iness?
A. It was a great blessing.
Q205. In regard to the athletic goods, what arrangement
was there on athletic goods?
page 353 ~

Mr. Nachman : This entire line of testimony is
objected to as being a violation of the first stipulation of counsel in this case, in that the questions of accounting
and questioins concerning the extent of liability, if any, were
def erred until the Court had determined whether there was
any liability on the defendant for the matters complained
of.
Mr. Perry: Counsel for petitioner is mistaken.
Stipulation referred to is:

The

"That all questions of accounting and questions concerning the extent of liability, if any, in this cause shall be deferred until the Court has determined whether or not there is
any liability upon the defendant for the matters and things
aHeged to be wrongful in Complainant's Bill filed in this
cause, the evidence at the present time to be limited to the
question of liability and the questions of accounting and
evidence thereon to be reserved until the Court shall ascertain whether grounds for such accounting exists."
The petition states: That the defendant, Gilpin Willson,

420

-Supreme Court of Appeals of Virginia

Gilpin Willson, Sr.
Sr., sold "drugs, paints, athletic supplies, etc., to the trust
( the corporation), at exorbitant prices far in excess of the
retail value of the product, taking · into consid~ration its
quality."
Mr. Willson has denied this ; but, in order to support
his denial, it is necessary to show that the prices at which
he sold these goods were not exorbitant and did not exceed the retail value of the product, and
page 354 ~that matter cannot be determined in any other
way, nor is there any other evidence at his command, except by ·showing the cost and the profit and the
expenses of doing business. This evidence cannot be used
in accounting.
Q206. How were the athletic goods handled?
A. The athletic goods were sold to the school.
Q207. Whose goods did your firm handle?
A. Spaulding, Anderson, Taylor and several . different
firms; the goods were bought by the coaches from agents
of the firms and I would not know a thing about them until
they would come into the store, and I would have to phone
around to the different places to find out who are they for, to
Roller's, to Staunton Military Academy, or Mary Baldwin.
Q208. Did the coaches order direct from the manufacturers in instances?
A. Sure.
Q209. \i\That was their usual custom-to order direct or
through you?
A. In the early stages they would order direct, but the
manufacturers would not ship, because Staunton Militarv
Academy had no .credit.
Q210. What do you mean by "early stages"?
A. I mean back from 1894 to about 1910, somewhere
around there.
Q211. Let us confine ourselves to the time after William
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G. Kable's death: Tell us whether these goods were ordered direct by the coaches from the manufacturers?
A. By the coaches direct from the manufacturers.
page 355 t Q212. What would the manufacturers do?
A. Ship to us.
Q213. Did the coaches know the prices by the catalogues?
A. The salesmen gave them the prices.
Q214. Salesman of Spaulding & Company?
A. Yes, sir, and he gave ,them the prices and the coach
ordered.
Q215. Why were they shipped to you? Why not shipped
to Staunton Military Academy?
A. They did not sell them direct.
Q226. Were you their agent?
A. Yes, sir.
Q227. As agent, you had a monopoly for Staunton?
A. Yes, sir.
Q228. How long have you been the agent of Spaulding
& Company, ·for instance?
A. About 20 years.
Q229. Is Spaulding & Company one of the standard manufacturers, or one of the high standing manufacturers of
athletic goods?
A. The outstanding one in the United States.
Q230. Were any of these athletic supplies, other than
for games, such as football or baseball, etc., ordered direct
by the Academy from the manufacturers, or did they come
to you to order them?
A. Occasionally, they might phone down to me; most of
them were ordered by Joseph Taylor, Howie, the football
coach, or Dey, the baseball coach.
_
Q231. Were the majority of these goods orpage 356 rdered direct of Spaulding of the manufacturers,
or the majority brought to you first?
A. Nine-tenths sent direct to the manufacturers; Willson
Brothers did not know anything about it.
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Q232. Is there a special price given by the Manufacturers
to schools?
A. I think so.
Q233. Do you know whether Staunton Military Academy
got special prices from the manufacturers?
A. They got the regular school prices.
Q234. What profit did Willson Brothers get on these orders?
A. It would depend on the merchandise; some times 2%,
sometimes 5 %, 7 .Vi %, sometimes as high as 10 % ; shoes
only 5%.
Q235. On the athletic goods, goods for games ordered
direct, did Staunton Military Academy have any discount,
such as they got on drugs and paints?
A. No, sir.
Q236. They paid the price charged by the manufacturers?
A. They paid the price they agreed to pay the salesmen
for the manufacturers; Willson Brothers were not known
in it.
Q237. Who paid the manufacturers, you or Staunton Military Academy?
A. We did.
Q238. They were shipped to you, on your responsibility?
A. Yes, sir.
Q239. Who paid the freight charges?
A. Sometimes we did and sometimes the school.
Q240. Did you absorb the charge?
page 357 ~ A. No, sir, on 23/i % we could not absorb the
express charges.
Q241. State whether or not in any case athletic supplies
were furnished to the Staunton Military Academy, or any
oi its sporting departments, at exorbitant prices or at anything in excess of the retail value of the products, taking
into consideration its quality?
A. They were not.
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Q242. The petition says: "It seems to have been the policy
and practice of the directors, particularly this defendant
( meaning you), to place all business which the school had to
cffer, in the hands of persons, firms or corporations in which
the said defendant or his co-trustees were financially interested." Is that true or false?
A. That is not so.
Q243. Do you know of any case, with the exception of·
the purchase of uniforms from Rowland, in which business
was given by the officials of the school to· persons, firms, or
corporations, in which you were interested other than these.
purchases you have just spoken of?
A. I do not.
·
Q244. The petition avers: "that the employees of the·
school charged with the duties of making these several purchases or of arranging for the rendition of the services that
~1ay have been required, seemed to understand, inferentially
if not expressly, that their positions would be more secure
if they placed the business with firms in which the Trustees, to whom they were indebted for their employment, were
financially interested."
page 358 r Is that true or false?
A. That is a maliciously false statement.
Q245. Then there follows a long a verment in regard to
your guilt because of your supposed dealings with William
C. Rowland in selling military uniforms to the school. Please
state whether or not the uniforms sold by Rowland to the
school were good, bad or indifferent? How they compared
"vith uniforms sold to other military schools in this section?
A. They showed up a whole lot better than Roller's or
Fishburne' s ; these are the two you could compare them with.
We would take New York Military Academy and Manlius,
high class schools in northern New York, Culver's and Valley Forge Military Academy and Georgia Military Academy,
take their catalogues and see what they charged for uni-
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forms. We put our price for uniforms in line with theirs,
and you can see in thirteen years we made over $300,000.00
of profit on uniforms, which statement alone is sufficient to
say that we were not paying too much for uniforms.
Q246. During your directorship, since William G. Kahle' s
death, have you in any way intimated to any man _in the employ of the Academy that he n\ust deeal with you, or your cotrustees?
A. I have not; I can bring men down here to say that.
Q247. Tell me what was the result of the operation of
Staunton Military Academy from the time of William G.
Kahle' s death to the time· of the institution of this suit, what
were the results in round numbers? Have you a statement
showing the amount of dividends you have paid to the
trustees aside from the payments to the Trustees themselves
of $200.00 each a year.
page 359 ~ A. We have paid the liability account of W. G.
Kahle and Staunton Military Academy, amount:_ing to $363,595.00.
:-·Built Kahle Hall, ........................ . 180,000.00
Built Memorial Hall, ...................... . 90,000.00
Bought_the Echols field, ..................... . 25,000.00
. Improvements on same, .................... . 10,000.00
. Built central heating plant, ................. . 20,000.00
,Smoke Stack, ............................. .
5,000.00
. Improvements on athletic field, .............. . 50,000.00
:Addition to hospital, ....................... .
2,500.00
Built servants quarters, .................... .
5,000.00
·.walls built on .grounds' . . --· . . . . •. . . . . . . . . . .. . 10,000.00
·Furniture for new buildings, ................. . 10,000.00
·Put in decent plumbing, .................... . 10,000.00
::Guard Room, ........ , .................... .
2,500.00
Grading, ................................ .
5,500.00
~Bought B.owman ho.use, ..._..... ., ..
..5,Q00.00
.!. • • • • ···"-' •
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Improvements on grounds, . . . . . . . . . . . . . . . . . . .
8,500.00 ·
Bond account how held, . . . . . . . . . . . . . . . . . . . . 71,800.00
Dividends paid Mrs. Whitehead to January 1st, .. 191,000.00
$1,065,395.00
Those figures were made up as of March 13, 1933, and did
not include the expenditure of many thousands of dol~ars in
keeping the property in good condition, for that was a normal
expense. Since that date additional dividends have been
paid to Mrs. Whitehead, mak:ing the dividends
page 360 rpaid around $250,000.00 in all.
Q248. The condition of the school, I suppose
is shown by the Audits that have been introduced in evidence today?
A. Yes, sir.
Q249. You are acquainted with them?
A. Yes, sir.
Q250. Mr. Steele has testified as to the purchase of certain bonds, for which checks were given by the school to
you.· The petition avers: "that on numerous occasions the
said defendant sold to his trust, bonds of a character not
contemplated by the statute in such cases made and provided, which said sale of bonds· has resulted in a loss to thetrust in an amount of something over $25 ,000.QO,
page 361 rnot including in- ( see page 87) terest upon the
defaulting investments."
State whether that is true or false?
A. It is false.
Q251. When did Staunton Military Academy first begin
to have money on hand to invest?
.A. About 1925 or 1926.
Q252. I believe a reserve was set up: What was the
purpose of that?
A. To take care of any bonds that went bad.
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Q253. I mean a general reserve, which was not covered
in the surplus: What was the purpose of that reserve? For
instance, in the Minut~s, it appears that there was established
a reserve for emergencies and buildings?
A. Lightning might strike a building, and might have an
e;pidemic of small pox and break up the school.
Q254. In the Audit of 1928-1929, it appears from Schedule III, page 9, that there was reserved for contingencies,
for the year, ending June 30, 1925, $30,000.00;
for the year, ending June 30, 1926, $52,108.12;
for the year, ending June 30, 1927, $40,000.00;
for the year ending, June 30, 1928, $50,000.00;
for the year, ending June 30, 1929, $50,000.00;
which amounts to $222,108.12.
What was the purpose of that reserve, aside from any
question of taxation?
A. You might have a case of an epidemic of small pox
and that would break up the school, or infantile paralysis,
and scare your boys away for a year, and you would have to
·
pay your teachers.
page 362 r Q255. Do you recall that Judge Ker at one
time construed William G. Kable's will and held
the object of the trust was, first, to make a larger and better
school and insure its perpetuity, rather than pay dividends?
A. I do.
Q256. Was this reserve being accumulated at that time?
A. Yes, sir.
Q257. What was the reserve used for finally?
A. Putting up new buildings.
Q258. Is Memorial Hall one of the building? What was
the cost?
A. $90,000.00.
Q259. Kahle Hall was one of the building? What was its
cost?
A. $180,000.00.
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Q260. Was it invested or put aside?
A. Invested.
Q261. Actual tangible value that was liquid?
A. Yes, sir.
Q262. At first, the investments were made by whom?
A. By Colonel Russell, the President.
Q263. Afterwards, I think about 1932 or 1933, there was
a resolution passed by the Board of Directors, which was ·
submitted to the Court, and various other investments were
made: By whom were those investments made?
A. They were made by me as President.
Q264. By direction of the Board of Directors?
A. Yes, sir, I was authorized to buy certain things.
Q265. Were the stocks or bonds, in which the investments
\:\7ere
to be made directed by the Board of Directors?
page 363 r A. After I passed on them and had the Philadelphia Trust Company pass on them and Mrs.
\Vhitehead's bank in Richmond pass on them and Babson.
They were Babson's recommendations.
Q266. During the entire time of your connection with the
school, since William G. Kable's death, about how much has
been invested in bonds ?
A. We invested in bonds, $407,000.00; $307,000.00 were
bonds and $100,000.00 was interest; put out at interest, because it paid better than government bonds.
Q267. Were those investments made both before and after the panic of 1929?
A. Mostly made before the panic.
Q268. During that time and up to what time?
A. From 1925 to 1935.
Q269. During that time what loss sustained in that $407,000.00 of investments?
A. About 4% of paper loss. I say "paper loss", because
~ome of the bonds are selling from $72.00 to $75.00. Kahle
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cashed in, when we put up one of the buildings and we sold
railroad bonds in preference because these were backed up
by real estate. B. & 0. bonds which were sold at a profit
in 1931, around 84, which are now $17.00.
Q270. The school sold at 84, and they are now $17.00?
A. Yes, sir, and we had a lot of B. & 0. bonds.
Q271. I here hand you a statement, signed by you, written
to Mrs. Whitehead, on March 13, 1933, which purports to
show the liabilities of Staunton Military Academy on July
5. 1920, and what the Board of Directors have done up to
that time: Did you sign that statement and is that a true
statement?
· A. Yes, sir, I did and it is.
Q2710. Please file that statement as "Defendant's Exhibit No. 1"
A. I file same, as requested.
page 364~

Mr. Nachman: We object to this_statement as
being a self-serving declaration, compiled by the
defendant himself, and as to the majority of matters in it,
it covers matters in regard to which he has already testified;
it is objected to because a self-serving declaration.

Q272. Mr. Steele has testified as to certain checks, payable to you, made by the Staunton Military Academy, for
which bonds were purchased. Where bonds were purchased
with these checks, state whether or not the purchases were
made at the market value of the day of purchase?
A. They were.
·
Q273. State whether or not you made any profit, directly
or indirectly, from any purchase of these bonds?
A. I did not.
Q274. Why were the checks made payable to you, instead
of directly to the concern from whom the bonds were being
bought. Let us go, first, to the check for $2,034.17, of
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December 30, 1929, with which was purchased a $1000.00
Brooklyn Post Office bond, and a $1000.00 Seaboard Mortgage Company bond?
A. I have a debit and credit of that date; a debit of $2034;17 and a credit of that same amount that day.
Qi7 5. So, the money was paid by you to the person from
·whom the bond was purchased?
A. Yes, sir.
Q276. Were they your own bonds?
A. I could not say.
page 365 r Q277. How did it happen that these bonds were
purchased by you?
A. Colonel Russell ordered the bonds.
Q278. One of these bonds has been sold at par; the other
bond, the Brooklyn Post Office bond, is still held. State, if
you can, how long the market price of the Brooklyn Post
Office bond was at par or above?
·
A. There were around $250,000.00 of these bonds sold in
St~unton to the public. In 1926, 1927 and 1929, the po~t ~
office could not handle the parcel post and they went into
different cities and asked different people to put up a post
office building, the rent to cover interest and retirement of
the bonds in 20 years. Roosevelt comes along 7 or 8 years
afterwards and cancelled the contract.
Q279. That is, the lease?
A. Yes, sir.
Q280. Was the Brooklyn Post Office bonds secured in that
way?
A. Yes, sir.
Q281. Until Roosevelt's regime and the cancellation, was
that bond marketable or not at its face value?
A. Yes, sir.
Q282. This bond could have been sold at face value up
until the cancellation of the lease?
_A. Yes, sir.
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Q283. The next check if for $10,276.66, dated October
17, 1929, for Commercial Credit bonds. Will you state who
was selling those Commercial Credit bonds in Staunton?
A. Robert Garrett and Sons.
page 366 ~ Q284. What did you do with the $10,276.66
·
which was paid to you on that date?
A. There is a debit and credit on my account that day.
Q285. On the same clay you paid for the bonds?
A. Yes, sir. In 1929, I added up and $119,000.00 went
through my individual account. Take that for the nine years
means more than $1,000,000.00 going through my individual
account, but I never made a nickel from any bond that went
through my account.
Q286. Were those Commercial Credit bonds regarded as
good bonds?
A. Yes, sir.
Q287. They sold at par afterwards?
A. Yes, sir.
Q288. On August 29, 1929, there was a check for $5,050.42 for the purchase of Maryland Mortgage National Title
Company bonds : What do you know about that?
· A. Another one of the bonds purchased from Robert Gar1 ett & Sons.
Q289. One of the bonds purchased by Thomas H. Russell?
A. Ordered by him.
Q290. Did you make any profit in any way, shape or form
out of the purchase of this bond ?
A. No, sir.
Q291. That bond has apparently gone down: Do you
know. what is the history of the bond; it defaulted as of
June 1, 1933?
·
A. The bond was good until the Guarantee people in Bal~
ti more trans£ erred it to some Guarantee Company in New
York.
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page 367 r Q292. It was guaranteed by the National Surety Company, which busted with great effect about
that time : Do you recall that?
A. I remember some trans£ erring of the guarantee.
Q293. For years after it was purchased, it was a good
bond?
A. Yes, sir. Those papers with reference to these bonds
were turned over to S. D. Timberlake, Jr., and the treasurer of Staunton Military Academy, the papers in connec:
tion with the history of these bonds.
.
Q294. The next bond is the First National Company, for
which check. was given to you on February 28, 1930, for.$1,006.87; It appears from the audit that Staunton Mili-.
tary Academy had $10,000.00 of these bonds: Was that
bond purchased through you or from you?
A. William Steele had $2000.00 of railroad bonds called
for redemption and he asked me to give him a bond in place
of it, and when the bond went bad, I took it up.
Q295. Was that your own bond?
A. Yes, sir, because he already had $10,000.00 of them.
Q296. There was $16.16 accrued interest, and you paid on
April 22, 1930, $1016.16?
A. That represented accrued interest.
Q297. There was another check introduced, dated September 9, 1929, for $10,220.00, payable to you, for the purchase
of National Bond and Mortgage Company bonds (W. H.
Steele Exhibit No. L, page 172 of record): Can you tell
us anything about that?
A. Nothing, except a debit and a credit for that amount.
Q298. The very day you received the money
page 368 rfrom Staunton Military Academy by this check,
you expended it for these bonds at the same price?
A. Yes, sir.
Q299. Was that a good bond at the time of purchase?
A. A good bond.
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Q300. Who was selling it?
A. Robert Garrett & S,ons. There is a debit and a credit
there, that offset each other.
Q301. The·money was paid for this bond by you on that
very day, you know that?
A. Yes, sir.
Q302. Going back to this petition : The petition complains of the removal to the National Valley Bank of the
Corporation's account, of which bank you were "a stockholder, officer and director, and Thomas H. Russell, one of
his co-fiduciaries, was made a member of the Board of
Directors of that Bank." That account was moved?
A. Yes, sir, and Thomas H. Russell had been made a
director two years before that.
Q303. Were you a stockholders of the bank at that time?
A. Yes, sir .
.Q304. How many shares of stock did you have?
A. 83.
·Q305. Were you vice-president of the bank at that time?
.A. No, sir .
. Q306. Did you become vice-president afterwards?
·A. ·Yes, sir.
Q307. Did you get any commissions, or payP'1:ge. 36Q rments, for removing that account?
A. No, sir. The Augusta National Bank put
Clarke ~Worthington on the Board to get the Worthington
Hardware account and the Augusta N ationa:1 Bank put
·Powell Stratton on the Board to get the Stratton account
aw~y from. the National Valley Bank; ·and tbe Augusta
National Bank put.Billy Hall on the Board·-to get the Metro·politan .account, all ft;om the National Valley Batik; 'the
.National Valley _.did. no more than the others. I am just
·showing you that to show it was no crime to fight for an
account.
Q308. ·What .w.as ~:the . s:ta~di~~$ of the :N'a.tiQnal V aJlley
.Bank?.
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A. One of the best in the United States.
Q309. How did it compare with the other banks for size
and position?
A. It was the strongest.
Q310. What was the policy of the National Valley Bank.
with reference to loans?
A. They owed to the National Valley Bank either $40,000.00 or $60,000.00 at that time.
Q311. This petition· states : "the Augusta National Bank
never, at any time, made any demand for payment of the
notes which it held, and permitted them to be renewed from
time to time upon the endorsement of the Executors, without
making any demand for payment either in whole or in part."
At the time of William G. Kahle' s death who was cashier of
the Augusta National Bank?
A. Charles East.
Q312. Was Mr. W. B. Timberlake connected
page 370 ~with the bank as cashier or officer at that time?
A. Not that I know of ; certainly not as cashier.
Q313. What amount of money was owing by William
Kahle or Staunton Military Academy to the Augusta National Bank at the time of his death?
A. $20,000.00.
Q314. By which one?
A. William Kahle.
Q315. Do you know whether he had borrowed there up
to his limit?
·
A. Yes, sir; borrowed $70,000.00 from Staunton National Bank and First National of Lexington and Buena Vista,
and either $40,000.00,,or $60,000.00 from the National Val·
ley Bank.
Q336. How was the loan of the Staunton National Bank
secured?
A. Partly secured by the stock of the Augusta National
Bank.
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Q337. William Kable's stock?
A. Yes, sir.
Q338. Did the Staunton Military Academy owe any of
those banks at that time?
A. I think the notes payable by S. M. A. amounted to $128,992.00; notes payable of W. G. Kahle, $71,843.00.
Q339. State whether or not the Augusta National Bank,
through its cashier, or any officer, made any demand for
payment; and, if so, when?
A. They called the notes and very properly. The had no
security for them, and if the property had been put up for
sale, it would not have paid SO cents on the doltar. One note
was due in August and the other in October, and both were
paid.
page 371 r Q340. How were they paid?
A. My recollection is that Thomas H. Russell
and I borrowed $10,000.00, and W. C. Rowland borrowed
$10,000.00 in Philadelphia.
Q341. The petition speaks of the bond issue of $100,000.00, and states that these bonds were turned over to you as
security for your endorsement "until the proper decree of
court could be obtained, the bonds sold, at which time he was
reimbursed and the note paid." Is that a fact or not?
A. Well, no. Here is the situation. Vaughan was a good
banker and was president of these three banks ; . Harry
Worthington was president of the National Valley Bank,
and Kahle owed Vaughan $70,000.00 and the National Valley either $40,000.00 or $60,000.00. These two men were
not willing for that bond issue to go on and turn the money
over to Staunton Military Academy. They were willing to
sell enough of it, or to sell them all, to pay the Internal
Revenue tax, and turn the balance of the money over to
them. Those bonds never were in my box.
Q342. Were they ever sold?
A. We sold $5000.00 of them to William Steele.
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Q343. What was done with the bonds?
A. They were burned.
Q344. Where were they kept before being burned?
A. By the National Valley Bank.
Q345. Were they put up for security for your endorsement?
A. I do not see how they could. If they had of
page 372 rbeen, they would have been in my box; we could
not sell the bonds ; they were no good.
Q346. And they were finally burned?
A. Yes, sir.
Q347. Complaint is made in this petition of the sale of
Colonel Kable's stock in the Augusta National Bank: By
whom was that stock sold and why?
A. By the Staunton National Bank to collect a part of its
debts.
Q348. Under its collateral pledge?
A. I think so ; the Trustees advertised it, I think; I am
not certain; Mr. Vaughan wanted his money.
Q349. Going back to the bond matters and your purchase
of bonds under an order of the Court and as directed by the
Directors, in 1933, state whether or not that purchase was
handled by you in the same manner as the other purchases,
by you personally?
A. I handled them personally ; my recollection is I had the
National Valley Bank ship the money to the Hanover Bank,
in New York, and I had the bond people deliver the bonds
to the Hanover National Bank and collect for them.
Q340. I here hand you what purports to be an account oi
Bryan, Kemp & Company, Richmond, Va.: What were
they?
A. Brokers.·
Q341. This account is dated June 30, 1935, with Gilpin
vVillson, Sr., Staunton, Va.: State whether or not this account, which is in your own name, represents your purchase
of these bonds?
0
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A. It does.
page 373 r Q342. Please file that account with your deposition, marking it "Defendant's Exhibit No.
2"?
A. I file same, marked as requested. I did not turn the
money over to Bryan, Kemp & Co., because I was afraid of
them, but I had the bonds delivered to the Hanover National
Bank, and the money was paid on presentation of the bonds.
Q343. State whether or not there was any loss on these
bonds?
. A. We m~de $4300.00 on those bonds.
Q344. Are the bonds referred to in this statement those
which are checked and opposite which figures are written in
pencil?
A. Yes, sir.
Q345. I believe that Mrs. Whitehead, the mother of the
petitioner, and_ the only beneficiary under the will until the
children became of age, was a member of the Board of
Directors at the school ?
A. Yes; sir.
Q346. What has been Mrs. Whitehead's attitude towards
your _administration from the first?
A. Very favorable up until the time she brought Hall in.
Q347. Do you remember when the oldest of the children
· of Colone] Kahle and Mrs. Whitehead became of age?
A. I would say about July 10, 1932.
Q348. Is that Mrs. Eleanor Kahle Miller?
A. Yes, sir.
Q349. I here hand you a letter, purporting to be from Mrs.
Whitehead, dated July 5, 1930, addresed to you, which I
will ask you to file with your depositi~n, as "Defendant's Exhibit No. 3~', and read into the record?
page 374 ~ A. I file same, marked as requested," and the
letter reads as follows :
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DEFENDANT'S EXHIBIT NO. 3
"25 Oak Lane,
Richmond, Va.,
July 5, 1930.
Dear Mr. Gilp,
Many thanks for your letter. I have written Bud, but I
am not optimistic for Ted for I believe I have heard 1-}im
express an opinion as to Ted's salary being quite ample for
value received. Anyhow I am asking him to do what he
can as much for Massie and the children as Ted. I feel
sorta sorry to see them struggle so, when we are so well
taken care of.
Now, I am hoping you'll just take your "foot in your
hand", and come on down especially to "talk turkey" to usI am anxious to have you do just that, and "I am anxious
. too, to have you know how very much I appreciate your work
in keeping things going. I realize quite well who has the
brain that has kept S. M. A. from complete failure-You
and Colonel Russell, have been masters at improving the
school, but without you the whole thing would have flopped"
worse than one flopped who was enabled to confidently get
back to normal because he knew you would keep things safely
until ·his return. "What we would have done I do not
know."
Personally I did not worry over the financial status of
the school when Col. Kahle died for I knew I could live in
some way, "I had always been poor and could
page 37 5 ~have slipped back to that state with only a fleeting
memory of having been more blessed at one time.
But well did I realize what a deplorable condition you had to
unravel, and the way you have done it is nothing less than
marvelous. Col. Russell's knowledge of the scholastic end,
. and his ideals have 110 doubt comforted you many times
into realizing that you were doing a thing well worth while,
and your loyalty to your friend, my children's father, has
been beautiful. They will some day realize it fully, and
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I hope they can become worthy of a friendship as great."
With all appreciation and hopes for a visit, I am,
Affectionately,
ELEANOR."
Q350. Who was "Bud" referred to in the letter?
A. W. C. Rowland.
Q351. Who was "'I'ed"?
A. Ted Russell.
Q352. And "Eleanor" was Mrs. Whitehead, formerly
Mrs. W. G. Kahle?
A. Yes, sir.
Q353. I now hand you another letter from Mrs. Whitehead to you, dated February 20, 1934, and I will ask you to
read into the record this part that appears on page 3 ( indicating to witness)?
Mr. Nachman: I think the entire letter should be mtroduced, not just a part of it.
·page 376 r Mr. Perry: I will introduce the letter, and will
mark it "Defendant's Exhibit No. 4". Mr. Will,s~n, will you read the paragraph indicated?
A. (Reading) "We all love you very much, and we feel
that you've been much too fine in bearing our burden for
us. I've always felt I could help much more by keeping out
of things than by adding my little "two pennies worth" of
advice. Will send this along tonight.
ELEANOR."
Q354. What is Mrs. Whitehead's husband's name?
A. Lawther J. Whitehead.
Q355. I here hand you a letter, dated June 12, 1937, ad-
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dressed to Mr. Gilpin Willson, Staunton, Virginia, and
signed by Lawther J. Whitehead, written on the professional
paper of "Lawther J. Whitehead, M. D., 104 Professional
Building, Richmond, Virginia," and I will ask you to file that
letter with your deposition, marking it "Defendant's Exhibit No. S", and read it in full into the record?
A. I file the letter, as requested, and have marked it "De-fendant's Exhibit No. S", and it reads as follows:
page 377~

DEFENDANT'S EXHIBIT NO. 5.
"Lawther J. Whitehead, M. D ..
104 Professional Building
Richmond, Virginia.
June 12th, 1937.

Mr. Gilpin Willson,
Staunton, Virginia.
Dear Mr. Willson:
It was with grief and distress that I received the paper
stating that you had resigned the presidency of S. M. A.
Of course I can appreciate the fact that you wish to wash
your hands of the whole situation. On the other .hand I fee.I
quite sure that the School needs you and needs you now
·worse than it needed you at the time of Colonel Kable's
death.
I know of no one who can take your place and I know of
no one who will have the same amount of interest in S. M. A.
that you have had~ I am sure you have grown tired of it
and at times felt thoroughly disgusted.
Without any authority on anyone's part, but as one individual to another, I am hoping that you will reconsider the
matter and not resign. I am telling you the truth, too.
These remarks come from me and me alone, I may assure
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you. A man who has done the job as you have, no one is
going to follow in his footsteps and do a similar job.
Think this matter over very carefully and see if you cannot reconsider it, and in the meantime if you will do so I will
do all possible in my power to make the others give you 100
percent. backing as they should have done in the past. I
assure you
have urged this time and time again but I
that I will make a more despei-:ate effort to do so if you
will reconsider.
·
Personally, I cannot thank you enough for what you have
clone in the past regardless of what your decision about the
future may be.
Believe me,
Sincerely yours,

will

LAWTHER WHITEHEAD
LJW/bh Copy to Mr. W. C. ROWLAND"
page 378 r Mr. Nachman: That letter is objected to as
nof being from a person connected with these
proceedings.
'Mr. Perry:

Q356. Dr. Whitehead was at one time a Director, was he
uot?
A. Yes, sir.
Q357. Did you reconsider your resignation?
A. I did not.
Q358. At this time you are neither an officer or a director
of -the Staunton Military Academy?
A. A trustee only under the will.
Q358. Going to the whole of this petition, please state
whether or not .anything .:w.err~d against you, either in the
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ownership of stock, the buying of bonds, or the dealings with
the institution, has any foundation in fact, or is it not false?
A. None whatsoever; it is entirely false.
Further this deponent saith not.

It being 5 :00 P. M., the taking of further depositions was·
adjourned to a date to be agreed upon by counsel.
E. S. BUMGARDNER, N. P.
page 379~

DEFENDANT'S EXHIBIT NO. 1.
"Staunton, Va.,
March 13, 1933..

Mrs. E. Whitehead,
Richmond, Va.
My dear Mrs. Whitehead:
As one of your administrators and one of your directors,
I would like to submit the following report for the past twelve
and a half years on the administration of S. M. A.
LIABILITIES of July 5, 1920
Accounts payable S. M. A .................... $ 26,160
Notes payable S. M. A ................· ....... 128,992
Notes payable W. G. Kahle . . . . . . . . . . . . . . . . . . . . 71,843
Bond on Skinner property . . . . . . . . . . . . . . . . . . . .
8,000
Bond on Hoge property . . . . . . . . . . . . . . . . . . . . . .
1,000
3,100
Accounts payable W. G. Kahle . . . . . . . . . . . . . . . .
4,500
Steele note . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Endorsement for Woodward Inc. . . . . . 112,000
Less inventory Woodward . . . . . . . . 37,000 . . 75,000
Income taxes 1916 to 1920 inclusive . . . . . . . . . . . . 45,000
363,595.
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To wind up the estate and settle the indebtedness was some
problem. Had the property been put up at auction on a .
Court's order it would not have paid over 25 cents on the
dollar. In fact there was strong pressure to have the Court
order it to be sold.
SOME OF THE THINGS 'WE HAVE DONE
Paid in full the liability account .............. . $363~595
Built Kahle Hall ........................... . 180,000
Built Memorial Hall ........................ .
90,000
.Bought the Echols field ...................... .
25,000
Improvements on same ....................... .
10,000
Built central heating plant ................... .
20,000
.Smoke stack ............................... .
5,000
Improvements on athletic field ................ .
50,000
Addition to hospital ........................ .
2,500
Built servants quarters ...................... .
5,000
Walls built on grounds .................... .
10,000
Furniture for new buildings .................. .
10,000
Put in decent plumbing ...................... .
10,000
Guard Room .............................. .
2,500
783,595

page 380 ~Carried over . . . . . . . . . . . . . . . . . . . . . . . $783,595
Grading ......................... .
5,500
Bought Bowman house ..................... .
5,000
Improvements on grotmds .................. .
8,500
.-Bond account now held ...................... .
71,800
Dividends paid Mrs. Whitehead to Jan. 1st ..... . 191,000
Total ............................... 1,065,395

In addition we have kept the property in good shape at a
cost of many thousands. This I am not including, as it is a
normal expense.

page 381 ~

DEFENDANT'S EXHIBIT NO. 2.
Mr. Gilpin Willson, Sr.,
15 W. Beverley St.,
Staunton, Va.

In Account Current With
BRYAN, KEMP & CO.
911 East Main St., Richmond Virginia.

Kindly preserve this statement for
future reference as it will be valuable
in making up your next income tax retur.n.
E. & 0. E.

· Day
JUN

Item

Description

Bought or
Received

301933

BALANCE BROUGHT FORWARD
LONG
INTL NICKEL
INTL HARVESTER
STANDARD OIL OF N J

50

so

100

JUL
17

6580
7134

25

19

9154
9153
9155

$3000
$3000
$5000

9156
9157
9158
9159

$3000
$3000
$3000
$3000
$3000
$3000
$20000
$1000
$2000
$3000
$3000

9160
9161

,

24

9162
3408

3M
3M
3M
3M
3M
3M
2M
20M
3M

3407
24
25

3573
4831
4908

27

6317

26

6178

27

6314

28

7523

3M
3M
lM
3M
I\

31 }4

PAC GAS & ELEC CO

RECD

HUDSON & MANHATTAN REF 5% '57
KANSAS CITY TERM 4% $60
FED LAND BK 4 1/4% '56
SHIPPING <::HG
NORTHERN PAC RR 3% '2047
NATL DAIRY PROD 5 !4% '48
LOUISVILLE & NASH R R 4% '40
UNION OIL OF CAL 5% '45
TERM ASSN ST LOUIS 4% '53
~OU PAC RR 4% '55 ·
U S LIBERTY 4th 4 34 %
AMER SMELTING 5% '47
AMER SMELTING 5% '47
WESTERN MARYLAND RR 4% '52
CHIC BURL & QUINCY GEN 4% '58
PAYMENT BY CENTRAL HANOVER BK A/C DEL
SOUTHERN PACIFIC 4S '55
UNION OIL OF CALIF 5S '45
TERM ASSN ST LOUIS 48 '52
WESTERN MARYLAND 4S '52
LOUISVILLE & NASHVILLE 45 '40
KANSAS CITY TERM 4S '60
.\MN SMELT 5S '47
U S LIBERTY 4th 4 !4S
NATL DAIRY PRODS 5 345 '48
DIV 50 INTL HARVESTER
INT a 4~%
CK
PAYMENT TO CENT HANOVER BK & TR A/C DEL
HUDSON MANH REF S'S 57
FA YMENT BY CENTRAL HANOVER A/C DEL
NORTHERN PACIFIC J'S 2047
PAYMENT BY CENTRAL HANOVER A/C DEL
:\MER SMELT S'S 47
PAYMENT BY CENT HANOVER BK & TR A/C DEL
CHGO BURLINGTON & Q 4'S 58

86 5/8
94 34
92 5/8

so
50
100
$5000

\.

LONG
TNTL NICKEL
INTL HARVESTER
~TANDARD OIL OF NJ
FED LAND BK 4 }4% '56-

Debits

Credits

4420.91

PACIFIC GAS & ELEC
LESS SHIPPING CHG 25c

25

18

Price

4420.91

775.90

2676.67
2841.33
4654.97
9.00
61 5/8
1876.00
96
2961.87
9i !4
2931.33
96
2907.92
85 0
2578.83
83 5/8
2522.58
102 28/32 20811.81
99 5/8
1013.89
2025.28
990
72
2203.83
2851.33
93 34

Balance
Oblique Figures
Signify Credit Bal.

3645.01

2557.50
3221.20
5000.00
2266.50
3016.25
2917.50
2880
3165
2907
2057
1020
2040
2820

58511.65

2522.58
2907.92
2578.83
2203.83
2931.33
2841.33
2025.28
20811.81
2961.87
7.50

16726.87
16719.37

3656.01

13081.86

18.50
2676.67
1876.00
1013.89

-1020 7515.30

2851.33

4663.97
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Your plant today is carried at a value of $902,738.23 less
reserved for depreciation $339,613.53, leaving a net valuation
of $563,124.70. Add to your plant value the $71,800 of
bonds the value of S. M. A. is $634,924.70.
I am making no comment, simply submitting cold figures.
Cordially,
GILPIN WILLSON".
page 382r

DEFENDANT'S EX. NO. 3.

25 Oak Lane
Richmond, Va.
Dear Mr. Gilp :
Many thanks for your letter. I have written Bud, but I
am not optimistic for Ted for I believe I have heard him
express an opinion as to Ted's salary being quite ample for
\'alue received. Any how I am asking him to do what he
(·an a::: much for Massie and the Children as Ted. I £,eel
sorta sorry to see them struggle so, when we are so well
taken care of.
Now, I am hoping you'll just take your "foot in your
hand," and come on down especially to "talk Turkey" to us-I am anxious to have you do just that, and I am anxious too,
to have you know how very much I appreciate your work in
keeping things going. I realize quite well who has the brain
that has kept S. M. A. from complete failure-you and Colonel Russell have been masters at improving the school, but
without you the whole thing would have flopped worse than
one flopped who was enabled to confidently get back to
normal because he knew you would keep things safely until
his return. What we would have done I do not know. Per~onally I did not worry over the financial status of the
~chool when Col. Kahle died for I knew I could live in some
~vay. I had always been poor and could have sHpped back
to. that state with only a fleeting memory of having been
more bless.ed at one time. But well did I realize what a de-··~\
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plorable condition you had to unravel, and the way you have
done it is nothing less than marvelous~ Col. Russell's knowledge of the Scholastic end and his ideals have no doubt comforted you many times into realizing that you were doing a
thing well worth while, and your loyalty to your friend, my
Children's Father, has been beautiful. They will someday
realize it fully, and I hope they can become worthy of a
friendship as great.
With all appreciation and hopes for a visit, I am,
·
Affectionately
ELEANOR
page 383 t

DEFENDANT'S EXHIBIT NO. 4
"Mrs. L. J. Whitehead
25 Oak Lane
Richmond, Virginia
Feb. 20, 1934.

After sitting up till midnight to write this letter the copy
I received of Bud's letter to you sounds so much like it (in
parts) that I hate to send it. But he didn't tell me to say
these things, so I'm sending it any how-it's a real "labor of
love" for me to ever write such a long letter, and some of the
things. I am convinced of are herein so you can forget the
part which doesn't appeal to you. I'm so glad you've come
to the conclusion that Barnes is not the only possibility.
I asked Bud to return Mr. Hall's papers which I didn't
see until after our meeting-they were sent from Staunton
-I guess of course you remember them,-but they came in
the mail after the meeting. He sounds even better now than
I even thought. His Harvard & Princeton experience and
degrees are worth much, and the letters from Princeton
sound as if he had done a fine job at Englewood. All his
papers are from Princeteon-the Fisk Agency man (Mr.
Maloney) asked for them at the suggestion of another per-

~--
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son who they recommended-(Mr. Burton who wouldn'~
consider less than $10,000, we had his papers at the
meeting). See how Mr. Hall sounds to you-·
page 384 ralso Mr. Middour of Mercersburg sounds finetho' he isn't anxious to change and maybe our
salary wouldn't be attractive to him. He hasn't the degrees
that Hall has but, he is a Princeton man-and I guess man:a.ging the enrollment-$1,000,000 fund at Mercersburg
would fit him "mighty well" to help us out.
I am so sorry Sutherland feels hurt-I hope he can be
happy again-no one blames him. He had an impossible
task-he was too much one of us-the more I think about
the task ahead of us and the unpleasant part we have to play,
I'm glad I am not you-and I'm sorry I am me. If you want
me to I'll come up yhere and live around .about· until we get
settled, I feel I should have to have some of the brunt of
the messes -we have to get into, and out of. All you need
.say is you'd like me to take my share, and I'll put on the
armour and come right along. Really I'd be right on the
job if you think it might save you any-even just a bit. You
just say the word-some days I have a few degrees of intelligence-and on the days when I felt a "vacancy" coming
on I'd hide-do you need me?
We all love you very much, and we feel that you've been
much too fine in bearing our burden for us. I've always felt
I could help much more by keeping out of things than by
adding my little "two pennies worth" of advice.
Will send this along tonight.
ELEANOR.
page 385 r(Left this out)
Your other messages-I think an idea would be to state
to him frankly Academic first consideration, military not
dominating but not to be eliminated positively-Should state
also school has no endowment, is Trust Estate, must make
dividend-thus enabling having facilities for academic im.
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provement-State salary flat 5,000 or 6,000 (as seems
·wisest to you) so he'll not expect a home, or get another
place for Patch and let him have those quarters with not over
$5,000 salary-either is 0. K. "by me". Insist on immediate
answer as to when he could come to Staunton, we simply
must not let school- close without a selection of someone, and
at least two weeks observation by such person selected. Do
you agree? I feel that we had two or three very likely sounding people in that group of names we had before us. Such
cLS Shoemaker, Brown, and the one from a school in New
Jersey, I believe, Hall is the name. I think his papers came
·
here after the meeting he

P. S.
Great heaven's I've read over the letter of last night,
it's a volume, and hard to make out, but try real hard it's
got some of my ideas in it.
page 386 ~

DEFENDANT'S EXHIBIT NO. 5.
Lawther J. Whitehead, M. D.
104 Professional Bldg.
Richmond, Virginia
June 12th, 1937

Mr. Gilpin Willson
Staunton, Virginia
Dear Mr. Willson:
It was with grief and distress that I received the paper
stating that you had resigned the presidency of S. M. A.
Of course I can appreciate the fact that you wish to wash
your hands of the whole situation. On the other hand I
feel quite sure that the School needs you and needs you now
worse that it needed you at the time of Colonel Kable's
death.
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I know of no one who can take your place and I know of
one one who will have the same amount of interest in S.
M. A. that you have had. I am sure you have grown tired
of it and at times felt thoroughly disgusted. Without any
authority on anyone's part, but as one individual to another,
I am hoping that you will reconsider the matter and not
resign. I am telling you the truth, too. These remarks
come from me and me alone, I may assure you. A man who
has done the job as you have, no one is going to follow in
his footsteps and do a similar job.
Think this matter over very carefully and see if you cannot reconsider it, and in the meantime if you will do so
I will do all possible in my power to make the others give
you 100 percent backing as they should have done in the:
past. I have urged this time and time again but I will assure
you that I will make a more desperate effort to do so if
you will reconsider.
Personally, I cannot thank you enough for what you have
done in the past regardless of what your decision about
the future may be.
Believe me,
Sincerely yours,

LAWTHER WHITEHEAD
LJW/bh
Copy to Mr. W. C. Rowland.
page 387 r IN THE CORPORATION COURT OF THE
CITY OF STAUNTON:
vVm. G. Kable's Executors,
vs.

On Petition of
Wm. G. Kable, II, vs. Gilpin Willson

,vm. G. Kable's Trustees, etc.
It is agreed between counsel for the petitioner and the
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defendant, respectively, that, subject to the defendant's objection that the evidence is immaterial and irrelevant, the
following statement may be introducted in evidence by the
petitioner as if the same were made by the defendant, Gilpin
\Villson, as an adverse witness introduced by the petitioner.
The books of Willson Bros., a partnership, show that be.tween June 11 and August 7, 1936, Willson Bros. sold to
.American Metal and Furnishing Company, a contractor do. ing certain work on the building of The Augusta National
Bank of Staunton, in the City of Staunton, the following:
33 0 gals. of inside paints, that is to say 22 gals.
No. 1825 and 110 gals. of glat white, at $1.90
per gal., aggregating
$46.80
The cost net to the seller was $1.64;
934 gals. of outside paint at $2.75 per gal., being
2 gals. of outside white, 2 gals. of Pure House
gray, and 534 gals. of Yellow R. Stone, aggregating $25.39
The net cost to Willson Bros. of outside white and Pure
House gray was $2.29 per gallon; of Yellow Rose stone,
~2.17 per gallon;
It is further agreed that counsel for the petitioner himself examined said records.
Counsel for Petitioner.
J.M. PERRY
:Counsel for Defendant.
March 24, 1938.
page 388} Pursuant to adjournment taken on June 17,
1938, the taking of further depositions, ·on behalf
of the defendant, was resumed at 2 :30 P. M., July 22, 1938,
at the office of J. Martin Perry, Attorney, in the Masonic
Temple, Staunton, Virginia.
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Gilpin Willson, Sr.
PRESENT:

Joseph I. Nachman, Attorney for Petitioner;
J. M. Perry, Attorney for Defendant.

Gilpin Willson, Sr., Recalled:
DIRECT EXAMINATION
By' Mr. Perry:

Q 1. Do you recall in what year Colonel Thomas H. Russell went to Florida for his health during the session of the
school?
A. 1929.
Q2. I hand you a letter, signed Eleanor, dated 25 Oak
Lane, Richmond, Va., Thursday, without the year on it.
In this letter, she says :

"Col. called me when he passed thru, said he had promised
to see no -one, and Margarett had warned him against
calling, but he couldn't refrain, so just said howdy! Sounded
pretty well tho' nervous. Of course there was no mention
of business. However I told him to not worry a minute
during his rest in Floridcl' since· everything seemed in splendid
order at school. He thought it would be a reflection on him
if after having been there so long it couldn't run with its
own impetus for a while."
Please look at this letter and state who "Eleanor" is?
A. Eleanor Whitehead.
Q3. Who is the "Col." referred to?
page 389 ~ A. Thomas H. Russell.
Q4. From the fact of her talking of Colonel
Russell's rest in Florida, in what year was that letter written?
A. I would say in Jan~ary, 1930. He· was taken sick
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in Philadelphia about the last of November, 1929, and was
in the hospital about six weeks, so that would throw it
early in January, 1930, when that letter was written, for he
was on his way south.
QS. Will you file this letter with your deposition, marking it "Defendant's Exhibit No. 6"?
A. I file the letter, marking as requested.
Q6. I hand you another letter dated "Mrs. L. J. Whitehead, 25 Oak Lane, Richmond, Virginia, June 26, 1933,"
commencing "My dear Mr. Gilp", containing 5 pages, written
on ·both sides, and signed "Eleanor Whitehead" : Will you
please state if that is the same Eleanor Whitehead and if you
r1.re "Gilp"?
A. Yes, sir.
Q7. Please file this letter also with your deposition, marking it "Defendant's Exhibit No. 7"?
A. I file same, marked as requested.
Q8. In the letter referred to Mrs. Whitehead refers to
"Lawther": Who is Lawther?
A. Her husband, who at o·ne time was a Director of the
Staunton Military Academy.
Q9. I hand you a third letter, dated "Mrs. Lawther, J.
\i\Thitehead, 25 Oak Lane, Richmond, Virginia, Nov. 25,
1935", signed "Eleanor Whitehead", addressed to "My
dear Mr. Gilp": Is this also a letter written by
page 390 rMrs. Whitehead and received by you?
A. It is.
Q 10. Will you please file this letter with your deposition,
marking it "Defendant's Exhibit No. 8" ?
A. I file same, marked as requested.
Mr. Nachman: Counsel for plaintiff objects to the filing
of all three of these letters on the ground that they are incompetent, irrelevant and immaterial to the issues in this case;
and not written ·by any one, or any person, whose declara-
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tion would be admissible as against the interests of the petitioner.
Mr. Perry: In reply, counsel for defendant states that
:i\frs. Eleanor E. Kahle, who afterwards became Mrs. Eleanor
E. Whitehead, is the principal beneficiary under the will of
Colonel William G. Kahle, first, receiving all the income
until the oldest child became of age; afterwards receiving
as each child became of age an amount diminished by oneninth of the total for each child, being, in 1930, the sole
beneficiary; in 1933, the beneficiary of 8/9's, in 1934, the
beneficiary of 7/9' s, and, at the present time, the beneficiary
of 6/9's.
page 391 r

CROSS EXAMINATION

By Mr. Nachman:
Ql. It has been brought out that Colonel William G.
Kahle dies on July 5, 1920 : ,, That is correct is it not?
A. Yes, sir.
Q2. The first meeting at which the new regime took over
under the provisions of his will was shortly after his death,
within ten days or two weeks, was it not?
A. Shortly after; I do not know the date.
Q3. At that meeting the officers and directors were reorganized in accordance with the provisions of Colonel Russell's will ?
A. Yes, sir.
.
Q4. Immediately the salary of Colonel Thomas H. Russell, who was made president, was fixed at $10,000.00?
Mr. Perry: The question is objected to as the Minutes
show the salary fixed was Colonel Russell's salary as principal. If there is any question of this, the minutes are called
for.
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QS. This salary was to cover all of his duties, whether
as president or principal of the school ?
Mr. Perry: The question is objected to as the minutes
themselves are the besf evidence and this witness cannot be
foterrogated as to what was done at a meeting 18 years ago,
without first producing the minutes, which are
page _392 ~at the command of the petitioner.
A. I do not think the $10,000.00 was to cover everything.
Q6. What was the $10,000.00 to cover?
Mr. Perry: The question is objected to on the grounq
that the record in this case upon a petition filed by the Directors and Trustees shows exactly what the $10,000.00 was to
cover, and what the payment of $2500.00 as a member of
the ·Executive Committee was to cover, and that salary was
approved by decree entered in this cause standing unchanged.
A. That was for principal.
Q7. No salary was voted to him as president of the corporation at that time.
A. I suppose president and principal are the same thing.
Q8. If there was a distinction in the two offices that salary was intended to cover both?
A. Thomas H. Russell's salary was fixed by the will, and
the will stated that Mrs. Whitehead and Thomas H. Russell
·would agree on the salary. If they did not agree, they would
go outside and get a third person to do it.
·
Mr. Perry: It is .moved to strike out this answer.
Mr. Willson, I wish you would not answer questions
which are shown by the record, for the reason that memory
is a very uncertain thing and the record is the proper ev.idence.
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page 393 r Q9. What was the financial condition of the
Staunton Military Academy at the time of Colonel
Kable's death?
A. The two together had liabilities of $360,000.00. _
QlO. You mean the liabilities of William G. Kahle individually and the Staunton Military Academy, a corporation, were
approximately $360,000.00?
A. Yes, sir.
Qll. What were the assets of the two?
Mr. Perry: The question is objected to as the reports of
the executors, confirmed by decree is of record, and the inventories, which are of record, also confirmed by decree,
are the best evidence.
Counsel for plaintiff must know that these are of record.
Mr. Nachman: To which consel for petitioner replies that
this witness, on direct examination, went to great length to
ciiscuss actual figures solely from memory, or from records
in his possessian, and certainly counsel, on cross examination,
is entitled to interrogate him with reference to matters that
were brought out on direct examination.
A. I don't know; I cannot answer that after 18 years.
Q12. Didn't you undertake to answer it on your _direct
examination, giving specific figures?
A. No, sir, I did not.
Q 13. What were the asstes of Staunton Military Academy?
A. On the market, it would not have brought $100,00.00.
pag~ 394r Q14. I take it from your answer that you wish
the Court to infer that, in your opinion, the estate
of William G. Kahle and the condition of the Staunton Military Academy were such that that corporation was practically
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insolvent at the time of William G. Kable's death?
A. Staunton Military Academy was practically insolvent.
Q15. Do you recall the deposition which you gave in
this case shortly after this suit was instituted, in 1920, the
deposition being given on the 27th of October, 1920?
A. No, sir. My Goel, do you expect a man to remember
back 18 years.
Ql6. I will ask you to examine this deposition; and, after
you have examined it, I will ask you if you recall having
given that deposition? •
A. (Witness examined document handed him) Yes, sir.
Q17. You testified in this deposition, on page 2, thereof,
fully as to the assets of the estate of William G. Kahle, as
follows:
"Outside of the shares of the Staunton Military Academy
his estate consisted of stock in Augusta National Bank, valued
at $18,000.00, stock in three banks in South Carolina, valued
at about $8,000.00, stock in Huger-Davidson Sale Co., Lexington, Va., the value of which was unknown, 1100 shares
in Pioche Mine Company, par value, $1.00 per share, a note
of W. C. Rowland for $5,000.00 and one of ·Mr. Cochran's
for five or six thousand dollars and a few odds and ends of
stock worth in all about $1500.00, and a one-half interest in
the assets of the partnership of Wooclward & Son, his copartner being H. B. Woodward, conducting a mercantile
and cleaning and dyeing business in Staunton with a branch
at Waynesboro. The principal asset of his estate consisted
of all of the capital stock of the Staunton Military Academy.
The value of this stock cannot well be determined,
page 395 rfor although the buildings and plant are worth
probably more than $350,000., their value is dependent entirely upon the school continuing to run as a successful institution.
His personal debts were approximately $92,500.00, of which
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amount $8,000.00 was owing on account of the purchase of
lands which the will directs to be conveyed to the Staunton
Military Academy, they being a part of the Academy plant;
$20,000 was secured by the deposit of the bank stock above
mentioned as collateral, which left debts of approximately
$65,000.00 of general indebtedness. Of this general indebtedness about $40,000.00 is owing by the estate to Staunton
Military Academy, representing overdrafts made by Col.
Kahle upon that corporation."
How do you reconcile those figures with your statement
that the estate of William G. Kahle was practically insolvent?
A. I made the statement that if Staunton Military Academy was a going concern, it was worth probably $350,000.00; it was set up on the books by the auditors at around
$200,000.00; on the auction block it would not have brought
$100,000.00.
Q 18. I take it that your answer to my question is the
<::xplanation that the $350,000.00 valuation of the Staunton
Military Academy represented a valuation of a going concern?
A. Exactly.
Ql9. But that if it was closed out and forced to public
sale, it would not have brought $100,000.00? Therefore, the
estate of William G. Kahle, as well as Staunton Military
Academy, were insolvent : Is that correct?
A. On June 30, 1924, it was valued at $335,page 396 ~846.00; that was four years afterwards.
Q20. Will you please answer the question which
I asked you a few minutes ago? I will ask the stenographer
to reread it to you?
(The stenographer reads Q19 to the witness)
A. That is my answer.
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Q21. Was there any occasion to close out the Staunton
Military Academy?
A. There would have been if I had not come to the rescue.
Q22. When did that rescuing take place?
A. In August and October.
Q23. Of what year?
A. Whenever those notes were called by the Augusta National Bank; that was the first time.
Q24. Don't you know when that was?
A. I imagine in 1920; it may have been in 1921; it was
18 years ago.
·
Q25. You were also asked this question during the taking
of the depositions referred to, the last question on page 2
of the deposition~

"Q. State whether or not the Staunton Military Academy
is a prosperous, solvent concern, or is it in a precarious condition?
A. It is in _good shape and very prosperous and running
very smoothly."
How do you reconcile that statement with your statement
that the Staunton _Military Academy was practically insolvent?
A. That was several months after and we had a pretty
fair enrollment for the coming year, and so fat
page 397 ras any discord on the hill everything .was runni~g
smoothly.
Q26. There was no occasion then for closing. out the Staunton Military Academy, or for any liquidation of the Staunton
Military Academy unless it were brought about by what
you claim was the calling by the Augusta National Banko£
those notes of William G. Kahle?
A. That was one thi1!g.
Q27. What else.?
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A. When the Federal Income Deficiency Assessment came
for $43,500.00 and we did not have $1000.00.
Q28. When did that assessment come in? A. In 1922 or 1923, I am not sure; the 27th day of July they
called for it and it had to be paid by August first.
Q29. You think it was in 1923?
A. I cannot say, 1922 or 1923.
Q30. To the best of your recollection, when was it?
A. Fifteeri or more years ago.
Q31. You were also of the opinion, when you gave this
deposition, that the condition of the Staunton Military Academy and of the estate of William G. Kahle were such that
110 prejudice could arise or occur to any creditor of the
estate by the turning over of the capital stock of the Staunton Military Academy to the Trustees, rather that by the
retaining of it by the executors : Was that true?
A. I did not see it made any difference.
Q32. Didn't you state in this deposition, you were of the
opinion that no injury could come to the creditors of the
estate of William G. Kahle?
page 398 ~ Mr. Perry : Counsel for the petitioner can refer
to the decree of the court if at all uncertain of the
conditions and make known the provisions for the safety
of the creditors.
Q33. You were also of the opinion, during the giving of
that deposition, that the financial affairs of Staunton Military Academy would amply warrant a payment of $600.00
a month to the then Mrs. William G. Kahle.in dividends:· Is
not that true?
A. Read me what I said about it?
Q34. I will ask you to read it and see if you did not so
~tate in your deposition?
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Mr. Perry:

Read your answer. given in that deposition.

A. (Taking depositions anq reading from page 4 thereof)
''A. I think they can. The profits of the school, outside
of upkeep ought to be sufficient during the current year to
pay off an appreciable part of the floating indebtedness, to
maintain the property in good operating condition and to
have a large amount of undivided profits at the close of the
year. However, contingencies are always occurring which
need a deserve fund, and in addition to this during the next
summer the corporation will have to spend about $30,000.00
in pl4mbing alone. For this reason, while it seems safe to
pay a moderate amount, in anticipation of dividends, it is
not safe. in my judgment to make any advances further than
are really necessary for the support of Mrs. Kahle and her
children and their education. For this reason it seems to me
that $600.00 a month would be a reasonable amount to devote
tr) that purpose, in view of the· fact that she is beneficiary
under an insurance policy which pays her $100.00 a month
2.nd in addition has, or did have, $21,000.00 of insurance money which came at Col. Kable's death. However, this amount
should not be definitely fixed, but permission given to pay
it, I think, provided the needs of the corporation permit."
page 399 r Q35. What you have just read is your answer
given in that deposition?
A.Yes, sir.
Q36. A gr'eat deal of what you considered the liabilities
of the estate of William G~ Kahle, as well as of Staunton
Military Academy, was a contingent liability connected with
the Woodward affair, was it not?
A. Some obligations, it was.
Q37. I believe you stated, on direct examination, that the
contingent liability of the estate of William G. Kahle and
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Staunton Military Academy for the Woodward debts, if
the Woodward concerned was closed out at that time, was
estimated at about $75,000.00?
A. That is correct.
Q38. What action did you take with regard to the Woodward affair?
A. I asked Judge Ker to allow me to supervise it a f e"r
years to see if I could relieve Staunton Military Academy of
that $75,000.00 liability.
Q39. Did you supervise it?
A. I did.
Q40. What did your supervision consist of?
A. Directing H. B. Woodward what to do, and he did
everything I asked him to do.
Q41. How long did you so supervise the Woodward
business?
A. I cannot say, perhaps 3 or 5 years.
Mr. Perry: Couse! for the defendant suggest
page 400 rthat the record of this cause and the decrees entered
therein show fully the termination of the Woodward affair, if it is of importance.
Q42. As a matter of fact the action of the executors almost immediately they qualified, or certainly within 60 days,
was to enter into a contract with H. B. Woodward with reference to Woodward & Son?
A. We never did enter into a contract with Mr. Woodward.
Q43. Are you sure of that?
A. I have no recollection of having entered into a contract with him.
Q44. I will ask you if you did not make this answer in the
deposition above referred to, to the first question on page 5
thereof, with reference to the action of the executors with
regard to the firm of Woodward & Son?
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"A. The executors had one of the best firms of auditors
in Philadelphia to spend three weeks in finding out the exact
status of the firm. After auditing the books, taking inventory
and hav.ing the inventory appraised by an outside party, the
report was that if the estate had to take over the stores it
would cost the estate $65,000.00, as W. G. Kahle had furnished Dunn and Bradstreet a blanket letter stating that the
Staunton . Military Academy was responsible for any pur·chases made by Woodward & Son and in addition Wm. G~
Kahle· was personal endorser on $71,000.00 of commericial
papers of the firm, which had been discounted with banks
and was responsible for $41,455 worth of goods purchased
on his responsibility. The assets of the partnership, if sold
under the hammer, would not have paid the debts. The contract with Woodward provided that in case of Kahle' s death
Woodward might continue the business for the full term
of the partnership, which still had three years to run. Under
these circumstances the executors determined that it was to
the interest of the estate either to immediately reduced the
proposition to an absolute liability which the estate
page 401 ~was to meet or to get rid of that liability by a sale.
Mr. Woodward offered to assume and pay all debts
of the concern if the estate would relinquish what interest
it might have in the assets of the partnership. The executors
regarded this as a very advantageous proposition and accepted it. Mr. Woodward at once paid -$25,000.00 of the
indebtedness; is to pay an additional $10,000.00 on or before
February 1st, is to pay at least $10,000.00 on bank indebtedness before the first of April of each year for the next three
years and pay the entire bank indebtedness before the end of
the third year. In addition he is to pay all open indebtedness
of the concern before April 1st, 1921."
Does that refresh your recollection?
A. No, sir. I did not testify to that, I do not think. Mr.
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"\Voodward could not carry out that contract; he could not
meet the conditions of it.
Q45. You did not testify to that in the depositions?
A. I testified to it; I said Mr. Woodward never could
(·arry out that contract; never put it into effect.
Q46. That contract was never put into effect?
A. No, sir, not to the best of my knowledge and belief.
Q47. How was the Woodward affair handled?
A. Handled by Woodward and myself.
Q48. Do you mean to say that Mr. Woodward did not assume the bank indebtedness referred to in your answer, and
did not pay the moneys referred to in that answer, which
I have just read to you?
A. He did pay it finally, but not in any quantities like
that; I have no recollection of that contract.
Q49. Did he execute any notes such as were provided for
or referred to in your answer?
A. Not to my knowledge.
page 402 r QSO. Did not the Court approve that very contract referred to in your answer?
Mr. Perry: If that is a question, then the witness is entitled to have the decree of the Court. At the same time
a call is made on examining counsel for a contract submitted
to the Court and approved by it, which contract was drafted
by Joseph A. Glasgow and J. M. Perry and signed by the
executors and Woodward, which I think is a different contract.
Mr. Nachman:
cord.

I have not found any contract in the re-

Mr. Perry : Let me see the decree then. I think Joseph
.A. Glasgow and I drew up a contract.
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Mr. Nachman: In reply to the foregoing request of counsel, counsel for petitioner states that his examination of the record in this case disclosed no such contract, and, therefore,
such contract is not available to counsel for petitioner.
A. It has been 18 years and I have no recollection of the
tuntract. I know I suggested the buying and selling policy
of the stores until the debt was closed up.
Q51. Did not the very first decree which was entered in
this cause, on November 10, 1920, after bringing the cause on
to be heard, recite this:
page 403 t "FIRST :-That the sale by the executors of
\Vm. G. Kahle, deceased, to H.B. \Voodward of the
interest of their Testator in and to the partnership assets of
the firm trading a~ \,Voodward & Son, consisting of Wm. G.
Kahle and H. B. Wood,vard, conducting a mercantile business
and a Cleaning and Dyeing establishment in the City of Staunton, with a branch house at Waynesboro, Va., in consideration of the assumption by H. B. vVoodward of the payment,
and the payment by said Woodward, of all of the indebtedness
of the said partnership, be and the sa111e is ratified and approved in every respect, such sale in the opinion of the court being
for the advantage and interest of the Testator's estate."
Do you have any recollection of that?
A. No, sir.
Q52. You say Woodward did not execute those notes?
A. I don't know.
Mr. Perry: At this point again counsel is reminded that
it is unfair to a witness to take the record of a cause made
18 years ago, and ask him whether a layman remembers
such and such action of the Court. If these things occurred,
they are shown by the record; they are at the command
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of exammmg counsel, and nothing can be gained by asking the witness whether he remembers, when his memory
cannot in any way change the record already made.
Mr. Nachman: To which counsel for Petitioner replies
that this witness, prior to the filing of this petition in this
suit, gave an account of his actions as executor and trustee·
in this cause, which account is appended to the petition. In
addition to that, he testified very fully and expage 404 rplicitly, on direct examination, with reference to
certain actions which he took and events which
transpired at that time, and counsel certainly has the right
and the privilege of cross examining this witness with reference to those statements.
Q53. Do you have any recollection of filing on behalf of
yourself and your co-executors, William C. Rowland and
T'homas H. Russell, a petition on October 23, 1923, in which
the three executors asked the approval of the Court to
renew certain of the notes referred to in the contract just
approved in the decree read a moment ago, and of which you testified in your deposition?
A. The attorney for Staunton Military Academy attended
to all legal matters. I know he reported that the Judge
gave us permission to renew Staunton Military Academy's
or Kahle' s notes.
Q54. These were not Staunton Military Academy's or
Kable's notes. These were Woodward's notes?
A. Staunton Military Academy was endorser on them.
QSS. Do you have any recollection of renewing those notes?
A. Yes, sir.
QS6. How could you renew notes which you said a moment
ago never existed?
A. I never said his liability on vVoodward's notes never
existed; exactly what legal shape it was in, I don't know.
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Q57. Didn't you say H. B. Woodward never executed
the notes?
page 405 r Mr. Perry: The question is objected to. The
examiner has asked whether Woodward executed
notes to the Kahle executors and the witness replied, and
. the witness has further stated that he never said that Woodward's notes with Kable's endorsement were not renewed and
re-endorsed. Examining counsel seems to confuse Woodward &, Son's liability, evidenced by the notes shown by
this deposition to have existed at Kable's death and endorsed
by Kahle, with notes given by Woodward personally to the
executors for the purchase of the Woodward plant. I think
there is confusion on both sides, and this is not only to show
that but to try to set the matter at rest.
.Q58. In the event any confusion exists between what I
am speaking of and what you are sp~aking of, I want to get
·it straight by asking you this question: Was the contract
·ref.erred to in your answer in the deposition, which I read
you a moment ago, between the executors of Kahle and
\Voodward, ever consummated?
A.. I suppose· so; I am not certain.
Q59. Your connection, if that contract was consummated
with the firm of ·-H. B. Woodward who operated as Woodward & Son, after the effective date of that contract, was
nothing more that a creditor of the estate to secure a contingent liability, was not that true?
A. Ve~y deeply so.·
:Q60. That is correct, is :it not?
A. To a certain extent; but do not forget the
page 406 }liability is on Staunton .Military Academy, and T
dictated to ·woodward his buying policy and selling policy and manner -of -running the stores· and the Cleaning
and Dy~ing Plant, and I had him ,report Jo rne regula~ly.
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Q61. Do you recall when Harry B. Woodward closed out
the mercantile side of his firm?
A. No, sir.
Q62. He did, however, close that out?
A. He closed out the · Waynesboro part first and the
Ladies part second and the Gents Furnishing last and just
ran the Cleaning and Dyeing business. It was on my suggestion that he closed all three of them, and I was dictating
his policy. In fact, if he had Mr. Woodward's notes, it
was not much satisfaction to Staunton Military Academy
or the directors.
Q63. These notes you talk about being in the hands of the
Augusta National Bank, and which you say they called, were
they the personal notes of W. G. Kahle, or the notes of
Staunton Military Academy endorsed by Kahle?
A. Personal notes of W. G. Kahle, as well as I recollect.
Q64. Were they endorsed by any one?
A. I don't know; it was 18 years ago; you can find out
from the Augusta National Bank.
Q65. You testified those notes were called by the Bank?
A. They were.
Q66. Were t~ey called at the first maturity date after
Kable's death? ·
A. I cannot tell you what date they were called, but they
were called.
page 407 ~ Q67. Didn't you testify, on direct examination,
that they were called at their maturity immediately
after Kable's death?
A. I did not say immediately after; I do not think they
were called immediately after.
Q68. How long after were they called?
A. I could not tell you.
Q69. Were they called the same year, or the next year?
A. I could not tell you; I am not sure; I imagine it was
in 192 L The fact stands they were called and they were
paid.
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Q70. You deny that they were not called?
A. I certainly do.
Q71. How did you pay the notes, from the executorial
account or funds of Staunton Military Academy?
A. One paid by cash from W. C. Rowland, of Philadelphia, I think that was in August, and the other one in October, I think.
Q72. Did you pay those notes out of the executorial
account, or Staunton Military Academy's funds?
A. W. C. Rowland sent the money, so how could I pay it
out of the executorial account?
Q73. Did you pay the notes by check or cash?
A. I imagine by check; I may have told them to send to
it to National Valley Bank and charge it up.
Q74. On whose account, the executorial account, or Staunton Military Academy's account?
a. I do not remember.
Q75. But the notes were paid, the first one of the two
11otes, Mr. Rowland sent the check from Philadelphia for
$10,000.00?
page 408 r A. Yes, sir. That money may have been turned
in to Staunton Military Academy and Staunton
Military Academy paid it; I could not tell you 20 years after.
Q76. I will read you a letter, which was filed as Petitioners'
Exhibit No. 29, at page 193, in the case of Petitioners -vW. C. RowlandMr. Perry: Before the letter is read into the record, I
would like to know who the letter is from.
Mr. Nachman: I have completed the framing of my question.
Mr. Perry: The letter certainly is or is not material evidence, and at least examining counsel should show the letter
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to counsel on the other side and allow him to see whose letter
it is.
Mr. Nachman: To which counsel for Petition replies
that he cannot frame his whole question in one word.
Mr. Perry: (Taking document) If counsel will not show
me the letter, I will see it for myself.
Mr. Nachman:
Q76. continued. The letter is dated August 3, 1922, and
is addressed to Col. Thomas H. Russell, Staunton, Va., and
is signed "Bud", meaning W. C. Rowland, and I ask you
whether this letter will aid you in determining when
page 409 rthe notes above referred to were paid or called?
A. (Witness reads the letter referred to) The
notes were still called. That letter may have been about
something else; it does not specify. I imagine that was the
call; you cannot tell by that letter; he does not say what it
is about.
Q77. You think that was the occasion, in August, 1922,
when that note was paid?
A. I am not sure whether in 1921 or 1922; they were called
and paid.·
Q78. One of the notes was paid with the $10,000.00 sent
down here?
A. I don't know whether he sent a check or how he sent
it.
Q79.It was paid with the $10,000.00 he advanced?
A. Yes, sir.
Q80. Did he ever advance any other money to Staunton
Military Academy except on that one occasion?
A. I don't know.
Q81. Do you know of any other?
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A. No, sir.
Q82 .. Then it must have been the occasion?
A. The supposition is it was.
Q83. Now, with reference to the bonded indebtedness that
was put on the Staunton Military Academy, did I understand you correctly, in your direct examination, that only
$5000.00 of those bonds, that were purchased by William
H. Steele, were ever sold?
· A. That is my recollection; may be one or two others; I
don't think so.
page 410 r. Q84. I hand you herewith a letter, addressed to
·w. A. Pratt, Commissioner which is unsigned, but
is dated July 15, 1925, which refers to the settlement of the
estate of William G. Kahle, to which letter is attached a
statement, headed "Executors Report W. G. Kahle Estate",
dated July 15, 1925, and prepared on the stationery of Willson
Brothers, and I ask you if you wrote that letter and prepared
that statement?
A. I prepared that, yes, sir.
Q85. Will you file it as an exhibit with your evidence,
marking it "Plaintiff's Exhibit No. R"?
A. I file same, marked as requested.
Q86. It was on this statement that you prepared that the
Commissioner made his final report upon which you were discharged?
A. I don't know. That report there says, "Sale S. M.
A. Bonds, $35,500.00". Those bonds were never sold, they
were in hock, they were put up in addition to my endorsement, for borrowing that tnuch money from the National
Valley Bank to pay income tax.
Q87. You say they were put up as an addition to your endorsement for money you borrowed from the National Valley
Bank?
A. Put up virtually as evidence.
Q88. Were they put up as collateral?
A. More as evidence than anything else that I had en,
dorsed that note.

\
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Q89. Put up as collateral?
A. You might call it additional collateral; they would not
lend on them.
Q90. How much of these bortds were put up as
page 411 radditional collateral?
A. Judging from that report, $35,500.00 in hock.
Q91. $5000.00 had been sold to Major Steele, had not they?
A. I think so.
Q92. Do you know anything about .the estate of J. H ..
Worthington purchasing $2000.00 worth of those bonds?
A. No, sir.
Q93. Do you know anything about H. Clark Worthington
purchasing $2000.00 of those bonds?
A. No, sir, I do not think they ever did.
Q94. Don't you know that the records of Staunton Military Academy disclose that when those bonds were redeemed
checks for the amounts just mentioned were drawn to each
of these people for the redemption of those bonds?
A. I don't know that.
Q95. Assuming that Steele did buy $5000.00 worth of the
bonds and the Worthington estate did buy $2000.00 and that
I-I. Clark Worthington did buy $2000.00 worth of the bonds·,
the remainder of the bonds issued amounted to $26,500.00;
is not that correct, deducting $9000.00 from $35,500.00 the
remainder would be $26,500.00: Is not that correct?
A. I don't know; you can figure that out yourself.
Q96. You do not say · it is incorrect ?
A. No, sir.
Q97. Do you know where the remaining $26,~00.00 of
bonds were?
A. I imagine $35,500.00 and $26,500.00 in the National .
Valley Bank.
Q98. How was the National Valley Bank paid when the
bonds were redeemed, by your personal check?
.1>age 412} A. I do not remember.
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Q99. As a matter of fact, did you not personally
receive from the Staunton Military Academy a check for
$26,500.00 for these bonds, plus accrued interest that might
have been due at that time?
A. I do not remember.
Q 100. You deny that you did not receive it?
A. I do not ; I had endorsed the notes and I was responsible.
QlOl. How much money was borrowed on that note?
A. I imagine it paid Will Kable's debt and Staunton Military Academy debt; it looks like about $45,000.00.
Q 102. ·Due to whom?
A. The U. S. Government.
Q103. You are referring to the tax debt?
A. Yes, sir. What other debt have we been referring to
• for the last half hour ?
Q104. I don't know; I am apparently talking about one
thing and you another.
QlOS. The purchases of the school were confined to rather
narrow channels, were they not?
A. Not necessarily.·
Q106. W. C. Rowland certainly had a. monopoly of the
uniform business ?
A. Are you trying me or Rowland?
Q 107. Please just answer my question?
A. I was not in the purchasing department for uniforms
and supplies; but, on the face of it, it looks like he did.
Q108. All the insurance was placed with the W. J. Perry
Corporation ?
page 413 r A. W. J. Perry had field men come here and go
up there and go over the buildings and put certain
kinds of insurance on them that saved Staunton Military Academy thousands of dollars ; he was the only man in Staunton
at that time who could handle it. ·
Q109. I asked you if all the insurance was not placed with
the W. J. Perry Corporation?
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A. I have answered the question.
QllO. You have not answered my question?
1

Mr. Perry: The answer is full and explicit if the examining
counsel can understand English.
Mr. Nachman: I will leave it for the Court to decide.

Q 111. Do you know whether or not Colonel Thomas H.
Russell was an officer, stockholder or director of the W. J.
Perry Corporation?
A. I could not ans\.vt!r that question.
Q112. All the cleaning and dyeing, or practically all the
cleaning and dyeing, was placed with Woodward's Cleaning
and Dyeing Works, .was it not?
A. Yes, sir, for which Staunton Military Academy got a
big commission.
Q113. Do you know whether or not Colonel Thomas H.
Russell was interested in that firm?
A. I have never seen the books.
Q114. Do you know whether he was interested?
page 414 r A. I have heard so; I do not know it.
QllS. Your son, Gilpin Willson, Jr., was interested in the business ?
A. Not at that time.
Q 116. He is now?
A. As long as Staunton Military Academy was interested
or W. G. Kahle, Gilpin Willson, Jr., had nothing to do with it,
no interest or anything.
Ql 17. He does have at this time and has had for the last
five or/six years an interest in it?
A. I don't know how many years.
Q118. Do you know whether or not Colonel Thoms H. Russell was an officer, director or stockholder in the McClure Co. ?
A. I understood he was.
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Q119. The firm of Willson Brothers has sold practically
all the paints to· Staunton Military Academy since the inception of the trust?
A. Not practically all, a good part of it.
Q120. Would you deny that they sold a substantial part
of it?
A. No, sir, I do not.
·Q121. Do you deny they sold a substantial part or almost
the entire consumption of athletic goods?
A. No, because the coaches bought where they pleased.
Q122. Do you deny that the firm of Willson Brothers
supplied a substantial and great part ·of the drugs purchased
by Staunton Military Academy?
A. I imagine we sold most of them, but they also bought
wholesale in Richmond and retail from other stores in
Staunton.
J>age 41 S r Q 123. Did you, as Trustee of the stock of the
Staunton Military Academy, owned by the estate
! oI W. G. Kahle, or as a Director of W. G. Kahle, or as a
Director of Staunton Military Academy, ever disclose to the
. Directors, acting in a unit as the Board, the fact that you
were selling goods to the corporation, the prices you were
charging and the extent of the profit you were making out of
these transactions ?
A. I did not.
Q124. Did you ever have any discussion, or ·place before
Jhe Board of Directors of the Staunton Military Academy,
fa any manner, at any time, the fact you were so selling
goods to Staunton Military Academy?
A. I never solicited any order, but I have discussed as t0
where to buy drugs,· paints, etc.
Q125. Was that discussion at your instigation, or some
other Directors-?
A. At the instigation. . o.f the___pre$ident .and _p_erhaps one or
two other Directors..
·
·
·
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Q 126. You stated, on direct examination, that beginning
with the year 1932, to 1935 or 1936, that the net profit
earned by the firm of Willson Brothers was 4% of the gross
sales?
A. Four cents on a dollar sale:
, Q127. And during the past year, when the firm no longer
sold goods to Staunton Military Academy that the net profit
of Willson Brothers was' 6% on the gross sales?
·
A. Yes, sir.
Q128. Are you paying any less rent in 1937 than in 1936?
A. No, sir.
page 416t Q129. Do you employ any less help?
A. No, sir, I am paying more salaries.
Q130. In which years?
A. In 1937.
Q131. Your pay roll is larger in 1937 than in 1936?
A. Yes, sir.
Q132. In spite of such additional expenses, the net profit
·was greater?
A. Yes, sir.
Ql33. To what do you attribute that result?
A. I attribute it to Staunton Military Academy not paying the proportionate part of the expense of running the
business.
Q134. I am not asking you to give me any figures, but how
do the gross sales of 1937 compare with 1936?
A. Pretty close.
Ql35. Pretty close to being the same?
A. Yes, sir.
Q136. You attribute the better showing, or increase in
the net profit, to the fact that you were making a greater
profit on goods sold in 1937 than you were in 1936, due to
the fact that the small profit which you claim was made on
sales to Staunton Military Academy was eliminated?
A. That i~ right.
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Q137. You naturally felt and thought that your connection
and high position with Staunton Military Academy should
entitle your firm to the patronage of that school, did you
not?
A. I had the patronage 25 years before I was
page 417 rever a Trustee, continuously?
Q 138. Didn't you feel it should continue during your administration of the trust?
A. Naturally.
.
Q139. How long have you known Mr. W. C. Rowland?
A. 30 some years.
Q140. He is a close friend of yours?
A. He is a friend.
Q 141. Do you visit in his home?
A. I never have in my life.
Ql42. Did he visit in your home when in Staunton?
A. He has been to a meal or two; never spent a night or
anything like that.
Q143. How long have you known that Colonel Russell was
receiving 6% of the sales of Mr. Rowland to Staunton Military Academy?
A. That contract, I think, was made with William Kahle
in 1906, or 1907, somewhere around there.
Q144. Have you known of it since the inception of the
contract?
A. I did not know the amount, but I knew he was getting
a rake-off.
Q145. How long have you known the amount?
A. I could not answer that.
Q146. Did you know it before or after Colonel Kable's
death?
A. I could not answer that. Bill Kahle told me at the
time, but I do not remember it; I did not pay any attention to
it.
Q147. If Colonel Kahle told you, you must have known it
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before his death ?
page 418 r A. I told you it was in 1905 or 1906.
Q148. Would you at any time while a member
of the Board of Directors of Staunton Military Academy
have approved a suit against W. C. Rowland for such matters as were alleged in the Petitio~ filed against him?
Mr. Perry: The question is objected to; it is asking for a
matter of opinion. Certainly this witness cannot be expected
to answer in regard to a matter of this sort. However, subject to the objection, I think he should answer it.
A. That is a debatable question.
Q149. Did you not testify in your deposition taken in thc1:t
suit that you would not have approved it?
A. At one time, I would not.
QlSO. Didn't you testify that there was never a time you
would have approved it?
A. My recollection is that I would not have approved it at
that time; I testified that I would not have approved it at
the time suit was brought.
QlSl. I will ask you if you did not testify as follows, on
page 102, Volume II, of the depositions taken on the petition
filed by this Petitioner and others vs. W. C. Rowland:
"Q96. If the question of suing Rowland had come before
you while you were on the Board of Directors, would you
have approved or permitted such a suit, if you could have
helped it?
A. I could not answer a question about what I would have
done eight or ten years ago.
page 419 r Q97. What would you have done two years ago?
Would you have approved of bringing this suit
as a member of the Board of Directors two yea,rs ago?
A. No, sir.
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Q98. One year ago?
A. No, sir.
Q99. Has there been a time when you would have approved
of it as a director of the School?
A. No, sir."

Did you so testify?
A. Yes, sir.
Q152. Do you recall the occasion in May, 1935, when Ma. jor Steele was asking for bids on the question of uniforms
and Mr. Rowland refused to send him any bid and came to
Staunton?
A. I could not recall the date.
Q153. Do you recall the occasion-I do not mean the
date?A. No, sir.
Q154. Major Steele has testified in this case that on that
occasion Mr. Rowland made a special trip from Philadalphia to Staunton and was in conference with you in the president's office at Staunton Military Academy for one and a
half or two hours : Do you recall any such occasion?
A. No, sir.
Q155. Did you ever discuss with Mr. Rowland the question of bids on uniforms at all about that time?
A. A£ ter I was ·president, we always took bids on uniforms.
Q156. I am not speaking of the taking of bids. My question is this : Did you on any occasion, about the
page 420 ryear 1935, ever have any private discussion with
Mr. Rowland with regard to bids on uniform~
at Staunton Military Academy?
A. I could not answer that question.
Q 157. Do you deny that you had such a conference?
A. I neither affirm nor deny it.
Q158. Have you ever been inquired of, either verbally or
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hy writing, by any of the beneficiaries of the Kahle estate,
as to why Major Steele was not re-elected to his position as
'l'reasurer in 1936 ?
A. I do not_ remember any writing to t~at effect. Some of
them have talked to me.
Q 159. Did you ever inform them of your reasons?
A. Major Steele was fired because he would not do his
work; uniforms had nothing to do with it; he sat in his
office with his feet on the desk talking to Will Kahle and
singing and whistling until the other people in the office objected that they could not do their work.
Q160. Did you so inform whoever it was that made inquiry of you regarding that matter?
A. No, sir.
Q161. What, if any, answer did you give to their question?
A. I did not give then any answer. The only recollection
I have is Billy Kahle down at the ball field when he was half
drunk brought the question up, and I got up and left and
moved away from him. He kept on talking and Captain
Howie and Captain Dey said: "Do not pay any attention to
him; he is drunk."
Q162. Is he the only one that ever made such _request for
information from you?
page 421 r A. To the best of my knowledge and belief, yes,
sir.
_
Q163. What is the relationship betw~en you anc;l Major
5teele at this time? Are you on speaking terms?
A. When necessary for business; I do not kiss him when I
meet him on the street.
Q164. How do you and Mrs. Whitehead get ~long?
A. Very nicely.
·
Q 165. You still get along very nicely?
A. Yes, sir.
Q 166. Have there ever been any differences of opinion between you.?
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A. Sure, di:fferences of opinion.
Q 167. Have there ever been any personal issues between
you?
Mr. Perry: The question
material and irrelevant.

1s

objected to as utterly im-

a. Good natured.
Q168. What is your attitude towards Mr. S. D. Timberlake, Jr. ? Are you on speaking terms?
Mr. Perry : The question is objected to as immaterial and
irrelevant.
A. Sure.
Q169. You filed a petition opposing Mr. Timberlake's appointment as a Trustee in this case?
A. Yes, sir.
page 422 ~ Q 170. Do you still stand on the allegations contained in your petition?
Mr. Perry: The question is objected to as immaterial
and irrelevant.

A. I do not think that has anything to do with this case.
Mr. Nachman:
Q171. Do you disaffirm or deny them in any way?
A. I do not.
Witness leaves the stand.
Mr. Nachman: Plaintiff is through with the taking of his
depositions, with the exception of one paper to be filed. I
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also reserve the right to recall this witness and agree to do
it within ten days.
It being 5 :00 o'clock the taking of further depositions was
adjourned until Thursday, July 28th, 1938, at 2 :30 P. M.,
in the office of J. M. Perry, Staunton, Va.
page 423 r

DEFENDANT'S EXHIBIT NO. 6

"25 Oak Lane
Richmond, Va.
Thursday
Dear Mr. Gilp:
Thank you for your answer-you're like the lady who
says "yes and no-too." Thanks anyhow for considering my
tangles, someday it may be settled. Not yet! I do not feel
that I owe it, I do not feel that it should be spent for immediate necessities without Col's ·sanction, and I rather
·'wriggle in the hot ashes" at never a mention or a suggestion
of acknowledging the fact that all necessary expenses are
being met.
Col. called me when he passed thru, said he had promised
to see no one, and Margarett had warned him against calling,
but he couldn't refrain, so just said howdy! sounded pretty_
well tho' nervous. Of course there was no mention of business. However I told him to not worry a minute during his
rest in Florida since everything seemed in splendid order at
school. He thought it would be a reflection on him if after
having been there so long it couldn't run with its own im:
petus for a while. I get all confused sometimes and do wonder "where I'm at," but knowing that I am getting done by
in a splendid generous way-I guess it's better for me not
to wonder too much.
Anyhow thanks for what you've done, and I well realize
that has been "the Lion's share." However so many insinuate credit due 'em for that share that sometimes a whole
cage full of lions scurry through my brain.
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Must end this rambling and get some sleep-age is creeping up on me-a birthday soon, and all the indications! Very
best wishes and appreciation.
Very truly yours,
ELEANOR.

. "
P. S. Please return Margarett 's 1etter sometime.
page 424r

DEFENDANT'S EXHIBIT NO. 7
"Mrs. L. J. Whitehead
25 Oak Lane
Richmond, Virginia
June 26, 1933.

My dear Mr. Gilp:
You can't imagine how much I am enjoying the little
'·-'·'snatches of information" you are writing us, I'm so glad
.·you are sending us a few words now and th~n. Make it as
often as you can-and few or many words-Lawther gets
an immense "kick out of it"., said how he'd enjoy being near
enough to have some "bouts of conversation with you." He
.thinks you~re '·'damned smart"-I'v.e known it a long timeha! ha!
Glad you came down for the visit to clinch the Suther·1and matter-you're a clever one, letting the papers say I
''made a great decision"-! hear ortly the most complimentary remarks on· m.y .decision, and I understand every one
favours except a major on the hill. I have heard nothing
directly from ·Margaret · or Massie, but Lottie says Buster
-told her that Marg. R. said she was agreeably surprisedand I had a fine letter from-.. Massie a few days before the
announcement was ·made declaring· her ·intention of backing
Ted up in every way in doing his new job, and his determination to do it the best he knew .how. ·wejust cannot help some

Gilpin Willson, Sr. vs. William G. Kahle, II, et als. 481 '
things so let's grin and bear 'em for we have some new things
at which we can laugh out loud with joy. (I hope you and
Major Sutherland can make a good Superintendent-so
many people think I am so smart-don't let 'em down-and
don't tell 'em-you old fox! Are you having fun?
I answered Owen Kivlighan's letter and told him it was
only necessary changes in reorganization plans which made
it necessary for us to let his place be given to Ted and that
Ted in no way sought his job-"he graciously consented to
help us out." I told him, I hope will feel that a satisfactory
reply to his letter-I think he had some idea that I didn't
have anything to do with it, or didn't know about it. I heard
rumblings from town people to that effect. I have a letter
from Guy Kyle about Insurance on the Superintendent (I
guess you are going to give him a chance at it )-and I've
had numerous phone calls from seekers after one thing and
another. I liked Mr. Dombrower's line of argupage 425 rment but I've not committed myself to anyone,
have referred each one directly to you or Willie,
I must say I think Mr. Butcher is drawing entirely too tight
a line on his idea of advertising in the south-and certainly
in the vicinity of Virginia and N. C.-what did you reply
to Mr. Dombrower? I'm entirely unconvinced at Mr.
Butcher's chatter, and will not be satisfied until some fuller
effort is made to secure boys near home. I'm sick of being
a "prophet without honour" we deserve some good class boys
from near at hand-he can't convince me-I believe Maj.
Sutherland thinks so too. Ask him. Mr. Butcher is plenty
smart, but he's missed the boat on this idea-and he is so
darned stubborn about it. If he can't or won't manage the
south let some one else have a chance who is prepared to do
so-there are some people with a dollar or so left between
Pennsylyania and Tallahassee and we need 'em.
Lawther took the Babson Listings down to his BankFirst and Merchants. They say they use the same thing and
asked if you had the service which you have told me you sub~cribe to, they seemed confident that you couldn't have any
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nearer safe guidance. They suggested thinking of the bonds
which might have the smallest tax-and they suggested some
municipal bonds ( and only smal! amounts in many different
ones) and bonds not standing too long before maturing-so
reinvestment could be made as advisable. If you would like
some definite bonds suggested send me a list which you prefer and I will take them to my bank-John T. Wilson or Wilfred Roper (Bank of Commerce & Trusts) and I'll ask for
definite suggestions-if you want me to take a little of the
responsibility on my small shoulders. You knmv I believe
in Government Bonds. y OU also know I am entirely in accord with your suggestions as to salary-I think I'd like to
talk to Willie about your salary, he has some ideas, and I
\Vant to hear 'em. However, if you're entirely satisfied with
$5000. I'm not smart enough to out talk you-it's certainly
not too much! Let me talk to Willie before I say what about
yours~ You are so smart about keeping me happy-now
give me a chance at you. If ,i\Tillie's $4100-Iast year included Executive Salary he was darned generous in taking
his cut-It would mean his salary was about $1600 plus Executive salary-am I right?.
Oh! I almost forgot-I have not heard a word from Bud
about Sutherland-what have you heard? he must be angry
or hurt-Please tell me what you've heard from him,. If this
letter is too long I promise not to do it soon again. Women
always go around the barn to get in the door. Forgive it!
Anyhow we all think you're just fine-and don't think we
are asleep as to how things have stood and do stand. We
would be helpless without you ( apologies to the rest of us)
but we know it's so. If we could show you how grateful
we are we would-but we'll try to prove it-if we do; fine I
Try to believe it-I always have my own ideas-but I can't
say much-and I listen in one ear and out the other at most
outside ideas-· With our esteem and affection-each of us
love you, hear it?
ELEANOR WHITEHEAD."
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DEFENDANT'S EXHIBIT NO. 8
''Mrs. Lawther J. Whitehead
25 Oak Lane
Richmond, Virginia
Nov. 25, 1935.

My dear Mr. Gilp :I'd certainly sell the Potomac Mortgage Bonds, sounds
fine to get that much for them after they were so shaky. Lawther says so, too.
I hope we'll get the 350 ( or more I even hope) boys for
next year which you prognosticate. Mr. Middour and I are
getting acquainted. I'm delighted with what I've seen of
him and his ideas.
ELEANOR WHITEHEAD."
page 427}

PLAINTIFF'S EXHIBIT NO. R
"July 15, 1925.

Mr. W. A. Pratt Commission
Staunton, Va.
Dear Sir:We wish to make a final report on the Kahle estate.
There is however some liability still out.
The Woodward liability has been reduced from 130000.00
to 5000.00.
The 65 shares of bank stock in Anderson, S. C. This bank
was closed several years ago and we were assessed about
4500 or 4900. This we refused to pay and they have never
brought suit. Should they bring suit and win the only resource would be to attack the dividends from the S. M. A.
stock which is now held by the trustees.
There was also a little stock in a bank at Chesterfield, S. C.
that we could never sell. This bank went into reorganiza-.
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tion the first of this year and we doubt whether it will be of
any value. This we could turn over to the widow. We wave
any commissions on this report but would like to have your
charges added in so that we can send the widow the bank
balance.
Pencil notation :
Taxes
Record
Fee
page 428 ~Druggist's Sundries

Paints and Oils

WILLSON BROTHERS
the
REXALL
Druggists
Staunton, Virginia
West Main Street
July 15, 1925
Executors Report W. G. Kahle Estate
On hand Nat. Valley Bank, July 1, 1923 ....... . 9869.62
Sale Steele Bonds .......................... . 2400.00
Interest Steele Bonds ....................... .
36.00
Sale S. M. A. Bonds ....................... . 35500.00
12-26, 1923 Dividend Bank Chesterfield ..... .
50.00
.1-11-24 Bal. cash Filmore St. bond ........... .
273.00
6-4-24, Undelivered check Aug. Nat. Bank .... .
100.00
This was check written by W. G. Kahle
9-11-24 Dividend Bank Chesterfield .......... .
50.00
48278.62
Disbursements
7-7-23 Executors Commission 1923 W. C. Rowland f33.94
"
"
" T. H. Russell
133.94
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133.93
"
"
" G. Willson
15.00
7-27-23 W. A. Pratt commission· ............. .
7-20-23 Int. Rev. Collector tax 1917, 18, 19, 20, .. 2650.01
" 8-1-23 Estate Tax .......................... . 4131.14
8-1-23 S. M.A. back taxes 1916 to 1920 ....... . 40414.41
2.50
10-17 Recording exec. settlement .............. .
15.55
11-16-23 W. J. Perry premium on Exec. bond .. .
12-3-23 Taxes ............................. .
33.85 .
5.00
12-21 Box rent N. V. Bank .................. .
5.00
6-21-24 Box rent N. V. Bank ................. .
6.67
7-10-24 Premium on bond W. J. Perry Corp. . .. .
5.00
.10-15-24 Thornrose Cemetery ................ .
.92
12-2-24 Taxes ............................. .
47686.86
Balance in bank . . . . . . . . . . . . . . . . . . . . . . .

591.76

page 429 ~

The taking of depositions on behalf of the ·Defendant was resumed on July 28, 1938, at 2:30
P. M., at the office of J. M. Perry, Esq., Masonic Temple,
Staunton, Virginia, pursuant to adjournment taken on July
22, 1938, the same parties being present.

Dr. Wilbur M. Phelps, another witness of lawful age, called
on behalf of the Defendant, after being duly sworn, deposes
and says:
DIRECT EXAMINATION
By Mr. Perry:
Q 1. You are a resident of Staunton?
A.lam.
Q2. And a practicing physician?

486

Supreme Court of Appeals of Virginia_
Dr. fVilbur M. Phelps

A. Yes, sir.
Q3. Your specialty at this time is Roentgenology?
A. Yes, sir.
Q4. How long have you practic~d medicine?
A. I graduated in 1903, and I have been in Staunton since
the fall of 1912.
QS. What school do you hold a degree from?
A. George Washington University.
Q6. What is your native home, what state?
A. Maryland.
Q7. What school, if any, have you been connected with in
Staunton?
A. Staunton Military Academy. I came as Medical officer
in the fall of 1912, and served as Medical Officer
p~ge 430 runtil I went to Mexico with General Pershing in
1916, and I was gone four or five months at that
time; and, in June, 1917, I was ordered to active duty and
sailed for France in August, 1917, I returned to this country
the last of July, 1919, I then came back to the Academy in
my old position in November, 1919. I served as Medical
officer from that time until the advent o_f Mr. Hall, the session of 1934-1935, I then resigned as Medical Officer a~d I
was out a year. When Mr. Middour came to the school, I
went back and served a year, and I then resigned and have
been out ever since.
Q9. You have spoken of being with General Pershing in
Mexico and in France, were you with the U. S. Army?
A. Yes, sir.
Q 10. With what rank?
A. I went into the Army in Mexico as a First Lieutenant,
and was promoted to Captain, when I was assigned to the
First Engineers in Washington in June, 1917, and promoted
to Major in November, 1917, in France, and I was promoted
to Lieutenant-Colonel in 1919-I think it was May or June,
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1919-in France, and when I obtained my release from the
Army in November, 1919, I was commissioned as a Colonel;
c1.11~ I still hold that commission.
Ql 1. Were you on active duty in France, with combat
troops?
A. Yes, sir, I was assigned to the First Division, which
was a combat division, a shock division, and I served with
them throughout. I served with the First Division in France
and received the Croix de Guerre with palm, one
page 431 ~silver star Division Citation and five battle clasps
on my Liberty Medal ribbon.
Q12. Did you serve in Germany during the Occupation?
A. After the Armistice was signed, the First Division went
to Germany and I served with them there.
Q13. As the Medical Officer of the Academy, were you
in complete charge of all matters connected with the health
of the boys and their attention?
A. Yes, sir.
Q14. What assistants, if any, did you have as Medical
Officer?
A. I had during the first years a nurse, and later I had two:
nurses, and two orderlies, and part of the time a cook, and.
in addition, I had a cadet staff.
. Q15 .. Was_ the hospital department, or infirmary department, during the years from 1920 on, carried on separately
from the Academic Departments of the school, with its own
building and quarters?
A. Yes, sir, and under its own administration.
Q 16. During the years from 1920 on, of what magnitude
- I mean by that the number of patients usually-was the
infirmary of the school.
A. It varied seasonably and with the enrollment; but 1
would say, in 1920, for ten years at least, the population of
the infirmary would be all the way from 5 to 10, up to 25
or 35, and some times 50 boys, and we had some epidemics,
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tfu and other things, and I think the maximum number we

tver had was 260 total sick, counting cadets not in the infirmary but reporting to sick call and excused from duties.
Q17. In the matter of operations, were operations carried
on at the infirmary or elsewhere in Staunton,
page 432 rserious operations?
A. Surgical operations were all done at the
King's Daughters' Hospital.
Q18. Was any part of the after nursing done at the Infirmary?
A. Yes, sir, as soon as a boy was well enough to be up and
had no need for hospitalization, we would take him to the
infirmary and either keep him there or allow him to go home
for a few weeks to recuperate.
Q19. In regard to sick call: What you call the daily in_spection of the Corps, was there such a routine in the AcaiJemy, and how often were the boys inspected in that re_spect.?
.A. Seven days a week during the entire school session, and
·if any boy wished to report he could do so at other times
and at other hours od the day; any boy thinking he was sick,
or was sick, could report to the hospital any time.
Q20. From the year 1920 -on until 1930, what ~etail drug
stores-I exclude. negro drug stor.es--were there in Staunton?
A. I do not know that I can tell _you a:11 of them; I know
some: ·.Willson ·Brothers; ·Hogshead's; F. W. Be11 & Company; Asco Drug Corporation; "B. F. Hughes.
Q21. That will do for 1920. Do you ;remember what ·became of the Asco Drug Corporation?
A. No, sir, I just vaguely remember . there was such :a
thing; I do not think I ever had any dealings with them.
Q22. It has been testified in this case that all prescriptions,
or pracfically all ·prescriptions, for cadets at Staunton· Mili·tary Academy were filled by Willson Brothers,
page 433}r~tail -.dr~gg.ist$ ..her_e, . of . which Gilpin Willso9,
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Sr., is a member: Will you- state whether or not
that is a fact?
A. That is a fact.
Q23. Who gave these prescriptions?
A. I did, unless I had some other doctor to relieve me; it
was my business to do that.
Q24. How long had these dealings with Willson Brothers
continued to your knowledge? When did they commence?
A. I cannot answer that, but I know from -the time I came
here, the entire time, from the time I first came; and when
I came to Staunton, I did not know any of the druggists at
all.
Q25. Please state why and .how your prescriptions were
given to be filled at Willson Brothers' drug store?
A. \,Vhen I first came, Colonel William G. Kahle was the
owner and head of the school, and he told me in the beginning, and gave me the authority, to buy what was necessary
for the hospital department, and told me he wanted me to
deal entirely with Willson Brothers. He gave as his re~sons
--I cannot quote his words, but the idea I had then and have
now is that Mr. Gilpin Willson had done so much for the
Academy that the Academy could not do enough for him;,
in fact, if it had not been for Mr. Willson there probably
would not be an Academy; and I started dealing with Willson
Brothers.
Q26. That dealing continue until Colonal William G.
Kahle' s death?
A. Yes, sir.
page 434r Q27. You do not remember Captain William
H. Kahle?
A. Yes, sir, I had the pleasure of entertaining him in my
home in Washington before I came up here, and I visited
up here before that, and had the pleasure of knowing him.
Q28. After Colonel William G. Kable's death, the prescriptions continued to be filled as before, I presume?
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A. Yes, sir.
Q29. What was the routine, from 1920 on, what was the
routine in your office as Medical Director with regard to
prescriptions when filled and delivered for your patients?
A. When a patient came in, I would write· a prescription,
whatever was necessary, or at sick call. After sick call was
over, one of my staff would take them down to Willson Brothers, and they would be compounded, and then either one
of my staff would get them; or, if too many for one boy to
bring up, Willson Brothers would send them to the infirmary; and one of my cadet staff would take them to the
boys' rooms and deliver them.
Q30. Was any record kept by you, or under your din:!ction, as to these prescriptions and the cost of them?
A. I had a record, of course, of all my prescriptions, l
wrote them, what I did for the different boys; and then at
the end of each month, Willson Brothers would send a statement or bill that would have on it the name of the boy and
any amount of any medical indebtedness he had with Willson
Brothers ; that would be entered on a book; we kept a ledger,
showing the boy's name, and date of the prescription and the
amount; and, I think, twice a year, at the end of
page 435 rthe first semester and the end of the second semester, or maybe three times a year, individual slips
would be made out in my office for each cadet and the total
amount that was charged against him during the period
would be put down in his name. For instance, drugs so ,
much, or prescriptions so much, or dressings so much·whatever it happened to be in the line of medical supplies.
Those slips were sent to the Treasurer, and from there the
bills were sent to the patrons.
Q31. The patrons were supposed to pay the cost of these
drugs?
A. They did· pay them.
Q32. Was it a part of your duties or not, as Medical Offi-
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cer, to check the prices charged for the prescriptions and
were you familiar with those prices?
A. I considered it a part of my duties. I was never ordered to do any such thing; but I always checked each month
when the bills came in, not only the charges for prescriptions and drugs for the boys but also supplies we obtained
from the drug store, such as bandages, adhesive tape, or any
such supplies that were dispensed; and I went over those bills
and checked them, and I knew the general cost of various
articles we used in prescriptions, so I would say, yes, I did
check them.
Q33. It is in evidence-I think Mr. Willson testified to it
-that a great many prescriptions are standard. What is
your custom in writing prescriptions, especially repeated prescriptions, for the same ailment with different boys?
A. It is a little difficult to answer that. Take, for instance,
a specific cough medicine, something that I would want
for a simple cough. I might write a prescription
page 436 rfor half a dozen or fifty boys, specifying "Stock
Cough Mixture"; or, if I wanted some particular
brand of medication, I would write for that.
Q34. I presume you mean made by some particular manufacturer?
A. Yes, sir.
Q35. In regard to prices charged by Willson Brothers, in
your experience as a physician, were you and are you acquainted with the usual prices charged by druggists for the
ordinary prescriptions, or for such medicine as you have
spoken of, brands made by particular pharmaceutical manufacturers?
A. I think so within reasonable bounds. I know the cost
of the things I use.
Q36. Were the prices charged by Willson Brothers for
these prescriptions, according to your examination of the
accounts referred to, the proper and reasonable prices for
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these drugs?
.
A. I would say so; I would say the prices charged the boys
for the school were the same prices I paid myself when 1
went in to get the same things.
Q37. Where did you get your medicines that are kept on
hand in bulk, that did not deteriorate rapidly, that can be
dispensed by a physician, such as Castol Oil, Bicarbonate
of Soda, and the like? Where were these bought?
A. Supplies of that sort were bought from Willson Brothers. ·
Q38. Did you know the prices they charged?
A. Yes, sir. Each month with the bill that came in for the
, boys would be the general bill to the infirma_ry for
page 437 reverything I had ordered, with the prices on it
and the total bill.
Q39. Were they examined by you?
A. Yes, sir.
Q40. Did you ever have occasion, during you_r experience
as Medical Officer with Willson Brothers' bills, to find an
overcharge or an error such as required correction?
A. Undoubtedly there were errors during that time; I
cannot recall any specific occasion, but I do know whenever
an error occurred, it was corrected. If I ordered a partintlar thing and it was not sent, if I would specify "Parke
Davis Preparation", and he sent me some other, I would
send it back, or call them up, and they would send up and get
it, and give me what I had ordered. It might be they did not
have it on hand at that time, the particular thing ,I ordered,
but that was not usual.
Q41. Do you recall any overcharges?
A. I do not ; I suppose you mean the ordinary charges?
Q42. That any one would pay if he went into the store to
buy the same thing?
·
A. No, sir, I do not .
._ Q43. When yoti dispensed simple drugs which were kept
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in bulk by the hospital, how were charges for those articles
apportioned to cadets, or were such charges made to the
cadets?
A. They were. For instances, assuming I had in stock a
gargle that cost $1.00, and I gave a cadet approximately onetenth of it, I would charge him ten cents for it.
Q44. Each cadet was charged with what he got
page 438 rfor drugs by the Academy, as well as the actua)
prescriptions by Willson Brothers?
A. Yes, sir, that is, until 1930, about the time Mr. Hall
became Superintendent; it was changed after that.
Q45. What change was made after 1930?
A. About the time Mr. Hall came.
Q46. Mr. Hall was Superintendent or Principal of the
school?
A. Yes, sir; or probably it may have been a year before;
I cannot be sure; the plan was changed so that cadets were
not charged for the medication and supplies that were furnished them in the infirmary.
Q47. That is, for supplies and medication furnished by the
Academy itself?
A. Yes, sir.
Q48. In regard to other supplies, such as hospitals and
infirmaries use, rubbing alcohol, bandages, adhesive plaster,
and the like: Where were they obtained? Or did the Academy kept them in bulk?
A. Yes, sir, we did, and, at first, I obtained· them from
\iVillson Brothers drug store; then I found that a wholesale
firm in Richmond could supply them much cheaper, and I
went to Mr. Willson and told him. He said Willson Bros.
could not meet those prices, because they were wholesale
prices, and that was all, there was to that, and I went ahead
and bought from Powers and Anderson, of Richmond.
Q49. Was there any protest by Mr. Willson, or any ap..;
parent unwillingness to have you conduct this matter as you
wished?
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A. No, sir, Mr. Willson never influenced me, or tried to
influence me, directly or indirectly, in any of the
page 439 rpurchases I made.
Q50. In your position as Medical Officer, were
you under the orders or direction of any one, or were you in
complete control of the health of the boys and their medication?
A. Under the President of the school, I was in complete
control.
QSl. The President was Colonal Thomas H. Russell for
years?
A. Yes, sir.
Q52. State vvhether at any time Colonel Russell ever by
word or by action, directly or indirectly, attempted to direct
you as to where you should purchase supplies for the hospital and infirmary or prescriptions for the boys?
A. No, sir.
Q53. Was the matter ever discussed between you?
A. I do not recall that it was; that question had not occurred to me. As a matter of fact, Colonel Russell did not inb~rfere with the administration, and I do not think he thought
much about it; he left it entirely to me; unless there was
some unusual situation.
Q54. State whether or not your dealings with Willson
Brothers for the Academy, during all of this time, were satisfactory, or unsatisfactory? That is, in regard to drugs,
the quality of the drugs furnished and the service rendered?
A. Entirely satisfactory; and, if they had not been, I would
not have hesitated to change. In fact, it would not have occurred to me not to do it, I felt so free in my own bailiwick,
and the interests of my patients and my operations.
page 440 r QSS. State whether or not, in your entire acquaintance with Gilpin Willson, Sr., and with his
brother and partner, P. H. Willson,' from 1912 to the time
you finally resigned your office, Gilpin \i\Tillson or Percy Will-

Gilpin Willson, Sr. vs. William G. Kahle, II, et als. 495
Dr. VVilbur M. Phelps
son, by any means, directly or indirectly, solicited you for
business to be given to that firm by the Academy or by you
in charge of the Medical Department of the Academy?
A. They never directly or indirectly attempted to influence
me to buy there in any way whatsoever.
QS6. You have resided in Staunton from 1912: Are you
acquainted with· the standing of the retail firm of Willson
Brothers, Druggists, in Staunton, as such druggists, in com-·
parison with the other drug stores in the City of Staunton;
aad, if so, what is that standing?
A. Yes, sir, I am. I think I know all the drug stores, and
I have bought in most of them. I consider Willson Brothers among the best. When I want drugs, as I have wanted
them from time to time for myself and my wife, I have
bought from Willson Brothers, and I have every confidenct:
in them as men personally and as druggists and as business
men.
QS7. This proceeding is on a Petition filed by William G.
Kahle, II, vs. Gilpin Willson, and in this Petition he charges:
"that the employees of the school charged with the duties
of making these several purchases ( which included the purchase of drugs and such necessities) or of arranging for the
rendition of the services that may have been required, seemed
to understand, inferentially if not expressly, that
page 441 rtheir positions would be more secure if they
placed the business with firms in which the Trustees, to whom they were indebted for their employment, were
financially interested." What have you to say of that?
A. I would say it is not true in any sense at all as it applies
·
to me; I never had any such idea.
QS8. Mention has been made in the deposition of Mr. Willson of a custom among the merchants of Staunton, of whom
he is one, to· give a discount t9 all teachers and officers of the
various Staunton and Augusta County schools, such as,
Staunton Military Academy, Augusta Military Academy,
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and Mary Baldwin College: State whether you have ever
<lealt with Willson Brothers?
A. I have.
Q59. Did you have such a discount?
A. A ten percent discount at Willson Brothers, at Hogslaead' s, and Kennedy & Ellinger gave me the same discount.
Q60. It is also charged in this Petition: "that in a great
many instances the sales of drugs, paints, athletic supplies,
t:;tc., sold by the defendant to the trust, were at exorbitant
prices and far exceeded the retail value of the product, taking
into consideration its quality." As to qualify, first: Can a
doctor tell by the effect on his patients or .otherwise, whether
or not the drugs he is prescribing for them are of standard
quality?
A. Not always; the only way you. can determine it is by the
reputation of the manufacturers and the effect, of course,
.:and what he knows about the drug itself from the literature
and the general acceptance by the Medical
.P~ge 442 rProfession.
Q61. Were the drugs prescribed by you, both
the ordinary drugs which are kept in stock by a druggist and
used in sinall quantities for each prescription, and the pharm,:aceutical preparations which are obtained by the druggist in
the original package, of ·1ow, middle, or high quality?
A. Yes, sir, I would "lmow ·if it was of high quality or inferior .quality; and, in general, whether or not it was the
thing I prescribed or ordered; and there, again, it would be
a matter of confidence in the druggist who was dispensing
· the preparation. I had the highest confidence ·in both the
Willsons and the clerks they employed and every confidence
in their personal ·and professional integrity, I would ·have no
hesitancy in· ordering the most potant drug for my wife, ·1£
she needed it, ·from -~Willson Brothers, and giving it to her
with the entire ·confidence· that it was what I ordered.
Q62. In your ex_peiien~~~, 'have .'..YO.U_ever .hea(d of. taki~g
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competitive bids for prescriptions and the like?
A. I have heard of it, but I would not indulge in it.
Q63. Have you ever heard of such practice in Virginia?
A. I have only once, and I happened on it; I think there
was a question or controversy which arose with some of the
asylums in Virginia!
Q64. But in the case of private persons, have you ever
heard of any such practice, private persons who
page 443 rrequired prescriptions in quantity?
A. I have heard of it, but only rumor.
Q65. Would it have been practicable for you to have taken
bids ever for prescriptions singly or in great numbers?
Q. It would not be practicable; but I would not do it. If
I had to prescribe that way, I would not prescribe at all; I
am going to prescribe what. I think my patient needs, and get
it. or not ·prescribe at all.
Q66. In regard to the charge of exorbitant prices; Yott
have stated that you made yourself acquainted with the prices
·charged. State whether or not the prices were exorbitant,
or were the reasonable and usual prices charged by druggists?
A. They were, so far as I remember-and I think I remember entirely-the same prices that any one would pay who
went in to have a similar prescription filled.
Q67. You have known Gilpin Willson, Sr., since 1912,
when you come here?
A. Yes, sir, from 1913, any way.
Q68. Have you been on terms of intimate friendship with
him, or just the usual friendship between men who occasionally meet and have dealings?
A. The usual acquaintance with men, but never an intimate friendship.
Q69. Are you acquainted with Mr. Willson's reputation
in Staunton as a man of integrity and honesty and fair dealing?
A. Yes, sir.
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Q70. Please state what that reputation is?
A. The highest, and from my own personal
feelings and observation and business dealings with him,
I would consider him a man of high personal integrity and
honest and the highest integrity in his business dealings, and
I ha.ve every confidence in him as a man.

page 444

Mr. Nachman: Counsel for Plaintiff moves the Court to
strike out the last answer of this witness as not in accordance
with the rule of law relating to the introduction of character witnesses. The rule is not what opinion this witness
may have of the person regarding whom he is testifying, but
what the general reputation of the person in the community
1S.

Mr. Perry:
Q71. You have stated what your personal opinion is, and
you have stated you knew what his reputation in these matters is in the community. Now, please state what is his general reputation?
A. I have always heard him spoken of in the highest terms
by the people, in whose judgment I have confidence.
. Q72. Until the time that this Petition was filed against
Gilpin Willson, during the entire 25 years that you have
known him in Staunton in a business way and a social way,
have you ever heard any aspersion on his character?
A. I have not, from any person whose opinion I respected
or had confidence in.
page 445 r Q73. Were you Medical Officer at the Academy
after this Petition was filed and the Academy
ceased to do business at Willson Brothers, on June 25, 1937?
A. My connection ,vith the Academy ended in June, 1937,
the 3rd, 4th or 5th, at the close of the session.
Q74. During your entire incumbency, both before 1920,
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and. after 1920, as the Medical Officer at Staunton Military
Academy, you had the right to choose where you would get
your drugs and prescriptions?
A. I thought I did.
Q75. You were never questioned?
A. Never.
CROSS EXAMINATION
By Mr. Nachman:

Q 1. You have testified here that you considered the firm
of Willson Brothers as druggists, to be trust-worthy in every
respect?
A. I have.
Q2. You did not mean the Court to infer from that statement that there were not other druggists in Staunton who
were entirely trust-worthy?
A. Certainly not.
Q3. You have stated as a matter of fact that practically,
if not all of the prescriptions which you prescribed as Health
Officer, were filled at Willson Brothers?
A. Yes, sir.
Q4. Was there any .particular reason in your mind for ordering them filled at Willson Brothers, rather
page 446 ~than at any other drug stores, or dividing among
the drug stores in Staunton?
A. Yes, sir. In the first place William G. Kahle instructed me to do so when I first came here, and from my dealings. with Willson Brothers I had no reason to make any
change; I was entirely satisfied that I was getting the very
best service; and there was another factor in it, too: In
conducting a department like the school hospital, while it
does not seem like much, there was a whole lot of routine
,vork in keeping these accounts. For instance, a boy would
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be charged 10 cents today, 25 cents another day, etc., trying
to keep the accounts up so the Academy would not lose anything, and, in dealing with Willson Brothers,-or dealing
with any other one firm, I established a routine that made it
easier to handle the work in the hospital.
QS. It sfarted out at the direction of Colonel William G.
Kahle?
A. Yes, sir.
Q6. And continued in accordance with his direction so long
as he lived, until July, 1920?
A. Yes, sir.
Q7. After July, 1920, it was just a carry over, so to speak?
A. Yes, sir; I was entirely satisfied, and I had still the
.say so-or thought I did, never had any reason to think otherwise-and it was entirely satisfactory to me, and so I
continued it.
Q8. In checking the invoices of Willson Brothers, did you
undertake to determine whether the price charged
page 447 rfor a particular prescription ,vas fair and reasonable for that particular commodity?
A. Yes, sir, I did.
Q9. You determined in your own mind that it was a fair
and reasonable charge for the commodity furnished?
A. Yes, sir, for instance, lvriting prescriptions for other
people and for my wife, I knew in general ·what the cost was,
or what it should be approximately, and I went over these
prescriptions and the charges each month sent in for drugs
and other materials for dispensing in the hospital before I
0. K'd the bills.
·
QlO. During the time you lived in Staunton and were connected with the Academy as Health Officer, did you practice medicine on the outside?
A. For the first three years.
Q 11. But not thereafter?
.
A. No, sir, not in general; I had patients; I always have
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had patients who call me in, and I have had to do more or
less practicing any way even up to the present time.
Q 12. You do not hold yourself out as a general practition..
er, or_ specialists in any particular line?
A_. No, sir.
Q13. Did you ever investigate whether you ~ould have
purchased these commodities at other places in Staunton ~t
a more reasonable price?
A. Yes, sir, I did from time to time; and I found that, in _
general, the prices were the same in all places. I think the
other drug stores offered the 10 % discount on
page 448 rwhatever I boug~t for the Academy; Willson
Brothers always gave the same thing to the
school. My reaction-I think I see what you have in mind
-my reaction was, wh_ile I might have been able to buy some
particular item cheaper at one place, that, in general, it averaged up to the same thing.
Q14. There is a general idea, which I have and the public
at large seems to have, and I will ask you whether you agree
with me or not: If one enters a drug store with a pre.:.
scription for a given article that the price is always more
than if you go in ask for the same commodity by name?
Do you know about that?
A. I think that is true.
QlS. Such articles of that nature, that you could order
by name, did you order by name or by prescription?
A. It would depend. There comes in one point. Supposing I want to give a boy a half a dozen Aspirn tablets, and
I do not want him to know what he is taking. I write a prescription, and the druggist not only has to fill that and file
it, but put the directions on the box containing it, so he
should charge you more because he is putting it up in that way.
Again, I might write a prescription for New York Pharmacal
Elixir of Lactopeptine, and not wishing the patient to .know
what he is getting for psychological reasons, I would write
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a prescription. When the patient would take that prescription to the· store, it would be necessary for the druggist to
remove the original label from the bottle and to make out
a new label covering the directions according to
. page 449 rmy prescription and place that on ~he face of the
.bottle, with the appropriate serial number, and then
file my prescription for future reference.
Q 16. So these are the general and accepted practices in
the drug business, are they not?
A. Yes, sir.
Q17. How about standard supplies, such as preparations
which you bought in quantity and kept on hand, bandages,
etc. : You testified they were also bought from Willson Brothers?
A. At first, and finally when I found I. could get them
cheaper wholesale, I bought those things from Powers and
Anderson in Richmond, and from some other wholesale
houses.
Q 18. When did you find out you could buy these commodities at a better price wholesale?
A. About, or before 1925; that is just an estimate.
Ql9. A Miss Driver was one of your nurses in the hospital?
A. Yes, sir.
Q20. How long was she connected with the hsopital, or
when did she become connected with the hospital?
A. I think about 1921.
Q21. Was it or not through her that you discovered that
you could buy these commodities more cheaply at wholesale
prices?
A. It was not through her at all; I knew and had dealt
with Powers and Anderson long before I ever knew Miss
Driver.
Q22. It has been brought out in evidence here-I think
by Mr. Willson-that the dealings with Powers and Anderson started at the inst~nce of Miss Driver; that she
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page 450rhappened to be a personal friend of some member of the firm, or some high-standing employee,
and she desired to place certain business with them : Are
you in accord with that statement?
A. I would say that is not true.
Q23. Do -you know anything of your own knowledge
about letters written by Rowland, in Philadelphia, to Colonel
Thomas H. Russell, who was President of the school, in
the month of July, 1932, suggesting that purchases of hospital supplies, such as the Academy usually stocked, not be
purchased from outside concerns, but that they be purchased from Willson Brothers?
A. I might have known. at the time, but I do not recall
any such thing now.
Q24. You know Mr. 'Rowland?
A. Yes, sir; I doubt whether Colonel Russell would have
shown me such a letter, or made such a proposition to me.
Further this deponent saith not.
WILBUR M. PHELPS.
page 451 r Gilpin Willson, Sr., Recalled:
RECROSS EXAMINATION CONTINUED
By Mr. Nachman:

Q 1. I b~lieve you testified on cross examination last week
that you did not recall the exact year when you first learned
that Colonel Russell was receiving 6% of the uniform purchases : Did I understand you correctly or not?
A. The contract, as I understood it, with Mr. Kable and
Colonel Russell and Mr. Rowland, I think, was about 1908,
in which Mr. Rowland gave Colonel Russell a commission.
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Q2. My question is, when clid you learn that Colonel Russell was receiving 6% commissions?
A. I cannot recall the date I learned he was receiving 6%.
Q3. Did you know it before Colonel Kable's death or not?
A. I knew it 1908, he was getting a commission.
Q4. Did you know, prior to Colonel William G. Kable's
.. death, that Colonel Russell was receiving a 6% commission?
A. I could not answer that question.
QS. Didn't you answer that question in your deposition
in the Rowland case?
· Mr. Perry: The question is objected to. The proper
method of examination is not to ask the witness whether he
he said so and so in a deposition but to present the answer
to him, and unless the answer is presented the witness is ad:v.is.ed not to answer.
.
page 452} A. I do not recall.
_Q6. I refer to your evidence given in the Rowland Petition; in Volume 1, at page 8, beginning with question 56, down to and .includID:g your answer to question 61,
which I quote.:
"Q56. Of-your·know]edge did any member of the Board of
Directors or any of the Trustees ever participate directly
or ·indirectly in the sale ·of uniforms and equipment by the
company or derive any benefit?
A. Outside of Thomas H. Russell, no sir.
Q57. What benefit did.he derive?
A. I understood ·6%.
Q58. When .did you first learn he got 6%?
A. I thirik before 1910 Bill Kahle told me.
Q59. ln 19JO you· learned he got 6%?
A. Yes., sir.
Q60. AfterC6Ionef W. G.. Kab.Ie'~_de~th, did you know .thcrt
?
.
h e co..J._JJ.J..UJ.le.u;,1 •.to .~get r6.01.-.
1 ~.
~,f..':;+'11"
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A. Yes, sir.
Q61. You knew it all the time?
A. Yes, sir, and I thought it was good business."
Is that correct?
A. Yes, sir.
Q7. Then you knew in 1910 that he was getting 6%?
A. Yes, sir, if I said 1910, that is all right.
Q8. What did you, as a Trustee of the estate of W.illiam
G. Kahle and a Director of the Staunton Military Academy,
think of a co-trusee and a co-director receiving a 6% com~
mission on the purchases of uniforms?
page 453 r A. Inasmuch as it was a contract entered into
by the man owning all the stock of the school with
Colonel Russell and W. C. Rowland, I stood for it.
Q9. You at no time took any steps or official action to have
that practice discontinued?
A. It was talked over with Willy"' Steele and the other
members of the Board time and time again.
QlO. But you did not take any action to have it discontinued?
A. It was perfectly cognizant to every member of the
.Board whether they say so or not.
Q 11. I asked you at our last session whether there had
ever been any written inquiry made of you as to why the Board
of Directors had not re-elected Major Steele to his position
of Treasurer. I believe you answered that you could not recall any such letter : Is that correct?
A. I do not remember of any.
Q 12. I here show you a letter, written on the typewriter
with the exception of the date, "Sat. Sept. 5th, 1936", which
is in pencil, addressed to "Dear Mr. Gilp", and signed "Little
Eleanor", and ask you if you remember receiving a letter
of such purport?

506

Supreme Court of Appeals of Virginia

Gilpin Willson, Sr.
Mr. Perry: Is this a letter that was sent, or what is it?
I want to frame an objection if this is a mere composition b~
little Eleanor, or a letter sent to Mr. Willson.
Mr. Nachman: That is what I want to know from Mr.
Willson, if he ever received a letter of such purport.
page 454~ A. (After examining the paper) I may have;
I could not say for certain, yes or no.
Ql3. I hand this letter to the Notary and ask her to mark
it for identification "Plaintiff's exhibit No. S," and file it
with the record.
Mr. Perry: Counsel for the defendant objects to the admission of any such paper, it being a paper written in type, which
does not purport to be a carbon or other facsimile of ~ letter
written and- sent; it is entirely unauthenticated.
Mr. Nachman: We merely offer the letter subject to identification, and if and when identified, it will be competent
evidence.

Ql6. You do not recall whether you ever received that
letter or not ?
A. I don't know; I may have or may not have.
Q17. Did you write this letter (handing witness a paper)?
A. I did.
Mr. Perry: Does that purport to be the "Little Eleanor"
who signed the writing which you have just introduced,
which has a personal date to it, or is it Mrs. Whitehead
who is addressed there?
Mr. Nachman: I am unable to answer your question;
the letter is addressed to "My dear Eleanor".
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page 455 ~

Q18. We offer this letter in evidence, and have
marked it, "Plaintiff's Exhibit No. T". This letter, which I handed you is evidently in answer to the preceding
letter?
A. On the face of it, it would look like it.
Q19. You must then have received that letter?
A. Yes, sir.
Q20. There have. been introduced in evidence here certhe account of the Staunton Military
tain checks, drawn
Academy in the National Valley Bank, on various dates, and
payable to your order, and endorsed by you, bearing the
notation, "for bonds": Did you or not own those bonds at
the time they were conyeyed to the school?
A. I kept no individual ledger for my private affairs; the
only thing I can go by is my bank book. On those dates
there is a debit and a credit for each one of those checks, on
my bank book. The supposition is tl)at I paid for them
when I got the money, but there is no way of verifying that.
I challenge any bank or trust company, or any individual
in the State of Virginia, between 1925 and 1933 that invested
$407,000.00 and stands today with a paper loss of around

on

4%.
Q21. I will ask the stenographer to re-read the question
to you.
(The stenographer re-read question 20)
A. Those bonds were ordered by Colonel Russell, most of
them, or by the Treasurer, and my bank book is the only thing
I can go by.
Q22. What leads you to the impression that the bonds
were ordered by Colonel Russell or the Treasurer?
page 456 rIs that your reco1lection, or is there documentary
evidence to sustain it?
A. The President or the Treasurer, or the two together,
ordered the bonds and I bought the bonds after I was the
President, following the same rule.
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Q23. What explanation can you give, or what reason can
you give, for the fact that these checks were payable to your
order, rather than to the order of the concern from whom the
bonds were purchased, if they were purchased by the President or the Treasurer from some brokerage house?
A. The bonds ordered by Colonel Russell were shipped in
here to the bank, and the check may have been made out to
me or to the bank, not to the brokers, except those I bought,
1 had delivered in New York; I had the National Valley Bank
have the bonds delivered there.
Q24. Those were bought in 1933 and 1934?
A. Yes, sir, after I was President.
Q25. I am speaking of the bonds for which the particular
checks were given? Were they shipped to the National Valley Bank?
A. I suppose so; I could not answer that now.
Q26. Have you made ani effort to ascertain from the bank
or whether they have records that would disclose that information?
A. No, sir.
Q27. Then, it is merely a supposition on your part that the
<:heck was for some convenience, or through some error, made
payable to your order; that you were not the owner of the
bonds?
page 457 ~ A. That is the supposition.
Q28. You are not positive in your testimony on
that point, as I understand you?
A. That is right.

REDIRECT ..EXAMINATION
QL You have a bank book which shows those credit and
debit entries: Will you please produce it now? (Witness
gets his bank book)
One of the checks referred to is for $2,034.17, dated Decem-
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her 30, 1929, marked for two bonds, $2000.00, interest $34.17, and payable to you personally, as well as endorsed by you
personally. Please turn to your bank book. This check is
marked "Steele Exhibit No. D", and it was stated by Mr..
S1eele to be in payment of two bonds-one bond of the Seaboard Mortgage Company for $1000.00, and one Brooklyn
Post Office bond for $100Q._OO; the check is dated December
30, 1929. I notice on the 30th day of December, 1929, you
have on your bank book "sold bonds, $2034.17"; and on
December 30, 1929, you have item, "N. V. Bank, $2000.00":
Does that suggest anything to you?
A. Yes, sir. That is just what the bonds cost us without
the interest.
Q2. How was the $34.17 arranged?
A. It was charged up to my account.
Q3. One of those bonds you testified you actually owned?
A. Yes, sir.
Q4. Which bond was it?
page 458 ~ A. The Brooklyn Post Office bond.
Q5. Did you own the Seaboard Mortgage Company bond for $1000.00?
A. Yes, sir.
Q6. The next check is· for $10,276.66, for Commercial
Credit bonds, dated October 17; 1929, and is marked "Steele
Exhibit No. E". On your bank book there appears, on October 17, 1929, Commercial Credit bonds, $10,276.66 on the
credit side; and, on·October 16, 1929, there is an item, "N. V.
Bank, $5000.00", and on October 17, 1929, an item, "N. V.
Bank, $5000.00". That matter of interest, did the school
receive that interest that they paid on the bond, or did you
receive it?
A. They got it back when the bond was paid.
Q7. The next check is marked "Steele Exhibit No. F", and
is dated August 6, 1929, and is for $.5,050.42, on which
..check was a notation_, "Investment $5000.00, interest $50.-
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42." Concerning that, Mr. Steele said, at page 18 of his
deposition, that it was for bond of Maryland Mortgage Title
Company. Will you please turn to that entry on your bank
book if it is there? ( Witness exhibit entry to counsel) In
your bank book appears this item, "Aug. 6th, bond $5000.00,
interest $50.42": Does that represent that rheck?
A. I think so.
Q8. And, on August 6th, appears another item, National
Valley Bank, $6500.00, does that cover that transaction?
A. That is in that transaction.
page 459 ~ Q9. That is, $5,050.42 was disposed of by paying the sum of $6500.00, which included other
items?
A. That is it as well as I recollect.
QlO. Steele Exhibit No. G is a check dated February 28,
1930, for $1,006.78, marked "Investment $1000.00, Interest
$6.87." Mr. Steele says, at page 19 of his deposition, that
that was a bond of First National Company : Does that
item appear on your bank book?
A. Yes, sir.
Qll. Let me see it please. (Witness hands book to counsel)
Is that the bond you took up in April?
A. He had one bond called and he asked me to furnish
him with a bond to take its place, which I did, and when it
went bad, I took it back.
Q12. That was within a few months?
A. Yes, sir. He asked for that because he had $10,000
of them.
Q13. That bond you owned?
A. Yes, sir, he had $10,000 of them and he asked me to
let him have a bond to take the place of one that was called.
Q14. Steele Exhibit No. L is a check for $10,220.00, dated
September 9, 1929, on which the notation is, "Investment,
$10,000.00, interest $220.00", and Mr. Steele says, at page
172 of his evidence, that this was for the purchase of Na-
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tional Bond and Mortgage Company bond. Will you please
show in your bank book the disposition made of that check?
(Witness hands book to counsel) There is an item here,
on your bank book, on September 9, 1929, "bonds $10,000.00" and "interest" on same date, "$220.00",
page 460 ~and opposing it is "National Valley Bank, $10,000.00", on September 9, 1929. Are those the
items referred to by you?
A. Yes, sir.
Q15. Who got the benefit of the interest, you or the company for whom you bought it?
A. Staunton Military Academy got it back.
RE-RECROSS EXAMINATION
By Mr. Nachman:
Ql. You say the Brooklyn Post office bond you owned?
A. I think so.
Q2. The Seaboard Mortgage Company bond you also
thought you owned?
A. I think I let Willy Steele have those for some they had
called.
Q3. I am speaking of the Seaboard Mortgage Company
bond?
A. $1000.00 bond. I think he got altogether three bonds,
for $1000~00 each.
Q4. The three were: One the Brooklyn Post Office bond;
one the Seaboard Mortgage Company bond, and the First
National Company bond, each for $1000.00?
A. Yes, sir.
Q5. The bond of the Commercial Credit Company, do you
know whether you owned that bond or not?
A. There is a debit and credit the same day.
Q6. There is a debit and credit for the Brooklyn Post of-
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fice bond and the Seaboard Mortgage Company bond, for
$2000.00, is there not? On December 30th, don't
page 461 ryou have a debit and credit on your book for that?
A. Yes, sir, there is a debit and credit there.
Q7. How do you distinguish between the credit and debit
for that and the debit and credit for the Commercial Credit
bond?
A. There is $119,000.00 passed through my account in
1929; take that ·as an average means over $1,000,000.00 that
passed through my individual account since this transaction
to which you are referring. I kept no books and I am unable
to answer.
Q8. You are unable to give any reason why you have a
debit and credit entry for the check given on December .30,
1929, representing the Brooklyn Post Office bond and the
Seaboard Mortgage Company bond, which you admit were
yours, and the fact that there is a debit and credit of $10,276.66, on October 17, 1929, for the Commercial Credit
Company bond?
A. I answered that question.
Q9. How about the bond of the Maryland Mortgage National Title Company for $5000.00, for which you received
a check on August 6, 1929? Was that your bond?
A. The same thing holds true; the bank book is the only
thing I have to go by.
·
Q 10. You do not know whether you owned the bo'nd or
not?
A. I cannot answer that; I answered it to the best of my
knowledge.
Ql 1. How about the check for $10,220.00, dated September 9, 1929, which was for the bond of National Bond and
Mortgage Company? Does the same · situation _hold
true?
page 462 r A. The .same tbing- holds. true.
Further this deponent saith not.
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Signature waived.
Mr. Perry: Defendant rests his case.
Mr. .Nachman: Counsel for Petitioner reserves the right
to recall Mr. Wiltson for any further cross examination that
he may deem necessary, provided it is done within ten days
from this date.
Mr. Perry: To which counsel for Defendant replies that
Mr. Willson was first examined as an adverse witness at
great length and on two different occasions by counsel for
Petitioner, and supposedly that fund of information was
exhausted. Counsel for Petitioner finally rested some three
weeks ago. Since that time Mr. Willson has testified in
his own behalf and was cross examined on.another day, apparently fully, and he was recalled today for further cross
examination, and counsel for the Defendant says that there
must be some end to this constant examination and re-examination~ The witness is present and ready to be cross examined, and counsel for the Defendant objects to any further
recalling of this witness. What is to be done, -should be done
now, for there is time and the day is not spent.
page 463 ~

PLAINTIFF'S EXHIBIT NO. S
(Sat., Sept. 5th 1936)

Dear Mr. Gilp,
For several months I have wanted to write you, but have
waited 'till now hoping that you would write and tell me what
reasons you had for firing Willie Steele. I feel sure you have
our interests at heart, and could not believe that you would
allow anyone to influence you to get rid of Willie when I
know full well how much Daddy trusted him-and that when
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he appointed Willie treasurer he meant him to stay in that
office.
Willie's losing his job has caused me, and all of us, the
deepest distress. We know, as well as you do, how many
years he has stood by us, and by you. He has worked for
the school and for our interests. He has loyally defended
you against any unjust accusations that have been made
against you throughout all these years. How can you justify
-your actions in turning against him now?
Public opinion in Staunton is very bitter. We are all suffering from it. The school is certainly not being helped and
the faculty is in a turmoil. I know this is true because I
have investigated the situation thoroughly. How can any
of the teachers feel secure, and be able or willing to do their
best when they feel that at any moment the axe will fall on
their necks? How would you feel if you were dependant on
a job-had worked hard at it all your life-and had cooperat.·ed with all your associates-only to find that a man with a
]ittle more power and a personal grudge could influence others
to fire you and ruin your life?
Mr. Gilp, I remember my father very well, and I know
.what he would feel about this. You couldn't face him if he
were living· now, and I wonder how you'll face him later.
Please, can't we get together and discuss this? Mother is
not well, and she has been terribly harrassed by worrying
about Willie, and how he and his family will find an existence.
1t is not right that he should be unfairly treated. Why did
you do it? Mother and I would be so glad to come up there,
or for you to come here so we could have a talk about it.
Everyone feels that you have been unduly influenced by a
man who has an ulterior motive-a man who has not been
]oyal to you in every instance.
-we have always felt sure of your devotion to S. M. A.
-and to us, but we cannot understand this action against Willie. Please let me hear from you soon.
·Lovingly,

LITTLE ELEANOR.
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page 464r

PLAINTIFF'S EXHIBIT NO. T

WILLSON BROTHERS
the
REXALL
Druggists
Staunton, Virginia
'vVest Main Street
Sept. 7, 1936.
My dear Eleanor:Back in 1894 S. M. A. went thru bankruptcy. Later on
in the year it was reorganized by Mess. Reeves Catt, J. A.
Fauver, Jos. Kirby, your grandfather and myself with a
capital of 7230.
I was appointed at this meeting a trustee and have served
continuously under your grandfather, your father, your
uncle and so on down the line.
I should, and I think I do know, better than anyone else
v\'hat is best for S. M. A.
The knowledge gained in over 40 years has been my guidance always.
The Willie Steele that you write about is not the Willie
Steele that your father made treasurer.
The onesided picture that you carry in your mind is far
from the facts in the case.
Should you desire to know the truth, I will be open any
Sunday for an engagement, that might suit you and your
husband to c?me up.
Cordially,
GILPIN.
page 465}

AMENDED PETITION OF
WILLIAM G. KABLE, II

To the Honorable Floridus S. Crosby, Judge of the said
Coitrt:
!
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Your petitioner, ·William G. Kahle, II, who sues for his
own benefit and for the use and benefit of his co-beneficiaries
under the will of William G. Kahle, deceased, and also for
the use and benefit of the Staunton Military Academy, a
corporation, respectfully represents.
That there is now pending before this Honorable ~ourt a
certain chancery suit under the short style of William G.
Kable's Executors vs. William G. Kable's Trustees, which
suit had for its principal purpose, the administration of the
estate ·of William G. Kahle, deceased, under the guidance of
the Court, as will fully appear from an inspection of the record in the said cause, all of which is referred to and adopted as a part of this petition as though set out at length
herein.
.
As will appear from the record in the said cause, William
G. Kahle ( the father of your petitioner) died on July S, 1920,
seized of a valuable estate which he disposed of by his last
will and a codicil thereto attached. The said will was duly
probated in the Clerk's Office of this Court, and a certified
copy thereof is on file with papers in this cause. The pri11cipal beneficiaries, and the heirs-in-law of the depage 466 ~ceased were his widow, Eleanor Enslow Kahle ( now
Mrs. L. J. Whitehead), and three infant children,
your Petitioner, and his two sister, Helene Kahle anq. Eleanor
Kahle Miller, all of whom have now attained their majority.
The principal portion of the decedent's estate consisted of
the entire capital stock of the Staunton Military Academy, a
corporation, which the decedent had operated prior to his
death as a military school in Staunton, Virginia.
The said William G. Kahle, by his last will, appointed Gilpin Wilson, Sr., (the defendant herein), Thomas H. Russell (his brother-in-law) and William C. Rowland, as his
Execl!tors, and in order to secure the prepetuation of the
school and to provide safe and adequate support for his family, gave the entire capital stock of the said corporation to_
certain named Trustees, authorizing and empowering them
to continue the operation of the school for the use and bene-

Gilpin Willson, Sr. vs. William G. Kahle, II, et als. 517
fit of his widow and children, and gave to the said Trustees
the voting power of the said stock, with the privilege to them
if they saw fit, to elect themselves as Directors of the corporation known as Staunton Military Academy. The Trustees named by the will were at the start W. H. Steele, Eleanor
Enslow Kahle ( now Whitehead), William C. Rowland.
Thomas H. Russell, and Gilpin Willson, Sr. These persons
have served continuously from the beginning of the trust,
with the exception that William A. Pratt succeeded to Thomas H. Russell upon the latter's death, and upon the death of
the said William A. Pratt, he in turn was suc·
page 467 ~ceedecl by S. D. Timberlake, Jr. With the
changes above mentioned, the Trustees and Directors are the same as appointed by the will of the decedent.
. Immediately upon the death of the said William G. Kahle,
the Trustees named by the will exercised the privilege conferred upon them by the said will, by electing themselves
as Directors of the Staunton Military Academy, and in that
capacity and in their capacity of Trustees, they have since
managed and directed the affairs of the corporation.
At the time of the death of William G. Kahle, his widow
was a very young woman, entirely without business training
or experience and though named as one of the Trustees under the will, and elected as one of the Directors of the corporation, took very little interest or part in the management
of its affairs. Shortly after the death of her husband she
removed to Richmond with her three small children, and by
reason of her absence, as well as her lack of business training, she· has been compelled to leave the management of her
husband's estate and the Staunton Military Academy largely
to her co-trustees and co-directors, and to rely upon their
judgment and integrity for the protection of the interests
of the school as well as the interests of herself and her.
children.
Your p,etitioner further represents that since the death of
William G. Kahle, practically seventeen years, Gilpin
\Villson, Sr., has held and still holds the three-fold
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page 468 rfiduciary capacity of Executor under the will of
the said William G. Kahle, Testamentary Trustee
under the said will, and a. Director of the Staunton Military
Academy, in each position, as well as in all of them, owing
the duty of preserving and proctecting the best interests of
the estate of the decedent. Your petitioner has recently
learned that the said Gilpin Willson, Sr., has during the entire time of the existence of the trust been guilty of a most
flagrant breach of trust and violation of his duties to the
estate for which he is acting as a fiduciary, in that he has
dnring all· that period sold drugs, paints, athletic supplies. and
other merchandise out of the drug store of which he is coovmer to the Staunton Military Academy, to the extent of
approximately $90,000.00. In addition to this practically
all the banking of the school has been done at the N atio~al
Valley Bank, of which the said Gilpin Willson, Sr., is a vice
president and director; practically all the insurance upon the
trust property has been placed with the W. J. Perry Corporation, of which the said Gilpin' Willson, Sr., is a stockholder.
and as your petitioner is informed, a director; practically al!
the printing has been placed vvith the McClure Company, of
which the said clef endant was a stockholder and director,
though your petitioner is informed that he has recently transferred this stock interest to his son, Gilpin Willson, Jr.; all
cleaning of uniforms and school supplies has been placed
with Woodward's Cleaning and Dyeing Works,
page 469 rlnc., of which the said defendant was, as your
petitioner believes, a stockholder and director,
though also in this case your petitioner is informed that he
has transferred his stock interest to his son, Gilpin vVillson,
Jr. All of this business \Vas placed, and sales made to the
school, without any competitive bidding or consideration as
to whether or not goods or services of a similar character
cmd quality, could have been obtained from others at a more
reasonable price, and without any consideration by the Board
Directors. Your petitioner further charges that in a
great many instances the sales of drugs, paints, athletic sup-
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p!tes, etc., sold by the defendant to the trust, were at exorbitant prices and far exceeded the retail value· of the product,
taking into consideration its quality. In short, it seems to
have been the policy and practice of the Directors, particularly this defendant, to place all business which the school
had to offer, in the hands of persons, firms or corporations
in which the said defendant or his co-trustees were financially interested. So far does this seem to have been carried out that the employees of the school charged with the
duties of making these several purchases or of arranging for
the rendition of the services that may have been required,
seemed to understand, inferentially if not expressly, that
their positions would be more secure if they placed the business with firms in which the Trustees, to ·whom they were
indebted for their employment, were financially
page 470 Hnterested. The business clone by the above mentioned firms, which resulted in a profit to the defendant, was exceedingly large, and since the beginning of
the trust, has amounted to many thousands or perhaps hundreds of thousands of dollars.
The said Gilpin Willson, Sr., has also been guilty of a
breach of trust in this situation: \i\Tilliam C. Rowland, one
of the trustees and one of the directors, has ·since the beginning of the trust, sold to his trust, military uniforms to tbe
extent of approximately $1,200,000.00. A secret agreement
existed between the said Rowland and Thomas H. Russell,
Superintendent of the school and also an Executor, Trustee
and Director, whereby the said Rm;vJand paid, and the_ said
Russell received a secret commission or bonus of 6% of the
gross ·sales made to the school by Rmvland. This situation
was entirely unknown to all the other members who acted
as Trustees and Directors, except this defendant, who by his
own admission not only knew what was going on and offered
no objection, but actually approved of the transaction, and
even ·when suit was brought by the beneficiaries of the trust
against William C. Rowland seeking to compel him to account for the unlawful profit which he had made out of the
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sale of uniforms to the school, and for his removal as a
Trustee, this d~fendant de_monstrated his hostility toward the
beneficiaries by saying, in effect, that he was unalterably op/ posed to the bringing of such a suit, which, your petitioner charges, in itself is a most flagrant
· page 471 rbreach of trust and sufficient to justify his removal as a Trustee under the will.
Your petitioner is advised and believes that the said Gilpin Willson, Sr., by reason of his knowledge of the commis.sion paid by Rowland to Russell, and his utter failure to take
2ny action looking toward a· discontinuance of such practice,
:thereby permitting the said Rowland to sell his own goods
to the Staunton Military Academy, through his agent and
.co-trustee and co-director, without competitive bidding, and
·at his own prices, is equally and jointly and severally .liable
-with the said Rowland for his (Rowland's) improper deal·ings with said Staunton Military Academy.
The said .defendant has also demonstrated his hostility to
· the beneficiaries, and his utter incompatiability with the other
: members of the group of Trustees and of the Board of Directors upon several occasions. At the annual meeting held in
July, 1936, this defendant l~d the fight to prevent the reelection of William H. Steele, one of the original Trustees,
as a member of the Board, and the said Steele was not then
re-elected. At a subsequent meeting, when a majority of the
Board, over ·the violent opposition of this defendant, reelected· him·· as Treasurer, from which position he had been
ousted, this defendant openly stated that he would never
sit on tbe Board of Directors with ·wiiliam H. Steele.
· Subsequently upon the cleath of William A.
page 472 rPratt, Mrs. -whitehead, exercising the privilege
conferred upon her· by the will, appointed S. D.
Timberlake, Jr., as successor to the said ·wmiam A. Pratt.
This defenclant, for no other cause known to your -petitioner
than sheer ~malice; led ·a single-handed court fight seeking to
prevent the saitl S. ·n. Timberlake, Jr., from serving as a
member .of .the _B_oard;_df Directors· and- as ·a Trustee.under
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the will, charging him with unfitness to fill such a position,
and asserting that he ( this defendant) would never serve
on the Board if Mr. Timberlake was appointed, entirely disregarding the views and wishes of the beneficiaries, that Mr.
Timberlake serve.
Since Mr. Timberlake' s appointment, the defendant has
taken the attitude of attending meetings of the Board, but
has very little, if anything to say, the only inference to be
drawn from his conduct being that he does not approve of the
membership of the Board, of the views of its majority, and
"if the game can't be played his way, he won't play at all."
With this malice in his heart the defendant, evidently, in
anticipation of this suit, and in an effort to arouse sympathy
in his behalf, caused a statement to be printed in the Evening Leader of June 10, 1937, said statement being attached
lo the original petition marked "Exhibit A", to the effect
that he had resigned, effective at the next annual meeting
( July, 1937) as President and Director of the Staunton
Military Academy, giving an account of "his
page 473 tstewardship" of the Academy, claiming credit to
·
himself for everything that had been accomplished, and ignoring entirely the efforts and services of his
four co-trustees and co-directors, in spite of the fact that the
time that the school was under ·his leadership it lost a total
of $220,575.74, while under the Presidency of Col. Thos. H.
Russell, it made a total of $813,927.44.
·
Your petitioner cannot permit the glaring mis-statements
in the said statement contained, and suppression of facts
, vvhich might put this defendant in an unfavorable position,
to go unchallenged. The "account of stewardship" states
"the first blow came when the Augusta National Bank called
us for $20,000.00. S: M. A. had no money, so I borrowed
on my own name, $10,000.00 from the National Valley
Bank and Mr. Rowland borrowed on his name $10,000.00
in Philadelphia. Neither of us owning any stock, with this
money, we took up the note." The truth about this situation is that William G. Kahle was a stockholder and director
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of the Augusta National Bank. He thought the world and
all of this Bank as it had loaned him the money which gave
him his start in building up the Staunton Military Academy.
- The School's account and his own personal account had been
kept for years at the Augusta National Bank. At the time
of William G. Kahle' s death he owed the Bank $25,000.00
1 epresented by three notes, one for $5,000.00 and two for
$10,000.00 each. Immediately upon his death,
page 474 rlargely at the instigation of this defendant, the
School's bank account \Vas removed to the National Valley Bank, where this defendant was a stockholder,
officer and director, and Thomas H. Russell, one of his cofiduciaries, was made a: member of the Board of Directors
of that Bank. William G. Kable's stock in the Augusta National Bank was, by the Executors of his estate, sold at pub•]ic auction. In spite of all these facts the Augusta National
Bank never, at any time, made any demand for the payment
,-of the notes which it held, and permitted them to be renewed
· from time to time upon the endorsement of the Executors,
without making any demand for payment either in whole
or in part. Some of these notes were paid for time to time,
and the last one for $10,000.00 remained in the hands of the
Augusta National Bank until 1924, when it was paid.
The defendant also stated that "the government sent us a
·bm for $43,500.00 on July 25 and stated that it had to be
paid August 1. I borrowed on my own name $38,500.00 to
pay this bill," but ·he very carefully conceals the fact that
S. ·M. A. had placed a blariket mortgage upon all of its properties and facilities to secure a bond issue of $100,000.00. the
money· from which was to be used for the purpose of paying
this· bill and for general operating expense of the institution.
·Before the bond· issue cottld be legally floated ·it was neces·sary to get a decree of Court approving same, and as
the Corporation Court had adjourned 'its July
·page 475 rterm, and would not convene again until September, the bonds could not be sold in time to raise
the necessa~y funds ~y At!gust".1. ·in order to .expedite _the
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transaction this defendant did borrow $38,500.00 as stated
but he took all of the $100,000.00 in bonds as security for his
endorsement until the proper decree of court could be obtained, the bonds sold, at which time he was reimbursed and
the note paid.
With regard to the statement that Woodward & Company
was wound up with no cvmpensation to this defendant, the
defendant seeks to convey the impression that he has received ..10 compensation for his services rendered the school.
Aside from the wrongful and illegal profit which the defendant has made upon his sales to S. M. A. from his drug
store, and the profits which he made upon his stock holdings in the other firms hereinabove mentioned, this def endant has been paid for his seventeen year's service a total oi
~50,158.75, not counting his share of 5% commission paid to
the Executors of William G. Kable's Estate.
Your petitioner charges that while the will of \iVilliam G.
Kahle specified the compensation to be paid to the persons
managing his estate at Two Hundred Dollars ($200.00) per
year each, that in order to get around this provision, early in
the trust, an executive committee was formed consisting of
this defendant, Thomas H. Russell and .W. H. Steele, voting themselves a salary of Twenty-five Hundred Dollars ($2,500.00) per annum each. This executive compage 476}mitee was in existence from 1920 to 1933, and
for each year thereof this defendant received said
Twenty-five Hundred Dollars ($2500.00) yearly salary with
the exceptions of those years that a flat ten or fifteen per cent
reduction was taken by the entire personnel of the academy
in order to curtail expenses. In the year 1930 or '31, the
Directors voted themselves an additional salary of One
Thousand Dollars ($1000.00) per year each. At the annual
meeting held in July, 1933, this defendant was elected Pres-ident of the Corporation and continued to so serve until the
:annual meeting held in July, 1~37, when he resigned as a
"Director. During each of these years a saiary ranging as
1iigh as Five Thot1sand Do11ars ($5000.00) per annum was
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voted to the said defendant for his services as President.
Your petitioner charges and avers that it was improper and
illegal for the said defendant, due to his trusteeship, to rec~ive any compensation for his services as Executive Committeeman, Trustee, Director, or President, other than that .
specified in the will, and that the said defendant holds the
entire sum so received by him for the use and benefit of those
designated in this petition. During the seventeen-year
period the sum so received by the said defendant, exclusive
of the Two Hundred Dollars ($200.00) per year fixed by
the will, amounts to $46,758.75.
Your petitioner further charges that on numerous occasions the said defendant sold to his trust, bonds of a character not contemplated by the statute in such cases
page 477 hnade and provided, which said sale of bonds has
resulted in a loss to the trust in an amount of
something over Twenty-five Thousand Dollars ($25,000.00),
not including interest upon the defaulting investments. That
is to say that the said defendant, without the knowledge of
his co-fiduciaries sold his own personal bonds to the trust,
or the Staunton Military Academy, certain of which bonds,
amounting in the aggregate to approximately Twenty Thousand Dollars ($20,000.00), exclusive of interest, have defaulted," and are practically worthless, resulting in an enormous loss to the institution.
·
Your petitioner further charges ·that the said defendant,
without any formal authorization by the board of directors>
instructed the Treasurer of the Staunton Military Academy
to loan to one A. T. Cooksey the sum of Two Hundred Fifty
Dollars ($250.00), on the personal note of the said A. T.
Cooksey, without requiring any security therefor, the sai,.1
defendant initialing the said note for the purpose of showing his authorization. The original note was renewed on
October 1, 1936 for the sum of Two Hundred Dollars
( $200.00), anQ the interest paid at that time. This note
was curtailed on January 18, 1937 by a payment of Fifty
Dollars ($50.00), but the residue of the said note is· worthless, and is a total loss to the institution.
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As has been heretofore pointed out William G. Kahle
died on July 4, 1920, and within a few days the ';('rustees
named in his will took ·charge of the Staunton Military Academy. Your petitioner charges that on Septempage 478 rber 27, 1920, at a meeting of the Executive Committee, a resolution was adopted that the life of the
President (Thomas }i. Russell) be insured for the sum of
Fifty Thousand Dollars ($50,000.00). This insurance was
effected and the entire premium to keep said policy in force
was paid by the Staunton Military Academy. Your petitioner shows that in spite of the fact that the funds of the
trust were used to maintain this policy of insurance, that
20% of the face amount of the insurance, or ten thousand
dollars ($10,000.00), was made payable to Mrs. Thomas H.
Russell as beneficiary. Your petitioner charges, the said
Thomas H. Russell having died in 1933, that this action was'
nothing short of a gift to Mrs. Russell of the trust property
which the defendant was charged with preserving.
Your petitioner is advised and believes, and so charges,
that the said defendant, Gilpin Willson, Sr., ·for his gross
misconduct hereinbefore set out should be forthwith and
promptly removed as a trustee under the will of William G.
Kahle, deceased, and your petitioner further charges that he
is entitled to a full c1:nd complete accounting from the said
\Villson, for your petitioner's use and benefit and for the
benefit of his co-beneficiaries, as well as for the use ·and
benefit of the Staunton Military Academy, for all benefits
er emoluments made or derived by the said defendant from his dealings with the trust estate, as well as for the losses
which the said estate sustained by reason of his improper
dealings therewith as hereinbefore set out, as
-page 479 rwell as for the sums he permitted William C. Row..:
land to make out of his (Rowland's) illegal dealings, and interest upon the several items.
Wherefore, being without remedy, - save in this Court,
your petitioner prays that he be permitted to file this, his
-amendmend ·pefifion, in tbe above style Chancery cause and
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that the said Gilpin \i\Tillson, Sr., be made a party defendant
thereto both in his individual capacity and in his capacity
as Trustee as aforesaid, and required to answer the same,
but answer under oath is hereby waived; that proper process
i~sue; that all proper accounts may be directed and all proper
inquiries made into the transactions of the said Gilpin Willson, Sr., with the trust estate; that the said Gilpin Willson,
Sr., be removed from his office as one of the Trustees under
the will of William G. Kahle, deceased, and that he be req11ired to account in this cause for all profits or emoluments
made and derived by him from his dealings with the Staunton Military Academy, or the trust created under the will of
\i\Tilliam G. Kahle, deceased, since the death of the said
William G. Kahle, as well as to make good the losses sustained by reason of his improper transactions therewith upon the several items hereinbefore set out; that judgment also
be entered against Gilpin Willson, Sr., for such amount as
may ultimately be found to be due and owing from William
C. Rowland to the Staunton Military Academy, and/or the
trust estate, for the said Rowland's improper
page 480 ~dealing therewith, said judgment to be discharged,
however, upon payment either by Rowland or
\i\Tillson; and that all such further, other and general relief
may be granted to your petitioner as this cause may require
and to Equity seem just.
And your petitioner will ever pray, etc.
WILLIAM G. KABLE, II
By Counsel
JOS. I. NACHMAN, Attorney
page 481 ~ ORDER OF SEPTEMBER 24, 1938,
STRIKING PLEA IN ABATEMENT
This day came the parties to a certain petition filed in the
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Clerk's office on Aug. 16, 1938, by Wm. G. Kahle, II, against
Gilpiri Willson, defendant, upon the first of the pleas in
abatement filed at rules by said Willson, the second of said
pleas being withdrawn by the defendant, and the said first
plea in abatement, namely to the right to file said petition
in the Clerk's office by a party to the above named cause,
and without previous leave of court or the judge thereof in
vacation, with the petitioner's replication thereto, was argued
by counsel.
Upon consideration whereof the Court doth overrule and
reject the said plea with leave to the defendant to demur and
answer, or either as he may be advised.
page 482r DEMURRER TO AMENDED PETITION

OCTOBER 6, 1938
Gilpin Willson, defendant to an amended petition exhibited
against him in the above entitled cause by Wm. G. Kahle, II,
filed in the office of the Clerk of this court on August
,
1938, demurs to the said petition and says that the same is
not sufficient in law. And for grounds of his said demurrer the defendant says:
1. The said amended. petition is multifarious.
2. The petitioner is without interest in the claims set forth
in the petition, in so far as said petition seeks relief other
than the removal of the defendant as a trustee under the will
of Wm. G. Kahle, dec'd.
3. There is no privity or legal relationship between the
defendant as director of Staunton Military Academy and the
petitioner.
4. The petitioner does not ~tate facts showing a legal liability upon the defendant to the petitioner, which entitles the
petitioner to complain of the defendant as director, or to
recover against him.
J.M. PERRY, p.d.
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page 483t OPINION OF TRIAL COURT DATED
NOV. 7, 1938
Petitioner sues for his own benefit and for the use and
benefit of his co-beneficiaries under the will of William G.
Kahle, deceased, and for the use and benefit of Staunton
:Military Academy, a corporation, and makes Gilpin Willson,
Sr., the sole defendant.
William G. Kahle who died in 1920 was the owner of all
the capital stock of the Staunton Military Academy. By
bis will he bequeathed said stock to Elinor Winslow Kahle,
his widow, Thomas H. Russell, Gilpin Willson and W. H.
Steele and their successors, to be held and disposed of in
trust for certain purposes specifically set out; In part, to
vote the stock and so manage it, so far as stockholders may
effect the same, to elect Thomas Russell as principal of the
school at a salary not to exceed $10,000.00 per year and T.
G. Russell "in some proper capacity in the school." To always vote the stock "against any unreasonable expenditures
or expense of salaries, u1ibusiness-like adventures and always
for the welfare of the corporation"-and to collect and pa~
out the dividends declared by the corporation during the life
oi the trust and make distribution of the stock at the end -of
the trust period, all in the manner specifically set out in the
3rd and 4th clauses of the will-paying out of dividends.,
first taxes and to each of the trustees for their services the
sum of $200 annually and the residue t-0 and for
page 484 rthe benefit of the testator's widow and children.
Immediately following the probate of the will
said trustees had themselves elected directors and officers of
the corporation ( under the specific authority so to do given
by the will) and proceeded to cotiduct the affairs of the corporation chiefly through defendant, T. H. Russell and W. H.
Steele who were designat~d an executive committee for that
purpose.
.
By his will, William G. Kahle appointed defendant, Thom-
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as ·G. Russell and William C. Rowland as his executors who, ·
while not so alleged in the petition, it appears from the papers
in the parent suit, have performed their duties and settled
their accounts.
Petitioner makes Gilpin Willson in his individual capacity
and in his capacity as trustee, defendant and prays that he
be removed as trustee under the will of William G. Kahle,
and that he be made to account for certain profits or emoluments made and derived from his dealings with the corporation or the trust created by said will and certain losses sus, tained, for the reasons below :
Grounds Alleged: Defendant, Willson, who "has held
and still holds the three-fold fiduciary capacity of executor
tt~der the will of** William G. Kahle, Testamentary Trustee under the said will, and a director of the Staunton Mili-tary Academy, in each position, as well as in all of them, owing the duty of preserving and protecting the best interests
of the estate of the decedent," and has been "guilty
page 485 ~of a most flagrant breach of trust and violation
of his duties to the estate for which he _is acting
ag a fiduciary in that:"
1. He has during the entire period of his office of trust
sold drugs, paints and other merchandise out of the drug
store of which he is co-owner to Staunton Military Academy
amounting to about $90,000.
2. That practically all the banking of the corporation has
been done at National Valley Bank of which defendant is
vice-president and director.
3. Practically all of the insurance "upon the trust
property"-evidently meaning the property of S. M. A.
School-has been placed with W. J. Perry Corporation of
which defendant is stock-holder and director.
4. Practically all printing for the sc;hool has been placed
with McClure Company of which defendant was a stockholder and director.
5. All cleaning of "uniforms and school supplies" has been
placed with Woodward's Cleaning & Dyeing Works, Inc.,
of which defendant was stockholder and director.
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("All of this business-evidently meaning the· business
~.et out in 1, 2, 3 and 4 above-was placed, and sales made
to the school, without any competitive bidding or consideration as to whether or not goods or services of a similar character and quality could have been obtained from others at a
more reasonable price, and without any consideration .hY the
Board of Directors. Your Petitioner further charges that
in a great many instances the sale of drugs,
page 486 rpaints, athletic supplies; etc., sold by the defendant
to the trust, were at exorbitant prices and far
exceeded the retail value of the product, taking into consideration its quality.")
6. Defendant is also guilty of a breach of trust because:
William C. RO\vland, "one of the trustees and one of the
directors ( meaning trustee under the will of William G.
Kahle and director in the corporation) "has * * sold to his
trust ( meaning the corporation) military uniforms to the
·extent of approximately $1,200,000" under a secret agreement between him (Rowland) and T. H. ·Russell "superinten,dent and also executor, trustee and director", under which
Rowland was to pay and did pay Russell 6% on gross sales
made by Rowland to the school, which "situation was en'tirely unknown to all other members who acted as trustees
.and directors," but by consent and actual ·approval of de·fendant who refused to join in the suit to compel an account1ng by Rowland for profits; and in this connection, charges
that by reason of such acts on his part defendant "is equal1y, jointly and severally liable with Rowland for his (Rowland's) improper dealings with said Staunton Military
Academy."
7. While under tbe will of W. G. Kahle, the amount of
compensation to be paid "the person managing his estate,"
was fixed at $200.00• per year, each, "in order to get around
this provision," defendant and T. H. Russell and W. H.
Steele, "early in the trusts" were constituted the executive
committee of the corporation, and voted themselves a
yearly salary of $2500 each; defendant was paid this
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page 487 ~salary-with slight changes-for the years 1920
and 1933, both inclusive; and during each of the
years 1933 to 1937 was also paid $5000 for his services as
president of the corporation; and further that it was improper and illegal for defendant, due to his trusteeship, "to
receive any compensation for his services as executive committeeman, trustee, director, or president, other than that
specified in the will, and that the said defendant holds the
entire sum so received by him for the use and benefit of those
designated in this petition," to the amount of $46,785.75.
8. On numerous occasions defendant sold "bonds of a
character not contemplated by the statute in such cases made
and provided," a sale of which resulted in a loss "to the
trust" in excess of $25,000. "That is to say, that said defendant without the knowledge of his co-fiduciaries sold his
own personal bonds to the trust, or the Staunton Military
Academy, certain of which bonds, amounting in the aggregate to approximately Twenty Thousand Dollars ** exclusive of interest, have defaulted, and are practically worthless, resulting in an enornious loss to the institution." (Underscoring mine)
9. Defendant, without formal authorization by the Board
of Director, instructed the treasurer of the Staunton Military Academy to lend "to one A. T. Cocksey, without security, to a loss to the institution of about $150.
10. "On September 27, 1920, at a meeting of the Execurt.ive committee, a resolution was adopted that the life of
:the President Thomas H. Russell be insured for the sum of
Fifty Thousand Dollars ($50,000.00).
This
])age 488 rinsurance was effected and the entire premium to
keep said policy in force .was paid by the Staun·ton Military Academy," and 20% of the face amount was
·made payable to Mrs. Thomas H. Russell as beneficiary,
-whkh action petitioner charges was a gift to Mrs. Russell
,of the trust property which defendant was charged with
--preserving.
. He charges that defendant should be removed as trustee
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under the will of Kahle; and that he (petitioner) is entitled
to a complete accounting from defendant for the use of himself and his co-beneficiaries and the corporation, for all
bcne fits or enwluments ·made or derived by defendant from
his dealings with the trust estate as well as for the "losses
which said estate sustained by reason 'of his improper dealings therewith as hereinbefore set out, as well as for the sums
he permitted William C. Rowland to make out of his "(Rowland's) illegal dealings, and interest upon said items."
The prayer of the petition is substantially for all relief
~et out in the item 11 above with special prayer that judgment be entered against defendant "for such amount as may
ultimately be found to be due and owing from William C.
Rowland to the Staunton Military Academy, and for the
trust estate, ** said judgment to be discharged, however,
upon payment either by Rowland or Willson."
To this petition defe~dant demurs, assigning the following grounds :
1. The petition is multifarious.
2. Petitioner is without interest in the claims set
page 489 rforth,' insofar as he seeks relief other than the
removal of defendant as trustee.
3. There is no privity or legal relationship between defendant as director of the corporation and petitioner.
4. Petitioner does not state fact showing legal liability
upon defendant to petitioner, which entitles the petitioner to
complain of the defendant as director, or to recover against
him.
Taking up the first ground of demurrer:
In Johnson v. Black 85 Va. 477 it is stated in the syllabus
as follows:
"No general and invariable rule can be laid down as to
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what constitutes multifariousness, but each case must be
determined by its own circumstances. The criterion by which
courts are governed is convenience in the administration of
justice. If the bill accomplishes the desired end in a con~
venient way for all concerned, and the mode adopted is not
so injurious to any one as to render it unjust for the suit to
be maintained in that form, it will not be multifarious.
The contra is stated in Dillard vs. Dillard 97 Va. 436, in
the following language :
"A party will not be permitted to embrace in same bill,
distinct and separate causes of action, but to come within the
rule, the causes, must be wholly distinct, and each cause, as
stated, must be sufficient to sustain a bill."
65 C

J,

page 903:

"A bill calling on a trustee in a single action to account
respectively to several complainants for their respective interests in the trust fund is not multifarious, as a multiplicity
of suits is thus avoided, and the trustee will be in no wise embarrassed thereby. The fact that the different causes of
action relate in some way, but not in the same way, to the
management of the trust fund, is not sufficient to
page 490 ~justify a combination, in one suit, or various
causes of complaint against trustees, if the causes
are of so different a character that it would be inconvenient
or unjust to unite them in one suit. In every case the ques.tion whether a bill is niult-ifarious depends upon the particular circumstances involved, subject only to certain general
r·ules for the gu,idance of the court."

It is contented by counsel for defendant in his brief that
the petition is multifarious because:
J. It attempts to hold defendant liable for his conduct of
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three distinct offices, viz; that of executor, that of testamentary trustee, that of director of a corporation, and to impose
upon him in his capacity of director the legal duties of each
and all of these offices.
While petitioner alleges that defendant has for seventeen years and still holds the "three-fold fiduciary capacity
of executor under the will, testamentary trustee under the
will and director of the corporation," in each position, as well
as in all of them, owing the duty of preserving and protecting the best interests of the estate of decedent." No act of
malfeasance or misfeasance as executor is charged in the
petition and Willson is made party and required to answer
only in his individual capacity and that of trustee.
However the charges as made, of violation by defendant
of his trust duties, do attempt to impose upon Willson when
acting as director of the corporation, the duty to so act
as in no way contravene his trust duties or inpage 491 rjuriously affect the interest of cestuis que trustent
of which petitioner is one.
It is quite clear from a reading of the will that the testator in setting up the trust and providing for the election of
the trustees as directors of the corporation in the manner
provided, intended that as directors they should act in subordination to their trust obligations-in other words the de£cndant when he assumed the duties of director of the corporation he carried ,:vith him the burdens of the duties and
!iabilities incident to his trusteeship.
Under these circumstances defendant's duties as trustee
and his duties as director are not separate and distinct, but
inseparable-the latter controlled fully by the former-until there arises a conflict between corporate interests and
.trust interests (hardly probable in this case) in which event
he would have had to stand aside as director and act as
trustee.
But concede that defendant's actions as set out in the
petition, are chargeable against him as acts of malfeasance
and misfeasance in his capacity of director only, uninfluenced

a
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by his trust obligations, he may be held accountable by the
corporation as its agent and by a stockholder as to whom he
occupies the relation of quasi trustee, at least, 2 Porn. Eq.
Juris, Section 1090. See also Seeford v. Ballentine 164 Va.
436: vVaddy vs. Grimes 154 Va. 615 as to liability of director whether classed as agent or trustee.
2. "Petitioner is suing in a double capacity,
page 492 rfirst as one of the beneficiaries of a trust to remove a trustee and as a person entitled to sue on
behalf of a corporation to remedy wrongs suffered by the
corporation at a director's hands."
As I said in the opinion in the case against Rowland:
"The duties of the defendant as testamentary trustee are so
interrelated to his trust obligations as director of the corporation, that a breach of trust as director necessarily constitutes a violation of his duties as trustee"; therefore the
incorporation in the petition as one of the objects, a request
to remove the defendant from his office of testamentary
trustee, does not make the petition demurrable for multifariousness.
3. That the various causes of action set up in the petition are distinct and unrelated, being: (a) "a claim for
profits realized by a director through dealings with his cor-·
poration, a right of action belonging solely to the corporation, a question between the director and the corporation, in
,vhich even a stockholder can do no more than set the machinery of the law in motion; ( b) a claim to salaries paid by
- a corporation to its officers in separate and distinct in every
fact to the claim to profits made in the director's dealings
with the corporation; ( c) a claim that a directors is personally responsible for the action of the Board of Directors, or
executive committee in insuring the life of Russell, and may
he held answerable for that of the insurance which though
the death of the insured became payable to Mrs. Russell"a claim which belongs absolutely to the corporai,age 493 ~tion ** and it connected in no mann~r whatever with
the claim for illegal profits or illegal salaries : ( d)
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''A claim based upon an entirely different rule of law of
liability upon this director for the acts of co-directors, which
he did not oppose; likewise a claim of the corporation alone,
which can be made only in its name, either by it, or as in
the case of all of the other claims, by a stockholder."
Defendant cites the case of Brown v. Bedford City 91 Va.
31-to support the claim of multifariousness: While the
decision in that case, holding the bills· bad on the ground
that the causes of action set up were not only separate
but antagonistic one to the other, does not it seems to me,
furnish authority for such holding here; there are laid down
.certain rules which may be applied here, namely:
.A-"Where corporate directors have committed a breach
.of trust, either by their frauds, ultra vires acts, or negligence,
:and the corporation is unable or unwilling to institute suit
:to remedy the wrong, a single stockholder may institute suit,
-suing ·on beha1f of himself and other stockholders, and for
~ the benefit of the corporation."
And ·quoting from Coak on Stockholders Section 645:
· "Such a suit, though brought in the name of a stockholder,
:.is really a suit of the company, and inures to the benefit of
.the corporation.''
B-"A · Court of equity, ·fo order to avoid a mtiltip1icity
·~of suits and have before it all persons in the subject of the
·suit, as to be benefitted or injured by the decree, will, when
necessary· to attain the ends of justice, mould its pleadings
with regard to substance· rather than form, and will intro.d~ce new ·remedies, or modify the application of the ·old in
order to meet: the wants of society."
Concede, as c1aimed ··by defendant, that all ancl every one
of the claims assertecl -in ··the · petition, except that of the
right to have defendant ~removed · as ·testamentary trustee,
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are claims that can be asserted by the corporation and can
be made only by it, or by a stockholder in its na11ie, it seems
to me that this objection goes only to the form, and not to
the substance of the petition. The suit has been brought
by petitioner for the benefit of himself and co-beneficiaries
under the trust and on behalf of the corporation, which is
the same as a suit in name of corporation. While the right
and power to hold and vote the stock are in the trustee, the
beneficial interests during the entire period of the trust remains with said beneficiaries. Any loss suffered by the corporation is the loss 0£ the stock beneficiaries, no matter in
whose name the stock appears in the books of the company.
The further contention that the various claims a.re in
themselves distinct and unrelated does not seem tenable.
While they are separable they are not wholly unrelated.
They each form a part of a series of acts charged as acts
of malfeasance or misfeasance, extending over a period of
years, in relation to the same subject matter-the conduct
of the affairs of the corporation.
The joining of all these claims in the petition obviates
the necessity of. bringing a multiplicity of suits, furnishes
a convenient mode for the administration of justice without injury or inconvenie_nce to the defendant; and
page 495 ~under the peculiar circumstance of this case should
be upheld in order that hardship and injustice to
th~ parties concerned may be advoided and litigation speedly
ended.
The remaining grounds of the demurrer are· in part answered by the foregoing findings.
Petitioner and his _co-beneficiaries of the trust as well
as the corporation for whose benefit this suit is brought
are all interested in the claims attempted to be asserted.
There is a legal relationship between each and all of them
and defendant as director. The facts stated, as stated, furnish grounds of complaint against defendant and possibly,
for ultimate recovery against him as to all claims except
those in items 2, 3, 4, and 5, set out on page three of this
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op1mon. As to these claims the allegations are not only vague
and indefinite as to the acts and duties of the defendant in
connection with the transactions on which they are based,
but practically silent as to what loss has been suffered by
the corporation and through it by the· beneficiaries under
the trust; and as to what profits defendant received therefrom. In this connection the petitioner alleges that; "All
c,f this business was placed, and sales made to the school,
without any competitive bidding or consideration as to whether or not goods or services of a similar character and quality, could have been obtained from others at a more reason;ahle price, and without any consideration by the Board of
Directors." Later on in the petition, relative to '
~page 496 ~profits, the following allegation is made, viz: "The
done by the above-mentioned firms, which resulted
.'in a profit to the defenda.nt, was exceedingly large, and since
. the beginning of the trust, has amounted to many thousands
,or perhaps hundred of thousands of do1lars." (Underscoring
:mine)
While for these reasons the 4th ground of demurrer is
·applicable and goods as to claims 2, 3, 4, and 5, yet since
.the vice does not go to the whole of the petition, the demurrer must be overruled.
I think the decree to be entered shotild, in addition t0
,overruling the demurrer, strike these items from the petition as if a motion to strike had been made, 'leaving otily
tcla.ims 1, 6, 7, 8, 9, ·and 10 :for determination ·on the
merits.
From the foregoing, it ·is evident, I think, that I have
treated the proceeding as a suit . on behalf ·of the corporation,
instituted by one wbo stands 'in ·the ·:relations· of a minority
stockholder, but suing for the benefit of a.11 ·other stockholders as well, seeking to establish 'liability against defendant for certain alleged acts of malfeasance ·and misf easance as director in the corporation, from which ·acts the corporation has suffered loss and injury with an equally resultant loss and injury to the trust which furnishes ·the sole
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basis of the corporation's existance and of which petitioner
and the three other persons for whose behalf he sues are
the cestuis trustent.
In upholding the right of petitioner to maintain his suit
in the manner and form instituted, I have not overlooked
the general rule that corporations represent the
page 497 ~stockholders in respect to litigation as in other
matters and that ordinarily stockholders cannot
1naintain a suit to enforce any -right of the corporation. (7
R. C. L. Sec. 308 and 9: 2 Machen Modern Law of Corporations Sec. 1135-1137).
But the same authorities recognize certain salutary exceptions to this rule. In Section 308 R. C. L. above it is laid
down that:
"Wherever a cause of action exists primarily in behalf
of the corporation against directors, officers and others, for
wrongful dealing with corporate property or wrongful exercise of corporate franchise, so thaf the remedy should regularly be obtained through a suit by, and in the name of the
corporation, and the corporation, either actually or virtually,
refuses to institute or prosecute such suit; then, in order to
prevent a failure of justice, equity will permit a suit to
Le brought and maintained by a stockholder or stockholders,
substituting them to the corporation's right of actio~. (Underscoring supplied)
See also Machen, Section 1143. The latter authority states,
quoting from Foss v. Harbottle:
"If * * a case should arise of injury to a corporation by
some of its members, except that of a suit by individual
corporators in their private characters, and asking in such
character the protection of those rights to which in their
corporate character they are entitled, I cannot but think
that * * the claims of justice would be found superior to any
difficulties arising out of technical rules respecting the mode
fo which corporations are required to sue."
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While it does not appear from the petition that demand
has been made to the corporation itself to sue defendant for
the wrongs alleged to have been committed by him, I think
that it sufficiently appears that any such demand if made
would have been futile.
page 498 ~ As said hereinbefore the demurrer is overruled.
Nov. 7, 1938

H. W. BERTRAM
Judge, Designate
page 499r

OPINION DATED JANUARY
10, 1939

Rehearing on Demurrer to Amended Petition
In the administration and execution of every trust, the
following principles must be recognized as fundamental and
binding:
·
The rights and powers of the trustee depend on the nature
of the trust, the terms of the instrument creating it, and the
purposes and objects for which it was created: vVhen the
powers of a trustee are defined and limited by the express
language of the instrument, the trustee is bound thereby,
unless the provisions are illegal, and he has no authority to
go beyond the powers expressly con£erred, or not can he
act in other matters connected with the trust estate. Within
the limits of the authority conferred, the trustee, subject to
judicial inquiry and direction, has power of discretion which
must be honestly exercised and always subservient to the
main purpose disclosed by the trust instrument. 65 C. J.
pp. 644, 647.
In administering the trust, the trustee must act for the
beneficiaries, and not for himself in antagonism to the interest of the beneficiaries ; he is prohibited from using the
advantage of his position to gain any benefit for himself

!
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at the expense of the cestuis que trustent, and from placing
himself in any position where his self-interest will, or may,
conflict with his duties as trustee, as a trustee is
page 500 rrequired to protect at all hazards, even to his own
personal loss or disadvantage, the estate under
· his administration where his personal and individual interests conflict." 65 C. J. pp. 622-3.
Turning to paragraph three of the will of Wm. G. Kahle,
deceased, which is the instrument creating the trust, and
copsidering it as a whole, it appears that the dominating
purpose of the creator was to insure the continued operation
of the school ( Staunton Military Academy) and increase
the business and profits of the corporation operating it, as
a necessary means of carrying into effect the other objects
and purposes set out in said instrument.
Owning all the stock in the corporation, Wm. G. Kahle,
determined that by will he would place this stock in the
hands of trustees who would, he believed, after his death,
in their management and control of the business of the corporation continue the policies previously inaguranted by
him, in order that the defined purposes for which the trust
was created might be properly effected. -To assure this
11e provides how and for what purposes and against what
policies said trustees shall ·vote the stock, among which provisions are found the following:
"Further, the said stock always shall be voted by my
.said Trustees against any unreasonable expenditures or ex1,enses of salary, or unbusiness-like ventures, and in each
instance always for the welfare of the corporation and o_f
the school operated by it and for increasing its business and
·.Profits; it being remembered that I always desired, as a stock:holder, all such expenditures to be made as appear reasonable and proper in the exercise of a fair business-like discretion, and tha:t it is my desire that my said Trus:l)age 501 rtees in voting .said stock shall be actuated by like
.motives."
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And, immediately following the clause permitting the
Trustees to vote for themselves as officers and directors of
the corporation :
"In all matters reqmrmg the exercise of judgment and
discretion on the part of my said Trustees in which there
develops a difference of opinion among them, the opinion
of a majority shall prevail and action be taken accordingly."

It is contended by counsel for defendant that:
"All that saves this from being a naked trust, a dry trust,
is the fact that the right to vote the stock, which is in the
trustees, of itself is a valuable right."
Citing Carnagie Trust Co. vs. Security L. I. Co. 111 Va.

1.
A simple, passive, technical, dry or naked trust, is defined
in 65 C. J. at page 227 as "one in which the trustee is a
rnere passive depository of the property, with no active duties
to perform", and special, active or operative trusts as one
where "either from the express directions of the language
of the trust, or from the very nature of the trust itself, the
trustees are charged with the performance of active and
substantial duties with respect to the control, management
and disposition of the trust property."
The trust instrument in the case at bar not only requires
the trustee to vote the stock for certain named purposes
and against certain other purposes, connected with
page 502 ~the conduct of the business of the corporation,
but also enjoins and requests them to follow and
carry out the policies which he himself had established and
followed, ahvays acting for the welfare of the corporation.
The nature of the trust created, the subject of the trust,
and the objects and purposes for which it was created. and
the fact the power to manage and control the operations
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and policies of the corporation, rested with the trusteesall taken into consideration-make this more that a trust
merely to vote the stock in the manner specifically provided.
The testator intended by this trust to provide for the management and control of the corporate activities. To enable
the trustees to easily, directly and speedily carry out this .
purpose, he provides that they might elect themselves as
officers and act as directors of the corporation. The very
nature of the trust and the objects sought to be obtained
imposes upon the trustees not only the duty to vote as directed but the duty to do what in their discretion, was deemed
11ecessary to require the officers and directors of the corporation to so shape their policies in the general conduct of the
business of the corporation, that always the best interests
oi the school might be promoted and the corporate earnings
increased-all for the benefit of the cestuis que trustent.
In performing this duty which requires the exercise of
judgment, the trustees are given discretionary powers-the·
judgment of a majority prevailing-and this duty required
of the trustees in the administration of the trust
page 503 ris the same that is imposed by law upon each and
all directors conducting the business of the corporation, whether a trustee under the will or not, with the same
discretionary powers.
Under such conditions, can there be any question that
the trust under consideration is an active trust, for reasons
other that the mere fact that the power to vote stock given
to trustees makes the trust an active one, for the reason
~tated in the Carnagie Trust Co. case cited above? I think
not.
But counsel for defendant contends that because the trustees under the will of Wm. G. Kahle, were permitted but
not required to vote for themselves as officers of the Corporation, when they became such, they, as officers of the corporation, were freed from any frust relation to the beneficiaries of the trust citing the case of Leadbetter vs. Price
17 A. L. R. 218.
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After a careful consideration of that case, I must agree
,:vith counsel for petitioner, that "this is not the effect of
the decision and holding" in that case. It does hold that
the use of the terms "desire" and "request", in the connection used, should be construed "as merely precatory and
advisory, but not mandatory" and said:
"More that all that, it is not shown or intimated that the
agreement, if there was one, to employ Morden and Piper,
would be harmful to the best interests of the corporation
.or hurtful to the interest of the other stockholders, ( in the
·
case at bar there are no others) or that_ it was
T~ge 504 rbased upon any benefit, private or personal, to
Pittock. Their long retention in the service of the
corporation attests their ability and faithfulness, and in the
light of the best authorities it was legitimate for the controlling stockholder so to shape the direction of his property
and his testamentary instructions to his trustees as to express his best judgment and give it effect in corporate operation through the regular channel of a board of direction
elected by that stock.''
And further, quoting from the Carnagie Trust case:
"As was said in XX the question before us 'is not whether
or not it would be -possible to carry out the contract in a
way which would have made the contract bad if specified in
it, but whether it was possib1e to carry out tbe contract :in a
way which might lawfully been specified in advance. If in
the future the trustees are guility of a breach of trust, ·or
do any harmful act to the prejudice of the interests ·of the
corporation or its stockholders ( in this instance, the cesttiis
que trustent), a court of Equity is always open to give such
· relief as the nature of the case may require."
In the Leadbetter case, the court said that the principal
point of attack on the will was the "oregonian clause", which
read thus:
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"None of my stock in the Oregonian Publishing Company
shall be sold, but shall be held intact during the entire period
of this trust. I direct that my trustees shall vote said stock
in favor of themselves as directors of such corporation, and
it is my desire and I request that C. E. Morden shall be
elected as manager of the corporation and shall be retained
as such and that Edgar B. Piper shall be retained as editor
of the Orgeonian XX"
The decision sustained the validity of this clause of the
will in all its provisions.
page 505 ~ To hold that when defendant and· the other
named trusees, acting under the provisions permitting them so to do, became directors of the corporation,
this act freed them from all trust relations to the beneficiaries of the trust, would, it seems to me, be contrary to
· the intention of the creator of the trust, as reflected by the
terms of the trust instrument; and would produce the anomalous situation of the trustees when sitting as stockholders,
voting the stock for the purposes and policies as required
by the instrument and immediately disregard and nullify that
vote when acting as directors.
I adhere to all my conclusions and findings as set out in
the opinion of November 7, 1938.
January 10, 1939
H. W. BERTRAM
Judge Designate
page 506~

DECREE ENTERED
January 14, 1939

This cause havi.ng been· presented and argued qy consent
of parties by counsel, retained for decision and decree in
chambers, eithe~ in term time or in vacation, on the papers

546

Supreme Court of Appeals of Virginia

formerly read; upon the amended petition of William G.
Kahle II; upon the demurrer of Gilpin Willson to said petition, it is, therefore, now this 14 day of January 1939 ADJUDGED, ORDERED and DECREED, for reasons stated
in writing in the opinions of November 7, 1938, and J anuary 10, 1939, which are ordered to be made a part of the
record in this cause, that said demurrer be and the same is
hereby overruled.
It is further ORDERED that leave be and the same is
hereby given to the said respondent to answer or plead to
said amended petition, as he may be advised, within thirty
days from ·this date.
ENTER; H. W. BERTRAM
Judge Designate
·page 507}

PLEA NO. 1 OF F~B. 9, 1939

And for a further plea to the said amended petition, and
vvithout ·waiving his .demurrer ·to said amended petition
and reserving to himself the benefit of all just exceptions
to the same, the defendant by his attorney comes and says
that heretofore and before the petitioner exhibited his present amended bill in this court, the executors of the last will
and testament of Wm. G. Kahle, dec'd, exhibited their bill
against the defendant and ·w. H. Steele, Eleanor Enslow
Kahle, Wm. C. Rowland and Thos. H. RusseI1, trustees under the will of Wm. G. Kahle, dec'd, and. against Eleanor
·Enslow Kahle in her own right, Eleanor Enslow Kahle
{second), Helene Kahle, the petitioner and others, and pray'CO among other things that the amount properly payable to
'the active directors of Staunton Military Academy, a cor·poration, who also are trustees, for their services in the coniduct of the affairs of said corporation might be considered
1by the court and a proper order entered thereon. And on
November Tl, T92Q, the said cause comiJ?:_g on to ..be .heara
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upon the said bill, upon process as to the said petitioner,
service thereof being acknowledged by his mother and testamentary guardian, Eleanor Enslow Kahle, and upon the
answer of the petitioner by his guardian ad litem, and upon the answer of said guardian ad litem and upon other
matters, the court decreed that it was proper for this defendant as well as other members of the executive
page 508 rcommittee of the Board of Directors, although
he and they were testamentary trustees, to receive
for his and their services as such members any sum not exceeding $2500.00 per annum, to be paid by the corporation
~o long as such services might be rendered ; as by the said
decree, duly signed and enrolled in this court appears. And
the defendant says that the payment to the defendant as a
member of said executive committee by Staunton Military
Academy of annual compensation, complained of against
him by the petitioner in his amended petition, is the same
by said decree adjudicated. All which matters and things
this defendant doth aver and plead in bar of the petitioner's
present amended petition against this defendant in so far
as the said amended petition charges that such payments
to the defendant were improper and prays that this defendant be required to account therefor or for any part thereof,
and prays the judgment of this court whether he shall be
compelled to make any further answer in that respect to
said amended petition, and prays hence to be dismissed
with his reasonable costs in this behalf sustained.
And this the said defendant is ready to verify.

J.M. PERRY
p. d . .

page 509r

PLEA NO. 2 OF FEB. 9, 1939

And for a further plea to the said amended petition, and
without waiving his demurrer to said amended petition and
reserving to himself the benefit of all just exceptions to the
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same, the defendant by his attorney comes and says that
heretofore and before the petitioner exhibited his present
amended bill in this court, the executors of the last will
and testament of Wm. G. Ka.ble, dec'd, exhibited their bill
against ·the defendant and W. H. Steele, Eleanor Enslow
Kahle, Wm. C. Rowland and Thos. H. Russell, trustees under the will of Wm. G. Kahle, dec'd, and against Eleanor
Enslo~ Kahle in her own right, Eleanor Enslow Kahle
(second), Helene· Kahle, the petitioner and others, and prayed among other things that the amount properly payable to
the active directors of Staunton Military Academy, a corporation, who also are trustees, for their services in the conduct of the affairs of said corporation might be considered
by the court and a proper order entered thereon. And
thereafter on the fourth day of December, 1930, the said
court decreed that in view of the financial result to the
corporation of the services of its directors, of whom the
<ltfendant was one, and of the results which might be expected from a continuance of such services, it was proper
that certain compensation awarded to said directors set
forth in said decree, being the same compensation complained of by the petitioner in his said amended
page 510 rpetition, be paid subject to a certain condition,
also set forth in said decree, namely, that the annual net income of said corporation before payment of federal and state income taxes is in excess of $50,000., although
said directors also were trustees under the will· of Wm. _G.
Kahle, dee' d; as by the said decree, duly signed an enrolled
in this court appears.
And the defendant says that the payments to the defendaht as one of the directors of said Staunton Military Academy complained of against him by the petitioner in his
amended petition are the same by said decree adjudicated.
All which matters and things this defendant doth aver and
plead in bar 0£ the petitioner's present amended petition
against this defendant in so far as the said amended peti.;.
tion charges that such payments to the defendant were im-
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proper and prays that this defendant be required to account
therefor or for any part thereof.
And this the said defendant is ready to verify.
J.M. PERRY
p. d..
page 511 r

PLEA NO. 3 OF FEB. 9, 1939

And for a further plea to the said amended petition.. and
without waiving his demurrer to said amended petition
and reserving to himself the benefit of all just exceptions
to the same, the defendant by his attorney comes and says
that with respect to the petitioner's charge in said amended
petition that the defendant is equally and jointly and severally liable with a certain W. C. Rowland by reason of certain alleged improper dealings of said Rowland with said
Staunton Military Academy, and the prayer of said amended
petition that judgment may be entered against the defendant
for such amount as ultimately may be found to be owing by
said Rowland to said Staunton Military Academy, or to the
trust estate, for said alleged improper dealing, the defendant, by his attorney, comes and says that he is not guilty
of the premises above alleged to his charge, in manner and
form as the said petitioner in his amended petition hath
a hove thereof complained. And of this the defendant puts
himself upon the country.
And this the said defendant is ready to verify.
J.M. PERRY
p. d.
page 512r

ANSWER AND EXHIBIT OF
FEBRUA;RY 9, 1939

The answer of Gilpin Willson, defendant to a certain
amended petition filed at the first September Rules, 1938,
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in the above entitled cause by Wm. G. Kahle, II, formerly
\,\Tm. H. Kahle, Jr., suing for his own benefit and for the use
and benefit of his co-beneficiaries under the will of Wm. G.
Kahle, dee' d, and also for the use and benefit of the Staunton
Military Academy, a corporation:
This defendant, without waiving his demurrer to said
amended petition and reserving to himself the benefit of all
just exceptions to the same, for answer thereto, or to so
much thereof as it is material he should answer, says:
The defendant denies that the petitioner has been authorized to sue for the use and benefit of his co-beneficiaries
under the will of Wm. G. Kahle, dec'd, and that he has been
authorized by Staunton Military Academy, a corporation, to
sue for the benefit of that corporation.
The defendant says that heretofore the same petitioner
has filed his petition in this cause against this defendant,
which petition on July 27, 1937, this defendant fully answered. Thereafter voluminous depositions were taken on behalf of the petitioner and of the defendant respectively, and
before the filing of said amended petition, as appears upon
the face of the said depositions, the petitioner and the defendant respectively rested, and the depositions on
page 513 rhehalf of the defendant have been returned to and
filed in the clerk's office of this court. In said
depositions the charges of the petitioner that the defendant
was a stockholder, a vice president and director, or any of
them, of W. J. Perry Corporation, a corporation, of the
McClure Company, Inc., a corporation, and of Woodward's
Cleaning and Dyeing Works, Inc., a corporation, are disproved, and the petitioner, Wm. G. Kahle, II, under oath
has admitted that the charges were without foundation. In
said depositions the charges against this defendant of misdoings in his dealings with Staunton Military Academy are,
as the defendant is advised and says, completely disproved
Nevertheless in the amended petition now filed the said Wm
G. Kahle, II, repeats verbatim each of said charges. And
the defendant, denying each charge against him set forth in
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said amended petition prays that his answer to the said original petition of Wm. G. Kahle, II, against this defendant
Le taken and read as a part of this answer, as if each allegation and charge against the defendant in the amended
petition which is a repition in words or in substance of allegations and charges made against this defendant in the original
petition were here specifically denied as is in his said answer
to the original petition fully set forth.
It is true that the testamentary trustees of Wm. G. Kahle,
dec'd, were Thos. H. Russell, now deceased, Wm. C. Rowland, Mrs. Eleanor E. Kahle, now Whitehead, Wm. H. Steele
and Gilpin Willson; that Wm. A. Pratt afterwards was substituted in the room instead of Thos. H. Russell,
page 514~then lately deceased, and S. D. Timberlake, Jr.,
afterwards was substituted in the room instead of
Wm. A. Pratt then lately deceased.
T'he defendant denies that upon the death of Wm. G.
Kahle the trustees named by the will elected themselves di-rectors of the Staunton Military Academy. On the contrary
on July S, 1920, when Wm. G. Kahle died, th,"! defendant was
a director of said corporation, an office he had tilled for
very many years ; and the officers of said corporation were
vVm. ·G. Kahle, president, Thos. H. Russell, vice president
and secretary, and Wm. H. Steele, treasurer; the directors
\Vere Wm. G. Kahle, Thos. H. Russell, W. H. Steele, T .
G. Russell and the defendant Gilpin Willson. Upon the
death of said Kahle, Thos H. Russell succeeded him as president. At a meeting of the Board of Directors held on July
14, 1920, at which were present Steele, Willson, and Thos.
H. Russell, W. C. Rowland was elected a director to succeed Wm. G. Kahle. There was no meeting of stockholders
until the annual meeting held ·on July 12, 1921, at which
meeting and at the annual meeting held July, 1922, said directors were re-elected. At the annual meeting held July,
1923, said directors other than T. G. Russell were re-elected,
and in his stead, Eleanor E. Kahle was elected director.
It is not true that this defendant in the capacity of trustee
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has managed, directed or conducted the affairs of the corporation; on the contrary this defendant in the sole capacity
of director and afterwards also as a corporate officer has taken part in the management and direction of
page 515 ~the affairs of the corporation, As a testamentary
· trustee his only acts have been along with his cotrustees to vote the stock of said corporation at stockholder's
meetings.
The defendant denies that in any matter concerning the
management of Staunton Military Academy, and in exercising the office of director and officer of said Academy he has
acted either as executor of Wm. G. Kahle, dec'd, or as testai11entary trustee under the will of Wm. G. Kahle; denies that
he ha._s been guilty of any breach of trust or of any violation
of duty, whether as trustee under the will of Wm. G. Kahle,
dec'd, or as executor of Wm. G. Kahle, dec'd, or as director
or officer of Staunton Military Academy; denies that he ever
has been, or is interested in any way financially as stockholder,
officer or otherwise, in the corporations mentioned in said
.amended petition, W. J. Perry Corporation, McClure Com_-pany, Inc., and Woodward's Cleaning and Dyeing Works,
'.Inc.; says that the petitioner knew and knows that his aver:1nents .and charges with reference thereto are wholly un-·
founded and false; and denies each and every averment and
.charge of .the said petition that he has been guilty of any
:unfair dealing, ·and that he has received any illegal profit
whatever in any connection or capacity; denies that he has
been guilty of any-breach of trust with reference to the trans.actions,·of Wm. C. Rowland and of Thos. H. ;Russell; denies
that there- was a secret agreement between the said Rowland
;:and the said Russell and that the said Russell received a
secret commission or-bonus on sales to the Academy
•p4ge 516 rmade by Row land, and denies that under the law
the def eridant , is ·liable to the petifioner, to the
~taunton Military Academy, to the testamentary trust, or
to any ·of them for any amount whatever upon any state of
facts wjth .r.eference .to .sltles to· the Acade~y and commissions

. ·;--....,.-
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paid to said Russell which may be held to im·pose a liability
upon said Rowland.
The defendant ~enies that it was improper or illegal for
· the defendant to ask at the hands of and receive from Staunton Military Academy compensation for his services as
director, as member of the executive committee of the Board
of Directors and as an officer of Staunton Military Acaden:iy.
The defendant denies that the will of Wm. G. Kahle, dec'd,
dealth with or provided for any compensation to the ·director~
or officers .of Staunton Military· Academy, whether or not
such directors or officers happened to be the persons designated by the testator as testamentary trustees, and denies
that the ·said will controlled, or can be construed to control,
the Staunton Military Academy, a corporation, the corporate
officers or the directors, or the corporate business.
The defendant denies that the formation by the Board of
Directors of an executive committee was with the intent to
avoid any provision of the will. or the provision that the
testamentary trustees should receive $200. per year by. way
of compensation.
It_ is true that the executive committee was constituted
· by the Board of Directors of the corporation in the year
1920, after the death of Wm. G. Kahle, and that
page 517 ~said executive committee of the Board o·f Directors
continued-for many years, that the defendant was a
member of said executive committee and that the defendant
received a yearly salary as such.
It is true that in the year 1930 the Board of Directors, or .
the stockholders in meeting-the defendant does not have
access to the corporate records of Staunton Military Academy
and can not say definitely-voted a salary of $1,000. per
year to each director, but the defendant says that said salary
was upon a certain condition. It is true that at the annual
meeting of the stockholders in July, 1933, the defendant
was elected president of the corporation and as such served
until July, 1937, and that in each year of his seryices as
president he received salary therefor. But the defendant
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denies that it was improper or illegal for the defendant to
receive such compensation and denies that the petitioner or
the trust estate under Wm. G. Kable's will has any right,
title or interest in or to any part thereof.
The defendant denies that at any time he sold to or purchased for the Staunton Military Academy any bonds which
it was improper for Staunton Military Academy to purchase,
and denies that he has occasioned either personally or as an
officer or director of said Academy any loss whatever to said
Academy; the defendant says that all purchases of bonds.
by said Academy with which he was in any manner connected
,vere made with the full knowledge and consent, or the acquiescence with knowledge, of the Board of Direcpa.ge 518 rtors and of the other officers of said corporation,
and were proper investments.
The defendant denies any liability whatever on account
.of the alleged A. T. Cooksey transaction.
The defendant says that the insurance on the life of Thos.
·1-L Russell, alleged in the petition, was by the corporate author.ities of Staunton Military Academy, was a proper exercise
,of their functions as such, and the result of this exercise of
their legal authority was the receipt by the corporation of
$40,000. from said insurance policy.
The defendant denies each and every charge, whether ·of
. mis£easance, malfeasance, or neglect of duty, and each charge
imposing any liability upon him made in said amended petition not heretofore denied.
Further answering said amended petition, the defendant
.s~ys:
Over twenty years befor.e Wm. G. Kahle died, and at a
.time when Wm. G. Kahle had.no interest in any stock of said
. corporation, the defendant was elected ·and served as direc~tor of Staunton Military Academy. After Wm. G. Kahle
:became a stockholder of the Academy, and until his death,
tthe defendant was elected and was a director of the Academy.
·On July 5, 1920, when Kahle died and for some years prior
±hereto the Board of. Directors. of Staunton Military Academy
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consisted of \i\Tm. G. Kahle, Thos. H. Russell, Wm. H. Steele,
T. G. Russell and Gilpin Willson. The officers of said corporation at that time were Kahle, president, Thos. H. Russell, vice president and secretary, and Steele, treaspage 519 ~urer. Thos. H. Russell was principal of the school.
Thos. H. Russell and T. G. Russell had married
~isters of Wm. G. Kahle and were members of his family..
For over fifteen years the defendant had been a close friend
of Wm. G. Kahle and was well acquanted with both his and
Staunton Military Academy's business affairs and financial
condition.
On July 14, 1920, two weeks after Wm. G. Kable's death,
the Board of Directors of Staunton Military Academy, of
which the defendant was a member, met and elected Wm.
C. Rowland as director for Wm. K. Kable's unexpired term,
and the defendant vice president, Thos. H. Russell, former
vice president, upon the death of vVm. G. Kahle having
succeeded Kahle as president. At the annual stockholders'
rueeting held on July 12, 1921, and at the annual stockholders'
meeting held in July, 1922, these officers and five directors
were re-elected. At the annual meeting held in July, 1923,
Eleanor E. Kahle, widow of Wm. G. Kahle and then entitled·
uuder Kable's will to all dividends declared by the Staunton
Military Academy, was elected to succeed T. G. Russell, but
the same officers and the remaining four directors, including the defendant, were re-elected. Each year until his resignation in 1937 the defendant annually was re-elected director; until the death of Thos. H. Russell was elected vice
president; and upon Russell's death succeeded him as presi.dent and thereafter was re-elcted as such.
The active business management of the corporation, car...
ried on by Wm. G. Kahle until the time of his
_page 520 ~death, then fell upon Thos. H. Russell as president
and the defendant. The Corporation's business
affairs were greatly involved, its indebtedness, the financial
,:lemands upon it and its liabilities were very great, and, Wm.
C. Rowland .being a non-resident of the state and Thos. H.
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Russell being principal of the school conducted by the Academy, this work fell upon and was in large part done by the
defendant.
At a subsequent meeting of the Board of Directors it
constituted an executive committee consisting of the def endant Gilpin Willson, Thos. H. Russell and Wm. H. Steele,
and the Board of Directors fixed the compensation of each
member of the executive committee at $2500. per annum.
The testamentary trustees reported this action of the Board
of Directors to the court in this cause, and on November
11, 1920, the court entered its decree in the words and figures
following:
"Upon consideration whereof the Court doth adjudge, order and decree: . . .
"Sixth: It appearing to the Court that the executive
committee of the Board of Directors of Staunton Military
Academy consists of Gilpin vVillson, Thos. H. Russell and
\Vm. H. Steele, all of whom are of the testamentary trustees
of Wm. G. Kahle, deceased, and of whom Thos. H. Russell
and Gilpin Willson are Executors, and that the said Thos.
H. Russell and Gilpin Willson, on account of the positions of
trust so held by them, are embarrassed in fixing the compensations to be paid to the members of said Executive Committee
by Staunton Military Academy by way of compensation for
their services in conducting the affairs of said corporation
as such executive committee; that the duties of said Executive Committee are such and business of said corporation
is of such magnitude as to require constant attention and service from said Executive Committee, and that it is proper
in this cause that the Court consider and determine
page 521 rthe propriety of the members of said Executive
Committee accepting compensation for their services as such, as well as the amount which properly they may
so receive; that the said Gilpin Willson, Thos. H. Russell and
Wm. H. Steele, members of such Executive Committee
may with propriety receive for their services as such mem-
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hers and sum not exceeding. $2500.00 each annually, to be
paid by the corporation so long as such services are rendered,
the decree of the court in this respect being intended merely
to determine the propriety of said executive committee directing such payment to its members, and the amount at which
such payment shall be fixed for the current year, and not to
prescribe what action shall be taken by said Executive Com- .
mittee, or to limit its discretion in the conduct of the affairs of
said corporation."
A certified copy of so much of said decree as refers to
said action is herewith filed as an exhibit, marked "Exhibit
Decree", and it prayed to be taken and read as a part of
this answer. The record of this cause remaining in this
court also is here referred to and is prayed to be read an4
considered in this connection.
The defendant says that the petitioner at that time was
a party defendant to this cause, was represented by his mother
and natural guardian, Eleanor E. Kahle, a beneficiary under
the trust and a party defendant both as a testamentary
trustee and in her own right, and was represented by his
guardian ad litem by whom he answered and who answered
for him, and by said decree it was adjudicated that the
oefendant as a member of such executive committee might
with propriety receive for his services as such member of
the executive committee a sum not exceeding $2500. annually
to be paid by the corporation "so long as such serpage 522 ~vices are renedred," and that the members of said
executive committee acted with propriety in accepting compensation for their services as such. From the
time of the entry of said decree and so long as said executive
committee continued and the defendant was a member thereof the said decree remained firm, valid and final; the petitioner was and is bound thereby and may not complain thereof or concerning the compensation voted to and had by the
clefendant as a member of such executive committee.
And the said executive committee afterwards was con-
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tinned with the assent and vote, as testamentary trustee and
as director of Eleanor Enslow Kahle, afterwards Eleanor
Enslow Whitehead, a testamentary trustee and at times a
director, who during the continuance of said executive committee was the sole beneficiary of all dividends paid by
Staunton Military Academy and received from it by the testamentary trustees excepting such part of said dividends as
was received for the payment of compensation to the trustees.
And the petitioner, without respect to the legal right of
the defendant to have and recive such compensation, may not
complain, both by reason of his lack of any interest and by
reason of the active assent and acquiescence of the said beneficiary of the trust.
In November, 1930, the Board of Directors resolved to
pay each director a·n annual salary of $1,000., provided that
the net annual profits of Staunton Military Academy exceeded the sum of $50,000., and the testamentary
page 523 ~trustees so reported to the court in this cause.
The capital stock of the corporation was of the
par value of $7,230. Its surplus as of June 30, 1920, at
Kable's death was $223,822.82, making an aggregate worth
of $231,052.82. As of June 30, 1930, it general surplus
had been increased by the sum of $277,380.81, and in addition
thereto there was laid by a "reserve for contingencies" of
$200,000. The general surplus and the reserve, accumulated
after Wm. G. Kable's death, amounted to $477,380.81, which
amount, in addition to dividends of many thousands of dollars
annually or more often paid to the trustees, the corporation
had earned under the oversight of the Board of Directors.
This was the financial status of the Academy when the resolution was adopted.
On December 4, 1930, the court entered its decree as
follows:
" ..... It appearing from the said petition and from acertified extract from the minutes of a meeting of the Board of
Directors of Staunton Military Academy held on November
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10, 1930, exhibited with said petition, that the said Board
has resolved to pay to each of the directors an annual slalary
of $1000.00 so long as the annual net income of the corporation before payment of federal and state income taxes is in
excess of $50,000. and to increase by the sum of $500. annually the compensation paid to the chairman of the Executive Committee of said Board, and it further ·appearing to
the Court from the said petition as well as from the reports
oi audit of the accounts of said corporation that no compensation to this time has been paid to the said directors as such
their services to the Academy, except in the case of the Executive Committee, having been gratuitous, the Court is of the
opinion and doth adjudge, order and decree that in view of the
financial result to the corporation of the services.
l'age 524 rof said directors and of the results which may be:
expected from a continuance of such services it: ·
is proper that the compensation so awarded be paid subject, .
.subject to the conditions expressed in said resolution, although:
the said directors also are trustee under the will of Wm. G...
Kahle, dec'd."
A certified copy of this decree is herewith exhibited, marked~
"Exhibit, Decree, December 4, 1930".
The sole beneficiary of dividends declared by the corpora··
tion at the time of this action of the Board and the entry
of this decree was Eleanor Enslow Whitehead, who participated in the action of the Board of Directors, and was a
party in her own right to the cause, to which cause the petitioner also was a party.
And the defendant says that the matter of said compensation to the directors was thus adjudicated and' the said
decree remains firm and stable.
Aside from said adjudications:
The will of Wm. G. Kahle declared that his testamentary trustees voting the shares of said stock at any stockholders' meeting "may vote the same in their own favor, if
they deem it proper for the various officers of said corpo-
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ration, and themselves may act as directors or officers, or
both, of said corporation, if otherwise competent, my intention being that their interest as trustee shall not render
them incompetent personally to fill the offices of said corporation". The intention of the testator, as thus emphatically disclosed, was that in their capacity of officers and directors his testamentary trustees by reason of their
page 525 rinterest as voting trustees should not be affected
or made incompetent to act solely and entirely with
reference to the corporation by reason of their interest as
trustees, and under the will the acts of said directors who
were also testamentary trustees were solely in their capacity as directors, and they were not affected in any respect by
their capac_ity as trustees.
Even if the testator had not used this express language and
had not in so many words declared his intention, under the
la,w the said directors, who happened also to be testamentary
trustees, were entitled to compensation for their services to
the corporation. The will imposed upon them no obligation
to serve it. It is a manifest absurdity that persons designated
by the testator as trustees to vote his stock should as directors and officers of a corporation carry on a corporate business of such magnitude, at the paltry compensation of $200.
per annum given to them by his will for their services in
voting his stock; no ntle of law required such services of
the testamentary trustees, or disqualified the defendant as
director upon his acceptance of the office of testamentary
trustee, ·or forbade his confinuance in that office thereafter,
or forbade his receiving just and proper compensation for
his services as director and dfficer. And said compensation
to the defendant was reasonab1e in every respect.
The defendant says that upon his succession to the pres-..,
idency upon the death of Thos. H. Russell, to which posi. tion until his resignation he was ·re-elected anpage .526}nually by the stockholders, he received a salary as
·president for which salary he discharged all the
duties .pf :saio .office :.to _his co~poratioi;i; .th.at ,he :was_-::fjghtJy
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and legally entitled to compensation therefor; and that ;aid
salary was entirely reasonable in amount and properly paid.
With reference to the A. T. Cooksey note, because of
which the petitioner charges a liability upon the defendant:
It appears from the cross-examination of Wm. H. Steele
by the defendant's attorney in his deposition taken upon the
original petition (Wm. H. Steele's depo., pp. 195-199) _and
from the audit for the year 1935-6, p. 3, which is filed as an
exhibit, that Wm. H. Steele, Treasurer, prior to that time
tad advanced A. T. Cooksey, an instructor, out of the petty
cash in his custody in return for Cooksey' s check, the sum
.of $225; that Cooksey in 1934 gave the treasurer his note
in substitution for this check, and that this note was renewed
throughout 1935 and up into 1936. In their report dated
June 30, 1935, at page three the auditors commented adversely upon this and other advancements to employees by the
heasurer. At the end of a scholastic year Cooksey was
about to leave for the summer and the defendant then apprnved his renewing his note, which evidenced money lent
to him by the treasurer and was a renewal of the note taken
by the treasurer and theretofore repeatedly renewed with
only the treasurer's assent. Afterwards Cooksey paid $50.
on account of the note, leaving a balance uncollectpage 527 red on account of the note of $150. This attempt
upon the part of the petitioner to impose upon
the defendant liability for money advanced by the treasurer
without any action by the Board of Directors characterizes
i~self. The defendant is in no wise liable therefor.
· With reference to the dealings of Vvm. C. Rowland and
1 hos. H. Russell, liability for which the petitioner charges
against the defendant :
By a written agreement which is filed with the record in
the matter of Wm. G. Kahle, II, vs. W. C. Rowland, between
\V. C. Rowland, Thos. H. Russell and Wm. G. Kahle, pres~
ident of Staunton Military Academy and owner of all of its
capital stock, Rowland was to pay to Thos. H. Russell six
per cent of the cost to the Academy of uniforms furnished
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to ·the Academy by Rowland. Afterwards this agreement,
according to the petitioner's information and belief, was
assigned to a corporation, Wm. C. Rowland, Inc. Under its
t,~rm year after year until Wm. G. Kable's death Rowland
or Rowland, Inc., furnished all uniforms to the Academy and
paid to Thos. H. Russell a commission thereon-these transactions being with the full knowledge and upon the definite
agreement of the owner of all the capital stock and the president of the Academy. The defendant knew of this arrangement; the defendant says that Mrs. Eleanor E. Kahle at the
time of Wm. G. Kable's death knew of the arrangement and,
.as the defendant is informed, believes and· says, Wm. H.
Steele, director and treasurer of the Academy, also knew of
.the arrangement. No change was ma~ after Kable's
death until at or shortly before Thos. H.
J)age 528 rRussell's death. The matter of purchase of uniforms was with the president of the school, Thos.
H. Russell; the matter of payment was with the treasurer,
Wm. H. Steele. The uniform business during some years
after Kable's death was a source of great profit to the school
and in some years enabled it to show a profit instead of a loss.
The defendant says that the dealings of Rowland and Rowland, Inc., with the Academy were fair, open and to the best
of the defendant's knowledge and belief in every respect
honest.
The defendant says that as a trustee under the will of
Wm. G. Kahle he is in no wise responsible for any dereliction of duty or default on the part of any of his co-trustees,
.and that any loss occasioned by any co-trustee to the Aca!ciemy by any act on the part of such trustee was without
Jhe defendant's knowledge, was a matter in which the de:fendant had no part and was without collusion of any kind
,by the defendant; that as director of said corporation he has
-not been guilty of any negligence or of collusion and that
:there ·is no ·liability upon the defendant for any act of said
Rowland. or of said Russell. _And the defendant says that he
·:is .not li~b.1~ tbe.refQi:.
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The defendant here again denies each and every charge
against him of dereliction of duty as trustee, or as director,
or as officer ; denies that he is liable in any respect to any
amount whatever to the petitioner or to any person concerned therein.
page 529 r And having fully answered the defendant prays
hence to be-dismissed with his reasonable costs in
this behalf expended.
GILPIN WILLSON
By his counsel
J. M. PERRY, counsel
page 530r "DEFENDANT'S EXHIBIT-DECREE"
EXTRACT OF DECREE
Chancery Order Book 6 p. 126
IN THE CORPORATION COURT OF THE CITY OF
STAUNTON:
Wednesday, November 11th, 1920
PRESENT:

Hon. Richard S. Ker, Judge

GILPIN WILLSON, WM. C. ROWLAND
and THOS. R. RUSSELL, Executors of
WM. C. KABLE, deceased . . . . . . . . . . . . . . Plaintiffs

·w.

H. STEELE, ELEANOR ENSLOW
KABLE, WM. C. ROWLAND, THOS.
H. RUSSELL and GILPIN WILLSON,
Trustees under the will of WM. G.
_KABLE, deceased, ELEANOR EN-
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SLOW KABLE in her own right, ELEANOR ENSLOW KABLE, (2nd), WM.
G. KABLE and HELENE KABLE, the
last three being infants under the age of
fourteen years, MARGARET K. RUSSELL, W. KABLE RUSSELL, an infant over fourteen years of age, and·
THOS. H .. RUSSELL, JR., MARGARET K. RUSSELL (2nd) and
DAVID H. RUSSELL, the last three
being infants under the age of 14
years . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Defendants

This cause, which has been regularly matured at rules,
came on this day to be heard upon the bill and the exhibit
therewith, upon process returned executed as to all of the
adult defendants and as to W. Kahle Russell, an
page 531 Hnfant over fourteen years of age, upon process
as to each of the infant defendants under fourteen years of age, service thereof being acknowledged in the
case of Eleanor Enslow Kahle (2nd), Wm. G. Kahle and
Helene Kahle by their mother and testamentary guardian,
Eleanor Enslow Kahle, and in the case of Margaret K.
Russell (2nd), Thos H. Russell, Jr., and David H. Russell,
by their father, Thos·. H. Russell, upon the bill taken before
confessed as to W. H. Steele, Eleanor Enslow Kahle, Wm.
C. Rowland, Thos. H. Russell and Gilpin Willson, Trustees,
under the will of Wm. G. Kahle, deceased, Eleanor Enslow
Kahle, in her own right and Margaret K. Russell; upon the
answers of each of the said infant defendants by Chas. M.
East, the guardian ad litem of said infant defendants, and
his answer for each of them; and upon the depositions of
Gilpin Willson and Thos. H. Russell, taken after due notice
to and in the presence of the guardian ad litem of the said
infant defendants and by consent of the adult defendants,
and filed in the office of the Clerk of this Court; and was
argued by counsel.
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Upon consideration whereof the Court doth adjudge,
order and decree:
Sixth: It appearing to the Court that the executive committee of the Board of Directors of Staunton Military
Academy consists of· Gilpin Willson, Thos. H. Russell and
Wm. H. Steele, all of whom are of the testamentary trus..;.
tees of Wm. G. Kahle, deceased, and of whom Thos. H.
Russell and Gilpin Willson are Executors, and
page 532 rthat the said Thos. H. Russell and Gilpin Willson,
on accounts of the positions of ·trust so held by
them, are embarrassed in fixing the compensations to be
paid to the members of said Executive Committee by ·Staunton Military Academy by way of compensation for their
services in conducting the affairs of said corporation as such
executiv~ committee; that the duties of said Executive Committee are such and business of said corporation is of such
magnitude as to require constant attention and service from
said Executive Committee, and that it is proQer in this caus~
that the Court consider and determine the propriety of the
members of said Executive Committee accepting compensation for their services as such, as well as the amount which
properly they may so receive; that the said Gilpin Willson,
Thos. H. Russell and Wm. H. Steele, members of such Executive Committee may with propriety receive for their services as such members and sum not exceeding $2500.00 each
annually, to be paid by the corporation so long as such services are rendered, the decree of the court in this respect being
intended merely to determine the propriety of said executive
committee directing such payment to its members, and the
amount at which such payment shall be fixed for the current
year, and not to prescribe what action shall be taken by
said Executive Committee, or to limit its discretion in the
conduct of the affairs of said corporation.
I hereby certify that the foregoing is an extract from
a decree entered in the above styled cause on November 11,
1920, and of record in the Clerk's Office of the Corporation
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Court for the City of Staunton in Chancery Order Book 7
at page 126.
Teste: EARL McF. TAYLOR, Clerk
page 533 r

DEFENDANT'S EXHIBIT-DECREE
DEC. 4, 1930

Chancery Order Book 7 page 388
VIRGINIA: Corporation Court for the City of Staunton on
the 4th day of December in the year of our Lord nineteen
hundred and thirty :

\VM. G. KABLE'S EXECUTORS

v.
vVM. G. KABLE'S DEVISEES
This cause came on this day to be again heard upon the
papers formerly read, the report of Master Commissioner
Hugh H. Kerr containing a settlement of the account of
Gilpin Willson, Wm. C. Rowland, Thos. H. Russell, Wm.
H. Steele, and Eleanor E. Whitehead, Trustees under the will
of Wm. G. Kahle, dec'd, with their trust, filed November
7th, 1930, without any exceptions thereto, and upon the petition of Gilpin Willson, Wm. C. Rowland, Thos. H. Russell
and Wm. H. Steele, four of the five trustees under the will
of Wm. G. Kahle, dec'd, this day filed in open court with
leave of court, and was argued by counsel.
Upon consideraton whereof, there being no exception to
the settlement of the said trustees and the court having examined the same and the vouchers supporting it,
page 534~it is adjudged, ordered and·decreed that the said
report be and it is confirmed.
It appearing from the said petition and from a certified
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extract from the minutes of a meeting of the Board of Directors of Staunton Military Academy held on November 10th,
1930, exhibited with said petition, that the said Board has
resolved to pay to each of the directors an annual salary of
$1000.00 so long as the annual net income of the corporation
Lefore payment of federal and state income taxes is in excess
of $50,000. and to increase by the sum of $500. annually the
compensation paid to the chairman of the Executive Committee of said Board, and it further appearing to the Court
from the said petition as well as from the reports of audit
of the accounts of said corporation that no compensation
to this time has been paid to the said directors as such, their
services to the Academy, except in the case of the Executive
Committee, having been gratuitous, the Court is of the
opinion and doth adjudge, order and decree that in view of
the financial result to the corporation of the services of said
directors and of the results which may be expected from a
continuance of such services it is proper that the compensation so awarded be paid subject, sitbject to the conditions expressed in said resolution, although the said directors also
are trustees under the will of Wm. G. Kahle, dec'd.
A Copy, Teste: EARL McF. TAYLOR
Clerk
page 535 r

DECREE OF APRIL 6, 1939

This cause came on to be heard this day upon the papers
formerly read; upon the answer and three separate pleas filed
by Gilpin Willson; upon the separate motion of the petitioner to strike each of said pleas; upon the replication of
the petitioner to pleas No. 1 and No. 2 ; and upon motion of
Gilpin Willson to strike each of said replications, and was
argued by counsel.
Upon motion of tbe petitioner leave be, and the same is
hereby given him, to withdraw his motion to strike pleas
No. 1 and No. 2, as well as his replications filed to pleas No.
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1 and No. 2, and to· file in lieu thereof his replications of nul
tiel record to pleas No. 1 and No. 2, which said replications
c1,re accordingly filed at the bar of this court.
And the Court doth forebear at this time to pass upon
the matters raised by the petitioner's motion to strike the
defendant's third plea, which has bee11 submitted to the
Court, and will decree thereon at a future date.
Enter: H. W. BERTRAM
Judge Designate
page 536r

REPLICATION TO PLEA NO. 1

The replication of William G. Kahle, II, who sues, etc., to
_Plea No. 1 filed by Gilpin Willson.
This repliant, saving and reserving unto himself all man-·
?ner of advantage of or exception to the manifold insufficien;cies o;£ .said plea, for replication thereto comes and says that
.hf". -ought not to be precluded from prosecuting the demand
:in his petition contained against the said Gilpin Willson, be. cause he says that there is not any valid record of the said
supposed decree, in the manner and form as the said Gilpm
.Wi.llson hath above in his said plea alleged; and this he,
·
. the said petitioner, is ready to verify.
JOS. I. NACHMAN
Attorney for Petitioner
·page :537t

REPLICATION TO PLEA NO. 2

The·-replication of ··wmiam· G. Kahle, II who sues, etc., to
plea No. ,2 filed by Gilpin· Willson.
This -repliant, saving and reserving unto 'himself all manner of advantage-of or exception to the manifold insufficiencies of said plea, .for replication thereto comes and says that
he ought not to be precluded from prosecuting the demand
in his petition contained -~gainst .the said Gilpin Willson,. be-
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cause he says that there is not any valid record of the said
supposed decree, in the manner and form as the said Gilpin
Vv'illson hath _above jn his said plea alleged; and this he,
the said petitioner, is ready to verify.
JOS. I. NACHMAN
Attorney for the Petitioner
page 538~

ORDER ENTERED APRIL 14, 1939

And the defendant Gilpin Willson comes and says that
·there is such a record of the said decree remaining in the said
Corporation Court of the City of Staunton as the said defendant in his said Plea No. 1 has above alleged, and the
defendant prays that the said record may be s~en and inspected by the court here ; an~ because the said defendant
has not the said record now here in court, it is commanded
that he have the same here on the 20th day of April, 1939,
and that he fail not at his peril. The same day is given to
the said petitioner at the same place.
The Clerk will enter this order.
H. W. BERTRAM, Judge
4/13/39
page 539~

ORDER ENTERED APRIL 14, 1939

And the defendant Gilpin Willson comes and says that
there is such a record of the said decree remaining in the
said Corporation Court of the City of Staunton as the said
defendant in his said Plea No. 2 has above alleged, and the
defendant prays that the said record may be seen and· inspected by the court here;; and because the said defendant
has not the said record now here in court, it is commanded
that he have the same here on the 20th day of April, 1939,
and that he fail not at his peril. The same day is given to the
said petitioner at the same place.
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The Clerk will enter this order.

H. W. BERTRAM, Judge
4/13/39
page 540 r OPINION OF TRIAL COURT- MAY 9, 1939
The questions first now considered and determined arise out
of and relate to two pleas of res adjudicata filed by defendant,
to each of which Petitioner has filed a special replication of
nul tiel record.
Plea No. 1 vouches the decree of November 11, 1920, entered in the parent suit, as a bar to the claim asserted in the
·petition of the right to recover of the defendant the entire
:amount received by him over a period of years, in the way
,of salary as a member of the Executive Committee of the
_Hoard of Directors of the Staunton Military Academy, a
,.corporation.
Plea No. 2 vouches decree of December 4, 1930, in said
.suit as a bar to the claim asserted by Petitioner of the right
to recover of the defendant the total amount rece'ived by him
hy way of salary for a number of years as a member of the
l{oard of Directors of said corporation.
At the hearing, defendant produced and vouched the following papers in the parent suit, viz.: The bill; the process
.against defendants; the appointment and answer of Charles·
.M. East as guardian ad !item to the ·infant defenp:ige 541 Jdants, of whom Petitioner was one; the decree
of November 10, 1920; and the Petition of Gilpin Willson ( the present defendant), "William C. Rowlana,
'Thos. H. Russell and William H. Steele-four of the five
trustees under the will of Wm. G. Kahle, dec'd-asking for
an allowance for services as members of the Board of Directors of said corporation, and the decree of Dec. 4, 1930
thereon. In support of his replication, Petitioner offered as
evidence a copy of the Death Certificate of Chas. M. East
showing that he died April 16, 1927. Counsel for defen-
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dant objected to this evidence on the ground that no evidence
de hors the record can be introduced to overthrow a record
which is conclu~ively presumed to speak the truth. East was
appointed guardian ad liteni for all the infant defendants
at the institution of the parent suit. The bill in that suit
was filed by the three executors, Gilpin Willson ( defendant
here), Thos. H. Russell and Wm. C. Rowland, of Wm. G.
Kahle dec'd., Oct. 20, 1920. To this bill W. H. Steele, Elfoor
E. Kahle, Wm. C. Rowland, Thos. H. Russell and Gilpin
Willson, Trustees under will of Wm. G. Kahle, Elinor E.
Kahle in her own right, Petitioner, then an inf ant, and
others, were parties defendant. The prayer of said bill,
so far as pertinent here is; "That the amount properly payable to the active directors of said corporation, ( S. M. A.),
who also are trustees, for their services in the conduct of the
affairs of said corporation may be considered by the court
and a proper order entered thereon." The decree entered
Oct. 10, 1920, in response to this prayer adpage 542 rjudged and ordered as follows : · "It appearing
to the court that the executive committee of the
Board of Directors of Staunton Military Academy consists
of Gilpin Willson, Thos. H. Russell and Wm. H. Steele, all
of whom are of the testamentary trustees of Wm. G. Kahle,
deceased, and of whom Thos. H. Russell and Gilpin Willson
are Executors, and that the said Thos. H. RusseII and Gilpin
\Vinson, on account of the positions of trust so held by them,
are embarrased in fixing the compensations to be paid to the
members of said executive committee by Staunton Military
Academy ·by way of compensation for their services in conducting the affairs of said corporation as such executive committee; that the duties of said executive committee are such
. and business of said corporation is of such magnitude as to
require constant attention and service from said executive
. ("Ommittee, and that it is proper in this cause that the court
consider and determine the propriety of the members of said
executive committee accepting· compensation for their ser~ "\-ices as such, as well as the amount which properly they may
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receive; that the said Gilpin Willson, Thos. H. Russell and
\Vm. H. Steele, members of such executive committee may
with propriety receive for their services as such members
a sum not exceeding $2500.00 each annually, to be paid by
the corporation so long as such services are rendered, the
decree of the court in this respect being merely to determine
the propriety of said executive committee directing such
payment to its members, and the amount at which such payment shall be fixed for the current year, and not
page 543 rto prescribe what action shall be taken by said
executive committee or to limit its discretion in
the conduct of the affairs of said corporation."
So far as the record discloses, no further application was
made to the court relating to the amount, if anything, that
should be paid the said members of said committee. But
according to the allegations set up in the petition, defendant
and his co-members of said committee each received from
said corporation the yearly sum of $2500.00 for and during
the years 1920 to 1933,-except certain unnamed years when
a reduction was made. The amount so received by defet1<lant during said years, petitioner charges was illegally received by defendant, because of his trust relations, and should
be accounted for by him to petitioner and others on whose
behalf he sues. This furnishes the basis of Plea No. 1,
hereinbefore set out.
November 30, 1930, Defendant, William C. Rowland,
Thos. H. Russell and William H. Steele, four of the five
·t~ustees under the will of Wm. G. Kahle, deceased, petitioned
the court for an allowance to each director of Staunton Mili. tary Academy the annual salary of $1000. and to increase
by the· sum of $500. annually the compensation paid to the
Chairman of the executive committee of the Board of Directors. This petition was filed in open court and the hearing
was ex parte, no one being named in the petition as parties
defendant.
·
On December 4, 1930 a decree was entered oy
page 544 rthe court on this petitioner, granting the allow-
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ances asked. The decree contains no recitals as to
appointment or appearance of guardian ad liteni to protect
the interests of the infant defendants. Plea No. 2 is based
on this decree. This decree, when read with the petition
praying for its entry, shows that the annual allowances of
$1000. to the several members of the Board of Directors
,\. ere in addition to the $2500. annually paid to such of the
directors as were members of the executive committee-of said
·board, and was to all intents and purposes a judicial ratification and confirmation of the action of the Board of Directors
of the corporation as set forth in a resolutiort adopted by that
body on November 10, 1930, a copy of which is filed with
that petition and referred to in the decree.
Petitioner here claims that all that was paid to defendant
as salary for his services as director of the corporation, as
well as what was paid him for services as a member of the
executive committee, was illegally paid him.
Plea No. 1 is based on the decree of Nov. 11, 1920. In
order to determine whether it is a bar, in whole or in part,
to the claim of Petitioner that payments by the corporation
to defendant of an annual'" salary of $2500., or less, were
illegal, two things must be considered, namely: First, whether that decree is binding against Petitioner; and secondly,
if it is so binding, does (is) it effective against the whole
of such claim or only as to the first year's salary.
That it is binding against Petitioner to the full
page 545 }extent of its terms, seems to be beyond question.
While Petitioner was an infant at the time of. its
entry, he was a party to the proceedings, represented by ·.a
guardian ad litem duly appointed by the court, as affirmativ~ly appears ·from the record, and the co:urt had jurisdiction of
the subject matter. He is therefore subject to and bout].d
by the same r:ules of procedure as though an adult litigant;
and, no ·charge of fraud having been alleged in the petitio:ti,
cannot collaterally attack and impeach said decree. Tiirner
v. Barraud, 103 Va. 324; Kanter v. Holland, 154 Va. 120;
Zirkle v. McCue, 26 Grat. 517; McC0111,b V. Gilkeson,
"\'a. 406; Harrison v. Wallton 95 Va. 721. ·
·

no
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The answer to the second quaere depends upon the interpretation of the terms of said decree (Nov. 10, 1920).
After adjudging that the duties of the executive committee and the business of the corporation were "of such mag11itude as to require constant attention and service from said
executive committee," the court-Judge Ker presiding *.further adjudged and decreed, "that the said Gilpin Willson, 'T'hos. H. Russell and Wm. H. Steele, members of executive committee may with propriety receive for theit,
services as such members a sum not exceeding $2500.00 each
-annually, to be paid by the corporation so long as· such
services are rendered, the decree of the court in this respect
being intended merely to determine the propriety of said
executive committee directing such payment to its members,
and the amount at which such payment shall be
page 546 ~fixed for the current year, and not to prescribe
what action shall be taken by said executive committee, or to limit its discretion in the conduct of the affairs
of said corporation." (Underscoring supplied)
Acting under this decree defendant and the other members of this committee were paid for their services the sum
'oi $2500. for the then current year and a like amount, or less,
----never more-during each year until the entry of the decree of Dec. 4, 1930. ( After that time they were paid ann1.1ally $1000.00 for their services as directors, in addition
to the $2500. for services as executive committeemen.)
The court by its decree, as I interpret its language, un-.
questionably adjudicated the propriety and right of the executive committee, in the discretion of its members to direct
the corporation to pay its members an annual salary not
exceeding $2~00. so long as they rendered servZ:ces as such.
No attack was made against this order by defendant through
his guardian ad litem, or otherwise, or by anyone else during all the years such payments were made; nor did def endant or any other party in interest protest against the apparent construction placed upon the language of said decree,
by the board. Judge Ker by his decree December 4, 1930,
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decree, undoubtedly recognized this to be the effect of the
first named decree. It therefore follows that the record
pleaded under Plea No. 1 is a bar to the whole of the claim
asserted in the petition to require defendant to account for
sums received by him as salary as a member of the executive
committee.
page 547 t Taking Plea No. 2, consideration of the decree
of Dec. 4, 1930 must be giyen. If that decree is
void as against petitioner, then it cannot be set up as a bar
to petitioner's claim. If on the other hand, it is only voidable
then it may be successfully pleaded as a bar to that claim.
The difficulty met with in deciding this question come·s
from the silence of this decree as to any answer or representation of the infant defendants, of whom Petitioner was then
one, by guardian ad liteni upon the hearing of the petition
upon which said decree was founded and the further fact
that no one was made a party defendant to said petition.
Because of this fact, it seems to me that evidence de hors
the record may be introduced, not to impeach the record but
to establish a fact as to which the record is silent. There
is no other way whereby such fact can be ascertained.
This it seems would admit as evidence the death certificate
of Chas. M. East, the guardian ad liteni appointed at time
suit was instituted, showing that he died April 16, 1927more than two years prior to the entry of said decree-so
that the record may speak the truth, even though the facts
disclosed by this evidence may, when considered in connection with record as a whole, be found insufficient to render
said decree void as to Petitioner, but merely voidable; in
which latter event it cannot be attacked in. this proceeding.
Broyhill v. Dawson, 168 V. 321 & cases cited therein.
Under the provisions of code section 6098, propage 548 rceedings in a suit wherein an infant is a party
shall not be stayed because of such infancy but the
court in which the suit is pending shall appoint a guardian
ad litem to such infant defendant, who shall faithfully
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represent ·the interests of said infant, and it shall be the duty
of the co.urt to see that the estate of such defendant is so
represented and protected.
As I have said in this opinion, it affirmatively appears from
the record that Chas. M. East was regularly appointed
guardian ad litem to Petitioner, infant defendant to the suit,
and said guardian appeared and answered. Had not said
guardian ad litem died before the entry of the decree of
Dec. 4, 1930, or if the death of such guardian had been suggested and a new guardian been appointed, in either event,
no attack, by independent proceedings, against said decree
could be maintained, notwithstanding the apparent irregularity in connection with its entry. Until reversed by apl)ropriate proceedings in that suit it would have been binding
.against Petitioner as well as all other persons before the
<court.
The .question to be determined is, did the suit abate as to
Petitioner upon the death of the guardian ad litem. The
answer must be negative. The authorities hereafter cited
make this certain. As said in Neale v. Utz, in effect, the utmost effect of :such death would have been to suspend all
proceedings until the appointment of a new guardian ad
·litem; ·and if proceedings. were continued, no decree thereafter entered is void.
·rn Kanter v. Holland, 154 Va. 120, it is said:
page:·549 r"The only way known to our law of bringing an
·infant before a court is by guardian ad litem, appointed:to conduct his defense for him. If he has appeared in
a suit by guardian ad litem, regularly appointed for that
purpose, he ·cannot afterwards, in an independent suit, impeach a decree rendered against him, for errors and irregularities :in·the proceedings in the.:sriit 'in which the decree
was ·rendered:"
· 31 C. J. at page · 111'2 · ( Sec. 248) it is said : "Ar,i infant
must sue or be ·used· by next friend or guardian ad 1item.
· Although it -is the policy of the law to protect the ·interests
of an infant litigan~, .once~ this.is_done an _infant litigant_ o.v.er
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whom jurisdiction has been duly obtained, except as otherwise provided by statute, is subject and bound by the same
rules of procedure as an adult litigant."
In the case of Evans v. Spurgin, 6 Grat. 107, the court
said, "and the court is further of the opinion, that as there
was no suggestion of the death of Daniel Lantz in the rec~)rd of said suit in chancery, the validity of the decree cannot be impeached by evidence given in a collateral proceeding tending to show his death at a period anterior to the time
of pronouncing the final decree ;" after holding that the decree was voidable and not void.
In the case of Robinetts Adniz. v. Mitchell, 101 Va. 762, ·
it is said: "A judgment of a court of general jurisdiction
rendered against a defendant who dies after service of process but before judgment, and whose death has not been
suggested on the record, is not void, but voidable
page 550 }only." x x x "It cannot. be attacked collaterally."
See Neale v. Utz, 75 Va. 480, where process
.was served upon defendant in an action for debt on same
day on which he was convicted of a felony and judgment
afterwards rendered. This judgment was afterwards attacked as void, in an independent suit.
In the course of the opinion Judge Staples said in part:
'·The court fairly acquired jurisdiction of the cause and the
yarties and that jurisdiction continues notwithstanding the
subsequent disability of the defendant. Under such circum-:
&tances the utmost that could have been exacted of the plaintiff was a suspension of all proceedings until the disability
was removed, or the appointment of a committee to defend
the suit for the convict. The plaintiff, however, did not
pursue this course, but prosecuted the suit to a judgment. If
it be conceded that this was error, it is not an error that invalidates the judgment. And the reason is, that jurisdiction
having once been acquired over the person and subject matter
of controversy, no error of its exercise, no irregularity in
the proceedings can make the judgment void."
Under the circumstances of this case and the authorities
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cited, the decree of Dec. 4, 1930 is valid and binding against
Petitioner and cannot be attacked in this proceeding, and
therefore plea No. 2 is a complete bar to any recovery by
Petitioners of any sum or sums received by defendant under
the authority of said decree of Dec. 4, 1930.
page 551 r This leaves only Plea No. 3, and the motion to
strike the same to be disposed of.
This plea reads, so far as necessary to quote here, as follows: "The defendant by his attorney that in respect to the
petitioner's charge in said amended petition that the defendant is equally and jointly and severally liable with a certain
W. C. Rowland by reason of certain alleged improper dealings of said Rowland with said Staunton Military Academy,
and the prayer of said amended petition that judgment may
be entered against the defendant for such amount as ultimately may be found to be ovdng by said Rowland to said
Staunton Military Academy, or to the trust estate, for said
alleged improper dealing, the defendant, by his attorney,
.comes and says he is not guilty of the premises above alleged
.to his charge, in manner and form as the said petitioner in
his amended petition hath above thereof complained. And
for this the defendant puts himself upon the country."
This is nothing more than the regular plea of "Not Guilty" in an action at law. The nature and office of a plea
to·a bill in equity is something more. It is defined as a special
answer, showing and relying on one or more things which,
if true, will end the controversy. 10 R. C. L. p. 453; 25 C.
J. p. 455; and Elniore v. Maryland, Etc., 145 Va. 42, at page
52. "Primarily and generally speaking, the office of the
·plea is to import new matter into the record, to bring in some
.fact or state of facts not apparent on the face of the bill,
that will operate to displace the equity of the bill
;!page 552 rand make out a good defense to the matters therein alleged and stated." 10 R. C. L. p. 454.
'These authorities, except the case of Elniore v. Maryland
:supra, along with case of Donnell v. King, 7 Leigh 393,
'.l,·,herein held a. plea in ~qui_ty was in the nature. of .a ~pecial
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answer, I relied on when I announced at the last hearing
that this plea should be stricken out as being insufficient. At
request of counsel for defendant I held open this question
until I could consider Elniore v. Maryland then cited by him
and which I had not then considered. In that case the plea
filed did import new matter but while the sufficiency of the
plea was set for hearing, this question was not passed upon
by the court, for reasons stated in the opinion. The court
however did say: "If the plea was sufficient, that is, if it
stated matter of fact sufficient, if true, to end the controversy in favor of respondent, then respondent was entitled
as a matter of right, as heretofore shown, to have the issue
tried by a jury." (Underscorii:ig supplied) I read this case
as additional authority upon which to base my previous finding which I now re-affirm.
The plea in this case fails to set up any particular fact or
facts why that portion of the petition to which it is addressed
should be dismissed or should not be answered. The utmost
effect that can be given it is a denial of the truth of the
allegations. If this can be held a sufficient plea to that particular part of the petition to which it is confined, and thus
entitle defendant to a trial by jury on the issue
page 553 rthus raised, may it not happen that in every suit
in equity where the truth of material allegations
is denied, defendants may go to the jury through the simple
method of filing of a plea of not guilty?
The motion to strike Plea No. 3 is sustained.
5/9/39
H. W. B.-Judge Designated.
page SS4r

DECREE OF MAY 17, 1939

On the 20th day of April, 1939, pursuant to the order
entered herein on April 14, 1939, came the parties, the petitioner, W. G. Kahle, II, and the defendant, Gilpin Willson,
by their respective counsel, and the Court, on motion of the
-petitioner, continued and postponed until April 24th, 19J9,
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the hearing set for April 20th, and on April 24th came again
the petitioner and the said defendant, pursuant to said two
orders.
And the defendant to maintain the issue upon his said
Plea No. 1 produced to the Court the record of said decree
entered on November 11, 1920, yet remaining in this Court,
viz., the bill and exhibit therewith filed in this Court by the
executors of the last will and testament of W. G. Kahle,
dec'd., against Gilpin Willson, W. H. Steele, Eleanor Enslow Kahle, William C. Rowland and Thomas H .. Russell,
Trustees under the will of W. G. Kahle, dec'd., and against
Eleanor Enslow Kahle, II, Helene Kahle, the petitioner William H. Kahle (now named William G. Kahle, II), and
others, upon process against all defendants, service thereof
as to the said William H. Kahle (now William G. Kahle,
.II) being acknowledged thereon by his mother .and testamentary guardian, Eleanor Enslow Kahle; the answer of
said William H. Kahle (now William G. Kahle, II) by his
guardian ad l-iteni, Chas. M. East, and the answer of
said Chas. M. East, guardian ad l-iteni for the
page 555 rsaid Willjam H. Kahle, duly verified and filed, the
depositions of witnesses taken in the presence of
said guardian ad liteni, and the said d~cree entered on November 11, 1920, and the said defendant and the petitioner then
tested.
And the defendant to maintain the issue on his part upon
his said Plea No. 2 produced to the Court the record of said
aecree entered December 4, 1930, averred in the defendant's
Plea No. 2, yet remaining in this Court, viz., record of the
decree entered November 11, 1920, as produced to the Court
by the defendant in support of the issue upon said Plea No. 1,
and in addition thereto a petition of Gilpin W~llson and others ·
filed, and a certain decree entered thereon by the said Court,
c-n December 4, 1930. Thereupon the defendant rested.
And the petitioner then offered in support of the issue
upon his part a certified copy of a certificate of the death of
Chas. M. East, showing that the said Chas. M. East died
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on April 16, 1927, to the introduction of which as evidence
the defendant by counsel objected on the ground that no
evidence extraneous to the record is admissible to modify or
add to or contradict the record of said decree, which is conclusively presumed to be true. But the Court overruled the
defendant's said objection and admitted in evidence upon
the issue upon Plea No. 2 the said certificate of death of
Chas. M. East, to which opinion and ruling of the Court and
to the admission in evidence of the said death certificate the
defendant by counsel excepted. Thereupon the
page 556 rpetitioner rested, and the .Court took time to consider of its judgment.
And on this 17 day of May, 1939, this cause came again
to be heard upon the said amended petition and upon Pleas
Nos. 1 and 2, upon the issue joined upon Pleas Nos. 1 and 2
respectively, upon the record of said decree of November 11,
. 1920, vouched in support of said Plea No. 1 and upon the
record of the decree of December 4, 1930, vouched in support of said Plea No. 2, and the proceedings thereon aforesaid, and upon the petitioner's motion aforesaid to strike out
Plea No. 3 from the record, and was argued by counsel.
Upon consideration whereof, for reasons stated in writing
and hereby made a part of the re~ord, the Court doth adjudge, order and decree:
First: That Plea No. 3, filed by the defendant to the said
amended petition, which avers with respect to the petitioner's
charge in said amended petition· that the defendant is equally
and jointly and severally liable with a certain W. C. Rowland by reason of .certain alleged improper dealings of said
Rowland with said Staunton Military Academy, and the
prayer of said amended. petition that judgment may be en.. tered against the defendant Willson for such amount as ultimately may be found.to be owing by said Rowland to said
·Staunton Military Academy or to the trust estate for said
_alleged improper dealing, that the said defendant Willson
is not guilty of the premises alleged to his charge, in man·:- ;11e~ and form ~s .the petitioner _in his amended petition has
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thereof complained, fails to set up any particular
page 557 rfacts why the portion of the petition to which it
is addressed should be dismissed or should not
be answered, and is merely a denial of the truth of certain
allegations, and is accordingly bad; that the petitioner's said
motion to strike out and reject the said Plea No. 3 be and
it is sustanined and that the said Plea No. 3 accordingly be
and it is stricken out from the record. And to this opinion
and ruling of the Court the defendant vVillson by his attorney excepted.
Second: Upon the issue joined upon the defendant Willson's Plea No. 1, that the said plea is true, and that the decree therein vouched entered on November 11, 1920 in the
aforesaid cause, to which cause the said petitioner was a
party defendant, is a bar to the said William G. Kahle, II
and to his said amended petition and the relief thereby
sought, so far as said plea stands, namely, to that portion·
of said amended petition which charges that the payments
made by Staunton Military Academy to the defendant Will.:.
son as a member of the Executive Committee of the Board
of Directors of said Academy were illegal and prays that the
said Willson may be required to account for and repay the
same, and that the said petitioner take nothing in that regard
by his said amended petition.
Third: Upon the issue joined upon the defendant Willson's Plea No. 2, that the decree therein vouched entered on
December 4, 1930 in the aforesaid cause is not void, as alleged by the petitioner, that the same is true and is a complete bar to the said William G. Kahle, II and to
page 558 this said amended petition and the relief thereby
sought so far as said plea extends, namely to that
portion of the said amended petition which charges that certain payments made by Staunton Military Academy to the
defendant Willson as a Director of said Academy for his
services as such in the conduct of the affairs of said corpo. ration or any of them were illegal and prays that the said
Willson may be required to account for and repay the same
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and that the said petitioner take nothing in that regard by
his said amended petition.
Enter:
H. W. BERTRAM, Designated
page 559 r DECREE ENTERED SEPTEMBER 21, 1939
This cause came on this 21st day of September, 1939,
to be again heard upon the said amended petition and the
proceedings heretofore had in that matter and upon the motion of the said defendant Gilpin Willson that a day be fixed
within which the petitioner shall complete the taking of his
evidence, if any further evidence there be, and that a subsequent day be fixed, before which the said defendant shall
introduce any further evidence in his behalf, .and that a day
be fixed for the hearing and submission of this matter, and
was argued by counsel.
On consideration whereof the court doth adjudge, order
and decree that the petitioner William G. Kahle, II shall
complete the taking of any evidence in his behalf on or before Sept. 30, 1939, and that the defendant within ten days
thereafter shall complete the taking of any evidence he may
be advised in his behalf.
Ent.

H. W. B.
page 560rIN THE CORPORATION COURT FOR THE
CITY OF STAUNTON, VIRGINA.
WILLIAM G. KABLE'S EXECUTORS,

v.
VvILLIAM G. KABLE'S TRUSTEES.
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T. G. R1tssell
ON PETITION OF WILLIAM G. KABLE, II, vs.
GILPIN WILLSON, SR.
The deposition of T. G. Russell and others, taken before
me, E. S. Bumgardner, a Notary Public in and for the County
of Augusta, in the State of Virginia, counsel for defendant
having waived notice for the taking of same, on Thursday,
September 28, 1939, between the hours of 10 :00 A. M. and
6:00 P. M., in the Court ;Room of the Court House of Augusta County, Virginia, to be read as evidence on behalf of the
Petitioner, William G. Kahle, II, in the chancery cause now
pending in the Corporation Court for the City of Staunton,
under the style of William G. Kable's Executors .Y· Will.iam G. Kable's Trustees.
PRESENT:

Joseph I. Nachman, Attorney for Petitioner;
Gilpin Willson, Sr.

.J. M. Perry, Attorney for

T. G..Russell, a witness of lawful age, called on behalf of
Petitioner, after being duly sworn, deposes and says:
By~Mr. Nachman:
Ql. You are Colonel T. G. Russell?
A. Yes, sir.
Q2. You are employed by the Staunton Milipage 560artary Academy and have been for a .number ·Of
_years:?
A Yes, sir.
Q3.. In what capacity :.;i.re you employed?
A. For a great many years I was employed as Commandant; since 1933, I :hav.e .been Quarterma~ter.
Q4. In 193:5, .did .YO.U .hav..e anything te> do with the uniforms?
~
A. That year, if I :remember cor.rect!Y, I. received a notfoe

r,
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from Mrs. Willson to get what bids Mr. Steele had and to
secure bids on uniforms .
.Q5. Was that notice given verbally or in writing?
A. I received it in writing, and I went to see him.
Q6. What conversation did you have with him?
A. I asked him if he had notified Mr. Steele-this notice
was from the Board-of this action by the Board, and he
said, "No", and I said that must be done before I would
have anything to do with securing bids.
Q7. Did you subsequently get such bids as Major Steele
had in his possession?
A. Yes, sir, he handed me what he had.
Q8. Did you obtain other bids?
A. I did.
Q9. I hand you here a group of papers, and I will ask you
if these are the bids that you obtained from Major Steele,
and also received yourself ; and, if so, I will ask you to segregate those which you received from Major Steele, and
those which you received yourself?
A. The bids from Hirsch, Weintraub & Company and
from the Shenandoah Tailoring Company were turned over
to me by Major Steele. The rest of the bids, namepage 561 ~ly, the bids from Jacob Reed's Sons, the LillyAmes Company, The Pettibone Bros. Mfg. Company and William C.· Rowland, Inc.,. I obtained.
Q 10. Calling your attention, first, to the bid of the Shenandoah Tailoring Company, I notice at the bottom of the
footing of the typewritten figures, there are the pencil figures,
8i.15, which seem to be the· total of the bid submitted by
the Shenandoah Tailoring Company : Is that in your handwriting or not?
A. Yes, sir, that is my total ·here, this 87.15.
Qll. And I notice below that, three pencil figures, namely,
87.15 15.80 and 9.75, making a total of 112.70: Are those
pencil figures in your hand-writing?
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T. G. Russell .
A. Yes, sir.
Q12. They are in your hand-writing?
A. I believe they are in my hand-writing. I know this
is here, the 87.15.
Q13. You believe those three figures, totalling up to 112.70,
are in your hand-writing?
A. I belive it to be; I would not swear they are mine.
Q14. Can you tell what those figures represent, and what
added together they represent?
A. No, sir, I do not know what that is. The total here,
87.15, is the one I was concerned about.
Q15. Will you examine this bid and see if the price of
the service coat given in the bid is not $15.80, and the
price of the service trousers is not $9.75, which were the
total figures added to the 87.15: Is that correct?
;page 562 ~ A. Yes, sir, that is correct. I can say why I
believe that-because each boy would get two coats,
~that is why the $15.80 was added, and the $9.75 would make
.two pairs of trousers.
Ql6. It has been the custom of the Academy to have the
·equipment of the boys to consist of two service coats and
.two service trousers ?
A. Yes, sir, with the exception of one year, when we found
it was not satisfactory.
Q17. In this particular year, it was the custom to issue two
. service coats and two pairs of trousers?
A. Yes, sir.
Q18. I show you now the bid of Hirsch-Weintraub &
:-Company, and the totalling of the various items shown on the
.bid about the middle ·of the page is 90.70: Is that figure in
_your hand-writing?
,A. Yes, sir.
Q 19. And, at the bottom of the page, there seems to be
:a total of 90.70, 17.20 and 9.95 added together,. malfo1g a
.total of .117 .85 : Is that correct?
·
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T. G. Russell
A. Yes, sir.
Q20. Are the three figures at the bottom of the page, and
the totalling of the figures, in your hand-writing?
A. I believe it to be. ,
Q21. Does the same reason for that totalling exist as
outlined by you in regard to the bid of the Shenandoah Tailoring Company?
A. In order to get the entire cost of the complete outfit
for a boy.
page 563 ~ Q22. I show you now the bid of Jacob Reed's
Sons. There is a totalling of $106.50 on that bid:
Is that in your hand-writing?
A. Yes, sir.
Q23. There is no totalling of the three items, such as occurred on the bids previously mentioned on that bid?
A. No, sir, not on that. ·
Q24. Do you know why?
A. No, sir, I do not remember why it was not. That
was his bid on the units, and I knew the complete outfit would
make it still higher yet if it was on it.
Q25. I believe the bid of Jacob Reed's Sons was the highist of the bids ?
A. That has always been the case; every year we have gotten a bid they have always been the high bidder.
Q26. I show you the bid of The Lilly-Ames Company
that shows a total of 99.20: Is that total in your handwriting?
A. Yes, sir.
Q27. There is no addition for the extra trousers and the
extra service coat shown on that bid?
A. No, sir.
Q28. Do you know the reason for that?
A. Just an oversight on my part; it was presumed that
the Board would know that that was not a complete outfit
for a boy?

·
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Q29. The Lilly-=Ames Company was the second highest
bidder?
A. I do not remember.
Q30. Will you examine the figures and see (handing witness a paper) ?

S64~

Mr. Perry: Counsel for defendant objects to
the question on the ground that this is merely calling for a conclusion on the part of the witness and the papers
speak for themselves.

page

,

A. Yes, sir, they are the second highest.
Q31. I show you now the bid of The Pettibone Bros. Mfg.
Company, on which is shown a totalling of $97.25: Is that
totalling in your hand-writing?
A. Yes, sir.
Q32. There are no additions for the cost of the extra service coat or the extra trousers on that bid?
A. No, sir.
Q33. Does the same reason apply as in the last mentioned
case?·
A. I did not deem it necessary. I just put it on for my
own benefit; I felt the bids would speak for themselves when
submitted to the Board.
Q34. I show you the bid of William C. Rowland, Inc;
that bid totals $92.00, less 2%, $1.84, making $90.16: Are
those figures in your hand-writing?
A. Yes, sir.
Q35. There seems to be a notation on the left hand margin of that letter, reading as follows : "No ( See letter
(i/17" : Is that in your hand-writing?
A. I do not belive it to be my hand-writing.
Q36. Do you know why it was put on there?
A. To corroespond to the letter received subsequently,
and the bid dated June 17, 1935; that is why I suppose it was
there.
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page 565 ~ Q37. This letter of June 17, 1935, from William C. Rowland, Inc., addressed ~o you, called
attention to an error in the original letter and asked that
the word, "No" be inserted?
A. Yes, sir.
Q38. The two bids you received from Major Steele, namely, Hirsch-Weintraub & Company and Shenandoah Tailoring Company, are dated respectively April 23, 1935 and ApriJ.
19, 1935, and the remaining four bids are dated from May
' 23, 1935, to May 28, 193S: Where did you keep those bids
after you received them and how long?
A. I kept them in the safe in the Supply .Room in a sealed
envelope until all bids were in, and then I gave them to Mr4
Gilpin Willson.
Q39. How long after the daJe of the last letter, which
was May 28, 1935, would you say it was before you turne.d
the bids over to Mr. Willson?
· A. I would say within a day or two after I got them; I
was merely waiting until I got all of them in to give them
to him.
Q40. The bid of May 28th should have reached you in
due course of mail about the 29th or 30th of May?
Mr. Perry: Counsel for defendant objects to the question
on the ground that it is calling for a conclusion on the part
of the witness.
A.- Yes, sir.
Q41. Within two or three days you turned
them over to Mr. Willson?
A. Yes, sir.
Q42. So far as you know, when in your. possesion., did
any one have access to them?
A. Absolutely not. Only one man knew the combination
-JQI the safe, and I know he was not in there, because he never
page 566 ~
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goes in there, and he did not even know I had them in there.I know no one saw them, for I sealed them in the envelop<:!
and I took them out as I put them in there.
Q43. These bids were for the school year, 1935-1936?
A. Yes, sir.
Q44. I wish to file these bids, which I have marked
respectively, Plaintiff's Exhibit U-1, U-2, U-3, U-4, U-5
and U-6.
For the school year 1936-1937, did you also receive the
bids?
A. Yes, sir.
Q45. You were acting at that time under the authority
of the resolution adopted on the 8th day of July, 1935, which
created the department of Quartermaster and Purchasing
Agent, and made it a part of the duties of the Quartermaster to attend to the purchasing of uniforms: Is that correct?
A. Do you mean to say that the Quartermaster was created
at that time? I had been holding the position of Quartermaster since 1933, that fall, and I believe you will find that
is so listed that way in the catalogue.
page 567 ~ Q46. Your duties as Quartermaster in 19331934 did not include any duties with respect to
the purchase of uniforms?
·A. No duty with respect to securing bids on the uniforms.
After the bid was submitted, I placed the order during the
year with the man who had the bid.
Q47. The resolution of July 8th-I will not read it to
you; it is already in the record and need not be recopiedcharged you with the duty of securing bids and purchasing
uniforms, did it not?
A. Yes, sir.
Q48. For the school year 1936-1937, you also received
the bids?
A. Yes, sir.
Q49. It appears from the minutes of the Director's meet-
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ing of Mar<;h 6, 1936, that the Board took up the matter of
bids for uniforms for the school session of 1936-1937;
and at that meeting there was submitted bids from The LillyAmes Company, Jacob Reed's Sons, The Pettibone Bros.
Mfg. Company and . William C. Rowland, Inc: Is that a
correct listing of the bids you received that year?
Mr. Perry: Counsel for defendant objects to the question
on the ground that the minutes referred to are, of course,.
evidence in themselves and they have not been introduced and
their recital in the question or in any answer of this witness
is incompetent.
A. To the best of my knowledge.
Q50. It appears that Hirsch-Weintraub & Compage 568rpany and the Shenandoah Tailoring Company did
not bid that year : Is that correct?
A. To the best of my knowledge it ·is.
Q51. Did you ask for bids from Hirsch-Weintraub &
Company and The Shenandoah Tailoring Company?
A. I do not remember about The Shenandoah Tailoring
Company; I did not ask for a bid from Hirsch-Weintraub
& Company; neither have we asked for bids from them since
that time; that is the last bid they submitted to us, that is,
Hirsch-Weintraub & Company.
Q52. Hirsch-Weintraub & Company was the preceding
year the second, or the closest bidder to the bid of William
C. Rowland, Inc, outside of Shenandoah Tailoring Company?
A. I do not remember about that; the bids speak for
themselves.
QS3. Were you instructed not to ask for ~ids from Hirsch\Veintraub & Company, or did you not do it on your own
volition?
A. I was requested to secure bids from gentile uniform
houses.
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QS4. Hirsch-Weintraub & Company did not fit that category?
A. No, sir.
QSS. How about the Shenandoah Tailoring Company, did
you ask for bids from them?
A. I do not remember; I evidently did not because the bid
would be there.
QS6. Do you know why it was not done?
A. I do not remember.
Q57. Were you asked by any one not to ask for a bid?
A. Not that I remember of.
page 569~

CROSS EXAMINATION

By Mr. Perry:

Q 1. I wish you would tell me something about the· Shenandoah Tailoring Company: Their plant is in Mount Sidney, is it not?
A. Yes, sir.
Q2. Which is two miles north of.Fort Defiance?
A.Yes, sir.
Q3. And at Fort Defiance is the miliary academy known as
Augusta Military Academy?
A. Yes, sir.
Q4. Who are the proprietors of the. Augusta Military
Academy and who have conducted it for years and still
conduct it?
A. Colonel Thomas J. Roller and Major Charles S. Roller.
QS. The Augusta ·Military Academy has ·always ·.been
in direct competition with the Staunton Military Academy?
A. Yes, sir.
Q6. The Shenandoah Tailoring Company occupies a small
concrete building )yi11g, on .the ~west of. the. . turt].pike.at .Mouiit
Sidney?·
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A. Yes, sir.
Q7. Do you remember when that company began business?
A. No, sir.
.
Q8. Do you remember who organized the company, or was
in charge of its business?
A. So far as I know at that time, Mr. ~hipplett organized the-company.
Q9. Is it not a fact that this company, this Shenpag~ 570 randoah Tailoring Company was one in which ap-parently Colonel Thomas J. Roller and Major C ,
S. Roller were largely interested?
A. That information came to me; as for the accuracy of
it, I do not know, but I believed it to be true; it was merely
information; I do not know who the stockholders were.
QlO. That is the _company that has always made the Augusta Military Academy's uniforms?
A. Since they began business, they have.
Q11. Do you know of any other school than Augusta
Military Academy the uniforms of which were made by this
Shenandoah Tailoring Company prior to 1937?
A. No, sir, I do not.
·
Q12. Of your knowledge there is no other school which
they uniformed?
A. Of 11?-Y knowledge, I do not know of any other.
Q13. You knew pretty well what the trade enjoyed by
the Shenandoah Tailoring Company was at that time, did
you not, through observation and information?
A. No, sir, I did not know but very little about the company at that time.
Q14. At that time was not that concern reorganized_ as
employed primarily for the uniforming of Roller's school?
A. That was the belief; I don't know whether it was true
or not.
page 571 r

REDIRECT EXAMINATION
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By Mr. Nachman:

Ql. Do you know whether the Academy is dealing with
the Shenandoah Tailoring· Company at this time?
A. Yes, sir.
Q2. This makes the third year that the Shenandoah Tailoring Company has uniformed the Staunton Military Academy?
A. Yes, sir.
Q3. You, as Quartermaster, come in direct contact with
the uniforms and their issuance?
. A. Every one is issued through my office.
Q4. What has been the quality of the uniforms submitted
.and the service that the Shenandoah Tailoring Company
_has rendered to the school ?
.Mr. Perry: Counsel for defendant objects to the question
. on the .ground that it is immaterial and irrelevant.

1

. A. They. have been very satisfactory.
'. QS .. So far as _you know has there been cause for complaint
of any sort?

."Mr .. Perry: 'Counsel for defendant objects to the ques.tion on the ground that it is immaterial and irrelevant.
. A. No, sir.
~Further this deponent saith not.
.S.ignature waived.
J)age 572 ~ W. H. Steele Recalled:
DIRECT EXAMINATION
By :Mr. Nachman:
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Q 1. You are the Secretary of the Staunton Military Academy?

A. I am.
Q2. Is this one of the Minute Books of the Academy
( handing ~itness book) ?
A. It is.
Q3. I hand you herewith this Minute Book and show you a
portion of the Minutes of the meeting of the Board of Direc-~
tors of March 6, 1936, and ask you whether the Board at
that meeting considered bids on uniform?
A. (Witness examines Minutes) It did.
QLJ.. Does that Minute state th~ names of the bidders and
the amount of their respective bids?
Mr. Perry: Counsel for defendant objects to the question on the ground that the Minutes themselves must be
introduced; the witness cannot be asked whether or not the
Minutes do state certain things, because the Minutes alone
constitute the evidence.
Mr. Nachman:

QS. Please read that Minute with reference to the uniform bids?
A. "The President requested that William C. Rowland
withdraw from the meeting. The President then presented
four Bids on uniforms for the school year 1936page 573 r1937 and it was unanimously decided that the
uniform order be awarded to William C. Rowland,
he being the lowest bidder. It was also ordered that copies
of the four bids be made part of these Minutes."
Q6. Are ·the four bids copied into the Minutes?
A. Yes, sir.
Q7. Please read the name of the bidders and the amount
of their bids ?
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Mr. Perry: Counsel for defendant objects to the question
on the ground that the Minutes are the evidence and it is irrelevant and immaterial and incompetent that a selection
from the Minutes be made; the minutes are the best evidence
and speak for themselves.
A. "Lilley-Ames Company, ............. . $99.85
Jacob Reed's Sons,· ................ . 98.10
Pettibone Bros. Mfg. Company, ...... . 95.25
William C. Rowland, .............. . 92.00."
Mr. Nachman:
Q8. We introduce this resolution as a part of the testimony of W. H. Steele.
Mr. Perry: Counsel for the defendant asks
page 574 rthat the Notary in copying that portion of the
Minutes relating to uniforms, also copy the introductory portion of the Minutes, showing when the meeting was held and where and what Directors were present,
and that the items copied from the Minutes be all the items
with respect to uniforms.

A. (Copied from the Minute Book by the Notary) :
"A meeting of the Board of Directors of Staunton Military Academy was held at the school 3/6/1936 at 10:30
A. M., all five of the directors being present.

*****~*****
The President requested that William C. Rowland withdraw from the meeting. The President then
page 575 ~presented four bids on uniforms for the school
year 1936-1937 and it was unanimously decided
that the uniform order be awarded to William C. Rowland,
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he being the lowest bidder. It was also ordered that copies
of the four bids be made part of these minutes.
Lilley-Ames Compan..y .... Service Blouse ...... . $18.4$
Service Trousers ... . 10.6$
Overcoat & Cape ... . 37.25
Full Dress Coateel ... . 23.65
9.85
Full Dress Trousers ..
$99.85
Jacob Reed's Sons ........ Service Coat ....... . $18.15
Service Trousers .... . 10.60
Overcoat ........... . 35·.00
Dress Coat ......... . 24.00
Dress Trousers ..... . 10.35
$98.10

Pettibone Bros. Mfg. Co... Service Coat .......... $17.00
Service Trousers . . . . . 10.75 ·
Overcoat . . . . . . . . . . . . 33.60
Full Dress Coatee . . . . 23.40
· Full Dress Trousers . . 10.50
$95.25

Vlilliam C. Rowland . . . . . . Service Coat .... ~ ... . $17.10
Service Trousers ..... . 10.50
Overcoat ........... . 31.80
Full Dress Coatee ... . 22.60
f0.00
Full Dress Trousers
$92.00
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(Special discount of 2% for all bills paid within 10 days
from date of same.
Otherwise, they are-Net 30)"
Mr. Nachman:
Q9. There appears in the Minute Book a meeting of th~
Board of Directors, held on July 8, 1935 : Is that correct?
A. Yes, sir.
QlO. At the office of J. M. Perry in the City
page 576 ~of Staunton at 4 :00 p. m., on that date: Is that
correct?
A. Yes, sir.
Ql 1. All the Directors were present at that meeting, namely,
Gilpin Willson, Wm. H. Steele, Wm. A. Pratt, Eleanor E.
Whitehead and William C. Rowland, with the President presiding and the Secretary acting as Secretary: Is that correct?
A. I believe that is correct.
Q12. At that meeting was the question of uniforms under
consideration by the Board?
Mr. Perry: Counsel for defendant objects to the question
on the ground that the Minutes themselves are the best evidence.
A. Yes, sir.
Mr. Nachman:
Q13. Please read that portion of the Minutes which deals
·
with the uniforms situation?
A. ( Witness reading from Minutes of meeting of Board
of Directors of Staunton Military Academy of July 8,
1935):

''* * * * * * * * * * *
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Gilpin Willson having returned to the meeting and resumed the chair announced that he presented to the meeting
bids for uniforms. Wm. C. Rowland retired from the meeting because of his interest in a corporation, Wm. C.
Rowland, Inc., which was a bidder.
It was unanimously agreed to receive bids and to award
the contract for uniforms. But prior to receivpage 577 ring such bids, the following resolution was adopted
by the una:nimous vote of the four directors.
present.
Be It Resolved: That acceptance of any bid for uniforms
does not obligate the Academy to purchase from the successful bidder any article other than those listed in the bid.
The following bids were presented, the uniforms to be
made of the fabrics and in accordance with specifications.
heretofore furnished to the bidder, the articles offered and.
·
the prices therefor being shown below :
Jacob Reed's Sons:

service coat ............. . $20.00
trousers ............... . 11.25
overcoat ............... . 38.00
full dress coat ........ ·... . 26.25
full dress trousers . . . .. . . .. 11.00

$106.50
Pettibone Bros. Mfg. Co.: service coat ........... . $17.00
service trousers ....... . 10.75
overcoat ............. . 34.75
full dress coatee . . ..... . 24.00
full dress trousers . . . . . . 10.75
$97.25
Lilley-Ames Co. :

blouse . . . . . . . . . . . . . . . . . .

18.25
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trousers . . . . . . . . . . . . . . . .
overcoat & cape . . . . . . . . . .
dress coat . . . . . . . . . . . . . .
dress trousers . . . . . . . . . . .

10.50
37.25
23.45
9.75
$99.25

Wm. C. Rowland, Inc. :

blouse . . . . . . . . . . . . . .
trousers . . . . . . . . . . . .
dress coat . . . . . . . . . .
dress trousers . . . . . . .
overcoat . . . . . . . . . . . .

17.10
10.50
22.60
10.00
31.80
$92.00

:( On terms of a special discount of 2 %
at 10 days, $1.84)
_page 578~Hirsch-Weintraub & Co.: service coat . . . .
service trousers
overcoat . . . . . .
full dress coatee
full dress trousers

90.16

17.20
9.95
32.10
21.30
10.15

$90.70
Shenandoah Tailori~g Co. :

service coa:t ..... .
trousers ..·........ .
,overcoat ........ .
:full dress coat ... .
full dress trousers .

15.80

9.75
31.1$
21.25
9.20
$87.15

By notation of Mr. T. G. Russell on saidliids.itwas shown
that to the Shenandoah Tailoring 'Company~s -.bid ·of.--$87.:1:5
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were to be added items of $15.80 and $9.75, making the bid
equivalent to $112.70, and that to Hirsch, Weintraub & Com-.
pany's bid of $90.70, there were to be added items of $17.20
and $9.75, making the bid equivalent to $117.85.
In the letter containing the bid of Wm. C. Rowland, Inc.,
it was stated that the bidder would agree to make all reasonable alterations on new garments now on hand necessary to
fit incoming cadets to the Academy, such fitting to be done
and alterations to be made by the company's tailors ·at the
·
opening of the school, with no cost to the Academy.
On motion, it was unanimously resolved by the four directors present and voting, Wm. C. Rowland not being
present, that the bid of Wm. C. Rowland, Inc., be accepted
and the contract was awarded to it.
The bids were directed to be returned to
page 579 rQuartermaster T. G. Russell, to be preserved by
him. Wm. C,. Rowland then ·returned to the
meeting.''
Q14. Is there any further reference in that particular
meeting relating to uniforms?
A. I do not see any further reference to uniforms in that
meeting.
Q15. Referring to the bids of Hirsch-Weintraub and Company and Shenandoah Tailoring Company, which have been
introduced in evidence (Exhibits U-1 and U-2), and the
notation at the bottom of each of the bids, it has been stated
by Colonel T. G. Russell that the two items added were for
the extra pair of trousers and the extra service coat : Was
that your understanding?
A. That is correct.
Q16. The awarding of the bid at $92.00, less 2% discount,
to William C. Rowland, Inc., did not include the extra pair of
trousers or the extra service coat on his bid?
A. It did not.
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Q 17. Had the extra service coat and the extra pair of
trousers been added to the William C. Rowland, Inc., bid
as it was in the other two cases, his bid would have been
cqnsiderably higher than the Shenandoah Tailoring Company?

Mr. Perry: Counsel for defendant objects to the question
on the ground that the conclusion of the witness is sought;

the Minutes speak for themselves.
page 580 ~

A. It would .

.Mr. Nachman:
:Q18. Please state whether or not a meeting of the Board
r.of Directors of Staunton Military Academy was held on

July l, 1937; arid, if so, where?
A. A meeting of the Directors was held at the Junior
~School at 3 :00 p. m., July 1, 1937.
.Q19. By "Junior School", you mean what?
A. The Junior School of the Staunton Military Academy.
Q20. Will you please read the Minutes of that meeting and
·introduce them as they relate to the question of a suit of
·.William G. Kahle vs. Gilpin Willson, if there is such a re.ference in those Minutes?
Mr. Perry: Counsel for defendant objects to the question
, on the ground that the Minutes ·read must show the reference
'.themselves, even though orily ·an extract from the Minutes
· is read, as the Minutes themselves are the evidence of that
ttact.
.A. ( Witness reading from Minute Book) :
~"The ·.r~gtilar annual meetitJ.g of the Board ..of _Dir.ectors
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of Staunton Military Academy was held at the Junior School
c:i.t 3 :00 p. m., July 1, 1937, immediately following the adjourned stockholders meeting.
On motion made and seconded, Mr. Timberlake was elected
Chairman of the meeting and Mr. Steele Secrepage 581 ~tary.
William G. Kahle, II., presented a reqquest to
the Board that the corporation intervene and assist in the
prosecution of a certain petition filed by him against Gilpin
Willson, Sr., in pending chancery cause of William G.
Kable's Trustees in the Corporation Court of the City of
Staunton. The Board, after considering this request, on
motion, duly made and seconded, unanimously declined to
grant it."
The remaining Minutes of the meeting do not refer to
this matter. The Minutes are signed by S. D. Timberlake,
Jr., Chairman, and William G. Steele, Secretary, with the
notation: "Copies to Mrs. L. J. Whitehead, Mr. S. D. Timberlake, Jr., Mr. L. W. H. Peyton, and Mr. W. H. Steele."
Q21. Please state whether or not it is correct that at the
time when that meeting was held, there were only four
Directors of the Staunton Military Academy?
A. Yes, sir.
Q22. There was one vacancy on the Board at that time?
A. Yes, sir.
CROSS EXAMINATION
By Mr. Perry: ,

Ql. Major Steele, I show you what purports to be the
Minutes of a Board of Directors meeting of the Staunton
Military Academy on October 4, 1935, at 10 :00
J)age 582 ro'clock A. M., and I will ask you to read the in-
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troduction of those Minutes and so much of the Minutes
as pertains to uniform bids?
A. (Witness reading from Minute Book):
"A meeting of the Board of Directors of Staunton Military Academy was held at the school 10/4/35 at 10 :00 A. M.,
aH five of the Directors being present.
The Minutes of the meeting of the Board of Directors
held 7/8/35 were read and approved, with the exception of
.a Minute referring to a notation made on uniform bidsthat a correction be noted with reference to the previom,
.minutes in so far as they referred to certain pencil notations made on the foot of bids offered by Shenandoah Tailoring Company and Hirsch-Weintraub Company for the
reason said pencil notations have no bearing or references to
the original bids on the specifications furnished, but such
notations were merely put thereon to show total outfit cost~
if two fatigue suits were purchased- for a cadet.
A motion to adopt this correction was made by William A.
Pratt and seconded by Mrs. Whitehead that Minutes now
corrected stand approved. This was unanimously carried."
Q2. The part of the Minutes just read is the only part of
the Minutes of the meeting of the Board held October 4,
J935; that refers to the matter of uniforms, or bids thereon,
and that meeting of the Directors was the first meeting of the Directors of the Staunton Military Academy held after the meeting of July 8, 1935,
page 583 rportions of which, in regard to the purchase of
uniforms, have been introduced in evidence: Those
statements are facts, are they not?

A. Yes, sir.
REDIRECT EXAMINATION
By Mr. Nachman~
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Ql. At the time of the meeting ·of October 4, 1935, from
which you have just read, the uniforms furnished under the
contract which was awarded on July 8, 1935, were "already
received and distributed to the boys?
A. Almost but not entirely. In other words, the majority
of the garments come in at the beginning .of school. Some 0£
them, like dress coats, come in later during the year, but the
hulk is always in by that time.
Further this deponent saith not.
Signature waived.
Mr. Nachman: I now wish to introduce in evidence the
depositions of Gilpin Willson, Sr., taken on March 9, 1937,
in the matter of the Petition of W. H. Kahle and Eleanor
·Kahle Miller and Staunton Military Academy vs. William
C. Rowland filed in the chancery cause of W. G. Kable's
Executors v. W. G. Kable's Trustees pending in the Cor..
poration Court for the City of Staunton, the deposition on
that date of said witness beginning on page 2 of
page 584 rthe original transcript and ending on page 18;
and the deposition of said witness in the same
proceeding, taken on April 21, 1937, beginning on page 19
of the original transcript and ending on page 33 ; and the
deposition of said witness in the same proceeding, taken on
April 26, 1937, beginning on page 34 of the original transcript and ending on page 34; and the deposition of said wit·hess in the same proceeding taken on May 5, 1937, beginning on ·page· 35 of the original transcript· and ending on
page 35; and the deposition of said witness in the same
proceeding taken on March 8, 1938, beginning on page 87
·and ending on page 120 of the original transcript of evi:d~nce, which I have marked "Plaintiff's Exhibit No. W".
Mr. Perry: Counsel for defendant objects to the introduction of the .above named depositions as evidence, on
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the ground that the same are and each of them is incompetent and irrelevant as evidence.
Mr. Nachman: Counsel for Petitioner in reply states
th~t these respective depositions are offered in evidence and
introduced as statements made by the defendant against his
interest, which are always competent evidence.
Stipulation: It is agreed by counsel that, instead of the
Notary here transcribing at large from the record of the
cause ref erred to the depositions above mentioned,
page 585 ~these depositions in that record may be referred
to and read as if they were actually copied, this
agreement being made merely to save expense and in no
wise to be taken, so far as the defendant is concerned, as a
waiver of his objection to the introduction of the same as
evidence; and the depositions are to be considered as if set
forth at large in the transcript of the record in case of an
appeal.
Mr. Nachman: The Petitioner now offers and introduces
in evidence the entire record as the same now stands on the
Petition of W. H. Kahle and Eleanor Kahle Miller vs. William C. Rowland, filed in the pending chancery cause of W.
G. Kable's Executors vs. W. G. Kable's Trustees, which latter cause is pending in the Corporation Court for the City
of Staunton, the said record now being introduced is a record
of said Petition now pending before the Supreme Court of
Appeals of Virginia under the short style of WiIIiam C.
Rowland v. William H. Kahle and Others, being Record No.
2117, the same having been marked "Plaintiff's Exhibit
No. X".
Mr. Perry: Counsel for defendant objects tq the introduction of the above record in evidence and the same is objected
to as evidence, on the ground that it is incompetent and irrelevant.
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page 586r

Mr. Nachman: The record here introduced
is the entire record on the above mentioned Petition and contains a record of practically all the proceedings
had in the main cause of Kable's Executors v. Kable's Trustees, certainly all the material portion. The defendant is a
party in that cause, and had full knowledge of the pendency
c.f this Petition filed against William C. Rowland, even to
the extent of testifying therein as a witness. He is, it is
s!.tbmitted, bound by all the proceedings in that cause and
in this Petition and the entire record on this Petition is admissible in evidence against him.
Mr. Perry: To which counsel for defendant replies that
the record proffered is that of the Petition of William H.
Kahle and Eleanor Kahle Miller v. William C. Rowland,
fiied in the pending chancery cause of Kahle' s Executors v.
Kable's Trustees, in which pending chancery cause the Petition of William G. Kahle, II., v. Gilpin Willson also is
pending, the latter being the proceeding in which this evidence is now being offered. The record of the pending
chancery cause of Kable's Executors v. Kable's Trustees is
before the Court now and is not and cannot be offered in
evidence. Gilpin Willson was not a party to the Petition
d William H. Kahle and Eleanor Kahle Miller v. William
C. Rowland, and is not now such a party. That record cannot be made pertinent if such be the fact that in the
printed record of the Court of Appeals there
page 587 rare embraced portions of the pending chancery
cause of Kable's Executors v. Kable's Trustees
wherein said Petition was filed.
Mr. Nachman: In reply Counsel for Petitioner states
that, in introducing the Record No. 2117, he wishes it understood that he is only introducing the Petition filed by William H. Kahle and Eleanor Kahle Miller v. William C. Rowland; the demurrer and answer of William C. Rowland to
iaid Petition and the Exhibits filed therewith; the Petition

608

Supreme Court of Appeals of Virginia

of Staunton Military Academy intervening in said Petition
against said William C. Rowland; the demurrer and answer
of William C. Rowland to said Petition of said Staunton
Military Academy; the Depositions taken by Petitioner· and
Defendant on said Petition, including the Exhibits introduced by the respective parties ; the original and supplemental opinion of the Honorable H. W. Bertram, Judge
Designate on said Petition; and the Decree of said Judge
Designate entered in vacation on August 23~ 1938, on said
Petition.
Mr. Perry: In reply, Counsel for Defendant repeats his
objections that the said Record is incompetent and immaterial
as evidence and is not admissible against this defendant in
this proceeding; and to which is now added the further objection that, if the enumeration of part of the
page 588 ~record of the p~oceeding of William H. Kahle
and Eleanor Kahle Miller v. vVilliam C. Rowland
herein above made by opposing counsel is incomplete, the
parts of said record so offered are also objectionable on the
ground that they are fragments and are not the entire
record.
For these exhibits so offered in evidence, see stipulation
of counsel at page 633.
Mr. Nachman : · I wish to introduce and will ask the
Notary to copy the Minutes of the following meetings of the
Executive Committee of the Board of Directors of Staunton Military Academy, namely, September 30, 1920, May 11,
1921, September 21, 1921, September 28, 1921, September
25, 1923 and October 1, 1924.
(The following Minutes are copied from the Minute Book ,
of the Staunton Military Academy).
"AT A MEETING OF THE Executive Committee of.
S. M. A. On September 30, 1920.

Gilpin Willson, Sr. vs. William G. Kahle, II, et als. 609
There were present Thos. H. Russell, Gilpin Willson and
W. H. Steele. Minutes of the last meeting were read and
approved.
At this meeting the early maturity of bank obligations
was up for consideration. We found that we owed July
1S, $128,992.68 and in addition about $29,000.00 current
bills carried over from the former session. It
page 580 rwas ordered that all current bills be paid and as
much as $70,000.00 on bank notes, having spoken
to the banks and gotten permission to re-borrow what we
may find necessary to carry us over till money for the second
half session comes in January. We are paying this large
amount, not out of earnings, but in order to reduce our interest charges.
THOMAS H. RUSSELL
President.
Vv. H. STEELE
Secretary."
"EXECUTIVE COMMITTEE MEETING ·
May 11, 1921.
Present T. H. Russell, Gilpin Willson and W. H. Steele.
The depleted condition of the Treasury was considered at
this meeting. This condition was unexpected, since in order
to save interest, as many notes as possible were paid at the
banks, it being expected and permission being obtained by
the Corp. Court to re-borrow as much money as may be
needed to finish the Session. The President and Treasurer
are authorized to borrow $40,000.00 if necessary.
THOS. H. RUSSELL
President
W. H. STEELE
Secretary."
..

~
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page 590 ~ "MEETING OF THE EXECUTIVE
COMMITTEE.
September 21, 1921.
Present Thos. H. Russell, Gilpin Willson and W. H.
Steele.
At this meeting the Treasurer was authorized to pay at
maturity as much as forty thousand dollars off our bank
notes. We realize that the close of the session we will have
to borrow a portion of this back, and we have arranged with
the banks so to do, but meanwhile we would at least be saving two hundred per month interest.
THOS. H. RUSSELL
President
W. H. STEELE
Secretary.''
"MEETING OF THE EXECUTIVE COMMITTEE.
September 28, 1921.
PRESENT Thos .H. Russell, Gilpin Willson and W. H.
Steele.
At this meeting the matter of refund claims of various
patrons was considered. The following was ordered.
J\1essrs. Whitney and Gray to be refunded only their uni~
form payment less the amount issued. G. J. Jones. To be
refunded full amount for son who did not enter
·page 591 tand for other son who deserted, refund only unused portion of uniform deposit. Mr. Flower.
Jtegistration fee to be refunded. Mrs. N. H. McCoy. Reg:istration fee to be refunded. Wallace. Registration fee
to ·be refunded. Mr. Robinson, whose son died, refund for
entire payment. Mrs. Cochran, refund only the unused portion of .the uniform de_posit. Edmunds_, on!y unused _portion
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of uniform deposit to be refunded. In the matter of notes
paid the Treasurer reported the following under the recent
order of the Committee, $25,000.00 paid National Valley
Bank, $10,000.00 paid Augusta National Bank ( W. H. S.)
and $5,000.00 paid Staunton National Bank. This leaves
a total of $50,000.00 still due banks. $8,000.00 in a bond
held by the University of Virginia was ordered paid, as per
our agreement to the University of Virginia of a year ago.
This is the last bond due on the purchase price of the old
Skinner property. The $50,000.00 now due the banks constitutes the entire indebtedness of the School with the exception of the bills for the current month, as it is our custom
to pay all bills monthly. Bank balance tonight is $112,000.00.
THOS. H. RUSSELL
President.
W. H. STEELE
Secretary."
page 592 r "MEETING OF THE EXECUTIVE
COMMITTEE
SEPTEMBER 25, 1923.
Present, Thos. H. Russell, Gilpin Willson and W. H.
Steele.
At this meeting the success of the opening was discussed,
and also prospects for the coming session.
The official opening day was September 20th. On the
19th 313 cadets registered; on the 20th this number increased
to 487; tonight the total registrations are 529. The Com·mittee feels very gratified over conditions as compared with
last year, although we fear that the number of cadets actually reporting this year is going to be fewer than last year.
Those that have registered during the Summer number exactly the same as those that registered last year, but this
year, in addition to the cancellations that we always have
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and always expect, there are three cadets who have died
~during the Summer, one got married, one was stricken with
infantile paralysis, two have undergone serious operations,
and are in hospitals now, and one met with a serious automobile accident. It looks now as if our total number of
cadets reporting is going to be about 15 below the number
last year. We are still gratified however, because our in- .
come per boy is larger than it was last year, and if we have
our usual number of January entries, our gross income and
net income for the year will certainly be larger than it was
last year. Our collections since the first of SeplJage 593 }tember are $234,963.82 against $210,243.74 during the same period last year.
It was decided to pay $50,000.00 on our indebtedness at
The National Valley Bank and $10,000.00 on our indebtedness at The Augusta National Bank. We will not have to
borrow any of this money back until well into December,
and in the meanwhile we will be saving interest charges at
the rate of $300.00 per month.
First shipments of uniforms having been received and
paid for by the patrons, and which payment is included in
receipts for September, payment of $35,000.00 to W. C.
· Rowland was approved. Dress goods and overcoats are
still to come and will be paid for when received .
.A.t this meeting it was decided to purchase four carts for
our machine guns, these carts cost approximately $70.00
. each, we have needed these carts for some time, as these
guns weigh about eighty pounds each, but we have been
unable to locate a firm that could or would make them. The
Engineering Department of Lehigh University has now undertaken to make them for us.
The matter of gymnasium equipment was also discussed,
but no final action taken. Quite a number of cadets have appealed for some gymnasium equipment, and several of them
. wrote about it during the Summer. Three of them would
. not register until the President of the Academy assured them
we would get some equipment of some kind. We will
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look into . .this matter thoroughly and decide what
page 594rwe can do within the riext few days.
Approved and signed
GILPIN WILLSON
THOS. H. RUSSELL
W. H. STEELE
Executive Committee..
Copies to W. C. ROWLAND
a.nd MRS. E. E. KABLE." .
''MEETING EXECUTIVE COMMITTEE
October 1, 1924.
Present: Thos. H. Russell, Gilpin Willson, and W. H.
Steele.
As anticipated all during the Summer, school opened on
Sept. 18th, filled to capacity, and with a large waiting list.
Total of registrations to date is 577. The President of the
Academy feels that he has really admitted too many, but he
was so anxious to pay out of debt that he wanted to take the
risk of crowding for this one session. It is a very awkward
situation and in some instances, has been rather embarras~ing, as several patrons have complained rather vociferously,
but so far satisfactory adjustments have been made by making select combinations of boys.
Collections to date have been more gratifying than any
•
year on record. We are slightly over $15,000.00
page 595 rahead of this date last year, and due to the fact
that we have a waiting list we are making people
pay up. promptly. _
;_·,.~/ On Tuesday, September 29th, all bonds issued for back
taxes were paid off and the inortgage on The Staunton
l\1ilitary Academy was satisfied and· cancelled on the court
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records. Our attorney, Mr. J. Martin Perry, attended to
this. Col. Russell claimed the privilege of destroying the
honds, which was done by burning. This was the most
glorious day we have ever had. We now have only one obligation outstanding, a note for $10,000.00 held by the Augusta National Bank, and due the 17th inst. This note will be
paid when due, and it will then be a matter of great rejoicing that this institution will be for the first time in its history absolutely clear of debt. We may have to borrow some
money late in the Spring, as we have of course drawn very
heavily on current funds, but we wont have to borrow very
much, and meanwhile we are saving a great deal of interest.
We know that there ,vill never be another mortgage on
S. M.A.
The school is running splendidly, and the outlook is for
a wonderfully successful session.
Approved and signed.
GILPIN vVILLSON
THOS. H. RUSSELL
W. H. STEELE
Executive Committee.
Copies to MRS. KABLE
and MR. ROWLAND."
page 596 r Mr. Nachman : Petitioner rests his case.
page 597r

PLAINTIFF'S EXHIBIT NO. U-1
HIRSCH, WEINTRAUB & CO.
Uniforms
for Every Purpose
1321 Noble Street
Philadelphia

Chicago
Los Angeles
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April 23, 1935
Staunton Military Academy,
Staunton,
Va.
Attention: Mr. W. H. Steele, Treasurer.
Dear Sir:
We thank you for your letter of April 20th, and we arc
now in a position to submit our proposal for furnishing your
uniforms for the school year 1935-36, as originally requested
in your letter of April 12th. Our prices will_ be as follows:
Service Coat-No. 1391 Charlottesville ......... . $17.20
Service Trousers-No. 291 Charlottesville ..... .
9.95
Overcoat-No. 1518 Charlottesville ......~ ..... . 32.10
Full-Dress Coatee-No. 1518 Charlottesville .... . 21.30
Full-Dress Trousers-No. 1391 Charlottesville .. . 10.15
90.70
The above prices are based on uniforms being made to in:..
dividual measure, exactly in accordance with your specifications.
We note that your specifications do not call for any insignia
on either the dress coatee or the overcoat, but our price includes all insignia as specified for the service coat.
As you no doubt know, we are one of the largest manufacturers of military school and college uniforms in the country,
and we are enclosing herewith a pamph,let illustrating a few
of the departments in our modern plant. We feel that we
need only cite the truly national reputation, which we have
enjoyed for many years, as proof of our ability to render
you the utmost in style, fit, workmanship, and service.
In our proposal is of interest to you and you are inclined
to favor us with your business, the writer will be
page 598 ~glad to come to Staunton to go into this matter
further with you, and arrange all details.
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90.70
17.20
9.95
117.85
Thanking you for the opportunity afforded, and trusting
that we may be favored with your contract, we remain
Very truly yours,
HIRSCH, WEINTRAUB & CO.
Per : Lester B. Meyerhoff
LBM:M
Enc.
Note : The figures appearing in ink appear on the original
exhibit as a pencil notation.
page 599}

April
20th,

1935.
Hirsch, Weintraub & Co.
Philadelphia,

Pa.
Attention M~r. L. B. Meyerhoff.
Dear Sirs·:
: Replying to yours of the 15th.
You would be required to keep a tailor here .from opening
of school until close for the Christmas vacation if .necessary
to make all alterations on new garments. Alterations on ol~
garments will be charged to cadets through us at ·reasonable
prices.
We will furnish board and lodging for tailor provided ~e
will accept what:.accommodations.w~ ~y bav~, all d~pending
on enro11rnent.
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The tailor will have to return in January and remain until
alterations are made for cadets entering at that time.
Very truly yours,
Treasurer.
WHS/MK.
page 600~

HIRSCH; WEINTRAUB & CO.
· Chicago
Uniforms
for Every Purose
Los Angeles
1321 Noble Street
Philadelphia
April 15, 1935

Staunton Military Acedemy,
Staunton,
Va.
Attention: W. H. Steele, Treasurer.
Gentlemen:
We have your letter of April 12th enclosing specifications
and inviting us to bid your uniform requirements for the
school year 1935-1936. We are very much interested and will
be very happy to submit our quotations. However, there is a
little bit more information that we require in order to figure
intelligently on this contract and that is in regard to the
method in which the measures and alterations are to be
made.
According to the last paragraph of your specifications,
under the heading "Conditions of Order" it is our under.:.
standing that you desire us to have a tailor at Staunton to
stay from the opening of the school in September until the
close, some time in January, and then to return again in
January to take care of all further necessary alterations.
It is our understanding that you desire us to absorb the cost
of having this man at Staunton, at this end. However, do
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you furnish him with lodging and board while he is at Staunton? This is done, as you no doubt know, at some other
schools.
Also, where alterations are made on garments for which
we are not directly responsible, such as old garments~ or
where a boy has considerably changed in size over a period
of time, are we to be reimbursed in any way for doing this
work, or must these costs also be absorbed at this end?
It is our desire to figure as closely as possible on this
contract, but in order to do so you can appreciate that it is
necessary for us to have complete information with regard
to the costs of handling. We know that we can satisfy you
in every respect with regard to the style, fit and workmanship of our garment, but we naturally have to know exactly
how the contract is to be handled in order to arrive at an
intelligent estimate of our costs. Will you, therepage 601 rfore, kindly advise by return mail and give us as
much information as possible in this respect and
we in turn will be pleased to submit our quotations as soon
as we hear from you.
Thanking you, we remain
Yours very truly,

HIRSCH, WEINTRAUB & CO
Per, Lester B. Meyerhoff
'.LBM:MS
,page 602 r

PLAINTIFF'S EXHIBIT NO. U-2 .

. SHENANDOAH TAILORING COMPANY
Mt. Sidney, Virginia
April 19th, 1935
!Staunton Military Academy
:Staunton, Virginia
Attention: .M:~jor .W.. H. Steele, Treas.
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Dear Sir:W e wish to take this opportunity in thanking you for the
privilege of bidding on your uniform requirements as described in your specifications which you gave the writer a
few days ago.
Quotations as follows :
SERVICE COATS-Charlottesville Cloth No. 1391-made
and equipped with emblems in strict
accordance with specifications $15.80
TROUSERS

-Charlottesville Cloth No. 291-made
in accordance with specifications 9.75

·OVERCOAT

-Charlottesville Cloth No. 1518-made
in accordance with specifications and
fully equipped with insignias as specified in specifications
31.15

FULL DRESS
COATEE
FULL DRESS
TROUSERS

-Made m accordance with· specifications
21.25
-Charlottesville Cloth No. 1391-made
high waisted in accordance with specifications
9.20
87.15
87.15
15.80
9.75
112.70

· Note : The figures appearing in ink appear on the original
exhibit as a pencil notation.
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page 603~ SHENANDOAH TAILORING COMPANY
Mt. Sidney, Virginia
April 19th, 1935
No. 2·
Staunton Military Academy
Staunton, Virginia
All quotations on articles quoted includes delivery charges
prepaid to your uniform room Staunton, Virginia. Also all
measurements and alterations that may be thought necessary
by your inspecting officer.
May we add in this connection, if awarded your most valuable uniform contract, that we are located so close to your.
school that we can give you better service than anyone else,
and which will allow you to carry a much smaller stock, such
as pants and other articles. If it is necessary, after initial
order has been filled, we can give you one day's service on
pants, and from one to six day's service on coats and overcoats.
·
Trusting that the above quotations will meet with your
approval and that we may be awarded part, if not all, of
your most valuable uniform contract for your school session
1935-1936.
Yours very truly
SHENANDOAH TAILORING CO.
E. Shipplett, Mgr.

J.

(

JES/MH
P. S. If awarded contract, we will furnish surety bond
guaranteeing date of delivery of garments. We will also
1se labels inside of garments to read as foliow~ : 1

"Made for the Staunton Military Academy"
Staunton, Virginia.
J.E. S.
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PLAINTIFF'S EXHIBIT NO. U-3.
JACOB REED'S SONS
Uniforms and Equipment

1424-1426 Chestnut Street
Philadelphia
Founded 1824
COPY
U niforrn Contract
Department

Uniforms for
Army
Navy
Marine Corps
Coast Guard
National Guard
Police
Firemen
Railroads
Hotels
Bands
Military Schools
Chauffeurs, Et~

May 28th, 1935.
Staunton Military Academy,
,. . .tauntonr v·1rgm1a.
..
Gentlemen:
Thanks for the privilege of submitting you quotations
herewith on uniform garments for the Staunton Military
Academy Cadet Corps for the term 1935-36.
On uniforms made of specified fabrics and in accordance
,vith your esteemed invitation, we quote as follows :
Service Coats-Charlottesville
"
Trousers"
Overcoats"
Full Dress Coats"
,II .
" Trousers"

1391. . . $20.00
291... 11.25
1518... 38.00
1518 ... ·26.25
1391... 11.00

Trusting our proposal will interest you, and awaiting furiher commands, we are
·
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Very truly yours,
JACOB REED'S SONS.

LPB.N.
Note : The figures appearing in ink appear on the original
exhibit as a pencil notation.
page 605 ~

PLAINTIFF'S EXHIBIT NO. U-4.
THE LJLLEY-AMES CO.
Columbus, Ohio
May 24, 1935

Lt. Col. T. G. Russell
Quartermaster Department
Staunton Military Academy
Staunton, Virginia
Dear Sir:
Replying to your special delivery letter just received.
We quoted Major Steele prices on uniforms for Staunton
Military Academy on April 29th. We are pleased, however,
to submit prices to you again as follows :
Blouse as per specifications of No. 1391 Charlottesville
grey cloth . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $18.25
Trousers No. 291 Charlottesville grey cloth . . . . . 10.50
Overcoat and cape of No. 1518 Charlottesville grey 37.25
Dress Coat of No. 1518 Charlottesville grey cloth. 23.45
Dress Trousers of No. 1391 Charlottesville grey cloth 9.75
Prices quoted are net f.o.b. Staunton, Virginia.

99.20

We thank you for giving us this opportunity of submitting
our pnces.
Yours very truly,
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THE LILLEY-AMES CO.
FRED ~. COMER
Mgr. College Dept.
FPC:LV
Note : The figures appearing in ink appear on the original
exhibit as a pencil notation.
April
12th,
1935.

page 606~
The Lilley-Ames Co.,
Columbus,
Ohio.
Attention College Dept.

Gentlemen:
Enclosed you will find specifications for uniform garments for the Staunton Military Academy for the coming
year-1935-1936.
We would like to have you give us a bid on this contract.
If interested, please let us have prices at your early convenience. Bids are asked only on articles mentioned in specifications.
Yours very truly,
Treasurer.
WHS/MK.
Encl.
page 607~

THE LILLEY-AMES CO.
Columbus, Ohio
February 13, 1935

Major Wm. K. Steele
Staunton Military Academy
Staunton, Virginia

.J
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Dear Major Steele:
In looking over the uniform specifications you so kindly
gave me while I was in Staunton a few days ago, I notice
there is no cap in the specifications. You surely use one and
if it is not too much trouble to yourself we would be pleased
to receive the specifications.
The specifications you gave me call for the service coat
and trousers, overcoat, full dress coatee and full dress trousers. If there are any other items that should be bid on will
you kindly send those also.
I want to take this opportunity, Major Steele, to thank
you for the kind and courteous treatment accorded me while
l visited you.
With best wishes.
Yours very truly,
THE LILLEY AMES CO.
Per: FRED P. COMER
.:Mgr. College Dept.
EPC:LV
_page .608~WHS/MK
May
Sixth,
1935.
College Department,
The Lilley-Ames Co.,
·columbus,
Ohio.
Attention· Mr. Fred P. Comer.
Dear Sirs:
Referring to your: letter of April 29th quoting prices ·on
articles specified ·in our recent letter.
You neglected to· quote a price on overcoat, simply giving
the price of cape-$7.25. · Please -let us ~.have your bid -on
·
overcoat as _soon •as _possible.
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Your~ very sincerely,
Treasurer.
WHS/MK.
page 609r

PLAINTIFF'S EXHIBIT NO. U-5.

THE PETTIBONE BROS. MFG. CO.
Military Goods, Uniforms
Sword Manufacturers
Regalia and Lodge Supplies
For A~l Secret Societies
Branch Offices:
Washington
Importers of
Gold and Silver Trimming
Marietta, Ga.
Banners and Badges
San Francisco
Cincinnati, U. S. A.

In Your Reply Please Refer
To COLLEGE Dept.

May 24, 193?,

Staunton Military Academy,
Staunton, Virginia.
(Attention Col. T. G. Russell, Q. M.)
Gentlemen:
In reply to your kind letter May 22nd enclosing specifications covering your uniform requirements for the year 193536, beg to quote the following special net prices :
Service Coat Charlottesville No. 1391 ......... . $17.00
Service Trousers Charlottesville No. 291 ....... . 10.75
Overcoat Charlottesville No. 1518 ........... . 34.75
. Full Dress Coatee Charlottesville No. 1518 ..... . 24.00
Full Dress Trousers Charlottesville No. 1391 ... . 10.75

97.25
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These prices are based on the uniform being cut and ma<le
to individual measurements and in strict accordance with
your specifications.
If favored with your valued contract, we assure you of
our cooperation at all times and positively guarantee the
uniforms to be made as outlined in your specifications.
Thanking you very kindly for the opportunity of submitting this proposal and respectfully soliciting your careful
consideration, we remain
-Yours very truly
THE PETTIBONE BROS. MFG. CO.
Per JOS. 0. GOWER
JOG:AR
Note: The figures appearing in ink appear on the original
exhibit as a pencil notation.
_page 610r

PLAINTIFF'S EXHIBIT NO. U-6.
WILLIAM C. ROWLAND, INC.
Rowland
Uniforms
'Supplies-Equipment
1024 Race Street Philadelphia

Re -- - U riiform Prices

May 23rd,
1935

'!Col. T. G. Russell
Staunton Military Academy
Kables, Virginia
Dear Ted:
Following are the prices which we quote to furnish fhe
~<let uniforms for _the school_ year. 1935-36.

Gilpin Willson, Sr. vs. William G., Kahle, II, et als. 627
All garments are to be made strictly to the specifications.
Blouse ........................ $17.10
Trousers . . . . . . . . . . . . . . . . . . . . . . 10.50
Dress Coatee . . . . . . . . . . . . . . . . . . . 22.60
Overcoat . . . . . . . . . . . . . . . . . . . . . . . 31.80

92.00
Less 2%

1.84

$90.16
Terms are usually net but we have allowed a special discount
of 2%-10 days the past year and will continue such terms
for the coming year.
You have on hand a number of new garments. We will
agree to make all reasonable alterations on same necessary
to fit the incoming cadets with no ( See letter 6/17) cost to
you, such fitting to be done and alterations to be made by
our tailors at opening of school. We believe we can thus
use up all stock on hand without loss to S. M. A.
The manner in which we have conducted business at
Staunton has been rather a costly affair owing to the fact
that we have sent a number of men to look out for this business and have kept a man there the entire year with no definite assurance that it .would be profitable or not. At no
.other school we uniform, nor at any other school that we
know of does the uniform manufacturer do more than attend to the delivery of the goods in the beginning of the
season and then a prompt inspection is held and when the
tailor attends to the work he returns to his place of employment and the uniform manufacturer no longer has or accepts
responsibility. We would not care to take the same chance
at other schools which we have at Staunton.
The writer fully appreciates the situation at
page 611 rStaunton and the great need for all economies
and we have cut our prices down to the rock bottom. We know what it costs to do business and the possible
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. margin of profit is quite small. Of course, in quoting the
prices with the service we render on the uniform articles,
we are compensated in a measure by· the total of your
business, uniform supplies, etc.
If further information is desired, kindly command us.
Your advice is awaited.
Very sincerely,

WILLIAM C. ROWLAND, INC.
President
WCR:HEW
Note: The figures appearing in ink appear on the original
exhibit as a pencil notation.
page 612 ~

WILLIAM C. ROWLAND, INC.
Rowland
Uniforms
Supplies-Equipment
1024 Race Street Philadelphia

Re-CORRECTION IN LETTER

June 17th,.
1935.

Col. T. G. Russell
Staunton Military Academy
Kables, Virginia·
Dear Ted:
In checking up my correspondence I find that we made a
typographical error in the quotation as of May 23rd.
Would you please refer to same, and in the paragraph
below the Terms, third line, first word, which have on hand
-"with cost to you"-it should read-"with no cost to you."
Therefore, would you insert the word-"no"-as we have
on our quotation?
Sorry we made this blunder but in checking up our correspondence we detected it~ ·
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With best wishes,
Very sincerely,
WILLIAM C. ROWLAND, INC.
President
WC:R:HEW
page 613 rST A TE OF VIRGINIA,
COUNTY OF AUGUSTA, T-Wit:
I, E. S. Bumgardner, a Notary Public for the County of
Augusta, in the State of Virginia, hereby certify that the
foregoing depositions were taken at the time and place and
for the purpose set forth in the caption thereof.
My Commission expires on the 28th day of February,
1943.
Given under my hand this the 9th day of October, 1939.
E. S. BUMGARDNER
Notary Public, Augusta
·County, Virginia

page 614rIN THE CORPORATION COURT FOR THE
CITY OF STAUNTON, VIRGINIA.
WILLIAM G. KABLE'S EXECUTORS,

v.
''\VILLIAM G. KABLE'S TRUSTEES.

ON PETITION OF WILLIAM G. KABLE, IL, vs.
.
. - ·- . GILPIN WILLSON, SR.
DEPOSITIONS, taken before me, E. S. Bumgardner, a
·~Notary ·Fablic,.:.in~-and for .the ··county of Augu.sta~ in the

I
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State of Virginia, by consent of counsel for the Petitioner
and Defendant, on Monday, October 9, 1939, between the
hours of 11 :00 A. M. and noon, in the office of J. M. Perry,
Attorney, in the Masonic Temple, in the City of Staunton,
Virginia, to be read as evidence on behalf of the Defendant,
Gilpin Willson, Sr., in the chancery cause now pending in
the Corporation Court for the City of Staunton, under the
style of William G. Kable's Executor~ v. William G. Kable's
Trustees.
PRESENT:

Joseph I. Nachman, Attorney for Petitioner;
J. M. Perry, Attorney for Defendant.

page 615 ~ Stipulation: It is stipulated by and between
counsel for the Petitioner and the Defendant that
the actual introduction of Minute Books of the Staunton
Military Academy by the Secretary in person is waived; and
that, in lieu thereof, the Minute Books themselves may be
used; and that the copies of certain Minutes mentioned below are true copies of the Minutes, or portions of the Minutes, as set forth therein, and are used as such in evidence:
( 1 ) Minutes of the meeting of the Board of Directors
of Staunton Military Academy, held on March 20, 1917;
( 2) Minutes of the meeting of the Board of Directors
of Staunton Military Academy, held on July 14, 1920;
( 3) Minutes of the meeting of the Board of Directors of
Staunton Military Academy, held on May 29, 1933;
( 4) Extracts from Minutes of the Annual Meeting of
Stockholders of Staunton Military Academy, held on July
18, 1933;
(S) Extracts from Minutes of the meeting of the Board
of Directors of Staunton Military Academy, held on July
18, 1933;
(6) Extracts from Minutes of the Annual Meeting of the
Stockholders of Staunton Military Academy, held on July
17, 1934.
page 616~ (7) Extracts from the Minutes of the meeting
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o.f the Board of Directors of Staunton Military Academy,
held on July 17, 1934.

Mr. Perry:

Defendant rests his case.

1,age 617 r At a meeting of the Board of Directors of the
Staunton Military Academy, held on the call of
the President after due notice to all of the Directors, ·at
Staunton, Virginia, on March 20, 1917, the following mem-·
hers were present :
William G. Kahle,
Gilpin Willson,
Thos. H. Russell,
T. G. Russell,
being a majority of the Board and a quorum.
The President stated that the object of the meeting was
to authorize the proper officers of the Company to execute
a new bond, with proper surety, as required by the regulations of the War Department of the United States, in order
to obtain certain additional new equipment and supplies under the regulations of the said department. ·
On motion of Thos. H. Russell, seconded by Gilpin Willson, the following resolution was unanimously adopted :
Whereas this corporation heretofore has executed and
delivered a bond, with proper security, payable to the United
States of America, conditioned that the corporation will fully
insure, take good care of and safekeep and account for any
and all ordnance and ordnance stores to be issued to the
Staunton Military Academy, and will, when required by the
Secretary of War, duly return the same within thirty days,
in good order, to the Chief of Ordnance, United
page 618 rStates Army, or such other officer of person as the
Secretary of War may designate to receive them;
and
Whereas the corporation has applied for certain additional
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ordnance and ordnance stores and it is necessary to execute
and deliver the bond of the corporation, with proper security
thereon, payable to the United States of America, in such
penalty as may be required by the War Department, with
condition according to law:
NOW, THEREFORE, BE IT RESOLVED, that the
corporation do execute and deliver its bond, with proper
security thereon, payable to the United States of America,
in the penalty of Eight Thousand Dollars, or such other sum
.as may be required by the War Department, conditioned
.that the authorities of this corporation shall take good care
-tJf, insure and keep insured against loss to the United States
and safekeep and account for all property of the United
States issued or to be issued to this institution under authority of the statute "in such case made and provided, not exceeding in value the penal sum of said bond, and shall, when
required by the Secretary of \Var, return to the War Department all of said property so issued, except such property
·as shall be consumed under authority of Sec. 47 of the Natfonal Defense Act, approved June 3, 1916, within thirty
·days, in good order and condition, reasonable wear expected.
RESOLVED FURTHER that Wm. G. Kahle,
·page 619 rPresident of the Corporation, and Thos. H. Russell, Se~retary, be, and each of them is hereby
authorized, empowered and directed to execute the said
·,bond for and on behalf of the Staunton Military Academy,
:affix and attest the corporate seal thereto, and deliver the
same to the authorities eonstituted by the ·war Department
to receive the same.
,
On motion of Thos. H. Russell, seconded by Gilpin Willson, the following reso1ution was unariimously adopted:
RESOLVED that Thos. H. Russell, Secretary of the
Staunton Military Academy be, and he is hereby designated, authorized and empowered to sign all property papers for the
institution and account for the property in the name of ·and
for the institution which may be delivered to the institution
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by the Secretary of War or the War Department of the
United States, under the provisions of the statute in such
case made and provided.
Th~re being no further business, the meeting adjourned.
W. G. KABLE
President.
THOS. H. RUSSELL
Secretary.
page 620r

:'

1
-
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MEETING OF DIRECTORS.
July 14th, 1920.

The Board of Directors of Staunton Military Academy
met at twelve o'clock A. M., July 14th, 1920, at the office
of J. M. Perry, in Staunton, in pursuance of the call of
Thos. H. Russell, Vice-President. There were present
Messrs. Thos. H. Russell, Gilpin Willson and Wm. H. Steele,
being a quorum.
Col. Thos. H. Russell presided and Mr. Wm. H. Steele
acted as Secretary.
The object of the meeting was stated to be the election of a
director in the place of Col. Wm. G. Kahle, lately deceased,
and elect Col. Kable's successor as President, as well as to
fill any other vacancies in the office of the Corporation, and
to take such other steps concerning the business of the Corporation as might seem proper.
On motion of Gilpin Willson, seconded by Wm. H. Steele,
Thos. H. Russell was elected President for the unexpired
term as President of Col. Wm. G. Kahle and until his successor may be elected. Thereupon, Col. Russell not voting,
he was unanimously elected President. And Col. Russell
having resigned his office as Vice-President immediately
prior to his election as President, Mr. Gilpin Willson was
nominated by Mr. Wm. H. Steele to be Vice-President of
the Corporation to fill the unexpired term of Col. Thos. ~.
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Russell, resigned, and until the election of his
page 621 rsuccessor. Thereupon, Mr. Willson not voting,
he was unanimously elected Vice-President of the
Corporation.
And Thos. H. Russell having resigned the office of Secretary immediately prior to his election to be President, Mr.
Wm. H. Steele was nominated by Thos. H. Russell to be
Secretary of the Corporation for the unexpired term and
until his successor is elected. The nomination being duly
seconded, Mr. Steele not voting, was unanimously e]ected
·
Secretary.
W. C. Rowland thereupon was nominated by Col. Thos.
H. Russell to be a Director of the Corporation for the unexpired term of Col. Wm. G. Kahle and until his successor
is elected. The motion being duly seconded, Mr. Rowland
was unanimously elected a Director.
Upon the suggestion of Mr. Steele, the present Treasurer,
the following resolution was unanimously adopted:Be it resolved that the Treasurer of the Corporation be
required to execute a bond in favor of the Corporation, with
good corporate security thereon conditioned, for the faithful
performance of his duties as treasurer, in the penalty of
.$10,000.00.
.Resolved further that the Corporation do bear the costs
(Of procuring a~d maintaining corporate surety upon such
.bond.
The stock-holders having adopted a resolution
:page 622 rauthorizing tlie appointment of an Executive
Committee of the Board, it was unanimously re:golved that Gilpin Willson, Thos. H. Russell and Wm. H.
5teele, be, and they are, appointed the Executive Committee
10£ the stockholders at the meeting held on this day.
The Treasurer was authorized to sign all checks of the
·Corporation, such signature to be in the name of Staunton
·.Military Academy, by the Treasurer.
It was unanimously resolved that any and all notes and
.renewals _ther.eof shalL.be signed with the name of the .Cor-
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poration by its President and countersigned by the Treasurer, and the President and Treasurer, respectively, and
authorized and empowered so to make and deliver all necessary notes and renewals thereof.
On motion it was unanimously resolved that the action of
Wm. H. Steele, Treasurer, in advancing to Mrs. Eleanor· R
Kahle, widow of Col. Wm. G. Kahle, various amounts shown
by his books, as advanced between July 5th, the date of
Col. Kahle' s death, and the present time, be and it is approved.
On motion Col. Russell not voting,-Col. Thos. H. Rus:t"
sell was unanimously elected Principal of the School conducted by the Corporation, to hold office until the next
regular annual stock-holders' meeting, with all the power
heretofore vested in such Principal, ·including that of employing, and, when necessary dismissing teachpage 623 ~ers and instructors, his action as Principal, when
reasonably necessary, to be reported to the Board
of Directors, for their consideration and action.
The matter of salary of the Principal was left open, hereafter to be determined in the manner provided by Col.
Kahle' s will.
The matter of compensation of the Board of Directors
was also le£ t for future consideration.
On motion the meeting adjourned.
THOS. H. RUSSELL (Sgd.)
PRESIDENT.

Vv.

H. STEELE (Sgd.)
SECRETARY.

At a meeting of the Directors of Staunton Military
Academy held on May 29th, 1933, there were presentpage 624~ MEETING OF BOARD OF DIRECTORS.
Gilpin Willson
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William H. Steele
Witliam C. Rowland

The following Minutes were made :
Gilpin Willson· was elected Chairman of the Board of
~l'rustees, Chairman of the Board of Directors and Chairman of the Executive Committee of the Board of Directors.
· Owing to the death of our President, Colonel Thomas
H. Russell, it was decided that until further action all of
·the executive duties of our late President shall be assumed
by Gilpin Willson, the Chairman of the Board of Directors.
Gilpin Willson and William H. Steele were appointed a
Special Committee 011: Scholarships for the coming school
year-1933-34, with full authority to decide as to the nu~ber
·of and the financial concessions allowed by such scholarships.
Said Gilpin Willson and William H. Steele are also authorized to make any reductions they may deem wise or necessary,
to present or prospective patrons.

. .

GILPIN WILLSON (Sgd.)
Chairman of Board of Directors.

·W. H. STEELE
Secretary.
page 625. r

.Extracts from Minutes

ANNUAL MEETING OF STOCKHOLDERS
July 18, 1933.
The regular annual meeting of the stockholders of Staunton Military Academy was held at ten o'clock A. M., July
18th, 1933, at the office of the Company in the City of
Staunton.
The meeting was called to order and upon motion Wm. C.
Rowland was elected chairman and Wm. H. Steele secretary.
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The Secretary reported to the meeting that 723 shares of
capital stock were present, being all shares outstanding,
represented in' person by vVm. C. Rowland, Gilpin Willson,
Mrs. Eleanor E. Whitehead and Wm. H. Steele, survivors
of themselves and Thomas H. Russell, trustees under the will
of Wm. G. Kahle, dec'd. A quorum being present, the business of the meeting was _proceeded with.
·
The election of officer.s a~~ directors P!=!ing entered upo°'
it was uanaimously resolved that for the present the office
of vice-president shall remain u~filled. Thereupon the following nominations of officers and directors were made :
OFFICERS.
President,
Secretary,
Treasurer,
page 626r

Gilpin Willson;
Vvm. H. Steele;
Wm. H. Steele~.

DIRECTORS.
Wm. H. Steele;
Gilpin Willson;
Wm. <;. Ro~land;
Mrs. Eleanor E. Whitehead;
_
Lawther J. Whitehead (25 Oak Lane, Richmond)

There being no other nominations, on motion the Secretary
,;vas directed to cast the vote of all shares of stock in favor
of each of the above nominees to the office or offices for
•which he has been nominated, and the vote so being cast by
the Secretary and reported, the Chairman declared that each
. of the above nominees ~ad been unanimously elected to the
. .office or offices to which he had· been nominated, to serve until the next annual meeting of the stockholders or the ele(.':-tion of his successor.
On motion the question of_ the salary of the president WcJ.S
referred to the Board of Directors for its action.
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On motion it was resolved that during the ensuing year
the directors resident in Staunton will receive no per diem
fee for attending director's meetings, this to apply as well
to meetings of the Executive Committee, but that the expenses of directors residing elsewhere than Staunton in
attending such meetings be paid by the company, and the
Board of Directors, in its discretion, may provide them a per
diem allowance.
WILLIAM C. ROWLAND (Sgd.)
· Chairman.

W. H. STEELE (Sgd.)
Secretary.
page 627r

Extracts from Minutes

MEETING OF BOARD OF DIRECTORS
July 18, 1933.
A meeting of the Board of Directors of.Staunton Military
Academy was held on July 18th, 1933, at eleven o'clock a.m.,
immediately after the adjournment of the annual stockholders' meeting.
Four of the five directors were present; namely, Messrs.
Gilpin Willson, Wm. C. Rowland, Wm. H. Steele, and Mrs.
Eleanor E. Whitehead, Mr. Lawther J. Whitehead not yet
having accepted the office of director, the President presiding
and the Secretary acting as such.
The reading of the minutes of the meetings of the Board
of Directors and of the Executive Committee since the meeting held July 18th, 1932, on motion was waived, and on motion, duly seconded, the minutes as signed were severally
approved.
On motion of Mr. Rowland, seconded by Mrs. Whitehead,
Gilpin Willson, Wm. H. Steele and Mrs. Eleanor E. White-
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head were designated as the Executive Committee of the
Board of Directors to serve during the ensuing year, no
additional compensation to be paid to ·them during the year
for their services as members of the Committee.
On motion of Mr. Rowland, seconded by Mrs.
page 628 rWhitehead, Mr. Willson not voting, the annual
salary of the President of the Academy for the
fiscal year 1933-1934 was fixed at $5,000., payable monthly,
and the salary of Wm. H. Steele as Secretary and Treasurer
oi the Academy for the same fiscal year was fixed at $4,800.,
payable monthly.
GILPIN WILLSON ( Sgd.)
President.

W. H. STEELE (Sgd.)
Secretary.
page 629r

Extracts from Minutes
Annual Meeting of Stockholders
of
Staunton Military Academy
July 17, 1934.

The regular annual meeting of stockholders of Staunton
Military Academy was held at. 10 :00 a. m. July 17, 1934, at
the office of J. M. Perry in the City of Staunton.
The meeting was called to order and on motion William H.
Steele was elected chairman and William C. Rowland secretary.
The secretary reported that 723 shares of stock. were pre~
sent, being all the shares outstanding, represented in person
1,y Gilpin Willson, Mrs. Eleanor E. Whitehead, William H.
Steele and William C. Rowland, survivors of themselves and
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._

Thos. H. · Russell, trustees under the will of William G.
K able, de~' d.
-

-

On motion, duly seconded, it was unanimously resolved
that only four directors be elected at this meeting, the office of the fifth director being left vacant, so far as this meeting is concerned.
The election of officers and directors to serve for the ensuing fiscal year and until the election and qualification of
their successors being entered upon, the following nominations were made :
page 630r

OFFICERS.
President,
Treasurer,
Secretary,
Assistant Secretary,

Gilpin Willson;
William H. Steele;
William C. Rowland ;
William H. Steele;

DIRECTORS.
Gilpin Willson
Eleanor E. Whitehead
William H. Steele
William C. Rowland
·There ·being ~no ·other nominations the secretary was di. rected to cast the vote of all the shares of stock in favor
:of each of the above nominees to the office or offices to which
.he has been nominated, and the vote being cast, the chairman
-·declared that each had been unanimously elected to serve
···until the next annual meeting of stockholders or the election
.of his successor.
The matter of salaries of officers was referred to the
:Board of Directors.
GILPIN WILLSON (Sgd.)
... .Chairman.
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Secretary.
WILLIAM C. ROWLAND (Sgd.)
page 631 ~

Extracts from Minutes
Meeting of the Board of Directors
of
Staunton Military Academy
July 17, 1934.

A meeting of the Board of Directors of Staunton Military
Academy was held at the office of J. M. Perry in the City of
Staunton at 10 :30 o'clock a. m. immediately after the adjournment of the annual stockholders' meeting.
All of the directors were present, namely: Gilpin Willson,
William H. Steele, Eleanor E. Whitehead and Willic~.m C.
Rowland, the president presiding and the secretary acting
as secretary.

. .................... .

On motion duly seconded, the. salaries' of the officers of
the company for the ensuing year were fixed as follows, each
officer whose salary was so fixed abstaining from voting
upon his own salary :
To the President,
$2,500. payable monthly;
To the Treasurer,
4~800. payable monthly;
the ·secretary, assistant secretary and the directors to serve
without salary, except that actual traveling expenses of each
director in attending a meeting are to be reimbursed to him
by the Academy upon his rendering an itemized statement
ci such expenses.
WILLIAM C. ROWLAND ( Sgd.)
Secretary
page 632~STATE OF VIRGINIA,
COUNTY OF AUGUSTA, to-wit:
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I, E. S. Bumgardner, a Notary Public for the County of
Augusta, in the State of Virginia, hereby certify that the
foregoing depositions were taken at the time and place and
for the purpose mentioned in the caption thereof.
My Commission expires on the 28th day of February,
1943.
Given under my hand this the 9th day of October, 1939.
E. S. BUMGARDNER
Notary Public,
Augusta County, Virginia.
Costs of depositions : Chargeable to Defendant, Gilpin
"'Nillson, Sr., Staunton, Va.
Payable to E. S. Bumgardner, N. P., Staunton, Va.
1939.
Oct. 9th, To taking and transcribing depositions taken on
$2.00
this date, 5 pages at $.40,
(Note: Total amount chargeable to Defendant is $67.30.
See Account, page 392, Vol. II., $65.30, paid)
·
;page .633 r

STIPULATION OF COUNSEL

:Counsel for the defendant Gilpin Willson having notified
!eounsel for the petitioner William G. Kahle, II of his intention to apply to the Clerk of the Corporation Court of the
<City of Staunton for a transcript of the record in the above
.entitled matter pending in said court, in order to present a
·petition for an appeal from and supersedeas to a final decree
,entered therein at the May term, 1940, it is stipulated by and
between the counsel for the petitioner and the defendant
,respectively that the original exhibits recited below shall be
·Certified by the Clerk with the record and form ·a part of
ithe transcript thereof.
And it js ..further stipulated J:>y and between. the same
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counsel that said original exhibits may be used by either
party before and in the appellate court, should an appeal
from and supersedeas to said decree be granted and perfected, as if such exhibits were actually printed with the record of said cause, the intention of the parties being by this
stipulation and such use of said original exhibits, to avoid
the expense of copying and printing said exhibits as a part
of the record and as well to avoid encumbering the record.
The exhibits ref erred to are:
( 1) Certain depositions of Gilpin Willson taken respectively on March 9, April 21, and April 26, set forth at large
at pp. 125-147, inclusive, of the printed record
page 634 ~next ref erred to, and the deposition of said witness in the same cause taken on March 8, 1938,
shown at large in the same printed record at pp. 407-429,
inclusive, the said depositions having been taken and ·filed in
the matter of the petition of William H. Kahle (William G.
Kahle, II), Eleanor H. Miller and Staunton Military Acad~my vs. William C. Rowland, pending in said court and
appearing as aforesaid in printed record No. 2117 of the
·Supreme Court of Appeals of Virginia, at Richmond, in the
appeal of William C. Rowland v. William H. Kahle, et als.
from the said Corporation Court of the City of Staunton.
(Note: To the introduction by the petitioner of said depositions in evidence the defendant objected, the grounds of
his objection being stated in the transcript of record and in
the aforesaid decree entered at the May term of said court,
1940.)
(2) Printed Record No. 2117 of the Supreme Court of
.Appeals of Virginia at Richmond in the case of William C.
Rowland v. William H. Kahle et als.
(Note : · The introduction by the petitioner of said record
in evidence was objected to by the defendant Gilpin Willson,
the grounds of his objection being stated in the transcript of
the record and in the aforesaid decree at the May term,
1940.)
{ 3) Thirteen several reports of audits of Staunton Mili-
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tary Academy by Stockwell, Wilson & Linvill, and by Wil&on, Linvill & Parry, respectively, certified public accountants, introduced in evidence by the defendant Willson, being
reports of audits for each successive fiscal year of said
Academy from 1920 to 1936, inclusive, the same being the
reports of audits m~tioned in the aforesaid depage 635 ~cree entered at the May term, 1940 of said
court.
Given under our hands this 3rd day of June, 1940:
JOS. I. NACHMAN
Counsel ~or William G. Kahle, II.
R. GRAY WILLIAMS &
J. 1\$: PERRY
.
Comisel for Gilpin Willson.

.

page 636~ OPINION OF THE TRIAL COURT
Petitioner seeks to recover from the defendant in that he
(defendant) violated the duties as Trustee under the will of
,Villiam G. Kahle, deceased, and as Director of Staunton
Military Academy, in the following alleged acts:
· I tern 1. Sold to· the Academy drugs, paints, athletic supplies and other merchandise, to the extent of $90,000.00, out
of the drug store of which he is co-owner.
Item 2. All the banking of the school was at the National
Valley Bank, of which he "is Vice-President and Director."
Itetn ..3. Placed "practically all the insurance upon the
trust property" with W. J. Perry Corporation, in which he
was a stockholder and director.
Item 4. Placed "practically all the . printing with McOure Company," of which he was stockholder and director.
Item 5. Placed all cleariing·of uniforms with Woodwards
Cleaning and Dyeing Works, Incorporated, in which defendant was stockholder and director.
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Referring to above Item 1, 2, 3, 4, and 5, alleging: "All
this business was placed and sales made to the school, without
competitive bidding or consideration as to whether
page 637 ~or not goods or services of a similar nature and
quality could have been obtained from others at
a more reasonable price, and without any consideration by
the Board of Directors", and that the sales of the drugs~
paints, &c, were at exorbitant prices and far exceed retail
values, and resulted in profit to defendant of "many thousands or perhaps hundreds of thousands of dollars".
Item 6. That "William C. Rowland, one of the trustees
and one of the directors, since the beginning, has sold to his
trust military uniforms to the extent of approximately $1,200,000.00, under secret agreement with Thomas H. Russell,
·whereby said Russell received a commission or bonus of 6%
of the gross sales made to the school by Rowland;. this situation, though' unknown to the Trustees and Directors, other
.than Rowland, Russell and defendant, was admittedly known
·t,) and approved by defendant; charging that because of this
knowledge and approval defendant is equally and jointly
'liable · "with said Rowland for his (Rowland's) improper
dealings with said Staunton· Military Academy".
Item 7. While the will of William G. Kahle specified "the
compensation to be paid to the persons managing his estate
at x x ($200.00) per year each, that in order to get around
this provision, early in the trust, an executive com. page 638 ~mittee was formed consisting of this defendant,
·
Thomas H. Russell and W. H. Steele (meaning
. of the Board of Directors of ·Staunton Military Academy),
· voting 'themselves salary x x ( $2500.00 per annum each".
This sum was received by defendant each and every year
··from i920 to 1933, both inclusive, "with exception of those
\years that a· flat· ten or fifteen per cent reduction was taken
! hy the entire ·personnel of the Academy in order to curtail
"(·xpenses". In the year 1930 or '31, the Directors vote,d
r:thernselves arf .additional salary of One Thousand Dollars

a
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($1,000.00) per year each. Defendant was elected president
of the corporation in 1933 and served till Jttly, 1937, during
which years he received a salary ranging as high as Five
Thousand Dollars as president.
Charging that it was improper and illegal for defendant,
"due to his trusteeship" to receive any compensation for his
services as Executive Committeeman, Trustee, Director, or
President, other than that specified in the will, "and that the
$aid defendant holds the entire sum so received by him for
the use and benefit of those designated in this petition.
Item 8. Defendant, on numerous occasions, "sold to
his trust, bonds of a character not contemplated
page 639 rhy the statute in such cases made and provided,
which said sale of bonds has resulted in a loss to
the trust in an amount of something over Twenty-five Thousand Dollars x x not including interest upon defaulting investments. That is to say that defendant, without the knowledge of his co-fiduciaries, sold his own persona! bonds to the
trust, or Staunton Military Academy, certain of which bonds,
amounting in the aggregate to approximately Twenty Thousand Dollars x x, exclusive· of interest, have defaulted and
are practically worthless, resttlting in an enormotts loss to
the institution". ( Italics mine)
Item 9. Defendant, "without formal authorization by
the Board of· Directors, instructed the Treasurer of the
Staunton Military Academy, to loan to one A. T. Cooksey
the sum of x x ( $250.00) on the personal note of the
said A. T. Cooksey, without requiring security therefor, the
said defendant initialing said note for the purpose of showing his authorization". This note was renewed October 1,
1936, for the sum of $200.00, curtailed January 18, 1937, by
$50.00, but balance claimed to be worthless.
Item 10. At a meeting of the Executive Committee of
the Directors of the Corporation ( Staunton Military
Academy) on September 27, 1920, a resolution
page 640 rwas adopted resolving that the life of the President (Thomas H. Russell) be insured for the sum
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cf $50,000.00. This insurance was effected and the entire
premiums paid by the Corporation, but 20% of the face
amount, or $10,000.00, was made payable to Mrs. Thomas
H. Russell as beneficiary. Petitioner charges that this action was nothing short of a gift to Mrs. Russell of the trust
property which the defendant was charged with preserving.
The prayer of the petitioner is: That he be permitted
· to file his petition in the cause of William G. Kable's Executors v. William G. Kable's Trustees; that Gilpin Willson,
~r., be made defendant, both in his individual capacity and
in his capacity as Trustee under the will of William G.
Kahle; "that all proper accounts may be directed and all
proper inquiries made into the transactions of the said Gilpin
Willson, Sr., with the trust estate; that the said Gilpin Willson, Sr., be removed from his office as one of the Trustees uncier the will of William G. Kahle, deceased, and that he be required to account in this cause for all profits or emoluments
made and derived by him from his dealings with the Staunton
Military Academy, or the trust created under the will of
'Nilliam G. Kahle, as well as to make good the losses sustained by reason of his improper transactions therewith upon the several items herein before set out; that
page 641 rjudgment also be entered against Gilpin WillsOtJ,,
Sr., for such amount as may ultimately be found
to be due and owing from William C. Rowland to the Staunton Military Academy, and/or the trust estate for the said
Rowland's improper dealings therewith, said judgment to be
discharged, however, upon payment either by Rowland or
Willson"; and for further and general relief.
Items 2, 3, 4, and 5 were practically disposed of in my
opinion on demurrer to the petition. ( Page 12)
However, from the evidence now before me, I see nothing
to sustain the charges made. Willson was in no way connected with the W. J. Perry Corporation, nor with the McCure Company,· since prior to the death of Kahle. His
connection with Woodward's Cleaning and Dyeing Works
was not personal but on behalf of the Kahle estate and the
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Academy. I deem it unnecessary to discuss further the
charges made in these items. The evidence fails to sustain
the allegations, even if the allegations rnay be sufficient in
law.
Item 7 has been disposed of by the decree heretofore entered sustaining the two pleas of res judicata filed thereto,
except as to that portion of this item relating to the payment
from
to Willson of salary as President of the Corporation
1
July 1, 1933, to June 30, 1937, which, as shown by the evidence, was as follows: 1933-4, $5,000.00; 1934-5, $2500.00;
1935-6, $2500.00; and 1936-7, $2500.00.
page 642} This then leaves this portion of Item 7 and
Items 1, 6, 8, 9, and 10 for consideration and
. detemination as the evidence may justify.
I tern 1. The facts relating to the charges contained in
this Item are about as follows:
At the time he assumed his duties as Trustee under the
will of William G. Kahle, deceased, and Director and officer
in the Corporation, Gilpin Willson was a half owner of Willson Brothers (Drug Company). Later, in 1924, he reduced
his ownership to a one-fourth interest, having given his son
one-half of his previous holdin·gs. As had been done during
the lifetime of William G. Kahle, owner of the entire capital
stock, the Staunton Military Academy continued to purchase
from said Drug Company practically all the paints, drugs,
athletic, and other supplies-exclusive of uniforms for
students and food-needed by ·it in and about the conduct
of its business, over the period. of years set out in the petition, amounting to a total of about $86,000:00, of which more
than $30,000.00 was for paints.
By resolution of July 31, 1920, a purchasing agent for
the Corporation was directed to be employed at a salary of
$3,000.00 per year. ·w. S. Morriss was employed as such
and took office August 20, following. According to the
testimony-which ·has :not been denied-of Steele and ·Morriss, Morriss was to· handle the purchases of all
page 643 }materials and ·SUP.plies _needed .by .the ~ Ac.ade~).t,
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except uniforms and food, and make requisitions to Steele,
Treasurer, for approval and payment.
Purchases of these supplies from Willson Bros. were made
without inquiry as to prices and request for bids from others:
while in some instances, where goods were "not purchasable" from Willson Bros., bids were asked and prices fixed
before buying. Morriss explains his actions in purchasing
t.he bulk of these supplies from Willson Bros.-in his testimony-without inquiry and bids from others, on the grounds
that when he took charge as purc~asing agent for the school,
he found that paints and other supplies were being-as for
years had previously been done by William G. Kahle-bought
from Willson Bros. and that he understood the school desired the account be kept with them, so long as prices were
reasonable and what -was wanted could be gotten there; that
persons representing paint manufacturers "at different times
solicited business and submitted prices; but there was no
great difference in their prices, as I recall"; that he listeried
to arguments of those selling competitor lines; "and, as far
as I was able to do so, compared them. I did not see we
<.:ould better ourselves in making a change. We had advantages from Willson Brothers we did not have in people shipping stuff in here". In reply to the questions ( page 10) he
says:

"Ql6. During your whole connection with the school as
Purchasing Agent and up to t\-ie year ending July 1, 1937,
has Mr. Gilpin Willson ever suggested to you in
page 644~any manner, shape or form that you should purchase anything for the Staunton Military Academy from him or his firm?
"A. No more than he has picked our line of supplies.

"Ql7. Has he ever suggested that you buy from him?
"A. I never had any pressure exerted on me.
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"Q18. Has any pressure been exerted on you to that effect by any official of the company, President Russell, Treasurer Steele, Mr. Rowland, or any memoer of the Executive
·
Committe?

"A. No, sir, not that I recall."
W. H. Steele, on page 21 of his de1wsition, in reply to the
inquiry as to the duties of Morriss'"-~ Purchasing Agent,
says: "he handled the purchases fci- the buildings and
grounds and repairs and renovations and books and stationery and such things, office supplies for the supply room; in
fact practically everything except uniform equipment"; and
that he (Steele), as Treasurer, audited, approved, and paid
the bills of the Academy; and that the goods purchased from
vVillson Bros. were "principally drugs, medicines of various
.,
kinds, paints and athletic equipment".
Of the purchases by the Academy to the amount, as shown
·ny the evidence, of $86,822.64 during the period involved,
·nearly one-half was for paints. The residue was for drugs,
medicines, and prescriptions for students. The larger items
:in the paint column of "W. H. Steele's Exhibit No. K"
seems to have been purchases in connection with
~page 645 ~new buildings. All paint purchases-whether
large or small-were made by Morriss, Purcha::;"Jng Agent, and approved and paid for by Steele, Treasurer.
The items under the column marked "hospital" in said
•exhibit include drugs and medicines. The column marked
·"athletics" covers purchases of athletic goods. Dr. Phelps
·was Medical Officer for the Academy from 1919 until the
session of 1934-5, when he resigned and was out for a year,
·but returned. When he first took charge, Colonel William
·G. Kahle was owner; "and he told me in the beginning, and
:gave me the authority, to buy what was necessary for the
·hospital department, and told me he ·wanted me to deal entirely with Willson Brothers. He gave as his reasons-I
~annot guote his. word~, but. the .idea. I .had. then and hav:e

Gilpin Willson, Sr. vs. William G. Kahle, II, et als. 651
now is that Mr. Gilpin Willson had clone so much for the
Academy that the Academy could not do enough for hir,n;
in fact, if it had not "been for Mr. Willson there probably
would not be an Academy; and I started dealing with Willson
Brothers." After William G. Kable's death he continued as
before. When he found he could get a better price from a
wholesale firm in Richmond, for supplies for hospital and infirmary use, he went., to Mr. Willson and was told Willson
Brothers could not meet the price named. He then bought
f'rom the R£climond ',firm.

From the evidence, it appears that practically all supplies
hought by the school-by Morriss, Phelps, and athletic coaches-were at a discount of 10% of prices to the public.
This was a concession made to all schools in
page 646 rStaunton, not only by Willson Brothers, but by
all merchants in Staunton. The allegation of the
Petition "that in a great many instances the sales of drugs,
paints, athletic supplies, etc., sold by the defendant to the
trust were at exorbitant prices and far exceed the retail value
of the prouct, taking into consideration its quality x x", is
not supported by the evidence. The sales to the Academy
of all these supplies appear to have been open, fair, and
honest. Purchases for the Academy were made on the requisition of the purchasing agents to Steele, Treasurer-a
member of the Executive Committee of the Board of Directors-who approved and paid for the same, without solicitation or pressure by or on behalf of Willson or Willson
Brothers.
Taking these and other facts disclosed by the record into
consideration, I shall attempt to apply the equitable rules
· governing the dealings by a trustee with his trust, so far as
they relate to the matters involved in the other items.
Justice Spratley, in the opinion in Rolwland v. Kahle,
recently decided by the Supreme Court of Appeals and now
·found reported in the advance sheets 6-S. E., 2d-p. 633, that
case being an appeal from the decision of this court on the
petition of Kahle v. Rowland, said:
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"It is difficult to state a rule broad enough to cover all
phases of the questions here involved. Text books, cyclopedias and the reported cases are filled with varying principles applicable to the special circumstances upon which the
··
several questions are based. To reconcile the cases
page 647 rcited would result in a torture of logic. We must
rely upon general principles of equity."
He further said :
"The authorities are agreed that a ·director of a private
corporation cannot directly or indirectly, in any transaction
in which he is under a duty to guard the interests of the corporation, acquire any personal advantage, or make any profit
··for himself, and if he does so, he may be compelled to account
therefor to the corporation. This does not mean that he may
not deal with his corporation or sell his property to the
corporation if the transactions are open, fair, and honest,
and the corporation is represented by competent and authorized agents. The unbending rule is that the director must
act in the utmost good faith, and this good faith forbids
placing himself in a position where his individual interest
clashes with his duty to his corporation. The purpose of
the law is to secure fidelity in the ~irector. If, in violation of
the general rule, he places himself in a position in which he
may be tempted, by his own private interest, to disregard
that of the corporation, his transactions are voidable at the
option of the corporation and may be set aside without showing actual injury. One who is entrusted with the business
of another cannot be allowed to make that business an object
of interest to himself." Citing Upton v. Produce Co. 147
Va. 937 and others.
"In applying the above rules, it is necessary to keep in
mind the distinction between the classes ' of cases where the
director sells to the corporation property which is his own
and. which he could otherwise dispose of if he thought fit,
and the class of cases where the officer makes a profit out of
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property belonging to his corporation. In the latter class,
the director is required to refund all profits made, while in
the former the transactions are not void, but voidable at
the option of the corporation."
He futher said:
"In Waddy v. Grimes, 154 Va. 615 x x the majority rule· is stated thµs : 'There is a distinction to be made
page 648 thetween transaction occurring directly between
a trustee and his cestui que trust, and those transactions in which the trustee deals with himself in respect to
the trust estate. The latter class of transactions are voidable
by the cestui que trust at his election without giving any
reason or alleging any fraud, or any advantage or inadequacy of price. But where the trustee deals directly with the
cestui que trust, the· transaction is not ipso facto voidable
at the election of the cestui que trust; but only prima fade
presumed to be invalid, which presumption may. be rebutted\"
Further, he says:
"In Virginia, we have held that, in administering the equitable remedies in a stockholders' suit to recover secret profits
from the officers of a corporation, the fundamental theory
upon which equity acts is that of restoration-of restoring
!th_e defrauded party primarily and tlle fraudulent party as ·a
necessary incident-to the positions which they occupied be.fore the fraud was committed." Upton v. Proditce Co.
Supra (147 Va. 937, 133 S. E. 580)
·. · In Hecksher v~ Blanton, 111 Va. 648, the court said:
··:.-·"It is not strictly" true that all profits made by agents or
.trustees belong to their principals, but only such as are there-- by diverted .from, or made out of, funds belonging to their
-:Principals. . They cannot· keep: as theii:- 9wn what rightly
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belongs to their principals, but in order for such result to
follow, the agency must be the proximate or direct cause
of the profit. The profit must be traceable to the agency
as its efficient cause, and not as a mere incidental occasion.
The principal cannot recover of the agent or trustee that
to which he was at no time entitled, and could never have
demanded."

In making the sales of supplies to the Academy, defendant was not selling to himself, neither was the partnership,
of which he was a member, selling to him. The transactions
were directly with the corporation ( Staunton Milipage 649 rtary Academy) through its authorized and competent agents. The supplies sold were the
property of the partnership and not of the corporation. I11
addition, all transactions appear to have been open, fair, and
honest. The evidence introduced fails to support the indirect charge of fraud made in the petition and rebuts the
claim that exorbitant profits were realized from said sales;
on the contrary the profits were reduced from profits ordinarily received, to the extent of 10% of the price to the public
generally, which was allowed on all sales. The mere fact
that bids were not taken as to all sales-in some cases this
was done both by Morriss and by Dr. Phelps-tmder the circumstances here is not sufficient to brand the defendant with
dealing unfairly with his trust. The dealings here are quite
different from the dealings between Rowland and Russell
and the Academy in the purchase and sale of uniforms.
The prayer for an accounting as to matters alleged in this
item is denied.
ITEM 7. ( Passing, for the time, Item 6.)
The matter for consideration relates to salary received by
defendant as President of the Corporation.
A careful consideration of the evidence introduced, the
several decrees heretofore entered by Judge Kerr in the parent cause-cited below-and the actions of the Board of Directors relating to the salaries paid to the officers and direc-

Gilpin Willson, Sr. vs. William G. Kahle, II, et als. 655
tors of the Academy, discloses the following facts and
equities upon which a just decision depends, as I
page 650 ~view it. ·
By its decree of November 10, 1920, entered in
the parent cause, in the "Sixth" paragraph thereof, the court
adjudged, ordered, and decreed as follows:

"It appearing to the court that the executive committee of
the Board of Directors of Staunton Military Academy consists of Gilpin Willson, Thomas H. Russell, and William H.
Steele, all of whom are of the testamentary trustees of William G. Kahle, deceased, and of whom Thomas H. Russell
and Gilpin Willson are executors, and that the said Thomas
H. Russell and Gilpin Willson, on account of the positions of
trust so held by them, are embarrassed in fixing the compensation to be paid to the members of said Executive Committee by Staunton Military Academy by way of compensation
for their services in conducting the affairs of said corporation as such Executive Coinmittee; that the duties of said
Executive Committee are such and business of said Corporation is of such magnitude as to require constant attention and
service from the Executive Committee, and that it is proper
in this cause that the court consider and determine the
propriety of the members of said Executive Committee accepting compensation for their services as such, as well as
the amount which properly they may so receive; that the
said Gilpin Willson, Thomas H. Russell, and William H.
Steele, members of such Executive Committee may with
propriety receive for their services x x a sum not exceeding
S2500.00 each, annually, to be paid by the Corporation so
long as stich services are rendered ; the decree of the court
in this respect being intended merely to determine the
propriety of said. Executive Committee directing such payment to its members, and the amount at which such payment
shall be fixed for the current year, and not to prescrive what
action shall be taken by said Executive Committee, or to
limit its discretion in the conduct of the affairs of said Corporation."
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' This salary was paid to Defendant and the other members
of the Committee each year and that was all that
page 651 ~was paid them-either as members of said Committee or as Directors of the Corporation-until
after the entry of the decree of December 4, 1930, hereafter
quoted from.
No salary whatever was· paid to anyone for services as
Director of the Corporation .until after the entry of said
decree. However, salaries were paid to Thomas H. Russell,
as President, and to W. H. Steele, as Treasurer and Secretary of the Corporation; that to Russell being $5,000 annually-these are not involved here.
The Court; by its decree of December 4, 1930, upon the
petition of Gilpin Willson, William C. Rowland, Thomas H.
Russell, and William H. Steele, four of the five Trustees un·der the will of William G. Kahle, deceased, decreed as follows;
"It appearing from the said petition and from certified
extract minutes of a meeting of the Board of Directors of
Staunton Military Academy, held on November 10th, 1930,
x x that the said Board has resolved to pay to each of the
directors an annual salary of $1,000 so long as the annual net
income of the corporation before payment of fe~eral and
.state income taxes is in excess of $50,000.00 and to increase
by the sum of $500.00 annually the compensation paid to the
chairman of the Executive Committee of said Board, and it
.further appearing to the Court from said petition, as well as
.from the reports of audit of the accounts of said corporation,
.that rto compensation to this time has been paid to the said
directors, as such, their services to the Academy, except in
· the case of the Executive Committee, having been gratuitous,
.the court is of opinion and doth adjudge, order and decree
that in view of the financial result to the corporation of the
services of said directors and ·of the· results which
page 652 ~may be expected f~om ·a continuance· .of: sueh
services it is proper that the compensation . S:o
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awarded be paid, subject to the conditions expressed in said
· re-solution, although the said directors are also trustees under
the will of William G. Kahle, dec'd."
From Steele Exhibit No. C, found on page 110 of his
deposition, it appears : that acting under the provisions of
the decree of November 10, 1920, Defendant was paid the
annual sum of $2500.00 as member of the Executive Com. mittee for the years 1920 to 1930, both inclusive. For the
year 1931, following the entry of the decree _of December 4,
1930, he was paid $2500.00 as a member and $500.00 as
chairman of said Committee and $1,000 as Director, making
a total salary of $4,000.00 for that year. For the years
1932 and 1933; all salaries were reduced because of the
effects of the depression on the income of the Academy. For
1932, Willson was paid only $2862.50, and for 1933 only
~2396.25 for .his services; all years beginning July 1 and
ending June 30 following.
At the annual meeting of the stockholders held July 18,
1933, the death of Thomas H. Russell on May 26, 1933, was
noted and defendant was elected President of the Corporation, and by resolution the question of his salary was referred
to the Board of Directors and the following resolution
atlopted:
"On motion it was resolved that during the ensuing year
the directors resident in Staunton will receive no per diem
fee for attending directors' meetings, this is to apply as well
to meetings of the Executive Committee, but that the expenses of directors elsewhere than Staunton in attendinK
such meetings be paid by the Company, and the
page 653 rBoard of Directors, in its discretion, may provide
them a per diem."
The meeting of the Directors immediately followed this
stockholders meeting. At that meeting, the directors fixed
the salary of the President for fiscal year- 1933-34 at $5,-
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000.00 and that of Steele, as Secretary and Treasurer, at
$4,800.00. Thomas H. Russell had been receiving, as President, $10,000.00 a year.
Willson, as President, was pai_d the $5,000.00 for said
year but thereafter only $2500.00. During these years,
nothing was paid him as member of· the Executive Committee or as Director.
If Judge Kerr thought it proper in all respects for the
three members of the Executive Committee each be paid
$2500 per year for the services, and he did so adjudge by his
decrees of November 10, 1920, and of December 4, 1930,
and, in addition, by the last named decree, for the reasons
therein stated, ordered the additional sum of $500.00 to be
vaid the chairman of the committee, and that each director,
including the directors on said committee, should receive
'.$1,000.00 per year, upon the condition named, as petitioned
:for by the Trustees; and thereafter the payments of salaries
,to the members of the Committee and Board of Directors
were abolished by the Trustees as stockholders; and the bur.den of. carrying on the business of the Academy was placed
.upon defendant, as President, after the death of Russell, as
·was apparently done, thereby eliminating at least
page 654}$7500.00 annually from the costs of running the
business; is it reasonable to believe that if the
matter had been presented to the court, the court would have
1refused to ratify the action of the Board in fixing and paying
the aforesaid salaries to .defendant? Actually the court, by
its decrees of November 10, 1920, and December 4, 1930,
.had authorized the payment to defendant, as member of the
Executive Committee, $2500.00 of the $5,000.00 for the
year 1933-34, and the whole of the salary of $2500.00 paid
· for each of the years 1935, 1936, and 1937.
The prayer of the petition for an accounting on this item
·must, for the reasons set out above, be deriied.
ITEM 8. This involves the purchase or a number of
·bonds by the Academy out of the funds reservecl ;for de_preciation &c. The_petition all~ges that said bonds.-:w.er.e .of
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a character "not contemplated by the statute" ( evidently
Code Sec. 5431 ) , and were "the own personal bonds" of
defendant. However, the proof introduced shows that the
bonds as to which the attack is made are those executed by
others and alleged to have been personally owned by defendant and sold by him to the Academy. These bonds were paid
for by checks of the Staunton Military Academy by W. H.
Steele, Treasurer, payable to the order of defendant.
These checks, in the order introduced in evidence, ( Steele
Exhibits D, E, F, G, and L) are as follows:
page 655 r

D-Dated December 30, 1929-marked
"For 2 bonds" . . . . . . . . $2,000.00
Interest . . . . . . . . . . . . . .
34.17 $2,034.17

E-Dated October 17, 1929-marked
"For Commercial Credit Bonds
Investment . . . . . . . . . . . . . $10,000.00
Interest . . . . . . . . . . . . . . . .
276.66

10,276.66

F-Dated August 6, 1929-marked
"For Bonds"
Investments . . . . . . . . . . . . . . $5,000.00
Interest . . . . . . . . . . . . . . . . .
50.42

5,050.42

G-Dated February 28, 1930--marked
"For Bonds"
Investments . . . . . . . . . . . . . . $1,000.00
Interest . . . . . . . . . . . . . . . . .
6.87

1,006.87

L-Dated September 9, 1929-marked
"For Bonds"
Investments . . . . . . . . . . . . . $10,000.00
Interest . . . . . . . . . . . . . . . .
220.00

10,220.00

Total par value - $28,000

+ Interest,

$588.12 = $28,588.12
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Check D covered two bonds: one of Seaboard Mor:tgage
Company for $1,000--this bond was sold by the Academy
,vithout loss-the other was bond of Brooklyn Post Office for
$1,000. This last bond is still held by the Academy after
a new bond at lower rate of interest was exchanged therefor. When purchased, the security therefor was a contract
by t4e · United States Government to pay a certain amount
of rental for a certain number of years for the building.
Later, the Government repudiated the contract
page 656 ~and bonds fell in value. The evidence does not
disclose the present value-other that it is said
to be practically worthless.
Check E covered the purchase of $10,000.00 par value
of Commerical Credit Bonds~ These were sold by the Acadeniy at no loss.
Check F was for $5,000 bonds of Maryland Mortgage
National Title Company. Default in interest payment was
made June 1, 1933. On March 20, 1935, it was exchanged
for Maryland Income Bond for $1250.00 and fifty shares
of stock of that company. No income has been received
since the interest period preceding the above named default.
Check G covered bond of ·First National Company. This
was purchased by the Academy February 28, 1930. On
April 22, 1930, after default in interest was made, it was
sold to Willson without loss to Academy.
Check L covers $10,000.00 National Bond and Mortgage
Company bonds. As shown by the audits of the Academy's
business, 1932-33 and 1933-34, were exchanged for bonds
of National Consolidated Bond Corporation, same par, but
interest rate only 2-5.
From the foregoing, the only bond which Willson admits
was owned by him and now held by the Academy is the
Brooklyn Post Office bond covered in Check D. _
The last audit before me, as of June 30, 1936 shows
that at that time the Brooklyn Post Office bond was, and
is now, covered by "Certificate of Deposit No. 13, Postal
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Service Building", and it therein listed at net value of
$1,000.00.
page 657 r Said audit shows that the Academy then held
"Certificate of Deposit, No. 218, for $10,000
Bonds, First National Company; 10% has been paid in .
liquidation". Cost $9,083.00; Reserve $9083.00; net value
nothing.
The same audit list Maryland Income Company bond o:f
$1250.00 and $50.00 shares of stock at a net value of
~1750.00, which were taken in lieu of $5,000.00 bonds of
Maryland Mortgage National Title Company.
This leaves $16,000.00 of the $28,000.00, originally paid
· for by checks of Willson, still held by the Academy. These
. now are of undtsclosed but evidently little value.
It is admitted by counsel for defendant. in his brief, that
three of these bonds belonged to Willson, namely, Seaboard
1fortgage Company ( sold without loss), Brooklyn Post
Office, and First National Company. Ownership of the others
by him is denied.
As evidence, to support his denial of ownership, defendant produces his bank book which shows that in each instance-including the three bonds admittedly belonging to
· him-on the respective days ~hecks were given to him by
the Academy, his bank account was both debited and credited
with the exact amount of the check. The only other evidence
introduced on this question was the 'testimony of defendant
and that of W. H. Steele, Treasurer of the Corporation.
Steele, who testified on behalf of Petitioner, produced and
filed the· checks. Willson does not, in his testimony, definitely
.
deny ownership, but relies on the bank record and
page 658 rasserts that according to his recollection he never
·
owned them. Neither does Steele say defendant
owned them, but says that defendant was paid for them because the checks were drawn payable to his order.
Willson testified that he never made profit on any of
:these bonds and
this. seems
to ,be conclusively
established
I. .
.
.
.
by the evidence furnished by said bank book.

a
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Counsel for Petitioner contends that since the bank book
shows like debits and credits on the days the admittedly
owned bonds were sold the Academy, the reasonable assumption is that all the other bonds were personally owned by him,
and because said checks were payab~e to defendant, the burden is on him to overcome that "assumption", which he
claims has not been done, and that "when a trustee deals
with his trust, the burden is upon him to show a state of
facts which will relieve him of liability".
It is true that when Willson delivered said bonds to the
Academy and took check therefor, payable to his order, this
transaction, standing alone, raised the prima facie presumption that the bonds sold personally belonged to him; but
when considered along with the fact that the same day the
thecks were delivered to and deposited in the bank by him
checks for exactly the same amounts were charged on his
bank account; and the further fact that, as testified to by
him and shown by these items of debits and credits, he never
made a cent of profit on the transaction, this presumption
· is overcome and the burden shifts to Petitioner
page 659 rto prove by other evidence that the bonds were
personally owned by defendant and sold bv him,
to the Academy. No such evidence has been introduced.
It is only because of admission of defendant that ownership
of the Brooklyn Post Office is placed in him.
But whether he personally owned said bonds or notthat is, they were primarily bought for himself and then
resold to the Academy-it is clear, from the evidence, that
he made not a cent from the transaction and that such
ownership was merely transitory.
That the bonds purchased from time to time by the Academy, out of the surplus and reserve funds, were generally
considered sound and reasonably safe investments is made
apparent by an inspection of the annual audits of ·the corporate books and accounts by certified public accountants.
No reserve against loss on any of them was set up until the
end of the fiscal year 1932-33, and then none was charged
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against the Brooklyn Post Office bond. The Post Office
bond stands thus till after the 1936 audit.
Therefore, while said bonds may not fall within the class
of securities designated in Code Section 5431, in which
T'rustees may invest trust fonds without liability, they should
he classed as investments which a reasonable man would
make. See Koteen v. Biclzers 163 Va. 676 where held that
the provisions of said statute are not mandantory.
Fo~ the above reasons, the prayer for an accounting by
defendant for loss on any of the bonds included in this
I tern is denied.
page 660 r ITEM 9. The A. T. Cooksey note.
This note, dated October 1, 1936, due 60 days
therefrom, for $200.00, is a renewal of a note for the same amount dated May 19, 1936, which, from the evidence, must
have been a renewal of a note for $225.00 given back in 1934..
In the beginning, this note represented advancements against
&alary by Steele, Treasurer, out of "petty cash" to Cooksey,
who was an instructor in the school. The note of May 19,
1936 (Steele Ex. N), has on its face "O. K. G. W.", which,
it appears, was intended by Willson, as President of the
Academy to authorize Steele to hold the note and release
to Cooksey salary checks which he was withholding against
said note. Up to this time, it would appear th?-t. Steele,
Treasurer, was responsible to the Academy for the amount
of the note not paid by Cooksey. Willson' s direction ( See
Steele Ex. W) to extend the payment, and its subsequent
renewal as a further indulgence, made Willson responsible
for the payment of the debt, and he must be required to
account for the balance due thereon.
ITEM 10.
This relates to the $50,000.00 insurance policy on the life
of Thomas H. Russell who died in 1933-$40,000 for the
benefit of the Academy and $10,000 for the benefit of Mrs.
Thomas H. Russell-on which the entire premuims were
paid by the Academy.
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The Petition charges "that this action was nothing short
of a gift to Mrs. Russell of the trust property
page 661 ~which the defendant was charged with preserving." The petition contains no prayer for any
specific relief in connection with this I tern, but does contain
the following:
"That the said Gilpin Willson, Sr. x x be required to
account in this cause for all profits or emoluments x x x as
well as to make good the losses . sustained by reason of his
improper transactions therewith upon the several items hereinbefore set out."
This prayer seems sufficient to cover any loss sustained
by the Academy, or the beneficiaries of· the trust created
under the will of William G. Kahle, resulting from this
transaction.
This insurance was ordered by the Executive Committee
at its meeting of September 27, 1920, as shown by the following minutes :
·"There were present T. H. Russell, Gilpin Willson, and
W. H. Steele. x x The object of the meeting was to decide
the question of insuring the life of the President in favor of
'the Aeademy.
"Mrs. Kahle, being the principal beneficiary, and having
'expressed the wish that such insurance be carried, she also
being the guardian of her children, it was ordered that a
policy of $50,000.00 be written. The matter of the kind of
fosurance to be written was considered that an investment
policy would be best as it constituted a sinking fund in addition to the protection on the life of the President.
"By Mrs. Kable's request also, it was ordered that 20%
of the face value of the policy be made in f~vor of Mrs. T.
H. Russell, wife of the President."
There 'is notlii11g _in the evidence to indicate the
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page 662 htmount of the premuims paid nor what the face
value of the policy was at the death of the insured.
Counsel for Petitioner concedes, in his brief, that in
placing insurance on the life of Russell, President of the
Corporation, and paying the premuims to keep it in force,
the Corporation was within its powers; so far as it relates
to that portion of the policy which was for the benefit of
the Academy;. but contends that "trustees, or those that
attended the ·Executive Committee meeting, dissipated funds
of the Academy to the extent of 20% of the policy, by making Mrs. Russell -its beneficiary for that amount". He later
modifies this claim by saying: "Before an accounting can
properly be had, the court must first determine whether the
measure of liability is 20% of the premuims paid, plus interest, or 20% of the face amount, with interest from the
date of Russell's death."
On the other hand, counsel for defendant contends that:
"Even if the action were ultra vires, the contract has been
fully performed and the Academy enriched to the extent
of $40,000.00. Under what principle can a court of equity
rip open the contract as void; can the Academy, or any
pers'On having any interest in its corporate property for it,
recover back premuims it hs paid without its returning the
$40,000? Can the Academy call on Mrs. Russell to pay the
$10,000 received by her? No court could lend its aid to such
an unconscionable thing."'
And further quoting him: "For even a clearly
page 663 },ultra vfres act directors can be held liable only
where loss ensues to the company. 3 Cook, C orporat-ions, Sec. 682 p. 2255. Certainly they cannot be re. quired to pay the costs of an 'ttltra vires bargain which has
enriched the corporation."
He claims as follows :
" ( 1) The amended petition prays no relief as to the transaction.

666

Supreme Court of Appeals of Virginia

" ( 2) The evidence does not show what the policy cost
the company, or even give a hint as to the amount.
" ( 3) The Corporation, or the remotely interested equitable owner of a minority of its share, who can sue only
through the corporation and for its benefit, has no conceivable claim in view of its receipt of $40,000 under the
insurance contract.
" ( 4) The petitioner does not offer to, and cannot, restore the $40,000 received by the corporation x x, nor does
Staunton Military Academy make such offer. x x
" ( 5) The contract o_f insurance was fully performed;
Staunton Military Academy gained $40,000.00, the peti-tioner's guardian requested and approved the act, the stock:holders, with the minutes of the Executive Committee before
.them, approved them; and the Academy and the petitioner
:are es topped."
.As to ground ( l), I think the prayer is sufficient. As
'to (2), I think the lack of evidence as to 'what the policy
: cost to the company does not defeat recovery if liability
exists. That can be determined by an accounting, if ordered.
'Grounds ( 3") and ( 4) may be sufficient to prevent recovery
-against defendant, if the ·purpose of this proceeding was to
rrescind the entire contract and require an accounting for
the premuims paid on the whole of the policy.
·page ·664 r That, however, is not the case. Petitioner is
asking the court to :require defendant to account
·:Jor :the loss resulting to the Academy from the action of the
. Executive Committee in making the viife of the insured a
co-beneficiary to the extent of 20% · of the face value of the
· policy-the Academy being beneficiary of 80% thereforion which the Academy paid the entire premtiims, claiming
:that such loss is to be measured either by the -amount paid
·to Mrs. Russell, as beneficiary, or by the amount cjf ·the· pre·muims due and paid on $10,000 of the $50,000 for which the
lJ_)Olicy was issued-an. act or acts which tl~~y were witho_ut
power to __perform.
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The transaction appears to me to be as though the policy
was only for $10,000.00, all for the benefit of Mrs. Russell and the premuims all paid by the Academy. Can it be
4eld that such a transaction would be a .valid use of the
trust fonds, or in any way within the general purpose of
the corporation? The answer must be in the negative; at
least unless it can be shown that thereby some benefit or
financial gain would result to the corporation and that no
loss was suffered by it by such action.
In the case at bar, there is no evidence introduced to
show what, if any, benefit or gain was even expected to
result from the transaction. On the contrary, the very
11ature of the transaction shows that the corporation was
bound to lose to the extent of 20% of the premuims paid.
This is the situation, as I see it, and since the directors
of a corporation are jointly and severally liable
page 665 rfor losses caused by their ultra vires act ( 19 C. ·
J. S. p. 114, and Rowland v. Kable supra) defendant must be held liable to account to the Academy for the
loss sustained, as set forth, with simple interest from the
date of each payment of premuim, notwithstanding Mrs.
Kahle (Whitehead)-one of the beneficiaries of the trust
operated by the corporation-not only approved but requested the policy as written. I am unable to see how her acts
can operate as an estoppel against Petitioner who, as one
of the beneficiary stockholders, is suing on behalf of the
Corporation. The fact that she was guardian for Petitioner
and her other infant children affords no ground of excuse
for waste of the trust assets, and ratified the transaction.
It only furnishes an additional reason why she should not
have participated in the action which brought about the
loss.
ITEJVI 6. Charges as to Rowland-Russell transactions,
recently passed upon by the Supreme Court of Appeals.
It is unnecessary to set forth in this opinion, in detail,
the facts relating to transaction upon which Petitioner bases
the right to recover from defendant for the breach of trust
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committed by W. C. Rowland in his and Thomas H. Russell's dealing in connection with the sale of uniforms to
~taunton Military Academy. These appear from the record in the original cause and the record -of the cause of
William H. Kahle, et al. vs. William· C. Rowland on Petition filed in the original suit, which has now been adjudicated
- by the Supreme Court of Appeals; and the depopage 666 ~sition of Willson taken in this cause ( pp. 342 &c.
and 379). To the introduction of the record in
the Rowland case, defendant objected on the ground that
it is incompetent and irrelevant and that \Villson was not
a party thereto.
I do not think this objection is well taken, under the
peculiar circumstance of this case. Defendant is asked to
be held liable for a breach of trust committed by one of
his co-trustees, Rowland, on the ground that defendant knew
· and approved of the acts which constituted the breach and
1>ermitted them to be done without protest or effort to prevent. The record was introduced as evidence to prove the
adjudicated fact that this breach of the trust being administered in the parent cause had been committed by Rowland.
The record seems admissable for that purpose, even though
defendant was not a party to the proceedings establishing
that fact. He· was, however, a party to the original suit,
wherein that petition was filed and litigated and wherein the.
question here is being heard. Cleniens v. Ray 6 Leigh is
an authority on this.
Neither do I think the objection to the introduction of '
the depositions taken in the Rowland case is well founded,
for the above reasons, as well as because Willson's statements there, relating to the subject matter here involved,
were admissions against interest. (Nash v. Yellow Poplar
Co. 109 Va. 18; 22 C. !. page 341-2) . However, whether
these depositions are admitted, or not, is of little importance,
since his testimony in this case is practically the
page 667 ~same as that given in the depositions offered.
The evidence in the instant case, including de-
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fendant's testimony, definitely shows that Willson knew
from the beginning all about the agreement between Rowland and Russell relating to the sales of uniforms to the
school, by Rowland, and that he acquiesced in and approved
the actions by the parties to the agreement. These transactions have been adjudicated by the highest court of this
State in Rowland v. Kable, and there held to have been
wrongful acts by Rowland-breaches of his trust relations
extending over a period of twelve years and not disclosed
to any of the other parties interested or concerned, excepting defendant.
·
Apparently, defendant did not realize any ·pecuniary gain
out of these transactions. Why he approved and acquiesced,
in and by his silence, and failure to advise the Board of
Directors and his co-trustees of the facts, is perplexing,
eYen .though he thought "it was good busi~ess", unless it
be that he felt, as Russell did, that Russell had not been
fairly dealt with by William G. Kahle in his will; and because of such belief, and of his friendship for Russell, justified his acts in consenting to the continuation of the dealings between Russell and Rowland, as authorized by Kahle ··
in his lifetime, notwithstanding by so doing, he was recreant to his trust obligation, in that by his silence and inaction Rowland· and T~ H. Russell were enabled to reap
private profits from transactions.
page 668 ~ See First and Merchants etc.. v. Bank of Waverly 170 Va. 496 where the court approved the rule
· that a trustee is liable for a breach of trust of a co-tr.ustee,
-·i,f he approves or acquiesces in or conceals a breach of trust
·..committed by his co-trustee, and/or if he neglects to take
.1;roper steps to compel his co-trustees to redress a breach of
trust.
< Under this authority, and the circumstances and facts
~-:as .disclosed by the evidence,. I am constrained· to hold that
·:defendant must.be held liable for.the amount which Rowland
is found due and owing to the Academy, as prayed for in
-tlie. petition~ but . with _the-"i·ighf of defendant to _combat the
_.amount for which he may be held liable.
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Having found the defendant, Willson, recreant to his
trust, it follows that he must be removed as trustee under
the will of William G. Kahle.

3/30, 1940

H. W. BERTRAM
Judge Designate

page 669r MEMO FOR DECREE TO BE ENTERED
. ON OPINION
After considering arguments and notes of counsel and considering the two drafts presented, I have concluded to adopt
parts of both drafts.
In my opinion I held that Willson must account for the
amount which Rowland is found due to the Academy .. I am
of that opinion now. It has been judicially determined that
Rowland must pay the Academy a sum equivalent to the total
commissions he paid Russell, with interest. This sum represents the least amount for which Rowland is held liable.
Likewise it represents the least that Willson can be required
to account for as joint tort-feasor. This is a sum which was
taken from the Academy by Rowland and given to Russellwhether it be called a loss to the School or an illegal profit
to Rowland.
Likewise, under the method of accounting adopted by the
court in the Rowland case and to be carried in the decree
here according to the draft submitted by Mr. Nachman, whatever amount is finally found to be due from Rowland, if any,
over and above the amount of said commissions, represents
loss to the school and must be accounted for by Willson as
joint tort-feasor with Rowland.
But since the term "profits" has been used in the pleadings and opinions in both cases and the decree adjudicating
and fixing Rowland's liability, that term will be used in the
decree here.
page 670 r I shall adopt Mr. Perry's. draft from the be-
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ginning to the end of page 5, as written. Then
eliminate paragraph "Sixth" and adopt paragraph "Seventh", "Eighth", "Ninth" and !'Eleventh" eliminating
"Tenth". Then substitute from Mr. Nachman's draft beginning with the last paragraph on page 2 to the end on
page 8-closing however with Mr. Perry's provision suspending execution, etc. The burden is on defendant to establish matters provided in Mr. Nachman' s draft.
I am sending this and enclosures to Mr. Nachman who
will advise Mr. Perry.
Petitioner, in my opinion, is entitled to have commissioner
report on the three. items set out by Mr. Nachman, without
waiting till evidence on which to make his findings as to
profits.
H. W. BERTRAM
Judge Designate
page 671 r

DECREE OF MAY 18, 1940

This cause, which was argued orally by counsel and submitted for decision on October 25, 1939, written arguments
being filed thereafter on December 2, 1939, pursuant to such
submission, came on this day to be heard upon the petition of
Vvilliam G. Kahle, II, describing himself as suing for-his own
benefit, for· the use and benefit of his co-beneficiaries under
the will of William G. Kahle, dee' d., and also for the use qf
Staunton Military Academy, a corporation, filed with leave
of court on June 25, 1939, in the chancery cause pending in
said court under the short style of William G. Kable's Exors.
vs. William G. Kable's Trustees, et al., upon process thereon
against the sole defendant, Gilpin Willson, returned duly
executed, upon the answer and exhibits of the said defendant
filed at rules, upon the depositions on behalf of the petitioner
of S. D. Timberlake, Jr., William H. Steele, W. S. Morriss,.
E. S. Bumgardner, Gilpin Willson, Jr., and Gilpin Willson,
and the exhibits filed with and as a part of the respective·
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depositions, upon the depositions for the defendant of Wil7"
liam G. Kahle, II, Gilpin Willson and W. M. Phelps,
and upon thirteen several reports of audits of Staunton Military Academy by Stockwell, Wilson & Linvill, and by Wilson, Linvill & Parry, respectively, certified public accountants, introduced in evidence by the defendant, being reports
of audits for each successive fiscal year from 1920 to
·
1936, inclusive; upon the amended petition of
page 672 rsaid William G. Kahle, II filed against said Gilpin Willson, defendant, in the office of the Clerk
of this Court on August 16, 1~38, upon process thereon
returnable to 1st September Rules, 1938, upon the defen··
dant' s plea in abatement thereto filed at said rules, on the
ground that the said petition was filed without previous leave
of court, which plea on September 24, 1938, was overruled
and stricken out; .upon the defendant's demurrer to the said
amended petition filed with leave of court on October 8, 1939,
and the petitioner's joinder therein, which demurrer was
overruled by the court on January 28, 1939, with ·leave to
the defendant to plead or answer within thirty days upon
three several pleas and the answer, with certain exhibits., 'including the will of JVillson G. Kahle, dec'd., ·of said -defendant filed on February 9, 1939, to the first and second -of
which pleas the petitioner replied mil ·tiel ·record and the defendant rejoined, and upon eac~ of which said two pleas
on April 20, 1939, there was a judgment for said defendant; and the third +0t said pleas in substance that the
defendant was not guilty -of negligence concerning the transactions of William C. Rowland, ,wherefore he should ,not be
charged, as in said plea more Jully appears, on petitioner!:s
motion was· stricken out OR AT>I"il:20, 1939, as by the recortl
herein. appears, upon the genera1 ··r-eplieation of the · petitioner to said answer; upon the deposition- for the ,petitioner.
· of T. G. Russell and a further deposition- of· WHliam
Steele and the exhibits therewith; upon certain -depositions
of Gilpin Willson exhibited and offerecl ·,in ·evidence ·-:Jhy
the petitioner taken on March 9, April 2.6,. ,-and. M;y
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rs,

1937, in a certain cause pending in this court
of William H. Kahle, Eleanor Kahle Miller and
Staunton Military Academy, complainants vs. William C.
Rowland, defendant, and the defendant's objection to the
admissibility of the same in evidence on the grounds that
the' same are and each of them is incompetent and irrelevant;
and upon the printed record exhibited and offered. in evidence by the petitioner of a certain cause then ( that is, on
~eptember 28, 1939) pending in the Supreme Court of
Appeals of Virginia under the short style of William C.
Rowland v. William H. Kahle, et als., being Record No. 2117,
and upon the defendant's objection to the admissibility thereof in evidence upon the grounds that the same was incompetent and irrelevant and that the defendant Willson is not
and was not a party to the said petition of William H. Kahle,
Eleanor Kahle Miller and Staunton Military Academy, complainants v. William C. Rowland, defendant; and upon the
pc:1pers formerly read and proceedings formerly had, and
was argued by counsel.
.
Upon consideration whereof, for reasons stated in writing
fiied on April 3, 1940, and a supplemental memorandum
for the decree to be entered, filed May 13, 1940, in the office
of the Clerk of this Court, and now made a part of the record,
the Court doth adjudge, order and decree:

First: That the said defendant, Gilpin Willson, was in
. 110 manner whatever connected with or interested in the W.
J .. Perry Corporation, the McClure Company and Woodward's Cleaning & Dyeing Works, Inc., or any of
page 674 rthem, that the charges of the original and amended
petitions against the said Gilpin Willson with reference thereto, or any of them, are not true, and that the
petitioner's prayer in that connection be and it is denied:
Second: That any and all purchases of drugs, paints and
merchandise by Staunton Military Academy from Willson
Bros., a partnership doing business in the City of Staunton,
in which until about 1925 the said Gilpin Willson owned a
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one-half interest and thereafter a one-fourth interest, were
made by Staunton Military Academy through its authorized
and competent agents, independently of said Gilpin Willson;
that such purchases and sales were open, fair and honest, and
without solicitation or pressure by or on behalf of Gilpin
\Villson or said partnership or any person for them; that
such sales were not made at exorbitant prices, but at prices
10% less than ordinarily received from the general public
by reason of a discount to Staunton Military Academy; as
well as to other schools; that the charges of said petition
as to such sales and purchases and such dealings are unsupported by the evidence· and untrue; and that the petitioner's prayer in that connection be and it is denied.
Third: That the salary of $5,000. paid by said Staunton
Military Academy to said Gilpin Willson as its President
for the fiscal year 1933-34, and of $2,500. as its President
.for each of the fiscal years 1934-35, 1935-36, and 1936-37
·-.was reasonable in amount and its payment was proper, wherefore the prayer of the petition for an acc~unting
:_page 675 ~therefore is denied;
Fourth: That the investments of said Staun:.ton Military Academy in various bonds were such as a
. reasonably prudent man would make, that the bonds in
which investments were made were generally considered
:.sound and ,reasonab1e safe, that said Gilpin Willson made
no profit whatever of any kind upon the purchase or sale of
.~aid bonds by Staunton Military Academy, that the de·.fendant-Willson is not liable to the Academy for any loss,
:if such there be, sustained on account of any of said bonds,
;and the petitioner's prayer in that -respect is denied;
Fifth : That from the audit of certified public accountants
Hor the fiscal year ending June 30, 1934 W. H. Steele,
Treasurer, had in his petty cash account a personal check for
·:$225. of A. T. Cooksey, an instructor, dated June 19, 1934,
·evidencing an advancement by Steele to Cooksey; from tbe
:audit for the fiscal year ending June 30, 1935, said Treasurer
.held in his _pet!y cash. account a.note. of .said A. T. _Cooks~i,
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instructor, for $225., dated June 19, 1934, in substitution for
said check, as to which the auditors suggested that in the
future no accommodations be made except upon the written
approval of the President; and from the audit for the fiscal
year ending June 30, 1936 a renewal of said A. T. Cookscy's said note for $200., dated May 19, 1936, due September 1, 1936, was in the same account; that said renewal note,
dated May 19, 1936, has on its face, written by said Gilpin
Willson as President, "O. K. G. W.," which appage 676 rpears to authorize the said Treasurer to hold the
note and release to Cooksey certain salary checks
'"·hich at that time said Steele testified were being withheld by
said Steele, Treasurer; and that with said renewal note was
exhibited a letter from said A. T. Cooksey to said Willson
in which Cooksey asked for an extension, .saying that very
shortly a child would be born to his wife, necessitating a hospital bill which "would take all that he had been able to
scrape together"; that thereafter the said Cooksey paid on
account of said note the sum of $50., leaving a balance owing
of $150; and it does not appear from the evidern;e what steps,
if any, Staunton Military Academy has taken to collect said
note; and accordingly that the said Willson' s aforesaid
direction as President to extend the payment of said note
made the said Willson responsible for its payment, and the
same shall be paid by him ;
Sixth: That on September 27, 1920 the executive committee of the board of directors of Staunton Military Academy
resolved that a policy of $50,000. of insurance on the life
of Thomas H. Russell be taken out and at the request of Mrs.
Eleanor E. Kahle ( now Whitehead) then made, it was ordered by said executive committee-defendant being present
and approving-that 20% of the face value of said policy
be in favor of Mrs. Margaret K. Russell, wife of the President of Staunton Military Academy; that said policy was
taken out so payable, and that the Staunton Military
Academy paid the premiums therefor, the amount of such
JJremmms not being shown in evidence; that Thomas H.
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Russell died in May, 1933 and the insurer paid upon said
policy, $40,000. thereof to Staunton Military
page 677 rAcademy and $10,000. thereof to Mrs. Margaret
K. Russell; that the absence of evidence of the .
amount of premiums the Academy improperly paid for said,
i:,olicy does not defeat recovery against Willson for the
premiums actually so paid; that the directors of said corporation are jointly and severally -liable for losses caused by
their acts done beyond the power of the corporation; that in
so far as said policy was made for the benefit of Mrs. Russell, the action of the executive committee was beyond the
powers of the corporation; that the fact that Mrs. Eleanor
E. Kahle (Whitehead) was one of the beneficiaries of the
trust created by William G. Kable's will and guardian of
the petitioner, and not only approved but requested the policy
a£ written, affords no excuse for waste of the trust assets;
that Staunton Military Academy or the petitioner is not re.quired to repay the $40,000. received by said Academy under
said policy as a prerequisite to having the taking out of said
policy held void and an unauthorized act so far as concerns
that part of the policy payable to Mrs. Russell; and that acc,)rdingly the said Gilpin Willson be and he is required to
repay to the Staunton Military Academy such part of the
premiums paid for said policy as is proportionate to the
part of the proceeds thereof paid to Mrs. Margaret K. Russell, wife of Thomas H. Russell, dec'd., with interest on each
su.ch expenditure at the rate of 6% annually;
Seventh: That the said depositions of Gilpin Willson
given in the cause of William H. Kahle, et als. v. William C.
Rowland, offered in evidence by the plaintiff, to
page 678 rthe introduction of which as evidence the defendant objected on the ground that the s~me
was incompetent and irrelevant and t4at Willson was not a
party to said cause, are admissible in evidence, and the objections of said Willson to the introduction thereof be and
they are overruled;
Eighth : That the said printed record of the Supreme·
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Court of Appeals of Virginia, No. 2117, in the cause of William C. Rowland v. William H. Kahle, et als., offered in evidence by the petitioner, to the introduction of which as evidence the defendant Willson objected on the grounds that the
same was incompetent and irrelevant and that he was and is
not a party to said cause, is admissible in evidence, and that
the said objections of Gilpin Willson be and they are overruled;
Ninth: That the defendant, Gilpin Willson, was recreant
to his trust in acquiescing in such dealings of William C.
Rowland with Thoms H. Russell and the Staunton Military
Academy; wherefore it follows that he must be and is hereby
removed as trustee under the will of William G. Kahle,
dec'd;
Tenth: That William C. Rowland, formerly a director
of Staunton Military Academy, Inc., and formerly one of the
trustees under the will of William G. Kahle, deceased, has
been adjudicated as being liable to account to Staunton Military Academy, Inc. for a sum equal to·6% of the gross price
oi goods sold by him to said Corporation, which 6% was
paid by him to Thomas H. Russell, his co-fiduciary, for the
purpose of influencing the action and conduct of
page 679 rthe said Thomas H. Russell in respect to the
purchase by and on behalf of. the said Corporation
from the said Rowand, and not for the purpose of compensating the said Russell for proper and legitimate services
rendered to the said Rowland; and also that the said Row;.
land was liable to account to the said Corporation for all
profits made by him from the sale of goods to Staunton
Military Academy, Inc., which were in excess of the fair
. market value of said goods, the fair market value. being adjudged to be the cost of the goods to Rowland, including all
necessary and proper handling and delivery charges, and
the usual percentage of profit prevailing among the trade,
from which profits so ascertained there was to be deducted
the commissions hereinbefore mentioned, paid to Thomas H.
Russell, with simple interest upon s·uch profits; and it fur-
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ther appearing to the Court that the defendant, Gilpin Willson, knew of the afore mentioned arrangement existing between Rowland and Russell, each of whom were his co-fiduciaries, and negligently and improperly approved and acquiesced in the continuance of such arrangement, and negligently and improperly concealed Rowland's and Russell's
breach of trust from his remaining co-trustees, and negligently and improperly failed to take proper steps to compel
his co-trustees, aforesaid, to redress their breach of trust,
and that by reason thereof, Gilpin Willson, the defendant
herein, is equally and jointly and severally liable with the
Su.id William C. Rowland for the said Rowland's wrongful
and fraudulent breach of his fiduciary duty.
Eleventh : And it appearing to the Court that
page 680 ~it will be necessary to refer this cause to one of the
Master Commissioners of this Court for the purpose of ascertaining the liability of said defendant on the
note of A. T. Cooksey hereinbefore mentioned,. and for the
premiums paid to maintain in force the policy of insurance
hereinbefore set out, and for ascertaining the full and exact
amount of commissions paid to Thomas H. Russell by William C. Rowland, and of the profits made by said Rowland
on his sale of goods to Staunton Military Academy, Inc., it
is further adjudged, ordered and decreed that this cause stand
ref erred to one of the Master Commissioners of this Court,
whose duty it shall be to take, state and report the following
accounts:
1. An account showing the balance due on the note of
A. T. Cooksey dated May 19, 1936, and held by Staunton
Military Academy, Inc., together- with interest thereon.
2. An account showing 20 % of the premiums paid by
Staunton Military Academy, Inc., to maintain in force a
policy of insurance upon the life of Thomas H. Russell,
herein referred to, with simple interest from the date o:f
each payment of such premium, the 20% of said premium,
and the interest thereon, to be set up in separate columns.
3. An account showing the full and correct amount of
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commissions paid by William C. Rowland, or William C.
Rowland, Inc., to Thomas H. Russell during the period from
July S, 1920, to May 26, 1933, the period for which the said
Rowland has been adjudged to be liable to account, with interest on each of such payments from the time
page 681 rthey were respectively made; the principal of such
commissions and the interest thereon to be set
up in separate columns.
4. An account showing the full and correct amount of the
recoverable profits made by William C. Rowland, or his
Corporation aforesaid, by reason of his transactions with
Staunton Military Academy, Inc., during the period above
mentioned, the principal thereof, and interest thereon, as
hereinafter set out, to be set up in separate columns.
5. An account showing any other matters deemed pertinent by the said Master Commissioner or required to be
specifically stated by any party in interest.
In making up the account showing the amount of commissions paid by Rowland or his Corporation, to Russell during each year of the period above mentioned, the Master
Commissioner shall make this ascertainment by taking the
total amount paid each year by the Staunton Military
Academy, Inc., to William C. Rowland, or William C. Rowland, Inc., for goods sold by him or it to Staunton Military
Academy, Inc., during that year, and six percent of that
amount shall be taken to represent the commission so paid
to Russell during each year. The Commissioner shall then
proceed to compute interest upon each of said commission
items and the aggregate of the said commission payments,
with interest thereon computed as above directed will be the
amount for which the defendant is liable, as to this item.
In ascertaining the profits, if any, over and above the
commissions paid Russell, made by William C. Rowland, and
for which the defendant is jointly and severally
page 682 rliable, the Commissioner will first -ascertain the
price paid each year by Staunton Military
Academy, Inc., for goods sold to it during that year by Row-
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land or his corporation. The Commissioner will next ascertain the fair market value of the goods sold · during that
year and deduct the amount of such fair market value from
that total price paid by the Academy. The balance will then
represent the entire amount of profit so made by Rowland
from the sale of goods to the School during that year. From
this balance the Commissioner will then deduct the amount
(,f commissions paid to Russell on sales for that year, and
the remainder will then be taken to represent the amount
of profits for which Rowland is liable to account fqr that
particular year ,and for which the defendant, Gilpin Will5on, is equally liable. Simple interests on such profits shall
he allowed. The burden of proof throughout shall rest upon
the defendant, and he may be required to establish the· usual
percentage of profit prevailing among the trade; and the
Commissioner may take the cost of the goods to Rowland,
and by adding thereto· such usual percentage of profit prevailbg in the trade, ascertain the price at which Rowland should
have sold his goods to the Academy, and the difference between such price and the price at which he actually sold to the
Academy shall be taken to represent the amount of profits
derived by Rowland as to this item, and for which he is
liable to account, and for which the defendant, Gilpin Willson, is equally and jointly and severally liable.
When the Commissioner has ascertained the aggregate
amount of principal and interest of the item repage ·683 ~quired under headings One, Two, and Three
,
herein, and which relate to the Cooksey note, the
fosurance upon Russell's life, and the commissions paid by
Rowland to Russell, he shall forthwith report the same to the
Court, without awaiting his findings with reference to the
Hability for the profits made on the sale of goods to the
Academy by Rowland.
But before proceeding to execute this decree, the said Master Commissioner shall give 10 days notice of the time and
place of his primary appointment, by written notice to the
parties or their counsel of .record in this cause. And it cl:P-
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pea ring to the Court that a decree of reference similar to
the reference herein directed, in so far as the same relates to
profits made by Rowland from his dealings with the
Academy, on another petition filed in this cause against said
William C. Rowland, is now before C. Franklin Williamson,
one of the Master Commissioners of this Court, for execu- .
tion, but that no evidence respecting such inquiry has yet
been introduced, it is ordered that the portion of this reference relating to such profits, be, and the same is hereby consolidated with the decree of reference as the same relates to
William C. Rowland, upon the said Master Commissioner
giving notice to the parties herein or their counsel of record, of his appointments for the taking of testimony therein,
and the defendant, Gilpin Willson, shall be bound by the
rules of accounting provided for by decree of this Court
entered on the Rowland petition on August 23, 1938, except
so far as the same may be modified herein, as the
page 684 rsame relates to the accounting of profits made by
the said William C. Rowland.
At the instance of the defendant, Gilpin Willson, who
desires to present to the Supreme Court of Appeals of Virginia his petition for an appeal from and supersedeas to this
decree, the execution of this decree is suspended for ninety
<lays from the ~ate of its entry and thereafter until said petition is acted on by the Supreme Court of Appeals, if such
petition is actually filed within the specified time, when the
said Gilpin Willson, or someone for him, shall give or file a
bond in the Clerk's office of this Court, with surety to be
approved by the Clerk thereof, in ·the penalty of $5000,
conditioned as and with the provisions set forth is Sec. 6338
of the Code of Virginia.
ENTER H. W. BERTRAM
Judge designate
page 685 r The following portion of the record was copied
by the Clerk at the instance of counsel for peti-
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Gilpin Willson, Sr.
tioner, William G. Kahle, II, etc., after notice to counsel
for defendant, Gilpin Willson.
DEPOSITION OF GILPIN WILLSON-October 27, 1920
The deposition of Gilpin Willson, and others, taken before
me, M. B. Speck, a notary public for the County of Augusta,
by consent of the parties, at the office of J. M. Perry, in the
City of Staunton, on the 27th day of October, 1920, between
the hours of nine o'clock A. M. and six o'clock P. M., to be
read in evidence in bahalf of the complainants in a certain
suit depending in the Corporation Court of the City of Staunton, wherein Wm. G. Kable's Executors are complainants
_;,1.nd Wm. G. Kable's Trustees and others are defendants.
Present J. M. Perry, counsel for complainants, and Chas.
~. M. East, _guardian ad Jitem of Eleanor E. Kahle, (2nd), Wm .
. . G. Kahle, Helene Kahle, Thos. H. Russell, Jr., Margaret K.
.. Russell (2nd) and David H. Russell, infants.
Gilpin Willson, a witness .of lawful age, introduced on be__.half of the complainants, having first been duly sworn, deposes and says, as follows:
:Q. State your age, residence and occupation.
· A. Druggist; Staunton, Virginia, Fifty-two.
Q. Are you one of the Executors of Wm. G. Kahle, deceased:
A. I·am.
Q. You are also ·one of the Trustees appointed under the
will, I believe :
A. I am.
-page 686 r Q. Who are the Directors of the Staunton Military Academy?
A. Thos. H. Russell, T. G. RusselJ, .W. C. Rowland, .W. H .
.Steele, and Gipin Willson.
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Q. Which of these Directors constitute the Executive
Committee of the Board?
A. Thos. H. Russell, W. H. Steele, Gilpin Willson.
Q. Will you please state in a general way about the value
of the total assets of the Kahle Estate at the time of your
qualification and the amount of his individual debts, approximately?
A. Outside of the shares of the Staunton Military Academy
his estate consisted of stock in Augusta National Bank,
Yalued at $18,000.00, stock in three banks in South Carolina, valued at about· $8,000.00, stock in Huger-Davidson
Sale Co., Lexington, Va., the value of which is unknown,
1100 shares in Pioche Mine Company, par value, $1.00 per
share, a note of W. C. Rowland for $5,000.00 and one of
Mr. Cochran's for five or six thousand dollars and a few odds
· and ends of stock worth in all about $1500.00, and a onehalf interest in the assets of the partnership of Woodward
& Son, his co-partner being H. B. \Voodward, conducting a
mercantile and cleaning and dyeing business in Staunton
with a branch at Waynesboro. The principal asset of his
estate consisted of all of the capital stock of the Staunton
Military Academy. The value of this stock cannot well be
determined, for although the buildings and plant are worth
probably rriore than $350,000., their value is depage 687 rpendent entirely upon the school continuing to
run as a successful institution.
His personal debts were approximately $92,500.00, of
which amount $8,000.00 was owing on account of the purchase of lands which the will directs to be conveyed to the
Statin ton Military Academy, they being a part of the
Academy plant; $20,000 was secured by the deposit of the
bank stock above mentioned as collateral, which left debts
of approximately $65,000.00 general indebtedness. Of this
general indebtedness about $40,000.00 is owing by the estate
to Staunton Military Academy, representing overdrafts
.made by Col. Kahle upon that corporation.
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Q. State, if you know, what the current indebtedness of
Staunton Military Academy was at that time of Col.
Kahle' s death?
A. $155,152.00. Divided as follows:
Accounts payable .......... ·.... $26,160.00
Bills payable . . . . . . . . . . . . . . . . . . 128,992.00
A large part of the latter indebtedness was incurred in the
erection of the barracks building finished within the year
prior to Kable's death.
Q. State whether or not the Staunton Military Academy is
a prosperous, solvent concern, or is it in a precarious condition?
A. It is in good shape and very prosperous and running
very smoothly.
Q. How ma~y children did Col. Kahle leave, and if you
know them, state their names?
page 688 ~ A. Three. Eleanor E. Kahle, Helene Kahle and
Wm. G. Kahle, two girls and one boy, all of them.
yery young, probably under ten years of age.
Q. State, if you know, what kind of support was given by
Col. Kahle to his wife and children up to the time of his
death?
A. It was very liberal, granting any reasonable request
from her for herself or for the children.
Q. Do you know which of the pieces of property which he
owned at the time of his death were regarded ·by Col. Kahle
as a part of his individual property and not as belonging to
Staunton Military Academy?
A. I do not know. Practically everything he had in the
way of land was bought for the school. Either being used
now or to be used by the school.
Q. What home or residence did Col. Kahle use at the time
t•f his death and who owned that?
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A. Brick residence, being a part of the Staunton Military
Academy and owned by the Staunton Military Academy.
Q. I take it then that he left no residence or home to his
widow and children?
A. No, he did not.
Q. Have the executors been able or have they paid to
Mrs. Kahle anything out of the estate since the time of Col.
Kahle' s death for the support and maintenance of herself
and her children?
A. They have not been able to do so, and they have paid
her nothing.
page 689 r Q. Are there any funds of any kind in the
hands of the executors available for this purpose?
A. No.
Q. State what desposition was- made of the stocks which
were held as collateral and of the debts which were secured
hy these stocks ?
A.· The stock in the Augusta National Bank was held as
security for a loan in Staunton National Bank, and this stock
was sold for $18,000.00, $15,000.00 was applied to the debt
of the Staunton National Bank. The South Carolina stocks
·have not been sold. They are security for a $6500.00 note
held by the Augusta National Bank, and this stoc~ has been
advertised for a month in South Carolina and we are about
to make a ·sale of it now, proceeds of which will take up the
note in Augusta National Bank.
Q. This means that $24,000.00 of indebtedness by note
,will be paid out of the collateral, forth odd thousand dollars
is owing to the Staunton Military Academy. State whether
the· remainder of the indebtedness in your judgment will still
be capable of being fully paid out of the estate, if some allowance is made to Mrs. Kahle and her children out of the
-profits earned by the Staunton Military Academy stock?
A. Yes.
Q~ With regard to the indebtedness of Staunto~ Military
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Academy, and the payment of any dividends by it, please
state as a director of this institution and as fully
page 690 ras you know, whether any dividends now ca!1
safely be paid by that corporation, the same being
applied to the support of Mrs. Kahle and her children, and if
you think such dividends .safely can be paid in advance of the
regular .distribution at the end of the school year, please
state, in your judgment, what dividends can be paid?
A. I think they can. The profits of the school, outside of
upkeep ought to be sufficient during the current year to pay
off an appreciable part of the floating indebtedness, to maintain the property in good operating condition and to have a
large amount of undivided profits at the close of the year.
However, contingencies are always occurring which need a
reserve fund, and in addition to this during the next summer
the corporation will have to spend about $30,000.00 in plumbing alone. For this reason, while it seems safe to pay a
moderate amount, in anticipation of dividends, it is not safe
in my judgment to make any advances further than are
really necessary for the support of Mrs. Kahle and her
children and their education. For this reason it seems to me
that $600.00 ·a month would be a reasonable amount to
devote to that purpose, in view of the fact that she is beneficiary under an insurance policy which pays her $100.00 a
month and in addition has, or did have, $21,000.00 of insurance money which came at Col. Kable's death. However,
this amount should not be definitely fixed, but permission
given to pay it, I think, profided the needs of the corporation
permit.
page 691 r Q. Please state what work the Executive Committee of the Board of Directors of the Staunton
Military Academy have on them as an Executive Committee,
and what compensation they are now getting for it?
A. They have the whole running of the school, from six
hundred to six hundred and twenty-five students, looking af-
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ter the upkeep of the property and the financial matters. They
are receiving no compensation whatever, because the Directors did not feel that they ought to vote compensation to
themselves, they also being executors and trustees under the
will, unless the sanction of the court be first given.
Q. State, if you have determined on any sum, what you
think is a reasonable compensation to be paid by the corporation to each of the Executive Committee for his services
as a member of that Committee and as a Director?
A. I think $2500.00 a piece a year would be reasonable.
I may add that the financial affairs of the school involve the
handling of over a half million dollars, and providing all
funds for the needs of the school, as well as matters of discipline in the school which may be referred· to the Com,
inittee.
Q. Please state what disposition was made of Col. Kable's
interest in Woodward & Son, and the reason for making
this disposition of it?
A. The executors had one of the best firms of auditors in
Philadelphia to spend three weeks in finding out
page 692 rthe exact status of the firm. After auditing the
books, taking inventory and having the invt;ntory
appraised by an outside party, the report was that if the
estate had to take over the stores it would cost the estate
$65,000.00, as W. B. Kahle had furnished Dunn and Bradstreet a blanket letter stating that the Staunton Military
Academy was responsible for any purchases made by Woodward & Son and in addition Wm. G. Kahle was personal endorser on $71,000.00 of commercial papers of the firm, which
had been discounted with banks and was responsible for
$41,455 worth of goods purchased on his responsibility. The
assets of the partnership, if sold under the hammer, would
not have paid the debts. The contract with Woodward provided that in case of Kahle' s death Woodward might continue
the business for the full term of the partnership, which still
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had three years to run. Under these circumstances the executors determined that it was to the interest of the e$tate
either to immediate reduce the proposition to an absolute
liability which the estate was to meet or to get rid of that
liability by a sale. Mr. Woodward offered to ·assume and
pay all debts of the concern if the estate would relinquish
what interest it might have in the assets of the partnership.
The executors regarded this as a very advantageous proposition and accepted it. Mr. Woodward at once paid $25,000.00
of the indebtedness; is to pay an additional $10,000.00
on or before February 1st; is to pay at least $10,000.00 on bank indebtedness before the first
page 693 tof April of. each year for the next three years
and paying the entire bank indebtedness before the
end of the third year. In addition he is to pay all open- indebtedness of the concern before April 1st, 1921.
The executors gave notice. by publication of the dissoluition of the partnership and as far as possible to all those
·persons with whom the partnership had dealt, and in addition Woodward agreed that he would give such notice.
Q. Is there any other matter you can think of in the dealings .of the executors or of the corporation which you think
~at this time o.ught to be placed before the court?
.A. I don't think so.
CROSS EXAMINATION
tBy.Mr. East:
:Q. ·.Mr. Willson, in your opinion, will the interests of any
~d the infant defendants who are entitled to share in the
,estate of Col. Kahle, be prejudiced in any way by carrying
·into ·effect the plans set forth in your deposition respecting
·the payment of certain sums to Mrs. Kahle and to the mem:bers of the .Executiv.e Committee of the Staunton .Militacy
Academy.?
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A. l don't think they will be jeopardized and I think Will
Kahle would want her to have that much. So far as to the
management of the school, it is running smoother than it
ever did. This would really be beneficial to the infants in
that it would make the school more profitable.
Q. Will there be any risk at all of the property which was
devised to Margaret K. Russell for life, and at her death
to her then surviving children, being jeopardized
page 694 rhy the postponement of the payment of .any of
the estate's indebtedness by reason of g:iving this
support to the widow?
A. I don't think so. There will be ample to pay that, unless- we have some school calamity or a real bad year.
Further this deponent sayeth not.
GILPIN WILLSON,
By-M. B. SPECK.
· (Witness asks the notary to sign his name to the depositions)
page 695 r DECREE OF NOVEMBER

10; 1920

This cause, which has been regularly matured at rules,. ·
came on this day to be heard upon the bill and the exhibit
therewith, upon process returned executed as to all of the
adult defendants and as to W. Kahle Russell, an infant over
fourteen years of age, upon process as to each of the infant
defendants under fourteen years of age, service thereof being acknowledged in the case of Eleanor Enslow Kahle
(2nd), Wm. G. Kahle and Helene Kahle by their mother and
case of ·Margaret K. Russell (2nd), Thos. H. Russell, Jr.,
testamentary guardian, Eleanor Enslow Kahle, and in the
and David H. Russell, by their father, Thos. H. Russell';
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upon the bill taken before confessed as to W. H. Steele,
Eleanor Enslow Kahle, Wm. C. Rowland, Thos. H. Russell
and Gilpin Willson, Trustees under the will of Wm. G. Kahle,
deceased, Eleanor Enslow Kahle, in ~er own right and Margaret K. Russell; upon the answers of each of the said infant defendants by Chas. M. East, the guardian ad litem
of said infant defendants, a1_1d his answer for each of them;
and upon the depositions of Gilpin Willson and Thos. H.
Russell, taken after due notice to and in the presence of the
guardian ad litem of the said infant defendants and by consent of the adult defendants, and filed in the office of the
Clerk of this court; and was argued by counsel.
Upon consideration whereof the court doth adjudge, order and decree :
J>age 696 r FIRST:- That the sale _by the executors of
Wm. G. Kahle, deceased, to H. B. Woodward of
:ihe interest of their Testator in and to the partnership assets
,of the firm trading as Woodward & Son, consisting of Wm.
G. Kahle and H. B. Woodward, condticting a mercantile
~business and a Cleaning and Dyeing establishment in the
:City of Staunton, with a branch house at Waynesboro, Va.,
in consideration of the assumption by H. B. Woodward of
the payment, and the payment by said Woodward, of all of
,.the indebtedness of the said partnership, be and the same is
ratified and approved in every respect, such sale in the opinion
:of the court being for the advantage and interest of the
Testator's estate.
SECOND:- That the sale by the executors of sucb shares
·Gl banking association or corporations owned by the ~estator
·at the time of his death, and at that time pledged as collateral
security for certain indebtedness, and the application ·of the
·proceeds of such sale or sales to the payment of the 'indebted·ness for which the same were pledged, be and the same ·is
·hereby ratified and approved.
THIRD:- The court being of opinion, from the evidence
.i0i witness.es.and the value. of .the. assets of the estate. of. said

•.
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\Vm. G. Kahle as compared with its indebtedness, that the
interests of no creditor will be jeopardized or prejudiced
thereby and further that it is. proper that an adequate support be furnished out of said estate to the widow and infant
children of the testator, pending the administration of said
estate, that if, in the judgment and discretion of
page 697 rthe Board of Directors of Staunton Military
Academy, ( all of the stock of which corporation
under the testator's will passed to the said trustees to be
held under certain trusts set forth in said will,) there may be
advanced from the earnings of said corporation, in anticipation of dividends to be paid at the close of the present fiscal
year of said corporation, from month to month, any sum
not exceeding $600.00 per month, beginning with October
1st, 1920, the said advancement shall be paid to and received
by the testamentary trustees aforesaid of Wm. G. Kahle,
deceased, to be disbursed by them in accordance with the directions of sub-section ( 4) of the third clause of Wm. G.
Kable's will to Eleanor Enslow Kahle; such anticipation
t'f dividends by payment thereof to the trustees, and disbursement thereof by the trustees to continue until the further order of this court or until, in their discretion, the Board
of Directors of said corporation deem it inadvisable to permit
further anticipation of dividends. And the exect1:tors of
\Vm. G. Kahle, deceased, shall permit the distribution and
·payment aforesaid of profits arising from said shares of
corporate stock and th~ payment thereof to Eleanor Enslow Kahle in the manner stated, without liability upon the
said executors or any of them by reason of the non-application of said profits to the payment of the indebtedness ot
the said estate.
FOURTH :- It appearing to the court that the general
indebtedness of the estate in very large part is owing to the
Staunton Military Academy, a corporation, all of
· page 698rthe shares of stock of which are a part of the
estate, and that much of the general indebtedness
:,0f said estate is owing to retail merchants in the City of
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Staunton, who may well be inconvenienced by postponing
payment of their debts until the final settlement of the estare
of the end of one year after the testator's death, and that
their payment will not prejudice the rights of any creditor
C\f the estate, that the executors may pay out of any funds
in their hands, applicable to the payment of general indebtedness, the debts of the testator owing to retail merchants and
the like, and the action of the executors in making such payment without awaiting a general distribution is ratified and
confirmed, the right being reserved to any creditor whose
debt is not thus paid at any time to petition the court in this
cause for appropriate relief to him in the matter of securing
payment of his debt.
FIFTH:- It appearing to the court that by the second
clause of the codicil of said will the testator directed his
executors to convey to. Staunton Military Academy any real
estate standing in his name other than a certain parcel thereof devised by him to Margaret K. Russell and others, which
within a year prior to the testator's death may have been
held or used in connection with or for the purposes of that
corporation - - such real estate being regarded by the testa··
tor as in fact a portion of that corporation's property; that
.within the year prior to the death of the testator on July 5th,
1920, the following properties in the City of Staunton were
held or used for the purposes of said Staunton
page 699 ~ Military Academy, namely, a lot of 2.8 acres on
· Prospect Street, Extended, conveyed on March
14, 1911, by Mary S. Gibson to Wm. G. Kalbe; a lot con··
taining four acres, more or less, on the South-east side of
.Prospect Street, conveyed on October 6, 1909 by J. J. Prufer
and wife to Wm. G. Kahle; a lot containing 3.4 acres of
·tand, less that part of the same· devised by the testator to
Margaret K. Russell and others, known as the Bickle Field,
conveyed on April 15th, 1914, by A. P. Bickle and others to
\iVm. G. Kahle; a·lot on the south side of Sunnyside Street,
adjoining the Emily Washington lot, conveyed on September 23, 1915, by Flora A. Points, et al., to Wm. G. Kahle;
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two lots on North Market Street conveyed on October 15,
1918 by Mary B. Pirkey, et al., to Wm. G. Kahle; a lot
known by house numbering as 239 Pleasant Street conveyed
on March 7, 1912, by R. E. Tyler et al. to Wm. G. Kahle;
the John B. Hoge property at the carrier of Market and
Point Streets, (whether the same be in the name of Wm. G..
Kahle or of Staunton Military Academy) ; certain other
properties on the North side of Pleasant Street between the
Baylor property and the Academy property at the top of the
hill, ( whether the same have been conveyed to the Academy
or to W. G. Kahle), and the Col. Skinner property on Prospect Street, upon which is the Academy Hospital and a part
of which is used for parade ground purposes ( whether the
same was conveyed to Staunton Military Academy or to
vVm. G. Kahle), the Knisely property on Market Street,·
( whether the same was conveyed to Staunton Military
Academy or to W. ·G. Kahle); and that the said
properties and each of them were and are a com.:.
J>age 700 rponent part of said Staunton Military Academy
plant and school property and were purchased with
funds supplied for the purpose by said Staunton Military
Academy;· that the interests of no creditor of the estate of
\i\Tm. G. Kahle will be prejudiced by the conveyance, by the
executors to Staunton Military Academy, in accordance with .
the provisions aforesaid of the codicil of said will, of the
properties hereinabove specifically mentioned, or any of them, .
or of other properties not hereinabove specifically mentioned,
bnt falling within the same category, and that the interests
:Of none of the infant defendants will in any manner be prejudiced thereby; that the said executors, in accordance with
the provisions of the said clause of said codicil, by proper
<Conveyance do grant unto the Staunton Military Academy
:all of the said lands standing in the name of W. G. Kahle,
at the time of his death, which hereinabove have been found
·10 fall within said clause of said codicil, together with any
other like lands which by decree hereinafter entered may be
-determined to have been held . by W. G. Kahle in the _like
.111anner.
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SIXTH :- It appearing to the court that the executive
committee of the Board of Directors of Staunton Military
Academy consists of Gilpin Willson, Thos. H. Russell and
Wm. H. Steele, all of whom are of the testamentary trustees
of Wm. G. Kahle, deceased, and of whom Thos. H. Russell
and Gilpin Willson are Executors, and that the said Thos.
H. Russell and Gilpin Willson, on account of the positions
of trust so held by them, are embarrassed in fixing the compensation to be paid to the members of said Exepage 701 ~cutive Committee by Staunton Military Academy
by way of compensation for their services in conducting the affairs of said corporation as such ex~cutive
.committee; that the duries of said Executive Committee are
such and business of said corporation is of such magnitude
as to require constant attention and service from said Executive Committee, and that it is proper in this cause that,
· the court consider and determine the propriety of the mem~
hers of said Executive Committee accepting compensation
for their services as such, as well as the amount which properly they may so receive; that the said Gilpin Willson, Thos.
H. Russell and Wm. H. Steele, members of such Executive
Comittee may with propriety receive for their services as
such members a sum not exceeding $2500.00 each annually,
to be paid by the corporation so long as such services are
rendered, the decree of the court in this respect being intended merely to determine the propriety of said executive
committee directing such payment to its members, and the
amount at which such payment shall be fixed for the current
year, and not to prescribe what action shall be taken by said
Executive Committee, or to limit its discretion in the conduct
of the a:ffairs of said corporation.
SEVENTH :- And this cause is referred to one of the
Master Commissioners of this court, who shall take, state,
settle and report to the court an account showing:
( 1) The transactions of the Executors with the assets of
the estate in their hands ;
·
(2) The indebtedness of the estate of vVm. G.
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page 702 ~ Kahle, deceased, stated in the order of the priorty
of such debts ;
(3) Any other matters deemed pertinent by the Master
Commissioner or required to be stated by any party interested.
But before proceeding to take said account the Master.
Commissioner to whom this cause is referred shall first
convene before him all creditors of the estate of Wm. G..
Kalbe, deceased, by publication for four consecutive weeks in
some newspaper published in the City of Staunton of a
notice directed to such creditors requiring them to present
their claims to the said Executors and convening said creditors before said Master Commissioner upon some day set
by him for that purpose; and shall also give notice to the
said Executors of the time and place of his primary sitting.
EIGHTH:- It appearing to the court that the limits of
the land devised by the testator to Margaret K. Russell for
her life and at her death to her surviving children, or if there
by no such surviving children, then unto such persons as may
answer the description of heirs at law of the said Margaret
K. Russell, are shown by terraces and the like now on the
said land, but that it is proper that some permanent description be had of the lands so embraced in said devise, the Executors are directed to have a survey and plat of the said
lar.d made by some competent surveyor, which survey and
plat shall be returned to the court in this cause, at which time
the same, if properly made, will be placed of record in such
manner as to constitute a muniment of title of
page 703 ~the said devisees as well as of the Staunton Military Academy, owner of the adjacent property.
page 704~

PETITION OF WILLIAM G.
KABLE'S TRUSTEES.
Filed May 16, 1925

To the Honorable Richard S. Ker, f,U,dge of the Corporation
Court of the City of Staunton:

696

Supreme Court of Appeals of Virginia

Your petitioners, trustees under the will of Wm. G.
Kahle, dec'd, respectfully represent ui:ito the court:
By the third clause of the will of Wm. G. Kahle the
capital stock of Staunton Military Academy is bequeathed
unto Thos. H. Russell, Eleanor Enslow Kahle, Gilpin Willson, W. ·C. Rowland and W. H. Steele and to their successor
or successors in office, upon certain trusts, those here material
being:
"The said stock always shall be voted by my said trustees
.against any unreasonable expenditures or expenses of sal;ary, or~ unbusiness-like ventures, and in each instance always for the welfare of the corporation, and. of the school
.operated by it and for increasing its business and profits;
~it being .remembered that I always desired, as a stockholder,
-all such expenditures to be made as appear reasonable and
·-proper. in the exercise of a fair business-like discretion, and
that it .is my desire that my said trustees in voting
;,page -705 r-said stock sl1all ·be actuated by like motives. My
·
said Trustees shall not sell the s·aid shares of stock
·or any of them, at any meeting of the stockholders of the
~aid Staunton Military Academy, a corporation, for the sale
-0£ the school conducted hy said corporation or any property
.necessary or advantageous to the operation of the said school,
-ui1less in order to replace the same with proper·ty more ad,yantageous that that disposed of, and shall not vote the
said shares of stock or any of them at any such stockholder's
·meeting, in favor of ceasing to operate the said schoo1, unless
because of some catastrophe, or because ·of great losses not
happening through their default, it shall appear to such
court as may. have jurisdiction of the· matter, to which said
'Trustees may apply for direction, upon the evidence of not
less that three competent disinterested persons with full -knowledge of the matter, .that such sale or sales, such cessation of
operations, or such disposition of the stock of the school, or
of the property, is necessai:y .in order to avoid .disaster ·to
the· trust estate,''
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After several provisions in regard to the election of of- ·
ficers of the corporation, and the settlements of differences
of opinion, if such arise among the Trustees, it is provided
that out of the dividends, interest and profits arising and
accruing from the estate in their hands, the Trustees will
pay certain charges, and thereafter pay the
page 706 rnet dividends and income arising from the trust
estate and coming into the Trustees' hands to the
testator's wife during her natural life or until some of the
te~tator's children shall attain the age of twenty-one years,
as the one or the other first shall occur; when and as each of
the testator's children shall become twenty-one years of age
the Trustees, during the testator's wife's life, sha11 pay to
each of such children annually one-ninth of the net income
so that when all three of his children shall have become twenty-one years of age each, from that. event until the death of
the testator's wife, will have a one-ninth part of the net
income, and the testator's wife the residue; in the event of
the death of any child after he ·has attained his majority,
-during the life of the testator's wife, the p~rt otherwise payable to the child shall be paid to the wife.
The testator states that the provision made for his wife
until his. children become of age is for the purpose of providing her and the said children dtiring their minority a ·
support and maintenance and for the children a proper edu~
cation.
At the death of Mrs. Kahle the entire trust estate is
to be for the use and benefit of her children surviving her
and the then living children of such of the testator's children as then are dead, until all of the children have attained
certain specified ages, at which time the Trustees are to
deliver the corpus of the trust estate to the said c;hildren.
page 707 r The buildings of Staunton Military Academy
are those which existed at the death of the testator.
'I'he number of cadets attending the school conducted by
the corporation has been up to the normal capacity of the

,-
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facilities owned by the school, but little by little other schools
in the United States competing with Staunton Military Academy have improved their facilities such as barracks, school
rooms, houses for cadets' recreation, and the like, until there
is apprehension on the part of the Trustees that they may
present to prospective patrons physicial facilities superior
to those which the Staunton Military Academy now has. It
is the opinion of the President of the Academy, who has
kept himself informed of the progress of other schools in
the class of Staunton l\.'.[ilitary Academy, that if the relative
btanding of Staunton Military Academy is to be maintained
its equipment and facilities must be increased. There has
been competition for patronage and unless the school grows
it must fail in the end.
At the present time your petitioners regard it as essential
.:to erect a recreational building, to afford some place in
Jhe school where in severe or inclement weather the cadets
;may occupy their spare time. Other schools in the Academy's
cJass are o:ffering this facility to their patrons. The Academy at present offers nothing except a gymnasium to members of the various teams.
Another vital nee.cl is additional class rooms, but this
may be met later.
During the years which have passed since Col.
page 708 ~Kahle' s death the net income of the corporation
has been needed for the payment of debts, taxes
and making such repairs and replacements to the physical
plant as were. imperatively needed. Nothing has been done
towards adding to the physical facilities of the school. At
the same time dividends have been declared regularly in
favor of the Trustees, who in turn have disbursed them t0
the beneficiaries of the trust, .Mrs. Eleanor E. Kahle for the
use of herself and her children, the amount of the dividends
thus applicable having. been fixed by order of the court.
The affairs of the corporation now are in such condition
that funds can be made available for the purposes mentioned
.abov~, and _your _petitioner, the Trustees under .Wm. .G.
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Kable's will, confronted with the question whether or not
to add to the physical plant, desire the advice and direction
of the court and its authoritative construction of the will of
their testator in the following particular :
The testator states that the stock of the Academy is to
he voted by them always against any unreasonable expenditures, or expenses of salary, or unbusinesslike ventures,
and in each instance always for the we1fare of the corporation and of the school operated by it and for increasing its
business and profits; it being remembered that I always
desired, as a stockholder, all such expenditures to be made as
appear reasonable and proper in the exercise of a fair buinesslike discretion, and that it is my desire that my said Trustees in voting said stock shall be actuated by like motives.
Under these provisions are the Trustees to add
page 709 ~to the plant of the Academy such buildings, equipment and facilities as in their opinion will enable
it to maintain its rank among it competitors and to grow, or
shall they merely preserve the property of the corporation
as it is?
The court will observe that the question here presented
is vital : Whether the school conducted by the corporation
is to grow and the corpus of the trust thus be increased;
or, the efforts of the Trustees to be directed only to the
preservation of the corporate property and the realization
therefrom of such income to be paid by way of dividends
for the use of the beneficiaries of the trust as in the ordinary
course of business and with reasonable discretion upon the
part of the Trustees may be practicable.
Your .petitioners pray that the court may construe the
will of their testator in the respect just indicated and direct
the Trustees as to the proper course by them to be pursued; that the beneficiaries of the trust, Mrs. Eleanor E.
Kahle and her three infant children may be required to answer this petition, the infant children by their guardian ad
litem; and that all proper orders be made and decrees entered
in the premises.
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And your petitioners will ever pray, etc.

J.M. PERRY,

THOS. H. RUSSELL
WILLIAM C. ROWLAND
GILPIN WILLSON
W. H. STEELE
Trustees

Counsel
page 710r

DECREE ENTERED MAY 16, 1925

This. day came Thos. H. Russell, Wm. C. Rowland, Gilpin Willson and W. H. Steele, four of the five testamentary
trustees of Wm. G. Kahle, dec'd, and asked leave to file
their petition, asking for the construction of a certain clause
of the will of their testator, it being explained to the court
that the said petition is not signed by Mrs. Eleanor Enslow
Kahle, inasmuch as it is asked in said petition that she
answer the same, and the construction of the will in said
petition reques~ed involves her personal interest as well
as her duties as Trustee.
It is accordingly ordered that the said petition be filed
and that Mrs. Eleanor Enslow Kahle and Eleanor Ensldw,
( 2d), Wm. G. ( 2d), Helene Kahle, infant children of Wm.G. Kahle, dec'd., by their guardian ad litem do answer the
same.
page 711 ~

DECREE ENTERED JULY 28, 1925

This cause came on this day to be again further heard upon the papers formerly read, and upon the further settleinent of the accounts of the Executors made before Wm.
A. Pratt, Commissioner in Chancery of this court, showing the transactions of said Executors, for the period from
July 5, 1922, to July 1, 1923, which settlement was heretofore made and- filed in the Clerk's Office among the papers
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in this cause July 26, 1923, but which was inadvertently
not approved by formal decree.
Upon consideration whereof, there being no exception
thereto, and it appearing that the Executors ·have properly
accounted for the ·funds in their hands, belonging to said
estate as shown by said report, returning proper vouchers
therefor, the Court doth ADJUDGE, ORDER AND DECREE that said report be, and the same is hereby ratified,
approved and confirmed in all respects, and ordered to be
recorded in the fiduciary settlement book kept in the Clerk's
Office of this court for the purpose.
And this cause came on this day to be again further heard
upon the settlement of the executorfal account made be:
fore Wm. A. Pratt, Commissioner in Chancery, showing the
transactions of said executors for the period from July 1,
1923, to July 20, 1925, this day filed in open court, by
leave of court, without exception thereto, and was argued by
counsel.
page 712 r Upon consideration whereof, it appearing that
sajd Executors have made a further settlement
of their accounts and transactions with said estate for the
period covered by said report, showing their receipts and
disbursements, returning proper vouchers therefor, the court
doth ADJUDGE, ORDER AND DECREE that said report be and the same is hereby ratified, approved and con.firmed in all respects.
And it appearing from said report that certain stock
amounting to 40 shares of the capital stock of the Peoples
Hank of Chesterfield, S. C., cannot be -readily converted
into cash by reason of the recent reorganization of said
bank, and as· one of the a~sets of the estate should be
· transferred to Eleanor E. Kahle, the beneficiary under the
,vill of Wm. G. Kahle, for whatever value said stock now
carries, it is further ADJUDGED, ORDERED AND DECREED that said Executors are hereby authorized to make
such trans£ er to Mrs. Eleanor E. Kahle, taking her receipt
·therefor, and filing the same in the papers in this cause.
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And, it further appearing from said report that said Executors have properly disposed· of and accounted for all of
the assets of any value, belonging to said estate, paying
the costs of these proceedings to date, and paying the balance
of cash o·n hand to Mrs. Eleanor E. Kahle, who is entitled
thereto, it is ADJUDGED, ORDERED AND DECREED
that this settlement be deemed in all respects as a final settlement of the accounts and transactions of said Executors,
so that they, together with the surety on their
page 713 ~official bond be, and they are hereby relieved from
any and all further liability.
Said Executors are not fully discharged from all executorial duties, by reason of the indirect liability continuing
and outstanding because of their endorsement on the obligations of Woodward & Son remaining unpaid, amounting
to $5,000.00, and for this purpose, and until such liability
is settled, said Executors are continued as such fiduciaries,
with authority to make such endorsement on the paper of
\i\Toodward & Son by way of extension or renewal as may be
necessary and proper in their discretion for the complete
liquidation of the same.
And this cause shall stand continued on the docket for
the further orders and decrees of the Court herein made
necessary from time to time for the settlement and convenience of the testamentary trustees, or their successors in
office designated by the will of \tVm. G. Kahle! deceased,
and any other parties in interest in this cause.
page 714~

DECREE ENTERED JULY 9, 1927

This cause came on this day to be again heard upon the
papers formerly read, upon the report of Wm. A. Pratt,
Commissioner, dated August 10th, 1925, of the settlement
of accounts of the testamentary trustees of Wm. G. Kahle,
clec'd, to which no exceptions have been filed, upon the petition of Wm. G. Kable's trustees filed May 16th, 1925, and
upon the petition of said trustees this day filed, and was
argued by counsel.
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Upon consideration wherof it is adjudged, ordered and
decreed that the said commissioner's settlement of the accounts of the testamentary trustees of Wm. G. Kahle, dec'd,
be and it is ratified and confirmed in every particular. And
tht Clerk of this court is directed to record the same in
the proper book in his office.
The court having fully considered the terms of the will
of the said Wm. G. Kahle, in accordance with the prayer
of the petition of the trustees filed May 16th, 1925, is
of opinion and doth accordingly adjudge, order and decree
that, as is evidenced by the testator in providing in the third
clause of his said will that the shares of the capital stock
of Staunton Military Academy bequeathed by said will to
the said trustees "shall be voted by my said trustees . . . .
always for the ·welfare of the Corporation and of the school
operated by it and for increasing its business and profits;
it being remembered that I always desired, as
page 715 ~a stockholder, all such expenditures to be made as
· appear reasonable and proper in the exercise of
a fair business-like discretion, and that it is my desire that
my said trustees in voting said stock shall be actuated by
my motives", and that said trustees "shall not vote the said
shares of stock or any of them at any such stockholders'
meeting in favor of ceasing to operate the said school unless because of some catastrophe, or because of great losses
not happening through their default", the intention of the
testator was, and the effect of said provision is, that the
said trustees, in the exercise of their reasonable discretion,
shall make such expenditures and.investments, after payment
of dividends reasonably proportionate to the earnings and
needs of the Academy, as may be, not only necessary and
essential to the upkeep of the school conducted by the said
Academy, but as will aid its growth and add to its usefulness, standing and prestige; and that said trust is for the
purpose both of conserving and aiding the healthy grmvftti
of said undertaking.
And in confirmi ty with the terms of said will the court
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is of opinion and doth adjudge, order and decree that it
is proper that said trustees shall so vote the stock of said
corporation as to add to the plant of. the Academy such,,
huildings, equipment and facilities as in their opinion are
reasonably necessary or calculated to enable the said school
to maintain its position among its competitors and to aid
its healthy growth, always exercising their reasonable discretion against unwise expenditures for such purposes.
page 716r

DECREE ENTERED JULY 12, 1927

This cause came on this day to be again heard upon the
papers formerly . read and upon the petition of Thos. H.
Russell, YV. C. Rowland, Eleanor Enslow Kahle, Gilpin Willson and W. H. Steele, Trustees under the will of Wm. G.
Kahle, dec'd, this day filed in open court with leave of court,
and was argued by counsel.
Upon consideration whereof it is adjudged, ordered an9decreed:
FIRST: That the declaration of dividends set forth by
said trustees at the meeting of the Board of Directors of
Staunton Military Academy held in July, 1926, be and the
same is ratified and approved.
'; SECOND ~ That the action of the Board of Directors
of Staunton Military Academy, which board is composed
of the said trustees, in erecting the building known as
"Memorial Hall" upon the property of said Corporation, is
considered by the court as in pursuance of and accordance
with the trusts declared by Wm. G. Kable's will, and is accordingly ratified and approved.
THIRD : That the action of th~ said Board of Directors,
l'Omposed of the said trustees, in acquiring for said Cor1>oration the Echols field containing nine and six-tenths
acres, adjacent to the Staunton Military Academy property,
for the purposes of said school, is considered by
page 717 rthe court to be in conformity with the ter'ms of
Wm. G. Kable's will and in the proper execution
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of the trusts thereby declared _and the same is ratified and
approved.
page 718r

DECREE ENTERED SEPTEMBER
27, 1927

This cause came on this day to be again heard upon the
papers formerly read and upon ·the petition and report of
\Vm. G. Kable's testamentary trustees this day filed in open
court with leave of court, and was argued by counsel.
Upon consideration of the said report, the court doth
approve and confirm the declaration on July 11th, 1927, of
a dividend upon the shares of stock of the corporation. pay,, ble to the testamentary trustees in equal monthly installments during the year 1927"'."28, of $18,000., to be disbursed
by the trustees to Mrs. Eleanor E. Kahle in order that
she may provide comfortably for the ·support and maintenance of herself and her children and for their proper education.
The court doth further adjudge, order and decree that
the . advancement by the corporation to said Trustees of
the sum of $1500., during the year 1926-27, upon lWrs.
Eleanor E. Kable's request and her representation that urgent need therefor existed, was proper and that the declaration of a special dividend on July 11th, 1927, to meet said
advancement be and the same ·is approved and confirmed.
But the court is of opinion and doth adjudge, order and decree that until the further order of the court dividends upon said stock payably to said Trustees for the comfortable
support and maintenance of Mrs. Eleanor E. Kahle and the
children of the said Wm. G. Kahle during their
page 719 rminority and for their proper education be limited
to the sum of $18,000., annually, unless extraordinary conditions exist rendering additional dividends necessary ,and in the judgment and discretion of the said Trustees
as directors of Staunton Military Academy the financial
condition of the said Academy and the state of its busin~ss
affairs warrant such additional dividend.
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And the court doth ratify, approve and confirm the actions of the said Trustees shown in their, said report in all
respects.
page 720r DECREE ENTERED SEPTEMBER 27, 1927
This cause came on this day to be again heard upon the
papers formerly read and the ,petition of Mrs. Eleanor E.
Kahle, signed by her and dated September 12th, 1927, together with the schedule of indebteelness thereto attached,
and was argued by counsel.
Upon consideration whereof, it appearing to the court that
l\1rs. Eleanor E. Kahle has become indebted to a large
amount, as shown by said schedule, and that the said indebtedness, other than the amount of $2500. owing upon
a lot in Bellevue, in the City of Richmond, Virginia, was in.c.nrred in the maintenance and support of the said Mrs .
.Eleanor E. Kahle, as well as for her children, and it further
-:appearing from the said petition that the petitioner requests
:that the Staunton Military Academy lend or obtain the loan
'.of a sufficient amount to the Trustees under the will of Wm.
G. Kahle, dec'd, to be advanced by them to the petitioner in
the payment of the claims stated, such advandements to be
'.repaid in monthly instalnients out of the income otherwise
_payable to the petitioner for herself and her children, the
court doth adjudge, order and decree:
That the Staunton Military Academy may advance to the
·testamentary trustees of Wm. G. Kahle, dec'd, the sum of
:·.$5604.49, which amount hereafter shall be charged against
,dividends upon the stock of the Corporation payable to the
Trustees for the use and benefit of Mrs. Eleanor
·page 721
Kahle and her children under the terms of the
will of Wm. G. Kahle, dec'd, and that said Trustees upon receipt of the said amount shall pay therefrom the
·several items of indebtedness set forth by -Mrs. Kahle in the
:schedule attached to her said petition, taking receipts therefor
-and filing such receipts. as . .their vouchers. for _.the .disbursement of the. said s.um.

rE.
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But the court is of opinion that the sum of $2500. owing
upon the lot of land in Bellevue, in t.he City of Richmond,
Virginia, is not indebtedness incurred in the maintenance
and support of Mrs. Kahle and her s£acl children and inasmuch
as the same is secured by mortgage upon the said lot of land
is of opinion that provision now should not be made for the
payment thereof by an advancement by the Staunton Military
Academy to the said Trustees.
page 722 ~ DECREE ENTERED APRIL 24; 1928
This cause came on this day to be again heard upon the
papers formerly read and upon the petition of Wm. G.
Kable's Trustees, this day filed in open court with leave of
court, and was argued by counsel.
Upon consideration whereof, it appearing to the court
from the said petition that the Trustees in their capacity as
directors of Staunton Military Academy request the direction
of the court as to the purchase of a certain lot of land belonging to Mrs. Lucy ::t\.f. Earmen, adjoining the Academy's
lJarade ground, at the price of '$350., payable in cc1sh, and a
lot of land on the north side of Pleasant Street, lying between the prope~ty of Mrs. Cornelius P. Bowman and the
property of the Academy, at the price of $5,000,, such purchases being made for the purposes of said Academy and as
a par(of its school grounds, and the court being of opinion
that it is to the advantage of said Academy that the said
lands be acquired, it. is adjudged, ordered and decreed that
the Trustees under the will of Wm. G. Kahle, dec'd, in their
capacity of directors of Staunton Military Academ¥ shall
cause the said corporation to acquire the said two lots of land
at the respective prices mentioned, payable in cash, provided
that in the opinion of said directors the said lands are reasonably necessary for the purposes of the corporation and
that the prices therefor are fair, the judgment of the directors
in that respect to be entered of record in the minute book of
the corporation.
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PETITION OF DEC. 4, 1930

To the Honomble Richard S. Ker, Judge of the Corporation Conrt of the City of Staunton:

Your_ petitioner, Gilpin \Villson, \i\Tilliam C. Rmvland,
Thos. H. Russell and William H. Steele, four of the five
trustees under the will of Wm. G. Kable, clec'cl, respectfully
represent:
The undersigned trustees and Mrs. Eleartor Enslow
Whitehead, the remaining trustee under the will of Wm. G.
Kahle, dec'd, are directors of Staunton Military Academy,
the stock of which the trustees hold under the will of Wm.
G. Kahle, dec'd, and thus are acting in a dual fiduciary capacity.
The will of Wm. G. Kahle, dec'd, limits the compensation
of the trustees to $200.00 annually, but their duties are
f,imple, consisting only of holding the stock of Staunton Military Acacleiriy, receiving and disbursing dividends thereon
and voting said shares at stockholders' meetings.
The directors of Staunton Military Academy on the other
hand have the responsibility of conducting the very large
bttsiness affairs of the corporation, aticl all of the directors,
with the exception of Mrs. Whitehead, who resides in Richrnoi1d and can not conveniently attend directors' meetings or
undertake the active duties of a director, have actively participated in the affairs of the .corporation and the exercise
of their official duties. lt1 the interim between
page 724 tdirectors' nieetings an Executive Committee of
three directors has functioned and for some years
each of the Executive Committee has received an annual
salary of $2500.00. From its acquaintance with the net
earnings of the corporation and the increase of its assets
the court is in position to judge whether or not this salary
has been earned by the Executive Committee.
The Board of Directors has taken the view that the direc.:.
tvrs also should receive compensation. Their responsibilities
a.-; directors are large and the results of the operation of the
I
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corporation have been good. The allowance of this compensation it is true increases the total compensation received by
such directors as are members of the Executive Committee,
yet it would seem their total compensation is not excessive.
In addition the chairman of the Executive Committee has
had especial charge of its financial affairs and his responsibilities probably have been greatest, so far as the business
management of the corporation is concerned. For this reason it seemed proper to make a difference in the compensation given to the chairman of the Executive Committee.
Accordingly at a meeting of the directors held on November 10th, 1930, at which all of the directors were present
l:xcepting Mrs. \,Vhitehead, a resolution was adopted which,
after reciting the reasons actuating the Board, directed that
so long as the annual net income before payment of federal
and state income taxes is in excess of $50,000., each director for his services as director shall receive the
!)age 725 ~sum of $1,000. annually; that the salary of each
of the Executive Committee as heretofor.e shall be
$2500., excepting that the chairman of the Executive Committee shall have as additional compensation the sum of $500.
An attested copy of this resolution is exhibited with and
Us a patt of this petition.
Your i)etitioners pray that the court will consider the
propriety of the said action of the directors, noting especially
that the directors also are trustees under the will of Wm. G.
Kahle, dec'd, charged with the duty of voting the stock of
this corporation and to receive and distribute the dividends
therefrom, and as ·well the result to the corporation of their
services as directors, and will enter such decree in the premises as in its discretion may be proper.
And your petitioners will ever pray, etc.

GILPIN WILLSON
WILLIAM C. ROWLAND
THOS. H. RUSSELL
WILLIAM H. STEELE
By Counsel
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J.M. PERRY
·counsel
EXHIBIT
A meeting of the Board of Directors of Staunton Military·
Academy was held on November 10th, 1930 at three o'clock
P. M. at the office of the Company, present Messrs. Willson,
Russell, Rowland and Steele, the president presid-;
page 726 ring and the secretary acting as secretary.
On motion of Mr. Rowland seconded by Mr.
Steele, the following resolution was unanimously adopted.
Inasmuch as the Directors during the period of their attendance at mee_tings of the Board of Directors and their
services as director, although by reason of such services as
well as the services of the Executive Committee and the officers of the Corporation the affairs of the Academy have
prospered and its assets have been greatly increased, and it
is now thought proper to fix the compensation of Directors :
Therefore, be it resolved:
That so long as the annual net income before payment of
iederal and state income taxes is in excess of Fifty Thousand
Dollars there shall be paid to each of the directors for his
services as director the sum of $1000.00 annually. ·
Resolved further that the salaries of the Executive Committee shall be as heretofore, $2500.00 each annually, ex.cepting that the Chairman of the Executive Committee
have as additional compensation the sum of $500.00.
I

sliall

W. H. STEELE
Secretary
page 727r

DECREE ENTERED DEC. 4, 1930

This cause came on this day to be again heard upon the
papers formerly read, the report of Master Commisssioner
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Hugh H. Kerr containing a settlement of the account of Gilpin Willson, Wm. C. Rowland, Thos. H. Russell, Wm. H.
Steele and Eleanor E. Whitehead, Trustees under the will of
\Vm. G. Kahle, dec'd, with their trust, filed November 7th,
1930, without any exception thereto, and upon the petition
of Gilpin Willson, Wm. C. Rowland, Thos. H. Russell and
Wm. H. Steele, four of the five trustees under the will of
\Vm. G. Kahle, dec'd, this day filed in open court with leave
of court, and was argued by counsel.
Upon consideration whereof, there being no exception to
the settlement of the said trustees and the court having examined the same and the vouchers supporting it, it is adjudged, ordered and decreed that the said report be and it is
confirmed.
It appearing from the said petition and from a certified
extract from the minutes of a meeting of the Board of Directors of Staunton Military Academy held on November 10th,
1930, exhibited with said petition, that the said Board has
resolved to pay to each of the directors an annual salary of
$1,000. so long as the annual net income of the corporation
Lefore payment of federal and state income taxes is in excess
of $50,000. and to increase by the sum of $500.
page 728 rannually the compensation paid to the chairman
of the Executive · Committee of said Board, and
it further appearing to the court from the said petition as
. well as from the reports of audit of the accounts of said
corporation that no compensation to this time has been paid
to the said directors as such, their services to the Academy,
e:xcept in the case of the Executive Committee, having been
gratuitous, the court is of opinion and doth adjudge, order
and decree that in view of the financial result to the corporation of the services of said directors and of the results which
may be expected from a continuance of such services it is
proper that the compensation so awarded be paid, subject to
the conditions expressed in said resolution, although the said
djrectors also are trustees under the will of Wm. G. Kahle,
dec'd.
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page 729 ~VIRGINIA:
CITY OF STAUNTON, to-wit:
I, Earl McF. Taylor, Clerk of the Corporation Court. for
the City of Staunton, State of Virginia, do certify that the
foregoing is a true transcript of the record and proceedings
as asked for or agreed upon and stipulated by counsel for both
petitioner and defendant in . the chancery cause of William
G. Kable's Executors v. William G. Kable's Trustees pending in said court, as the same appears of record and on file
in the office of said court. I further certify that the notice
required by law has been duly given to all counsel of record.
Given under my hand this 5th day of July, 1940.
EARL McF. TAYLOR
Clerk
Fee for transcript :
$159.50
A Copy-Teste:
M. B.· WATTS, Clerk.
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