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VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND |

Manchester Division
- MIMI DIDATO,
Plaintiff,
v | Case No: ML-7201
PAUL M STREHLER, M.D. and

CHIPPENHAM PEDIATRIC & ADOLESCENT MEDICINE, P.C.,
Defendants.

AMENDED MOTION FOR GMENT
The plaintiff, Mimi Didato, by counsel, for her. Amended Motion for Judgment

against the defendants Paul M. S&eﬂa, M.D. (Dr. Strehier) and Chippenham Pediatric
& Adolescent Medicine, P.C. (Chippenham Pediatric) sets forth the following; |

1 At all times relevant to tl'us action, Dr. S&ehler has been a physician
licensed to practice medicine in the Commonwealth of Vn'glma and engaéed in thé .
‘practice of medicine in the specialty of pediatrics.

2. Atall timesrelevant to this action, Chippenham Pediatric has beena
préfessional édrﬁéfatibn régiétered td &o busmess in the Comn:ionwealth of ergn:ua |
and has been engaged in providing health care services relating to the practice of

pediatrics.



3. Atall tiﬁxes relevant to this action, Dr. Strehler has been an officer and
employee of Chippenham Pediatric acting within the scope of his employment by
Chippenham Pediatric. |

4, Mrs. Didato is the spouse of Gary Didato, MD

5.  Dr.and Mrs. Didat§ are the parents of three children: Mathew born
January 21,1993, Gabrielle born September 28, 1994 and Nicholas born May 12, 1998,

6.  In1993, Dr. and Mrs. Didato presented to Dr. étrehler and Chippenham
Pediatric and requested that they provide their family including themselves and their
infant son Mathew all health care a family should receive from a pediatrician and a
professional corporation engaged in providing health care services relating to the
practice of pediatrics. |

7. Pursuant to the request of Dr. and Mrs. Didato, Dr. Strehler and
Chippenham Pediatric agreed to provide the Didato family all health care members of a
family should réceive from a pediatrician and a professiopal corporation engaged in
~ providing health care services relating to the practice of pediatrics.

8.  The fglationship between the Didato family and Dr. Strehler and
- Chippenham Pediatric created as a result of a result of the acceptance of the Didatb
famlly into the practice 'of Dr. S&éhler and Chlppenham Pédiaﬁ-ic as descn‘bed in
- paragraph 7 continued without interruption until 1997 when Dr. and Mrs. Didato
moved from the Richmond, Virginia area to Connecticut.
9.  Thalassemia and Sickle Cell Disease are inherited diseases of the blood

known as hemoglopbinopathiés.



10.  Thalassemia is a form of anemia (red blood cell deficiency). Hemoglobin
is the oxygen-carrying component of the red blood cells. It is made of two different .'
kinds of proteins, called alpha and beta globins. If the body doesn't produce both of
these two proteins, the red blood cells do not form properly and do hof carry suf.ﬁcient :
. oxygen. The result is anemia that begins in early childhood and persists throughout life.
- There are a number of varieties of thalassemia. If the body does not produce beta

globms, the resultant disease is called beta thalassemia. -

11, Slckle cell disease (also referred to as “sickle cell anemia”) is caused by the
presence of an abnormal type of hemoglobin called “sickle hemoglobm in red blood
cells. The presence of sickle hemoglobin causes red blood cells to change from their
usual biconcave disc shape to a crescent or sickle shape. T'fle abnormal hemoglobin

‘makes the .red blood cells unable to carry oxygen and the abnormal shape can also cause |
the red blood cells to clog small blood vessels forming clots and preventing some
organs and tissue from receiving sufficient oxygen. When this occurs, red blood cells
are damaged and destroyed producing anemia and the ':vicﬁx_n of sickle cell disease will
experience episodes of severe pain and sustain damage to organs and tissue.

12. Some of the various duucal mamfesta’aons of sickle cell disease include
- painful swelling of the hands and feet caused by 1sche1mc necrosis of the small bones,
ilinesses accompanied by fever, hypoxia and acidosis, infarction of bone marrow, |
splenic infarcts, splenic enlargement leading to circulatory collapse, pulmonary
infarction, strokes, ischemic damage to heart, liver, kidneys and eyes and priapism

(painful fJenﬂe erections).



'13.  Victims of sickle cell disease are susceptible to meningitis, sepsis and other
serious infections and a high risk for a lethal, rapid decrease in hemoglobin level |
(aplastic episode). |

14. By midchildhood most victims of sickle disease are underweight and have
an enlarged heart. Puberty is frequently delayed. Throughout life, the victim of sickle
cell disease will suffer a barrage of medical crises and can expect to‘experience painin
varying levels of intensity on a daily basis.

| 15. The life expectancy of sickle cell disease victims is dramatically reduced as
a co'nséquence of the disease and its sequelae.

16.  Both thalassemia and sicHe cell disease are autosomal recessive disorders.
This means these disorders only occur when both parents carry the gene for the
disorder. ﬁbo&x parenté are carriers of the abnormal gene responsible for‘p.roducing the
disorder, there is a 25 per cent possibility that a child of the parents will have the
disorder. A person who carries the gene for thalassemia has the “thalassemia trait”. A
person who carries the gene for sickle cell disease has the “sickle cell trait”. |

17.  If one parent is a carrier of the beta thalassemia trait and the other parent

is a carrier of sickle cell trait, there is a 25 per cent possibility that a child of the parents

. will be born with a type of sickle cell disease known as sickle beta thalassemia.

18.  One form of sickle beta thalassemia disease is called sickle beta O
thalassemia. This is the most severe form of sickle beta thalassemia. It presentsa
clinical picture virtually indistinguishable from that of sickle cell anemia described in

paragraphs 11 through 15 above.



19.  The beta thalassemia trait is found prirharily in persons of Mediterranean,
African or Southeast Asian origin. |

20.  Dr. Didato is of Sicilian descent and is therefore a person of
Mediterranean origin. -

21.  Thesickle cell trait is found primarily in persons of African, Caribbean,
Latin American, Southeast Asian, Middle Eastern or Mediterranean origin.

22, Mrs. Didato’s mother is Dominican and her father is of Spanish and
Portuguese descent and Mrs. Didato is therefore a person of Caribbean, Latin American
and Mediterranean origin.

23. By the 1970's, technology to screen infants for sickle cell trait and disease

and thalassemia tréit and disease was available.

24. By 1979, a number of pediatricians were advmaﬁng screening of
newborns for sickle cell trait and disease and &1a1assemia trait and disease to help
accomplish two objectives: provision of optimum medical care of patients with the
disease and the prevention of the disease through genetic counseling.

25. Purposes of genéﬁi: counseling include making persons such as the -
parents of newborn who tested positive for sickle cell or thalassemia trait aware of the
" risk of ~pare.ni:ing ;1 Chlld with thalassemia or sickle cell disease, the avaxlabllﬁy of
further genetic testing for the parents and the various alternatives for disease
prevention. The information made available to parents through genetic counseling and
followup activities recommended by genetic counseling would include the 25 per cent

risk of future offspring with sickle cell disease if both parents were carriers of sickle cell



trait or one parent was a carrier of sickle cell tr.ﬁt and the other a carrier of thalassemia
trait. In such parents, the options made known to the parents through genetic
counseling and its followup activities would include preventing the birth of a child with
- sickle cell diéease by térﬁxinaition of any unplanned pregnancy when prenatai‘ diagnosis
revealed the fetus was positive for sickle cell disease or thalassemia or avoiding all
pregancxes by birth control.

26. In1987, a consensus was reached by representatives of the concerned
* medical specialties including pediatricians that:

e Good medical practice dictated that screening for sickle cell disease and
thalassemia should be provided to all newborns as a result of ordinary care and that
state law should require provision of suchvservices.

e If the screening demonstrated that .the newborn did not suffer from the disease
and therefore required no specialized medical care but was é carrier, information about
the newborn’s carrier state shouid be furnished to the parents of the newborn. |

e The information provided to the parents should explain that although the
" newborn's carrier state is not a diéeas’e, there may be implications for other family

members, and, depending on results of family studles, future children may be at risk for
| a chmcally 51gruﬁcant hemoglobmopathy o |
.o Areferral source for family testing and genetic counseling should be clearly
idenﬁﬁea for the parents.
27.  Prior to 1994, Virginia and most other states had initiated a newborn

screening program for hemoglobinopathies.



28.. In 1994, Va. Code § 32.1-65 provided that each infant born in the
Commonwealth would be subject to a screening test for sickle cell diseases unless the
infant’s parent or guardian objected on religious grounds.

29. | Pri<;r to September 28, 1994, pediatricians in Virginia and elsewhere in the
United States had determined that the pediatrician who is caring for a newborn and is
aware that the newborn carries the sickle cell trait is in the best posiﬁon to alert the
parents of the newborn of their child’s carrier state and communicate to the parenfs the
information described in paragraph 26 and identify the referrals described in
paragraph 26 and that pediatricians should undertake to so alert parents and
communicate such information to the parents and identify such referrals.

30. In1994, the standard of care for pediatricians practicing in Virginia al;ld
elsewhere i'n-the United States required pediatricians who were notified that the results
of the screening indicated that it was probable a newborn under their care carried the
sickle cell trait to alert the parents of the newborn of this test result and to communicate
to the parents the information described in paragraph 26 and identify the referrals
described in paragraph 26.

31.  Prior to the birth of Gabnelle on September 28, 1994, Dr. Strehler and
- Cluppenhaﬁ Pediatric became aware that Dr. Didato carried the thalassenua traitasa
consequence of Dr. Strehler and Chippenham Pediatric learning that Mathew carried
the thalassemia trait and ensuing discussions with Dr. and Mrs. Didato.

3;2. At the time of the birth of Gabrielle on September 28, 1994, Dr. Strehler

and Chippenham Pediatric agreed to become the pediatrician and pediatric practice



entity responsible for providing Gabrielle and her family including Dr. and Mrs. Didato
all health care Gabrielle and her family should receive from a pediatrician and a
professional corpo:%tion engaged in providing health care services rdaﬁﬁg to the
practice of pediatrics. |

33.  Atthe time of the birth of Gabrielle on September 28, 1994, Dr. Strehler
and Chippenham Pediaﬁic knew that blood would be drawn for G&brielle and screened .
for the presence of hemoglobinopathies.

34. At the time of the birth of Gabrielle on September 28,1994, Dr. Strehler
and Chippenham Pediatric knew that the results of the newborn screening of Gabrielle
for the presence of hemoglobinopathies would be reported to Dr. Strehler and
Chippenham Pediatric. |

- At the time of the birth of Gabrielle on September 28, 1994, Dr. and Mss.
Didato entrusted Dr. Strehler and Chippenham Pediatric to communicate to Dr. and
Mrs. Didato any information and facts of clinical significance concerning the results of
the newborn saeening of Gabrielle to Gabrielle and other members of the Didato family
including Dr. and Mrs. Didato.

36. At the time of the birth of Gabrielle on September 28, 1994, Dr. Strehler
and Chippenham Pediatric knew that Dr. and Mrs. Didato entrusted Dr. Strehler and
Chippenham Pediatric to communicate to Dr. and Mrs. Didato any information and
facts of clinical significance concerning the results of the newborn screening of Gabrielle
of clinical significance to Gabrielle and other members of the Didato family including

Dr. and Mrs. Didato.



37.  Atthe time of the bu-th of Gabrielle on September 28, 1994, Dr. Strehler
and Chippenham Pediatric knew or should have known all of the facts alleged in
paragraphs 9 through 30. .

38. InOctober of 1994, Dr. Strehler and Chippenhan{ Pediatric were notified |
in writing that Gabrielle that the newborn screening results of Gabrielle indicated
“HEMOGLOBIN PATTERN = PROBABLE F |

39. At the time Dr. Strehler and Chippenham Pediatric were notl.ﬁed of the
results as alleged in paragraph 38, Dr Strehler and Chippenham Pediatric knew that
“FAS" meant Fetal Adult Sickle Hemoglobin.

40, At the time Dr. Strehler and Chippenham Pediatric were notified of the
results as alleged in paragraph 38, Dr. Strehler and dx knew that the newborn screening
ef the blood of Gabrielle indicated that Gabrielle was a carrier of the sickle cell trait.

41.  Atthe time Dr. Strehler and Chippenham Pediatric were notified of the |
results as alleged in paragraph 38, Dr. Strehler and Chipgenham Pediatric knew that Dr |
Didato was a carrier of thalassemia trait. |

42, Atthe timeDr. Strefﬂer and Chippenham Pediatric were notified of the
results as alleged in paragraph 38, Dr. Strehler and Cluppenham Pediatric knew that 1t
was very possible that Dr. and Mrs Didato would conceive together other childrenin
the future.

43.  Atthe time Dr. Strehler and Chippenham Pediatric were notified of the

results as alleged in paragraph 38, Dr. Strehler and Chippenham Pediatric knew that



any child born to Dr. and Mrs. Didato in the future had a 25 per cent risk of suffering
from sickle cell beta thalassemia.

44.  Atthe time Dr. Strehler and Chippenham Pediatric were notified of the
results as alleged in paragraph 38, Dr. Strehler and Chippenham Pediatric knew that if
Dr. Strehler and Chippenham Pediatric did not inform Dr. and Mrs. Didato about the
results of the newborn screening of Gabrielle and that Gabrielle waé a carrier of sickle
cell trait, it was highly probable that Dr. and Mrs. Didato would not know that ;ny
child born to Dr. and Mrs. Didaf‘o in time future had a 25 per cent risk of suffering ﬁoﬁ
sickle cell beta thalassemia.

45.  After the birth of Gabrielle, Mrs. Didato, acting on her behalf and on
behalf of Gabrielle and Dr. Didato, asked an employee éf Chippenham Pediatric about
the resuits pf the newborn scréerﬁng éf Gabrié]le and wés informed by an employeed
acting in the scope of the employee’s employment by Clﬁfpenham Pediatric and
authorized to speak on behalf of Chippenham Pediatric that since Mrs. Didato had not
been informea about any abnormality by Dr. Strehler of Chippenham Pediatric, it
meant the newborn screening was normal.

46. Dr.and Mrs. Didato reasonably relied upon the representation of
C'.Iuppenham Pédiat;ic tliaf the newborn screenin’é results of Gabrielle were norfnal.

47.  Dr. Strehler and Chippenham Pediatric knew that Dr. and Mrs. Didato
would rely upon the representation of Chippeﬁham Pediatric that the newborn

screening results of Gabrielle were normal.
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48. In1997, Dr. and Mrs. Didato conceived Nicholas.
49. Nichotas was born on May 12, 1998 and subsequent to his birth, Nicholas |
was diagnosed as suffering from sickle cell beta O thalassemia.
50.  After the birth of Nicholas, Dr. and Mrs. Didato learned for the first time
 that Gabrielle was a carrier of sicide cell trait.
51. Knowing Gabﬁeﬁe was a carrier of sickle cell trait wotxld have enabled Dr.
~and Mrs. Didato to know that Mrs. Didato carried the sickle cell trait and that any child
born to Dr. and Mrs. Didato in the future had a 25 per centri'sk of suffering from sickle
cell beta thalassemia.
52.  If Dr. Strehler and Chippenham Pediatric had informed Dr. and Mrs.
Didato that G;b;:ﬂ; was a carrier r of smkle cell trait, Dr and Mrs Dldato would not
have conce_lvecl together any addmonal children so as to avoid the risk of conceiving a
child with sickle cell beta thalasserma
| 53.  Under the facts alleged herein, Dr. Strehler and Chippenham Pediatric
had a physzcxan pahent relanonslup with Dr. and Mrs. Didato with respect to all
" matters concermng Gabrielle’s newbom screemng resu.lts and commumcatmg to Dr.
and Mrs Dldato the mformauon descnbed in parag:raph 26 and 1denut$r;ng the
referrals descn’bed in _pe;agraph 26
54.  Under the facts a]leged' herein, Dr. Strehler and Chippenham Pediatric
had a spec1a1 relatlonsl'up with Dr. and Mrs. Dldato mth respect to all matters

concerning the Gabrielle’s newborn screening results and commumcaung to Dr. and

. -
P



Mrs. Didato the information described in paragraph 26 and identifying the referrals
dacn‘bed in paragraph 26.

55. After bemg nohﬁed of the results of Gabrielle’s newborn screenmg, Dr.
Strehler and Chippenham Pediatric owed Dr. and Mrs. Didato the duty to exercise
reasonable care and to comply w1th the standard of care set forth in Va. Code §8.01-
581.20 by alerting Dr. and Mrs. Didato that the results of the screemng indicated thatit
was probable that Gabrielle camed the smkle cell trait and to communicate to Dr. and
Mrs. Didato the information described in paragraph 26 and identify the referrals
described in paragraph 26. |

56. lDr. Stliehler and Chippenham Pediatric failed to exercise reasonable care
and breached the standard of care set forth in Va. Code § 8.01-581.20 and were negligent

| by failing to alert Dr. add Mrs. Didato that the results of the screening indicated that it
was probable that Gabrielle carried the sickle cell trait and communicating to Dr. and
Mrs. Didato the information described in paragraph 26 and identifying the referrals
described in paragraph 26. ¢
57. Asa proxmate and du:ect result of the breach of duties and neghgence of
Dr. Sh'ehler and CJ:uppen.ham Pediatric, Dr. and Mrs. Didato concelved Nlcholas and
Nxcholas was bom affhcted with sickle beta O ‘thalassemia.
58.  Asa proximate and direct result of the breach of duties and negligence of

M \\
Dr. Strehler and Cluppenham Pediatric, Mnm Dldato has suffered and will continue

PTVE—




59 As a proximate and direct result of the breach of duties and negligence of
Dr. Strehler and Chippenham Pediatric, Mimi Didato has incurred and will mcur in the
future expenses for the care and treatment of Nicholas associated thh the sickle beta O
thalassemia which afflicts Nicholas and its complications. |
WHEREFORE, the plaintiff Mimi Didato, by counsel, demands ]udgment
in the amount of ONE MILLION DOLLARS ($1,000,000.00) against the defendants,
Paul M. Strehler, M.D. and Chippenham Pediatric & Adolescent Medicine, P.C., jointly

‘and severally and individually, plus interest thereon from May 12, 1998 and her costs.

Plaintiff demands trial by jury.
MIMI DIDATO
By’%//[é é % i;
Counsel
Thomas W. Williamson, Jr., VSB # 15699
WILLIAMSON & LAVECCHIA, L.C.
6800 Paragon Place, Suite 233 )
Richmond, Virginia 23230
Phone: (804) 288-1661
- Fax: (804) 282-1766
* Counsel for the Plaintiff
.CEE.IH_CAT__'E_

1 hereby cerufy that on the _)2 day of ]une, 2000 I mailed a true copy of the
foregoing Amended Motion for Judgment to John Franklin, IIl, Esquire of Taylor &
Walker, P.C., Post Office Box 3490, Norfolk, Virginia 23514-3490, counsel for the
defendants.
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VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF RICHMOND
John Marshall Courts Building
GARY DIDATO,
Plaintiff,
v Case No.: LF-1287

PAUL M STREHLER, M.D. and
CHIPPENHAM PEDIATRIC & ADOLESCENT MEDICINE, P.C.,

Defendants. |

AMENDED MOTION FOR GMENT
. The plaintiff, Gary Dldato, M.D., by counsel, for his Amended Motion for

]udgment agamst the defendants Paul M Strehler, M.D. (Dr. Strehler) and Cluppenham
Pediatric & Adolescent Medicine, P.C. (Chippenham Pediatric) sets forth the following:
1 Atall times relevant to this action, Dr. Strehler has been a physician
licensed to practice medicine in the Commonwealth of Vu'gnua and engaged in the
practice of medicine in the specialty of pediatrics.
2 At all times relevant to this actlon, Cluppenham Ped1atnc has beena
| professmnal corporatlon reg15tered to do business in the Commonwealth of Vn:g:ma
and has been engaged in providing health care services relating to the practice of

pediatrics.
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| 3. At all times relevant to this action, Dr. Strehler has been an officer and
employee of Chippenham Pediatric acting W1thm the scope of his employment by
Chippenham Pediatric.

4. Mrs. Didato is the spouse of Gary Didato, M.D.

5. Dr. and Mrs. Didato are the parents of three children: Mathew born
January 21, 1993, Gabrielle born September 28, 1994 and Nicholas bom May 12, 1998.

6.  In1993, Dr. and Mrs. Didato presented to Dr. Strehl‘er and Chippenham
Pediat;'ic and requésted that they provide their famiiy including themselves and their
infant son Mathew all health care a family should receive from a pediatrician and a
professional corporaﬁon engaged in providing health care services relating to the
practice of pedia_trics.

7.  Pursuant to the request of Dr and Mrs. Didato, Dr. Strehler and
Chippenham Pediatric agreed to provide the Didato family all health care members ofa
family should receive from a pediatrician and a professional corporation engaged in
providing health care services relating to the practice of pediatrics.

' 8. Therelationship between the Didato family and Dr. Strehler and

| Chippenham Pediatric created as a result of a result of the acceptance of the Didato
‘ farrﬁlyfinto thé practice of Dr. Strehler and Clﬁppeﬁhaﬁt Pediatric as described in
paragrai:h 7 continued without interruption until 1997 when Dr. and Mrs. Didato
moved from the Richmond, Virginia area to Connecticut.

9. Thalassemia and Sickle Cell Disease are inherited diseases of the blood

* known as hemoglopbinopathies.
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10.  Thalassemia is a form of anemia (red blood cell deficiency). Hemoglobin
is the oxygen-carrying compdnent of the red blood cells. It is made of two different
kinds of proteins, called alpha and beta globins. If the body doesn't produce both of
these two proteins, the red blood cells do not forﬁ p?oéerly and do not carry sufficient
oxygen. The result is anemia that begins in early childhood and persists throughout life.
There are a number of varieties of thalassemia. If the body does not produce beta
globins, the resultant disease is called béta thalassemia.

11.  Sickle cell disease (also referred to as “sickle cell anemia”) is caused by the
presence of an abnormal type of hemoglobin called “sickle hemoglobin” in red blood
cells.” The presence of sickle hemoglobin causes red blood cells to change from their
usqal biconcavé disc shape to a crescent or sickle shape. The abnormal hemoglobin
makes the red blood cells unable to carry oxygen and the abnormal shape can also cause
the red blood cells to clog small blood vessels forming clots and preventing some
organs and tissue from receiving sufficient oxygen. When this occurs, red blood cells
" are damaged and destroyed producing anemia and the victim of sickle cell disease will
experience episodes of severe pain and sustam damage to organs and tissue.

12.  Some of the various clinical manifestations of sickle cell disease include
pamful swel]mg of the hands and feet caused by ischemic necrosis of the small Bdnes,
illnesses accompanied by fever, hypoxia and acidosis, infarction of bone marrow,
splenic infarcts, splenic enlargement leading to circulatory collapse, pulmonary
infarction, strokes, 1schem1c damage to heart, liver, kidneys and eyes and priapism
(painful penile erections).

-16-



13.  Victims of sickle cell disease are susceptible to meningitis, sepsis and other
serious infections and a high risk for a lethal, rapid decrease in hemoglobin level “
(aplastic episode). | |

14. By midchildhood most v1ct:ms of siclde disease are underweight and have
an enlarged heart. Puberty is frequently delayed. Throughout life, the victim of sickle
cell disease will suffer a barrage of medical crises and can expect to éxperience'pain in
varying levels of intensity on a daily basis.

15.  The life expectancy of sickle cell disease victims is dramatically reduced as
a consequence of the disease and its sequelae.

16.  Both thalassemia and sickle cell disease are- autosomal receésive disorders.

_This means these disorders only occur when both parents carry the gene for the
disorder. If both parents are carriers of the abnormal gene responsible for prodﬁcing the .
disorder, there is a 25 per cent possibility that a child of the parents will have the
disorder. A person who carries the gene for thalassemia has the “thalassemia trait”. A
person who carries the gene for sickle cell disease has the “sickle cell trait”.

17.  If one parent is a carrier of thé beta thalassemia trait and the other parent
isa camer of sickle cell trait, there is a 25 per cent possibility that a ch1ld of the parents

" will be born with a type of sickle cell disease known as sickle beta thalasserma |

18.  One form of sickle beta thalassemia disease is called sickle beta O

thalassemia. This is the most éevere form of sickle beta thalassemia. It presents a

clinical picture virtually indistinguishable from that of sickle cell anemia desc::ibéd in

paragraphs 11 through 15 above.



19.  The beta thalassemia trait is found primarily in persons of Mediterranean,
African or Southeast Asian origin. |

20.  Dr. Didato is of Sicilian descent and is therefore a person of

_ Mediter;aneén origin. o |

21.  Thesickle cell trait is found primarily in persons éf African, Caribbean,
Latin American, Southeast Asian, Middle Eastern or Mediterranean origin.

22. Mrs. Didato’s mother is Dominican and her father is of Spanish and
Portuguese descent and Mrs. Didato is therefore a person of Caribbean, Latin American
and Mediterranean origin.

23. By the1970's, technology to screen infants for sickle cell trait and disease
and thalassemia trait and disease was available.

24. By 1979, a number .c.>f pediatricians were advocating screenjﬂg of
newborns for sickle cell trait and disease and thalassemia trait and disease to help
accomplish two objectives: provision of optimum medical care of patients with the
disease and the prevention of the disease through genetic counséling.

25. Purposes of genetic counseling include making persons such as the
parents of newborn who tested positive for sickle cell or thalassemia trait aware of the
risk of puénﬁng a child W1th thalassemia or sickié .ce‘ll‘disease, .the évaﬂabﬂity of
further genetic testing for the parents and the various alternatives for disease
pre?ention. The information made available to parents through genetic counseling and
followup activities recommended by genetic counseling would include the 25 per cent

risk of future offspring with sickle cell disease if both parents were carriers of sickle cell



trait or one parent was a carrier of sickle cell trait and the other a carrier of thalassemia
trait. In such parents, the options made known to the parents through genéﬁc
counseling and its followup activities would include preventing the birth of a child with
sickle cell disease by termination of any unplanned i:regnancy when prenatal diagnosis
revealed the fetus was pc;siﬁve for sickle cell disease or thalassemia or avoiding all
pregancies by birth control. |

26. In1987, a consensus was reached by representatives of the conéemed
medical specialties including pediatricians that: |

* Good medical practice dictated that screening for sickle cell disease and
thalassemia should be provided to all newborns as a result of ordinary care and that
state law should require provision of such services. I

o If the screening demoﬁstrated that the newborn did not suffer from the disease
and therefore required no specialized medical care but was a ca;rier, informa;tion about
the newborn’s carrier state should be furnished to the parents of the newborn.

| ¢ The information provided to the parents should explain that although the

" newborn’s carrier state is not a disease, there may bé:implicatipns for other family
membe;s, and, depending on results of faﬁﬁly studies, future children may be at risk for
- adlinically significant hemoglobinopathy. o R

o A referral source for family testing and genetic counseling should be clearly
identified for the parents.

27.  Prior to 1994, Virginia and most other states had initiated a newborn

screening program for hemoglobinopathies.



28. In1994, Va. Code § 32.1-65 provided that each infant born in the
Commonwealth would be subject to a screening test for sickle cell diseases unless the
infant’s parent or guardian objected on religious grounds.

29.  Prior toSeptember 28, 1994, pediatricians in Virginia and elsewhere in the
United States had determined that the pediatrician who is caring for a newborn and is
aware that the néwbom carries the sickle cell trait is in the best posiﬁon to alert the
parents of the nevébom of their child’s carrier state and communicate to the parents the
information described in paragraph 26 and i&Iﬁfy the referrals described in
paragraph 26 and that pediatricians should uﬁdertake to so alert parénts-and
communicate such information to the parents and identify such referrals. -

30. In19%, the standard of care for pediatricians practicing in Virginia and,
elsewhere in the United States required pediatricians who were nbﬁﬁed that the results
of the screening in&icated that it was probable a newborn under their care carried the
sickle cell trait to alert the parents of the newborn of this test result and to commn;nicate
to the parents the information described in paragraph 26 and identify the referrals
described in paragraph 26. |

31. Prior to the birth of Gabrielle on September 28, 1994, Dr. Strehler @d
- Chippenham Pédiatrié i:e;:ame aware that Dr. Didato caﬁie& the thalassexma trait as';
consequence of Dr. Strehler and Chippenham Pediatric leanﬁng that Mathew carried
the thalassemia trait and ensuing discussions with Dr. and Mrs. Didato.

32. At the time of the birth of Gabrielle on September 28, 1994, Dr. Strehler

and Chippenham Pediatric agreed to become the pediatrician and pediatric practice



entity responsible for providing Gabrielle and iler family including Dr. and Mrs. Didato
all health care Gabrielle and her family should receive from a pediatrician and a ‘
professional corporation engaged in providing health care services relating to the
practice of pediatrics. | |

33. At the time of the birth of Gabrielle on September 28, 1994, Dr. Strehler
and Chippenham Pediatric knew that blood would be drawn for Gaivrielle and screened
for the presence of hemoglobinopathies.

34.  Atthe time of the birth of Gabrielle on September 28, 1994, Dr. Strehler
and Chippenham Pediatric knew that the results of the newborn screening of Gabrielle
for the presence of hemoglobinopathies would be reported to Dr. Strehler and

‘Ch.ippenham Pediatric. .
| 35. At the time of the birth of Gabrielle on September 28, 1994, Dr. and Mrs.
Didato entrusted Dr. Strehler and Clﬁppenham Pediatric to communicate to Dr.and
Mrs. Didato any information and facts of clinical significance concerning the results of
the newborn screening of Gabrielle to Gabrielle and othér members of the Didato family
including Dr. and Mrs Didato.

36. At the time of the birth of Gabnelle on September 28, 1994, Dr. Si:rehler

" and Cl'uppenham Pediatric knew that Dr. and Mrs. Didato entrusted Dr. Strehlerand -

Chippenham Pediatric to communicate to Dr. and Mrs. Didato any information and
facts of clinical significance concerning the results of the newborn screening of Gabrielle
of clinical significance to Gabrielle and other members of the Didato family including

Dr. and Mrs. Didato.




37. At the time of the birth of Gabrielle on September 28, 1994, Dr. Strehler
and Chippenham Pediatric knew or should have known all of the facts alleged in
paragraphs 9 through 30.

38.  InOctober of 1994, Dr. Strehler and Chippenham Pediatric were notified
in writing that Gabrielle that the newbom screening results of Gabrielle mchcated

I-IEMOGLOBIN PATTERN = PROBABLE F ‘

39. At the time Dr. Strehler and Chippenham Pediatric were notified of the
~ results as alleged in pai'agraph 38, Dr. Strehler and Chippenham Pediatric knew that
“FAS” meant Fetal Adult Sickle Hemoglobin.

40.  Atthe time Dr. Strehler and Cl'uppenham Pediatric .were notified of the
results as alleged in paragraph 38, Dr. Strehler and dx knew that the newborn screening
of the blood of Gabrielle indicated that Gabrielle was a carrier of the sickle cell trait.

41. At the time Dr. Strehler and Chippenham Pediatric were notified of the
results as alleged in paragraph 38, Dr. Strehler and Chippenham Pediatric knew that Dr
Didato was a carrier of thalassemia trait.

42. At the time Dr. Strehler and Clﬁppeﬁham Pediatric were niotified of the
resu.lts as alleged in paragraph 38, Dr Strehler and Chlppenham Pediatric knew that 1t
was very possible that Dr. and Mrs Dldato would conceive together other chﬂdren in
the future.

43. At the time Dr. Strehler and Chippenham Pediatric were notified of the

results as alleged in paragraph 38, Dr. Strehler and Chippenham Pediatric knew that
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any child born to Dr. and Mrs Didato in the future had a 25 per cent risk of su&enng
from sickle cell beta thalassemia.

4. Atthetime Dr. Strehler and Chippenham Pediatric were notified of the
results as alleged in paragraph 38, Dr. Strehler and Chippenham Pediatric knew that if
Dr. Strehler and Chippenham Pediatric did not inform Dr. and Mrs. Didato about the
results of the newborn screening of Gabrielle and that Gabrielle was 'a carrier of sickle
cell trait, it was highly probable that Dr. and Mrs. Didato would not know that any
child born to Dr. and Mrs. Didato in the future had a 25 per cent risk of suffering from |
sickle cell beta thalassemnia. - |

45.  After the birth of Gabrielle, Mrs. Didato, acting on her behalf and on
behalf of Gabrielle and Dr. Didato, asked an employee of Chippenhaxﬂ Pediatric about
the results of the néwbom screemng of Gabﬁelle and was informed by an employeed
acting in the scope of the employee’s employment by Chippenham Pediatric and.
authorized to speak on behalf of dﬁppenham Pediatric that since Mrs. Didato had not
been informed about any abnormality by Dr. Strehler or'Chippenham Pediatric, it .
meant the newborn screening was normal.

46. Dr.and Mrs Didato reasonably rehed upon the represenmtlon of
' Cluppenham Pedxatnc that the newborn screening results of Gabriélle were normal..

47.  Dr. Strehler and Chippenham Pediatric knew that Dr. and Mrs. Didato
would rely upon the representation of Chippenham Pediatric that the newborn

screening results of Gabrielle were normal.

10
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48. In1997, Dr. and Mrs. Didato conceived Nicholas.

49.  Nicholas was born on May 12, 1998 and subsequent to his birth, Nicholas
was diagnosed as suffering from sickle cell beta O thalassemia.

50.  After the birth qf Nicholas, Dr. and Mrs. Didato learned for the first time
that Gabrielle was a carrier of sickle cell trait.

51. Knowing Gabrielle was a carrier of sickle cell trait Wleid have enabled Dr.
and Mrs. Didato to know that Mrs. Didato carried the sickle cell trait and that any child
born to Dr. and Mrs. Didato in the future had a 25 per cent risk of suffering froim smkle
cell beta thalassemia. |

52. ° If Dr. Strehler and Chippenham Pediatric had informed Dr. and Mrs.
Didato that Gabrielle was a carrier of sickle. cell trait, Dr. and Mrs. Didato would not
have conceived to gether any' additional children so as} to avoid the risk of conceiving a
child with sickle cell beta thalassemia.

53.  Under the facts alleged herein, Dr. Strehler and Chippenham Pediatric
had a physician patient relationship with Dr. and Mrs. Didato with respect to all
matters concerning Gabrielle’s neWbom screening Vresults vand communicating to Dr.

.and Mrs. Didato the information described in paragraph 26 and 1dent|fy1ng the |
referrals déscribed in paragraph 26. |

54.  Under the facts alleged herein, Dr Strehler and Chippenham Pediatric
had a special relationship with Dr. and Mrs. Didato with respect to all matters

concerning the Gabrielle’s newborn screening results and communicating to Dr. and

11
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Mrs. bidato the informaﬁoﬁ described in paragraph 26 and identifying the referrals
descn’bed in paragraph 26.

55.  After being notified of the results of Gabrielle's newborn screemng, Dr.
Strehler and Chippenham Pediatric owed Dr. and Mrs. Di&ato the duty to exercise
reasonable care and to cpmplj with the standard of care set forth in Va. Code § 8.01-
581.20 by alerting Dr. and Mrs. Didato that the results of the screening indicated that it _ |
was probable that Gabrielle carried the sickle cell trait and to communicate to Dr. and
Mrs. Didato the information described in paragraph 26 and identify the referrals
described in paragraph 26.

56.  Dr. Strehler and Chippenham Pediatric failed to exercise reasonable care
and breached the standard of care set forth in Va. Code § 8.01-581.20 and were negligent
| by failing to aléi‘t Dr. and Mrs. Didato that the results of the screening indicated that it
was probable that Gabrielle carried the sickle cell trait and communicating to Dr. and
Mrs. Didato the information described in paragraph 26 and identifying the referrals
described in paragraph 26

57.  Asa proximate and direct resu.lt of the breach of duties and ﬁeghgence of
Dr. Strehler and Chxppenham Ped1atnc, Dr. and Mrs. D1dato concelved Nlcholas and
Nicholas s born afficted with sicide beta O thalassemia, -

58.  Asa proximate and direct result of the breach of duties and negligence of |
Dr. Strehler and Chippenham Pediatric, Dr. Didato has suffered and will continue

suffer emotional distress and mental anguish.

12
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59  Asa proximate and direct result of the breach of duties and negiigence of
Dr. Strehler and Chippenham Pediatric, Dr. Didato has incurred and will incur in the
future expenses for the care and treatment of Nicholas associated with the sickle beta O |
thalassemia which afflicts Nicholas and its cbmflications. |

WHEREFORE, the plaintiff Gary Didato, M.D., by counsel, demands

judgment in the amount of ONE MILLION DOLLARS ($1,000,000. 00) agamst the
defendants, Paul M. Strehler, M.D. and Chippenham Pediatric & Adolescent Medlcme,
P.C, jointly and severally and individually, plus interest thereon from May 12, 1998 and
her costs.

Plaintiff demands trial by jury.

GARY DIDATO

Thomas W. Williamson, Jr., VSB # 15699
WILLIAMSON & LAVECCHIA, L.C. i
6800 Paragon Place, Suite 233 .
Richmond, Virginia 23230
~ Phone: (804) 288-1661
Fax: (804) 282-1766

Counsel for the Plaintiff

CERTIFICATE

I hereby certify that on the‘? day of June, 2000, I mailed a true copy of the
foregoing Amended Motion for J ent to John Franklin, Ill, Esquire of Taylor &
Walker, P.C., Post Office Box 3490, Norfolk Virginia 23514-3490, counsel for the
defendants.
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 dismissing this action as to them. RECEIVED & FILED

VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF RICHMOND
JOHN MARSHALL COURTS BUILDING
MIMI DIDATO,
Plaintiff,

v. AT LAW NO.: CL00L1254-1
PAUL M. STREHLER, M.D.

and CHIPPENHAM PEDIATRIC

& ADOLESCENT MEDICINE, P.C,,

Defendants.

=)

The defendants, Paul M. Strehler, M.D. afid Chippenham Pediatric & Adolescent

Medicine, P.C., demur to plaintiff's Amended Motion for Judgment on the grounds that it fails

to state a cause of action against these defendants and fails to state facts upon which the relief

‘demanded can be granted and specifically on the grounds as hereinafter set forth:

1. That under the facts alleged neither the plaintiff, nor her husband, nor her unborn

child, Nicholas, were patients of the defendants, and accordingly, the defendants owed no

+ duty to either the plaintiff or her unborn child, Nicliblas, for the matters alleged in the

Amended Motion for Judgment. As a matter of law, in the absence of any duty owed to the

| plaintiff, plaintiff’s Amended Motion for Judgment states no cause of gction as to these

defendants.”
WHEREFORE, the defendants, Paul M. Strehler, M.D. and Chippenham Pediatric &

Adolescent Medicine, P.C., move the Court for an order sustaining their Demurrer and

cg(curr COURT.
W JUN 2 9 2000




AYLOR & WALKER, P.C.

NozroLx, Vircinia
23514

PAUL M. STREHLER, M.D. and
CHIPPENHAM PEDIATRIC &
ADOLESCENT MEDICINE, P.C.

4

' John Franklin, IIT, Esquire

TAYLOR & WALKER, P.C.
Post Office Box 3450
Norfolk, Virginia 23514-3490
(757) 625-7300

(757) 625-1504 (fax)

CERTIFICATE OF SERVICE

T hereby certify that a true copy of the above and foregoing Demurrer was mailed first-
class, postage prepaid to Thomas W. Williamson, Jr., Esquire, Williamson & Lavecchia, 6300
Paragon Place, Suite 233, Richmond, Virginia 23230, thiy _37 “day of June, 2000.

b e
Joln W it
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AYLOR & WALKER, P.C.

Nozroix, VIRGINIA
- 23514

‘PAUL M. STREHLER, M.D.

VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF RICHMOND
JOHN MARSHALL COURTS BUILDING
GARY DIDATO,
Plaintiff,

v. , AT LAW NO.: LF-1287-1

and CHIPPENHAM PEDIATRIC
& ADOLESCENT MEDICINE, P.C.,
a Virginia corporation,

Defendants.

DE R

The defendants, Paul M. Strehler, M.D. and Chippenham Pediatric & Adolescent,

Medicine, P.C., demur to plaintiff’s Amended Motion for Judgmenf on the grounds that it fails
t§ state a cause of action against th;.se defendants and fails to state facts upon which the relief -
demanded can be granted and specifically on the grounds as hereinafter set forth:

1. That under the facts alleged neither the plaintiff; nor his wife, nor his unbom.child,
Nicholas, were patients of thg defendants, and acc.t;rdingly, the defendants owed no duty to
either the plaintiff or his unborn child, Nicholas, for the matters alleged in the Amended ~ .
Motion for Jﬁdgment. As a matter of law, in the absence of any duty owed to the plaintiff,
plaintiﬁ’ ] Amended_Motién for Jixdgmeh_t states no cause of action as to these defendants.

WHEREFORE, the defendants, P;ml M Strehler, M.D. and Chippenh#m Pediatric &
Adolescent Medicine, P.C., move the Court for an order sustaining their Demurrer and

dismissing this action as to them.



AYLOR & WALKER, P.C.

Nosroix, Vircinia
23514

PAUL M. STREHLER, M.D. and
CHIPPENHAM PEDIATRIC &
ADOLESCENT MEDICINE, P.C.

w Aad
b2

John Franklin, III, Esquire
TAYLOR & WALKER, P.C.
Post Office Box 3490
Norfolk, Virginia 235 14-3490

. (757) 625-7300

(757) 625-1504 (fax)
CERTIFICATE OF SERVICE
I hereby certify that a true copy of the above and foregoing Demurrer was mailed first-

class, postage prepaid to Thomas W. Williamson, Jr., Esquire, Williamson & Lavecchia, 6800
Paragon Place, Suite 233, Richmond, Virginia 23230 this 77 "day of June, 2000.

. N Q\;ﬂ‘\
John Frankiin} IIT




@ircuit Court

OF THE
| ity of Richmond -
: ) JOHN MARSHALL COURTS BUILDING
MELVIN :h::gHEs. JR. 400 NORTH 9TH STREET
, September 19' 2000 RICHMOND, VIRGINIA 23219

Thomas W. Williamson, Jr., Esq.
Williamson & Lavecchia

6800 Paragon Place

Suite 233

Richmond, VA 23230

John. Franklin, III, Esq.
Taylor & Walker, P.C.

P. O. Box 3490

Norfolk, VA 23514-3490

Re: Case No. LL-1254-1
Mimi Didato v.
Paul M. Strehler, M.D. and
Chippenham Pediatric Adolescent Medlc ne P.C.

Case No. LF-1287-1
Gary Didato v.
Paul M. Strehler, M.D. and

Chippenham Pediatric & Adolescent Medicine P.C.

Dear Counsel:

- This medical malpractice case is before the court on the
defendant doctor’s demurrer to each plaintiff’s motion for
judgment. In these two suits, the parents of a child who was. the
patient of the defendant allege negligent infliction of emotional
.distress. They allege that the defendant failed to advise them of
the results of tests on one of their children who was under the -
care of the defendant, a pediatrician. The test, they allege,
revealed their child was born with sickle cell trait. This meant
that one of them carried the trait and according to one of the
motions for judgment "any further offspring might well suffer from
the debilitating disease known as sickle cell syndrome or sickle
cell beta." They further allege that, unaware, another child was
born to them and that this child was born with sickle cell beta, a
lifelong disease, resulting in emotional distress and increased
medical and other expenses for the child’s care and maintenance.

Considering the facts pled as true for the purpose of
determining defendant’s demurrer, the court finds the pleadings

-31-



Thomas W. Williamson, Jr., Esq.
John Franklin, III, Esq.

Page 2

September 19, 2000

deficient as a matter of law and sustains the demurrers.  Grossman
v. Saunders, 237 Va. 113, 119 (1989). Plaintiffs seek relief on
three grounds: (1) mnegligence, (2) special relationship and (3)
assumption of duty. ‘ '

Because plaintiff do not allege that they were ever patients
of the defendant there is not any duty arising out of a doctor-
patient relationship.! Va. Code § 8.01-581.1 defines "health care"
and "patient" as follows:

. "Health - Care" means -any .agt or treatment
performed or furnished, or which should have
been performed or furnished, by any health
care provided for, to or on behalf of a
patient during the patient’s medical
diagnosis, care, treatment or confinement.

"Patient" means any natural person who
receives or should have received health care
- from a licensed health care provider except
those persons who are given health care in an
emergency situation which exempts the health
care provider from liability for his emergency
service in accordance with Section § 8.01-225.

The motions for judgment are -devoid of any statement that
plaintiffs were ever patients of the deféndant for the purpose of
providing health care to them. Thus, noiduty of care arises under
the Medical Malpractice Act (§ 8.01-581.1, et seg of the Code of
Virginia, as amended). )

In Naccash v. Burger, 227 Va. 406 (1982), a case similar to
plaintiffs’ claims here plaintiffs were the patients for the
purpose of test results administered to them to detect tay-sachs
disease. In Gray v. INQVA Health Care Services, 257 Va. 597
(1999), the court ruled that a parent is ineligible to receive
compensation for negligent infliction of emotional distress for
negligence in the administration of a test on her child.
Accordingly, with these distinctions, plaintiffs have alleged no
duty incumbent on the defendant as to them.

To the extent that one of the motions for judgment alleges
there was a doctor-patient relationship, this allegation,  though
made, does not withstand scrutiny as establishing the relationship
for the reasons discussed.



Thomas W. Williamson, Jr., Esq.
John Franklin, III, Esq.
Page 3

September 19, 2000

There is also no duty as far as any special relationship that
plaintiffs allege because the facts alleged do not constitute such
a relationship in law. The court and the Legislature has not
defined a special relationship borne out of a treatment of a
patient except where there may be a duty to warn or protect a thixd
party of an impending or threat of immediate harm See e.g. Delk v.
Columbia/HCA Health Corp. 259 Va. 125 (2000).

Lastly, the plaintiffs’ attempt to allege that the defendant
assumed a duty to them by advising them of the results of the test
is without merit.  Here, plaintiffs allege that defendant after
advising of the test results, failed to-indicate the probability of
other offspring being afflicted with sickle cell disease. Statutes
- in Virginia regarding reporting disease create no duty to notify
third parties and expressly denies a right of action for any
failure to notify. See Va. Code § 32.1-36.

Accordingly, the demurrers to the plaintiffs’ motions for
judgment are sustained. Plaintiff shall have ten days from
September 21, 2000 to file any amended -motion or judgment and
defendant shall have seven days for receipt to file responsive
pleadings. '

Melvin R. Hughes, Jr.

jsn



VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF RICHMOND
JOHN MARSHALL COURTS BUILDING
MIMI DIDATO,
~ Plaintiff,
v. AT LAW NO.: CL00L1254-1
PAUL M. STREHLER, M.D.
and CHIPPENHAM PEDIATRIC
& ADOLESCENT MEDICINE, P.C.,
a Virginia corporation,

Defendants.

ORDER

This matter came on upon the Demurrer filed herein by the defendants, Paul M.
Strehler, M.D. and Chippenham Pediatric & Adolescent Medicine, P.C., and was argued by
counsel. | | |

Upon mature bonsideration of the briefs filed herein by both parties and the argument
of counsel and for the reasons set forth in this Court’s letter opinion of September 19, 2000, it

ORDERED that the Demurrer filed herein by the defendants, Paul M. Strehler, M.D.
and Chippenham Pediatric & Adolescent Medicine, P.C., be and it hereby} is sustained with g
leave to the plaintiff to file an Amended.Mot_iori for Judgment within ten (10) days of
September 21, 2000. Upon the advice pf counsel for the plaintiff that plaintiff does not intend
to file an Amended Motion for Judgment as permitted by this Court, it is further

ORDERED that this action be and it hereby is dismissed for the reaséns set forth in

FAYLOR & WALKER,P.C.J| this Court’s letter opinion of September 19, 2000, to which rulings of the Court, plaintiff, by

Nozroix, Vircinia
23514
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'AYLOR & WALKER, P.C.

Norroix, Vircinia
28514

counsel of record.

Seen angrpbjected to:

 counsel excepts and objects for the reasons set forth in the briefs filed in opposition to the

Demurrer and the argument of counsel before this Court on August 17, 2000. Lastly, itis

ORDERED that the clerk of this court shall provide certified copies of this Order to all

sz 280

I ask for this: , v :

p.q.

/
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF RICHMOND
JOHN MARSHALL COURTS BUILDING
GARY DIDATO,
Plaintiff,
V. AT LAW NO.: LF-1287-1
PAUL M. STREHLER, M.D.
and CHIPPENHAM PEDIATRIC
& ADOLESCENT MEDICINE, P.C.,
a Virginia corporation,

~ Defendants.

ORDER

This matter came on upon thg Demurrer filed herein by the defendants, Paul M.
Strehler, M.D. and Chippenham Pediatric & Adolescent Medicine, P.C., and was argued by
counsel. | | |

Upon rﬁature consideration of the briefs filed herein by both parties and the aréument
of_ counsel and for the reasons set forth in this Court’s letter opinion of Sepfember 19, 2600, it
is |

ORDERED that the Demurrer filed herein by the defendants, Paul M. Strehler, M.D.
and Chippenham Pediatric & Adolescent Medicine, P.C., be and it hereby is sustained with |
leave to the plamtlﬁ' to file an Amen&ed Motion for Iud'grhentﬂwiﬁlin ten (10) dé,jfs of :
September 21, 2000. Upon the advice of counsel for the plaintiff that plaintiff does not intend
to file an Amended Motion for Judgment as permitted by this Court, it is further

ORDERED that this action be and it hereby is dismissed for the reasons set forth in

AYLOR & WALKER,P.C.| this Court’s letter opinion-of September 19, 2000, to which rulings of the Court, plairi_tiﬁ', by
' Norroitx, VIRCINIA . :
25514 .
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counsel excepts and objects for the reasons set forth in the briefs filed in opposition to the
Demurrer and the argument of counsel before this Court on August 17, 2000. Lastly, it is

ORDERED that the clerk of this court shall provide certified copies of this Order to all

counsel of record. :

ENTER: /O / |8 [ (o]0

; JODGE ——TF— -
I ask for this: 5

.Seen and objected to:

\YLOR & WALKER, P.C.

. NozroLx, VIRGINIA 2
23514
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VIRGINIA:
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@%%‘ ;.@"Tuesday 2hs 17th “4'9‘"‘}/ April, 2001. .*'

Mimi Didato, " . | Appellant,

against Record No. 003030
Circuit Court No. LL-1254

Paul M. Strehler, M.D., et al., Appellees..
'From the Circuit Court of the City of Richmond

Upon the petitien of Mimi Didato an appeal is awarded her
from a judgment_rendered by the Circuit Court of the City of
Richmond on the 4th day of October, 2000; upon the appellant, or
some one for her, filing an appeal boﬁd'with.sufficient security or
an irrevocable letter of credit in the clerxk's office of the trial
court in the penalty of $500, within 15 days from the date of the
Certificate of Appeal, with condition as the law directs.

On further con31deratlon whereof this case is
consolidated for oral argument with the ‘case of Gary Didato v. Paul

M. Stregler‘ ‘M.D. . et al., Record No. 003031, and a single appendlx
shall be filed for both casés. o

Reference is made to the sald petltlon for the names of

all. the appellees involved in this appeal.

A Copy,

Teste:

Clexk

-38-




CERTIFICATE OF APPEAL J

Pursuant to Rule 5:23, I, David B. Beach, Clerk of .the
'Supreme Court of Virginia, do hereby certify that on April 17, 2001
an appeal was awarded as described in the order to which this
‘certificate is.appended.‘ A copy of this certificate and a copy:of.
the order to which it is appended were this day mailed to the lower
court indicated in the order and to all counse€l of record.
Given under my hand this 17tﬁ dgy of April, 2001.

Clerk
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Gary Didato, | . | , Appellant,

against Record No. 003031
Circuit Court No. LF-1287/00-4811

Paul M. Strehler, M.D., et al., . ' Appellees.
From the Circuit Court of the City of Richmond

Upon the petition of Gary Didato an appeal is awarded him
from a judgment rendered by the Circuit Court of the City of
Richmond on the 18th day of October, 2000; upon the appellant, or
‘'some one for him, filing an aépeal bond w;thvsufficiegt-securityidr.
an irrevocable letter of credit in the clerk's office of the trial
- court in the penalty of $§500, withinbls days from the date of the
Certificate of Appeal, with condition as the law directs.

On further consideration wherébf this case is
consolidated for oral argument with the case of Mimi Didato v. _gg;
’____jg;lﬂgg;_jLJLd_gg_g;A Record No. 003030, and a szngle appendix
shall be filed for both cases.

Reference is made to the said petition for the names of

all the appellees 1nvolved in this: appeal

A Copy,

Teste:

Clerxrk
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CERTIFICATE OF APPEAL ) ;

Pursuant to Rule 5:23, I, David B. Beach, Clerk of the

. Supreme Court of Virginia, do hereby certify that on April 17, 2001

an appeal was awarded as described in the order to which this
certificate is appended. A copy of this certificate and a copy:éf
the order to which it is appended were this day mailed to the:lower
court indicated in‘thé order and to all counsel of record.

Given under my hand this 17tﬁ day of April, 2001.

Clexrk




Assignments of Error
(Mimi Didato)

The court erred in sustaining the Demurrer.

The court erred in holding that the Motion for Judgment does not
allege facts supporting the existence of a physician patient relationship
between Dr. and Mrs. Didato and the defendants.

"The court erred in holding that the facts alleged in the Motion for
Judgment do not constitute a special relationship between Dr. and
Mrs. Didato and the defendants.

The court erred in holding the Motion for Judgment does not
properly allege that the defendants assumed a duty to inform Dr. and
Mrs. Didato of the test results indicating their daughter was a carrier
of the sickle cell trait.

The court erred in holding Va. Code §32.1-36 and other Virginia
statutes deny a right of action against the defendants for failing to
inform Dr. and Mrs. Didato of the test results indicating their
daughter was a carrier of the sickle cell trait.
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Assignments of Error
(Gary Didato)

The court erred in sustaining the Demurrer.

The court erred in holding that the Motion for Judgment does not

allege facts supporting the existence of a physician patient relationship
between Dr. and Mrs. Didato and the defendants.

The court erred i in holdmg that the facts alleged in the Motion for
Judgment do not constitute a special relatlonshlp between Dr. and
Mrs. Didato and the defendants.

The court erred in holding the Motion for Judgment does not
properly allege that the defendants assumed a duty to inform Dr. and
Mrs. Didato of the test results mdlcatmg their daughter was a carrier
of the sickle cell trait.

The court erred in holding Va. Code § 32.1-36 and other Virginia
statutes deny a right of action against the defendants for failing to
inform Dr. and Mrs. Didato of the test results indicating their
daughter was a carrier of the sickle cell trait.



