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IN THE

Supreme Court of Appeals of f ll'ginia
.A.T RICHMOND~

Record No. 3181
RALPH H. G.A.RNER., Plaintiff in Error,

COMMONWEALTH OF VIRGINIA, .Defendant in Error..

PETITION FOR WRI'T OF ERROR AND
·

SUPER8ED.E.A8.

To the Honorable J'U.:stices vf the Sitpreme Coitrt of Appeals
of Virginia:
.

· Your petitioner, Ralph H.. Garner, of Harrisonburg, Rock..
ingham County, Virginia, respectfully represents that he is
:aggrieved by a judgment of the Circuit Court of Rockingham
County, Virginia, rendered on the 12th day of June, 1946,
wherein he was sentenced to confinement in the Virginia State
Penitentiary for a period of twenty years. The duly authenti-cated record in the said action accompanies this petition and
is filed herewith.
The facts in this case are substantially the same (except
in several highly important instances) as the facts in the
ease of Gmce M. Smith v. The Commonwealth of Virginia
in which a writ of error was granted on the 1st day of February, 1946., and now pending before this Court for decision..

t.
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2• •STATEMENT OF MATERIAL PROCEEDINGS IN
THE TRIAL COURT.
On the 1st day of March, 1945~ petitioner, Ralph H. Garner,,
arrested without a warrant. On the 2nd day of March,,
1945, a warrant was issued on the complaint of W. J. Kean,.
Chief of Police of the- City of Har:ris-0nburg,. wherein peti- ·
tioner was charged with the murder of Frank C. Smith. Ap. plication was made to the Cireuit Court of Rockingham
County for bail and petitioner was released. At the same·
time application was. made for bail,. petitioner moved the Circuit Court of Rockingham County to require the Commonwealth to proceed with a preliminary hearing. Sueh motion
was denied and the matter referred to the Trial Justice Court
of Rockingham County~ .Although petitioneT was most. insistent that he be granted a hearing, as guaranteed to him
by the Constitution of Virginia and Oode Rec. 4842, the matter was continued at the instance of the Commonwealth and
o.ver the objection of petitioner until the 2nd day of Apri11
1945, when an indictment was returned in the Circuit Court
of Rockingham County. Petitioner was, therefore, not afforded an immediate hearing or a hearing within a rea!.=;onable
time as g-uaranteed him nnder the laws of this state. No preliminary hearing or trial before the Trial .Justice of Rockingham County was had.
On April 2, 1945., })etitioner, Ralph H. Garner, and
3* *Grac.e M. Smith were jointly indicted charged with having, on the 20th of February, 1945, murdered Frank C.
Smith, the husband of Grace M. Smith. On April 26, 1945,
· Ralph H. Garner filed a petition for a change of venue on the
ground that prejudice was such in the community that a fair
and impartial trial could hot be had. The petition for change
of venue was denied on May 9, 1945. On June 13, l 945, motion
was mader for bill of particulars. The motion was granted
and the Commonwealth filed a bill of particulars on the 25th
of June, 1945. On June 29, 1945, a motion for severance was
made and granted.
On October 12,, 1945, Grace M. Smith ·filed a petition to have
certain articles and property taken from lier home turned
over to an offi.<!er of the court for the purpose of having such
articles and property examined by persons or experts skilled
in the arts' or science of medicine, criminolog'Y, and chemistry.
Counsel for Ralph H. Garner :filed a like petition and further
petitioned the court to require certain artfoles and property
taken from his home turned over ·to an officer of the ·court
for the same purpose. The prayer of both petitions was denied.
wgg
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On April 10, 1946, Ralph H. Garner again renewed bis motion, in writing, for a change of venue, which was denied.
On April 15, 1946, a jury was impaneled to try the issue
raised on the indictment by the plea of not g'llilty •en4 * tered by Ralph H. Garner. The trial continued without
interruption until the 24th day of April, 1946, at which
time the jury returned a verdict of guilty of murder in the
second degree and imposed the punishment colil})lained of.
The jury fixed the same punishment as that imposed on Grace
M. Smith, although in the Smith case their verdict was murder in the first degree, inasmuch as the court only submitted
~be issue of murder in the first degree or not guilty to the
Jury.
Motion was duly made to set aside the verdict of the jury
which motion was overruled and petitioner., Ralph H. Garner,
is at liberty under bond in the amount of $20,000.

ST...i\.TEMENT OF FACTS.
Your petitioner, Ralph H. Garner, appeals because he is
absolutely innocent of the charge against him. Garner haq.
lived in Harrisonburg for about two years prior to bis arrest
During the First ~r o:rld War, he served with honor a_nd
distinction in the United States _Navy. He was awarded the
Croix de Gue_!J)Lby the Country_of Fran~e for outstand.mg
service anct15ravery .. At the termination of the First World
·· War, he was employed by the United States Government. and
placed· in charge of the regi.§.tration of graves of soldiers
who lost their lives on the battlefields of France. ire served
111 such capacity for approximafely six years.
,vhen th9
American Legion was organized, he was made manager .
5* of the *American Legion Club of Franre with headquarters in Paris. He served in such capacity until the outbreak of the Second ·world War when he, along with other
American citizens, were ordered by the American Government to return to the Unifa:~d States.
·while in France, Garner was in command of the Color
Guard of the American Legion. He wa~ in (;barge of the
Legion's participation in the runeral of Marshal Foeh. He
has lived an honorable and upright life and earned the respect and confidence of 1~ersons high in the military affairs of
our Government. In truth and in fact, he enjoye.cl. the trust
and friendship and confidence of General Eisenhower.
·while in Paris in the service of his eounfry, in tl1e capacities above noted, Ga mer became acquainted with one E. L.
(Cap) Klingstein of Harrisonburg, Virginia. Klingstein
was a deputy commander of the Ame?rican Legion and~ on sev-
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eral occasions while visiting France, Garner learned to know
him well. After Garner's return to the United States, he
· called Klingstein and sought employmen~~. Klingstein operated a number of restaurants and other business establishments in Harrisonburg. He gave Garner employment as
manager of one or more restaurants.
Garner, prior to his arrest, had always borne an excellent
reputation~ He had never been charged with a criminal offense of any kind or character, not even so much as a traffic
violation. Not one word was ever raised detrimental
6* *to his character althougl;i the Commonwea~th, in conjunction with the F. B. I., exhausted their resources in an ·
effort to find something against him.
GARNER IS INNOCENT OF THE CHARGE OF MUR'DER OF FRANK C. SMITH. LIK~TWISE, GRACE M.
SMITH IS INNOCENT OF THAT CHARGFJ. FRANK C.
SMITH COMMITTED SUICIDE A.ND NO OTHER SANE
OR SENSIBLE CONCLUSION CAN BE DRAWN FROM
THE EVIDENCE INTRODUCED AT THE TRIAL. THE
UNDISPUTED PHYSIC.AL ~.,ACTS ESTABLISI·UJD BEYOND QUESTION THAT FRANK C. S1vrITH·DIED BY
HIS OWN HANDS AND TH...i\.T DEATH :RESULTED
FROM STRANGULATION BY HANGING. SUCH IS THE
PLAIN UNEQUIVOCAL OPINION OF THE CORONER
OF ROCK[NGHAM COUNTY.
SUCH IS ESTABLISHED Bt AT LEAST T"\VENTY-FIVE PHYSICAL
FACTS.
THERE IS ABSOLUTELY NO PROOF IN THE RECORD THAT THE DEATH OF FRANK 0. SMITH WAS
THE RESULT OF CRIMIN AL AGENCY OF ANOTHER.
THE EVIDENCE OF THE CO!fMONWEALTH IS
WHOLLY CIRCUMSTANTIAL. ALL OF THE CIRCUMSTANCES PROVED ARE QONSTSTENT ·wrTH THE
THEORY OF SUICIDE A.ND ENTIR.ELY INCONSISTENT WITH TRE 001\fMON.WEALTH'S CONTENTION
THAT FRANK C. SMITH wrAS MURDERE1D.

We will endeavor to state the facts as briefly as possible
consistent with the number of circumstan~es established bv
the eyidence 1and tbe just and reasonable inferences drawn
therefrom. '
-Throughout this petition, for the convenience of the Court,
we will ref er to pages of the record where testimony bearing on the subject .at isBue will be found. Such refer7* ences *to the record will be for the convenience of the
I
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Court only and not because of any possibility that the
Commonwealth may question the statement. Where the facts
.are controverted, we shall .so ·state.
As to certain matters concerning the status of Grace M.··
.Smith and Frank C. Smith, we will refer to the record in the
,case of Grace llf. Smith v.. Th:e Commonwealth of Virginia,
now before this Court for decision. As shown bv the record
in that case, as well as the record in this case, they occupied
the following status.
Frank and Grace Smith were married approximately 18
years. Except for a period of 6 or 7 months they lived in
Harrisonburg. He was 38 years old at the time of his death
.and she was 34. They were frugal people, lived in a. modest
home and both were gainfully employed. He was an automobile mechanic and she a stenographer._
Grace Smith was an excellent housekeeper and did all of
her ho·usehold work. For 12 years she was employed at B.
Ney & Sons, Harrisonburg's largest department store. She
became ill and did not work for a vear. She then went to
work for Hamilton Haas, an eminent attorney, and for an
insurance office. She divided her time between the two of·fices.
'
·when our country became involved in war Mr. Haas joined
the Army. Grace Smith continued to work for the insurance
office and was also working for Dr. Burbridge Yancey.
8* A.t the ~time of her husband's death on February 20,
1945, she was working full time in the insurance office of
Yancey & Weaver.
Frank Smith was a large, muscular and powerful man weighing from 2Q'O...tQ_205~unds. Grace Smith was a woman of
average size we1glimg approximately 115 to 120 pounds.
Frank and Grace Smith enjoyed a peaceable and happy
married life. They worked hard and lived simply in their
modest home located on Willow Street in Harrisonburg. She
was a Christian and belonged to the Methodist Church.
On January 20, 1944, Frank Smith was inducted into the
Army where l11e remained until his discharg,e on December 29
of the same year. While he was in the Army, Grace Smith
wrote him every day. When he retui;necl home from the Army
trouble and friction for the first time arose between him and
his wife and he was responsible for it. His jealousy and unwarranted suspicion bron~:ht about the trouble and friction
in his l1ome.
·
Two days an€r Frank Smith returned from the Army, on
New Year's eve, at the Spotswood Country Club, he made an.
entirelv unjustified assault and batterv -0n one Vance Di~es
simply because Dinges was polite
his wife ( Smith R.:

to

Supreme C'ou-rt af' Appears or Virginia:
Dinges.,. p .. 362; Smith, pp. 532-534). His iealousy was on such
occasion publicly displayed..
Frank Smith accused his. wife o:f unf aithfolness.. He appeared won·ied and boubled and was unable to sleep at night..
He was worried about his sexual relations. with his
9.• "wife... He was worried about his loss of sexual capacity
o-r lost ma::nhood. He consulted his. physician, Dr .. Yancey,,
and 1·eceiv~d treatments. for such condition (R., Yancey., pp ..
1115-21). • .
Frank Smith was a fit subject for suicide. Dr.. Yancey testified "he was definitely depressed and laboring under strain.
and under terrible and turbulent emotions'' (R., p. 1117 )-..
Frank Smith was drinking heavily .. Dr. Yancey advised him
against the: use of alcohol fo:r Dr.Yancey feared that he would
do yiolence to himself or others (.R., pp. 1118-9).
Frank Smith threatened suicide. He attempted ~ui~ide by
taking iodine (R., p. 1116}. He claimed to Dr. Yancey that hehad mista~en iodine for cough syrup. However, the testimony discloses that by reason of the great difference· in the
size and type of bottle that the cough syrup was kept tn rendered such a mistake highly improbable. Furthermore, Frank
Smith had no occasion. to use cough syrup as he. was not suf:f ering with a cold or cough.
On February 20, 1945, Grace Smith worked at the insurance
office· of Yancey & Weaver as usual until closing time, approximately 4 :30 P. M. One, Marion Towns·1 was employed
m the same office. Marion Towns lived at Bridg·ewater, about
8 n;iiles from Harrisonburg, and she bad an engagement that
evening with Douglas Leach. While at the office she asked
Grace Smith if sl1e could accompany I1er home, have dinner
with her, and wait at the home for 1\fr. Leach. ..Accorcl10* ingly Marion Towns and Grace *Smith left the insurance bffice, shopped for a while, went by the A. B. C.
store where they purchased two bottles of sloe gin and proceeded to the Smith home.
.
Frank Smith worked at the Rockingham :Motor Company
until the usual quitting time. He arrived home at approximately 6 :00 P. M. Frank Smith, Marion Towns, and Hrace
Smith prepared dinner and they ate. After dinner Grace
Smith and Marion Towns washed the dish<.'s and put the house
in order.
At about 7 :30 P. M. Frank Smith was seen at a fire about 2
blocks from his home. He was not intoxicated and appeared
normal to the people who saw llim at the fire. Frank Smith
returned to bis home from the fire. Douglas Leach came to
the Smith home, pursuant to his engagement with Marion
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Towns. They sat around and talked and the evening wore
pleasantly along.
It was established by the testimony of Commonwealth's
witness, Mrs. Marvin·Phillips, that Marion Towns and ))ouglas Leach left the Smith home at approximately 9 :00 P. M.
Mrs. Phillips was a neighbor of the Smiths. She was walking
along "Willow Street in front of the Smith home as Marion
Towns and Douglas Leach were leaving. Grace Smith walked
out of her home with Marion Towns and Douglas Leach and
accompanied them a part of tpe way down the sidewalk that
lead from the home to the street where Leach's automobile
was parked in front of the Smith home. It was clearly
n • and definitely established· by *the testimony of Mrs. ·
Phillips that no trouble had at that time occurred at the
Smith home as Grace Smith, Marion Towns and Douglas
Leach were in a jovial mood and were laughing and talking.
Marion Towns and Douglas Leach drove away. As the
Leach car pulled away a car driven by Rev. Derrick., who
lived directly across the street from the Smith home, pulled
into the driveway of the Smith home and then proceeded to
back directly across the street into the driveway of his home.
Urace Smith walked back into her home. She emptied the
ash trays and Frank Smith carried the kitthe.n trash basket
to the basement. Grace Smith went to her bedroom and pre ..
pared to retire. The Smiths occupied separate bedrooms.
The two bedrooms were. connected by a small hallway approximately 30 inches wide and 7 feet long. The bathroom
was between· the 2 bedrooms. Entrance from the bathroom
was froin the small hallway. Grace Smith undressed, put on
her nightgown, robe, and bedroom shoes. Frank Smith undressed and came to her bedroom attired in his underwear,
shirt, and shorts. He accosted his wife and said, "I don't
like the company you are ke'eping.'' She explained to him
that she worked in the same office with :Marion Towns and
when Marion Towns asked to come by the house she could
not be rude to her arnJ, therefore, let her come. Whereupon,
Frrmk Smith threw Grace Smith down on the bed and started
to choke her. · They scuffled on the bed and finally
12* *she slapped him several times in the face and possibly
scratc~. He released her and left the room. Grace
Smith turned over on the hed and started to sob and cry. It
was the first time in her life that it was necessarv for her to
strike.her husband. She cried her heart out. She was lying
on the foot of the bed with her face buried in the covers and
her head toward the eastern wall of the room. She does not
know how long she cried. From subsequent events, she must
have laid on the bed for approximately 15 or 20 minutes.

I
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Grace Smith arose from her bed ancl started through the
small hallway to the bathroom. She stepped in a sticky substance. The hallway was not equipped with a light. She
reached in the bathroom and switched on the bathroom light.
She saw 2 pools of blood in the hallway and realized that she
had stepped in blood. The telephone ·was in the hallway. She
immediately; grabbed it and called tlle Harrisonburg police
for help.
The police officers arrived almost immediately. They fixed
the time of their arrival at approximately 20 mil:m±es to 10 :00
P. M. Immediately upon the arrival of the police -Orace
Smith took them to the hallway and showed them the blood.
Fo.r several hours after Grace Smith discovered blood in
the hallway she was in such a mental state that she did not
fully realize or comprehend what had happened or went on
in her home.·
*'The officers searched the house. In the basement
13* they f ~mnd the body of Frank Smith suspended by a
rope around his neck. The rope was tied to the overhead joists or braces. The weight of the body was partially
supported by the rope around his. neck and partially by a
stool or kitchen stepladder that was under him. The rope
was holding his body up and kept his body from falling off
of the stool. In other words, Frank Smith was banged.
The officers called Dr. F. L. Byers, coroner of Rockingham
County, to the Smith home. Dr. Byers had been coroner for
13 years and had investigated "right many'' homicides. He
arrived at the Smith home about 10 minutes after 11 :00
P. M. (R., p. 457). He made a careful examination of Smith's
body and of the surrounding conditions. Upon completion
of his examination, Dr. Byers cut the rope and with the assistance of ~he officers lowered the body. Dr. Byers found
~hat the cause of Frank Smith's death was strangulation due
to hanging· (R., pp. 478 and 481) and that he lmd been dead
approximately 40 or 50 minutes. Frank Smith, therefore,
died about 9::30 P. M. on the night of February 20, 1945 (R.,
pp. 472 and 1484).
An. examination of Frank Smith's bead revealed a small
cut on his forehead above the right eye and below the hair
line (R., pp. 462-3). An artery had been cut and at once bled
profusely. Blood was streaming down the right side of his
face, down over his·moutb, and down over the front of
14* his i1underwear (R., p. 463). The cut on the head was
. caused. by a blow from a small hammer (R., pp. 488-9;
9?6-7). Sm1t~'s. face bore one or two superficial or insigmficant excoriations (R.,. pp. 480-1). .Such were probably
caused by· Grace Smith when she slapped or scratched him
1

1
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while they were scuffling on the bed. It is highly probable
that Frank Smith inflicted the excoriations ou himself as he
was hanging himself..
.
Dr. Byers then made a careful examination of the pools
of blood in the hallway (R., p. 466) and in one of the pools
was lying the hammer that caused the cut on the head. Dr.
Byers then proceeded to talk to Gr·ace Smith. In reply to
l1is questions, her statement as to what occurred was sub·
stantially the same as lier testimony at the trial of the indictment against her. Dr. Byers had Frank Smith's body
removed to the hospital for examination. He X-rayed the
head and neck (R., p. 478) and found that there was no evidence of fracture. The blow on the head from the hammer
did not cause any concussion or unconsciousness. The cut
simply severed an artery and Gaused the blood to spurt instantaneously.
Dr. Byers testified that in his opinion as a physician Frank ,
Smith committed suicide (R., pp. 485 and 488).
On March 28, 1945, Frank Smith's body was exhumed and
taken to the University of Virginia Hospital where Dr. Cash,
in the presence of Dr. Byers~ performed an autopsy. Such
post-mortem examination again revealed that Frank
15* Smith died *from strangulation by hanging (R., p. 479).
Dr. Byers testified that it was his opinion on the night
of Frank Smith's death that Frank Smith committed suicide
;and he was still of the same opinion (R., pp. 488 and 505).
The undisputed physical facts or conditions found in the
.Smith home established, beyond any q~estion, that Frank
Smith committed suicide~ Such facts are numerous. We
intend to elaborate on them in the written argument. We
desire, however, to now direct the Court's attention to the
following undisputed physical facts that unquestionably prove
that Frank Smith, an automobile mechanic, struck himself in
the right forehead with a hammer, severed an artery that
bled profusely, stood in the small hallway of his home bleeding- for approximately 10 minutes, walked into the bathroom,
obtained therefrom a wash cloth and placed it over ·the cut
in his forehead, walked out. of the bathroom with the wash
cloth held over the cut into th~ kitchen of his home, thence
down the cellar steps to the basement ·where he hanged himself.
vVe now invite the Court's attention to Exhibits A and B,
photographs o:f the hallway and bed-room.
(1) When the officeTs arrived, tlie Smith home was in good
order and condition except for the blood in the hallway. The

fCJ
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furmture was in its usual position and none of the furniture
in the hoa:se wns- broken. There were no marks or signs
16'll= of any struggle between two. or *more pe·rsons or a fight
had taken place.
(2) The size of the blood spots in the hallway established
that Frank Smith bad stood in the hallway for approximately
8 or IO minutes. D1·. Bye¥s testified that it would have takern
a man,. wo.nnded as Frank Smith was by the· blow £rom the
laammer,. from 8 to 10 minutes to have· bled the quantity of
blood found in the hallway. That. Smith was standing in the
l1allway while bleeding is conclusively established by thefact that when the blood dropped from the woumd in his head
and struck the. fI:0or it splattered along the baseboard and
side of the wall where he was standing to a height of approximately 12 to' 15 inches and splattered and specked up
his legs for the same approximate height. There was blood
on the bottom and top 9f the bedroom shoes that Smit:h wore ..
There were footprints in the blood indicating that he had
stepped in it. There was no blood on Smith's body othe1·
than the· blood spots or specks on his legs extending from
the feet appro~imately 12 to 15 inches up his legs and the
streak of blood on his undershirt. This blood came from the
wound above the eye, down over the mouth, and down over
the undershirt in a streak approximately 2 or 3 inc-hes wide.
From his waist down to the spots or specks of blood on his
legs his body was f rec from blood.
(3) The pools of blood in the hallway were not
17:i *smeared indicating that Smith had not fallen and that .
no fight or struggle between two or more persons occurred in 1the hallway.. If a fight or struggle between two
or more persons had occurred in the hallway,. the blood would
have, of necessity, been smeared.
.
(4) There were no marks or evidence of any kind that any
effort was made by anyone to clean up the blood or to conceal·any evidence as to what had occurred.
· ·
( 5) 'fhere were drops of blood leading from the hallway
into the bathroom for a distance of approximately 32 inches
that fell from Smith's head when be walked into the bathroom
just far enough to ob~ain · a wash cloth. The photograph of
the bathroom clearly shows such drops of blood and they,.
more or less, from a figure 8.
.
(6) In order to have reached the basement from the hallway, Smith, of necessity; had to pass through the kitchen of
the home and onto the steps that lead to the basement. At
various pbtces in the kitchen certain articles of furniture were
.so located, that· Smith had to pass through a very narrow
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space or else strike or move the furniture. .There were no
marks or evidence of any character to indicate that such furniture had in any way been disturbed or moved from its usual
position. There were no blood spots in the kitchen that fell
from Smith's head, clearly indicating that as he walked
18', through the *kitchen the bathroom wash cloth was held
to the wound· in his head.
(7) The stairway that leads from the kitchen to the basement was a narrow one. The first three or four steps leading from the kitchen to the basement were free of blood. On
each of the steps thereafter .to the basement there were one
or two drops of blood located approximately in the center
of the steps, clearly indicating that they leaked · froin the
wound and from under the w:ash cloth as Smith walked or
stepped down the steps.
_
(8) The blood spots on the steps were not smeared, clearly
proving that no one was struggling to get Smith to the basement. Furthermore, the drops of blood on the basement
steps clearly showed that no one left the basement as, in all
probability, they would have been stepped in by anyone leaving the basement.
( 9) The side-walls along the basement steps were free from
blood, clearly establishing that no persons were struggling
with Smith as he went to the basement.
(10) The bathroom wash cloth, saturated or partly saturated with bloo.d, was found by the ·officers on a table in the
basement a few feet from Smith's body. There was blood
on Smith's right hand in which he unquestionably held the
wash cloth to the wound in his head.
'~ ( 11) There was blood on the stepladder and on the
l 9*
floor underneath the place where Smith was found hang~
ing, clearly proving that Smith was alive in the basement.
The coroner, Dr. Byers, testified that" blood does not drop or
flow from a dead body.
.
(12) The body of Frank Smith was free from any mark~
indicating a struggle or use of force in getting from the l1allway to the basement. It will be remembered that Smith was
a powerful man weighing in excess of 200 pounds. Four men
were required or used to carry his body from the basement.
There was no evidence to indicate that Smith had been
dragged, pushed, shoved, or carried from the hallway of his
home to the basement. On the contrary, his body conclusively
proved that such was not a fact.
(13) Th~ streak of blood down the front of° the undershirt
of Frank Smith, approximatey the width of a tie, two or
three inches, was not smeared or streaked, clearly indicat.:.

~
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ing that no person forcibly ~emoved him from the hallway
to the basement.
(14)· The clothing and body of Grace Smith were free from
blood, sa VP. and except the bottom of her bedroom shoes,
clearly pro~ing that she stepped in the blood in the hallway
not knowing it was there when she left her bedroom to
20* go to the bathroom. No effort was *made by Grace
Smith to remove from her bedroom shoes the bloodstains on the bottom thereof.
(15) When Frank Smith received the blow on his head
tJiat severed an artery, the blood spurted immediately and
continued to do so every time his heart beat. Grace Smith's
body and clothing were free from blood, clearly proving that
at the time the bloir was inflicted on Smith's head with the
hammer that Grace Smith was not present participating in
any fight or struggle with him. There were blood spots that
spur'ted from the severed artery along the side of the walls
of the hallway and on the glass transom above the doorway
that led from the hallway into her bedroom. Flicks or specks
of blood spu:rted from the 3.;rtery into the bedroom and some
few flicks or specks of blood landed on the bed clothing near
the head of her bed.
(16) The hammer that caused the wound in Smith's head
belonged to him. It was usually kept in a drawer in the
kitchen. It ~as found lying in the blood in the hallway. It
was a smalli tack hammer. No effort was made by Grace_
Smith to remove or conceal it.
(17) There are a number of other physical facts established
beyond doubt that clearly indicate that Frank Smith committed suicide. .A most convincing fact of the suicidal intentions of Frank Smith finally appeared in *the testi21 * mony of the chief of police of Harrisonburg. On the
21st and 22nd day of February, 1945, within two days
after the detah of Frank Smith, there were fovnd in his bed-.
rooin hr the ~f:ficers of th~ law two notes in his handwriting.
We refer to :them as "suicidal" notes. As Dr. DeJarnette
testified in the trial of the Smith case, the notes showed that
Frank Smith was in great distress and that, generallv, is the
father of suicide.
.,
One of th~ notes was found in the wastepaper basket in
the room occµpied by Frank smith. It is as follows: '' This
is what I conie home to. The one I love with wit pants and I
can't say a thing about it."
The other notes was found on the dresser in Frank Smith's
bedroom. It is as follows: "Get out I don't care what happens.''
i

I
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It is, therefore, an established fact that the mind of Frank
-Smith was in such distress and suffered such violent and
turbulent .motions that he had reached a stag.e where he re:sorted to writing about his imaginary or supposed wrongs
or injuries. No wonder he committed suicide.
(18) The circumstance of the telephone. In the Smith
home, in the .hallway where Smith .stood for approximately 10
minutes bleeding from the wound self-inflicted in his
22* head, there was a telephone in good working •condition.
The telephone was located in the hallway where Smith
unquestionably was standing, and rig·ht above and in easy
reach of .Smith. From this circumstance, the only reasonable
:and logical conclusion to be drawn is that. Smith was not in
:danger at the hands of another person. If he had been at.tacked by Garner, as the Commonwealth would have us be1ieve, and he was in danger and fighting for his liFe, as any-0ne would do, self-protection being the first law of nature,
Smith would have grabbed the phone and called for help.
(19) The physical facts demonstrate that no fight occurred
between Smith and Garner, or between Smith and anyone
'Clse. It will be remembered that both Garner and Smith
were large men. Both were powerful men. Smith being the
younger and in better physical condition, having· been re,cently discharged from the Army, was the more powerful.
Smith was 38 years old and Garner was 49.
The Judge of the trial court fully recognized the fact that
Smith was standing in the hallway and that he did not fall
down and was not knocked down, or that he was in an unconscious condition in the hallway of the home. We ref er to
page 1029 of the record wherein the Judge said: "He didn't
fall down.''
Let us consider for a moment the size of the two men in
relation with the insignificant bruises on the face of Smith
and the one alleged bruise on the face of Garner, if
23* -sin fact, it existed.
The Commonwealth would have us believe that Smith
and Garner engaged in a fight in the hallway of the Smith
borne. ' The bodies of the two men do not justify" any such
conclusion. There were a few insignificant bruises on the
face of.Frank Smith that were described as "red spots" by
the undertaker. Such bruises could not possibly have come
from a fight between Smith and Garner. Nq doubt they were
caused by· Smith durin~ his convulsions and struggle while
1ianging. If Garner had struck Smith in the face,. blows in
the course of a fight, the blows would have resulted in serious injuries. No doubt some teeth would have been knocked
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out, eyes would have beei1 greatly blackened, lips would have
'been cut and b\~11ised-, and, in all probability,. Smith's nose
· would have been' broken. When we consider 'the· size of the
two men., we· feel safe. in saying that if a fight had occurred
between them it could be classified as a battle between the
giants.. Is it reasonable,. :plausible, or possihle for any court
to believe that Ga1·ne.r and Smith had a. fight and the fight.
resulted in a few insignificant bruises 011 the face of Frank
Smith and: one alleged bmise on the face· of Garner that was:
not discernible .to numerous good citizens of the City of Harrisonburg? It will be remembered that Garner was in cba.rge
of the Color Guard at the. funeral of ]fra11k Smith, that he
went about his work as usual and was on the streets of
24* Harrisonburg in full view of its citizenry *the morning
af.ter the death of Smith. On' the clay following Smith's
death, Garner went to police headquarters in connection with
his duties of j;he American Legion's participation in the
funeral aq:angements of Frank Smith and talked to a number of police officers. There is no testiq1ony from the officers.
who saw him at police headquarters that he had a bruise on
his face. Consequently, the only ·reasonable inference that
can be drawn is that it was not discernible to such officers, ift
in fact, it existed at all
Is it reasonable to believe and can any jnst and logical inference be drawn from the fact that Garner may or may not
have had a slight bruise on his face that a :fight occurred
between him and Frank Smith T If Smith had struck Garner in thej face, would it have resulted in an insignificant
bruise f Of course not. We are dealing with two powerful
tnen. We are dealing with a fight to the death because it
cannot be contended that Smith would not have fought to
save his own life, had he been attacked by Garner. And the
only just and reasonable conclusion that can be drawn is that
if a fig·ht had occurred between the two men the faces of
both and the bodies of both would have shown a terrific
struggle. The physical condition of their faces and bodies
clearly shows that no fight ever occurred between them, and
the Commonwealth's case must, of necessity, fall. ,
While a portion of the foregoing· statement of facts
25*' may *appear somewhat arg-umentative, we have only
don~ ihat which is right and proper, namely,· drawn
reasonable; inferences from the physical facts established by
the evidence. We submit that no other reasonable inferences
can be drawn from the circumstances proved. We are dealing with a case of circumstantial evidence alone and in the
statement of facts it is necessary to draw reasonable and
i
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proper inferences from the circumstances established by the
evidence.
Before leaving the Smith home on the night of Frank
Smith's death, the officers took Grace Smith into custody
and took full and complete charge of the home. No one has
been permitted to enter the house without the permission
and consent of the police and .only when accompanied by
them. Ever since the night of Frank Smith's death, his
widow has been deprived of the use of her home and furnishinO's.
·
A most careful, thorough, minute, and painstaking exami- .
nation and investigation of the home· and its contents, including· the wearing apparel of the Smiths, has been conducted by the local officers and agents of the Federal Bureau of Investigation. Every means known to the officers
of the law, agents of the Federal Bureau of Investigation,
and experts skilled in the sciences of medicine, chemistry,
and criminology has been used and resorted to in an effort
to find evidence to establish that Grace Smith and another
person or persons murdered Frank Smith. Various
26* and sundry articles, *such as sloe gin bottles, window
shades, hair, clothing, etc., have been taken from the
home and turned over to the laboratories of the Federal Bureau of Investigation. The contents of the furnace in the
home were examined and everything pertinent to scientific
investigation of crime was done in an effort to connect Grace
Smith or other persons with the alleged crime. The fingerprint expert from the Federal Bureau of Investigatioll testified that :fingerprints. made as far back as 60 days prior to
· the death of Frank Smith could be lifted, examined, and the
owner determined. It was the contention of the Commonwealth that Grace Smith and one Ralph H. Garner murdered
her husband. Althoug·h the Smith home has been most carefully and painstakingly examined and investigated, not one
thing has been found by any of the .officers or experts that
in any way tends in the least degree to prove that Ralph H.
Garner was ever in the home, much less on the night of Frank
~mith 's · death. Not one :fingerprint, not one footprint, and
not one strand of hair from his head or body was in the home.
No article of Garner's clothing was found in the home. No
lint from any article of clothing belonging to him was found
there. In -fact, the physical conditions of the home, as ascertained by the experts, conclusively proved that Ralph Garner
was not in the home on the night of Smith's death or within
60 days prior thereto. Scientific investigation of crime
27,* has so far advanced that a man cannot carry on an
@:adulterous relationship with a woman without leaving

I
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imprints and telltale marks behind. Although the Commonwealth contended at the trial of this case that Ralph H. Garner was carrying on such a relationship with Grace Smith in
the Smith ~ome, the record is wholly devoid of such proof.
We state as a fact that a careful perusal of the record by
this Court will show that Grace Smith is the victim of malicious gossip on the part of a couple of sharp-t.ong'Ued, disgruntled women neig·hbors.
The Court will forgive us for the above statement as we
do not care to censor anyone. We feel very deeply about this
case as we are confident our client is innocent and the testimony of such witnesses helped to bring about a great miscarriage of justice. The testimony of Mrs. David Rhodes,
who lived on'. Willow Street, several houses south of the Smith
home, is not only incredible but is physically impossible as
will be hereinafter pointed out.
The Commonwealth sought to prove by the testimony of
Mrs. Frances McCool, Mrs. Sada Knicley, and Mrs. David
Rhodes that'! there existed between Grace Smith and Ralph
Garner a questionable relationship. An examination of all
the testimony in the record conclusively shows that no improper relationship existed between Grace Smith and Ralph .
Garner.
We will first consider the testimony of the witness Frances
McCool. She lived on Willow Street across and just
2s• *south of the Smith home. She testified that during
the summer of 1944 she saw Ralph Garner. on two occasions on or near the Smith premises. On one occasion,
she saw him g;o over the public sidewalk toward the back door
of the Smith home, and on the .other occasion saw him coming· down off the front steps to the porch of the Smith home.
Both OGcasions were in the summer of 1944, in the daytime,
and no effort was made by Garner to conceal his presence.
We will next consider the testimony of Sada Knicley. She
lived on Willow Street just south of the Smith home and was
a friend of Mrs. McCool. She worked for the Harrisonburg
Telephone Company. Seh testified that in January, 1945,
and after Frank Smith had returned home from service in
the Army, she .saw Ralph Garner, between 5 :30 and 6 :00 P.
M. in the afternoon, walking down the walk t~at leads from
the Smith home to the street.
The testimony of both Mrs. McCool and Mrs. Knicley does
not reveal whether or not Grace Smith was at home on the
occasions they saw Ralph Garner, and, likewise, it does not
reveal whether Frank Smith was at home or not. The evidence is wholly insufficient to establish any improper rela1
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tionship qetween_ 'Grace Smith and Ralph Garner. No improper association between Ralph Garner and Grace Smith
was proven by any of the testimony in this case.
The Commonwealth sought to :establish by the-- testi29* mony of *Mrs. David Rhodes that shortly after 9 :00
P. M. on the night of February 20, _1945, she saw Ralph
Garner drive an automobile into the driveway of the Smith
home. On her t-estimony alone the Common\vealtb sought to
,establish that on the night of· Smith's death Garner was in
the vicinity of Smith's home.
On the testimony of the witness Mrs. David Rhodes, and
on her testimony alone, the Commonwealth asks for a conviction of Ralph H. Garner. ·The Commonwealth seeks to
take his liberty on a bare thread of testimony. The testimony of Mrs. David Rhodes is unworthy of belief. It is not only
inherently incredible, it is physically impossible, as demon·
strated by the testimony of numerous disinterested witnesses.
Mrs. Rhodes .knows that her testimony is not true. She
knows that she could not see that which she claimed she saw.
vVhen she was on the witness stand, she refused ·to undergo
tests in the presence of the court and jury to see if she could
recognize the driver of any vehicle that passed by her home
during the nighttime in an automobile. The reason she refused to make the tests was because of the fact that she
knew that she could not stand up under a test.
The Commonwealth and its officers knew that her testi-~
mony was physically impossible because t¥y bad maee t9st,s ~
an found that it was impossible to recogmze the driver of a
ms ances a
rs.
o es c aimed
·
· vehicle un er e
·
ttiat she 1 ec0gnized Garner.
30* \. *During the progress of the trial, we moved the
Court to take the jury to the Rhodes home and let them
see, with their own eyes, that it was physically impossible to
recognize the driver of a vehicle. The Commonwealth objected most strenuously to our motion and the Court sustained their objection.
We moved that the Judge of the Court go to the Rhodes
home and see with his own eyes that the testimony of Mrs.
Rhodes was physically impossible. The Commonwealth objected to the Court going and the· Court refused to so do.
Although the Commonwealth, through its prosecutors and
officers, knew that tests were being· made to determine
whether or not the testimony of Mrs. Rhodes was true or
false, the Commonwealth did not introduce a single solitary
witness to establish that Mrs. Rhodes could see and recognize
a person as she claimed she saw and recognized Garner. The
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recol'd therefore, shows from the testimony of peo_ple of ex,
~ellent' evesight, including a major in the United States .
Army, a .. pilot in the Air Corps, both wi,tb 20/20 vision, the
city electrical inspector~ the next door neighboir of Mrs~
Rhodes,. that it .was physica:lly impossi~le to recognize. the
driver of a vehicle as :Mrs .. Rhodes claimed she recognized
Garner. We sav here and now that if it. was physically possible for any p·erson to recognize the· driver of a vehicle, under the circumstances as· :Mrs. R:hode"S claimed that she
31• recognized Garner, *that the Commonwealth would have·
had them as a witness.
Let us consider the testimony of Mrs·. Rhodes. In substance, she testified that shortly after 9 :00 P .. 1\if. on the· night
of Smith"s death she was riding in an automobile driven by
her husband in. a southernly direction on Willow Street; that
between her home and the Smith home they met a large black
car being driven in a northernly direction on Willow Street;
that the- lights were .on both vehicles and as the two vehicles
met she recognized the driver of the other vehicle as Ralph
Garner and that such other vehicle turned into the driveway
of the Smith home. She testified that Garner was dressed
in dark clothes., bad on a hat that was turned up, and that
he· did not: have on glasses. We- say that the testimony of
Mrs. David Rhodes is physically impossible for the rea:son
that it is common knowledge tbat when two vehicles meet
at night with the lights on no person in either vehicle can
recognize- or identify any person or persons in the other .vehicle. This is true whether the vehicles meet on a country
road or city street, such as Willow Street in Harrisonburg~
We are absolutely certain of our position and invite the
Court to make tests if .the Court thinks it necessary to determine the correctness of our assertion. It was physically
impossible for Mrs. Rhodes to have recognized the driver of
the car she met if, in truth and in fact, she met any car on
s:uch occasion. She could not, nnder the circumstances
32"" outlined *in her testimony, have determined whether
the driver was white or black, let alone the manner in
which he was dressed. We assert as a fact tI1at any test
made }Vill demonstrate tl1e correctness of our statement.
David Rhodes, the husband of Mrs. Rhodes and driver o:f
the car, testified that they met a car on Willow Street but
he was nnable to recognize the driver and did not know where
the car went to.
It was shown ·by the testimonv of Commonwealth's witness
Mrs. Marvin Phillips that on the night of the death of Frank
Smith and in the same block on Willow Street, on the op-
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posite side of the street from the Smith home, about 250
feet south of the Smith home, a man, Robert or Bobby Davis,
lay a corpse in his home. Mr. Davis ha~ died in the early
morning hours of :B,ebruary 20, 1945. In his home there were
a nmnher of people, friends calling to pay their respects.
Likewise, before and after 9 :00 P. M. and at the very time
Mrs. David Rhodes claimed to have met the car that she
claimed was driven by Garner, there were a number of people
along the street going to and from the Davis home. There
were a number of cars on the street. The automobile driven
by Reverend Derrick turned into the Smith driveway as before stated at approximately the time Mrs. Rhodes claimed
the cal' she met turned into the Smith driveway. A great
many people were on Willow Street in the block where
33* Smith lived on the night in question. * ( See testimony
Commonwealth's witness, Mrs. Marvin Phillips.)
The testimony of Mrs. David Rhodes is that she did not
· see any other people on the street· or any other cars on the
street at 9 :00 o'clock or a few minutes thereafter on the night
of February 20, 1945. We quote from her testimony:

'' Q. Were there any other people on the street?''
'' A. I don't know because we had a death on the street that
night. I guess there were.''
'' Q. Did you see any other people on the street Y''
'' A. No, sir, I did not.''
.
''Q. Did you see the preacher when he drove in in his car
and drove in the Smith driveway 7''
"A. No, sir.''
"Q. As a matter of fact there were a number of ca.rs on
the streeU"
'' A. No, sir, not when we came in.''
"Q. You came home at 9 :00 o'clock!"
''·A. Yes.''
The witness, Mrs. David Rhodes, testified that when her
husband drove the car into the driveway of their home she
got out of the car and stood at the bottom of the front steps
of her home for approximately 20 minutes while her husband
took the children in the house and put them to bed. She offered I}O explanation· for her conduct in this respect. She
testified that she heard a man scream or heard screams come
from the Smith home and a loud noise like the failing
34* of a door. *Although the Commonwealth's own evic;lence plainly shows that at the very time there were a
number of people on Willow Street, ·she testified that she saw
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no one on the street and called no one's attention to the
screams or noises she claimed to have heard and did not mention the same to her husband when she went into the house.
We respectfully state that her testimony in this respect is so
incredible that it is unworthy of belief. We respectfully
state as a fact that it is contrary to human experience. No
other deduction or inference can be drawn therefrom. It is
·contrary to. every physical fact that was found to exist in
the home of1 Frank Smith on the nig·ht in question.
The record conclusively shows that no improper relationship existed between Ralph Garner and Grace M. Smith. Since
Garner has lived in Harrisonburg, he has coµrted one Winifred Velin. :He had lunch with her nearly every day. He was
with her at least five nights out of every week and frequently
every night in the week. They were known to be sweethearts
by their friends and acquaintances. Their courtship and association was common knowledge in Harrisonburg. Winifred
Velin had lived in Rockingham County all her life and was
in her early twenties. She was lovely to look at. On the night
of Frank Smith's death, she., as usual, was with Ralph Garner.
Ralph Garner lived on the outskirts of Harrisonburg approximately two miles or more from the Smith home. It
36* was •shown by an entirely disinterested witness that on
the night of the death of Frank Smith and at the time
of his death, Ralph Garner was .in his own home two miles
away. Garner was suffering from a bad cold.
Garner owned a Iarg·e sedan. On tl1e night of the death
of Frank Smith it ·was established by the testimony of thoroug·hly reliable and unimpeached witnesRes that such car was
in a reputable garage in Harrisonburg for repairs. The motor
was torn down bv reliable mechanics and it was not in running condition. ..
On the morning of February 21, 1945, Ralph Garner was at
his place of employment engaged in the performance of his
duties as usual and customary. He continued to work and
walked the streets of Harrisonburg until his arrest nine days
after the death of Frank Smith.
Ralph Garner was a speaking acquaintance of Grace Smith.
He had some business dealings with her. On one occasion,
in the summer of 1944, he delivered some sandwiches to her
home. Such sandwiches were ordered bv Marion Towns from
the restaurant that Garner operated for Klingstein and Garner carried the sandwiches to the Smith home. On Ruch occasion, he chatted with Grace Smith and Marion Towns for
approximately ten minutes and that occasion was the only
time that Garner was ever in t11c Smith home.
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Grace Smith, as has been before stated, worked for
*Yancey & Weaver Insurance Company~ Ralph Garner
carried insurance witl1 the com.pany .and on one or ,nore
..occasions consulted Grace Smith about his insurance. In a,
telephone book at the home of Garner was f.ound the telephone
numbers of too office .of "¥.ancey & Weaver and the residenee
phone of Grace Smith. The evidence is uncontradicted and unimpeached that Garner bad such telepl1on~ numbers written
in bis book because of calling Grace Smith about the r,enawal
of insurance on hiF; automobile. The only reasonable infel·ence that can be drawn from the circumstances of the telephone numbers in Garner's telephone book is that he was not
the lover of Grace Smith as contended by the Commonwealth
for it is common knowledge that a lover remembers the tele..
· phone number of his sweetheart and does not write it down.
The minute and careful examination and investigation of
the Smith home by the officers of the law and agents o.f the
Federal Bureau of Investigation, and the total absence of
anything indicating Garner's presence in the home is complete negation of the Commonwealth's contention that he wa$
in the home on the night of Frank Smith's death.
No motive was established by the Commonwealth for Garner to take the life of Frank Smith. Likewise, no motive was
established by the evidence for Grace Smith to take the life
of her husband. She was vitallv interested in· his welfare
as shown by the testimony ofDr. Yancey. She used ber
37~ lunch •hour to see Dr. Yancey to talk to him a~ to the
condition of the health of her husband when she learned
that he was receiving medical treatment. She called Dr..
Yancey over the telephone inquiring as to her husband's
health.
The verdict of the jury demonstrates the corrootne$s .of the
position taken by Grace Smith and Ralph H. Garner. ":hen
they applied to the Court for a change of venue. Malicious
~ossip, the fact tlmt Frank Smith liad returned home from
the Army, and incorrect newspaper accounts so inflamed the
people of the community that it was impossible for Ralph
H. Garner to obtain a fair trial in Harrisonburg·. Tbe existence of prejudice in the community such as to prevent a
fair ancl impartial trial is clearly established hy affidavits {)f
N. H. Keezell., postmaster, and other prominent business and
professional men of the oommnnity; in fact, affidavits of citizens from all walks of life.
The examination of the jurors on their vofr dire lik~wise
demonstrates the correctness of the position taken by Grace
Smith and Ralph Garner that a change of venue should have
bl3en granted. The jurors were accepted by the Court as
36*

Supreme· Corrrt of Appeals of Virginia

22 ·

competent, even though on their vDir dire they testified that
they believed or thought Frank Smith was murdered. In
other words, the Court accepted as jurors. men who believed
that which the Commonwealth had the burden of proving in
the :firsf instance, namely, that Frank Smith was mur38'* dered. *We refer to the jurors Good and Spitzer (R.,.
i

pp. 190, 1'91, 192, 196, 197, 246-8).
It was impossible for a fair and impartial trial to have been

obtained in Harrisonburg. The evidence is wholly insufficient to warrant a canviction. In fa<?t. it was insufficient to
warrant the Court in submitting the case to, the jury. If the
case had been tried in another jurh;diction before a· fair
and impartial jury. there cquld have been but one verdict, that
of acquittal. · .. ·.
.
We regret the necessity of having to resort to such length
and detail !in the foregoing statem~nt. In dealing with the
facts of a case wherein the evidence is entirely circumstantial,
it is nesessary to resort to detail in order for the Court to
fully understand the circ:umstances proved and the reasonable inferences drawn therefrom.
I

ASSIGNMENTS OF ERROR.
1..

The court erred in failing and refusing to strike the Commonwaelth ~s evidence when it rested its case, and likewise
erred in failing and refusing to strike the Commonwealth's
evidence at the conclusion of all of the evidence in the case
on the ground that the evidence established that Frank Smith
died by hisl own bands and there was no evidence in the record that established bevond a reasonable doubt that
39*. Frank Smith *died as a "result of criminal agency.
The court likewise erred in refusing Instructi9n ''A'',
offered on behalf of Ralph H. Garner, wherein the jury were
told that the evidenec was insufficient to warrant a conviction~
The court likewise erred in giving, at the instance of the
Commonwealth, Instruction 1 for the reason that the evidence was insufficient to submit to the jury the issue of murder.
; The court likewise erred in failing and refusing to set aside
th~ verdict of the jury and discharge Ralph H. Gamer from
· custody on the ground that the evidence conelusively showed
that. Frank Smith committed suicide.
1

.
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2.
.

The court erred in failing and refusing to grant Ralph
H. Garner a change of venue on the ground of hostile public
feeling-and prejudice of isuch a character that would prevent
a fair and impartial trial in Harrisonburg, Rockingham
County, Virginia.

3.
The court ·er"i·ed in admitting certain highly prejudicial
hearsay testimony to be introduced in evidence before the
jury when the witness P. :M:. Mcinturff testified as to
40* certain ""alleged conversations he had with Frank Smith
some weeks prior to the death of Frank Smith. The
Court likewise erred in permitting the witness to testify as
to a conversation he had with Frank Smith on the night of
Smith's death (R., pp. 883-889) .
.4.

The court erred in failing and· refusing to grant the motion
of Ralph H. Garner to have certain articles a:nd property
that were taken from his home turned over to the sheriff of
Rockingham County, or some other officer of the court, so that
such articles and property could be examined by experts
skilled in the arts or sciences of medicine, criminology, and
chemistry, for the reason that in order to properly prepare
his defense it was necessary that his counsel be permitted to
have such articles or property that were the subject of scientific investigation examined by skilled experts.

5.
The court erred in granting Commonwealth's Instruction
No. 6 for the reason that such instruction was in conflict with
Instruction No. F previously given by the court., was without
evidence to support it, and was contrary to the Commonwealth's theory of the case.

*6.
The court erred in granting Commonwealth's Instruction
No. 9 for the reason that such instruction is in conflict with
Instruction '' l'' given by the court and for the further reason tber.e is no direct evidence in the case, the evidence being
entirely circumstantial, and the instruction is, the ref ore, in

I
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conflict with the rule applicable to circumstantial evidence,
· namely, every material circumstance relied on for conviction
must be established by full proof and that one circumstance
cannot be relied on to corroborate any other circumstance.
In dealing with circumstantial evidence, all of the material
circumstances relied on must be established by full proof,
otherwise the link or chain of circumstantial evidence must
fail.

7.
The court erred in granting a motion for severance in the
absence of Ralph H. Garner.

8.
The court erred in granting the motion for a bill of particulars in the absence of Ralph H. Garner.

9.
The court erred in refusing to grant the motion · of
*Ralph H. Garner to have the articles and property hereinbefore referred to, that wer~ taken from the home and
the Smith hGme and were the subject of scientific investigation, turned over to an officer of the court for examination by
skilled experts. The motion was made, heard, and decided in
the absence of Ralph H. Garner.

42*

10.

The court· erred in refusing a continuance because of the
absence of a material witness., Doug·las Leach, who had been
duly and properly summonsed as a witness, and who had
previously been bonded in the sum of five hundred dollars
as a material witness for the Commonwealth (Affidavit of
witness Leach, R., p. 91). The witness was most material and
his testimony would have established conclusively that investigation by the officers of the law on the night of Smith's
death revealed that no car or automobile went into the Smith
· driveway except the car of Reverend Derrick's that drove in
the driveway at approximately 9 :00 o'clock for the purpose
of turning around and backing across the street into his own
driveway.
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11.

The court eri\Cd in refusing a. continuance because of the
absence of a material witness.., Vance Dinges. The testi143* mony *of Dinges would have established the mental con'"
dition and jealousy -0f Frank C.. Smith and would have
tended to establish the position of petitioner that Frank Smith
1Committed .suicide.

'The court erred in accepting Roy W. Good as a juror aft~r
the said Good testified, when examined on the voir dire, that
he believed or thought Smith had been murdered and that he
.still b.elieved or thought Smith was mm;dered (R., .PPce 196~
197)~

1'3.
The court erred in accepting ·as a· juror one Harry D. Spit.zer when it developed from the testimony of Spitzer on the
voir dire that he entertained bias or prejudice and, therefo.re,
,could not render a fair and impartial verdict (R., pp. 189195).

14.
·The court erred in accepting Dailey Park as a juror in view
"Of the testimony of Park on the voir dire to the effect that he
-entertained a doubt as to whether he could give the accused
:a fair and imp·ar£ial trial (R., ·pp. 210·211).

.

15.
:

"The court erred in failing and refusing to allow the
44,i. *'following question to be asked prospective jurors on
the voir dire: ''Would it be necessary for Mr. Garner to
introduce evidence in here that he was not guilty before you
would acquit him" (R., p. 191)?
.

16.
The court erred in £ailing and refusing to quash tbe jury
panel because the court refused to require prospective jurors
to answer leg·al and proper questions propounded by counsel
for the accused, and on the further ground that jurors were
accepted by the court over the objection and exception. oi
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counsel for the accused when such jurors were wholly incompetent by reason of bias and prejudice and by reason of their
belief that Smith had been murdered.. In other words., j.urors.
were. accepted by the court when they believed that which .the
Cemmonwealth had the burden of proving ..
17..

Th court erred in permitting the special prosecuting af:torney to cross-examine Commonwealth witness Dr. F. LByers, coroner of Rockingham County. The record clearly
shows- that Dr..<Byers did not prove adverse to the Commonwealth. No avow was made by the prosecuting attorneys that.
he had proyed adverse. He testified from the witness. stand
· the very same thing that he told the attorneys for the
·45* Commonwealth *before he took the stand would be his
testimony. His· testimony from the witness stand was
identical with his report and 5,tatements to the Commonwealth's Attorney on the day following the death of Frank
Smith.. Th.e whole purpose of cross examination was to discredit Dr. iByers before· the- jury without any justification
whatsoever! for such cross. examination (.R.,. pp.1448-1463) ..
lSr

The court erred in permitting the attorney for the Commonwealth to ~ross-examine and ask leading. questions in an effort to discredit its own witness·, Dr. Byers (R., pp 515 and
521). (See also Dr. Byers' explanation, R., p. 1444..)
19.
The court erred in striking· from the record the testimony
of Dr. Byers wherein Dr. Byers testified that the hammer
fotind in the hallway of the Smifh home caused the wound .in
Stnith's head (R~, p. 4'93).
Tl{~ court likewise erred in failing and refusing to permit
Dr. Byers to answer a question pr_oporinded to him to the
effect that the Masonic ring worn by Garner could not have
caused the wound on Smith's head (R., pp. 493-95).
The error of' the court is so glaring that it is clearlv demonstratep. :1nd rec~gnized by the attorney for the Common46*· wealth m questions propounded to the Commonwealth
witness, Dr. Cash, to express an opinion as to what
caused the wound in Smith's head and if the Masonic ring
worn by Garner· could have caused the wound (R., pp. 969-73;
986.7). ~en Dr. Cash, in response to the question pro-

---,
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pounded by the Commonwealth testified that the :Masonic ring
worn by Garner could not have caused the wound ·and that
the hammer found in the hallway did cause the wound, then
the court, over objection, permitted the attorney for the Dom..
monwealth to proceed to cross-examine Dr. Cash (R., Cash,
pp. 969-73; 986-7).
The testimony of Dr. Byers was clearly admissible. The·
coroner is always permitted to testify as to what, in his
opinion, caused a wound. It.was clearly error for the trial
court to refuse to permit Dr. Byers to answer the questions
propounded.
20.
The court erred in permitting the Commonwealth's witness,
Dr. Cash, to express an opinion as to whether or not Smith
committed suicide. Dr. Cash was not a competent" witness to
·express such an opinion and he so admitted in his testimony
on cross examination. Dr. Cash was a pathologist. His training and experience was with dissecting dead bodies (R., pp.
985.,6 ; 982-3).
That Dr. Cash was not an expert in dealing with the
47* *question of suicide is clearly demonstrated by the testi..
mony of Dr. ""\Vine ( R., pp. 1464-5) and Dr. Byers (R.,
pp. 1444-6). Dr. Wine volunteered as a witness, after learn-;
ing of the testimony of Dr. Cash, to the effect that it would
require a great deal of ·will power for a man to bang himself as Frank Smith .did. Both Dr. Wine.and Dr. Byers bad
seen numerous cases of suicide. were practitioners of medicine, knew the emotions and feelings of patients, knew of distressed conditions of mind and of persons bordering on insanity. Dr. Cash had no such experience. He is a professor
.of pathology. His training and experience is limited. as he
testified, to the dissecting of dead bodies.
·
21.
The court erred in refusing to require the witness, Mrs.
David Rhodes, to submit to certa~n tests or experiments be. fore the court and jury to ascertain her ability to recognize
the driver of an automobile under the circumstances that she
claimed she recognized Garner on the night of Smith's death.
The court likewise erred in failing and refusing to take the
jury to the Rhodes home so that they could see with their own
eyes that the testimony of Mrs. Rhodes was physically impossible.
. .

•
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The court likewise erred in failing and refusing to go
*to the Rhodes home and see with the court's own eyes
that th:e te.stimony of Mrs. Rhodes was physically impos-

~ible.

22.
The court/ erred h1 failing and refusing to give Instruction
"L", found ;on page 1594 of the record. The instruction correctly stated the law and should have been given (Ferguson
v. Virginia Trac:tor Co., Inc., 170 Va. 486; 1.97 S. E. 438).

23.
The court erred in permitting attorneys for the Commonwealth to engage in unfair practices before the jury. In particular did the court err in not requiring the attorneys for the
Commonwealth to permit tests to be made to determine the
truthfulness or accuracv of the testimonv of l\frs. Rhodes.
Likewise, the court erred in permitting the attorneys for
the Commol}wealth to attempt to discredit Dr. Byers,. the
county coroner, and to bring out before the jury only halftruths.
Likewise, the court erred in permitting the attorneys for
the Commonwealth to elicit from Dr. Cash his opinion~ on
matters which Dr. Cash was not an expert.
Likewise., the court erred in permitting the attorneys for
the Commonwealth to object to the testimony of Dr. Byers
as to the cause of the wound in the head of Frank Smith,
49* and, •iater on, letting the same attorneys ask the Com-·
monwealth's witness, Dr. Cash, what caused thewound.
Likewise, the court erred in permitting the attorney for
the Commonwealth to examine the jurors on their voir dire
in the .manner in which he did, as sueh examination clearly
reveals that the attorneys for the Commonwealth sought to
ha:ve veniremen who had expr.essed opinions and believed that
Smith was murdered (R., Examination of Juror Good by attorney for the Commonwealth, pp. 196-7).
The attorney for the Commonwealth knew the Rentiment
that existed in the juror and everytime the juror testified on,
his voir dfre that he had expressed an opinion, the attorney
for the Commonwealth sought by his questioning to quali.fy
him and retain him as a juror.
The court likewise erred in permittin~· the special prosecutor for the Gommonwealth to make highly prejudicial statements before the jury, as shown by page 1600 of the record,
I

Ra1pb H. Garner v. Commonwealth of Virginia

:29

and to misquote the witnesse~, .as shown .by p~e 1601 of the
record.
The court likewise eri"'ied in permitting the special prosecu~
·.tor to interrupt counsel .f.or petitionel' and to .attempt to .dis.icredit the argument of c.ounsel for petitioner when counsel
:for petitioner was clearly right in _accusing the speeial prosecn..
tor of unfairness in the examination of Dr. Bvers and Dr.
Cash (R.., pp. 1602-5 )..
"
.50*
*"The court likewise erred in permitting the attorney
for the Commonwealth to interrupt the argument of
~ounsel for the petitioner .and to contend befor~ the jury that
the Masonic rink worn by Harner caused the wound on
:Smith's head when :all .of the testimony conclusively showed
that it could not have caused the wound and that such wound
was caused by the hammer that was found in the hallwav of
the Smith home ( R., pp. 1606-8 )..
•

.ARGUJ\IENT.
We unhesitatingly state that the conviction in this case and
the conviction of Grace Smith are the worst miscarriages of
justice we have ever known. Both Ralph Garner and Grace
Smith are absolutely innocent. No reason or justification
exists for their conviction. The verdicts of the jury are
the result of a biased arid prejudiced community. Had the
-eases been tried before fair and impartial juries, both defendants would have been acquitted. .There is absolutely no
evidence to warrant their convictions and the trial court
:should have sustained motions to strike the evidence•

.ASSIGNMENT OF ERROR.
NO. 1.
Assignment of Error No. 1 goes to the very heart of this
case. It deals with the sufficiency of the evidence to support a conviction and the action of the trial court in
51 * failing and refusing to strike the evidence.
Frank
Smith committed suicide and every physical fact developed in the case points directly and uuerring·ly to that conclusion. No other reasonable hypothesis can be gathered from
a careful and painstaking investigation of the physical facts
developed by the evidenc-e in this case. There is not one single
physical £act in the chain of circumstances from which it can
be reasonably inferred that Frank Smith's death was the result of the criminal agency of another. We have not been
able to find any physical fact in the chain of circumstances
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that pFoves that Frank Smith was murdered. We here and
now call on the attorney fo1· the Commonwealth to point out
to this cou;rt the physical facts bom which it can be reason.--ably inferred that Frank Smith came to his deat:4 th1·ough
the eriminal agency of another.. Furthermore, we here and
now eall on the attorney :for the Commonwealth to point out.
to this cou:rt any fact or chcumstance that establishes beyond.
a reasonable do:ubt that Ralph Garner was. responsible -for·
the death of Frank Smith.
The facts make the law.. For that.reason,. we have· stated
the facts in detail in order that the. court will clear under~
stand our position in pointing out the circumstances established by the evidence. and all just, fair, and reasonable inferences that could be drawn therefrom.. On page 15 to 24 of the
petition, we- pointed out 19 physical facts that were circum-·
stances vitally material to the issue involved in this
52* case, :*and each and every one points to and forms a
chain of circumstances from whfoh onlv one reasonable
conclusion. can be reached, namely, that F;a11k Smith committed suicide~ In addition to the circumstances ontlined on
pages 15 to 24, inclusive, of the petition,. we desire to call the
court's- attention to the f9llowing additional circumstances:
(1) Frank Smith was dressed in his underwear. The uncontradicted testimony of the officers of the law and of Dr.
Byers estaplished that his underwear :was clean except for
the streak 'of blood approximately the width of a tie down
the front of his undershirt. His underwear was not torn. It
therefore follows as a reasonable inference-., from the circumstance proved, that Frank Smith was not engaged in a scuffle
or fight with another person and that he was not down on the
floor. If Frank Smith had been f orciblv removed from the
hallway to the basement, his body and underwear would have
shown marks of violence. No other rational conclusion can
he-reached.,
(2) The streak of blood down the front of his undershirt
was not smeared and from this circumstance the only reasonable inference that can be drawn is that he was in an upright
·or E;,tanding position at the time he was bleeding from the
· ·
wound or cut in his head. If he had not been in an up53* right or standing position, the •blood would not have
. run or trickled down his forehead, across his mouth, off
his chin, and on to his underwear. If he had fallen to the
floor, while' in the hallway, the blood would not have run or
trickled down across his face on to his underwear but would
have run or trickled away to the side.
(3) There was no blood on the·person or clothing of Grace
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Smith except ori the bottom of her bedroom shoes. The only
reasonable inference that can be drawri from this circumstance is that Grace Smith did not participate in the forcible
removal of Frank Smith from the hallwav to the 1:iasetnent
The first law of nature is the law of se.lf-~defense. If Grace
Smith had struck her husband with a hammer or participated
in any scuffle or fight with hini, then he would have fought
back and her body and clothirig would have borne the .bloodstains as .the blood spurted from the wound or cut in his head.
It
be reineinbered that the officers of the law arrived at
the Sinith home, pursuant to a eall from. her; at app~oximately
twenty minutes to ten and within approximately teri miiiutes
·
from the time Frank Sinitli died:

will

It has been often said that the physicaJ facts do not.. lie.
·The facts in this case are no exception to that oft r.epeated
statement. We I1ave, therefore, pointed out to the Gourt
at least 22 circumstances of material physical.,. f~cts
54* *that point unerringly an.d condusively to the.hypot1}.esis
.
of suicidal death. "\Ve have endeavored tQ l;>ring to the
f.:!Ourt's attention all of the p4ysical facts as· deveJoped by the
evidence and circuinstances in this case. Circumstantial evidence has often been coinp,ared to chain. and the chain can
be no stronger than its weakest. link. Consequently, where
~ir~mmstantial evidence is refo~d on, &-11 of the material circumstances established by the evidence to .warrant a conviction ~ust be consistent with guilt and wholly inconsistent with
innocence: In the case a~ bar,. we most .resp.ec.tfully submit
that the cbain of circumstances that- materially bear on the
question of guilt or innocence of Rialph Harner point not to.
his guilt but to his innocence. Under the law of. this state,
as laid down in numeroµs decisions of .this court, a. conviction
under such circumstances is whollv unwarranted and will not
be permitted to stanp. Circumstantial evidence,· to warrant a
~onvictio~, must be such that no reasonable hypothesis, other
than guilt can be drawn .from the circumstances proved.
, The coroner's.testimony that Smith suffered no concussion
of the brain from the blow. on the side. of his forehead, which
caused the bleeding, confirmed by the. spatter of blood on his
legs from the blood dropping to the floor, and _showing Smith
was in a standing position. at the- time of his bleeding,. the~
streak of..blood down the f.rpnt ,of his undershirt, the absence
of. any smear of blood, on .the. flo.or. which a~y fall or
55* struggle ~necessarily would have made, the blood spots
!,
.on the steps about the center of the narrow stairway
le&d\ng_ from ..the. kitchen to the basement, and again without
sinear of the spots or trace of smear of blood on the walls .in-

a
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closing the narrow stairway,, constitute the physical negation
of any struggle between Smith and anyone else and show that
Smith's g·oing to the basement from the hallway of his home
was his own'. voluntary act. It is negation of the Commonwealth's position that Smith was forcibly removed from the
hallw~y of his home to the basement thereof and forcibly
hung. It is negation of the Commonwealth's position or contention that Smith came to his death through the criminal
agency of another. It is in negation of the Commonwealth's
position or contention that Smith was violently murdered.
The criminal agency of another in the death of Smith has
.not been shown, much less that Ralph Garner caused or participated in his death. While it is axiomatic that if Srriith
went to the basement as his own voluntary act, no assistance
or effort of anyone else was involved or required in accomplishing the act, on the inquiry as to Ralph Garner, the case
does not rest upon that fact alone. Additional physical tacts
and circumstances speak again and in negation. It is a matter of common knowledge and experience that assisting in the
handl~ng· of an injured and bleeding person woe.Id certainly
bring oµe in contact with blood and bloodstain or stains
56* would be inescapable. * And yet the absence of any
bloodstain on or about Ralph Garner's body or clothing, and the absence of any wounds on his body indicating
that he had engaged in a fight or struggle with Frank Smith,
ag·ain constitutes a physical negation of any participation by
him in any fight or in any forcible movement of Frank Smith
from the hallway t~ the basement.
The suicidal tendencies of Frank Smith, as developed by
the testimonJ of his physician, his attempt to commit suicide
by t~king iodine, the· suicidal notes found in his bedroom,
coupled with the foregoing material physical facts, are in
utter_ negati<?n of the Co~monwealth 's theory or contention
that he was murdered. The only reasonable inferences that
can be drawn from the circumstances thus developed is that
Frank Smith! committed suicide. Under such circumstances,
we most respectfully submit that this court will not permit
a conviction to stand when the circumstances point unerringly
to suicide and not murder.
·
In every homicide case, the starting point should be proof
of. the corp'lts. delicti, tha.t is, the cause of death and the criminal agency of another. As said by Justice Spratley in the rec~nt_ case of Bowie v. Omnmonwealth, 184 Va. 381; 35 S. E.
(2) 345:
i

"lt is only when the :first (that is death by criminal vio- ·
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Jenee) has been proved, either by the direct evidence of. witnesses who hf\ve seen and identified the body or when the
proof of the dea,t.h is so strong and intense as to produce
::57* iMcthe full assurance of moral certainty, that the other
( the criminal agency) can be established by circumstantial evidence.''
In Jones v.. Cmn.mon,u-eaUh, 79 Va. 213, 217, the court said:
"It must not be forgotten that tl1e books furnish deplorable
~ases of the conviction of innocent persons from want of sufficient certain proofs either of the corpus delicti or of the
identify of the prisoner."

In Brow11, v. Co'Jnnionwea.lth, 89 Va. 379, 382, the court said:
'' On the whole, the doctrine may be said to be, that spe'Cial care should be exercised as to the corp,u,s delicti; and
there sh:ould be no conviction, except where this part of the
·case is proved with particular clearness and certainty.''
In Dean's Case, 32 Grattan (73 Va.) 912, 917, it was said:
Proof of the corpus delicti must be the '' starting point'' in
-every murder case.
.
In the recent case of Bnwie v. Commonwealth, 184 Va. 381,
'35 S. E. (2) 345, the authorities on the question of proof of
corpus delicti by direct and circumstantial evidence were
-carefully and painstaking·ly reviewed. We invite the Court's
attention to the authorities therein relied on as we are in
full accord with the law as pronounced in the Bowie case
and authorities therein cited.
Proof of the cause of death should be the starting point
in every prosecution of a case of homicide. Dr. Byers, coroner of Rockingham County, was examined at great
58* length *on direct examination by the attorneys for the
Commonwealth. Such attorneys di'd not even ask him
the cause of the death of Frank Smith. It had to be developed on cross examination. In our limited experience,
this is the first time that we have ever known the question
of the cause of death to have been overlooked by the attorneys for the prosecution in their examination of the physician
or coroner who examined the dead body.
The Commonwealth soug·ht to establish that Grace Smith
was unfaithful .to her husband. The evidence introduced
from the lips of the two women, Sada Knicley and Frances
McCool, was sufficient to raise only a suspicion in the minds
of the jury that such was a fact. If Frank Smith had been
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alive and s-ued for divorce on the gr~urid· of unfaithfuln~ss;
the evideriee introduced by· the Commonwealth would. have.
been wholly insufficient to warrant the court in' awarding
him~ .a decree·. Tlie character of a good. woman has been.
blasphemed by idle gossip. For the suspicious, the evidence.
was: .sufficient to inflame and prejudice the ·right. of _Ra~pli
Garner, It would satisfy the clamorings of a prejudiced multitude. It unquestionably was mistaken by the jury as proof:
that Grace ~inith was a bad and· unf aithfu1 wife. -4s J nstice:
Burks so ably said in Ramey v; Com.nionwecilth; 145 Va. 848,

250:

I

'' To the suspicious, ,trifles light as air are * " * confirmationi
strong as ·prtl.ofS of holy writ.' 1

*In ,the final analysis, we mo-st respectfully and ear..:
riestly submit that the evidence in· this case wholly fail·~
to establish that.. Grace Smith _was a bad woman or an unfaithful :wife. Ori the contrary, we respectfully submit that
the evidence establishes that she was a Christian woman
,vho lived a quiet and _frugal .life _an«;l 'Yorked hard .and long
to make her inarrfage and home ~ successful and. happy one~
The Commonwealth would have. this -Court believe that
Ralph Garner participated in the death of Fr~nk . Siµit~.
Every means· possible was used by the Commonwealth to.fin~ ·
some physical fact or circumstance that would indicate h'is
presence in! the Smith home. The agents of the Federal Bureau of. Investigation, the scientists skilled in the scientifi~
detection of cl'ime, were used in an effort to find some physical fact or circumstance that would place him in the Smith.
home. Their painstaking· inve·stigati~n developed no fact or
eircumstance to reward their efforts.. T~ei:efore, they didnot find what they were lookirie.; for ·because it, in fact, did
:pot exist.. The fact that their .investigation revealed. no circumstance indicating the presence of Garner in the Smith
home. constitutes negation of the qommonwealth 's positio:q
or co:µtention that· he. was in tlie home and participated in
tho death. of Franli Smith.
. · .. .
. .., , .
.
At the .trial of Grace Smit1i, the Commonwealth in,trqdu~ed
certain garments that were found ,in the. Garner home, namely;
a bloodstained coa,t, tie, .. handkerchiefs, and towels~
60* Thes~. •articles were found .in. the livin;g roo~ of the
Garnei· home nine· days. a!te·r the death of Frank Smith;.
in wide opeh view of all ,vho Em~ered: Lying· oµ the .sofa or
couch was the torn and bloodstained, coat. The .evidence introduced by the Conimoilwealth at the trial of Griic~ Smith
59*

1

1
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showed that no effort was made to conceal or hide such garments and laundry.
Analysis of the ·blood on the garments taken from the Garner home showed the blood to be type ''A''. Frank Smith's
blood was type ·'A". Ralph Garner's blood was type ''A".
The bloodstains on the garments taken from the Garner
home were caused by a scuffle at the Spotswood Country
Club on the night of February 3, 1945, when Garner attempted
to eject one Kingston who was in a drunk and intoxicated
condition. In the scuffle, Garner's hand was cut and his coat
was torn. Kingston was arrested by the officers of Rockingham County for an assault on Garner and was dismissed
upon payment of costs by the Trial Justice of Rockingham
·county at the request of Garner who did not care to prosec·ute a soldier boy, Kingston being a soldier.
· Although the bloodstained garments taken from the Garner home were introduced at the trial of Grace Smith, the
Commonwealth did not introduce them in evidence at the
frial of Ralph Garner and the prosecuting attorneys stated
to counsel for Ga:nwr that they fully realized and knew that
the garments taken from the Garner home had no con61 * nection with the death of *Frank-Smith but were bloodstained as the result .of the scuffle at the Spotswood
Country Olub.
The finding of the torn bloodstained coat and other garments in the Garner home constitutes a negation of the position or contention of the Commonwealth that he participated
in the death of Frank Smith. Ralph Garner was no fool.
On the contrary, he is an intelligent, reputable citizen of wide
experience. If he had participated in a murde.r, the least
thing he would have wanted in his home was garments or
other articles stained with human blood. The fact that such
garments were lying· in the living room of his home in plain
view of all who entered shows that Ralph Garner had not
participated in any murder.
It is not reasonable or probable to assume that Ralph Garner went to the home of Frank Smith, unarmed, to kill him.
~he fact that Frank Smith was struck in the head with a
tack hammer belonging to him is a circumstance from which
the only reasonable inference that can be drawn is that no
person armed with a weapon went to his home to kill him.
Such circumstance negatives the idea of participation in his
death by any person or persons intent on murder. It is not
reasonable, plausible, or possible to believe that any person
intent on murder struck Frank Smith with a, tack hammer
and, when he did not fall to the floor, permit him to stand,
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bleeding in the hallway, for approximately ten minutes.
If anyone had intended to have *murdered him and
struck him with a tack hammer and he did not fall, .
such person, would have struck him again and ag·ain until he
fell dead. It is reasonable and plausible to believe that had
Frank Smith been struck in the head with a hammer by another person that he would have fought back to have saved
his life. He was a powerful man and what a fight'he would
have made to have saved his life. The Smith home would
have borne ~vidence of a terrific fight and struggle. The
phvsical facts and circumstances conclusively show that a
figh.t or struggle between two or more persons did not take
place in the Smith home and the only reasonable inference
or conclusion that can be drawn therefrom is that no person participated in the death of Frank Smith.
The Commonwealth sought to show that it was most im. probable that a man attempting suicide would strike himself
in the head with a hammer. Much light and jest was made
about such fact. It will be remembered that Frank Smith
was an automobile mechanic. He was in the habit of using
a haJlliller iµ his work. A person, distraught in mind and
worried to the point of suicide, often resorts to a number of
means to take his life before actually accomplishing his purpose. So say the medical authorities and persons skilled in
the handling of human beings with suicidal proclivities. We
ref er to Emmerson on Legal Medicine and Toxicology (R.,
p. 500) ~ wherein it is said:
62&

*'' The presence of more than one wound upon a body
has often been considered to fu.rnish presumptive evidence of murder, but if this were followed in all cases there
would be many errors. A suicide may make 'many· attempts
at self-destruction before he inflicts a fatal wound, and the
same also applies to a murderer. He may inflict many wounds,
though the first touched a vital spot. Suicides often make
an attempt upon their lives by stabs or inflicting incised
:wounds upo1t themselves and finishing the attempt by other
means, such :as the use of fire arms or by drowning."
63*

As before stated, .it is unreasonable to believe that Frank
Smith was forcibly taken from the hallway of his home,
through. the kitchen, ~o~ the basement steps, ai:id there
hung, without some evidence showing tl1at a struggle or fig·ht
J1ad taken place in the Smith home. "\Ve are at ioss to understand how it could have been accomplished without such
evidenee being present. ,Tust what is the Commonwealth's
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1:heory of how Smith was iaken from the hallway to the basemenU Was he dragged, pushed, shoved, or carried? We
would like to lmOJ.v. We here and now call on the attorney
for the Commonwealth to point out to the Court the physical
facts or circumstances present in the Smith home that. show
J1ow Smith was taken from the hallway, throngh the kif/;hen,
down the narrow steps, and i:n.to the basement and there
bung. What physical facts or conditions do the attorneys
for tbe Commonwealth rely on! Let them now point out to
the Court such facts or conditions so that the Court can know
:the theory of their case..
·
Homicidal hanging is indeed rare and so recognized
'.64* as •such by the medical authorities. The nail is hit
squarely on the head by Dr. Emmerson in his able work
-0n Legal Medicine and Toxicology. If the Court will kindly
turn to page 501 of the record, we find this statement taken
from such authority::
"Homicidal hanging is no doubt rare. It presumes great .
inequality of strength and energy in the two parties, which
is always presumed to be in favor of the assailant. There..
·fore, in a homicidal hanging, the victim is g·enei;-ally a child,
or a woman, or one much exhausted by disease or other cause,
,or he may be drunk, or unconscious, or otherwise incapable
of defense; or he may be overcome by inequality in numbers,
as in lynching. In. these cases, eviden;ce m,ust show violence
and stru.qgling, a. .tt it can not be supposed that mw1vJer or
liangin,q could be performed without some resistance on the

vart of the. victim or som,P- violence on the part of the murderer.'' (Italics supplied.)
In the case at bar, the great inequality in strength was in
favor of Fr~nk Smith and not the persons the Commonwealth ·
contended participated in his death. It is not possible or
reasonable to believe that Grace Smith and Ralph Garner
could have taken Frank Smith from the hallway of his home
to the basement thereof without resistance on the part of
],rank Smith and violence on their part. Frank Smith was
not drunk or unconscious. The absence of evidence or circmnstances indicating a struggle between two or more persons in the Smith home completely and unequivocally nega- ·
tives the Commonwealth's contention that Smith was murdered.
·
65*
*The Court should have sustained the motion to strike
the Commonwealth's evidence. · The only reasonable,
logical, and plausible explanation arising from the facts and
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circumstanbes proved is that Frank Smith committed sui. cide. The I evidence being entirely circumstantial, a convic-tion cannot be upheld if any of the material facts and cirenmstances proved in the chain of circumstantial evidence
are consistent and susceptible of such conclusion as to the
cause of death. We know that our Court is thoroughly familiar with the rules of law applicable to circumstantial evidence. Suffice it to say that the evidence is always insufficient to warrant a conviction where it is susceptible of two
or more hypotheses, one of which is consistent with guilt
and the other consistent with innocence. The material. circumstances proved and relied on must be consistent with but
one hypothe·sie and that is that the death of Frank Smith
was occasioned as the result of the criminal agency of another. The facts and circumstances material to the issue
must· be wholly inconsistent with innocence; in this case,
wholly incpnsistent with the contention or position that Frank
Smith committed suicide.
Inasmuch as the evidence in this case is consistent with
the theory !or hypothesis· that Frank Smith did, in fact, take
his own life, it was clearly the dnty of the Court to bavc
struck the eyidence of the Commonwealth. Likewise, it was
the dnty of the Court. to have set aside the verdict of
66• the ejury and discharged Ralph Garner from custody.
We, therefore, respectfully submit that the action of
the Court i;n overruling the motion to strike the evidence, in
submitting lthe issue to the jury under erroneous instructions,
and in failing and refusing to set aside the verdict of the
jury and discharge Ralph Garner from custody is reversible
error.
Grace Smith was present in the home on the night ·of the
death of. her husband. She called the police for help within
approxima~ely ten minutes after his death. Because she was
present in the home, no doubt the jury were of the opinion
that it was incumbent on her to point out or explain the cause
of her husband's death. She owed no such duty or obligation. When Frank Smith struck the blow that caused the ·
cut or wound in his head, and while he was taking his life in
the basemeµt of· their home, Grace Smith was lying on her
bed,· her face buried in tl1e bed clothes, sobbing and crying
· her heart out. On the very night of his death, she e~plained
the best she could all she knew of the occurrence and her testimony from the witness stand was substantially the same
as the explanation she gave to the coroner. We reiterate
that she was under no obligation to explain the . cause of
Frank Smith's death. The burden of explaining the cause
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of his death and that it resulted from the criminal agency of
another rested entirely upon the Commonwealth. Such is
the law universallv recognized.
,
In concludfug the first assignment of' error, we quote
67* *from Wharton's Criminal Evidence, 11th Ed., Vol. 2,
Sec. 872, page 1506, wherein the law is plainly and concisely stated as follows:
'' To sustain a conviction, proof of the criminal agency is
as indespensable as the proof of death. The fact of death is
not sufficient; it must affirmatively appear that the death
was not accidental, that it was ·not due to natural causes, and
that it was not due to the act of the deceased. Where it is
shown by the ~vidence, on one side, that death may have been
accidental, or it may have been the result of natural causes
or due to suicide, and on the other side, that it was through
criminal agency, a conviction cannot be sustained. Proof of
death cannot rest in the disjunctive. It. must affirmatively
appear that death resulted from criminal· agency.''
·
Again, on page 1502 of Wharton's Criminal Evidence, the
law is thus stated:
· '' In homicide cases when proof of ·the corpus delicti rests
upon circumstances and not upon direct proof, it must be
established by the most convincing, satisfactory, and un,.. _
equivocal proof compatible with the nature of the case, ex.;.
eluding all uncertainty or doubt.''
Our Court is in accord with the statement of law taken
from Wharton's Criminal Evidence, su,pra. In the case of
Scru.Q.QS v. Common.ioealth, 125 Va. 736; 99 S. E. 518, the facts
and issues were similar to the facts and issues in the case
at bar. We invite the Court's attention to the reading of
the Scruggs case wherein it was held:

•''In a prosecution for homicide the burden of proof
rests upon the Commonwealth to establish the guilt of
the accused beyond a reasonable doubt, either by direct or
circumstantial evidence. In the instant case where the op'."
posing theories were, first, that the accused murdered his
wife, -and second, that she died by her own hand, the evidence in respect to the relations existing· between the husband and wife did not justify the imputation that he would
have taken her life, or even do her bodily harm, and considering the whole evidence as upon a demurrer thereto, the
68*
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suicide theory was not disproved by the Commonwealth, and
until that was done it could not be predicated of the evidence that it established the guilt of the accused beyond a
reasonable doubt. On the contrary, the evidence, including
the family history of the deceased, strongly supported the
hypothesis that she died by her own hand, and the evidence
that she was murdered by accused was far less cogent.''
We also wish to call .the Court's attention to the case of
Williams v. Commonwealth, 130 Va. 778, 107 S. E. 655.
The physical facts clearly and unequivocally show that
Ralph Garner did not participate in the death of Frank
Smith. The investig·ation conducted in the Smith home by
state and county officers, in conjunction wit~ the Federal
Bureau of Investip;ation, show conclusively that he was not
in the home. We here and now state that scientific investigation of crime has so far advanced that it is impossible for
a man to carry on ,an adulterous relationship with ·a woman
in the home, of the woman without leaving marks or prints
that would establish his presence therein.
69*
*There is not one scintilla of reliable evidence to establish that Garner was in the Smith home on the night
of the death of Frank Smith. If it lmd not been for the testimonv of Mrs. David Rliodes, there would not be in the record
a ·scintilla of. evidence to put him in the vicinity of the Smith
l1ome on the :night of Smith's death. As we have previously
Ata ted, her testimony· is not only inherently incredible, it is
physically impossible, as demonstrated by the testimony of
numerous disinterested witnesses. Her refusal to submit
to a proper test to determine if it was possible for her to
recognize the driver _of a vehicle under the circumstances
that she claimed to have. recognized Garner demonstrates
that she knew it was impossible for her. to recm~·nize Garner
or anyone else under such circumstances. The Commonweath 's faiure to introduce any evidence of tests conducted
by them demonstrates that the result of thPir tests was the
same as the tests we conducted, namely, that it was physically
impossible for a human being tq recognize tlie driver of a veJJicle under such circumstances. If this Honorable Court
should have any doubt about our position in this matter, we
jnvite this Honorable Court at our expense to go to the
Rhodes home and there see with their own eves that the testimony of :Mrs. Rodhes is physically inmossible. All we seek
in this case is justice and we are wiling to leave no stone
unturne,d in order that justice may be done. An inno70* cent ma.n, a good *citizen, bas been wrong·fully found
guilty by a p1·ejudiced and biased jury and we most

-,
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earnestly submit that this Honorable Court will not allow
;a. miscarriage of justice to be perpetrated. There is no evidence to warrant the conviction of Garner.. There can .be
none because he ls not guilty.
ASSIGNMENT OF ERROR .

N0.. ·2,.
(See Certificate No. 5, R., p. 1660, and stipulation as to
Smith Record No. 3110, at pages 1661-62.)
.Assignment of Error No. 2 relates to the failure of the
Court to grant a change of venue. "The Court erred in refusing to grant Ralph Garner a change of venue. Ralph
'Garner filed a sworn-to petition requesting the change of
·venue together with affidavits in support thereof, along with
newspaper clippings of the Daily New~ Record of Harrisonburg and the Staunton News Leader of Staunton. The C.oui:moriwealth '.s Attorney :fil~d no answer to the sworn petition,
nor did he deny any of the allegations contained therein but
-simply made a motion, in writing, to dismiss the same. E(e
also filed a number of counter-affidavits, all of wliich read
the same. There were 53 affidavits filed in support of the
petition of Ralph Garner stating that he could not receive a
fair and impartial trial in Rockingham County because the
minds of the people had become prejudiced and in71 * flamed and these affidavits were made *by substantial
citizens· of all walks of life of Rockingham County, including such people as the Harrisonburg postmaster, a mem.ber of .the House of Delegates, a doctor of divinity, a lawyer,
manager of a wholesale house, president of a furniture factory, a former policeman, and many others. This petition. was
filed on the 19th day of April, 1945, and on the 10th day of
April, 1946. The Court denied the second motion on April
10, 1946.
There were two motions available to the accused. One
was a motion for a chang·e of venire, which was not the motion
11ere involved. The other motion was for a change of venue
under Sec. 4914 of the Virginia Code.
The theory hehind a motion for a change of venire is that
"' a fair and impartial fury cannot be obtained in the county".
The theory behind a motion for a change of venue is that
'' a fair and impartial trial cannot be b&d in the county becuse of the local prejudice''.

Fzzle v. Comnwnwealth, 107 Va. 919, 927.
,Jo?ieB' Case, 111 Va. 862, 866.
·
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Section 4914 of the Virginia Code reads as follows:·' '-4914. When and how· venue may be changed. A circuit
G!Ot1rt may~ on motion of the accused or· of the Common- .
wea:Ith, for· good c~use, order the venue for the trial of a.
criminal case ln: such court to be changed to some other cir:..
~nit or corporation court, and- in. like manner the court of a
rorporation may order the venue to be changed to some other
corpo-Fation or circuit court.. Such motron when made by
72• the aqcused *may be ma:de in hrs absence under a peti"~
tion s~gned and sworn to by him, which petition may, in
the discretion of the judge, be acted on by him in vacation,
and, whenever tne mayor of any city, or the sheriff of any
county; s;ha:11 call on the GoveTnor ior military force to protect the accused from violence, the judge of the corporation
cc:1ur_t of tlle city1 . oir the· circuit court of the county having
jurisdition: of the offense, shall, upon a petition signed and
sworn to by the accused, whether he be present or not, at
once· order· the venue to be clumged to· the corporation court
of a city or the circuit courf-of a c-ounty sufficiently remote
frc,m the place where the offense was committed to insure
the safe \nid impartial trial of the accus·ed/,.
.
.
This section coniains only two sentences, is divided into
two sections, and contemplates two situations.
In the first situation presented, the trial court "may''
ch~nge thei venue for "good,canse". As to whether "good
cause'' has been shown may to some extent be in the discretion of the trial court.
In the second situation the trial court "shall" (meaning
m'ltst) change the venue "at once,., when '~military force" is
called for. • The court has no discretion. It was to prevent
a trial in a! prejudiced fornm o:t theatre that the Legislature
passed this statute and made the changre mandatory.
In the case of Uzzle v. Commonwealth, 107 Va. 919, at page
928, quoting from ~nother case, with approval, the court
said:
'' Cases, however, may be supposed of such strong and extensive and influential prejudice and excitement against
73* the accused as to endanger •the fairness and impartiality of a trial conducted in the county, even though
the court. should encounter no serious difficulty or inconvenience in: obtaining a jury. In such cases, in order to obtain a full, free, dispassionate, just and impartial hearing
of the cause, it might be just as important to change the
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theatre of the trial, as to have- a jury :filling all the require~
ments of the law as to qualification and freedom from exception.''
This is the case at bar.
In the Jones' case, III Va. 862, at page 866, the court said:
·''Cases sometimes ·arise (and the cases in judgment are
of that class) when in order· to obtain a dispassionate- and
impartial hearing, it is as essential to change the theatre of
trial as to have a jury :filling the requirement of the law.''
(Italics supplied.)
·
This is the ca-se at bar.
That juries which ordinarily would be unbiased, are influenced by prejudiced local environment, was forcibly pointed
out by Judge Holmes in his dissenting opinion in the case
of Frank v. Man!}'ltm; 257. U. S. 349, 35 Sup. Ct. 592, at page
595:
.
'' Any judge who has sat' with juries knows that, in spite
of forms, they are extremey likely to be impregnated by the
environing atmosphere.''
The case of·Maxwell v. Commorvwealth, 169 Va. 886, is not
at point with the case at bar because the Supreme Court ex;..
pressly found that the "indig-nation did not react against
the accused" (Italics supplied). The obyious inference to
be drawn from this statement of the Court is that if the indignation had reacted against the ace11,sed there should
74* have been *a change of venue. Furthermore, the evidence showed that the opinion was about ·'' equally divided" as to guilt. The facts of this case are different from
those in the case at bar.
The record shows that petitions w~re circulated and monies
collected to prosecute Ralph Garner. A man who contributes
money to have another man prosecuted for murder, naturally
has made up his mind that the other man that he wants
prosecuted is '' guilty". Naturally, the only kind of "fair"
trial that he can conceive is one that will convict.
The unreliabilitv of the Commonwealth's affidavits is
forcefully illustrated by what the Court said in the Jones'
case, 111 Va. 862, at. page 865:
'' A numb~r of witnesses were examined, many of whom
it is true expressed the opinion that the prisoners could have

I
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a fair and impartial trial in the county; yet, on cross examination, these same witnesses practically without exception
admitted that the belief was almost universal throughout the
community :that the accused were guilty.''
·
One of the peculiar characteristics of prejudiced minds is
that they do not know that they are prejudiced. Naturally,
one who thinks that Smith was murdered and that his wife
knows about it, at the same time thinks that the defendants
can get a fair trial because he thinks that a fair trial is a
hanging, and he has heard only one side, but still has made
up his mind. That kind of a person is not only prejudiced,
but does not know that he is prejudiced.
75*
*The question in the case at bar is '11,0t whether the
.
Commonwealth could :find an impartial jury in Rockingham County; but rather could the accused get an impartial
trial in Rockingham County irrespective of where the jury
came from Y That question can never be answered after the
trial is overi by saying that an '' impartial jury was subsequently selected''. Such a statement answers itself. The
fact that an impartial jury was obtained is no assurance
tliat they were not swayed by the prejudices of the locality
of the triaL This bas been carefully poin.ted out in cases
like Uzzle v. Oomnwwwealth, 107 Va. 919.
The vice that Section 4914 tries to. remedy is not an unbiased jury difficulty, but rather a biased or prejudtcial environment, theatre or forum for trial situation. The theatre
. of trial in the Grace Smith case was hig·hly prejudicial to
l1er as is shown by the record when the crowd booed her
counsel in his _opening statement and by the applause which
followed her conviction. An atmosphere in a courtroom
such as this clearly shows that a fair trial could not be obtained.
E1H11n.s v. (/omnionweath, 161 Va. 992, was another case of
threatened mob violence. But threat of mob violence is not
the test for a change of venue. :M:ob vioence flares up but
soon dies down. It is the persisting prejudice as in the case
at bar that endangers a fair trial. A volatile man is easily
inflame~ to action that he soon regrets, and is willing to
76* make amends for; but it is the man with the quiet and
lingering prejudices that will not concede a fair trial.
As tbe eourt said at page 1003 of the Uzzle case :
I

1

"It is a matter of common knowledge that mob emotions
die away and are ·forgotten.''

-,
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.A .man swayed to mob violence is far more likely to gr~nt
fair trial .after he has had time to considex his acts than
the man who acquired deep-seated lingering prejudices,
.ca used by hearing only one .side of .a case.
It may be true that the threat of mob violence was present
in some of the cases in which venue was not changed, but
they are e.ases where,.the commUJJ.ity ''let off steam''. by mob
violence and then after the lapse of time was willing to let
justice take its course.
But that is not the case at bar. Prejudices were more confirmed at the trial date than ever.
·
If the case at bar were one of threatened mob violence,
that had flared up and then subsided so-that the community
might be willing ,to reconsider its pre-judgment, we would
not need to ask for a change of venue. But this is not the
case. Public pr.ejudices are persistent and lingering, and
:therein lies the danger.
~

·''Feeling ran high and died away,'' page 1003.
Had it not died away the venue would have been changed.
Why_!
77*

1

'u 'A change of venue should be ordered when neces·sary to secure a .fair trial", page 1003 (Italics supplied) ..

Some of the Commonwealth's affiants had paid their good
money for a conviction and they were demanding it. Inte:rest
doesn't lag for the man who has money on a horse until the
race is over. They have paid f~r their show. Naturally, they
want a ''fafrn trial, but their idea of .a "fair" trial is to
:see their money win.
· No, the test of an accused's right to a change of venue does
not rest on the presence of mob violence at the time of the
alleged killing, as counsel for the Commonwealth might indicate.
The petitions of the accused were i:;worn to. The facts
-therein stat~d are not denied by the Commonwealth. They
must be treated as tr"Qe.
.
· In tbe case of [Tzzl-e v. Conimonwealth., 107 Va. 919, at page
929, the Court said:
~, After careful consideration of the facts alleged in tbe
petition for a change of venue, and whic}1, mu.st be taken· as
tr'l'le, •
the court is satisfied that the accused showed good
1)1: •
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eOIUs~ for a change of venue., and that it ought to have been

ehanged/'

(Italics. supplied.)

If the allegatioi:1s Qf the petitions are n.ot -baversed, they
must stand·as. true, on a .motion tc;> dismiss. the petition...
. For. the ..t~i~L court to ignore the sworn facts of a petition
to;r. ·.chmige of .venue, which facts ·are 1iot denie~ is an.
78* *abuse.. of discretion.
A motion to dismiss a petition is to be treated as a
demurrer thereto or a motion to strike. For the purpose. of
·tbe motion the facts alleged in the petition must be treated
as .heing trµe..
·
.
·
·The facts.alleged in the petitions show ''good cause." for
.a change of venue as contemplated by Section 4914. The mo,
tion for a change of venue should have been granted.
· The Court's attention is directed especially to the statement
made by the Commonwealth's Attorn~y on pages 562-3 of theSmith record, which reads as follows:
"I made the observation last week, wben these petitions:
_were filed and the supporting a~da.vits, filed along therewith,.
that I was surprised that the defendants had made that. move
at all; but I now say that I am utterly amazed at my g·ood
friend, Mr. Earma:n, coming before this Court and making
_the statements concerning his views aud opinion, as he has
stated them to be in this case. He. lives in Rockingham
{founfy and he knows the people here and he has stated that
this womar~ cannot receive an honest trial in Rockingh~m
County. That puts me in the position of a public defender
of the good name of the people of this county; that constitutes an indictment against the good people of this county and
city, and I hold it t~ be my dt~ty to defend their good name ..
There are 40,000 people in this county, .and defendants say
they cannot receive a fair and impartial trial in their own
vicarage. There is a constitutional provision that a person
shall be tried by a jury in his own vicarage. I am utterly
amazed at that sort of contention hi' this case.
79*
*'' There has been some reference the fact that Mr.
Weaver had received a letter, making eertain threaten..;
ing statements by reason of the fact that this motion for a
change of venue has been made. It is 'no wonder that he received a lefter like that. As I understand it, the letter was
written to Mr. Weaver because this motion was made, and I
do not wonder that a good· citizen of Rocking·ham County
became ·so inflamed at this motion of Mr. ,veaver or Mr. Earman 's, for the indictment they have presented against the
people of Rockingham County in that respect.''

to
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Tliis statement-was made. in open court and .the substance
of the same was published in tl1e newspapers. We feel that
such a statement as this made by the Commonwealth's Attorney and circulated in the county should be sufficient in itself
to· show good cause why the venue should have been changed
in this case. This argument: made by the Commonwealth's
Attorney seemed to justify threats against counsel for the
accused and, in. fact, to array public opinion and public preju~
dice -in the Comity .of Rockingham merely because they have
·
done their duty as they saw it to their clients.
.The actual trial showed the prejudices of the people. and
proved that the motions for. a change of venue were well
grounded and should have been granted. The rights of, our
oitizens to hav~ a fair trial is an inherent right which should
be guarded and zealously preserved, and further, our courts
must be kept in their high places in public esteem.

so~

*ASSIGN¥EN.T OF ERROR.

. i

NO. 3.

The question presented in this assignment is as to the admission of the evidence of. the witness Mcintnrff, found on
pages 855-60 of- the record, and 882-94 of the record. The
witness claimed to have had a conversation with Frank Smith
approximately three or four weeks prior to Smith's death.
The Court permitted the ·witness to testify as to what he
claimed Smith told him.
It will be remembered that the Commonwealth sought to
establish that Grace Smith was unfaithful to her husband and
that Ralph Garner was her lover. We respectfully submit
that the admission of the testimonv. of Mclnturff was reversible error because it was hearsav and of a character to
. inflame and prejudice the jury against GrMe Smith and to
cause the jury to suspect and believe that she was unfaithful
to her husband.
.
.
In support of our position, we cite the following authorities:
.
·
·
In the recent case of Powers v. Commonwealth, 182 Ya. 669,
·674-75, in discussing· the ~dmission of heaTsay testimony.,
Jµstice Spratley, in speaking- for the Court, said:
'} The first question in this c~se is as to the admission of
the evidence of the witness, Younce, that he 'understood the'
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defendant runs. the place and av.~:rybody says he runs the
place.' · The. last clause of the ~tatement *was hearsay
evidence, an extra j~dicial st~t~Dlent, d~pen:dent upon
the v.eracity ~nd ccuupe.tenc.y of· son;ie other pe_r$on, or persons.
It- lacked the sanctity of' the. 9ath and t~e test of· t4e cross ·
examination ·of such pe1;~1:m:n. or. persons.
. '·' As a g·e.neral rule, hearsay evidenc~ i~ in~dmissible. The
statement or Younce d9es not com.a within any well defined
exception to1 that rule. Tatiaferr.o v. Pryor, 12 Gratt. (53
Va.) 277; Atlmitic Coast Line R. Co. v. 0(/Jple, 110 Va. 514,
66 S. E. 855; Vol. 5 Digest of Va. and ,v. Va. E,eports (Michie)
page 339., et seq.; 9 Va. and W. Va. Digest ('Vest) page 173,
et seq.
81 ~

~
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''We cannot say what effect the hearsay evidence may have
had upon the minds o,f the j-qrors. Esp.e~ally is this true when
the evidence :was· entirely circumstantial. · It may have been
highly preju<;licial., and for that reason it was error to allow
its admission for the consideration of a jury."
The e,viden~~ in th.e caee at bar. is entirely circu.m~tantial.
'rhe Co~O]j~iwe,alth'S: ''ac~
the ho~e·,,, so to $peak, wa~do
tstabli~1ii, tbia~ 9;r.a¢.e Sm.i~h· wa~· a bad wom~n and an unfaithf~\. wi~e. It: ~~~\ed 1:Wee~a~~y jn_ i~$ p.~o?f &~d when it re.s,or.te~ to h~~l~Stl,Y ~;\:l~e~ce. to cav.,~~ Vie )ury to suspect and
b~Ueve that Grace Smith wa~ a bad woman a.ncl an unfaithful
wife, ·the rights of Grace· Smith were p.rejudfoed 'in the ~ds
9f th~ ju.ry ll_J,\d., in. t~.e ¥Iinds. o__ ~: s~e~!a_· ~o.rs_ ~hro;\Jgho:ut ~he
courtrow.n. The admu~s10n of such evidence for the c.ons1d~r~tfo;n'oj t~~ ju.ry. t~~ 're:v.e~s~bl~ erro.rs. (Ser.:e also Scruggs
v.. Vommonwefl,lth, L5 Va. Z36, 745-:6; 99. S. E. t)l8.)
'l11;iere, can be no do.ubt o.f the fact tha.~ the a.dmission for the
con~ideratio;n. of the. jury of th~ f ()r~goi.ng prejudicial h~arsay tesitimony is r~~~rsi~le. ~rror. · ·
· ·

in.
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,i\s previov.sly sta~~d, the ofw3ere of the l~w t9ok full an.d
complete PW~~ession ·rif the. Sniith home on the 'night of his
death and' have had it under their control since that time·.
Variou_s: and :sundry arHclQs w.ere ta~en from the hom.e by: the
officers. and age1;1;ts of· th~ Federal iju.re3iu o~ Investigation.
Likewise, on March 1 the officers of the law searclrnd the home
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of Ralph G~rner and toolc thf.m~.f·ron;t .~ ~.oat ancl certa.h1 othe.1'
articl~_s. Such articles wer~ submitte.Q by the C~o.nw.e~lth
.to experts m<Hled in the ~ci~ntjfi~ i,nvestigation a1'd dete~t\011
-0.f crime. Grace Srnitb and Ralph Garner sougllt to. 1:\4\ve
article& thus obtaiineQ t1,1rned OV:e.r to all offi~er. of the 9Q\1rt
for insp.ectio,n .and e.~minatiQ~ by exp~rts 9f thei~ o.wn ~l'u:\iie,
<>r else appointed by the e<>:nrt to make ~ e~~rn~:Qati9J;J.· and
~ep,ort to th~ Court their findings. A written petitio~ ~as
file,d before th~. Court wherein the. dcfenda~ta reque~t~d; ~e
Court for th~ privilege of having the examinatioi;i. cq1i1d~cte.d
in the manner aforesaid. The Court denied the motion.
This assi.g~ei;it of ex.r9r pi;~sents, 3ii;i. int~resting a~<l: rwvel
.question in Vb:ginia. Are. the. pi:~s.ecut~ng· ~uthpr~tiea t9
be. permitted ~. seize ~nd t~e. p9ss~s~i9n of th~. b_elo:µg~gs ·
of an accused, folllld in th~ b.o;me. o£ the accm~ec"\, s~bn.rlt su9h
p_rope,rty to, ~p~rts of ~ts. own clio.ic~ and deny unto tl,J,e. 3:ccus13d the right unde.r p.roper. ~ir.cn;un.sta:n~ws, to }ji.a-v~ s~ch
83* *property examined by experts of equal or gTeater skill!
Iu other words, i& an ~~c.used to be pl\t at the -mer9y of
the. testim.ony or :findings of an expext o.r so:-c1;1.lled expert with·out a reasonable o.pportunity b_eing afforded t\le ~c<,n~1;:t.edi t.9
rne.~t such testimo;ny by the te&timon,y of ot~er.$ slci,lle.~ in th~
sci~nces of moder1,1 crimi,nal investigati;o11 a:r;i.d d~.t~.ction ,, We
respe.ctfully submit that in fab:ness. allcd j1.1is,tice. ]je~spn_able
,opportunity should be afforded an acc11$.ed ~nd J;tls c01;msel to
have pr.opel'ty t~ken froJn h,is home. examined by. oxp~rts 9i
his ch.oice s.o that preparation ca.n be made for trial oJ th~
charge against hwi..
.
Scientific investigation of crime ts of c01;nparat~vely reQ.~i;tt
origin. The. question. pre$ented. by this, assigtj];nent la~.s arise;i;t
in a f e;w jurisd:fotions. We find the following to b~ th.~ ~W:
The. right of a defendant. in a criII1inal case to. inspect a
written ~tateroent relative. to. the alleg;ed crime was upheld in
State v. Tippett (1927), Mo..... , 296 S. W.132., 3it least,. where
the motion for inspection showed the. statement ~ight be
material. The co11rt said:
·
'' The ge~eral rule denying the. insp~ction of doouments in
the hands of. an. adverse party bas been grea.tly rel~xed. in
modern ca.ses. In civil cases an inspection of doc.tunent~! in
the bands of opposing p.arti.es, * • >I!' upon motion,. h~s be.~n
a1lowed. The cases seem to. hold that it is a m~tte.r. 0£ indifference whether the document to be examined inay. be
84 '-i: of actual bene.fi-t to th.e p~rty filing th~ *:r;notion to insp.ect.
· If, born the motion the doei1:ment may be m~terial,. th~
xight of inspection obtains. * * * We ~re unable to p.e.rcai~ij.
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why t:he privilege should not obtain in a criminal case, aIthough we have been unable to find an authority in point. "" • *That it was desired that the state's evidence remain undiselosed· partakes of the natm·e of a game,. rather than. judicial
p:rocedure. The. state in its :might and powe:t' ought. to be,
and is, too jealous of according a defendant a fair: and impartial trial, to hinde.r him in intelligently preparing his qefense and in availing himself of all competent mate:rial and
relevant evidence that tends to throw light on tl1e subject mat,...
ter OB trial/'
!

In U'ftited States v. R-ich (1922), 6 Alaska, 670., it appeared
that an aceused :filed an application fol' an order permitting
him to inspect and to have made a photograph of a certain
piece of glass in the custody. of the prosecuting officers., on
which.it wa~ claimed were fingerprints made by the accused..
The Court gra-nted the ordeF saying~
"I am unable to see any grom1d for refusing· the· applica:tion except. that there is no expressed statutory provision for·
gTanting· it,': and ,no precedent has been cited. The United
States attorney u:rged at the hearing that it was. an attempt
to compel the prosecution to disclose its case. Inasmuch as
the intended use of the glass is admitted, l am unable to ,see
any merit in the argument.. If 'the defendant were to ask
an order directing the prosecutfon to furnish him an outline
of its entire· case, the demand would be unreasonable. If this
were done, the defendant would no doubt ob-ject at the trial
if any testimony were offered to wbicb he had no prior notice. The i;equest for a photograpll of the alleged fing·er
p·rints, in o~der that defendant may lrnve them examined by
. experts of his own choosing seem~ entirely reasonable
85"" to· me. *The defendant is entitled to have every oppor. tunity to prepare his defense. The whole purpose of a
law ttial1 criminal or civil, is to ascertain the truth~ No unfair' handicap is imposed upon either party by allowing the
other to have fuII knowledge of inanimate objects intended to
be used in evidence.. Thev are uI_Ichangeable, except by destruction or wilful alteratfon. The law of English-speaking
states nearly everywhere provides by statute or long precedent for the inspection of writt~n documents. * ~ • The reason
seems to me to be fully as strong· in criminal cases. The gov;..
e:r;nment is given th~· right in Alaska to. obtain by search war;.
rant 'property used as means of committing a felony'.· ·why
should. the prosecution be allowed to· withhold and conceal
from a defendant all knowledge of a chattel which it claims
.carries convincing evidence of defendant's guilt Y The evi-
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dence cannot be altered by ·defendant's prior knowledge, nor
can its force be minimized if the theory of the prosecution be
correct. Inspection by the defendant before trial 1.nerely offers him the means of showing,· if he can, that the prosecu~
tion 's theory is wrong. The logic of the issue is thus stated
in Wigmore on Evidence, S. 1862 : 'So far as concerned
chattels and premises in his possession or control, the adversary in common law actions., like the· true gamester that the
law encourag·ed him to be, held safely all the trump cards of
the situation, free from all legal liability of disclosure before
the trial ; in this respect there· was not recognized even the
limited rig·ht of inspection which after the days of Lord Mansfield, had been conceded for documentary evidence. But in
chancery, under the same wholesome principle and practice
by which bills of discoverv were allowed for ascertaining the
opponent's testimony and the documents in his possession,
the inspection of chattels and premises in his possession or
control was obtainable wherever fairness seemed to demand
it.' "
Likewise, in People v. Gerold (1914), 265 Ill. 448, 107 N. E.· ·
165 Ann. Oas. 1916A, 636, wherein the defendant was
86* *accused of withholding funds from his successor i11 Qf:fice, and his books were seized by th~ state's attorney, it
was held that the lower court had committed error in refusing. to impound the books., which were to be used in evidence,
so as to allow the accused access to them before trial in order
to enable him to prepare his defense.
And in Cloniger v. State (1922), 91 Tex. Crim. Rep. 143,
237 S. W. 288, wherein the prosecution had introduced in
evidence a letter alleged to have been written to the prosecutrix by the accused, and other letters relating to the same subject were in the posssession of the prosecution, the court held
that the accused was entitled to an inspection of the other
letters.
To the same effect, see _81:1rinkle v. State (1925), 173 Miss.
731, 102 So. 844, wherein it was held that the court should
have allowed counsel for the accused to examine a statement
of the deceased 's dying declarations which were taken down
by a stenographer at the requ_est of the district attorney.
ASSIGNMENT OF ERROR

.NO. 5.
The court erred in giving at the instance of the Commonwealth Instruction No. 6, found on page 1572 of the record.
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The instruction is ··without evide.nce to support it. *It
~s based purely on, the imagination of counsel for the
Commonwealth. It is in direct conflict with all of the
phys}ca} fa~ts. _and. the ~worn medical testimony4 Dr. Byers
testified that Frank Smith was not unconscious at anv time.
tf he had been unconscious he would have fallen to tiie floor
in the hallway of his home. The cut on his .head caused no
fracture. No concussion of the brain occurred. There wasn't
any evidence that lie was in a dazed or unconscious condition.
On the con~tary, t4e evi<ience entirely refutes any such con.
.
te:µtion or theory of the Commonwealth.
The instruction p~rmitte<{ the jury to go into the realm of
conjecture, spe~ulation, and suspicion. It stated to the jury
that they might believe as a f_act that which there was no
eyidence to '~upport. In fact., the evidence was. entirely the
oth~r way.
. ~ o citation ·of 3:uthority is needed to support our position
tpat th~ givirt~ of the instruct~on. is reversible error. Instructions given without evidence to support them and permit the
jury to assume facts that do not exist are prejudicial to the
rights of a def en_dant and should. not be given.

st•
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*ASSIGNMENT

NO.

OF ERROR
6.

Instruction No~ 9; found on page 1576 of the record, given
at the instance of the Commonwealth, is clearly erroneous in
view of the fact that we are dea1imr with a case of circumstantiai evidence. it is in direct contt'ict with instruction "J"
given by the Court and found on page 1587 of th,e record. Instruction "J'; is hornbook law, given time and titne by the
courts of Virgin_ia and has been approved by this Court in a
number of decisions.
In dealing with circumstantial evidence, before there can
be a conviction, it is essential that ev~ry single material circumstance be established by full proof B;nd be proven in the
same manner and to the same extent as if the whole issue l1ad
rested upon the proof of each individual and essential eircumstance. One circumstance cannot ~e established or proven
by another circumstance that tends to corroborate it. Circumstantial eyidence has often been compared to a chain. A
chain can be no stronger than its weakest 1ink. Therefore,
every material circumstance relied on must be established by
full proof. If any material circumstance is ·weak, then the
whole case must fall. The same with a chain~ if one link is
weak, then the chain will break.
1

Ralph H. Garne~ v. Commonwealth of Virginia

SJ

We called on counsel for the Commonwealth to cite ~\1.thorities to support instruction 9. None was cited £Qr
89* the reason *that noue could be'found. It is not the law.
lt is in direct conflict with instruction ''J'' that correctly
states the law. The giving of the instruction, thereforij, eon~
.stitutes reversible error..
.
·

ASSIGNMENTS OF ERROR
NOS. 7-8.:9.
These three assignments will be argued. together. 'While
we ·deem- it un~ecessary to i'esort to technical grounds to se-c_ure a reversal o_f the conviction of an innocent man, it is our
duty to so do. The very heart of this case is innocence and,
as we have J?Ointed out, the record conclusively shows that·
our client is mnocent.
The questio~ presented_ by these assignments relates to
-certain proceedings taken by the court in his absence. · The
record shows that he was not present when the court ruled on
his application to have the p1~operty . taken from his home
turned over to an _officer of the court for examination by experts of his own choosing or else appointed by the. court and
the subject of assignment of error No. 4 of this pe_titiQn. The
ruling of the court on his petition and motion was of vital
importance to Ralph Garner in the preparation and defense .,
of the charge against him. The court should have requir~d
llis presence (R., p. 12).
The court, in the absence of Ralph Garner, granted a
90* *motion for severance and, likewise in his absence,
granted~ motion for a bJll of particulars. He, in each
of the proceedings, app_eared only by attorney~ He was on
trial for felony and under the statute 0£ Virginia, it was the
duty of the court to see that he was personally present_ at
every stage of the trial where anything was done by which
he was to be affected (See Code Sec. 4894).
The right of Ralph Garner to be present at all stagea of the
.trial where anything was done by which he was to be .affected,
is a Constitutional rig·ht which he cannot waive. Such is the
.holding; of this court in the cases of Jackson v. Common.wealth,
19 Gratt. (60 Va.) 656; Jones_ v. Commonwealth, 87 Va. 63,
12 S. E. 226; and Shelton v. Commowwealth) 89 Va. 450., 16
S. E. 355.
In Noell v. Coni,monwealth, 135 Va. 600, 115 S. E. 679,, this
Court held that the presence of a person indicted for felony
is essential to the jurisdiction of the Court and cannot he
waived. The law is well established that a person accused of
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felony must be arraigned in person,. and must plead in person; and, in all the subsequent proceedings, he must appear
in person, ·not by -attorney; and such appearance in person
must affirmatively be shown by the reeord. Such is t.he law
a£-· this state as.ipronounced:in· a number of decisions. of this.

·court.

I

'

•

•

Ralph Garner was indicted at the February, 1945, term of
the Circuit Court of Rockingham County. He was not
91" afforded *a preliminary hearing. He was at liberty 011
bond at the time the-'indietment was returned. He was
arraigned and plead not guilty on April 2, 1945, the same day
the indietment was found. The proceedings that are the subject of this assignment of error and -which affect his rights
and interest were had by the court in his absence and subse- ·
quent to his arraignment. After arraignment and plea, it
was necessary that he be present at all of the proceedings
thereafter that affected his interest~ save and except at. the
hearing of the motion for a change of venue. The Legislature
has, by statute, Code Sec. 4914r provided that a person aceused of felony need not be present at the time of the hearing
of a motion for a chang·e of venue. The refore, in the single
instance, to~wit: change of venue, on~ indicted for felony is
required to,· be personally present at all of the proce~dings
had subsequent to arraignment that affect his interest. .
In the recent case of Rogers v. Commonwealth, 183 Va. 190,
31 S. E. (2) 576, Chief Justice Campbell delivered tbe opinion
of the court wherei11 it was said, at page 194:
1

1

1

"'It has been frequently said, speaking generaily, that courts
rigidly enf<>rce the prisoner's right to be present at .every
stage of the trial from his arraignment to his ·sentence, when
anything is to be done which can affect his interest. Among
the more recent cases here are Fetters v. Oomrnonwealth, 135
Va. 501, 115 S. E. 692; Noell v. Commonioealth, 135 Va. 600,.
115 S. E. 679, 30 A. L. R. 1345; Pierce v. Comm<>t'l!loealth,
92• 9 135 Va. 635-, 115 S. E. 686, 28 A. L. R. 864. Generally
stated, the rule is that he must be present on his arraignment, when any evidence is given or excluded, when the
jury is· charged, when the trial court wishes to communicate
with the jury in answering questions by them, and when the
jury receives. further instructions.. He must be present at
every stage of the trial proper.
. ''It is thus apparent that the test to be applied in determining whether or not the statute has been violated is: Has
the ·interest :of the defendant been affected bv the action of
the judge T'' •
..
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Inasmuch as the record shows that Ralph Garner was not
personally present at the time of the filing and hearing of
his petition to have the property taken from his home ancl the
Smith home turned over to __an officer of the court for examination and inspe.ction by persons skilled in the scientific
investigation of crime, his interest was materially affected
by the action of the court in refusing to. grant his motion.
The ruling of the court on his motion presents a vital ques..;
tion and, as before. stated, is the subject of the fourth assignment of eri·or. Under the rule stated in .Rogers v. Commonwealth, supra, it was the duty of the court to rigidly enforce
his right to be present at every stage of the trial from his
arraignment to his sentence when ·anything· was done which
could affect his interest. The· failure of the court to enforce
his right in this respect has, in effect, denied him a Constitutional right which he cannot waive. The rigid enforcement
of the rig·ht to be present is essential to the jurisdiction
93* #of the court. (See Noell v. Commonwealth, siipra.).
It is respectfully submitted that upon this assignment
of error alone, Ralph Garner is entitled to a reversal of this
case.
ASSIGNMENTS OF· ERROR

NOS. 10-11.
The court erred in failing to grant a continuance because
of the absence of two material witnesses: Douglas Leach
and Vance Dinges. - -we used everv means possible to secure
the attendance of the witnesses
the trial of the case. At
the. time of the trial, both witnesses were out of the state.
Leach had been summonsed about two weeks prior to _the
trial. On the· night of the death of Frank Smith. Leach was
taken in custody by the officers of the law and, shortly thereafter, released under $500 bond as a material witness for
the Commonwealth. He was not used as a witness for the
Commonwealth in the trial of Grace Smith and neither was he
used as a witness for the Commonwealth in the trial of Ralph
Garner. Sometime subsequent to the Smith trial, we, for the
first time, learned of testimony that was vitallv material to
the case., namely, that on the night of Smith's "'death the officers of the law, in company with Leach, had inspected the
Smith driveway to ascertaih if any vehicles had-. entered
· that driveway. The testimony of Leach, ns· shown by his
94• ""affidavit (R., p. 91), would have established that a careful inspection of the driveway showed that no vehicle
entered the driveway, save and except the automobile belo~g~

for-
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ing to Reverend Derrick, who lived across the street from the
Smith home and who drove into the driveway' at approximately 9 :00 ;o'clock on the night of Smith's death for the purpose of backing across the street into his own driveway.
The testimony of Douglas Leach completely refutes the
testimony of Mrs. Rhodes that she saw a car driven by Garner
enter the Smith driveway after 9 :00 o 'dock on the nig·ht of
Smith's death. Any car that entered the Smith driveway
would have left tire marks in the driveway. It will be remembered that according· to the Rhodes woman's testimony, the
car driven by Garner not only entered the Smith driveway
but it drove up the driveway out of her view and, therefore,
ti;aveled in the driveway for at least fifty feet. According to
her testimony, the same car, later, backed out of the driveway.
· It is conceded by the Commonwealth., and established by
testimony of1 their own witnesses, 'that at approximately 9 :00
o'clock on th~ night of Smith's death Reverend Derrick drove
his automobile into the Smith driveway and backed across
the street into the drivewav of his ·home. The Derrick automobile left tracks or tire marks in the Smith driveway plainly
visible to Leach and the officers of the law. Of necessity,
therefore, any other vehiele that entered the Smith drive95• way *had to pass over the tracks or tire markings made
by the ,Derrick car when it entered the driveway and
also when it backed out oi the driveway.. The testimony of
Douglas Leach, of which the Commonwealth had full and complete knowledge, complet~ly and emphatically refutes the testimony of the Rhodes woman that an automobile driven by
. Garner enter,ed and drove into the Smith driveway and later
backed out.
, .As before ~tated, Leach was plac~d under bond in the sum
of $500 as a material witness for tl1e Commonwealth. He
was not used in the Smith case. We, the ref ore, must assume,
that the reason why he was not used is because of the fact
that his testimony would have completely refuted the contention of the Commonwealth that a car driven bv Garner entered
and drove into the Smith driveway after the·· Derrick car had
entered and drove into the Smith drivewav.
The Commonwealth, therefore, at the Smith trial, concealed
evidence that was vitally material and evidence known to
them because Leach, i11; company with officers of the Jaw:, made
an inspection of the tire markings of any vehicle that entered the driveway or was in close proximity to the Smith
home on the night of Smith's death. Leach was employed in
the tire department of Sears-Roebuck and was well acquainted
with markings made by various and sundry types and makes
i

I
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of tires. Furthermor.e, Leach, in company with the officers
-of the law, found tire markings of a vehicle that be..
.96* longed to *one Gilbert Gaines in front of Smith's home•
.The markings made by the Gaines' car were traced by
Leach and the officers ..of the. law to the Gaines' automobile
parked in the Gaines' driveway several blocks away.
We knew nothing of this evidence until after the trial of
the Smith case. When it was brought to our attention, we
obtained an affidavit from Leach and sought 'to have hhn as a
witness at the trial of Ralph Garner. His testimony and his
nndings were concealed by the Commonwealth, although Leach
was summonsed as a witness in the trial of Grace Smith and
was put under bond as a material witness for the Commonwealth.
The f allure of the court to· grant a continuanGe in order for
us to secure the vital, material testimony of Douglas Leach
·
likewise constitutes reversible error.
We also asked for a continuance on account of the absence
.of the witness Vance Ding·e.s... Djng·es testified at tlie Smith
trial and his testimony was material to the issue in the Gar..
ner case. By liis testimony was established the jealousy that
.existed in the heart of Frank Smith. For no reason at all,
Smith made an attack on Dinges at the Spotswood Country
Club because Dinges was polite to his wife. .Dinges' testimony will be found in the case of Grace M. Smith v. Commonweaith on pages 318-20.
At the time of 'the trial of Ralph Garner, Dinges was in
. a training camp with the Philadelphia Phillies. He was
97* a '"'professional baseball player and was a member of
the. Phillies team. His_ testimony was material to the
issue of the mental condition of Frank Smith and the court
should have granted a continuance until such time as we were
able to have him present as a witness.
ASSIGNMENTS OF ERROR
NOS. 12--13-14-15-16.
Assignments of error 12 through 16 will be jointly treated.
They relate to the action of the court in selecting the jury
for the trial of the case.
We will first consider the juror Roy ,v. Good. He was
clearly incompet~nt. lfo had expressed an opinion that he
tl1ought Frank Smith was murdered. He was still of the s~xne
opinion. In other words, he was accepted by the court as a
juror when he believed that Frank Smith was murdered. He
actually believed what the Commonwealth had .the burden of
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proving.. For the convenience
the Court, we will quotef.rom his testimony given on the voir dire,. found on pages 196
and· 197 of ;the record:.
I

,
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"Mr. Rnelmsh: Have you expressed with anyone any
opinion, a b·ou.t the case Y
"Mr. Good.:. Oh, I don"t know; there might have been
something -about it at times.
.
''Mr. Ruebush: Have you ever expressed an opinion that
you thought Mr. Smith was murdered Y
"Mr. Good: Yes, sir.. .
gg•,
"Mr. Ruebush: And you still think that he was. mur-deredf.
"Mr. Good: Yes, sir..
''The Court: WhatY
''Mr .. Hafumer: He asked him if he still thought Mr. Smitll
had been murdered and .he said 'Yes, sir'.
'' Mr. Hoover: Is that all Y
.
''Mr., Hammer: Yes, sir, he said he expressed an opinion
th~t he was murdered and he still thought s9.
· '' Mr. Hoover: Mr~ Good; you say you have expressed the
opinion that Mr. Smith-was murdered. Have yon expressed
the opinion· that he was murdered by Ralph H. Garner!
"Mr. Good: No, sir.
·
"Mr. Hoover: Do you entertain such an opinion T
'' Mr. Good: No, sir, I don't.
.
"Mr. Hoover: Do you have any bias or prejudice which
~vould prevent you from giving Ralph H. Garner a fair and
impartial trial in this .case7
"Mr. Godd: I don't think so.
''Mr. Ho~ver: If, after hearing the evidence in this case,
there was a reasonable doubt as ·to whether or not Frank
C. Smith came to his death by criminal agency or by suicide, is ·your mind such as to be able to give him the benefit
of the doubt in that event?
"l\.fr. Goo d: I just don't understand that.
'' Mr. Hoover : If you have, after hearing this evi99«< . dence, any reasonable doubt as to •whether or not this
man w~s killed or whether he took his own life, would
you be able ~o give the accused, Ralph H. Garner, .the benefit
of that doubt and vote for his acquittal 1
''Mr. Good: I think I would.
."l\[r. Ruebush: noes Your Honor accept the jurorf
'' The Court : Go ahead.
·
.
.''Mr. HaD'.lmer: Are you accepting the jurorY
'' The Court: Yes. Take your seat.
1
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"1\fr. Hammer: We want to ask the same question as
overruled and we except to the ruling of the. Court.''
We next consider the testimony of one Harry D. Spitzer ·
given on the voir dire. On page 192 of the record, his testimony reveals that the· juror was conscious of bias or
:prejudice. We quote from his testh~.ony:

'' Mr. Messick: .Judge, may I ask one question, sir 7 Of
course, we don't mean any offence in examining you on the
voir dire; it is necessary that we do it. You said you think
that you co11ld give him the benefit of the presumption. Do
you know, sir?
"Mr. Spitzer: May I speak freely?
"Mr. Messick: Yes, sir, speak freely.
"Mr. Spitzer: I have something· in the back of my mind.
I have been in Service for quite some time and I have been
associated with the Servicemen, and I don't think I'm prejudiced since a Serviceman was murdered-or he's dead, and
I'd try to be fair with it, but it does stick in the back of my

m~d

100.,

*'' Mr.

·

1'Iessick: It does stick. in tl;ie back of your

mind.
"Mr. Spitzer: I think so. We have been together quite a
time.
·
"l\fr. Messick: And because that's sticking in the back of
your mind, you don't know whether you have any prejudice
about it, do you?
''Mr. Spitzer: I don't like to make a flat statement.
'' Mr. Messick:. You don't want to make a flat statement
that you do or you don't?
' ''Mr. Spitzer: No, sir.
·" The Court: Take his seaU
"Ivfr. Hammer: Take .a seaU Does Your Honor understan<l what his last answer to Mr. Spencer. was Y
"The Court: I think I did._ Read it.
'' (The veniremen 's, Spitzer, answer and questions and
~nswers thereafter, from ~ecord page 192, line 10, through
lme 24, were read by the reporter.)
"The Court: That's all right. He can take his seat in the
box.''
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juror was clearly inco~petent and it was error for the 9ourt
to accept him as a venireman.
The court likewise erred in refusing counsel the right to
interrogate the jurors as to their opinion regarding the guilt
or imiocence of Grace M. Smith (R., pp. 190, 194, 195).
101* A ... vital and material issue was whether or not Frank
Smith committed suicide or was murdered. Therefore, it was pertinent inquiry of prospective veniremen to ascertain if they had expressed an opinion as to the guilt or
innocence of Grace Smith. If they bad expressed an opinion
that she was guilty, then, of necessity, they believed Frank
Smith was murdered. No other conclusion can be reached.
rrhe Court, over objection and exception, refused to permit
counsel for the accused to interrogate prospective jurors as
to tJ:ieir belief or opinion of the guilt or innocence of Grace
Smith. Any juror who was of the opinion that Grace Smith
was guilty believed he was murdered and, therefore, was incompetent to try the case of Ralph Garner. And this is true
even thougb such juror had not expressed such opinion as
to the guilt or innocence of Ralph Garner. In other words,
the juror believed in the first instanqe that which the Commonwealth bad the burden of proving in the first instance,
to-wit: that Frank Smith was murdered, and, therefore, the
only other thing the juror was required to believe in order
to convict was that Ralph Garner participated in such murder. It was our contention that Frank Smith committed sui- cide. If a juror believed Grace Smith was g·uilty, then the
juror believed he was murdered and it was useless for u·s to
attempt to convince such juror that E,rank Smith committed
suicide.
How anyone can possibly believe from the recotd
102"" in this *case that Frank Smith was murdered is beyond our comprehension or understanding. When the
record is analyzed and all of the physical facts are considered,
the testimony of the doctors, tl1e mental state of Frank Smith,
his distressed and violent and turbulent emotions of mind,
and the notes found in his home, no· rational conclusion can
be reached save and except that he committed suicide. The
physical facts in the home demonstrate that it could not
possibly have happened in any other way.
·
If the Court will kindly read the examination of the prospective jurors on the voir dfre, it will clearly see that the
prosecuting attorneys sought in every way possible to keep
on the jury veniremen who had expressed-opinions as to the
cause of Fra.nk Smith's death. In a community where the
people were incited by malicious g·ossip, incorrect newspa-
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per accounts, the wagging of tongues over Jhe fact that a
man recenty returned from service in the Apny was dead
or had been killed, the opini 011s that were expressed were to
the effect that the cause of his death was murder.. The proseeuting atiorneys knew the sentiment of the community and
knew what the opinions were a11d they sought to have on the
jury veniremen who had expressed opinions..
·
This case was tried under most trying circumstances.. It
-1s the duty of prosecuting attorneys to protect the innocent
as we as to convict the g'Uity. Above all, they should
103• *desire a fair and impartial trial before a fair and impartial jury. If there is any question as to the com_J)etency of a prospective juror, the prosecuting attorneys
should be th(? very first to ask the court to excuse him. Yet
their examination of prospective jurors on the voir dire reveals that they sought to have on the jury veniremen whose
answers revealed that they were incompetent to serve or else
their competency was highly questionable.
Let us for an instant just consider the examination of the
juror Good by the Commonwealth's Attorney, found on pages
196 and 197 of the record. We again, for the convenience of
the Court, quote the examination:
"Mr. Hoover: Mr. Good, you say you have expressed the
opinion that Mr. Smith was murdered. Have you expressed
the opinion that he was murdered by Ralph H. Garnerf
"Mr. Good: No, sir.
"Mr. Hoover: Do you entertain such an opinion f
"Mr. Good: No, sir, I don't.
''Mr. Hoover: Do you have any bias or prejudice which
would prevent you from giving Ralph H. Garner a fair and
impartial trial in this case 1
"Mr. Good: I don't think so.
.
"'Mr. Hoover: If, after hearing the evidence in this case,
'there was a reasonable doubt as to whether or not Frank
C. Smith came to his death by criminal agency or by suicide,
is your mind such as to be able to give him the benefit of the
doubt in that event T
104*
*"Mr. Good: I just don't understand that.
"Mr. Hoover: If you have, after hearing this evi..
<lence, any reasonable doubt as to whether or not this man
""as kilJcd or whether he took his own life) would you be able
to g·ive the accused, Ralph H. Garner, the benefit of that doubt
and vote for bis acquittal?
"Mr. Good: I think I would."

.
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Let us consider the action of the Commonwealth's Attorney

in objecting to the question propounded to p1'ospective jurors:
as to their: beHe-f or opinion as to the guilt cY.f GraC'e Smith
~R~ pp. 190,. 194. 195). Of course,. the Commonwealth's Attorney knew that any person who .bad expressed an opinion.
~r belief that· Gra:ce Smith was guilty was incompetent as.
a juror. Yet, when we so'.llght to a:slr the. question gf. pros-

pective veniremen, the Commonwealth's Attorney obJccted ..
As previously pointed ont,. if a juror believed that Grace
Smith was guilty, he believed that which the Commo~wealth
had the burden of p:roving, namely.,. that Frank Smith was,
murdered.
The juror Da:iley Park was incompetent to serve at thetrial of this case. When asked the question : '' And yo,u
think you· ~an give Mr. Garner a fair trraH", the juror re._
plied: "Weil, I don"t know. I reckon I can."' (R., p. 211.)
We reiterate that the burden was on the Commonwealth
to prove that Frank Smith was murdered. Obviously a juryman!who went into the jury box with the preconceived
105* opinion that *Smith was murdered could not fairly try
a case· involving the question of whether death was
due to criminal agency or to suicide. In the mind of the
juror, the Commonwealth's case was half proved. In other
words, so far as he was concerned, the Commonwealth dicl
not have to prove murder at all or any criminal agency.
We wish to call the Court's attention to some of the authorities dealing with the question of competency of jurorsr
We quote from the opinion in the .case of .Arm,istead v .. Com,monwealth,! .11 Leigh (~8 Va.) 657, 660:
1

"' Some minds are so skeptical, that they receive ·nothing as
true, which is not proved by plain and direct evidence, or
established: upon mathematical demonstration; while others
readily adopt the most absurd notions, though unsupported
by anything like evidence, and destitute of all foundation in
reason and in the nature of things. And we not infrequently
find opinions of the latter class, as ,immoveable as those.which
are the restilt of the most laborious investig-ation. The mind
is, however, iri both cases, made up; the question is settled ;
it is decided. And although both classes of persons may say,
and believe-1 they say truly, that they are open to conviction,
willing to ~ear evidence and listen to reason, and eith~r. adhere to or abandon their opinions as these ·may dictate, few
would be willing to stake their lives and fortunes on the success of an attempt to overturn opinions, which their professors fancy themselves to be thus willing to abandon at the
command of truth and justice."
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Again, at page 661, the Court said :
"Again, it is said, the opinion shoud be 'deliberate and
settled'; that, at least, there should be something of delibetation in the formation of it. It has been before re106* marked, *that opinions are formed with more or less
deliberation, and sometimes even without deliberation;
and it cannot be denied, that opinions of the latter class are,
Bometimes at least, acli1ered to with as much obstinacy as
!hose which have been the result of the most patient enquiry.
Still, however, it is admitted, that the greater or less delibera~
tion with which an opinion has been formed, is an important
consideration in the enquiry whether it is a decided one ·or
not. But if this enquiry should lead to the conclusion, that
the opinion under examination is a decided one, its having
been formed without due deliberation, so far. from removing
the disqualification, adds to it;. it proves, that the man who
would thus lightly decide upon the guilty of his fellowman,
if~ unfit to take his seat among the good and lawful men who
alone shou.l<l sit upon the trial.'' (Italics supplied.)
At page 662, the Coµrt said:
"The benignity of the law has thrown around all who are
· put upon their trial for erime, its protection against this imperfection of human reason and human justice. Therefore,
if there be good cause .to b~lieve, that the accused has bee1,
prejudged by a large portion of those from among whom his
triers are to be seleeted, the venue is changed. And equal
care is taken, when he stands upon his deliverance, that his
fate shall not be placed in the hands of men by whom he is
already condemned.''
And at page 663, the Court said:
"But if upon a further examination it shall appear thnt
this is not the true state of the juror's mind, but that lw
1taR been so inconsiderate .and unjust, as upon insufficient
evidence, or not evidence at all, to have prejudged the pl'isoner 's cause, he is doubly unfit to be trusted with it."

*
*"It is vain for a man in tllis state· of mind to sav
that he would give the prisoner a fair trial· that Ji~
was not prejudiced against him; that lie would j~dg·e_. him

107* ·
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by the evidence, and decide according to the evidence. Whatever confidence he may have in his ability to erase from his
mind the impressions made by his conversation with the
prosecutor, 6f whose respectability and veracity he has no
doubt, the law has no confidence in him; however willing he
may be to trust himself, the law will not trust him.''
In the case of Com.monwealth v. Trefethen, 31 N. E. 961,
157 Mass. 309, at page 967, the Massachusetts court said, respecting the question of jurors :
"
,..« ·~ * p~rsons most affected with bias or prejudice are
sometimes the least sensible to it * * * .''

And again~ the court said on the same page:
"It is well known, however, that there is a growing tendency in certain newspapers to publish * * * all sorts of unverified rumors and of crude opinions * * * . This reprehensible practice in a case wllich excites great popular interest may sometimes require extraordinary care on the part
of the court in the selection of jurors, if the accused is to
]iave an impartial trial."
,,

In the case' of Dellasta,tious v. Boy-ce, 152 Va. 368, at page
394, Justice Campbell said:
''Under our statute relating to the composition of a jury,
a litig·ant is accorded the right to strike from the panel a
designated number of prospective jurol's. In order to fully
exercise this privilege, it is essential that the litigant should
possess full knowledge of the character of the juror who
solemnly subscribes t.o the oath; 'You shall well and
108* truly try the «sissue joined between * * * plaintiff and
* * * defendant, and a true verdict give according to
the evidence. So help you God'."
A.nd in the case of fVright v. Com 11no1nv('aUh, 32 Gratt.
( 73 Va.) 941, 943-4, the Court said :
!

"All the tests applied by the court, all the inquiries made
into the state of the juror's mind, are merely to aRcertain
whether he comes to the trial free from partiality and 11rejudice.
'
"If there be a reasona.ble doubt whether the juror pos-
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sesses these qualifications, that doubt is sufficient to insure
his .exclusion." (Italics supplied.)
·

•

•

"It is true he subsequently stated, in answer to a question
l)ropounded by the Court, that be could come to the trial with
-an uilbias·ed and unprejudiced mind, and give to the accused
n fair and impartial trial. But how was the Court to decide
which of these statements was true and which was false!
How was it to say that the second statement more correctly
:and truly represented the juror's feelings· than the first? The
first avowal showed alone that he was not a fit person to sit
:on the trial of the accused; his ready disavowal of his prejudice under the interrogation of the Court furnished no satisfactory evidence of his impartiality or incompetency.''

In connection with the examination of prospective jurors .
l1y the attorney for the Commonwealth and the objections to

questions we sought to propound to prospective veniremen,
. we desire to call the Court's attention to the opinion of Justice CampbeH in the case of Ding-us v. Cornmo·nicealth, 153 Vjl.
846, 852; 149 S. E. 414, wherein the rule laid down in
109• Mohler v. *Comrnonwealth, 132 Va. 713, 111 S. E- 454,
is reaffirmed as follows:
·

''The, Attorney for the Commonwealth represents the
})eople of the State, who, in their collective capacity, are just
us anxious that innocent men be acquitted as they are that
g·uilty men be convicted. The prosecuting attorney is selected for the purpose of representing this sentiment. The
vresumption of innocence attends an accused person at every
8fa.g-e of the trial until his ·conviction, and the prosecuting attorney should respect this presumption.''
In Harrism1, v. Co·m,rn<:m.wealth, 183 Va. 394, 402, 32 S. E.
(2) 136, this Court said:

'' One accused of crime is entitled to a sc·riwulously fair
m!d impartial trial." (Italics supplied.)

ASSIGNMENTS OF ERROR
NOS. 17-18.
· The court erred in permitting· the special prosecutit~ at.
torney to cross examme Commonwealth witness Dr. ..tt·. L.
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Byers, coroner of Rocking·ham County... The a~tion ?f tlieCommgn.we'a'.lt:µ 's Attorney was an effort to- discredit Dr ..
Byers with~ut · any reason or justification for such conduct.
4:'J!.I.~ the pa.rt oih _the C0mmonwealth '&- Attorney.
Dr. Byers·
Ji·ad;, in no sense, proved adverse. On the night of the death·
e:tr F:i;ank Smith,. Dr. Byers was called to the home and arrived there within thirty or forty minutes after his death ..
He reached the conelusi:on1 ·on tb.at night tl1at Frank
110* Smith had committed suicide. He took *Frank. Smith's;
·
body ' to the Rockingham Memorial Hospital,. made a
earefuJ examination of his body, X-rayed his head and neck
to ascertain if the· wmmd on his- head. caused .any unconsciousness
anv fractures were present. Dr. Byers reached
the co:aclusi~n, f~om all th@ circumstances, that Fra11k Smith
eommitted suicide. I-le" was of the same opinion at the trial
of Grace Smith and was of the same·' opinion. at the .h-ial of
Ralph Garner and is of the same opinion today. He informed
the prosecuting attorneys of his finding~ and opinion.
He was not called as a witness before tlre gTand jury, as
was the usual custom prevailing in Rockingham County ancT
throughout the state·. Vve think the reason that he· was not
called as a iwitness before the grand jury will be apparent ·
to _the Con~t. If Dr. Byers ·had testified before the grand
jnry, we doubt Bi an indictment would have been returned in
· this case. When he was on the ,vitness stand he soug·ht to
tell the troth and the whole truth as he saw it. He has been
a coroner o( Rocking·ham County for more than twelve yearsr .
He is a graduate of' the University of Virgfoia and is a reputable physician. His word is accepted without question byal1 wiio know him. Tlie action of the Commonwealth ,·s At:..
torney in lambasting· him on the witness stand is without
ptecedent in this state.
·
.A.Ithough ithe Commonweaitll put him on the stand as ifs'
witness, they sought to deny him. If the Court will
111~ kindly :iread the record f'rom page 515 to 521 it will
find that the court permitted .the Commonwealth's Atforney to crpss examine Dr. Byers 1 over our objection, without showing whatsoever that Dr. Byers had proved adverse.
On page 516 of the record we objected to such cross examination and to the leading questions and the special prosecutor
for the Commonwealth up and said that Dr. Bvers was a
witness for the defendant.. We qnote from the record, JJage

or

1

516:

.

"Mr. Messick: I object to that, if Yonr Honor please. It
is purely a leading question in an effort to try to impeach
his own witness.
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"Mr. Spencer:" (Special Prosecutor) "He's your wit~
ness.
'' Mr. Hammer: Our witness f He's yours. You put him
on.''
•·•,r ......... ,-·~ •
•·.·~:·""· ·~.~·-f1-~;

If the Court will ngain kindly turn to page 1448 to· 1463
of the record, it will find that the court again permitted the
Commonwealth's .Attorney, without any reason or justification whatsoever, to lambast and cross examine Dr.. Byers.
Under the provisions of Code Sec. 6215, the party may
cross· examine a witness, . provided the witness proves adverse, and may impeach him by showing inconsistent statements only. .There was no avow by the attorneys for the
Commonwealth that Dr. Byers had proven adverse. He had.
not proven adverse. He was merely telling the truth
l 12* and testifying to the very things *that he had told the
prosecuting attorneys all along. When they put him on
tl1e stand, they had full knowledge as to what his testimony
would be. They simply didn't like his tes_timony and, therefore, jumped on him roughshod in violation of all rules of
law and in violation of the statute above cited.
The ruling of the court in permitting· the attorneys for
the Commonwealth to cross examine and lambast their own
w-itness is clearly erroneous. The issue of suicide was a matter of grave importance~· Dr. Byers' testimony, as well as all
of the testimony in .this case, shows tha.t Frank Smith committed suicide. The lambasting given Dr. Byers by the prosecuting attorneys greatly prejudiced the rights of the defendtmt before the jury, that is, if we could have done anything
to have changed a biased and prejudiced jury. Before a fair
and impartial jury, the lambasting given Dr. Byers would
no doubt have greatly affected the jury and discredited his
testimonv before them.
we respectfully submit that the action of the court in permitting the Commonwealth's .Attorney to violate the statute
nbove cited and to disregard all rules of cross examination
of a man of hig·h character and standing on ·a vital issue before the jury is prejudicial and reversible error.
113*'

*.ASSIGNMENT OF ERROR
N0.19.

The court erred in striking from the record the testimony
of Dr. Byers wherein Dr. Byers testified that the hammer
found in the hallway of· the Smith home caused the wound
iu Smith's head. The court likewise erred in failing and
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refusing to permit Dr. Byers to answer a question propounded to him to the effect that the Masonic ring worn by
Garner could not have caused the wound in Smith's head
( R., pp. 493-5).
The Commonwealth contended that the wound on the head
of Frank Smith was caused by a Masonic ring worn by Ralph
Garner. Such was their contention in the case of Grace 1\L
8mith. In the Garner case they continued to make such contention, even in the argument before the jury. We quote
from the record on pag·e 1606 and the following occurred durhlg the argument before the jury:
·
'' Mr. Hammer: In the last argument, you said it was the
:
ring·.
'' Mr. Hoover: vVe still contend it was.''

"There wa~ absolutely no evidence in the record that the
ring worn by Garner caused the wound in Smith's head. On
the contrarx, Dr. Byers, if he had been permitted to have
aiiswered th~ question, would have testified that the ring could
not have caused the wound.
This is the first time -in our experience that we have
114* *ever heard it contended that a doctor, a coroner, who
examined the body of a dead man, would not be permitted to te~tify what in his opinion caused a wound. Time
:md again we have heaf>d doctors testify as to the ·cause of
the death, as to the cause of a wound. If such was not the
<:ase, no doctor would be permitted to testify that a wound
was caused bv a bullet and death resulted therefrom. The
instrument~gun, knife, and so forth-that caused the wound
is frequently introduced in evidence and doctors testify that
such instrument caused a wound.
.
The attorneys for the prosecution fully ·realized that the
t'.)vidence was admissible, yet they persuaded the l udge to
hold that the testimony of Dr. Byers was inadmissible. During- the course of the trial, and short]y after Dr. Byers had
testified, the attorneys for the Commonw·ealth asked Dr. Cash
what caused the wound in Smith's head and if the Masonic
ring worn' hy Garner could have caused it (H., pp. 96!1-73;
~l86-7). Dr. Cash, in answer to their question, testified" that
the ring could not have caµsed .the wound and explained why.
Likewise, Dr. Cash testified that in his opinion the hammer
caused the wound and demonstrated before the jury ·the reaHons for his opinion. Whereupon, counsel (or the Commonwealth procqeded to cross examine their own witness, Dr.
Cash (R.., pp. 969-73; 986-7). It is, therefore, apparent that
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when the Commonwealth's witnesses did not agree with
the fallacious contentions of *the attorneys for the
Commonwealth, such witnesses were subjected to cross
cexaminati on.
Certainly the testimony of Dr. Byers was admissibl~. If
'it was not· admissible from Byers, why was it admissible.frozp
Cash °I The answer is that the prosecuting attorneys knew
that .Dr. Byers was of the opinion that the hammer caused
the wound and, ·tberefor.e, objected to him testifying. On
ihe other hand, the prosecuting attorneys thought Dr. Cash
would agree with their false and fallacious assumption and
eontention that the Masonic ring worn by Garn.er caused or
could have caused the wound. Therefore, the,- ~re willing
for Dr. Cash to testify but not Dr. Byers, their own witness
and coroner of the county..
We know that this Honorable. Court will not lend aid to
eonduct of such character.
While we deem it unnecessary to cite authority to support
,om contention that the testimony of Dr. Byers was admissihle in evidence, we call the Court's attention to the general
rule on the subject found in Wharton's Criminal Evidence,
11th Ed., Vol. II, Sec. 1001, page 1763, where it is said:
115*

"Where a dead body has been found but the cause of death
is unknown, opinions of experts are generally indispensable
to assist a jury in determining whether the death was caused
by accident, disease, or violence. Accordingly, an expert may
state that it is his opinion that death resulted from the effecis of a particular injury. He may describe a wound,
116* its character and shape, and •g·ive his opinion as to
whether it was sufficient to cause death."
(See also 1.'erry v. Co1n·rno·nioealth, 171 Va. 505, 508, 198
S. E. 911.)
ASSIGNMENT OF ERROR
NO. 20.

The court, over the objection and exception of counsel for
Ralph Garner, permitted Dr. ,Cash to express his opinion as
to whether or not Frank Smith committed suicide. We read
from the record, page 9fi6, the following question:
,:Q. You can't imagine what it could have been. Doctor,
from all of the facts as stated here, would it be your opinion

S"upr~me· Con-rt of Appeitis of Virginiathat this man committed suicide or he didn't commit sm~ide?.'"

to

On page· ;967 of' the I'e'COTcl, Dr·. Cash attempted
answerthe question in which he said that he i.ound it difficult to say·.
''yes" or ''no", and then went on with a:n extended explana-t'ion ..
As befor~ stated, Dr .. Cash was not an ~xpert in matters;
of this kind and he readily admitted that Ile wa:s not an expert and that his opinion on the subject was absolutely of'
no value.. If' the Court will read the examination of Dr., Cash
from page ·976 to 985, inclusive, it will find that Dr.. Cash was
an expetf on :one thing and one only: that is, pathology, the
diesecting of dead bodies. For the convenience of the Court,
we quote ·from his testimony· on pages 985 and 986 of the1·ecord::

'' Q. W el1, he had been treating him all along~, Doctor, and
he said that--l1ere 's what he says about his patient:
117* 'I will say he *was definitely depressed and laboring
under strain a-nd nnder terrible and turbulent emotions". Vv ere you informed that this man was laboring under turbulent and terrible emotions f
"A. Mr.. :Messick, I heard a good deal about this ancl I
think all of this information was brought out. I was called
into the case as an expert in the nature of a patholog·ist to
dissect his Qody and say why he died and describe it minutely..
Beyond that point, I'm not'' Q. You :are not an expert on anything· else Y
'' A. I'm not an expert. on anything else. I don't know
anything about his emotions. I'm interested in the pathological anatomy of bis neck and wound on his body, and that
w:e· can do ~nd Pm glad to represent it as evidence, but, beyond tbat"Q. That's just exactly what I was coming to. That's
what you are an expert 011, yet these gentlemen have tried
to make you an expert on eyes, on meeting automobiles; they
have tried to make you an expert on blood and how it drops,
how it spurts, how it falls, and everything else, haven't they?
"A. I should know about the falling and dropping of blood
but I don't know much about the other, no.
'' Q. But you do know that no sensible man would write a
note of that kind?
'' .A... He might have been distressed to the point of being
tmsensible at times ; we all are that way sometimes.
1

1
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• '' Q. When we get to the point that we are unsensible, then
we are on the verge of insanity?
'' A. It happens to most people a great many times.
118* I think it. happens to all. I *freely confess to being
that way.

''By Mr. Hoover:
'' Q. You haven't committed suicide yet, Doctor?
'' A. Not yet.
'' By M:r. Messick:
'' Q. But you never did write a note of that kind, did you,
Doctor?
"A. No, sir."
No citation of authority is necessary to support our contention that the admission of the testimony of Dr. Cash as
to his opinion of suicide or not is inadmissible. Before •an
expert is permitted to give an opinion on matters of such
kind, he must first qualify as an expert and when, as in the
case at bar, he admits he is not an expert, then his testimony
becomes inadmissible. Its admission was highly prejudicial
to the rights of Ralph Garner and, therefore, is reversible
error.
ASSIGNMENTS OF ERROR
NOS. 21-22.
The testimony of ivlrs. David Rhodes that she, while riding
in a car operated by her husband, during the nighttime, met
another automobile on "\V'illow Street approximately in front
of her home and that sl1e recognized Garner as the driver of
the car is physically impossible. Likewise, her testi119* mony *that she stood in her yard and again recognized
the driver as the automobile proceeded along the street
is also physically impossible. It was clearly demonstrated to
be physically impossible by numerous disinterested witnesses.
Any test conducted at any time, by any person., on "\Yillow
Street, under identical circumstances as testified to by Mrs.
Rhodes, will reveal and clearly demonstrate that the driver
of a vebicle cannot be recognized. Not only is it impossible
to recognize the driver, it is physically impossible to tell if
the drive1· is male or female, black or whit~. The tests conducted with distintercsted reliable witnesses s110wed such to
be the case. The Commonwealth knew of the. tests and the
officers made tests of their own and yet not a single witness
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was introdueed by the· Commonwealth to refute the testimoDy
that it was 1physically impossible to recognize the driver of
another venicle 01· to determine if such driver is male or
female, black or wbite,
Under such circumstanc~s, the MuH soould have 1·equired
Mrs. Rhodes to have made tests, as we requested in the presence of the court and jury. The ends of justice demanded
it. On the testimony of Mrs. Rhode and on her testimony
alone the Commonwealth asked for a conviction of Ralph Gar..
ner, Her testimony alone sot1ght to prove that Ralph Garnet
was in the vicinity of the Smith home on th~ night of Smith's
deathJ She knew that she could not stand up under a
120* test of her *ability to recognize the driver of a vel1icle
made in the ptesence of the court and jury Rllilt tbe1~ef ore, she refused to niake the test. On such a vital issue, the
court should have ordered the test made.
Th0 Commonwealth; th1 ough its officers, knew tbnt she could not stand up
under a test or they would have been willing for the test to
hav~ been made in the prQsence of the roui't and jury. Instead1
they strehuo;usly objected to a test.
It would have been a very simple matter fot the c(nut to
hav~ taken the jury to the Rhodes home, at 9 :00 o'clock on
any night ·durii1g the progress of the trial and have per...
mitted the j'l;lry to stand in th~ yard o~ the Rhodes home, or
even alottg the _sidewalk in front of the Rhodes home, and
have cats pass by and let th~ jnr)" see if it wi1s possible to
recognize the drh1et 0£ a vehicle. "'\Ye Mk~d that the court
take tht! jury there to view the sce11e and have cars to pass by
and let the jurors. se~ with their cnvn eyes if it was possible
to recognize the driv_er or occupants of the cars. The Commonwealth, through ib~ pi·osecutihg officers, objected to such
a test and the court sustained it.
We endeavored in every way possible to bring the light 0£
truth before the jury so that justice could prevuil in this
case. Evety time we sought to obtain the truth, we were met
by objections from the Commonwealth. No reason, in fair. ness E\nd justice, ran be assigned for not taking the
121* jury tb *the Rhodes home ancl permitting· them to see
\vith_the~r owrt eyes that it was physically impossible to
t·ecoghize the driver of a vehicle proceeding along the street
durittg· _the 1iig·httih1e.
.
Fut•thermore, when the coui't would not require Mrs. t?.hodes
to make tests_ in th(} presence of the court and jurv, and,
likewise, wouJd ~10t }.)ertnit the jury to be taken to the lthodes
home to see i'f it was possible for the driver of a vehicle to
he recqgnized,. we requested that the Judge of the court go ·
to the Rhodes hoID;e and see for himself. In response to out
1

request, the· Court said that he could not see on account of
his eyesight. vVe then requested that the Court pick out
some friend of his, who had good eyesight~ and let his friend
go to the Rhodes home and see if it was possible to recognize
the driver .of a vehicle and report to the Court bis findings.
The Court likewise denied our request in this respect.
Has the time come ill Virginia wheu a man's liberty can
be taken away from him upon the testimony of a woman as to
what she saw when, by tl1e simplest of tests, it ean be re·
vealed that her testimony is physically impossible? We think
not. This Honorable Court has said, time and time again,,
that it will not stand for a conviction based upon testimony
that is incredible or so contrary to human experience
to
1Ye unworthy of belief. 'The1·efore, we do know that this
122• Court *will not permit a conviction to stand based upon
tQstimtmy that is physically impossible.
In th~ interest of justice, the motions :made that are the
subject of this assignment
error should have been granted
and the failure of the court to grant such motions is preju·
dicial and reversible error.
In this connection, we also desire to deal with Assig·nment
of Error No. 22. ,,re tendered to the court instruc.tion "L ",
found on page 1594 of the record. This instruction correctly
stated the law and would have advised the jut)\ if given.,
the effect of blinding li~hts on the eyes of a person. Such
is the law as laid down m Ferguson v. The Virginia Tractor
Company, 170 Va. 486., 197 ·S. E. 438, wherein Justice B1·owning said:

as

or

.

"It is a matter of common ln1owledge that it requires an
appreciable interval of time before the eyes resume normality
after the retina, which is the sensitive membrane of the eye,
has been sl1ocked by a glaring light..~' .

In vie·w of the ~estimony of Mrs. Rhodes, th~ instruction
should have been given.
.
ASSIGN!vIENT OF ERROR

NO. 23.
The prosecution should. be fairly conducted by the ptosetmting officers. ·with due deference and respect to the Court,
we make the following observations that are abundantly
128* ~supported by the recoi·d.
·
.
Ralph Garner was arres..tcd chargc.d with a serious
offense. He was denied a prelinunary hearmg.

i
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He was 'indicted before. a grand jury that did not have the
benefit of ~he testimony of Dr•. Byers, the county coroner,.
contrary to' the usual custom prevailing in Rockingham County
and. elsewhere throughout the State of Virginia. ·
Due to the protest and objection of the prosecuting attorneys,. the trial court denied Ralph Garner the right to have.
articles talten from his borne and the home of ·Grace. Smith,,
that were the .subject of scientific examin~tion by experti:;.
skilled in the sciences of chemistry, medicine,. and criminilogy,.
examined by skilled experts of his own choice~ He was,. there-fore~ placea at the mercy of the findings of the experts se-lected by the Commonwealth.
.
During the progress of the trial, strenuous efforts were
. made by t.~e prosecuting· attorneys to obtain jurors who bad
expressed opinions as to the cause of the death of Frank
Smith. In this respect, we refer to the examination ·conducted
by the prosecuting attorneys of the prospective jurors on the
voir dire as shown by the record.
The attorneys for the Commonwealth strenuously opposed
a change of venue.
.
The attorneys for the Commonwealth cross-examined tbeirowu twitnesses iu violation of settled principles of ]aw
124* and :*in violatio.n of the Virginia statute, Code Sec ..
6214.
The attorneys for the Commonwealth objected to evidence.
and persuaded the Court to strike out the testimony of Dr.
.Byers that they knew was admissible as cl~monstrated by their
subsequent examination of Di·. Cash.
· . The attorneys for the Commonwealth, in spite of all the
evidence in, the record to the contrarv and without a scintilla
of evidencei to support it, contended l)efore the jury that the
Masonic ring worn by Ralph Gamer caused· t~e wound in
Smith's head (R., p. 1606).
The attorneys for the Commonwealth, during the course of
the argm:rient before the jury, repeatedly interrupted counsel
for Ralph H. Garner in their argument and tried to make
it appear that the statements of counse] for Garner were i_ncorrect when, as shown by the record, the statements were
absolutely tirue.
.
The attorneys for the Commonwealth, although tests were
made by the officers of the law ·to determine tbe correctness
of the testimony of Mrs. Rhodes, failed to introduce evidence
of the tests! they conducted when they knew that such tests
established that her testimony was physically impossible.
In the trial of Grace Smitl1, the attornevs for the Commonwealth failed to use as a witness one Do11glas Leach when
they knew that the testimony of Douglas Leach., who was

Ralph H. Garner v. Commonwealth of Virginia

75

skilled as an expert on tire markings, would disclose
that no *vehicle entered the Smith driveway after the
Reverend Derrick car had entered at 9 :00 o'clock on the
night of Smith'~ death. The attorneys for the Commonwealth
are bound to have known of the testimony of Douglas Leach.
Other officers of the law knew of his testimony because it was
at the request of officers of the law that Leach went to the
Smith home and made an examination of the drivewav in
order to find any tire markings or tracks therein. It will ..also
be remembered that Leach was summonsed as a material witness for the Commonwealth in the case of Grace M. Smith
and was put under a bond in the amount of $500 for his appearance as a material witness for the Commonwealth.
At the .trial of Ralph Garner, and after we had learned of
his testimony and summonsed him as a witne~s and he was
not available, the attorneys for the Commonwealth objected
to a continuance contending that his testimony was not material. His testimony was vitally important and material as
it demonstrated that no vehicle went into the Smith driveway
after the Derrick car entered therein on the. night of Smith's
death and, therefore, the testimony of Mrs. David Rhodes was
not true.
The attorneys for the Commonwealth prepared and had
the court give, over our objection, Instruc.tion No. 6, which
instruction is wholly unsupported by the evidence and is but
the child or creature of their imagination. There is
126* not a *scintilla of evidence in the record that Smith
was in a dazed or unconscious condition. On the contrary, the testimony of the Commonwealth witness Dr.. Byers
proved that Smith was not unconscious and the physical facts
show beyond question tba t be was not in an unconscious or
dazed condition.
The attorneys for the Commonwealth, in their argument
before the jury, misquoted the evidence and argued in direct
conflict to the evidence established bythe record.
We have brought the foreg·oing observations to the Court's
attention as we feel it our duty to so do and that justice demands it.
Again we invite the Court's attention to the opinion of
.Justice Campbell in Dingits v. Cotmnonwealtb, 153 Va. 846,
852., 149 s. E. 414.
'
125'~

PRAYER.

In consideration whereof, your petitioner, Ralph H. Garner, who is innocent of the offense charged against him, prays
that he may be awarded a writ of error and supersedeas to
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the judgmei)t entered by the Circuit Court of Rockingham
County, Virginia, on June 12, 1946, and that for the errors
herein assigned, the said judgment may be reviewed and reversed by this Honorable Court, and that this Honorable
Court will find that Frank C. Smith committed· suicide and discharge him from custody, fully exonerated, and the
127* prosecution dismissed *pursuant to Virginia Code Sec.
4937.

(1) ' Counsel for Ralph Garner respectfully request that
they may be allowed an opportunity to state orally their reasons why a writ of error and supersedeas should be granted.
(2) Ooun~el for Ralph Garner represent and herewith advise the attorney for the Commonwealth that thls petition
and a transcript of the record will be filed with the Honorable Herbert B. Gregory, one of the Justices of the Supreme
Court of Appeals of Virginia at his office in the Municipal
Building in the City of Roanoke., Virginia, on August 8, 1946.
· (3) Counsel for Ralph Garner aver that a true and correct
copy of this petition, on the 7th day of August, 1946, was
mailed to the attorney·for the Commonwealth of Rockingham
County, Virginia, to his office in the Court House in Harrisonburg, Virginia.
( 4) That ,n the event a writ of enor and supersedeas is
awarded, Ralph Garner requests that tliis petitjon be printed
with the record in lieu of an opening brief in his behalf.
And your petitioner will ever pray, etc.
1
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RALPH H. GARNER,
Bv Counsel.
*GLENN ·w. RUEBiJSH.,
CHARLES A. HAl\fMER, JR.,
T. W. MESSICK,
Counsel.

GLENN ,v. RUEBUSH,
First National Bank Building,
Harrisonburg, Virginia ;

CHAR.LES A. HAMMER, JR.,
First National Bank Building,
Harrisonburg, Virginia ;
T. W. MESSICK,
130 West Campbell Avenue,
Roanoke, Virginia ;
Counsel f~r Petitioner,
RALPH H. GARNER.
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CERTIFICATE.
·we, Glenn W. Ruebush, Charles .A. Hammer.., J-r.. , and T. W..
liessic~, Attorneys at Law, practicing in the Supreme Court
,of Appeals of Virginia, do certify that in our -opinion there
is error in the judgment herein complained of and that- for
saicl error the said judgment should be reviewed and
129* reversed eby the Supreme Court of Appeals of Virginia.
-Giv.en under .our hands this 8th day of August, 1946.

GLENN W ..RUEBUSH,
CHARLES A.. HAMMER, JR.,
T. W. MESSICK,
Filed 8/8 / 46..

. H. B.·G.
Writ of error and supersedea.s awarded; said supersedeas>
bowever, not to operate to discharge the petitioner from custody, if in custody, or to release his bond if out on bail.

H. B. GREGORY..
' '9/25/46.
Received Sept. 26, 1946.
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VOLUME 1
RECORD
State of Virginia, to-wit:

In the Office of the Clerk of the Circuit Court of Rocking·
ham County 2nd April, 1945.
Commonwealth of Virginia

v.

Ralph H. Garner
BE IT REMEMBERED that heretofore., to-wit, at the
February Term, 1945, of the Circuit Court of the County
afore said, the Grand Jury of said County, .then in session at
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the Courthouse of the County aforesaid, returned the following indictment, to-wit~
page 2 ~

INDICTMENT ..

Commonwealth of Virginia,
County of Roc.k.ingham, to-wit~
In the Circuit Court of Said Countv::
The g1·ancl.jurors of the Commonwealth of Virginia,. in ancI
for the body of the County of Rockingham, and now attending
the Circuit Court of said County, at its February term, 1945,,
upon their: oaths do present that Grace M. Smith and Ralph
H. Garner,, on or about the 20th day of February, 1945, in
said County, unlawfully and feloniom;ly did kill and murder
one Frank C. Smith, against the peace and dignity of the
Commonw~alth of Virginia.
Thi~ indictment is found upon the testimony of Wm. J.
Kean, Guy Rogers, Walter M. Norvelle, E. E. Kiser, and
Lavina Lam, witnesses sworn in Comt and sent before the
grand juryi to give evidence.
RETURN OF GRA.ND JURY ON INDicrrMENT..
A :frue bill:
"{J.,

(s,igned} J. W. BOLEN, ForemaIL
pag·e 3

~

OiRDER OF COURT ENTERED ON PLE.A..
.
APRIL 2, 1945.

This day came the attorney for the commonwealth, and
the accused, Grace M. Smith and Ralph H. Garner, both came
pursuant to their recog·nizances ; and being thereof anaigned,
they each pleaded not guilty to the indictment.

ORDER OF COURT ENTERED ON APRIL 26, 1945.
This Elay .came the attorney for the commonwealtl1, and the
defendants came by their counsel and filed their petitions on
behalf' of said defendants, with affidavits attached thereto,
praying for a change of venue on behalf of both of said defendants.~ And it appearing·· that the attorney for the commonwealth desires to file counteraffidavits, tl1e case is continued until: May 4 next, said affidavits of tile commonwealth's
attorney to be presented on or before said 4th day of May,
1945. ·

----

'
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ORDER OF COURT ENTERED ON MAY, 4,
1945.

This day came the attorney for the. commonwealth and the
defendants came by their respective .counsel, and Ralph H ..
Garner came in person; and the attorney for the commonwealth moved the court to dismiss the petitions and overrule
the respective motions of each and both of said defendants
heretofore :filed on April 26. Thereupon, the _attorney for the
commonwealth filed affidavits in support of said motion together with a. memorandum of authorities, and the defendants
filed Exhibits A, B., and C; and the Court heard arguments on
said motions.
And the defendants having asked leave to file a memorandum of authorities in support of their motion, thereupon, the
case was continued until Wednesday, May 9, on or before
which time said memorandum of authorities shall be filed.
pag·e 5 ~ ORDER OF COURT ENTERED ON MAY 9,
1945.
This day came the defendants, by counsel, and filed their
memorandum of authorities pursuant to leave given them so
to do by order entered herein on the 4th day of :May, 1945,
and also came the attorney for the Commonwealth; and the
Court, having examined and maturely considered the affidavits
11eretofore filed by the clefendants in support of their respective petitions and motions for the awarding of a chang·e of
venue, together with tl1e newspaper clippings exhibited, and
lmving likewise e~amined and maturely considered the counter affidavits filed by the Commonwealth in opposition thereto., and such consicleration of the evidence having· failed to
satisfy the Court that a fair and impartial trial cannot be
had in Rocking·bam County for the defendants, or either of
the:m, it is accordingly ORDERED that said petitions. and
each of them, be and the same are hereby dismissed, and that .
the said motions, and each of them, be and they are herehv
overruled; to which action of the Court in dismissing saiq
petitions and overruling said motions the defendants, and
each of them, by counsel, except.
(See stipulation under Certificate #5, a,nte) (R., pg. 1661).
page 6 ~ MOTION FOR BILL OF PARTICULARS.
The defendants and each of them in tlrn above stvled cause
comes now this 13th day of June, 1945, and ask that the com'-: .
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monwealth be required to furnish them a Bill of Particulars
showfog the following:
(1) The means or instrument'used in the cause of the death
of Frank C. Smith that is, whether such death was caused
by the use of a hammer, rope, poison, gun or by some other
means, or bi some combination of means or instruments and
if so what they were.
(2) The hour of day that death occurred.
(3) Did the killing occur in the hall or in the upstairs part
of the house, in the basement thereof or in wl1at part of the
·house said killing did occur.
(4) Did both of the accused take part in the killing or was
the killing ·done by one of the parties and if so which one
or was the killing done by both parties and if so what part
did each accused take in the killing.
( 5) The pertinent circumstances connected with the killing
of said Smith.
(6) State who, if any other person, was present at the time
of the killing and who were in position to have personal knowledge of the same.
GRACE M. SMITH
RALPH H. G-L\..RNER
By Counsel
RUSSELL M. WEAVER
D. WAMPLER EARMAN
CHARLES A. HAMMER
GLENN W. RUEBUSH
Of Counsel

page 7

~

ORDER OF COURT ENTERED ,JUNE 15, 1945,
REQUIRING BILL OF PARTICULARS
BY OOMMON"\VE.ALTH.
This day came counsel for tl1e accused and presented a
· motion for a pill of particula.rs, which motion is ordered filed;
and after argument of counsel the attorney for the Commonwealth is ordered to file a bill of particulars on or before
ten days from date. The court does not at this time specify
the particulars to be set forth therein.
i

page S. ~ ORPER OF COURT ENTERED ,JUNE 25, 1945.,
FILING BILL OF PARTICULARS.
This dav came the attornev for the commonwealth and filed
herein a b1ll ~f particulars
heretofore ordered by the court
on the 15th day of June, 1945.
.

as
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page 9 } BILL OF PARTICULARS FILED BY COMMON~
1VEALTH.
Filed J.une 25, 194~
Comes now the attorney for the Commonwealth on this
25th day of June, 1945, and for the particulars of the charge
:against Grace lvI. Smith and .Ralph H. Garner upon a joint
indictment returned against them bv the Grand Jurv of the
Circuit Court of Rockingham County, Virginia, at its February Term, 1945, for the murder of one Frank C. Smith, gives
the Court to understand and be advised that the Commonwealth charg>es and expects to prove that on the 20th clay of
February, 1945, between the hours of 6:00 o'clock P. M., and
10 :00 o·'clock, P. M. of that day, at No. 60 Willow Street, in
the City of Harrisonburg, in the County of Rockingham, Virginia, the said Grace ]VL Smith and the said Ralph H. Garner,
being each and both then and there present and each acting
in concert with the other and each aiding, abetting, counselling, advising, assisting and encouraging the other the felony
·and murder to commit and do, feloniously, willfully, deliberately and premeditatedly did strike, beat and wound the said
Frank C. Smith with their fists and with a hammer and with
some blunt instrument, the exact kind and description of which
is to the Commonwealth unknown., then and there mortally
wounding· the said Frank C. Smith in and about the
11age 10 } head, face, cl1est, veins, arteries, brain, viscera and
body of the said Frank C. Smith, and did then and
there, on the day and year aforesaid, in the County aforesaid,
and at the address in the City of Harrisonburg aforesai.d, by
means of a rope, then and there by the said Grace H. Smith
and the said Ralph H. Garner tied about the neck of the said
Frank C..Smith, did _strangle.~ asphyxiate and hang the said
Frank C. Smith; and that the ·said Frank C. Smith having
been then and there beaten, wounded, strangled, asphyxiated
and hung- by the said Grace M. Smith and the said Ralph H.
Garner in the manner aforesaid, died of said wounds and of
said .strang·ulation. asnhyxiation, and hanging in the City of
Harrisonburg, in Rockingham County, Virginia, on the day
and year aforesaid, between t1Je hours of 6 :00 o'clock, P. M.
and 10:00 o'clock, P. M. of that day,, as aforesaid.
0

Respectfully submitted, tllis 25.th day of June, 1945.
(signed) LAWRENCE H. HOOVER
Attorney for the Commonwealth

i

i
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page 11 ~ ORDER FOR SEVERANCE ENTERED JUNE
29,. 1945..
.
I

Upon motion of counsel for Grace M.. Smith, one of the
accused, that she be tried separately, it is therefore ordered
that there be a severanc~ in these cases and that the· said
Grace M. Smith he tried separately and apart from Ralph H ..
Garner, the other accused in the joint inclietment herein.
page. 12 ~ ORDER OF COURT ENTERIDD ON OCTOBER.
.

.

12,. 1945 ..

This cause came on to be heard {his 12th day o:f October,.
1945, upon. !the petition filed on ·behalf of Ralph H. Garner
by his attorneys .
. Upon consideration whereof, the Court, after due ccmsideration., beirig of the opinion that there are no merits .to the
said petition doth hereby dismiss the same, to which action.
of the Court, counsel for the defendant excepted.

.

page 13 ~ PETITION FILED BY DEFENDANT
.
OCTOBER 121 1945.

To the Honorable H. W. Bertram, Judge of said Court~
Now comes your petitioner, Ralph H. Garner, and respectiully represents unto the Court:
(1) That !he sta:uds indicted :for murder in this Honorable
Court;

(2) That the indictment and bill of particulars state that
llE~, in conj-hnction with Grace M.. Smith, murdered Frank
C. Smith at Smith's home at 60 "\Villow Street in Harrisonburg, Virginia·; that the murder was accomplished with a
hammer· anc;l some blunt instrument and by means of a rope;
(3) That ithe Commonwealth, through its duly constituted
authorities, and acting under and by virtue of a search warrant, ·searched his home in Harrisonburg·, Rockingham County,
Virginia,. and removed from his home certain articles and
personal property and that now and ever since the execution
of said search warrant have retained in ·their possession such
articles and personal property;
.
( 4) That :in order that your petitioner may properly prepare and present the true facts in the trial of the indictment
in this action it is necessary that his counsel haye access to
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any and all articles and property, of every kind
page 14 ~ and character, taken from the home of petitioner
·
and now in the possession of or held by the Commonwealth authorities or other persons connection with the
prosecution that may be the subject of expert or opinion
testimony or investigation of persons or experts skilled in the
arts or science's· of medicine, criminology and chemistry, in
order that such articles or property may be submitted to
and examined by experts of unquestionable ability and character selected by your petitioner or else selected and appointed by this Honorable Court to examine and report their
findings in connection with such articles and property;
(5) That your petttioner is advised and believes that the
body of Frank C. Smith was exhumed and that an autoposy
was made thereof by certain doctors at the University of Virginia; that it is necessary for your petitioner to properly
prepare his defense that he and/or his attorneys be allowed
to -inspect the report prior to the trial.
Now, Therefor'e, your petitioner prays that an order issue
from this Court authorizing. and directing the Commonwealth's attorney for Rockingham County, chief of police
of the City of Harrisonburg and such other officers as iµay
1iave possession of the property to be. used as evidence in
this case, as well as the above mentioned autoposy report, to
turn over possession of the same to the Sheriff of Rockingham County to permit the same to be inspected and examiued
by counsel for your petitioner and such exp~rts
page 15 ~ as they may deem necessary in the various fields
of medicine, criminology and chemistry.
Your petitioner further says that it is necessary and essential that his counsel have access to any and all articles and
property taken from the home of Grace M. Smith and he joins
in the prayer of the petition this day filed by Grace M. Smith
and asks that his counsel be .permitted access to such property and articles taken from the Smith home.
·
This, the 12th day of October, 1945..
l

'.

Respectfully submitted,
(signed) RALPH H. GARNER.
Subscribed and sworn to before me this 12th day of October, 1945.
(signed) FRANCES STEELE,
Notary Public.
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.AFFIDAVIT OF DEFENDANT FILED WITH
PETITION OF OCTOBER 12, 1945.

State of Virginia,
County of Rockingham, to-wit:
This day personally appeared before me, the undersigned
notary public in and for the county and state aforesaid,
Halph H. Garner who made oath before me that he stands
indicted in the Circuit Court of Rockingham County, Virginia, charged with the murder of Frank C. S~ith; that he
was arrested on the charge embraced in the indictment in
l\farch, 1945;; that a preliminary hearing was set before the
'11rial Just.ice of Rockingham County for the 2nd day of April,
H>45; that by agreement of the Commonwealth's attorney
and his counsel such preliminary hearing was continued until
the 5th day qf April, 1945; that on the 2~d day of April, 1945,
the Commonwealth's attorney of Rockmgham County presented the matter to a grand jury and the indictment was
returned on the said 2nd day of April, 1945'; that he was not
given or afforded the benefit of a preliminary hearing and
that he has not had an opportunity at a preliminary hearing
or ~t any other time, to examine and .inspect the articles or
personal property taken from his home by the Commonwealth authorities as set forth in his petition filed in this
action.
'
Wherefore, he makes this affidavit in support of
pag·e 17 ~ the petition this day filed in this action.
(signed) RALPH H. GARNER.
Taken, subscribed and sworn to before me this 12th day
of October, 1945.
(signed) FRANCES STEELE,
Notary Public.
pnge 18} In the Circuit Court of Rockingham County,
. Virginia ...
Commonwealth, Plaintiff,
'V.

~a]ph H. Gai·ner, Defendant.
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Harrisonburg, Virginia, February 14, 1946,, 10:15. .a. m.
.

Before Hon. H.

,( In

vV..

}

BertraID:, J"udge.

Chambers.)

Appearances: Mr. Lawrence H. Hoover, Commonwealth's
Attorney, for the Plaintiff.. Defendant in person and by Mr.
(Henn W. Ruebush and ~fr. Charles A. Hammer, Jr., counsel.

PRE~TRIAL MOTIONS.
Mr. Ruebush-: I just want to make a couple of formal motions, Judge. In the first place, we want to make a motion
for continuance on. the ground that an appeal has
Jmge 19 } been allowed in the Smith case and we feel that
neither we nor the Commonwealth should be put
to the expense of this trial until after some disposition has
.been made in the Smith case..
The Court: I can't do that. It might never get to the
Smith case.
Mr. Ruebush: All rigbt, sir, we take an exception to the
, Conrt's ruling.
Now the next thing, we want to again make a motion for
.a change of venue on the petition of Ralph H. Garner, sworn
to on February 12, 1946, which we ask to file, and supplemented by an affidavit of Frank P. Coan, dated Februai·y
11, 1946.
Mr. Hammer: We'd like to have the right--between now
:and that time-to file supplemental affidavits in support of
the petition.
The Court : I '11 sustain the motion to strike.
Mr. Ruebush: This is a motion for a change of venue.
The Court: I supported the motion for change.
Mr. Hammer: It is a motion to support the affidavit of
Frank P. Coan and we'd possibly like to file.
The Court: The affidavit is not supported in this suit at
:all, is iU
Mr. Hammer: The affidavits are in support of
page 20 ~ this petition. We are alleging in the ·affidavitsthe affiants are alleging that they don't believe
Garner can get a fair -and impartial trial in the venue. ·
Mr. Hoover: Your Honor, the Commonwealth wants to
reg·ister its .opposition to these two motions and to oppose
each of them, refening particuiarly to the last motion made,
that i~ for a change of venue, based upon a new petition which
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I understand -was sworn to by the defendant on February
12 and which is supported, as I further understand it, by an
affidavit of Frank Pr Coan-Mr. Ruebush: Dated February 11.
Mr~. Hgover: -dated February 11; both 1946r If Your
Honor· will; recall, upon the trial of the ·related case of Com,»iomveaUh •v. Grace· lJf. Smith, back in October, the motion
for change of venue was renewed in that case on October 12·
and new p~tition filed supported _by one affidavit which, if I
am not mistaken:, was also from. Frank P. Coan, and by agree-·
ment between the· attorneys for the accused and attorneys;
for the Co:cnmonwealth, one counter-affidavit was filed and
the. matter disposed. of on those two affidavits·..
Mr., Hammer : We '11 agree to the same thing in this case·..
Mr. Hoover: That"s what I was wondering
page 21 ~ about.
·
. .
Mr. Ruebush: We filed the petition and one af:fidavit and: the Commonwealth wants to move to overrule
the petition and file a counter-affidavit, and we '11 agree to
ilid
.
The Court: That's wliat I tl10nght.
Mr. Hooyer: That's what we. did before and I thought
possibly we could take the same course. I shall, of course,
have to have some time during the day to prepare counteraffidavits and file it yet today.
Mr. Ruebush: We won't argue that ..
Mr. Hoover: I'll have it ready tomorrow morning. Then
the Court can rule on the motions after the affidavit is in.
He wouldn't want toMr. Hammer: Treat the affidavit as already in.
The Com~!t: The affidavit is in 01Jposition to it the same
as it. was?
Mr. Hoover: Yes, it will take the same shape so far as I
know. I hayen 't seen this affidavit here, this petition. I assume that it states practically the same matters as it stated
before.
·
:M:r. Ruebush: Yes, and at lot of information subsequently
developed at the Smith trial.
: Mr. Hoover: Having had no opportunity to see
page 22 ~ this, I might be able to go further than I have, of
course. It seems to me that the Court could treat
the petition :~s having· been filed today and the motion made
today an~ th~t the. Commonwe!11th will h~v.e to be given some
opportumty .m which to e:xamme the petition and the affidavit and prepare such counter-affidavit as may seem fit under
the circumstances, not necessarily confininO'
o myself to the
1

:

1

•

I

Ralph H. Garner v. Commonwealth of Virginia

87

same matter as contained in the counter-affidavit filed in October in the Smith case when counsel for the defense here
have indicated that they have put additional matter in this
petition and affidavit. And then after I have had opportunity
to examine the petition and the affidavit and prepare a counter-affidavit, it can be filed and the motion ruled upon after
the petition-after the affidavit is filed.
The Court: Mr. Hammer said something-I thought it
was a matter of form because I thought these questions had
been adjusted.
Mr. Hoover: Nothing is adjusted, sir.
Mr. Hammer:, It was in the Smith case; the Smith case
but not as to the Garner case.
The Court: You sa:id that you intended to follow the pro,
ceedings in that case.
Mr. Hammer: This is a supplemental motion as in the
Smith case only we've gone further.
Mr. Hoover: In other words, as I understand
page 23 ~ it you are adding to the former matter things
which have developed subsequent to the Smith
trial Y
.
Mr. Hammer: Which occurred in the opening. statement,
in the course of the trial, and immediately after the trial of
the Smith case.; we are adding all that.
'
The Court: Where are thoseMr. Hammer: The allegations are in the petition and supported by the affidavit.
Mr. Hoover: It looks to me like the only thing we can do
this morning is treat the petition as having been file·d and
the affidavit in support of the petition having been filed today. I'll get to work on it immediately and examine it and
study it and make such reply or prepare such counter-affidavit, and after I have done that, bring it in and have these
gentlemen return here and the Court can enter such order
as it sees fit. Just because the motion is made today and
the petition and affidavit filed today is no re·ason that the
order has to be entered today, of course.
The Court: All right.
Mr. Hoover: Are there any other motions?
Mr. Ruebush: Yes, after this motion has. been ruled on, I
do want to make one or two other motions, depending on
what the ruling is o_n the next motion, but I can't
page 24 ~ make those motions until after this motion is ruled
on.
Mr. Hoover: I shall try to be ready for tomorrow, Mr.
Ruebush, on this motion.

I
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Mr. Ruebµsh: All right.
Mr. Hammer: There are two or three other motions to be
made. Thank you, Your Honor.
The Court: We'll have to meet the motions as they come.
Mr. Hammer: We can't make the other motions until after
this one is passe d upon because the others are based upon
the motion.
Mr. Hoover : Do you have a copy of this affidavit and
petition t
Mr. Ruebush: No, you '11 have to use the original.
Mr. Hoover: It is agreeable with you gentlemen for me
,
to use them •in my office.
Mr. Hammer: No objection at all.
Mr. Hoover: I suppose we'd better have the Clerk note
on here that they are filed today.
Mr. Hammer: Yes, that should be done.
1

(Adjourned at 10 :25 o'clock a. m.)
page 25 ~

Harrisonburg, Virginia, February .15, 1946,
10 :08 o'clock a. m.
I

Before Hon. H. W. Bertram, Judge.
{In Chambers.)
I

Appearance&: Mr. Lawrence H. Hoover, Commonwealth's
Attorney, for the plaintiff. Defendant in person and by Mr.
Glenn W. R1tebush and Mr. Charles A. Hammer, Jr., coun··
sel.
.
PRE-TRIALS MOTIONS {Contim:ed).
Mr. Hoover : J ndge, I just told these gentlemen that it
becomes necessary for me this morn.mg to ask the Court to
give me untii tomorrow morning to file such counter-affidavit or affidavits as I may care to file. Yesterday morning,
I believe it was rather agreed that there would only be one
affidavit filed by each side in support of and in opposition to
the motion for change of venue. However, after having read
the new petition and the supplemental affidavit, I found it
to contain considerable new matter and allegations that I
have never heard of before, all of which caused me to decide
that it was absolutely necessary for me to at least have the
benefit of a conference with the attorney associated with me
before taking any action on it and, in ·fact, to do the work
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together. Mr. Spencer is arriving here today and we can get
it in shape by tomorrow morning.
page 26} I had no idea at all, when I suggested that I
would try to be ready this morning that I would
be conf ront.ed with certain new .allegations and new matters
-contained in the petition and affidavit. As I say today, I
bad not seen the petition and the affidavit until after it was
filed and I had not looked at it and read it when I made that
:statement. I told these gentlemen before I came in here
that I would be forced to take that position this morning.
They indicated that that made it quite late to dispose of
that matter and some other motions they contemplate making, but I pointed out to them that this is ,exactly the point
:and the stage we had reached just prior to the other trial
before the pre-trial motions were made. They were made
·on Friday prior to the trial starting on Monday and ruled
on on Saturday.
Mr. Hammer: Since we ean 't have Mr. Lee here-he won't
be in town here, as I under.stand, tomorrow-we ,ought to
bave.
· Mr. Ruebush: This isn't anything, if Your Honor please,
but a motion for a change of venue which we feel we should
renew at this time because of the fact that the Supreme Court
l1as indicated that these mot1ons should be made. just prior
to the trial. I suppose Your Honor feels totlay
page 27 } like he did when he ruled on the motion before for
a change of venue and I don't see why your decision should be delayed.
Mr. Hoover: Your Honor, I don't think, for the purposes
of the record, these gentlemen are trying to get the record
in the worst shape they can get it in, may I say, and I don't
think the Court ought to rule on the motion.
Mr. Hammer: J resent that statement, Mr. Hoov-er, that
1\fr. Ruebush or I are attempting to get this record in ba:d
shape. Coming from the Commonwealth's Attorney, I think
that is going pretty far, in the allegation we are alleging,
of trying to put anything over on his Honor or the Court
in any way. I surely resent a remark like that. It is entirely all uncalled for.
·
·
The Court: Let's not get into that.
Mr. Ruebush: I think it was demonstrated, beyond a question of a doubt, that Mrs. Smith did not get a fair trial. She
was not tried in the atmosphere.:-or in a forum of-fair and
impartial forum which the law says a person shall be tried
in .and we do not want Mr. -Gamer tried in the conditions
under which Mirs. Smith was tried and we f-eel that it was

9CJ
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unquesti@nab.ly reversible error to force her into· trial the· way
.
she was tried, and we'v.e g.ot to proteet the rights
page 28 t 0f our client. It might be. the Commonwealth Atto1·ney and associate that think that we have no,
rights~ but! unfo:irtunately fo.r them the law says thai" we· do>
have rights. .And when an innocent man is dragged into
Court· and tried before a prejudiced jury in a prejudiced atmosphere, when there's demonstrations in. the courtroom from
the very opening ·statement to the time that the officers led
the cheering ·at the verdict, we say that we've got to have
our rights protected and that's why we are making this mo-

\,,

tio;he Cou1t: I don't think it rs- necessary to go into that..
Mr. Hoover: Your Honor, the Commonwealth does want
to file affidavits or counter-affidavits, but under the circumstances it becomes necessary for me to, ask until tomorrow
morning to present. it.
The Court: Get it ready until tomorrow morning. I notice
the allegations about the disturbances that were made were
contr~ry td what I-all except one instance.
Mr. Hammer: The record shows it completely, and not only
the 1·eco1·d shows but even on the affidavit; everything contained in that petition and everything contained in jhat afdavit actually happened, occurred. We could have.
page 29- ~ gone further on the matter, I expect. I was present..
Even after the verdict an example was rendered,.
after M1·s. Smith was g-iven bond, when we came down from
the courtroom we were advised not to go out the east door:that there was a mob waiting, which was actually true. So
I took her out of· the front door and to the bank and it was
absolutely necessary for me to block the bank entrance. They
were whooping and hollering. and cat calling, and they stayed
for over an hour and ten mmutes and it was necessary for
me to have: the lights in the hall exting'Uished and take her
out through the coal door in the First National Bank in order to have-Mr. Hoo~er: .Your Honor, I don't want to argue tlie matter before 1t is m shape.
The Court: It is contrary to any information that I had
at the trial. Go ahead.
Mr. Hoov,er: Mr. Hammer is talking about something here
that happened after the trial.
Mr. Hammer: During and afterwards.
. Mr.. Rue~ush: I'm talking about what happened during.
the trial wh'.en Mr. Weaver made an opening statement there
was a demonstration in the courtroom. From that time on,

Ralph H. Game~ v. Commonwealth of Virginia

91

time and time and time again that I sat in the courtroom,
there wasn't such a demonstration probably as
pag·e 30 ~ loud as there was at the time that Mr. HooverMr. \Veaver made that statement, because that
was disgraceful, to my way of ·thinking, a disgraceful demonstration in a court of justice in Virginia. From that time on,.
there were demonstrations, there were noises made by the
spectators, right in the presence of the jury, in front of the
jury, within a few feet of the jury; there were loud whispering, loud whispering comments made whenever the crowd
thought that the Commonwealth had scored a point or whenever the crowd thought that defense had made some statement that was derogatory to what the crowd thought ought
to have happened, and there is no question about that.
Tbe Court: I can't ·go to that-I sayMr. Ruebush: We don't -want our client tried in th~t kind
of an atmosphere.
Mr. Hoover: Mr. Ruebush is here repeating, or practically
quoting, his affidavit, or rather his petition and affidavit.
Mr. Ruebush: I'm telling the truth.
M:r. Hoover: And I will tomorrow morning present" affidavits that will speak for themselves, Your Honor.
l\fr. Rue bush : I'm telling the truth. If you all didn't see
it, it is because you didn't try to see it.
page 31 ~ Mr. Hoover : I think I saw as much as. you of
that trial.
The Court : Are you· ref erring to me 7
Mr. Ruebush: No, sir, I'm not referring to Your Honor.
I was talking about Mr. Hoover here said that there was no
demonstrations in the courtroom.
Mr. Hoover: I didn't say anything of the soi;t. I'll say
th~re weren't any improper. demonstrations.
·
Mr. Ruebush: Even the officers of the law, who were supposed to respect the law, lined themselves up behind the rail
and demonstrated. I say that that's a. disgraceful thing.
J\fr. Hoover: That's entirely a different thing.
Mr. Ruebush: We didn't allege everything that happened.·
You know what happened. You know there was cheering in
there by the officers. ·
.
Mr. Hoover: Certainly I know what happene·d. That's
tpe reason I want to pi:esent it to the Court in its proper
light.
.
Mr. Ruebush: You know what the officers did.
· Mr. Hoover: I don't know that any officer did anything
beyond what was proper. ·
.
·
l\fr. Ruebush: It was wholly improper for an officer of
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the law, who had testified in the·cas~ and. lined up
page 32 } behind the rail and lead a demonstration.
The Court:· Why didn't you call the attention of
the Court!
Mr. Haminer: That was immediately after the verdict
that thev whooped arid. started' clapping..
Mr. Hoover: I don't know that it happened. I say, I don't
think it did.
·
Mr. Hammer: I can call one woman right now-I oan 't
call hei; last name-that ·sa.t within ten feet of the jury and
every time the Commonwealth, in her opinion, scored a point,
·
she clapped and made loud whispers.
. Mr.· Hoover: Your Honor, they are talking about things.
that are entirely beyond their pleadings.
·
Mr. Hammer: No we are not.
: 1\fr. Hoov~r: Th(3re is nothing in the pleadings to tliat
effect.
. Mr. Hammer: They are in the pleadings. It is in the plead'!'.
mgs.
The Court: Get ready tomorrow. The Court will have.
to consider the question of change of venue.
1

I

(.A.qjournea at 10 :20 o'clock a. m.) .
pag·e '33 .}

··Harrisonburg, Virginia, February 16, 1946,
10 :15 o'clock a. m.

Before Hon. R. W. Bertram, Judge.
(IN CHAMBERS)
Appearances: · Mr. Lawrence H. Hoover. Commonwealth's
Attorney, and l\fr. William T. Spencer, Jr:, attorney at law,
for the plaintiff.
· Defendant !in person and by )\fr. Glenn vV. Ruebush and
.Mr. Charles A. Hammer, Jr .., attorneys at law, counsel.
PRE-TRIAL MOTIONS (Continued).
Mr. Hoovet :- Your Honor, since we were together yesterday morning 1in this room, an unforeseen matter has. arisen
which will.compel'the Commonwealth to ask for a continuance.
Now as I ·understood the matter, we were to dispose of this
.venue question this motning, which we are here prepared. to
do. Howev:er, I thought I should state in advance that a:n.
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unf.o~eseen matter -has arisen, an unavail~bility of a material
witness for the Commouw.ealth which will require us to ask
for a continuance. I thought I would state that matter in
.advance Qf taking up the argument on the venue question so
that we might co.nside1· just what we are going to do here,
-whether the Court prefers to go ahead and hear the venue
matter and dispose of that and then hear the Commonwealth's
motion for a continuance or just what procedureMr. Hammer: Your Honor, it seems to me that
page 34} -we want to file, of course, and file these in anticipation of trial. If the continuance is going to be
granted, we probably will want to file at a later date additional affidavits, and circumstances may change again. So it
-seems to me we should continue the motion for the change
:along with the case., don't you think so, Mr. Ruebusht
Mr. Ruebush: It depends on how long· a continuance you
want.
Mr. Hoover: I have in .mind, Your Honor, seeking a con~
tinuance of approximately one month.
Mr. Hammer: I think we ought to wait before we argue
the venue question. I mean within a reasonable length before the trial. The conditions, as I say, may chang·e within
a month and we mav want to file additional matters and would
have to come back in and renew our additional motions.
Mr. Spencer: You have a right, of course, to make the
motion at any time before trial. You could make this one
and it would be overruled and you could make another one.
Mr. Hammer: It looks like it would be foolish to double
up on the Court and make an enlarged record. · We'd rather
· argue it a week before the trial if there is going to be a continuance of a month.
page 35} Mr. Ruebush: Yes, if you are going to continue
the case, I'd like to withdraw the motion for a
-c11ange of venue at this time and submit it just before trial.
1\Ir. Hammer: The courts have held that that is when it
~hould be, that it should be made immediately before the
trial.
Mr. Hoover: Then as I understand it, you want to withdraw·
Mr. Ruebush: If the Court is going: to grant a continuance.
Mr. Messick, who is in this case, I don't know what his schedule is and I wouldn't want to be bound to fix on auy definite
date. We've got all of our witnesses summoned and he's prepa red to be here and we are prepared to go to trial Monday
morninp:.
Mr. Hoover : Your Honor, I assure you-
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Mr.. Ruelfosh: For that reason., I don't want to he bound
here to fix on some date that wouldn't suit Mr.. Messiek.
Mr. Hammer: "\Ve want to accommodate any one. \Ve 've:
summoned witnesses from Ohio and Indiana...
Mr .. Ruebush~ \Ve have gone to a lot of expense to get.
witnesses here. from out of the state, which you'll have to
pay for.
Mr. Hoover: Your Honor,. these. gentlemen, I'm
page, 36 ~- quite sure, do not regTet the matter of a continuance here as much as I do, because they sought one
themselves just a. day or two ago which I opposed. I, too, am
prepared for trial and I, too, have many witnesses. summoned,,
some of which are from,. I'm sure, as great a distance .as any
that they have coming. .
Yesterday afternoon,: I was informed and had no knowledge:
whatsoever pf it prior to then, that one of our witnesses had
to be operated on for an emergency-or in an emergency on.
Thursday morning of this week, and will be in the. hospital
at least through the coming week and thereafter will not be.
in physical condition to make a trip to Harrisonburg. or testify
for another ten days. or two weeks at least. I assure Your
Honor that this- witness is considered by the attorneys. for the
Commonwealth to be a material ·witness and. one which we·
feel we cannot go to trial without, and that it can not be
proved by any other witness ..
Mr.. Hammer: One who has· alreadv testified in the Smitb
caseY
'
"
Mr. Hoover: Yes, sir. The time for the continnance, of
course, presents difficulty in dealing with the fact that we
have other attorneys in the case. I suggest four weeks from
today, the 18th of March, rather than the 18th of.
·
Mr. Hammer: Your Honor, does not the Court
page 37 fto Luray on the 25th of March t
Mr. Hoover: Yes, sir, that is the Court's opening dav.
.
,
Mr. "'Hammer: I feel confident that this case is going to
take at least three o~ foui· days longer to try than the Smith
case.
Mr. Hoover: :M:r .. Hammer, you. told me repeatedly that
we can do it in a week.
Mr. Hatnnie1~: But I think in view of the other evidence we
have accumulated- .
·
Mr. Spencer: We would not have to go through all· of the
rigmarole of· trying to uncover the Commonwealth's evidence
and that too~ at least twenty-five per cent of the time.
Mr. Hammer: I'm not going to advance my hand what we
are going to do, b~t don't you think, Mr. Ruebush-

go
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Mr. Ruebush: It will take us }onger than it did last time
but it did not take us nearly as long as it took the Commonwealth. It depends on how much testimony the Common-wealth puts in, but I will say that it will take us considerably
longer than it does the Commonwealth if the Commonwealth
puts all of the testimony in that it did.
page 38 ~ Mr. Spencer: Mr. Ruebush, isn't it true that
a large .part of the time taken .in putting on the
Commonwealth's evidence was time lost- in motions and moves
to try to obtain the evidence of the Commonwealth before the ·
Commonwealth put it on!
.
Mr. Ruebush: Most of that was before we went into the
trial.
Mr. Spencer: We have practically a whole pad back in.
the office.
Mr. Hammer: There was only an hour and a half lost on
· that.
Mr. Spencer: As a matter of fact, the motion was renewed
in different fo:rms, I think, at least four and probably :five
times.
.
·
Mr. Hammer: That may be true, but it was quickly disposed. of. In this case, you are going to be confi;onted with
different matters.
The Court: The motion that vou have withdrawn this
morning was a motion for a change of venue?
Mr. Hammer: Yes, sir.
Mr. Hoover: They are withdrawing it., as I understand it,
fn the event the continuance is granted.
The Court: What are you going to do with the jurors T
Mr. Hoover: If the Court grants the continupage 39 ~ ance and grants it until the suggested date-that
is still within the present term of court-it seems
to me that you could just leave the jury on tap, so to speak,
just delay the call. They are still summonsed and can be
notified to appear on the 18th of March rather than the 18th
of February.
Mr. Hammer: As I understand it, that's a tentative elate
conditioned upon it being agreeable to counsel if it is agreeable for Mr. Messick now. I talked to Mr. Messick last night
and he was expecting to be here tomorrow. I wanted him
today but he was in court in a trial up there.
Mr. Hoover: Mr. Spencer, what will your condition be?
Mr. Spencer: Just like it's always been, but I feel .very
much inclined-I don't know, J uclge Martin has indulged me
time and again in the matter of setting the dockets over there,
and I think maybe his patience is now a little bit frayed. I
do have an assistant though and should it be the Court's

I
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pleasure or convenience, I should say any week in March, I'd
just go and! be here any week in March. And if the Judge
won't continue the cases or set them to suit that, then I'll let
my assistant try them. He's probably a better lawyer than
lam anyhow.
·
.
page 40 ~ 1The Court: If you keep on with this thing-I'm
practically on the retired list. I don't retire until
I'm asked to retire, but if you keep on here, I 'II retire.
Mr. Spencer: Mr. Hoover, by reasons of his own that he
may not want to disclose., but I believe so far as I know or
believe, I don't think there is any reason why he shouldn't
tell Your Honor and counsel the whole situation, and I believe
should he tell you that you will agree with us that the witness
is not only material but important, and that there is no other ,
witness that will testify to the same thing. She had al} operation, removal of a uterine polyp, which, as I understand it,
is deemed to be a serious operation and with the probability
that it was malignant.
Mr. Hammer: Mrs. Rose, is that who it is,
Mr. Hoover: No, it is Janie Williams from Staunton.
Mr._ Spencer: My own view is that the Court should know
in order to.pass on the matter of the materiality of the testimony.
Mr. Hoover: I have no objection. As a matter of fact, I
have the letter which I received special delivery and registered yesterday afternoon from Dr. Richsrcl P. Bell, M. D.,
who., to my definite knowledge. is the outstanding
page 41 ~ surgeon in Staunton, in which he says: (Reading)
I'

''Mr. Lawrence H. Hoover
Commonwealth's Attorney
Harrisonburg, Virginia
Dear Sir:''
Date: ''February 14, 1946"
''This is to certify that I operated on Janie Williams, 20
South Jefferson Street, Staunton, Vir?:inia, this a. m. at the
Kings Daughters Hospital and she will be unable to appear
in court on Flebruary 18.
Respectfully
RICHARD P. BELL, M. D. ''
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Now as Your Honor will note from the reading ·of that
letter, Dr. Bell wasn't explicit as to the cause of the operation, the trouble that Janie Williams has., nor how long it
might he until she would be available.. So immediately upon
receipt of the letter, I called him by long distance at which
time he advised me that this woman had been brought into the
hospital by her children several days before the operation,
that her trouble was what he described as·''uterine polyp"{! as
indicated by :M:r. Spencer, that he, upon examining her, imme.
diately decided that he would have to operate but
page 42 } that he defer~·ed the operation for several days due
to the fact that the section of the hospital in which
:she would have .to be placed in was undergoing repairs, but
before that situation was corrected in the manner he hoped
for, the patient's condition became so acute through active
bleeding that he found it necessary to perform.an emergenct
operation before the time that he expected to operate, that
she would necessarily lmve to remain in her bed in the hospital for at least one full week and that thereafter, in. his
judgment, barring unforeseen developments, that it would be
another week or ten days at the least before she would be able
to come to Harrisonburg and testify, that at the time he performed the operation lie had no idea whatsoever that the
patient was summonsed in this court next week.
The Court: I don't know when to adjourn it to. Let's
see, the 18th isMr. Ruebuijh: The 18th is the. week before you go to Luray.
The last case, it took a week starting Monday and I believe
1:he verdict didn't come back until the following Monday.
Mr. Hoover: About the 11th tl1en?
Mr. Hammer: I don't know., Lawrence, we~n have to talk
to Mr. Messick and we'll have to arrange it. ..As I was going
to say, instead of trying to set- a definite date, why
page 43 } not leave the matter open and get a hold of Messick andMr. Spencer: I can say this, Mr. Messick does not hesitate
to call me when he requests continuance and what not.
Mr. Hoover: Could you call him right from here right
now?
· Mr. Ruebush: He told me last night be was going to be in
court this morning.
Mr. Spencer: Very likely police court.
Mr. Ruebush: I was rather shocked when he said he was
going to be in court on Saturday. We'll try to make it the
18th. If anything develops we '11 notify you gentlemen at once
and try to agree on any date. I don't want to agree to a
continuance and I don't want to agree to _set this case when
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Mr. Messick isri 't present. vVe 've accommodated the Commonwealth .on numerous occasions on account of Mr. Spencer.'s.
engagements and I think we should be accommodated too.
Mr. Hoover: Naturally we do not want the case set sometime Mr. Messick can't be here. Nobody has ever indicated
anything t9 that effect at all. As. a matter of fact,. we havesuggested that you try to get in touch with him.
Mr. Ruebush: Let's put it over to the next term
page 44 ~ of Qourt on your motion.
Mr. Hoover: Your Honor, I don't see any occasion for continuing it that long. If there is an occasion for
doing it, I stand ready to hear it but I don't-no reason has.
been adva:n!ced for it, and in seeking the continuance, I don't
seek it for that long.
Mr. Hammer: April term would be better. That would
suit Mr. Spencer, as I understand it,. better than on the 18th,.
wouldn't it, the 15th?
Mr. Spencer : M~. Spencer has asked for all of the indulgence he's going to ask for. He'll be here; he'll be here.
Mr. Harrimer: I understand on around the 18th., you '11 be
pretty heavily engaged.
Mr. Spencer: Why not the 4th of March! That's the :very
first day~r. Hammer: I'm tied up in another case down in your
.section of the country.. I don't know how long that session
clown there, is going to take. I had a case down there and it
was set by Judge what-his-name over at Amher~t. Mr. Coleman and I agreed to set it for Friday and notified him it will
probably run two or three or four days to try that case. I'm
sort of tied• there.
The Court : . Get both of you together as near
page 45 ~ as you can.
Mr. Spencer: It just means a call to w·arren
Messick and find out.
Mr. Hammer: We '11 try to find out. You are going to be
he1·e for a iWl1ile today1
Ml' .. Hoo~er: What time is itf
Mr. Hammer: It is now ten-thirlv ..
Mr. Spencer: I know almost for" certain that they do not
t.ry any cases in Roanoke-start a case in Roanoke on Sa turdav except in the police court and that the police court is
conducted over there 1·ather rapidly..
.
Mr. Rueb:usb: He may have run over on another case. It
ran over here on the Smith case.
Mr. Hammei·: We 'II try to caII him by twelve o'clock.
Mr. Spencer~ I can assnre the Court one thing, that it is
a matter of great regret for Mr. Hoover and me both to ask
1,
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for the continuance and even contemplated not asking but
just go ahead, but we feel this witness was of great importance
and we would hardly assume the responsibility of trying the
ease without her.
Mr. Ruebush: On account of the Luray .term, I still suggest
if you are going to continue it you. had better c~mtinue it over
to the April term.
page 46 ~ Mr. Hammer: .That would seem the best thing.
.April term comes in on the 15th, Your Honor. That
will give Mr. Spencer·
.
Mr. Hoover: Under the statute, don't you have until the
fourth day to open the Luray term?
The Court: Three days, I believe it- is; four o'clock on
the third day. But that doesn't apply when the Court has
left opell: entirelyMr. Hoover : You have left the term open over there 7
The Court: Yes, adjourned for thirty days.
Mr. Hoover: Your Honor, Wednesdav of next week marks
exactly one year from the time pf the cfea th of Frank Smith
and I think you can readily appreciate the Commonwealth
wanting and insisting on the case being set within the earliest
limits possible, just on account of that very fact. That is the
reason I suggested four weeks from today.
The Court: Let it continue until the first dav of tbe next
term which is Monday.
·
..
Mr. Hoover: You can't continue it until the first dav of
the next term; it is already set.
" .
The Court: That's rig·ht.
·
Mr. Hammer: It is set for Monday ana, as I understand,
you want to continue it until the :first clay of the
.
page 47 ~ next term which will be April 15, is that righU
The Court: Yes., April 15. Is that here?
Mr. Hammer : Yes, sir, that's here. You go to Luray on
the 25th and open here on the third Monday.
Mr. Spencer: You skip three terms.
Mr. Hammer: No, we have a term here every month.
Mr. Hoover: The term opens here on Monday and the next
term opens on the 15th day of April. .Judge, I'd like to. renew my plea that ibis continuance be for a shorter period than
ilid.
.
The Court: I thought youMr. Hoover: I feel justified in insisting on it. .
The Court: I don't know what date toMr. Spencer: I interpreted the Judge to mean this, not
having before him any definite date presentable to counsel
that you let the.matter go until Monday morning and set the
case Monday morning.
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The Court: That's what I practically had in mind, because,
one reason, it is set for Monday but you've got here an hour
and a half until this court is no longer in session, because before I leave here, I'm going to adjourn. I've got to adjourn
this term of court.
page 48 }- • Mr. Hammer: It strikes me, if Your Honor
please, that if it goes over it should be continued
until the next term, which is AP.ril 15.
Mr. Hoover: Suppose these gentlemen get in touch with
Mr. Messick during the'day and that on Monday morning we
set the day to which the case will be qontinued.
Mr. Spencer: Wouldn't that entail this difficulty: if nothing is done today,, then you will have your witnesses all on
the trainMr. Hammer: If it is going to be continued, we've got to
·
contact our :witnesses.
Mr. Spencer: Let me go upstairs and call Yvarren Messick.
,
Mr. Hoover: I certainly :tiaven't any objections to that.
(Note: Mr. Spencer withdrew for purpose stated.)
The Court: You say you do not want to take upMr. Hammer: No, sir, if the continuance is going to be
granted, we'll withdraw them and file them later.
Mr. Hoover: They are marked "Filed".
Mr. Ruebush: There has been no order entered
page 49 ~ on them.
•Mr. Hoover: No, there has _been no order entered.
(Mr. Spencer returned.)
Mr. Spencer: He'll be back to his office between eleven and
eleven-thirty. I couldn't get to him until that time but they
expect hlm back about eleven-fifteen. I got his office and they
apparently-I told this operator at this end that she likely
wouldn't find him in his ·office but at one of the courts and
that if she'd get the phone numbers from •his office for the
court and call him there, and the message came back they
couldn't reach Mr. Messick at that time but they expected
him backbetween eleven and eleven-thirty.
(Discussion off the record.)
I

Mr. Hammer: v,7bat's our next move?
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Mr. Spencer: I reckon that's what we'll have to do if the
.Judge will indulge us to that extent.
The Court: Nothing has been done.. The only question
:that has been raised is .about withdrawing the petition and
<'ontinue it until Monday, tl1e 18th, and when that comes up
Monday, we'll have to straighten it out.
Mr. Hammer: That will put us in a spot with
:page 50 } all of the witnesses summonsed.
The Court: I don't know what to do about all
-of the witnesses and the jury.
Mr. Hoover: Tbat's why I would like to get it disposed of
today.
Mr. Spencer: Isn't this true, Judge, wouldn't it be permissible for the Court at this time to rule as to whether the
Commonwealth is entitled to a continuance without, at the
same time, ruling as to the date to which the case would be
-continued which would enable both sides to get in touch with
their witnesses from a distance and probably keep them from
:coming here.
·
Mr. Hoover: I don't imagine any witnesses from a distance have left yet because yours., naturally, you wouldn't
want them for some days and mine I don't imagine they have
left because I told all of them I wouldn't want them Monday.
Mr. Hammer: Judge, I think you can solve it if you put
it over to the April term. · It seems to me to be the easiest
way out of it.
Mr. Spencer: You mean solve it to the satisfaction of the
defendantY
Mr. "Ruebush: Your satisfaction and the Court's satisfaction.
Mr. Spencer: It wouldn't be to my satisfaction.
Mr. Ruebush: On account of the Luray term
:page 51 } and on account of our witnesses and on account of
vou.
Mr. Spencer: Mr. Ruebush, it has been apparent a Ieng
time ago that you resent my being in the case and I wish you
would lay off of that. I haven't" asked for any indulgence at
all and I will be here any time you want to try it.
The Court: What's the reason you can't take it up Monday and set it Monday for the 15th of ApriH Is that the
way-Mr. Hammer: That's when the next term of Court opens
bere. That can be done today and we can have the jury
stopped and everything else.
The Court: How's thaU
Mr. Hammer : . I sa·y the -Sheriff can stop a good deal of
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the-portion of the jury and the Sheriff can probably notify
the Commonwealth's witnesses and jury yet today.
Mr. Spencer: What's-wrong with the Court ruling on thei
qnestion of , the continuance and the fact that there will be a
e0ntinuance Monday, which will enable us to stop the jury
and stop the witnesses and then pass on Monday the question.
8f° the date.. That meets. every suggestion you have. I understand this jury holds over until April, does it not t
.
, Mr .. Hammer: Oh, no ..
page 52 f Mr. Spencer: Jury selected at this: term of'
~
court!·
Mr. Ruebush: No, this Court will adjourn here and. g6 to
Lurav on the 28th of March.
Hotn1'.er: No, it W()Uldn 't adjourn ..
Mr. HE!,miner: This term expires on the 23rd of March ..
Mr.. Hoover: It does not expire until the next one starts.
Mr. Hammer: In the meantime, you've opened up theLuray term of court.
Mr. Spencer: That does not alter the status. of- the jury
here. TheY] are both open right now.
The Court: Yon have to watch the terms. It seems to me·
that's the easiest wav to come to some definite or almost
definite finding. In other words, the 15th. of April, that's the
first day of the April term of Court here ..
Mr. Hamiµer-: That's right, yes, sir ..
The Court: Monday is the first day of the February court..
Mr.. Hammer: That's rfo:ht.
·Mr. Hoover: Does Your-Honor have any objection to the
18th of March., the date- I requested the continuance
page 53 ~ to, if Mr. Messick can be here then Y
The Court ~ No, I don't care.
Mr. Hoover: That's the way I understood it. No reason
whatever has been-no solid reason has been advanced why
we should not go to trial on that date if counsel can all make
that date,
Mr. Hammer : The only thing, I'm thinking about if you
go to trial on the 18th of March and it takes you all week
to put on your evid~nce, then the Judge will not be able to
open is Pag~ term.
Mr. Hoover: The Judge can look out after his intei·ests
without any help from me.
The Court:: I'd have to go to Luray toMr: Hammer: That's what I had in my mind. If it is
going to take the Commonwealth as long to put on their evidence as they did in the Smith case, and· I see no reason why
it won't do it, tben the defense goes on, we are going to be
1

I

Mr.

1

I

•

Ralph H. Garner v. Commonwealth of Virginia

103

tied up there at least three or four days longer, in my opinion,
than we were in the Smith case.
· Mr. Spencer: I'll go so far as to venture the opinion that
· the Commonwealth won't take as long to put on its evidence.
Of course, you could keep them up there indefinitely and keep
them as long as you want.
Mr. Hammer: We are· not going to dismiss any
page 54 ~ of our rights in the case.
Mr. Spencer: I meant by that merely that it
is my fixed opinion and belief that if you would go back and
count the hours that were spent in trying to uncover the Commonwealth's evidence during the trial, you would find that
there was at least a day consumed in that.
Mr. Hammer·: Tl1at's possibly true but we can't tell you
what's going to develop. It might take two days to develop.
on the otherMr. Spencer: You've seen whafwe've got now.
},\fr. Hoover: Judge, what objection, if any, is there to
the last suggestion made by Mr. Spencer that the Court rule
today that it will grant the continuance and so that the jury
and witnesses can be so informed then on Monday, the opening day, definitely settle on t);te date.
The Court: Monday 1
Mr. Spencer: Yes, that will be the first day of the term
anyhow. .
The Court: That's the reason why I-I'll hold this, that
as the· Court now stands, there will be an adjournment-the
motion, yes, that the change of venue is overruled.
Mr. Hoover: Are you ruling on the change of venue today Y We haven't presented our_:
page 55 ~ The Court: I haven't anything else to present.
Mr. Hoover: We11, Your Honor, I thought it
was fully understood and agreed in here that the matter. of
rhange of venue was being deferred. ·
The Court: I thought so.
Mr. Hoover: Because of the matter of the motion for the
continuance.
The Court: Then the motion for continuance would be
made Monday for some definite period. That's the only thing
that I can see.
Mr. Hoover: As a matter of fact, as I understand it, these
gentlemen have withdrawn the motion for the change of .
venue subject to the ruling.
The Court: Yes., I was just mistaken, that's all.
Mr. Spencer: I got the impression that .:M:r. Hammer's
first impulse was to withdraw it but Mr. Ruebush's idea was
that it would not be withdrawn until he knew what the Court's
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action was going to be about the continuance; is that right?
The Court: That's what I had in mind. It is withdrawn
now and the case will be taken up on Monday on motion for a
continuance~
'
·
Mr .. Hoover: The jury will have to come in Monday.
The Court: No; the jury won't have to come in
page 56 ~ :Monday. The Court has got that much control
over the jurors and witnesses.
Mr. Ruebush: That's so indefinite, Judge, that we do not
know wheth~r to stop our witnesses, or not. The Court may
decide to try the case Tuesday. I think we ought to have
some definite understanding as to when the case is adjourned
to in order that we may be able to be prepared to go to trial
when the Court orders the trial. If the Court is going to adjourn it to the 18th of March, that's one thing, we know where
we are going to stand. If the Court is going to adjourn it
to the next term, we.'11 again know where we are standing.
The way it is now, we do not know.
·
The Court: How would it do ·to simply put the Court in
the position· on Monday of continuing the case on the motion
of the Commonwealth to the next term of court Y
Mr. Hammer: That'sMr. Ruebush: That's agreeable to us.
Mr. Hammer~ That could be done today. I see no reason
why we should continue to be more or less out on a limb for
continuance not }mowing if the Court is going to continue to
the 15th of April. ·
: The Court: There's no use in opening it when
page 57 ~ you are going to meet the whole question on Monday.·
Mr. Hammer: We are still in the same position that we do
·
not know what to do.
Mr. Spencer: See if I can state the thing correctlyMr. Hammer: In other words, it is agreeable to the de.f ense if the Court is going to enter an order to continue the
case to the next term of court.
·
The Court: The next term of the court on motion of the
Commonwealth.
Mr. Hammer: "\Ve have no objection to that whatever.
The Court: Then you object when I put it on the 18th.
Mr. Hammer: No, the only thing was that we could enter
th<' order here today and dispose of the matt.er right there.
Mr. Spenc~r: Mr. Hammer, isn't thiR trueMr. Hammer: However,\ we do not object to that, do you,
Mr. Ruebush!
Mr. Spencer: Can't the Court do this without any order,
it being shown to the Court, in advance, as a matter of ex-
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J>ediency, matter of saving costs to both sides, that the attorneys for the Commonwealth. appeared in chambers and
presented this letter and notified the Court of its
page 58 ~ intention to ask for -a continuance, and the Court,
without· at this time ruling, other than in the
,Court's .opinion, it entitled the Commonwealth to a continu;ance, the Court gives permission to both sides to notify the
witnesses and also directs that the jurors be notified. And
:then on Monday, having meanwhile talked to Mr. 1\Iessick,
the Court can be in a position to set the case either on the
18th or to some other date. Wouldn't that meet all of the
requirements, Judge¥
The Court: Of course, it would if you want to go through
'that.
Mr. Spencer: It might be that Mr. Messick could be here
:0n some of those other dates. As I told the Court, I'm not
going to ask any indulgence, other than my own judge, and
if Mr. Messick can be here on the 4th, 18th, or any one of
themMr. Hammer: Fourteenth will be impossible.
Mr. Hoover: Well, eleventh then.
The Court: Anyway you get np the order. I still don't
think it is necessary to do anything today, that is as a matter
,of record today, other than this recital of fact that the case
now stands continued until the first day of the next term of
-court, which is Monday. And it doesn't need anything to take
it away from that. Then I'd say, as far as an adpage 59 } journment is concerned, Monday would be the 18th
of March-is it March or April?
Mr. Hammer: March. I understood him to say the first
<lav of the next term.
Mr. Spencer: That's where the confusion comes in. We
b.ave been talking- abo11t two first days of the term.
Mr. Hammer: I understood you to say the 15th of April.
The Court; I didn't mean.that.
Mr. Hammer: You meant the 15th day of April t
Tho Court : Yes, sir.
Mr. Hammer : All right, sir, Your Honor.
Mr. Hoover: Then we all have .authority, as I understand
it, to notify our witnesses not to .be here and the Sheriff will
be instructed to notify the jurors, as many of them as possible, with no order being entered today and the matter being
taken up Monday.
Mr. Hammer: All right.
1\fr. Hoover: Is that correcU
Mr. Hammer: Yes, sir. All right, thank yon.
(Adjourned at 11 :10 o'clock a. m.)

Supreme- C'onrt of' Appeais· of Virginia,
pltge 60 } I Harrisonburg, Virginia, February 18, 1946, 09 :48
a. meo in'-the Courtroom· of the Circuit Court of
Rockingham County..
Before: Hon. H. W. Bertram,. Judge. .. ·
Appearances: Mr.. Lawrence H. Hoover,. Commonwealth's;
Attorney, and Mr ..-William T .. Spencer,. Jr.,. attorney at law,.
· for the plaintiff..
Defendant,in .pe~son and by Mr. Glenn W. Ruebush and
Mr.. Charles A. Hammer,. Jr.,. attorneys at law:. counsel.
'

PRE. .TRIAL MOTIONS" (Continued) ..
Mr.. Hgover: Your Honor, this is the: date, I be-lieve-, for
the case of the Commonwealth v. Ralph H. Garner that was
set for trial.. However, pursuant to my announced intention
of Saturday morning., I want to move at this time, on behalf'
of the Commonwealth, that the case be continued until March.
18, or until s1:1ch other date in March as may be agreeable to
the Court atid to counsel.
The basis of my motion is that .on Friday afternoon, February 15, I received a special delivery registered letter from
Dr. Richard P. Bell of Staunton, Virginia, dated February
14, 1946, which reads as follows: (Reading)
page 61

~

•''Mr. Lawrence-H .. Hoover,. Commonwealth 1s At-

torney, Harrisonburg, Virginiar Dear Sir: This
is to certify that I operated gn Janie Williams, 2QJ
J e:fferson Street,. Staunton~ Virginia,. this a. m. at the Kings
Daughters Hospital and she will be unable- to appear in court
on February 1S.
Respectfully, Ric:hard P. Bell, M. D.''
'1

.As Your Honor will observe from the reading of that letter, it does not specify the nature or the severity of the operation in question and does not specify when the witness
could be here for trial.. I, the refore, called Dr. Bell on the
phone immediately upon receipt of the letter and inquired
into those matters. I was informed by Dr. Bell that the operation was bf an emergency nature,. one which could not be
postponed beyond the date on which he performed it, and
that it would be at least one week from the date it was performed until the patient would be able to leave the hospitalr
and then another ten davs to two weeks before she would
possibly be able to come down here and testify in this case;
that he did not know until after he had performed the opera1
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·tion that the witness was under summons to appear in this
Court this week. · This witness, in the considered opinion or
tlie attorneys for the Commonwealth, is an important and ma- .
terial witness whose testimony cannot be proved
page 62 ~ by any other witness on summons or capable of being summonsed. I, the refore, respectfully move
that t.he case be continued as previously stated, and I want to
file in the court papers as a part of the record this original
letter, together with the original envelope, from Dr. Bell, to
accompany the motion.
.
These gentlemen here have talked with Mr. Meesick since
we were together Saturday morning and it is my understanding that Mr. Messick, due to other engagements, cannot be
here for trial before April. I still made my motion just as
I indicated I would, that is for March 18, but I believe-Mr.
Messick says he can't be here. until April and we have agreed~
I believe, on the first day of the April term rather than the
date to which I made the motion, for that reason.
The Court: All right. Continued on motion of the Corq- .
monwealth and set for hearing on the first day of the next
term of court.
Mr. Hoover: ·which is April 18.
The Court : April is the next term.
Mr. Hoover: Mr. Clerk, I would like for you to show on
the order that the motion was at the instance of the Commonwealth and for the reason of the illness of a material witness.
page 63

~

page 64

~

(Adjourned at 9 :55 o'clock a. m.)

ORDER OF COURT ENTERED FEBRUARY
18, 1946, GRANTING CONTINUANCE ON
ACCOUNT OF ILLNESS OF MATERIAL WITNESS.

This day came the attorney for the commonwealth, aiid
the acc'nsed came pursuant to his recognizance, in person,
and by his attorneys; and on motion of the attorney for the
commonwealth this cause is continued to the first day of the
next term of this court on account of the illness of a material
witness for the commonwealth.
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page 65 ~ PETITION OF DEFENDANT FOR A CHANGE
:
OFVENUE1
.
To the Honorable H. W. Bertram, Judge of the Circuit Court
of Rockingham County, Virginia:
Your petitionet, Ralph H. Garner; respectfully alleges as
follows:
He was indicted in the Circuit Court of Rocking·ham
County, Virginia, along with one G1·ace Smith for the murder of Frank C. Smith on February 20, 1945, at his home on
Willtnv Street; iil Harrisonburg, Virginia.
He, Ralph H. Garner, is abs.olutely innocent of the alleged
crime; ·had mothing whatsoever to do with the same, and
knows absolutely 11othtng aboiit it except what he has read
in the uewspapere! and h~ard_ f roni general community gossip. H~ is informed and reliably advised that the said Frank
C. Stnitli c6nimitted suioide; however, becam~e· of scurrilous
and morbid, and one""sided stories given wide. publicity by
newspapers circulating in this section of Virginia, and adjoining comities and cities, and because of statements made
and actions ~aken by ptiblic officials o~ Rockingham County
artd the city 6f Harrisonburg, .a one-:-sided and sotdid picture
surrott1iding the death of the said Frank C. Smith has cteated great excitement, and a gi·eat deal of f~eling has been
inflamed among the people of this section of Virpage -66 ~ ginia generally; the great mass of the citizens it
seems have become convinced that the said Frank
C. Smith was murdered. Furthermore, because of one-sided
articles published an.d one-srded gossip spread, which your
petitioner was not given ~n opportunity by the officials of
this coun~y and city to refute, the public. generally has apparently jumped to the conclusion that he had something to .
do with the death of the said Smith, although no facts were
disclosed tha.t would place_ him anywhere near the _Smith
home at tbe tµne of the de3:th of Smith. Rumors, g·ossip, mi.a.
t;rue a11d slaµder<;m~ reDfarks have been made about him, _so
that he b~li~yes th.at he ;tu~s already been tried and convicted
in the minds of the· public oi;t such. rumors; gossip, untrue,
and slanderous remarks; or si~ply because he was arrested
the public jumped to the conclusion that he was guilty of
murder.
Your petitioner was arrested without a warrant and held
in jail until the following day before a warrant was issued.
During· this entire period, and for some time after the warrant was issued, he was not ·only denied the benefit of coun1
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:sel,-~but he was denied communication with any perSQn other
than state officers. Finally he was hr.ought into Courtt at
which time he demanded .a pxeliminat·y hearing at once before
.a disin.terested magistrate in order to permit- him to vindi~
,cate himself and to show his innocence, but was denied such
:a hearing; although at the request of the Commonwealth, a
.later dat~ was ag-reed upon for such ·preliminary headng.
Subsequently., at the teqnest of the Commonwealth,
page 67 l the date- set for the preliminary hearing wns coli.~
tinned, and a new date a.greed upon~ At
times
-your ~titioner demanded his right to a preliminary hear..
· ing· and to be faced with his accusers. Your petitioner was
fully convinced, and is still convinced, that _public. clamor
against him would have been appeased, or at least the P-:Uhlic
would have b~en wil1ing· to lrnve deferred premature judgment ag·ainst him bad the public known of tl'ie lack of evidence upon which the Commonwealth was holding him for
·murder, and had it furtl1er known what evidence he had to
prove his absolute innocence1 and to show that he could not
have possibly been anywhere near the Smith honie at the
time of Smith's death. However, your petitione~ was de.:.
nied ~ hearing before a committing magistrate, and even although a date was agreed upon, for such hMring; his cas.e
was presented to a grand jury and he was indicted, which
~urther inflamed and prejudiced public opinion against him.
He alleg·~s· that ho evidence was presented to the grand juty
· .fo place him at the place of Smith's death. Any testimony
placing him at the scene of Smith's death presented to the
grand jury must of necessity have been gossip,_ rumor, hear..
say, and untrue or slandcrot1s statetnents. H~ is further
:advised from pub1ic report as to who appeared before the
grand jury; that the County Coroner; who, according to news.:.
paper reports, had pronounced the death of Smith due to
-strangulation, was deliberately not called as .a witness before
that body.
However, in spite of his innocence, because of
page 68 ~ rt1mors; gossip, untrue, slanderous; and morbid
stories circulated about him, and because he wns
11ot given an opportunity to publicly vindicate himself, publi~
"9pinion was inflamed against him so that it became absolutely
impossible· for him to get a fair ot impartial frial in this
:se~tion of tl1e State of Virginia.
Your petitioner further alleges that it was the duty of the
officers of the Oommt:mwealth to see that he was fairly dealt
with. It is as much the duty of public officials to acquit tha
innocent as to convict the guilty~ He should not be con.
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victed en prejudices, or merely to, justify an unfounded arrest.
Your petitioner was not arrested until a: number of days;
after the death of Smith. In the meantime, due to repeated
newspaper articles and gossip, the public generally was de-mantling the arrest of someone w.ho would. satisfy what appeared to be the theory of the police, namely, that Smith. was.
murdered in. the upper part of his home and carried into,
the basement thereof and then hung. Your petitioner has;
not been frying in this section of Virginia yery long, ~s a.
large man, and apparently was. the pe.rson pieked to satisfy
public cla;m.or for the arrest of someone.
Your..petitioner is reliahly informed that a large sum of
money was :collected from numerous persons to be. spent on
special counsel, and in the prosecution of him, so that many
· persons in this: section have a mercenary interest
page 69 ~
convi~ting him, even although he. is innocent
any offense.
.
The Smith case has been discussed on the street corners,.
i-n the homes, stores, filling stations, and other places wheremore than one person congregates, and the citizens of Rockingham County, Harrisonburg, and adjoining· counties, were
so inflamed, aroused and prejudiced against your petitioner
that it will (be utterly impossible for him to get. a fair and
impartial trial in Rockingham County, or any adjacent county
in the northern se~tio:n of the- Valley of Vil"'ginia, he having been already tried by public- sentiment and convicted on
a· sordid,, slanderous, and one-sided picture presented to
them.
Your p·etitioneT was present fo the courtroom during a
part of the trial of Grace M. Smith and found feeling in the
courtroom to be very bitter against her. .After observing
the hos.tile demonstrations against her during her trial, your
petitioner is thoroughly convinced that he cannot get a fair
trial in Rockingham County. In his opinion, the prejudices
of the people are deep-seated and have lingered with them
from the beginning to this day and are practically as sb·ong
now as ever.
·
Your petitioner was present in Court wben some of the
spectators hissed, booed, jeered, and made other hostile
noises .with their mouths and expressed their hostilitv towards Mrs. :Smith in loud whispering and undertoned "comment. Your petitioner is informed that these hostile demon.
strations went so far as to the extent of clapping
page 70. ~ of hands when the hostile crowd thought the Commonwealth had scored a point. The courtrooom
1
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was crowded beyond reasonable limits during the trial; the
crowds stayed in the courtroom during noon recesses and at
other times. Crowds· stood around the courtroom, . in the
aisles, in all available space day after day during the trial.
Spectators crowded the aisles leading toward the jury box
from the rear and also crowded in the space behind the jury
box so that large crowds were in close proximity to the jury,
which was only a few feet away, and indulged in loud whispering and undertoned comments in the immediate vicinity of
the jury box and which your petitioner feels certain must
have been overheard by the jury.
Because of the exceeding hostile attitude of the crowded
courtroom spectators and their· indulgence in hostile demonstrations, your pe~itioner is very definitely of the opinion
that he cannot possibly get a fair trial under conditions as
they exist in. Rockingham County today and as they will undoubtedly exist at his pending trial. Even if it were possible to get an unprejudiced jury, your petitioner feels confident that such a jury would be influenced by the hostile
spectators and that it would be impossible for him to receive
a fair trial in Rockingham County.
Upon the conviction of Mrs. Smith, the hostile crowd
cheered and after the court was dismissed, hostile crowds
milled around the courthouse and on the streets of Harrisonburg. where they expected her to pass, hooting,
page 71 ~ jeering, and making. all kinds of hostile demonstrations against her.
.
Your petitioner is led to believe that the same hostile
demonstrations will be manifest against him, and accordingly,
he wishes to again allege that, in his opinion, he cannot get
a fair trial in Rockingham County.
Wherefore,· your petitioner prays that this Court may
grant~ change of venue, as provided by law, so that he may
have a fair, just, and impartial trial at the hands of an unprejudiced jury in an unprejudiced community.
(signed) RALPH H .. GARNER,
Petitioner.
State of Virg·inia,
County of Rockingham, to-wit:

I

';•

This day, Ralph H. Garner, the above named petitioner,
personally appeared before me, Mae Shank, a Notary Public
in and for the County aforesaid, in the State of Virginia,
and made oath before me in my said county that the matters
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and things alleged in the· foregoing petition are true to the
best of his knowledge, information, and belief.
Given under my hand this 10th day of April, 1946.
My commission expires June 18, 1947.
(signed)

page 72

~

MAE SHANK,
Notary Public.

AFFIDAVITS FILED WITH PETITION FOR
_CHANGE OF VEl\TUE.
(By defendant)

State of Virginia,
County of Rockingham, To-wit:
I was present on numerous days during the trial of Grace
M. Smith, jointly indicted with Ralph H. Garner, for the
murder of Fr~nk C. Smith on the night of February 20, 1945.
After talki~g with a vast number of people in Rockingham
· Oounty, Harrisonburg, and adjoining counties, I became convinced prior to the trial that neither of the accused could
get a fair and impartial trial in Rockingham County, because
of the unprecede:r;ited notoriety that was given to the death
of Smith, from the unfounded gossip, morose and slanderous statements and writings which had inflamed the people
of Harrisotjburg and Rockingham, as well as adjacent communities, I !would estimate that seventy-five per cent of the
people that I talked with felt that Smith had been murdered
and that the accused did it. Many were even rese~tful because the accused did not plead guilty. I found feeling to
be very bitter against the accused. Since observing the hostile demonstrations during the trial of Mrs. Smith, I am
thoroughly ,convinced that the accused, Garner, cannot possibly get a fair trial in Rockingham County. In my opinion,
the prejudices of, the people are deep-seated and have lingered with them from the beginning to this day and are as
strong now as ever.
pag·e 73 ~ I am informed that during the trial of Mrs.
Smith the first hostile demonstration against the
accused occurred on the opening statement of Mr. Weaver,
one of her ' counsel. The spectators hissed, booed, jeered,
made hostile noises with their mouths and expressed their •
hostility towards the accused in loud whispering and undertone comments. These demonstrations continued during the
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trial from time to time, and on numerous occasions, some·
:times more pronounced, even to the extent of clapping of
hands when the hostile c1:owd thought that the Commonwealth had scored a point.
The courtroom was crowded beyond reasonable limits dur·ing the trial, people brought their lunches with them and
;ate in the courtroom, crowds stood around the courtroom, in
the aisles, and in all other available spaces, day after day
-during the trial. People crowded the aisle leading· towards
.the jury box from the right rear, to within a few feet of the
jury box. Crowds were in close proximity of the jury being
,only about four feet away, and the loud whispering and undertoned comments made by the spectators in the immediate
vicinity of the jury box I believe could easily be overheard
by the jury. I think it very fair to say that a large majority
-of the audience was hostile to the accused and demonstrated
their hostility time and again during the trial in such a way
that I believe it likely to have influenced the jury. It seems
:almost incredible that so hostile an influence of violence,
amounting almost to mob psychology could have
page 74} permeated a Rockingham Court audience. Mrs.
Smith was tried in a most hostile atmosphere. I
am of the verv definite opinion that Mr. Garner cannot possibly get a fa1r trial under the conditions that. he must be
tried under in Rockingham County.
.
.
I am thoroughly satisfied that such hostile courtroom
erowds would have a marked influence on any jury. I am
thoroughly satisfied that any jury who may try the accused,
Garner, in Rockingham will be influenced by court crowd
hostility here.
·
I was in the lobby of the First National Bank Building at
the conclusion of Mrs. Smith's trial, and when Mrs. Smith
left the courthouse, she was immediately surrounded by a
hooting·, jeering crowd who followed her and her attorneys
to and into the lobby of the bank building where it became
necessary for one of her attorneys to close and bar the lobby
. doors in order to prevent further hostile demonstratin, and
further, it was necessary that 'Mrs. Smith, on leaving the
bank building, be taken out throug·h the rear basement door
as the hostile crowd was still gathered about the doors of the
hank building.
In my opinion, for the few reasons stated above, the ac· .
~used, Ralph H. Garner, cannot possibly g·et a fair trial in
Uocking-ham County.
(signed) GEO. V. MAUS-
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Subscribed and sworn to. before me this 10th day of ApriI,,

1946..
{signed) GENE FAHNESTOCK,
Notary. Plilblic ..

My comm{ssfon expires Oct 2, 1949..
I

•

page- 75 ~ Note:; Affidavits of exact wording- as- tlie fore.
going affidavit,. duly signedr and sworn t~ wer~
also .filed, signed.. liy · the following two per.sons :
(signed)
{.signed)

A. D. PETERS
FRANK P. CO.AN

I Ida E. La:yma:rr residing near Keezletown, in Rockingluiz:i County~ Virginia, ·wher~ I have resided my entire lifetime, depose: and say :
I,

That I h~ve no personal interest in the. outcome of the
trial of Ralph H. ·Garner charged with the murder of Frank
C. Smith;- that I am well acquainted with the people living
in Rockingham County; that I have heard of the _death of
the said Frank C. Smith and have· heard the same discussed.
among numerous citizens of this County, that I was of the
opinion that at the·time. Grace M. Smith was tried, she could
not receive a fair and impartial trial in this county; that I
attended th~ trial of Grace M. Smith practically evm:y day
thereof; that during the course of said trial there were nu- '
merous hostile demonstrations against the said Grace M.
Smith by applauding when the spectators thought the Commonwealth bad scored a point, and hissing, loud talking and
whispering· when any matter was brought out on behalf of
the defendant; that I was present in the Courtroom when
tlre verdict of the jurv was returned; that the hostile demontration of·the spectators was demonstrated by a
pag~ 76 ~ loud clapping, whistling and applause; that I was
present on the streets on the night of her conviction and that there was a crowd which I will estimate from
250 to 300 lining the Courthouse square and the route to the
Rockingham: County jail; that when said Grace M. Smith
;V~S 'brought': out by the east door o£ the Courthouse, she was
immediately' surrounded and fallowed by the crowd then
standing and awaiting her removal to jail with loud jeers
and hisses, clapping and yelling; that this crowd continued
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·to follow her to the main entrance .of the First National Bank
Building where they were barred from entry, and that said
crowd remained there, milled around said Bank Building for
well over an hour; that in view of the conduct in the Smith
trial and statements I have heard from numerous other people
since that time, I am of the opinion that Ralph H. Garner
'3annot receive a fair and impartial trial, free from prejudice
by a jury summoned from R?ckingham County, Virginia.
(signed) IDA B. LAYMAN..
Subscribed and sworn· to before me this 18th day of Feb ..
ruary, 1946.
( ~igned)
. page 77 ~

MAE SHANK,

(By Commonwealth)

I, J.M. Henry, age 65 years, of Bridgewater, Rockingham
County, Virginia, where I have resided for the past 18 years,
and where I am professor of History and Government in
Bridgewater College, and being also a minister, depose and
say that I read numerous newspaper accounts and heard frequent casual conversations concerning the death of Frank
C. Smith, of -Harrisonburg, Virginia, on February 20, 1945,
both' before and after formal charges were made against
Grace M. Smith and .Ralph H. Garner in connection therewith; that prior to the trial ·of Grace M. Smith, beginning
on October 15, 1945, I neither saw nor heard anything to cause
me to believe that there was any spirit or atmosphere of
passion or prejudice existing in Rockingham County which
would prevent either of said accused persons from receiving
a fair and impartial trial in Rockingham County; that I attended the trial of Grace M. Smith, beginning on October 15,
1945, as aforesaid, and extending through October 22, 1945,
on each and every day it was in progress; that I have for
many years attended the trial of ·cases at law in the State of ..
Virginia arid in the District of Columbia; that the said trial
of Grace M. Smith was attended by large crowds throughout;
that the courtroom was well manned by officers of the law
throughout the trial; that I observed these officers were particularly careful at all times to prevent the specpage 78 ~ ta tors from crowding up to or near the jury; that
I am sure there was no loud whispering or undertone comment in close proximity of the jury which might
have influenced ·the jury; that I heard no hissing·, booing· or
jeering by any spectator or spectators at any stage of the
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trial; that on no occasion was any mirth or laughter evoked
other than at soiµe amusing incident; that I did not observe
nor detect the faintest or slightest atmosphere of hostility
on the part of the audience at any stage of the trial; that I
was paricularly impre~sed with the close and undivided attention the jury gave to the testimony; that I am convinced
the jury was in no way affected by an atmosphere of hostility
toward the ~efendant, no such atmosphere havin~ been present-; that I ~m convinced, therefore, that the said Grace M.
Smith receiyed a fair and impartial trial at the hands of a
fair and impartial jury; and that Ralph H. Garner, if tried
in Rockingbm County, will likewise receive a fair and impartial trial by a fair and impartial jury.
Given under my hand this 13 day of April, 1946.
(signed)

J. M. HENRY.

Subscribed and affirmed to before me, a Notary Public,
this 13th clay of April, 1946. My commission expires the
16th day of April, 1946.
(signed) OLA M. HOOVER,
Notary Public.
I
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I, R. H. Hulvey, age 46 years, of near Cross
Keys, Rockingham County, Virginia, where I-am a
farmer and :where I have resided all my life, depose and say
that I served as a juror in the case of Com.nionivealth v. Grace
M. Smith, the trial of which began in the Circuit Court of
Rockingham County,. Virginia, on the 15th day of. October,
1945, and extended through the 22nd day of October, 1945;
that a panel of 20 jurors, free from exception, was obtained
for said trial from the :first 36 persons called; that although
large crowds were in attendance at each and ·every session of
said trial, they impressed me as being particularly well-beha ved; that an adequate corps of officers attended the jury
and maintai~ed order in the courtroom throughout the trial;
that on onlY] one .occasion during the trial was it necessary
for the crowd to be r~primanded or warned against demonstration, this being· when the Court· warned the spectators
when they laughed at the awkwardness of the ge_stures made
by Mr. Weaver, of defense counsel, in his opening statement,
in attempting to demonstrate with an imaginary hammer
the manner in which Frank C. Smith hit himself in the head;
that at no time during the trial, to my observation, was any
spectator permitted to be or remain nearer the jury box than
the :first row of seats outside the rails of the bar; that at no
i
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time dul'ing the trial did I notice or hear any l0ud whispermg or undertone comments by any spectators; that at no
time during the trial did I hear any hissing, booing or jeering in the audience_; that I was at no time during
page 80 } the trial conscious of any atmosphere or display
of hostility in the c,ourtroom on the part of any
spectator or spectators; that I was in no wise influenced by
any such atmosphere, nor do ·I· believe that any other juror
was ; that I was influ~nced only by the evidence presented to
the jury, and by no other matter or thing whatsoever; that
I do not .believe any person could receive a fairer or more
impartial trial than did the said Grace M. Smith; that I have
seen Ralph H. Garner going unmolested about the streets of
Harrisonburg from the date of the aforesaid trial to this
date; that I fully believe the said Ralph H. Garner can and
will receive a fair and impartial trial by a fair and impartial
jury if he be tried in Rockingham County; and that such ap--plause as followed the rendering of the verdict upon the trial
of Grace M. Smith, which was the only applause from the
beginning to the end of the trial, and which was subdued
:and scattered, coming, in my -estimation, from not over 10%
-of the persons present at the trial was negligible, and, of
course, had no effect upon the jury.
Given under my hand this 13th day of April, 1946.
(signed) R. H. HULVEY.
Subscribed and sworn to before me, a Notary P.ublic in
:and for the County of Rockingham, State of Virginia, this
13th day of April, 1946. My commission expires the 16th day
of April, 1946.
(signed)

OLA M~ HOOVER,
Notary Public.

I, John R. Hughes, age 34 years, of Timberville,
Rockingham County, Virginia, where I am manager
of the Timberville Department Store, having lived there for
the past 10 years, depose and say that I served as a juror in
the case of Cormnonwealth v. Grace M.. Smith, the trial of
which began in the Circuit Court of Rockingham County, Virg'inia, on the 15th day of October, 1945, and extended through
the 22nd day of October, 1945; that a panel of 20 jurors, free
from exception, was obtained for said trial from the first 36
persons called; that although large crowds were in attendmace at each and every session of said trial, they impressed
me as being particularly well-behaved; that an adequate corps
page 81 }
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of officers attemlecl the jury and maintained order in the
courtromn throughout the trial; that on only one occasion
during the trial was it neces-sary for the crowd to be reprimanded. o:r warned against demo:nsbation, this being when
the· Court warned the spectators when they laughed at the!
awkwardness &f the gestures made by M1\ W eave:r, of defense counsel,. in his openiDg sta_tement. in attempting to
aemorrstrate with an imaginary hammer the- man:ner in which.
Frank C.. Smith hit himself in the head; that at. no time during the trial, to my observation, was any spe-ctator permitted
to be ·or remain nearer the jury bE>X than the first row of'
scats. outside the rails of the bmr; that at no time during the
trial did I rlotice or hear any loud whispering or undertone
c9mments by any spectators ; that at no time durpage- 82 ~ ing the trial did. I hear any hissing, booing or
jeering in the audience; that. I was at no· t ~ during the trial!. conscious. of any atmosphere or display of hostility in the courtroom on the part of any spee.tator or spectators; that Ii was in no wise influenced by any such atmosphere, nor dp I believe that any other juror -was; that I was
influenced only by the evidence presented to the jnry, and by
no other matter or thing whatsoever; .that I listened carefully to all of the evidence presented to the jnry; that I do
not believe any person could receive a fairer or more impartial trial than did the said Grace M. Smith; that I have
seen Ralph H. Garner -going unmolested about the streets of
Harrisonburg from the date of the aforesaid trial to this
date, that I fully believe the said Ralph H. Garner can and
will receive a fair and impartial trial by a fair and impartial jury if he be tried in Rockingham County; and that· such
applause as followed the. rendering of the verdict upon the
trial of Grace M. Smith, which was the only applause from
the beginning to the end oi the. trial, and was subdued and
scattered, coµting, in my estimation, from not over 10% of
the persons present at the trial, was negligible, and, of course,
had no effect on the jnry.
. Given. und¢r my hand this 12th day of .April, 1946..
(signed)

JOHN R. HUGHES..

Subscribed and sworn to before me, a Notary Public in
and for the County of Rockingham,. in the State of Virginia,
this 12th day of April, 1946. My commission expires the
16th day of April, 1946.
(signed)

OLA M. HOOVER,
Notary Public.

Ralph.H. Garner v. Commonwealth of Virginia
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I, W. A. Rhodes, age ·64, of Broadway, Rocking:.
ham County, Virginia, where I have resided all my
· life, and whose occupation is that of Deputy Sheriff of said
County, depose and say that I, in my aforesaid capacity of
Deputy Sheriff, was in constant attendance at the trial of
Grace M. Smith held in the Circuit. Court of said County from
October 15, 1.945, through October 22, 1945, and acting under
the express direction of the Court; that the Circuit Court
room in which said trial was held, the same having a seating
capacity of approximately 210 outside the rails of the bar,
and with standing room for perhaps 50 to 75 more persons,
was well-filled during each day of the trial; that I was personally detailed throug·hout the trial to attend the main doorwny of said courtroom for the purpose of preventing overcrowding; tl1at I have on many occasions attended sessions
of said court in my capacity as Deputy Sheriff and otherwise; that I personally observed those persons admitted to
the coul'troom from day to day during said trial; that it is
true there was a ripple of laughter during the opening statement of Mr. Weaver, one of defense counsel, when he _undertook to demonstrate, by gesture, how Frank C. Smith had hit
hi1m·elf in the head with a hammer; that Mr. Weaver's mo;.
tions and gestures in striking himself in the head with an
imaginary hammer were faltering and awkward, and that
the laughter referred to was plainly produced by the said
awkwardnnss of his motions and gesures; that I did not hear,
at this stage, or at any other stage of the trial, any
-page 84 ~ hissing, booing, jeering, loud whispering or undertone comment by the audience; that the aforesaid mild laughter, which brought a quick admonition from
the Court, was the only incident of this kind from the time
the trial started until the verdict was rendered; that there
was mild applause in the form of subdued and scattered
clapping of hands immediately ·after the reading of the verdict of the jury by the Clerk, which applause, however, was
negligible iri. comparison with the number of people in the
courtroom; that an adequate staff of officers was in constant
attendance at the trial and that at all times these officers,
including myself, was careful to prevent spectators from
getting· too near the jury box, or otherwise committing any
impropriety; that I personally, on several occasions, moved
persons back when it appeared they were getting too close
to the jury; that neither the Court nor any of the five attorneys representing or a~sistin~ in the representation of
the defendant, jointly indicted with Ralph H. Garner;' ever.
complained about or objected to the handling of the specta..
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tors or their alleged proximity to the jury; that I am certain no spectators were at any time permitted to be or remain nearer Ithe jury box then the nea1·est row of seats outside the rail~ of the bar.; that I am likewise positive there
were nq loud whispering or undertone comments made at any
time by any of the spectators within the hearing of the jury;
that although said trial was attended by a capacity audience,
as aforesaid, there was no atmosphere or display
page 85 } of hostility in the courtroom at any stage of the
trial, and, therefore, in my opinion, the jury trying the case was in no wise affected by any such atmosphere
or anything akin thereto; that I am convinced Grace 1\L Smith
received a fair .and impartial trial by a fair and impartial
jury; and thnt Ralph H. Garner can and will receive a -fair
and impartial trial by a fair and impartial jury if he be tried
in Rockingham County.
Given under my hand this 12th day of April, 1946.
(signed) WILLIAM A. RHODES.
Sub.scribed anff sworn to before me, a Notary Public in
and for ihe County aforesaid, in. the State -0f Virginia, this
12th .day of April, 1946.
I

(signed}

OLA M. HOOVER,
Notary Public.

I, B. L. Kiser, age 43, residing at Dayton, Rockingham
County, Virginia; wher.e I have resided all my life except
for a period of less than one year, whose ,occcpation is that
- of Deputy Sheriff of said ,County, depose and say that I, in
my aforesai4 capacity of Deputy Sheriff, w.as in .constant
attendance at the trial of Grace M. Smi:th heild in the Circuit
Court of said County frrom October 15, 1945, tlwough October
22, 1945, .and .aeting under the express direction of the Court;
that the Circuit Court room in which .said trial was held, the
same having a seating capacity of :approximately
pag'e 86 ~ .212 outside the rails of the bar and with standing
ro:om for perhaps 50 to 75 mo-re persons, was wellfilled during each day of the trial; that· a Deputy Sheriff was
at all times detailed to attend the main doorway to said
eo:lll.rtroom fqr the purpo.se of -pr.eventing .over-crowding .of
the courtroom; that said .courtroom was at no time overcrowded; that those :persons :admitted to the courtroom were
remarkably well-behaved throughout the .course ,of said trial;
that it is true there w.as a :ripple .of laughter .during the open-
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ing statement of ]\fr. Weaver, one of defense counsel, wben
be undertook to demon:st1rare, by :gestures, how Frank C.
.Smith had hit himself in the head with a hammer; that Mr..
Weaver's motions and gestures in striking· himself in the
bead with an imaginary hammer were so faltering and un•certah1 tbat they })roduced laughter which appeared to me
to be entirely spontaneous .and in no wise indicative of any
particular feeling on the JJart of the audience; tha~ I at na
time during the trial heard any hissing, booing, jeering or
loud whispering 01· undertone comments by any spectator pr
·spectators; that the aforesaid laughter., which. brought a
quick admonition from the court, was the only incident of
the kind throughout the trial; that there was mild applause
in the form of subdued and scattered clapping of hands immediately following the reading of the verdict of the jury by
the Clerk, which applause, however, was by only a relatively
·small percentage of those present; that an adequate corps of
officers was constantly in attendance at the trial
p·age 87 } and a.t all times these officers, including myself,
were careful to prevent spectators from getting
too near the jury box, or otherwise committing any impropriety; that I personally, on several occasions, moved .a few
venturesome spectators back outside the rails and .at no time
were any of them perniitte.d to he or remain nearer tlte jury
box than the fir.st row of seats outside the rails ,of the bar;
that neither the Court nor any of the five attorneys representing or assisting in representing the defendant, jointly
indicted with Ralph H. Garner, ever complained about or .objected to the handli~g of the .crowd nor the alleged proximity
to the jury; that I am positive there was no loud whispering
or under.tone -comments made by any spectator or spectators
within the hearing .of the jury; that although said courtroom
was filled to capacity throughout the trial, there was no atmosphere or display of hostility therein ·at any :stage of the
trial, and, therefore, in my opinion, the jury trying the ease
was not and could not have been in any wise affected hy a11y
.atmosphere, conduct, remarks, ,statements or sounds emanating from the courtroom audience; that I am convinced Grace
:M. Smith mceived a fair and impartial trial by -a fair ·and
impartial jury, and that Ralph H. Garner can and will receive a fair and impartial trial by a fair and impartial jury
if he be tried in Rocking·bm ·County; that a fair and impartial jury can be obtained in Rockingham County for the t.rial
of tbe said Garner.
Given under my hand this 12th day of April, 1946.

page 88}

(signed) B. L. KISER.
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SubsQribed and sworn to before me, a Notary Public in
and for the County aforesaid,. in the. State of Vfrginia 1 thiS:
12th day of April,. 1946 ..
,signed) OLA M.. HOOVER,
Notary Public ...
page 89

f .A:FFibiVIT. OF

RALPH H .. "GARNER,. DE-·
.FENDANT ..

Commonwea[th @f Vfrginia,,
County of Rockingham, to-wit::
I, Ralph H. Garner,. being duly swo:m,. deposes· and says:·
. That on the 10th day of Ap:rdl,. 1946,. per the request, of
his attorneys, the Clerk of the. Circuit Court of Rockingham
County, Virginia, issued a summons against Douglas Leach,,
a material witness in the case. of Commonwealth of Virginia v ..
Ralph H. Garner; that the Sheriff's return shows that he was
unable to serve the summons on the said. Douglas Leach because he· could not be found. This deponent does. not know
where the said Leach is,, and although he has endeavored to
locate him, as yet he has not been. able to locate him~ a1~d does
not believe that he· will be able to locate him before April
15th,, the day set for the aforesaid trial; that the said Douglas Leach is a very material witness in this case, and that
t·he said Rali,h H. Garner cannot go to tria:l without him; that
the reason -Why he is a material witness is that he will be
used to testify respecting tfre marks found in the Frank C.
Sniith driveway and in front of the said Smith's home on the
night of and· the mo:rniug following his death; that the said
.
Leach's testimonv will show conclusivelv that no
page 90- ~ car driven by Raiph H. Garner entered the Smith
·
driveway on the night of his death, and will also
directly contradict the testimony of Mrs. David Rhodes, who
was the only witness whose testimony placed the said Garner
anywhere near the said Smith home on the night of the said
Smith's death.. The said Leach is also one of the last peTsons to see the said Smith alive·.
That the said Douglas Leach is a material witness and as
· he cannot be ifound to answer tl1e summons of this Court, and
because the defendant, Ralph H. Garner, cannot go to trial
without the said witness bemg present, to testify, he hereby
:respectfully prays that this Court may grant a continuance
of this cause' until the said witness can be located.
1

(~igned) RALPH H. GARNER

------,
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Subscribed and sworn to before me this 10th day of April,
1946.
·(signed) MAE SHANK
Notary Public.
page 91

~

AFFIDAVIT OF DOUGLAS LEACH.

State of Virginia
County of Rockingham, to-wit:
I, Douglas Leach, having been duly sworn, depose and s~y
that I am 35 years of age and reside near Rawley Springs in
Rockingham County:, Virginia;
That on the evening of ~,ebruary 20, 1945, I called at the
home of Frank Smith at 60 Willow Street in Harrisonburg,
Virginia, between 7 :00 and 7 :15 P. M. for the purpose of getting Marion Towns; that when I arrived at the Smith home
Frank Smith, Grace Smith and Marion Towns were just finishing their evening- meal; th~t. I stayed at the Smith home. talking with the above mentioned parties and Mr. an_d Mrs. Smith
washed the dishes; that after the dishes were washed and
put away we sat in the living room and talked until approximately a quarter of 9 :00 P. M. when ·Marion Towns and I
started' to leave. Frank Smith walked nearly to the door with
us and Mrs. Smith came outside the door with us. As we
started down the sidewalk to mv automobile I noticed a car
drive into the Smith drivewav and then back directlv across
the street into the driveway of the home on the opposite side
of the street. I later learned that Reverend Derrick lived in
the house directly across the street.
I drove Marion Towns to her home in Bridgepage 92 ~ water.,. Rockingham County Virginia which is approximately 8 miles from Harrisonburg. I went
from her home to the restaurant and got a sandwitch.
Between 12 :30 and 1 :00 A. M. that morning Sheriff Sam
Callendar and a Harrisonburg Police Officer came to my home
near Rawley Springs. I_ was asleep and they get me up and
told the "D. A.?' wanted to talk to me. I asked them what
it was all about and they did not tell me. They brought me
to the Harrisonburg Police Station where I was question
by Chief of Police, William J. Kean and Commonwealth's
Attorney, Lawrence H. Hoover, for approximately threefourths of an hour relative to the death of Frank Smith. Later
on in tl!e night Sheriff Callendar the Policeman took me-to the
Smith home in the Sheriff's automobile for the purpose of

I
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checking on the automobile which I had told them ran into
the Smith driveway and backed across the street into the
driveway on the opposite side of the street from the Smith
home just as I was leaving that evening. I had for a number
of years been a tire salesman, having formerly been district
manager for Sears Roebuck in their tire department. ,viien
we got to the Smith home Sheriff Callendar and the Police ..
man had flashlights and an automobile tire track was visible
in the Smith driveway where, at the bottom of the driveway,
it had run through some cinders and up into the drive and
then went back across the street leaving a black imprint of
the tire bac~ across the street into the driveway of Revert?nd
Derrick. The tire marks looked like an old Goodpage 93 ~ year. The car backed straight back across the
street and we could see the marked of two tires.
vVo then checked the tracks in front of the Smith home in the
mud and fotj.nd the tracks which had been made by my automobile and the tracks of tires which showed 7 ribs in the
tire., it being plain that it was a tire with a Firestone tread.
We then went back to the police station.
Later on in the night the officers decided to go to check
the tires on ,an automobile owned bv a man bv the name of
Gaines. Sheriff Callendar took me.. with him •to the Gaines
home on Wolfe Street and Gaines automobile was parked in
his driveway. Sheriff Callendar looked at these tires and
stated that they had the same tread marks as those in front
of the Smith home. While we were there two Harrisonburg
policemen drove up. One of them was Everett Martin and I
don't know the other one's name. They then took me back to
t.he police station .and Sheriff Callendar took me to my home
at Rawley Springs at about 4 :30 A. M.
,
I was requested to report to the police station that morning at 10 :30 ;which I did and Chief William J. Kean and Sergeant Everett Martin of the police department took me to the
Smith home.! I pointed out to these officers the tire tracks in
the Smith drivcway made by an automobile which had pulled
into the Smith driveway on a 45 degree angle approximately
10 feet and had then backed across into the Reverend Derrick's driveway. There were no other tracks which
page 94 ~ had crossed these tracks in the Smith driveway.
I did not make these facts relative to the tire
marks known to the attorneys for Mrs. Grace Smith or the
attorneys for Ralph· Garner or· to l\frs. Smith or to Ralph
Garner until after Mrs. Grace Smith was tried in the Circuit
Court of Rockingham County, Virginia, as none of the attorneys asked me anything· concerning the ~ame and for the further reason that I had been placed under $500.00 bond by the
1
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Commonwealth to appear as a material witness foJ.~ the Com. monwealth hut the case was tried .and I w.as never called as a
witness.
It was apparent fr.om .the physical facts there present that
the Reverend Derrick '.s car w.as the last car that drove inta
the Smith .driveway that night.
Dated thi~, the 9th day of February., 1946.

Subscribed and sworn to before me, a notary public in ~nd
:for the county .and .state .aforesaid on this the ... ~ day of
.February, 1946.
..

................................. .
Notary Public

My commission expires : . . . . . . . . .. . .. .. . .. . . .. ·
})age 95 } ORDER OF COURT ENTERED ON APRIL t5,
H}46.
This day came the attorney for the commonwealth, and the
.accused, Ralph H. Garner, came in person pursuant to his
recognizance; and from persons summoned by the sheriff un:der a writ of venire facias, forty-six· were examined by the
court and twenty thereof were found duly qualified and free
from exception; whereupon, a list containing the names of
said twenty persons was handed to the attorneys for the commonwealth and to the accused, who each alternately struck
from said list the names of four persons, the remaining twelve,
namely: Harry D. Spitzer, A. W. Earman, Glenn Glass, Dailey
Park, R. L. Painter, E. E. Armentrout, Harmon D. Moyers,
C. J. Benning·ton, Mark Bowers, Chas. .A.. Burtner, M. L.
Brown, Jr., and C. M. Dovel, selected as aforesaid to con'Stitute the jury, were sworn to well an·d truly try and true
deliverance make between the commonwealth and the prisoner
at the bar and a true verdict render according to the evidence.
And thereupon, pursuant to Section 4902b of the Code of Virginia, the court directed the selection of two additional jurors,
to be known as "alternate jurors" and from persons summoned under the writ of venire f adas aforesaid, nine persons
were examined by the court, and four thereof being found
duly qualified and free from excElption, a list containing the
names of said four persons was handed to the attorneys ft>r
the commonwealth and to the .accused, who each alternately
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.struck therefrom the name o.f one pe:r;son, and the
page. 96 ~ remaining two,. namely,. J .. Wilson. Lee and Herman Scott,. were sworn to well and truly try and
time deliverance make 'between the commonwealth and the:
prison.er at the bar and a time verdict render according to
the evidence. .And. thereupon, S .. H. Callendar,. Sheriff.: and
B. L .. Kiser,. W .. .A. Rhodes,, a:nd Clarence L. Neff1 deputies,,
were sworn:,. to well and truly,, during this trial, and to the.
best of theit -ability,.keep this jury,. and neither speak to. them,,
nor suffer· any other person to speak to them, touching any
matter :r:ela.1iive tQ this trial;. and thereupon this court is ad. jour:ned .until fomorr.ow m0crning at nine-thirty o'clock. .And
the said jury was placed in the charge of the- officeTs aferesaid~
·
1

ORDER' OF .APR]L 16,. 1946.
This day came aga.in. the. attorney·f0r the, commonwealth.,,
and the accused, Ralph H. Garner, came in person pursuant to
his recGguiza11ce; and the jury impanelled and sworn ior the
trial of this case came pursuant. to adjournment and in ch.arge
of the officers of this Court. .And the said jury having received the cltarge of the cgurt and having· heard the- opening
statements qf counsel and ha.ving heard a portion of the evidence, were adjourned until tomorrow morning at nine-thirty

Q'clock..

page 97 ~

·

ORDER OF .APRIL 171 1946'..

This day eame again the attorney for the commonwealth,,
and the accused, Ralph H: Garner, came in person pursuant
to his reco~nizance, and the jury impanelled and sworn for the
trial of this case came puuuant to adjournment in charge of
the officers qf this. court; and thereupon the attorney ·for. the
commonwealth moved that the jury visit the scene of the alleged _crime, !which mQtion was supported by counsel for the
Mdused, and which motion was granted by the court; and
th:ereupon tllis court recessed for said purpqse, and the judge
of this court!, together with. the jnry and alternate jurors in
charge of the. o~cers of this conrt; the defendant, the attorney ior the commonwealth and also T. Warren Messick,. of
counsel for the accused, went to the residence known as number sixty Willow Street, in the City of Harrisonburg, Virgjnia, and inspected the said scene of the alleged-crime. And
having returned to the courtroom to resume the trial of this
case, and having heard .a further portion of the evidence,
thereupon the ·court adjourned until tomorrow morning at
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nine-thirty o'cloek. And the said jury was placed in the
charge of the officers aforesaid.
page 98
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ORDER OF APRIL 18, 1946.

This day came again the attorney for the commonwealth,
and the accused, Ralph H. Garner,, came in person pursuant to
his recognizance, and the jury impanelled and sworn for the
trial of this case came pursuant to adjournment and in charge
of the officers of this court; and having heard a further portion of the evidence, were adjourned until tomorrow morning
at nine-thirty o'clock.

ORDER OF APRIL 19, 1946.
This day came again the attorney for the commonwealth,
and the accused, Ralph H. Garner, came in person pursuant to
his recognizance ; and the jury impanelled and sworn for the
trial of this case came pursuant to adjournment; and having
heard a further portion of the evidence, were adjourned until
tomorrow morning at nine-thirty o'~lock.

ORDER OF APRIL 20, 1946.
This day came again the attorney for the commonwealth,
and the accused, Ralph H. Garner, came in person pursuant to
his recognizance ; and the jury impanelled and sworn for the
trial of this case came pursuant to adjournment; and having
completed the evidence on behalf of the commonwealth, thereupon., the defendant, by counsel, moved to strike
page 99 ~ the evidence on behalf of the commonwealth, which
motion the court overruled, to which action of the ·
court in overruling said motion the defendant by counsel excepted. And having heard a portion of the evidence on behalf of the defendant, this court ·is adjourned until Monday
morning· next at nine-thirty o'clock; and the said jury is placed
in charge of the officers of this court. ·

ORDER OF APRIL 22, 1946.
This day came ag·ain the attorney for the commonwealth,
and the accused, Ralph H. Garner, came in perRon pursuant to
his recognizance, and the jury impanelled and sworn for the
trial of this case came pursuant to adjournment and in charge
. of the officers of this ~ourt; and having heard a further portion of the evidence, were adjourned until tomorrow morning
at nine-thirty o'clock.
.
.
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ORDER OF APRIL 23, 1946.
This day came again the attorney for the commonwealth,
and the accused, Ralph H. Garner, came in person pursuant to
his recognizance ; and the jury impanelled and sworn· for the
trial of this case came pursuant to adjournment; and having
completed the hearing of the evidence, were adjourned until
tomorrow morning at nine-thirty o'clock.
page 100

~

ORDER OF APRIL 24, 1946.

This day came again the attorney for the Common wealth,
and the accused, Ralph H. Garner, came in person pursuant to
his recognizance; and the jury impanelled and sworn for the
trial of this case came pursuant to adjournment in charge of
the officers of this Court. And the jury having received the
instructions of the court, and having heard the argument of
counsel, was directed to ,retire to the jury room; and thereupon, the two alternate. jurors heretofore impanelled and
sworn according to the provisions of the statute were dismissed; and \the regular jury retired to the jury room to consider its verdict, and after some time they came again into
court, and being asked by the Clerk whether they had agreed
upon a verdict, replied, through and by the juror, E. E. Armentrout, that they had, and, thereupon, the accused, Ralph
H. _Garner, was directed by the Clerk to stand and the Clerk
directed the 1jury to look upon the prisoner and say whether
they found him guilty or not guilty; wher~upon, the jury,
through and rby the juror, E. E. Armentrout, replied ''Guilty''
and handed Ito the Clerk the indictment, instructions, and a
white piece of paper upon which were written the following
· words: "We, the jury find Ralph H. Garner guilty of murder in the second degree & sentence him .to twenty years in
the penitentiary,'' which words the Clerk read aloud to the
jury; whereupon, it being called to the attention
page 101 ~ of the Court that the aforementioned words were
defective in form, the Clerk proceeded to write
upon the same paper a form of verdict correcting the technical
defects which at that time had been called to the attention of
the court; and it then being further called to the attention
of the court that said words upon the aforementioned paper
were not signed by a foreman of the jury, the Court inquired
of the jury if by the aforementioned ·words it was the intention of the jury to find the accused~ guilty of murder in the
second degree and fix his· punis~ent nt confinement in the .
penitentiary for a term of twenty years; and the jury unanimously replying in the affirmative; the Court directed the jury
1

··,
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to return to their room and write upon the back of the indict.ment their verdict which should first state whether thev found
the accused guilty or not guilty and if they found him guilty,
they should in their verdict 80 state, together with the degree
,of mm·der of which they found him guilty, and fix his punishment at such time as they mig·ht determine within the limits
,set forth in the instructions; thereupon, the jury retired to
their room .and after some time returned into court and the
·Clerk of the court asked the jury if they had agreed upon
a verdict, to which the jury replied through its foreman, E. E .
.Armentrout, that they had; thereupon, the Clerk directed
the accused to stand and admonished the jury in the follow. ing words, to-wit: "Gentlemen of the jury, look upon the
· J>risoner and state whether he is guilty or not g11ilty ", to
which the :jury, through its foreman, E. E. Arpage 102 } mentrout, replied "guilty"; thereupon, the said
foreman, E. E. Armentrout, handed to the Clerk ·
the indictment in this case upon the back of which was written the following verdict, to-wit: ''We, the jury, find the
·defendant, Ralph H. Garner, guilty as charged in the indictment, of murder in the second degree, and fix his punishment
at twenty years confinement in the penitentiaTy. E. E. Armentrout, Foreman;" thereupon., at the request of the attor·neys for the Commonwealth the Clerk was directed by the
Court to poll the jury, which was accordingly done and each .
:and every juror replied: '' That is my verdict''; thereupon,
the said verdict, written on the back of the indictment, was re-ceived and accepted by the Court as the verdict of the jury.
And thereupon, the defencl ant, by counsel, moved the Court
i:o set aside the verdict of the jury and awarcl him a new trial,
·and further moved the Court to set aside the verdict of the
jury ancl enter a final judgment of dismissal upon the followlng grounds: (1) That the Court should have granted a
-change of venue as it is impossible to obtain a fair and iml)artial trial in Rockingham County, or to obtain a fair and
impartial jury. (2) That the Court made certain rulings that
affected the rights of the defendant in his absence in violation of his constitutional rights: as shown by previous orders
'Of this Court. (3) That the Court, over the objection of the
defendant, accepted for jury service jurors who were preju- ·
-diced in this case as shown by their te~;timony on the vpir dire,
and, likewise over the objection and exception of
J.l'age 103} the defendant accepted as jurors certai.n persons
who, on their voir dire, testified that they thought
and believed that which the Commonwealth had tbe burden
of proving, namely, that Frank C. Smith was murdered. {4)
That the Court, over the objection and exception of the de-
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fendant, refused to require Commonwealth witness, Mi.·S"~
David Rhodesr to submit to tests. in. the presence of the Court
and jury, td determine if it was humanly or physically pos-·
sibl for heri to recognize tpe driver of. a vehicle on Willow
Street under conditions like or similar to those. shown to have
existed on February 20,.1945.. (5) That the. Cou:rt erred, over
the objection and exception of the defendant,. in failing and
~efusing to take the jury to the Rhodes home and to. permit
them t(;> stand where the Rhodes woman said that she stood
and let the jury see. for themselves. that her testimony dealing
with the recognition of Ralph. H .. Garner was not physically
or humanly pos.sible. (.6) i,hat the. Court erred, over the ob-·
jection and the. exception of the defendant, in refusing to
permit Dr. Bye:rs, .the coron~r of Rockingham Comity, totes-··
tify that in. his. opinion the hammer introduced in evidence
caused the wound on the bead of Frank C. Smith.. And like• wise erred in failing and refusing to permit Dr.. F. L. Byers)'
the coroner of Rockingham County, to testify that in his
opinion th~ ring of Ralph H. Garner did not cause such wound ..
The Court likewise erred in striking the evidence, over the
0bjection and exception of the defendant and upon motion
of the attorney for the Commonwealth, of Dr. F.
page 104 ~ L .. Byers that the wound of Frank C. Smith's head
was called by the hammer,. or, in his opinion, was
so caused. (7) The Court erred, over the objection and exception of the defendant, in permitting the. special prosecutor
for the Commonwealth to cross-examine Dr. F .. L. Byers. And
likewise erred in permitting the attorneys for the Commonwealth to cross-examine various and sundry of their witnesses, as shown by the record in this case. (8) The Court
erred in failing and refusing to strike the evidence of the
Commonwealth at the conclusion of all evidence in the case
upon the ground that there was no evidence to establish beyond a reasonable doubt that. Frank C. Smith met his death
by criminal agency~ or that the defendant was identified as a
participant therein. At the time that the motion was made,
the Court was of the opinion that the evidence should be
struck and so stated in the record, a true and correct copy
of the stenographic report of the Court's statement being
· filed herewith as a part of this motion. (9) The Court erred
in faili~g to strike the evidence of the Commonwealth npon
the ground that the only evidence whicll in any way tended to
show that the defendant was on Willow Street
the night
0£ the death of Frank C. Smith was tbe testimony of J\frs.
David Rhodes, and that such testimony was cleariy demonstrated ·by unimpeachable testimony to be incredible and so
contrary to human experience that it could not used as a basis

on
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for a verdict of guilty. Furthermore, such testimony was
conclusively shown by unimpeachable. disinterpag·e 105 ~ estecl witnesses to be not only incredible and contrary to human experience but to be physically
and humanly impossible. (10) The Court erred, over the objection and exception of the defendant, in permitting the witness Cash to give expert opinions on matters when the witness admitted that he was µot an expert on such matters.
(11) The Court erred in permitting the attorney for the Commonwealth to cross-examine, ask leading and suggestive ques.. ticins of the witness Cash. (12) The Court erred, over the
object~on and ·exception of the defendant, in permitting cer. .
tain police officers to testify as to what Grace M. Smith told.
them on the night bf February 20, 1945, such testimony being
inadmissible, hearsay,, and prejudicial to the rights of the
defendant. (13) The Court erred in permitting the witness
Mclnturff, over the objection and exception of the defendant,
to testify as to certain conversations he had with Frank C.
Smith in which Frank C. Smith told him certain things that he
believed or suspected that Grace M. Smith wa·s doing·. Such evidence was in violation of the hearsay rule and was highly
prejudicial to the defendant before the jury. (14) The Court
erred in failing and refusing to grant a continuance of the
case on account of the absence of certain malerial witnesses,
and especially the witness Leach whose affidavit filed in support of the motion for the continuance showed conclusively
that no automobile entered the Smith driveway after Reverend
Derrick's car entered such driveway at approximately nine
o'clock on the night of February 20, 1945. Espepage 106 ~ cially is this true in view of the fact that the witness Leach was held under bond in the sum of
$500 as a material witness for the Commonwealth; and especially is this true in view of the conflicting evidence of the
officers of the law as to what took place in regard to the
examination for tire tracks in the Smith drivewav and in
front of the Smith home on the night of February .. 20, 1945.
(15) The Court erred in giving, at the instance of the Com·
monwealth, certain highly prejudicial instructions, especially
instruction 6 wherein the jury were permitted to go in the
realm of conjecture and speculation to find that Frank C.
Smith was in a dazed and unconscious condition when the
evidence showed absolutelv to the contrarv and there was not
one. word of evidence to support any such imagination that
existed in the minds of the attorneys for the Commonwealth
when they drew the instruction. The Court likewise erred in
other statements contained in the instruction that were entirely without evidence to support them, and permitted the
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jury to wander into the field of ~peculation and. conjecture
and suggested to the jury that they could find facts which
were not supported by the evidence and did not exist. (16)
The Court erred in giving instruction 1 at the instance of the
Commonwealth for the reason that there was not evidence of
murder in any degree. And especially did the Court err in
submit~ing to the jury the issue of murder in the first degree,
under the authority of the Roark case, 182 Va. 244. (17) T~e
Court erred in giving., at the instance of the Compage 107 ~ n:ionwealth, instruction No. 9. Such instruction
does not state any correct principle of law and .
has absolutely no_ application to_ a case of circumstantial evidence and is[ in direct conflict with Instruction J given at the
i_nstance of the _defendant and which the attorneys £or the
Commonwealth :finally admitted was the law. (18) The Court
erred in submitting the issue of guilt or innocence of murder
to the jury for the. reason that there is no evidence to show
that Frank C. Smith came to his death as a result of criminal
agency. On the contrary" it is conclusively established by the
evidence that Frank C. Smith was in such .a distressed mental
condition, suffered such violent and .turbulent emotions of
mind; that he committed suicide. All the material physical
facts established by the evidence _point to but one conclusion
and that is that-he did commit suicide. There can he no conviction where the circumstances established bv the evidence
are consistent with the theory of suicide. The.. circumstances
establisheq by the evidence, the uncontradicted material physical facts, have been stated to the Court on the motion to
strike the evidence and are incorporated herein by re£erence
to the motion to strike the evidence. (19) That th<:' Court
erred, over the objection and the exception of the defendant,
in £ailing td instruct the jurv to disreg·ard certain highlv
prejudicial a nd inflammatory remarks made by the attorney
for the Con#nonwealth in the course of their argument to
the jury, wh1c4 argument was not_ supported by any evidence.
(20) The Court erred in failing and refusing to
page 108 ~ require the ·_attorneys for the Commonwealth to
perform their duty to protect the innocent as well
as to prosecute the guilty in that the Court failed and refused
to require the attorn~ys for the Commonwealth to produce
evidence of tests to be made by the witness, Mrs. David
Rhodes; to determine if it was physically or humanly possible
for her to identify the driver of any vehicle proceedingi on
·wmow Street or stopped on Willow Street under conditions
~hown to have existed on the night of February 20! 1945. (21)
The Court erred in permitting the sperial prosecutor for the
Commonweal'th to make an additional argument and suggest
1
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to the jury their verdict after the jury had retired to the room·
to consider of their verdict .and came back into court with-0ut a proper verdict. The jury wer~ lmder the direction and
.control of the Court and none of the attorn~ys had the right
to make any further argument. After such argument was
made in. the presence of the jury by the attorneys for the
prosecution, the Court should have declared a mistrial and
.discharged the jury. The Court should likewise have de,clared a mistrial and discharged the jury because the examination of the prospective jurors by the attorney for the
commonwealth, on their voir dire, clearlv demonstrated that
the attorney for the commonwealth s9ug1:lt to obtain not impartial and ·fair jurors but sought to obtain jurors who
thought and believed that which the Commonwealth bad the
burden of proving. An examination of the examination of
the prospective jurors by the attorney for the
·page _109 ~·Commonwealth will reveal that such is a fact. The
·
Court accepted jurors that were. examined by the
:attorney for the Commonwealth when the testimony of the
jurors given on their voir dire· showed that they were preju-diced and that they believed that wllich the Commonwealth
had the burden of proving. The conduct of the attorneys for
the-prosecution was such ~hat a fair ancl impartial jury could
not have been obtained and a fair and impartial trial had of
a serious charge. (22) The Court erred in failing and refusing to give., at the instance of the defendant, instruction L on
the ground that it correctly stated the law a~ laid down by
-our Supreme Court in Ferguson v. Vir,qinia Tractor Compa11/!}
and was especially applicable to the evidence in this case in
view of the impossible testimony of Mrs. David Rhodes as to
her recognition of the defendant and in view of the· unimpeached disinterested testimony of witnesses that under the
conditions existing on Willow Street it was impossible to
recognize the driver or occupants of a vehicle, that it was
impossible to determine whether such driver or occupants
were male or female., black or white. The instructions under
such stated facts had peculiar application to this case and
-should have been granted. While the instruction tells the jury
that it is common lmowled~e, it is a well known fact that a
lot of people have to be told.what is common knowledge before
they understand it. (23) The defendant likewise moves the
Court to set aside the verdict of the jriry and discharge him
from custody upon the ground that he is innocent
page 110 } of the charge a~minst him nnd the evidence clearly
demonstrates tl1at he is innocent. And the defendant, by counsel, having reauested that sentence be deferred and that they be allowed thirty (30) days from this
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date in o~der that the evidence might be transcribed, t<J} oe
presented when the a:fo.resaid motion is. a:r:gued, tlle Court
the.reupo:u took the motion. under coD.Sideration for thirty
(,30.) days. from this date~ and the Court being of. the opiniou
that additional bail should be :i:equired of the de.fendant, thereupon,. the said Ralph H .. Garner, with E. L .. Klingstein as his
surety, who justified to his sufficiency,: entered into and ac.kn.owledged a bo:nd in the penalty of Twenty Thousand Dollars ($20,000.00)~ conditioned and payable for th<a personal
appearance .of 'the safol Ralph H. Garner before. thiS: Court
thirty {30) €lays from this date-, and at such othe1.. time o·r
times to which this case may be continued or furthe~ heard,.
and before any court vr judge he.reafter having or holding
any proceedings in connection with this case, and then and
there answer the commonwealth of Virginia concerning this
case until tJae same is finally disposed of or is d~clared void
by or.der of :a competent Court .. And the said Ralph H. Gar;..
ner is released on the recQ.g-niza:nce aforesaid.
1

page 111 ~

ORDER OF MAY 24, 1946.

This- day came the attorney for the commonwealth and the
said Ralph H. Garner came in per~on pursuant to his recognizance and by counseL And thereupon, on motion of the defendants, b~ counsel, further consideration of the motion entered at. a former dav of the term to set aside the verdict of
the jnry, etc., is continued until the 10th day of ,June next
in order to allow addiHona:l time for completi!.1$ tl1e transcript.
o:f the recard herein. And the said Ralph .ti. Garner is released on h~s recognizance aforesaid, to appear before this
Court on J u~e 10 next.
1

ORDER OF JUNE 10, 194~..
This day eame the attorney for the commonwealth, and the
said Ralph H. Garner came in person pursuant to his recognizance and: by counsel. And thereupon., on motion of the
defendant, by counsel, further consideration of the motion
entered at a former• day of the term to set aside the verdict
of th~· jury, etc., is continued until Wednesday. next, June 12,
in.order to allow a~di~ional time fo: completing the transcript
of the record herem. And the said Ralph H. Garner is released on his recognizance aforesaid to appear before this
court on June 12 next.
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ORDER OF JUNE 12, -1946.

This day came the attorney for the commonwealth, and the
said Ralph H. Garner came in person pursuant to his recognizance, and by counsel. And the Court having duly consid,..
ered the motion made by the defendant at a former. ~ay of
this term to set aside the verdict of the jury on grounds here~
tof ore assigned as set forth in the order of this court entered
on the 24th day of April, 1946; doth overrule said motion, to
;which action of the court in overruling said motion of the
defendant, the defendant, by counsel, excepted. And it being
inquired of the said Ralph H. Garner if anything he had or
knew to say why the Court should not pronounce sentence on
him in accordance with the verdict of the jury rendered on
_the 24th day of April, 1946, and nothing being o:fferecl or alleged. in delay of sentence, it is therefore considered by the
. Court that the commonwealth recover of the said Ralph H.
Garner the costs incident to this prosecution, imd that he be
confined in the Penitentiary of this state at hard labor for
the term of twenty years unless sooner released by operation
of law. And the defendant, by counsel, having moved that"
execution of this sentence be suspended in or<ler to allow him
time to apply ·to the Supreme Court of .Appeals of Virginia
for a writ of error and su·persedeas to the judgment of thi~
Court, said motion was granted by the court; and thereupon, .
execution of this sentence is hereby suspended for a period
of sixty (60) days from thi.s date in order that
pag~ 113 ~ the defendant may apply to the Supreme Court
·
of Appeals of Virginia for a writ of error and
supe'rsellea,s. And the said Ralph H. Garner is released on
his recognizance aforesaid, to appear before _this Court at. the
expiration of the 60-day period aforesaid, to-wit, on .August
9,1946.
( Continued to Volume II.)
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CERTIFICATE NO. 1.

The following evidence on behalf of the plaintiff and defe:ndant respectively, as hereinafter denoted, is all the evidence which was introduced at the trial of this case at the
April Term, 1946, of the Circuit Court of Rockingham County.
Motions and objections, rulings· and exceptions to the rulings
of the Gourt were made during the progress of the trial as
herein set forth in this Certificate.
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ln the Circuit Court of llockingham County. April Term.
Commonwealth of Virginia, Plaintiff,

~.

Ralph H. Garner, Defendant

Harrisonburg, Virginia,
April 16, 16, 17, 18, 19, 20, 22, 23, and 24, 1946.

B·efore Judge II. W. Bertram, and a jury.
I

Appearances~ Mr. Lawrence It. Hoover (Harrisonburg,
Virginia), Com'.ntonwealth' s Attorney, and Mr. William T.
Spe1icet~ J"rl, (Lynchburg, Virginia), Att-0rney at Law, as~\stlng, ·£or ~he (,o·mmonw~~lth." Mt. Charle~ ~.}lammer and
Mr. Glenn W. Rt\ebush (Harr1sonburg, V1r~;mrn), and Mr.
~\ Warren~ ¥ess~ck (Roanoke, Virginia), Attorneys at Law,
for the defendant.
I

page 116
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(The Court was convened for the trial of this
ca:s·e at 9:40 o'clock a. m., on Mond,ay, April 15,

1946.)

In Chambers.
Present: ·The Court, .ail ctmnsel £or the respecti've parties,
·

and the defendant in perso·n.

After disc1:1ssion by co·unsel for tbe Commonw~alth ·and the
defendant, tt was ttg·reed that the jury be locked ·up -during
the trial of this case.
The Court: Do you want to make some motions in here?
Mr. Messick: Yes, si,r, I do, Judge. I have been expecting to hear from Mr. Hoover and Mr. Spencer about tlie ques~ion as to whether or .n?'t ~e ~re g~i~ t.o postpone this ca~e
m order that I can go to tbe Court or Appeals; postpone 1t
to same .later cl.ate in ,the term.
~r. :~penc~r: :Mr. Etoove.r., yo~ answer that.
M.t. Hoover: You-r E:onor, we hav.e not been able to come
around to tJiat poiut- of view so as to be able .to agree to ·a
~o~.tinuailce c;m that account._ I thi~k our position was pretty
fully stated fin 'that connection Friday when we ·ha~ a con:ference1 concerning that matter. And fosa"far as the Com-

Ralph H. Uarne1· v. Commonwealth of Virginia

13l

monwealth is concerned, there has .been no change in its motion-in its position since that time.
Mr. Spencer~ I think it might be fair to «excuse ourselves
fo this extent, because I deem ~t to be rather unusual, as Mr.
Messick has saic"\, to :0bject to counsel being ex:page 117 } cused or a case being carr~d o~r in order to en..
·able counsel to be present m the Supreme Cour.t.
.As I understand tl:ie rule, I think Mr. Messick agrees with
me, that the rule is where there is ,other competent counsel,
it is no grounds for ·continuance and we did make ·some ef•
fort to find out if it w-0uld be possible to obtain some of. t!h<ise
witnesses, who come from a .distance, in the following week,
.and Mr . .Hoover has :ad¥i8'ed that Dr. Cash ieouldn 't ibe here
at all the following w.eek. Hee has some prior engagement
which will take him away frwn Charl0ttesvme. Isn't that
right, .Mr. H-0ov,ed .
·•
Mr. Hoover: That's rig11t.
.
Mr. Spencer: Under those ,circumstances, we think .that :a
'continuance .of this -case will be ·a •continuance nntil ·probably
.June. There wouldn't be any way we could get to trial befor.e
June. We, the refore, in the best judgment that w,e have in
behalf of the Commonwealth .and the -Commonwealth·~s case,
we don't :feel that we ou,ght fo 13,gree to a continuance, but, •.on
the other hand, to insist on .a trial inasmuch as there is, in
this .case, ·competent counsel which would permit. Mr. Mes..
·sick to go to the Supreme Court and .argue his .case, ·and
contr.a an outstanding ,associate with him":""""!Sena-tox Leonar.d
Muse of Roanoke-in the cas·e pending. before the Court of
Appeals. ·Ther.efor.e, we would feel .<iluty 'bound to insist .on·
-the trial.
]\fr. Messick-: I want to put my motion in nhe :recol'd ,sp
.ev.ei:y:bci4y will understand it, if ~@:m.r Honor
page ns J ·please.
.
lf-r. ~pen-cer,: I want to :ask, of .conr.se, rthat it
l1e put in the record, too.
1'Ir. Messick: At the Feb;rnacy term of this Cour.t, we were
r.ea~y for the trial of this ·case. The Commonwealth asked
for a confinuance 'On the ground of the .absenc.e of a witness ..
That confinuance was .g-ranted. This cas.e .,was i;hen set for
,trial, by .agreement of couns·e1, for :today, at :thait time. None .
of us knew or anticipated that the Supreme Court .of this
State w.o.uld convene today in Richmand when this case :was
'S'Ct. I maae. all of my engag·ements .f.or .the purpo:se :of coming ·here to .try this case today. As soon as I learned .that
the S~preme .Court .of .this >State ·i\Vouild ·be . in isession on iih·e
15t11 .of :this ,month, .app~oximately fifteen days .ago, [ imme.-

:{3g

S'uprcme- Court of Appears of' Virginfa

diately advised l\th. :Reub.ush and Mr.. Ruebush advised 'the
attorneys for the Commonweslth and, as: I understand, Your
Honor was advised, asked for- a postponement of this case
fu ~nrder- th:at I might appear. in the. Supre-me Colllrt of thaState to S;ttend to the business that I had there. I was inform~d, Friday a week· ago, that they wouldn ''t agree to· it
l>eing "~tpQned a:ad postponement. of it was denied. I as.ked'.
that too case; be postponed to any date that was convement
to the atto:r:neys for the Commo·nwealth a:nd convenient t9'
· this Court. .And I :now say that I am available for the triaI
ef this case immediately after arguing the Ri'll,g v .. Ring in
.
the Court of Appeals. of Virginia, although I have
page lHJ ~ another case there. When I learned tnat a postponement was denied, I took the matter up with
the Clerk of the, Supreme Conrt, Mr. M. B. Watts, and tried
to get my cases in the Court of Appeals laid over to· the latter
part of the ·term, which. will be around the 24th or 25th of
this month. One case is· laid over to that time. The other
ease would have been laid over, provided it was agreeable
to ::M:r. Hazelgrove, Mr .. W. P. Hazelgrove, who represents
the defendant in error in the Ring case. I got in touch with
Mr. Hazelg~ove and be has set aside the 17th and 18th of'
this month for the. purpose of arguing the Ring case in the
Court of Appeals. Now the. entire week of next week, and
possibly ~onger, Mr.. Hazelgrove has to be in Washington
before the ¥ational Labo1~ .Relations Board. He, therefore,.
could. not a~ee to .the Ring case going over to the latter part
of the term and it will be· reached, as I understand it, either
on the 17th
18th of this month in Richmond, Virginia, be1..
fore the co,1rt of Appeals. That means simply this, Your . ·
];Iohor, that "~f we have to go into the trial of this case today,.
if it can :p.ot(be postponed until after I have argued the Ring
case in the Court of Appeals, that I have to either give up
this case or g.ive up the Ring case. I can't be two places at
the same time. Now it is true ther·e 's competent counsel in
th~ .Ring case .. Now it is. true that th..ere's competent counsel m this case. In the Rmg case, I tried to get out of arguing the case, tried to get my client to relieve me
page 120 ~ on account of' the competent counsel. Counsel
.,
;epresent~ng l\fr. Ring is perfectly capable of
handling this case without me. But it so happens that the
Rings are clients of mine and they are friends of mine and
they insisted on me arguing the case. I was employed in the
case for the purpose of taking it to the Supreme Cou.rt of
Appeals, I wrote the brief in the matter. Now it does look
to me like when I didn't know anything about the Court of

or
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Appeals of Virginia was going· to convene on the 15th of
this mouth, and as soon as I learned it I advised these gentlemen over fifteen days ago of that fact and asked that this
case be merely laid over to some future date of this term or
postponed a few days in order for me to attend to my business in the Court of Appeals, that I should be extended that
courtesy, and I'm asking £or a postponement of it on that
~~&

.

Mr. Spencer: Are you through, Mr. Messick?
Mr. Messick: Yes, sir.
. The Court: Have you anything to say?
Mr. Spencer: I'd like to state this for the record: That
this is a homicide case on a charge of murder, and the homicide, if any, occurred on the 20th day of February, 1945; that
from that date to this, the Commonwealth has never asked
for any continuance excepting only in one instance, ref erred
to by counsel for the defendant, that being on February 18,
1946. On the other hand, the attorneys for the
pag·e 121 ~ Commonwealth have pressed for trial for nearly
a year and the case has repeatedly been continued at the instance of the defendant, Grace Smith, as will
appear from the record in the .case of Commonwealth v. Grace
M. Smith. That in the instance referred to, the continuance
on ]tebruary 18, 194.6, was because of the absence and inability of one Janie Williams, who was deemed to be an outstanding witness for the Commonwealth and who had been
properly summonsed and who had had an emergency- operation a day or two before the case was called, as was evidenced to the Court by a letter from the doctor, and unchallenged. At that time, the case was set, as has been all
of the other continuances, after seeking to suit the convenience
of the Court-the Judge thereof also presiding over the Circuit Court of Page County, which eliminated the possibility
of trying· at certain times; the attorney assisting the attorney for the Commonwealth alsu is Commonwealth's Attorney for the City of Lynchburg and which court convenes
on the first Monday in each month, excepting the month of
August, with a criminal docket that will last at least two
weeks each month, and it has been with great difficulty that
the case has been set from time to time to enable all of the
parties to be here. In the setting of the case on February
18, the assistant attorney for the Commonwealth offered to
try the case at any date ther~after, disregarding his own
court, in the hope tliat in his own court the prepage 122 ~ siding judg·e would permit him to be present here
·
despite the fact that it might seriously upset the
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docket of ithe Corporation Court of the 9ity of Lynchburg, and :the calendar . was there examme.d and Mr.
Messick had very many engagements, all of which tended to
put the case over until April. In each continuance, it has
been necessary to continue at least two months to get the
parties together.
.
.
.
As we understand the situation now, Mr. Messick at first
represented that in the case of Oommon!Wealth v. Glasgow'---let me see---'Audrey and Marie Glassgow, in th~ Corporation
Court of the City of Lynchburg, would be heard at this term
of Court and that his presence there was necessary; that the
question there raised has been fully set up in the briefs and
is one arising from an unfortunate wording of sundry statutes and we believe would require no considerable dissertation before the Supreme Court. In that case, Mr." Messick
has_ assistant and able counsel, to my own certain knowledge.
In the ca~e of Ring v. Ring, I also have enjoyed a very close
friendship with this family and it is with extreme regret
that I would anywise ask the Court to try this case thereby
preventing Mr. Messick from appearing. But I also know
that this is a matter of divorce and involves no more than
question of money and is a situation which has existed as
much as perhaps three years. In. that case, Mr. Leonard
Muse, an able attorney from Roanoke, represented the plaintiff in error throughout the trial and is thorou~·hly
page 123 ~ familiar with the case in all of its aspects. Certain he is, by reputation, competent to fully present the matter to the Supreme Court.
.
In addition to this fact, the Supreme Court will convene
again in June and it means, in that instance, a matter of six
weeks' delay in the presentation which may or may not result in expediting the cause.
As we understand the rule, where there is competent counsel in a case, in any court, who is familiar with the case and
able to present it fairly, the fact that other counsel can not
be present is no grounds for continuance. It is no matter of
discourtesy to Mr. Messick, but, on the other hand, the difficulties of the instant case-in the instant. case witnesses
have to be brought from Georgia, from Washington, D. C.,
and other places outside of Harrisonburg and Rockingham
County. We had hoped that there would be some possibility
of acceding to Mr. Messick's request and putting the case
over to the ensuing week-that is to say the week of April
22-but we :find that Dr. James R. Cash, the head .pathologist
at the University of Virginia, who performed the postmortem
I

a
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· <examination on the body of Frank C. Smith, and who is a
man of outstanding ability and a wry necessary witness for
fhe Commonwealth, can not be present during that week.
The Court: You say can·'t be whaU
Mr.. Spencer: Can't be present the week of April :22; Dr..
Cash woulcln 't be able to be here. ·
page 124 } The Court: When would he be present 1
Mr. Spencer-: He's going to be present this
week and then sometime in May, I suppose. Mr. Hoover, I
understand you talked to Dr. Cash and that he has stated to
you that he had a prior engag·ement which ·carried him away
from Charlottesville and which conld not, in itself, be post..
-poned?
Mr. Hoover: Ye·s, sir.
Mr. Messick-: Could he be present during the week of April
29? Fifteen days ago I suggested this case be put over to
ihe 29th.
Mr. Spencer: Yes, you· ·suggested it be put over to the
29th but it so happens that I have a case ·set for trial, a dam:age suit in which I have been able to get a trial set after a
year for May 2 in the Circuit Court of Lynchburg, and on
May 6, the Corporation Court convenes.
.Mr. Messick:· Don't you have associate counsel set in your
,cases for May 21
Mr. Spencer: .Yes, I do. I believe that's all that needs be
stated, don't you?
Mr. Hoover: I think so.
Mr. Messick: Judge, .as far as the question of the trial of
this case is concerned, to my knowledge, February was the
first time it w~s set for trial. As I understand, the reason
why it wasn't tried sooner was on account of the matter of
change of venue being before the Court of Ap·page 125 } peals. That was decided in, I think, September,
and in the October term, we tried the Smith case.
l have not asked that this case be postponed before.
Mr. Hoover: Your Honor, in that connection, following
the trial of Grace M. Smith, which ended on the 22nd of October, 1945, the CommonwealthMr. Hammer: Don't you mean '461
Mr. Hoover: No, I mean '45. The Commonwealth insisted
on going to trial in this case as early as might possibly be
and asked that this case be set .down for trial in November,
and in December, and in January; and that could not be done
for one reason or another. And the case was finaly set down
for February, the first day of the February term, beginning
February 18. As Mr. Messick has said and Mr. Spencer also,
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the last moment it did become necessary f OT the Common:..

wealth to a~k for a continuance at that time due to. the emer~ency epe.dtioD of a w.itness who was unde-r subpoena fo be·.

.b.~:te .. When it become necessary to ask for that continuance:
&n; Fehriu.11:f ts,.the- Commonwealth,. at the same time, asked.
that. the ca~e 'be\ bded several weeks theTea.fter or at the:
earliest poseible- date that could be. ag.reed on thereafter;;
any time bekinning the first of March on. ·But Mr. Messick,.
by telephone,. both to Mr.. Spencer an~ to- his a:ssocia~e counsel here, said that he- could not possibly be here before the-.
~pe:ning of the April term, if that case was not to
page 126} °t.)e tried on February 18. I'm s-u:re there will be
'.no· disputing that fact here by anyone because
those were the facts. The Commonwealth has been pressing:
for trial a:Hfof the:time since October, save for its motion in
February., :.
Mr. Messick: Another t:liing, if' Your Honor please, 1\tfr..
Charles Hammer, who is counsel in this ease, is sick.. He's
-really :unabl~· ·to be in court. He was supposed to go to the
hospital th~ first' forte they had a; room available for him
and the doctpr ordered hlm to go Saturday, had a room available, but he! didn't go because we didn't know whether this
was going be postponed, or not, but. he's certainly not well
or able to t~~ this case at this time.
· ·The Court: Still, I couldn't take away the change of time
because of ~a:ck of attorneys in the c~e.. Of course, he
naturally would want to be here· but that was talked over
the1 phone S~turday. Ifhe could get somebody at S"ometime
within this t~rm, not too long-I don't see what you are getting in trouble about the 29th..
.
·
· Mr. Spenc:er : The 29th would just be a couple davs before
a damage suit which, as I stated to Your Honor, I have been
trying to get to trial and I had to take a non-suit as to one
gf the parties to get it set, and I have finally gotten it set
for May 2.. Then on May 6, our term of court starts, theOo'r.poration Court, the fust day of the term, which will be
.
. anywhere from 30 to 50 cases to be tried.
page 127 ~ The Court : Unless you can get some other time
to trv the case~
- Mr. Messick~ "Judge, any date that is convenient to Your
Honor is co~venient to me, with the exception of the Court
of Appeals matter; that"s alL
The Court!: There's nothing wrong- with anythino· that I
would_ have to do.. I'm )nst waiting to get yon pe~ple together. If xou can do 1t tomorrow or the next day or the
next day, or in two weeks, so we can handle the J·urv.
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. Mr.'. Messick: Htni about starting ,in the following ·Monday
then, not the 29th; say, how about the 6th of May?
· :
. Mr~ Spencer: That's the· d:ay of- the Corporation .Court
docket that the grand jury meets. Now about the 22nd- .
Mr~ Hoover: Dr. Cash coulan~t be here and neither can
you. The Glassgow argument~
·
.
. _ _.
Mr·. Messick: I'll ·let it· go ,on ·argu~ent; I'll Jet it .go on
briefs. I'm=- not insisting on arguing the Glassgow c_a:s~ but
in· the Ring case- ·
· :_ · · · · · · · · · ' ( .1.:
- Mr. Spen:c~r:, I think Judge Martin handled it very well
f or .both s1'd'··es.. ·; . . . · . · .-·. . . . . .., · · · ~ , . , . .
·. Mr. Messick: Is there any day during the week that Dr.
Cash could be here during the 22nd?
·
·
.
:. Mr. Hoover·: :I-wouldn't be able to· say about that; ·Mr.
Messick. Only this : When I called him to verify that he
would be available d1.1ririg this week, he · said, ·
page 128 } ''Yes;· I can be--there that wee"h:; but the fdll9wing
week I have a meeting·'' so and so, and I don't recall where, some medical meeting that he ~s. scheduled to Speak
at, ·but I believe· it ·is at Duke University;
. . .
. .
Mr. Messick: Bill; ·could you get through with your docket
so you c.q~ld b~ ba~k here ·oµ the 15th· of May?" That's the
following -week a:f t~r May 6; ·; .
· The Court :· Fifteenth of May 1
.
-. Mr. Spericer: There~s another situation. I thi~ I've:got
the letter in niy·pocket to pl"OV'e it. It involves lawyers from
Birmingham, Alabama: a damage: suit: set there on the· -20th
·and those lawyers have made tlieir plans...::.....:one ·from Birmingham ~nd 011:e. some place in Georgia, Augusta.
. The Corir~ :_ I ~()ti 't ~se~ .any .J~tfnc~ .fo.r 1me. to ;postpo·ne ;it
unless y<;>u· can g~~~ me som.ethmg to postpone to~
·
. .
· Do. you have some other motions to make?
Mr. zylessick: Yes, sir, we have ·some ·other motions to
make but
still trying to find a date 'that would be convenient t'o everyQody. to try this thing, Judge.
·
: ·
. · The Court;· _I1d like.·to see it__trted, myself .
. Mr. Spencer: We stattea ·a year ago, just abont now, trying to fi:h¢l a cori.veriient date1 and we·:have riot tri~d to 'find
:one· that so_methi.ng didri 't happen:. but once. . . .
Mr. Hammer: You say the 22nd.fa not= satisfacWry'Y
~
l.\fr. Hoover·: . Beginning· of a term of court at
-page 129 --~ Lurayi - : ; - ; -: - . · · .· . . . ... · ,· .· · .
. ..
Mr. Ham:tn~r: No, the we~k b~f~te th~t, the
week b.efore. t4e.. 27th~ .. Yol.\, Qp~li in_ .Lur~y. on the. 27th, but
I was thinking iibout starting tliis one on the Monday!
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Mr... Messick.: Bill, yoll can be here the week of May 13.
Mr. Spencer: No, I ,couldn't.
Mr. Me·ssick: You can set your criminal docket for the
week of May 20.
·
.
Mr. Spencer: Judge Martin wouldn't even consider that.
You've got your jury brought theire and the docket dragged
out; people :are busy. We find it extren:iely har.d to get
jurors.
Mr. Ruebush: You've got an assistant Commonwealth's
Attorney.
.
Mr. Spence1·: Yes, I've got an assistant Commonwealth's
Attorney.
The Court: What's wrong with the 29th of this month!
Mr. Ruebush.: Mr. Spencer !has .:a civH ease set ·cm May 2
with a courrt-,
Mr. Spencer: Chcuit Oourt of Lynchburg.
Mr. Messi;ck: Circuit Court of iLynohburg_;couldn 't you
.arrange to get that case .ove11.·7
Mr. Spencer: In that case, all I would have to :do is -call
up over the !telephone and Marshaill ,F1~ost and Lucian Shrad:er -and Harold Singleton would :say, "Yes, man, we'd love
to continue it. Let's contirnue it f101· :fifrty yea-rs·".
page 130 ~ I have tried to force them to tirial, I've done •eviery
means I know of, :and :finally ihad to take a :nonsuit against: ·one of the ,defendants to get them fo trial because c:m:e of the defendants had gone into the a!Illled Services. And we have gone up there term :after term after term
tr~,g to get that ..case set and they had that to hinder it. .Ahl
1~ight, we said, we'H take a ni0n-1mit. Now :should I ,be -askeril
· to relinquislt wha,t little toe hold I've got ithere?
Mr. Messick: I dcm 't think y.ou 'cl hav.e ·any ~Teat ·amo:rm:t
of difficulty to get .anothe.r ,date that those gentlemen would
,agr~e
to 4.ry it, but the Court could fix another date fnr it.
Mr. Spence-r: 'rlie £act of the .matter is this, .it comes right
down to this, as I see it : There is .no legal :ground :for a continuance. The question is are .they going· to accommodate a
person who says, ''I don't want Leonard Muse to argue my
case; I w-anif: Warren Messick to argue .it'~. Everybody else
shall stand aside,.give up anything, -disa:rrange :a whole :court~s
docket in order to .permit :a person·'s whim to ·:prev.ail, lthat
whim being .I don't want Leonard Muse to arg-ue my case,
I want Warren Messick That just isn't egui.ta1ble, Wmrren,
and y;ou kno~ it.
Mr. 1\IIessi:ck: TJ1at :isn't the situation at :allil. I w.as employed t0 -argue it. I have an engagement with the Oourt of

on

_.t\.._ppeals. .i[ :didn't kmow .anything 11:b0.ut .it.. It is
])age 131 ~ a situation where I'd have to .gi~e rlil;p my fee m.
1he Ring ·.ease.
Mr. Spencer·: I itold you P.<il. giw-e JlOOll my £ee in :fhl.s ·ease
to compensate you, letting me deduct my ex;pe11ses.
Mr. J\ifossick: I don 'rt; want your fee, but I do w.ant itli:e
IQne I was employed in.. .
The -Oour.t: T.ha-t-'s ,the Wi&y it stoo<il-s.. .iI can 'it ;pick <OUi
:s<:>me rdates to accommodate ceouns:el fo.r eithel' side.
Mr. M.essick: It has -aJ.wa:y;s lll>een my rnn<ilerstffllduag,
.Judg·e, :since I have been ipracti:cing law,:and I'-v:e neVier kn.own
it to be refus·ed yet, that where :the ,SnJl).ireme ,Oout ,of iliis
State convenes and calls :an attorney to eome th~ ·an.cl .argue
the case that the judg--es of the lower court p:emnit that to :be
done.
Mr. .Spencer: I think tha:t 's perf.e-etly time in fie usual
situation, but this is rather an unusual situation. Do you
think that the ·Supreme iCoutt, -:witho:nt the cons-e11t m the
, othe·r party, would rcontinne :the ~se in <©rde:r -to mt yo-n angu.~
it instea<il. of Mr. Muse?
·
Mr. Messick: I ±hink ithat lie ·wD.llld.
Mr. Spencer: Over the <iXJ>pos~tion :of :the C:T.bher ,pa,rty-Y
M-r. .Messick: Yes., sir. 'The Supr.arne Oon:rt Iillms fu@ ,-see
th~t p.eople have .fnll repires:e:ntation i8md .that the arttorneys
they employ are there.
Mr. Spencer : 1 think they would i.ha-ve fulil. -repll'ese.ntation
in .either .case, myself.
The.\Coul't: I thought Saturday evenrnng, when
page 132 } we quit, that you were going to find .out .s0me
way to ,continue the case for :a few •days an<il go
.ahead.
Mr. Messick.: That's what I ;th<mght Friday<ev.tmll.llg, JJndge..
And I thought that what was going to happenMr. $:pencer: That's what :w.e tried to do, but we couldn't
do it.
Mr. Messick.: Lawrence, .dind out if ·nr. '.Cash will be here
.any day during file week ·of the 22nd.
Mr. Spencer: D.o you w.ant fo find out if Mr. McCormackwe talked to Mr. McCormack last nightMr. Hoover: It would also necessitate ,contacting Washington. Those men areMr. Spencer: Those .men stood by keeping this time ·open.
w,e ·didn't w.ant to snmmons -them, we have ·had them -summonsed for a month.
Mr.. Hoover.: W:arren, in ,that ·connection, I would have to
eontact these two men from Washington and on:e -frem
Georgia and Dr. Cash. Pll do it.

.
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·~.-·Mr. Messick: That's just' a matter of,say,·twenty •

utes:; We· c$·· do. it.

.

Mi. Hooveir: I imagine I can possibly reacli Dr. Cash right
away unless ·he should· happen to be 'teaching or operating;
something; ~t· the moment.
~- '
..
Au; Messick.: Judge, we call _Dr.· Cash and· see if we
can get ~im here next w~ek any p.ay;
.
. ,i
page 133 f The 9ourt: I was ti-y1~g to reach :a t~sonabl~
. ·. conclusion; reach some kmd of a· conclusion that
you. can try: the case- and go ahead.· · .
· . -; ·
-.
. Mr. Messick.:·. Will yo·u call Dr. Cash an·d see if you can·
get him any day next week t
.
. ..
Mr. Hoover: I know I can't get him any day; but we might
get him one day.

or

m

i

- (·Mr. Hoover withdtew to·make the call and then returned.)
Chief Keene has just gotten·:m toue.h with· the two witnesses·
from Washington who say that they could :be here .next week
also. That doesn't take into account the man f1\om Georgia
that we would have to ~have here, who pla'ns to· Jea've down·
thete tOII).orrow to· arrive here the following day; al'.id I have
not placed·~ caUfor him~ I-know it is going to be difficuit
tq get .in t~uch · with him> ~e teaches at ·sotn<f little· college
down there.
·
·
; .. Of c.ourse, irrespective of whether any or all of these pedpl~
can be here, we are not disposed to cons·ent or agree to. ·a.
~ontinuanc·e. · So I.have not made any effort to call Mr. Mc~
Cormack."
·
; . ;Mr~ ¥essick { The situation seems to be; Judge,. that.
-everybody can be here next week and I would l~e for Your
}IcJnor to ,ju~t _put it over to ·next Mdnday so I .can go to the
Co~rt of Appeals:
· · ·
·
·- ·
··
.·
:.. .
· ... · .• .1 · Mr; Hoover·:. ·Of ·course, there a:re ··25 other lo~
page 134 f ~al witnesses that I don't know what th~ir situa~.
. . . ._ ; . . _,tJ·o.n. m~y be a:t all. They are under summons for
this week. I 'in certainly not going to go out here and try to'
find. out
each a:nd everv orie of them what their situ~tiori"
t..··. 'from
.
may pe. .
'.. Th~ C~:rnrt;· _Have,you,g·ot ~ry much-;-, , ·. ·.
·. _ _ -..··
Mr. Messick=:. Yes,, sir, they !).SC'trta~ned that the· witnesseis
qan be. here the week ·of the· 22nd: · Dr. Cash can be here and
~~ other hyo,,~~t~~·~s~s. t]J.ey Gall~d frorn Washington can be·
here. I'm really asking that
Honof eaii go· ov~r to next
Mond~y so I can attend to business this week in the Court of
_Appeals..
..
.. .
,_ .
Mr. Hoover: We are asking that we go to trial.'
I
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Mr. Spencer: We·are asking that the Court rule in accordance with the law, as I understand Mr. Messick admits is the
law, that where there's other -competent counsel in the case
that the inability of one of them to be any place before any
court is· no grounds for continuance. This whole situation
sizes up this way. This is the picture: that one man says, "I
want Mr. Messick to argue my case for one hour before the
Supreme Court,'' when the briefs have been filed and the
points have been made, instead of another attorney who is at
least equally competent.. Now to accommodate that one man's
whim, the Court is asked to discommode all of these jurors
that have been summonsed here, that have come for some
distance, all of the. plans that the Commonwealth·
page 135 ~ has laid to get its case ready for trial today, peo..:
ple who have made arrangements to come from
great distance-all for one, single.: I say, ''whim" that one
man wants to have one of his lawyers argue the case rather
than the other.
Mr. Messick:- I reckon you feel it is just a whim and I
want to tell you my business in the Supreme Court is to argue
the case.
Mr. Spencer: Not at all. You put if yourself that Senator
Muse is an able lawyer and could be there and could present
the matter.
Mr. Messick: Do you expect people to pay you when you
don't appear f
. Mr. Spencer: llm not concerned with who pays you, Mr.
Messick. Myself, I would be, as I have said, happy to give
back the fee if I could go back to the beginning of this case.
It isn't a matter of fee, it is a matter of attending to the
proper interest of the Commonwealth in this case.
The Court: Then we come back to the same thing: the reason, special reason. I want to show that they can't say any
more, that they postpone it-or do s~y that they postpone it
again, so that the people generally recognize the ·fact that it
was agreed upon-more or less agreed upon by the p:;trties.
Can't you _go ahead with the motions with the understanding
-postpone the case and then go ahead with your .
page 136 ~ motions Y You lose half a day here trying to get
these motions.
Mr. Spencer: . I don't think I understood what Your Honor
means.
.
The Court: They say that they have motions to present.
Mr. Spencer: The Court means that it holds the ruling of
this point in abeyance 1
The Court: Go ahead and set it for trial until the 22nd and
then start in Monday after you've got you-
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Mr. Hoover: Why can't we dispose of the matter here and
now, the matter of motions?
The Court: That's what·I'm talking about.
Mr. Hoover : After you've ruled on them in settling this
question of whether or not these gentlemen are entitled to a
continuance. We say that we should be permitted to go on to
trial and that we are not willing to corn~ent or agree with counsel for the defense on any postponement. If they had stated
any proper legal ground for a continuance and the Court so
rules, that's: the end of that situation, but we feel that they
have not ..
Mr. Spencer: Continue it to next Monday, Mr. Hammer
will be in the hospital with his operation.
Mr. Ramrp.er : If so., sir, this case will go to trial and you
need not worry about me . .As you say; I know I have more
eminent counsel and better counsel than I am here.
· Mr. Messick: ,vould Your Honor like to pass
pag·e 137 ~ it, then until the 22nd; postpone it to the 22nd Y
The Court: I was suggesting· that you settle
the· question of these motions. What they are, I don't know.
I don't know what they are. And with the understanding that
it is postponed until the 22nd, in the meantime present the
motions that you intend to make.
Mr. Hoover: Your Honor, why can't thev present their
motions right nowt .
..
The Court: That's what I want.
Mr. Hoover: Let them present them, le.t's hear them, let's.
dispose of them, and then let's go to trial.
Mr. Messick: As I urn;lerstand, the Court is willing to let
it go to the 22nd, but he'd like to hear and settle these other
motions this! week, as I understand Your Honor t
The Court:: Settle _it right at the beginning.
Mr. Messick: Settle those right now.
The Court: Yes.
Mr. Hamirter: You don't want to hold the jury here while
we setttle the motions? As I un~erstand it, Your Honor, you
are going to: continue it to the 22nd and sett1e these motions,
but I don't know whether you want to hold the jury here today or not.
Mr. Ruebush: The first motion, if Your Honor please, we
want to make is a motion for a change of venue which was
made on Reveral occasions and has been argued.
page 138 r Motion is made on the sworn petition of Ralph H.
Garner, which I will file:
.
The Court: The one you filed before 1
Mr. Ruebush: That's like the one that was filed before.
It is re-executed.
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Mr. Spencer: Did you give me a copy of that, Mr. RueJbush?
Mr. Ruebush: I think we did when I made the motion be:fore iu F..ebruary..
Mr. Spencer: I thought you withheld those in F.ebrna~y;
cdidn 't you withhold themf
.
Mr. Ruebush: We withdrew threm.
The Court: You are going on here that tbe motions p(e ..
-sented in the other trial were not applicable-or not on be ..
balf of GarnerMr. Ruebush: In February, if Your Honor will recall, we
_presented this motion for a change of venue. And Your
Honor ruled ort it or was about to rule on it. Then Mr. Hoover.
ma.de the motion for the continuance and we asked to withdraw the motion for the change of venue. As I understand
the law, the motion for the chang-e of venue, in order to pre'S~rve our rights, must be made at or about the time of trial
In other words, we say that because of local prejulice we·
couldn't g'et a fair trial and that that situation exists today..
That's the reason whv we want to renew the motion.
The Court: AH right. I'll have to treat.-thls
page 139 } motion just like I treated the other. one.
,
Mr. Ruebush: In support of the petition, I want
to file se-veral affidavits: one of George W. Maus~ one of A. n~
Peters, one of Frank P. Coan, and one of Ida E. Laym11n. Is
it.Your Honor's ruling that the motion is denied; is that the
Tuling of the Court t
.
Mr. Hoover: I want to be heard.
Mr. Spencer: Mr. Ruebush, M:r. Hoover says that we did
not get a copy of that. Would you mind giving us a copy!
Mr. Ruebush: Unfortunate1y, I don't have it.
:Mr. Spencer: I didn't think I had seen it.
Mr. Hoover: I understand, Mr. Ruebush, it is the same
·petition, same substance in the petition, as the one you filed
in February and withdrewf
.
Mr. Ruebush: That's correct, except I had it re-executed
a couple days ag·o. This petition is sw~rn to on the 10th of
April. These other affidavits were recently sworn to.
Mr. Hoover: Your Honor, in connecti.on with this motion,
which is the renewal of a former motion for a change of venue,
and which I understand contains the same substance .as the
one filed in February and withdrawn but has only been reiexecuted to bring it up to date, the Commonwealth wants to
offer a number of affidavits relating to the question and the
substance of the motion. .I believe they are five in number.,
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one of whi<ih is that o.f Dr.. J. M. Henry,. a profes-page 140 } sor of history . and government at Bridgewater
·
College, wh0 was i:Ja. constant attendance-I had
better correct that-.I don't know that he was in constant attendance but· he makes affidavit that he was in attendance
every day of the Grace M. Smith trial in October. The other
four affidavits being from R.H.. Hulvey, who was a member·
,of the j,ury in tb~ Grace M. Smith case;. another from J Qhn R ..
Hughes,, who was likewise on the jury in the Smith case ;. and
one from W. A. Rhodes, a deputy sheriff of this County, who,
was i11 constant attendance on the Court du:ring the trial of.
this caseThe Court: Who is that¥
Mr. Hoover: W. A. Rhodeis, deputy Sheriff.. And another·
~me f:rom BJ L.. Kiser, deputy sheriff, who was. in atendance·
during the tria:l of Grace M. Smith. All of which we- feel
clearly show that there is no groond for a change of venue:
'in this case: under the· allegations of the petition. I '11 be:
glad to read those affidavits to you or parts of them o.r any
one of them, if the Court cares to go into them to any extent ..
Th~ Court:. Those that you just read from are the Com,; monwealth's!
Mr. Hoover: They are the Conummwealth 's ; yes, sir~
Counter-affidavits on t4e m,otion for a change. of venue: one.
from a person who was in daily attendance at the trial as a
spectator, two from members of the ju11\ and two
page 141 } from deputy sheriffs who were in constant at.
tendan~e at the'trfal; any of which I shall be glad
to- read to Your Hono1· if you care to hear what the substance
of any of them is.
The Cour~: Do you want to :,;ead one of them °l
Mr. Hoover: From whom, a spectator or jnrort
The Coutb .A jnror.
'1

I

I

fl\l!r. Spencer was called to the telephone and the proceed·

ings were suspended until his· return.)
1,

.Mr. Hoover: Your Honor, here is one of the affidavits you
asked about :.
·
{Mr. Hoover read the affidavit of Mr. R.H. Hulvey; Record
Page 79.)
·
Mr. Ruebnsh: Judge, I'm inclined to think that probably
the jurymen didn't he-ar all of the .evidence in the case either.
I don't want to argue it, Judge., because we've argued this
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over and over again, I think. I just wanted to make the motion.
(The petition nf the defendant, Ralph H. Garner, and the
affidavits in support thereof by George W. Maus, A. D. Peters,
Frank P. Coan, and Ida E. Layman, were received and marked
"Defendant A(l), A(2), A(3), A(4), and A(5)" respectively;
Record Pages 65, 72., and 75.)
(The counter-affidavits, offered by· the Commonwealth, of
J.M. Henry, R.H. Hulvey, John R. Hughes, W. A.
page 142 ~ Rhodes, and B. L. Kiser, were received and
marked "Commonwealth 1(1), 1(2), 1(3), 1(4),
and 1 (5) '' respectively; Record Pages 77, 79., 81, 83, and
85.)
Mr. Spencer: If Your Honor will permit, I would like to
state for the record, on oath, incidentally, what was paid to
me in this case which they alleged to be a large sum and indicative of public sentiment in this community. Will Your
Honor administer the oath Y
· Mr. Hammer: I have no objection to that, providing you
produce the petition to show who signed it.
Mr. Spencer: I have never seen the petition.
· . (Mr. Spencer was sworn by the Court.)
. The Court: You didn't object to thaU
Mr. Hammer: Vl e are objecting to it unless the petitions
that were presented over in this County are produced with
.Mr. Spencer's evidence. They are in possession of the Commonwealth or someone who employedMr. Spencer: I'm trying to tell you and put it in the record
so the·Court o.f Appeals will see.
·
Mr. Hammer: We still want to see the petitions.
M:r. Spencer: All I can f?ay is that I have never seen any
petition and I think I would be correct in saying that I have
heard of petitions only from defense counsel.
The Court: Go ahead.
·
Mr. Spencer: I should like to state for the
page 143 ~ record that I was asked to come to Harrisonburg
.
by a prominent citizen. _I did come and discussed
the case with certain police officers and I was told that there
was some popular subscription to employ counsel to assist
the attorney for the Commonwealth, particularly because it
was then rumored that there would be considerable assistance
offered to the defense, among them Mr. T. Warren Messick.
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And I realized that I couldn't set a flat fee, when asked to do
so, and I offered to work at the rate of fifty dollars per cliem,
plus expenses. The sum in hand was then four hundred dollars, which I ref used to accept on that basis. This gentlemen
agreed, finally:, to guarantee it up to the sum of twelve hundred dollars, which was, as far as his guarantee was concerned,
to cover both the fee and expenses. I, at that time, didn't
conceive that any c~se could last or be dragged out as long
as this case in the State of Virginia, and accepted employment on that basis. That sum I refused to accept it on any
other basis than I was being employed by the f amilv of the
deceased man, although it had been stated that there were
some subscriptions. This man was connected with the family
of the deceased. He has paid to me the sum of twelve hundred dollars, which some five to six hundred dollars was subscribed by him or paid by him under his guarantee and the
family, and tpere is no prospect of my getting any more. And
I have expended in excess of five hundred dollars in trips
~ackward and forward to Harrisonburg and other
page 144 ~ places, aheady, and the last time I counted it up,
I had spent sixty-eight days in Harrisonburg·. As
far as I know or believe~ the popular subscription here never
exceeded five or six hundred dollars. That covers the situation.
Mr. Ruebu~h: Do you know who subscribed this money?
. Mr. Spencer: I lmow of no individ11al who subscribed the
money, other than the man of whom I have spoken, and if you
insist, I don't think I'd be at liberty to say who he was.
Mr. Ruebush: Do you know who carried the petition for
the solicitation 1
Mr: Spencer: No, sir, I do not.
Mr. Ruebush: Do you know where that petition is and the
names and amounts subscribed to this fund t
Mr~ Spencer: No, sir, I do not. In fact, I have. never
heard any mention of a petition other than by counsel for the
defense.
·
Mr. Ruebush: I believe you said it was vour understanding;
that at least :,about half of this sum, or five hundred dollars·,
was raised by popular subscription?
Mr. Spencer : Yes, sir, and I don't understand that it is
necessary to circulate 'a petition to get a popular subscription.
,
Mr. Ruebush: Wliat I want to know is who were these
p~ople that subscribed1
.
page 145 ~ Mr. Spencer: I know of no person other than
the family of Fran~ C. Smith and the one man I
have spoken of who is connected with the family.
:1

0

Ralph H. Garner v. Communwealth of Virglnla

lSl

The Court: .A.11 right Through?
Mr. Messick: Bill, when were you employedJ
Mr. Hoovel': He came over her..e just exactly Que mouth.,
l thinkMr. Spencer: Twentieth day of Mareb, 1945.
Mr. Messick: When.did you ~arn that I was in iU
Mr. Spencer : When the officers came down to talk 1:8. me
in Lynchburg .and tell m.e what evidence they had.
Mr. Messick: When w.as thaU
Mr . .Spencer: That was appr-0:x:imately, I'd say, the 19th,
the day before I came up here.
·
Mr. Messick: I wasn't employed in the matter until some~
time of April or May..
Mr. Spencer: I didn't say that you were. I said it was
-rumor.ed.

Mr. Messick: I don't know how any rumor got started. I
wasn't approached at all.
'
Mr. Spencer: I want to tell you likewise that the rumor
·was all over town long before you actually were employed.
Mr. Ruebush: ·wasn't there a great deal of rumor all over
town in this case?
Mr. Spencer: I have beard you say that.
page 146} Mr. Ruebush: Isn't this case based very large}y
.
on rumors¥
Mr. Spencer: I think this case is based on facts, and very
,damaging facts.
·
Mr. Ruebush: In view of the facts, that there was a great
,deal of rumor about this case, and about your fee, and about
who was being employed, don't you think we were entitled to a
'
ehange of venueY
Mr. Spencer: I do not, sir. I don't consider that a very
,complementary question, inasmuch as acting as counsel we
bav~ resisted that throughout. Had we thought it was proper,
we would not have resisted it.
· Mr. Messick: I want to say this, as far as the question of
fee is concerne~ I came down here because of my friendship
to Buck Weaver in the Smith case, and in the Smith case to
date, I have not been paid one penny and I have paid my own
iexpenses.
Mr. Spencer: You were defending Mr. Garner in the Smith
-case.
Mr. Hammer: I want this in the record, that Mr. Messick
'\\-as never employed in the Garner case until after the Smith
cas·e was ended.
Mr. Ruebush: That is true.
Mr. Hammer: I want that firmly understood, that I neve-r
employed Mr. Messick.
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page 147 ~ Mr .. Spencer:. I undertook to. make this state. .
ment for the reco1·d because in this petition it is.
alleged alld seems to be a matter of g_reat sore with thesegentlemen of counsel throughout,. and it was indicative of
public ·sentiment, feeling,. that associate counsel was employe4
and they've used the term. hc:r:e-let me seeMr.. Hooven "Large sums of money".
Mr. Spence.r:. "-Your petitioner is reliably informed that. a.
large sum of money was collected from nume:rous persons to,
be speRt on numerous c0uBSel''.. Mr.. Messick,: you tell them
what your fee. is.
The Court:. Go ahead..
Mr. Ruebush: Your Honor ha:s overruled this motion for·
a change of venue 1
The Court: Yes.
Mr.. Hammer :- We- want except to the ruling of the. Court..
Mr. Ruebu.sh: ·We want to except to the ruling of the Court ..
If Yet.ill" Honor please, at the las.t time this cas:e was set for
the 18th of February, we had under subpoena, and there was
present at that time, available· for t:his trial, three witnesses.
and possibly a fourth one who are not available today.. We
call the Court's attentign to that fact because this one witn~ss., especially, is :not available. now. He was availabl-e at
that time. The witness that I have in mind is-Douglas Leach ..
I want to. file an affidavit with 1·espect to him by
page 148 ~ Ralph H. Garner and ask that it be marked. Now
Douglas Leach was .put nnder bond in the- amount
of $500· as a mate:rial witness in the Smith case. To· om· way
of thinking, he is a very important witness, especially with
respect to· certain tire tracks that were found about the Smith
home the night or early morning of Smith's death.. Leach
was,. for a long time, a tire salesman. Your Honor will rec an
that Mrs. ~hodes, who is the only witness in this case that. put
Mr. Garner anywheres in the neighborhood of the Smith home
tha:t night,. testified that he drove in the driveway. Now it
was a muddy night and there were tire tracks present around
the Smith home and anv car that went into the Smith driveway that night is bound to have left tracks·. The preacher's
car-the evidence would show by Leach and so far as the
record shows, the only car that went into the driveway that
night was the preacher's car who drove in the driveway and
backed ba:ck into his own garage. In addition to that, Leach is
the last man Ito have seen Frank Smith alive; he was one of
the last three witnesses to have seen him alive. That leaves
him alone, ttjakes him a vital and important witness. We
think he's so: material ·that we can''t go to trial without him.
A summons was issued about two weeks ago and the Sheriff
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tells me he hasn't ·been able to :find him. I want to read his
affidavit in the record and file a copy of it.
(Mr. Ruebush read the affidavit of Douglas Leach.) (Copy
:,Record Page 91.)
page 149 ~ We say, for that reason, that Leach is a vitally
important witness and certainly is far more important to the defense than the negro fortune teller was to
the Commonwealth, and we are asking for a continuance on
the ground that we can't get Mr. Leach.
(The affidavit of Ralph H. Garner re. Douglas Leach and
the affidavit of Douglas Leach were received and marked '' Defendant B(l} and B(2)" respectively; Record pages 89 and
91.)

.

Mr. Spencer: May we have a copy of that Y
Mr. Ruebush: That's the only one we have.
Mr. Spencer: Couldn't we have an understanding that vou
furnish opposing counsel a copy of them T That's pretty generally the practice, I think.
Mr. Ruebush: It might be; I do;n't know.
Mr. Spencer: I want to ask the Court if the Court will direct that it be done. They b!ing things in and present them
to Your Honor and the majority of instances there is no copy
of them and opposing counsel has no opportuntiy to examine
them. I don't know that it matters so much here., hut it just
so happens the petition~
Mr. Messick: I want to say this, if Your Honor please·, that
the testimony of that witness, that we discovered after the
Grace Smith trial, is some of the most material evidence there
can possibly be in this case. If Your Honor will recallThe Court: I was going to say in this case-if
page 150 ~ I understood correctly, what that paper was-you
hadn't any copy to enter, to produce, had you Y
Mr. Messick: No, sir, if we had a copy, we'd give it to
them. I think Mr. ·weaver has the originals of it over in his
office.
..
I want to say, Judge, that this evidence is the most material
evidence that we can have. Here's a man that is more or
less a tire expert, was taken by the police on the night of F,ebruary 20, after Frank Smith met his death, and they checked
for tire marks to see if anv car went into the drivewav. Now
Your Honor will recall that the evidence of this record from
the Commonwealth's own witnesses was that the preacher
drove in the driveway about nine o'clock that night and backed
across the street in his driveway. He left tire marks. Leach,
in company with the Sheriff and other officers of this County,·
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went there and examined the tire marks that went into that
driveway and.they found that the ~nly car that went into that
driveway was th~ p~eacher 's ca~.. So, tl1erefore, the testimony
of Mrs. Rhodes 1s bound to be mistaken because whatever-car
went into that driveway had to go in· and back out ·and it had
to cross over the marks left by the preacher's car, the only
way it could ·have done it, and it was bound to have made
marks the same as the preacher's car did. It absolutely
is a physical negation of the testimony of that :Mrs.
Rhodes.
page 151 ~ Furthermore, they checked the tire marks of
many cars that were parked in fr~mt of that house,
and they found tire marks 0£ a man bv the name of Gaines
there and went to his home and checked lt. '\Ve have tried this
Smith case. The officers never said a word a·bout it. We
were in absolute. ignor~nce of. anyt~ing .of that kind of the
most material evidence 1t could possibly have been. It absolutely shows Mrs. Rhodes is mistaken in regard t_o her testimony, and
using the word "mistaken;' in mild terms.
Now this man is ·a most material witness. Re was here
available at the February term; had him summonseq. for this
term but I understand he· has g·otten awav and we have not
gotten him located.
. ·
Mr. Roove·r: What do you mean you had him summonsed?
Mr. Rueh1~sh: lle _was summonsed early, a couple weeks
ago. c-. .
T ~
.d
d
Mr. opencer:. lns affi avit says he was summonse on
the 10th of April.
Mr. Messick: Tlmt's a mistake. The affidavit was made
on the 10th. [
]\fr. Spenc~r: No, it was made on the 9th. That's one of
like to .have copies.
the :reasons
].\fr. Messick: This was made on the 9th 0£ February~ the
Garner affidavit.
Mr. Spencer: And summons isstted for him on the.10th of
.
,4..priL
page 15~ } Mr. Ruebush: Mr. Spencer, I put that date in
,
the~e; it is in my handwriting, but I feel we called
the Clerk up :before tbe 10th. ·
·
Mr. 'Hammer : The summons was- issued ten days or two
weeksMr. R.uebush: That was an error. 1'11 get the correct date
from the Cierk.
Mr.. Hoover: It was the day be£ore you made the motion
for a two weeks continuance because of the Supreme Court
docket. I don't know what that date was. It's been about
-two weeks.

rm
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The Com·t : '\Yell. so for--.Mr1o Hoover: vve; of course., want to be heard.
The Court: It is understood that so far as l\fr.. Lea.oh.Mr, -Ruebush.: The Clerk has gone to get the date.
T.he Court: So far as Leach is concerned,, he's .a fugitive
from justice.
Mr. Messick: Judge., since I have been here, I understood
that he's been ev.acling process .because he's .failed to pay
.alimony•. I don't know whether .a man is a fugitive from jus·.tice because he does that, or not. There's been a lot of people
that are fugitives from .justice..
.
The Court-: The order I entered g'Ot a deeree in the divorce
:suit and he continued for a week for the _purpose of getting
money and .he took '' Frtmeh leave'',.
:page 153 } Mr. Hoover: Under a rule•.
:The Court: Under a rule.
.
Mr. Messick; I might say, Mr. Devier represented him
and I think h·e '11 tell you frankly that he '-s mad~ every effort
to try to locate him and we've made every -effort.
Mr. Hoover:: What assurance have you that you ttre .ever
:going to locate a fellow like thaU
:M:r. Ruebush: vV c a.re entitled to reasonable opportunity
to try and locate the man. You can't put a man's life at stake
when that is the most vital, material evidence at his defense.
We can't .tell a m·an : "We don't care about your life"., beeaus·e we don't use that man.
Mr. Hoover: But they have not used due diligenc~ in 1;ummonsing this man. Say they did issue it two weeks ago~ they
knew all of the way hack to February the 16th. or 15th that
this case wa~ set foi' trial on April 15 and Leach was here
up untiLthe very latter part of }latch.. They had all of that
time to put him under summons.
lVIr. l\fessick: .By the same token, how did we know the man
was g~oing to run away, that there would be .an order issued
3g·ainst him in this Court.. We had no-Mr. Ruebush: I didn't know the order was entered. Just
before the summons was issued, !Ir..Deviet, or somebo~v) told
me that an order had been entered in a divorce proceeding
and that Leach probably had left, 01· something.
pag~ 154: } I don't remember what, but I immediately asked
tlrn Clerk for a summons and we have been ·ever
since that endeavoring to lo-cate him. I clidn 't know there
lmd been an order enteted in a co.ntempt proceeding and had
no idea there was, .and had no idea the man would run away.
He was sumttronsed. He's still under summons, so far as
I know, from the February term. It wasn't our fault that
the case wasn't tried in February when Leach was available.

i
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Mr.. Messick: He's really,. ·if Your Honor please, more
material witness. to the defendant than. old Anut Ja-nie was.
to- the Commonwealth..
Why his testimony absolutely sho.ws that the physical tire
mai:k&- there,. at the. Smith. home, that Garner was not-did.
not drive any automobile in that driveway that night. and
absolutely, if what he says is true as. to those. physical facts,.
there would be. no case at ·all against Garner in any respect ..
Mr., Spencer: Are you gentlemen. through now Y. I don't.
see any poi:p.t about this. diekering backward~ and forwards ..
I want, when yon are through, to state any reasonsThe Court: You would like to make a statement¥
Mr .. Spencer_~ ~;f"es.,. sir.. In other words, Mr.. Hoo.vei; and.
I would like'1 to. bei,,heard on the questio~
The Court : Of !Course..
.
.
, . Mr. Spimcer: If Your HonOO' please, as I unpag~ 155 > understand the rule for a continuance, because of
the absence of a witness is- that a number of things;
must be shown. It must be shown that what the. witness would
testify to is. material, whic.h I concede, I think,· welie he the
only witness, would be material.
The second of those is that they have no other witness by
which they can prove that same thing or that his testimony
would be merely accumulative.
·
(The· Clerk of the Court entered and stated: I don't see it,.
but it was .Ap:ril 3.)
Mr.. Ruebush: Will you note in the record that the- summons was is.sued April 3..
Mr. Spencer: I would ratber note it in the record when it
came to the hands of the Sheriff.
Mr. Hammer: It is the same date.
Mr. Spencer: It might be or it might not be. It must be
shown that :due diligence has been· exercised to obtain the
presence of that witness-. It must be shown that that witness,.
if not preseri.t at this time, can be brought before- the Court
at its next term at least or at an earlier date.
Now if these gentlemen state the facts correctly, or if the
affidavit states the farts correctly, there are a number of
reputable witnesses-Mr. Callender, the Sheriff, and several
police officers who saw the same thing he saw and bv wl1om
they can prov-e the same thing.. ..As Your Honor has suggested,
he's a fugitive ,from justice. There is no assurpage 156 r ance-there can be no assurance that he ·can be
available at a subsequent date. What date did
it go-
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The Clerk of the Court: I think the same date.
Mr. Ruebush: Third of April.
The Court : Is that all?
Mr. Spencer: I wanted to state just a little more for the
record, that I think it is a complete non-sectarian view. Mr.
Messick states this driveway, as Your Honor has s.een, it is
covered with a thick layer of gravel, loose gravel, and there
are parts of it which I understand which may have shown
a mark and parts of which might not have shown a mark. And
it would follow, if this automobile drove over exactly the same
spot or space this other car had run over, it would obliterate
the marks or affect them~ but it by no means follows that he
did go in there. He went in from an entirely different direction, as I understand. Now as to this man's due diligence in
summonsing him. Here they have an affidavit taken from
him and why they should take an affidavit from him on the 9th
day of February, I don't know; it doesn't appear. But within
a few days thereafter-this case was set on. the 16th, a week
later, was set for trial on this date, and by their own statement some day-either the third, or from the third to the
tenth, I believe it was, we'll say, a subpoena was issued for
him. And I don't think .that that showed due diligence.
But the record ought to show also that this
page 157 } man Leach was a constant companion of this defendant, worked for the same employer, and was
· a constant companion. And if these gentlemen dicln 't obtain
from him that information, then I don't think they have used
due diligence in :finding what the witness would state. He
was brought here; they were invited to put him on. Of course,
in a joking way, but I can state of. my own knowledge that
they knew he was here and they would have been afforded
an opportunity to talk to him. And you didn't disassociate
the Smith case with this case because all four of these gentle. men-five of them, sat through that case and took part in
the conference and were fully aware ·of those things. This
certainly seems to be, even abandoning everything else, that
on their O"\Vn statement there are other reputable witnesses
who can testify to the same thing. I don't know this to- be
true, but there was a lady pointed out to me to be Mrs. Marion
Towns who was with Mr. Leach, who was out in the hall this
morning, and she can testify to everything Mr. Leach can· .
testify to as to the occurrences inside of the house. And there
are three or fo~r officers, according to this affidavit, who went
there with Mr. Leach., who saw the same thing Mr. Leach saw:
in fact, pointed them out to Mr. Leach, or he pointed them
out to thelil. So I don't think-don't believe there is any
basis for a continuance in this case.
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Mr. Messick: If Your Honor please, Mr. Leach
was summonsed as a material witness for the,
Commonwealth. The Sheriff was summonsed as a witness
for the Commonwealth. The officers are summonsed as witnesses for the Commonwealth. We can't talk to their wit- .
nesses.
Mr. Spencer: I never heard of any such rule of law.
Mr. Messick: I have made it a policy not to talk to wit·nesses that have been summon.sed by the other side. You assume, more ior less, that they are adverse by reason of the
fact that th~y have not been summonsed and you are not going to put yourself in a position of.talking to a witness that
is summonsed by the other side and have some flare-back on
cross examination of him.
Mr. Hoover: What about the witness ·.Mrs. Phillips. Mr.
Hammer has been out to Ree her in her home and bas put her
under summons this time and the last time.
Mr. Hammer: Yes, sir, I did that, and that was on my own
volition and Mr. Messick had nothing to do with it. The reason I did was she knew something that the record contradicted your witness, Mrs. Rhodes, and she'd testify to it.
Mr. Messick: This :inan wa-s a resident of this County, working in this County. He was summonsed on-the 3rd day of April
and I had no idea he was not going to be here. The reason
that the affidavit was taken, it was taken by Mr. ,veaver after
we found out-we thought possibly we might prepage 159 } sent this affidavit to the Supreme Court in connec"".
tion with the Smith case. · That's tl1e reason the
affidavit was taken. There couldn't be Any more material
witness than! that man.
Mr. Spencer: Mr. Messick, you were counsel in the Grace
M. Smith caset
Mr. Messick: Yes., sir.
Mr. Spencer: · Mr. Weaver disclosed to you everything he·
knew?
·
Mr. Messick: Mr. Weaver never knew anything about it.
Mr. Spencer: ·wm you state to this Court and for this
record that Mr. Weaver never talked to Mr. Leach or :Mrs.
Towns?
Mr. Messick: Mr. ·weaver did.
Mr. Spencer: Never told you anything about the tire
marks!
Mr. Messick: The first time I heard about it was when I ·
was down here in December working on the Smith case for
appeal; the first time I ever heard anything· about it.
The Court: Is that all you want to introduce 1
page 158
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Mr. Ruebush: "\Vhat's Your Honor's ruling on iU No~
we've got another motion.
The Court: I thought you had :finished the introduction of
them.
.
Mr. Ruebush: Does Your Honor rule that we .are not entitled to a continuance f
page 160 ~ The Court: , I thought we had got to that question when we started here..
Mr. Hoover: He means to the motion for a continuance on
.account of the absence of Leach.
The Court: No, not. yet.
Mr. Ruebush: You have not ruled on iU
The Court: So far it's gone now, I'm not admitting it
-one way-if you don't get it on trial, that's another question,
hut from the way I understand, the witnesses are your loss.
I can't hold it for sometbinO' that he'sMr. Messick: We don't have any other witnesses on the
subject, Judge. vV e are not in a position to talk to the other
witnesses; the witnesses are summonsed for the Commonwealth.
Mr. Spencer: You here and now bave full leave to talk to
them, Mr. Messick, and I think they'll tell you the absolute
truth about it.
The Court: The case is set for trial on the 22nd. Is that
·understood?
Mr. Messick: Yes, that's what I understood.
Mr. Spencer: I have not understood it, Your Honor.
Mr. Hoover: I.didn't understand it so.
Mr. Hammer: That was my understanding.
Mr. Spencer: If it is set that date, it isn't with our consent.
The Court: WhaU
Mr. Spencer: If it is the ruling of the Court,
page 161 } of course if the Court rules that way, we '11 have
to follow the Court's ruling.
Mr. Hoover: We want tbe matter clear,. that counsel for
the accused agreed or consented to any continuance, but that
we ask that the case be tried now.
·
Mr. Messick: You gentlemen informed the Court that you
can get you.r witnesses here for the 22nd, and the 22nd will
·be satisfactory. As I understood Your Honor to say sometime ag·o that it would be fixed for the 22nd.
Mr. Spencer: We said we could get the F. B. I. men and
Dr. Cash. We couldn't get Mr. McCormack.
Mr. Messick: You could call him, if you want to. I understood his Honor· to say that he passed the case to the
22n~
.
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Mr.. Hoover: Your Honor, let's get back to base on thfs:
question of the continua;nce on the 0riginal gF0unds stated by
Mr r Messick, that is, about. him going tQ the Court· of Appeals. There is certainly no legal ground for a continuance:
that- has- been stated there.
The Court: I don't hold that.. The only thing that de ...
veloped her~ develope~ of the motion in the. abs·ence of Le~ch ..
Mr.. Hoo:v-er: Certamly they are not entitled to a contmuancei·on the-grounds of the absence of Leach when
page 162 } ibey failed to summons him.. We'll be here next
vear looking for Leach..
·
The Court: No, not if I have anything to do with it.
Mr. Hoover: If they will be entitled to a continuance-, they
will be entitled to one next month.
The Court: No ..
Mr. Rue·bush: If Leach is a fugitive from justice, the
Court can have· him extradicted.
The Court: 'Fhat is entirely a different question.
Mr. Hoover: You can't extradict him when yon don't know
where he is~ You g·entlemen have made diligent inquiry to
trv to detertnine where he is.
"Mr. Messt,ck: And we '11 certainly use all diligence to try
and get him.
·
Mr. Hoover: They certainly did not, Your Honor, or they
would have :summonsed him in time.
The Court: No, the information-I didn't know and I don't
suppose anybody else :really knew that he was a material
witness. I knew he was away because he came to me with
reference to the question of alimony in the divorce suit.
Mr. Hoover: The allegations of the affidavit taken from
him show that he is not the only witness who can prove it,.
that there: w~re two or three other people with him when the
· object investigations were made.
The Court: I misunderstood you. You say you
p~ge 163 ~ can't get the witnesses.
'; Mr. Spencer: We have not reached the witness
in Georgia by telephone, haven't tried, because I doubt very
seriously that you could get him. He lives in one place and
teaches school in a· little college; I don't know the name of
it-Georgia Teachers College, one is at Collegeboro and the
other Statesboro.
The Court : Is he .a witness to appear here T
Mr. Spencer: Yes, sir, and we talked to him last night and
arranged with himMr.. Hoov~r: And acranged with him to leave Tuesday
afternoon. ·
1

•
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· Mr. Spencer: And Mr. Hoover has, I think, some correspondence in there I would be glad to show Your Honor, that
it greatly inconveniences that man to be here at all. In fact,
it. looked, at one time, as if we weren't going to get him unless we extradicted him.
Mr. Messick : They said they couldn't do it on account
of Dr. Cash. They called Dr. Cash and found he could be
here. They called the F. B. I. men and they could be here.
And they can call this man and he c·an be here. I thought it
would be .continued to the 22nd and Your Honor had so ruled.
·
The Court: We '11 go ahead with the _case.
Mr. Hammer: Except to the ruling of the Court.
Mr. Messick: We except to the ruling of the
page 164 } Court.
Mr. Ruebush: We except to the ruling of the
Court.
Mr. ]\fassick: · Do I understand, if Your Honor please, that ·
you '11 give us any time to get this fell ow Leach, the most
material witness he could possibly be, and these gentlemen
can have all .of these witnesses llere for the 22nd just as. well
as they ca:n anv other time.
The· Court: it seems when I go to set the case, something
occurs.
Mr. Messick: ·what has occurred Y The only thing, they
had one witness· they have not called. They called Washington nnd tbe witnesses can come. They called Charlottesville: Dr. Cash can come. They never even called the other
man. He can come just as well the other weekMr. Speneer: We don't know whether he can, or not.
· Mr. Messick: Why don't you find ouU
Mr. Spencer: Because if he can come, we-want to try the
ca·se. We'11 never get this case tried if we don't go ahead
and get it aet. We have all of the. jurors in here, the witnesses on the way, and other witnesses coming. These· gentlemen issued the summons for Leach, they say on the 3rd
day· of April, which is correct, and they have had from the
3rd day of April to the 15th day of .April to try to locate him
and he is nowheres about. They don't know anything about
him now. "\Vhat chance do they have now of knowing it in
another week wp.en ~e has been indicated a fugipage 165 ~ tive from the Co_urt.
The Court : We '11 go and get lunch and come
'
back and impanel the jury.
Mr. Messick: We respectfully except to the action .of the
Court in refusing a continuance on the grounds of the absence of the witness Leach as a witness who was under bond
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to be beforo this Court as a mat_erial witness for the Commonwealth.
Mr. Hoover: Not in this case, Mr. Messick.
Mr. Messick: Let's get the record, the Clerk's record, on
it then. I want to bring the Clerk in here to prove what the
record is. If he was material in the Smith case, he's material in this one.
There is :presented to the Court a bond executed before the
Bail Commi,ssioner of Rockingham County on the 27th day
of February, 1945, when Douglas Leach was put under bond
in the sum of five hundred dollars to appear before the Trial
Justice Cotfrt of Rockingham County, at the Court House
of said County, on the 22nd day of March, 1945, at 2 :00 p. m.,
and at such other times at which the proceedings may be continued or further heard, and before any court or judge hereafter having or holding any proceedings in connection with
the said charge, and then and there appear as a witness for
the Commonwealth in the case of Connno'IVWealth v. Grace
Smith, and be bound under said recognizance unpage 166 ~ til he is discharged by the order of a competent
court.
Now I'll ask you gentlemen to point out when and where
Leach has e~er been discharged by order of this Court or
anv other cdurt.
The Conrt: It is not necessary to g·et that.
Mr. Hoover: Your Honor, the Co~monwealth wants to
call attention to the fact that that bond to which Mr. Messick
is referring, which is a bond on Leach as a material witness
in the cnse of Commonwealth v. Grace M. Smith, not the case
we are now concerned with, was executed on the 27th day of
February, which was before this defendant, Ralph H. Garner, was even taken into custody in this case; some several
days before.
The Court: Yes, I don't see-where does this belong?
Mr. Hoo-ver: It belongs in the Court's file of the Clerk. I
just brought! the whole file in here.
Mr. Ruebush: The other motion we want to make, if Your
Honor pleasG, relates to two other material witnesses, ·both
of whom testified in the Smith case: a man by the name of
'' Vance Dinges '' and ''John Ellis ''. I think they are both
material and they both testified in the Smith case; particularly Din~e.ci is a man who testified to something that there
is no other testimony that can be gotten on that point.
Mr. Hoo~er: What was it?
Mr. Ruebush: The question about the fight out
·
page 167 } there at the time Smith attacked him at the Spots.
wood Country Club.

·Ralph H. Garner ·v. Commonwealth of Virginia

161

Mr. Spencer: That Smith attacked Dinges 7
Mr. Ruebush: Y.es; sir, at the Spotswood Country Club.
Mr. Spencer-: The testimony is immaterial to start with.
Mr. Rul'bush: He's a very material witness. He's more
material to us than this negro fortune teller was to the Commonwealth and the record will show that.
Mr. Spencer: It certainly will show that you said so.
Mr. Hoover: Your Honor, an examination of the r.ecord
on that will show that .Mr.. Dinges is not a material witness
:at all.
Mr. Spencer: Wasn.,t Mrs. Grace Smith there and didn't
she testify as to that same incident!
Mr. Hoover: There were other wtinesses there who saw it
too and who testified..·
Mr. Hammer: Not as to that-testified as to what occurred
·between Garner ~nd this boy Kingston.
Mr. Spencer : Do you have Dinges here Y
Mr. Ruebush: Effort was made to intercept Mr. Dinges,
after we found he couldn't be reached by the Sheriff, by tele;..
graph to Richmond. He's a ball player, as I understand,
and he ··was in Richmond and we .endeavored to have a summons served on him in Richmond and we can't get him.
Mr. Spencer: When was that summons iss.ued Y
Mr. Hammer: That summons was issued on
page 168 } Friday.
·
Mr. Hoover: Friday of last week T
•
Mr. Hammer: When I learned he was coming through from
Atlanta, Georgia, I had the Clerk of the Court wire the Sergeant of the City of Richmond.
Mr. Spen,~er: Does he reside in Virginia Y
Mr. Hammer: He sure does.
.
Mr. Spencer: We didn't have any.ball teamsMr. Hammer : He was in Georgia as one of the ball clubs.
·Mr. Hoo,?er: Plays in Philadelphia.
. Mr. Hammer: Yes, sir, and was coming through Richmond, and when I got word of it, I called over and had the
summons issued and they didn't stop in Richmond but went
straight on throug·h to Philadelphia.
Mr. Spencer: What I'm getting at, do you have any as·surance that Mr. Dinges will be here at _the next term of
Court?
Mr. Ruebush: We '11 endeavor to get him here.
Mr. Spencer: That isn't what the rule requires.
Mr. Hammer: I think we can get him here by the next term
of Court.
Mr. Spencer: You couldn't get him at Richmond.

•

166

· Supreme C"onrf of Appea:Is of" Virginfa

Mr. Hammer: Couldn't. g.et p:roces~ on him.
The Coad: Did he testify at- the other trial T
Mr., Spencer: He testified at the other trial and the· recordf
iie downstairs, I tteckoE., in the Clerk's- O:fffice.
pa:gei 169 } I, The Ceurt: It is only a question as to what
the car·
Mr.. Spence:r : No, I undeFstood what these gentlemen claim,.
and I think. that. it is correct, to the best of my recollection,.
Dinges testified probably as to the- episode out there when
Mr. Ga1·ncl' is said to have cut his hand. But he also testified as to allother incident where Smith assaulted him.
Mr. Hoover: New Year's night ..
Mr. Speneer:. New Year's night at' the Country Club-. In
my estimation, I respectfully represent that that wa~ immaterial to the issue here, whether or not Frank Smith committed an a ~sault and battery upon Dinges a month before ·
-six weeks before theThe Court: That's what I was trying to come to.
. Mr. Spencer: It was immaterial. Grace Smith was with
him and she testified to the same thing at the- last trial. We
did not objact to- it because there were so many objections·
and we sod .of g;ot tired and let things go tp.at was absolutely
material. Mrs. Smith is available and she can testify to the
same things Mr. Dinges could·.
.
Mr. Messick: Would Your Honor let me say just a word f
.The Court: Go ahead.
Mr.. Me-ssick:· The witness' teertimony was absolutely material as bearing upon the mental condition of Frank Smith,
his attitude and conduct towards his wife, his jealousy, and
things of that kind. Just the same as these genpage 170 } tlemen sought to prove by Mrs. Lam as to the
attitude of Frank Smith toward his wife, and
other witnesses. They know it is most material, Your Honor.
1.'his man Dinges happens to be a professional baseball
player,. playing far one of the National League teams of Plliladelphia. He\ went away to training camp, as· all ball players
qo.. He is now ba:ak in Philadelphia, I think. We heard he
was coming· ;through Richmond; the Phillies were going to
play in Richmond. We tried to get our summons there. He
is a. resident of Rockingham County, Virginia. He lives here
and he's a most material witness bearing on that question as
to Mr. Smitlt's mental condition and as to Smith's attitude
· and conduct ,toward his wife. It was admitted at the last
trial. It shoµld be admitted at this one. He is needed as a
witness and 1Ve ask the Court to continue this case until such
time as we c~n get these material witnesses here.
1
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·The Court: I can't. You have not been able-in other
words an effort was not made, it seems to me; you didn't
follow' any effort of locating either one of the witnesses, espe. cially Leach.
Mr. MeBsick: We made every ·effort possible to locate him.
We've made every effort possible to locate him.
The Court: Then if that"s the case, when are you going
to get him!
Mr. Hammer: I might say this, if Your Honor please, that
his mother talked to me the other day and said
page 171 ~ she thought he could be back here the next week.
Mr. Spencer: Did she tell you where he was?
Mr. Hammer: In Philadelphia.
Mr. Spencer: I'm not talking about Dinges.
Mr. Hfl.mmer: I'm talking about Dinges, if Your Honor
please, the one that we missed at Richmond. We made every
effort on Leac.h. I don't know what more we can do. We
are still trying and doing everything we can do.
·
Mr. Spencer: Tell the Court when you can get Mt. Dinges
here.
Mr. Messick: I think we could get Mr. Dinges here from
Philadelphia in a few days' time~
Mr. Srenccr: Why didn't you get him here?
Mr. Ruebush: Because he's just gotten back from Philadelphia.
Mr. ·Hoover: The season opens tomorrow and they play
from St. Lonis to Boston every day.
Mr. Hammer: B_ut it so happens the defense doesn't have
the yreat arm of the Commonwealth of Virginia to reach out
and get witnesses for them. You put a process in the hands
of the Sheriff, if he can't find him, okey doke, he just returns
it as ''not found". That's what it amounts to, but you let
the Commonwealth want a witness and the Commonwealth
can get him, regardless of where he is. They can have their
witnesses here but a man that's on charge of a
page 172 ~ serious offense has a material witness who happens to absent himself beyond the confines of the
State or of the County in which he lives, we are at a loss to
get him.
Mr. Hoover: Do I understand you to be laying any criticism at the door of the of:fic_ers for not getting Mr. Dinges
here, or anyhqdy else that's not here?
Mr. Messick: Well, I think as far as the Sheriff is concerned that the Sheriff should have returned the summonses
that he executed by leaving it at his usual place of abode in
this County.
.
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Mr. ~pencer: Mr. Messick, that's no summons for a witness.
Mr. Messick: Certainly it is a summons for a witness.
Mr. Spen¢er: I imagine the Judge and all of us appreciate
your opinion of our knowledge of the law when you made
such a statement as that. I would like to ask Mr. Messick did
he seek the assistance of the Commonwealth's Attorney or
anybody else for the Commonwealth to get the witness here
in timef
Mr. Messick: I have not soug·ht your all's assistance in
anything as I know of.
Mr. Spencer: Yes, yon have. You have repeatedly.
Mr. Rueht~~h: We sought the asRistance of the officers of
this Court. That's all we have to seek the assistance of, the
Sheriff. There's nobody else can serve that
page 173 }- process· but the Sheriff.
.
The next witness is Nelson Chandler. I'm not
sure we stated to Your Honor all three of these witnesses
were subpoe.naed and were available and are· not now available because of the continuance that was granted at the request of the Commonwealth. I'm not sure whether we've
subpoenaed this Nelson Chandler before this trial. I have a
certificate from Dr. Yancey, who I suppose yon gentlemen
will concede iis a re.putable physician, stating that she is confined to heel and will be confined to bed for at least two weeks
and it will l1e physically unable to attend the trial ·on April
J 5, 1946; signed by Dr. Yancey. The Sheriff handed me this
this morning when I came over here to Court.
The Oourt: Who was it Y
Mr. Ruebush: Nelson Chandler. She is a material witness. Bhe 's a woman who will testify as to the condition of
Mr. Garner on the morning afterMr. Hamn,ier: She's one of the only witnesses we have
to contradic.t certain statements made bv the Commonwealth.
MrL Spencer: Yon have. no witnesses to prove thaU
Mr.. Ha1nn;i.e:r: Not as. to; what we want to prove in this
case, sir..
.
Mr. ~pence.r: I think you are under an obligation to tell
the Court what that is to show its materiality.
Mr. Ruebush: She ;ll testify that she was prespage 174 ~ ent at the time Mr·. Kise·r, your Commonwealth
witnessMr. Messick: Officer Kiser.
Mr. Huehl~sh:: Officer Kiser talked to Mr. Gamer;, that
Mr .. Garner aid not have any mark under his eye. _
Mr. Spenc~r: You mean on the 21st day of February in
Bowers' Restaurant Y
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Yr. Ruebush: She was empl~yed in Bowers' Restaurant

an of that time.
:Mr. Spe·ncer:

Jud~, I think I'll be conservative in saying a dozen witnesses who testified, maybe twenty, that testified tbRt !bey saw him on that date and they did not see

it.
Mr. Rueb11sh: There was nobody testified as to the conversation between Mr. Garner and the officer, and tbere's
no other witness availabl'e, and she's a very material witness, absolutely n~cessary witness on that point. We've got
a right to call our witnesses as well as the Commonwealth.
We've got a right to go before the Commonwealth, before
the jury with our witnesses. They have just as much right
to believe ours as they do yours. The trouble about it is you
think the jury sbould not believe anybody but your witnesses..
Mr. Spencer: That's right.
Mr. Hoover: What was the evidence about any conversation between Mr. KiserMr. Ruebush: She's testify that they did have
page 175} a conversationMr. Spencer: Oh, they did have. a conversa:tion Y There is no evidence in the other caseMr. Ru.ebush: Kiser testified that he was in the restaurant and had a conversation with him.
Mr. Hammer: And at that time that he noticed a bruise
on his noee.
Mr. Ruebush: And that he had some talcum powder.. She,d
contradict that absolutely.
Mr. Hammer: This girl will c~ntradict everything Kiser
says abont it.
Mr. Spencer: Why, I think the record will show-of course
upparently we can't g·et along on these things, to Your Honor's distrnss, I suppose, and Pm sorry, but I think the rec•
ord will show and by lunch time-after lunch time, we'll be
able to sbow Your Honor that the direct testimony of a number of witnesses was that they were in there, that they looked
him rig.ht square in the face on the 21st day of Febl'nary,
and that they didn't see any bruise at all or any powder or
grease.
1\1:r. Ruebusl1: I don't deny th~t this woman is testifying
directly in contradiction of the officer. She's the only witness who was present at the time..
Mr.. Spene.er: This summons was;n 't issued until April li.O.
Mr. Messick: She's summonsed; she's here.
·
Mr. Spencer: Yes, that's a different propopage 176 ~ sition. I think we can show Your Honor where
there were numerous witnesses w4o testified that
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they saw Slim Garner that. day-beg your pardon, Mr. Garner, looked right at him, the-y were within arm's reach of him
and they .d\dn"t see·Mr.. Messick: None of' them wecre there at all except this;
-witness at that time'.
Mr:. Rue bush: She 'II te'Stify as- to one thing and, therefore, that's all of... the moFe rm.ts~m. Mr. Hoove.r-~ She won't. testify that there wa-s or there

wasn't.. ,

1
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· Mr. Ruebush: She will testify that there wasn't.. That
is all of the; morei reason; mid the only witness availaible· for
that purpos~.
Mr. Spender: Mr. Kiser wiU be present for that Mr~ Garner will be present..
Mr. Ruebush: Of course. Of course, you think we have
no 1ight to contradict your witnesses. The law suys we do.
Mr. Spencer: While· we are here, let's see how many witnesses there were that testified that· they saw· this man and
didn't see anything on his face..
~
Mr. Messick: There '11 be fifty or sixty more this time.
Mr. Hoover: It. appears, from the examination of the index there, that there· are eleven, I believe-ele:ven witnesses:
who testified about their not having seen auy bruise on Mrp
Garner"s face.
page 177 ~ Mr. Messick: Yon gentlemen show me any witness in the record who was present in Bowers'
Restaurant with Mr.. Garner and Officer Kiser at the- time ·
they were talking and looking right.at both of them and heard
their conversation that testified that they were there· and he
didn't have a bruise on his face.
Mr. Spenc~r: The sole question at issue was did. he, on the
21st day of :February and thereafter, have a braise under
- his cheek. I don't know and it hasn't been disclosed what ·
conversation, if any, you speak of. There was no conversatio!.1; as well· as I recall and as well ·as the record shows.
~r. Messick: It so happens that we have a witness who
was there and heard the conversation, and heard them at the
time, whose powers of observation were equally good, if not
better, than the so-called Officer Kiser's, and we are entitled
to have the witness' testimony here.
.
.
The Court,: The Court is getting obstreperous now. I'm
getting fed up with raising the question as to these absent
witnesses. You can 1t close the Court with one witness in
bed-according to Dr. Yancey, wasn't itt
Mr. Messick: Yes.
The Court: Let's come to some understanding.
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Mr. Ruebush: Your Honor, you closed the Court because
of one witness who was in bed for the Commonwealth metely
on the strength that they said she was a material
page 178 ~ witness, and we've asked for four.
The Court: When was thaU
Mr. Ruebush: Before the February term .
. Mr. Hoover: But the gentlemen ovei;look the fact that ·she
was dulv summonsed and the Court was familiar with her
testimony, and it was stated by the Commonwealth to be material, and that question wasn't challenged whatsoever. We
met with every ground for a continuance in the absence of
a material witness and complied with every condition.
Mr. Messick: We have in this case·
Mr. Hoover: You haven't even got her under summons.
Mr. Messick: We have a summons here for her and have
a statement from the doctor.
Mr. Ruebush: Right here's the summons that was issued
and the Sheriff, I told you, returned it this morning to us not
served. The summons· was issued in the hands of the Sheriff
and the Sheriff handed it back to me this morning. Of course,
we were summonsing her. We didn't know she was sick.
Right there is the summons. .Precisely identical, in the same
situation, as the case of the negro fortune teller.
Mr. Hoover: I've got a witness sick in bed who has been
summonsed, whose testimony is more material than that, but
I'm forgetting about her and going to· trial, if we get to trial.
Mr. Spencer: Here's a witness who will tespage 179 ~ tify, for example-the issue, as I understand it,
is did Mr. Garner, on the following day, have a
· bruise under his left eye. Yes, IMr. Ruebush: Mr. Spencer, that is not the issue. The
issue is the conve1·sation had between this witness-between
Garner and a policeman in the ·presence of this witness.
Mr. Spencer: What was the conversation,
Mr. Ruebush: Conversation about this case, about the
Smith case.·
Mr. Spencer: You can't blame me for not knowing what
you are talking about.
Mr. Ruebush: The Smith case; the Smith case.
Mr. Hoover: What was the Smith case-what was the
·
conversation 1
Mr. Ruebush: vVe don't have to disclose everything she's
going to say.
Mr. Hoover: If you say it is material, you have to show
"
where it is material.
Mr. Spencer: I'd like to read this. This is a lady, Miss
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Eloise Sell~rs, wlio was called for the defense. She states
here: (Reading)
''I believe you are a waitress at Friddle 's restaurant Y
"Yes, sir.
·
"How long have you been working there?
'' 7 years this January.
page 180 ~ '' Do you know Mr. Ralph Garner Y
"Yes, sir.
'' How often do you see him Y
'' Since he has been in Harrisonburg, I see him practically
every day some time.
.
''Have you ever noticed a bruise on his facet
''No sir.
''On' the morning of February 21st, did you see him 7
"Yes, sir.
''Where?
'' In Friddle 's restaurant.
''State whether you talked to him or what happened!
'' On the morning of the 21st, I worked to between 11 >00
and 11 :30; and, as usual, I picked the paper up and sat down
in one of the booths and started to reading, and he came in
and sat down beside me. He did not say anything to me; I
just merely mentioned that I did not know the people.
"You mentioned that you did not know the people?
''Yes, sir.·
''Did you italk to him on that occasion?
. ''No, sir, I did not.
''Did.he have a black eye or bruised place on
page 181 ~ 1iis face?
·
"Not that I could notic~ whatsoever."
1

1

She was sitting in the booth. I thought I might catch you,
maybe there might be a little discrepancy. Here's what I
asked her: (~eading)
1
,

'' You said he came in and sat beside you in the booth?
"Yes, sir. ,
'' Which side?
''He sat on my right side; he was facing the front door.
''The booth, or tableY
''The booth I was sitting in. There are 8 booths where you
start in from the front.
.
'' Are the booths quite high backed 1
''Yes, sir.
'' Are they lighted by red or tinted lights?
'' Only Neon, lighted over the top, one long strip all the
way around.''
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"Trying to ascertain what the lighting was and what her
~pportunity was to .see.:
''How high is the lighting :above your head!
''.The ceiling is as high as that light there (indicating) and
"the light sets down. about 8 inches below the ceiling.
''Did you have any reason for looking for a
page 182} bruise or -expecting it!
''No, sir.
''Did you notice itf
'' I think I would have n-0ticed it if it had been there ..
'' You would not have noticed it if covered up with cold
(Cream or powder on it¥
'' Some time or other as many times as he is in there.''
'That'-s an example of the witnesses. Here's a woman who
:sat in the booth with him and savs she didn't see it. There
:are about eleven of them in there and all of them show they
had the opportunity to see it. Now this witness, the refore,
·becomes purely accumulative. As Mr. Hammer just said, he
icould bring in fifty more. I don't knowMr. Hammer: I didn't make any such statement~
Mr. Spencer: - I didn't see it either.
The Court: There's only two ways to handle this question,
'SO far as I can see: one is go ahead and the other is to post·
pone it until the 22nd, which gives them a chance to-I don't
'See any material reason for it. Probably the one they want
mostly is Leach. I don't think they'll find him but that would
be open. However; if you insist on it, we '11 go ahead with
the trial.
'
page 183} Mr. Hoover: The Commonwealth insists on it.
The Court: We'll start then. Better·go and get
lunch.
Mr. Ruebush: We except to the ruling of'the Court for
the reasons stated.
(The Court, counsel for the respective parties, and the defendant returned to the courtroom and at 12 :37 o'clock p. m.a recess was taken for lunch until 2 :00 o'clock p. m.)
AFTERNOON SESSION.
(Monday, April 15, 1946.)

(The trial was resumed.)
The Court : Are you ready to go ahead f

I

•
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. Mr. Ruebush: We. have ene 0ther motion we want to make.
Do yon want to make it here or do you want to go inside Y
The Court:. We can go inside.
Mr. Hammer·:. O:r we can. make it right he:re ..
Mr .. Messick.:. Your Honor., we move that this ease be tried
in the absence .of spectators, that all spe~tators, be- excluded.
from the courtroom; in view of what occurred at the other
trial, we think that it is only right and proper ..
The Court: It is all right with me.
·
Mr. Hoover: May Mr. Spencer and I have just.:
page 184 } a minute to consider that and discuss it between:
ourselves before we state our position t
The Court: Do you want met
Mr. ~oov~r: No, sir ..
I

€A recess was taken
i

1

to allow counsel to con:f er.}

· The Court: What have vou done:¥
.
Mr. Spencer:. We wanf to cite Your Hono:r some law on
that and we:had to send to get a book, 161 Va ..
The Court: You have sent for it t
Mr. Spencer: Yes, sir.
The Court: The Court can continue, can't iU
Mr. Spencer: We would like for Your Honor to examine'
the authorities on it. It is a constitutional privilege.. I have
personally tried the case of Clemon Dixo1i v. C' ommonwealth
in Lynchburg in which the man pleaded '' g'llilty'' and asked
for a jury and was accorded that privilege of having a jury
to fix his punishment on his plea of guilty, and they fixed it
at death. And the Supreme Court reversed it. It is a constitutional privilege tha:t a man shall have a right fo a pnbliC'
trial and, besides that, we see, frankly, nothing before this
'Court to indicate that there ever has been anv reason to exclude the crhwd. I understood the statute which authorizes
the Court to+.-leaves it to the discretion of tI1e Court, is aimed
at such things as rape or cases where infants are involved
the evidence is too smuttv to be beard and it is
page 185 f within the discretion of the Court to clear. the
courtroom.
1\fr.. Hoover: This goes to the constitution of it, sir., Article
VI of the CQJistitution:

' . . or

"Further Gu.arantees in Criminal Cases
''In all criminal prosecutions, the accused shall enjoy the
right to a speedy and public trial, b~ an impartial jnry .of the
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state and district wherein the crime shall have been committed.''
and so forth. We are very much disposed to believe that
that is a constitutional right which Mr. Garner has not the.
right to waive,. in the first place. And in the second place,
as Mr. Spencer has indicated, we see nothing before the Court
and have seen nothing in this Court to indicate thatThe Court: No, it is only the question of convenience. I
don't want to use it.
Mr. Hoover: I have sent for this case, Your Honor, that
we would like to look at and H ought to be here any minute.
Mr. Messick: The defendant, Ralph H. Garner, requests
that that be done.
Mr. Spencer: Clemon Dixon requested that he be given a
jury on a plea of guilty.
The Court : You can go ahead and get the jury in here. The
jury is ready to go ahead.
Mr. Hoover: And determine the question afterward, you
mean?
The Court: Yes.
pag·e 186 ~ Mr. Hoover : All right.
The Court. : The question can't be used now
because we haven't anything to use it on. All right, are you
ready?
Mr. Hoover: I understand that he wants to go ahead and
select the jury and not pass on the question at this time.
The Court: We '11 decide your question when we get
through with the jury.
Mr. Messick: All rig·ht., Judge.
(VOIR DIRE EXAMINATION.)

(Five veniremen entered, were · sworn by ~he Clerk, and
examined as follows :)
The Court: Gentlemen, the case for trial is the Commonwealth v. Ralph H. Garner, who stands charged with the killing of Frank S. Smith. Are you related to Ralph H. Garner
or Frank C. SmithY
( Nega tive indication.)
The Court: Not related to Grace M. Smith?
(Negative indication.)

• 7· -

i'

Supreme Oourt of Appeals ·of Virginia

176

The Court: Do .you liv~ within -two miles of ·wmow -Street

·m· :the· City- ·of Harrisonburg!

-A-Venireman·: ·Yes, ·sir. ·
-The Oourt: -Do .you liye··within two·-miles-?
A Venireman: Six -miles.. . .- . . . .,_ .. .
.
· A Venireman· (R. w~- Callender}: · I ,tive-:at the National
.
_ -Hotel. I do liye within that.
· .page ·187 -~ · T_he Court:_ You live ther-eT
... _. ..
· ·Mr. Callender : Yes, .sir.
· -The Gourt: You mean that's vour home Y
· ·Mr.- Callender-; I ·have·oee:p._ there for three years.
. The Coui:t: I reckon you ~ll-ha-ve to stand aside.
. · ·A:re .yon qonscious of any_ bias or prejudice which would
:prevent you :from giving a fair trial ·and rendering a -ve:rdict
·· according to: the evidence?
i,

(Negative 1indieatiort.)
I

. ~~he ·Oour{ Ma·de.-up or expr~ss~d an -~pi1iion ·ccni~erning
tbe :·guilt lor innocence ·of the accused f
.
·. ::(Neg·ative\ndieatio~.')
1

'Xhe ~court : :a.re your~ scrupl~s .eruc:ft: that :vou· co~Id not con•

·vicf.one-o'f-a criine punishable· bi-death?

(:&Jgative .in.dica.tion.)
Mr. ·Ruebush: if Y otir Honor. please, may I ask a qrie~tiori'Y

The Court: Yes.
Mr. Ruebush: Mr. Funkhouser-which is.Mr. Funkhouser·f
A Venireman (]\fr: ,J. D,~ M. Funkhouser) : 'Jlhis is him.
Mr. Ruebush: You read about this Smith case in the newspaper· a good, deal'
. .
Mr. Funkhouser : Yes, I read it all..
Mr. Ruebush: You've discussed it some, have you 1
Mr.-Funkhouser:_ Well,-! don't know as I discussed it.
" .... ' ,
Mr. RuebuslJ: You've beard it discussed?
page :188 ~ '. .Mr-...Fµnkhouser; Yes.
_
._
Mr. Ruebush: Have you ever told anybody
whaf jpu thoµght about it?
Mrl,'F@khbuser: Well, I expect I have.
. ....
Mr..;_Rue.hush : y OU 've expressed an opinion as to w.11:ether
you think s01;hebbdy' istg-uilty-9f·· a murder irt this case,'··t{!ve
you? . - :
···
·
·· ~ Mr.· Funkhouser : Yes, I' expect I di£1.
•

,.

•..

•

•

i
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~ ~r.. Ru.ebrish.: ·. And you think.that there has .been. a. m:nrder
::committed?
Mr. Funkhouser: I do.
.. Mr. Ruebush: .And dc;,_you.thin.k that ..Ailr. Garner had any·. ·,thing to do with it Y
.
·
.· -Mr. Funk.houser.: '\V~ll, I thought so.
.
. Mr. Ruebush: .I don't.think, if Your.. Honor _please·?The Court: He'll have to stand asjde .
. ;Mr. Hoover:,, Just a.minute,.Mr.. Funkhouser.
Mr. Hammer : The Court told him to stand aside.
. Mr. Hoover:· :May I notiask hjm a questfonT
' · The Court: Yes, go ahead.
. :Mr. Hoover: Mr. Funkhouser, w.as ..that opinion just re... ferre·d to a casual opinion or was it fixed so that evidence
·.would· be required to change it 7
~Mr.. Funkhouser: Well, I .don't think I could "c4ru).ge .it.
The Court : , Stand· aside.
. ·_page 189.} .. Mr. Ruebush: Mr. Spitzer, did -you h~ar ,wb,at
I asked. Mr.. Funkhouser T
·
. A Venireman .. (Mr. Harry·n. Spitoor): Yes, ·sir..
Mr. Ruebush: Have you:··read the. newspaper?
Mr. Spitzer:· -Well,not very· much. I W{lsn'( he:r~:1at_the
·time ·
· M~. Ruebush! ·.You were· in the :Army!
Mr. Spitzer:·· Yes, sir.
·
Mr. Ruebush: Were you: in the Army ·during· the··smith
trialY
Mr. Spitzer: .. Yes, I just came back two months ago. · ·
Mr. Ruebush: Have you discussed it since· that· time ·with
anyone about that caseY
Mr. ·Spitzer: ·I've· made a . few casual statements f that's
·: all.
Mr. Ruebush: · Have you .. expressed ·an opinio~ ~ in those
cases? •
· Mr. Spitzer:· No, sir.
Mr. Ruebush: And vou have· no conviction one way'· or
· · otherT
"
·
· Mr. Spitzer: No, sir.
Mr. Ruebush: Do you think if you sat in a jury box that
. you could listen· to the· evidenc·e · in this case· and give.., Mr.
Garner the benefit with ·the law's presumption that he's inno-;.
· e:cenU
. Mr. ·s pitzer : ' I think so, ·sir.
· ··page· 190 ~ Mr. R1-1ebush: Have you formed an opinjo~.an
to the guilt or innocence of Mrs. Smith!
Mr. Spencer: I object to-that,-Your··Honor.
. - ~ The Court : I asked that question.
.
j
I
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Mrr Hoo:vei: : As to the g"Uilt o:rr innocence of ::~1lcs.. Smiili f

It is an imprope:r question on the voir dire, it seems· to me..
The Coulit: · I don't understand it_
. Mr .. ~mmer: We are j1!tst trying to determine the qualifications. _of the jurors, Your Honor..
.
Mr. Hopver: Mr. Ruebush asked the prosepective jurorThe Court: No,. that isn't the question inv.olved in this.
suitr
Mr. Ruebush:. Have you expressed an. opinion that you
think that Mr. Smith was murdered in this caset
- Mr.. Spitzer:- Not to my knowledge.. I don't believe I've:
ever expressed such a definite opinion.
Mr. . Ruebush: Has a:nybody talked to you about this m.at--

tert

Mr. Spitzer: Oh, I've talked to several people,. sir..
Mr.. Ruebush: Have they expres.sed an opinion. to yon as
to what they felt about the matter!
Mr. Spitzer: W ell1 I believed on several occasions they
have... I can't give you the names of those persons because
it's only been a easual conversation.
Mr. Ruebµsh: I believe you said that you can go into the
jury box with the presumption-giving Mr .. Garpage 191 } ner the presumption that he is innocent of this .
offense and it would take evidence to prove that
he was guilty; is that right?
Mr.. Spit~er:. I ~ink that's right, sir..
Mr. Ruebµsh: ·would you say it would take· evidence to
prove his innocence 1
Mr.. Spe-nee:r:. No, sirMr. Hammer: He asked him the question.
Mr. Spencer: The question wa:sn 't asked that way.. Mr..
Hammer suggested to you and I heard himMr. Hammer: As the mggestion of co-counsel, I have a
right to suggest..
.
Mr.. Spencer: Let the reporter read baek the qnestion and

ans-wer:.

Mr. Ruebush: Read the question that I asked the juryman,
please.

(The question and answer, Reeord pag·e 190, line 24, page
191, lines 1-3, were read by the reporter.)
1

Mr. Ruebush: Would it be necessary for :M:r. Garner to
introduce evidence in here that he was not guilty before you
would acquit him Y
:Mr. Hoover: Your Honor: I want to object to that question .
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because the prospective juryman, the venirema11, bas already answered that question in. the last one.
The Court: Yes.
Mr. Ruebush: I want to except to the ·ruling of
. page 192 ~ Your Honor's decision because that question has
not been answered bv the witness.
Mr. Messick: Judge, may I°' ask one question, sir7 Of
course, we don't mean any offense in examining you on the
voir dire; it is necessary that we do it. You said you think
that you could give him the benefit of the presumption. Do
you know, sir?
Mr. Spitzer: May I speak freely?
l\Ir. Messick: Yes, sir, speak freely.
Mr. Spitzer: I have something in the back of my mind.
I have been in Service for quite some time and I have been
associated with the Servicemen, and I don't think I'm prejudiced since a Serviceman was murdered--or he's dead, and
I'd try to be fair with it, but it does stick in tl1e back of my
mind. ·
.Mr. :Messick: It does stick in the back of vour mind.
l\Ir. Spitzer: I think so. We have been together ·quite a
time.
.
Mr. Messick: And hecause ·that's sticking in. t]1e back of
your mind, you don't know whether you bavc any prejudice
about it, do you 1
Mr. Spitzer: I don't like to make a flat statement.
Mr. Messick: You don't want to make a flat statement that
you do or you don't?
Mr. Spitzer: No., sir.
The Court: Take his seat?
page 19:-3 ~ 1\fr. Hammer: Take a ~eat'? Does Your Honor
understand what 11is last answer to l\Ir. Spencer
was?
·The-Court: I think I did. Read it.
(The -venireman's, Spitzer, answer and questions and nnswers thereafter, from record page 192, line 10, through line
24, were read by the rcpo1;ter.)
The Cour·t: That all right. He can take bis seat in the
box. Anything else f
l\fr. i\Jessick: 1Vhy, we'd like, if you don't mind, Your
Honor, we 'cl like to see you in chambers a minute.
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IN CHAMBERS.
I

i

I

(Present:: The Court, counsel for the respective parties,
and the defendant in person.)
!

.

(The .rep4rter read what is now record page 192, lines 10
through 24. ),
·
!

/

-

Mr. Messick: This juryman says that he is incompetent,
that he does!n 't know whether he's prejudiced, or not, that he
won't make a flat statement that he is or he isn't, that there's
something·-;that something is sticking in the hack of ·his mind,
that he can'~ say it honestly or flatly.
Mr. Hoover: Isn't the test, Mr. Messick, conscious of any
bias or prejµdice?
1\fr. Messick: He's conscious of the fact that he's g-ot something in the [back of his mind.
'--' ·
' Tl1e Court: What is in the back of bis mind?
page 194 ~ ! understood the answer to the question.
I
thought I had. And he can take his seat in the
box.
Mr. Ruebush: In other words, Your Honor, I understood
this man-11ha ve been in Service too and I k~xactly how
lie feels. A~ I understand this man says that lw is prejudiced
because of the fact that he has just gotten out of the Army
and here's i fellow soldier with him who he has stated was
murdered a~d then he caught" himself and said "or dead".
And I think !every Serviceman that's served in the Army understands. that that man is not qualified for the jury.
Mr. Spencer: That would be a very fine situation if every
Serviceman !in the United States is disqualified.
Mr. Rueblish: His own statement disqualified him.
Mr. Mes'sick: "\Ve want to exc.ept to the action of the Court
in accepting him as a juror.
.
·
.
Now if Ybur Honor please, t~ere's another question out
there we asked that is verv important in tl1is case. This
juror was alsked, and the ..Commonwealth objected to it,
whether or not he believed that Grace Smith was guilty or
innocent.
The Court: ,Vhof
.
Mr. Hoov~r: They asked that question and I objected to it.
1\!r. Messihlr: Yes, sir. ~.t\.nd you su~tained the obje~tion.
Now if a man belieyes that Grace Smith was g-uilty of inurcler,
then they believe that Frank C. Smith came to hiR
page 195 ~ death as a result of criminal agene:v. The theory
of the defense in this case. as substantiated by
practically a~l of the physical facts in this case, is that this
1

I

I

I
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~nan met his death th.11.oug:h suicide and it, the ref ore, becomes
. a very .material question in this cas.e as to whether or not
he·.met his death .th1\o.ugh .a .crim.µ1al .agency or through suicide,
.and I .think that !s a perfectly proper question on this voir dire
because any man who believes that Grace Smith was guilty of
murder .the.n believes .that Frank C. Smith was murdered and
.met his .death as .a 1·esult of criminal agency and he can't believe that he met his death :as .a suicide, and that becomes a
·very important question.
. The Court: I can't go tliat far. .
1\1:r. Ivl.essick: ·we except to the actio11 of the Court in re.
fusing to permit us to ask that .question.
•(All pm·ties to the trial rehu·n~d to the courtroom.)
Mr. Ruebush: !fr. Good, have you been in the Service t
A Venireman (Mr. Roy \V. Good) : ·No, sir.
Mr. Ruebush: Have you discussed. tl1is case, this Smith
1nurder case¥
Mr. Good: Well, it's be-en talked a lot.
Mr. Ruebush: Have you read the newspapers f

Mr. Good: Y.es., sir.
.
Mr. Ruebush: You have discussed the matter
vage 196 } witl1 peopll' and let other people discuss it with

you, have11 't you?
Mr. Good: Y~s. sir.
Mr. Ruebush: Have you expressed with anyone auy opinion
:about the ca'SeT
·
Mr. Good: Oh, I clon 't know; there might have been some ..
. thing about it at times.
Mr. Ruebush: Have you ever expressed an opinion _that
-you thought Mr
ith was murdered?
Mr. Good:
es. si
Mr. Ruebus ·
vou still tl1ink that ho was ruurdei·edt
iWr. Good: Yes., s· ·.'
The Court:
aU
Mr. Hammer: He asked him if he Btill thought Mr. Smith
1rnd been murdered ancl he said, "Yes, sir."
~fr. Hoover: Is tlmt alH

:Mr. Hammer: Yes, sir, he said he expressed an opinion
that he was murdered and he still thougl1t so.
Mr. Hoover: Mr. Good, you i;ay you have expressed the
opinion that Mr. Smith was murdered. Have you expressed
the opinion th~_;was murdered b~· Ralph H. Garner?
l\Ir. Good:
o, ·.
:Mi·. Hoover
you entertain such an opinion?
}\fr. Good: N-0, sir, I don't.

1:BZ
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Mr:. Hoover: De you have any bias or prejudice whicff
would prevent you from giving. Ralph H. Garner
page 197} a fair aiad in1pa~~~1is caseT
Mr. Good: L
·
so~
Mr., Hoover : If after hearing the evidence in this. case,,
tliere was a reasonable doubt as to whether or. not Frank c~.
Smith came to his death by cri~yiirr)bLJ]licide, is,
your mind such as to be- able to give him t~benefit of thedoubt in that event?- ·
Mr. Good: I just ·donJt-mrclir~t- .
·
Mr. Hoover: 1f you have., after hearing this evidence, anj,.reasonable doubt as· to whether or not this man wa-s, killed.
or whether he took his ow~would you_he-a-ble to. give
the accused, Ralph H .. Garner, the benefit of that doubt and
vote for his acquittal Y
;·
Mr. Good!: I think I wouia·~
·
Mr. Ruebush: Does Your Honor aecept the· juror?.
The Court: Go ahead.
.
. Mr. Hammer: Are you accepting tlH? juror f .
The Court : Yes. Take your seat.
·
~
·
Mr. Hammet: We want to ask the same que on as ove1·~ e d and w~xcept h~ tbo rnJivg of the· Court. .
··.
~ - Ruebush: I don't want to ask Mr.. Hollar any questtuM~~oover: Yonr HonO'l·, we'd like to ask :Mr.. Hollar a
few questions.
The Con rt : Yau acce1>ted him ..
page 198 } Mr. Spencer: ~ him but we didu 't ..
Mr. Hoover: We want t~ ask a few question ..
We assume.that they didn't,. but if they don't see fit to,. wewould hlre to.
·
Mr. Ruebush: What's thisf
Mr. Hoover: We want to .ask Ur. H0Ilar a few questions:
ourselves ..
lfr. Ruebush: I don't care whether vou· ask himThe Court: Go ahead.
..
Mr. Hdover: Mr. Hollar, have yon Ileurd this case discussed from time to time¥
A Venir~an (Mr. H. L. Hollar]:- Yes,. I have.
Mr. Hoover: Ha,re you expressed any opinion concerning
the guilt or innocence of Ralph H. Garner, the accused, heref
Mr. Hoilai.. : No., sir.
~fr. Hoov1r: Have you.hMrd any expressions of opinion
about that r
Mr. Holla:h Oh, yes, quite a few one way and the otller.
l\fr. Hoover: Is your mind such that you can go into this
jury box, haring l1eard the discussion you have referred to,
i
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and liear the evidence, giving Mr. Garner the benefit of the
· presumption that he is innocent until he has been proven
guilty, and after hearing the evidence base your vote on the
evidence eitl1er for guilty or acquittal!
·
Mr. Hollar: Yes, sir.
page 199 ~ .Mr. Hoover: That's all.
Mr. Hammer : No questions.
(Five veniremen entered, were sworn by the Clerk, and
examined as follows:)
.

The
Ralph
Frank
Frank

'

.

Court: The case for trial is the Commonwealt.h v.
H. Garner who stands charged with the killing of
0. Smith. Are you related to Ralph H. Garner or
C. Smith 1

(Negative indication.)
The Court: Or Grace M. Smith, his wife?
( Nega tive indication.)
The Court: None of you live within two miles of ·wmow
Street in the City of Harrisonburg; you live outside Y
(Negative indication.)
The Court: Are you. conscious of any bias or have you
made up or expressed any opinion concerning the guilt or
innocence of the accused Y
A Venireman: I have.
The Court : Expressed an opinion Y
A Venireman: I have discussed it; yes, sir.
The Court: But expressedA Venireman: I have.
The Court: All right. Have you formed an opinion?
A Venireman : I have.
The ·Court: How about you, have you formed an opinion 1
Second Venireman : Not definite ; no, sir.
page 200 ~ The Court: How is yours?
Third Venireman: I've formed an opinion
a bout the thing. I don't know whether it is accurate 1 of course.
The Court: Do you want to ask any questions?
:Mr. Hoover: Is that opinion which you l1ave formed such
an opinion that it ,vould require eyiclence to overcome iU
A Venireman: Yes., sir.
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The Court: f ou may stand aside. Did you say you had
expressed an opmion?
A Venireman (Mr. M. C. Landis:) Yes, sir.
The Court : Fixed opinion Y
Mr. Landis: Not definite.
The Court: Not definite. Would it take evidence. toMr. Landis : Good evidence ; yes, sir.
The Court: Do you want to ask a question!
Mr. Hoover: Do I understand you, sir, that you have, to
some .extent, formed an opinion 1
Mr. Landis: Yes, sir.
. Mr. Hoover: Is that opinion so fixed and so definite that
it would require evidence to overcome it, or not¥
Mr. Landis: Yes, sir, it would require good evidence to
overcome it, I think. I have expressed myself on several
occasions in :the matter.
Mr. Hoover: Do you feel that you could not go
page 201 ~ into this jury box giving tl1e_ accused the benefit
of the presumption of law that he is innocent
until he has been proven g11ilty Y
Mr. Landis : I think I could.
Mr. Hoover: You think you could do that?
Mr. Landis: Yes, sir.
Mr. Hoover: It seems to me he's disqualified himself.
The Court: Disqualified?
Mr. Hammer: ·what is vour name. sir?
Mr. Landis: l\L C. Landis.
·
The Court: Have you made up or expressed an opinion
concerning the guilt or innocence of the accused?
A Venireman: I have not expressed no Qpinion but I've
made up my mind.
The Court: Could that. be changed by evidence)
A Venireman : No, sir.
The Court: Unchangeable?
A Venireman: No, sir.
The Court: Stand aside.
l\fr. Earman, have you made. up or expressed an opinion
concerning the guilt or innocence of the accused 1
A Venireman (Mr. A. W. Earman): No, I have 11ot give it
a thought. '·
The Court: Never given it a thonghH
Mr. Earman: No, sir.
The Court: Then you are not conscious of anv
page 202 ~ prejudjce or bias that would prevent vou fro1i1
giving him a fair trial, are you?
·
·
l\fr. Earman: No.
i
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'The Court: Are your scruples sueh that you could not
:convict one of a crime ;pmtlsl1aole by d.ea.tht
lVIr. Earmau: N.o., I think if the Court proved him he
:should have it, he shoukl have it, but I'd like to get off if I
,could on .account of my wo.rk at home. I ~m a farmer and I'm
behind in my work, if that ~s any excuse.
The Court: No, I'm sorry.
.
Have you made up or ,expressed any ·opinion concerning the
guilt or innocence of the accused Y
A Venireman (Mr.. Glenn Glass): No, sir..
The Court: Conscious of any bias which wpuld prevent
you from giving .a fair trial and rendering a verdict according to the evidence?
Mr. Glass: No, sir..
The Court: Are your scruples such that you could not convict one of a crime punishable bv death t
Mr. Glass: No, sir.
·
The Court: You are not within two miles of Willow Street
in Harrisonbrg?
Mr. Glass: No, sir.
The Court: Any questions?
:M:r. Ruebush: ·what"s vour name?
page 203 } Mr. Glass: Glenn Glass:
Mr. Ruebush: You read about the Smith trial
in the Smith case?
Mr. Glass: I never read the whole thing; I just looked at
the headlines.
Mr. Ruebush: Sir?
Mr. Glass: I just looked at the headlines in the paper,
that's all.
Mr. Ruebush: Have yon discussed the matter with anybody?
Mr. Glass: Not in the way of whether he's guilty or whether
he wasn't.
1Ir. Ruebush: A man is presumed to be innocent until he
is proven guilty.
Mr. Glass: That's right.
}Ir. Ruebush: Coull you go into the jury box with the
presumption that Mr. Garner is innocent of uny crime until
he's proved beyond a reasonable doubt that he's guilty?
Mr. Glass: CertainlY.
The Court: Take vom· seat .in the box.
Mr. Messick: "\Ve want the record to show that we've asked
of every juror as to whether or not they believe Mrs. Smith
was guilty of murdering her husband and the Court refused
to permit us to ask the question and we except to it.
l\fr. Spencer: Yes., I think he's entitled to that. You settled

-·-,

!

:supreme Conrt of' Appears of Virginia-

t86

page ~04

~

it once;. there's no.reason in keeping on. Just tel1
the Judge..
·

{Five veniremen entered,_ were sworn b-y the Clerk, and.
examined as- fGllows:}
· The Court: The case you aFe called to try, gentlemen, is
the case of Commonwealth v. Ralph H. Garner who stands.
charged with the killing of Frank C.. Smith .. You are not related to Garner OF'' rQ Smith?.
{Negative indicmti&n.,}
The Court:.· Nor to Mrs. Smithf
·(Negative indicatiO'll ..}

The Court: Y eu €lo:a 't live- witllirr: two miles of
Street in Harrisonburg!

·wmow

I

!

,Negative indication.)
The Oour;t: Have yon made· np or expressed any opinion
Mn:cerning the guiU or innocence of the accu8€d ¥
A Venireman: I have.
The Court: 1 Conscious of any bias which would prevent
you from giving a fair trial and rendering a verdict according to the evidence¥
(No answer.)
The Court: Are your scruples such that yon could not convict one of a crime punishable by death 1
A Venireman : I am.
Second Venireman: I am.
Mr. Ruebush: ·what are tl1e names of those two gentlemen!
p_age 205_ ~ The Glerk: vY. l\L Sipe and H. S. Campbell.
Mr. Spencer: If it is all rig·ht, I'd like to nsk
these two gentlemen the same question a bout them both. Do
you mean by your answer that you do not think the State has
the right to inflict the deatl1 penalty in certain cases bv reason
of religious or conscientious scruples, that the State has no
right to inflict the cleath penalf.y even tl10ugb the evidence
may justify !iU
A Venireman : It might be all right for the. State, but I
wouldn't, so: far as I am concerned, want to pass it.
1

I
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Mr. Spencer: As I understand, the question is do ·you,
either by· reason of religious scruples or conscientious
scruplesA Venireman: No.
Mr. Spencer: -believe that the State doesn't have the·
right to inflict a death penalty in the case which the law and
the evidence justify it 1
·
A Venireman: I don't believe in sentencing a man to death.
Mr. Spencer: Sir?
·
A Venireman: I don't believe is sentencing a man to death.
Mr. Spencer: I don't know if I made myself clear. You
are-in effect, you wouldn't personally vote for a death
penalty 1
page 206 } A Venireman: No, sir.
Mr. Spencer: But it isn't any conscientious
scruples that the State has the right to invoke the death
penalty in certain cases?
A Venireman : Yes., sir.
Mr. Spencer: How about your. . Second V cnireman : Conscientious scruples.
l\lr. Spencer: You just don't think tlmt the State has the
rig·ht to impose the death penaltY..Y
The Court: ·what's his name?
Second Venireman : ·vv. :M. Sipe.
Mr. Spencer: I don't think, Your Honor, strictly speaking,
Mr. Sipe is disqualified. The question to the juror isn't
whether he would inflict the death penalty but whetherThe Court: That isn't the question.
Mr. Spencer: -but whether he, by reason of cbnscientious
scruples or beliefs, religions or otherwise, does not believe the
State has the rig-ht to inflict the death penalty, and even
though the law and the evidence justified it in a particular
case.
The Court: Your contention is Mr. Sipe is eligible?
·
Mr. Spencer: I think so. I don't know what Mr. Hoover
thinks.
·
'
Mr. Hoover: I agree with that. It doesn't seem to me l1e 's
disqualified l1imself on that ground.
· page 207 ~ The Court: No, he has not. Take your seat
in the box.
Mr. Ruebush: Your Honor, may we ask some questions Y
Did you excuse !fr. Campbell Y
The Court: lie clearly disqualified l1imself.
Mr. Ruebush : Has he been excused f
The Court : Yes, sir.
Mr. Ruebush: Mr. Caricofe, you have read the newspapers
about this Smith case right extensively, I suppose 1
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A Venireman: (Mr. Frank A. Carico£e) Yes, sir~ I read
some of it.
Mr. Ruebush: And you've discussed it with people?
Mr. Caricofe: Some, yes, sir.
Mr. Ruebush: And I suppose you've expressed an opinion
about the guilt or innocenseMr. Caric.ofe: No, I never did when it comes to Mr. Garner's case. :I never did that.
Mr. Ruebµsh: Do yo.u think that 1Irs. Smith was guilty of
murdering her husband?
Mr. Caricofe: No, sir, I don't know a~ all. I never heard
the case.
The Court-: :Mr. Sipe, take your seat.
Mr. Hammer: We have not finished.
Mr. Ruebush: I want to ask Mr. Sipe some questions.
The Court: I thought you had given him up.
Mr. Ruebush: No, sir, I had not.
pag·e 208 ~ I\fr. Ruebush: Mr. Caricofe, if the law presumes that a man is innocent until he is proven
guilty, are you willing· to go into the jury box, or can you
g·o into the jury box with an absolute free mind with the pre- ..
sumption that Mr. Garner is innocent until after y9u hear
evidence to prove his guilt beyond a reasonable doubt?
Mr. Caric:ofe: ·wen, so far as my conscience., I could. I
would ratbe1~ not, when it comes to that, ber.ause I feel like
I can't hardly get away .from home. Now that's the way it
is with me. Even my boy that I've g·ot home to do the feeding for me is sick right at this time and if just makes it
mighty bad for me, hut so far as anything· that I know on
Mr. Garner, I don't know a thing- that he's g·uilt.y when it
comes to that.
Mr. Ruebush: You would go in the jury box with the presumption that. he's innocent.
Mr. Sipe, I want to ask you a couple of questions. Did you
say you had made up your mind in thiR case 1
A Venireman (Mr. W. M. Sipe): Yes, sir.
Mr. Ruebush: You have made up your mind?
Mr. Sipe: Yes, sir.
Mr. Ruebush: As to the guilt or innocence of the accused?.
Mr. Sipe: Yes, sir.
The Court:: Did he sav l1e had made up his mind~
Mr. Ruebush: He said he had made up his mind.
The Court: As to what.?
page 209 ~ Mr. Ruebush: The guilt or innocence of the
accused.
The Court: I thought beforehandMr. Sipe: No, I said I had made up my mind.
1

j
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The Clerk: You didn't hear him.
The Court: Yon can stand .aside.
:Mr. Hoover : Let me ask .a question. Is .that opinion sµch
:a fixed opinion that it would require 1.~videuce to overcome it?
}Ir. Sipe: Yes, .sir, I had made ~p my mind the way I felt
.about it .and the people I talked with about the case, that I
had done passed my opinion.
~fr. Hoover: Answer my question.. Is your opinion so
fixed that it W!Ould requh~ evidence to rule -it out of your
1nind?
~fr. ~ipe: Yes, sir.
Mr. Hoover: :And be able to give him tl1e presumption of
innocence?
. 1Ir. Sipe: Yes, sir.
Mr. Messick: Ho.w rould it possibly be otherwise when the
:gentlemen has said tlmt he's made up his mind?
The Court; Stand aside.
Mr. Ruebush: :M:r.. Huffman?
A Venireman (:Mr.. Russell Huffman): Yes, sir.
Mr. Ruebush: Have you been in the Service?
Mr. Huffnrnn: No, sir.
page 210 } Mr. Ruebush: Have you read the newspaper
accounts of this case¥
Mr. Huffman: Yes, sir. ·
Mr. Ruebush.: Have you discussed it with other people?
Mr. Huffman: Yes, sir.
Mr. Ruebush: Have you expressed an opinion as to the
~!suilt or innocence of either }vfr. Gamer or Mrs. Smith?
Mr. Huffman: No, sir.
Mr. Ruebush: You have not?
Mr. Huffman: No.
Mr. Ruebush:. Mr. Huffman, in your discussion with and
consideration of newspaper articles, have you made up your
mind as to whether Mr. Smith was murdered, or not f
l\Ir. Huffman: No, sir.
l\Ir. Ruebush: The la,"· presumes that every man is innocent until he's proved guilty beyond a reasonable doubt. Do
you feel you can p;o into the jury box and g-ive l\Ir. Garner
the presumption that he's an innocent man until the Commonwealth proves him guilty!
Mr. Huffman: Yes, sir.
Mr. Ruebush: All rig·M ..
1'1:r. Park?
.
A Venireman (Mr. DaiJcv Park): Yes, sir.
Mr. Ruebush·= You heard the questions, I suppage 211 } pose?
Mr. Park: (Nodded he~d.)
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· Mr. Ruebush: And yon think you. can giv:e -Mr. Garner tt.
fair trial t
Mr. Pa'l'k:: Wel'I,. I don't brow. I reckon I cm1_
!fr: Ruebush: You say you '' reckon yo ucan' '. Let me·
a-sk you this question: Can you go in. the jmy box with the·
presumptron Mr. Garner is innocent!
Mr. Park: Yes, sir.
Mr. Ruebush: You can. .And' if there is no evidence beYoncli
a: reasonable doubt to convict him, you can vote or will· vote
for acquitta:l? · .
·
.
Mr.. Park:. If there is no evidence, there- wouldn't be anything else to do..
(Five veniremen entered,, weL"e sworn py the Clerk,. and'
·
examined as. follows :. )
The' Court: Th~ case you are calle'd to try is the Commonwealth v. _R*lph H. Ga-rner who is charged-hldicted witri thekilling of Erank C. Smi.th. You are not related to Ralph:
Garner. or Frank C. Smith, are you, either one of you t
I

(Negative indication ..}
I,

The Court: Conscious of any-have you made up or expressed an opinion of tlle guilt or innocence of- tbe accused r

(Negative indication.)
·-

The Court: Conscious of any bias or prejudice w-hicb wouhl
prevent you from giving a fair trial and renderpage 212 ~ ~ng· a verdict according to the evidence t
(Negative indication.)
The Court: Are your· scruples such that you coulcl not
convict one of a crime punishable by death t

A Venireman : Yes, sir.
Second V ~nireman : · Yes, sir.
The Court : Is that fixed and unchangeable¥"
A Venire~an: Yes, sir, I think so.
The Court : • Conscientious scruples f
A Venirertian : Yes, sir.
The. Couf:t: Yours are- co-nscientious scruples-both of
yon 1
A Venireman: That's 1·ig·bt.
Mr. Hammer: ·what are their names 7
I
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The Clerk: :Mr. Grove and Mi·. Shiplett.
The Court: Do you want to inquire Y
l\Ir. Ruebush: Mr. Driver, you have read or did read, Isuppose, about the Sinith case in the papers?
A Venireman (Mr. Hunter E. Driver): Yes, sir.
Mr. Ruebush: And have you discussed the matter with
other people¥
Mr. Driver: "\Vell, yes, sir~
Mr. Ruebush: Have you talked to other people about the"
gl!ilt or innocence of Mr. Garner?
Mr. Driver: Well, not very much. I don't
page 213 ~ ln10w much. ·
Mr. Ruebush: Sir?
Mr. Driver: I have some, not very much. I don't know
much nbout it.
l\fr. ~uebush: Have you expressed your opinion as to the
guilt or innocenceMr. Driver: ,Vell, I don't know as I have. I may have, a
few things.
:Mr. Ruebush: In other words, in the discussion you have
told these people you discussed with what you thought about
the case?
Mr. Driver: Yes, I have.
Mr. Ruebush: It would require evidence to change your
opinion, ,vouldn't iU
~fr. Driver: Yes, sir.
.
Mr. Ruebush: In other words, you have expressed an opinion antl fixed an opinion in thaU
)fr. Driver: ·wen, partly. I just don 't~wouldn 't say that
I have it fixed.·
Mr. Ruebush: But it is so fixed that it would take evidenceThe Court: He said he couldn't1\fr. Ruebush: -take evidence to change it?
Mr. Driver: Yes, sir.
· Mr. Hammer: He said it would take evidence to charnte
bis opinion.
··
page 214 ~ The Court: I thought he sai~ it was the other
way around.
.
l\fr. Hammer: Is that correct? You said it would take
evidence to change your opinion; is that correct?
Mr. Driver: Yes, sir.
The Court: It is all right. I thought he said the other
way. Stand aside.
·
Mr. Ruebush: l\fr. Shiplett, I suppose you've read the
newspapers? Can you hear good?
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A Venireman (Mr.
T. ·Shiplett): No, sir.
Mr. Ruebush: You can't hear goodf
Mr. Shiplett: No, sir.
·
Mr. Ruebush: Can you understand what I'm asking you?
l\fr. Shiplett: No, sir, I can't understand the Judg·e.
Mr. Ruebush: You can't understand the Judg·e and you
can't understand what counsel is asking!
· Mr. Shiplett: No, sir.
The Co1mt: There's no objection to discharging· him 1
Mr. Hamm.er: It shouldn't be, under those conditions.
The Court: All right, you can stand aside.
Mr. Ruebush: Mr. Painter?
A Venireman (~ir. R. L. Painter): Yes, sir.
Mr. Ruebush: Mr. Painter, you've read the newspapers
about the Smith case¥
Mr. Painter: Yes, sir.
Mr. Ruebush: Discussed it with people1
page 215 ~ , Mr. Painter: No, sir.
Mr. R,uebush: You_ have not discussed it with
anybody? ,
Mr. Painter: No, sir.
Mr. Ruebush: ,v11at is your occupation, !fr. Paiilter?
Mr. Painter: Farming.
Mr. Ruebush: Where ·do you live?
Mr. Painter: Elkton.
Mr. Ruebush: Elkton1
l\fr. Painter: Yes, sir.
Mr. Ruebush: And vou have never discussed this matter
of the Smith trial with., anybody?
Mr. Painter: No, sir.
Mr. Ruebush: Have you formed an opinion about the matter?
Mr. Painter: No, sir.
Mr. Ruebush: Now the law presumes that Mr. Garner, who
is charged ih this case with murder, is innocent. Can you go
in the jury box now with that presumption, the presumption
that he's innocent of this offence!
l\fr. Painter: Yes. sir.
Mr. Ruebush: Th.at's all.
The Court: Take your seat.
I

•

1

1

(Five veniremen entered, were sworn by the Clerk, and
examined
asI follows:)
The Court: The case for trial is the Commomvealth

I
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Ralph I-I. ·.Garner who is charged with the killof one Frank C. Smith. Are you related to
Garner or Fmnk C. SmithJ

r fag

.(Negative indication.)

· i

'The Court: Nor to Mrs . .Smith?
(Negative indication.. }
The Court: Do either of you live within two miles of Willow Street, Harrisonburg 1
(Negative indication.)
The Court: Have you made up or ·expressed any opinion
,concerning the guilt or innocence ·of the accused t
(Two veniremen motioned.)
The Court: Are you conscious of any bias which would
})revent you· from giving· him a fair trial and rendering· a
verdict according to the evidence 7
(Negative indication.)
The Court: Are your scruples such that you could not
-convict one of a crime punishab~e by death t
(Negative indication.}
The Court: All right.
1\Ir. Ruebush: Mr. ChapmanMr. Hammer: 011e of these gentlemen disqualified him·
·Belf. ,Vhat's your name?
A Veniremen: Mr. Flook.
Mr. Hammer: I think he disqualified himself.
The Court: I thought you were going to ask· som~ questions.
Mr. Hoover: Mr. Flook, did you say that you
page 217 } had made up or expressed an opinion 1
Mr. Flook: That's right.
):Ir. Hoover: Is that such a fixed and abiding opinion that .
it would require evidence to overcome it?
Mr. Flook: Yes, sir.
The Court: You can stand aside.

ig4
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Mr~ Rueb~sh:- Mr. Chapman, you '-ve reacl the new$pap~r
accounts in \this· case T
A Venire:µian (Mr. Joh1:1 D. Chapman):- Oh, partly; notve.1ry much.
Mr. Ruebp.sh: You've discussed it with friends of yours,.
have yout I
Mr. Chappian: . No,. sir-..
..
.
Mr. Ruebush: You have not discussed 1U
Mr. Chapin.an: I never paid much attention to it.
.
Mr. Ruebush: .Anybody ever discussed it in your presence?'
Mr. Chapman: No, I couldn't say they have; maybe talked
of it a little bit or something-,, butMr. Ruebush: What is your occupation t
Mr. Chapman: I'm a farme1\
Mr. Ruebush: Where do you live f
Mr.. Chapp:rau:- .About three miles north of Singers. Glen.
Mr. Ruebush:- The· law presumes that every man is inno~cent of th~ :crime charged until he's proved to be guilty by
~vidence adduced by the· Commonwealth; proved.
page 218 r beyond a reasonable doubt' of guilt. If you went
· into the' juTy box, could you give Mr.. Garner that
presumption f
Mr. Chapman: I think I could; yes.
Mr. Ruebush: Are vou not certain about it·¥
Mr. Chapinan: Weil, I believe I could say I could.
Mr. Ruebush: You still have doubts about whether you
could?
Mr. Chapman: Oh,. I just wouldn't like to say that I have~
Mr. Ruebush: Sir!
Mr. Chapman: I wouldn't just like _to say that- I l1ave, but
I believe I could without a doubt that I could.
Mr. Ruebush: ,Do you feel now that he's guilty t
Mr. Chapman: "Why, no.
~he Court: Can he take his seat in the boxf
Mr. Spencer: Are there any objections 1
Mr. Han:m;ier : I don't think the man is qualified.
Mr. Hoover: You are objecting to him being accepted as
a jnror.f ·
.l\tir. Hammer: I think so.
Mr. Hoover: I understand these gentlemen a1·e exceptino0
to the acceptance of Mr. Chapman as a juror.
The Court: Who just sat down?
Mr. Ho.over: Yes, sir. ·
The Court: "Why, it seems to me I1e isn't auvthing else
!

1

I
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Mr. Hammer: That's all right with us.
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Mr. Spencer: Do they object or- don't they object?
Mr. Hammer: No, we withdraw it.
Mr. Ruebush: Mr. Armentrout, you've read the newspaper account ofA Venireman (Mr. E. E. Armentrout): Yes, sir.
Mr. Ruebus];i: And you've discussed the matter with your
friends and neighbors 7
Mr. Armentrout: Not especially; no,. sir.
Mr. Ruebush: Have you heard it discussed in your presence¥
Mr. Armentrout: ·well, I don't-I would say I've heard
some make remarks; yes, sir~
Mr. Ruebush: Did you agree with those remarks?
Mr. Armentrout: No, sir, I didn't discuss it.
]\fr. Ruebush: You weren't in here at the trial of Grace
Smith, were you?
Mr. Armentrout: How's that?
Mr. Ruebush: Did you attend the trial of Grace Smith?
Mr. Armentrout: No, sir, neve~ was in the courthouse
while it was going on.
Mr. Ruebush: The law of Virginia is that a man is presumed to be innocent-that's the presumption that you must
start out with if you go in here as a juror-that the man is
innocent, unless the Commonwealth proves beyond a rea- sonable doubt by evidence of the guilt, that it
page 220 ~ will be necessary for you, under your oath, to
acquit him, that. is to find him not guilty.
Mr..A.rmentrout: Yes, sir.
Mr. Ruebush: Do you feel that you can go in the jury
box feeling that way?
Mr. Armentrout: Yes, sir, I could.
·
Mr. Ruebush: All right, sir.
Mr. Stricker, did you hear the questions I asked Mr. Armentrout?
A Venireman (Mr. T. J. Strickler): Yes, sir.
Mr. Ruebush: How do you.feel, the way he did about the
matter?
Mr. Strickler: Not exactly.
Mr. Ruebtish: Have yo.u got an opinion as to the guilt or
innocence?
Mr. Strickler: I've practically made up my mind.
Mr. Ruebush: Have you expressed that opinion to others Y
Mr.· Strickler: I have so.
The Court: He said be had made upMr. Ruebush: He said he had made up his mind and expressed his opinion.
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The Court: Still, could that opinion be overthrown by evi~
denceY
·
Mr. Ruebush: I don't think that's the criterion; if Your.
Honor please.
page 221 } Mr. Hammer: Is it such that it would-the
question is: Is your opinion such that it would
take evidence to overcome that opinion you have now?
:M:r. Strickler: It would so.
Mr. Hammer: It would.
Mr. Spencer: So he,s disqualified.
The ·Court: 'Stand aside.
Mr. Ruebµsh: Mr. Black, you heard the questions I asked
these other !people?
A Venireman (Mr. H. N. Black): Yes, sir.
Mr. Rllebush: Have you expressed an opinion?
Mr. Black: No, sir.
Mr. Ruebush: Have you discussed the case?
Mr. Black: No, sir.
Mr. Ruebush: Are you married,
Mr. Black: Yes, sir.
Mr. Ruebt1sh: Have you discussed this in your home with
your wife?
·
.Mr. Black: No, sir.
Mr. Ruebush: You have not. The law presumes that Mr.
Garner is innocent and it will be necessary for the Commonwealth to p1·ove, beyond a reasonable doubt, bis g·uilt. It
will be necessary, when you go in the jury box, if you go
there as a qualified juryman, to give him that presumption of
innocence. Can you do that t
pag.e 222 ~ , Mr. Black: (Nodded head.)
I

(Four veriiremen entered, we1·e sworn by the Clerk, and
examined as follows : )
I

.

The Clerk: You excused Mr. Harlin f
The Court: Yes.
The case you are called to try is the case of the Commonwe11Jth against Ralph H. Garner who is charged with the
killing of Frank C. Smith. Are you related to Garner?
(Negative indication.)
The Con.rt: To Smith?
(Negative indication.)
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The Courb Nor to Mrs. Smithf
{ N egath~ indication.}

·The Court: None of you live within two miles of Willow
:Street in the City of Harrisonburg!
A Venireman (Mr. Benjamin. C. Deavers): Yes, sir, on a
:straight line it would be.
·
The Court: YOU '11 have to stand aside.
Made up or expressed an opinion concerning the guilt or
innocence of the accused 1
A Venireman (Mr. H. S. Earman): Yes, sir..
The Court: You have I
M1~. H. S. Earman: Yes, sir.
The Court: Is that opinion such that you could notMr.. Hoover.: Is that opinion such, Mr. Enrpage 223 } man, that it would require evidence to change it,
overcome it'
Mr. H. S. Earman: It would.
M:r. Hoover: Would require evidence to change your opinion?
Mr. H. S. Earman; My opinion was made up mostly by
what I read in the pape1·s during the other trial.
Mr. Hoover: You have formed an opinion!
Mr. H. S. Earman: Yes, sir.
Mr. Hoover: Have you expressed it to anyone?
Mr. H. S. Earman: I have.
Mr. Hoover: And it would take evidence to change iU
Mr. H. S. Earman.: Yes, sir.
Mr. Hoover: It seems to me he disqualifies himself, Your
Honor.
The Court : Stancl aside.
Are you conscious of any bias or prejudice wl1ieh ,vonld
prevent you from giving a fair trial and rendering a verdict
according to the evidence? Are you a little deaf?
A Venireman (Mr. Claude B. H.eu:sley): Yes, I'm clear
deaf in my left ear and I can't hear as good as I'd like to
out of my right.
·
The Court: Are you conscious of any bias or prejudice
which would prevent you from giving a fair trial and rendering a verdict according to the evidence f
lfr. Hensley: I don't think so.
png·e 224} The Court: Are your scruples such that you
could not convict one of a crime punishable by
c1eath?
0
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Mr.. Hensley: Well, l don'i know. I don't like to serve
gn j'll'rys of that kind.
·
The- Court: Please answer the-will you please ask the
qaestfons 1

Mr. Hoover:- How ba:d is your hearing, sir!
Mr. Hensley: Sir:
Mr. Hoover: How bad is your hearing~t
Mr. Hensle?: Well, I just can't hear ordinary. c,1nversation at a reasonable distance away rmless I got my· left ear
turned toward the speaker.
:Mr.. Hoover : .Are you entirely deaf in your right ear?.
Mr. Hensley: I'm entirely deaf in my left one.
·
Mr. Hoover: And your right one does not have perfect
hearing.1
Mr. Hensley~
don "t thinir SO'.
:Mr. Hooier·: Do yon think yon can sit in this ju:ry box
and hear th~ evjdence and everything, that you are supposed
to. heart
i
Mr. Hensiey: Well, I don't know whether I can, or not. It
might depend somewhat on the loudness of the voice of the·
party. I was listening to. .
Mr. Hoov&~: Do you have a:ny dif:ficnlty" hearing what I'm
saying. now ,
page 225 ~ Mr. Hensley: Well, I can hea1· the most of it
right.
::VIr. Hoover: I'm afraid, Your Honor, this gentleman
disqualifies llimself by reason of physical incapacity.
The Coui·t : I think so.
,
·
Mr. Spencer: Naturally, there are going to be times during the progress of the trial when witnesses are not going
to be talking as loudly as I am talking now, and I'm afraidThe Court: No objection Y
Mr. Spencer: What do you thinkf
Mr. Ruebush: ·we .have no objection to him serving, if
Your Honor wants liim to serve.
Mr. Hmnmer: '\Ve haven't any objection to .him serving
at all ..
Mr. Messick: Either way.
Mr~ Hammer: Either w~y Your Honor rules.
The Court:
e had bette1.. let him go.
You've. answered all -of the questions, haven't you?
A Vemre~au (Mr. II. D. Moyers): That last one. Will
you repeat that last question r
Tl1e Court: Arc your seruples sucb that vou could not
convict one Jr a crime punishable by death? .,
Mr. Moye~ls: I'd rather uot be called upon for that.

r

I.

•

0)

1

. all

,v

Ralph H. Garner v. Commonwealth of Virginia

199

Mr. Hoover: You just simply rather not serve on a jury
like thaU .
Mr. I\foyers: Yes, t-ir.
pag·e 226 ~ Mr. Hoover : But the test is, do you have any
conscientious scruples{which would prevent you
from imposing the death penalty in a proper case?
M:r. Moyers: ,,vell, wheu it eomcs down to that, I wouldn't
hardly tl1iuk so, but it is just my own personal opinion, that's
all..
The Court: Better stand aside!
Mr. Hoover: J'ust a minnte. I have no objection b hnn
on the present questions nnd I don't care to ask hhn anrthing else.
Mr. Hammer: We object.
Mr. Spencer : Him being accepted 1 This is, if .Your Honor
please, the positio11 Mr. Hoover and I both take: That this
g·entleman, in effect, says this-that he doesn't like the idea
of sitting on a case-or the idea of inflicting the death penaltv if the law and the evidence warrant it. On the other
hand-aud if there was such a case as in his judgment he
thought it was warranted, then he would inflict it. .Now if
that's true, then it seems to me he does not meet that requirement of the law. So far as the Commonwealth is concerned,.
we don't object to him and I don't think anybody else will
object to him.
The Court: Take your seat in the box.
Mr. Ruebush: May I ask him a couple questions, if Your
Honor please. Mr. Moyers, were you in the
pag·e 227 ~ Army f
Mr. Moyers: No, I wasn't in the Army.
Mr. Ruebush: The law in this State is that a man is presumed to be innocent until he is proven guilty beyond a reasonable doubt. Can you give Mr. Garner. that presumption
that he's an innocent man Y
Mr. Moyers: Well, so far as I am concerned.
M:r. Ruebush: You have not made up your mind from anv"
tbing you read in the newspaper accounts Y
Mr. l\foyers : Why, no, I have not my mind made up at all.
Mr. Ruebush: That's all.

(Five veniremen entered.)
The Court: No use swearing Mr. Coffman because he's
related, as I understand, to Mrs. Smith.
A Venireman (Mr. J. Rush Coffman): That's right.
The Court: Stand aside.
.
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(The remaining four veniremen were sworn by the Clerk
and examined as follows:}
Tlrn Court: The case for trial is the case of ,Commonwealth

v. Ralph H. -Garner who is charged with the killing of Frank
C. Smith. You are not related to Garner¥
(Negative indication.)
The Court:

Or to Smith?

(Negative indication.)

.,

The Coud: Or to Smith's wife?

(Negativ~ indication.)
page 228

~

The Court: Do you live within two miles of
Willow Street in Harrisonburg?

(Negative indication.)
The Coud: Have you made up or expressed any opinion
concerning the g·uilt or innocence of the accused?
A Venireman (Mr. Dewey Baker): I have.
The Court: Are you conscious of any bias which would
prevent you from giving a fair trial and rendering a verdict
according to the evidence f
A Venireman (Mr. C. J. Benning-ton): I patronized his
place of business.
The Com~t: Just wait then. Are your scruples such that
you could not convict one of a crime punishable by death?
A Venireman (Mr. Charles H. Deputy): Yes, sir, I don't
believe in capital punishment.
Mr. Bennington: I patronized Mr. Garner's place of business.
The Com~t: Have you made up or expressed any opinion
concerning the guilt or innocenceM r. Dep11ty; No, sir.
The Court: Is that just a general condition? In other
words, you wouldn't convict orie of a crimeMr. Deputy: No, sir.
The Court: Do you want to ask him any questions f
Mr. Hoover: Do you have sucl1 ~onscientious
pag·e 229 ~ ~cruples that you could not impose the death peu:alty in a proper case Y
·
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}fr. Deputy: Yes, .sir..
}fr. Hoover: Is it a matter Gf your religicm 1

:Mr. Deputy: Yes, ,sir.
The Court-: "They've answered -all of the questions.
Jlr. Hoover-: Mr. Baker, I belie'Vle you stated, on the origillal question to you from the Judge_, that you had formed an
,opinion in this mattex¥
Mr. Baker: I have; y.es.
!fr. Hoover: Have you ·e~pressed that opinion to others T
~Ir. Baker: No, not to anybody else.
:Mr. Hoover: That ·opinion~Ir. Baker: Just 'in the home.
1\fr.. Ho-over: That opinion such that you could not go into
ibis jury box giving Mr. Garner the benefit of the presumption of law which says that he shall be considered innocent
until he has been proved guilty?
Mr. Baker: I wouldn't like to, no.
Mr. Hoover: Is that opinion of yoursMr .Baker: That's rig·ht.
Mr. Hoover: -so firm and fixed that it would take evi,dence to overcome it f
Mr. Baker: That's right.
Mr. Hoover: Change your mind?
Mr. Baker: That's right.
page 230 } The Court: Stand aside.
Mr. Hoover.: I want to ask this gentleman here
some questions. What is your name, sirf
A Venireman (Mr. C. J. Bennington): C. J. Bennington.
Mr. Hoover: I understood you, a while ag'O, to say that
you patronized Mr. Garner's place of business, is that right!
Mr. Bennington: Yes, sir.
Mr. Hoover: What do you refer to, Bowers' Restaurant,
·when he was there!
l\Ir. Bennington: No, sir, the Arcade Restaurant when he
·was there and the Spotswood Country Club.
Mr. Hoover: Is that going to have any bearing on your
l1earing the evidence in this case and arriving· at such conclusion as the evidence warrants t
Mr. Bennington: No, sir.
Mr. Hoover: Have you ;made up or expressed any opinion
about the guilt or innocence- .
Mr. Bennington: No, sir.
Mr. Hoover: Do you have any personal acquainceship with
1\Ir. Gamed
·
Mr. Bennington: No, sir, I've never met him personally.
I know him when I see him.
.
.
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Mr~ Hoover: I have no objection to the juror. I don't know
if these gentlemen want to ask him any questions or not.
Mr.. Ruebush: No, I don't want to ask him anything.
The Court: Take your seaL
p·age 231 ~ Mr. Ruebush: Mr. Bowers, have you read the:
lilewspapers in this case ?
A Venireman (Mr. Mark Bowers) : Yes, sir..
Mr. Ruebush: Discussed the matter with anybody,. talked
to pegple abeut itY
.
Mr. Bowers: Only in the home in a general discussion1'
that's alL
Mr. Ruebush: Expressed au epinion about the, guilt or innocence of the accused in this. caseY
Mr. Bowers:. ,No,. I don't think so.
Mr. Reubush: · The law presumes a marn is innocent until~
he's provenl guilty. Can you go into the jury box with that
presumptioii !
Mr. Bowers : Yes, sfr.
Mr. Ruebush: And the law fm:ther says that before a man.
can be found guilty,. the evidence must satisfy you beyond a
reasonable doubt that he's guilty. Can you do thatt
Mr. Bowers : Yes, sir.
The Court: You may be- seated..
Five veniremen entered,. were sworn by the Clerk~ and ex-amined as f olfows :)
·
The Court: The case for trial is the case of Commonwealth
v .. Ralph H. Garner who sta:nds cbarged with the killing of
Frank C. Smith. Are you related to either Garner or Smith!
page 232 ~

(Negative indication.)

The Court : Nor to Mrs. Smith t
(Neg·ative: indication.}
I

The Gour~: Neither ot you live in Harris-onburgf
I

(Negative indication.)
1

1

The Court: J?o you live within two miles i·
(Negative·. indication.)
· The Court: Have you made up or e:xp·ressed any opinion
concerning the guilt or innocence of' the accused T
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A Venireman (Mr. F·. H. Harrison): I have.

The Court : Are you conscious of any bias or prejudice
which would prevent you from ·giving a fair trial or rendering
a verdict according to the· evidence 1
(Negative indication.)
The Court: Are your scruples such that you could not convict one of a crime punishable by death Y
A Venireman (Mr. ,v. I. Herring): I'd hate to do it.
.
The Court: Mr. Harrison, have you made up or expressed
any opinion?
Mr. Harrison: Yes, sir, I've expressed an opinion.
The Court: Is your opinion fixed, I suppose¥
ell., it ,is fixed until it is changed, I know.
Mr. Harrison:
The Court: I suppose you had better stand aside.
The Court : Any questions?
page 233 ~ Mr. Hoover: I believe Mr. Herring there indi. cated in the negative concerning the imposition
of the death penalty. Mr. Herring, what is your view about
the death penalty? Do you have conscientious scruples against
imposing the death penalty in a proper case?
Mr. Herring: Yes, I'd hate to give that opinion.
Mr. Hoover: You'd hate to do it 1
Mr. Herring·: Yes, sir.
Mr. Hoover: Is that a conscientious matter with you or
matter of your religfon or conscience or just what is the reason?
Mr. Herring: Conscience, I guess.
The Court: Stand aside.
l\fr. Burtner, you've answered all of the questions. Dd you
want to interrogate him Y
Mr. Hoover: I don't know that I do.
Mr. Ruebush: No, !"don't want to interrogate him.
The Court: l\fr. Sellers, i~ iU
A Venireman·: (Mr. 0. Raymond Sellers) Yes, sir.
The Court: You've answered all of the questions?
l\fr. Sellers: Yes, sir.
The Court: ·without any objection. Take your seat -in
the box.
Mr. Ruebush: Mr. Sellers, have you read the newspaper
accounts of the Smith case?
page 234 ~ Mr. Sellers: Some of it,. not all of it, not very
much.
Mr. Ruebush: Talkea about it ,vith your friends and
neighbors?
Mr. Sellers : There at home.

,v
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Mr. ·Ruebush: vVnat Y
Mr. Sellers: There at home.
Mr. Ruebush: Discussed it around home?
Mr. Sellers: Just around home ..
Mr. Rueb~sh: Did you express an opinion as to whether
Mr. Garner!was g'Uilty or innocent?
·
Mr. Sellers: No.
Mr. Ruebush: Now the law in Virginia is that a man is
presumed to be innocent of the offense charged against him.
Can you go in the jury box with the presumption that Mr.
Garner is innocent, not guilty f
Mr. Sellers: I think so.
Mr. Ruebush: And before he can be convicted or before
you can vote for a conviction., the law requires that the Commonwealth must prove, beyond a reasonable doubt, that he's
guilty. Can you subscribe to thau··
Mr. Sellers : Yes, I guess so.
The Court: Stand aside.
Mr. Ruebush: Just one second. "\Vlrnre do you live, Mr.
Sellers?
Mr. Sellers: About three miles from McGahevsville.
Mr. Ruebush: When YOU discussecl this around
page 235 ~ home, did you tell yot1r folks what you feltthought about this case?
Mr. Sellers: No, I never told them, expressed my opinion
at all. I never read that much about it.
Mr. Ruebush: All right.
The Court: Is this Mr. Brown? If tl1ere 's no question,
take your seat.
Mr. Spencer: There wasn't any question we had to raise.
The Court: What?
Mr. Spencer: None for the Commonwealth.
Mr. Ruebush: Have you discussed this cnse with many
people?
,
A Venire];llan: (Mr. H. M. Brown): No. I have not.
Mr. Ruebush: Have you discussed it around your home?
Mr. Brown: No, sir, I have not.
Mr. Ruebush: You have not expressed any opinion about
it at alU
Mr. Brown: I have not.
Mr. Ruebush: Did you ever bear_ anybody- express an
opinion in your presen<:>e Y
Mr. Browp: No, sir, I have heard no discussion of the case
in my presence.
Mr. Ruebush: Can yon .go in tho jury box with the presumption thht Mr. Garner is innocent, not guilty?
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Mr. Brown: Yes, sir.
lVIr. Ruebush: .All right.

(Two veniremen enu.n~ed1 were sworn .by th~ Clerk, ,and ex.amined as .follows :.)
The Court: Ge11tlem:en, the case you are trying today is
·.the case of Commonwealth v. Ralph H. Garner who is charged
·with the killing of Frank C. Smith. Are you related to either
,Garner or Smith!
'
The Two Veniremen: Nu..
The Court: Nor Mrs. Smith?
The Two Veniremen: N:o, sir.
The Court: ·You don't either live in Harrisonburg at alU
The Two Veniremen: ·No.
The Court: Made up or expressed any opinion concerning
the guilt or innocence of the accused f
A Venireman (Mr. J. L. ...i.\.rmentrout, Jr.): I have formed
my opinion.
The Court: How about you T ·
Second Venireman (Mr. M. L. Brown, Jr.): No.
The Court: You have not formed any t
Mr. M. L~ Brown : No, sir. ·
The Court: Are you conscious of any bias which would
·prevent you from giving a fair trial and rendering a verdict
:according to the evidence?
The Two Veniremen: No.
}Jage 237 } The Court: Are your scruples such that you
could -not convict one of a crime punishable by
death?
Mr. Brown: Yes, sir.
The Court: I believe you had made up an opinion. You
·ean stand aside.
The Clerk: I don't know whether he understood the last
question, or not.
The Court: Do you have anything to ask 1
Mr. Ruebush: Does Your Honor excuse Mr. Armentrout,
was it?
The Court: No, I was just waiting.
.
Mr. Hoover: My understanding from this prospective
juror was in the last question that he shook his head yes,
indicating that he did have ~ome scruples to the death penalty.
The Court : "Wben I asked him, he sai.dMr. Hoover: ,,711ich did you do? Do you haYe any scruples
whicl1 would prevent you from giving the death penalty in .a
proper case?
Mr. Brown: No., sir.
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Mr. Hoover: You do not.
Mr. Ruebush: I don't think I want to- ask anything.
Mr. Hoover: I don't think I want to ..
MT. RuebuS'h :- Na qne'Stions ..
Mr. Ho9~er: .Mr. Armentrout, I believe yon indicated that
you had made up your mind, something to that effect?
Mr~ Armentrout: Yes-, sir.
page· 238' f Mr. Hoover: Have you expressed an opinion:
in the matted·
Mr. .Armentrout: Yes,. sir ..
Mr. Hoover: Would it take evidence to change your mind r.
Mr. Armentrout: Yes, I guess so·.
Mr. Hoover: ·what I'm g·etting at is that opinion so fixed.
that it would require evidence to chang·e it or to overcome itt.
Mr. Armentrout: Yes, sir.
Mr. Hoover:
.All right, sir ..
I
!

I

I

(Venireman stood aside·. y
(One venireman enteredr was sworn by the Clerk, and examined as follows :) .
The Court: The case for trial· is the case of Commonwealth
v .. Ralph H.: Garner~ who is charged with the killing of Frank

C. Smith. Yon are not related to either· one of them?
Venireman (Mr. W. G. Kyger): No, sir.
.
The Cour'.t: You don't live in Harrisonburg f
Mr. Kyger: No, sir.,
The Couvf: Have you expressed any opinion concerning
the guilt or innocence of the accused t
Mr. Kyger: Yes, I have ..
The Court: Fixed opinion V
Mr. Kyger: Yes, sir.
The Cm1rt: Take evidence to overcome it r
page 239 f Mr. Kyger: Yes, ·sir.
The Court: Could it be overcome by evidencef
Mr. Kyger:- That's rig·ht.
The Court:
It could bet
.1
.

I

{The venireman did not answer.)
I

The Court: I think not. Yon '11 have to stand aside.
(One venireman entered, was affirmed by the Clerk, and
examined as follows:)
.
The Court: The case for· trial is the cmse of Commonwealth
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against Ralph H. Garner who is charged with the killing of
Frank C. Smith. You are not related to Garner or to Smith?
Venireman (Mr. J. Elmer Whetzel) : No, sir.
The Court: Or Mrs. Smith 1
Mr. Whetzel : No, sir.
The Court: And you don't live in Harrisonburg, do you Y
Mr. Whetzel: No, sir.
The Court: Have you made up or expressed any opinion
concerning the guilt or innocence of the accused Y
.Mr. "Whetzel: No, sir. I don't believe in capital punishment though.
The Court: I'm not asking that question yet. How about
any scruples in relation to· the charge itself 1
Mr. "Whetzel: No relation to it.
The Court: Have you made up or expressed any opinion
concerning the guilt or innocence of the accused Y
page 240 ~ Mr.. "Whetzel: No, sir.
The Court : Conscious of any bias which would
prevent you from giving a fair trial and rendering a verdict
according· to the evidence Y
Mr. Whetzel: I just don't understand what you mean by
that.
The Court: Are your conscientious scruples againstMr. Whetzel : Yes, sir.
The Court: You may stand aside.
Mr. Hoover: Against the death penalty?
Mr. "Whetzel: Yes.
(Venireman stood asid~.)
( One venireman entered, was sworn by the Clerk, and examined as gollows : )
The Court: The case ·vou are called to trv is the case of
Commonwealth against Ralph H. Garner who· stands charged
with the killing of Frank C. Smith. Are you related to Smith
or Garner?
Venireman (Mr. C.H. SpHzer). No.
The Court: Or Smith's wife, Mrs. Smith 7
Mr. Spitzer: No.
The Court: Yon don't live in Harrisonburg 7
Mr. Spitzer: No.
The Court: Have you made up or expressed any opinion
concerning the guilt or innocence of the accused?
Mr. Spitzer: No.
page 241 ~ The Court : Conscious of any bias which would
prevent you from giving a fair trial and rendering· a verdict according to the evidence 7
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Mr. Spitz~r: No.
The Court: .Are your scruples such that you could not convict one of a crime punishment by deathY
Mr. Spitzer: I couldn't do that.
The Court: You couldn't do that?
Mr. Spitzer: No.
Mr. Hoover: Why is thaU Is that a matter of conscience
or religion wi* you Y
Mr. Spitzer: Possibly both.
Mr. Hoover: Both. You could not see fit to impose capital
punishment i irrespective of what the evidence was?
Mr. Spitzer: No, I wouldn't do that. It is all right if the
other fellow does it, but I wouldn 'f do it.
Mr. Hoover: All right.
The Court : All right.
.
I
•
Mr.· Hoov.er : Disqualified.
(Venireman stood aside.)
( One venireman entered., was sworn by- the Clerk, and ex, amin.ed as follows :)
The Court: The case for trial is the Commonwealth a/Jainst
Ralph H. Garner who stands charged with the
page 242 ~ killing of Frank C. Smith. Are you related to
either Smith or Garner?
Venireman (Mr. M. E. Campbell): No.
The Court: Or Mrs. Smith 1
Mr. Campbell: No.
The Court: Made up or expressed any opinion concerning
tpe guilt or innocence of the accused?
Mr. Campbell: No.
The Court: Conscious of any bias which would preyent
you from g·iving him a fair trial and rendering a verdict according to the evidence t
Mr. Campbell: No.
The Court: Are your scruples such that you could not convict one of a crime punisl1able by death 1
Mr. Campbell: No.
The Court : All right;
Mr. HooV"er: No questions.
Mr. Hammer: Do you live within two miles of the City
of Harrisonburg 1
Mr. Campbell: No, it is sixteen.
Mr. Ruebt;ish: What is your name f
Mr. Campbell: Campbell.
Mr. Hammer: l\L E. Campbell, is thnt right?
1
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:M:r. Campbell: Yes, sir.
Mr. Ruebush: :M:r.. (}amp bell, you have read about the
Smith case fo the newspape1·!
;page 243 } Mr.. Campbell: Yes.
,,
Mr. Ruebush: And vou 've discussed it with
your friends, have you!
..
Mr. Campbell: :well, I've talked ov.er it too.
Mr. Ruebush: And you've told them what you thought
·
:about the case?
Mr. Campbell: Well, I have expressed my opinion about it.
Mr. Ruebush: You havef
Mr. Campbell: Yes, sir.
Mr. Ruebush: And they've expressed their opinion to you?
Mr. Campbell: Yes.
Mr. Ruebush: And you have an opinion in the case as to
the guilt or innocence of the accused Y You say you've expressed an opinion as to the guilt or innocence·
Mr. Campball: Yes.
Mr. Ruebush: I suppose it would take evidence, would it,
to remove that opinion, change your mind Y
Mr. Camp bell : No, I could be changed. My mind could be
,changed, yes, after I bearMr. Ruebush: But your mind couldn't be changed without
<evidence; it would have to be evidence produced to change
your mind., is that right,
Mr. Campbell: Yes.
The Court: Yon had better stand aside.
page 244}

(The venireman stood aside.)

(One venireman entered, was sworn by the Clerk, and ex:amined as follows:)
The Court: The case for trial is the case of Commonwealth
a,qa,inst Ralph IL Garner who is charged with the killing of
Frank C. Smith. Are you related to either one of them t
Venireman (Mr. C. M. Dovel): No, sir.
The Court: You don't live in Harrisonburg?
Mr. Dovel: No, sir.
The Court: Have you made up or expresseed any opinion
concerning the guilt or innocence of the accused Y
Mr. Dovel: No, sir.
The Court: Conscious of any bias which would prevent
you from giving a fair trial and rendering a- verdict according to the evidence?
Mr. Dovel: No, sir.
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The Court:
convict one of
Mr. Dovel:
The Court:
Mr. Dov.el:.
T,he Court:
:Mr. Dovel:
.The Court :
i

Have you scruples such that you. could not
a crime punishable by d.eatb f.

I could ..
You could t
Yes ..
You could punish them oy death f
Yes,. sir.
Any questions t
Mr. Hoover: No·..
Mr.. Ruebush: .·where do you live,. Mr. Dovel Y'
Mr. Dovel: I live about four miles below Elk-

~

page 245

or Virginia

ton.
Mr. Hammer:- Which way from Elkton f
Mr. Dovel: Nortli,.of Elkton; two miles this side of Shenan:
·
doah.
Mr. Ruebush: Which side of the riv(!"r!·
Mr. Dovel: On the west side of the river.
Mr. Ruebush: .. You've read about the Smith case in the
newspaper, I suppose¥
Mr. Dovel: W ~ll, yes,. I did read a little something· about
the case.
Mr. Ruebush: You have heard this case discussedr haven't
1

1

you!

Mr. Dovel: No, not but very little.
Mr. Ruebush: Did you discuss it yourself around the
family?
Mr. Dov~l': How 1s that?
Mr. Ruelfash: Have you discussed it in your family!
Mr. Dovel: No, no.
·
·
Mr. Ruebush: Can you .bear pretty g·ood, or not f
Mr. Dovel: Yes. Yes, I can hear all right.
Mr. Ruebush: You have not discussed it in your family
at all?
Mr. Dov~l: No indeed.
Mr. Ruebush: Now the law is tliat a man is prepage 246 ~ isumed to be innocent-it don't make any difference, even though he has been indicted-a man is
presumed to be innocent.. Can you go into the jury box giving ].\fr. Garner the presumption that he's not guilty, that
he's innoce:µt of any crime Y
Mr. Dovel: "\Vell, that depends on the evidence that I hear.
Mr. Rueliush: In other words, you have not made up an
opinion that it would be necessary for the Commonwealth to
produce evidence before-.
· Mr. Dovel: No, I haye not made up any opinion on it.
Mr. Ruebush: All nght.
Mr. Hammer: That's all.
·

•

1
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(Veuireman took seat in the box.)

· The Clerk: You are not going· to have an alternate?
Mr. Hoover: vVo all want. that, Your Honor, I think
unanimously, if the Court will select them. Yes, we want
alternate jurors.

IN CHAMBERS.
(Present: The Court, counsel for the respective parties,
and the defendant.)
Mr. Messick : Judge, as I understand, Your Honor has now
accepted this panel of twenty jurors; is that correct? ·
The Court: Yes.
Mr. Messick: We now move to quash the entire panel on the
ground that the Court refused to grant us the
page 247 ~ right to ask proper questions on the voir dire.
The questions were raise.d at the proper time ~nd
Your Honor ruled that they were improper and we, therefore,
move to quash the panel on the grounds that the Qourt re- ,
fused to let us ask the jury what we· contended were proper
qp.estions on the vofr dfre.
The Court : All rigl1t. The motion is overruled.
· Mr. lVIessick: We except.
We also move to quash the entire panel on the grounds that
the Court has accepted improper jurors, as we pointed out
to the Court at the time.
Mr. Hoover: You took your exceptions to such jurors as
you ref erred to at the time.
The Court: Yes, sir.
Mr. Messick: Yes, sir.
Mr. Spencer: Does the record show that it was stipulated·
all through that the same question would be considered hav.
ing been asked each and every juror 1 ·
Mr. Hoover: That's on the ·question about asking about
Grace Smith.
The Court: As to what f
Mr. Hoover: As to the question that was asked and objected to and the objection sustained. It was to the effect
that did they believe that Grace Smith was guilty of the murder of Frank Smith, or substance of it.
The Court : I thought you said something else.
page 248 ~ Mr. Spencer: There's one other point I'd like
to get clear. Mr: Messick said ''questions'' in
the plural. That's one question: what other questions were
prevented- ''
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Mr. Messick: Just whatever questions as the record shows
were asked.
Mr. Spen~er: I think you should give the Court an opportunity tq know whether he's committed error or not. ·
Mr. Messick: I've given him a chance.
Mr. Hoover: Let the record show that the attorney for
the Commonwealth has requested the attorney for the defense
to specify what other questions the Court overruled ~nd
· counsel stated that he didn't. care to make them.
Mr. Ruebush: They were the questions that were dispoeed
of here in chambers.
Mr. Spencer: The only question I recall was that question
whether they thought Grace Smith was guilty of the murder
of her husband.
Mr. Ruebush: No, that wasn't the only one.
Mr. Messick: Your Honor ruled on the last motion f
The Court: I overruled it.
Mr. Messick: V{e except for_ the reasons assigned.

(All parties to the trial returned to the courtroom.)
•

(The jury: was impaneled and sworn.)
page 249 ~

(Four veniremen entered. were sworn by the
Clerk, and examined as follows for alternate·
i

jurors:)
The Court: The case we are trying, gentlemen, is the Commonwealth again.st Ralph H. Garner who is charged with the
killing of one Frank C. Smith. You are not related to Garner
or to Smith Y
(Negative indication.)
The Court: You don't live in Harrisonburg?
(Negative indication.)
The Court: You don't live within two miles of Harrisonburg?
(Negative' indication.)
The Court: Have you made up or expressed anv opinion
concerning the guilt or innocence of• tl1e accused Y •
A Venireman (Mr. 0. A. Arey): I have read everything
that was in the paper and I never expressed ID)' opinion to the
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10ther fellow to amount to anything, but I've made up my mind
myself. I did do that.
·
The Court: I ex_pect you had better .stand back.
Mr. Hammer: 1Vhat is your nam-0?
Mr. Arey: }.fr1 Arey., 0. A.
Mr. Hoover: Mr. Arey, is that opinion such that you could
not go into the jm-y box and give the accused the benefit of
the presumption that he is pr.esumed to be innocent nntil he
is proved guilty beyond a reasonable doubt?
Mr . .Arey: Well, I'm always wilTing to give a
_page 250 ~ man a cbanee and 1±5te1i what's said. ·
Mr. Hoover: Ts that.opinion whic.h you say you
1mve formed of such a character that it would require evi·dence to change that view or overthrow it?
Mr. Arey: Yes, I'd have to hear evidence that would overthrow that; yes, sir.
Mr. Hoover: It would require evid~nce Y
Mr. Arey: Yes, sir.
..
Mr. Hoover: All right. I suppose you '11 have to stand
:aside.
·
The Court: Have either of you made up or expressed any
IQpinion as to the guilt or innocence t
(Negative indication.)
The Court: Are you conscious of any bias or prejudice
which would prevent you from giving a fair trial and rendering a verdict according· to tl1e evidence?
(Negative indication.)
The Court: Are ·your scruples such that you could not convict one of a crime punishable by death?
A Venireman (Mr. Charles A. Evers): Pm opposed. Ho:w
is that question!
The Court: Are your scruples such that you could not
convict one of a crime which is punishable by death?
Mr. Evers : Yes, I couldn't.
The Court: You cou]dn 'H
Mr. Evers: No, sir.
page 251 } The Court : Stand aside.
Mr. Ruebush: Have you asked any of the other
jurors any questions?
Mr. Hoover: No, I don't want to ask anything. They've
answered in the affirmative all of the way through.
Mr. Rue.bush: Is this Mr. Lee?
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.A. Venireman (Mr. J. Wilsgn Lee): Yes, sir.
Mr. Ruebush:. Were you in the Army during the Smith
trial t
Mr .. Lee:\ In the Navy, sir.
Mr. Rueoush: Did you read about this case?
Mr. Lee: Nor we didn't get any ·newspapers. All I read
was what my wife and mother had w:ritten m.e- in their letters.
Mr. Ruebush:. Did they expr~ss any opinions as to th~
guilt or innocence Y
·
·
Mr. Lee : ' No, I don't know as they did.
M:r. Ruebush: Since you have gotten back, have you discussed this \case with anyone?
.
Mr. Lee: Well, very little, if any. Just to mention it like
everyone has, but I have not talked about it very mueh.
Mr. Ruebush: Have other people talked to you and expressed their opinion· in your presence!
Mr. Lee: Yes, sir ..
. Mr. Ruebush:- They haver
page 252 ~ Mr. Lee: Yes, sir.
: Mr. Ruebush: Did that cause you to form an
· opinion about the case·Y
Mr. Lee:: No, I don't believe it has.
Mr. Ruebush: . How long have you been out of the Service!
Mr. Lee: Since the first of November.
Mr. Ruebush: Now the Jaw in Virginia is that a man is presumed to be innocent. That's a presumption that follows
him during the trial. Do yon feel that you could go into
this jury bo;x- giving· Mr. Garner the benefit of the presumption that her's an innocent man now at this time?
Mr. Lee: I I think I could nntiIMr. Ruebush: And the law furtherMr. Hammer: You think you could until what?
Mr. Lee: Unless some evidence was given differently.
Mr. Ruebush: In other words, the law fu'rther is that the
Commonwealth has to prove beyond a reasonable doubt his
guilt.
. Mr. Lee: ,That's right.
Mr. Ruebush: . All rig·ht. What is the other gentleman's
1

1

nameY

I

A Venireman (Mr. Blackburn Kemper): Kemper.
Mr. Ruebush: I have no questions.
Mr. Hoover: I don't.
The Court: Take your seat.
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(Two veniremen entered, were sworn by the
Clerk, and examined as follows for alternate
·

The Court: The case th~t you have. to try, gentlemen, is
the Commonwealth ag·ainst Ralph H. Garner who is charged
with the killing of one Frank C. Smith. Are you related to
Garner or to Smith.
Both Veniremen : No, sir.
The Court: To Mrs. Smith?
Both Veniremen : No, sir.
The Court: You don't live in Harrisonburg· or anywhere
within two miles of Harrisonburg?
Both Veniremen: No, sir.
The Court: Have you made up or expressed any opinion
concerning the guilt or innocence of the accused¥
First Venireman: What I read out of the paper, I have.
The Court: Let me ask you another question. A.re you
conscious of any bia·s or prejudice which would prevent you
from giving a fair trial and rendering a verdict according to
the evidence?
First Venireman : No.
Second Venireman: I'm against capital punishment.
The Court: I didn't ask you that. I'm going to ask you.
You are against capital punishment?
·
Second Venireman: (Nodded head.)
The Court: Couldn't change that view?
page 254 ~ Second Venireman: No, sir.
The Court : You had better stand aside.
How about you T
First Venireman: I can't pass judgment. I'm oppos_ed to
capital punishment. My convictions are such that I couldn't
pass sentence. I have convictions that it is wrong.
The Court: Convictions that it is wrong?
First Venireman : Yes, sir.
The Court : '\Vell, in other words, your convictions are
against convicting one of a crime punisnable by death f
First Venireman : How is that Y
The Court: You can't render a verdict against one who ..
is guilty of a crimeFirst Venireman: That's right.
The Court : Stand aside.
(The two veniremen, Mr. Marion Eberly and Mr. A. E.
Donovan, stood aside.)
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(Two veniremen entered, were sworn by the Clerk, and
examined as follows for alternate jurors:)
The Court : The case we are trying is the case of Ralph H.
Garner who is charged with the killing of one Frank C.
Smith. Are you related to either Garner or Smith 1
(Negative indication.)
1

The Court: Related to Mrs. Smith 7
(Negative indication.)
page 255

~ :

The Court: Made up or expressed any opinion
concerning the guilt or innocence of the accused?

(Neg·ative indication.)
The Court: Are yon conscions of any bias which would
prevent you from giving a fair trial or rendering a verdict
according- tQ the evidence?
(Negative indication.)
The Court: Are your scruples such that you could not con.
vict one of a crime punishable by death?
(Negative! indication.)
The Court: All right.
Mr. Hoover: No questions.
Mr. Ruebush:. What's your name, please, sir?
A Venireman (Mr. Lioyd K. Hoover): Hoover .
. Mr. _Ruebfish: Mr. Hoover, you've read the newspapers
a bout the Smith case?
Mr. Hoover: Not in detail.
Mr. Ruebush: SirY
Mr. Hoover: Not in detail.
Mr. Ruebush: Did you follow the case p1·etty generally?
Mr. Hoover: Not so much.
Mr. Ruebu~h: People up there in the place of business
talked about 1t a gl'eat deal, I reekon f
Mr. Hoover: That's right.
Mr. Ruebush: And they've expressed an opinpage 256 ~ ion as to the g·uilt or innocence?
Mr. Hoover: Some of them have.
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Mr. Ruebush: Have those expresisfons of opinion to youhaven't they caused you to form ai1 opinion t
Mr. Hoover: No, I can·'t say that I have; no, sir.
Mr. Ruebush: Si.rt
:Mr. Hoover: I can't say that I have; no, sir.
Mr. Ruebush: Didn't pay much attention to what they say?
.Mr. Hooven That's right.
Mr. Ruebush: Now the law in Vitgirtia is that a mttn is
presUllled to be im10cent. That's a presumption tliat follows all throug·h the triaL If you wette to go in t~e jury
box, can you go in there with an open mind, with the preJ
sumption that Mr. Garner is innocent of this charge that's
made against him?
Mr. Hoo1'er: . How's that f
Mr. Ruebush: I say, can you g·o in the jttry box ghting
Mr. Garner the presumption tl:tat he's innodent; he's fiot
.guilty!
Mr.. Hoover: Yes, sir, I think. . . . . .
Mr. Ruebush: You can right now. The other important
thing about a criminal case is that he mnst be proved guilty
by the Commonwealth beyond a reasonable doubt. Do you
have anything in your mind; any bia~ oi any ltind; that would
prevent you from rendering fl decision on that principle
:alonet
Mr. Hoo'1er : No, sit, I can't say that I have.
Mr. Ruebush: All right. That's all.
Mr. Hensley, have yoti read the nmvspapers
much in this case?
A Venireman (Mr. Howard S. Hensley): Yes, sfr, I have
been reading quite a lot.
Mr. Ruebush: Discussed it a gi'eat deal iVitb peoplef
Mr. Hensley: Yes, they talked abou:t it ardnnd the garage
a lot.
)fr. Ruebush: You've e1tpressed an opinion about the case,
I suppose, from time to time?
·
Mr. Hensley: vVell, occasionally I exptessed some. &pin·
ions, yes.
Mr. Ruebush: Do yo11 hav~ a11y opinion. about it fodayY
Mr. Hensley: vVell, I have sort of my mind made np a:bont
it. I have not decided anything definite but I'V'e sort 6:1: got
my mind made up about it
.
· Mr. Ruebush: It wonld take evidence to ebange ,-our mind,
wouldn't it?
·
The c~mrt: All right ..
Mr. Spencer: May I question this. jnrot fttrtheir 1 1t you
· please,. Mr. He:nsley.
·
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Mr.. Hensley: All righl

·

Mr. Spencer: I take it you a:ue like- almost all of the peop!e
in. this dav !and time that you receive the newspaper, maga.. !zines1 and have a radio .and hear the news as it
page 258 ~ goes by!
.
· • Mr. Hensley:. Yes, sir.
Mr. Spencer: And I take it that based on what you hear,.
unless it is something to the contrary, you accept it without.
really having any fixed opinion, do you noU For instance:
if they told yon that the Governor was coming to· town the.
other day, :you ~ouldn't know whether he was or not but
unless som~- other evidence came along, some. other inf ormation, you w~mld assume that he was?
Mr. Hensley: Yes, if he come to town, I'd know he· was
coming to town. .
.Mr. Spencer: I'm getting at w1iat kind of an opinion it is ..
If you read something· in the newspaper that a house burned
up here the other day, you would assume that that was true,.
since you saw it in the paper, would you noU
Mr~ Hensl~y: Yes, hut they talked about it around the
garage there ..
].\fr. Spe~cer :. Let's. get the newspapers :finished.
l\tir. Hensley : All right, go ahead.
Mr. Spen~er: You wouldn't have actually any fixed opinion
that the house did burn up. or whether it did or didn't, would
youf
Mr. Hensley: If I read it in the paper, I would. The paper
said so. It is generally pretty right.
·
Mr. Messjck: J 1:1st like Will Rogers.
~
· Mr. Spencer: Your newspapers must be a lot
page 259 ~ different from what mine is at home. If you find,.
.
ibY some mean:s or other, that that was.just a mistake, your opinion wouldn't still be the same that that house
did burn, just because the newspaper said so 1
:Mr. Hensley: If I went there and found it still standing,
I'd know it wasn't. ·
Mr. Spencer: Is this opinion of yours a casual opinion or
is it a fixed opinion? Or let me put it this way: If you sat
in that jury box and were told by the Court that this man,
on your oath-your oath is to well and truly try the case,
the is.sue jd,ined be~ween the Commonwealth and Ralph H.
Garner, and true deliverance make between the Commonwealth and the evidence-could you do tba t and render your
verdict according to the evidence, and render your verdict
according· to the evidence t Most everybody has an opinion
at one time or another. It is entirely your conscience. Do
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you think you could sit in that jury box and hear the evidence and give the Commonwealth a fair trial, give Ralph
H. Garner a fair trial, follow the Court's instructions that
you should presume him to be innocent from the start, that
the Commonwealth must prove its case beyond a reasonable
doubt, and then render your verdict according to the law and
the evidence as it appears to you here, irrespective of anything you read OT heard?
Mr. Hensley: I don't know about that.
page 260 r Mr. Spencer: All right, sir. I think that's the
intendment of the law, but I think if you have
doubt in .your mind, I think the juror should be excused.
( The venireman stood aside.)
( One venireman was called, sworn by the Clerk, and examined as follows for an alternate juror:)
The Court: The case to be tried is the case of Commonwealth against Ralph H. Garner who is charged with the
killing of one Frank C. Smith. You don't live in Harrisonburg, do you Y
The Venireman (Mr. Herman Scott): No, sir.
The Court: Or within two miles ofMr. Scott: No, sir.
The Court: Are you related to Ralph H. Garner T
Mr. Scott: No, sir.
The Coui·t: Frank C. Smith Y
Mr. Scott: No, sir.
The Court: Mrs. Smith Y
Mr. Scott: No, sir.
The Court : Have you made up or expressed any opinion
concerning the g·uilt or innocence of the accused f
·
Mr. Scott: No, sir, I have not.
·
The Court: Conscious of any bias which would prevent
you from giving a fair trial and rendering a verdict according to the evidence?
.
page 261 ~- Mr. Scott: No, sir.
The Court: Are your scruples such that you
could not convict one of a crime punishable by death 7
Mr. Scott: No, sir.
The Court: All right, take your seat.
Mr. Ruebush: Just one second. What is your name t
Mr. Scott: Herman Scott.
Mr. Ruebush: ·where do you live, Mr. Scott?
Mr. Scott: Port Republic.
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Mr. Ruebush: Have you read much about this case¥
Mr. Scott:: I read it in the newspapers.
Mr. Ruebush: Discussed it a lot with your friends Y
Mr. Scott:: Well, just talked it around, I guess.
Mr. Ruebush: Did you tell these people that you discussed
it with what you thought about the case?
Mr. Scott: I haven't never expressed any opinion, I don't
think, to an:ybody.
Mr. Ruebush: Did they tell you what they thought about
it?
Mr. Scott: Well, I don't know as they did.
Mr. Ruebush: You have not expressed your opinion at all
one wav or another?
Mr. Scott: No, sir.
Mr. Ruehµsh: Do you have any opinion at all about this
base?
page 262 ~ : Mr. Scott : Well, I don't know that . I could
make an opinion, what I know about it.
Mr. Ruebush: Sir?
Mr. Scott: I don't know as I could make any opinion of
what I know about it.
Mr. Ruebush: Don't think you could form an opinion on
what you know about it i
Mr. Scott!: No, sir.
Mr. Ruebush: Do you know anything about this case?
Mr. Scott: Only what I read in the newspapers.
l\Ir. Ruebush: Do you believe that everything in the news-·
papers is true?
·
1\fr. Scott : I do not.
Mr. Ruebush: I think that's all.
I

I

(The alternate jurors were impaneled and sworn.)
The Court: Let it be understood that you appear as one
of the jurors but you are extra jurors. You stay and listen
in and form your opinion during the trial of the case and
that's all.
Mr. Messick: The defendant's exceptions run also to the
alterriate jurors; the same motions as made by the defendant
for the original jurors.
(The Sheri.ff and his three deputies were sworn by the
Clerk.)
page 263

~

: The Court: Gentlemen of tlie jury, you are
~ommitted now into the hands of the Sheriff who
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will take you and feed you and bring you back to the court-room and to your rooms at night. You must not let any.body talk to you about the case nor talk about it in your hearing, nor permit anyone else to talk about it in your hear- .
ing·.
Take charge of them, Mr. Sheriff., until 9 :30 in the morn~
ing..
(The Court then recessed until 9 :30 o'clock tomorrow
morning.)
page 264}

SECOND DAY.
Harrisonburg, Virginia, April 16, 1946.

'(The trial was resumed.)

Mr. Ruebush: We have a motion, Your Honor.
The Court: Of course, we '11 have to keep it not crowded
in here in the seating capacity. They must get away from
the hall f Is that satisfactory?
Mr. Hammer: Then we want to move that nobody be al1owed inside of the rail excepting· court officinls and proper
:attorneys of the bar and no one allowed behind the space
between the jury and that window over ther-e, and the east
wall of the Courthouse.
The Court: Inside the bar, you mean Y
Mr. Hammer: Yes, sir. No one allowed inside the ·bar
excepting proper court officials and attorneys of the bar,
and no one be allowed to be behind the jury box except court
officials.
Mr. Spencer: Pardon me, Mr. Hammer. Oughtn't Mr.
Hoover to be here in making these motions? Personally, it
wouldn't make any difference to me whether he's here, or
not.
The Court: What is that 1
Mr. Spencer: I just suggested Mr. Hoover wasn't here
and I told IVIr. Hammer personally that I didn't know or
didn't see any reason to oppose it, but Mi:. Hoover, it seems
to me, ought to be here because,. after all, so far
page 265 } as I knew, there wasn't anybody but necessary
personnel here the last trial.
Mr.. Hammer : It was filled over there.
Mr. Spencer: I think you are all mistaken about that.
Mr. Hammer: No, I can call, personally, people that I
know of my own knowledge.
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If Yaur Honor please, t 'm making a motion to exclucTe
every one behind the rail excepting court officials and at-·
torneys, and also not to allow anyone to be behind the jury
ho'X arrcl the east wall. And I want to add to tha;t.: I want to
· move that they allow no standing or sitting in. the windowsin this eourtroom during the course of this. tdal, because last
trial it was very hard to get any ventilation; and no standing in the aisles.
Mr.. Hoover: I think the motion is in ord<ff.,
The Court: Is that so understood then Y
Mr. Hammer: Yes, sir.
Mr. Messick: We· want to save our exception in the· action
of the Court in permitting spectators in the courtroom at:

all ..

The Court: I am without the consent of· all parties and I
won't ordei., it. If everybody consents to it and requests it.,
I '11 close tlie dd'or.
Mr. Hammer: We feel, if Ycrcrr Honor please, that the last
time this courtroom was filled ·with people possibly had a lot
to do with the swing of that jury in the Smith case and that's
·
the reason we are making this motion now, to
page. 266 ~ keep it as far from any prejudicial-.
The Qourt: If you are going to place it on that
ground, of course the Court will refuse to exercise the power·
that he bas. If. you read the ·statute, it is up to me.
It is purely discretionary, as I read the·
Mr. Hoover:
1
.
.
statute.
Mr. Messick: The Court says that if it is agreeable to·
everybody that he will exclude all spectators from the courtroom. Do I understand that the Commonwealth opposes
thaU
Mr. Hoover: I see no reason why the Court should exercise its discretion by directing that the public be excluded,
particularly1 in the manner in which the motion was put, that
is, because pf alleged irregularities at the Smith trial that
the courtFoom should be cleared at this time. But we are
not at all wilJing to· concede that there were such irregularities as werJ claimed at the Smith trial and, therefore, we
don't want tbe mot\on granted for t)lat reason. And no further reason has been advanced.
Mr. Messick: · W~ll, we advance the reason then that in
the ends of justice we feel this case should be tried without
tbe public being present. I'll base it on that gTound then.
Mr. Hoover: That ground is unsupported by any reason
for such, a statement or such a ground doesn't seem to me
to constitute a ground.
1

1

.

i
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The Court : Let's go ahead. I don't see how
you are going to control it.
:Mr. Hammer: Does Your Honor overrule that motion!
The Court: Yes.
Mr. Hammer: "Ne want to except to the Court's ruling.
The· Court: I don't mean to exclude people from within
.
the barf
Mr. Hammer : I understand you are going to do that, but
we are referring to keeping the spectators out.
(The jury entered.)
Mr. Hammer: The motion is to exclude all witnesses and
to keep them excluded from the courtroom, even though they
have testified, including the officers who may have testified
in this case.
Mr. Spencer: If Your Honor please, in that respect, I
should like to say this: That it is perfectly proper, as I
understand the rule, to exclude witnesses upon request of
counsel for either side. We would like to join in that mo"'"
tion insofar as it relates to those who have not testified. But
the very purpose of that procedure is defeated if witnesses
who have testified are sent back to the witness room or allowed to run at large, and it is proper, I think, for those who
have testified remain in the courtroom. Your Honor can
r€adily see that it is proper that they may not talk among
themselves, and when you turn a witness loose
page 268 ~ and say, "You've got to get out of here", he can
go back to the witness room and tell them what
has been asked. The very purpose of the tule would be defeated.
Mr. Hammer: The Court can admonish them on that. In
other words, I don't want this thing to happen as in the last
case.
The Court: If you put it on the wrong basis, the Court
can't agree with you of the necessity of anything that occurred. The one thing that the Court had knowledge of waR
referred to t4e Court at that time. After that, there wasn't
anything that I can recall. I can't exclude the officers; I
don't see how I can exclude the officers.
.
Mr. Spencer: I don't either.
]\fr. Hammer : If they are not excluded, then I suppose
they will not be subject to. recall for impeachment or anything else. In other words, they have no right to stay in here
to be put back on the stand for any purposes. I'm only talk~
ing- about the officers who have gone on the stand and testi..
:fled. ·

i
I
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Mr. Spencer: You can't make a ruling as to officers as one
class of witliesses.
.
Mr. Hamm.er: I'm referring to all witii~sses; that's what
I mean. I'm not trying to exclude just onEt··class. I want the
whole class e.xcluded and kept out. It can, asily be arranged.
They can go out and stay. in the hall; the: don't have· to go
back to the witness room.
page 269 ~ The Court : If all witnesses re excluded from
the courtroom, that excludes th, officers until they
are sworn aud testify. After that, the C01lt will have to use
its discr~tion in order to get them in. I
Mr. Hammer: In other words, Your HP.nor is overruling
my motion to exclude the officers even aUer they have testified T
.
The Court : No, I didn't say that.
Mr. Hammer: We want to except to .the ruling of the
Uourt. And does Your Honor also rule tpat any other witness who has testified can remain in the • ourtroom t
The Court: No.
Mr. Hammer: You are excluding them.
The Cour~: I'm excluding them; l exch; decl the officers.
Mr. Hammer: I mean after they have testified, are you
going to allow them to stay in the courtr< om?
The Court: No-:you mean the witnes es f
Mr. Hammer: Any of the witnesses wlo have testified.
The Court: It never has been done. 1 don't see why it
should be done now.
Mr. Ham~er: All right, sir, we want t except.
The Court: Go ahead. Poll the jury.
!

(The Clerk polled the jury ·and thereaftr· r read the indictment and charge.)
I
·
page 270

: . (Mr. Hoover opened to the ljury in behalf of
tl1e Commonwealth.)
(Mr. Ruebush opened to the: jury in behalf of
the defendant.)
~

"
Mr. Hoover: Your Honor, the Commot:wealth
would like
to move for a view of the premises by the( jury at this time.
As has beenl indicated here, · both in opening statements by
both sides, that has been maintained ever uince February 20,
and we would like to ask for a view by ther jury at this time.
Mr. Messick: Your Honor, we have no objections to a view
but we do feel .that in order for the jur~r to better understand this case that some evidence will have to be introduced.
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There are certain things that they'll understand better after
they have heard the evidence before lmving a view. I think.·
;after certain of the witnesses that the Commonwealth has put
<m, identifying the hous~ and things of that kind, then the
jury would be in a better position to understand the physical
-eonditions of it. And for that reason, we ask that a view be
,deferred lmtil such time as the house has been properly identified in the evidence and certain other conditions have been
,established.
Mr. Hoover: Your Honor, it seems to me, in that connec·.tion, tbat the jury will be better prepared to hear the evi1dence once they have had a .view than conversely of the situation as Mr. Messick has suggested. If they go out there now
and see the house, of course they do not look at
page 271 } the house as evidence, they are -merely doing ·it
for the purpose of being better able to under.stand the evidence as they get to it. It se·ems to me to go
there now better prepares them- to hear the ·evidepce.
Mr. Messick: They would be in a betterThe Court: I don't agree with you. I agree conversely
with Mr. Messick. I think they would be more better understand if they take some evidence and apply it to certain portions o.f it. Under the rules, you_ can't introduce the evidence to Hhow what's what.
Mr. Spencer: That's quite true, sir, but if Your Honor
please, I don't know, · of course, how other people's minds
work but I know this, that the arrangement of the house is
one which I doubt seriously anybody has sufficient descriptive powers to portray; certainly not the average police officer. Now if the officers undertake, or any of the witnesses
undertake> to describe what they saw, where blood spots were,
and so forth, I think that the jury itself-certainly I would
be-would be better able to understand what that witness
was trying to say than if I had not seen the house. That's
tho only reason I see that it matters. Frankly, I feel from
the very outset that the witnesses for the Commonwealth
Pcmld best be understood, taking· into consideration the inl1erent weakness of us all to matters of description. The jury could better understand what they have seen
vage 272 ~ if they have seen the house. You don't take the
evidence at the house. It is merely-a view is
only to let them see tbe physical layout.
:The Court: I still think it would be better to have certain
evidence introduced before you ask for a view.
Mr. Messick: We are perfectly willing·
The Court: .If you had a right to go there and introduce
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evi'denae, why then, of course, now wouI.il: hEr tloo- time,. but
W~' can't do · that.
!
.Mr~ Messick: I want tu say this,. Your. onor.. I want th~
jury to have the benefit of having-I'm p f ectly willing for
the jury to go to the house for a view a d I want them t(p
have a view and I'm willing to do, that fter the: Chief of'
Police has ~es.tified. If they put the Ohie of Police on andt
identify ibis houf(le- and. I can ask him ce:r ain questions that
I want the fury to look for when. they go t ere, then I'm perfectly willing to have the view made afte·r that ..
Mr. Spencer: - That's fair enough~T.he Court: What was it?
.Mr. Spencer:. I felt myself, if that's- ,r·hat he wanted to
do-as I understand Mr. Messick,. he says when ·the Chief of
Police -has testified, or one witness as ~< what they found
there that night·
Mr. Messick: Well, I think the Chief
Police is one of
youF first witnesses and he cam go into t: e condiiions there:
that I want the jury to look f.or when thE go.
Mr. Spencer: I think that': fair enough ..
page 273 ~ , The Court: Let him get it· in slrnpe for thfr
evidence and then-if I unde1 stand it, you want
to take, according to Mr. Messick,. you wa t to introduce the
evide11ce of the Chief of Police and ask bfm what's whafl
Mr. Hoover: We '11 defer the question uptil after the Chief
of Police ha.s testified..
I
_ The Court: All right..
.

I ·

V{. M. NORVELLE1
s~orn for the Commonwea~th..

DIRECT EXAMINATIOr.

By Mr.. Hoover:
Q. Please.state your name, sir..
A. Waltei M. N orvelle.
·
Q. How old are you, sir t
A. Thirty1eight..
Q. I believ~ yo_u are an officer on the ~~ty police force of
the City of Harr1sonburgt
A. Yes,. si;r.
:
Q.. How Ion()' have you been on that fo11:e.1 :Mr.. Norvelle7·
A. I startedlast September-last .Janum-y 17, 1945; that's
when I star~ed, first day ..
Q. So youi had only been on tI1e force fm~ a matter of some1
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thing like a month before F~bruary 20, the day of
Frank Smith's death?
.
.
A. About a month and three days, I think it
was, something· like that.
Q. Were you working on the nig·ht of February 20, Mr.
Norvelle?
A. Yes, sir.
Q. What is your duty; do you patrol the streets?
A. Yes, sir.
Q. Did you receive a call on that night, the night of February 20¥
A. Yes, sir.
Q. To ·willow Street?
A. Yes, sir.
Q. ·where were you when you received that call?
· A. That was along about -between 9 :40 and 9 :45 that
nig·ht. Officer Rogers and myself was parked on East Market,
about 200 yards, I guess, I won't say for sure, east of Mason
Street. I had just stepped out of the car to go back of a
house there when we had a radio two-way set in the car and
received a call to go-from headquarters to go to 60 Willow
Street, North Willow Street.
Q. You received that call from headquarters?
A. Yes, they said a woman was there crying., couldn't h~rdly
understand what she said, and said she needed help. Officer
Joseph was at the desk at the time and he give
page 275 ~ us the call and told us to hurry. We drove down
_East Market, headed towards Main, which was
.
headed west; we came to Main Street and we turned right,
which headed us north, out to Wolfe Street, the street just
on the other side of the Bus Terminal; we turned left there
and drove direct west until we came to Willow Street.
Q. West on "Wolfe Street T
A. Yes, sir. vV e came to ·wmow Street and we tnr11ed
left, which headed us south on· Willow, and drove right up
in front of the Smith home.
Q. What time you say it was when you got that call Y
A. It was between-somewhere, I won't -say right clown to
the minute, but it was between 9 :40 and 9 :45 as well as I remember, sir.
Q. How long did it take you to cover that route you have
just described to go to Willow Street Y
A. I Iiave drove it since a couple times, tried it out, and I
think, as well as I remember, it taken us around three minutes; somewhere like that, sir.
page 274

~
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Q. When you arrived at Willow Street, ,did you go directly
l
to No. 60f
A. Officer Rogers was driving and I-w]~ich car was headed
that way, an,d I stepped out on the right..b~nd side of the car,
on the west side, and the Smith home was on the east. I was
ithrowing my flashlight on soI e of the west side
page 276 ~ of Willow trying to find the r,ouse number, and
Officer Rogers called to me anfi said, ''Here's the
house up here,'' he says-Q. That's on which side of the street¥
A. That's on the east side of Willow.
Q. Just describe what occurred from ·~here on, Mr. Norvelle.
:
I
A. Officer: Rogers-the driveway goes up by the house and
the walk coµies up. I think he went up ·jhe walkway, which
I didn't. There's a wall and I ji1mp(ld U]~ over the wall and
went right straight on up through tl1e yitrd. Just as I got
to the foot of these cement steps, I thi~k Rogers was up
about at the door at that time., and I ste· ped up maybe the
seoond or third step from the bottom u and stood there.
Officer Rog~rs knocked and it was a wind w right straightsomething like that (indicating) from me, and I was standing·
there looking throug·h this window, wbicll a light was on in
the room. ·Anyway, the room was lit 1 p ; I couldn't say
whether it was in that room or in the room back of that. Anv.
way, there was a light throug·h that roon. And I seen this
lady coming throup;h, which later I found out was the dining
room, which was Mrs. Smith.
Q. Is that before or after Officer Ros ers knocked f
A. It was affar he knocked, sir.
-,1
Q. All right.
1
A. And she came throug·h- 1she eame from the
page 277 ~ dining room th. rough the livin:~. room into a little ·
hallway and she opened the ,ioor. And Rog·ers
asked her did she call for an officer. She stood there just a
little bit, as well as I remember now, di,~n't answer, and I
finally-I think I spoke up and said, "Lady, _if you don't tell
us what to do, we don't know what to do.'' And she says,
'' Come in.'' She turns to go back the some way she came,
Officer Rog~rs following her right alon~: behind her, and I
was behind him. She taken us throug·h tt.e living room, into
the dining 1100m, and on the north side of the dining room,
which was a door lead into a hallway, which hall run Eiast and
west. On each end of this little hall, tb(ire was a bedroom
on the east, one on the west side. And rigLt s~raight-I won't
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~my for sure, -but I think .1·ight straight through this door that
leads from the dini11g room lead·into a bathroom. Mrs. Smith
.steps into this narrow hall and she walks over to the door
-0n the west, which I later found out was Mr. Smith's bed·
room, and closes the door. . At that time, Officer Rogers
stopped on the west side of the door that lead into the h~
I stepped by him, which put me over on this side (indicating).
Take that thing there as the door (indicating), I stepped. over
here. She closed this door and she turned back and I asked
her what happened. She pointed to two puddles of blood in
the floor; one here and one there (indicating). And I asked
her what happened and I think she told meMr. Messick: If Your Honor please, any conve1~sation between the officer and Mrs. Smith
would be improper evidence in this case and we object to it,
:sir.
.Mr. Hoover: Your Honor, he's already said some thing&
that she told him and certainly what she told him there after
having called for the officers would be part of the res gestae.
Mr.. Hammer: Not as to Garner.
Mr. Messick: It would be pure hearsay.
Mr. Spencer: It would-it is pa1·t of the res gestae.
Mr. Messick: It is not part of the res gestae at all. It is a
-conversation merely between the officer and Mrs. Smith.
Mr. Hammer: Garner was not present.
Mr. Hoover: I submit, Your Honor., it is admissible evi,dence.
Mr. Hammer: Purely hearsay as to Garne1·.
The Court: He can answer it. I think not. He can answer it.
Mr. Messick: Exception.
page 278}

Q. Go ahead with what occurred.
A. Just go on, what sl1e told me and alH
Q. Yes, sir.

A. Any way, I asked her what happened. She
pointed-maybe I got that a little balled up. Anyway, she pointed to two puddles of blood, one here
and one there (indicatinp;). It wasn't very far apart. I don't
lmow just how far. I asked her what happened. I think ·she
told me three times, says, "I don't know. I don't know. I
don't know.'' I said, ''"\Vell, where did the blood come from f,.,
She says, "My husband.'' I asked her where was her husband. ·she says, ~' Go to the basement.'' I didn't know w11ere
-page 279

~
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the basement. was.. I turned and :right behind me was a dooF.'
that lead up into the attic or a half st~r:r upstairs-, and she:
says, ''No,. not that way,." a:na she steppE!d by me and I followed he:r then around through a little ljitchen and a-round
into a hallway which was a door there thElt was closed at the;
time that lead down ililto this basement. frs.- Smith opened
the door for me and I stepped by her all( . she stepped back ...
When she opened the door, I stepp~d on b~. I g·ot about halfway· down the steps and I asked what W; s his- name, and 1
don't remeniber who told me., but I'm pret: y sure she told me;.
''Frank.. " :And I called "Frank" once e twice; just called
the name of ''Frank-Frank". I didn't g t no answer. And
I said, ''Well, damn, I'll come down and 1~e what's wrong.,,.
So I went on down the steps and when I g t to the bottom of
the steps there 'S' ·a little hallway that tu: ned to the left; it
was a coal })in behind these steps. I turn .d .to. my 1eift there
and Frank ~mith was partly ~anging ani partly setting· on
:the stepladder, a krtchen step~ p ladde:r.
page 280 } ; Q. Where was that steplad er located in the·
basement, Mr. NorvelleY
A. Located, I'll say, very nearly the , enter of the floor
this way (indicating·). Take from over ere about center1
about just between two windows, kind of ~ear the west side
of the basement. It is just one big rom under there and
part of it w.*· s ~mt off, I believe, :for a coal, in this side of the
furnace.
:
Q. Which;way was this stepladdeT I1eading, face·dT
A. I believe I can show you better than \I can tell you.
Q. I'll ask yon whether or not thfa ·is 1~e stepladder that
you have rererred to?
i
A. Yes, sir., as well as I remember.
.1

Mr. Hoove.r: I want to introduce thisjstepladder in evidence to be piarked Commonwealth Exhib:.t No. I.
(Received· in evidence as Commonwealtl~ Exhibit 1.)

Q. Mr. Norvelle, I'll ask you to place that ladder in the
position in which it was, in which you fou~d it on that night
and to show us further the manner in which Frank Smith
was sittfog upon it, as you have testified to.
A.· .As well as I remember, the ladder wa:; setting jus.t about
like it is setting now.
:
,
Q. ·with the steps folded np Y
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page 281

A. No, sir, they were down. I think he was (indicating) ; I believe that's about as near as I can
come to it, the way he was placed on it, as for
as his feet were concerned.
Q. You are indicating with his left foot that it was flat
on the £1001~; is that correct Y
A. Yes, sir, it was setting· over to the side.
Q. Was his right foot propped up in the manner you have
yours!
A. It was caught on this wooden round.
Q. Caught on the round or ·rung of the ladder?
A. Yes, sir. I would call that a round; it is not a step, a
brace., or whatever you want to call it.
Q. Did he have any rope about him f
A. There was a rope around his neck with it run up right
along· up this side (indicating) and up overhead was the brace
between the joist like this (indicating) where it is braced.
The rope was tied into this brace and pulled down in there,
and it had throwed his head like that (indicating·)~ as well.
as I remember. Rig·ht up on this side of his head (indicating·),
there was a gash of some kind, but, anyway,· the blood there
had run down here, run straight down to his chin, and where
his head was twisted like that, it throwed it right in line, right
straight all of the way down; right straight down. I don't
know, but it was somewhere (indicating).
Q. What clothing did he have on, Mr. NorvelleY
A. Sir? ·
.
page 282 ~ Q. What clothing di~ he have on?
A. He had on nothing but his' shorts and shirt.
Q. W~en you say ''shirt'', do you mean his undershirt or .
dress shirt t
·
A. Yes., sir, undershirt. Just shorts and undershirt.
Q. Shoes!
A. House shoes, no socks. Excepting what blood came
down here and.blood here (indicating), his arms, shoulders,
back, no other part of him had any blood on him, as well as I
could see.
Q. What blood did you see there about him, other than
what was-was there any on the floor or on the ladder Y .
A. I think there was a drop or two on the floor, and I think
there was, maybe, a drop or two on that ladder there; and
coming down from up the steps down there was-I just don't
know how many steps it was. Maybe it was five or six, some:.
thing like that. I done forgot now. But, anyway, there was
blood on the steps,, drops now and then down the steps. And
~
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it was a long bench of some kind setting back here (indicating)
with a sack of potatoes on it. The bottom ;was resting on the
bench with the top of the potatoes laid ovEf: against the wall,
and there was a wash cloth which was 1 retty well soaked
with blood hat was laying· kind of whe e these potatoes
leaned over l1iis way; it was. kind of layin~ over against that
bag.
Q. How far was that bench ~rith the potato bag
page 283 ~ o.n it from the point where y< n found the stool
with Mr. Smith seated on iU
A. I just couldn't say how far. I woul, have to guess at
it because I didn't take no measurements.
Q. Do I understand you that the stool was just like you
have it there, that is, facing that way with the steps pointing
towards the north?
A. Yes, sir.
Q. As youihave opened them up there?
A. Yes, sH.
Q. That would be toward Wolfe Street, the steps wereT
A. That's right, sir.
·
Q. And Mr. Smith, as he was seated 1 1ere on the stepA. That's :right, setting on kind of one c< rner of that thing.
Q. Did you make any other observations there, sir?
A. Well, when I walked down there, the 11an--this arm (indicating) was swinging down by him and picked it up and
felt it and Officer Rogers was standing bac over to the right
like in this corner, walked around in front of him and looked
him up in the face and said., '' Guy, this f e: low is dead.'' So
he told me t9 stay there until he went to <~ll the Chief. He
told me to stay there until he come back. He didn't tell me
to call the Chief. He went an called the Chief
page 284 ~ and I stayed there. So aftcr f be CJ1ief came, Officer Joseph, I went upstairs, ,~ent back upstairs
then and began to look around .. And I fom~d in the bathroom
there was blood had dropped from this first puddle over here
(indicating); had· dropped into the bathroom beside t11e tub
and kind of made a figure '' 8'' like and d1~opped back. And
in this dirty clothes basket, which I guess is what it was used
for, set right beside the laboratory, the 1E1st two things had
been put in that basket was an undershirt and a pair of shorts
which belonged to some man. And behind the bathroom door,
where it bad. been opened, was a pair Qf pants like somebody
had just taken them and let them right do~m behind the door
on the floor. And in the pocket was twent~r-tbree ~ollars and
as a package
some cents. I don't know exactly how muc b.
1

1
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-pouch of chewing tobacco, .a .small piece of plug tobacco,
;and I don't know whether there w.as anything else in there,
,or not. Right inside· of the dining room set a chair with a
_pair of men's shoes setting, shoved right up under the chair,
;and across the back of the chair laid a man's shirt., which I
understood belonged to l\fr.. Smith. Over on the dining room
table laid a necktie, which I understood belonged to him.
Q. Go ahead with what occurred there and what you ob:served.
A. It·'s been a little while; I've got to think9 Then in this
hallway there was a lot of blood had been spat:page 285 ~ tered all up over the side, over the door, and on
the facing· of the door, scattered all over the floor,
and I think it was a little blood had went into Mrs. Smith's
bedroom, which I understood was her bedroom, on a little
table set there, which I think maybe she had a light or radio·
setting by it. Ther~ was blood on that table or spattered
into it. One thing I left out, I forgot. While Officer Rogers
had left me to go to call for the Chief, I heard a noise, somebody walking upstairs, and I walked back to the foot of the
-steps where I could look up these steps and I heard something
sound like a door slammed, which ·I :figured later was t.he
Frigidaire door which sets to the left as you go up the steps.
It looked like there wasn't more than a second after the door
shut, Mrs. Smith stepped up to the head of the steps. I was
-standing up there looking up, because I didn't feel any too
good then, and she says, '' Did he do it Y'' I say~, '' Do what Y''
She didn't make any answer. Finally, I said, '' I don't know
whether he did, or not.'' And she started down the steps .and
she got about three steps down-I think it was around about
three steps down, and I said, "Lady, if I was you, I wouldn't
come down here.'' And she stopped. .A.nd I asked her who
liad been there that night besides her and her husband, and I
understood her to say "Miss Towns". I think I asked her,
''Was it John Towns' daughter?" And she said, "No, John
Towns' wife and Mr. Leach." I'm pretty sure she
page 286 } told me that they had supper there that nig-ht.
Anyway, :iv,:rs. Towns did; I don't remember
whether she said Leach did or not.
Q. All right. When did your other officers come 1 How
long ·had you been there when the other officers came T
A. Well, I'd say it wasn't over five, six, or seven minutes.
I can't tell just how long it was.
Q. Who did come Y
A. Chief Kean and Officer Joseph.
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Q.. Did the coroner come t4ere that nig:uu
A .. Yes,. sir.
Q. How long afterwards was it that he came t'
A. I justican't say.. Chief called him a ter he got there·Q. Were you upstairs when they came or were youA .. I was still down in the basement ..
Q. Down• in the basement t
A.: Yes, sir.
Q. ,vere you in the basement when Dr. I yers arrived.there.¥!
A. Yes, sir.. . ·1
Q .. -Were you.present· when the body
Frank Smith
removed from that stool I
.
A. Yes, s~r, I pulled the staol out from under him.
Q. You pulled the stool out from under im 1

of

was

A .. Yes,. sir..
·
Q. Did you have any diffic~lty in pnllin: the stool out from:
under him?
~

A .. The first time I pulled ; t it,. it was a little
tight. Then they told me nc to jedr it out, to.
'wait a minute. So I think Chief and Jose h, I believe it was,.
one got hold of one arm and one the othe and kind of lightened it and I pulled it out and they let 1 im hang there just
a little on ~he rope. before they cut the· r, ·pe.
Q. Had anyone attempted to remove thE stool from beneath
Frank Smith's body oef.m·e, yon did 1
.A. I can '.t say, sir ..
Q. You can't say. "\Yho cut the rope!'
A. Dr. Byers cut the rope.
Q. How 'Y,as that rope tied; did ton obsprve thatf
A. What· do you meitn, around his rreck 1or- up over:Q. Both places.
1
A. It was three knots around his neck.. I
Q. Three knots Y
1
A. Yes, s~r.
,
.
Q. Where were they with reference to ·the front and back
of his headY
A, As well as I re~ember., they run right up by here (indicating); right up this way on this sid,,,. left side, because
the rope run up here (indicating} and that throwed his head
like that (ihdicating).
Q. The position in which you found his body there, did it
look a,s if there had been any struggle there in the basement T
page 287.
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Mr. Messick: He can tell what he saw~ I object to his opinion..
: .
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)Ir. Hoover: All right. I'll withdraw the questions.

Q. Was there any evidence of struggle there in the basement¥
A. No, ~ir.
Mr. Messick: I object. Let the witness tell what he saw.

Q. How high was that basement ceiling from 'wltlch the
rope was suspended, do you know that?
A. No, sir, I do not.
Q. I believe you've told us what Mrs. Smith said there,
· who had been there that evening. Did Mrs. Smith tell you
whether or not she had had any conversation with. her husband!
Mr. Hammer: We object to that, if Your Honor please.
It is purely hearsay.
·
·
. The Court: What was the question?
Mr. Hoover: I asked him if Mrs. Smith bad told him of
any conversation she had with her husband.
The Court: It is not hearsay.
Mr. Hammer: As to Garner it is, if Your Honor· please.
Surely Mr. Garner was not present there. We are not trying Mrs. Smith in this case at all. :what Mrs. Smith and
what this man had to say, the conversation is
page 289 ~ not binding on Garner.
Mr~ Hoover: Your Honor, the Court has ruled
that what this ladv told this officer when be went there after
havhig received a" call to come there was a part of the res
gestae, and I'm simply trying to find out what_ she did .tell
him. He's already told many things that she related there
and this is simply-The Court: Yes., I don't think. it is hearsay.
.
Mr. ~1:essick: Just a minute, if Your Honor please. It's
been told over our objection and we desire to save an exception to any statements made by Mrs. Smith and let ou.r, ob.,
jection and exception apply to all of. it. Let it show that it
applies to all questions asked and any statements made by
Mrs. Smith to the officer and any conversation between them.
Mr. Hoover: I'll withdraw the question, Your Honor.

Q. Did you make any other observations ther~, ! 1k. Norvelle?
A.. One more thing I want to tell I haven't told. l\frs. Smith
told me that she asked her husband-

1 .•
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Mr. MeC;1sick: J net o:na :pihwt~.

.A. -did he want her to cal~ for help- '.
Mr. Messick: We.. object .to tha.t c.onver~ation and I understoQd that you withdrew the qu~stiQn.
I
Mr. Hoover: I did.
page 290 ~ }4:r. M~t?~fok: Then l obj i· ct to the witness'
statement that he madeMr..Hoover: y ?U have alrea,dy nia~le yoµr q1:>jection ijlld
·
exception. lt ~pphe~ to the whole record,
Mr. Mes~ick: Theµ I want it understord.
1

Q. Tell ~hat she said.
I
.A. She said she had told her husband k1.id ,he want her to
~all for help 1 And she saip }le said it d~dn 't ma1re a damn
with him whether she did or not.
'
Q. When:was that stateme:q.t maµ~f
A. That ~~s maq~ upstair~ pefore w~ went to the basement.

l
I

·

·Mr. Mess~clr: We qbje~t and except.
Mr. Hamme.r: I move that that be stric] en from the record.
Mr. Spenoer: If Youi~ Honor p·leas~, I sugg~st' ·this, on
Mr. l!am!ll~f's motion th~t that be strick 111 from the record,

that the Co.urt take. un. der advi~ement thµ.t moti9Il and if it
~ppears latt=}r in the ca~e that it should bave been 'ruled_ out~
the Co"Qrt caµ so rrile and jnstrm~t the jurr. If the Commonwealth's. e. ory i~ corr~ct, it is a case o1t two people acting
for a common purpos~, cllld if from the ev1dence it i;,hould appear t:µ~t ~4ey w~re, in eff~ct, acting i~ conc~rt, then, of
course., the utterances of one, the carryin!i out of any part of
a criminal objectivei
page 291 } Mr. Hammer: It fa my IDO"~Qn, if Your Honor
plea~~, that the statement in 1pe answ~r given by
Mr. N oryelle be stri~k~n from the r~(!ord and that the jury
instructed
disregard that statement, a1~d that it is strictly
hearsay, not a part of the re.~ ,qe.:;tae, a:nd ·Garner was not
present, knows nothing· about it, and any :Jtatements made by
Mrs. Smith or conversations between tl:is officer and Mrs. ·.
Smith are nht binding upon this defendaTI":. Oi· between Mrs.
Smith, and particularly $9 in tl1is case w]}ere now he's testifying· as to what conversation occurred letween Mrs. Smith
and her hqsband. Now that's my objection and Pm moving
th.

to
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tl~at it be stricken from the record .and the jury instructed to
-disregard that statement.
·
Mr. Spen~er: If Your Honm: please, in view of the fact
that he's restated, I suppose I should start at the beginning.
It is the view of the attornevs for the Commonwealth that
this evidence is admissible 01i two theories. The first, that
it was part of the rt?.s ge.stae, as to which Your Honc:ir has,
.as I understand it., already ruled. The second is it is a :rule
which I think-law which I think requites no citing to Your
Honor, that if the evidence shows that" there was a cpuspiracy
•or a concert of action in the doing of a unlawful act, then "the
utterance and acts ,of the parties partiGipating in and sharing
the common uitent ailq acting in concert are all
page 292 } ·admissible against the others. And in view of
that fact, I felt that your Honor might very well,
at this point, take under advisement Mr. Hammer's motion
·until it's appeared wh~ther or not there is evidence ·to tie
these two peopl~ together and sµow that tliey were acting in
,concert.
·
Mr. Messick: If Your Honor pleas£:, Mr. Spe~cer's rµle
bas no application to utterances made after an occurence.
· He knows that.· And under no theorv could the evidence be
·admissible and we respectfully exc~pt to th~ action of the
Court in admitting it.
~
The Court: I think it is admissible under the doctrine of

res gestae.

·

Mr. Hammer : Respectfully except to the Court's rnling~
Mr. Hoover: Take the witness, Mr. Mess~~k.
CROSS EXAMINATION.

By Mr. Messick:
·Q. Mr. Norvelle, you told us about Mr. Smith being on the
stool, one foot on the round. vVbat kept him from falling off
the stool Y
·
.
·
· · ·· · ·
A. What kept him from falling off!
Q. Yes, sir.
·
·
A. I don't know. The only thing I know that kept him
· from falliri~ off is the i·ope flllOnnd bis neck. ··
JJage 293
Q. As you told us bef o;re, the rope around hi$
neck kept him from falling off. That's correct,
isn .,t it; that's right?
·
·
A. So far as I know; yes, sir.
Q. In other words., be was hanging there. That's right~
isri~t iU .
.
..

r

!

238

Supreme· Oonrt of Appears

or Virgim~

W .. M.. Norvelle ..
.A.. Hanging.t
,
Q.. Yes, sir.
,
A. Well, I'm not saying whether he
hanging or setting.. Of course, I don't know.. There '\! as weight on that
rope and we~g·ht on that stool..
Q. Weig·~f on both of them t
.
.A. Yes, sir.
.
.
Q. Well, you said he would have fallen pff the stool if the:
rope wasn't. supporting him;, that's corre~~,. isu 't it!
· .A .. Yes, that's right.
Q. Now t~s wash cloth that you told · s. about, that was
a bathroom wash cloth, wasn't. it I
.A. I '11 be fair with you,. I don't know,. 1 I think so; yes~
sir. ·
Q. Thai :wash cloth was p1".etty well S•· aked with blood,.
wasn't itT
A .. Yes, sir., as well as .I remember,. sir.
Q.. I understood you ta say, Mr. Norvel · you said as well
as you remember it was ..
page 294 ~ A. Yes,. sir..
.
·
. , Q.. You've told us that theJ e we1·e drops of
blood that le'ad from the hallway into the 1athroom that sort
of formed al fi.gnre '' S '', clidn 't you t
·
A. Yes, sfr..
Q. Those drops of blood extended int. the· ha:llway approximately-:-! mean from the hallway int< the bathroom approximately 28 inchesf d~dn 't they f
.A. When you come down to inches and ·hat stuff, I don't
know, becaus,e I didn't take any measuremE ts.
Q. ·The Chief of Police measured them
A. He did, but I don't recall that part.
Q. You don: 't recall how far they extend d t
A- No1 sir, he's got that part of it ..

wl
1

•

'i

'f

Mr. Messick: Do yon gentlemen have t1~at picture·?'
·
Mr. Spencer : Yes, sir.,
Mr. Messi~k: Let me have that picture·. :
I

By agreement., we offer in evidence Exhibit No. A, Norvelle,

just the same as it was bef pre.

·

1

(Received in evidence as De:fendant Exhibit A. J
Q. That is a picture agreed on showing bne blood spot in
the hallway a:nd the drops of 'blood, you sa~,, sort of form the
:figure "8" ioing into the bathroom, is it r;ot, Mr.. Norvellef
A. Yes, sir, that's right.
I
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page 295

~

Mr. Messick: Gentlemen, we offer this in evidence. Examine it.

(The exhibit w~s handed to the jury.)
Q. That is looking from the hallway into the bathroom?
A. May I see- it just a minute 7

( The jury returned tl~e exhibit.)

A. This is the bathroom doo~ and right straight over here
(indicating) is the dining room door. Th~re's another puddle
of blood just ~bout like. this and right back here (indic~ting).

Mr.

Messick: If you'll wait just a minute, Mr. Norvelle,

I 'II put both of the pictures in. This is N orvelle Exhibit B.
(Received in evidence as Defendant Exhibit B.)

Q. This is the hallway referred to the blood spots being in Y
This is the bedroom (indicating), from her
bedroom., and this one is to his bedroom (indicating).
A. Yes, sir.

Mr. Messick: Would you gentlemen on the end mind coming around this way where you can see!
Q. Mr. Norvelle, if you'll come over here, n;iayhe we can
all see it. Hold it up pretty high. This is the door to Mrs.
Smith's bedroom (indicating) Y
A. That. is the door to Mrs. Smith's bedroom, and this is
her bed (indicating).
Q. This blood spot and this blood spot here
page 296 ~ ( incli.cating) are the blood spots you ref erred to
in the hallway Y
A. The first one, next to her bedroom, is right down almost under the telephone.
Q. The telephone is right there (indicating)?
A. Right there (indicating). See the cord to itT
'
Q. This next blood puddle, or· what you want to call itA. These drops, see where it leads from here (indicating) Y
It leads from first one on the east-yes, that's right. See
where they dropped ·1 You can see where it dropped on
through here onQ. On into the bathroom .
.A. Followed right on through there, down there, kind of
formed a circle "8", and it seemed like they lead back to
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this one here in front of the bathroom anr' the dining room
door.
Q. This door here (indicating), you sa the facing of it
would lead into the dining room, would it hot, or kitchen?
A. The dining room is right back-com out of this hall,
steps right into the dining room. This coor here (indicat- ·
ing) leads right into the bathroom.
Q. That's it facing into the bathroom f
A. Both of those, as well as I remembe , is like that (indicating). ,
·
Q. This o:qe faces rig·ht at the bathroom does it not f
A. Yes, sir, it goes right straight throu~ there.
page 297

~

Mr. Messick: I'd like f~r
amine these pictures.

y)

gentlemen to ex-

(Exhibits A and B were handed to the j ry.)
Q. Mr. N orvelle, you've told us that in th bathroom clothes
basket that you found a dirty suit of ur derwear, did you
not?
A. Shorts and shirt was the last two thiµgs that were put
in the basket, sir.
I
Q. Were they about the size worn by Ur. Smith?
A. I don't know about the size of them.
Q. Well, did it look like itY
A. I would say that they belonged to hi: .
Q. The underwear that he had on,.when you found him in
the basement, was perfectly clean with th( exception of the
Rfreak of blqod about the-say about the idth of this tie,
right down the front of it?
.A. All of the way down; yes, sir.
Q. You have told us that there wasn't a flY other blood on
his body except the blood that came down I from this wound
on his forehead, down across his mouth, .down across this
cle~m underwear; that's right, isn't it?
·
A. I said up here (indicating), but ther,~ was blood spattered on his bedroom shoes and up, maylie, so long, about
along there (indicating).
:
Q. That's -what I was coming to. There was
page 298 } blood on the top of his bedroom shoes and on th'e
bottom of his bedroom shoes f .
A. I won't sav about the bottom.
Q. You've seen them since, haven't you, and saw it was
on there!

l
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A. I saw them in here, but I didn't pay particular notice
0n top.
Q. Aud isn't it true that his legs were specked with blood,
jnst specks of blood up to about that · height (indicating),
:along in ther.e i
A. I won't say how (ar, but it was up on his legs.
· Q. Up a foot from the floor, practically, wouldn't you say?A. I'm not going to say how far, because I don't know.
Q. I'll ask you to take a look at this baseboard in this
hallway and tell the jury if that ~s not specked with blood t
A. That's what I told you a few minutes ago, that there
was blood up along the side and over the door and all.
Q. But I'm asking about the specks here {indicating) T
A. YP,s, that's blood.
Q. His legs were specked way up to ·about that height (in<lica ting-). weren't they?
·
A. Oh, I don't know. As I told you, I don't know how far
the blood came up on the leg·s bnt that's blood
pag·e 299 }, on the wall.
Q. His legs were specked the same way as the
blood on that wallboard, isn't that right, Mr. Norvelle?
A. The blood was specked all over his legs, and the way it
looked to me like, which I guess all of these gentlemen have
poured water in an old A model Ford, or some kind of a Ford
radiator and run jt over and spilled it and it spattered up ·on ·
your shoes and legs.
Q. Yes, sir, like a manA. Now that's the only way I can explain it.
Q. Like a man ~tandin?; there bleeding and it hit the floor
and it will speck up on bis legs and speck on the wall at the

to them, but I know it' was

sam•J time¥
A. I 'ru not saying· the man was bleeding. All I know there

was blood on his shoes and on his legs.
Q. \Va~ there any blood between his knees and the streak
that came down the nnderwear there?
A. Yon meanQ.. "\Vasn ·t his legb free from blood, as you made a move
:a few minutes agoA. I '11 tell you exactly what he looked li_ke.
Q. Just tell me.
A. It looked c:'xactly like a man might have had a bathrobe
on protecting his whole body except where it hit there.
Q. If he had the bathrobe on, wouldn't the blood run down
over tlle bathrobe!
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A. It depended on whethe1l it was closed or
open.
Q. But yeu do know- his body was free from blood except
little· specks on hiSi legs mid that on the ront of his underwear about' the width of his tie Y
A. His shoulders and his arms, all. of 1J s underwear down
along therel; some place there was bloo; spattered on his
shoes, up oi:i his' legs. As. far as his arm: he:re (indicating),,
his breast, Ii mean his back inhere (indicat ng), his bacli:, there
wasn't any (blood, sir.
Q. Now I '11 ask you if the streak of l lood down his undershirl, if •that was smeared Y
A. I don't think so, sir..

Mr. Messick:· Do yon gentlemen. have · he llllderwear that
was introduced-let's introduce it in evitlence.

Mr. Spencer: Hut I was under the- ir pression that you
wanted io get snfficient evidence in to hi e the view.
]\fr. Messick: I wanted to have the vii w by the Chief of
Police.
Mr. Spe:nce-r: We- proposed to inkoduc ·it· by the Chief -of
Polfoe.
Mr. Messick: This witness was also a ;vitness so I'll submit it by him.
·
1
Mr_ Hoover: There is no objection at all. Al right, Mr ..
Messick.
1

.

I

page 30.1 ~
Q. There's the front of tht underwear, is it
·
not, showing the streak of blo d down.A.. Yes, sir~
Q. You've told us that that blood was not smeared.
A. I dicln 't figure it was; I still don't 1(hink so.
Q. You are absolutely right about it. V7as this underwear
torn in any way Y
.A. Was it torn f
Q. Yes, sir.
A. If it w;as, I didn't see where it was :torn.
.
Q. Did yo:u see any dirt on it to indicate that a man hadl)een d0'\\1'1)
the floor or anything of that kind j
.A... ~o. sir. .
Q. Yon t~ld us it was perfectly clean, didn't you?
.A. Yes, s1.r.
.
Q. All rig·ht. The other there is the sl.orts.

on
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Mr. Messick: We offer them in evidence, the same number
of exhibits as they were. before.

(Received in evidence as Defendant Exhibits C and D, re~pectively.)
Q. l\fr. Norvelle, I'll show you another picture and ask you
you know whether that's another picture of the transom
of the door that lead into Mrs. Smith's bedroom?
A. (Examining picture) Yes, sir, I'm pretty sure.
jf

pag·e 302

~

Mr. Messick: You gentlemen agree?
Mr. Hoover: Uh-huh.

Q. You've told us this man had a wound in the forehead
there¥
A. As I remember, it was right along about there (indicating).
Q. Do you know whether or not that woundA. It was kind of a shape of a horseshoe, like that (indicatinQ;), kind of like a half moon .. I don't know whether it
was this way or that way (indicating). I don't remember.
But anyway, it was one way or the other.
<J. Mr. Norvelle, do you know whether or not that wound
cut an artery there?
A. I <lon 't know a thing in the world about that.
Q. I '11 ask you to tell the jury if there were not a couple
of specks of blood up over the glass in the transom that led
from the hallway into Mrs. Smith's bedroom, as shown by
this picture here?
A.. There was blood up over there from the hallway, I
think it was.
Q. Just like that transom over there (indicating) Y
A. Yes, sir.
Q. The specks of blood would be on that transom on· the
hallway side, not on the bedroom side?
.
A. Yes, sir, Mrs. Smith's. bedroom was on the other side.
Q. Was some on the doorwav too Y
page 303 ~ A. Yes, sir.
Q. Just a few specks, weren't they, that hit on
a pillow on the bed 1
.A. Yes, sir. Some few specks there on the floor.
Q. Now you can see those two specks of blood on that transom, can't you, in this picture Y
.A. It was blood up there. Whether they are the two specks
o/

11
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or not, I dqn 't know, but there was blood up there anyway.
Q. They look like it, don't they!
A. Yes, sir.
I

Mr. Hoover: I wish, for the sake of chrrity, you would indicai:e what he calls a "spot" or '.' spec1t'' of blood. As I
1mderstand, the terms are relative. · You ay a ''speck''Mr. Messick: In order to make myst If perfectly plain,
I'll call those "puddles"; I'll call those a ong the baseboard
and alo.ug the legs. ''specks'' ; and I '11 c:rll those along the
transom ''spots''.
1

(Receivecl in evidence as Defendant ·Exhibit E.)
(The exhipit was handed to th~ jury.)
I

Q. You srt.id something about a bathrol . Did you find a
bathrobe there with any blood on it at al ?
A. No, sir, I didn't.
· Q. · How was Mrs. Smith drc ssed when you got
page 304 } there Y
..
A. She was dressed in a he secoat.
· Q. Nightgown, bedroom shoes, wasn't E e?
.
A. I said a housecoat.
Q. well, 'did she have on her nightgowt f
A. That hpusecoat ~ome down to he; fecf and I didn't pull
up to sec wijat she had unde1· there, su.
Q. Did yo-µ all take her to police headqu rters in the clothing that she had on¥
· A. Yes, sir, and give her a fur coat-ghie her a light coat;
she clidn 't want that. I think you '11 see l""it laying· on that
clothes l1asket where she throwed it and sbe wanted her fur
coat and we gave her her fur coat.
I
Q. l\fost women always want fur coats1:
A. Yes.
:
Q. Did you see· any blood on the person of Mrs. Smith or
~my of her clothing Y
A. 'l.111e bousec_oat that Mrs. Smith was vrearing·, as well ai:;
I remember, jWas a big flowery like-it was ·a big design. And
t.o. tell you tlie truth I didn't look that clone.. I couldn't say
what slic had on. So far
I know, she dicin.'t.
.
Q. You certainly didn't see any blood or; any of her clothing on her person, did you? .
A.· No, sir, I didn't see any blood on hm~.

I

1

1
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Q. Did you later examine· the. bottom of her bedroom shoes f
A. I don't think I did, sir.
.
pnge 305 } . Q ..Did you see .th~m e~amined f
A. I can't say I .did.
Q. Did you ever ,see them examined T
A. I can't say I did.
·
Q. In order to get from this fm}all hallway and bathroom
to the basement of this borne, how would .you go, Mr. Norvelle 1
A. To get from. this hallway.into this basement?
Q. Yes, sir.
A. How. would you go?
Q. Yes, sir.
,
A. ·well, you would go~you would step. from· this hallway
to this door that I showed you all, that lead .into the dining
1·oom, step into the dining room, you would turn your leftfacing south now, the dining. room sets here. (indicating),
the hall runs here (inclicating),1the. bathroom is over.here (in•dicating), and on each encl of this hall is two. bedrooms.: Mrs .
. 'Smith over here (indicating) and. Mr. Smith over there (indicating). You wo.uld .have to walk. out. of this hall into this
dinhig room, turn to your left,, ,carrying you into a kitchen,
and you get into the kitchen you .would bear to. your right,
around through this kitchen, and=.. right over there is a Jittle
kifohenett£J. You go a little bit around to the right like that
(indicating.) and t-urn around, ~ome through a little door-I
think there's a- door there. There's just a ,little hall there
about like that (indicating) which is a door leads
lJ~ge 306 } down the steps and one leads out on the southside of the house where the drive comes up .. Then
you'd have to turn right, to your right, and. come almost
right back under the dining room here~ The steps come down,
1eacfa down from upstairs, almost direct .into the back into
the bathroom ; it almost comes. right back. It kind of sets
just a little bit over.
Q. In other words, you would have to go. through the dining room, through the kitchenA. No, not through the dining room.
Q. VTeH, you'd pass through a portion of .the diiµng room?
A. Ii wasn't over a couple steps after you step out of this
lmH into the dining· room, a couple steps bef~re you go into
the kitchen. Yon don't. go through the dining room.
Q. You go thr.ough a corner of it. I don't mean you pass
all of the way through. You go. through a corner of the
dining room into the kitchen and then back to the far en4
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I

of thl? kitch«k. yo.u tum tO' y0ur rig-ht and !to down some base-m'er.lt steps, ·don?t you 1
A. Yon 'd gG in.to this kitche:n. After you get ove-r· just
:room 'enough to clear the stuff setting on his side, you walk
ever there. That ki:ad of vee:rs to yo:ar r ght. Come to the
head of these steps and down you go ..
· ft. You told u.s that this house was cle1 and in fine con-·
dition.
pa:ge 307 } : A. Just .as clean as any ho se I e:ver walked.
in in my life; I don,.t care, wE o- it belonged to·.
Q. Yes., sir. You told us before that frs. Sm1th was a
good housekeepe:r from the condition that louse· was in, ditln 't.
· you, si.r Y
·~
.A. Now wait a minute. If we are going to commence what ·
I stat~cl before, the.n I can read it off of my book and give
you anythingQ. 18 tber;e any trouble in answering· i simple question T
..A. Yes, sir, I'll say it was as clean a ho se as I have ever
been in in my life.
Q. All right, it i:s very easy to ffllSWer simple question~ ·
Now did you see any broken fnrniture aipnnd there¥
A. No,. sir. The only thing I seen wa two empty gin
bottles down in the basement setting in· a tin bucket behind.
a furnace wl;tich had been bought on the 2 th, with labels on '
there· from this .A. B. C. store~
Q. Did yon see any marks where any of the furniture bad
been shoved about or pushed about in any cuffle or- anything
of that kind i
.
A. No, sir.
Q. NOW this hallway that leads from th r· kitchen-not the
hallway but the passageway that leads from the kitchen
clown the baf, ement steps, about what is ~he width of that
passageway f
·
I
page 308 .~ .A. I don't know, sir.
Q. Can't you give the jury some ideaf
A. No, sir, I won't say because I don't b1ow.
Q. Well, wouldn't it be approximately ahout thirty inches,
or something· like that?
:
I
A. I won't; say.
Q. Is it a wide or narrow one f
A. I'm not going to say. If you are goiug to take them up
there they can see it. I don't know and I'm not going to say
because I don't know. Just like I told y,>u about how far
it was from the stool to the sack of potato~s; I don't kriow.
1

1
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Q. Then the pa~sageway going down the basement steps
that leads from the kitchen down to the basement, did you see
any blood smeared on any of the walls or anything of that
kindY
.A. No, sir.
Q. Was there any blood on the basement steps and if so,
where was iU
A. On the basement steps going down 7
Q. Yes, sir.
A. It was blood on them and, as well as I remember; it was
somewhere near the center. I may be wrong.
Q. As a matter, of fact, on the first four steps there weren't
any drops of blood, were there!
page 309 ~ A. I don ~t know.
Q. SirY
A. I don't know.
Q. You were there and saw it. But starting with the fourth
or fifth step, wasn ~t ther~ a few drops of blood on each step
thereafter, located about the center of the steps as a man
would walk down Y
A. The blood was near the center, but I don't say which
steps it was on.
Q. Tell the jury if the blood was in drops or if it was
smeared.
.
A. W el, I wouldn't like to say that because there was quite
a few of us went up and down the steps.
Q. I know, but when you first s~w it, was it smeared, or
not¥
A. When I went down those steps, the first time, I wasn't
looking for blood.
Q. I'm talking about the first time you saw it, was the
blood spots pn the steps located about the center of the steps
smeared, or noU
A. There was four or five men went down them steps after
that; I don't know.
Q. You can tell us what you saw.
1\1:r. Spencer: If Your Honor please, if the witness· doesn't
know-

page 310

~

A. I don't know whether it was smeared, or
not.

Mr. Speneer: -and says he doesn't know, I think that's
a complete answer to Mr. l\1Iessick's question and he has no
right to continue to hound a man trying to get him to tell
something that he doesn't know.
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Mr. Messick: I'm not trying toQ. You have told us, in your direct exi ination, as I understood, that there were some blood spc ts on those steps.
Didn't you tell Mr. Hoover that?
.
A.. There !was blood spots on the stepE, yes.
Q. I'm asking you when you saw them a d looked at them,
were they smeared, or noU
A. I still say I don't know. When I don't know a thing,
I don't know it. I'm not going to say yes ·Ivhen I don't know.
Q. Do you know one Douglas Leach?
.A.. Do I know him Y
Q. Yes, sir.
A. I know him when I see him.
Q. On the night of February 20, die 1 you accompany
Douglas Leach, or were you with any oth.!r officers or anyone else that accompanied Leach, that wer up there and examined for tire marks of anv vehicles tha had been around
the Smith home that nightt"
. .
A. I have had no part of : ouglas Leach. l
page 311 ~ know nothing about him. There's· no use asking
me anything because I know 1 othing about him.
Q. I'm asking you whether you did f
A. I'm just answering it all in one
estion because I
don't know.
.
.
Q. Tell me this: Do you. know what of.fl• er it was that did
accompany 4im up there to examine for ti e marks? ·
A. No, sir; because I did not go up there _and I don't know.
Q~ Were you present at the police statlon when Douglas
Leach was there that morning, the mornin~· of February 21,
we'll say?
I
A. Yes.
Q. Did he leave there with any officer llnd if so who did
he leave with?
A. I don't remember one thing that w•mt on tbere that
morning. Mrs. Towns told Douglas Leac:o-Q. I'm not-you can answer my questic111 very simply. I
haven't' asked you about ~rs. Towns. I'm asking you if. you
were at the police station when Douglas Leach was there?
A. Yes, air.
Q. Jou say you were. Did Douglas Lei.ch leave that station with any officer; if so, with whom die'. he leave?
.A.. I don 'ti know. He was still in the office when I left.

qf
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.
All oi t~ officers were in the office and Chief
JJage 312 } told me I had better g~t out on the street and
drive around. I don tt know who he left with,
·whether he came back.
Q. Who• were the officers there when you left there!
.A. I don't lmow. There was Officer Joseph, Officer Rogrers, Chief Kean, Sergeant Smith-I just don't know whether
±here was any more there that night, or not, sir.
Q. Was Sheriff Callender there Y
A. Was he there when Leach was therei
Q. Yes, sir.
A. I believe he was, sir.
Q. Believe he was 7
A. Yes, sir.
Q. Mr. Norvelle., did you make any examination to determine if there were any tire tracks of any vehicle that went
into the Smith driveway that night or parked in front of
that house at all!
·
A. When I went to tl1e Smith house that night, I w~nt up
·over the wall, up through the yard. When I left there that
night, I come out of the front, down the walk, got in the
police car and I never went back.
Q. That's all right, sir. I just asked you if you had at
:any time done thatf
A. Just to show you that I didn't go back to look _at any
tire tracks or any footprints; no, sir.
Q. Tbe first that you knew anything about ·this
page 313 } matter is when you received a call over the radio
to the effect that a woman called into the police
· ·station and that she was crying and you could hardly understand what she said?
A. Yes, sir.
Q. When you received that call, you went to the Smith
home, did you not?
A. We were parked on East Market about two hundred
yards east of Mason Street when we received the call. Like
I've told you, we drove down East Market, out North Main,
up "\Volfe, out Willow, over the wall, up to Smith's house;
yes, sir.
.
Q. · You finally got to answering the question after going
·an ·over the thing again. Yon went to the Smith home, didn't
youT
·A. Yes, sir.
Q. You told this jury that Mrs. Smith took you all to this

_.,
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hallway and pointed QUt to you all the. blood spots in. the
haillway, didn't you!
A. Mrs. Smith met us at the doo:r;. Sl1 led the way back
through the .dining room, through the lb ing roomi through
the dining room, stepped into this small allway, •closed thebedroom door on the west side 1 and turnec back and faced usStood back ihere ; we were standing there (indicating.)..
Q. Did she point out th6r blood spots to you?
A. We _asked her· what hapIJined. That's what
page 314 ~ I told .yqu:
Q. I aslred you a simple qm!·stion: Did sbe or
did she not point out the blood sp0ts to y u.t·
A. She stood there and we asked her , hat happened and
she said, "I don't know. I don't know"; And she ·pointed
-she show~d us this hlood a11d I asked ], ~rr. '' Where did. it.
eome from r" .A.nd she said her husban<l
Q. I'll ask you if you didn't, in simple anguage on direct
examination by Mr. Hooveri say she poi ted out the blood
spots to yot:t T
A. Yes, she did..
Q. .All right, she did point tifem out to ou then.
4

••

I

•

.

The Coul't : Can we go to lunch f.
Mr. Messick: Yes, sir, I'm perfectly w. ling to take lunch
whenever Your Honor is ready.
The Court : It isn't a question of me.. It is twenty min- ·
utes to one.: Adjou:m until t~o o'clock.
In Chambers ..
I

1

(Present: The Court, counsel for the
and the defendant.)

r
1

spective parties,.

Mr. Spencer: Judge, it was called to ,,my att.entfon this
morning by one of the deputies cpa.rged wj~h the handling of
the jury and! all of the things they have to (lo, that they were
l1aviug great difficulty because the Sherirf1 Mr. Callender,
was excluded from the courtroc,m. And the Compage 315 ~ monwealth expects to use him ~s a witness, particularly about one matter. So far as I know, it
is the only one matter, and I was wonderi~g if these gentle··
men would agree to relaxing the rule as to•· Sheriff Callender
because it sq badly handicaps them becau~e he has to stay
out of the co;urtroom.
Mr. Messick: All witnessc& have be'1u, excluded, Judge,

-
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and we object to it beem1::;e ti1~re ~s some matter here .tJ1at
we want to inquire about. We feel that the Sheriff ::;hould
be absent when we are inquiring about it on ex:mrdnation.
Mr. Spencer: I'll state to the Court that we do not propose to use the Sheriff other than as to one matter.
The Court: Can't you use him at an early stage of the
trial T
.
Mr. Spencer: If these gentlemen make no concessions, I
reckon we'll have to make some. We'll put him in as soon
as we can. It will at least entail going through with the Chief
of Police, I suppose, and I suppose the Sheriff will normally
be in custody of the jury. But it more or less excludes him.
I reckon after he testifies there wouldn't be any objection to
him.
Mr. Messick: I don't think so.
Mr~ Hammer: It depends on what his evidence is going to
be. It will have to come in in its order.
Mr. Hoover: We stated that before.
Mr. Hammer: I don't remember it.
page 316 ~ Mr. Spencer : · That he saw the bruise on Mr.
Garner's face.
· Mr. Hammer: We won't agree to allow that to come in.
You are going· to use that, I assume, in rebuttal.
Mr. Spencer: You don't agree that he saw it, Mr. Hammed
Mr. Hammer: ~o, sir, we won't agree to· anything.
Mr. Spencer: I believe you have correctly ·stated the· fact.
Mr. Hammer: We are not agreeing with anything; vou
haven't been agreeing with us for the last couple of days and
I can't agree. I'm protecting this defendant.
Mr. Spencer: It discommqdes thi~ Court.
Mr. Hammer: In other words, I'm sorry if it is inconvenience to the Sheriff or anyone else. He was called as a
witness. If you want to release him as a witness and not use
him, it is agreeable with us; butif you are going to put him
on the stand and he's going to come in and testify to something of that kind, we are going to object to it unless it comes
in in .its proper order.
.
Mr. Spencer: I suppose you '11 write the order for us.
]\fr. Hammer: I'm surely going to object to it.
The Court: Is that alH
Mr. Spencer: That's all.
The Court: Do you want to go out after you finish with
this witness?

~-----,
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page 317 }

lVIr. Hammer: No, sir, ncit until after Mr.
Kean. He'll have to go on before we can agree

I

to that.
(Recess for lunch was taken at 12 :34
2 :00 o'clock p. m.)
page 318 ~

1

'clock p. m. until

AFTERNOON SESSI01' .
(Tuesday, April 16, 1946.)

( The trial was resumed.)
Mr. Hoover: I called for Officer Norvel~ to return to the
stand but they say he hasn't gotten here: yet. I'm afraid
this witness lJ.ad the idea that we we1·e tlm ugh with him but
he wasn't discharged.
Deputy Sheriff Kiser: He's on his way ere now.
Mr. Hoover: Your Honor, I suppose
have to ask the
Court's indulgence for just a few momen· s until he comes.
They say he's on his way from the police I eadquarters.
Mr. Messick: He might have misunderstc od. He asked me
when he got off the stand if I was througl and I told him I
was.
,
Mr. Hooveh .. He may have thought we had finished with
.
him.

welll

{Officer N orvelle entered.)

W. M. NORVELLE,
resumed:
CROSS EXAMINATION
By Mr. Messick :
,
Q. Mr. Norvelle, you are fairly well acqua ~nted with Willow
Street, are you nott sir 7
,
A. Yes, si~; since I have been on the 1~oliee force; yes,
page ·319 ~

sir.

I

Q. Do you know where the driveway that leads
into the David Rhodes home is located?
·A. Yes, sir.i
Q. Do you k_now where the street lights are on Willow
Street in the block with the Rhodes home is located!
A. Well, I know there's a street light dong there near
1

,

1

:
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below that place, neax where you go into the ·Rhodes home,
hut I just can't say -exactly, sir.
Q. I'm going to 1~equest that you secure certain informa•
tion and report back to us about it I want to know the dis•
:tance the street lights in this block are located, both .east
.and west of the Rhodes driveway-A. Wait just a minute. East and west 7
Q. Yes, both ways.
A. No, it would have to be north and south.
'Q. No-Mr. Hoover: Nortb and south.
Mr. Messick: North and south. You gentlemen are right.
Q. North and south.
A. Of the Rhodes-Q. Yes, sir. I want you to measure that distance and re.
:port back later on thatA. All right, sir.
Q. I want you nlcw to asc~rtain the size of the
page 320 } bulbs used in the street lights, if you don't know.
A. I '11 have to find that out.
Q.' And report that information. Now,. Mr. Nor-velle1 when
you reached the Smith home that night, were the lig.nts on
in the basement 7
A. Yes, sir., they were on when Mrs. Smith opened the stair..
way door going down, sir.
Q. Yes, sir.
A. There's one light works from the switch at the head of
the steps and on back next to where Smith was hanging or
-setting, whichever one you want to call it, there was a drop
cord there with a Iig·ht; a light socket with a bulb in it that
bad to be turned on there. It didn't work from the switch
at the head of the steps.
·
Q. Were both of them on!
A. Yes, sir.
Q. Both lights were on. And one ligbt wouldn't w·ork from
the head of the steps, it had to he turned on in the bas~ment t
A. The one at the head of the steps, just as yon come in
the door. Just like that light switch there (indicating). That
one set somewhere along in the stairway near at the foot, and
the one on baclt: in here that hung down from a drop cord, the
light soeket, was one of them kind youQ. Turn on lilke that!

, Supreme· Court of Appears er! Virginia
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t:

A .. That's right, sir..
l
Q. Mr. Norvelle, you told illS'. that. you didn't:
:find any bathrobe, man's bathrobe at the.: ouse with blood on
it. That was correct., wasn't it t
A. Yes, sir..
Q. You injected your opinion in that it looked as if a. man
had a bathrobe on.
A. Well,. now, I tell you why I said tha1 You kept on asking me how far this blood come up. v.V el , as much blood as.
was flying from somewhere, I don't knov. where, I can't understand how a man was perfectly clean e, erywhere but. down
here and then on his arms and everything. That's why I said
that~
· Q. If it severed .an artery and the· bloo spurtedi it would
spurt away .from him Y
A. Yes, b,ut it would spurt towards his feet.
Qr And if he had: a 'bathrobe on, how o you account forblood being on the .shoulder strap Y
A. I didn't say that he man had a fo throbe on. I said
that was one thing that would protect it rom coming up on
the legs..
·
Q. But he had some blood up· on the sha Ider strap; a bath1·obe would cover a shoulder strap.
A. There !wasn't any bathrobe when I~ ot there.
Q. And you never had seen a bathrobe?
page 322 } A. I guess whoever carried him down, carried
i~ away with him. I would ]1·ave if I had been
there.

page. 321

'1

1

Mr. Messick: I believe that's all I care to ask.

.

; RE-DIRECT EXAMINATrN.

By Mr. Hoover:
,
Q. Did you look for a bathrobe, Mr. No:~velief
A. Yes, sir.
·Q. And found none f
A. We didn't find a bathrobe; we found! what they kind of
call a lounging robe or jacket, something of the kind. I don't
know just-you wouldn't exactly call it a bathrobe.
Q. Yon m¢an belonging to a man?
A. Yes, sir', hanging back-his bedroonl had -a closet setting on the east side and back facing the closet-like this is
the door (indicating)·, back on this left-hand side, far back
on the wall, hung a light thin looking1

1

1
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Q. You mean inside of the closet Y
1
A. Yes, sir.
Q. I believe you said, Officer Norvelle, that the information you got from headquarters was that someone hal calleda lady had called from 60 Willow Street and asked for somebody to come there, and she was crying and they couldn't
hardly tell what she was saying?
A. I'll tell you exactly what it was. I had,j11st
page 323 ~ stepped out of the car-to tell you the whole thing
· why we were up .there, w~ had trouble with a
certain house-I forget which house it was-and I had started
back to the back of this house to go out of the back-

. :Mr. Messick:
Q. What house was that Y
A. That was up here on East Market. That's where we was
when we received the call.
Mr. Hoover:
Q. ·where you got the call.
A. As well as I remember, I had one foot on the pavement
and one, maybe, just coming out of the car when Officer
Joseph called and told us to go to 60 North Willow Street, a
woman had called in and said she needed help and she was
crying so he couldn't hardly understan what she· was saying.
Q. ·was Mrs. Smith crying when you got thereY
A. When Mrs. Smith--the first time I saw her, she came
out of the dining room, through this dining room, started
across the living room, she was crying.
Q. Was she crying when she opened the door T
A. She wasn't crying like she was when she come througb
this room ; no,, sir.
Q. Did she cry any after you got there, after you went
inside the house Y
A. No, sir.
page 324 ~ Q. And you. were there approximately how
long?
A. I were there until they brought her to the station, over
to the police headquarters, and quite a while after, sir. I
just can't say how long· it was.
Q~ I believe you further told the Court and the jury that
that house was one of the cleanest houses you had ever been

~,

-

A. I'll say it was one of the cleanest homes I ever was in.
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I don't say it was any cleaner than some, but it was just as
clean as any !home I ever walked into.
I ·
Q. ! belia~e yon futther said that the bl, od in the hallway
extended right to the door that leads intc the dining room,
did you noU Was there blood almost to t1 at doorway?
.A, I just don't--! said the blood went i: to thi$ bathroom.
Q. How near to the dining room door did the blood extend f
A. What do you ruean, this puddle in the floor?
Q, Any blood.
.
. A. I just won 1t say how close it is. It Wi s almost in front.
I think you h.ave- a. picture thete,
Q.,. Here's this pictute, defendant's Exhib t "A", that looks
straight into ·the bathroom f
A. Yes, sir.
.
Q. That is taken, I believe tl11ottgh..w....taken from
page 325 ~ the dining room, through the di: ing 1ioom door, is
that correct?
A. I think so ; yes., sir. I think those tvro doors is pretty
much in line. It is just about the-I do111't know what the
width of that hallway is there but it is blo d there and it is
quite a few tracks around thete; you can i ee that. I won't
3llY how close.
Q, Xou won ;t sa.y how close Y

A. No, sir..
Q4 Was th~re any blood in the dining ro1 tn or in that corner of the di~ing 100m that one rrnuit croM in otder to go to
1

th~ kitchen Y ,

A. Well, as I ttunember, I think there ~ er~ a couple-it
looked like spots or places in the kitchen tha·J had been tracked
in there.
·
Q. I didn't ask you that, Mr. Norvelle.
A. I can't say about the dining room ..
Q. Just say you can't then.
A. All right.
Q. You don't remember whether there ,vas any blood in
that dit1i11g r~om, or not t·
:
A. Noi sir.•
·
Q, Dia you: see any blood iu th(:) living ro,om t
A. No, sir.
Q. What blood did you see in the kit~hen·r
A. It ·was a fouple. places that looked like it
pnge 326} might have come from someone's:shoes where they
.
had stepped in blood or something.
Q. How tnany of those placeSs t
·
A. I think, as well as I remember, there'vras two.
1

I
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•
Q. Two!
A. Yes, sir.
Q. Places in the kitcben as if sumeone had stepped in blood
:and then left that mark there 1
·
A.. Yes., sir.
Mr. Messick: Yt)u have a pictm·.e thereMr. Hoovei-: Has it been introduced Y
Mr. Messick: No .

.A. But I don't remember any in the. dining room.
.
Q. I hand you this picture and ask you whether or not you
:can see on that picture any of those marks you have referred to.
A. I think I can see two of them. Here's one (indicating)
<1nd I think that's the ·other one (indicating).
Q. Hold it around so the jury can see it.
A. I think that's one of them (indicating) and I'm pretty
. sure that's the other one.
Q. Are they the two marks on the kitchen floor you ref erred tot
A. Yes, that's the kichen floor.
Mr. Hoover: I want to offer this :picture in
page 327} ~vidence marking it Commonwealth Exhibit No. 2.
(Received in evidence as Commonwealth Exhibit 2.)
Q. "\Vere they heavy prints on that kitchen floor?
A. The one was heavy. It showed up more, I think, than
the o·ther one. It seemed like one was more the toe of a, shoe;
it wasri 't the whole foot. I think it was the toe. It seemed
1ike it showed up more on the toe than any other part of the
shoe. It showed up plainly at that time; yes, sir.
Q. Were those the only two blood marks of any kind or
evidences of blood that you saw, outside of the hallway and
·bathroom after coming through the door from the hallway!
Did you see any other blood on the first floor outside of the

hallwayt
A. Excepting the hallway and the bathroom, you mean did
I s~e-Q. Yes, sir.
A. No, sh., I don't remember seeing any in the dining room
or living room, sir.

I•
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Q.. Those! spots that were referred to-LI believe Mr. M~s:&dick,: desig-nated them as·
Mr. Messick:· Which an-es f
·
Mr. Hoover: The ones on the baseboa: d ..
Mr. Messick : I called them "specks.': I
.

f

; Q. Those blood markings o:f the baseboards in
page 328 ~ ·it,he hallway, how did they co pare in ~ize with
1those ·,up on the transom abm e the door to Mrs ..
Smith's bedroom?
A. Well, t.:he ones on the- transom, on
glass, showed. up,
larger..
·.
Q.. Were there any on the baseboards a large as those on
the transom Y
A. I won't say because I don't remembe ..
Q. You just don't remember about tha 1
A. No, sit.
Q. Do you remember whether @r not t] ere was any blood
on the side wall above the baseboard t
A. Yes, sir.
·
·
Q. There wasf
A. Yes, sir.
Q. Up above the baseboard on the plas,.er, I mean 1
·A. And the-there was blood, seemed
I don't know
jttst how to \explain. It looked like it mig t have hit kind of
like that (indicating), back into Mr. Smi.tl 's bedroom, on the ,.
floor, and on this baseboard that goes al' ngside of it, back
like, next to his door, and the same wa~ up towards Mrs.·
Smith's bedroom door.
Q. Yon mean the. door facing f
A. No, on this board along below the p1 stering where the
wall is plastered down, and there was so e on the floor in.
his bedroom \where the doo1· had been opene
page 329 ~ Mr. Hoover: .All right. I think that's all.

tJ(

r,ike--

f

RE-CROSS EXAMINATI9N.
By Mr. Messick:
Q. Just one question and !111 be throu_irh. Mr. Norvelle,
you told me :this cord here {indicating on ~xhibit "B") was
the cord to ·'lilie telephone Y
A. I may be wrong, but I think so, if I ain't mistaken.
Q. I think:you are right.
A. Yes, I 'think it sets right along thero. The little place
sets inside o:f the wall.
I

1
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Q. In the wall in the hallway, isn't that correcU
A. Yes, here's the cord here. (indicating).
Q. In other wo"rds., the telephone sets iri the hallway in an
off-set between the bedroom door and the bathroom doorY
A. That's right, on the right-hand side entering into her
bedroom.·
Q. There's no question about the fact that that telephone
was in working order that night, is there Y
A. Well, I guess it was because she called down there and
didn't any of the neighbors or anybody know anything about
calling from their place.
.
Q. Didn't you all call Dr. Byers from there Y
A. I didn't. I was in the basement.
Q. He was called from there, wasn't he Y
A. ·so far as I know.
page 330 ~ Q. as any other officer called over that telephone?
A. Well, I won't say because I clon 't know of any of them
using it; so far as I know, it was in use.
Q. It will be in evidence in this case from the testimony
·of Dr. Byers that from the size of these two pools of blood
that the pers·on from whom they came had to be in that hall~
way from eight to ten minutes. Now assuming that a man was
standing in that hallway ancl needed help, he had the telephone
right at hand where he could have called for help if he wanted
it, couldn't he Y
A. Who, me Y Are you talking to me Y
Q. I say assuming that a man was in that hallway from
eight or ten minutes and needed help, he had the telephone
ri~ht in reach where he could have called for help?
'A. Sure. There's one puddle of blood right straight up
from the telephone. There's no reason why he couldn't· have
used it if he wanted to.
Q. Assuming that a man was in a fight or scuffle in that
hallway from eight to ten minutes, if he needea. help the telephone was right in his hands?
A. It all depended on bow the fell ow had him. I have
been in shape where I couldn't have.
Q. That undershirt, there wasn't anybody holding him by
that undershirt or arm around under that undershirt, was
there? Regardless of what the conditions were.,
page 331 r that telephone was right at hand to anybody in
that hallway to anybody that needed help, wasn't
iU
A. Yes, it was right there.

,v
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W. J. Kean.
Mr. Messick: Stand aside.
Witness left the stand.
W.J.KEAN,
sworn for the Commonwea th.
DIRECT EXAMINATIO .
By Mr. Spencer:
I
Q. Your name is William J. Kean, I bel'eve, is it noU
A. Yes, sir.
Q. What position do you occupy in Harr: sonburg?
A. Chief of Police.
·
Q. Were you so acting on February 20, 1~ 46 T
A. Yes, sir.
Q. Were you on duty on that night?
A. Officially, I was not. I was at the sb tion, sir.
. Q. You were at the police station Y
A. Yes, sir.
Q. Were you there around, say, nine-th y or quarter of
ten, or a few miimtes after thaU
. A. Yes, sir.
page 332 ~ , Q. Were yon there when a fa lephone call came
i:h to come to 60 Willow Street i
A. I was told that by Officer Joseph, s r. I didn't take
the call.
Q. You received, indirectly, the call. Di you go there 7
A. I didn't go at that time; no, sir. '1Jp.e :first call they
wanted an officer at 60 Willow Street, whi<tJi the No. 1 radio
car was sent :with Officer Norvelle and Hog,rrs.
Q. Did you get a subsequent call from tht1m?
A. Yes, sh, Officer Joseph received the/ call and relayed
it to me.
.
Q. That was~ the call I really had in mind, How much time
would you say elapsed between those two <~alls, the first one
calling for the officer to go there and the tune they called for
h~?
.
A. I would estimate approximately ten :lllinutes, sir.
Q. Ten minutes Y
A. Yes, sir.
Q. I take it yon went there Y ·
A. Yes, sir.
Q. Chief Kean, I wish you would, in y01Jr own way, turn
to the jury and describe to them-and plea11e do it in the or1

.

,

I
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ider in which it occurred-just what you saw and beard and
observed up there that .night.
.A. Well, after I received this-Officer Joseph
page 333 } had received call, he, in turn, relayed it to me and
I got in the police car, took Officer Joeeph with
me~ and we went to 60 Vvest Willow Street. Officer Rogers
met me in the yard. I went on in the house and when I went
in the house, I entered the vestibule into the living room
through. the dining, room, and when I got in the dining room,
where the door goes into the hall, Mrs. Smith was standing
there.
.
·
Q. Could you tell us a little bit more closely where she was
.standing?
.
·
A. She was standing-it is a steps that goes up into the
attic. They are not directly in front of this door that goes
into the bathroom, but just a few inches off from there. She
was standiiig approximately in front of the door that goes
up into the attic. The door was closed.
Q. All right, sir.
A. I left Officer Rogers there with her and immediately
went to the basement. There I found Offic~r Norvelle and the
body of Frank C. Smith.
Q. Would you pause there, Chief, and explain to the jury
the location of this basement and how it runs and the objects on it, not in any great deta-il but just substantially the
arrangement of the basement.
A. The basement runs the Jong way, I would call it. It is
longer than it is wide. East and west. And you go through
the kitchen to the south side of the kitchen and
page 334 }- turn sharply to your right and that's the entrance
to the basement. You go down the steps into the
basement. You get to the foot of the steps, it is a little concrete steps similar to this platform; step off of that and you
-are in the basement proper. You were then facing west. To
your left is a furnace and a coal bin. To your right is the
unexcavated part of the basement. It has not been dug out;
it is a concrete retaining- wall, I would say four feet high,
on that side, and the rest is nothing there. Also in the basement is a laundry beater which would be on your left facing
west., a washing machine, and a table.
Now Frank Smith's bodv was directlv underneath of the
cross µiece that's between· the sills of the house, cross like
that {indicating). It was partially suspended by a large cord
or small rope. Part of the weight being supported by the
cord and pa.rt of it by a kitcl1en stool, what's commonly called

I
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a. "'kitchen stool" that has two steps on :~t. that fold out int<»
sOTt of a little stepladder. ·The body w· s facing west and
~me foot, the right foot,. was in this p sition (indic~ting).
against the! bottom of the stool.. The har ds were al the. side
11nd the he&d was in this position, twistec slightly to the left.
, (indie a ting) ..
Q. Chief~ may I interrupt you the-re.. 1 want. to ask you to
demQnstrate to the jury and, for the sakE of allowing you to.
face the jury, we'll call this west.. Just. reverse
page 335 ~ _directions. I understand
is west out here
(indicating).
A .. Yes, sir ..
·Q. Just for the purpose of permitting! the jury to better
see or-I'll take the stool back like this.. Let's consider that.
is west out that way. ·Reverse· the directi, ns .. That would be
west-

thil

!

I

I•

•

Mr. Messick: Just tell him to sit on ·
jury.
'
Mr. Spencer:. I appreciate your heir:
I '11 get along.
Mr. Messick: Instead of facing with
excuse me,. sir., I don't mean to interrupt :
help ..

e stool facing the
M:r: Messick, but.
is back to themou.. I just tried to

.

Q. I'll ask you to consider that west a d this- as east and
place the stool as it was in the basement and place yourself'
on the stool~ as n:early as you_ean, as the bi dy of Frank Smith
was seated.
A. (Witn~. s-s does so.) ·with our posiri:ons reversed, the
steps would be on the other side.
Q. That's what I mean.
A. The body was in a position similar 1p this (indicating) ..
Q. You have your head bowed slightly foirward and the body
almost erect 1
A. Yes, sir.
page 336 ~ Q~ Is that rightf . ·
A. Yes, sir.
Q. And t~e head turned slightly to th~ side towards the
leftf
A. Yes, sir~
;
Q. And bbwed slightly, with the rigl1t heel on the rung of
the ladder and the left foot out., extended forward, and flat
on the ground. Is that-now tne rope, I take it-will vou
look at this rope here which I hand you. and we '11 have to
i

•

I
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identify it and tell the court whether this is. the rop~, or
not.
A. (Examining article) Yes, sir.
Q. That is the rope which you found around Frank Smith's
neck?
A. Yes, sir.
Q. How did it happen to be in two pieces, Chief?
A. It was cut in two by the Coroner at the time the body
was cut down, sir.
Q. Could you tell the Court and jury about how much of •
Mr. Smith's weight was on the ladder?
A. Well, at the time when the Coroner came, after he was
called, they went down there, he tdecl to pull this ladder out
and he couldn't do it. He asked the officer and myself ·to
raise the body up to relieve the weight enough to pull the
stool out, which was done.
pag·e 337 ~ Q. Then you assisted in lifting the weight off
of that ladder, did you?
·
A. Yes, sir.
Q. All· right, tell us, as best you can, how much of that
weight was on the ladder and w.hich it was necessary to left.
A. It would be just an estimate, sir. I have no correct way
ofQ. Of course.
.
A. Well, I would say-I would think the greatel' majority
of it was on the stool, sir.
Q. After you got him up, you were lifting his whole weight,
weren't you?
·
A. Yes, sir.
Q. He had part of the rope around his neck. Will you tell
the Court and jury whether ends of the ropes were tied to
the beams?
A. The piece that is on the table was tied to the beams.
Q. This part was tied to the beams (indicating)?
A. Yes, sir.
Q. The cross pfoce bet ween the beams Y
A. Ye-s, sir, that l have de~el'ibed.
(). Was this 1-!1<.· part ihat was around his neck?
A. Yes, sir.
Q. Could ~·ou <1e,3cribe or demonstrnte tr, th~
page 338 ~ jury how that rope was tied?
A. (Witness does so.) Something similar to
that,, sir, in other words, it was two knots. in it
and there was some little distance between them.
Q. There were two knots Y

1

I

1

I
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I

.A.. Yes, sir.
.
I
Q. ·where were those knots located with reference to the
front, back, or side of his head?
A. They ·were directly in baok, straight 1 p behind his head,
sir.
Q. Directly behind his head?
A. Yes, sir.
Mr. Spencer: Mr. Lee, you want to ide, titfy these as exhibits?.
·
(R0eeived in evidence as Commonwealth Exhibit 3(A) and
3(B) respectively.)

Q. After lifting· the body, was tl1e weigl t of the body permitted to hang on t~e rope •for any period of time before the
rope was cut 1
A. Yes, sir.
Q. Co~ld you describe to th~ Court an jury the results
of' letting his body hang on the rope? I , ean by that any
sounds or any signs that you observed tbe~e.
A. No, sir, no more than it w-as Just sm ended.
Q. I mean was there any ere; king or stretching
p~ge 339 ~ of the rope when you put his wl1ole weig;ht on it?
A._ I couldn ~t say, sir.
Q. But it was, for a minute or a period· f time, permitted
to hang entirely by the rope 7
A. Yes.
Q. Before it was cut. Have you testif ed, Chief, as to
whether there was anv effort to remove thb stool before lifting.· him up Y My impression is that you btd already stated.
A. Yes, sir., I have testified to that.
Q. What was itY
. .
A. vVhen the Coroner arrived and came down to the basement, he tried to pull the stool out, sir, and he asked the officer and I to raise the. body so he could do it.
Q. In other words, he cou1dn 't pull it out Y
A. It wasn ~t pulled out, sir.
Q. Go ahead, Ch_ief, at t~at point and tel1 us what else _happened.
A. Well, I might say there that the bod)r was only clothed
in an undershirt,. shorts, and bedroom sllppers. It was a
wound approx~ately here ('in~cating)-weH, not· in the
temple, between the temple and the hairHne proper; small
sort of a crescent shaped wound, and it Had had a flow of

t

1

1
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blood., apparently from that wound, clown to th.e point of t4e
cehin and off that had formed a streak approximately four
inches wide straight down the front of the body
page 340 ~ to the crotch. It was some splashed blood or
·
spots of blood on the legs, probably up well halfway between the ankle and knee.
Q. Were they large splotches or small splotches or mere
.specks of blood Y
A. They were small, weren't very large, sir..
Q. All right, sir, go ahead.
A. And the bedroom slippers were also spotted with blood
,or specks of blood on them. In the basement, to the right of
the body and approximately six feet or a little over behind,
slightly to the rear and to the right of the body, was this wash
cloth, lying on a little stool, a-I don't know exactly how
high it was, and it apparently had sort of struck this bagit was a bag of potaties sitting' on this stool, and it had strnck
the bag of potato·es and it was not wedged under that but laying under the angle where the bag sets up.
Q.
you look at that wash rag and see if that's the
one you speak of?
A. (Examining article) Yes, sir.
Q. That wash rag is apparently clean and has a consid€rable quantity of blood in one area with other spots of sayI believe it is from a quarter to half a dollar big around, is
that.right?
A. Yes., it is right many spots on it.
Q. In other words, as you look at that, on what area of it
would you say was covered entirely with blood
pag·e 341 } and what area was not? Just roughly spea~ng ·
for the record.
·
A. Move your hand so I can see it.
Q. You take it.
A. I'd say at least a good third of it was covered by blood
solid.
Q. Shall we say from a third to a half of it covered solid
with blood and the other not covered with blood?
A. Yes, sir,. I'll say at least a third of it is covered with
blood solid.
Q. W.ere these holes in ~t at the time you £ound i:t, C:hiefT
A. No, sir.
Q. How were they made 1 Do you know why were they
made?
,
A. I understand they were made at the examinations..
Q. What did you do with this wash rag?

,vm
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.. A .. It was taken by me that night to i,olice· headquarters~
SJ,~:,.

'

.

Q. From there where Y
A. It was sent to the laboratory of the : .. B. I.. in Wasbing-

ten.

·

·

'

Q. Th~se holes then got in. there bet een the. time you
turned it over to the F. B. I. and the time you got it back;. is

that- right 7
A. Yes, sir.

Q.. For ·the purpose of stmpling, talring a
page 342 } ,sample, examining .the blo_od 1.
A. I suppose, sir, I don't k ,ow.
Q. Will you look at these slippers and say whether or not
they are the slippers .he had on?
A. ( Examining articles) Yes, sir.
Q.. Where was there blood on those·Y .
A. Most ~f it at. the time were on the t, or the front part:
i

Gfit~

!

I

.:

Q. Could;.yo!l give us some idea a.~out h,E much there w~re t
· A .. It was right well spattered with h]o d. · I have no idea:.

ml on

how much specks or drops; it was right
ch
it.
Q. How about the bottoms?
. A., I don~t recall. It may have been al. ttle on the bottoms:
of one ..
Q. Does this appe·ar to you on the toe pj:rhups to be blood t
A. Could be, sir, I couldn't say positive.
Q. You don't recall whether or not it Wr& there!
- A. I think it was some blood on one of them,. sir:..
Q. On the bottom of those?
. A. Yes, sirr
Q. But was there any considerable quaI ity of blood on the
bottom of them f
A. No.
page 343 ~ Q., And on the' toes., I believe you have de·
iscribed· tbem as ''specks"¥ I
·A. Yes, sir.
Q. For the sake of-let's- understand ,each other. Draw
me a pictur~ of what you call a speck and ,~hat you call a spot
so perhaps the jury will have some idea oi'. what you are talking about ..
.A. (Witn¢ss does so.) I would call these spots and the
smaller one'1 specks..

r
1

i

Mr. Spencer: Has the jury all seen that f Pass it to the
jury.
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( The article was passed to the jury.)

a

Q. The smaller ones you think of as speck and the larger
one you think of as a spot 1
A. Yes, sir.
Q. On the toes of these shoes, were they the size of the
smaller ones or the larger ones V
A. They were nearer the size of the larger ones, I would
say.
Q. vV ere they any larger than the large ones, any larger
around?
,
A. I couldn't say whether any were larger than that, · or
not, Mr. Spencer. I estimated them approximately that size.
That's as closely as I can get.
Q. Let me ask you this question: Were t~ere
page 34.4 ~ any on there as big around as this (indicating)!
A. I" don't think it was; no, sir.
Q. Then the blood on the tops of these shoes were rather
small drops of blood or less than what a drop of blood would
usually beY
A. Yes, th~y were small specks.
Q. Was there any blood around that ladder on the floorf
A. There was about five small drops of blood or spots oi
blood.
·
Q. Sir?
A. It was approximately five small drops or spots of blood.
Q. Where were they located, with reference to the ladde_r?
A. They were located-in. other words, it would be to the
rig·ht of the ladder near the. foot of the steps.
Q. Suppose we do this, sir. I believe ·you said the steps
were over here like this (indicating) Y
A. Yes, sir.
Q. tTust reverse our directions.
A. Yes, sir.
·
· Q. I'm going to sit on here something like that (indicating·).
Could you tell the jury, with reference--are my feet approximately in the right positionsf
A. Approximately; yes, sir.
Q. Could you tell us about where those drops
page 345 ~ of blood were?
·
A. Over here (indicating) to the rig·ht of the
steps, between there and the leg.
Q. Around here (indicating) Y
A. Yes, sir.
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Q. That would have been back behi!ld w:pere Fra~k S~ith's
arms were hanging. Where were his ar s hangmg 7
·
A. Hanging down by his side.
Q. Would that put those four or fiveA. It would be slightly to the rear of · is right arm; yes,
Sll'.

Q. Were they all?
A. Yes, sir.
Q. Any on the ladder itself1
A. It was some on the top step, sir, rig:~t at this corner of
this (indicating)-in other words, I don't know whether you
call it the first or second step corner; ap arently one small
drop.
Q. All right, sir. Now you had gotten E far as describing
the basement and the wash rag, where you found the wash
rag .. What happened next, what was donr next'
.
A. In the meantime, as I stated, the Coir.·oner was there. I
didn't relate that I called him after exairining the body in
the basement. I immediateh placed a call for
page 346 ~ t.he Coroner·who arrived there. approximately ten
minutes after placing this calli which would make
it somewhere around ten minutes past tenr. · And I called the
Commonwealth's Attorney. And after the Coroner came
down and iiewed the body, I went back upstairs first and
when I got back to the dining room, Mrs. Smith was seated
on a little _projection that protr'udes from the door that g?es
to the attlc •and I asked Officer Rogers, who was standmg·
there, so w~ assisted her into the livin~; room and she set
down or laid down on the couch in the hv~ng room. And at
that time, I! asked her who had been there. And she stated
that she would rather not tell. So I tor her that it was
necessary that we know who had been ther . So she stated-

Mr. Messitik: Just one minute, if Your , onor please. We
object to any conversation between Mrs. S1hith and the officer
as being improper and hearsay.
·
Mr. Spencer: ·we '11 skip it for the time. I thought, if Your
!Ionor pleaseThe Court: What?
Mr. Spencer; I thought, if Your Honor please, we'd ask
the officer to skip that part, what she said. at this time, upon
their objection.
·
1

-

· Q. Now f;ihe was lying on the sofa. You f ouud her by herself, did you, upstairs t
A. Officer Rogers was there, sir.
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Q. Was he standing with her·f .
A. He was standing right in that immediate
vicinity. . I don't know how close.
Q. And you took her in and she laid down ou the sofa in
the living· room 1
A. Yes, si!.
.
Q. Now you said that you called the Coroner and the Commonwealtb·'s Attorney. Did you call the Commonwealth's
Attorney or did the Coroner call the Commonwealth's AtJPage 347}

torney.?

A. I attempted to locat-e the Commonwealth's Attorney
:and, in the meantime, I had gotten the Coroner and the Coroner came· and he called the Commonwealth's Attorney. After
I had been upstairs just a few minutes with Mrs. Smith, why
the Coroner came up and there was some conversation between the two-:. that is the Coroner and Mrs. Smith. And the
Commonwealth's Attorney came and they went to the basement. At that time, the funeral homeQ. Did the Qoinmonwealth 's Attorney get there before you
went to the basement!
A. We had already went to the basement and came back
up.

.

Q. I thought perhaps you had skipped something. When
the Coroner got there, you have spoken of a conversation between the Coroner and Mrs. Smith. Was that before or after
you and the Coroner went downstairs Y
A. I don·'t understand exactly what you mean, Mr. Spen.cer.
Q. Pll put it this way. Did the Coroner stop
page 348 } and talk to Mrs. Smith when he first got there
or did he go to the basement and perform the
cutting· down and all that you have spoken off
A. He went directlv to the basement.
Q. went to the basement?
A. Yes, sir.
Q. Then you and the Coroner came back up Y
A. I came up first and then the Coroner came up.
Q. You catne up before the Coroner came up from downstairs 1
A. Yes, sir; because when he came up then that's when
110 called the Commonwealth's Attorney. And he-the Coroner went in the bedroom and got a shoe and was fitting it-trying to fit it in these tracks that was two bloody tracks in
the kitchen, between the door coming out of the dining room
into the kitchen and the door to the basement. I couldn't

zro
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appreximate the distances but one was ve rY pI.ain and· visible
and the otheT one wasn't as distinct. ~rou ~ouldn.'t see· it
as easily. And he was trying those. 1\11 , in the meantime,.
the· Commonwealth's Attorney came and ~ a went in the. basement and then the body was cut down and he Higg·s' Funeral
Home was called, w.ho caine and remo.vec the body.
Q. Those· footprints, pia~ you t<iJok tc be ~ootprints, orsmears of blood; does this picture portray those pEmts. about.
like they looked to you that night T
page 349 } A. Yes, sir. ·
Q.. They appear to be, as far as this picture is
c~ncerned, ~omething that you can see aU right, particularly
one of them. Y0t1 can see· this: on.e ove-r :' ere pretty plainly,,
can't you ( indicating.) t
A .. Yes, si:r.
,
Q. That's the toe of' a: shoe; is that rig tr
A. It is part of a shoe here·.
Q. This is the pointed one 7 (Indicath g}
A .. Yes .. ~ir.
Q. This is sort of a blunt one Y (Indic tingJ
A. Well, it wasn't as plain. I couldn '1 make the outlines
out as well 'as I could the other one.
Q. Then {he picture shows those· tracks more plainly than
they a ppea~ to the eyes Y
.
·
A. They ~re very plain there, .sir. Thi one is especially.
The plainer one I've spoken of is· just ex ctly like it looked
to me that night.
Q. Is there any blood around there,
of blood
in that kitchen at allY
A. No, sir.
Q. Nothing but those two footprints 1
A. They are the only ones I could see.
Q. Or pa*tial prints?
.
1
A. Yes, sir.
pag·e 350 ~ I Q. Yon didn't see any drops of blood through
therer
:
A. No, sir.
Q. Did you, during the course of the ev,min-g, ·observe that
oorridor or little hallway between the twol bedrooms?
A. Yes, sir.,
Q. At what point did you observe that, after the Coroner
got there, with the Coroner, or·
A. I had ~een it prior to the Coroner coming, but I didn't
make any c~ose examination until after He had been there..
I

•

1,

f
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. A.nd to continue on where I left off, after the body had been
removed, I came upstairs and asked Officer Joseph to take ·
Mrs. Smi-th down to police headquarters and, at that time, ·
·I went in the hall-this door that I have been speaking of
that leads out of the dining room into the hall, faces-it is
on a direct line with the room, the door that goes into the
bathroom. It is a verv short hall between the two bedrooms
and between the door· gofog from ~he dining room into the
hall and the ea-st bedroom, which was Mrs. Smith's bedroom,
were two large pools of blood. And between the pools of
. blood was a hammer, small hammer. The claw or head end
of it was facing west and the hand~e end east. It wasn't directly in the blood but more or less between the two pool~
of blood, and it was small specks of blood all over the baseboards in the hall, the entire length of the hall, and there were
drops of blood roughly resembling a figure "8"
page 351 ~ going into the bathroom. It was blood on the
door going into· Mrs. Smith's bedroom and the
transom,· the bottom of the transom some ;. there was any
number of specks .of blood and one large spot of blood on
the glass, the transom itself, and several smaller ones. There
was several above the gfa.ss transom. It was a good many
specks on the pillow on Mrs. Smith's bed; some on the sheets,
and several specks over beyond the bed on the wall, and one
or two small specks at the foot of the bed in Mrs. Smith's
bedroom. Now this hammer that I removed from in the hall,
that was laying between the two pools of blood, only. had
blood on the lower side. In other words, the side that was
laying on the floor next to the blood. That was picked up,
along with the wash rag, as I stated, and brought to police
headquarters that night and held as evidence.
Q.. Is this the hammer, Mr. Kean, that you speak off
A. Yes, sir, this is the hammer.
(.The wash cloth was received in evidence as Commonwealth Exhibit 4.)
(The bouse slippers were received in evidence as Commonwealth Exhibit 5.)
·
Q. Are you familiar with these pictures (indicating) Y Could
you, with the use of that picture describe where the hammer
was picked up (indicating Exhibit "B ")?
A. Yes, sir. This picture was taken looking east.. This

,1

I
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is Mrs. Smith's bedroom her,~ (indicating). The
page 352 ~ hammer was lying in this pohition (indicating).
In other words, with this e1id of the hammer,
the handle end was in this pool of bloo<~ here (indicating)"
and this on the edge of· this one right her,• (indicating).
Q. Was it lying, as you have indicatec there by motions,
straight up and down the hall? .
A. Pr~ctically straig·ht up and down; ~ es, sir.
Q. And ·jou say that there was no bk od on top of it at
alH
..
A. No, sir.
Q. There ·was blood, of course, onto tl e bottom where it
had been lying in the pool!
A. Yes, sir.
.
Q. Chief, did you take any prec~utions n the way of picki~g· that thing up, that hammer up!
A~ Yes, sir.
(The hammer was received in evidence as Commonwealth
ExhiQit 6.)

A. At the time I picked the hammer ur, I picked it up by
the claws with a handkerchi~f to preser, e any fing·erprints
that might pe on it.
.
Q. What ~id you do furtherY Did you ;vrap it up!
A. lt was· put onQ. I mean other precautions taken. Ar there ·precautions
~aken to preserve :fingerprintil 1
.
page 353 }- A. Yes. It was placed on a piece of newspaper
and kept that way until it w:1s delivered to the
. laboratoi;y.
·
Q. Now, Chief, does this show, tl1is piyture '' B '', with a
fair degree of accuracy, show the locatic~1 of Mrs. Smith's
bed with the location of that hall?
A. Yes, sir.
·
·
Q. I understand you to say that there ·were blood-as you
described-'' specks''. Were they small or large specks 1
A. Small.
Q. Small specks all along these basebc,ards?
A. Yes, sir.
Q. What :about this door-facing of the ,foor?
A. Yes, sir, I stated there wa~ bloo.d on 1tbe doo,r and some
going·-apparently going by the facing 'to the door; some
small -spots.:
Q. Where did they land Y
J

Ralph H. Garner·~· CommonweaUh of Virglnia

2'73

W. J. Kean .
..A... Some of th~m we1·e on the door, sir.
Q. Tho~ that ,vent on by the door, I was asking ·abQut.
A. I testified it was $Ome on th~ bed, sir., on the pillow
:and on the sheet.
Q. I'm sorry if I have offended you. I don't mean to off end you by asking things over the second time. I'm just
-trying to illustrate the matt-er a little bit further. Y~u say
-there were specks of blood oµ the bed, this bed here f

·

A. Yes, sir.

Q. What about the pillow up there!
A.. Yes, sir.
.Q. Do you have the pillow beref
A. It was here; yes, sir..
Q. I believe you said beyond that bed, against that far
wall?
A. Yes, sir.
Q. That would be the east wall, I believe you s~td?
A. Yes, sir.
Q. Chief, is this the pillow o~ :which was fouud-whi<;ili was
found on that bed, shown in the pictureY
A. Yes, sir.
·
Q. Do these specks around here appear to y<>n to be blood t
A. Yes, sir, all of. these (indic~ting).
-

:page 354}

Mr. Spencer: W-e offer this as Cm;nmonwealth )'S Exhibit
No. 7.

(Received in, evidence as Commonwealth Exhibit 7.)

Q. Chief, did you :find any blood outside of that door in
the dining room at alH I'm nqt speaking now of the two
footprints which you described in the kitchen, but I mean
just over that doorsill there into the dining room.
A. It was one drop or spot between the door that comes
i0ut of the baU, where the two large pools of blood are, a~d
betwe~n tbe door that goes into the kitchen, which
J)age 355 } is just a short distance in there.
Q. Just about how far was thaU
.A. Between the two doors T
Q. Yes, sir.
.
:A.. I would say ·approximately not over three feet, I
shou1dn 't think.
·
Q. Does that appear to be a drop of blood which had
dropped on the floor, or specks, or whaU

I

274

Supreme Court. o:t Appears 0if Virginia'.

1V. J .. Keat11•
. A ... It had more the appearance o.f beiµ.g. smeared~
Q~ Being smeared!
A. Yes,, sir.
Q. Chief, did yon make an examinati n 0f the. basement
steps as to the. exact location of the bloo spots Y
A. Yes, sir ..
Q. Drops on those stepst
A. Yes,. sir ..
Q. Do you have a memorandum of tl e ex.a:ct Iocation oi
those?
A~ I do,. sir. .
Q. Will you tell the Court a~d jury, if; ou care to use your·
memorandum, the exact locat10n of the blood spots on thei
steps, and I'd like for you to approxim te the size as you
go.
.
A. I have the steps numbered starting at one. with the top
step going to the bottom.
o.. 1 step was no
page 356 ~ blood. No. 2 step, no blood.
o. 3 ste.p, no blood.
No~ 4 step, .one drop in the center, four inches
:from back-that's the back of the steps, the riser; one drop
ten and a half inches from wall and eigl t and a half inches
from the back of the step. No. 5 step four drops- and a
smear, one and a quarter to four inches i om the back of the
step. Iri other words, this drop and ·t: e smear varied in
inches from one and a quarter hiches .t four inches from
the riser to' the edge of the step, and one : oot from each wall;
approximatelY. in the center of the step . No. 6 step: two
large drops in the center and about tw, and a half inches
from the back. One small drop one-half i ch from edge. Two
small drops to. east of these ·and small 01 e in front of these.
No. 7 step :i five drops about the center a1 d close to the back,
that is, clo~e to the riser. No. 8: one drc p about center and
close to back. One drop seven inches fr m back and eleven
inches from the west wall. No. 9: two! small drops about
center and~ large smear beginning at abput ten inches from
the. east wall and about an inch and a Jalf from back and
extending {he whole width of step. On the landing, at the
foot of the steps, was a gunny sack or, sack. There were
two drops of blood showing on the unde1lside.
Q. That had been turned over, had it, Chief!
A. Yes, sir, evidently.
··
Q. The blood spots were cin the underside of
pag·e 357 ~ thatf
.
· A. Yes, sir, underside.
1

1

1

1'
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Q. From that point on the landing-I understand this
.
gunny sack was on the landing Y
A. Yes, sir.
Q. From the landing out to the ladder, was there any drops
of blood at all?
A. There was one spot of blood.
.
Q. Where was that?
· ,
·
A. I would estimate the distance approximately half way
between the landing and the ladder.
Q. Half way between the ltmcling and the ladder f
..~. Yes, sir.
Q. W11ere would that put it with reference to that bench
there that you found this wash rag on 7 ·
.A. Well, it would be almost opposite that bench.
Q. Almost opposite f
A. Yes, sir.
Q. And that was the only spot all of the way from the
landing over to the stepladder Y
A. The only one I saw; yes, sir.
Q. Were you looking to see if there were any there?
A. I was.
Q. You examined them closely, didn't you Y
A. Yes, sir.
Q. Chief, did you take any other things from
page 358 ~ the house 7 I wish you would enumerate what
you took from the house on subsequent dates for
examinations.
A. The hammer and the wash rag and Frank Smith's-the
slippers, bedroom slippers, two sloe gin bottles, one green
dress, two window shades from the basement, a pair of ·brown
shoes belonging to Mrs. Smith, also Mrs. Smith's bedroom
·
slippers, red apron-that's all, sir.
Q. And they were taken-all of those were taken at one
time?
A. No, sir, the hammer and the wash cloth, the stool, and
the pillow were taken that night.
Q. Taken that nighU
A. Yes, sir.
Q. What did you do with all of those articles Y
A. They were brought to police headquarters and I locked
them up.
Q. Did you take them somewhere later to have them examined?
A. On Friday, the 23rd, I took all of these articles I have
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named to the Federal Bureau of Investi:gatiou in Washington, .to the Technical Laboratory, for e1 mination.
Q. You delivered them yourself to the Technical Laboratory of the F. B. I. Y
A. Yes, sir.
Q. How about these other things that you've
page 359 ~ mentioned, the shades Y
A. The shades were taken t a later date.
Q. Now are these the two sloe gin bottl s you found there,
Chief!
·
A. (Examining articles) Yes, sir.
Q.. ·Where did you find those Y
A. They were found in a trash can or ,garbage can-not a
can but a box, behind the furnace in the basement.
.
Q. Will you look at that and see what : tore it was bought
from or what the date on it is Y
A. February 20.
Q. February 20?
A. Yes, sir.
Q. What's the date on this one (indicn ing) f
A. February 20.
Q. What date did you find theml
A. They were found on the 21st.
Q. Were they full or partially full or mpty'f
A. They were both empty, sir.
I

(The two, bottles were received in evirence as Commonwealth Exhibits 8 and 9, respectively.) [
· Q. Are these the window shades, Chief, that you took from
over the basement windows t
A. (Examining· articles) Yes, sir.
Mr. Spencer: I offer those in evidence.
page 360

~
(Received in evidence as Oommonwealth ExI
. hibit 10.)

Q. Chief, I notice that that pillow was: quite soiled. Was
it in that condition when you took it or did it get that way
from handling Y
A. It's gotten that way from custodv. It wasn't that way
that night.
·
Q. It was ,clean, was iU
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.A. Yes, sir.
Q. Except for the blood spots Y
A.. Yes, sir.
Q. Chief, I want to ask you to look at that door and see
· if you've ever seen it before T
A. (Examining article) Yes, sir..
·Q. Where did it come from f
A. 60 West Willow Street.
;Q. Off of which room at 60 West Willow Street?
A.. That was the door of Mrs. Smith's bedroom.
Q. What are those spots over there (indicating)?
A.. Blood.
Q. These places around, would yon call those, as he has
been using· the term "specks" or "spots" or what!
A. Where they are, I'd call them specks.
Q. You'd call those specks?
A. Yes, sir.
page 361 } Q. How do they compare in size with the ones
along the baseboard T
.A. These like this (indicating) are larger than the average one, I would say, on the baseboard. The baseboard was
:smaller like this (indicating) ; some of them are large.
Q. Were some of them as large as these (indicating)T
A. Yes, sir.
Q. That door seems to have been broken loose there. Was
it in that condition the night you went up there1
A. Yes, sir.
Q. The night of February 20!
A. Yes, sir.
Q. That appeared at the time to have been a fresh break,
A. It looked just about like it does now, to me, sir.
Q. And these spots all up here appear to be blood to you 7
A. Yes, sir.
Q. I mean did they that night!
A. Yes, sir.
Q. vVas there blood above that in-we'll call it-I don't
know much about terms, but would you call that the sill-no,
I doubt if you would.

Mr. Messick: Casing;. door casing, wouldn't it?
Q. Door casing, in the easing above that, was ther.e any
l1lood up there?
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page. 362

f1

A .. If the door was closed, +es, siB,. it would· be
blood'on the bottom of the; ca"ing. there-, and then
the transom, and then above the. transor .
Q.. That 1s to say if the doo,r-if it hac been eloseclA. It would be up _on top of the door ..
Q. There was ·blood!
A. Yes,
Q. Couldl you tell the jury the qmmtii t·
A. It wa$- innumerable- number of smal drops of blood.. I
don't knowi how many there were..
Q. Too ibany to count 1
A. Yes, sir.
Q. Counting the ones up under there
A. Yes, Mr.
Q. And tpen they extended on up to thi transom, yon. say °l
.Pi.. Yes, sir.
.
Q. Did they go any higher than the tr. Esom Y
A. I beli~ve there were three on the g ass to the transom
or one large one and several smaller or es, and then some
above the transom..
Q. Above on the· transom I
.A. The glass, yes, sir ..
:I

1

1

sir. · ·

I

(The doo~ was received in evidence as lommonwealth Exhibit 11..)
page 363
Q. Now, Chief, we have str ggled through the
1matter of introducing exhibifa, will you go ahead
and pick up!, where you left off. I believe: ou had come to the
-point wher~ you sent the ll,ldy down to J olice headquarters.
Just go ahead from that point. I'm S"OI'TY o have interrupted
you so much.
A.. Continued to make an examination of the hous-e and
·.these articl~s which had been exhibited taken out at that
. time. .And returned to the police headciuarters along· with
the Commo:µwealth 's Attorney. And after learning who was
present at the house, I sent Sheriff Callender and Officer
Rogers to Bridg·ewater after Mrs. Towns~ who, in turn, was
brought in ht approximately, I would ·say; one o "clock in the
morning. In the meantime, we had quetttioned Mrs. Smith
and then the same two of:ficers, Sheriff. Citllender and Officer
Rogers, we:i~e sent to Lilly after M~·. Lea¢h, Douglas Leach.
He came in around two o ,.clock in the morntng, approximately,
and they w~re questioned. .A.nd after being questioned until
approximately :five o'clock, they were released and Mrs.
Smith, at that time, was placed in the E\ockingham County
'i

•

r

I

•

!
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jail around six a. m. on Wednesday morning. That would
be the 21st.
.
Q. Now it's been some implication here abou~ some a,utomobile tracks in the driveway, Chief. What is the construction of. the driveway .between the Smith home and the Garber home?
A. It is gravel~ sir.
page 364 ~ Q. Is it gravel held together by any binding
or is it just loose gravelY
A. I think the majority was loose, sir.
Q. Majority logse gravel T
A. Yes, sir .
. Q. About what is ·the size of that driveway?
A. Oh, I'd say twenty feet.
Q. Do you know anything about any tracks or automobile·
tracks in the driveway that night,
.
A. I was told there was some up there and I sent some
officers up there. I, myself, didn't go.
Q. You didn't see them and don't know anything about
them¥
A. No.
Mr. Hoover: If Your Honor please, inasmuch as it ·is the
purpose of putting on these witnesses to take a view, to give
the defense counsel an opportunity to cross examine them
in connection with the house, and I· suggested to l\.fr. Me~sick
that inasmuch as time was sort of running out on us for the
day any:µow that we would desist at this point if they would
agree that be might be called back to testify to other matters.
Mr. Messick: That's perfectly agreeable with us.
Mr. Hoover : We have agreed to release this
page 365 ~ witness for Mr. Messick to cross examine at a
later time on other matter.
Q. Mr. Kean, I wish you would come out before the jury.
Do all of those spots, as shown in the picture (Exhibit "A"),
are they blood spots, do they appear so to be Y ·
A. They appear to be.
Q. There is a similar spotting all of the way around -the
baseboard (indicating)?
.
.A. Yes, sir.
•
Q. I don't know whether I've asked .vou whether some are
higher than· the baseboard 1
"

:1
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It was some; not very mnch.
There wasn't as much as on the b: ·seboard 7
No, sir.
But it. was some upSome :£ew spots. I don't know how many; no, sir.
Were those tracks around there vis ble that nighU
Yes, sir.
Q. You have described this blood here . s running into the
bathroom as a figure '' 8' 'f
A. Yes, sir.
Q. Or resembling a figure "8 ". It loo) s more like that of
a "Y"?
A. It had the app-earance ol a figure " " more than anything I can describe it.
page 866 ~ · Q. How far was th~ blood i side of that bathroom? .
A. I eouldn 't tell you. I measured it 1ut I don't remember.
A.
Q.
A.
Q.
A.
Q.
A.

Mr. Messick: It was either 28 or 32 inc)es.
Mr. Hoover: I think, as well as I recap, it was 29 inches
to this point here at the sill, and the sill iwas 3 inches wide.
Mr. Messick= That would make it 33 i11 hes from the hallway to the bathroom.
A. I measui-·ed it bnt I ·eouldn't state tl e exact distance.
I

Mr. Spen:cer: AU right, gentlemen, tl e witness is with
yon.
·
!

CROSS EXAMINATIO: .
Bv Mr. Messick:

·Q. Chief, :I believe you called the Cor01 er' ov~r the phone
to come up •there, didn't you?
~- 'Yes, sir.
·
Q. Did you also can the Commonwea1tb:1s Attotney?
A. I attemp-ted fo call Pr·im over the phbne and I couldn't
loeate him .. He was later located by the •b'o·rone-r..
Q. 'Then the COl'oner went in th:e nan and used the phone
•
to call him?
A. "Y"es, sir.
'
Q. Yon used the phone· there at Smrth's home when you
:
called the Coroner?
A. "Y"es, sir.
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Q. And had some other (?ffice.r ~lied yoo tlt&re
before yon got thcI'e froni that Sttnth home?
A. I was called. 1 don tt lmow whet~ 1 was called frilm.,
sir. I judge it was from there.
·Q. Who was it~ Mr. Rogers 1
.A. I don't know, 1 didn't take the call
Q. Chief, that telephone is located in the hallway., isil 't iU
A. Yes, sir.
Q. And that telephonE.i is directly above· this latge pool of
blood there, isn't it f
A. Very nearly above; ye~, sir..

:page 367 }

Mr. Messick! ('ro the jury:) See what Pm referting to,
,gentlemen 7 That pool of blood bas the· te1ephdne abo-Ve it.
Q. Now, Chief, a portion of this blood was removed frdtri
this floor in the hall'way thete, wasil 't it, and sent to the
F. B. I.?
A. Yes, ·sir.
Q. That's correct, isn't iU
A. Yes, sir.
Q. Let ~s come dowrt to these basement steps jnst· a minute.
When did you examine those basement ~teps fof bloodf
.. .
A._ It was either the ne# day ot the day follaw1>age 368 ~ ing, I don tt know which it was.
.
Q. You bad been up and dowrt those basEtttte:ttt
steps, hadn't yon1
A. Yes, sir.
.
Q. Other officers had been up and down the basement steps Y
A. t es, sit.
..
. .
.
.
Q. The CoToner had been up and down the ba:sement steps!
A.. Y~s, sir.
.
. . .
Q. When Mr. Smith's body was removed ftom tlie basement, was it taken up the steps or was it taken out of the
"basement?
.A. 'l'aken up the steps) sir.
Q. Up the steps?
A. Yes, sir.
· _ ..
Q. And his body had been remove·d up those steps t
A. Yes, sir.
..
.
.
.
·Q. How many men did it take to take hini out 6f the basement!
A. Either two or three.
·Q. As a ma.fte't of fact, font had i\old of him, weren't there,
~~
.
.
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A., I don~t know ..
Q'•. You told us. that on the first four steps, as you walk
down into the basement, there wasn't anJ blood; is that correct?
..
page 369 ~ A. The first three ..
Q. Started on the fourth t]j t there was blood t
A. Yes1 sir ..
Q. You told us that those blood spots pr drops-we '11 de-·
scribe them as "drops",. wouldn't that be· a better way of
describing them?
A. Some was drops·; one was aJarge s1 ear.
Q. All right. You've told us that they were located about
the center of the steps and back towarc s the back part of
the steps, isn't that correct Y
A. Some were nearer the back and soi e were nearer thefront.
.
Q. The majority, as I gather from you report,. they were
nearer the back; that's correct, i'sn 't itf
A. Oh, I couldn ~t say unless I refer to my notes a minute
to see.
Q. Back towards the rear of the step,, not the front part
of the step. but towards the back part oj the step is wher~
they were located 7
A.,. Somewhere ; yes, sir.
Q. And s9me- of those blood spots had nc even been stepped
in and smeared, although these people had gone up and down ::
officers,· and Coroner, and people carryJ 1g his· body out.
That's correct, isn't iU
A. Yes, sir.
page 370 ~ Q. w·hat is the width of _thh hallway that leads
\down to the basement, sides 01 each side of these
steps here Y
. A. Oh, th~ basement steps are not over thirty inches wide,
I wouldn't think.
Q. Not oter thirty inches wide. I 'II itsk you to tell the
jury if there was any blood along those sidewalls or any blood
smeared on ·those sidewalls Y
·
A. No, sir, not to my knowledg·e ..
Q. You didn't see any T
A. No, sir.
.
Q. You saw the blood specks on that door over there, didn't
yout·
A. Yes, sir.
Q. As you entered the door that leacl from the kitchen to
the basement, were there any specks. on the basement door·Y
!

I

i
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A. No, sir.
Q. There were none on that Y
A. No, sir.
.
Q. And these spots that you've described, except where
they had been stepped in, you would describe them as ''spots''
or '' drops '', wouldn't you 7
A. Yes, sir.
Q. If they weren't smeared by being stepped in. This wash
cloth that was pretty well saturated with blood., that was found
in the basement close-pretty close to where this
page 371 ~ stool was Y
A. I believe I testified approximately six feet,
sir.
Q. Approximately six feet. And I also understood you to
say that from where this wash cloth was laying, that opposite
that there was a large spot of blood?
A. It was a spot of blood; yes, sir.
Q. Now was there any blood on the wall of the kitchen
or the dining room or on any of the furniture that you saw,
sirY
A. No, sir.
Q. Coming to these blood-the blood you say that was on
the pillow. I want the jury to see. You call those "specks",
don't you?
Mr. Messick: I want the jury to see these ( exhibiting
article to the jury.
Q. That pillow was at the head of Mrs. Smith's bed~ wasn't

itf

A. Yes, sir.
Q. Chief, along this baseboa1·d here, you referred to
· '' specks' ' of blood being along there, didn't you ?
A. Yes, sir.
Q. -Those specks of blood. extend back to this second pool
too, don't they?
·
A·. The entire length of the hall on the base-·
page 372 ~ board ; yes, sir.
Q. On both sides?
A. Yes, sir.
.
Q. About what is the height of that baseboard?
A. I don't know, sir, I've never measured. I would estimate it probably not over ten inches.
Q. Well, ten or twelve., somewheres- in t11at neighborhood.
We can measure it up there. Those specks of blood extended-
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up Frank Smith's leg·s for approximatety the same hei~ht,
didn't they, sir?
I
A. He had ~pecks of blood approximate y half-way betwee~
his knee and the bottom of the foot; yes,~ ·r.
Q. And the rest of his body was free cf blood except that
streak that came down across his face, c own across his undershirt; that's correct, isn't itT
A. Yes, sir.
.
Q. Chief, you told us that this blood, t at it extended into
the bathroom. I think we agreed it was ai out 29 or 32 inehes,
or somewheres in that neighborhood. E tended in a figure
"8", drops of blood extended in that athroom approximately 20 or 32 inches along in there T
A. Something like that; yes, sir.
Q. Vl as there a pl~ce where wash clot s were kept in the
bathroom?
A. Over the bath tub, fastened to the wt II, yes, sir.
Q. Did those blood spots e: tend into the bathpage 373 } room far enough for a man t have taken a step
in the bathroom and reach

OVEr and gotten a Wash

ragY
A. On my test' or trying to do it while walking in thereI can better show the jury·
Q. Well., I asked you a si1nple question, if they extended in
there far enough--:1\fr. Spencer: Wait a minute, if You Honor please. I
think t:µe witness is entitled to answer 1 at question in his
own way.
Mr. Messick: He can answer it either' 'ves" or "no" and
make whatever explanation he wants to cf it.. It calls for a
''yes'' or "~10" answer.

A. I'll s~y, "Yes."
Q. Now i:f you want to make ~n expla1~ation of it you are
at liberty to do so.
•

I

Mr. Spencer: I thought you wanted to give him the facts.
Mr. Messick: That's what I'm trying1to do. I say he is
at liberty to make any explanation he wmits to.
·
1

Q. Chief, you've told us that this drivE1way that went into
the Smith home you thought was about twenty f~et wide.
A. That was just a guess. I've never m?asnred it.
Q. I '11 ask y.o~ to look at this picture Hnd see if that isn't
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an accurat.e representation of the driveway that
page 374} leads between the Smith and Garber homesf
·
A. Yes, sir, that's the driveway.
Mr. Messick: We offer this picture in evidence, if Your
Honor please.
Mr. Spencer : . I want an opport1.U1ity to examine these pie·
tures, Mr. Messick.
(Received in evidence as Defendant Exhibit F.)
Mr. J\1:essick: It is the drivewav between the Smith and
Garber home, gentlemen. (The. exhibit was passed to the
jury.)
Mr. Spencer: I'd like for Mr. Messick to state in the record when that picture was taken.
Mr. Hoover: .Approximately..
Mr. Hammer: Taken around about in February.
M:r. Hoover: Of this year?
Mr. Messick: This year; yes, sir.
.
Mr. Hoover: One year after the alleg·ed crime.
Mr. Messick: Well, we've taken them. I don't think
there's been any change in the conditions. You all have had
possession of this home ever since.

Q. Chief, hasn't the Smith home, those premises, been under the possession and control of the Police Department since
the 20th day of February, 1945 f
~- Yes., sir.
Mr. Spencer: Ask him if that driveway has
JJage 375 } been under their possession?

Q. Have you noticed any change in the driveway?
A. No, sir. Two people use it, or two-family driveway
there.
Q. You have not seen any change from that day to this,
have you?
A. No, sir.
Q. As a matter of fact, ·wmow Street hasn't changed hardly
at all since that time, bas it Y
A. Not that I know of; no, sir.
Q. Isn't this a· pretty good picture of Willow Street that
would be looking· south on Willow in this block1

I.

i
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Mr. Spencer: -Now if Your Honor ple:ise, I object to the
introduction of that by this witness. Thi:f is cross examination. He's undertaking to present by th~s witness a set of
pictures which weren't taken by this man nd which we have
had very little opportunity to examine to ee whether or not
there are any differences or distortions i: the photography..
If. he chooses to introduce them, I think , e should have the
opportunity to examine them and see if ere appear to be
any distortions.
Mr. Messick: You are asking that thE _jury be taken up
there to see the conditions now. ·
·
Mr. Spencer: I should thin that the jury can
page 376 ~ see the. conditions without loo ing at pictures.
; Mr. Messick: That's what e are going to do
but we wantithe pictures for them to see h~.
.
.
Mr. Spen~er: I object on the ground that the witness)
own eyes are the best evidence as to the conditions of the
street.
:
Mr. Messi.ck = Didn't yon offer pictur<ls of the inside of
the house they are gqing to seeY
Mr. Spencer: No, you introduced those [Pictures.
Mr. Messick: They were taken by yon iind you introducecl
some and I introduced some.
I
Mr. Spencer: I still stick to the objectron, that inasmuch
as the jury is going up to see tha~ stree ~ and inasmuch as
we don't know the conditions or where th(jy were taken from
what vi&w, the pictures can be distorted. !And we would like
tQ have an opportunity to examine
closely and see
whether or not there are any distortions.
Mr. Hammer: Here are copies and we 11 let you and. Mr.
Hoover look them over to vour heart's con ent.
Mr. Hoover: That's wliat we want.
1

1

therrl

Q. Isn't that a pretty accurate pictureq:of ·wmow Street,
the block in which the.Smith home is locat,?d?

Mr. Spencer: I object to that before we have an opportunity to examine them.
·
page 377 ~ Mr. Messick : Go ahead. Im let you examine
them.
.
:
The Court: Objection is sustained. ··w11en they are offered, then J~,ou can call for them and exa!lllµe tliem.
Mr. Messick : I didn't understand you., ,fudge.
.
Mr. Hammer: We are giving· them an: opportunity right
now, Your Honor, to ~xamine every one of those pictures
j

I
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that they want to examine. They can examine them for an
hour or two hours. '\Ve have no objection as to how long it
takes to look them over.
(A ten minute .recess was taken.)

· Q Chief, I '11 ask you if this is as accurate as it- possibly
~an be made of the picture of Willow Street looking in a southerly direction from Wolfe Street f
A. Yes, sir, that's ·willow Street.
1
•

Mr. Messick:

vVe offer this picture in evidence.

(Received in evidence as Defendant Exhibit G.)
Q. Is this Smith house shown on the northeast, right there,
sir (indicating·)? .
A. Yes, sir.

Mr. Messick: (To the jury)
'\Volfe Street, gentlemen.
·

That's looking south from

Q. Chief, I band you a picture and ask you if that does not
accurately portray ·wmow Street in the block in
page 378 ~ which the Smith home is located, looking north
towards Vl olfe Street 1
A. Yes., sir.
Mr. Messick: :we offer this picture. in evidence as Exhibit
No. H.
(Received in evidence as Defendant Exhibit IL)
Q. Chief, where are t11e street lightet on '\Villo~ Street 7
A. It is one, I believe, located near the corner of '\Volfe
and Willow, and then it is one approximately in the center
of the block, or maybe a little past the center of the block,
going towards West Market .Street from "\Volfe.
Q. Is this an intersecting street there f
A. No, sir, it is a driveway. It is not a through-street that
I know of; no, sir.
Q. It is not a through-street?
· A. No, sir.
Q. About how high are those street lights above tbe ground Y
A. I have no idea, sir.
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Q. ould you take th.is pictur.e here
show. us where
the driveway that leads mto David Rhode~' home 1s?
A. It is approximately at this pole he1 e (indicating), between this pole and this house, I would sa (indicating). In
that shadow. is where I think it.is, sir.
Q.. That's:'· the second pole down on the ast side as shown
in this picture,, Exhibit No. H 1
·
~
page 379 } • A. Yes, sir, the second pole on the rigl1t.
Q. That would be the east s:def
A. Yes., sir.
Q. Chief, :what size man was Frank Sm th f
A. He was appro~imately five feet---b( tween :five-six and
eight inches tall, and weighed about 205.
Q. He was a well-muscled man?
A. Yes, sir, he was pretty well built.
Q. What you would consider a strong, r owerful, man?
A. He would look that; yes, sir.
Q. Chief, you've told us that you took possession of this
home and have had possession of it eve1 since the 20th of
February of 1945. I '11 ask you to tell t] e jury if you and
other officers of the law, in conjunction wi b investigators of
the Federal! Bureau of Investigation, ba, en't made a most
careful, :min;ute., and painstaking investi.g: tion of that hotne
and its contents Y
A. Yes., sir.
Q. Various and sundry articles that we e taken from that
home were sent to the laboratories of the ederal Bureau of
Investigation, were they not, sir?
A... Yes., sir.
·
Q. Fingerprints were taken and the w he le house gone over
carefully for fingerprints, weren't they?
.
A. No, sir.
I
page 380 ~ Q. You said you made a mc!st cnrefn], minute,
and. painstaking investigation of the house and
its contents f
I
A. We di4., hut we didn't search for fing~rprints especially.
Q. You tried to get all of the fingerprin1;s you could t
A. I didn't proc·ess anything ,in the hou~e for fingerprints.
Q. How about the shades and the bottHs and glasses and
things of that kind'
A. I didn't do that, sir.
Q. It was. done, wasn't it f
A. Yes., sir.
Q. It was done by officers of the F. B,: I., wasn't it¥
A. Yes., sir.

t
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Q. "\Vere the ashes in the furnace .examined!
A. The furnace was cleaned out; yes~ sir.
Q. And an examination made of tho~e ashes¥
A. They were cleaned out and spread on the floor...
Q. Were the contents of :Mrs. Smith's bedroom examined?
A. Any more than they only were from observation, that iSo
:the covers ; the bed was not pulled apart, no, sir.
Q. Chief, did you examine around those premises on this
night or the following day for tire marks to indicate any
vehicles that might have been up there!
A. I did not ; no, sir.
page 381} Q. What were the weather conditions on the
night of February 20, 1945Y
A. We had had some rain but, at that particular time, it
was no weather falling, sir.
Q. The ground was, therefore, soft and wet, damp, as a
result of rain or snow~ wasn't iU
·
A. Yes., sir.
.
Q. As a matter af fact, there had been some snow that had
melted, had it not t
A. I believe it had, I wouldn't be positive.
Q.. Do you know Douglas Leach l
A. Yes, sir.
Q. Is it not true that Douglas Leach used to be manager
-0f the tire department of the Sears-Roebuck Company?
A. I don't know, sir..
Q. Do you know whether or not he was experienced in the
tread of tires Y
A. No, sir, I do not.
Q. Did you or any of your officers, or the Sheriff of this
County, or any of his deputies, in conjunction with Leach,
examine the drivewav that went into the Smith home for tire
marks¥
..
A. Some of the officers went up there; yes, sir.
Q. Who were they?
A. I couldn't name them, sir.
page 382 ~ Q. Do yot1 mean to tell the jury that you don't
know the officers that accompanied Leach up
1

there?
~. No, sir., I couldn't state definitely.
Mr. Spencer: If Your Honor please, I wish to interpose
Mr. 'ivfessick has continued here to ask these
officers-and I take it thereby vouching that he had some
evidence ' that these officers, as they
. came to the stand, knew
a11 objection.
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about the tire: marks.. What tire marks. T know nothing exe~pt what Mr. Messick,. to my certain knowledge,. knows1'
namely, this: That he filed an affidavit here,. or offered an.
· affidavit to Your Honor in which this mt Leach named the
officers, and why he should ask this offi er about th~. thing
when he has the name of the officers, I d, n't know, sir. But
unless Mr. Me~sick is. willing to vouch tha he has some proof
or somethi11g that the Chief does know I bout, I don't think
he should be ·permitted to leave the jury or the Court under·
the impression that he does not know t e names of people
who Leach said in his affidavit went up 1 ere.
Mrr Messick: I've got.a right to inquj e of him.
The Court : He can ask the question., can't he?
. Mr.. Spencer~ .I'm not objecting to- hj asking the question but I'm asking· him to vouch that he ha:s information 01:
: prgposes to use what the Chef does know.
page 383 ~ The Court : I say he can a k the question and
you can make inquiry.
Mr.. Spe11;cer: I don't think I understo• d Your Honor.
.
The Court: In other words, you Wal t to know whether
he's speakiµg from information or knowle geT
Mr. Messick: It is the onlv wav I ca, find out on cross:
examination is to ask him, Your Honor.
The Court: That's true, and that's· -~he- question that I
I
said.
·
Mr. Messick: Well, I'm g·oing· to find O'Jtt.
Mr. Spencer: Yon don't need to fine out; yeu already
.

I

know.
Mr. Messick: I don't know as I know Either. That's what
I'm trying to find out..
Mr. Hoover: You have :Mr. Leach's at davit to it.
Mr~ Hammer: Do you admit Mr. Leac 's affidavit in evidence Y
I
Mr. Spence!': I don't, but it I1as the information you want.
I

Q. Chief, you've told us that you made ~ careful, painstaking, and minute examination of this hous(i and contents. I'll
ask you why you didn't examine for tire marks Y
A. This statement with re2'ards to tire marks
page 384 ~ was made on the night of the· occurrence by Mr.
Leach, and I recall at the time telling some bfficers-I don't recall who it was; if I couJd, I would be glad
to state here-to go with Mr. Leach up th,~re. Now I think it
was done; rrm not positive about it.
I
· Q. You mean to tell this jury that wh~n yon instruct an
I
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officer, as a Chief of Police of this city, to do a thing that he
don't report back to you what he's done!
·
A. Well, if he did report back., I don't recall it.
Q. You've forgotten f
A. Yes, sir.
Q. Who were your officers at that time?
A. That were on duty that nighU
Q. Yes, sir.
A. There. was Officer Joseph, Rogers, and Norvelle, and
Sergeant Smith.
Q. Joseph, Norvelle, and Sergeant SmithY
A. And Rogers.
Q. · Chief, I'm asking, as Cllief of Police of this city, for
you to ascertain for me what officer it was that went up there
with Mr. Leach and report that information back to me or
to this Court and jury.
Mr. Spencer: If Your Honor please, I insist that Mr. Messick does not need the Chief and the Chief is not acting under
his direction.
Mr. Messick: I'm asking that that be done.
page 385 ~ He said he sent the officers there and he doesn't
remember whether he came back and reported
back, or not. Now I'm trying to find out, and I'm entitled to
know.
Q. Will you give the first name of the officers that were
there that night, sid
A. Where, Mr. Messick?
Q. At the police ,station when you had Mr. Leach there
and gave instructions for them to examine tire marks.
A. I'll give· you1 the first name of officers that were working that night, sir: Guy V. Rogers, alter M. N orvelle, Wil- · ·
liam B. Smith, Gifford.\\'. Joseph.
*
Q. I '11 ask you to tell the jury if you sent any offirers,
in company with l\Ir. Leach, to go to ,the home of Gilbert
Gaines and examine the tire treads on his car Y
A. I wouldn't sav that I did. not. ·
Q. Did you or did you not?
A. Yes.
Q. Why did you do that Y
.
A. From a statement 1\fr. Leach made.
Q. Wasn't it also because of the fact that tlle tire marks
made by the Gaines car were found in front of the Smith
home?

,v

'I
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A. I couldn't say about that, sir.
1
Q. Wasn't that reported to you by you!r officers 1
A. Not that I recall; no, si .
page 386 ~ Q. What officer did you send to the Gaines home
with Mr. Leach?
.A. I don't know, sir, probably the sa: e ones went both
places. I don't know.
Q. Did he make a r.eport back to you 1
A. I don't know,, sir.
Q. Do you require your officers to ma]n reports in writing
to you of their investigations?
A. Some investigations; yes, sir.
Q. In this investigation, was any r(lpo ·t made in writing
to you by these officers who examined tir« treads 1
A. No, sir.
Q. As Chief of Police of this city and hese officers under
your control, will you kindly find out for ~ who it was that
you sent up there to i:nake this invmitigati n as to tire marks
and let this jury and Court know! Willy< u do that, sir1
A. I suppose-I'll try to find out; do wl at I can, sir.
Q. "\Vas it reported to you that the tire marksMr. Spencer: Wait a minute. I· objec: to that.
Mr. Messick: Anything as Chfef of P,pliceMr. Hoover: Anything that your witne!(s, Mr. Leach might
say, you can't get it in that way.
Q. Was it reported to you by your officE rs who were acting
under your direction and under your cont ol tlmt they found
the tir~ mark.s of the preac~er :~ car who went into
page 387 ~ the Smith driveway that mgh111
A. Not to my knowledge;
sir.
Q. Did th~y report to you that t11ey 1hacl examined the
tread on the preacher's car, who lived ~irectly across the
street?
A. No, sir.
Q. Did you question Mr. Gaines abou1, tire marks either
in the Smith drivewav or in front of the i Smith home?
A. ~o, sir.
·
Q. Did you talk t? the newspaper reporter tlrnt night or
the fallowing day f
A. Which night a1~e yon referring to; 1vfr. Messick?
Q. The night of the 20th of February .or the morning of
the 21st, or 'any time between February 2(\ to Saturday, February 24; between that and the 24th?

ne,
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.A. I probably did; yes., .sir..
·
Q. Did you tell the newspaper repol'ter anything about tire
marks up there?
A. Not to mv knowledge; no, sir.
,Q. Do you recail whether yon did, or not 7
A. I wouldn't say that I did; no, sir..
,Q. Will you say that yo11 didn't?
A. Well, I wouldn't be positive either way..
Q. · You wouldn't be -positive either way Y
A. Whether I did or didn't, no, sir.
Q. Then you know something about tire marks,
page 388} if you don't remember whether yon told him any•
thing.about it? You wouldn"'t be telling him if
you didn't know anything about 10
.
A. I don't know any more than what I stated, Mr. Mes:Sick.
:Mr. Sp-encer: If Your Honor please, I want to interpose
:again to show Your Honor this paper filed in this matter by
this gentleman who says that h~ does not know who the of-

'ficers were.
Q. I'll ask you if the Sheriff-'

I

~

j

Mr. Spencer: Just a minute, Mr. Messick.

Mr. Messick: All right, sir.
IN CHAMBERS.
(Present: The Court, counsel for the respectitre parties,
and the defendant.)
Mr. Spencer: Now,. if Your Honor please, Mr. Messi~k has,
I think repeatedly and unnecessarily, continu~d to ask an
officer-insinuate to this jury, that the officer was withhold·
ing information which he had. He did the same thing with
Mr. Norvelle. I think I canMr. Messick: And l resent that statement that I'm.......
Mr. Spencer: I don't care· what you resent.
Mr. Messick: I resent, and the record -won't show any..
thing of the kind, and you lmow it won't.
Mr. Spencer: All right, sir, the record will
page 389 } show it. He is indirectly seeking, it seents to me;
very obviously, to inject in this case what Speedy
Leach has said because he hasn't brought Speedy Leach here.
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We'd be happy to see him. But Mr.. Meesick does- know, because he filed in this affidavit-this affid,ivit of Leach's, and'
I point out to Your Honor that Mr. Leac says: ''Later on
in the night Sheriff Callender the policen an''-'' Rogers'' is.
marked out; who marked it out, I don' know, but it was
written in there "Rogers"-''took me to the Smith home in
the Sheriff's automobile for the purpose of checking on the
automobile which I had told them ran in o the Smith driveway and backed across the street into t] e driveway on the
opJJosite side of the street". Then he s id: "I had for a
number of years been a tire salesman" * ~ * "for SearsRoepuck.'' He's just PU:tting this testimo y in in the record;:
seeking to do it. Ag·ain he says with '' Sl e~iff Callender and
the policeman' '-again · strikes out "Ro ers "-''had flashlights and an automobile tire track was vi ible'' and so forth~
And he comes on over here, later on agi in, says about this
automobile belonging to Gaines:· "Later n in the night the
officers decided to go to check the tireej on an automobile·
owned by a mf:ln by the name of Gaines.'' Again he says:
''Sheriff Callender took me with him to 1 e Gaines home on
Wolfe Street" * * * "looked at these ti: es and stated that
they had the same tread marks as those ir front of the Smith
home." .A.g·ain he says here that "I was equested to report
[to the police station that mor1 ing at 10 :30 which
· page 390 ~ ~ did and Chief, William J. ] ean and Sergeant
!Everett Martin of the police c epartment took me
to the Smith home. I pointed out to tb se officers' "-now
the officer has said flatly that he didn't gc there. The names
of officers are Sam Callender, Rogers, an Martin.
Now of course be had a right to ask, I· hink, and perhaps
to ask twice, or three times for that m. tter, whether this
officer did go there or take him there. :~ow he's speaking,.
knowing full well that he can't prove anyL,of this, bnt nevertheless to harass the officer, when the oiificer has answered
that he dicJ :not and knew nothing about it.
·
1\fo. Messick: On the eontrary, the oJmcer says that he
has, that he sent the men there, and he doEjsn 't recall whether
· they made the report or·
Mr. Spencer: Did Mr. Leach make thls statement under
cross examination?
:
Mr. Messick: I'm talking about what the officer said. He
said he sent the officer there and "I don't :remember whether
he made the report or not".
. Mr. Spencer: He knows full well this r~an named Martin,
Rogers, and Sheriff Callender went there.
1

1

1
I
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Mr. Messick: I didn't know and Rogers, name was marked
out 'where it was dictated to Mr. Weaver because the man
~1idn't know the name of the officer. Now I've got a right to
ask himpage 391 ~ The Court: You've got ·a rigilt to ask him but
you pt'l.t yourself in the position of establishing
the truth ·or falsity.
Mr. Messick : Yres, sir, and l think if I fii1d out who it was
that he ,vill tell the truth ·about it.
}[r. Hoover: Why don't you ask?
. Mt·. Spmi.cer : Why don't you ask Sam Callender Y
l\fr. :i\fossick: J 'H ask whoever the Chief directed to gd
out there, and it is Lis duty, as Chief of Polic~
:Mr. Hoover: He said he didn't know.
The Court: He said he didn't know.
Mr. Messick : He said ·he would find out. I ~m going to ask
him if he didn't go up there, and I'm going to ask him . as
Chief of Police if a report wasn't made to him, under his
instructions, and if it wasn't why it wasn't.
The Court: If what?
·
Mr-. Messick: If, acting under his instructions, the officers
went thei·e and made a report to him, if a report was made
to him, and if the repott was not made to him, why wash 't
iU Why the officer didn't obey his commands as Chief of
Police, Judge. Perfectly proper c.ross examination. The man
has testified that he sent officers there to examine the tracks.
The Court: He can answer what he was required to do
himself.
Mr. Messick: Or what he required his men to
page 392 ~ do; he's the Chief.
The Court : Suppose they didn't do it T
Mr. Messick: I'm asking if they didn't do it why they
didn't, if he knows.
The Court: Hasn't he answered that f
Mr. Messick: No, sir.
The Court : It seems to me he's been on that some little
bit.
Ivlr. Messick: No, sir; he hasn't answered that, and I'm
tryingeto fi~d outThe Court: He said, "I couldn't say".
Mr. Messick: I'm goina to ask him, in my next qnestion,
if h_e went up there the f ofiowing day and niade an examination himself.
·
Mr. Spencer: Then you are going to tell the jury that
Speedy Leach said that-
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. Mr. Messick: I'm not goiµg to ask )rim anything about
Speedy Leach, and when I ask that quest on you have a right
to object to it, otherwise you· have not.
The Court: You say you are going to a k Kean if he didn't,
and if he didn't why he didn'tY
Mr. Messick: Yes, sir. And I have a perfect right to.
The Court: All right. That's the end of it unlessMr. Messick: Then I'm going to ask him, Judge, why it
was that he didn't get a re ort of it, if he repage 393 ~ quested his men to give a rE ·port.
, The Court: You have alre: dy said that he had

~ot

·

I

•

Mr. Mesfick: I'm asking why they d:dn't give it to him.
The Court: He's already answered 1 at.
Mr. Messick: No, I don't think he's nswered that.
Mr. Ha$ll~r : No, he said he didn't f et it.
Mr. Speµcer: Judge, would you hear me one moment on
this Y Here's the situation, and I think when I remind you
of one or two facts you '11 see the point t O that he's driving
at .. They did not discover or know of th guilt or have ev.en
enough to arrest Ralph Garner until the rst of l\farch. •They
knew nothing whatever of the testimony cf Mrs. Rhodes, that
she had seen a car turn in there. TheJ knew that Leach's
car was parked out front. Now when Lach was brought in
there that morning, Leach undertook to fhrow the suspicion
on somebody else,. suggesting Gaines a a possibility, and
these gentlemen doubtless know-if the don't know we'll
tell them and tell Your Honor on our v ord of honor-that
the police investigated Gaines and they f und he had a complete alibi, that he wasn't even in the to· n of Harrisonburg
that night. Now what Speedy Leach ~ id-they say they
never even talked to Speedy Leach, altl ough he's a bus om
chum, was with Garner all of the time.
· Mr. HaID:mer: .That statement, Your E onor, is not correct
: and I'm tired of Mr. Spencer saying that Leach
page 394 ~: is a "chum" of Garner. LeHch works .one place
and Garner another, and yotl haveMr. Spe~cer: I hope you get tired of 1~at.
Mr. Ham;mer: And you have continua~y injected i~in the
record that:they are friends, and there's not a word of truth. Mr. Spencer: They both worked for Oap Klingstein, and
Leach had a room right there in that bdlding . (indicating),
both working for Klingstein.
Mr. Hammer: Leach worked at Rawley Springs and GarI

I
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ner worked in Harrisonburg. There is not a scintilla of conllection between the two.
Mr. Spencer: This matter of this tire business is something injected in there and they are seeking-Mr. Messick
has gone all of the way through practically reiterating this
by his questions, what Leach has said in that affidavit, which
Your Honor knows, just in the nature of the thing, he can't
back that up. Now he does know-.
Mr. Messick: I can back it up if he'll tell the truth.
:Mr. Spencer: If he wants to call Sam Callender, if he wants
to call Rogers, or Martin, who are named in that affidavit,
that's a11 right because he·'s got good reason to believe; I'll
~ay, that they may have done it and he has every opportunity
:to examine tho~ officers. But why make a play in here before the jury as though the Chief of Police is withholding
information when he's got it right before him T
:pag~ 395 } That's what my point is.
The Court: The only question before the Court
is this: You can ask the question if it is based on informatiou- that you have alone. If it isn't, if you don 1t finally establish the truth, if it is refused_:_well?
Mr. Messick: If Your Honor please, I think that Your
Honor has ruled correctly that I have a right to ask the question that I have been asking and trying to get an answer from
\ ltim. These gentlemen have gone into direct examination as
to all of the investigation that the Chief made and the other
· officers made up there. Now I'm going into the balance of
the investigation that they made that they didn't tell about,
tl1at I've got a rig·ht to bring out before this jury.
Mr. Hammer: Not only tha~ in the Smith case but this
one.

.

The Court: If you have information, not speculation.
Mr. Messick: I have information and it is not ~peculation,
and the Chief has already testified that he had ordered it
douc.
The Court: This witness Y
l\fr. Messick: Yes, sir, he testified that he ordered them
to g·o up there and examine tire tracks.
The Court: Didn't he say why he didn't 1
Mr. Messick: No, he said that he had ordered it. He didn't
·
recall whetl1er it was done, or not. Now I'm trypage 396 } ing to find out who did it. ·
Mr. Hoover: He said he didn't recall who he
~ent.

zgg·
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l\ir. Spencer: He :said he did or sent '.so-meb-ody up there
to look at the tires on that man's car.
Mr. Messick: I've got a perfect right to ask him if he went
11p there the following day and whether , report was made:
to him by the men he sent and if it w2 sn 't made, why it
wasn't made. I have a perfect right at these gentlemen
know it.
The Court: You can ask the question, i s I have. said, and.
then if you :can't get an answer,. that's tl end of it.
Mr.. Messick! .:A.ll right, sir., I '11 do my best to get an answer. I don't want to tak,e too much time but I have a right
to get the infoi;m.ation.
•

i

•

....

( All. parties to the trial returned to tJ~e ~ourtro~m.)
Q. Chief, did you go to the Smith homt il1 company with
Leach or anyone else, to examine the tire · racks in the Smith
/ drivewav or in front of that house Y
.A.. No, sir..
.
·
Q. You have told us that you directed certain officers to
do it but you couldn't recall who they we ·e T
A. That's right, sir.
Q. You've also told us that you direc1 ed certain o_fficers,
to go to Gaines' home. and ex, ·ne the tread on
page 397 } his tires, didn·'t you 1
A. Yes, sir.
Q. Did o~ did not those officers that ye u sent make a re-·
port to you1
A. If they did, I have no knowledge of it whatsoever, sir..
Q. If thej didn't, why didp 't they!
.ll.. I don't know, sir.
.
Q. You told the jury, a little while ago, 1{hat Douglas Leach
was released about five o'clock that mornhng, did you not Y
.A.. 1:es, sir.
i
·Q. I will ask you if he wasn't released under bond in the
sum of $500 as a material witness for the Commonwealtht
A. Not at that time; no, sir.
'
Q. When was it that he g·ave bond in the sum of $500 as
a material witness for the Commonwealth?
A. It was several days later, sir.
Q. You saw Mrs. Smith that night, didlrt youf
A .. Yes, sir..
Q. Was there any blood on the clothing• of Mrs. Smith or
on her bodyf
:
r

1

,
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A. None on her clothing that I observed and on what part
of her body I saw it wasn't, sir.
.
Q. I '11 ask you to tell the jury if it wasn't a
page 398 ~ fact that there was blood on the bottom of her
bedroom shoes and that was the only blood you
·
saw about her person or clothing?
A. Yes, sir.
.
·
.
Q. And that blood was on the bottom of her bedroom shoes,
wasn't it, Chief!
A. Yes, sir.
Q. Chief, you 'ye told us about the thing that you've found
up there in the house and the various and sundry articles
that you 8en1. to the Federal Bureau of Investig·ation, did you
not!
1\.. Ye~, sir.
Q. I '11 ask you to tell the jury if you didn't find there in
that house two notes in the handwriting of Frank Smith 7
A. It was two notes found in the house; yes, sir.
Q. .And those two notes were admitted to be in the handwriting of 1'.,rank Smith, were they not, sir?
A. l couldn't say, sir, whether -they were; or not.
Q. Weren't you present at the trial the last time and when
they were admitted and you admitted in your testimony as
being in the handwriting of Frank Smith?
.
A. I'm no baridwriting expert.
l\fr. Spencer:

That was by agreement.
Mr. Messick: They were in the handwriting of
,
page 399 ~ Fral\k Smith.
Mr. Spencer: Well, it was by agreement.
Mr. Messick: All right, sir, we introduced them before and
we '11 introduce them ag·ain.
Mr. Hoover: All right, they are over there (indicating).
Q. ,vhere was this note f oun<l, Chief¥
.A.. (Examining article) This was found in the wastebasket
· in the west bedroom, or l\fr. Smith's bedroom.
:l\fr. Messick: Do you gentlemen now admit that it was
in Fra..nk Smith's handwriting as it was before 7
Mr. Spencer: Yes, we did all of the time, but the Chief

dicln 't.
Mr. Messick:
him.

·wen,

you introduced them in evidence by
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Q. Will you read that note to the jury11 Wait just a min.
ute. ,;'\7hen was it found 1
A. Several days after, some time afte1, I don't know the
exact date, sir.
Q. .\Vill you read that note to the jury 1
.A. (Reading) '' This is what I come h me to. The one I
love with wet pants and I can't say n thing about it."
·
:M:r. Messick:
please.

,ve offer that note in evid, nee, if Your Honor

(Received in evidence as Defendant E: hibit I.''
p·age 400 ~ · Q. ·where was this note f01~nd 1
A. It was found on the dres:[·er in the west bedroom or Frank Smith's bedroom.
·
Q. ,vhen was that note found?
A. I don't know the exact date, sir, som•~ several days after
February 20.
Mr. Messick: Do you g·entlemen admi that that is likewise in Frank Smith's handwriting?
Mr. Spencer: Yes, sir.
Q.
A.
Q.
A.
Q.
A.

·wm you

read that note to the jury
(Reading) "Git out. I don't care, hat happens.'~
"Git out. I don't care what happe1 s."
Yes, sir.
That'sl, what that note says, doesn't
Yes, Rir.

It?

I

· Mr. Messick: vVe offer th~t. note in eviclence.

,

I

(Received in evidence as Defendant Exhibit J.)
'

f

You gentlemen can see them at any tim~ you care to now,
if you want to.
Mr. Hoover: Pass them around right now.
·
(The two papers were passed to the jmy.)
. Q. Chief, how was Mrs. Smith dressed that nig-ht?
A. Housecoat and pair of bedroom slippers.
Q. And gown, I suppose T
1
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A. I assume so ; yes, sir.
Q. You have told us that the only bloQd that
was about her person that you saw was on the
bottom of these bedroom sh_oes f
A. Yes, ~ir.
Q. Are these the bedroom shoes she had on 1
A. (Examining articles) Yes, sir.
·
J)age 401 }

l\Ir. Messick: Mark them.

They are offered in evidence.

(Received in evidenee as Defendant Exhibit K.}
Q. Chief, of course you saw this home?
A. Yes, sir.
. Q. Nice clean home, wasn't iU
.A.. Exceptionally clean ; yes, sir.
Q. Did you see any broken furniture!
A. No, sir.
Q. Any of the furniture in the kitchen or dining room
broken?
A. No, sir.
Q. Any of the furniture in any of the bedrooms broken Y
A. No, sir.
Q. Any effort to tear that telephone off of the wall t
A. No, sir.
Q. See any marks of any kind in the house-kitchen, bedroom, hall, basement-where furniture had been roughly, or
anything· of that kind, moved abouU
page 402 ·} A. No, sir, no furniture.
Q. Any blood on any of the furniture in the
kitchen or dining room?
A. No, sir.
Q. Any blood on the door that led to the basement or in
hallway, other than what you found on the steps that you've
told us abouU
A. No, sir.
·Q. Any·smearing of the blood on the side of the walls of
that-as you went down to the basement?
A. No, sir.
Q. Any smearing of the blood along the walls in the hallway?
A. No, sir.
Q. The pools of blood were not smeared, were they Y
A. No, sir, any more than the tracks that were apparently
around the edge of one of them, sir.
·
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Q. A number of people had been in andi ont (l)f that hallway
using the phone, hadn't they t
.A.. Yes, sir.
·
·
Q.. See a:hy blood wl1erc any man feU c r wallowed in it at

anr

.

A. No, si:r..
.
Q. The underclothes of Frank Smith ~ ere perfectly clean,,
weren't they?
page 403 } A. Except for the strip of 1: ood down the front
·
of them ; yes, sir.
Q. Was that blood down the· front smE ared t
A. No, sir.
.
Q. Was there any dirt on those u:nde ·clothes to indicate
that Smith had fallen to the floor or bee1 dragged or pulled
any placeY
-A. No, sir, they were very clean.
Q. They were not torn, we.re they t
A. No, sir.
.
Q. Find anay bathrobe ·there with any blood on it of any
. kindf
A. No, sir.
. Q. His body was clean and :fr~e of blo d save and except
where it came down from the wound acre ss his mouth, down
his undershirt, wasn't it?
A. Except what was on his legs, sir.
Q. Yes, where it had specked on his l g·s the same as it
did on the baseboard. . When a man is u 1conscious; docs be
stand up or fall down?
A. I would ass:ume that he would fall
sir..
Q. You've told us that Frank Smith waE a powerful, muscular man, didn't you T
. A. He gave me that impression, yes, sir.
.
Q. Was there any dirt on ~is body f
page 404 ~ . A. No, sir.
.
i

rown,

I
I

The Court: Beg your pardon, but yon '":e asked those questions, most .of them, more than once.
].\fr. Messick: It is the first time I ever asked him whether
tl1ere was any dirt on his body. It's beei1: so long during the
course of the examination that I had forg·otten that I had
previously asked that.
Q. · What time did the Coroner arrive there?
A. A.pproximat.ely ten minutes past ten, sir.
Q. "\Vl1at Hme did you get there!
1
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A.. Approximately ten o'clock
..
Q. Did yqu all fry to preserve conditions th~re so Dr. Byers could see them?
A. Yes, sir.
Q. Dr. Byers did see them, didn't he Y
A. Yes, sir.
·
Q. Tell the jury, if you know, if Dr. Byers later took
Smith's body to the Rockingham Memorial Hospital and examined it by X-ray to determine the extent of any wound
that-he might have and the cause of his death t
A. That's the statement that he made to me; yes, sir.
Q. Chief, coming back, when you left the Smith home that
night, you took Mrs. Smith to the police headquarters with
you¥
· A. No, sir.
page 405 } Q. Who took her?
A. Officer Joseph.
Q. That was done, I s~ppose, under your direction, wasn't
iU
A. Yes, sir.
.
Q. Tell us who came to police, headquarters that night and
what you did from then on until morning.
A. Well, when I came to police headquarters, after sending Mrs. Smith down with Officer Joseph, I came, I believe,
in company with the Commonwealth's Attorney and myself,
possibly Officer Rogers. And, as I have previously testified,
I, at that time, called Sheriff Callender and sent Sheriff Callender and Officer Rogers to Bridgewater after Mrs. Towns.
When they returned with Mrs. Towns, I sent them to Lilly
after Mr. Douglas Leach. They returned with him and, in
the meantime, we had questioned Mrs. Smith and when Mrs.
To-wns came in, we questioned her. The Commonwealth's
Attorney questioned her first, then we both questioned her.
And then we _both questioned _Mr. Leach. And that was wlmt
took plac~e during the night to the next morning.
Q. ·when was it that you sent your o:i:ficers to investigate.
these tire murks tba L nifM?
A. I have no idea what time it was, sir.
Q. And ym1 hHv<~ no idc~a w.ho y()u sent?
A. No, sir.
page 406 ~ Q. And you have no idea whether they made
a report to you, or ·not?
A. No, sir.
·
Q. Did you send Leach with them 1
A. I'm under the impre~sion that Leach went along 'with

'

:1

I
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the~. I wp, uldn 't swear to it either wa);I but I rather think
he did.
Q. vVhy did he go?
A. Because it was on his suggestion tl at they went.
Q. You are acquainted with Mrs. Grice Smith, are you
. noU
A. Yes, sir.
Q. How l_arge a woman is she?
A. She's rather tall but very slender.
(J. Well, give us some idea of her hei1 ·ht.
A; vVell, I would say she's probably fh e feet seven inches
tall and would weigh not over 120 pound , I wouldn't think.
Q. You mean that five feet seven inches with high heels on,
don't you? ·
A. Well, she's rig·ht talL
Q. You think she was as tall as her h1 sband?
A. Yes, sir.
Q. Chief, do you l1ave a radio log as t< the time calls are
:,received at your Police Depa tmenO
page 407 ~ · A. Yes, sir.
Q. Do you have the log for be night of February 20, 1945?
I
A. It will be on file at l1eadquarters; YEf, sir.
Q. Would you obtain that log in order to determine the
time that call was received from the Smi h home?
A. I coul~l obtain it; yes, sir.
Q. I wishj that you would and let us kn w about it, sir.
A. All right, sir.
Q. And at the same time, will you inve~ igate your files .to
determine if any report was made to you by the officers as
to their findings as to tire marks?
A. Yes, sir.
Q. And bring tl1at with you if you can find it.
A. Yes, sir.
I

I

1

1·

I

Mr. Messick: Your witness, gentlemen I
I
I

RE-DIRECT EXAMINATJ;ON.

By l\fr. Spencer:
.
Q. Chief Kean, a good deal was said here about tire marks.
I don't know what tire marks they are talking about, do
you?
A. No, sir, I don't.
Q. ·This driveway, you have sai~, I belie"ie at Mr. Messick's
I

1

I

I
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advocation-this picture shows the location of those two
houses pretty wel~ doesn't it?
pag·e 408} · A. Yes, sir.
Q. Does it show the driveway substantially as
it was back there in February of 194-5?
.A. Yes, sir.
Q. That seems to be all covered-the entire thing covered
with loose gravel 7
.
·
A. Yes, sir.
Q. Would an automobile make any discernible tracks in
:anything like that t
A. Not in gravel-; no, sir.
Q. Do you have any information that-let me ask you this:
When was Mr. Garner arrested?
A. March 1, 1945..
Q. When did you first obtain information which led to
.
his arrest?
A. Approximately two or three days prior to the arrest,
sir.
Q. That would be, I believe, somewhere around a week or
more after the occurrence?
A. Yes, sir.
Q. And a week or more after Mr. Leach had pointed the
:finger, as it were?
,
A. Beg your pardon 1
Q. A week or more after Mr. Leach had pointed the finger
.or sug·gested about a tire mark t
page 409 ~ A. Yes, sir, because· that occurred on the night
of February 20 or of the morning of the 21st, I
don't know which it was.
Q. ]).id you have any information at that time, when Mr.
Leach made this sug·gestion, that that had anything or any
tire mark in that driveway or anywhere near the driveway,
had anything to <lo with this homicide? I'm not speaking of
the time Mr. Leach was under temporary detention.
A. I don't understand the question, Mr. Spencer.
Q: Did you, at that time, have any information that a car
had run into that driveway, run up that driveway and a man
gone in the side of that house just about the time that this
man must have been killed?
A. No, sir.
Q. Did you know anything about Mrs.A. No, sir.
..
Q. -Mrs. Rhodes' testimony at that time?
A. No, sir.
l.
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Q. I'll ask you: It's been referred io !a man by the name
of Gaines; will' you state whether or 1~ot your officer, or
which officer, if any, was assigned to rrd out his whereabouts that :night!
.A. Offic~r Leake·.
Q. Officer Leake f
• i A. Yes, sir ..
page 410 ~ Q..Do you know whether < r not it was established that he was out of thE city that night entirely!

~liw~~

.

Q. Chief !{ean, are you equipped to n~ise fingerprints f
Ji. 1res, s1r.
·
I
Q. You say you did not make any effor·i to raise any fingerprints at this house!
A. No, sir.
·
Q. Will you describe to the jury what i meant by the raising 01· lifting of a fingerprinU
·
A. Well, the methods most generally used, if a print,.
fingerprint~ is visible to the naked eye, · t is usually photog-ra.phed first and then dusted with a sp, cial powder that is
used to raise the ridges of the objects y, u are frying to lift
off. Mterithey are dusted, they are- agai photogTaphed and:
also may be lifted with what is called "Ji ting tape" .. It is a
sticky rubber substance with an isingless surface on it that's
pealed off and it is pressed on the prin1 and then taken off
and you put the isingless over the fron of it to protect it
again. That's the usual methods to lift fl gerprints. ·
Q. On what does it depend whether <r not you will find
:fingerprint~ at a given place?
A. I would say the surface and also th moisture in, ·a per~
] son's hand.
page 411 } Q. D"o people just go arc nd dripping .and
dropping fing·erprints where-v¢r they walk or got

l

.

I

1

I

~fr. Messick: I object to what people i~enerally go around
dmn~
i
Mr. Spencer: You have indicat~d- .
Mr. Messick: Wherever you put your I1ancl down von leave
a fingerprint.
1

-

Q. Is that true?

A. I wo~ld say generally.
Q. That jwherever you put your hand! down you leave a
printf
I

:

r
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Mr. Messick: He says it is true.

A. Generally, you would find some print. I don't know
whether you would be able to lift them, but the oily substance
would be there.
Q. Would you be able to see them with the naked eye,¥
A. No, sir,· not in all cases.
Q. Is there. any known method by which you can examine
a house or considerable territory and ascettain whether or
not there are :fingerprints Y
A. The only meth9d I know of would be to process the entire surface with this powder or look over it and see if you
could distinguish them with the naked eye, and if you didn't
do it with the naked eye, you would have to process it with
the powder.
Q. In other words, you would have to powder
page 412 } the house to see if one or two fingerprints had
been left!
,
A. That would be the only way I would know.
Q. On what kind of surface do you fin~ :fingerprints Y
, A. They are more readily found and easily distinguished
on' glass first, just plain window glass. ·
·
Q. ·what puts the :fingerprints there?
A. The oily substance of the finger. That is, in the ridges
on the end of the fingers that causes them to make the impressions.
Q. Does that v.ary with individuals; do some people have
more oil than others?
A. I've found that in fingerprinting them.
Q. Is there more dampness in some person's fingers than
others?
A. Yes, sir, and some individuals more readily leave prints
than others.
.
Q. Now for instance you think if I put my finger down here
you or the F. B. I. could get one off it?
A. I couldn't. I don't know what thev could do.
Q. Is there any way a fingerprint co11ld be put or remain
on, say for a few hours, a .piece of cloth or porous surface?
A. I've nev~r heard of them being restored or raised on
that; no., sir.
Q. Did yon ever l1ear of them being raised on
page 413 ~ something porous like this if left some four or five
days?
A. "'\VeU, I would say that it might be a possihility to lift
them off of a window shade.
·
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Q. You mean by that immediately or-1
Mr. Mes·sick: Is he a fingerprint expe t 1
Mr. Spen.cer: You undertook to qualif him as such.
.
Mr. Messick: I never did any such f ing.
Mr. Spencer: The inference was thal if there were, he
should have gotten them.
·
Mr. Messick: I said the F. B. I. coulc have gotten them.
They could have been lifted for sixty day[, your expert said.
.

Q. Did you ever know of an ins ta nee of a fingerprint· being
lifted off 9,f a porous surf.ace like this· after several days
have elapsed?
.
.
A. I coul~n 't say that. I have personal]! ; no, sir.
Q. D.id yo. u .take a.ny things ou_ t · of the house for the purpose of trying to find fing·erprints,
A. The 'only thing that I took out to be 1[·ocessed for fingerprints were the ones I sent to the F. B. : . I didn't attempt
to raise any :fingerprints whatsoever myf elf.
Q. ,Vhat did ·you say again, Chief? Yo, probably have already stated but what did you send in for the purpose of ask.
ing them to see if they could ncl it?
page 414 ~ · A. For fing·erprints, sir¥
: Q. Yes, sir.
A. The two g-in bottles, the window sha< e, and the hammer.
Q. Did they find any fing·erprints on an: of them t
A. Not to my knowledge; no, sir.
Q. You got an .official report back from the F. B. I. didn't
vou?
·
., A. Yes, sir.
·
Q. Now it's been sug·gested here by !fr. Messick that you
had the F .. B. I. here in Harrisonburg a:fsisting ·you in this
investigatiot
.
.
I.

Mr. MesEiICk: I obJect, "it's been suggested". That's
what he so testified. He said in conjunct.lon with ·them.
I

I

Q. ,vhat did you mean by that term "iu conjunction'' with
the F. B. I., Mr. Kean?
A. We were assisted by the local F. B. I. agent stationed
here in Harrisonburg.
Q. What was the first time that the 101ml ag·ent went into
that housef
A. I don rt recall the date, sir. It WE,S some days after
February 20.I
I

•
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Q. You· are speaking of Benner J
.A. Yes, sir..
Q. 1'fr. Benner is a :field agent of the F. B.. I. J
})age_ 41.5} A. Yes, sir.
.
·
Q. He '.s not one of the expert.s~ is he 1
A. No, sir~
Mr. Messick: How do you lmow whether he's an expert,
or not. If he's a field agent·
Mr. Spencer: I wish you would address your remarks to
the Coui-t.
Mr. Messick: I object. to your leading the witness and
:suggesting that he's not an ·expert· when he doesn't know
whether he is, or not.
Mr. Spencer: My answer to that, Your Honor, is that:M:r. Messick: I object to the question as being extremely
leading and suggestive. I object as being leading and suggesting-

. Q. I '11 ask you t11is: Do you know whether or not Mr.
Benner is a specialist in either :fingerprints or any other particular field of investigation!
.A. No, sir, I do not.
Q. Did Mr. Benner have anything· to do with the things
you took out of there for the purpose of examination for
£ng·erprints?
.A. No, sir.
Q. State whether or not they had all been taken before
Mr.- Benner went into the place.
page 416 } , A. They had, sir.
.
Mr. Messick: I object as being leading again. .
Mr. Spencer: Does Your Honor underst~nd that question
to be leading?
!fr. Messick: ·well, he just suggested something to the
witness a few minutes ago that the witness _said he didn't
know whether it is rig·ht, or not. He said, '' !fr. Benner is
no expert?" .And he says, "No." And tlien ·he asked him
whether be is, or not, and he said he didn't know.
Mr. Spencer: He said not as he knew of.
l\Ir. :Messick:
Q. Well, do you know whether he is., or not t
A. No, sir, I don't
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Mr. ~essick: Of course, you don't, in sp:lte of Mr.. Sp~ncer's ·
suggestion.
·

Mr.. Spencer:

Q.. Chief, the question I had just und rtaken to ask you
was, I belie:ve, you have already stated tl ere were a number
of days elapsed before Mr. Benner went into that house, is
that correct!
A. Yes, sir.
Q. But you do not know how many f
A. No, sir.
· : Q. Was there any other F.. . I. agent heFe f
pa,ge 417 ~ A. No, sir.
Q. Did Mr. Benner underta1 e to find any fingerprints there Y
A. Not to my knowledge; no, sir.
Q. There has been some reference made to your efforts and
your officers' efforts in this case rela ti g to the furnace.
Tell the Court what you did with the furr ace, relating to the
furn~~

·

.

.A. The ashes were shaken clown in the urnace and it was
cleaned out, that is the grates and all, md spread out on
the floor.
· Q. What ifor f
A. To establish what was in the furnac , if tbe1·e was anything in the ashes we could see.
· Q. Did y(j>u find anywhere on the place a bathrobe belong~
ing to Fran~ Smith or anything· belonging toA. I found, in the west bedroom, wha~, was apparently a
bathrobe or, what looked like wouldI
Q. I'm speaking· of a bathrobe, of one with some warmth.
A. Well, the one I recall wasn't very t1eavy, sir. It was
j
more of a silk material, I would say.
Q. It was a silk material, what is ord'~narily known as a
dressing gown Y
A. Yes, sir.
. Q. You didn ~t :find a bathrohe, the kind of llathpage 418 } robe that a man wears in wint~r, or did you?
!

Mr. Messick: How do vou know what kind of a bathrobe
a man wears in the winter? Is tlfe Chief an expert as to whatkind of a bathrobe a man wears in the wintertime?
Mr. Spencer : I think the ChiefMr. Messick: You can go up and look -~t mine-.Mr. Spencer: I imagine yours are all i;ilk.
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Mr. Messick:. Yes, sir, I got it from you.
Q. Did you find such a bathrobe as is ordinarily worn in
the wintertimeY
·
A. I only found one bathrobe, the one~ have just stated.

Mr. Spencer: I believe that's all.
RE-CROSS EXAMINATION.
By Mr. Messick:
Q. Chief., you told Mr. Spencer you didn't know what tire
marks I was talking about, didn't you T
A; Well, it's been so much about tire mai·ks, I don't know
just what tire marks anybody is referring to.
Q. You don't t I '11 ask you to tell the jury what tire marks
you sent your officers to investigate on the nig;ht of February 20?
A. As I recall it, sir, Mr. Leach stated that while he was
at the Smith home on that night, just as he was
page 419 ~ getting i:eady to leave, he walked back to the din.
ing room to g·et his hat or his cap and he noticed
a car pull up in the front and he remarked: "You are getting company." And at the same time this car-it stopped
and then d:r;ove on off, and he said: .''No, they kept on gping. '~
And then he said just as they were g·oing· out of the house a car
pulled up into the driveway by the Smith house and backed
across the street into the drivew~y and was sitting there with
the headlights burning when he left.
Q. And those were the tire marks that you sent your officers to investigate, didn't you t
A. Yes, sir.
Q. And they made no report to you of their investigation 1
A. If they did, I have no knowledge of it; noj sir.
RE-RE-DIRECT EXAMINATION.
By Mr. Spencer:
Q. You know whose tire marks they were, don't you Y
A. No, sir., I don't.
Q. The ones that backed across and backed down into the
driveway?
A. I could assume whose it was.
Q. Who lived at that place f
A. The Lutheran preacher.

·1
I
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page 420 ~

Q. Reverend Derrick, I belleve; wasn't iH
A. Derrick was his name; +es, sir.

Mr. Spencer:· All right.
RE-RE-CROSS EXAMINA' ION.
By Mr. Messick:
Q. Didn't you ascertain that the Rev(trend Derrick's car
made tire marks and then traced those tir1. marks back across
the street from the Smith driveway into lµs homef
A. No, sir.
l
Q. No report was made to you of that k nd f
A. No, sir.
Q. Did you ask your officers whether OJ not they did their
duty and investigated those marks?
A. I don't recall whether I did or didrtt, Mr. Messick.
Q. Why didn't you?
A. Simply because it's been over a long period of time and
a lot of things have happened.
Q. It wasµ. 't so long a period of time w en you were sending them to investigate f
j
A. No, sir, bµt a lot happened that nigft, sir.
Q. And you completely overlooked it a, d--did they overlook going?
A. I don't know whether they did, or n t, sir.
Mr. Messick: That's all.

RE-RE-RE-DIRECT EXAMI~ ATION.
By Mr. Spencer:
Q. Did you talk to Reverend Derrick afterwards?
A. Reverend Derrick came fa mv office several
page 421 ~ aays later and talked to me. I
•
Q. Did he tell you whethe1: or not it was he
who backed ouU
1

Mr. Hammer: I object to that.
Mr. Spencer: You raised all of this henrsay.
Mr. Hammer: I'll withdraw my objec-tlon.
1

A. He stated that he did.
Q. Reverend Derrick stated that be d:.d drive up in the
I
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driveway and backed right across tl1e street into his own
.driveway 1
A. Yes, sir, he said he did it ev,ery time he came in.
Q. Did you have any further reason to investigate his tire
marks!
A. No, sir4
l\fr. Spencer: All right, that's all

RE-RE-RE-CROSS EXA:M:INATION~

By ]\fr. Messick:
. Q. Did you or did you not find where any other tire marks
:crossed over the tire marks of Reverend Derrick's car that
went into that drivewav?
A. I did not make an investigation about any tire marks~
:Mr. Me·ssick.
Q. You bad your_ officers to do that and I want to know if
you found out whether there were any tire marks
})age 422 } that went across the tire marks made by the Derrick car that went in that driveway?
A. No report was ever made to me regarding them, sir.
Mr. Messick: That's all.
Witness left the stand.
The Court: Let the people get out and get out of tl1e way.
Mr. Ruebush, do you ·want, the first thing in the morning,
to go out to tl1e dwelling 1
Mr. Ruebush: My unclerRtanding was that we have the
view right after his testimony.
Mr. Hoover: Yes, sir.
The Court: Then it is ne.cessarv for me to ascertain how
·
~
we are going to get them out.
Mr. Hoover: There's 14 men there, and the Court is 15,
and Mr. Garner is 16. I believe we said one counsel from each
side, will be 18, and the reporter would be 19. We have to
have the deputies and there will be 25 men to go out there.
I believe t11at the last. time, Your Honor, the Sheriff's force
walked the jury out there and probably will do that again.
It isn't far and they probably woold like to have the exercise.
(The jury indicated their desire to walk.)
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page 423 }

The Court~ Get here at 9 :30. I'll put you in
the hands of the Sheriff again. Don't let anybody
talk to you :about it nor talk about it in your presence..

(The CoUft ,then recessed until 9 :30 Jclock a. m. tomorrow.)
,
·
page 424 ~

THIRD D:A.Y.
Harrisonburg, Virgin~a,. April 17, 1946 ..

(The trial w:as resumed.}
(.The CoJrt., jury, Mr. Hoover for the ,,ommonwealth,. Mr.
Messick for, the defendant, the defendan , and the reporter. thereupon 1;>roceeded to 60 West Willow f treet.)
(Upon arrival at the premises, the folrowing proceedings
were had:)
The Court: Open up and Mr. Kiser au.fl :Mr. Neff will tak&
you and go through. Keep together just as much as possible
and when you go through one room, g·et inlthat room and look
and see what you can make out and then ]~ass to another just
as much as possible. I know, having been in before, that you
can't all be in some of those rooms at on time, but the two

sheriffsDeputy Kiser: Will they be allowed · o discuss anything
in thereY
The Coud: No.
·
(While vi ewing the house, in the basem nt thereof, tl1e following p1·oc:eedings were had:)
,
1

A Juror:: Is that the supposed .place bat it was (indicating) f
·'
,
The Court: You can give that informtJ~ion. He wants to
know if that's the supposed p:!ace where the rope
page 425 ~ was.
. Mr. Hoo!er: Is that .'111 riJht with you 1
M:r. Messick: Yes, sir. I clon 't know·~
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Mr. Hoover: Yes, sir, it is marked. That is it (inclicating). It is marked where the rope was tied to.
A Juror: Just about my height.
( The view was completed and all parties returned to the
courtroom where the ti:ial was resumed at 10 :30 o'clock a. m.)

Mr. Hoover: Your Honor, :we want to make a statement
for the record apart from the jury.
IN CHAMBERS.
(Present: The Court, counsel for the respective parties.,
and the defendant.)

\

Mr. Spencer: If Your Honor please, on y()sterday there
was considerable cross examination of Officer N orvelle and
Chief Kean as to their knowledge of certain automobile tracks
in front of the Smith home, it being by the tenor of the questions indicated that Chief Kean and Norvelle may have known
something about it. And there was a conference yesterday
at which time I showed Your Honor an affidavit which was
filed among the numerous motions here, prelimipage 426 ~ nary motions, an affidavit purporting to be the affidavit of a man by the name of Leach, Douglas
Leach. Now Mr. Messick, among other things, requested that
the names of the officers who were sent up there be given to
him and last night we got in touch with all of the officers that
were on ·dutv and we find as· follows and we'd like to state
it in the record: That the persons who were named-I'll call
their names first: The Sheriff of Rockingham County, Sam
Callender, whose name was in the affidavit and was necessarily known to defense counsel; G. Vv. tToseph, who was not
known to these gentlemen nor to the Commonwealth as having· been up there. The names of Sam Callender, ·William ,J.
Kean, Officei· Rog·ers., and Officer Everette Martin were nam0d
in that affidavit as being persons who knew, and we wish to
advise these gentlemen to the best of our knowledge that
·wmia:m J. Kean has already testified that he did not go up
there, nor did he kno-w anything about it; that Officer Everette
Martin told us that he did not go up there and did not se~ the
tire tracks, nor take any part in the investigation; that Officer Rogers drove the car up there for one of the officers hut
did not get out of the car and that Officer Everette Martin:Mr. Hoover: You'Yc coYered him.
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Mr. Spencer: -that Sheriff Sam Callf?nder did examine
those tracks. and go with Joseph. We wish to read that into
the· record in order that the re<0rd mav show that
pag·e 427 ~ these men's names have b~en 'iven to them and,
as best we know, whether or not they had any
part in the investigation.
. .
Mr. Messick: ·who was it that exmnin d the tracks f
Mr. Hammer: Mr. Callender and Mr. J, seph?
Mr. Spencer: Sheriff Sam Callender r. nd Mr. Joseph on
two separate occasions.
·
Mr. Messick : Did they also examine the tracks of the
Gaines' car and go to the Gaines' l10mc !nd examine those
tire treads ¥
·
Mr. Spencer: I think Sheriff Callender did.
Mr. Hoover: But I don't believe Mr. Jc eph did.
Mr. Spencer: Mr. Joseph, as well as I I call, did not. The
Sheriff, Sam Callender, did.
The Courtf: Well, it is in.
Mr. Spender: Yes, sir.

( All parties to the tria~ returned to th,, courtroom.)
GIFFORD W. JOSEPE,
sworn for the Commonwea:rh,

.

DIRECT EXAMINATIOr.
By Mr. Hoover:
Q. Your name., I believe, is Gifford vV. 1 oseph?
A. Yes, sir.
·
Q. How old are you, l\fr.•Jo eph J
page 428 ~ '. A. About forty-one.
Q. ·what's your occupation, ~lir?
A. I have. been a policeman for the la~~ four· years with
the City of Harrisonburgf
Q. Were you on duty, Officer Joseph, on I the night of Feb·
ruary 20, 1945 ¥
A. Yes, sir, I was.
Q. Did you, on that night, receive a ca] from 60 Willow
Street?
A. I did, sir.
Q. Were you at the desk that actually rccHived the call yourself?
.
· A. Yes, si~·, I was acting desk sergeant tpat night.
Q. What was the. nature of that call, sirf

t
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A. A call came iu from a lady requesting that we send help
:at once to her home., and I asked her her address and she

.gave it to me as 60 ,vmow .Street. I relayed this message to
the police patrol car.
Q. Did the lady seem to be distressed?
.
A. Yes, sir, she did. "\Vl1e11 she gave me the address, I
. had to ask her to repeat it the second time, I couldn't understand it the first.
Q. Have you stated the exact time at which that call came
in, sir, do you know!
A. I don't know to the very minute. It was ap_page 429 ~ proximately nine-forty to nine-forty-five.
Q. What did you do after receiving that call,
.sir?
·
·
A. ·well, I remained there in tl1e office and about-well, ten
minutes, one of the officers called back to headquarte·rs asking· that Chief come np there, that they needed help.
Q. You had already relayed tl)e call, as soon as it came in,
to the police car., is that correct!
A. Yes, sir.
Q. And then some ten minutes later another call came in
from those officers who had gone there in tbe radio car asking for the Chief to come?
A. Yes, sir.
Q. And did you relay that request to the Chien
A. The Chief was in his office at that time and I went across
the hall and told him. And he had his secretary over there
with him. She came over in the office and he and· I went up
there together.
Q. You and Chief Kean went there together T
A. Yes, sir. ·
Q. As nearly as you can, tell us wlrnt time did you· and
Chief Kean go to Willow Street l
A. About ten o'clock when we arrived there, as near as I
could remember.
Q. OffiQer tT oseph, when you got to Willow Street tbat night, \
just what did you do?
page 430} A. We drove up in front of the home and Mr.
Rogers was oi1t there waiting for us.
Q. That's an officer¥
A. Yes, sir, he's the officer that answered the call. And
he directed us to the hasement.
e went in the front way, up
the steps, and on dow11 into the .basement.
Q. Did you see anyone on the fi.r8t floor as you went through
the main part of the house?

,v
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.A. I didn't see anyone ; no, sir.
Q. Did yqu stop upstairs 7
A. No,. weI was going- just about as fa t as a man couk[
walk.
Q. And you went directly to the baseme1 t 1
A. Yes,. sir.
Q.. ·who was in the basement when you 1·ot there!
A. Officer N orvelle was in the basemen· •
Q. Was the body of Frank Smith there¥
A. Yes, sir.
Q. Where was the body of Frank Smitl1 at that time f
A. Well, it. was in the southwest part ot the basement, half'
sitting and half ·suspended; half sitting on a kind of a kitchen
stoool, a cord around his neck., suspended to a cross-piece of
the joist.
Q. Only 9mcer Norve)le was there when you got there?
A. Yes, sir.
page 431 ~ Q. With the body. Who w. s the next penmn
to come, l\fr. Joseph¥
A. You mean·
Q. To the basement.
A. After Chief Kean and myself had went down m the
basement?
Q. Yes, sir.
A. Dr. Byers..
.
Q. Dr. Byers, the Coroner, was the- nm t person to come 1.'
A. Y,es, sir.
·
·
Q. I belieye you have said there thnt the body of Mr. Smith
was half sitting and half suspended. Tyll us just_ a little,
bit more ab:out that. Was any effort m~de to remove tl1e
stool from beneath I1im?
I ·
A. Well, Dr. Byers made a preliminar,y examination and
determined that the man was dead and he kicked that stool
(indicating)-! think t]1at's the one-a :few· times with his
foot. Of course, he didn't budge it; .tliere was too much
weight on it. And he felt the cord and then lie tolct Chief
and I to take a I10ld of Frank Smith and T1ad Officer.. N orvelle
to pull the stool out.
·
Q. ,vbich lside of Mr. Smith did You fake'.hold off
A. The right side.
·
,
Q. By the'arm or what? ·
;
A. Yes, sir, I Irnd l1old of Frank Smith's rig·ht
page 432 } arm and Chief was on his left sjde.
Q. Did yon two gentlemen Uft hhn up there to
some extent Y
1
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,v

A.
en, we held him. N orvelle jerked th~t stool out from
under him and we ·held him, eased him on down and let loose
of him entirely. All of his weig·ht was hanging there on
that cord for a little while and it seemed to me tl1at most of
his weight had been on the stool.
Q. Why do you say that, sir·1
A. Well, the cord stretched a whole lot-you can tell-it
was a round cord and you could tell how it stretched out and
this cross piece between .the joist was creaking or groaning.
I might say it was trembling. I think one of the attorneys
objected to that before but I still think it was actually trembling when all of the weight was actually suspended there.
Q. Just w11en did that occur nowt
A. ,vhen Chief Kean and I let loose, entirely loose of Mr.
Smith.
Q. At that time ·there was considerable additional strain on
the cord!
A. Yes., it appeared to me that about tbe only weight that
was on the rope was-a man who weighed about 200 pounds,
would be his· leaning· weight. That is, if you would sit clowu
and just ]ay forward against a rope, it would he
page 433 ~ about that much on it.
·
Q. Officer ,Joseph, I wish you would, in your
own way, and according to your own recollection .of how Frank
Smith was sitting· on that stool, sit on this one here and indicate to the jury your own recollection of the way that man
was sitting in that stool.
A. ·well, we presume that is the southwest side, facing that
way (indicating). He had one foot up on here (indicating)
and the other one oi1t ]iere (indicating), and the rope was
laying over like this (indicating).
Q. How were his arms and hands?
A. I believe his hands were laying in his lap when I took
u hold of bis right hand. It was a little blood in his right
liand, in his thumb.
Q. Inner portion or outer portion.?
A. Inner portion, right in here (indicating).
Q. Of his right hand?
A. Yes, sir. That's the arn1 that Chief Kean raised to feel
his pulse when he examined Mm, when he first got tl1ere. I
think that his hands wns in his lap, like thii:; (indicating).
Q. Do you remember the position in w11ich the stool was.
that is what part of it. was toward Wi1Iow Street and ·w11at
part of it was toward ·wolfe Street?
A. No, sir, I don't.
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Q. Was Frank Smith's bodJ~ seated on the stool
ac.cording to its lengthwise <tr according to its
,w1dthY
·
A. I think according to its lengthwise. I may be wrong.
Q. In the .manner in which you sat on it a while ago?
A. Yes.
- Q. That's your recollection of iU
A. That's right.
Q. Mr. Joseph, after you and Chi(•f K an had raised the
man up a.nd.his weight had all been on the r.·ope for a moment,
what happened then!
A. Dr. Byers taken a little pen knife otlt of his pocket and
cut the rope in two and we laid Mr. Smith 'tut on the basement
floor.
Q. What else did you observe there in t] e.house that night,
Mr. Joseph f Did you observe any-was ~here any blood on
Frank Smith's person other than what · ou 've outlined on
his hand, on the inside of his right lumd T
A. There was a wound in the riglit sidE of llis heacl where
blood had run out, run down the side of hi: face, a~d on down
the center of his body,, and he had on be< room slippers and
blood was splashed on them and on his a1 Ides. I didn't see
any blood anywhere else. I got just a litU blood 011' my liand
when I took l1old of him to lower him a1ld to raise him up
there. That's all of the blood that I recall
,
Q. What clothing did he have on?
A. He had on men's short and a sleeveless
page 435 ~ \lndershirt, lightweight. ·
Q. Did they have any blood n tbem 1
A. Well, the undershirt had blood dow the front, that's
all, where it \had run from this wound righ stra.ig]1t down the
middle.
,
·
·
Q. How far down did that extend?
A. Right on down to tl1e crotch of his sl1prts.
Q. Was there any blood on the floor or elscwl1ere in the
basement?
A. I don't recall any, sir.
i
Q. Did you observe any blood on tlie u:pstairs pnrt of t.lw
house?
·
A.. When 1 went back up, I was th(~re . just n very short
time. I did observe those two pools of bloo<l in the hall and tl1e
hammer in the l1all. That's all t]1at I ~nw tlrnt nig]1t.
Q. Did you examine that closely orA. No, sir.
Q. Did you go into the bcd1·ooms?
page 434

~
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A .. No, sil·, I didn't go into the bedrooms.
Q. What did you do aft.er you went back upstairs and saw
those pools of blood there, what did vou do then Y
A. Well, Dr. Byers had come on ·upstairs and held a conversation with Mrs. Smith, and after I had been upstairs a
few minutes, Chief Kean told me.to bring Mrs. Smith down to
police headquarters and I left the house.
page 436 } Q. And you brought her down at that time Y
A. Yes, sir.
.
Q. And you were there at police headquarters with her, _had
charge of her there until after the Chief had returned to headquarters?
A. All but a few minutes.
Q. Did you, later, go back to the house 7
A. Yes, sir, I drove back up to the house and Chief Kean
~aw me come in and he said, "Oo back to police headquarters.
You watch Mrs. Smith.'' I didn't get to stay up there at all.
Q. Something has been said here about some tire marks
up there. Did you, at any later time that night, go back to
-willow Street iu connection with anv tire marks 1
A. Yes, sir., I did.
·
Q. When was that, Officer Joseph t
A. About four o'clock in the mor{ling, I think. Officer
Rogers came to me and wanted to go up there. It was my
impression that he, Douglas Leach, and Sheriff Callender had
already been there before this time and that either Leach or
Rogers were not satisfied with what they found up there 1tnd
Mr. Rogers wanted me to go up to see what I could see.
Q. You were still over at the station when that request was
madef
A. Yes, sir.
pag-e 437 } Q. Did you then go with Leach and Officer
Rogers back to Willow Street!
A. Yes, sir, we got in the police car and went back up there
and Leach and myself got out. Mr. Rog·ers didn't get· out
of the car.
Q. Where di<l you stop the car at that time?
A. Well, directly in front of the house; drove on past the
tlriveway a little bit. But I couldn't see any tire marks that
were really plain except the ones made by the Higg·s' vehicle.
l don't. know w11ether it was the ambulance or tl1e hearse that
went up there.
Q. Where were those marks that you saw1
A. They r;tartcd-that driveway is graveled, but there was
~ome snow on t.lie ground and it started at that incline near
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the sidewalk that goes into the front of the· house. Now I
mean~remember that walk runs up and tb~n it turns to go to
the front door. Starting· along about whE ·e t]1is walk turn~
and on back up past the •side door, you co Id plainly see the
wide. tread of this hearse or ambulance of ] iggs.'.
Q• .All the way up to the sid~ or back de r !
A. Yes.
Q. Did you see any other tire marks the e ·?
A. Well, there was none that you. cou]~ identify. TherC'
was all ki.nds of marks there. There· had been several automobiles in that driveway that : ig·ht.
page 438 ~ Q. To your knowledge, wlrn1t automobiles hacI
been in that driveway that nig t, from yom· own
personal knqwledgef
A. Well, ] drove the police car up in tb, chiveway twice.
Q. On what trips were they 1
A. When twe first went there. The No 1 IJolice .car wa~
paFked about ten ,or twelve feet from th t wall there that
skirts the Smith lawn.
Q. That t];ie No. 1 police car it; whiel1 q~cer N orvelle and
Officer Rogei·s went to the scene m response to the first call t
A.. Yes, sii·.
Q. .And'what car wer,c yon driving¥
A. I was driving No. 2 when the Chief and I went and I
parked that .car in between the wall and c r No. l. When I
taken Mrs. Smith down to headquarters, I hacked up into tltcdri~eway in order to turn .around and ~b out into ·willow
Street. Then when I came back np from
station, I drove
on up into the driveway to the walk there that goes into the
front door.
Q. Is that the No. 2 car againT
A. Yes, sir. ·
Q. Is that the time that Chief
you 1·igl1t back 1
A. Yes, sir.
Q. So you drove up into that driveway 1wice thnt nigM r
A. Yes, sir.
page 439 ~ . Q. And yon 've already referred to the ambul.ance or hearse having been up, there. Was there
any other machine in that driveway to yciur definite knowledge f
A. Well, N.rrs. Smith drove l1er car in tHere; sl1e admitted
that. Mr. L~ach was there that evening. A minister ac1·oss
there ]1ad turned around a little bit beforH nine o'clock, and
we have evidence tllat a car went there about1 nin(l o'clock.
·Q .. Did the Coroner go there in his car!
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A. Yes, but I don'tQ. Do you know where he parked his car¥
A. I don't know where he parked his car. You were there
in yours and I dou 't know where you parked yours at.
Q. Did you trace any tracks which you saw there that night
to any machine, any other machine 1
·
A. No, sir.
Q. Did you· find any marks there or track marks which you
attempted to compare with any other machine Y
A. There was no track marks there that was definite enou~h
to compare with any other machine. Remember, it was raining that night and it was all these machines had been in there.
Q. ·When did it rain that night, if you recall Y
·
A. It was raining when we went up there about four o'clock.
Q. About four o'clock f
page 440 ~ A. It had rained earlier in the evening. The
snow was soft and slushy and sloppy all .evening
that night.
Q. Did Mr. Leach., who accompanied you there, point out
any track marks to you there, tire tracks? .
A. Well, he was trying to find some on one side-oil the
rig·bt-hand side of the driveway.
Q. Did he find any?
A. I couldn't identifv anv. It was a kind of a dim outline
of a diamond-shaped tire ~ there, but, as I say, it wasn't
definite enough to really compare with any tire.
Q. When you :finished making that investigation there, did
you return to headquarters or did you go elsewhere in connection "\\rith the tire business?
A. vVe drove on around bv olfe Street and came on back
··
to headquarters.
Q. Did you stop anyvd1ere on "\Volfe 8t1~eetf
A. No, sir.
Q. Came directly to headquarters f
A. No, sir, Mr. Leach suggested stopping· at one place hut
I didn't want to do it. I dicln 't think I liad anything· to stop
for. I didn't have any marks or anything definite.
Q. vVhat place was it tlmt. he wanted to stop at '1
A. Mr. Gaines' resicl'ence over on East Wolfe Street. He,
pointed out the fact that :\fr. Gaines' car was in tlie garage.
Q. Officer .Joseph, were you on. dnty at the desk
page 441 ~ on the following- night, tlie nigl1t of February 21 ?
A. Yes, si 1'.
Q. Do you know Mr. Garuer,. l\Ir. Ralph H. Garner, the defendant here?
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A.. I know him and knew him by sight.
Q. Did you see him on that night~ the ni1p1t of February 21 "?
A. Yes, sir.
I
Q. Where!
A. He came in police headquarters ah01 t a little after nine
o'clock.
Q.
as anyone else in there, other tlii n you, at the time
that he came?
A. I don't think that there was. I don'~ remember anyone else being in there but me.
l
.Q. What was the purpose of his visit, iii you know?
A. He came in and asked me if he co,~ld see Mrs. Grace
Smith
I told him that she was not
the city jail. We
didn't havei anY. facilities to take care of women prisoners;
she was over in the county jail. And l1e sked me who he 'cl
l1ave to see in order to contact Mrs. Smj~h, and I told him
that the Chief of the Police had left Rtrict !orders that no one
was to see Mrs. Smith without either permission from himself
or from the Commonwealth's Attornev.
he stood there
a little bit, as if undecided w] at to do next, and
page, 442 ~ then he said, ~ 'I'm a friend of hers and was just
.
wondering if tl1ere was anytMnoo I could do to help
her.'' With that, he left the station.
Q. Were you behind the counter there t: the station, sir?
A. Yes, sir.
Q. Where was he T
A. He wa.s standing there at the counte, · rigl1t in front of
me. He came in the door and walked strf ight up.
Q. He didµ't come around the counter. ;\las he across the
counter?
A. No, Im stood there at the counter.
Q. Was there any other conversation ·1here at that time
between you and him, other than what you [have related?
A. No, sir~ that's all.
I,
1

,v

and

ail
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Mr. Hoover: Ta.ke that witness.. "-g·cntlerilen
.
.
i

I

GROSS EXAMINATION.
Bv Mr. Messick :
·Q. Mr. Joseph, did you report to the Clief of Police what
vou had dorle in connection with the exitminnt.ion for tire
marks?
'
A. No, I don't tl1ink I did.
Q. You made no report to him?
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.A. No, sir.
Q. Did he inquire of you what you had done!
A. No, sir, I don't recall that he did.
Q. Yon have no recollection of that f
A. No., I don't think that he even knew that I went there.
As I say, I think Sheriff Callender and Officer Rogers was
the ones that I?robabl:V: made a report to him.
Q. At the tnal of this case here in October, you were asked
what you did on that night and you went into detail as to
what you did. Did you tell us anything about having made
.any investigation as to tire marks at.that time!
A. No, sir.
Q. vVhy didn't yon f
A. I didn't-it wasn't brought up.
Q. You w·ere asked what you did and you went into detail
as to'what you did that night, dicln 't you, sirf
A. I don't know. I don't think I went into detail so verv
much. I contend that I didn't find anything.
•
Q. You contend that you clidn 't find anything:!
A. That's correct.
Q. You say that you saw where tracks made by tl1e Higgs
l1earse when it went in there T
A. Yes, sir.
Q. Did you see a.ny tracks of any other large automobile
tha.t went in there?
A. You could see some tracks there but vou couldn't identif"..:
the tire marks.
~
~
pagie 444 }
Q. It was raining?
A. Yes, sir ..
Q, And the ground was soft, wasn't it! 1fi1e snow had
melted?
A. Yes, sir.
Q. That's correct, isn't it, sir?
A. Yes, sir.
Q. Mr. Joseph, don't you know as a matter of fact, that
·vou went over and examined the tread on the tires of the
i)J'eacher's car, in the preacher's driveway, that nig-hU
A. I didn't.
Q. Who did!
A.. I don't know.
Q. Wasn't it done in your presence?
A. Yes, sir.
Q. Didn't you trace where the car of· the preac}:ier had
turned around in that driveway and hacknd acroi;:;s the street
mid into his driveway!
·
page 443 }
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A. No, sir, I didn'tr
Q. YOU dicbJ. 't f
A. No, sir..
Q.. YOU d~dn 'it d8' t1m t f
A .. No, sir, I didn't.
Q. Did a~yone that night examine the tllead on the Gaines.'
carY
·
·
page .445 ~ • A. I don't know, Mr. :Messick; I d1dn't.
Q. You went up there to :m[ke this investigation and you didn't do that¥
·
A. No, sir.
. .
Q. Did you examine tlte tread mark~ n · the ambulancetruck7
· A. No, sir.
Q.. What was it that came up about the t~aines' cad
·
A. Well, I think Mr .. Leach told us that Mr. Gaines and
Mrs.. Smith :were seeing something of eaclJI other.
Q. Let's see,, didn't Mr. Leach point cut to yon the tire
marks there in front of the house and ·~ell you that from
his experie:qce in handling of tires, as U:.· anager of the tire,
department of the Seats-Roebuck Co:mpaTI r, that it looked to
him as if th9se marks were made by a tir<: on the car, Gaines
automobile Yi
A. I don't think he went that far in OU£" preseuce.
Q. You don't think he went that far. .Just 110w far did
he got
.
.
·
A. He pointed. out to a tire mark tlierc ,p1d .-iaid that it ~p..:
peared to be a diamond tread and T coulcl:r 't agree with him.
Q. You couldn't agree with him.¥
A. No, sir.
Q. But although you were sent there t.o .investigate aml
.
you passed right by the GainQr honHe, you didn't
page 446 ~ even go to cheek iU
A. No, sir.
Q. Who checked it t
A. I don't know.
Q. Mr. Joseph, I'll ask yon fo tell tI1iH jnnr if yon uave
not been colivicted of a felo·ny in tl1e United Stutes District
Court for the Western District of Virginie:;!
A. Thank yon, Mr. Messick. I didn '1.. know you would
stoop that low. .
1

l·

1

1

•

1

1

•

. Mr~ 1\J:ess.ick.: I· ask Yb~n· Hono't to irtHfrnet. tlie jury to
disregard· his remarks. It JS a perfectly pi·opl\1· ,,nestion and
made so by statute and Your Honor knows it.
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Tbe Court: Yes. Disreg·ard the witness'A. Yes, sir, I was up before the Federal Court about twenty
years ago and J olm Paul-inasmuch as there wasn't any
money lost by anyone on a mail route, .Judge Paul was asked
at that· time to put me on probation.
Mr. Messick: ~T ust a miriute, if Your Honor pleaseMr. Hammer: That calls for a ''yes" or ''no" answer.
The Court: He's entitled to·explain.
Mr. Messick: Yes, sir, he can explain after he answers my
,
question.
page 447. ~ The Court.: The question was asked on simpleMr. Hammer: He's never auswerecl that question. Then any explanation that he wants to g·ive--Tlrn \Vitness: I told them tbat I was pnt on probationMr. Hoover: Your Honor, if it plea He tlie Court~rhe ·witness: · -twenty years ago.
Mr. Hoover: I tliink the Commonwenltli i8 entitled to have
·1 he Court to explnin to the jury that such question and answer
can only be com;idered for the. purpoHe of credihili ty of the
witness and for no other purpose whatsoever.
The \Vitness: l\Ir. ·Messick, come up a little closer., maybe.
.Mr. Hoover: He's entitled to be told that.
The "\Vitness: -maybe you can find something nearer than.

that.
The Court: Tlmt 's true. It isn't a question of guilt or
anything, except to affcet his credibility as a witneigs.
:i\Ir. Hoover: That's tl1e only purpose.
Mr. Spencer: I take it, Your Honor, further, that he might
make any ()xplanation that lw chooses to make¥
pnge 448 ~ The Court: "\Ve've agreed to that. ~rhe Conrt
stated that n while ago, that he l1as a right to
explain.

Q. I '11 ask :mu, 1\fr. ,J oscphMr. S1Jei1cer: "\V nit n minute, l\fr. 1\fc:;;~ick. As I understood, 1\fr. Joseph undertook to explain to th<.'\ jury exac.tI~~
what he was convicted of aud the circum~tanrN,, and the Oonrt
ruled that he was cntit:lPd to do so. "l\f r ..Josep]1, lmve you
said what you chose t.o say to the jury?
The ·witness: I tllink I would ratlwr mnke a little fulle1·
explanation.
·
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Mr. Spencer: You are entitled to tell the jury exactly the
circumstances under which you were convicted.

A. I was a rural mail carrier out of here and I picked up
two checks and I did not cash those checks when I should
have. I left them in my mail pouch for about three months.
vVell, according to the Federal law., that was just the same as
if I had stolen that money. And one of these patrons made a
complaint and I was taken into the Federal Court, but not one
man appeared there that said that I had ever taken one penny
from them. And I was put on five yours probation.
Q. I'll ask you, Mr. Joseph, if yon didn't plead guilty to
the charge of misappropriating postal funds in the Federal
Court and was placed on probation 01· else sentenced 1
A. ·when I didn't cash tlie checks, I rnisappropage 449 ~ priated them, sir. Mr. Hammer, your contemporary there, his father-- it's enough to make
him raise up in his grave, the way he fought for me, that you
would come, along at this age and pr~tMr. Hammer: If Your Honor please, I resent the remarks
from this witness and I'm going to aRk you to fine him for contempt or confine his answer to Mr. :M(lssick'sThe Court: How is that?
Mr. Hammer: I resent the remarks of this witness toward
me and I'm !asking that you fine him for contempt..
· The Court: There's an excuse.
Mr. Hammer: It mig·ht be so, but it's no rig·ht for Mr .
•Josepl1 to take out facts of-my father ap;ainst him.
The Witness: He tr<?ated me right.
Mr. Messick: If Your Honor please. I certainly object to.
the comments of the witness as being wholly improper and
I ask the Coµrt to instruct the jury to disregard tlwrn.
The Court: I do.
Mr. Messick: The only reason I asked this man this question is because His Honor knows., aud everyone--the other
· attorneys know, that when a man has been conpag·c 450 ~ victed of a felony that that i~ admissib1c as affecting his credibility as a witness.
l\fr. Hoover: That's right.
Mr. Messi~k: And it is my duty to f-:O do it and I do not
care to be criticised by the witness for hnving- so done.
The Court': Pass on, g·entlemen.
Mr. Messick: As I understand, Yom· Honor instructs the
jury to disregard his remarks.
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The Court: I have; twice.
Mr. Messick: Of course, Your Honor understands that I
l1ave no desire to embarrass anyone at any time, but:Mr. Hoover: The matter is closed, l\ir. Messick.
)fr. Messick: --but what my duties are as an attorney, I
have to fulfill them, sir, and that's the reason I asked it.
The Court: Go. on.

Q. Do you know, Officer .Joseph, wl1ether or not any other
offioor·
Mr. Spencer: If Your Honor please, I wish to here· object to this continuation of harassing these office-rs when we
liave furnished Mr. Messick, and Mr. Messick already has,
the names of all except this one officer who knew anything
about these tracks and we presented it to him this
page 451 ~ morning.
Mr. Messick : Furnished them to me the first
time this morning.
Mr. Spencer: Yes, sir, furnisl1ed them and you liad them
.all of the time.
:\fr. Messick: lt.,nrnished them to me for the first ·time
this morning and I never knew anrthiug about it until this
-0t her case was tried.
:Mr. Spencer: If Your Honor please, we furnished one
name in addition to what !\fr. Messick alreadv had and that
was this officer and he has no right to continue to harass this
-0fficer as to whether he knows-anybody knows anything
about it.
Mr. Messick: I'm not h'ving· to harass the officer. I'm
asking him a very simple question if he knows any other officer that went up there.
The Court: Let him nnswer the question.
Q. Now, Mr .•Toseph, do you know of any otber officer, than
the ones that you have named, that either investig·ated the
tire marks in the Smith driveway, in front of the Smith ho:rµe,
or at the Gaines' home"?
A. I'm under the im1)ressio11 that they did but I dou 't know
definitely.
Q. You don't know definitely?
A. No, when Officer Rogers came to me, I
})age 452 ~ gained the impression there somewhere that he
liad alreadv been in there and was not satisfied
mid just wanted me to °go up there and look it over too.
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Q.. You've told us that on the inside of Mr. Smith's right
hand there was blood. ·
A. Now the l>lood was just a little blood right here in thii
space between the thumb and forefinger (indicating).
Q.. Could that blood have come from holding a wash rag· to
a wom1df

A. I don't know. I think it was--his lmnd was lying iit
his lap. There wasn't any on the fingers; it was all right
back here in one spot. ,v11en I took a hold of his hand, I run
my hand right into his right band to hold it.
Q. And you came in contact with blood in his hand'!
A. Right here at this one spot.
Q. As a matter of fact., weren't his l1a11ds hanging down
beside of h~m like that (indicating) instea~ of laying over
mhislapY

!

A. I don't know. I'm sure that Chief K~nn raiscd his hancl
from his lap when w0 went there.
·
Q. When .pe raised it from bis lap, wlrnt did he do with it f .
A. He taken it over about tliat position (indicatiJ1g) nnd
:felt to see i~ he had any pulse and let it ease on down.
Q. Who put his hand in his lap; did you see
page 45~ ~ anybody put l1is hand in his lap 1
A. No, sir.
Q. Did you see anyone put lliR hand in his lap?
A. No.
Q. Officer. N orvellc got there, I think the evidence is, tlta t
his hands were hanging to his side; so was the Chief's. Who
1mt his hand in his lap, if you took it out of his lap 1
A. I didn't say that I took it ont of his lap and 1 don't
know what Officer Norvelle has testified to or Chief Kean.
Q. I understood you to say that his hands were in his hip
and you ran yom- hand in like tl1at (indicating) and lifted
it upf
A. I said when we went there, Chief Kean raised liis hand
from llis lap to see if he had any pulse mid let it fall to the
side, that la.ter I took hold of his rig-ht lwnd when we lifted
his body from the stool.
·
Q. Perhaps I was mistaken, sir. f wouldn't do anything
in any way to try and misquote you. l\f r. ,J ose11h, you vnn-e in
that basemept, of course? That's ·correct, isn't it?
A. Yes, s~r.
Q. You s~w tl1e support to :which the rope wns tied, didn't
yon!

;

A. Yes, sb'.
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Q. You saw the size man that Frank Smi_th was, didn't
·
you?
pag·e 454 ~ A. Yes., sir.
Q. How many men were there that carried him
out of the basement 1
·
A. I don't know, I wasn't there.
Mr. :Messic: That map hasn't been introduced 1
Mr. Spencer: It was stipulated that it should be used.
::M:1. Messick: Just mark that, Lee, ,as ai1 exhibit through
stipu]n ti on of counsel.

(Received in evidence by stipulation as Exhibit ';House".)
lVIr. Spencer: I take it, Mr. Messick, that it was also stipulated that those measurements are correct l
Mr. Messick: We agree that those measurements are measurements of the house in various places.

Q. .A.eeordiug to this, by actual measurement, the heigl1t
of the floor to the joist, where tlie rope was tied, was six feet . ten and a half inches. A man of the height of Frank Smith
could not have reached that joist to liave tied that rope standillg on 1he floor of the basement, could he ·t
A. 1 cl01J ~1 know.
(J. \V ell, if he was between five feet six or eig·ht inches in
height, and the joist is six feet ten and a lmlf inches from the
floor, it would have been necessary for him to
page 455 ~ l1ave stood on something in order to have tied
that .rope to the joist, woulcln 't it?
A. I don't know about that. I ,vould think so., hut I can't
sav "vos" or "no".
Q. He was the height of just about that gentleman rigl1t
there, wasn't he; the third from the left on tl1i:;; side ·1 \Vould
)·ou mind standing up, sir l
(A ;iurymaU" stood.)

Q. You say he was six feet ten ?
Q. I said he was between £ye feetA. No, the height of it from the floor.
Q. Six feet ten and a half inches.
A. I don't lmow whether you cnn rc:wh that l1ig:h, or not.
I believe a man could almost reaeh tliat high.
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Q. But he could have reached it a whole lot better with a
couldn't he, by getting up on a stepladder 1
A. Yes, sir, it would put him up on a stepladder.
Q. A man Ralph Garner's size, six feet foul' inches would
have reached it without difficultv?
A. It would have almost have been on the level with his
head.
~ tcpladder,

M:r. :Messick: Stand aside, sir.
I

RE-DIRECT EXAMINATION.
· Bv Mr. Hoover:
·
. Q. M:r. ,T oseph, when wai-; the first time you ever
page 456 ~ told the. Commonwealth's Attorney about yom
;visit out there about four o'clock on the morning
of the 20th when you went io look about the tire murks f
A. Yesterday evening over there I said something· to either
you or Mr. Spencer.
Q. After the testimony here ycstel'day?
A. Yes, s1,r.
Mr. Hoover: Stand aside, sir.
·witness left the stand.

F. L. BYERS,
sworn for the Commonwealth.
DIRECT EXAMINATION.
By Mr. Hoover:
·Q. You a1~e Dr. F. L. Byers l
A. Yes, sir.
Q. How old are you, Doctor?
A. Let me figure-forty-one.
Q. You live in Harrisonburg'?
A. That'si right.
Q. I believe you have lived here all of ,~our life?
A. Thatts right.
.,
Q. How long have you been practicing- medicine, Doctor Y
A. Here?
page 457} Q. No.
A. Since 1929.
Q. How long in Harrisonburg?
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/

A~ It ·will be fourteen or fifteen years this September~ I
don't know-fifteen, I reckon. F'ifteen yea:rs the first of September; fourteen and a half ye.ars..
Q. Where did you do your work,. Doctor, preparatory to.
becoming a doctoil"?
A. University of Virginia. .
Q. You received your medical degree there, your M. D~
degTee at the University of Virginia f
A. Yes, sir.
'
Q. Doctor, I believe you have likewise been the Coroner
of Rockingham County for a number of years t
A. About thirteen-between thirteen and fourteen years.
Q. Doctor, on the night of February 20, 1945, did you reeeive a call to go to 60 Willow StreeU
A. I did.
Q. From whom did you receive the call, Doctor1
A. Chief Kean.
Q. Did you go at once!
A. Yes, sir.
Q. Do you know what the time was, Doctor?
A. I think it was about ten o'clock when I arrived there.
About ten minutes ·of ten when I received the call.
page 458 } Q. ·Did Chief Ke.au reach you at your office?
A. That's right.
Q. And you went promptly"/
A. Yes, sir.
Q. You went alone1
A. Yes, sir.
Q. In your car, sid
A. Yes, sir.
Q. Do you recall where you stopped yom car or. parked
your car when you got there
A. Somewhere in front of the house facing north.
Q. You went out ,vest Market 't
A. Yes, sir.
Q. And turned north on ·willow Street, did you Z
A. That's rig-lit.
Q. And stopped in front of the Smith house beaded north T
A. That's right.
Q. I suppose it goes without saying that you pulled off of
the hard-surfaced portion of the road before you parked Y ,
A. Yes, sir.
Q. Doctor, who did you see there when you first arrived 7
A. I w·as admitted at the door by one of the officers.
6
/
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Q. Do you recall which one,. sir 1
A. I think it was Norvelle.
Q. What did you do then f
·
. page 459 } A. They lead me around, or showed me around,
to the little hallway. ,vhen I got back to the .
dining room, I'll say, I met the other office1·s: Kean was
there and I think Joseph.
Q. Was anyone else there in the dining 1·oom ?.
A. No.
Q. Where did you g·o from there?
A. They -showed me the blood spots and we went from
Uiere to the basement.
Q.. ,fn~t cl moinent. When you say they ~bowed you 111·!'
l>lood spots; what blood spots are you referrihg to 1
A. The pools of blood in the hallway befo,een the bedroom
hi front of the bathroom.
Q. All right, did you remain there any time ?
A. No, not to amount to anything at all, just merely glancecl
at that and went on to the basement where Officer Roger~
and the body was.
.
Q. Did y~u even stop at the pool of blood you referred to,.
do you know f
·
A. I don rt remember whether I did going- down, or not.
vV e came b~ck later.
Q. We'll g·et to that just a little bit later on. So you passed
that and went on to the basement·?
A. That's right.
Q. Tell t};le jury what you found there in the basement.
A. Found the body o.f Frank Smith suspended
page 460 } by a rope. He was dead mi.d we cut the rope.
Q. vVas his en the weight suspended b~.,. that
.rope, Doctor 1
A. He was J)artly sitting on the edge of a stool (indicating).·
Q. Does this look to you like the stool (indicating)!
A. Yes, S:ir.
Q. Suppose you indicate there and show the .im·y, as best
you can, the manner in which Frank Smith was sitting on
the stool, sir.
·
A. I don't remember whether I can get it exactly right, or
not.
Q.. Do you recall which way he was facing?
·

I
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A. I think the stops were this way and he was facing this
way (indicating).
Q. Facing this way (indicating) l
A. He was facing south; yes.
Q. Facing south?
_
A. Yes, and the wall was here, the stepladder was in this
position, and he was on this edge of the ladder or on this
edge-on this edge of the ladder (indicating). The rope was
suspended tight in the back in this position (indicating).
Q. Where was the rope tied, Doctor1
A. The· rope was tied behind.
Q. You are indicating almost back from the center line?
.
A. Yes, sir.
.
·
page 461 ~ Q. Almo8t straig-l1t from the back of the
middleA. Yes, sir.
Q. Do you recall how that rope was tied?
A. Well, it was a double · rope, or the l'Ope was doubled
andQ. What sort of a knot did .it have, do you recall Y
A. I recall wbat it looked like but I dou 't know whether I
can tell you what kind Qf a knot it was.
Q. Do you know how many knots it was tied in¥ How many
knots were tied; how· many times it was tied?
A. No, I do not.
Q. Was there more than one knot 1
A. If I had a string, I can show you my idea of the way
it Wa8.
Q. All rig·ht. Does this look like the rope itself 1
A. Yes, sir.
Q. All right, sir, let's have a demonstration then of your
recollection of how that was tied.
A. Tied that way (indicating-) and this other one up arouncl.
There was space enough here (indicating) that I could pd
my hand under the rope.
·
Q. You mean directly in the backf
A. Yes, sir.
Q. Put your hand in between the hack of hi~ neck and the
rope?
l)(·t!l'e
4
..
6·~
L
'·'
- ( A . Yes ' ,.,c,1· 1·.
Q. Do yon recall whether or uot it was a slip
knot?
A. l\Iy idea is that it wns n lot like thnt but I dicln 't examine it carefully. We simply cut the rope-I think I cut
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the rope. Sevei·al other men took l10ld of him and laid him
back on the: floor.
.
Q. Before you cut that rope, Doctor, do you recall whether
or not you 1,1ade any effort, or anybody else made any effort,
to remove the stool from beneath his person before the rope
was cut?
· A.· Yes, we noticed that there was a lot of weight on that
stool because when we went to cut the rope, somebody else
was going to move the stool out and somebody else was going to grab him, seef And as they went to gTab him, we
found there was a lot of weight on that stool.
Q. Did you, yourself, try to remove the stool·?
A. I think I did. I just can't recall positively on that.
Q. Then you had some of the offieers to ense him up, is
that correct°?
A. Yes, sir.
Q. Doctor, describe the injury 01· injuries which showed
themselves pn his person.
A. I had these exact measurements but I don't recall them,
but just about an inch and a half from the corner
page 463 ~ of this eye (indicating), right in the te~ple reg'ion, was a half-moon shaped wound from which
lie had bled profusely. There was an ahrasion, a scratch,
right across the bridg·e of his nose, down this way on his
face (indicating). There was a little blue spot rig·ht here
in his chest and I believe there waH a little abrasion right
above this eye (indicating); just a scratch.
Q. What l1ad been the course of that bleeding from this
wound here lin the rigM temple, which you say had bled profuselv1
A. ··n was right straight down his face (indicating), rig·ht
down the side of his face, right down liis body this way (indicating).
Q. Follow~d a definite course, did it f
A. Yes, sir.
Q. And about here (indicating) it struck hiR underclothiugf
A. That's rig-lit.
Q. And tqen followed a straigl1t course down his underwear to the crotch 1
A.. Yes, sir.
Q. Diel you determine, Doctor, as soon HR you arrived
tlrnre, that l\:Ir. Smith was dead?
A. Yes, si~·.
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Q. Did you make any other observations there
:page 464 } in the basement f
A. Not that I recall.
Q. Did you notice whether. there was any blood around
over the basement at any pomts 1
A. Yes, there was a bloody rag as you come down the steps
to the right, laying on a shovel, right near where or close
to where he was hanging. There was some blood spots on
a eouple of the steps. I don't remember whether they were
the first couple or last couple steps, but there was some blood
spots.
·
Q. What blood did he have on his person, other than this
that came down the side of his face from the wound 1
A.· ~nd on his under~lotbes, on his sl}oes.
Q. What7
A. Some was spattered-there was some spattered on his
::;hoes and I believe 011 one leg or the other one, I've forgotten
which one, but I believe the right one.
Q. How about the rest of his body: the arms, shoulders,
and back?
A. There~ was no blood anvwhere else.
Q. As I understand you, the body was relatively free from
blood except the g·eueral course from this wound clown over
the front to the crotch and some spattering of blood or whatever you've referred to on the lower part of his limbs, his
legs?
pag·e 465 t A. Yes, sir.
Q. And some on his bedroom shoes 1
A. Yes, sir.
Q. As nearly as you can recall, w·as that all of the blood
that was on his person 7
A. Yes, Hir. I believe there was some blood on one hand,
maybe on both bands. In fact, I'm sure there was some blood
on his hand.
Q. You think there was some blood on his hand t
A. Yes, sir.
Q. Do you recall which hand f
A. I'm sure there was some on bis right hand;· I think
there was some 011 his left.
Q. You are sure there was some on the right and you think
t he1•e was some on the left f
A. Yes, sir.
,
Q. On the outer part of the hand or inner pa rt of the hand 7
A. I'd sny both places, but I don't recall.
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Q.. \Vas that any larg.e amount of hlood?
I

A. No, just enough that you could say there was evidence
of blood on his hands.
Q .. Doctor, what did you do after you cut down the body!'
A .. 1.Ne went upstairs and investigated, found these several
spots of blood near tl1e entrance to the bathroom,.
pag--e 466 ~ we found one footprint out in the kitchen.
: Q.. Just one footprint in the kitchen1
A. One d~:finitely. TheTe was a couple others hut one real
good f eotprint and a couple smaller ones.
Q. Doctor~ I hand you here an exhibit marked "Defendant's Exhibit 'B' " in this case and will usk. you whether or
not those pools of blood there, if you choose to term them H ~
such, are t~e spots <;>f blood that you have just referred to t
A. That's rig·ht.
Q. Relathrely close together ·there in tbc h~lway, wel'e
theyf
A. Yes, s~r.
Q. Do you recall them just about as tI1ey sT10w tflerc in
that picture?
A. Yes, sir.
..
Q. Did you make any otJ1er investigation around that portion of the house there at that time?
A. I was pre~ent while Chief Ke-an nnd the· otller officer~
looked over r everytlling ..
Q. Did yoµ observe a hammer lying there i.n tliat hallway,,
Doctor?
'
I

A. Yes, sir.
Q. Where was that, if you recall 1
A. In a pool of blood.
Q. In a pool of blood 1
p-age 467 r A. Yes, sir.

: Q. Do you know what bGcome of that hamm~1· ¥
,4. Chief Kean picked it up .
. Q. Do yori recall how he picked it up?
A. Pnt a piece of paper around the Iwmlle or some pnrt
of it and picked it up.
Q. Did you go into tlie east bedroom, 1lr8. Smith's bedroom Y
A .. Yes, sir.
Q. Did yo:u find any blood there, sir?
A. I can't; recall that I did; no, sir. I would 8a:v we didn 'L
We went in itbere and we found Mr. Smith's C'lotlies: a pair
of shoes and his pa.nt8 on the elrnir, a short.

)
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Q. What room was that in, sir f
A. In his room.
Q. In his room, that\, the w·est room f
A. That's the room you were talking about.
Q. No 1 I was talking about the east bedroom, J[r8. Smith's
bedroom.
A. I'll correct that. We did find-or T saw blood on the
pillow, on the bedclothes, spatters of blood on the sheeh; and
the pillow in her room.
Q. Do you recall the door between the lrnllway and l\frs.
Smith's bedroom-that's the east bedroom-wns that open
when you ,vere tbere?
page 468 ~ A. Yes, sir.
Q. Back against the ·wall of the bedroom, is
that correct¥
A. Yes, sir~
·Q. Leading into the room?
A. That's right.
Q. Opening· into the room. Did yon obRerve blood on fliat,
sir, <lo you remember?
.
A. There was somc~blood on the door or on the transom
or somewhere abouf the door. I don't remember whether it
was directly 011 the cloor. There was some on the transom, I
know.
Q. How much blood would you say there was? I realize
that that's got to be a matter of guess work, but from your
observation there that night, about how much blood would
you say there was in those two larg·e pools"?
A. Half to three-fourths of a pint.
Q. Half to three-fourths of a pint. W'hat. else did you clo
there in the upstairs portion of the house, Doctor 1 .
A. "\Ve went over to Smith's room.· '\Ve were around all
through the house, or when we came back up from down in
the basement, it was decided that the Commonwealth's .Attorney should be notified ilml we immediately hegnn to grt
in touch with him. I~,irst Chief Keai1 tried and he couldu 't
locate him so I decided that I ,·voulcl locate vou, thinking
that. I might possibly know some of your lu.\hits· nnd I g·ot oi1
·
your trail.
page 469 r Q. Did yon find me?
A. Yes.
Q. "\Vhere did you find me?
A. Your daughter or your wifr, or ~omeboc.ly, beat me to
it and bad you call in, wasn ''t it?
·

. I
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Q. No, sir.
A. Well, I've forgotten where I got you--Elk 's Club then.
Q. As a matter of fact, you got me at my office, did you
not?
·
A. That's right.
Q. Doctor, where did you see :Mrs. Smitb there, 01· did you
see berf
A.. ·when I first went in the house, l\f rs. Smith ,vas lying .
on the davenport in the front room. I suppose I ,vas conscious of her being there. I didn't speak or wlmt not. I
passed her on by imd went on as directed into the dining·
room. I, later, came back and talked to 1\Irs. Smith who was
. on the davenport iu her living room.
Q. · ,~ras that where she was wben you went in, at the same
place?
A. As well as I recall, that's where she was; yes.
(J. And as I understand you, you don't recall having had
anv conversation with her at all aH vou ,vent in?
·
A. No, sir.
·
page 470 r : Q. But when you came back you did talk with
her !
A. Yes, sir.
(J. Did you talk with her when you came back upstairs
before or after your examination of the pools of blood and
of t] 10 other blood to be found there ?
A.. I'd say that I probably took a casual glance at the
hiood and went in and started to talk to 1\1 rs. Smith and to
find out what disposal to make of tJie hotly and such like.
Q. What conversation did you have ,vith l\frs. Smith ·f
0

,v

l\Il'. Hamrner: One moment, J)lease.
e object, if Y01u·
Honor please. What Mrs. Smith said is not admissible
against this. client, is not a part of the res ,qestcie at all. It
is purely hearsay evidence as to Garner. If Gamer was
present, that's another proposition. He wmm 't present and
,ve object to it most strenuously.
.Mr. Hoo'ler: Are you through f
M1\ Hammer: Yes, sir.
Mr. Hoover: Your Honor, it seems to me l\Ir. Hammer
has indicated that this is not just what it is, that is, a part
of the res gestae. Here's the Coroner who was called there
almost immediately, we '11 say, and it i~ alreadv in the evidence that no one was in that house but Mrs. Smtih when thr
of:fiC'ers arrived there just a few moment ahead of the Coro-
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11er. Now certainly anyt~ing tliat Mrs. ·smith
})age 471 } said to tho Coroner at that time is thoroughly, entirely material and is a pa rt of the res gestae. I
believe Your Honor ruled to that effect on yesterday in connection with the conversation that she had-some conversation she h.a.d with the officers when they first arrived there,
and this is certainly related· to it just as strong·ly and just as
dosely.
'rlw Court : I still maintain that it is a part of the res
grstae.

l\f r. Hammer~ \Ve most respectfully except to Your Hon-or's ruling, and our objections go to the entire 1ine of ques.
tioning of any conversations between Mrs. Smith and Dr.
Byers.

Q. Dr. Byers, I w·ish you would 1~elate to the jury just what
,conversation vou had there with .Mrs. Smith .
..A. Gentlemen, you don't expect me to remember that after
over a year.
Q. I don't expect yqu to remember it, Doctor, but I want
)rou to give the substance of it just as nearly as you can.
-A. ·well, I simply ,vent in and set down on a little footstool of some sort by Mrs. Smith and expressed my sympathy to her. I told her that her husband was dead and she
said it couldn't be. I said, "Yes, but it is". ""\Vell, when
did it happen?" I said, "I don't know what time". But I
questioned her as to when her guests had left
pap;e 472 ~ and she told me they had left for the nine o'clock

show.
Q. Did she tell you who those guests were f
A. Yes; about these two people that were there for dinner,
I believe?
Q. \Vbo were the~~ f
A. I know their , names but I can't think.
lVI r. Messick: tT ust tell him.

It's all right.

Q. vVas i.t Mr. Leach and 1Vfrs. T°'vns?
A. That's right, and that-they had left for a nine o'clock
show and that she bad gone to bed. And she heard this commotion a .cert a in length of time afterwards. And I arrived at ·
the fact that the man came to his death around twenty minutes. of ten. Hci had not been dead Ionµ; when I arrived or
.vhen the officers anived. VVe jm;;t tried to anive at the
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time.. She said, '' It can't be''. I told her I thought he came
to his death around nine-thirty or twenty minutes of ten, orsomething of that sort, and she said, "Well, it can't be". I
said,. "Well,. I'm going entirely by your own story, just by
what you tell me". And she took exception to that and said,.
"Well, what are yon trying to do, get smart with met" Aml
I said, "Wh~, no, I'm very sony if you take it that way. I
certainly didn't mean to be. I'm simply going by what you
are telling me.''
.
Q. You were just trying to get srich information as you
thought necessary?
page 473 ~ A. Yes, sir, trying· to be polite. And she seemed
to take exc(rptions to what I was saying. So a!
t:hat, I just got up and I said, ''We want to know what undertaker you want'', and she told us she wanted Higgs. Auel
I· got up and left her.
·
Q. Doctor, do you recall-did she make· any explmrntion
to you of that blood there in the hallway, pools of blood t
A. She knew nothing ab_out it.
Q. She knew nothing abon t them f .
A. Until she got up, I believe, to invcstigafo-~110 l1eard
her lmsband u·o down the steps or she hen rd !-iomethine: autl
she got np-tno, she got up to go to the ha th room, I believe.
Q. Got up to go to the bathroom and stepped into this
blood and tl~at was the first occasion that she knew anythii1g
had happened? Then did she· tell you what she did after
discovering the blood?
·
A. She called the policeman.
Q. But she was in her bedrooni and had g-011c to bed?
A. That was my understanding, yes.
.
Q. .And got up to go to the batbroom and 8tepp ed i u the
blood?
·
·
A. Yes, sir.
Q. And after finding that it was blood,, culled the police?
A. That's rig·ht.
. Q. Doctor, did Mrs. Smith demonsfrate any
page 474 ~ grief while you were there?
· A. Yes, she was crying· nml 1wrvous.
Q. Throughout your visit there?
A. I woulQu 't say throughout the entire time. There was
timeH that she was' fairly ,vell composed.
Q. What was l1er attitude, he1.- genernl Httitndc?
·
A. Well, her general attitude, as I stated hefoi·e. was-I
hardly know how to express it-more or less resentful. She
didn 1t want to have any conversation with me and I thought
I

._,
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I was being nice or trying to be, and she wasn't very cooperative, which I think lead to the more· complete investigation.
I think we bad about finished our investigation.
l\Ir. Hoover: Your Honor, the Commonwealth is taken hy
surprise here on the last question:Mr. Hammer:. Let's argue this:M:r. Messick: lust one minute.
Mr. Hoove·r: Although I know that Dr. Byers is endeavoring to relate this matter as nearly as he can recall it-of
course, it is true that a period of some fourteen months has
elapsed since February 20, 1945, and some eight months have
elapsed since the former trial at which be testified. However, I felt that I l.1ad a right to rely on Dr. Byers' testimony
being the same at this time as it was at the end, and I'm $Ure
that he doesn't mean for it to be different. But,
pag·e 475 ~ as I say, I'm taken by surprise and I should like
to ask him a question out of the record in the
October trial and whether or not he wasn't asked that-a
certain question in that connection and did not answer such
at that time.
The Court:

·wen.

Q. Doetor, as I havq ~mid, I know it is very difficult to recall these things after this long period of time and for that
reason, I want to ask you whether or not, at the. trial held
in this courtroom from October 15 to October 22, of last year,
whei1 vou were asked: '' Did you see anv evidence of auv
grief
regret over her hnsbancl 's depa rtt{rcd" Did you not
answer as follows: "No, sir, I do not think so. She seemed
that night to be very cold, indifferent and non-cooperative.
Anytl1ing· you got out of her, you g·ot by pumping-.'' Docto1·,
do you recall whether or notA. All riglit, what different have I said this time?
Q. Sid
A. ,vhat different have _I Raid tlti8 time? I've said the
same words as I can reeall exc( pt that I said-when you said
"Did she show any grief?'', I said I think that she was a
hit hysterical, I think she wiped some tear~, but she was indifferent, she was cold, :.;he was non-cooperative and everything I got out of her wns by pumping;. You dicln 't ask there
whether I saw her ,vipe any tears. I think she did shed f-:Ome
tears.
·

or
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Q. I asked you if she showed any signs of
page 476 ~ !grief, and you said she was crying, and there
wasn't anything in that recordA. w· ell, I think I said it then. I think she wiped her eyes,
as well as .I cau recall.
Q. But that she was cold, indifferent.A. Alisolutely.
Q. I11differe1it?
1\Ir. Messick: And hysterical.

Q. vVas she hysterical f
A. Well, I would say she was hy~terical.
Q. Doctor, what official finding did you make concerning·
the death of Frank C. Smith?
A. After I came 11p and began to talk with Mrs. Smith, and
she was ndt cooperative with me, Chief Kean felt that-I
don't kno,v what opinion he had come to, or what not. He,
supposedly, was through with his investig·ation when I got
there, but she was not cooperative with me and he said, "I
think we 0{1ght to call the Commonwealth's Attorney". It
w·asn 't my business except to get the body out. After that,
after we ~aw some tracks around, and so forth, I thoug·ht we
]1ad better X-rav this man and I bnd the undertaker take
the body to the 'hospital. I left in my car right behind the
ambulance. I got Dr. Canter and bad the man X-rayed.
Q. As a matter of fact, Doctor, didn't you decide to call
the Commonwealth's Attorney'?
A.. I don't know who derided.
page 477 ~ : Q. You called him, diclli 't you?
A. I did part of the C'alling, yes, hut Kean
called first. I don't know whose idea it was. I C'ouldn 't say it
· was mine, to save my neek, or whose idea it was. ,ve talked
this thing over, Kean and I together, and I said, or Kean
said, one of us said, we thoug·bt we ought to get l\Irs. Smith
out where ,ve could investigate. They told he1· they were g·oing to take her out and took her shoes that she had on off and
got her some others to put on. They weren't the ones she.
wanted. T11ey g·ot the ones she wanted and tho coat she specified and one of tlie officers took her out. Bout which time, the
ambulance came and I helped to get the body out of the basement, put it in tl.1e ambulance, take it to tlle hospital. I can't
recall whether yo.n had arrived before I had left, or not, but
it iR rnv opinion you Jmd not.
Q. vVell, of course., I can't testify here .
1

.
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A. I just don't recall
Q. Yes, I see. But between you ancl Chief Kean, as I rather
understand you, you mutually came to the conclusion that
the Commonwealth's Attorney should be called; is that correct¥
A. That '.s right. And I calfod and he called, but it is my
,opinion be tried first. He couldn't get you so I tried and we
finally did get you.
page 478 } Q. ,vhat did you specify as the cause-by the
way, before I ask you that question: Did you
have the body of Frank Smith taken to th~ hospital that night
for X-ray?
·
A. Yes, sir.
Q. And you had ·what J)ortion of him X-rayecl 1
A. His head and neck.
·
. Q. Were those X-rays negative or. positive for fracture}
A. They were negatiYe.
Q. There was no fracture!
A. There was no fracture.
Q. Doctor, you did file an official report and make out a
• death certificate, did you noU
A. Yes, sir.
Q. And what did you detem1iue to be the cause of death f
A. He came to ]1is death as a result of strangulation.
Q. Is that a copy, photostatic copy, of your ~fficial report,
sir f
A. (Examining artiele) Yes, sir; strangulation frol)l haugmg.

Q. Strangulation from hanging·.
Mr. Hoover: }.,ile that as an exhibit.

(Received in evidence as Commonwealth Exhibit 12.)

Q. Ditl you thereafter, Doctor., I believe on the

page 479

r 28th

day of l\farch, something like five weeks, go
to the University of Virginia where an autopsy
was performed on the body of Frank C. Smith?
A. I did.
Q. \\Tho ,ve11t with you, Doctor~ cl~ you recall?
A. Chief Kenn, Mr. Spencer, and m}.,.self.
Q. And did you go to tho cemetery where l\f r. Smith's body
had been interred and see them take up the body?
A. Yes, sir.
Q. And take it to Charlottesville?
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A .. Yes, sir..
Q. And did you attend,. for the most part, the autopsy, were
present for practically all of it¥
·
A .. Yes, sit.
Q. That autopsy, I believe, was performed by Dr. ,L R_
Cash, the head of the Department of Pathology at tlie University of Virgjnia.
A. That's- right.
Q. I believe be is eminent in his field, is. he noU
A. Yes,
Q. Do you know that t]w body wl1ich was taken up at theValley Church at ·weyers Cave and remov'ed to Charlottesville
for that autopsy was the body of Frank Smith 'I
A. I do.
Q. How long did that autopsy take., Doctor?
page 480 ~ A . .All day ..
Q. As a result of that autopsy~ what were the
:findings, sir t
A. You m·ean the :final diagnosis!
Q.. Yes, sir ..
A. The m~n came to his death as a :result of strangulation
from hanging.
Q. Came to his death as a result of straugu]atio11r ·what
about the term "asphyxiation", is there any di fforence between "strangulation" and ''asphyxiation" i
A. Not to amount to anything.
Q. Practidally synonymous are they?
A. Yes, sir.
Q. What does occur wbcu a person loses his life. hy stran~nlation or asphyxiation f
A. The circulation is cut off to tl1e brain nntl, of co1m;,e,
the brain cells do not get anr oxyg·en or any nourishment mnl
you simply come to your death, as long ns the ci rcnlation is
cut off.
· Q. Did Dr. Cash, in your preserice, ()Xa:mine lh<1~e other injuries or bruises or wounds which you have dt'Herihed?
A. Yes, sir~
.Q .. Do yo1t know wl1ether or not the? showed any· hemorrhage underheath of those wounds?
A. N othin~: lmt just very, very minut0, rneticual
.page 481 ~ hemorrhages surh as you g·et in any abrasions or
scratch, just in tile subcutaneous tissues.
Q. I presume, or do you know., thnt Dr. Cn~h made some
microscopic cxamiuationR after ·y·on left tliat dny?
· A. Yes, sir.
.

~ir~ .
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Q. Submitting those tissues to examination through the
miscroscope to see things ~hat could not be seen with the naked
eye1
·
A. Yes, sir.
Q. You did not assist or was not present at any of those
microscopic examinations t
·A. No, sir.
Q. Both you and Dr. Cash found that tllis man came to his
death by strangulation"?
A. Yes, sir.
Q. I believe you stated, Doctor, on your orig'inal testimony
a while ago, that-I believe you indicated one injury or one
wound or bruise on the chest "1
A. Yes, sir, there was a little discoloration.
Q. Noticed that night?
A. Yes, sir.
Q. Do you recall whether or not there were other bruises
manifest there when the body wns exhumed and autopsy performed¥
A. I think there was on]v one. I remember Dr.
page 482 ~ Cash cutting into a place· on his chest. I don't
believe it was but one. I don't remember which
side, or if it was a little to the right or left on the mid-line.
There may have been two.
Q. It is frue that n dead body will not be bmised, 1s it
not f
A. That's right.
<i. No bruising can sho,v up?
A. That's right, after the man is dead.
Q. It is also true., is· it not, Doctor, that the human body
does not bleed after death!
A. That's right.
.
Q. There can be no bleeding after death, and if a blow is
inflicted on the body nfter death, it will not produce nny blood,
is that correct?
A. That's right.·
Q. Doc.tor, I '11 ask you ti1is: Going back to the house that
night, was it before you had talked to l\frs. 8mith and examined more carefu1ly those blood spots, or after you had·
talked to her and exarninecl careful1y the physical surroundi.112.·s that it was decided to call the Commonwealth's Attorney~
A. If I recall correctly, it was after I had talked to her.
:Mr. Hoover: I think you mny take thnt witness, Mr. l\Iessick, or whoever is going to examine him.

....

'
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page 483

~

CROSS EXA1IINA1~10N.

Bv Mr. Messick:
., Q. Dr. Byers, I believe you ·are a son of Dr. A. C. Byers,
ai·e you not?
A. Yes, sir.
(J. Your father has practiced medicine in this city for a
number of y;ears?
A. Yes, sir.
Q. ·what school are you a graduate of, Doctod
A. University of Virginia.
'
Q. Charlottesville 1
A. Yes, sir.
Q. How l~mg· have you been practicing medicine ?
A. Since 1929.
Q. And you have been Coroner of this County for how Jong,
sir1
A. Tl1irteen or fourteen years.
Q. D0cto1~, you have told us about going to the Smith home
and you have described the general attitude of I\Irs. Smith
·when you talked to her. I'll ask you if this doesn't possibly
describe her general attitude, as I a;ather from your testimony: that she was crying, somewhat hysterical, non- cooperative, couldn't believe that her lmsband was dead, and
doubted your diagnosis that he was dead and questioned it;
isn't that correct'
A. She doubted that; ye~, sir.
j)age 48~ ~ Q. She just couldn't believe that ·be was dead
and doubted your stat~mcnt to that effect, dicln 't
she?
A. Yes, sir.
Q. Doctor, as I understood from your examination of Frank
Smitll, you 1thought-wcre of the opinion that he had died
around nine-thirty or nine-forty, along- in that ncig·lJborhood t
A. I think that was what I decided on.
Q. You arrived about what time, DoC'tor?
A. About'!ten o'clock.
Q. And you felt that he had been cfoad about twenty minutes, I think is what you said, sir?
A. Yes, sir.
Q. Doctor;, you examined the body of Frank Smith there
that night, didn't you 1
A. Yes, sir.
Q. You s~w and observed the conditions there in the house.~
didn't you?
1
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yes_, sir.
You saw the blood in the hallway, did you 110.t 1
Yes, sir..
You saw the .blood in the bathroom, did you noU
Yes., sir..
You saw the bloody wash rag!
.l\.. Yes, sir.
page 485 J Q. Or wash cloth, I think would be a better ternL
You saw the blood specks on Mrs. Smith's bed 1
A. ( N.odded Ilea.cl)
Q. Y o.u sa".-. the body of Frank Smith suspended .by a rope,
}Jartially supported by that stepladder, .did you nott
A. Yes, sir.
Q. You cut the rope that let him clown?
A. Yes., sir.
Q. You took that body to the hospital and examined it by
X-ray, did you not!·
A. Yes., sir.
Q. You examined the head and the neck; that's correct,
isn't it, Doctod
A. Yes, sir.
Q. You also attended the autopsy tliat was performed on
that body, did you not, sir?
A. Yes, sir.
Q. Doctor, I'm asking you your opinion, as a physician,
if you have not stated that in your opinion as a physician that
Frank Smith met his death by suicide 1
.A..
Q.
A.
Q.
A.
Q.

)fr. Hoover: Yom Honor.. I want to object to that ques.tion on the grom1d that Dr. Byers, although a doctor, has not
been qualified as a specialist or expert in that field at all and,
therefore, is uot properly prepared or qualified to answer that
question.
page 486 ~ :Mr. l\[e8sick: Your Honor has ruled before
,
that it wns admissible and hB's perfectly qualified.
He's a cofouer, your own coroner of this court, a1id a doctor
of the standing Dr. Byers is and the practice that he hm,lVh. Hoover: lt isn't a question of Dr. Byers' standing
whatsoever, sir. I simply say he's not an expm·t, in the fhst
JJlace, and, in the second place, there's a greHt deal of evidence, gTeat deal of facts to be presented in this case, with
which Dr. Byers is not at all familiar or lmows nothing at all
nhout it that would necessarily be the controI1ing- factor in
what a man'!-; personal opinion was.
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Mr. Spencer: And which are not stated in the hypothetical
question.
Mr. Hoover: And which are not stated ·in the hypothetical
question.
l\fr. Messick~ I'm asking mEtrely from his examination and.
what he saw as a physicia11.
Mr. Spe1_1cer: He's askii1g a hypothetical question and it
has to coven all of the facts in the case, and only when all of
the facts in the case are known., that even if it be conceded, I
don't know that Dr. Byers would even claim to be an expert in.
the matter of criminology. There are a few criminologists iu
medicine. I doubt verv seriouslv if the Doctor
page 487 } ;would, himself, claim to.be an exp"e,:t in that field~
But there is a great deal of evidence in this case:-as Your Honor knows, which bas not been statecl in the hypothetical question.
Mr. Messick: I have not asked a hypothetiealMr. Spen~er: Then it is not the basis of an opinion. As.
I understand a hypothetical question must be stated based
on all of the facts in the case. Now if J\fr. Messick wauts tu
state all of the evidence and then let Dr. BYei·s state ~meli
an opinion, I think that would be proper, but if he is qualifie<l
as an e·xper:t in tbe field of criminologyThe Comrt: I don't think the question· h; a question of
expert-it is a question of belief as to what he· saw before
him.
Mr. Messick: Yes, sit-, that's right.
ll'fr. Spencer: I don't know of any rule, if Your II01101·
please,. that1 permits him answering aMr. Messick: You've asked him wl1at wns the cause of
his death and he has so testified. Now I'm a~king wJ1nt. in
his opinion,. broug·ht that cause about. And Your Hono1· has
ruled before that that's admissible.
The Court.: We certainlv treated it as so before.
i

1

.

1

page 488 ~

iTr .. l\ifessi"ek ~ Yes, sir.

The Court: I think the question, 80 for m; it
relates., as asked now, is permissible-.
Mr. :Messick: That's what I thought, 8i.r.
Mr, Spencer: Is it understood then that tlrnt is a personal
op1mon:
!
l\Ir. Messick: Yes, sir, it is his pen;;onal opinion. He's a
cloctor.
•

•

0)

I

Q. Doctov, in yfill!' personal opinion, hnyp11 't you ~tated
that Frank $mHh met his death by his own hamls or suicide'!
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A. I think I stated before that it was my personal opinion,
from the facts that I found, which were that he 9-id not die
of hemorrhag·e, that he did not have a fractured skull, that
he did not have a broken neck, that death was caused by
strangulation, and, as a personal opinion, was the result of
suicide. I did state tlmt and I'm still of the same opinion.
Q. Yqu are still of the same opinion that he met his death
through suicide. Doctor, you have told us that there was 110
fracture of the skull!
A. Yes., sir, both by X-ray examination and by careful dissection by Dr. Cash. There was no injury to the brain any
way, shape, or form, either by X-ray or by careful observation; the brain was removed to examine it in the minutest
· detail.
Q. Doctor, this wound here (indicating) in your opinion
was it c.aused by that hammer'?
page 489 ~ A. Yes, _sir.
:i\fr. Spencer: ·what was that question 1
:Mr. Messick: I asked him if, in bis opinion, the wound
was caused by the hammer.
Mr. Spencer: ,Yait a minute. If Your Honor please, I
move that that question and answer be stricken out. There
is no basis for any ophiion by Dr. ByerR as to whether he
was struck with that hammer.
The Court: Ko what'?
:Mr. Spencer: No basis for an opinion by Dr. Byers that
he was struck with that hammer.
:Mr. l\Iessick: He said that be examined the wound and
he examined the hammer and 8aw tlu_) hammer. :Mr. Garner,
come around.

A. The hammer fit in the wound.
The Court: ·what was the accused asked?
l\Ir. Spencer: As I under$ta11d. he asked Dr. Byers w11ethcl'
or not it was his opinion that tlie vrnund in the temple was
caused by that hammer there. Tllere is again a g;reat deal
of evidence relating· to that which is not stated nt all. He
didn't even state that as a bypoth()ticnl question.
·
The Court: I don't think vou can introduce that evidence.
l\fr. Hammer: ·· The Doctor said that the hampage 490 ~ mer fitted into the wound.
Mr. l\Iessick: He examined the ·wound and saw
the hammer.
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The Court: You asked the accused to come around. "'\Vha t
did you want with him 1
l\Ir. Messick: That was another question I was going to
ask the Doctor.
The Com:t: The Doctor has alreadv answered tlte ques·
·
tion.
'
l\Ir. Messick: Yes, sir, but the Doctor has answered that
question but he's now objecting to the Doctor's answer.
Mr. Spe1icer: I'm not doing that. If you would listen,
vou would have u'nderstood what I said to the Court.
~. Mr. Messick: "\Vhat a re you objecting to!
Mr. Spencer: l 'm asking the C'onrt to strike the question
and answe1~ and ask the jury to disreg~ard it because that
opinion-in tl1e first place, it does not call for expert testimony
at all.
'
The Court: No.
:Mr. Spencer: The Doctor can state the facts. He did
state the facts that the wound and the hammer was the same
size., and then they aRked him his opinion as to whether it
was made--not stating, asking· him, whether it
page 4'91 ~ ;was certain other instruments, that will be in tbi~
evidence, would fit into that wound also.
Mr. l\Iessick: " 7hat ar~ you objecting· to f I want to get
it straight. ,
M1·. Spen~er: Mr. :Messick, I think you ought to know the
difference between an objection and a motion.
l\Ir. Messick: "\Vhat is your motion"/
Mr. Spencer: To strike that question and answer relating
to an opinion of Dr. Byers.
:Mr. Messick: As to what was the en use of the ·wound in
his head f
1\fr. Hoover: Yes, that's exactly what he's talking about.
The Court: I refuse to strike it, if it is a motion to strike.
I didn't lmpw there was any question. Mr. Messick said,
"Come around here, Mr. "-the accn~ed, and started au objection that I thought as to the question then asked and I
couldn't tell what it was.
]\fr. Hoover: Your Honor, l\fr. MesHiek asked Dr. Bvers
the question did the hammer, in his opinion, cause this wound,
and Dr. B)1ers answered it that he did think the hammer
caused this wound. l\Ir. Spencer asked that that questfon and
answer be stricken as being inadmissible.~ for Dr. Byers Las
no right to express any opinion, if any opiniou he has, as to
whether or inot that hammer caused that blow.
1

•
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The Court: I think you are right about that.
l\Ir. Messick.: ,Judge, may I use an illustration.
How many times, where a wound was caused in a man's body
.by a. bullet, bas fl doctor or coroner been called upon to say
that that wound was caused by a bullet. Certainly it is admissiple, if Your Honor please.
The Court: No.
:Mr. Hammer: Even though the Doctor has already said
that the hammer was fitted into the wound 1
l\f r. Hoover : He hasn't said so.
Mr. Hammer: He certainlv did sa v so..
Mr. Hoover: \Vell, be wasn't Sllpposed to say so. He
,vasn 't supposed to answer the question. It was an inadmissible question.
The Court: No, I don't think that question is admissible.
Mr. Hoover: Laugh at the Colll't. The Court said the
question isn't admissible.
)Ir. Messick: Is it admissible'?
The Court: Not the hammer.
}Ir. Messick: Sir?
The Court: Not the hammer; no.
)Ir. :Messick: Do I mean to understand that Your Honor
rules that he sustains the motion to strike the
page 493 ~ Doctor's answer to the questionMr. Hoover: Yes.
~Ir. l\Iessick: -as propounded to him?
The Court: As to the question as to whether the ham111erMr. Messick: -caused the wound in the man's head f Does
Your Honor sustain that motion 1
The Court: Yes.
Jf r. Messick: "\Ve most respectfully except, sir.
The Court : I understand.
:Mr. Messick: Now )fr. Garner, will you come around before the jury!
The Court: That's where he stepped in a while ag·o. ·what
is the question?
l\[r. l\lessick: I'm going to ask the question now.
Mr. Spencer: He's getting one jump ahead of us, that's
.all It was rather umumal speed in getting by there.
Mr. Messick: l\Ir. Garner, will y.ou come around before
the jury, ·sir. Put your hand out here. (Mr. Garner did so.)
Q. Doctor, you see that :Masonic ring on his hand?
A. Yes, sir. ·
page 492 }
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: Q.. l,rom yom· examination of that wouml, I
will ask you to tell the jury if that Masonic ring,,
in your opinion, could have caused that wound 1
Mr. Hoover: I object to that question, Your Honor.
Mr. Messick: They have objected. ):ou'll have to wait
until the Judge rules on it.
Mr. Hoover: Where are you Y
Mr. Hammer: You all made an objection and His Honor
has never ruled.
Mr. Hoover: I object to the question on the same ground
as the last question.
The Court:· I don't think that takes such evidence. I think
that's a questi.011 for the jury to determine.
Mr. Messick: The jury, if Your Honor please, didn't see
the wound ih the man's head but Dr. Byers did; he made a
most careful examination of it: he even X-raved it.
l\1Ir.. Hoover: Your Honor, fhere are any number of things.
that could have caused the wound, such as lrns been deserihecl
there .. ·
The Court : I don't know.
"Mr .. Hanunei·: In the last argument, you said it was tliisrmg· ..
:Mr. Hoover: vV c still contend it was.
page 495 ~ l\fr. Spencer: Is that the ringt
Mr. Hammer: That ii;; the ring, tlw only one
Mr. Garne1· has ever woru, that you referred to in the argument.
Mr. Spencer: It doesn 1t 1ook that way to me.
The Court: I'll sustain the motion.
Mr. Messick: All right, sir, I again respectfully except
to Your Honor's ruling and I want to vouch the record as to
what will
the. Doctor's answer.
The Court: All right, how will you vouch it?
Mr. Messick: I vouch it that he would amnver in his opinion that it d~d not cause that wound.
·
Tl1e Court: You'll have. to produce the evideuce.
:Mr. :Messick: All right. Respectfully except.
The Court : Go ahead.
·

page 494

f

1

•

!

be

Q. Doctor, I believe what yon said was a sr1·atch or abrasion on the face was described by yon ns being: as insignificant
bruise, scratch, or abrasion, is that correct, sir?
·
A. Yes, sir.
Q. This s9-called bruise 011 his chest, that was an insignificant bruise also, was it not, Doctor?
·
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A. Yes, sir.
Q. Now, Doctor, yon examined the brain of Mr. Smith?
A. I was present when it was examined.
Q. You X-rayed bis head and you ex_amined his
page 496 ~ body. Did you find anything to indicate that
Frank Smith was unconscious at any time before
he was hanged 1
A. No, sir.

The Court: It is now twelve-thirty. I wanted to know
about going to eat lunch.
Mr. Messick: Judge, I'll be through with Dr. Byers, I
think, in just a few more minutes. I '11 say possibly ten to
:fifteen minutes longer, sir.
Mr. Spencer: I'm ready to add that there will be some redirect.
The Court: We'd better recess for lunch. Be back by two
o'clock~
(Recess was taken for lunch at 12 :30 o'clock p. m. until
2 :00 o'clock p. m.)

page 497 ~

AFTERNOON SESSION.
CWednesday, April 17, 1946)

( The trial was resumed.)
:Mr. Ruebush: Proceed, Your Iionor7
The Court: Yes.

F. L. BYERS,
CROSS EXAMIN.ATION (Resumed).
By Mr. Messick:
Q. Dr. Byers, I believe you told us that this wound at the
side of the head there severed an artery?
A. Yes, sir.
Q. As a result of that, every time Mr. Smith's heart beat,
it would cause the blood to spurt, wouldn't it 1
A. Yes, sir.
Q. Yon saw where it spurted and hit the transom above
the bedroom door, didn't you?
A. There was some blood on the transom ; yes, sir.
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Q. Docto1t, you've told us that Mr. Smith lost from a half
to three-fourths of a pint of blood f
A. Estimated; yes, sir.
Q. Taking into consideration the size man l\:Ir. Smith was,
could you tell the jury about the quantity of blood that he
bad in his body Y
.
··
. A. An average individual has eleven pints of
page 498 ~ plood; about a tenth ·of the body weight is blood.
·
· Q. Eleven pints or about a tenth of the body
weight. It is nothing unusual to take a pint of blood from
a man for the purpose of transfusions, is it, Doctor f
.A. No, sir.
Q. You don't suffer any ill effects from the loss of a pint
of blood?
A. No, sir.
Q. Doctor~ from the wound that you saw and the quantity
of blood that was in the hallway, assuming that blood came
from Mr. Smith's body, about how long would he have had to
have been .in that hallway for that quantity of blood to have
been on the tfloor that you saw there and in the hallway f
A. I'd estimate about ten minutes.
Q. About ten minute. And you've told us that you found
nothing· to in any way indicate that Ur. Smith had ever been
unconscious 1
.A. Yes, sfr.
Q. Doctor; were there any marks on the body or feet or
legs of Mr. Smith to indicate that he had been shoved, pushed,
or carried, o,r dragged from that hallway to the basement of
his homet
A. None that we found:
Q. Saw nothing to indicate that he lrnd been shoved, pushed,
drag·ged, or carried from that hallway to the
page 499 ~ basement of his home?
A. That's right.
Q. Did you see any smearing of any blood there any place,
Doctor?
,
A. No, sir~
.
Q. Doctor, you saw :Mrs. Smith. Did you notice any blood
on her clothing or person at all, sirf
A. No, sir~
·Q. It is in! evidence here that there was some blood on the
bottom of her bedroom shoes. I believe vou told us vou did
see some tracks where people bad walk eel in the halhvay?
A. I did s:ee the shoe and I believe it had blood on but
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I thought that you were talking about on her dress or dothing· or body.
Q. Yes, sir, that's what I meant. I wasn't referring- to
the shoes. I was coming to that in the next question. Did
you see anything to indicate by any smearing of blood, furniture moved or broken, or anythb1g· to indicate a fight occurred there in the home 1
A. Didn't see it.
Q. Doctor, you are well acquainted with Erner.son's work .
~n Legal Medicine and Toxicology, are you not, by Dr. R. L.
Emerson of Harvard Universityf
A. I have one.
Q. That's a well recognized medical authority,
page 500 ~ is it not f
A. Yes. sir.
(~. In dealing witli the question of suicide, Emerson, in
his work on Legal Medicine, at page 106., has this to say!
(Reading·)
. '' The presence of more than one wound upon a body has
often been considered to furnish presumptive evidence of
murder, but if this were followed in all cases there would
be many errors. A suicide may make many attempts at selfdestruction before he inflicts a fatal wound, and the same
also applies to the murderer. He may inflict many wounds,
though the first tonched a vital spot. Suicides often make
.an attempt upon their lives by stabs or inflicting incised
wounds upon themselves, and flushing the attempt by other
means, such as the use of fire-arms or by drowning. The
same may be true of murderers. After they have inflicted
severe, even mortal, wounds, tlwy may cast the living·, thoug·h .
fatally injured, victim into the water to raise the suspicion
of suicide or to make sure of accomplishing their purpose.
So that, therefore, no proof as to the nature of the death,
whether suicidal or homicidal, can be deduced from this kind
of evidence alone, altl10ugh circumstantial evidence may assist one in forming a conclusion.. Suicides may
J)age 501 ~ even inflict more than one wound upon themselves which would prove fatal, and unless one
of these wouu<ls was immediately fatal there is no proof that
thev mav not have been suicidal as ·well as homicidal. Where
one of the wounds _is immediately fatal or interferes with
tlie ability to inflict another wound, such as wounds upon .
the head, more than one wound may, in certain cases, be evi-
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dence of the homicidal nature of the death. Where there
exists more than one wound, the order in which the wou·ncts.
were received may be of considerable importance in determining the /true time or cause of death .. " .
Yon agree with that" statement, don't you, Doctor~
A. Yes, sir.
Q. This autho1· also has this to say: (Reading)

·

'' Homicidal hanging is no doubt rare. It presumes great
inequality '9f strength and energy in· the two parties, which
is always p;resumed to be in favor of the assailant. Therefore, in homicidal hanging the victim is generally a child''Mr. Spen~er: What page is that, sid
Mr. Mes$ick: Page 43, sir ..

Q. (Reading)
- ' ' or a woman or one much exhausted bv disease or other
cause. Or he may be dru;nk, or unconsclous, ~r otherwise
.incapable of def ensc; or he may be overcome by
page 502 ~ tinequality in numbers, as in lynching. In these
:cases evidence must show violence and struggling,.
as it cannot be supposed. that murder or hanging· could be
performed without some resistance on the pal't of the victim
or some violence on the part of the murderer."
You agree with that statement, too, do you not, Doctod
A. Yes, ~ir.
Q. Speaking of length of time a person is hanging heforc:
they lose consciousness, this work has to 8ay this: (Reading)

"Dr. Ha~mond, of New York, tried some experiments to
determine whether or not strang·ulation was painful. Seated
in a chair, ti. towel was placed around the doctor '8 neck, one
assistant twisting the towel, while another assistant watched
the effects and took notes.
"After the experiment Dr. Hammond said: 'I first noticed
a sensation of warmth and tingling- beginning in the feet
and passing quickly over the entire body. The vision partially disai:>ipeared, bnt there was no manifestations of colored lig·llts~ My head felt as if about to burst, and there
was a confused roaring in the ears. I suffered no loss of
consciousness and was able to tell my friend whether I felt
!
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pain from the knife thrusts which he was inflicting on my
hand. In sixty-two seconds from the beginning
page 503 ~ of the experiment all sensibility was abolished.
After a few minutes' rest, a second trial was made
in, the same manner as before. This was followed by symptoms like those described above. Sensibility ceased in fiftyfive seconds, and a stab with the knife sufficiently deep to
draw blood caused no sensation whatever.'''
Do you think those tests are about what the ·situation is
when a person dies of strang·ulation, as to the lengih of time
that he will be unconscious?
A. I would assume so; I don't know.
Q. According to this, at the time a man starts to strangle
himself, he loses consciousness from fifty-five to sixty seconds. Do you think that would be about the approximate
time, Doctor 1
A. I just can't answer that because I really-I don't know.
I would agree with that authority; he is a recognized authority.
·
Q. Yes, sir. It would be a very .simple matter for a person to strangle himself to death, according to this authority,
Doctor, if I read to you correctly.
(Heading) "One case is reported where a girl was carrying a fish in a basket on her back supported by a leather
strap passing· around in front of her neck above her shoul.
ders. She was found dead sitting on a stone wall.
page 504 ~ The basket had slipped off probably while she
was resting and this raised the strap up, firmly
compressing the trachea.''

,Just what is the "trachea", Doctod
A. Right here behind your Adam's apple; it is the brcae1ing· tube.
Mr. Spencer: Where was that 1
l\Ir. Messick: Page 50.

Q. Doctor, Mr. Smith's underclothes were not torn, were
theyf
A. Not that I recall.
.
Q. As you recall, they were perfectly clean with tlrn exception of the blood that was on them ·t
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A. Yes, sir.
Q. Is that correct?
A. Yes, sir.
Q. Doctor, were there any marks around Mr. Smith's neck
that would indicate that any person threw a rope around his
neck and viblently strangled him that way?
A. There was a rope mark and indentation after the rope
was removed.
Q. It was: just the one mark where you found him hanging?
·
A. That's right.
Q. vVere there any marks of a rope had been pulled around
there and jerked tight and then released and pulled around
~nd jerlred tight again?
page 505 ~ A. No, sir.
Q. Just the one mark that was made where you
found he was hang'ing1
._
A. Yes, sir.
Q. And you canre to the definite conclusion that this man's
death was produced by strangulation by hang'ing and that
he was alive '"~hen he was hung in tbe basement, did you not,
Doctor?
,
·
A. That ,vas not my findings. l\Iy findings wer.e that be
came to his death as a result of strangulation.
Q. Yes, sir.
A. Now it wasn't up to me to sny by what means. Of
course, my :personal opinion, I have expressed before, w~s
that it was by suicide, but not my official finding·s.
Q. That's what I mean, sir. You used the t~lephone there
in the hall that night, didn't you, Doctod
A. Yes, sir.
Q. That telephone was in good working condition, wasn't
iU
A. Yes, sir.
Q. Were you in the west bedroom, the room that Mr. Smith
occupied?
A. "\V"as I in there at all?
Q. Yes, sir.
A. Yes, sir.
Q. ·when you got there, was the door to that
pag·e 506 ~
room opened or closed, do you recall f
A. If I had to say,. I'd have to say it was open.
Q. It is hard to remember, of course, after this period of
time.
!

Ralph H. Garner v. Commonwealth of Virg·inia

361

P. L. Byers.
A. Yes, sii\
Q. Doctor, I beliove you had a case in Harrisonburg of a
,vornan, a short time ago, strangled to death sitting on a bed,
wasn't she~
A. I have had them sitting on the bed; I've had tl1em simply standing and· stepping· off of a little block at least that
high (indicating), no higher than that, that have strangled
themselves simply by standing on a block and stepping off
and doing this (indicating), squatting down.
Q. I hate to call any names or anything of that kind, but
I believe you investigated the Katie Ralston case, did you
noU
A. Yes, that's some years ago.
Q. That occurred here in this community!
A. Yes, sir.
Q. How was she strangled to death, Doctor-?
A. Simply by tieing- a sheet around her neck and rolling
out of the bed.
• Q. Tieing a sheet around the neck and rolling out of the
bedf
page 507 ~ A. Tic<l the sheet ·to the round of the bed and rolling· out.
.
. Q. Doctor, were you summonsed as a witness before the
grand jury when this indictment was returned?
A. I have not been before the grand jury; no, sir.
Q. The grand jury that returned this indictment, therefore,
did not have the benefit of your testimony, did iti
Mr. Spencer: If Your Honor please, I fail to see the pertinency of that.
The Court: I don't think that's pertinent.
l\Ir. Messick: I think it is very pertinent, if Your Honor
please, that the Coroner of the County not even appearing
before the grand jury that returned the indictment is most
unusual, in what experience I've had in the practice of law,
and I think it is a proper matter to show to the jury.
:Mr. Spencer: Are you seeking to impugn the integrity of
the grand jury ·7
Mr. Messick: I 'rn not trying· to impugn the integrity of
anyone. I'm only trying to develop what are the true facts
in this case, that's all.
The Court: The Court rules that's not a pertinent question.

Supreme Court of Appeals- of Virginia

362

I

F. L. Byers.

Mr. :Messi~k: I respectfully except to the Court's ·ruling:.

f

Q. Dr .. ByeTs, don't answer· this question until
the Court rules on it, sir. I'll ask you to- tell the.
jury if, in the homicidal cases that you have investigated before, as your duties of Coroner, if you have not been called.
'before the grand juries in the gther cases?
pag·e 50S.

'!

1

!

Mr. Spencer: Go ahead and answer it.
The Court: He can answer it, I suppose.
l\fr. Spencer:. ,ve do not object to it.
Mr. }v.fossick: All right, sir.
Mr. Spen¢er: If I understand the question correctly-I'm
not sure did:-was whether or not, ·in other homicide cases:
in Rockingham County and the City of Harrisonburg they
have left. you out of those who were sent before the grand
jury; is that right t
Mr. Messick: I asked him if he was called as a witness
before the grand jury in other cases that he investig·ated. •

r

A. I have been called before the grand jury a number of
times. I don't know whether I have ever time,. or not.
Mr. Messick:

That's alL

RE-DIRECT EXAMINATION.
By Mr. Hoover:
Q. Doctor, right along that same line, were you called as
a witness befor·e the grand jury in the last homicide case in
this court, Commonwealth against ,John R. Ca rd
page 509 } A. Against Carr?
·
Q. Yes, sir.
1

A. No, si:r.
Q. So in the last case that's been in this Court, homicide
case, you weren't used, as Coroner or in any other capacity,
before the gfand juryi
A. No, sir.
Q. And ypu don't, by any stretch of the imagination, undertake to say that tllere have not been other cases in which
·
you were not called inf
A. That's right.
Q. You Irnve been calied in some lw.t I don't know how
ma.ny you have been left out of.
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A. That's right.
Q. As a matter of fact, you'd like to be.left out; you like
to be left out, don't you¥
A. Yes, sir.
·
Q. Doctor, let's get back to the matter of the time it takes
for a person to strangle. Mr. Messick read from this book
by Emerson in which it was indicated that it takes about fiftyfive to sixty seconds, and you agreed with him, I believe, because it was in the book and the book was by a recognized
authority, is that about right?
·
A. Yes, sir. I don't know, personally. I lrnve no reason
to know.
p~ge 510 ~ Q. As a matter of fact, Doctor, when you previously testified in this Court in connection with
the de~ith of Frank Smith, did you not say that in your opinion it would take from ·five to ten minutes!
.
A. I may have, I dou 't know where I got my evidence.
Q. I sayA. Maybe it wasQ. ,Just expressed your opinion 1
A. Personal opinion; yes, sir.
Q. You have not had any reason for your personal opinion to change in that connection, have you, sir¥
A. No, sir, arid I don't know that I've ever read it or had
any re·ason to hunt it up.
Q. Now the time it would take for a person to strangle
w·ould, of course, depend on the circumstances a g-rea t deal,
how much pressure there was on the neck·?
A. I would think so.
· Q. Or how much a distance he dropped, if he dropped any
distance at all, and all of those things would enter into consideration 1
·
A. I think the individual would probablyQ. It might vary with individuals?
A. Yes, sir.
·
Q. This Harrisonburg· case which Mr. :Messick bas referred to ot a suicide, was that person smic or
page 511 ~ insane?
•
·
A. At the time f
Q. Yes.
A. She was regarded as sane. I don't tl1iuk that anybody that commits suicide is sane. I think evervbody is mo"
mentarily insane that commits suicide.
Q. Temporary insanity on the part of anvbody that takes
· "
·
his or her O'Wll life?
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A. Yes, sir.
Q. Doctor, I believe you said there was no indication of
unconsciousness ; is that right'
A. Yes, sir. Going by Dr. Cash's statements only.
Q. Sir!
A. Based on Dr. Cash's opinion only.
Q. Based that on Dr. Cash's opinion only. w·as that opinion based aimost solely upon the fact that there was no fractlire?
A. No, sir, on the fact that there was no evidence of any
damag-e to that brain substance.
.
Q. According to your view, then,. of what you saw and
heard when you went to Charlottesville before Dr. Cash and
with Dr. Cash, Dr. Cash's opinion and findings warrantecl
the statement. that there was no evidence of unconsciousness?
A. That's right; prior to that time, I couldn't say one way
or the otbe,·. There was no way for me to tell at all.
Q. What kind of evidence can you have of unpage 512 ~ consciousness, other than a fracture at the base
of the skull or skull?
A. ·well, there would have to have been some damage done
to that brain in the form of hemorrhag·c, congestion, or something- to cause unconsciousness. Now a boxer that is knocked
unconscious does not have a fracture but he is knocked out.
If you have an occasion to find out, if one of those cases should
die, and a post-mortem examination made, you will find that
there is evidence of something that has taken place in that
brain in th~ form of small hemorrhages of one of the vital
centers or some rupture of the capusule, that is, the covering
of that brain, that caused him to become unconscious.
Q. You wouldn't venture to say, Doctor, that Frank Smith
was conscious or unconscious w):1en that rope went around
liis neck, would you?
A. I couldn't say.
Q. You wouldn't say f
A. Except froni what Dr~ Cash said.
Q.. Except from what Dr. Cash said. You have no opinion
of your owh in that connection Y
A. That's right.
Q. Doctor, I believe you· also told l\fr. :Messick, a while ago,
that an artery had bee~ severed by this blow up hereY
.
A. Yes, sir.
Q. How do you know an artery was severed; did you ex1

1
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amine it minutely and carefully to determine that,
. page 513 } or not 1
A. Simply from the amount of bleeding, and
the area that the wound happened, there is an artery there.
Q. Did you actually g·o into the tissue to determine whether
or not an artery was severed f
A. There would he no way of telling..
Q. There would be no way of telling¥
A. It could be a vein but there is the temporal artery there
.at that location. It may have been a vein but with the amount
of bleeding, I assumed that it was arterial bleeding·. It was
bright red blood. Venus blood is a darker blood than arterial blood. I assumed it was au artery.
Q. \Vould Dr. Cash's autopsy examination disclose whether
-0r not an artery had been severed 1
A. I expect it could have been.
Q. Do you know whether that was determined?
A. I do not.
Q. You don't know. Now there's also been refere nee here
in the testimony as to the question of the spurting of b1ood.·when Mr. l\fossick asked you that question, I believe you
said you saw that blood up over the door and above the transom and on the bed. Do you undertake to say, or not, that
' that blood spurted there!
A. From a. direct stream?
Q. In any way did it spurt there t
A. You mean without any aided force, just
page 514 ~ simply coming out here?
Q. Yes, sir.
A. No, it wouldn't spurt that far.
Q. Doctor, what time did you fix here today as the time
of death, as nearly as you can get at it? I believe· you said
you told Mrs. Smith, when you were talking with her, that
according· to her time he had been dead for forty or fifty
minutes; is that right?
A. Yes, sir, I think that's what I testified to.
Q. What is your estimate of the time at which that man
died f You got there about ten o'clock, didn't you 7
A. Yes, sir.
Q. Can you give us your best idea of the length of time
that he had been dead before you g·ot there?
A. I don't think you can get it down to the point of minutes. I think that forty or fifty minutes would beQ. T\T ould he probabiy have ·been dead forty or fifty minutes f

I
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A. Yes, sir-, an estimate, or thirty to fifty minutes.
Q. The body was still warm?
.
A~ Warm. and blood bad not dried; there was no evidence
of any rigor mortis ..
Q.. And I ;believe there was no evidence there in the base:...
ment or indication that there had been any strug·gling there:
in the basement?
·
page 515 ~ A. Not that I saw.. ·
, Q. Now there was plenty of indication that
there was a struggle upstairs, wasn't there, Doctor¥
A. Well, I don'tQ. In the hallway t
A. I don't know what they were.
Q. Did yq:u see any blood there i
A. Yes, sir.
·
·
Q. As a matter of fact, Doctor, didn't you tell me-1

1

Mr. Messick: Just one minute now,. if Your Honor please.
I hate to oqject but all of the questions asked by the tlttorney :for the Commonwealth are leading and I must insist that
ne observeMr. Hoover: Object to them if I ask any leading question.
Mr. Messick: That's what I'm doing. I'm objecting to
your leading questions.
.
·
Mr. Spencer: Just wait a minute. If Your Honor please,
these matters as to which l\fr. Hoover is now examining him
were not mfltters brought out or elicited from this witness
by the Commonwealth and not even related except indirectly,.
and I think, under the circumstances and under those con. ditions, lie is permitted to cross examine him.
The Court: The objec.tion was that it was hepage 516, ~ ~ause it was leading.
Mr. Messick: Yes, sir.
Mr. Spencer: He's entitled to cross examine him.
Mr. Messick: He has no right to cross examine him.
lvlr. Hoover: I asked him concerning matter~ which weren't
developed at all on direct examination.
The Court : The objection is overruled.
Mr. Messick: Save the exception.
•

1

Q. Docto1l, didn't you tell me, in my office, in the presence
of l\fr. Spencer here, the night before you first testified in .
the other case, that it looked to you like there had been a
hell of a fig·ht there in that halU
A. (Node~ head.)
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Mr. Messick: I object to that, if Your Honor please. It
is purely a leading question in an effort to try to impeach
his own witness.
Mr. Spencer: He's your witness.
Mr. Hammer: Our witness 1 He's yours. You put him
on.
Mr. Spencer: The Court's ruled that:Mr. Messick: The Court has not ruled that. I object to
anything that the Doctor told. Mr. Hoover as being hearsay.
Mr. Hoover: Has the Court ruled on that mopage 517 ~ tion?
The Court: I overruled the objection.
Mr: Messick: · Save the exception. Go ahead and answer
it, Doctor.
·
A. I told you that I felt there had been a fight, that there
was a fight up there. l\fy personal opinion now. There wasn't
any chair broken, any clubs, or anything around there. But
I knew that the man had been hit on the head with a hammer.
Q. And you didn't think he bad bit himselH
.A. That's right.

Mr. Messick: I object to the same thing and save an exception.
Mr. Spencer: They have sought the Doctor's opinion in
many respects and now object in one respect.
·
The Court: There's no use in turning around and makmgl\fr. Spencer: J udgc, I wanted to address my remarks to
the statements of the Court, other than back and forth to ·
counsel to avoidQ. And, Doctor, these other cases that you've talked abont
here, you have never had a case or seen a case in which a man
thumped himself around over the head, above the eye., and
unde1: the eye, and in the nose, nncl on the button
page 518 ~ and on chest, and then hit himself in the head with
a hammer1

Mr. :Messick: Just one minute.
Q. And went anywhere and hung himself by a rope1

Mr. :Messick: Objected to as leading and suggestive and
wholly improper.
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The Court: Objection overruled.
Mr. Messick: Exception.

Q. You h~ve never seen a case like that, have you 1
·A. No, sir.
Q. Doctor, I believe that at the other trial you testified
on two different occasions, at two different days, didn't you;
isn't that correctf
A. I believe ·so.
Q. Now, Doctor, in your first appearance on the stand at ,
that time, L believe you testified that when you went out to
the Smith home that night, went down in the basement and
saw what you saw there, that it was your first impression that
Frank Smith had committed suicide'!
A. Yes, sir.
Mr. Messick: Objected to as leading and suggestive and
improper.
The Court: Objection overruled.
Mr. Messick: Exception.
Q. That y~:m then testified that after you had looked around
~nd examined the upstairs pa rt of the house and
pag·e 519 ~ talked with Mrs. Smith you felt that the matter
should be investigated and called the officers, is
that correct Y
A. That's rig-ht.

Mr. Messick: Same objection. And that's what he testified
to here today.
Q. On that same appearance to the ~tnncl in ihe otlier trial,

I believe you, as a matter of fact, refused to express any
opinion as to whether or not that strang·ulation was by his
·
own hands or otherwise; isn't that correct?
A. Yes, sii.

Mr. Messick: Same objection.

A. Then if I may explain that. Thfn they said that I was
denying· somything·.
Q. Who sa1idA. The paper. And I was called back to the Court the next
day to say that I wasn't denying- it, that it was only a matter
of a personal opinion.

Ralph H. Garner v. Commonwealth of Virginia

• 369

P. L. Byers.
Q. You lmd said the first day that you had not, didn't entertain any opinion, clidn 't you?
.
A. No, sir, I didn't say I didn't entertain an opinion. I
refused to answer the question.
Mr. :Messick: Just one minute. I desire that my objection and exception apply to this line of leading and cross
examination of their ow11 witness. And with that in the record, you can g·o ahead.
page 520 ~ Mr. Hammer: I'm going to ask that the attorney for the Commonwealth be fair with the Doctor
ii1 this case and let him tell what the question was that he
refused to answ·er and let it show whv he refused to.
:Mr. Hoover: I want the record to show, Your Honor, that
I am cross-examining this witness as to matters developed
or elicited from him here today on cross examination by the
defense which were new matters and which, therefore, made
him the defense's witness, and I'm now cross-examining on
those subjects. As a matter of fact., as the Court will recall,
I objected to the introduction of the testimony from Dr.
Byers concerning his personal opinion and it was admitted
over the Commonwealth's objection, and, therefore, was defense's testimony and l 'rn simply cross-examining on that.
Mr. Messick: I wish to state in the record that the testimony of the Doctor pertaining to this entire matter, as to
the cause of the man's death and ev.erything, was brought
out by you in direct examination. You are not, therefore, on
cross examination at all. You asked him what was the cause
-0f his death andThe Court: I understand the objection was it was a leading question.
:Mr. Messick: Objection is based on the ground that it is
leading and suggestive and. cross examination ·of
page 521 ~ their own witness.
·
The Court: 'l'he Court overrules the objection.
Mr. Hammer: Auel the Commonwealth is not giving the
true facts as to what Dr. Bvers said and wbv be didn't answer the question the last time. Let the Com1110nwealth read
the question that was read to him on the last case.
l\Ir. Messick : Exception.

Q. In the other case, on your .first appearance on the stand,
I '11 ask you whether or not these questions and answers transpired while you were on the stand?
·
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Mr .. Messick: Same objection; exception.
Q. Question was by Mr. Earman who was cross-examiuing7
you at that time: (Reading) "In your opinion was it a case
of suicide or:homicidet" Your answer: "Do vou mean what
I thought th~t night t'' ·
..
Mr. Hammer: vVhat page are you reading from 1
Mr. Hoover: Reading from page 82 of the record.

Q. Mr. Earman ans,vered: "Yes, sir." You said: "1
thought it w;as suicide."
A. All right.
Q. Next question: "It is still your opinion today 1" And
your answer: '' There has be.en a lot of conflict today, and l
would not make a statement as to what I think
page 522 ~ now. When I went into the basement and cut that
µrnn downr l thought it was suicide and I think
that was everybody's reaction, because we had not looked over
the blood or· the house or talked with ::t\frs. Smith or anything
else." Is that a correct reading of the record in that respcctr
sh~, of what occurred, at that time 1
A. I think} so.
Q. Doctor~ before I forg·et it, let me ask you this question:.
Did you :fit the hammer, which has been referred to, to the·
wound in the deceased 's temple Y
A. I can't swear to that. I think I did one place or the
otl1er. I don't remember whether it was up there 01:· at Charlottesville or where. We took measurements or we figured
some way; ":'e measurnd.
·
Q. Who isj ''we''!
A. The Cliief and I. The half-arc, we measured a half-arc
of ·that hammer and the size of this wound and tl1at would
come into the half-size or that wound was the same length as
the half of that hammer; if we cut that liammer in two~ it
would be the. same length around in there.
Q. I believe you did testify that the Chief picked up tlle
hammer; is that right¥ .
A. Yes, sir.
Q. And that he picked it up with precautions?
A. Ye~, sir.
.
page 523 ~
Q. Can't you~ after g·oing back to that and thinki~1g about that situation, definitely recall whether
or not you handled that hammer and fitted it to that wouncJ?
A. No, siri And I think, but I'm not positive, that we had
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that hammer with us in Charlottesville. "\Ve had the rope
and I think that we had it in Charlottesville, but I won't be
certain about that.
Q. Doctor., I again refer to the record on your previous
testimony, the first appearance that you made to the stand
the other time, record page 83, when this question was asked
you: (Reading) ''You did fit the hammer into that wound?''
Your reply : '' I don't believe the hammer was handled, but
was taken in charge by Chief Kean. Obse1:ving the wound
and the hammer, it was my opinion the hammer made the
wound, but I do not think it was actually fitted in there."
A. All right, that's correct. . I can't recall that twenty
months ago.

M:r. Messick: I'm right much astounded at you g·entlemen.
You objected to that testimony when I tried to ask the Doctor, but now you are asking it.
Mr. Hoover: No, that's a different proposition.
Mr. Messick: You certainly did.
·
Mr. Hoover: Your question, l\fr. Me8sick, was did the
hammer make the wound.
Mr. Messick: That's exactlv what vou are askpage 524} ing him now.
·
~
Mr. Hoover: That's the reason I'm asking·
him, because of his previous testimony.
Mr. Messick: You objected to the testimony. On your
motion the Court excluded it. Now you are going right into
something· that the Court excluded.
Mr. Hoover: If I want to do it, ,v11y should you complain?
Mr. Messick: I'd like a little consistency on the part of.
the Commonwealth. I'm not complaining- of anythi.ng· except
your inconsistency.
,
Q. Doctor, that private opinion which you say you did and
still do entertain., what's that based on 1
A. The fact that the man was dead.
Q. Dead; No. 1.
A. He didn't bleed to death.
Q. Didn't bleed to death.
A. Didn't have a fraetnred skull.
Q. All right.
A. He didn't have a broken neck.
Q. All right.
A. :But he did die of strangulation.
Q. Now that's-
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Mr. :Messick: "'Wait.
A. There was nobody there that night but Mrs.
Smith. She couldn't hang him. He had to hang
himself.
Q. Now, Doctor, your opinion, as you have expressed it, is
. based uponA. My :finding.
(~. Those ,facts.
·
A. My :final finding, and that's all I know. I don''t know
any evidence.
Q. That opinion was formed before many days-many days
before Ralph H. Garner was ever taken into custody?
. A. It was formed the night that that aecident happened before twelve o'clock.
Q. And tllat opinion was formed by you and is still entertained by you f
A. Yes, sir.
.
Q. Regardless and irrespective of :my evidence other than
the things that you've found Y
A. I don't know any other evidence.
Q. You dqn 't know· any of the evidence at all f
A. No, sir.
Q. It is without the benefit of anything that might connect
Ralph H. Garner with the offense?
A. Yes, sir.
· Q. Or put him in the house or anything· else?
A. To my knowledge, there was nobody in that house but
Mrs. Smith.
page 526 ~ Q. And your conclusion-, A. And those findings is ,vhat I told you was
my fii1dings, [and I had to base my opinion on ,vhat I found.
Q. And it is based upon no one else ·being there f
A. That's right.
l\Ir. Hoover: I think that's all.

page 525

~

RE-CROSS EXAMINATION.

By Mr. Messick:
Q. Doctor,!when a man is unconscious, doesn't he fall <lown,
unless he's being· held up?
A. I would think so. In fact, I know so.
Q. Doctor, did you see anything about the body of Frank
Smith to indicate that he had fallen in the ballwav in that
blood?
·
(
_I
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.A. No., sir.
Q. Or fallen any place else?
A. No, ·si~r..
Q. Doctor., what is the first law of nature?
.A.. Self-preservation.
Q. Did you see anything about that house to indicate that
Frank Smith had fought for the first law of nature 61.
~I\. No, sir.
·
.
Q. I know you didn't. Ts it not true that the human heart
·will support a column of water si.x feet perpendicular in the
aid
1mge 527 } 1'L I don't know.
Q. Don't you know that medical authorities say
that that's true, that the strength of the human hear.t will
support a column of water six feet perpendicular in the air?
A. I have never had any reason to know that, sir.
Q. All right, sir. I'll tell you that that is what medical
.authorities say in regard to it. If it will support a column
of water six feet in the air, then the human heart will spurt
blood in a horizontal position a considerable distance, won't
it, Doctor, from a wound of an artery; that's right, isn't iU
A. I've seen it spurt right. far; yes.
Q. About how far have you see it spurt t
.
A. It varies a lot. It will vary with the individual· and
the artery cut. I don't think anyone could say how far that
blood would spurt. I can't say how far it would spurt.
Q. And you can't tell the pattern that it would µiake if it
would spurt because when a man is looking· that way (inclicatitig) and the human heart beats, it will throw the blood t1lere;
a.nd if he lrnppens to turn his head there (indicating), it will
throw it there; and turned back (indicating), it wi1l throw
it there; and turned back (indicating), it will throw it there;
look up, it will sort of throw it that way (indicating); look
down, it sort of throws it that way (indicating). Isn't that
right., Doctor?
page 528 ~ A. Ye8; sir.
Q. ·Just a slight turn of the head. This old
human heart is a rig·ht strong thing·, isn't it, Doctod
A. Yes, sir.
Q. Kept a lot of us going a right long time, hasn't it, Doctod Doctor, at the last trial, didn't you tell us that it wasyou are a doctor, of course, sir, and you've viewed tbis thing
from the standpoint of a doctor, isn't that correcH
·
A. That's correct.
Q. You told us that viewed from that standpoint that it was
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your personal or private opinion that Frank Smith committee!
suicide, didn't you, at the last triaU
A. Yes,. sir.
Q.. And iou still say that's your opinion today,, don't you 11:
A. Yes, sir.
Q. And ybuhave been through the autopsy and the. examination of his body and have seen the house and everything up
there and you are still of that same opinion, aren't you?
· A. Yes, sir.
Mr. Messick: That"s alL
Mr. Hoovler: That's all.
Witness left the stand ..
page 529

~

FRANCES McCOOL,
sworn for the Commonwealtll ..
DIRECT EXAMINATION ..

By Mr. Hoover:
Q. What is your name f
A. Mrs. Frances McCool.
Q. ~Ther~ do you live, Mrs. McCool?
A. 29 Willow Street.
Q. ·where is 29 ·wmow Street with rcfcrcmce to :N"o. 60
Willow Street?.
A. It is-.
. Mr. Messick: Just a minute, if Your Honor please. l\Iay
we see the 8ourt in chambers just a minute, please sir.
The Court : All right.

IN CHAMBERS..
,. (Present: Tl1e Court, ·coun~el for the respective parties,
and the defendant .. )
I

Mr. Messick~ Now, if Your Honor please, we objeet to
the testimony of this witness as being· improper and i nadmissible. Your Honor will recall the testimonv before. As
I recall, this witness was put on the Rtand to 8how'" that she
quit going with 1\frs. Smith hecam:;e of the fact that Mrs .
Smith was fnt~rtaining men tl1ere at tl1e home. Now any
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conduct of Mrs. Smith in that respect is certainly
not in any sense binding on this defendant in this
case. Furthermore,. if I recall her testimony, she
claimed to have seen Mr. Garner at the Smith home on one or
two occasions the previous ~summer. "\Ve say that that evidence is inadmissible .as being entirely too remote and as
having no bearing on the issue in this case. And we, therefore, object to this lady's testimony. w· e thought we would
take it up in advance in chambers with the Court.
Mr. Spencer: Judge, we don't think that needs any. reply.
If the Court cares for us to state our views, we'll be glad to
do it.
The Court: I don't sec there's anything; that would require me or cause me to exclude the witness entirely. I don't
k1iow.
lfr. Spencer: It is simply this; that a case of this sort
has to be built up bit by bit, just like a lot of grains of sand
will make a great big pile of sand.. And in this case, this
woman's testimony isn't the only testimony. It's to be put
together with considerable others that the woman was rnnning with the men, that she visited with men there who entered
the side entrance, and that amon.~ those was Ralph H. Garner.
Mr. Hammer: If Your Honor please, it sure is too remote
what occurred six months or eight months ago
page 531 ~ before the murder of Frank Smith; surely it has
no bearing.
The Court: I can't pass on the question.
Mr. :Messick: It may have been admissible as against Grace
Smith but certainly not admissible as against Ralph Garner.
l\Ir. Spencer: ·when her testimony puts Ralph Garner with
bed
l\Ir. Hammer: l\faybe six or eigllt months ago, but there's
surely no admissibility in this case.
Mr. Spencer: I neYer heard of any statute of limitation~
of six months on an illicit love affair.
e are not trying an illicit affair: that·;;;
Mr. Hammer:.
one thing. I 'rn gfad to bear the Comrnomvealtb say that it
is being tried oii such a basis.
Mr. Spencer: The Commonwealth is not trying it on any
such thing.
Mr. Ruebush: One more objection to thi~ testimony is the
fact that the Commonwealth has not proved the corpus del-icti.
The evidence positiYely shows that the death, so far, was
suicide. Any testimony whatsoever with respect to 1\frs.
Smith's character is not admissible, certainly at tllis stage,
page 530

~

,v

I
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and it is not admissible at all as to her character or her repu. tation so far as this defendant is concerned; and
page 532 ~ ,there's law on that and I don't think there's any
:question about it.The Court: It is true you have to prove the corvus delicti,
but I don't know how we are going to reach that question
until the interrogation is made.
Mr. Hammer: Your Honor definitely recalls what her evidence is. Until after they prove the corpus ddicti, we don't
see how you can let the Commonwealth put in here anything
thev
want to put in., regardless, before the corpus delicti
is
"'"
.
proven.
The Court: What is that?
Mr. Ham~er: I say, the Commonwealth hasn't proven the ·
corpus delicti. They a re putting in any-they are going to
try this on the basis, as they stated u minute ago, on an immoral relationship of Grace Smith.
Mr. Hoover: There's sufficient evidence in there anyway
to establish the corpus delicti, Your Honor. vVe 've proved
the dead body and we've proved many circumstances by which
it may reasonably and properly be inferred that it is not
suicide but was by a criminal agent. It is clear in the law
that criminal agency may be establir-.;hed by circumstantial
evidence.
Mr. Messick: You have not proved a single, solitary circumstance that shows any criminal agency. On the contrary,
every circumstance and every physical fact that's
page 533 ~ been established in this record shows conclusively
that that nu~n committed suicide and it couldn't
·have happened any other way.
Mr. Spencer: That's the sole issue in the case and it just
happens, if Your Honor please, if he wants the authority, the
Supreme Court just released-passed on just this kind of a
question. I can get a case occasionally in the advance sheets.
One is where a man was walking along· the road. I don't remember the style of the case. There were three of them
walking al01ig together. One walked off and looked back and
didn't see th'e other one. It was Updyke, as I recall it. Later
on, be found a stick there and the stick clidn't have any blood
on it but the m~n had a wound or g~ash through his head about
six inches long along· that area. There had been some quarreling; there. was a motive shown; there had been some quarreling between that man and the women of the f am Uy of the
other man, l§pdyke. It was also sho·wn in the evidence that
there were treads of a truck which had apparently swerved
1
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off of the road at that point. And t~e contention was made
there as between the truck striking him and this man striking .
him. They were equally susceptible to interpretation, and
the court said that was for the jury to1\ir. Hammer: But that also proved that you
page 534 }- have to prove the corpus del-icti before you can
convict bv circumstantial evidence.
Mr. Spencer: I doi1't know what you mean.
Mr. Hammer: That case held that you could prove the
. corpiu; delicti on circumstantial evidence and th~y wouldn't
reverse it on that gTound.
·
Mr. Spencer: GracelVIr. Hammer: Prove the corpus delicti in this case. You
liave no circum8tancc and you have nothing to show it. Is
Your Honor overruling our motion and allowing this witness
to g·o ahead?
The Court: Sure.
Mr. Hammer: \Ve most respectfully except to the ruling
of the Court.
( All parties to the trial returned to the courtroom.)

)fr. Hoover: The stenographer will please read the last
question back to tbe witness.
(The last question was read by the reporter.)

It is north.
North?
Yes, sir.
Is 29, your number., and 60, are they on the same side of
the street?
page 535 } A. No, I'm across the street.
Q. Which side of the street are you on, Mrs.
McCoolf
A. I'm on the west side of the street.
Q. And the Smith house is on the east side, is ·that 1:jghU
A. Yes, sir.
Q. Can you indicate here on this picture (Exhibit H) to
the jury there, from that picture, relatively where the two
houses are? Turn it around so that the jury ca11 see.
A. This is my house right in there (indicating). These two
big· trees are rigl1t in front of my house. And the Smith ]10me
is right here ( inclica ting).
A.
Q.
A.
Q.
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Q. You are on the opposite side of the street and ,north
from the Smith home? ·
A. Yes.
Q. Mrs .. l\tlcCool, did you know Frank C. Smith t
A .. Yes, sir.
Q. Did you know Grace :M. Smith, his wife l
A. Yes.
Q. Were you _well-acquainted with them I
•

•

1

A. Yes. .
·
Q. How lf;>ng did you live there in the same section of thecity with them?
A. Oh, I'd say about five, six years ..
Q. Five or six years. All on ·wmow Street you mean 1
A .. Yes.
page 536 ~ Q. :in the same house; same bouses. t
A. No, I lived across the street where- 1frs~
Rhodes lives.
·
Q.. You lived across the street from where you now lived f'
.A. Yes.
·
. Q. Fo·r a while and how about 1\fr. and Mrs. Smith, did.
they live up at No. 60 all of the time that you've lived on
the street? :
A. No, they lived on Elizabeth Stret part of the time.
Q. Did you know· them then?
A. Yes, sir.
Q. Were you intimate with Mr. and !£rs. S1nith 'l
A. Yes. .
Q. When did that friendship or intimacy begin'¥
A. Wen, it was shortly after we moved to Ha rri:rnnburg
we met them. I just couldn't tell you the exact time ..
Q. Did that intimacy-has it co~1tinued up to this time or
did it continue up to the time of Frank Smith's death?
A. No, up until the time he went into the Service.
· Q. Up until the time he went into the Service 1
A. Yes.
·
Q. How close to the time he went into the Service 1
A~ .Well, ·we gave a going·-away party for Frank at my
house.
page 537 ~
Q. Who?
A. Mrs. K nicley ·and I.
Q. You and Mrs. Knicley gave a g·oing-away party for Mr ..
Smith just before going away to the armyc!
A~ Yes.
Q. Did those friendly and intimate rc1ations continue with
Mrs. Smith after Mr. Smith ,vent into tl1e Army?
1

!

1

i

•

.-.

Ralph H. Garner v. Commonwealth of Virginia

379

Frances McCool.

A. No, we spoke. We weren't enemies but we spoke..
Q. Why didn't the former relations continue to exist Y
Mr. Messick: Just a minute.
The Court: Objection sustained.
Mr. Hoover: Objection sustained f
The Court: . Yes.

Q. Mrs. McCool, do you know Ralph H. Garner?
A. Yes.
Q. Did you ever see him at the Smith home, No: 60 Willow
Street?
A. Yes, I have seen him come clown off of the front steps,
porch steps, and I have seen him g·oing- up the walk to the back
door or the side door.
Q. Is that at different times or the same time 1
A. Yes, different times.
Q. How many different times have you seen him at the
Smith home?·
·
A. The two times ; that is all.
page 538 ~ Q. Do you recall when they were 1
A. \Vell, it was in warm weather, summer. I
just couldn't tell you the months.
Q. During the summer months?
A. Yes, sir.
Q. Of what year, Mrs. l\foCooH
_
A. Well, it was the year Frank was in the Service.
Q. The year l\ir. Smith was in the Service!
.A,.. - The summer ; yes.
Q. Did Mrs. Smith live there at No. 60 ·willow Sheet during the entire time that Mr. Smith was in Service ·y
A. Yes.
Q. Did you olJserve whetl1er or not she had any company
during· that time?
A. Yes.
Q. "'What observations did you make along that line¥
Mr. Messick: Our objection applies to this line of testimony.
Mr. Hammer: Object to that que8tion as to whether she
had company.
·Mr. Spencer: I thoug:ht Your Honor had ruled on that.
Mr. Hammer: His Honor sustained that motion just n
minute ago.
.
Mr. Spencer: Not as to this.
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Mr. Hammer: The Commonwealth has asked
has this lady ever seen Mrs. Grace Smith have
company at that home. Now the whole issue
here, Your Honor, is has she seen :Mr. Garner in company
of Grace Smith.
Mr. Spencer: It isn't though.
Mr. Hammer: It is the issue.
The Court: Answer the question.
Mr. Messick: We save the exception.
Mr. Hoover: Answer the question, l\Irs. McCool.
page 539

~

1
1

A.
Q.
they
A.

Yes, there would ca rs go in at night.
Did you observe whether they were men or whether
were women f
Well, from what we could see, they were men.
Q. Did you see men g·o in there?
A. Yes, but we couldn't see who it was.
Q. Was it frequent or infrequent?
A. It was very frequent.
Q. By what way did they enter the house?
A. Side dpor.
Q. That's: back along the driveway, is it?
A. Between Mrs. Garber's; yes.
Q. Would they stay for-how long would they stay 1
A. Oh, two hours, an hour. .
Q. Over how long a period did that continue?
A. Well, up until cold weather, I'd say. That's
pag·e 540 ~ when I saw it. I don't know if it continued after
that, or not, as I, naturally, wouldn't see it.
Q. When you would see men going there by the back door,
would there .be lights in the house orA. Sometimes a dim light and sometimes there wouldn't
be a light at all.
·
Q. The two occasions that you've referred to as having
see11 Mr. Garner there, as I understand you, you saw him
leaving the l1ouse one time; by which entrance was that?
A. The front door, off of the front steps. That's the porch.
Q. Coming down off the porch, front porch?
.A. Yes.
Q. And the other time he was going to the house by the
other entrance, is. that correct t
A. Yes.
·
Q. Which· ,vas the first of those occasions, do you remember?
·
A. Off the front steps.
·
i
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Q. What fane of day or night was it f
A. ·well, it was evening. I'd say around five-thirty..
Q. Both ,occasions i
A. Yes.
Q. Could you tell anything about the size of the men whom
you saw going in by the back entrance by night?
pag·e 541}

Mr. Hammer: I object to that, if Your Honor
please.
The Court: Objection sustained.
Mr. Hoover: The Judge says you can not answer that
question. You may take that witness.
CROSS EXAMINATION.
By Mr. l\fossick!
Q. Mrs. McCool, I believe Mrs. Smith worked?
A. Yes, sir. ·
Q. She worked in the insurance office of Yancey and
Weaver?
A. Yes, sir. .
Q. Is it not true that during the year 1944 that Frank
Smith was in the inilitary service that another lady lived
there at the house with herf
A. Part of the time.
Q. She lived there up until sometime in July when she was
married?
A. Well, I couldn't tell you the month but I know she was
there a couple months, anyway.
Q. Where did that lady work here in town?
A. At Gitchell 's Studio.
Q. Gitchell 's studio. 1\..nd she married a captain. in the
Army, did she not?
A. I do not know.
pag·e 542 }- Q. On the two occasions you say that you saw
Mr. Garner at the Smith home, you say it was
around five-thirty in the afternoon!
A. I'd say between five and five-thirty.
Q. In t he summer time, of course, that would be broad,
open daylight, woulcln 't it?
A. Yes.
Q. Mr. Garner made no effort to conceal his presence there,
did be?
A. No.
Q. Was he walking or riding·1

3,sz
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A. Well, when I saw him, he was walking. I couldn't telI
you whether he was riding,. or not ..
Q. Did you see anything of his automobile or anything of
tliai kind¥
.A.,. No, { didn't notice it..
Q. The fi:rst' occasion you saw him he was walking down
the front steps?
A.. Yes, sir.
·
Q. The second occasion you saw him he walked 11.p the
driveway!
A. Yes..
Q. Did he enter the house on the second occasiorrT
A. I coulcln 't see that from my house; you can not i;ee Lcr
':back door ..
page 543 ~ Q. Do you know whether or not MrR.. Smith
was home when he was there?
A. I don't know whether she was home, or not, hut it fa;
the usual time for her to be at home.
Q. Do you know whether or not anybody else was in tlm
house?
I

A. No.
Q. Do you know whether or not the. lady that was- living
.
there, or not, was there?
A. She was not living there, I don't think_
Q. Do you know what month it wast
A. No, I ;don't, I couldn't tell you that.
Q. And although you lived directly· across the street nnd
the Smith home was in full view of you, you saw Mr. Garner
there. on two occasions, once coming down the steps in tTie
summertime in the afternoon, and the other walking up the
driveway. Did he go in the house when he went up the driveway? .
A. I can 1t tell you that. I can not see her side door from
mv house.
·Q. And consequently you also can't see tl1e back of her
house, can you?
i

A. No.
Q. And you coulcln 't tell whether the lights were on in the·

kitchen, in the back of the ho'use, or not t
.
page 544 ~ A. I was not in my house-at my lwuse wh~n
[[ saw that. If you ar~ referring to carsQ. You weren't in your house f
A. No, I was at l\frs. Knicely's sitting out in the yard. That
is almost directly across the street from the Smith home.
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Fmnces McCool.

Q. .Almost directly across the street. On one occasion you
saw a car go up there with some people in it and you didn't
see any light on in the house Y
A. I did not.
Q. Do you know Mr. and Mrs. Ralston!
A. Yes.
.
. Q. Did thev go up to the Smith home Y
A. Well, when she moved to Washington, I had not seen
them up there. I don't know.
Q. Up on Elizabeth Street, weren't they frequent visitors Y
.A.. Yes, sir.
·
Q. Did you see any ladies go to the Smith home Y
A. Where, on Willow Street orQ. Yes.
A. Yes.
Q. Well, then, you not only saw gentlemen go there, you
saw ladies go there?
·
A. Yes, I'd say one.
Q. You saw one?
page 545 ~ A. Yes.
Q. Do you remember seeing any more t
A. Other than the lady that lived with her.
Q. Other than the lady that lived there, you saw another
lady go there. Did you ever see Mr. Garner drive there in
any automobile Y
A. No.
Q. You remember the night Mr. Smith died Y
A. Yes, sir.
Q. You didn't see Mr. Garner there that night?
A. No, I didn't see anything.
Q. Did you hear anything over there at the Smith house?
A. No.
,Q. Any loud noises, anybody screaming, or anything of
that kind?
A. No, I couldn't possibly have heard it. I was. in the
house.
Q. Well,_ your house is rig·ht across the street.
.A.. I know, but it is farther down the street than that. It
would have had to have been an awfulQ. Just how far is your house from there t
A. It is three houses between mine and hers. After all,
you have your radio on, you couldn't bear it, could you 1
Q. Now the driveway that you say you saw ca1·s drive in,
that was a joint driveway used by the Garbers
page 546 ~ and the Smiths, wasn't iU
'
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Frances IVIcCool.
A. Yes, sir.
Q. Garbe rs ever have company 1
A. Oh, yes.

Mr. Messick: That's all.

RE-DIRECT EXAMINATION.
By Mr. Hoover:
Q. Mrs. McCool, do you know the identity or who the >ther
lady was you ref erred to as going there?
A. Yes.
Q. Who was that?
. A. Mrs. Marion Towns.
Q. How about these men whom you have said you saw go·ing up the :driveway towards the back door, were tb.ey accompanied by ladies when you saw them?
A. No, sir.
·
Q. And the time you saw Mr. Garner going up that way
towards the back door, was he walking_ out in the driveway
or up on th~ little walk that runs alongside of the house?
A. On the walk.
1

Mr. Hoover: I think that's all.

RE-CROSS EXAMINATION.
By Mr. Messick:
·Q. You've told us that you've seen Mrs. Marion Towns
go there.
page 547 ~ A. Yes. •
Q. Mrs. McCool, do you not know that it .is a
fact that Mrs. Marion Towns worked in the same office with
'
Mrs. Smith?
A. Yes. '.
Q. She works for Yancey and Weaver too?
A. Yes.
Q. And was working· at that time 1
A. Yes.
Q. On the illight of February 20, had not one of your neighbors died thftt day?
.
A. Yes.
Q. Who was the neighbor that died t.b.at dav1
A. Bobby Davis.
"'
Q. Mr. Bobby Davis!
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A. Yes.
Q. ·what house did he live in,' Mrs. :McCool?
A. Right next door to me.
Q. He lived next door to you. Would you mind pointing
out for -me the house l\fr. Davis lived in?
A. Right there is ours (indicating) and that's the top of
l1is (indicating). It is hidden by trees.

lVIr. Messick: That's Exhibit G I'm referring to.
Q. That's the top of it right there (indicating)?
A. Yes, sir.
·
page 548

~

lVIr. Messick: I'll point it out to the jury. (To
the jury:) You gentlemen can see the top of it
right there. She says the top is sort of hidden by the trees.

A. That light is directly in front of Mrs. Davis', right
there at the edge of the driveway.
Q. The light is directly in front t
A. It is at the edge of the driveway.
Q. About what time of day did Mr. Davis die, do you recall?
.A... He died around one o'clock in the morning, Tuesday
lllorning.
·
Q. This light that you speak of is some distance south of
the Rhodes home, isn't iU
A. No, I wouldn't say it was a great distance. It is just
c;1ter-cornered, I'd say, across the street.
Q. We '11 show by actual measurements bow far it is. It
is awful hard to get a lady to tell us about the measurements. Quite a number of people were calling- at the Davis
home to pay their respects that night, weren't they?
A. Yes.
Q. There were a number of people in and along- Willow
· Street along· nine o'clock, going· up there to pay their respect to the Davis family! That's true, isn't iU
A. ·wen, I suppose it would be true; it would
page 549 } only be natural.
Q. He was a rather popular man?
A. Yes, sir.
Q. And he had a lot of friends f
A. Yes.
Q. And a lot of people, of course, work in the daytime and

I
1
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Frances McCool..
wore unable to go and went there at nig_ht to pay their r(?\spectsY _
A. Yes.
Q.. That was the night that !fr. Smith died, wasn't it f
A. Yes.
Q, Did yoµ or not notice whether there were a number of
automobiles! up and down the street that night that stopped
at the Davis homef
A. Yes, there were quite a few.
Q. And sort of .gas rationing too in those times·f
A. Yes.
·
Q. And there were quite a number of people that walked
up there to pay their respects, didn't they t
.A. Well, ] do\n 't know, I cou_ldn 't tell you that. I imaginethey would walk. .
.
Mr. Messick: That's oniv reasonable to assume, isn't itr
..
·
·

I believe ·that's all.

page 550 l ,RE-RE-DIRECT EXAMINATION ..

By Mr. Hooyer:
Q. Mrs. McCool, the Bobby Davis home, or Virg·il Davis.
home, is the: second house on Willow Street on the left-band
side after you turn off of Market, is it not J
A. Yes.
·
Q. In other words, on the west side of that street tllere '~
only one ot:µer house nearer West Market than the Davh;
homef
A. Yes.
Q. And, at the same time,. the Smith home is the furtherest
house on ·the east side f
·A. Yes.
Q. Of Willow Street before you reach Wolfe, is that correctt
..A~ Yes.
1

•

·

RE-RE-CROSS EXAMINATION.
By :M:r. Messick:
Q. I believe the lots up there are fifty-foot lots, aren't
theyf
;
A. Yes, tliey are fifty-foot lots.
Q. .And this house is next cloo:r to you t
A. Yes.
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Q. And you live what you might.say the third house down
from the Smith homeY
A. Yes.
page 551 ~ , Q. It would be 150 feet that you would be away
except on the opposite side of the street, wouldn't
it?
A. Yes.
Q. And the Davis home would be 200 feet, except on the
opposite side of the street from the Smith home; that's correct, isn't it?
A. Well, I don't know, I couldn't tell you.
Q. We are pretty close to it, aren't we, if they are fiftyfoot lots?
A. Well, I don't know whether they are all fifty-foot lots
though.
·

Mr. Messick: It wouldn't be far wrong.

RE-RE-RE-DIRECT EXAMINATION.
By Mr. Hoover:
.
Q. I believe you said you were at Mrs. Knicley's on these
occasions when you sawA. Yes.
Mr. Hoover:

Stand aside.

Witness left the stand.
page 552

~

SADA KNIOLEY,
sworn for the Commonwealth.
DIRECT EXA.MINATION.

By Mr. Hoover:
Mr. Hammer: Your Honor, we want to make the same
objection and want to except.
You are Mrs. Sada Knicley?
Yes, sir.
What is your lmsband 's name, Mrs. Knicley?
L. C. ; Leonard.
Q. Leonard C. Knicley .
.A. Yes, sir.
Q.
A.
Q.
A.
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Q. · And I believe you work for the Telephone Company?
.A. Yes, sir, I'm traffic clerk there.
Q. How about your husband; what does he do?
A. He :works for the Telephone Company also.
Q. He works for the Telephone Company too 1
A. Yes, sir.
Q. Where do you live, Mrs. Knicley?
A. On Willow Street, across the street from the Smith
home.
Q. What is your number, please?
A. 45 Willow.
·
Q. Forty:_five 1
A. Yes, sir.
Q. You. say that's across the street from the
page 553 ~ ,.Smith home. Do you mean directly across the
,street?
A. No, str, it is one house south.
Q. One house south?
A. Yes, sir.
Q. Who lives in that first house north of you?
A. Rever~nd Graves-Reverend Derrick did live there
then but Reverend Graves lives there now.
Q. Is that house almost directly across the street from
the Smith house Y
A. Yes, sh.
Q. And you a re one house off Y
.A. Yes, sir.
Q. How long have you lived there, Mrs. Knicley f
.A. Fifteen-sixteen years.
Q. You've lived there ever since Frank Smith lived in the
opposite number 60?
A. Yes, sir.
Q. How long have you-did you know Mr. Frank C. Smith t
A. Yes, sir.
Q. How about Mrs. Smith; do you know her?
A. Yes, sir.
.
·
Q. How long had you Imo"'~ them?
A. Well, I would say thirteen-fourteen years.
Q.· Did you know them rather intimately, or not?
A. Yes, sir, we went around tog·ether.
page 554 }- : Q. For how long:?
A. Up until Mr. Smith went into the Service
and Mrs. McCool and I gave M:r. Smith a g·oing-away party
at l\frs. M:cCool 's home and we went around together up until
that time.
1

~
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Q. Did you continue to go around with Mrs. Srnith after
lier husband went into the Army f
i\fr.
Court
The
lfr.
The

.M·essick: I object to that as being improper.
ruled once it wasn't proper.
Court: Yes.
Hoover: You sustain the objectionf
Court: Yes.

The

Q. Mrs. Knicley, during the time Mt. Smith was in Service there, did you see people going· to the Smith homei
A. Yes, sir.
Mr. Messiclc We object to that, if Your Honor please..

Q. Men or women.
'The Court: Objection overruled..
Mr: Hammer: Exception.

Q. Were they men or women t
A.. They were men.
Q. Did you see any women go there?
A. Occasionally; yes.
Q. How about men, did you see men more than occasionally!
A. Oh, yes.
page 555 } Q. How often did you see men go there 7
A. Well, seve1·al times a week, I would say.
Q. Where would· you be when you would see this?
A. Sitting in my :front yard at night.
Q. During what time of the year?
A. Well, it was after nine o'clock. I :finished with my work
and went out where it was cool.
· Q. I say, what time of the year!
A. What time of yead It was in the summertime.
Q. In the summertime?
A. Yes, sir.
Q. Could you, from where you normally would be seated
at those times, I believe you said in your yard, tell anything
about the size of the men whom you would see going in
there?
'
Mr. Hammer: We object to that, if Your Honor please.

3go
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Your Honolr- has ruled on that once before and wouldn't admit it.
Mr~ Hoover: Your Honor, we think that that is very material here- and a very material circumstance.
The Court: It may bep
Mr. Hammer: You can't go on a fishing expedition.
Mr. Spencer: Let's ask the Court to hear us. ·
Mr. Hooter: l\~ay we be heard in ~hambers t

IN CHAMBERS.

page. 556 }- ·

(Present: The Court, counsel for both parties,. and tlle
defendant.)

The Court: It may be that I'm acting under misinformation; not iµformation from somebody but information for
myself. Inl other words, this is for the purpose of getting·you say what's the witness·
Mr. Spencer: He asked the witnesses if they observed, or
could from the point that they were, see the apparent size
of these men who went in there. Now I couldn't call tbecase off to Your Honor but I'm satisfied there are at least
one or more cases in Virginia directly holding that witnesses
unable to accurately identify a person that they may, nevertheless, as ~ircumstantial evidence, say what their apparent
size and build of the person seen at night was.
The Court: But that doesn't fix-say who it is .
. Mr. Spencer: No, sir, it doesn't. And this ma.n is a man
of unusual .height, unusual size. I don't personally know
what the witness would say.
Mr. Hoover: I don't either.
Mr. Hammer: l\fr. Martingale is an unusual sized man;
Mr. Weave~: both of them. You 'vc got unusual sizod men
all over Harrisonburg and Rockingham County.
page 557 ~ Mr. Hoover: _The same thing would apply if
he had been a httle man.
:M:r. Hammer: Mr. Hoover is a little unusual; he's a little
taller than I am.
The Court: The evidence as it stands now, I '11 have to
exclude it. :
Mr. Messick:· She knows Mr. Garner.
Mr. Spend,er: They know very well, Judge, you can't identify anybody at a distance at nig·ht.
Mr. Messick: That's a very simple matter, so !frs. Rhodes
1

says.
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Sacla Knicley.
:Mr. Spencer : I said at a distance.
The Court: I can notMr. Spencer: ·would Your Honor give me a chance to
show you a case on it 1
The Court : All right.
l\fr. Spencer : I think, if I'm not mistakenM:r. Hammer: vVe don't want to procMd with our examination until this thing is finally determined.
Mr. Spencer: Suppose, in order not to delay matters unduly, for the Court to give us an ·opportunity and if we can
show Your Honor a case in point we be allowed to call him
back.
Mr. Hammer: "\Ve object to that because she
page 558 ~ will be subject to cross examination now, andMr. Spencer: If they want to be contrary1\fr. Ruebush: You know you haven't the right to take this
witness off of the witness stand.
Mr. Hammer: If you want to stop to get your authorities, we'll stop the case right now.
Mr. Spencer: It is a curious thing about that: you know
so much about what I know. I'm addressing myself to the
Court.
Mr. Ruebush: I'm asking the Court to leave the witness
on the witness stand until she can be cross exafoined.
Mr. Spencer: I'm asking the Court to do one of two things:
either allow us some time now--not a long time but a few
minutes-to see if I can't find you some authority on that,
or, if it would expedite matters, to give us leave-and I
tliink that's in the discretion of the Court-to recall a witness for anything until you rest your case. ·
·
The Court : Oh, yes, if you can g·et something ·convinc_ing,
why I'd open it up.
Mr. Spencer: I'm certain we can find a case directly in
point.
·
·
The Court: But I can't follow it from my information.
Mr. Spencer: Do I understand the Court to
page 559 ~ rule that if we do produce the case, the Court will
accord us the privilege of bringing the witness
back to testify on the matter as to the general size and shape
or build of the man f
The Court: I don't see how I could do that. It would have
to be a clear-cut case.
·
Mr. Spencer: I mean that it would be a case in point.
The Court: Then I might open it up,: but it's gQt to be-
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I cau 't see where it would land. Yon 'd have to have something clear:.cut.
Mr. Hoover: I don't know what the witness' answer will
be to the question but suppose that in response to the question which has been propounded to her, the witness would say
that yes, she could see that, a number of times she saw a large
man going there ... Now wouldn't that be a material circumstance in this case to go along with the other circumstances in
the case Y It is purely a circumstantial case.
:Mr. Messick: Assuming. Mr. Keezle had been living and
would have walked in there, would you have said that that
was a circumstance because Mr. Keezle walked in?
Mr. Hoover: We don't pretend to say who the
· ·
.
page 560 ~ person was.
Mr. Hammer: If you don't pretend to say, you
have no right to introduce it.
Mr. Messick: She knows Mr. Garner and she can say
whether she knows Mr. Garner went in there.
Mr. Hoover: She doesn't sav that she knew Mr. Garner
at night.
•
·
Mr. Hammer: You are on a :fishing- expedition, Mr. Hoover
and l\f r. Spencer: You are trying to elicit and say it was,
because it was a big man, it was Gamer. You are trying to
:fish out from what they have not been able to get out any other
way.
The Court : I can't take the time.
1

1

(All parties to the trial returned to the courtroom.)
Q. Mrs. Knicley, do you know Ralph H. Garned
A. Yes, sir.
.
Q. Did you ever see llim at the Smith home on Willow
Street?
A. I saw him coming down I1er walk one evening.
Q. ,vhen was that y
A. It had, to be after :five o'clock in the evening because I
work until :6ve, don't get home until ten or fifteen minutes
~fter five, and it was. afte1~ that time; between
page 561 ~ ~hat and six o'clock sometime.
Q. Was it a week day or Sunday!
A. It was a week dav.
Q. Do you know about when that was, that.~ is with refer.
ence to the time of vear?
A. It was after ~Mr. Smith came home from the Service, I
know that. ·
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Sada K nicley.
Q. Do you remember when he came home from the Service!
A. Mr. Smith was at the New Year':s dance. I saw him
there. I don't know when he came home but he was .at the
New Year's dance and it was after that time.
Q. Do you refer to the New Year's dance, last New Year's
dance, preceding the date of his death?
·
. A. Yes, sir.
Q. Where w.ere you when you .saw him on that occasion!
A. I saw llim from my front room window..
Q. From your front room window?
A.. Yes, sir.
Q. You mean you were within the house, inside?
, A. I was in the house, yes.
Q. How did you happen to notice him on that occasion?
A. I happened to look out of the window and saw him coming down the walk.
Q. Did he have his car?
A. There was a car sitting in the front of the house..
Q. Do you know whether or not that was his
-pag·e 562 } cart
A. The man g·ot in the car and drove towards
··wolfe Street.
Q. ,Vas the caT beaded in that direction}
·A. Yes, sir.
Q. ·where was it pa1·ked?
A. In front of the Smith home.
Q. Rig·ht in front 1
A. Yes, sir.
·Q. Was anyone with him f
A. No, sir.
Q. Did you see any other men-any men go into Mrs.
'Smith's home otl1er than the time you saw Mr. Garner there?

Mr. Hammer: "\Ve object, if Your Honor please.
. A. Yes.
Mr. Hammer: It was: Did you see any other menMr. Hoover: I chan~:ed that to:· Did vou see anv men..
l\fr. Hammer: All right, that's still objectionable.
The Court: Anv what?
Mr. Hoover : Any men go there other than on the occasion you specifically saw Mr. Garner.
Mr. Hammer: It is immaterial to the real ispage 563 ~ isues in this case. I could have g:one there and
anyone else in the courtroom went there-
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Sada: Knicley ..
The Court:. She can answer the question..
Mr. Hammer: Exception..
A .. Ask me the question again ..
Mr. Hoo~er :' Read the question to her.
(The last question was read by the reporter.)

A .. I did ..
Q.. Over what period of time!'
A. What. do you mean by thaU
Q. When
you ref er tot
A. Well, when I saw the men go iu there, it was at night.
Q. Was it during the time Mr .. Smith was in the Army,, or
not?
A. Yes, sir.
Q. Was it frequent, or not 6l
A .. A co1:1J?le times a week.

ao

!

Mr. Messick: You went into all that

Q- By which door did they enter¥
A. I would call it her kitchen door; I guess you wouid call
it the south :door.
Q. Where is that door located f
A. Up at the end of the walk.
Q. In whiph side of the house, that is I
A. On the south side.
page 564 ~ Q. Southside of the l10use 1
A. Yes., sir.
Q.. I hand yon here Defendant's Exhibit No. "F", which
shows a picture of the Smith home and the Garber home with
the joint driyeway separating the two. WiH you point out to
the jury on that picture the door you ref er to?
A. Right here (indicating), and here's the walk he was coming down (indicating). His ca1· was parked along here (indicating}. He came down over these steps and got in the
car sitting there (indicating).
Q. That dporway which you bave indicated is nlmost at the
extreme rear of the house f
A. Yes, sit.
Q. When you would see men go there to t1w Smith house
during that time, what would be the situation with rClfcrence
to lig·hts in the home Y
·
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A. Sometimes there w~re a dim light in the house and sometimes there weren't any light at all.
Q. How long would those visits last?
A. "\V ell, it seemed like the silk mill whistle was ,an alarm.
As soon as that went in, they usually left after eleven o'clock.

Mr .Hoover: You may take that witness.
page 565 ~

CROSS EXAMINATION.

Bv Mr. Messick:
"'Q. Mrs. Knicley, did you attend the New Year's dance?
A. Yes, sir.
Q. I believe that was out at the Spotswood Country Club,
wasn't itT
A. That's right.
Q. Do you know Mr. Vance Dinges1
A. No, sir.
Q. Do you know him when you see him 1
A. No, sir, 1 <lout' know Mr. Ding·es .
Q. Did you see the trouble that occurred between-I'll tell
you who he is. :M.r. Ding·es plays baseball for the Philadelphia National· League, I think it is.
A. I know who you mean but I still don't know the gentlemen. I really don't.
·
Q. At the dance that night, did yon see the trouble that
occurred between Mr. Frank Smith and Mr. Dinges?
A. No., sir, I didn't know there was any trouble that went
on until after, a couple weeks after.
Q. You heard about it a couple weeks .afterwards 1
A. Yes, sir.
Q. That Mr. Dinges and Mr. Smith bad had a fight out
there¥
A. I heard that ; yes.
Q. Mr; Dinges, do J ou know him when you see him 1
A. No, sir, I don't know the man.
page 566 ~ Q. You just don't know the gentleman?
A. No, sir, I do not.
Q. I was just trying to get tlie information. I don't mean
any offense at all in my questions to you, lady, in any respect.
You told us that on one occasion you saw Mr. Garner walking down the sidewalk and get in a car that was parked in
front of the Smith house 1
A. Yes, sir.
Q. And you felt that that was after 'Mr. Smith came home?
7

\
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A. It was.
Q. That ~ould be either in Janua1·y or February of 1945,
wouldn't it?
A. Yes1 sir.
Q. Do you remeber whether it was in January or whether
it was in February!
A. No, I can't tell you that. It was after he came home
from the Se,rvice.
Q. Had Mr. Smith gone to work at that time?
A. I don't know. I don't know whether he. went to work.
Q. You don't know when he went to work t
A. No, sir.
Q. What time did Mr. Smith come home when he worked 1
A. I don't know that.
Q. If it was in January, if it ,vas between five
page 567 ~ and six o'clock, it was beginning to get a little
aark., wasn't it?
A. vVell, we had daylight saving time then.
Q. Yes, ma 'am, that's rig-ht. I do recall we did have daylight. So that would be between four and five?
A. Yes, sir.
Q. So it w.as daylight?
A. It certainly was .
. Q. And Mr. Garner made no effort to conceal his presence
there from a:nyone, did he t
A. None that I could see; no.
Q. How was he dressed, do you remember?·
A. I can't remember that. He was in dark clothes but I
·
mean I can't describe his clothes.
Q. Do you recall 'Yhether he had au overcoat on, or not?
A. No, sir, I can't tell you that.
Q. Did he have a hat on?
A. Yes, he did.
Q. ·was he wearing glasses, or not]
A. I couldn't tell you that.
A. The car, you say, was park~d in front of the Smitb home?
A. Yes, sir.
Q. Was Mrs. Smith at home at that time 1
A. I don't know, I didn't see her.
Q. Do you 1know whether Mr. Smith was at home?
A. I don't know.
page 568 } :Q. Do you know whether anyone else was there
at the house?
A. No., sir, I do not.
i

i
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Q. You lived almost, you might say, almost directly across
the street from the Smith home?
A. Yes, sir, it is on_e house south; the parsonage is the next
house and I'm the next house south.
Q. And that was the only occasion that you .saw Mr. Garner
there?
· A. That's right.
Q. You know Mr. and :Mrs. J aines Ralston, do you not, Mrs.
Knicleyf
A. Yes,· sir.
.
Q. They are very good friends of the Smiths, weren't they!
A. They were; yes.
Q. And they frequently visited the Smith home, didn't
t11ey?
A. Yes, they did whenever they came to town. Of course,
they have been gone from here, I'd say, four or five years.
Q. But, of course., they came to town occasionally. and did
visit Mrs. Smith 7
A. Yes, and also my home.
Q. Also your. home t
page 569 } A. Yes.
,,
Q. They were good friends of yours too 7
A. Yes, they were.
·
Q. I believe you all belonged to a little social club t-0gether,
known as the "Peak Club"?
A. No, sir, called the ''Friendly Club".
Q. Friendly?
A. Yes, sir.
.
Q. I don't know where I got the name "Peak'' here. I used
to live here but I'm a stranger here, been awa~r so long.. But
you call it the Friendly Club?
A. Yes, sir.
Q. And you folks tried to be friendly, of course 7
A. We did.

Mr. Messick: That's all.
Mr. Hoover: Stand aside.
Witness left the stand.
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MRS. J. S .. GARBER,.
sworn for the Commonwealth.

DIRECT EXAML""'IATION.
By :Mr. Spencer:.

Q. You are Mrs. J. S. Garberf
A. Yes, sir.·
.page 570 ~ Q. Where do you live, Mrs .. Garber Y
1. A. 52 Willow Street.
Q. Where: .is that in relation to the home. lately occupied
by Frank Cr Smith and his wife!
A. Just south; next door south.
Q. How long have you lived there!
A. Six years.
Q. About ,six ,years. Did you know Mr. and ::Mrs~ Frank
1

Smith?
·
A. Yes, I knew them.
Q. Were you friendly with them or a casual friend?
A. Just casual. We were good friends, yes, not intimate.
Q.. Does this picture here, which is marked ''Defendant's
Exhibit F", show the two houses occupied by you aud the
SmithsY
A. I guess this is mine;· this is Smith's (indicating·).
Q. Theirs seems to be jns a little darker.
A. Well, i~ is paint~d dark.
Q. Can you see it if I switch it over here 1 This is your
house (indicating)?
A. Yes, sir.
Q. This is the Smith house?
A. Yes, sir.
Q. How is your house arranged-the jury has seen the
Smith house, how is your house arrang·ed with
page 571 ~ reference to thefrs?
.
i A. Just opposite; the dining- room comes together and the bedrooms are a part.
Q. In other words, the two hotises apparently were built
about the same time by the same people, just the reverse, the
one with the other Y
A. Yes, sir.
Q. Then I take it that your kitcl1en and breakfast nook
•
would be just opposite hers T
A. Yes, sfr.
Q. And yo:ur living room would be liere (incUcnting) just
opposite her: living room?
A. Yes, sir.
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Q. Mrs. Garber, do you recall when Frank Smith left home
to go in the Service 1 I don't mean the exact date but the
period of time Y
A. I think so.
Q. From that time on, did you pay any attention to any
visitors arriving at that house 1
A. I didn't pay any attention.
Q. Did you observe any?
A. I saw them going and coming but I didn't pay any attention.
Q. Were they men or women f
_
A. Mostly men, I think I saw, sometimes.
page 572 ~ Q. You say that you observed both sexes calling the:re but mostly men Y
A. Yes, sir.
Q. How did the men in general enter that house?
A. Some in the front and some in the back.
Q. Some in the front and some in the back. You mean by
that into the little doorwav that entersA. Side door. There's only two doors : one front and one
~~.

.

Q. There's no back door to the house T
A. No, sir.
Q. · How often would you say you saw men drive in or did
they drive up in the driveway generally 1
A. At night., they did.
Q. At night they did. Speaking of those who only came
there at night, were they generally, mostly men or women?
A. Men.
Q. Did you ever see any women coming in there at night?
A. (Witness shook head.)
Q. Were the men accompanied by any women T
A. No, sir, not the one I saw.
Q. One; only one?
A. Just one.
Q. How often would you say you saw him go in~
pag·e 573} A. Once a week.
Q. Did he enter f:om the front or back?
A. Side.·
Q. Entered from the side T
A. (Witness nodded ·head.)
Q. "\Vere the lights on or off W"hen she received these visi-. ·
tors?
A. It was usually off when I saw it.
Q. Off?
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A. The light.
.
Q. Do you have any idea how often he came f
A. Once a week is the only tim~ I noticed.
· Q. Were you there on the night of February 20?
A. Yes, sir.
Q. Tell us what you did the night of th<: 20th, say from sL"'{
o'clock on.
A. We had-well, I didn't get home until after that, but
we had supper and I cleaned up the supper dishes and went
in the room and sat down and listened to the radio.
Q. I believe you and your husband operate a grocery store;
is that right?
A. Sir¥
Q. You help your husband in the store 1
A. Yes.
Q. And you come home. when he comes home?
page 574 r;: A. Yes.
Q. And you say it was after six o'clock when
you g·ot home?
A. Yes, sir.
Q. And you had prepared your supper, washed your dishes;
you didn't make him wash them, did you f
A. No.
Q. And then moved on into the living room 1
A. Yes, sir.
Q. Before you moved into the living room, did yon have
occasion to look over at the Smith house?
A. Didn't have any occasion but I just looked through the
window.
Q. Just happened to?
A. I didn't have anv occasion.
Q. Where were you"'?
A. In the kitchen, through the breakfast room.
Q. And you were looking over toward the Smith house 1
A. Well, yes.
·
Q. Through the breakfast room in the Smith house?
A. Yes.
Q. · Did you see at that time any man or men in the house?
A. I saw two men.
•
Q. How much of their bodies could you see 7
A. Just the trunk. I couldn't see the tops of
·page 575 r :the hea¢ls because the shade was pulled.
I
·
·coHldn 't see the tops.· I mean from the neck up,
I couldn't see.
1

i
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Q. Could you tell us anything about their relative sizes
or build7
A. One was a good bit heavier than the other one.
Q. Approximately how broad would you say the heavier
one was?
A. Oh, I don't know.
Q. Did he seem to be an·average size man, large manY
A. Large man.
Q. Large man. Did he .seem to be the size of Mr. Smith
or smaller or whaU
A. I wouldn't say it was Mr. Smith or who; I don't know.
Q. You wouldn't undertake to go that far?
A. No, sir.
·Q. How about the other one t
A. The other one was a slimmer fellow.
Q. You wouldn't undertake-A. He wasn't as tall and he was slimmer; he had a coat on. ·
Q. About what time was that; could you fix the time Y
A. It was just. about seven-thirty, I think. It was about
when I finished, before I put the light off and went in the
living room.
Q. And you went in the living room, you think, '
page 576 ~ about seven-thirty?
A. I think so, along there, as soon as I could
get supper over.
·
Q. You didn't have anything to fix the time by Y
A. No.
Q. Later on that night, did you hear any car or cars drive
into that driveway and drive out 1
A. I heard one car. I couldn't· tell whether it was going
in or coming put. I don't know.
Q. Could you fix the time of that Y
A. It was after nine-fifteen, but I clon 't know· what time.
Q. It was after ni11e-fifteen. How come you to say thaU
A. "\Ve had listened to Gabriel Heater on the radio and I
just walked to tlrn heat register and was standing- over the
reg·ister and I heard just a car, but I didn't pay any attention
to which way it was going or coming. I just dicbl 't think anything a bout it.
Q. You know it was after nine-fifteen because the Gabriel
Heater program was over at nine-fifteen 7
A. Nine-fifteen.
Q. Did you hear any noise or scream or outcry!
A. I heard one noise from Mrs. Smith. I couldn't tell
whether it was a cry or scream. I don't know what it was.
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Q.. You thought it was Mrs. Smitht
A. Yes.
.
Q. Cry or scream or what¥
Holler .or scream; it wasn't any laugh nor cry.
When was that 1
Just along about that time ..
Along about the time that the car either came in or ~ent

:page 577

_A.
Q..
A.
Q.

Mrs. J. S. Garber.

f

I

I

ouU
.A. Along there somewhere, I don't know exactly.
Q. But it twas .along about the same time that you heard
this cart
A. Yes~ sir.
1

Mr. Messick: M:r. Spencer, as your witness,. I wouldn't
lead quite so much. I object a~ a very leading· question.
Mr. Spencer: I expect you are quite right, Mr. Messick.
And I apologize but I think you'll agree with me it is hard
not to do sometimes.
Mr. Messi~k: . Oh, I know it is a very difficult thing but the
lady is intelltgent.
Q.. Mrs. Garber, is there any window in your living room
on the side toward the Smith house Y
A. No, sir.
.
Q. Where .did you stay from the time you left the breakfast nook until you, A. Right in the living room.
page 578 ~ ·• Q. ·where were you when you heard the car
either coming inA. Stepped from the living room to the dining room.
Q. You happened to go to the dining room? .
A. To the heat register.
.
Q. Were you still on the heat register when you heard both
of those sounds!
·
A. Yes.

Mr. Spencer: ·witness with you ..

I.

CROSS EXAMINATION.
By Mr. Messick:
Q. Mrs. Garber, of course you weren't paying auv attention to anything· particular that night, were you f
•
A. Not a thing.
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Q. You were at home tending to your affairs, listening to
the radio?
·
A. Yes .
.'Q. As a matter of fact, it is only about twenty feet from
your house to the Smith house, isn't it 1
A .. Just the driv~way beti een; I don't know how wide you
call it.
Q. I think the driveway would possibly measure about fif.
teen feet; I'm not sure about it. Now you told us that you've
seen people g·o to the Smith home. You've never seen Mt.
Garner go there, have you Y
page 579 ~ . A. No, sir..
.
Q. You've never seen Mr. Garner leave there,
-have you?
A. No., never saw him there since this happened.
Q. You told us about two people being in the kitchen that
night and one was a broad-shouldered man. Mr. Smith was
a broad-shouldered man, wasn't he 1
A. I don't know.
Q. Don't you know :Mr. Smith?
_
A. Oh, yes. I d_idn 't see his face or his head.
.
Q. Mr. Smith was broad and heavy-set, he was that type
build, wasn't he?
A. Yes, he· was.
Q. And· the other man-do you know Mr. Douglas Leach T
A. Yes., sir.
Q. Isn't he more or less of ·a slim man?
A. He was slim, tall.
Q. Did you see any lady there in the house when you looked
through?
A. No, not then.
Q. But did you see any ladies?
A. Yes, before that I saw some women. I didn't know who
she was.
Q. Do you know Mrs. Marion Towns Y
A. No, I don't know her.
Q. But you saw another lady there in the house?
A. Yes.
page 580 ~ .Q. ~And that was around seven-thirty in the eve1

fil~f

.
.

.

A. (Witness shook head.)
·
Q. As a matter of fact, you took one man to be 1'fr. Leach
and the other man to be Mr. Smith 1
.
A. I didn't know who the other fellow was; I don't know.
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I couldn't see the tops of their heads. I don't know. I
wouldn't say it was Mr. Leach. I don't know that.
Q. But the broad man was -the build of Mr. Smith, wasn't
he?
A. He w~s a heavy man; I don't know who it was, I couldn't
say.
-Q. I suppose, Mrs. Garber., running a store, you are at home
practically every night, aren't you 1
A. Just about.
Q. You referred to seeing one man go there at least once
a week. You didn't see Mr. Garner go, did you i
A. No. '
Mr. Messick: That's all. Stand aside.
RE-DIRECT EXAMINATION.
By Mr. Spencer:
Q. Do you know it was Mr. Garner¥
A. I don't think it was l\fr. Garner; not the one I seen.
Q. One other question I want you to answer, Mrs. Garber:
On this night in question, between, ·we'll say, the
page 581 ~ time you got home and the time, say, ten o'clock,
was there anybody entering· your house, anvbody
coming in ybur house 1
._
. "
A. No, sir.

Mr. Spencer: That's all.
·Witness left the stand.
MRS. DAVID RHODES,
sworn for the Commonwealtl1.
DIRECT EXAMINATION.
By Mr. Hoo:Ver:
·
Q. What is your name, please?
A. Mrs. David Rhodes.
Q. How old are you., MrEt~ Rhodes T
A. Thirty.
Q. Where do you live?
A. We live 36 North Willow Street.
Q. What does your husband do, Mrs. Rhodes?
A. He works at the Harrisonburg Hatchery.

-

-
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Q. Have you a family!
A. Yes, we have three children.
Q. Where is No. 36 Willow Street with reference to No. 60,
the Smith home,
.
A. ·well, it is just .several houses below.
page 582} Q. That's north or south of the Smith home!
A. That's south.
Q. South. Is the Smith home on the same side of the
street?
A. On the same side of the street.
Q. How many houses are between, do you know?
A. Two.
Q. Two houses in between your house and Mrs. Smith's Y
A. Uh-huh.
Q. Mrs. Rhodes, do you lmow where you were on the night
of February 201
A. Yes, we were dow11 the street.
Q. vVho is "we"t
·
A. Well, my husband and three children and myself. We
went down to the drug· store to get some medicine and after
we left the drug store we drove out of to\\rn for a ridP~ We
came back in town and came in the Rawley Pike, which we
eame on down West Market.
Q. Do you know what time that was i
A. Well, on ,vest Market we stopped at the church there
at the stop light, the town clock struck nine.
. Q. You say when you stopped at the church at the stop
light, what church do you refer tof
.
A. The United Brethren Church on High Street.
Q. The United Brethren Church on West Marpage 583 ~ ket Street when you stopped there for. a stop.
light?
A. That's right.
Q. It was what time f
A. Nine.
Q. How do you know it was nine?
A. Because we heard the town clock strike.
Q. The town clock on this building?
A. vVas striking nine.
.
Q. After you had gotten the proper signal from that light,
which direction did you go inf
A. We went on down High Street; went north.
Q. Turned down High Street?
· A. Uh-huh.
Q._How far did you go on Hig~ Street?

--
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A. Well, we went down on High Street and came down on
Wolfe Street, turned and came down on Wolfe Street, and
from Wolfe Street, we came in on Willow Street.
Q. That's to your home¥
A. Uh-huh.
· Q. When ;you turned off of Wolfe Street and headecl south
on Willow Street, did yon see anyone at the Smith hometA. No,.
saw a car. . .
Q. Saw a cart
· ·
A. Yes.
.
Q. Where was that carY
A. The car was parked in front of the house.
page 584} Q. In front of the Smith house!
A. In front of the Smith house.
Q. Did you see any persons there·7
A. I saw :a man outside of the car.
Q. Man outside of the car r
A. And there was a lady inside of the car.
Q. And a lady in the car. Which direction· was that car
headedf
:
. A. :N9rth.
Q. Headed north f
A. Uh-huh.
Q. The direction you were approaching it from, is that
right?
:
A. Uh-huh. It was going that way and we were coming·
this way (indicating).
Q. Did that car-did you ·see that car pull away, or not!
A.. No, w~ didn't :see the car pull away. ·we didn'tQ. What Hid you do f
.A. Well, we came on down the street and as we got down
the street, we saw a car coming· in off of West Market Street.
Q. Did you see the car you are ref erring to tnm into Willow Street off of West Market?
A. I saw it come off of West Market as it
page 585 } turned in on Willow Street.
Q. That car was coming towards you, as I understand it?
·
A. Yes, that car was coming towards me.
Q. Did yon make any particular observations about. that

we
,

1

1

!

car?

A. Well, the car was g·oing rather fast and it was first from
one side to the other before he really got it straightened out.:
Aud I said to my husband, I said-
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Mr. Messick: I object to what she said to her husband.
Mr. Hoover: Your Honor, it certainly seems to me that
whatever she mav have said there with reference to observation of that car is certainly material.
M-r. Hammer: Not as to what she said to her husband.
Mr. Hoover: -It is her own statement.
Mr. Hammer: It is a spontaneous explanation.
The Court: She can answer. It seems to me she can answer the question.
Mr. Hammer: Exception.

Q. Just go ahead with what you were about to say, Mrs.
Rhodes.
A. Well, I said to my husband, I said, "The car is going
to hit us''. So my husband, he slowed up our car. Of course,
by that time, this car had slowed up too and it
page 586 ~ was a car in front of Mr. Paxton's houseQ. Where is Mr. Paxton's house, with reference
to yours¥
A. Well, it is across the street from my house.
Q. Directly?
A. Almost rig·ht in front of my house.
Q. How near had you gotten to your driveway when you
met this· other cad
A. Well, we wasn't so very far from our driveway. We
were almost right about ready to turn into our driveway.
Q. Almost ready to turn into it. Is your driveway on the
north side of your house or on the south side of your house?
A. It is on the south side of our house.
Q. Which would mean that you have to drive past your
house in the direction you were going in order to turn into
iU
A. Turn into our drive; that's righ~; uh-huh.
Q. When you met this car, could you tell who was in it?
A. Why, yes, I could.
Q. How many people were in it?
A. There were one person in the car from what IQ. Who was that person¥
A. That person was Ralph H. Garner.
Q. Did you recognize him?
.
· A. I recog11ized him in the car as he passed,
page 587 ~ because both cars came-when he passed us, of
course our car slowed up and his car slowed up
too, came to almost a stop there in the street.

408

Supreme Court of Appeals of Virginia
'J1frs. DM.'id Rhodes.

Q. Wher~ were you sitting· in yo-er car, Mrs. Rhodes?
A. I was: sitting in the front seat.
Q. And who was driving¥
·
A. My husband.
Q. Your husband was driving and you were seated to his
right in the front seat?
A. That's right.
Q. Did you have-I believe you said you had the children
with you?
A. The children were on the back seat.
Q. The children were in the back seat?
A. Uh-huh.
Q. After you met that car and after it had proceeded in
a northerly direction, after passing you, did you see where
it wenU
A. It weijt up into the drive· of Smith's driveway there.
Q. Did you see it f
·
A. Yes, L saw it go up in there.
Q. How did you happen to see it make that turn and go
up into that driveway¥
A. Well, I noticed the car when we drove up into our driveway because it was going up in there and we, of
page 588 ~ course, our car, we stopped after we came up into
our drive and we got out of our car.
Q. You stopped your car in the drh·ewayf
A. Uh-huh.
Q. Did you get out of the car right away, or not?
A. Well, we heard a noise.
Q. Before you g·ot out of the carf
A. I hearµ a noise just as we were getting out of the car.
Q. What sort of a noise did you hear f
A. Well, it was just something like something had fell,
some kind qf a lumbering noise.
Q. ·What did you do?
A. Well, my husband he got out and taken the three children and went in and I asked him what the noise was. He
said he didn:'t know. And then we heard-I heard a scream.
Q.. What sort of a scream did you bear?
A. It was a man's voice; it was just a scream. It wasn't
a cry but it was a scream.
Q. Could you tell from what direction it came 1
A. Well, it came from the way I was standing, it came from
towards that way, towards t.he house from where I was stand. ing.
!
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Q. Did you bear any further noise, Mr~. Rhodes?
A. Well, then, I heard another noise aft~r I
page 589 } heard this scream.
Q. ,vhat sor-t of noise did you bear after the
screamf
A. ·wen, it was something like a door or somethi.Jig fell,
some kind of a lumbering noise.
Q. Where were you at that timef
A. On the steps at the oar.
Q. Your steps?
A. Uh-huh; at the car.
Q. The steps at the cad
_
.
A. Uh-huh. Not on the porGl1• steps but down at the drive.
Q. That's a couple steps there up from the driveway to
the walk that leads up to the porch; is that right f
A. That's right., Uh-huh, that's right.
Q. What was the next thing that happened, .tl1en,. Mrs.
Rhodes?
A. Well, I stood there on the steps a little bit and directly
the car came out and come on down and went on down..
Q. When the car came out of the driveway, whicb way did
it back!
A. It backed north and went' south.
Q. Backed north and wentA. And went south.
Q. And then drove south Y
A. That's right.
Q.. When it drbve south from there, did it come
page 590 }- past your place again Y
A. Yes, it came back past our house again when
it came out of the drive.
Q. Did you again see who was in the cart
A. I again recognized the man that I saw in the· car when
it went in there.
Q. That was who f
A. Ralph H. Garner.
Q. What was l\Ir. Garner doing when heA. Well, he was looking· out of the car as if he was looking back.Q. Looking out of the car as if beA. Out of the glass as if he was looking back.
Q. In what direction?
A. Towards the Smith home.
Q. What sort of speed was the car being driven at at that
time?
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Not sq very fast~
Not so ve:ry :fast!
Not so very fast.
What street lights are there on that street, Mrs. Rhodes?
Well, there's street lights right across from our house
-not exactly right across from ouF house but it sets almost
across from our drive.
page 591 ~ Q. OU mean On the opposite side of the ·street!
A. Uh-huh, almost :right there at Davis'.
Q. Almost at the Davis home 1
A. Uh-huh:
.
Q. The Virgil Davis home¥
A. ·Right !along there, ther~ ,.s a street light.
Q. Was that light burning?
A. Yes, it was burning.
Q. Is there anything· unusual about that particular street
light; does it have any unusual equipment in connection with
iU
A. Well, it has a shield on it.
Q. Where! is this shield?
A. Towarcls Mr. Baug·her 's house. The shield is not on
this side of :the, light.
,
Q. Is the shield on the north or the south side of the bulb?
A. On the north side-it is on the south side.
Q. On the south side?
A. Of the bulb.
Q. Which way does that throw the light from the lamp Y
A. Towards our house.
'
Q. Towar~s the north?
A. Uh-bun.
Q. Had you ever seen l\fr. Garner, Ralph H.
page 592} Garner, at the Smitb home prior to that time, before thenf
A. I had saw him one afternoon in the yard; one Saturdav afternoon.
Q. In what yard?
A. Mrs. Smith's yard, in the back yard.
Q. In the back yard?
A. Uh-huh.
Q. On a Saturday afternoon¥ .
A. One Saturdav afternoon.
Q. What time of year¥
A. ·well, it was warm weather.
Q. "\Varm ,weathert
A. Uh-huh.
A.
Q~
A.
Q..
A.

r
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Q. How was he dressed? .
A. Bathing trunks.

Q. Bathing trunks. \Vas he standing up or sitting down
or walking or.
A. He was standing up when I saw him.
Q. Standing up when you saw him. Anyone else there in
the back yard?
·
A. Mrs. Smith was sitting there.
Q. How was she dressed t
A. In a sun suit, bathing suit.
Q. You say that was. during· the summer. Can you say
during what summmer ¥
page 593 ~ A. It was during ihe summer that Mr. Smith
was in Service.
.
Q. During the summer Mr. Smith was in Service. Did
you, at any other time, see Ralph H. Garner at the Smith
home or in the company of Mrs. Smith t
A. No, I did not.
Q. Did you ever see her with him in an automobile?
:Mr. Hammer: I object, if Your Honor please.
She said she had never seen him. The question was asked.
Now he's trying to lead her.
The Court: Yes. Objection sustained.

Q. Mrs. Rhodes, how long would you say you remained out
there in front of your house that night from the time you
got out of your car until you saw Mr. Garner leave the Smith
house and drive back down past your home¥
A.
ell, I was there quite a while. I'd say a little better
than twenty minutes; maybe a little longer than that.
Q. Twenty minutes or maybe a little longer?
A. I was there for quite a while before the car came back.
Q. As I understand, your husband had gone into the hom;e
with the children as soon as you got there?
A. Yes, he had gone in.
Q. vVere you there al011c?
A. I ·was in the yard alone because he had gone in to take
the children in and taking them upstairs for them
page 594 ~ to go to bed.
Q. Wben you went in the house, where was
your husband!
A .. My husband had finished putting the children to bed and

,v
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he came downstairs ·in the living room.
reading the paper.
Mr. Hoover:
witness.

He was reading;

All right, gentlem(m, you may take _that
CROSS EXAMINA.TION.

By Mr. Me.ssick:
Q. Mrs. Rhodes, I noticed that you have glasses on. ·were
you wearing glasses on that night?
A. Yes, I was wearing gfasses that night.
Q. Had you.•
A. I wear my glasses all of the time.
Q. You wear your glasses all of the time ·y
A. Sure.
Q. If I understood you correctly, you stood out iu the
steps 1.bat go up to your driveway for a bout twenty minutes
tliut uig·ht;, twenty or thirty minutes, gomewheres in that
neig·hborhood?
A.. I coulril have been there a little longer than twenty minutes. I jus~ exactly don't know the time. I was there quite
a while.
Q. Don't know exactly the time. Approximate it as best
you can for me.
page 595 ~ A. ·wen, I'd say a little over twenty minutes.
I just don't exactly know how much longer I was
out there. I was out there quite a while.
Q. A little over twenty minutes; you wouldn't say exactly
how much long·er. w·hat kind of a night was it, Mrs. Rhodes?
A. Well, I just don't exactly remember the night. I know
that afternoon it had rained but I know that night it had
cleared off. · It wasn't raining when we le:ft the house.
Q. Wasn't it a cloudy night and rain again that night¥
· A. Not right then it was not, no. I think it started raining earlier i'n the morning, around four o'clock. I think it
started raining then.
Q. It had rained before, you say, that day too?
A. It had rained that afternoon.
Q. It rained that afternoon and it rained again during
the night. Was it a cloudy night or clear night¥
A. " 7ell, I don't remember about the night.
Q. You don't remember. Was it a cold night or damp,
chilly night, or what kind of a night7
1

•
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. A. No, it wasn '.t such ·an. awful cold night; it was right
cold.
Q. It was rigllt cold 7
A. It was right cold in February.
Q. And damp, too, wasn't itt
page 596 } A. No, it wasn't ~xactly damp.
Q.. Do you know whether it had rained that
afternoon on February 20? It wasn't exactly damp?
A. No, it wasn't damp that night. It wasn't when we left.
-Q. It wasn't when you left.
A. It wasn't when we came back and it \vasn 't when I went
in the house.
Q. When you stood out there for twenty minutes, did you
:see any people on the street 1
A. No, I did not. I didn't particularly see anyone on the
street.
Q. Did you see anyone walking along the street f
A. No, I didn't see anyone walking· along on the street on
the sidewalk at all. I didn't notice anyone.
Q. Didn't notice anyone?
A. No, I didn't notice anyone.
Q. Mr. Bobby Davis had died that day, hadn't he?
A. I don't think he had died that day. It was a corpse
there on the street but he was there but I don't think he died
that day. He probably died the day before, or the night, I
don't just remember, but I do know it was a death.
Q. Were any cars going up and down the street?
A. I never noticed anyone. There were three cars in front
of Mr. Davis' house, but I never noticed anyone.
page 597 }- Q. You say there were cars in front
Davis'
house1
A.. There were three cars sitting along there.
Q. Didn't you tell us, when you testified at the last trial,
that there weron 't any cars parked there¥
A. No. You asked me if there ·was any cars on the street.
Q. Parked or moving on the street
A. You told me-asked me if there weren't any- ·
Q. I'm asking you if you did not testify that there weren't
any people on the street?
A. No, there weren't any.
Q. Or there weren't any cars ·on the street?
A. No, there weren't any on the street when I was out.
side ; there wercn 't any cars.
Q. You stood there for twenty minutes and no one went in
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and out of the Davis home or .walked up and down on the
street !
A. No, I didn't see anyone go up and down the street or go
up to the Davis home.
Q·. Don't you. know Mrs. Phillips, living in the same block
with you, ;walked down to the Davis home and then walked.
back up to whe.re. she lived?
A. Well,. I didn't know Mrs. Phillips that well. I knew
her; she probably is a neighbor; but I didn't knowQ. Did you see her when she walked up and
page 598 ~ 1down the street?
·
A. No, I did not see her go up the street ancl
I did not see her come down the street.
Q. You stood out there for twenty minutes in the cold 1
A. It wasn't·
Q. And although Bobby Davis died, was a corpse across:
the street from you, you didn't see anybody go up and clown
the street or in and out of that house·f
A. No, I didn't see anyone go up and down the street and
I clidn 't se~ anyone coming out of the house.
Q. You didn't see any vehicles move up and down theI

1

~recll

·

·

A. No, I _:did not; not while I was on t in the yard, I did
not.
Q. This i~ a picture of your home there, isn't iO
Mr. Spencer: Which one f Let me see oue thing, Mr. :Messick. Has that been offered in evidence¥
·
A. That's right, that's my home.·
I

Mr. Messick: She says that's her house and we are now
offering it in evidence.
Mr. Spencer: Just let me se.e which oneMr. Hamiper: You've got a copy, Mr. Spencer.
Mr .Spencer: I want to see which one.
Mr.. Messick: We are now offering this one in evidence so
the j1;1ry can see which one it is.
Mr. Spen~er: Withdraw the objection.
page 599 ~

(Received in evidence as Defendant Exhibit L.)

i.

Q. This is your house right here with the stone steps going up (indicating) 1
A. That's,my house.
I
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_,.

Q. .A.nd this is where you were standing at these steps right
here (indicating) at your drivewayV
A. I was standing rig·ht here (indicating) because my car
was up here (indicating). My car goes in this drive, see?
Q. But, as I understand, you were standing right there
at the steps 1
A. I was standing right there at the steps by my car. Of
course, my car comes down right here (indicating).

Mr. Messick: We offer this picture in evidenceMr. Spencer: Wait a minute now. I want you to state to
the jury where that picture was taken from and in what direction it was looking.
:Mr. Messick: All right, sir; I'll be glad to do that.
Mr. Hammer: I think he can ask the witness; she can tell.

Q:

Where was this picture taken, Mrs. Rhodes·¥ You saw
when it was taken.
A. That picture was taken-well, I think Mr. Hammer had
them take that picture standing in Mrs. Payne's
page 600 ~ yard, the next door neighbor to me.
Q. .A.nd it is looking north, isn't iU
A. They were.
·
Q. And the picture is facing towards the north, towards
the Smith home!
A. Towards ·the Smith home.
Q. And I believe that when they tried· to take that picture
that you came out and ordered people to stay off of your
premisesY
·
·
A. I did nat. I told Mr. Hammer not to take the pictur(l
in my yard, and he says, '' .A.11 right, I won't take the pieture
in your yard''.
Q. You just didn't want the picture taken in your yard f
A. He didn't have to come there and stand o'n
yard.
Q. You objected to Mr. Hammer coming up to your ilOlFC
and taking the picture?
A. Well, that's not the only time he was up tl1ere. He was
up there in the yard sometime after that at night.
Q. Up there at night?
A. Yes, he was up there at night; him and Mr. Garner were
both up there at nights.
Q. Yes, and various and sundry people have been np there
making tests at night?
A. Yes, they was by there making tests going between fift.y
and sixty miles an hour one night.

mv
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page 601 ~ · Mr. Messick: (To the jury:) That's her home
(indicating) and that's where she was standing
at the steps in her yard (indicating). You gentlemen pas_s __
i.t around.
,..,__ "'..,
(The exhiibt was passed to the jury.)
Q. You told Mr. Hammer to stay out of your yard up there,
didn't you, that you didn't want any pictures taken Y
A. No, I didn't particµlarly tell him to stay out of my
yard. He c~uld come inmy yard if he wanted to. He didn't
c e across my yard, he came down the street and into my

i~e.

·

Q.' When they came up there making tests to see what they
ould find, you phoned the police, did you not?
A. No I 'did not.
'--~. Didn't you have the officers come up there~
A. No, I :did not.
Q Nobodt phoned them?
. I don'! know if anyone phoned them. My husband went
ou to go and get my children from a birthday party.
•

I

Mr. Hoo~er: Your Honor, I object to Mr. Messick asking
this lady wf10 phoned t,he police department. How could she
know who did¥
Mr. Messick: She mig·ht know.
Mr. Spen~er: I don't think the question ought to be asked
unless you 'do know and proposeMr. Messick.: Well, the Police Department was
page 602 ~ phoned and came up there.
,
Mr. Hoover:· You are not testifying· here, Mr.
Messick.
Mr. Messick: I'm trying to find out, just seeking information that I have a right to on cross examination.
1

Q. Do you know who phoned the Police Depai-tmenU
A. No, I-

Mr. Hoover: I object, if Your HonorMr. Spencer: Mr. MessickThe Court: What is he asking?
Mr. Hoover: He's asking this witness whether she knows
who phoned the Police Department on the night that somebody was up there making tests.
The Court : She said she didn't.
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Mr. Spencer: She's answered it once, then Mr. Messick
wants to keep on beating her.
Mr. Messick: I don't know whether she's answered it or
not. I'm just trying to find out.
Mr. Hoover: 1 'm objecting.
The Witness: I did answer your question, Mr. Messick.
Mr. Hoover: Mrs. Rhodes, the ,Judge has ruled that you
don't need to answer that question.
The Witness: I did answer your question. I
pag·e 603} answered your question when you asked it, Mr.
Messick. Why shouldn't I answer it Y

Q. You did.
Mr. Hoover: Mr. Messick, the Court's sustained the objection.
· Mr. Spencer-: You don't seem to think that the Court affects your:Mr. Messick: I have the greatest respect for any court. I
may have misunderstood Your Honor. Do I understand
Your Honor -to say that I can't inquire of the lady if she
knows who phoned the Police Department?
The Court: I don't mean to say that but I mean to say
. that after she's given her answer, as she didMr. Messick: Perhaps I may be a little deaf but I didn't
understand the answer and I plead ignorance in that respect,
and I'd like to be able to get what the witness' answer is to
it. Will that be agreeable to the CourU
The Court: Yes.
Mr. Messick: That's what I thought, sir.
The Court: But I thought she had tolq you.

Q. Mrs. Rhodes, do you know who phoned the Police Department when th.ese tests were being made!
A. Mr. Messick, I answered your question. I
page 604 } do not; no.
Q. You do not know J
· A. How do I knowf I don~fr. Spencer: Don't argue.
A. I. don't stand at my telephone and pick up my receiver,
Mr. Messick, to bear people talk. How do I Q. Did you ·get mad at the people who came up then to
make the tests?
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.A. No, sh\ I did· not. I didn't even know they was up
there .,until rily husband went out to get the children at the
ay pa'rty.
Did yon get mad at me when I asked you in the court. , the last time, if you saw any people on the street 1
A. I don't think I got real mad at it.
· Q. Why, dicln/t you tell me you weren't. g·oing to answer
my questions the last time'
A~ :Because I answered yonr questions.
.
Q. You told me that you wouldn't answer it, that yon
wouldn't tell me whether or not there were any people on the
street, didn't you?
A. I said I answered your question ..
Q. You said you answered it.
A. I certainly did. I answered it three times.
Q. You answered it three times. I '11 ask you if you didu 't
testify as f dllows at the last trial.
I

•

Mr. Spencer: Call the page of the record, .Mr_
page 605 } Messick, before you read.
Mr. Messick: All right, sir, on page 298.
1

· Q. (Reading) °'Question: Did you see any other· people on
the street?
'' Answer :j .No, sir, I did not.
"Question:: Did you see the preacher .when he drov~ in in
his car and idrove· in the Smith driveway¥
"No, sir.
''Asa matter of fact, there were a lot of cars on the streetT •
''No, sir, not when we came in.' 1
- '
Mr. Spencer: Wait a minute; correction. It says: "As a
matter of fact were there not a lot of cars."
Mr. Messibk: Yes. "were there ,not a lot of cars on the
street.
1

!

•

Q. (Reading)

.

"Question: Were there not a lot of cars on the streetf
''No, sir, not when we came in.
''Question,: You came home at nine?
"Answer: Yes.,,
i

I

I

T~en I asked you-J:ou ~nswereJ the· questions '' Witness
havmg answered questions m loud and excited tones.''
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Mr. Spencer: Now, if Your Honor pleaseMr. Messick: That's what the i-ecord shows.
Mr. Spencer: If You.r Honor please, the witpage 606 ~ ness is answering Mr. Messick's questions here
and she's answeted them identfralJy as she did,
according to the record, before, and the interpolation put in
there, and wrongfully put in there, has nothing to do with
it. It is totally irrelevant. Now I expect Mr. :Messick might
be able ·to get this lady mad enoughMr. Messick: I don't want to get the lady mad.
Mr. Spencer: -to speak in excited tones again.
Q. ,vhen I asked you that question., didn't you ariswer me
in loud and excited tones?
Mr. Spencer:

Mr. :M"essick, would you clo me the honor

to wait and let the Court rule.
The Court: "'\Vha t is.Mr. Spencet: It has nothing to do~Ir. :Messick: As to what she's testified before 1
Mr. Spencer: But that's not- what she testified before.
Th~t 's what was written in there.
Q. I '11 ask yqu: Diel yon answer my que~t.ion iri loud and
cxci te<l tones ·J

:.Mr. Spencer: Don't answer that question. I want to ask
Your Honor to rule on whethe1· that isThe Court: No.
·
Mr. Spenrer: -whether that is relevant as
page 607 ~ to whether she answered Mr. Messick m lotHl
tones 1
The Court: No, it iH not.
.
i\Ir. Hammer: Exc<.1ption to the Court's ruling.
Q. You said you <lid not get mad at me the Inst time f
A. No, I dicln 't get nuul at you the last time.
Q. All right, didn't I ask ~?on: ''Haye I clone anything
for you to get mad at mef" and dic.ln 't you say: "No, sir." 1
Then I asked you: "Wh~r did you ti:et mad ut me when I asked
. you if there were peoplP in the street?" :rnd clidn 't you reply:
"Do you }1ave any other lndieH g·et mad at you?"

Mr. Spencer: If Y0111· Honor plense1\fr. Messick: ~T nst H minute, 2\fr. SpenC'<'r, until I fh1ish
my examination.
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l\Ir. Spencer: :Mr. Messick, I clon 't believe there is any
rule that requires me to wait when you are doing something·
that you haten't a right to do. If Your Honor please, the
same objection applies as to the·
The Court'[: I can't understand wl1at pertinency the question has.
:
Mr. :Messick: I'm asking this witness if she dicln 't get mad
at me in the courtroom at the other trial. She said she didn't.
Now I'm asking her if she didn't so testify in the recqrcl.
Mr. Hammer: It is a direct contradiction, Your Honor,
of the statements she just made.
.
page 608 ~ Mr. Spencer: She bas answered there that she
didn't get mad at you.
Q. Then I asked you-

Mr. Spencer: I want the Courts rnling·. Is it Telcvant, or
noU
'
- .
Tl.to Court~ I don't think it is rel0v:rnt, myself.
Mr. Messick: You don't think it is releYant, Your Honor?
The Court~ No., sir.
l\fr. Messick: If that's Your Honor's ruling·, I save· the
exception and vouch this record as to what occurred and will
ask you, Lee, to copr page 298 and 2!>f> of this record into
tliat one.
(Pages 29$ and 299 from transcript of 1·ccord in case of

CO'lnmonwealth of TTirqinia v. Grar.e M. ,'-,'mifh. from testimom-

of Mrs. David J:R110cles :)

·

·

''298
"Q. The orpy thing that would fumi~l, light would be the
moon?
'' A. vVe lmd a st~·eet light right ac1:0Hs from us.
"Q. Were any other people on thC' ~treet?
'' A. I don't know. Because we had n death on the street
that night, I guess there were.
'' Q. Did you see any other people on the street f
"A. No, sir, I did not.
page 609 ~ '' Q. Did you see the preaclwr when he drove in
in his car and droye in tl1e Smith drivewav?
·,'A. No, sir;.
· .,
'' Q. As a matter of fact w·ere there 11ot fl lot of" cars on
the street?
'' A. No, sir~ not when we came in.

..._
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'"'·Q. You .came liome a.t ninef
''A. Yes.
'' (Witiiess having answered questions in l-m1d and excited
fones.,)
'' Q. Hav.e I done :anything. foi- yort to get mad at me Y
'' A. No, sir_
"Q. Why did you get mad at me when I .asked you if there
were people in the street t
'' A. Do you have any oth~r ladies g-et mad at you!
'' Q. I hope not. Let us .be friends.. You did not get mad
:at Mr. Hoover over there when 11e was questioning _you!
"A. He sat there and looked .at me and probably laughed
Jnore than you do.
"Q. Let i1s be friends and talk about this matter. You did
not see any.bocly ·on the streeU
·
'' A. No, sir-

''299

'' Q. Did you ·see tl1e preac1ier ,vhen he drove up right at
uinc and drove into the Smith's drivewav and hacked his car
onU
..
'' A. No, sir.
.
page 610} ''Q. You heard screams at the Smith housef
"A. Yes, sir.
'' Q. Why didn't you caU on soll':lebody for help T
'' A. I did not have to get out in the street and just exactly
l1oller.
"Q. Alt.l1ough yon heard screams? Would you not.call for
lielp for somebody!
"A.' Not exactly.
"Q. What wouid you do?
"A. It depends upon what that scream was.
'' Q. You said you heard a scream and you saw the man
·chiving all over the street and drive into the Smith driveway,
·nnd stop the car and go into the house?
·
'' A. I did not say I saw the ma:n in the house.
'' Q. You knew it was Ralph Garner., who had no business
ilierc, and yon hea.rd a scream? .
.
'' A. I didn't say he had no business there; I only saw tbe
(•ar go in the driveway.
'' Q. Then you stood out in the driveway watehing 1
"' .A. Can't I stand on my own steps.
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'' Q. Don't you try to protect people when they are in
trouble7
'' A. How did I know it was trouble f
'' Q. When!' y,m heard the screams, dicln ~t you thinic there
was trouble!
'' A. Can 'tthere be screams lots of times. I heard a scream,
a man's voice.''
Q. Your. eyesight, I suppose, is very good, is it not f
A .. I think it is, Mr .. Messick ..
pag·e 611 ~
Q. You thi11k it is Y
.
A. I think it is because I g·o to DY. :Miller nud I
think my glasses are all right. I think I can still see; I think

my eyes are good.
Q. Yon think they a re good "l
A. I think iso.
Q. Were y~u riding· in an a.utomolJilc with your Irnsband,
headed south on ·wmow Street., were you not! ·
A. We were going borne.
Q. That yould he south, woulcln 't it!
·A. It certainly '\Vould. .
Q. The automobile that ~"on met at or ·11N1r your drivewa~was headed north, wasn't it 7
.A. It was going north; the automobile wns going north.
Q. Going in the opposite direction 1
A. From the way we wel'e going.
Q. The headlights were on your hm,hand's antomohile,.
weren't tl1ey f
A. Yes.
Q. The lrnaUJig-hts were on the otI1er ear, wc~ren 't they!
A. Yes.
Q. Do you mean to tell tlie jury tltat meeting an automobile,
t.wo c~us meeting at night there on "\Vil1ow Street at tliis YN'Y
point, that you can recognize and distinguish the
page 612 ~ driver or occupant of nnothe1· ~ar?
A. !fr. nfossick! I do, heeam.;e I know the mun
tllat was in this automobile.
Q. All rig·I1t, then, if you can do that, yon would he perfectly willing,in the presence of this C'ourt nnd ;jur~". to umlergo a test at nine-fifteen tonigllt, to see if you ran; wou)dn 't
i

vou?
:
· A. We11, I know I could see. I know t1mt I kn~v wl10 tile

man ,vas in the automobile.
Q. ·would you be willing to nnder~·o a teRt in tlie prcsenC'e
of this Court and jury, tonigl1t n t nine-fifteC'n, a dear, hright
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day, to see if you can determine, when riding in the automobile of your husband, who it is that meets you in another
car at that point?

Mr. Spencer: Do you want to put Mr. Garner in it, Mr.
Messick?
Q.
A.
Q.
A.

Are you willing to undergo that test 1
'\Vell, I know I could see.
I said are you willing to undergo that test tonighU
I know I could see who was in the car.
Q. Are you willing to undergo that test in the presence of
the Court and jury tonight T A re you T
A. (No answer.)
Q. Are you, or not 7
A. No, I'm not going out because I knowpage 613 t Q. You won't undergo the test T
A. I know I could see who was in the car.
Q. Are you willing to undergo the test of standing where
you say you were standing and let an automobile drive up and
down the street and see if you can recognize the occupants of
the car this very night¥
A. ··well, Mr. Messick1\Ir. Spencer: If Your Honor please-

A. Well, Mr. Messick, when you are out going up and down
the street, going very fastMr. Spencer: Stop.
Mr. Messick: We'll let the car stop.
I here and now, if Your Honor. please, move this Court
that this witness, in the presence of Your Honor and in the
presence of this jury, he submitted to tests tonight at ninefifteen, while riding· in, her husband's automobile, meetin'2:
otl1er cars or car in her drivewav on that street to see if ~lie
can recognize or determine the ~ occupants of those ca rs. I
here and now, if Your Honor please, move this Court that in
the presence of this Court, in the presence of this .jury and
in the presence of the attorneys for the Commonwealth, that
this lady be required, tonig·ht at nine-fifteen~ to stand in her
driveway and see. if she can recognize anybody as they drive
up and down that street. That iR the motion that
page 614 ~ we now make and we vouch tl1is record., if Your
Honor please, that we will establish by disinterested witnesses tllat it is physically impossible to ·c10.
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Mr. Spencer: If yon are through with your dramaticsMr. Messick: That's my motion and I hope you g·entlemen
for the Commonwealth join in it.
Mr. Spencer: If Your Honor please--are you sure you are
through, M1\ Messick¥
Mr. Messick: I hope you gentlemen for the Commonwealth
join in my motion.
Mr. Spencer: If Your Honor please, as I understand the
situation, there was snow on the ground that night. If Mr.
Messick is able to put snow back on the ground as it wasMr. Messick: The snowMr. Spencer: You let me get through. -to do whatever
reflecting of Hght it might do, and fii1d us the same car that
this man wa~ driving that night and make the tests in it-I
think J can point it out to him if he doesn't know-and put
]\fr. Ralph H. Garner, and his twin, or other people in there,
I would say, ''Yes." I would for a minute. But I don't believe the conditions then existing could-besides that..
The Court: It is no use arguing· about it. The
page 615 ~ Oourt would.
· Mr. Spencer: -what you may see one glimpse
one time, you would not see another.
The Court: The Court is not going to place itself in the
position requesting it by counsel. I don't think I have the
powe~
·
·
Mr. Messick: If Your Honor please, I can show you plenty
of authority that you have the power to do it and I will also
show Your Honor the statement of Homer S. Cummings from
the Reader's Digest as to what is the duty of prosecuting attorneys in, and what is the duties of the court under, such circumstance·s. The former. Attorney General of the United
States-and I'd like for Your Honor to read that articleThe Court: Today's article¥
Mr. Messick: No, sir., it was.published about three months
ago. I will gu.ve it to you, sir. I'm aAking- that this lady be
subjected to a test to determine-because I say that I'm going
to proveThe Court : Who will make the test 1
Mr. Messick: She can ride in a car with her husband. We'll
take from five to six automobiles and l1ave them come down
the street and meet her at a slow rate of speed; I '11 let a
car come down and stop in the street in front of
page 616 ~ h~r house and remain standing still, and I '11 vouch
the record that she can't recognize an occupant
I
I

!

'
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of it. It is physically impossible and we'll so prove by testimony that it cannot that cannot be impeached.. .And Your
.Honor knows~ and everybody else knows, who drives a car~
that when two automobiles are driving- at night, meeting at
. nig·bt, and the headlights are on that you can't see who is the
driver of the other car, you can't see whether it is black or
. w·bite, man or woman.
Mr. Spencer: Your Honor, he's not .addressing the Court,
lie 's addressing· the jury.
Mr. Messick: I'm addressing the Court and I'm asking
the Court to grant that motion, and I'm asking this lady to
-0onsent to that test.
.
Mr. Hoover: Mr. Lee, I want the record to show that in
J1is ruling the Court said that· this is a matter for argument
at the proper time. Is that not, correct, Judge, that you made
that statement?
The Court: Yes.
Mr. Hoover: And the proper time is not now..
Mr. Messick: Tlie proper time .is at nine-fifteen tonight,
on a clear night.
Mr. Hoover: Mr. Messick, as Mr. Spencer indicated, if
you will restore conditions out there as they were
11age 617 ~ on the 20th of February, 1945, that's entirely dif"'.'
fereut.
Mr. Messick: I can give you even better conditions.
Mr. Hoover: You know that's impossible.
Mr. Messick: There wasn't any snow on the ground; it
had melted, the evidence is in ·this record, and that is what
it was.
The Court: You cannot restore the conditions.
Mr. Messick: I can restor~ everything except the actual
night, and the weather conditions being worse, she's ~ot a
better condition now. Does Your Honor want to consider
that matter?
.
The Court: No, I don't think I want to conside the matter,
Mr. Messick: Does Your Honor want to read the law on.
it and the article I have told you that was written by Mr.
Homer S. Cummings, the former Attorney General of the
United States, as what is the duty of the Court and attorneys
under such circumstances where one person attempts to identify anot11erY Does Your Honor want to do that before ruling as to whether or not you will require the experiment or
tests 7
·
The Court: Yes, I 'cl like to s~e it.
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Mr. Messick: All right.,. sir. I will give it to

page 618 }

you.

, Mr. Hoover: Can't you go- ahead with the rest.
of the examination 1

Q.. If you,~aµ see so well, lady, why will you refuse to make
a test there .Y •

·

A. Mr. Messick, I could see who was in the car. I seen the
man was setting in the car.
Q. If you could see then you could see now, couldn't you?
A. I could see-both cars came to nearly a stop-in the car ..
Why can't you see into an automobile?
Q. That's just what I want you to undergo a test f.or ..

Mr. Spencer: If Your HQnor please, I understood that
the Court was ruling, at least for. the time beingi the Court
wasn't allowing such tests to be made or direct any such test
to be made.
The Court:- He is now making inquiry about her vision.
But it is not a question of test now.
Mr. Spencer: I would say this, so far as the attorney for
the Commonwealth is concerned, I'll state this: that even if
the lady would consent, the attorneys for the Commonwealth
wouldn't consent.
1\fr. Messick: Do you object to her being subjected to a
,
test in the presence of this Court and jury t
page 619 ~ Mr. Spencer: I do not, sir, but I say that you
cannot replace the conditions. I know the automobile very well that was being driven that night. At least,
I think I do. And you are not going to produce it and I don't
know what the conditions of it& headlights were; I don't know
what the conditions of each automobile-Mr. Messick: I'll take any automobile that you gentlemen
select.
Mr. Spencer: Yon can't put the snow back on the ground.
Mr. l\lessick: The evidence is that the snow had melted,
that it had rained,, and she said it wasn't cold.
The Court: It is a rather remarkable position for the Court
to occupy.
Mr. Messick: It is a position that other courts have taken
on numerous occasions, Judge, and what we are seeking· here
is the truth.
The Court: It is all rig·l1t ·what they are seeking. The
Court .of Appeals, time and time again, look down on exhibitionism.
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Mr. Messick: But the law from .the Court of Appeals of
Virginia is that they recognize any experiments and tests- as
being· proper, and we will so show Your Honor. ·
page 620

~

Q. How was :M:r. Garner dressed on this night t

A. He was' dressed in dark clothes.
Q. Have on a blue suit or brown suit?

·
A. I don't know about the suit, what kind of a suit he had
on, it showed dark in the automobile.
Q. Did he have on a hatY
A. A dark hat. /
Q. Dark hatt
A. Something· dark on his head.
Q. Have on glasses f
A. I don't remember about his glasses.
Q. ·Have on an overcoat?
A. I don't know about that.
Q. Ma'am¥
A. I don't know about that.
Q. How do you know he had on a dark suit if he didn't
. l1ave onA. Well, he had on a dark suit.
Q. He had on a dark suit. You could see that under his
overcoatt ·
A. I didn't say he had an overcoa f on.
Q. Did he have an overcoat on, or not1 ·
A. I don't know about that but I know he was dressed in
dark clothes; I know that.
Q. You know he was dressed in dark clothes.
page 621 ~ Have on a tie f
A. I don't know that.
Q. Don't know. Doesn't a tie very often chang·e a man's
appearance Y
A. Oh, I guess it does, sometimes probably.
Q. Probably. Now how was his haU
A. Hat was turned up in front.
Q. Turned up in front. How was it bel1ind?
A. I don't know about it in the back. I guess it was turned
up in the back too.
.
Q. You guess it was turned up in the back too.
·
A. It wasn't down on his face: vou could see his face.
Q. Do you mean to tell this jury ·that two automobiles meeting at night, the headlig·lits of one shining· towards your car,
and the headlights of the other shining tow a rcls the other
car, that you could tell that a man didn't have on glasses.,

.J
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that he had pn a turned-up hat, and he had on a dark suit:
is that your statement to this jury, l\1:rs. Rhodes Y
A. Mr. Messick, I know who was in the automobile February 20. I saw the man, :Mr. Ralph H. Garner. I saw him
when he passed us in the street. I saw him when he came back
out of the driveway driving this car.
Q. Yes, but you also saw that he had on a turned-up bat,
that he didn't have on glasses, and that he had on a dark suit,
didn't you?
page 622 ~ .A.• His clothes was dark, what he was wearing,
from in the car.
. Q. You also saw that, didn't you?
A. Saw what?
Q. You also saw that he had on a dark suit, a turned-up
hat, and that he wasn't wearing· glasses f
A. His clothesQ. And yon saw that when the two automobiles passed each
other?
A. His clothes shone dark in the car.
Q.- They shone dark in the car?
A. It was a dark suit.
Q. It wasn;'t any question about you being able to see that
the hat was turned up?
A. It was turned up around his face.
Q. And there wasn't any question that you were able to
see that he didn't have glasses on. If you could see all that.,
do you think there· is any possibility of the fact that you
wouldn't be able, tonight, on a clear night, be able to recognize the driver of another vehicle that would meet you under
similar conditions or as identical as we could possibly get
them?
A. This car Mr. Garner was driving wasn't his automobile.
Q. Oh, it wasn't Y
A. It wasn't.
.
page 623 ~ Q. What kind of an automobile was it?
A. This wasn't the automobile 'that I saw Mr.
Garner drive.
Q. What kind of car did he drive f
A. This car Mr. Garner was .driving was slanting down
the back and this didli 't have anv trunk on the back and didn't
have any tires on the front fender wheels.
Q. You saw all that?
A. Saw whatT
Q. Saw that when the ears met each other.
A. I saw this car he was driving that night.
1

•i

I

Ralph H. Garner v. Commonwealth of Virginia

· 429

lJirB. David Rhodes.
Q. And it didn't have a11y tires on the side and didn't have
any trunk in the back?
A. No, I knowed this car; this wasn't his car.
·Q. ·what kind of a car was this T
A. This was a dark car.. It wasn't such an awfully large
car ; wasn't .as large as his car..
Q. W.as it Ford or Chevrolet or what kind?
A. I don't know because I didn't pay that much attention
to the car.
·Q. You say it w.asn 't such a large car!
A. It wasn't such a very-it wasn't as large as his car.
·Q. It was .a large ca.r or not T
A. It was a large car but it wasn't as large as bis.
Q. Why didn't you tell this ju1y a few minutes
page 624} ago that it w.asnft a large car?

Mr. Spencer: She didn't say-Mr. Messick: Vouch the record.
'(The testimony, now record page 623, lines 12 to 24, was
Tead by the reporter.. )
Q. All right, I '11 ask you if you didn't testify in the previous trial of this case that "It was a large car. I never paid
a lot of attention to the car.''1 Didn't you testify to thaU
A. Well, I never pa.id a lot of attention to the car but I
know it wasn't his car. I know that.
Q. Didn't you testify it was ~ large, dark ear, at the last
trial?
A. (No answer.)
Q. Did you, or not?
A. It wasn't a real large car ; no, it was not.
Q. All right., I read you from the record: (Reading)

'' There are a lot of dark cars. Is that the only description
-you can give?
"Answer: It was a large car. I never paid a lot of attention to the car."
And I'm reading· from page 296 of the record, gentlemen.
"Question: It was a large di:lrk ca:r Y
' 'Answer : Yes, sir. ''
Now you told us at the la'st trial it was a large, dark car,
didn't you?
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page 625

~

A. Not a real large car; no, it was. not.
Q. That is your exact words there,. lady.
A. It wasnl't a real large car, no.
Q.. You tol'd us at the last trial that you never paid a lot
of attention to the car, didn't you Y
A. I paid enough attention to it that I know it wasn't his
car.
Q. You paid enough atention to it that you could see that
it didn't have tires on the side of it, didn't have a trunk in
the backY
A. No, sir, it was more of a newer looking car than his
car.
Q. More of a newer looking car. ·was it a two-passenger
car or four-passenger car Y
A. It was tit two-passenger car, two-seated.
Q. Coupe; ,it was a coupe then!
A. No, it wasn't-a whaU
Q. A coupe?
A. It was a two-seated car.
Q. Two-seated; you mean it had a seat in front and a seat
in backf
. A. {Witness shook head.)
Q. Then it :was a sedan, is tllat right?
A. Well, I jdont know whether it was a sedan, or not, but
it was a two-seated ca1~.
·
Q. Was it a sedan or coach¥ We'll call it either
page 626 ~ ·one, is that right 1
. A. (No answer.)
· .Q. Did it have any spotlight or foglights on itf
A. I never noticed that.
·
Q. You noticed that it didn't have any tires on the side
and it didn't have any trunk on it.
'
A. No, it didn't have any tires up on the side in the fenders
and didn't h~ve any trunk.
Q. And you saw all of that as you met iU
A. I noticed. him when he came back out of the drive.
Q. Noticed rit when it came back out of the drive. Did it
come out of the drive fast or slow?
A. It didn't come out so awful fast.
Q. It didn ~t come out so awful fast. Why, it came out of
tha.t driveway in a terrific rush, didn't iU
- A. No, it didn't come out there so awfully fast, I'd say.
He dicln 't even go down the street so verv fast.
· Q. Didn't even go down the street so .;ery fast. ,veren 't
you asked thi~ question by :Mr. Hoover on direct examination
i

!
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at the last trial and didn't you make the fallowing reply;
page 294:
"What did you say about the speed then, as it left there?
'' Coming· out of there rath~r fast, backed out
page 627 }- rather fast."
Didn't you tell the jury that before?
A. Well, he backed out.
,
Q. And'didn 't you tell the jury before that he came rushing down the street?
Mr. Spencer: Wait a minute. If Your Honor. please, he's
just read that as asked her and read what she said, which
was: he backed out there rather fast. And then he immediately is trying to say that he was rushing down the street.
l\fr. Messick: I'm coming down the street, Mr. Spencer.
Mr. Spencer : You a re not quoting the record.
Mr. Messick: I '11 turn to the record at the proper time.

Q. Did he come down the street fast, or not?
A. Not so awful fast. He didn't come down the street as
fast as he did when. he went in the driveway.
Q. Didn't drive out as fast as he went in?
A. Didn't back out of the drive as fast as he did wlren he
went up in there.
Q. You saw it go in that driveway awful f astl
A. The car went up in tµe drive.
Q. Did it go in there very fast, or not 1
A. vVell, I don't-it went in there pretty fast.
page 628 ~ Q. Went in there pretty fast. Where were you
when it went in there?
A. We were getting out of the car.
Q. You were getting out of the car. How many houses.do
you live below the Smith house t
A. It is two houses between me and the Smith's.
Q. Two houses between. Do you mean to tell thi& ji1ry
that you were getting out of your automobile while that car
was driving the distance of two houses up there and went in
that drivewav in a hurryf
A. Well, why couldn ,f yon see the car 1
Q. You said it went in there pretty fast.
A. WeQ. Now you've turned into your driveway and went up
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and stopped and you all were getting out while he traveled
the distance of two houses and you say he was traveling fast?
A. (No answer.)
The Court: Have you :finished? ·
. Mr. Messick: Yes, sir, I'm through, Your Hon~n·. Just
a.minute, if ¥our Honor please, we want to look at the record
just a minute.
·
If Your Honor please, without being too persistent and
giving proper consideration to the Court and jury, I again
renew ~ny motion that this witness be, tonight, in the presence of this Court and jury, and in. th~ presence
page 269 ~ of the attorneys for the Commonwealth and the
court officials, be required to take the test or experiment to .see if she can recognize other occupants of cars
while standing, as she says, in her driveway and while riding
in her own husband's automobile.
The Cour~: I'll not do it unless it is absolutely necessary.
Mr. Messick: We consider .it necessary in order to determine the trtjth and justice of this case.
Mr. Spencer: If Your Honor please, Mr.· Messick has made
a lot of these speeches here about that and I want to state
this to the Court: This thing occurred in February, 1945,
during which, as he has already mdicated, she has been examined on this stand before and g·otten, all excited, instead
of getting mad "'ith him; gotten all excited or mad at him,
as he· would call it. I think it is obvious that she has been
pretty severely handled here today and to ask a· young woman
to go up thei·e to undergo such a test, after all of this period
of time, under circumstances which could not possibly duplicate the situ!ation there, .and in a frame of mind that must
be-mental excitement, we'll say, which is bound to be much
different. If she had not been questioned backward and forward for fourteen months at the time this thing
page 630 }- happened-and I think it would be utterly unfair, both because of her condition and because
of the inability to reproduce conditions up there as they were
on that night, to subject her to any test.
The Court: Well, that's the tro~ble and criticism of all
courts. It has alwavs been the trouble: so much so that I
have stopped it unless it is a plain view. You can't reproduce a view, :especially. And I don't know that the CourtI, for one, w;ould hesitate to take the trip. I don't see any
·
necessity fot a view.
. Mr. Hammer: Well, I have a further motion to make, in
view of Mr. Spenc~r's statement that the lady is probably
1
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excited from testifying in court today, that she undergo it
:tomorrow when she has had an opportunity to calm down.
And I lrnve an additional motion to m_ake: Let the jury be
permitted to go there and make the tests .,,,ith their own
eyes, both riding in the car and standing where she says she
was sta~ding·, and I ask that Your Honor also do it, and I
<1sk that the prosecuting attorneys also do it.
Mr. Spencer: I think, Your Honor, that is exactly what
has been condemned by the Court of .Appeals ·time and again
.and would be the g·rouncl for mistrial if it were granted.
l\fr. Me~sick: It could be no possible ground of mistrial
·
because we waive· every right possible. The devage 631 } fendant will be there and the jury can g·o there
and see with their own eyes, and we ask that that
~ done.
J\:Ir. Spencer: I most emphatically deny that you or anY.body else can reproduce that situation there.
,
Mr. Hammer: We can get her a better condition.
l\ir. Spencer : Better your way, I expect.
Mr. Hammer: Better than it was that night when it was
snowing and raining. We'll give you a moonlight night.
Mr. Spencer: Are you going to stick Garner in the car 7
The Court: That's the very thing you couldn't reproduce.
Mr. Hammer: "\Ve want to give them a better condition.
We can't duplicat~ it but we '11 even let the neighbors turn
on the lights up there ..
Mr. Spencer: If Your Honor please, I'll ask them if they'll
do this: I want to ask these gentlemen, in talking ·about these
tests, will they do this : Will they g·o up there tonight and
let. Ralph H .. Garner stick his head out of the window, looking back at the house, and see whether or not the jury can
recognize him there?
Mr. Messick: Ycs, sir, we '11 take men known well to this
jury, men and women both, black anad white, and see what
you all can see.
l?agc 632 ~ ~ Does Your Honor want to take the jury up there
tonight?
:
The Court: I don't want to.
]\fr. Messick: vVe are asking that it be done.
The Court: I don't see how I can do it.
Mr. Messick: Your Honor, I think that we can find a way
to go up there and be perfectly willing to go.
·
l\Ir. Hoover: Mr. Messick, you are fully aware that theThe Court: If I take it Jin the absence of a jury1\ir. Messick: I will show Your Honor the law on it then
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in the morning and perhaps we can go tomorrow night, but
I'm insisting that we go during the progress of this trial.
The Court: All right. The Court will not go tonight.
·Mr. :M:essiqk: All right.
l\ifr.. Hammer: Your Honor, it is now five-:-fifteen; we· ·probably can't finish ..
Mr. Spencer: Yon have- stated that you were throug·h.
Mr.- Hamniei:: I don't know whether we are, or not. We
have some oth'e:r things to go over.
'.' Mr .. Spencer: All right, I'm going· to ask the
page 633 ~ the· Court, for this lady's benefit, she has three
little children and one of them is a sick child,
that he be required to go on and get through with what he's
got to say to her right now, any further questions.
Mr. Hammer: I can't get thorugh with her until after the
Court has determined whether or not she '11 be required to
make a test.
.
Mr. Spencer: We have already stated it would not be with
the consent of the attorneys for the Commonwealth, nor of
this lady.
The Court: Close it this evening, and you have to convince
me that I'm 1.·equired to do it because a condition exists that
is different. IBringing out views before a jury and then cornino· now, it does not strike me as being log·ical.
1'fr. Hoove'r: Yonr Honor, may I make this request. Mr.
Messick, a moment ago, indicated that he thoug·ht he was
throug·h with his cross examination of this witness. Now
this other question is another matter that doesn ,t involve
cross examination. As stated by M:r. Spencer, l\frs. Rhodes
bas three small children, one of whom is ill. Now it certai~1ly
seems to me that it is not asking too much to require these
g·entlemen to .go ahead and finisl1 their cross examination this
evening so that Mrs. Rhode would not have to
page 634 ~ come back down here tomorrow morning.
Mr. Messick: Mrs. Rhodes can return home
and stay thei·e subject t.o call by the Court, if we desire.
M:r. Hoove'.r: Are you through with your cross examination f
l\fr. l\fossick: At the present, I am. She's excused subject
to call the same as any otller witness is.
l\fr. Hammer: vVe want it under.stood that she's not to
leave town.
Mr. Hoover: She's not going to abscond.
Mr~ Spencer: Nobody supposes she's going to leave town.
That's beside the point. These gentlemen have cross exI
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David J. Rhodes.
amined her and I think any reason for not further cross ex. \
amining her now should be stated to the Court.
Mr. !·fossick: I have stated to the Court that I have finished
with the examination of the witness but that I could not excuse her until His Honor had passed on the question of
whether or not, after he sees the law, as to whether or not
she should be required to make this test, and for that reason
I'm not excusing the witness. No witness is excused until
the Court adjourns unless counsel for both sides consents to
·
it, as I undertand the law.
The Court: Are you through with her this
page. 635 ~ evening·!
Mr. :Messick: Yes, sir, Judge.
l\f r. Hoover : Stand aside.
·witness left the stand.
Mr. Hoover: Does the Court want to hear any further evidence this evening?
.
The Court: It is twenty minutes past five.
Mr. Hoover: Just as the Court desires.
The Court: Do you have any lengthy witness 1
M:r. Hoover: I have one witness here yet that I don't think
will take a long time. Perhaps we had better suspend.
The Court: Gentlemen of the jury, we are going· to adjourn now and you will be placed in the custody of the Sheriff
and his deputies. Still don't let anybody talk to you about
the case or talk about it in your hearing.
(The Court then recessed until 9 :30 o'clock a. m. tomorrow.)
page 636

~

FOURTH DAY.
Harrisonburg, Virginia, April 18, 1946.

( The trial was resumed.)

J:

RHODES,
DAVID
sworn for the Commonwealth.

DIRECT EXAMINATION.
By Mr. Hoover:
Q. What is your name, sir?
A. David J. Rhodes.

•
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Q. How old are you, l\ir. Rhodes 1
A. Thirty-two.
Q. Where do you live?
A. 36 Willow Street.
Q. What do you do!
A. Work at the Harrisonburg Hatchery.
Q. Where: is your home, 36 Willow Street, with reference
to 60 Willow Street, the late home of Frank C. Smith?
A. It is tfae third house south.
Q.. Third house south. That means there are how many
· houses between the Smith house and yours!
A. Two. ·
Q. Two other houses in between your home and the Smith
housef
A. That's right.
Q. How long have you lived there, sir 1
page 637 ~· A. A little over two years at that particular
house.
Q. Before living· there, where did you live t
A. Across from the Smith home.
Q. You lived on the same street for some time prior to
that?
·
A. Yes, sir; yes, sir.
Q. You are the husband, I believe, of the lady who last
testified here yesterday, is that correct?
A. That's :right.
Q. Mr. Rhodes, do you know where you were on the night
of February 20 of 1945!
·
A. Yes, sir.
Q. Where were you that nig·ht?
A. I came down town to the drug store. From there I left
Harrisonburg·, went to the country, came in round by the
'
Rawley Pike, in West Market.
Q. Anyone with you, 1\fr. Rhodes!
A. My wife and children.
Q. How many children!
A. Three.
Q. And you say you drove out into the country an<l then
back into town over West Market Street?
A. Yes, sir.
Q. Do you ,know what time that was 7
A. Well, when we came into ··west Market it
page 638 ~ was right around nine o'clock.
Q. How do you know that (r
1
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A. Well, we came in to the stop light with the town clock
facing- us right there and you could see very plainly from the
stop ligllt.
Q. V{hicb stop light is that that you refer to 7
A. Up at the United Brethren Church.
Q. Did y.ou stop there, or not?
A. Yes, sir, the stop light said "STOP" and we stopped.
Q. After you got the "GO" signal at that stop light, what
<.:ourse did you follow 1
A. ,vell, I turned north on High Street, down to )Volfe,
up by tbe silk mill, down to Willow Street, turned south towards our home.
·
Q. As you turned on to your home, on to Willow Street
headed towards your home off of vVolf e, I believe the Smith
home would be the first house to your left, a vacant lot or two
before you get to the Smith house, and then the Smith house
would be the first house!
A. That's right.
Q. .A.nd then there would be two other houses beyond that
before you reached your house; is that righU
A. Yes, sir.
Q. Did you, as you passed the Smith borne that night, see
anyone there or see any automobiles there?
page 639 ~ A. There was a car setting there but I never
noticed whether anyone was in it or anything.
Q. Where· was it sitting, sir?
A. In front of the Smith home.
Q. In front of the Smith home. Do you recall which way
it was headed f
A. Headed north.
Q. That was the direction you were coming from; is that
correctf
A. That's right.
Q. And you say you didn't notice whether there was anyone in it or notf
A. No.·
Q. Did you see any persons at the Smith home as you
passed there f
A. No, I don't look around when I'm driving.
Q. You were driving the cart
A. Yes, sir.
Q. Where was your wife sitting?
A. Sitting on the seat side of me.
Q. And where were the children?
·A. In the rear seat.
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Q. Did you meet any cars there on. ,vmow Street that
nighU
A. Yes, sir.
page 640
,vhere and when!
A. Just about at the point before I got to my
driveway to turn in.
.
Q·. ,i\7hat direction was that car traveling in!
A. North.,
·
Q. Does that mean that it was coming toward youf
A. .Coming towards me; yes.
Q. ,\Then-did you :firrst observe that cad
A. Directly after it turned off of West Market, when I was
going· along just about the Smith property.
Q. What called your attention to that cad
A. Well, it was coming towards me rather fast in the
middle of the streeL
Q. Did it ihave its headlights on f
A. Yes, sfa·.
Q. Just what occurred there then, Mr. Hhodesf
A. Well, I almost had to come to a stop on account of a
ear sitting on the right before I could turn into my chive
and let the car go by.
Q. At what point did that car go by you f
A. J nst about in front of Paxton's house.
Q. Just a~ont in front of the Paxton house, and wl1ere
is Paxton's pouse with reference to your house t
A. Well, it is just about between my house and the house
north.
page 641 }- Q. Just about between¥
A. Yes.
Q. A line that conld be draw~n through between your house
and the house ·next to you on the north Y
A. Uh-huh. Just about their driveway is where I passed
the car.
,
Q. Did yoµ, as that car passed you, observe who was in
it!
A. No ..
Q. Did you look to see who was in it Y
A. No.
Q. Did you pay any attention to who was in it?
A. No.
Q. Had you brought your car to a complete stop Y
A. Not quite.
Q. How long-at the point you were then, at the point you
had then re&ched, how far was it before you would neces-
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sarily have had to start turning to g·o into your driveway f
A. I would say about thirty to forty feet.
Q. Thirty to forty feet before you reached the place of
turning into your drivewayf
A. That's right.
Q. Your driveway is on the southside of your house?
A. l1hat's right.
Q. '\Vhat do you have to say about the speed of
page 642 r this other machine 1
A. Well, it was coming right fast for a death
there to be on the street.
Q. It was a death there at the Davis home the ·night before, I believe f
·A.Yes.
Q. Where was it driving on the highway, on the streeU
A. It had just about the middle of the street.
Q. Just about the middle of the street. Did that crowd
you in any sense at all 1
A. Vv ell, if it had been a car sitting there, it would lrnve,
but I pulled over close to the curb and let it by.
Q. Did you~ after you met that ~ar, look back at it or turn
back to look about it at ·all t
A. No.
Q. What did you do after you passed it t
A. Pulled in my driveway and went on in the house.
Q. Did you leave your car set in your driveway or did you
put it in your garage or what'f
A. No, it set in the driveway.
Q. vVhat did you do after you drove into your driveway?
A. I got out to help the children out; went on in.
Q. How about Mrs. Rhodes t
A. Well, she stayed outside.
Q. Did you notice, at the time, that she remained behind?
page 643 ~ A. That was nothing unusual because she nlways does. I always unlock the door and go iu
first and she always comes in behind.
Q. ·what did you do when you went into the house 1
A. I taken the children on upstairs and helped ·them brush
their teeth and helped them to bed.
Q. All three of them?
·
A. Uh-huh.
Q. And then what did you do!
A. Came back down, picked up my paper, and went to
reading.

I

440

Supreme Court of Appeals, of Virginia

David J. Rhodes.
Q. Had· Mrs. Rhodes come in yet?
A. No.
Q. Did you see her come in?
A. She came in after I had read a while. I'd say she was
out there around twenty to thirty minutes.
Q. Where were you when she came in 1
A. ·Setting in the chair reading.
Q. What 'room?
A. Living room.
·
Q. Does the outside door open off of the living room?
A. Yes, sir.
Q. ·when you enter your house, you step right into the living roomi
A. That's right.
page 644 ~ . How long did you say you thoug·ht she was
out there!
·
A. Twenty to thirty minutes.
Q. Did you hear any noise that nig-ht?
A. No.

. i

(

1vlr. Hoover: Take that witness, Mr. Messick.

I

!

I

CROSS EXA1\H~ATION.
By Mr. Mess~ck:
Q. I under~tand, Mr. Rhodes, you met this car about thi~-ty ·
.· or forty feet north of your driveway f
A. That's iright.
Q. Your driveway is approximately sixty or more feet
north of the! street lig·ht, isn't iU
A. That, 1 couldn't tell you.
Q. ·wen, tl~ere 's another fifty foot lot down to that street
light, isn't tµere? ·
A. I could:h 't tell you that because I don't know what the
lots are. . ·
Q. If it is true that there's an~ther lot there, and possibly
some other distance, it would be in the neighborhood of ninety
to a hundred feet north of the street light where you met
the car then; that's correct, if those distances are right?
A. Well, it would be; yes. .
Q. When you met this car, you got over to the right side
of the street along the curb because the car was
page 645 ~ traveling in the middle ?f the street, consequently
there weren't any vehicles parked on the right
side of the street, were there?

l
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A. There was ·one in front of Paxton's house.
Q. Did you pass a ca:r about Paxton-'s house?
A. 'The car coming towards me 7
A. Yes, sir.
A. (Nodded head.)
Q. You didn·'t hit the car that w.as parked tl1ere then, did
you!
A. No.
·
Q. You didn't-then there was ample space for you to pass
between the parked automobile and the car that you were
meeting, then; that's .correcU
A. No.
Q. You did pass, though, didn't you, without hitting anyA. You mean for me to pass the car that was parked and
the car that was meeting me?
Q. Yes, sir.
·
A. No., sir, not when he was havBling in the middle of the
:street.
·
Q. When he passed you, were you passing the parked car
too at that time?
·
A. No, sir.
page 646 } Q. Hadn't g·otten to it¥
A. No, sir, I was at the back end of it.
Q. You were at the back end of it!
A. Yes, sir.
Q. And what do you mean your car was at the back end of
that car when you met the other car?
A. This car was coming down the street.
Q. Yes, sir.
A. And I come up b~hind the car that was parked almost
to a stop.
Q. The car was headed the other way then!
A. Yes, sir.
Q. Oh, I see, I understand what you mean now, sir. You
tell us that this car that met you was traveling rather fasU
A. Yes, sir.
Q. Passed you rather fast; that's right, isn't it t
A. Yes, sir.
Q. You didn't see where that car went to f
A. No, sir.
Q. When you testified at the other trial, you were asked
this question: '' Did you attempt to see who was ddving that
car?" and you answered: "You cannot when there is a car
facing the driver; it throws a light in your face and you
cannot see." That's what you told us f
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1\. That's right, when you are meeting a car,
the driver cannot see who's driving.
Q·. After the car passed you, you turned into your drive--.
way?
A. That's right.
·
Q.. Yon immediately g·ot out of your car and went into the:
house with the children?
A. That'sl right.
Q. You didn't hear any noise of any kinclr
A. Not· sh·. .
Q. Didn't hear anything fall or any loud noise of' anything at all?
A. That, I don't pay ~ny attention to.
Q. Didn't your wife-didn't you and your wife discn8s,.
right there, when you got out of the car, what was that noise
down the street Y
A. That she did but I never paid no attention t<;, any noises.
Q. You never pay no attention to any noises. And you
went on in the house and she stayed out in the yard, as was
usual for her to do¥
·
A. Well, not usual for her to stay in the yard, but she
usually stays back of me when I'm out.
Q. Nothing unusual for he-r to stay behind, is that it?
A. No ..
page 648 ~ Q. You went in and, as usual, put the children
fo bed?
A. Well, I don't always, no.
Q. Well, you did on this occasion. Now your wife came
on back in the house and you were sitting there reading a
papert
A. That's right .
Q. And then you went upstairs, I reckon, and went to bed
pretty soon, didn't you¥
A. No.
Q. Did you soo where the car went to that passed you ·y
..A.. No, sir~
.
Q. Do you know where it went tot
..A.. :N'o, si~.
Q. Paid no attention to it f
.A.. No, sir~
Q. Nothing about it would make you pay any attention
to iU
•
A. I don't usuaUy watch cars pas-sing and where they go.·

page 647
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Janie Williams.
Mr.· Messick: All right, sir,· that's all.
Mr. Hoover: Stand aside, Mr. Rhodes.
Witness left the stand.
page 649 ~

JANIE "WILLIAMS,
sworn for the Commonwealth.
DIRECT EXAl\fIN.A.TION.

By Mr. Hoover:
Q. ·what is your name!
A. Janie Williams.
Q. How old are you?
A. Seventy-five.
Q. Where do you live 1
A. No. 20 South Jefferson Street, Staunton, Virginia.
Q. How long· have you lived there?
A. I've lived in Staunton all of my life.
Q. Lived in Staunton all of your life 1
A. Yes., sir.
Q. I believe you are just recovering from an operation, is
that correct 1
A. I had a serious operation.
Q. When was that?
A. That was in February.
Q. What do you do?
A. Well, I dont do anything now. I used to tell fortunes
and the doctor stopped me and I ha vent told any. since.
Q. How long· have you told fortunes? .
A. Oh, a number of years, up fifty-seven, I guess.
Q. Fifty-seven years, you guess ·1
page 650 ~ A. Yes, sir, off and on. I just got a bobby of it;
I dont do it for a living.
Q. Did you ever see the defendant, Ralph I-I. Gamer, l~ore
before?
A. Yes, sir., I saw him only once at my place.
Q. When was that 1
A. That was after the third and along in before the 20th. .
I couldnt recall.
Q._ Of what month are you talking about f
A. What did you say!
.
Q. Of what month after the third and before the hventieth,
of what month?
A. February, I tlJink.
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Q.
A.
Q.
A.

Of what year¥
1945, I think.
1945?
Yes, sir.
Q. Was anyone with himT
A. A lady was with him; Miss Grace M. Smith.
Q. When-l10w did you happen to see them together on that
day you are talking about 1
A. The lady came in the house and the g·entleman stayed in
the car and from my house you can see as fa1· as from this
stand to the Judges chair there, you can see right out of the
'.window. And the gentleman remained in the
pag·e 651 ~ chair-in tlrn machin.e and the lady came in, and
the gentleman remamed until she called him.
Then he came to the end of the porch-I was looking out the
window, and she came to the door and opened the door and
she says, '' Slim, Slim, come here.'' He came to the steps
and handed .her something. I couldn't say jnst what it was
but she came back in and threw me fifty cents and went on
out; got in the car with this gentleman.
Q. Now you say this gentleman came up to the porch.
A. She called him; he didn't come until she calJecl him.
Q. Did he come into the house?
A. No, sir, never been in my house in his life.
Q. Did you have a good opportunity to see him at that
time?
A. Oh, yes, sir.. you can have a good view from where I was,
you know, to the window.
·
Q. Is your house pretty close to the street?
A. Yes, sir.
Q. Is there any question about the man wl10m you saw
there at that time being Ralph H. Garner, the defendant here?
A. Yes, sfr, there he is (indicating).
Q.. ·what was the purpose of that visit 1
A.· "\Vell, Miss Grace came to have her fortune told and she
was so scarcastic I didn't want to tell it because it looked
like she was drinking and you couldn't get nothing· in her, you
know, couldn't talk to her goo<l, and she looked
page 652 ~ lfke she was drunk a1~d I didn't want to fool with
her because I don't hke no whiskev.
Q. What did she ask you?
··
A. Asked me to tell her fortune, asked if her boy friend
loved ·her, and she hardly give me time, hardly, to get my
breath, and I told her, I says, '' Sit clown. Are you married?''
And she said, at first, ''No,'' and then she said that she was,
1
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later on. Aud she told me her nameJ at first, was Fitzgerald,
.and then she said, ''No, my name is Grace Smith.'' And I .
said, ''You look like a g-irl who sold me a dress about eight
years ago in Harrisonburg.'' She says, ''No, I didn't sell
you ·no dress.'' I bought a black dress from Joseph Ney and
she looked like the one who fitted it on me. I was big and fat
.and she looked like the one who fitted the dress on me. And
she said, no, that she wasn't the one, that she worked for an
insurance office here in town.
Q. Do you recall what insurance office!
A. Yancey, she told me. I don't know; I don't lmow any
insurance here.
Q. Do I understand that she asked you whether her boy
friend loved her f
A. Yes, sir. I told her he didn't love her as much as her
husband loved her, couldn't you know. A boy friend can't
love you as well as your husband.
Q. Did she say where her husband was 1
page 653} A. Slie said her husband was overseas., she told
me.
Q. Did you charge her for telling her fortune!
A. No, sir, I charge no one. They give me what they want
to give me because I have no license to charge and I only do
it just to be with the white people.
Q. Did she ask you how much you charged f
A. Yes, sir.
Q. Do you recall how Mr. Garner was dressed on that occasion¥
_
A. This gentleman had on a sweater and brown pants and
it wasn't so warm that day. He just jumped out of the maehiue when she called him and then he got back in the machine and sl1e_huddled up under him and they drove away.
Q. w· as he in the macl1ine when she left your house?
A. vVas he in the ·machine¥
Q. Yes, sir.
A. Yes, sir, he had uo where else to be.
Q. Did he remain in the machine?
A. ,vith J1er ; yes., sir.
Q. What did this car look like that he. was sitting in T
A. Oh, it was a gTeat big black car, had the tires up in
the fender, and it was a great big old car. It looked like a
hearse.
Q. Looked like a hearse 1
·
A. To me, it did, but to me it looked like a hearse.
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·
. Q. As I understand you, Miss G:race, as you
· page 654 ~ have termed her, went to the door and called to

A. Yes ..

himY

Q. And he got wt of the car and came- up- to the porch· and
banded her isomething ¥
A. Yes, sir.
.
Q.. This was afte·r you bad told her fortune f
A. I didn't tell her fortune.
Q. Yon didn't tell her fortune t
A. She dip:n 't give me time to tell her fortune because· she
smelled likel whiskey and she was nervous like and I didn't
want to fool, with her because I don't fool with drunken folks.
Q. After he came up and gave her something, did he go
back and sit.down in the car?
.
·
A. He went back and set down in the car. He didn't get
in the car, ~ind you, when he went back. She threw me this
and he waited for her, opened the door, she got in and huddled
up under him..
.
Q. And they drove away?
.A. And drove away. I had never seen the g-entleman he~
fore and I know nothing about him.
Q. Was Mr. Garner ever there at your place at any othel"
time than that T
A. No, Ldrd, no, sir. That was the only time and the fast
time.
page 655 } Q. I believe yon said_ that that time was somewhere between the thud of Februarv and the
twentieth of Febrnarv of 1945. Now how clo vou arrive·at
that, how do you kno; it was in between those datesT
A. Because I was supposed to p;et some rabbits, which I
did on the third, and the man broug·ht them. I got them from
Mrs. Shaw and the man brought them and I know it was tlmt
because I came from Chicago the last of January.
Q. How long had you been in Chicago?
A. I had been to visit my daug·Mer. I go every yea1· to
Chicago; the. one that keeps me.
Q. When did you go. to Chicago that year?
A. I went tl1ere in December and I staved until the first of
February; along about the last of January I came home.
Q. Did you spend Christmas witl1 your ,1augl1tcr in Chicag-o?
A. Yes, sir, I do every year.
Q. And you came back the latter part of ..January; is that
rightf
<.:.
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A. Yes, sir.
·
Q. And you say you got your white rabbits on the third of
February? .
A. Yes, sir, the man brought them. I bought them !ron1
the lady and her husband brought them to me.
page 656 ~ I've got two yet.
Q. As I understand you, it was sometime after
you g·ot the rabbits and before the twentieth of February that
these parties came there together Y
A. Yes, sir.
Mr. Hoover: You may take that witness, :Mr. Messick.
CROSS EXAMINATION.

By Mr. Messick:
Q. Aunt Janie, you say you are seventy-five years old 1
A. I was born 1870, boss.
Q. And you got your rabbits on the third of February!
A. They delivered them on the third, after the third.
Q. They delivered them after the third?
A. Yes, sir. I got them and she promised to send them the
second., but she didn't.
Q. When did she deliver them 1
A. She delivered them the third.
Q. I understood just now that she delivered them after the
third?
A. I beg pardon, sir, I said tlJe third.
Q. Well, I may lmve been mistaken.
Mr. Messick: ·would you, Lee, turn back and read w11at
she said?
page 657

. · (The second and third cross-questions and answers were read by the reporter.)

~

· Q. You just told us that they delivered them on the third
and after the third; when did they deliver them 7
A. .Just when I told vou.
Q. You've told us two ways, Auntie, and I want to try and
get it straight.
·
A. vVell, she delivered them on the third. You can phone
down and ask her: Mrs. Shaw.
Q. And you remember very distinctly that on the third of
February some rabbits were delivered to you is the way you
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fix the time that these parties came to your house 1 That's
the way you have of fixing the time 1
A. She delivered the rabbits to me on the third.
Q. I say that is the way you have of fixing· the time when
the people came to your place?
A. Fixing the time?
-Q. The fixing of the time that the people came to your place,
was the fact that rabbits were delivered to you?
A. After the rabbits was delivered they came.
Q. After the rabbits was delivered they came. How long
was it after ithe rabbits were deliveTed before they came 1
A. I· don't understand you.
Q. How many days elapsed after the rabbits were delivered
before these parties came to your home in Staunton 1
A. The parties was at my home, Boss, I
page 658 ~ wouldn't tell you a story about it, they were there.
Q. Well, Auntie, I didn't ask you that.
A. What did you ask me?
Q.. I asked you bow many days elapsed 1
A. What do you mean ''elapsed"Y
Q. How long. I '11 put it this way: How long after the
third, after the delivery of the rabbits, was it before these
parties came Y
A. Well, I refuse to answer that because I know they came
after the rabbits had been delivered.
Q. And you just refuse to answer f
A. I've told you to my best of knowledge.
Q. I understand that, Auntie, and I'm trying ·to get a little
information,· just seeking a little light in the matter.. You
sav it was a ratl1er cold dav?
A. Yes, it ,was right chiliy that day.
Q. Was it,on Sunday1
A. No, sir.
Q. It wastl 't on Sunday¥
A. No, sir, wouldn't anybody deliver, Boss, rabbits on Sundav.
Q. Well, these people-did these people come on Sunday¥
A. No, sir, they did not come on Sunday.
. Q. Did th~y come the same day the rabbits were delivered?
A. No., sir.
page 659
Q. And they didn't come on Sunday~ -Was it
in the morning or hi the afternoon¥
A. It was kind of about noon, I guess, a little after.
Q. About noon.

r :
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A. Or a little after. I don't recall the hour but I know they
were there.
Q. Of course, you recall so very well how the man was
dressed and everything f
A. Of course, that's the first place a woman looks is how
.a mau 's dressed and how his britches fit him and all.
Q. ·women don't look at men's clothes very much, do they,
,especially' us big, fat menj they don't bother about their
-clothes?
·
A. Boss, I look at their feet up. .
Q. It was a cold day. Did he have on an overcoat1
A. No, sir, he had on a sweater and he had on brown pants.
Q. Have on a hat?
A. I. don't know now whether he had on a hat, or not.
Q. You looked from the feet up but you just missed the
head, is that it?
A. I was looking at the face.
Q. You were looking at the face, then you could see whether
he had a hat on?
A. He had a nice looking face.
pag·e 660 ~ Q. I believe you told us last time when you testified, and if you '11 excuse the expression., you
said that be looked like a "nigger".
A. I said in my estimation he looked like a half-nigger, like
some of those half-niggers in Chicago, to me.
Q. To you?
.
A. Yes, to me, but I don't know what be looked to other
people. I told you this boy, if you'll understand me, I says,
"'He looked like a Sicilian or Italian." · In fact, he looked
to me, from his personal appearance through my window, a
half-nigger to me; like some of them half-niggers up in
Chicago.
Q. Like some of those half-niggers up in Chicago?
A. Yes, sir.
Q. As I understand, you bought a dress about eight years
ago at Joseph Ney & Sons?
A. Got it hanging behind the door now; yes, sir.
Q. You know where Joseph Ney & Sons is, of course?
A. Well, it is on Main Street, I reckon_, l1ere.
Q . ...Whereabouts on Main Street?
A. I don't know, but I just got out of my car and went in
and got myself a black dress· and it wasn't so good and it is
hanging behind the door because I got so fat I couldn't get
fo it.
Q. It was at Joseph Ney's that you bought it¥

i
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A. I bought it at Ney's.
page 661

~

: Q. You told the jury, in your direct examina-

:tion by Mr. Hoover, that you got it at Joseph
Ney'sf
A. Well, it is .Mr. Ney's. He keeps dresses and then
Joseph NeY's keeps men's clothes. Do you know the difference, Boss Y i
·
Q. What [ 'm asking· you is what you told the jury as to
where you bought the dress f
.
A. I bought it at Ney's, Judge, Your Honor.
. Q. Didn't: you tell the jury, on direct examination by Mr..
Hoover, tliat you bought it at J o~eph Ney 'st
·
A. I bought it at Ney's.
Mr. Messick: {To the reporter:) \Vonld yo:u turn back
to her examination by Mr. Hoover and about where she bon.ght
the dress arid read it to the jury.
Mr. Spencer: I dont' think it is necessary. She did say
Joseph Ney's.
Mr. Messtck: Will you gentlemen admit she said Joseph
Ney'sY
I
Mr .. Spencer : Yes, sir ..
Q. I want you to tell the jury whe1·e Joseph Ney 's is located!
A. How could I when I don't live in Harrisonburg~ and I
only come h ere in my car and back. I couldn't tell them directly a place that I don't know.
Q. You know where :M:ain Street is, don't you f
page 662 ~ : A ..Well, I came down to :Main Street to come
here., didn't If
Q. That's right. ,vhich side of Main Street was it on, as
vou come from Staunton Y
.. A. Couldn't tell you that and I won't tell you nothing but
what I know.
Q. Well, ~ou told us that you bought the- dress at Joseph
Ney'sf
:
A. I did.
Q. Then you did buy it at Joseph Ney 's 1 ,vhy did you
say Joseph Ney's in your direct examination 1
A. Becau~e it is advertised every day .Joseph Ney on my
radio, and I just thought it was at Joseph Ney's, but it was at
· Nev's where I got my dress.
Q. You oughtn't to object to telling me wlwre the store was
located, you've g~t such a g-ood memory that you can remem1

I
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ber things that occurred over a year ago, conversation that
you had and eyerything. Just where is that store located 1
A. Well, I refuse to answer that because I can't tell you
definitely unless I'd get out and se this town. It is as strange
to me, more so than it is to you. I'm an old woman and I
don't walk very much. I go in my car and come in my car.
Q. This was eig·ht years ago.
·
A. Well, I know it was eight years ago.
page 663 ~ Q. You were in the sixties then, you were a
whole lot more active than you are now. Had you
· ever bought any dresses at that store before?
A. No, I had not.
Q. Ever boug·ht any there since?
A. No, sir.
.
Q. What year was it that you bought it in Y
A. I couldn't tell you that.
Q. How do you know it was- eig·ht years ago?
A. I know it.
Q. What?
A. ·I know what car I had then and I know that I went clown
in it. I was driving a Packard then. I haven't had it for a
good while.
Q. You were driving a Packard then; what kind are you .
driving now f
A. Chevvy. My son drives, I don't do any driving.
Q. You drive a Cbevvy now?
A. Yes, sir, he drives a deluxe Chevvy.
Q. How was the lady dressed that sold you the dress, you
.say eight years ago?.
· A. I don't recall that and I can't answer that, Boss. I was
looking at my dress. I don't know I1ow she was dressed. I
just went in and asked for a dress, to see· it, and she showed
me a dress, and a black dress, and I bought that
page 664 ~ dress and the dress didn't suit me and it is hanging behind my door npw.
·
Q. ·well, I thought, Auntie, I may be mistaken about it, tlrnt
you looked people over pretty well and were able to tell how
they were dressed.· How was she-the lady dressed that sold
vou the dress f
" A. I told you I refused to answer you because I didn't notice her clothes. I went for mine.
Q. You didn't notice her clothes then f
A. No, I didn't. I don't notice mueh about women.
Q. Don't notice mucl1 about women t
A. No.
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Q. Just the men that you look over?
A. Well, naturally so. All women-just like all of the
·
women, they just look at you.
Q. They just look at you_?
A. They look at you., how you are dressed.
Q. But women a:r;e never interested in other women's
clothes, of course!

The Court: Let's pass on please.

A. WellQ. How tall was this lady that came to your house¥
A. I didn't measure, Boss, to see how tall she was.
Q. You c~n give me some idea about her height; I didn't
ask vou to measure it.
·
.,
A. No, sir, I can't because I don't want to say
page 665 ~ anything on this stand-I'm sworn to tell the
truth, nothing- else but the truth, so help me God,
and I don't want to say anything but the truth. Is this here
height and all in this trial T
Q. Yes, it was evidence here that she was about five feet
seven inches tall. Is that about rigllt f
A. Well, you know.
Q. I'm asking you to tell the jury now what you saw.
A. vVell, I won't tell the jury that because I clidn 't 'measure,
Boss, and I' nin 't going to tell no more than what I know.
Q. Was she taller tll~m yo"!l are or shorter f
A. I don't know how tall I 1s.
Q. You don't know how tall you is?
A. No, sir ; I· know I ain't six foot.
Q. You k~ow you aren't that T
A. No., I ain't that.
Q. A're you five T
A. I refuse to answer you.
Q. How was this lady dressed when she came to your l10me?
A. She l1ad on a brown suit.
·
Q. Have qn a haU
A. Yes, sfr, a little something you put on top.
Q. Yon noticed how that lady was dressed?
A. She was in my house, I was supposed to notice that.
Q. You were supposed to notice that since she
page 666 ~ was in your house Y
A. Yes.
Q. Did she have on a top coat or overcoat or1
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A. No, she had Olla brown coat, brQwn dress with a coat
to it, you know.
Q. She had on a brown dress with a brown coat to it f
A. She had on a brown suit. Now vou know what ladies
wear : a brown suit and a little thing o"n her head.
Q. You told us it was a right cold day. Did .she have on
.any topcoat over this suit?
A. I don't recall she did. I don't know wheth(lr she did
or not.
Q. You would remember that if you remember she had on a
brown suit, wouldn't you f
A. (No answer.)
Q. Auntie, this lady that came there to see you told you
that she was married and her husband was overseas, didn't
shef

A. Miss Grace Smith told me that.
Q. I said. the lady-we '11 call her Miss Grace Smith if you
say that. I say, whoever cam~ there told you that?
A. No, Miss Grace Smith told me h~r husband was overseas.
Q. Told you her husband was overseas Y
A. Yes, sir.
page 667 } Q. And that was jn February of. last year, is
that right, Auntie?
A. It wasn't this February because I was in the hospital
this February.
.
Q. Well, you've told us it was February-was it February
before that or the February of last year, then 1
Mr. Hoover: Mr. Messick, what's the difference of the
February before that and the February of last year?
.
Mr. Messick: vVell, I expect-I didn't mean to make the
qutstion confusing but I adl!lit it was.
Q. Was it February '43, February '44. February '45, .or
Februarv, '46?
A.· I c~uldn 't have been Februarv '46 bee.a use I was in the
hospital, I told you.
·
·
Q. Could it have been February '44?
A. No, it couldn't have been-it was February '45, wasn't
it? You can count to, Boss.
Q. I'm just asking· you, Auntie.
A. I'm answering· yon to the best of my knowledge because
I'm just out of the hospital and I'm not supposed to answer
too many questions because I'm too nervous. I'm sick.
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Q: I'll just ask you one more than and let you goi if you
are not feeling well. We '11 say that it was in February '45.
;that Miss Grace Smith, or whatever lady it was
page· 668 ~ ~hat came to your house-.
' A~ Nobody come but Miss Grace.
Q. All right., we '11 say Miss Grace.
A. Miss Grace M. Smith.
Q. Miss Grace M. Smith. What does that "M"" stand fort
A. That ~s-you'll have to ask her. Her mother gave her
her name·.
Q. How do you know it was Miss Grace M. Smith?
. A. Well, I've seen her signature, seen her name in tlie
paper so mueh.
- Q. You've seen her name in the paperf
.&. Yes, and I. know it is Grace M. Smith.
Q. Can you write, Auntie t
A. What ;difference does that make, Boss Y
A. I just 'wondered if yon could write?
A. That's a question I refuse to answer.
Q. Can you read¥
A. Why certainly I c·an read. You don't get niggers these
days under slavery that can't read.
Q. Wonldj you mind doing a little reading for me!
A. I refuse it.. I'm too nervous ..
Q. You read all about it in the newspapers f
1

Mr. Spencer: That wouldn't be a fair test for anybody to
read that (indicating).
: Mr. Messick: Give her anything you want. Get
pag·e 669 ~ her a newspaper. A. No, I refuse to answer it. I'm not going to get my nerves
worked up.
Witness left the stand ..
Mr. Hammer: Just one moment. \Ve 'cl like to call .Janie
Williams; back to the stand, please, sir.
Mr. Messick: I '11 ask you gentlemen if you '11 admit, from
the record, that she stated; the last time, since she's not feeling well, this.~ in speaking of Garner: ''I remember tlmt face;
that face woµld stop a clock, if you would see it ·pel'sonally."
On page 195 of the record.
Mr. Hoover: ·we certainly do agree to that; that was said.
Mr. Spencer: "\Ve agree that sbe stated tliat.
·
!
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~fr. Messick: All right, I'll ask the court report~r to read
back into the record where she said he had a nice face.
Mr. Spencer: Yes, and I want him to read back her expression when she said that. I think the jury will remember
that she said a nice face.
}Ir. :Messick: I'd still like to have her read a little bit for
me.
page 670

~

,v. J. KEAN,
recalled and resumed :

RE-RE-RE-DIRECT EXAMINATION.

By Mr. Spencer :
Q. Chief Kean, we interrupted you a little bit to l1ave ,you
tell about the matters in the house. Mr. Messick, on cross
examination, asked you about some experiments you had
made with this bathroom out there and the extent of the blood,
the distance the blood entered there, and I believe you said
you could demonstrate it better than you could tell about it.
\Vould you describe to the jury what experiments you made
in that respect1

Mr. Messick: I thought this witness was going back on.
the question of the other matters that you didn't go into before.
Mr. Spencer: Exactly and we thought you were going to
do that whenMr. Messick: All rig-ht, go ahead.
Mr. Spencer: That's what you ag-reed to do and what you
dicln 't do.
Mr. Messick: I stand by any agreement I make.
Mr. Spencer: All rig·ht, but you have to be reminded of
them.
Q. Mr. Messick didn't want you, apparently: to demon.,
strate1\Ir. Messick: T didn't. I object to the question
that I didn't want him to. I told him he could go
ahead and do it and the record will so show.
Mr. Spencer: I withdraw the remark and apologize.
Q. And will ask l1im to demonstrat.e to the jury what experiments you made by way of holding your head--tbis point
page 671

~
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of your head over the last furtherest mark in there and reaching over and getting a wash rag off of that rack?
A. \Vell., this blood that I before described in the bathroom
that resembled this figure '·'8", the experiments that I con·
ducted, I walked in the bath room and assumed a position (indicating, putting my head approximately over the last drop
of blood I could see, and reaching for the wash cloth on the
rack-the wash cloth on the rack fastened to the wall. And
from the position I stood, and my head over the drops of
blood, I could not reach the wash cloth rack without putting
my head over the bath tub.
Q. Now I believe you stated that in some other position, I
believe suggested by Mr. Messick, you were able to do that?
A. I didn't do it; I saw it done; yes, sir.
I

Mr. Messick: One step. Show the jury how it was done.
ait a minute.
Mr. Spencer:

,v

Q. Who did iU
A. Mr. Messick.
• Q. Now show them what Mr. Messick's position
page 672 r :Was when he reached overf In the first place,
:do you know whether this point (indicating) in
Mr. Messick's head was directly over the last spot of blood
when he did it,
A. It looked to me to be slightly to the right, sir.
Q. You couldn't say with any degree of certainty?
A. No, sir, I couldn't be positive.
Q. But so far as you could judge, it seemed to be slightly
·
to tµe right~
A. It looked that way.
Q. Show the jury the position he was il).
A. He assumed this position (indicating). In other words,
his left foot in the entrance to the bathroom and his right
foot out, and reached in this manner (indicating·) and could
reach the wash rack over the bathtub.
By Mr. Messick:
.
Q. Took one step in the bathroom, in other words 1
A. Yes, sir.

By Mr. Spencer:
Q. Did he exercise any degree of care in the manner in
which he placed bis feet y
A. Jle jus:t took one step there and they weren't-
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Q. How did he place his left foot 7
A. That was at the entrance to the bathroom.
Q. Was it in the middle, to the left, or to the
page .673 ~ right?
.
A. I couldn't Hay; I don't remember.
Q. It ·was somewhere inside of the bathroom though. How
far was it in-

Mr. Messick: Listen, Mr. Spencer, you are leading the
witness and I object to the leading question. The witness
knows that I took one, natural step into the bathroom, like
that (indicating) and reached over and got the wash cloth.· ,
And I'll g·o demonstrate to the jury if you want it done.
Mr. Spencer: That is a matter elicited by Mr. Messick on
cross examination, as to which the Commonwealth has offered no evidence whatever, and as to that matter, I think
everybody will concede the rule is that you may cross examine the witness.
The Court: All right.
Mr. Messick: If Your. Honor please, I respectfully save
.an exception to cross examining his own witness. He put
him on and proved by this witness about the wash rag· and
the jury saw the bathroom.
Mr. Spencer: I didn't elicit anything about where the wash
rag- came from.
Mr. Messick: He told you about :finding the was,h rag in
the basement, on direct examination, where it was laying and
everything about it, sir, and I do respectfully
page 67 4 ~ except, if Your Honor please, to the Commonwealth's .Attorney cross examining their own
witness which is in violation of the rules of evidence.
The Court: The examination, as I caught it, ·the question
was propounded to you what you did 1
Mr. Messick: He brought it out first by the witness on
direct examination about :finding· the wash cloth, and the jury
have seen the bathroom, and l\ view was taken. Now you
mean under those circumstances, Your Honor, that this man
has a right to cross examine his own witness.
The Court: It looks like cross examination.
lVIr. Spencer: If Your Honor please, I'd be glad to have
the record examined at that point but there has been noth- ·
ing whatever brought out as to where that wash rag came
from, the possibilities of where it came from, and Mr. Messick introduced that. And the only testimony was that the
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wash rag with the blood was found downstairs in the basement on the bench..
Mr. Messick: That was the Chief rs testimony in chief.
Mr. Spencer: But the Chief didn.'t testify that it came out
of that bat~room. He didn't undertake· to demonstrate anything about where it came from..
.
.
Mr. Messick: Well, it is a bathroom wash rag and the
jury has seen the bathroom, and the bathroom is
page 675 ~ generally the place where· they are kept, as I understand. I may be wrong about things of that
kind, but that's the general rule where they are kept, and I
. do object to yo:u cross examining your own witness, sir. That's
the only thing that I ask that you refrain from doing.
The Court : He '11 have to answer the question.
Mr. Mess~ck: I 1·espectfully except, if Your Honor please.
i

(The last iquestion was read by the reporter.)
I

Q. I asked you where Mr. Messick's feet were on that ~xperiment and. I asked you was his left foot inside of tbe bath1·oomf
A. I would say his left foot was on the sill, the little sill
·
going into the bathroom.
Q. Then you say his right foot was extended in this manner (indicating) Y
A. Yes.
Q. Aud reached over and g·ot the rag?
A. That'si 1·ight.
Q. Was there any considerable. effort on his part in reaching out and! stretching to do that i
A. It wasl a right good reach.
Q. And he· was able then to reach to that little rack'J.
A. Yes, sir.
Q. To get an imaginary rag off of there ?
page 676 ~ A. Yes, sir.
.
Q. How did he get back from that position¥
A. Stepped back with his rig·ht foot.
.
Q. Stepped back with his right foot like that (indicating) T
A. Yes, sir.
·
Q. He didn't turn around?
A .. Not that I recall ; no, sir.
Mr. Messick: Objected to as cross examination and exception.
!
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Jvir. Spencer: Wait a minute. 1.Ve don't want any exceptions except that is made to the Court.
Mr. Messick: I just said I preserved my exception on cross
examination; that's all.
Mr: Spencer : I think that was understood.
Q. Did you notice the arc in which his head moved as he
went in there in the manner you have described, stretching
out like this (indicating) T
A. His head was turned somewhat to the right; yes, sir.
Q. And when it came back, did it come back straight or
turn in an arc so as to make a figure '' 8'' t
A. I couldn't say definitely, Mr. Spencer.
.
Q. But you, yourself, were standing inside of there, and
hadn't been able to reach it?
·
A. No, sir.
page 677 ~ Q. Mr. Messick introduced by you what he
claims to call a '' suicide note'' and asked you
where it was found. I believe you testified it was found in
the wastebasket, did you not, in Frank Smith's room?
A. Yes.
Q. At what would be the northerly end ·of that chest of
drawers?
A. Yes, sir.
Q. Who found that note?
A. Yon found it.
Q. When?
A. I don't remember or recall the exact date but it was in
the morning or-I don't remember whether it was in the
morning or afternoon that you and I were up at the house.
Q. The first time that I came here¥
A. I believe it was; yes, sir.
Q. I'll ask you if, as a matter of fact, if I didn't sit down
in a chair, more. or less trying to view those blood stains,
and then started to turn and idely pulled that wastebasket
out and reached down and started looking at things in there;
is that right!
.
·
A. That's right.
Q. And after some time came up with this thing all
crumpled up?
A. Yes, sir.
· •
pag·e 678 ~ Q. By whom was it introduced in evidence in
the last trial 1
A. Commonwealth.

.
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Q. Was the same true=-:..now, I believe you found this (indicating) y~urself on the chest of ~rawers, you say?
A. Yes, sir.
Q. Was this introduced by the Commonwealth at the last
trial?
.
A. Yes, sir.
Q. I beliQve it has been stipulated in the record here that
this plan is ireasonably accurate, although not drawn to scaleplan of the house, and that the measurements on there are
correct. l\fr. Messick asked you about the width of those
stairs going down there. Did you measure those yourself,
Chief, or were you present when they were measured?
A. No, sir, I was not.
Q. I'll ask you if it isn't given here at the top of it, I believe Mr. Weaver's handwriting, steps, wall to wall, 35
inches; is that right¥
A. Yes, sir.
Q. Do yo:u recall what kirid of ·walls they were 1
A. Stucco, I would say they were, sir.
Q. Stucco or sand walls, wouldn't that be a better term?

]\fr. Messick: I object to your trying· toMr. Spencer: All right.
·
page 679 ~

A. It is a rough surface on them. They are
not smooth; they are rough. It might be called
a rough-finish plaster.
Q. What kind of walls are they in that little hallway, that
is to say th~ hallway between Grace Smith's room and Frank
Smith's room and" the bathroom?
A. That is more or less the same type, a rather roughfinished plaster.
Q. Same '.kind, rather rough'"finished plaster¥
A. Yes, s~r.
Q. Chief, this picture here, these were introduced by the
defense, I take it. Does that show, with reasonable accuracy, wh_at you observed there with your own eyes that night
and on the Jollowing days at different times you viewed it?
A. Yes, sir.
.
Q. Did ybu ever, at any time, find or see inside of ·that
bathroom any bloody footpnints or smear from a shoe of
any' kind, inside of that bathroom?
A. No, sir, not in the bathroom.
Q. Did y~u find any blood in the bathroom other than
what's shown in this picture here (indicating) t
1

--
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Mr. Messick: Just a minute. If Your Honor please, I'm
objecting· to _his leading· question.
·
1\fr. S.pencer: All right, that was leading. PU withdraw
it.
page 680 ~ Mr. Messick: Are you still on cross examination Y .
Mr. Spencer·: No~ sir, I don't think so.
Mr. Messick: It sound like it, when you put a question state
whether or notMr. Spencer: I say I was wrong.
Mr. Messick: All right, when you say "state whether or
not'', it is also leading. You know how to ask a question.
Mr. Spencer: You ask it for me. I'll tell you what :(_ want
to. know and you ask it for me.
Mr. Messick: You ask your questions and I'll object.
Q. I want to lmow whether there were any blood round in
the bathroom farther than these (indicating) T
A. There was a small drop on the base of the stool, commode.
Q. Rig·ht at the base of this commode here is a small drop
of blood?
A. Yes, sir.
Q. Do you recall whether or not that side door was locked
or unlocked when you first examined the house, Chief f.
A. You mean the door going out-the back door, so-called
back door, side door f
Q. Yes.
A. No, sir, I don't recall whether it was locked,
page 681 } or not.
Q. Was that knob eyer examined for fingerprints?
A. No, sir.
Q. When you went down to the basement and looked at
this body, the first time, did you take any note of the expression on its face as to whether there was any contortion of it,
or describe it, please, sir, I believe would be the better way
to say it.
Mr. Messick: He went into that in chief.
Mr. Spence.r: No, sir, I did not, Mr. Messick. I'll address
it to Your Honor. If Your Honor please, we examined Chief
Kean, at the instance of these gentlemen, for the purpose
merely of showing the measurements of the house, the physi-
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cal aspects bf the .house, preparatory to a view and at their
instance, and we did not examine this witness as to the other
matters, other than the physical aspects.
The Court: There was some understanding.
Mr. Spencer: That was the understanding, and I think I
have Mr. Messick stated of record.
Mr.. Messick : You mean you didn't. ask this witness about
going down1 and seeing him there and cutting him down and
how the ch~ir was taken out, and bow he was sitting on it,
and how ··be. called Dr. Byers, and all thaU You didn't go
into thaU
Mr. Spencer: No.
page 682 ~ Mr. Messick: You certainly did. You had him
:sit on the stool and demonstrate about this maut
how his hands were hang'ing·, apd all that, and you know it.
Mr. Spencer: You certainly don't contend that I asked him
this particular question, do you Y
Mr. Messick: I don't recall whether you did, or not. I
thought you had ..
Mr. Spencer: I '11 ask the Court to permit me, within the
Court's discretion, to have the officerMr. Messick= He· described his face and blood. and everything that was on it.
Mr. Sp~ncer: -because he was not asked that question
on examination in chief.
, The Court= What is the question.
Mr. Spencer: Please to describe the expression on Frank
Smith's face as he first saw it, whether or not it was distorted in any manner.
.
The Court: Oh, I certainly think he can answer tllat.
Mr. Harnµier = Exception.
1

A. His ey;es and mouth were both closed. In other words;
he had a very peaceful expression, just, apparently, like a
person were asleep.
Q. His month was closed?
A. Yes.
page 683 } Q. His eyes were closed?
A. Yes, sir.
Q. Did YRU notice any contortion about bis face f
A. No, sir.
Q. You say he bad a peaceful expression about his facet
A. Yes, sir.
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Mr. Messick: Mr. Spencer, I object to the leading and
suggestive questions, if Your Honor please.
The Court: Yes, don't do it any more than you can help.
Mr. Messick: What was Your Honor's ruling¥
The Court: I told him please not to indulge any more than
he could help.
.
Mr. Spencer; Judge, I will do my ver:y best. It is difficult ·
sometimes. I think what I did there was repeat what the officer had already said.

Q. Chief, were you present or did you participate, on the
night of March 1, in the arrest of Mr. Ralph H. Garner¥
A. Yes, sir.
·
Q. I wish, in your own way, describe to the Court and jury
the facts attending that arrest and the questioning of this
man.
A. On the night of March 1, 1945, approximately 7 :30 or
eight p. m., in company with Officer Kiser-Trooper Kiser
of the State police, M:r. Benner of the F. B. I.,
pag·e 684 ~ parked the car on the north side of the Court
Square and observed Mr. Garner's car parked on
South Main Street, approximately in front of Friddle 's Restaurant. I imagine we were parked there for an hour, maybe
a little more, and Mr. Garner came out of the restaurant, got
in his car, and drove north on Main Street. We followed him
until we were approximately at Johnson Street and North
Main Street, or just a little before we got to Johnson Street,
when we pulled up beside of him and motioned for him to
pull over. Trooper Kiser g·ot out of our car and got out ~nd
had some conversation with Mr. Garner: I don't know what
. it was ; I didn't hear it. And he came back and got in the
car with us and we then drove around to the county jail. Mr.
Garner followed in his automobile.
And upon arriving at the county jail, we went to the third
floor, room on the third floor, where we questioned Mr. Gurner in regards to his activities on the night of March-February 20, 1945. And he stated that on the night of February
20, 1945, he wasn't feeling g·ood that day and he was working for Mr. K.lingstein and, at 7 :30 p. m., he, in company with
l\fr. Fred Koontz, came down out of the office over Friddle's
Restaurant and got into Mr. Koontz's car, which was being
driven by Mrs. Koontz, and they took him north on North
Main Street to Clinton A venue where bis home is located.
And when they got to the foot of the hill on Clinton Avenue,
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just before getting to his house, it was muddy so
1he got out of the car and walked on up to his
, house. At the time he got there, there was no
one there and he wasn't feeling so good so he rubbed himself down with Vicks salve, took a doze of milk of magnesia,
and went to bed. And that he didn't leave the house or no
one visited I him until. the next morning when he left to come
to work was the· first that he knew about what had occurred
on the night of February 20, 1945.
During the conversation, he was asked by Trooper Kiser
about a bruise on his face and his left eye. Mr. Garner stated
that he hadinever had any bruise on his· face sinc.e he had been
in Harrisonburg and that he only knew Mrs. Smith very
casually, having seen her, I believe, at the Country Club at
dances out there when there would be a partv out there or
gToup of them together. And he denied any~ knowledge of
having been at 60 Willow Street on the night of February
20, 1945.
Q. Did you observe his hand, his right hand or left hand t
A. Yes, sir, 1vir.-we examined the ring .Mr. Garner had,
a large Masonic ring with a diamond in the center of it on
his left hand, and we asked him could we see it and he took
it off. And we examined it, and on l1is hand, his ring there,
at the knuckle, apparently, had been a small cut or scar
there of some kind. At that time, it was healed. And we
asked him ~bout that but I don't remember just what state': ment he made about it, but it didn't make a whole
page 686 ~ lot of impression on me at the time, th~ statement
he made in regards to that. As I say, it was
healed then, just a white line, or you could notice that it had
been something there sometime prior to that.
Q. Will you look at that ring he has on his finger, Chief,
and see if that is the same ring that he had on f
page 685

~

Mr. Hammer: Step around, Mr·. Garner.
I

A. Yes, sir, that appears to be the same ring.

Mr. :Messick: You made the statement the other day, when
I asked the doctor, that it didn't look like the same ring to
you.
~I!·· Spe11cer: It didn't and still don't, if you want my
opnuou. I'm not on the stand.
·
1,

Q. I belie.ve you are a Mason yourself, are you no.t, Chief!
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A. Yes.
Q. And you saw it that 1iig;ht,
A. I saw the ring that night; yes, sir.
·
·
Q. Did you pay particular attention to it, or did you already state that you didn 'U
A. He took the ring off and I -examined it. Now one thing
I could say about this ring that impressed me, it had a little
place on it, or catch on it, that you could press it and it would
:show so~ething about the works in ~fasonry? because it was
very unusual and I asked Mr~ Garner about 1t. ·
Q. Is that on that ring· there f
.
A. I couldn't say, sir.
page 687 } Q. Inasmuch as you are a Mason, I don't suppose he would object to you looking at it.
Mr. Messick: ·we have no objections to him looking at it.
1\fr. Spencer: I wish you would look at it.

.A. No, I'll correct that statement with regards to the ring.
I was mistaken. This is the ring (indicating). T_his Masonic work was on this little ball (indicating). I knew I had
-seen one thing and this little ball is the thing that opens up.
T don't know as I can open it, but that was what had the
Masonic-this was what I was speaking of (indicating). I
knew I had seen it.
Q. It wasn't any contraption on the ring?
A. No, sir.
I

•

1

I

Bv Mr. Messick:
·Q. But you say it is the ring?
.A. T~at is the ring; yes, sir.
By Mr. Spencer:
Q. Was J\fr. Garner asked any questions about telephone
-calls, either in or out, on the nig·ht of February 201
A. Yes, sir.
Q. What did he state in that respect f
A. He stated that he did not make or receive any calls.
Q. Did not make any phone calls or receive any?
A. Yes, sir.
page 688 } Q. Did he state whether or not anybody was
there that night at all?
A. He stated that he was alone and he was feeling bad and
he did just what I testified prior: rubbed himself down with
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Vicks salve, took a dose of milk of magnesia, and went to
bed..
Q. Was he asked anything about how he could prove that
fact, that he was alone there Y
A. I asked him how he could prove that and he statccl that
was' the hell 10£ being a ba~helor by himself ..
Q. That was the hell of being a bachelor?
A. Yes,. sir.
·
Q. Did Mr. Garner know that he. was unde-r arrest at that
time when these statements were made ; did he know that he
was under arrest in connection with the death o.f Frank
Smith?
A. Yes, $ir. ·
Q. Was he told that specifically t
A. As well as I recall, sir, that was the first thing that
was said after we g.ot over to the jail. What took place between he and Kise·r in the street, I don't know.
Q. What did he say T
A .. What did who say¥ · I didn't understand you, Mr.
Spencer.
.
Q.. Well, I probably didn't understand you. vVhat, if anything did 1Yir. <:}arner say which would indicate whether or
not he knew what the charge was¥
page· 689 } A. ·when we explained to him and questionccl
,him in regards as to what occurred at the Smith
home, he stated that he· had been expecting it.
Q. Stated be had been expecting it. Did he say anything
else ; did he say why be had been expecting it 2
A. No, sir, I couldn't say.
Q. But you do recall that he said he had _been ex1)ccting
iU
:
A. Yes, sir.
~- Chief, did you, in company with other officers, g·o to
thi_s home. of Ralph Garner that same night to search the
premises!
A. Yes, sir.
Q. I wish you would, in your own way, describe what. you
found there. I'd like for you to explain to the jury the arrangement of that house, the size, number of rooms, arrangement.
A. Well,: the house is a bungalow and entering the front
door, or the door facing south, you go into the living room!

1

1

• •

:M:r. Mes$ick: May we see ·you gentlemen and the Court
in chamber~ just a minute!
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IN CHAMBERS.
(Pre~ent: The Court, counsel for the respective parties,
and the defendant.)
page 690

~

The Court: ·what is it¥
Mr. Messick: If Your Honor please, we anticipate what they expect to examine Mr. Kean about, namely,
of going to Mr. Garner's home and finding the coat and tie
and articles there in the home that they introduced in evidence before. We take the position, if Your Honor please,
unless these gentlemen can point out wherein l\!Ir. Garner's
coat or his tie had any connection with this offense charged
in this indictment that they are not admissible.
Now I believe in faimess, in the conduct of a prosecution
of this kind, there cannot be the slightest doubt in the world
-and I think these gentlemen· know that-that this coat was
torn at that Country Club by a soldier and that· that blood
was gotten on it by Mr. Garner cutting bis hand and arm.
Now those articles have absohitely no connection whatsoever with 'the offense charged in this indictment and they
can be admitted in evidence but for one purpose, that is, to
try to prejudice this defendant's rights befQre this jury.
It is a matter of record here that the man-the record of
the Trial Justice's Court, that the man who attacked Garner was arrested for the assault. These people know here
that Garner cut his hand on that occasion and that this blood
was gotten on his coat and tie on that occasion, some couple
of weeks prior to the time that Smith died.
And we respectfully object to the introduction
page 691 ~ of evidence of that kind unless it be showri first
that it had some connection with. the offense
charged in this indictment.
Mr. Hoover: Your Honor, I wonder if you might give Mr.
Spencer and I just a mome_nt or two to have a little conference.
The Court : All right.
(The proc~edings were suspended, briefly, to permit the
requested conference.)
Mr. Spencer: Judge, Mr. Hoover and I have been talking
this matter over and, frankly, it gives us some pause for the
reason .that the preponderance of the evidence certainly, in
fact all of the evidence except by implication, in the last trial,
was that this man had been hurt on the third of },eb1·uary
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and that that could have been his blood, and he says it was
his blood.
But Your Honor will recall the evidence of the specialist
brought he1·e, Mr. McCormick, was that all of the blood in
that hall, or that sample sent him from the hall and the sample
of Frank Smith's blood, and the blood on the clothes examined, and on the clothes of Garner, which were examined,
were type ~'A'' blood~
There is this further fact, that Mr. McCormick believes
that there's another type of blood-we didn't know this until
after he had testified the last time-on that coat, type "0".
It seems obvious-that this thing has been going
page 692 ~ on a year now, and it's been eight months since
th~ other trial, at which time this was all disclosed-a very simple answer to what's in our mind is whether
or not this. man does, in fact, have type "A" blood. Now
we bad no right to take blood from him. I don't know this
to be a fact but I think I read in the newspaper that the
Chief of Police sent to him and asked for a sample of his
hair, at least, to which he replied to the Chief if the Chief
would send him some of his hair, he'd send him some of his ..
Mr. Hamhier: Mr. Joseph made that statement. I answered
for him myself.
Mr. Spencer: l don't vouch for that myself.
Mr. Hammer: I made that answer to Mr. Joseph ..
Mr. Speiicer: But if this man's blood is type "A", I
wouldn't have any hesitation in agreeing that this could only
be waving· the bloody flag.
The Commonwealth, of course, felt it was incumbent on
them to offer everything they had that there could be no implication tl1at anything· had been withheld. Now if these
gentlemen-if this gentleman's blood has ever been typeda doctor can say that his is ''A'' type blood, as well as Frank
Smith's is '~A'' type-I would say we wouldn't ask the Court
to permit u~ to introduce those articles. I think that it is a
very simple and easy answer to the whole thing, not by witnesses because I don't see any good reason, if a
page 693 ~ man, being cut, as I understand it, and spouted
blood all over the f ron.t of him, up on the tie, and
so forth.
The Com1t: What do you want to know?
::M:r. Spencer: I want to know whether they are willing or
able to give us the direct information from the doctor that
he has that same type of blood. If they don't have it or are
not willing to give it to us, then we think that thev ought to
be introduced for what it is worth.
"'
I

1
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Mr. Messick: Mr. Garner has type "A" blood, so examined
by the Rockingham Memorial Hospital, and we have the certificate here to that effect.
lVIr. Spencer : Would you mind showing it to us t
Mr. Messick: No, sir; where is the certificate, CharliE~t
Mr. Hammer: We've had it checked against the international code and all other codes. Gamer has the same type
blood as was sent to the laboratory.. I've got the same type
blood myself..
:M:r. Hoover: I think Your Honor appreciates the fact when
this house was entered and these articles taken therefrom
and it was known-whether it was known to them, or not, and
it was known to counsel for the defendant that we had taken
these things and had sent them· away for examination, that
it become incumbent upon the Commonwealth to offer them
so it could not be said that we had improperly withheld anything. We would have been challenged very severely by
these gentlemen.
Mr. Messick: There's the certificate from the ·
page 694 ~ Rocking·ham Memorial Hospital, made on October
18, 1945.
Mr. Spencer : I see Dr. Byers had the same idea I had and
he went by the other code.
Mr. Hammer: I assure vou if vou call the technician at the
hospital, and we '11 go right with -youMr. Hoover: No, I don't think it is necessary.
Mr. Hammer: You can ask it.
Mr. Messick: He went out to give a blood transfusion.
The Defendant: I went out for Mrs. Ney and my blood was
11ot the same type.
Mr. Spencer: ·what was the date of this examination?
:Mr. Messick: October 18, 1945.
Mr. Spencer: He has to find out what system they use, so
come along·
Mr. Hoover: That's what I'm going to do., but I want one
of you counsel present.
l\fr. Spencer: Why don't you ask him to go over and talk
to the technician and-1\1 r. Hammer: That will hold us up.
Mr. Spencer: ,ve'll skip over it and go to something else.
I agree, if this man's blood is the same type.
Mr. Hoover: l\Ir. :McCormick talked to the technician at
the hospital and lrns ascertained that they use tl1e .Jansky system, under which system their classification II
page 695 ~ corresponds to International" A".
That was durin.g the course of the Smith trial
this test was made, October 18?
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Mr. Hammer: Yes.
Mr. Spencer: I tliink that answers the question in our
minds all along.
The Court: Yes. A!e you ready Y
Mr.. Spencer : Yes, sir ..
Mr. Hammer: This can be filed by agreement o.f counsel
in the evidence.
1

(Receive~ in .evidence by stipulation as Exhibit '' Certificate".)
'
·
I

Mr. Spencer: J :udge, the-re- is one thing that orcurs. to me.
We brought this man who had been with the F. B. I., McCormick, and who, later, took a teaching job in college, while
we are up };iere, to testify as to the blood typing, and there's
only one thing else that occurs to me that we might hold him
here for or have to .bold him here for, and that is to prove
this was human blood and was of the type of Frank Smith's
found all over the house. Would these gentlemen, under the
circumstan~es,, prefer ns to prove that by him or would they
concede that? ·r understand there is :no question; hasn't been
any question.
l\{r. Messick : I think we would.
Mr .. Hoover: That is, a specim~n of blood from
page 696 ~ ithe hallway was taken and typed bythis gentleman
:and found to be type '' A'', and that all of th(_}!
clothing taken out of the Smith house, or anything else taken
out of the Smith house with blood, was likewise typed by ]1inr
with type ".A".
·
Mr. Messick: And that Frank Smith had type" A'' blood.
Mr. Hoo~er: I started with that.
Mr. Messick: I overlooked that.
_
The Court: You mean you can let him go now? That'~
what yo-u are after?
Mr. Spencer: Yes, sir. I just wanted to sec, because that's
the only thing I could think of we could possibly 11 eed him
about.
:
, ·
The Court: If you make this by an agreement or understanding of fact·
Mr.. Hoover: It would have to be stated to the jury by
stipulation.,
I

(All parties to the trial returnecl to the courtroom.)
(Re-re-re-direct examination by 1fr. Spencer resumed.)
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W. J. Kean.
Q. Chief Kean, I believe you have heretofore testified that
you picked this hammer up by the claws?
A. Yes, sir.
·
Q. Did you state whether you had means of picking it up
to keep your hand from contacting it 1
page 697 ~ .A. Picked it up with a handkerchief; yes, sir.
Q. What did you do with it then Y
.A. .As well as I recall, it was placed in a piece of newspaper and brought to headquarters.
Q. Was it ever fitted into the wound in Frap.k Smith's head T
.A. Not to my knowledge; no, sir.
Q. Was it continuously in your possession Y
.A. Yes, sir.
·
Mr. Spencer: I think that's all. You may take the witness.

RE-RE-RE-CROSS EXAMINATION.
By Mr. Messick:
·
Q. Chief, you've told us that the blood forming the figure
"8" extended into the bathroom, as well as you recall, about
29 or 30 inches 1
A. Yes, sir.
Q. When you were on .the st.and the first time in this case,
you told the jury that a man couldn't reach the wash rag,
didn't you i
A. Are you speaking of in the first case?
Q. Yes .
. .~. Yes, sir, from the position I was standing ,I couldn't.
· Q. And we went up there to the house, you and
page 698 ~ Dr. De.Jarnette., and myself, and I stepped in the
bathroom and showed you how it could be done
very easily, didn't I l
A. You reached it; yes, sir.
Q. And I did it very easily, didn't I?
A. Well, it was some effort used but I don't know how much
it was.
Q. Chief, you said the blood extended in there 29 inches.
I didn't have any difficulty in stepping· 29 inches, did H
A. No, sir, you shouldn't.
Q. I took one natural step and, as a matter of fact, you
then came back and· corrected your testimony, dicln 't. you, and
testified as follow: (Reading·)
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''Question:''and I'm reading, gentlemen, from page 451 of the recordexcuse me, I didn't know Mr. Hoover was out.
l\:Ir. Spencer:, I don't think M:r. Hoover intended that you
should stop~ Maybe you had better wait, Mr. Messick. What
page, Mr. Messick t
J\fr .. Messick: Page 451.
~

(Mr. Hoover returned to t11e courtroom.)
Q. Before we go into that: I stepped in and reached it with
my right hand, didn't I, Chief f
A. Yes, sir.
Q. Now I '11 ask you if, when yon were recalled
page 699 ~ after seeing me reach in and get the wash rag, if
you didn't testify as follows: (Reading)
1

"Question: You were at the Smith house a little while ago
with nsY
·
''Answer: Yes, sir.
'' On the question of the wash rag being on the rack and
reaching it :with your right _hand, and did I not perform an
e;xperiment J)y taking one step into the bathroom and I reached
it without any difficulty1
'' Ans.wer : Yes., sir.
"If I had taken my left hand I could have reached it without any difficulty?
"Answer!: I don't know; I did not see you do it.
''Question: Just one comfortable step and reaching into
the bathroom--! mean from the blood spots, the figu·re 8, and
my head was in the same place T
"Answer: Yes, sir."
Now when you made that statement to the· jury here in October, that was the truth, was it not, Chief?
A. Yes, sir.
Q. Then you don't mean to say, as Mr. Spencer got up
· there and stretched himself like that, that I did any such thing
as that, do you Y
.A. Well, as I previous]y te~tified and you've
page 700 ~ read there, you assumed a reasonable position in
,there and stepped in there and reached it.
Q. That'~ exactly what-I assumed a reasonable and com-
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W. J. Kean.
fortable position, as any man would take a step in a bathroom
:and reach to get a wash rag 7
·
A. I don't know how comfortable you were, sir, but you
reached in and got it.
Q. But you testified it was comfortable and I stepped just
t0ne comfortable step.

Mr.. Spencer: If Your Honor please, I object to that. How
does .Chief Kean lmow whether Mr. M:esEtick is comfortable.
I don't know whether he's comfortable and1\lr. Messick: W.ell, he testified to that in October..
:Mr. Spencer; If he did, he couldn't lmow it.
Mr. Messick~ He testified to it.
·Q.
A.
Q.
·y..,ras

Did I look uncomfortable T
.
I eouldn 't say whether you did, or not.
Well, you can tell about the exprei;;sion on peoples' faces.
my face uncomfortable, or _not f
A. Apparently not; no, sir.
·
Q. Chief, did you attend a dance at the Elk's Club in Janu:ary or Februarv of '45?
A. I may have, sh. I did attend some dances out there.
Q. Do you remember Mr. Garner being at the
page 701 } dance?
.
A. I rather think be was, sir. I wouldn't be
positive about it.
Q. Did a young lady ac~ompany him to that dance YA. ,vell, I couldn't say, sir.
Q. Maybe I can refresh your memory. w·asn't Miss Winifred Velin with .him?
A. I don't know; I couldn't be positive about it.
Q. Let's come backMr. Spencer:
]\fr. Messick:
Mr. Hoover:
Frank Smith?
l\fr. Messick:

What was that date?
Sometime tT anuarv or Februarv. '45.
Is that, Mr. Mes.sick~ before "the death of
Yes, sir, sometime before that time.

Q. Wl1en you arrested Mr. Garner on March 1, let's see if
you can't recall this conversation at police headquarters. He
-told you that he wasn't feeling well, he went home, some
people drove him home, that his automobile was in the shop
being repaired, didn't
A. He said his automobile was in the shop.

he'

,
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Q. Yes, ~ir, and you checked and found out that that was
truet
'
A. Yes,. sir.
.
page 702 } Q. And that he went home in the car with Mr.
and Mrs. Fred Koontz, didn't he 1
A .. Yes, ~ir.
.
Q. Didn't he also tell you, Chief, and I want you to think
real hard, that you asked him if there was anybody out at
the house, that he hummed and hawed around about it and
told you it iwas.. a hard thing for a bachelor to prove where he
was, but didn't he also state to you that he didn't care to
disclose the girl's name; and don't you recall replying to him
that "You don't have to; we know who it was. It was the
girl that you had at the Elk's dance. ''t
A. No, sir, I don't remember any such statements.
Q. You don't remember that Y
A. No, sir.
.
Q. Do you deny making any such statement as to that Mr•
. Garner on ~hat nig·ht Y
A. I do.!
Q. You have no recollection of it¥
A- No, sir.
Q. Did you attend the funeral of Frank Smith f
A. No, sir.
.
Q. Did the American Legion give him a militarv funeral r
A. I wasn't there. I've beard so, sir; I don't lmow.
1

Mr. Spen~er: I object to what the Chief has heard. ~fr.
Messick and Mr. Garner know what he did. It
page 703 ~: is hearsay.
1

1

Q. I want you to tell the jury,. if you kuow, whether or'
not Mr. G~rner was in charge of the pall bearers of the
American Legion at that fnneralY
A. I can only testify by hearsay, sir.
Q.. You were, of course,. investigating this whole case and
you obtained that information from your investigation1

Mr. Spencer: If Your Honor please~ if Mr. Messick is
going to put in everything that the Chief found out, or I1eard,
in this investigation., then all right, we '11 open the doors right
wide. I'd ,love to.
Mr. Mes~ick: I'm trying to test, the Chief's recollection
and memoiry, if I can.
Mr. Spencer: I don't see how that tests any reco_llection,
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1¥. J. Kean.
what he heard from somebody about where Ralph Garner was
on another date.
Mr. Hammer: During the course of his investigation.
Mr ..Messick : We '11 prove it.
Mr. Spencer: I still think that the rule applies, ought to
apply, both ways. If you want to let the Chief tell all that
he heard by hearsay, it will be fine.
Mr. Messick: There has been so much hearing and talking,
I expect he's beard an awful lot.
page 704 ~ The Court: You.can't let _in hearsay evidence.

Q. You don't know, through your own personal knowledge
that that was a fact?
.
A. Any more than what I heard, sir.
Q. Now you told us that when you called Mr. Garner's attention to the fact that he_ bad a little sore there on his ring
finger that he made some statement to you that you didn't
recollect what it was. Let's see if I can refresh your memory
on that. Chief, didn't Mr. Garner tell you that he had cut
his finger firing the furnace Y
A. It was something Raid about firing the furnace; yes, sir.
Q. What was there said about firing the furnace!
A. I don't recall, Mr. Messiek.
Q. Well, you were asking him about the little cut that he
had there on his fing·er?
A. Well, I Q. "\Vby was any furnace ever mentioned by himl unless he
told you that he cut his finger firing the furnace Y
A. It could have been. I wouldn't say that it was or that
be did or didn't.
Q. Wouldn't say that he did or didn't?
A. Yes, sir.
Q. Chief, you knew where Mr. ·Garner lived on February
2Q, 19451
page 705 ~ A. No, sir, I did not.
Q. Didn't you tell us before tlm.t he lived on
Clinton A venue 1
A. Now maybe I misunderstood your question. You mean
did I know on February 20, at that particular date, that he
]ived at Clinton Avenue then, or had I found out sh1ee; which
do you mean?
. Q. Well, you found out where he lived?
A. Yes, sir, I knew wl1er.e he lived.
Q. He lived on Clinton Avenue 1
A. Yes, sir.

TV. J. J(e<ni.
Q. Do yo1' have, I believe, a mflp of the City of Harrisonburg here, and I want you to show the jury on tbat map where
Mr. Garne11 lived.
A. (Examining map) I do~'t see Clinton Street marked
here. Here's Charles Street--here's Clinton Avenue. I see
it; yes, sir. Do you want me to point it o·ut ¥
Q. Yes, sir, point it out ~nd mark it if you don't mind.
I

Mr. Messick: Put an "X" mark and we '11 offer that map
jn evidence.
·
A. (Wibwss does so.)
Q. I'll a1k you some question_s. That is ~-t the extreme
northern end of Harrhwnburg?
A. Yes, sir, it is the last street going north before you
reach the city limits.
page 706 ~ Q. Would you mark there,A. Yes, air, I pu.t an aq·ow pe>inting to it.
Q. ~rro"; pointing to the street and he lived up that street?
A. Yes, sir.
Q. I'll ask you, now where. was the Smith hornet Mark the
Smith home on there to<>:.
A. (Witness does so.)
Q. Come /over in front of the juFy if you don't mind.. You
sav the Garner home is located out here on Clinton Avenue
at"'the extreme n·ortheru end of town?
A. Yes, si.r.
Q. And that Uie Smith home is located ·on Willow Street
ovm; here-?
A. Yes, sir.
Q. Approximately ho:w far is it b.etween the two placeis T
A. I measured it one time. I don't rerall the exact distance
but it is SOl;lletbiug over a mile.
Q. S0metJ1ing over a mile?
A. Yes, sir.
.
Q. What :would be the shorte$t way to. get from the Garner
home to the Smith home?
_
A. I would assume that the shortest wav would be to come
off of Clinton A venue on Main Street· ai1d south on North
!Ma.in to Gay, west on Gay to Ohicag_o Avenue,
page 707 ~ and Chicago to either Green or Vl olfe Street,_
either one., and west on there to ,vilfow.
·
•
Q. You wouldn't come down to yVest Market and circle up
and go bac~ out that way, would you?
.
1

I

1

·

Ralph H. Garner v. Commonwealth of Virginia

·4TJ

TV. J. Kean.
A. W-ell, it would be a longer route, more traffic lights·;
:yes sir.
Mr. Messick: lVe offer that i11 evidence.
(The map was received in evidence marked Defendant Exhibit M.)

Q. Chief, do you know lVIiss ·wmifred Yelin T
A. I know her at· the- present time; yes, sir.
·Q. Have you seen Mr. Garner with her f:requ:ently!
A. On several occasions; yes, sir.
Q. Chief when was tl;te first time you: saw Mr. Garner after .
February 20 that you recall?
·
A. I couldn't say,. Mr. Messick, because p:rior to this I
,didn't even know Mr. Garner.
Q. You were Chief of the police of the city ·and didn't know
llimT
A. That's right, sir.
1
Q. You did know that he worked in the restaurants right
here in town Y.
A. I found out aftenvards that; yes, sir.
Q. I asked for a radio log as to the time a eall came from
the Smith home that night. Do you know whether
JJage 708 ~ or not that's. been obtained for me!·
A. It has, sir.
Q. Do you have the log? ·
A. It is here in the bnilding. · I can obtain it, sir.
Q. Do you recall what time the log sh(!)WS the eall was received?
A. Nine-fiftv.
Q. What? "
A. Nine-fifty p. m.
Q. Nine-fifty p. m. f
A. Yes, sir.
l\fr. Messick: I believe· that's all.

RE-RE-RE-RE-DIRECT EXAMINATION.
By l\fr. Spencer :
.
Q. Chief, will you get that radio· log and bring it here·f
A. Yes, sir.
(Witness left the stand and then returned.)
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lV.. J •.J(ean.
Q. Will you show that to M:r. Messick and these gentlemen
and counsel?
A. (Witness does so .. ) 9:50~ 60 West Willow ..
.

I

I

Mr Messick~ Do you want to introduee this, Bill!
Mr .. Spencer: Yes.
r

Q.· I want .to ask you, Chief Kean, if you '11 be good enough
:fo stand before the jury so they can all see what
page 709 ~ !I'm talking .about. In the first place, you didn't
'. write this, did you!
A. No, sir.
Q. You don't know whether it is correct,. or. not, do you t
A. No, sir.
Q. I :notice that in the first column here is a number;. what
is that?
A. That's the ·number of calls that have been put out since
midnight-12 a. m. the morning before.
Q. There seems to be a number '' 25'' here stricken out and
opposite th~t-well, wait a minute. \Vhat's this column for!
.A .. That polumn is the test time. They send a test out every
i

.

l10ur..
Q.. Bent a test out at 10 o'clock, 11 o'clock?
A. It is so logged there, yes, sir.
1

Q. What does this show (indicating)¥
A. That's if the car calls the station.
Q. Whatldoes this show (indicating) 1
A. That is the time that the message, was sent..
Q. Time that the message was sent f
A. Yes, sir.
Q. What does the next one show f
A. It shows the number of the car that it was sent to.
Q. Whatl does this show (indicating·)?
·
· A. The time the car received it or th~ time they
page 710} acknowledged the call.
Q. Do you mean to say what you did sav, or
what I thoug·ht you said, the number the car was sent t'o., or
did you mean to say the number of cars which were dispatched
on that call Y
A. It may be specified, or sent a special car, or·maYbe sent
on all cars, either one.
·
Q. What does that "A-L-L" mean?'
.
A. That would mean it was sent to all cars.
Q. ·wbat.l does this next one1
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A. That's the time that the ~ar acknowledged recehing the
call.
Q. This column (indicating) Y
A. That's the time that th~ cnr arrived at the source of the
complaint.
Q. What does this oneA. That's the time that the car report~d the complaint
clear.
Q. This (indicating), I take itA. Is the location of the eomplaint.
Q. What does "Signal One" tnean?
A. Signal One means a homicide.
Q. When that first car was s.eht tip there with Officet Rogers,
I believe, and N orvelle, did anybody know that there was a
homicide then, did they?
A. Not to my knowledge; no, sir.
page 711 ~ Q. "\Vhei1 you wel'e called, after they had gotten
up there and made tha iuvestig·ation or partial iilvestigation and called back to you, did you know that there
was a homicide there 1
A. The next call that was re<!eived by Officer Joseph and
relayed to me was that the1·e was a mail dead at that address
and they wanted me at once.
. Q. Does that show· on here!
A. It doesn't show on ·the second call ; it only shows one
call.
Q. Ther~ :vas no second call shown Y
.A. No, su.
Q. And you went up there, I believe you .mid arriving· about
ten o'clock f
·
A. I would assume approximately ten; yes, sir;
Q. Now if this thing is written out showing 9 :50~well, aI1
cars were dispatched the first time, were they; there was only
one cart
A. Only one car wertt on the complairtt.
Q. This says all 1.,rere dispntched.
A. Yes, sir.
Q. And the Signal One indicates that the call wns a hotnicide?
A. Yes, sir.
Q. Theti that must have all been ·wi'iten un
page 712 ~ sometime later on, after ~otne rnoh~ news had
leaked back to the police headquarters~ mustn't
itY
A. I don't know. I said I didn't log the call. I know it
was _on the log and that's what it is.
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Q. You don't pretend to say, or think,, that this is an accurate time the first call was received f
A. It is s:upposed to be substantially accurate.
Q~ Doesni't that appear that the officer who wa-s supposed
to do that just waited and wrote the whole thing- up at one
time?
A. That's the way it appears there. I don't know who did
it or when it was done.

Mr. Hammer: Is that being filed f
Mr. Spencer: Yes, :file that. ·
(The log- was received in evidence as Commonwealth Exhibit
13.)

Q. I belie;ve we have 11eglected asking you one question, and
everybody else one question, that is pertinent. No. 60 Willow
Street is in the City of Harrisonburg?
A. Yes, sir.
Q. Chief, I don't know whether I understood you, or not.
Mr. Messick asked you whether or not something was said
by Mr. Garner up th~re that night about a furnace. Did you
undertake to say that he did or did not or that you don't know
whether he did or did not?
·
page 713 ~ A. As well as I recall, my answer to the ques- .
tion was that it seemed like it was something said ·
about it, but I dou 't remember what was said.
Q. Have you got your original notes made by you soon after
the occurrence 7
A. I have notes that were typed up from memory; yes, sir.
Q. You dictated them?
A. I dictated them; yes, sir. ·
Q. Was it soon after this occurrence?
A. Yes, sir.
Q. Will you ref er to your notes and see whether it shows
anything-did you undertake to set out the conversations
there in totof
A. I wouldn't say that I did; no, sir.·
Mr. Hammer: We object to the question.
Mr. Spencer: Well, be says he didn't undertake to set out
the conversation in toto.
Q. Were you asked on the former tria] of this ease anything- about Gai.·ner having referred to a furnace?

•
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Elbert. E. Kiser.
A. I don't recall whether I was, or not, sir.
Q. As a matter of fact, Mr. Garner took the stand and
testified in the former trial, did he not?
A. Yes, sir.
Q. Were you present when he testified f
A.. Part of the time I think I was, sir.
page 714 ~ Q. Did you then hear himMr. Hammer: I object to that, if Your Honor please. He
wasn't present all of the time.
Mr. Spencer: All right. You may take the witness.
Mr. Messick: No further questions.
:Mr. Hoover: Stand aside.
Witness left the stand.
ELBERT E. KISER,
sworn for the Commonwealth.
DIRECT EX_i\.MINATION.
By :Mr. Hoover :
Q. Please state your name.
A. Elbert E. Kiser.
Q. ,\7ha t is your age f
A. Forty-six.
Q. Where do you live f
· A. Two miles west of Dayton.
Q. What is your work?
A. State police; police work.
Q. A member of"the Virginia State Police?"
A. Yes, sir.
Q. How long- have you been on the State Police
}?age 715 } force, Mr. Kiser?
A. About sixteen vears.
Q. Where has that sixteen years of service with the State
Police been spent?
A. Mostly around Harrisonburg and Rockingham County.
Q. And you are a native of Rockingham County~ are you
noU
A. Yes, sir.
Q. Mr. Kiser, do you know Ralph H. GarnerY
A. Yes.
·
·
Q. Did you see him on February 21?
A. Yes, sir.
·
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Q.
A ..
Q.
A.
Q.

19451
Yes, sir.
Where did yon see him on that day Y
Bowers' Restaurant.
Where is Bowers' Restaurant f
_
A. It is on East Market Street. I don't know the number;
the first block.
Q. I believe Bowers' Restaurant is in the same building in
which Yancey and Weaver Insurance Office is locatedt. is that.
correct!
A. Yes, sir, Bowers' Restaurant is just underneath on the
first floor.
·
1· Q. How did yon happen to see l\£r. Garner therepage 716 ~ lin that restaurant that day!
,. A. I have been taking lunch tbei·e ·every day in
that restaurant.
Q. How long had yon been takittg your lunch there t
A. I had been taking it there when :M:r. Bowers owned it.
Then when he sold out to Mr. Klingstein there, when Mr. Garner was the manager, I still taken my lunches tl~ere just the
same.
Q. What time of day was it that you saw him there!
A. About noon time.
Q. Why were you there then?
A. Well, '.I go there regularly at noon time for lunch.
Q. Had you gone for your lunch that dayt
A. Yes, sir.
Q. Where was Mr. Garner there in tl1e restaurantf
A. He wa;s standing at the cash register, behind the cotmter..
Q. Did you observe anything unusual about his conduct
there that dayf
A. Yes, sir.
Q. Just s.tate wl1at your observation!, were; sir.
i

I

Mr. Messick: Just tell what Mr. Garner did.

i object.

Q. Say what he did.

Mr. Sp~n~er: Why can't be tell what he saw¥
Mr. Messick: Tell what he saw or what lrn did.
· Mr. Hoover: Go abead, Mr. Kisqr.
pag·e 717 ~ Mr. Messick:. I don't want him to testify his
opinions.
Mr..Hoov:er: I'm nett asking for his ophliou.
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A. I saw him standing at the cash register when I was
sitting at the counter. I ate at the counter that day. He was
looking at a newspaper. He had it folded up about a quarter
size of newspaper and he had that laid over the keys of the
cash register. And he taken his finger and would read a
couple lines and then he'd prop his head down and study,
and he'd read a few more. That's what attracted my attention at first. That's while I was eating my lunch. And I
noticed him a little more. He would do that again. When
I got through, I came up to the cash register to pay my
check. I leaned over to see what he was reading and I saw
it was the Smith case where he was interested in. Then is
when I noticed the, left side of his face had a big bruise about
the size of a silver dollar at this cheek bone (indicating).
Q. At the point you are indicating· theret
A. Yes, sir. And it looked to me like cold cream or sqme
kind of grease, then talcum powder put on top of that.
Q. Had you ever observed a bruise or mark of that kind
before that day!
A. No, sir, I was in there the day before, Monday and
Tuesday, for lunch, and I never noticed it then;
page 718 ~ no, sir.
Q. Did you leave the restaurant then 1
A. Yes, sir.
Q. Did you g·o back there for dinner the next day 1
A. I did.·
.
Q. Did you, at any other time or times, observe that mark
on his face f ·
A. I did. A second day, I saw it again, and I came on
back t.;_ the courthouse and the Sheriff was in the office and
then is when I mentioned it to the Sheriff about the bruise
on Garner's face, and I· said, '' I don't know whether there's
anything to it or amount to anything", I said, "but if it
does''Mr. Messick: I objC!ct to your conversation with tl1e
Sheriff.
l\fr. Hoover: I think that's a good objection. I didn't ask
him to say it. ·
Mr. Messick: I thank you.

Q. Go back to Bowers' Restaurant, :Mr. Kiser. ·when did
you see Mr. Garner again?
A. The next day.
Q. ,vhere!
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A. Same. place in the restaurant.

Q. What:, observations did you make that day or what did
he do that day T
A. The second day he seemed to be just a little
page 719 h bit nervous. I know I caught him watching·, eye. ing me every time I would sit down at the counter
to eat. The third day he was a little more nervous than he
was the second day. And about the third or fourth day, he
began to pace backward and forward outside of the counter,
and on the next day then, which I don't know what day of
the week it was, about the fourth or fifth day, when I went
in to lunch that clay, he went out of the door and stood and
parked on the parking· meter until I got through and left.
Q. Did you observe any other blemishes or scars. or bruises
or anything· of that sort on his person, other than the one
you have mentioned here under his left eye¥
A. Yes, sir.
Q. Wher~T
A. On his ring finger.
Q. Which hand, sir f
A. Left hand.
Q. Whert did you first observe thaU
A. The first time I saw the bruise; the 21st.
Q. The same day you saw the bruise on the face?
A. Yes, sir. The skin was broken over across in front of
the ring and the knuckle was enlarged.
· · Q. Did you see that any more on your subsequent visits
there during that weekf
,
A. I did; yes, sir.
pag·e 720 r Q. Mr. Kiser, I believe you, along with other
·. officers, took Mr. Garner into custody on the
night _of !farch 1; is that correct? ·
·
A. That's right; yes, sir.
Q. I want you to state where and· under what circumstances you'. got with Mr. Garner on that night and what was
said by Mr. Garner after he had been apprehended or aft~r
you had first talked to him?
. A. Wheni I first apprehended him, or stopped him, was on
·
North Main Street.
Q. Were you alone?
A. No, sir-was I alone?
Q. Yes, sir.
A. No, sir, I wasn't alone.
(~. Who were with you?
A. Chief Kean and Agent Bill Benner.
J,
1
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Q. Mr. Benner is the local F .. B. L ag-ent, I believe?·
A. Yes, sir..
.
Q. You say you stopped him on North Main Street near
what point Y
A. Near the Texaco :filling station on this side of the Impcr_ial.
Q. Was Mr. Garner alone or was there someone with him7
A. He was alone.
Q. How' was· he traveling f
page 721 } A. In his automobile.
Q. Pick it up from there and tell us what oceurred that night.
.
A. I pulled up side of him and pulled him over.. and he
.. stopped. I stopped and walked back to his car and told Mr.
Garner that I wanted to· question him in connection with
this Smith case. He said, "I have been expecting that".
"'Well,'' I said, "not here," I said, ''we are going down to
the jail to the detention room and that's where we'll talk
to y~u' '. He said, '' All right'', said, '' go ahead, I '11 follow
you down there". So I walked back to my car and got in
and we come on back to the Rockingham County jail, parked
the cars, and went up in the jail in the detention room, the
four of us: Mr. Garner, Mr. Kean, and Mr. Benner and myself; and got seated and I asked-again told Mr. Garner that
I wanted to talk to him in connection with the Smith case.
He said, "Yes, I have been expecting· that". I said, ''Expecting it¥" He said, "Yes". I said, "Why¥" "Well,"
, he said, '' everybody is talking about it and looking at me
and everybody knows about it'', or something· to that effect.
. ''Well," I said, "I have been investigating this case a couple
days and that's funny, I haveu 't heard nothing about it."
Then I asked him where he was on March-the 20th of February between eight and nine o;clock. He said he was at
home. He started out saying that he left the restaurant,
Bowers' Restaurant, and came down to Friddle's
pag-e 722 ~ Restaurant that evening and asked _Fred Koontz
and his wife to take ·him out to where he lived
on Clinton Avenue. And the reason, he said, he did that, he
had his car iu the g·arage being worked on. I aske,,,d him what
o·arao·e
and
he said ' "Dick Paxton's
Garao·e''
~
t:,
'
~
b
•
Q. You did verify that, that was correct, didn't you, that
his car was in Paxton's Garage!
A. Yes, sir, bis car was there. And Fred Koontz and his
wife did take him out at his apartment or home around· 7 :30,
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he said, that evening.. And they didn't go all of the way to
the house. There was a mud hole by a little bank and they
turned around without going through this mud and he walked
up to·the house .. Then I asked him whether he had any visitors.. He. said, ''No, sir''. I asked hiin if anybody came in
that night and he said, ''No, sir''. I asked,. '' Did you maim
any phone aalls that night i'' And he said, ''No, sir',·. I
said, '' Did you. receive any 1'' He said, '' No, sir"'. I said,
"Nobody there l" He said, "No, sir"'.. I said, "vVhat did
you do then t'' He said, ''Well, I was sick'', had the cold
or flu; he said, "I taken a dose of milk of magnesia ancl
g·reased myself with Vicks, and" said, "I went to bed". I
said, ''Did you get up any more that night?" "No, sir, not
until the next morning." I said, "vVhat did you do the next
morning i '' He said he got up, dressed, called a taxi to get
him and bring him down to the restaurant and
page 723 ~ down to East Market Street around eight a. m.
·
Q. Was he asked whether or not he had any
way of estaplishing those facts t
A. Yes, sir.
Q.. ·what did he say to thatf
A .. I said! that he couldn't prove tl1at, being by himself,
and he said,! "No, that"s the hell of it being a bachelor".
Q. Did he state whether or not there was anyone at his
home when he g·ot there1
A. E,epeat that.
~- Did he state whether oi· not anyone was at his home
when he arrived theret
A. I asked him whether anyone was there and l1e said~
"No, sir". Then I asked him, while we was in the detention
room, I said, '' How about the bruise on the side of your
facef" He said there was no bruise. I said, "Don't tell me
that, I saw: it myself". He said there was no bruise. I
looked at fi:q.g·er. I said, "There's the-your finger still enlarged", but it I1ad healed up. The skin wasu 't broken but
the knuckle :was still enlarged that nig·ht on March 1.
Q. Was there a cut on that finger!
A. No, sit, the cut bad healed over but the knuckle was
still enlarged. ·
Q. Was there a cut before that nigl1t Y
A. It was up at the restaurant on the 21st.
page 724 ~
Q. But that it healed Y
A. It had. It had a little mark, skin broken
right in front of the ring ..
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Q. Did you take the ring off; was it taken off?
A. He taken it off over at the jail that night. He had to
wet his finger and twist it to get it off.
Q. Yon say that finger was still swollen?
A. Some, yes, sir, not as much.
Q. Did the bruise which yo~ have referred to as being nn-.
der his left eye, did that still show that nightA. No, sir.
Q. -you picked him up?
A. No; sir.
Q. Didn't see that?
A. No, sir.
Q. I believe yon said that he told you he did not have a
bruise!
A. Yes, sir.
Q. On his face. Did he tell you whether or not he had
ever had a bruise on his facet
A. He was saying something about a bruise received at
the Country Club along about the first of the year.
Q. .At that place, or not?
.A. No, about his eye, face; he had some trouble
page 725 } out there. ·
Q. Did he say whether or not he had ever had
any cut on his ring finger¥
A. No, sir.
Q. "'What do you meart by "no, sir"?
A. He denied having anything wrong with it.
Q. He denied having anything wrong· with it1
A. Yes, sir.
Q. Mr. Kiser, did you, at some subsequent time, after Mr.
Garner moved out of the little house on Clinton Avenue where
he was living on the night of March 1 when you helped pick
him up, did you visit that house after he moved out of iH
A. I did.
Q. Do you know when that was, sir°'/
A. No, sir, I don't know just_;..it was about a day oi~ pro1Jably two days after he moved out. I don't know the date.
Q. Had he moved out at the time that you referred to?
A. Yes, sir.
Q. I '11 ask you whether or not yon have ever seen this
telephone book before¥
A. (Examining article) Yes, sir.
Q. When did you first see that telephone book f
A. The day I went in that home .after he moved out.
Q. Where did you find it?

/
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A. In his bedroom, where the bed was.
Q. Where· abouts in his bedroom t
A. Laying there ; I don't know. Everything
had been moved out. His bed-the room runs lengthwise it
and the bed set next to the window, and the book was over
near where the bed was setting.
· Q. The b~d was g·one?
A. Yes, sir, everything had been taken out. Some other
papers and stuff was laying· there.
Q. Did you examine that phone book at that time?
A. I did.
'
Q. What did you :find unusual about it, if anything?
A. Well, I found-opened it up like that (indicating) and
was looking at it and I seen a page torn out and while I was
there at the window, I saw the ghost writing or imprint of
a ,number up here (indicating).
Q. What page did you find had been torn out?
.A. I taken it to be the first page.
Q. What is the first page in the book nowt I~ it numbered?
A. Number 3.
Q. And on the back of that page, is that numbered?
A. No, sir, I don't see it.
Q. Does tpere appear to be more than one page torn out
of that ph01te book!
' A. One is what I think is torn out.
pag·e 727 ~ Q. Just where did you observe this writing
you've referred to or imprint of writing?
A. As I remember, it was along up here (indicating·) at
the top.
Q.. Along· _up at the top. What-could you make out what
the writing twas?
A. Yes, srr.
Q. What was it, as nearly as you can recall, or can vou
·
..
make it out?
· A. Frank Smith's telephone number. I looked it up.
Q. Frank Smith's telephone number?
A. Yes.
Q. Any other number there?
A. Yes, t:q.ere was another number, and the other numhet·
we had was Weaver and Yancey's Insurance Companv, I
·
think it was found in there too.
Q. "\Vas Grace Smith's telephone number imprinted there 7
A. Yes, sir.
.
·
_.
page 726

~

1
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Q. vVas Grace Smith's office telephone number imprinted
· there?
A. Yes, :sir..
.
·
Q. Was that book torn, 'the cover :aud :so f.orth, as y-011 now
:see it?
A. That''s the way I found it.
Q. In the same condition it was when you got
page 728 } it ithat
A. Yes, sir.
Q. What did you do with th.at tel.ephone book, sir¥.
A. I brought it down here and gave it to you.
Mr. Hoover: I want to offer this telephone book, th~ directory of the Harriso.nburg Telephone Company for the·
year 19¥, and file it as Commonwealth Exhibit No. 14.
(Rec-eived in evldence as Commonwealth Exhibit 14.)
Q. Did you :find the sheet that was tom out, Mr. Kiser?
A. No, sir, I didn't find it.
·
·Q. Come here and see if you can read the inscription up
there at the top that you referred to. It largely depends on
the light that yon have, and so forth. I don't know if you
will be able to read it with the naked eye, or not.
A. There's been pressure put on this book. I can hardly
make it out now.
Q. Yon can hardly make it out 1
A. No, sir.
Mr. Hoover: I think that's .all.
CROSS EXAMINATION.
By Mr. Messick:
Q. Mr. Kiser, did you attend· the funeral of Frank Smith 7
A. No, sir.
Q. Were yon over at the undertaking parlor,
p·age 729 } or were you around at all?
A. Yes, sir, I went in the undertaking parlor
one evening a few minutes.
Q. Do you know whether or not the American Legion conducted the services f
A. No, sir.
Q. Mr. Kiser, there wasn't anything for you to go to
c
Bowers' Restaurant, was iU
A. No, sir.
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Q.. Yon go there evci:y day f
A. Still go there-.
Q. And on the 21st day of Fe·bruary,, Mr. Garner was at
his usual place of wotk1 wasn't he t
A .. Yes, sir ..
Q. He was there on tbe 22nd t'
A. Yes, str·..
Q. He was tbelie on the 23'-rd f
A. Yes, sir.. ·
Q. He w.as there on the 24th f.
A. Yes, si:r.
Q. And he was there on the 25th f
A.•That's-Q. He was there every day working up until the time you
arrested ftim, wasn't bet
A. Except Sunday.. I don't think they are
page 730 ~ open on Sunday.
Q. And you had been going there for a long.
time, hadn't you t
A. Ye'S, sj:r.
_
_ .
..
Q. Mr. Kiser, on February 22, did you sit down ~t.the table
there and coillnte:r and talk to Mr .. Garner any about the Smith
casef
'
A. No, sir.
.
Q. You all didn't have any conversation tI1at day?
A. None whateveT.
Q. None at all. Did you talk to him on any other clays
that you were in there? On the 21st, did you talk to him?
A. No more than speak to him when I paid my check.
Q. Spoke to him when yon paid your check. Now this
bruise that you say was _on his face about the size of a silver
dollar, did he have . a black eye?
A .. No. ·The first day, it was right here (indicating), a
bruise, and :the next day it began to draw in under the eye ..
It :finally got a JitUe farther a day or so later. That first
<lay it was lright here (indicating).
Q. And it cleared np entirely by the time you all J1ad arreHted him?
A. Well, 1 didn ;t enter the case until the 26th of the month
and the first of the month wben we artestecl him, tlwre was
considerable time there.
. Q. Yes, I understand tliat. You say it got a
pag·c 731 f little darker under: the eye the next day J
.A. It began to draw in a little under the eye
and he had to put a little powde1· on that.

·Ralph H. Garner v. pommonwealth of Virginia

491

Elbe1't E. Kiser.
_./

Was this bruise black or red 1
It was black, sort of dark.
Black?
.
It wasn't real black;· it was dark.
Well, it was dark then 1
Yes.
Q. He's rather dark complected?
A. Different from that complexion though.
Q. Different from that complexion. Isn't his face pretty
red and dark there nowt
A. It is red.
Q. .Almost looks like he's g·ot a bruise under there now,
doesn't it?
A. No.
Q. It doesn 'U
Q.
A.
Q.
A.
Q.
A.

Mr. Messick: (To the defendant) Turn your head around
so the jury can look at it.
(The defendant did so.) '
Q. Darkish, reddish complected man. He didn't have a
black eye?
A. When?
Q. On the 21st at noon; did he have a black
page 732 ~ eye?
_/
A. No, sir.
Q. Did he have a black eye on the 22nd Y
A. I don't know whether you would call it a black eye but
it began to draw underneath of the eye partly; it was more
on this bone out here (indicating).
Q. On the bone 7
A. Right at this place here (indicating). It wasn't right
in the eye.
Q. Face wasn't cut any place, was it?
A .. No, sir.
Q. You say that his :finger was swollen when he took tlrn
ring off?
A. Yes, sir. Still swollen to some extent.
Q. Would you mind coming around and taking the ring off
of his finger now?
A. I didn't take it off that night; he did.
Q. Would you try to pull -it off nowt
A. If he would put the :finger in his mouth and wet it I
guess we can do it.
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Mr. Messick: (To the defendant) Go around.

(The defendant stepped to the witness stand.)
The Witl}ess: vVet your finger like you did that night.
I

(The defendant did so.)
~

I

Mr. Messick: Wet it a little more.
The Witness: Don't try to double it up.
The Defendant: I'm not trying to double it
up. It will come off. I had it off· a few .minutes ago. ·
page 733

~

(The witness,
sel.)
Mr. Messick:
Mr. Spencer:
Mr. Messick:

having removed the ring, handed it to counThank you, sir.
Let me have the ring.
Yes, sir. (Handed ring ·to counsel.)

Q. About how long· did it take you to take -that ri:ug off
then?
A. Just now?
Q. Yes. '
A. Probably a minute.
Q. And he wet it just like he did that night?
A. He taken it off.
Q. Do you recall him telling you -~bout" the fact that he had
cut his finger on firing the furnace!
A. Repeat that, please.
Q. Diel h~ tell you about cutting bis finger firing the furnace at his h~me, that -night?
.A.. No, sir.
Q. Was t~ere anything mentioned about the furnace over
there when you and Chief Kean were talking to him 1
· A. I don't recall whether there were, or not.
Q. ·what ~as there said about the furnace1
1

i

page 734

r

Mr. Spencer: How could he tell you what was
said if he doesn't recall?
·

'

A. I don't recall.
Q. V{ as there anything said about the furnace?
A. I don't recall it.
Q. You don't recall?
A. No, sir.
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Q. You don 1t deny that he said there, in your presence and
in the presence of Officer Kean, that his finger had been cut
when he was firing the furnace out there at the houseT
A. I never heard him make that statement. I don~t sav
lie didn't do it but I never heard it.
..
Q. He told you about the fact that he had gott-en a bruise
in trouble out at the Country Club, didn't heY
A. When¥
Q. That nig·ht when· you all were talking to him.
·A.. He was talking about one the first of the year, of the
month, in January.
Q. Told you he had gotten bruised in that?
A. Got his eye bruised.
Q. Got his eye bruised. Mr. Kiser, didn't he make the
statement, there in your presence and in the presence of Chlef
Kean, that he had never had a bruise on his face since -he
had been in Harrisonburg?
A.. No.
page 735 ~ Q. Sir?
A. I don't remember he said he had never had
a bruise since he had been in Harrisonburg.
Q. On the contrary, he told you and Chief Kean that his.
face was bruised out at the Country Club, didn't he, his eye 7
A. He g·ot in some trouble out the.re. I don't know what
kind of trouble he was telling about.
Q. And he got his eye bruised out there. He did tell you
about that, you and the Chief?
A. Yes, he told about his having trouble at the Country
Club.
Q. And told about getting his eye bruisecl out there 7
A. He said he got some bruises, that he had some trouble
at 'the Country Club. That's what he told me that night.
Q. Well, he told you that he got his eye bruised out there,
<lidn 't he ; ·isn't tba t what you told the jury Y
A. One of his eyes. I don't know which one he said.
Q. He told you he got his eye bruised at the Country Club.
Then he didn't make the statement that he had never had
bis face bruised since be had been in Harrisonburg!
A. I never heard him make that statement;. no, sir.
Q. On the contrary, he made the statement that his eye
was bruised out at the Country Club, didn't he,
page 736 } in January of that year!
A. (No answer.)
Q. Mr. Kiser, you made a. very careful and painstaking investigation of this case, haven't you, sir?
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.A. I don't know whether I would put it that bad,. or not
Q. I '11 ask you to tell the jury if you have not been all
over Rocki11;gham and surrounding counties, at various and
sundry filli*g stations, stores, and places, inquiring-cabin
camps, and iplaces of that kind, inquiring about Ralph Garner and Grace Smith Y
.A. I have been at some cabin camps ; yes, sir..
Mr. Messick:, ·Stand aside-.
Mr. Hoover..: Just a minute.
Stand aside.
Witness left the stand..
The Court: Take a recess until 2 p .. m. I '11 put you in the
hands of the Sheriff and come back at two o'clock.
I

(Recess was taken for lunch at 12 :25 o'clock p. m. until
2 :00 o'clock p. m.)

page· 737

~

AFTERNOON SESSION.
(Thursday, April 18, 1946.)

(The trial was resumed.)
GEORGE W. KYL,
sworn for the CommonwealtI1.
DIRECT EXAMINATION.

By Mr. Hoover:
Q. Please state your name, sir.
A. George W. Kyl.
Q. Where do you live, Mr. Kyl 6l
A. In Washington, D. C.
Q.. "'What is your occupationf
A. I'm an; examiner of documents, a special agent of tlle
Federal Buteau of Investig·ation, assigned to that type of
work.
Q. ·where :are your headquarters, sir 1
A. My l1eadquarters are in the F. B. L Laboratory at ·washington1 D. C.
!

1

\r---
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Q. How long have you been employed by the Federal Bureau of Investigation°/
A. Since March., 1941.
Q. Have you, during that period of time, Mr. Kyl, .devoted
the greater part of your time and attention to the examination of documents 1
A. I've devoted my time to that ; yes.
pag·e 738 ~ Q. You are particularly assigned to that work 1
.A.. Yes, I devote all of my time to document
work.
Q. What educational backgTound or basic. educational training have you had, sir 1
A. I received my Bachelor of Science degree from "\Vayne
State Teacher's College, from _·Wayne, Nebraska, and I received my Master of Science degree from the University of
Iowa.
Q. Have you, in addition to that work,· done any special research or done any special study in your particular field t
A. Yes, when I was first assigned to the work in which I'm
eng·aged, when I entered the Bureau, I was first assigned to
work under qualified document examiners, specialists in their
field. And after working with these men, I attended lectures,
read books on document identification, attended conferences,
until such time I was deemed well enough qualified in this
work to make the examinations under my own responsibility.
Q. Can you g·ive us any idea or estimate of the number of
documents which you have examined during· your present em ·
ployment with the Federal Bureau of Investig·ation i
A. I've examined manv thou~ands of documents.
Q. Many thousands. 1\fr. Kyl, I hand you a telephone directory for the year 1944, which is marked ''Plaintiff Exhibit
14", and will ask whether or not that book was
page 739 ~ ever submitted to you for examination 1
A. ( Examining article.)
Mr. Hammer: If Your Honor please! I object to that qu<:'~tion. There is no foundation been laid for this ~entleman to
. testify whether tl1at book was placed in his hands, or not.
Mr. Hoover: I have just asked him.
Mr. Hammer: I know, b11t you must show from t.lle be2;inning to the end where yon g:ot tha:t hook and through who'ie
hands that book passed. That is fumfamental, sir.
Mr. Hoover: Your Honor, my qnestion was has this book
been submitted to him for examination.
The Court: Yes.
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Mr. Hoov;er: Officer Kiser testified just before dinner that
he found that book on Clinton Avenue, after ]\fr. Garner
moved out :of the house there, and that the book is in the
same condition it was when he found it.
Mr. Hammer: He did not. He testified it had been pressed
down.
The Court: You can go ahead.
Mr. Hannner: Exception noted, sir.

Q. "\Vas that book submitted to you ,sir, for examination i
A. (Exan;tining article) Yes, it was.
page 740

~

Mr. Hammer: If Your Honor please, I see Mr.
Kean is in the courtroom here who is a witness
and I expect probably will be recalled. I want to ask that he
be excluded from the room.
The Court: Yes.
...
l\Ir. Hoover: l\Iy understanding fa. that after a witness
once testified that he had the right to remain in .the courtroom.
Mr. Hammer: I expect we may want to recall him as a
witness.
Mr. Spencer: If you are going to call him as your witness,
why should he be out?
Mr. Hammer: I want them out. I'm not bringing my witnesses and the Commonwealth's in here.
·
The Court: The Court made the ruie in the beginning,
after they have once testifiedMr. Hamm~r: Yes, sir, but we have not released this witness, if Your Honor pleas·e, and I'm objecting to him remaining in this courtroom.
The Court:· Let the Chief retire.
Mr. Hammer: All rig·ht.
1

Q. By whomY
A. By Chief Kean.
Q. You m~an Chief of the Harrisonburg Police Department?
, A. That's right.
page 741 ~ · Q. Did you make an examination of that book,
Mr. Kyl?
A. I did.
Q. Did you find, on the first sheet inside of the cover, as
it was submitted to you, the imprint of any writing!
A. I found indentations on the page numebered ''3", at the
i
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top of .the page,, and. again I found some indentations about
-011e-third .of .the way down; indentations of writing.
Q. How many sheets appear to be torn out of that phone
.book, if you can tell?
A. It appears tl1at one page.
Q.. One page is torn out?
A. As best I can tell; yes.
Q. Did y.ou photograph that-those imprints, :sir!
A. Yes, sir..
!Q. Pleas-e state whether or not this is a picture of that
page?.
A. (Examining article) It is.
Q.. In that picture, is .the writing which y-ou have referred
to brought out?
·
A. Yes, sir.
Q.. What is the writing 7
A. At the top of the page, the indentations which appear
:at that point, were developed to be "Grac:e Office 466", then
there's a dash, then there's the number ''692vV"..
· Q. Are you reading that, Mr. Kyl, from the photograph!
A. I was.
· ·
page 742} Q. Have you, Mr. Kyl, ascertained, by looking
through that telephone directory., whose telephone
numbers those are!
A. Yes, I ascertained them at the time and put in the report whose they were.
Q. Turn to the respective pages where those numbers appear in that telephone directory and tell us whose names those
telephones are in., please, sir.
Mr. Messick: Instead of taking time, we '11 admit that the
first number is Yancey and Weaver's Insurance number, and
the second one is Frank C. Smith's.
Mr. Hoover: l\fr. Kyl, you may desist from your search
and it is stipulated for the jury into the record that the first
number appearing is that of "466" and is the telephone number of Yancey and Weaver Insurance Agents; and that the
second number appearing· after the written words ''Grace
Office'' is the telephone number of Frank C. Smith; that's
the number "629,V".
·
Now, Mr. Kyl, you need not look it up further; it's been
stipulated.
I'll hand that to the jury to look at. (The photograph was
passed to the jury.) "re '11 mark it after it goes around.

I
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Q.. I'li' ask you further, Mr. Kyl, whether or not you made
:an enlargement of that small pictul'e which is now
page 743 ~ being passed a1·ound by the jury!
.
A. I .did.
Q·.. Is that the·enlargement (indicating) Y
A .. Yes, sir..
Q. Read the indented writin~ on that.
A. ''Grace''-G-ra-c-e--''0-f-f-i-c-e 466-6'29W 11•

Mr. Hoover: I wa:nt to offer those as Commonwealth Exhibits No. 15 and No. 16..
{The page photograph was received in evidence as Commonwealth Exhibit 151 and the enlargement photograph was
received in evidence as Commonwealth Exhibit 16.)

Q. I hand you here a number of copies of the smaller one,.
which is now being passed around to the jury. Are they all
copies, Mr.. Kyl, so that we can expedite this ;matter a little
biU
A. (Examining articles) Yes, sir.

Mr.. Hoover: I '11 hand those to the gerrtlemeu of the jury
and let them look at them. (They were so distributed.)
Q. ;I3y the way, I believe yon said there was some otl1er imprints on that page. Did you follow them out.: Mr. Kyl 1
A. Yes, about one-third the way down the page--

Mr. Hammer: Mr. Hoover, if I may interrupt you: if that
photograph represents the entire page in this telephone di1rectorypag·e 744 ~ : The Witness: It represents the upper I1alf in
theMr. Ham*1er: vVhy not tbe entire page f
The Witness: It was not deemed_ necessarv because these
were the o:rlly indentations which I develope'ct at that time.
i

I

Q. Were there some other imprints on there f
A. Yes, the number ''799" and appeared to lie capital "L",
then what appeared to be capital "B". Tl1e rest of that word
. was not fully developed. It appears that it might have been

''Butch''.

Q. That's as near as you can make it out?
A. That's as near as I can make it out.
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Q. Any question at all about those word~ and numbers up
here?
A. No, there's no question at all about that.
Q. Mr. Kyl, have you looked closely at that telephone book
here todayt.
A. May I see iU
( Counsel handed witness the book.)

Q. Can you, with the naked eye, make out those imprints at
this time, sir 1
A. I can see "Grace" at the top of the page. I have to get
the light just right on this. I can see the "0-f-f-i-c-e" and
then ''466-629W". Yes, I can make them out.
page 745 ~ Q. You can make them out with the naked eye
todayf
A. Yes, and the "799L" I can make out-yes, the "B" is
there too.
Mr. Hoover: Yom~ Honot, I want to pass this atound to
the jury.
(The telephone directory was passed to the jury.)
You may take the witness, Mr. Messick.

CROSS EXAMINATION.
By Mr. Messick:
Q. Mr. Kyi, how long have you been with the Federal Bureau of Investigation f
A .. Since March, 1941:
Q. You, of course, are in the Documents Division?
A. That's right.
Q. You know of other work that the Bureau does, don't
you?
A. Yes, I know.
Q. They examine :fingerprints, do they not Y
A. Yes.
Q. They examine footprints t
A. That's right.
Q. They examine clothing and lint that comes from clothing, don't they t
A. Yes, they do.

·

I
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Q. To tell whether or not a certain piece of
material, lint, came from that; they do all of that
don't they?
A. Yes. However, I'm not an expert on that.
Q. No, sir, I understand you are in the Documents Division, but I want the jury to understand what the F. B. I. does.
They examine casts made of tire tracks, don't they?
A. That's right.
Q. They ~xamine blood to tell what type that it falls in?
A. That's right.
· Q. They do ballistic work?
A. Yes, sir.
Q. And they examine ashes that are found, frequently,
don't they Y
A. I belie;ve they do. I'm not positive on that.
Q. And they examine hair to tell from whose hair that it
came?
'
A. Yes.
Q. The .F. B. I. does all of those things?
A. They make· those examinations.
Q. And they are scientific investigations made by the F.
B. I. and they can find out who was at a certain place at a
certain time that way, and things of that kind, can't they 1
A. I don't quite understand about who. is at a certain place
at a certain time.
Q. Whether a certain person was at a certain plact..
A. Well, it depends on the particular case, of
page 747 ~ course.
·
Q. Yes, sir, I understand. If they find finger. prints there, it shows-the :fingerprints of a person at that
particular place, it shows that he was there'
A. That's jtrue.
· ·
Q. If they i:find his footprint there, that shows he was there Y
A. That's :right.
Q. If they find lint from clothing that is worn, it shows
that he was there? .
A. He may have been there.
Q. Or unless somebody else carried. the lint there?
A. Somebody may have worn his clothing.
Q. If they find hair there, it shows that he may have been
there too?
A. Possibly:, yes.
Q. And if they find his blood there, it shows he may l1ave
been there; is that right?
page 746

~

.,
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A. If they find blood of the same type, it ·Shows that ·he
'Could have been there.
Q.. Could or could not. Blood is divided into a number of
types, isn't it?
.
A. Yes, different people nave the same types of blood.

Mr.. Messick: I believe that is all
page 748 }

RE-DIRECT EXAMINATION.

Bv Mr. Hoover:
"'Q. Mr. Kyl, when a specimen is sent in for examination,
:you most naturally have to have the exhibit or a sample from
the subject to match it with, don't you, in all of those cases 7
A. You mean in questioning a known specimen?
:Q. Yes.
·
A. 011, definitely, yes.
Q. In other words, yon can't matcl1 something unless you
·
have something to match to?
A. No, you have to have a known to match with a question
before vou can make anv identification. The same with handwriting too..
·
Mr. Hoover: A.ll 1·ig·ht, sir., stand aside.
·witness left the stand..

. HERVEY E. CATON.
sworn for the Commonwealth.
DIRECT EXAMINATION.
Ry Mr. Spencer:
.
Q. Please, sir, state to the jury your name~ address, and
,occupation, Mr. Caton.
A.. My name is Hervey E; Caton; my post office·
page 749 } address is Box 98, Spring-field C. H., in the urburban area of Washington, D. C.; and I'm in the
employ of the Federal Bureau of Investigation at Washington, D. C., as a specialist in fingerprinting.
Q. How long have you been with the F. B. I., Mr. Catont
A. Approximately ten and a half years.
Mr. Messick: We admit his qualifications as a :fingerprint
expert.
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Mr. Spencer: I appreciate your gifts, :Mr. Messick, but I'd
1·ather do i~ my way.
Mr.. Messick: All right; I just thought we'd save a little
time., that's alL
· Q. What h'aining have you· had in the :fingerprint-what
was your educational qualifications before going into the-

F. B . I.t
· A .. I have a degree in chemistry from the University of
Louisville, Kentucky, and I went into the F. B. L as a student

fingerprint, classifier.
·
Q. And you have been there ever since, ten and a half
yearsY
A. Yes, J,i:r~ and the entire ten and a half years has been
spent in fh;1gerprint work.
Q. You received special training there before you qualified
as an examiner?
A. Yes, sir, I worked under· Bureau instructors; F. B. I..
· instructors.
page 750 ~ Q. Would you explain to the jury, please, sir,
what the term "fingerprint'' and "latent finger·print"-I'll ask you that question in that form.
A. A fingerprint is the impression of the ridges of the
finger and they are divided into two types. latent fingerprints
and inked fi.ng·erprints. The latent fingerprint is le.ft on an
object by the deposition of perspiration and grease which .is
normally present on the ridges uf the fingers. And inkecl
fingerprints are made by spreading a thin film of ink over
the ridges on the fingers and then placing the fingers on a
suitable object, generally a fingerprint card.
·
Q. It is preserved there on that card largely because of the
ink, is it notT
A. Yes, sir, it is an impression of the fing·er in the ink.
Q. What elements· enter into the question of whet.l1er or
not there will or will not be a fingerprint found on a given
surface?
A. Well, several factors determine whether. or not a Intent
fingerprint is left on an object: First, the amount of grease
or perspiration on the ridges of the person; second, the nature of the surface, whether it is hard or soft, porous or absorbent.
Q. Is a fingerprint genetally to be found on something absorbent as cloth, those shades over there 1
page 751 ~ A. No, sir, I've never seen a latent fingerprint
developed on cloth.
I

i

1

i

.
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Q. In other words, do people, gQing through a house, just
drip fingerprints wherever they go so that they are visible to
the naked eye?
Mr. Messick: Mr. Spencer, I object. If Your Honor please,
this is certainly an intelligent witness. You don't have to
lead him. I object as being leading and suggestive.
The Court: I don't think: Mr. Spencer: I don't have any doubt he's much more intelligent than I am or you either. 'After all, my intelligence
in asking the question is what is at issue here.
Mr. Messick: I'm objecting to the question as being leading, if Your Honor please.
Mr. Spencer: My question is: Do people g·o around, when
passing through a room or house, go around dropping fingerpJ.·ints 1
Mr. Messick: Dripping.
The Court: While it may be leading, I don't think it is
bad. In other words, the gist of the question gets the answer
in the shortest time. ·
Mr. Messick: We save the· exception, if Your Honor
please.
page 752 ~ Mr. Spencer : You may answer the question.
A. To leave a fingerprint, there must be a certain amount·
of perspiration or grease on the finger. The object must be
is placed on must be such as will receive a latent print.
Q. Those fingerprints always often visible to the naked
eyef
A. On glossy surfaces latent fingerprints can often be seen,
yes, sir, but, ordinarily, they require some type of developer
to make them visible to photographic purposes.
Q. How are they developed i
A. There are two general methods of developing the latent
prints: mechanical and chemical. Mechanically by applyin-:
various types of powders to the print, which adhere to t 1 ~c
ridges, and the other is chemical, by the application of solu ·
tions, such as silver nitrate, which is especially used on paper,
cardboard specimens.
Q. What would be the process of chemicals, powderf What
is the mechanical process t
· A. In developing the latent print with powder, the powder
is, in appearance, similar to ordinary talcum powder. It is
applied with a bru~h which has very soft, long bristles. As
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soon as the, print is discernible, the excess powder is brushed
off.
page 753 ~ 1 Q. The chemical causes what to the powder to
!make it discernible?
·
A. The powder sticks to the perspiration or grease in the
latent print.·
How long does a latent print remain ascertainable?
A. ·well, I've seen latent prints developed from a period
of o~e to tw.o months, I would say, on objects after they have·
been alleg·edly handled. ·
Q. Would that have to depend to any extent on the nature
of the fabric or ·object on which the print had been deposited?
A. Yes, it depends on the condition of the person's fingers
who handle~ the object and also on the texture, surface, of
the object.
Q. Do the palms or the sides of the fingers leave prints f
A. Yes, sir., any portion of the ridged surface of the hand,
or foot for that matter, will leave latent finger-latent prints,
rather latent impressions.
.
Q. I'll ask you, Mr. Caton, if, in the early part of 1945, this
hammer was submitted to vou for examination to ascertain
whether or ~10t there were any fingerprints f
1

I

I

.

Mr. Hammer: vVe want to understand, if Your Honor
please, that these gentlemen are now claiming that this wound
is caused bv this hammer. If that is the contenpage 754 ~ tion of the Commonwealth, then we wantMr. Spencer: Claiming whaU
Mr. Hammer: I want to understand if it is your position
that Mr. Smith was injured with that hammer?
Mr. SpenQer: If you wa~t my opinion of itMr. Hammer: I'm asking you. You denied it .
.Mr. Spencer: I say he wasn't, if you ask for it.
Mr. Hammer: He wasn't.
!

A. (Exaniining article) This is the hammer which I exnmined for latent prints in February, 1945, in the F. B. I.
Q. Did you find any on it?
A. No, sir,, I wasn't able to find or develop any latent impressions on the hammer.
.
Q. Do you mean by that any fingerprints or palm prints?
A. Yes, sfr, latent impressions of any kind.
Q. l\fr. Caton, will you look at the thing;s there-the bottles
there., please sir. I believe it will be easier for you to come
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over than it will be for me to walk around in front of the
.Judge. Were they delive1-.ed to you for -ex&ninationY
Mr. Messick: They are the ones, Mr. Caton. We admit
that.

A. They are the two bottles that I examined for latent im))ressions at the same time that I examined the hammer.
Q. Did you find on them my latent prins?
page 755 } A. Yes, there ar.e four latent :fingerprints developed on the two bottles.
Q. How were they distributed f
A. There was one on one bottle and three on the other.
Q. Did you, at that time, have the inked :fingerprints of
Frank C. Smith, Grace M. Smith, ~nd Ralph H. Garner?
A. Yes, sir, I had :fing·erprints bearing those names.
.
Q. Did yon compare those fingerprints with the :fingerprints
YOU found?
·· A. Yes, sir, I did.
Q. Were you able to make an identification?
A. No, sir, I could make no identification.
· Q. What condition were the prints of Mr. Garner which
were submitted to you?
A. The prints bearing the name "Ralph H. Garner" were
not sufficiently legible to classify for a search in the Bureau's
files, but insofar as I could ascertain from the legible area,
the latent prints were not made by that person.
Q. There were not any one of those three peoples' fingerprints?
A. That's right.
Mr. Spencer: You may take the witness: ·
page 756

~

CROSS EXAMINATION.

Bv Mr. Messick:
·Q. "\Vere you furnished any prints of Douglas Leach 7
A. No, sir. The only prints which I was furnished were
·
the three sets previously mentioned.
Q. You weren't furnished any prints of l\frs. Marion
Towns?
A.· No, sir, I was not.
- ·
Q. You were ;not furnished any prints of a·man by the name
of Gilbert Gaines?
A. No, sir.

!
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Q.. And t:he prints that y9u found on thQse bottles were, not
the prints of Ralph lL Garner, wer~ tbeyt
. A .. No, sfr, not so far as I could determine from the set of
prin~ submitted.
Q. You've told us that the prints that were furnished you.
of Mr. Garner were taken by the Police Department here in
Harrison.burg .&nd ijent to you from. Mr. Garner's hands,.
weren't they Y
·
A. They'.:wera s1.1bU1itt~d to the F. B . I. by Chief of Police
Kea:n; y~s;! ~ir r
.
Q. Didn't it show that tlley were taken by the Police Department here Y
A .. Y ~i;;, ~ir., it dip.
Q. Did you examine the window sJmde for prints f
A .. Y ~. I exaniined the two window shades.
Q~ .At any time, from any obje-ct in tho Smith
page 757 ~ home, has there bean furnished you any print of'
·
Ralph H. Gamer taken from any object in that
homef
.li.. N 0 1 sir.
Q. That hammer hwidJe is no_t a very good object to get
~ print from, is itf
A. Well,. it is difficult to say whether or not a latent print
would ba left on any particular object by' any particular person, although I have seen latent prints developed on milled
WQod, smoc>,th-surfaced wood.
Q. Smooth-sui'faced wood Y

"A. Yes.

Q. Not wood-smoothed-surface, not porous wood or anything, not ridged wood 7
· ·
A .. Well, 've ~een late~t print~ developed chemically on
unpamted ,yood·but not with the aid of powders .
Q. As I -u.nderstood you to say, Mr. Caton, that a fingerprint made /on an object could be lifted and determined from
one to two months after it was made 1
·
A. Yes, sir.
.
Q. That's correct, isn't it, sir? That would be-say I
was here and put my prints on this pitcher, you could lift
that, say, irt sixty days later f
A. No, sir, I wouldn't ~ay that you could say definitely that
:any_ part~cnlar prin! on any giveq obj~t c?u~d
pag·e 758 ~ be hfted m that per10d of time, but I thmk 1t 1s
,possible that you could develop prints on some
.
objects in that peripd.
Q. Sixty days laterf

II
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A. From a month to two months; yes, sir.
Q. Two months is sixty days, isn't it 1
A. Yes, sir.
.
Q. Now you talk about the oil in a man's body as enabling
him to make a clearer print and more likely to make a print.
You've found it to be true that us fat fellows got right much
oil in our body and make prints easier than the others, don't
wet
A. No, sir, I wouldn't say that. It is difficult to determine anything about anyone's physiological ability to leave
prints.
Q. But, as a rule, a fat man perspires more than a skinny
individual and consequently there would be a little more oil
flowt
A. No, sir, I wouldn't be able to answer that. I don't
know.
Q. It is just a sort of common knowledge, though, isn't it'¥
A. Well, I don't know about that either.
Q. You never have weighed very much then. You've never
been overweig;ht, have you?
· A. Well, I have ~een a little overweig·ht.

page 759

~

l\fr. Messick: All right,. sir, that's all.

RE-DIRECT EXAMINATION.
By Mr. Spencer:
Q. I believe you Imel already stated-I overlooked the
shades-that you found no prints on them?
A. That's true.
Q. .And tba~ you had never known of any case where prints
were found on that kind of substance ?
A. No, sir, I've never seen a case where a latent print il-developed on a fabric of that type.
Q. When you stated that prints were found as much n-.
thirty or sixty days later, did you intend to say that that
was the rule or that that was the case? As I recall it, vou
said there were cases that you knew of. I '11 ask you if th;1t 's
what you said 1
A. I believe it is possible to develop latent impressions on
some objects as long as a month to two months after they
have been _allegedly handled.
.
Q. ·what is· the usual situation with regard to that 1
A. Ordinarily, objects are received in the F. B. I. for examination within a week after they have been recovered from
0

·•
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a crime scene or the alleged scene of the crime, but there have
been instances, many instances, where it has taken as long
as a month or five weeks before the object has been submitted for examination.
page 760

r

Mr. Spencer: That's all.
Mr. Messick: That's all, Mr. Caton.

i

i

·witness left the stand.
HOMER HUMPHREY,
sworn for the Commonwealth.

DIRECT EXAMINATION.
By Mr. Hoover:
·Q. What is your name, sir?.
A. Homer Humphrey.
Q. Mr. Humphrey, what is your ag·e 1
A. Fifty-five.
Q. Where; do you live?
A. 48 East Market.
Q. What do you work at,
A. I work for the city, painting.
Q. A painter for the City of Harrisonburg?
A. Yes, sir.
,
Q. How long have you worked for the City of Harrisonburg in that capacity?
·
A.,. I'm gqing into my sixteenth year .
. Q. Mr. Hµmphrey, do you know Ralph H. Garner?
· A. Yes, sir.
pag·e 761 r Q. How long have you known hiin !
A. I don't know just how long, but four or five
months, probably.
Q. Four or fi;e months-- back of this? ·
A. I gueS$ about that long. I have seen him around quite
often.
Q. Did you know him in February, 1945 ¥
A. Yes, sir.
Q. Did yoµ see Mr. Garner on the 21st day of Februarv,
1945?
.
A. Yes, sir.
Q. Where did you see him that day?
A. Standi~1g down at Friddle 's Restaurant.
Q. At what time of day?
1

•
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A. Between nine and ten.; P.robabiy around nine-thirty.

Q. Morning or evening?
.A. Moming.
Q. Nine-thirty, around, in the morning. Is that about" as
":'war as you can get to it?
A. I imagine about that tim~. ·
Q. Where were you at that time?
A. I was coming down Main Street.
Q. When you say you were eoming down Main Street, what
direction were you moving?
A. Traveling south. ·
JJage 762} Q. Walking or ridingf
A.. Walking.
Q. Walkingf
A. Yes.
Q. South on Main Street?
A. Yes, sir.
Q. On which side of the street f
A. East side.
Q. Walking south on the east side· of Main Street?
A. Yes, sir.
Q. Where was Mr. Garner when you saw bimt
A. He was standing· there at those steps where you go up
to l\Ir. Klingstein 's office, there on the street where you go
up the steps.
Q. Anyone with him J
A. Yes, there was some man talking to him.
Q. Do you know who that wast
A. No, sir, I do not.
Q. Did you notice anything unusual about :M:r. Garner that
morning?
A. Yes, I notioed he had a bad swollen eye.
Q. You noticed that he bad a bad sw·ollen eye?
A. · (Nodded head.)
Q. Which eye t
A. Left eye.
page 763 } Q. Can you give us any further description of
that eve or how it looked f
A. ·well, it w·as~ swollen out around here (indicating) and
under here (indicating) pretty bad.
·
Q. When did you first observe that, how far from him were
you when you saw it?
.A.. Oh, I judge I was about twenty-five or tbirty foot away.
Q. Was he walking towards you?
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A. No, he· was standing ta~ing to some man ..
Q.. Whicb.J way was he facing,!
A.. Facing north.
Q.. YOU w,e~e ·walking south f.
A .. Yes·,, sir .. ··
Q. Had you ever seen that bruise before or whatever- it
wasf
A. No, sir, not to my knowledge.
Q. Were you accustomed to seeing Mr. Garner freqnentlyl'
A. Yes, I used to go up at the restaurant quite often of a
morning ..
Q. Which restaurant is thatr
A. Bowers' Restaurant on East Market StreeL
Q. Did you continue to look at the condition of his face
until you passed him, or not t
A. Yes, I got up pretty close to him and he
page 76·4 f :1ooked at me and I quit looking at him.
Q. Did you talk to him, speak to him t
A. No,· sir, I dicln 't speak to him.
Q. Did you see Mr. Garner at any time after that and observe that same condition!
A .. I might have seen him but it Imd been a while after,
maybe a w~ek or so, but I wasn't close enough to obserye:
Q. You didn't see him close up for a week or so. Did you
ever see that place again?
A. No, I never.
Q. You never.
A. Wl1~n I seen him again after that, it wasn 1t noticeable.
Mr.· Hoover: You may take that witness, !fr. Messick.
CROSS EXAMINATION.
By Mr. Messick:
Q. If I understand you correctly, 1vfr. Gurner was rig·ht
in the heart of the business section of Harrisonburg, within
a stone's throw of the courthouse, wasn't he 1
A. Yes.
Q. Standing on a public street "l
A. That's rig·ht.
Q. Between nine and ten o'clock in the morning on the
21st of Februarv f
page 765 ~ A. Yes, sir. ·
Q. And when you were about twenty-five or
thirty feet from him, you noticed he had a black eye¥
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A. Yes, sir, I did; he had a swollen eye.
Q. You described it as a ''black eye", didn't youY
A. Yes, that's what I called a black eye when I was a kid.
Q. Yes, sir, he had a black eye. vVas his face red or white
or how was it¥
A. It was just like I've always seen him before. I didn't
see any different. I was watching his eye.
Q. ·when you testified here last fall, what did you say in
regard to that, sir f
A. I said he looked the same as I had seen him before.
Q. Looked the same as you had seen him before 7
.A. Yes.
Q. Was it a cold morning?
A. I don't recall whether it was cold, or not.
Q. ""\Vas it snow on the ground f ·
A. There was in spots. I don't remember it being on the
streets or sidewalk.
Q. Was it raining Y
A. No, it wasn't raining.
Q. Did it rain that morning?
A. Not to my knowledge. It might have been
page 766 ~ but I don't recall it.
Q. Don't recall whether it was raining·, or not Y
A. No, sir, it wasn't when I seen him, I know that.
Q. It wasn't when you seen him?
A. No, .sir.
Q. How much snow was there on the ground f
A. I dontt know if there was any.
Q. Don't know· if there was any Y
A. No, sir.
Q.. Do you remember whether· it was cold, .or not¥
A. I don't remember how cold it was.
Q. How was Mr. Garner dressed that morning!
A. I don't recall what kind of a suit he had on. He didn't
have on an overcoat.
Q. Did he have ·a hat on 1
A. Yes, he had a hat on.
Q. And you saw that he had a black eye?
A. Yes, sir.
Q. Was his face red?
A. His face is about like I had seen him before, as I told
you.
Q. Didn't you tell us before that you didn't know whether
or not his face was white or red that what vou ,vere doing
.,
was wa tchiug his eye?
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A. Yes, but you kept asking· me and I said it
page 767 ~ was about like I seen it before. That was my
answer.
Q. I said1 "If you were watching"-weren't you asked this
question: (Reading) "If you were watching the eye, you
were bound to see the whole face f" And wasn't your answer: '' I don't know whether I could, or not.'' Wasn't that
your answer Y
A. I told you afterwards his face was like I had seen it
before. Tliat was my answer.
Q. vVasn ~t the next question: (Reading) '' If you wer~
watching the eye, you were bound to see the whole facet"
And wasn't your answer: "I don't know."?
A. I don't recall.
.
Q. Isn't that what you testified to at the trial in October?
A. I don't recall.
Mr. Messick: I'm reading from page 237 of the record,
gentlemen.
Q~ Then the next question : (Reading) '' Do you mean to
say you were 25 or 30 feet away from the man and could not
see his face:? Answer: I was going towards llim and seeing
the eye. Qµestion : Did you or not see his face f I suppose
I seen his f ~ce ; I seen the eye.'' Then the next question was :
'' Was his ~ace red or not Y'' And your answer was : ''Just
like the same as I always seen him.'' Now was his face red,
'or not?
page 768 ~ A. It was just like I had- always seen him before.
Q. Has he got a red face or dark face or what kind of a
face is it?
A. It is red now.
Q. Was it red then T
A. About like it is now.
Q. About like it is now. Just about like it is now?
A. Yes.
Mr. Messick: All right, sir.
Mr. Hoo'V'.er:
Stand aside.
I

Stand aside.

I

vVitness l~ft the stand.

I
(
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HUGH TOBIN,
SW.Qrn for the -Commonwealth.
• ~j

DIRECT EXA.J\UN.A:'rION. .
l3y Mr. Hoover-:
Q. What is your name,
A. Hugh ·Tobiu.
·
Q. Where do you live, sid
A. On East Market.
·Q. East Market Street 7
A. Uh-huh.
Q. City of Harrisonburg f
page 769} A. Yes, sir.
Q. How old are you, Mr. Tobint
I.
A. I'll be fifty-one in June.
Q. What's your occupationT
A. Mechanic.
Q. Mechanic. Do you operate a place of business of your
own, sir?
A. I have for thirty years,.
Q. Where is that?
.
A. At the present time it is on the top ·of East Market.
Q. Where was your place of business on the 20th of February, 1945?
A. I was on Mason Street for twenty some years..
Q. Twenty some years operated a garage_ there?
A. Yes, sir.
.
Q. How near is that old location of yours on Mason ·street
to Bowers' Restaurant?
A. Well, it is just around the next block thert3, around the
corner.
·.
Q. Less than a block, do .I understand you, or about a
block?
A. Well, I'd say it was about a block.
Q. Did yo.,u-do you or did you frequent Bowers' Restaurant, go there occasionally¥
A. I was in there four or five times a day,.
page 770} Q. While you were at that location on Mason
Street?
A. Yes, sir.
Q. D oyou know Mr. Ralph H. Garner?
A. Yes, .sir.
Q. Did you see Mr. Garner on the 21st of February, 1945·7
A. Yes, sir.
Q. Where did you see him then f
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A .. Mr. Garner was in his place every morning up there-.
Q. What place do you refer foY
.A. That's the Bowers' Restaurant.
Q. Did you notice anything· unusual about him on that
particular da:y T
A. Well, it was the second day that I noticed ~Ir. Garnet·Q. The secood day that you noticed lVIr. Garner!
A. Yes.
Q.. What date. was that!'
A. That ,was about the 22nd, I think.
Q. What did. you notice then 1
A. I got, to teasing Mr. Garner~
Q. YOU did wha:t Y
.
A. I was teasing· Mr. Garner about liis face.
Q. Why ~ere you teasing him about his face, Mr. Tobin!
A. Well, iI knew he was a bouncer out here at the Country
Cinb and I was just teasing him about it.
pag·e 77! ~ Q. What was there about his face that you were: teasing him about it Y
A. He· had a place heTe on the left side of his jaw and a
little dark under his eye, and I said to him, I said-I always.
called him :''Slim'" and he always called me "Skipper''.
Q. Skipper? .All right, what did you say to him?
A .. I told him if I was as big a man as he was, Joe Louis
couldn't beat my face up like that. And he didn't say anJ,.thing, see, as if he didn't hear me. '\Vell, then, I told himr
I said, "It's the old thing· : the bigger they come, the harder
they fall''. So· abont that time a couple people went to pay
their bill and I was going to tease· him some more, so the
phone rang and then it wasn't but a couple minutes until Mr.
Leach come in. I '11 say two minutes. And they walked behind the counter there and talked and I was sb1I going· to
tease him some more but they were in a conversation so I
walked out.
Q. So you didn't say anything more to him after that!
A. That '.s right..
·
Q. You referred to Mr. Leach coming in and taking him
aside and. talking to him. You mean Mr. Dong-las Leach !
A. Douglas Leach.
Q. Did y!ou, at any other time after tI1at, notice that condition of his face?
A. Yes, I noticed it for a few days but I never
page 772 } paid any atte·ntion to it after that. I didn't think
about it at the time.
1

i

1

\.
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Q. At any time, did it appear to have any dressing over
it or anything of that sort Y
,
•
A. The first day or two he had something on it.
Q. Mr. Tobin, did you know Mrs. Grace M. Smith Y
A. Well, they lived around the corner there for five or
six years, just around-I wasn't personally acquainted with
.her, no, but I knew her.
Q. Knew her when you saw her 1
A. Yes.
Q. Did you ever see Mr. Ralph H. Garner and Mrs. Grace
· M. Smith together?
·
.
A. Yes, sir.
Q. Where?
A. At The Jungle.
Q. At The Jung·le?
A. At The Jungle.
Q. Where is The Jungle Y
A. Right up here above Mt. Crawford.
Q. What sort of a place is. that; is it a store or what is
iU
A. It's a good place to go;
Q. I want to know what it is. Is it a store, filling station,
or what is iU .
page 773 ~ A. It is just a dance hall and a beer place and
sandwiches.
Q. You say it is beyond Mt. Crawford?
A. Right beyond the bridge.
Q. When did yon see Mrs. Smith and Mr. Garner theref
A. Well, I don't know whether it was late in November or
early December. I had been working on car next to Burketown.
·
Q. What y~ar are you talking about?
·
A. That year, the year before, in the .fall of the year before.
Q. In the fall of the year before what'?
A. It was before Christmas of the year that Smith was
killed, see. I had been working on a Ford up there this side
of Burketown and in the bunch there was a man drinking a
little and he wanted some beer and he said they wouldn't
sell it-he was afraid they wouldn't sell it to them, so they
sent me in after it and she wonldn 't sell it to me, said she
didn't have a license to take beer out. So .we didn't get
any beer.
Q. What's that got to do with Mrs. Smith and Mr. Garner?

a

,1
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A. Mr. Garner and Mrs. Smith was in the place at the
time.
.
,
Q. "\Vher;e were they in there?
A. On the right side. I walked right by it, and
page 774 }: the place was dark; it was dark in there.
Q. Was this at night time? .
A. Yes, it was before midnight sometime.
Q. Where were they in there T
A. Sitting in a booth on the right-hand side going up.
Q~ You recognized both of them in there .at that time?
A. Yes, sir.
Q. bid you ever see them together at any other time, sir?
A. Well.
., · · Q. Sir? Did yo_u answer the question?
A. :N"o, sir.
·
Q. Did y:ou ever see them together at any other time?
1

I

Mr. Messick: He just answere.d your question "no, sir".
Mr. Hoover: Did he? ·
~he Witness: I haven't said a word yet.
(The last question was read by the reporter.)

A. :N"o, sir. ·
Q. Did ypu, sir?
A. :N" o, sir.
I

l\fr. Hoo~er: Take that witness, Mr. Messick.

CROSS EXAMI:N"ATIO:N".
By l\fr. Messick:
Q. What did you mean. by "well''?
page 775 } A. I hadn't understood the question that he
;!was· asking me.
Q. You hµ.dn 't understood it. Everybody else understood
it, didn't tltey?
l\fr. Hoover: You didn't seem to, Mr. Messick.

Mr. Messick: I understood it perfectly.
Mr. Hoover: You got mixed up on it anyway.
Mr. Messick: I didn't get mixed up either.
Q. Where were you last October?
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A.

·when I tell you where I was last October; why- .
Q. Where were you J
A. Last October?
Q. Yes, -sir..
A. I was in Harrisonburg, I guess, I don't think I wa-s out
of Harrisonburg last October.
Q. Don't think you were out. of Harrisonburg!
A. No, sir.
,Q. You and Mr.. Kiser are right g·ood friends, aren't you 7
A. Well, we are, and it is a pity Harrisonburg and R-ockingham County hasn't got more like him.
·
Q. I understand that. You get a lot of work from· tbe
Police Department and ]\fr. Kiser?
A. Well, I got a lot of work from Mr. Kiser due fo the
fact that I keep my wrecker at the house and they don't have
to wait two hours and a. half to get a man on the
:page 776 } road.
· ·
Q. You have been getting a lot of work from
:Mr. Kiser for some years, haven't you!
.
A. Well, I get them from both, not ]\fr. Kiser., but Mr.
Landers.
Q. You have testified in a number of cases here, wrecks
that ]\fr. Kiser investigated, haven't you Y
·
A. Several; not many. Mr. Kiser wasn't the one that got
me here this time. I kept my mouth shut all of the time.
Q. Althoug·h you are a good friend of Mr-. Kiser and knew
J1e was investigating this matter, you kept your mouth shut?
· A. Yes, sir.
·
Q. You ride around in the patrol c_ar with Mr. Kiser, don't
vou?
.
.. A. Yes, sir, and still didn't tell him anything about this
trouble either.
Q. And still didn't tell him anything about this trouble Y
A. No, sir.
.
Q. And all during the trial when ··Mrs. Smith was tried .
here in October, you kept absolutely quiet and this is the
first time you've ever disclosed that information, isn,t iU
A. Yes, sir. It came from the Farm Bureau at Cross Keys.
Q. Yes, it came from the Farm Bureau. Awful good
·
friend of Mr. Kiser!
A. Yes, sir.
Q. Been with 'him frequentlyf
page 777 ~ A. Yes, sir.
·
Q. And you say it was dark up there at The
JungleT

~
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A .. It was-it was dark in there, but going up to the counteron the one !side you can see good. Now on the far side,. you
couldn't.
Q. Let's :talk about The Jungle a little bit.. Who operated
that Jungle1
A. Mrs. Powell was there the night that I was there.
Q. You say that was in November or December of '45?
A. It was in the late of November or earlv December.
Q. Was that place in operation in November and December
of '45Y
.
·, ;
A. I think it was ...
Q. Well,. was it,.t
A. I think it was.
Q. Do you know whether it was, or notf
A. Well, I think it was.
Q. It is not a question of what you think, was it in operation Y
A. Well, I'm most sure it w~s ..
Q~ Don'ti

1

!

Mr.. Spencer: Just a minute 1 Mr. Messick.
Q. Just say whether it was in opemtion: ''Yes 11 or "No"..

page 778

~i

Mr. Spencer: Mr. Messick, you are not deaf.
: I asked you to stop. You are saying to him" '45"
and you are talking about '45. Frank Smith was killed in
February of '45 and you haYe insistedMr. Messick: Well, I've got a right to ask him about '45
if I want to.
·
Mr. Harhmer: The witness can't remember what year it
was.
·
Mr. Spencer: You a:re asking him whether the place was
closed in November of '45, I submit to the CourtMr. Messick: I have a right to ask him, to test his rerollection., and ybu know it, Mr. Spencer, and I wish you'd leave him
alone..
Mr. Hoover~ It was before Frank Smit11 'R death.
Mr. Messick: I wish he wonlcl let me alone when Pm trying to test the witness' recollection, without sugg·esting· to
him-·
.
Mr. Spe~J.Cer: I wasn't suggesting· it to liim; I was suggesting it to you.
.
.
·
·Q. Was that place in operation in November and December
of 1944!
I

1

•
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·

A. I was in tluwa aro1.1nd the. bitter p~rt pf NovfJmper or
the em:ly pnrt of n~cember! lt 7s b<!e:n ~o long I dmi't Jrnow,
Q. I'm asking you if~
page 779 ~ A, It wa1o OPf3lJ. tbij njght thij t l WE).~ in th~r~.
Q. vV as that place open for businesl:i in N pyem~
her and D~cember f.>f 184:41
A. I co~ld have drank beer in there but I CQq}dn't take it
out.
·
Q. I'm asking· you one questiQ~ vary sinrnly, ~ir: Was that
place Pp<m, pper&ti11g buijin9~J:;, ip Nov~P1b~r ~n.d Dec~mber

· 9f 19447
A.. I went in th~ pla~e th~ latt~JJ part of Nov~m.ber en- tb~
~~rly part of D~cf3uibet. It 7~ be~11 so l9:µg I i).qn 't Jmcnv what
dijy it wns Qr anything aboµt it. Went for- ~Qm~ b9er and I
didn't get it because she didn't P.tiV~ a ljcen~e tg ta~e it out.

She djdn 't hnv~ a Iwe-n~ft tP. t~ke it. out 1
To take it on the outside.
It is a very simple question, Mr. Tohh1, l'rµ as}{:jpg y.ou:
that place open and opernting as fJ. Jn1&i1les~ pl11,ce in
Nov~m:1ber and Dec~ro,ber of l9441 ~Qu ~&n .~nsw~r th?t ~'yes"
or ''no'' .
.4. It was 9P~P. t4~ p.jght tl1at l w~s t}l~r~. Now whetl1.er
it Wat:! Noveml}er QJ! P~ceIQber, tb~ pl~~ w~s op~n.
Q. The- place~was it doing l:rµ~ines~ 1
A. There w~re sey~p~J cp1J.pl9~ ov~r on tll~ l~ft siile.
Q. 4.boµt what tj111~ pf nig}1t waR it Y
pag~ 780 t A, lt w11s b~f pr.e Jnj,dµjght; J ~oi1Jdn 't t.ell you.
Q. How was ·Mr. Garner dressed on that o~cijQ.
A.
Q.
Was

sion?

· A. He had on a kind of a light jacket or light shirt, now l
couldn't tell you which.
Q. JJght ja~ket pr lig·ht shjrM
A., y~~Q. How was Mrs. Smith dressed?
A. She was dressed i:11 J{jn~l pf~ .g.ar~-eitj1er blue or darT~I don't know which. They were sitting there ~t the counter
and I never p~id nm~h ~tt~ntjoJJ. tq .t}wm~
Q. B}11,e OF dark?
.
A. It~~~ ;ij dar4 nfoiee lil~ that. ¥ on wouJflµ 't t;:,.keQ. I thought you said tl1at pal't over there was Hg·ht Y
A. It Wat, lighter p~l O,is ~iqe th:f)Jl it Wij~ <m tntit si.cle ~ver
th~r~, J Sijiq.
Q. Just how was she dressed?
A. l\fr. Messj£}.{, t]Jat's b.ee11 so long· agQ tb~t I wouldn't
s~y bow. I wollldn 't s~y ho~ sh.e was (lr.esse.d b~cu:J.use-
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Q.' What did you just tell us how.she was dressed for?

A. She was dressed in a dark-I'll sav it was in a dark.;._!
don't know whether it was blue or blaclr.
Q. You undertook to tell us how Mr: Garner was dressed,
didn't you Y
. A. Mr. Garner, you'd notice ·him because he was a large
man.
.
page 781 ~ Q. You'd notice his clothes Y
A. (No answer.)
Q. Although you and :Mr. Kiser are good friends, you ride
around tog.ether, and you knew he was investigating this case·
and going all over this County to various and sundry places
to see _if he could find anybody that bacl ever seen Mrs. Smith
and Mr. Garner togethe~, you kept your mouth shut and didn't
say a word to your good friend Y
·A. I didp 't say .a word to Mr. Kiser, no way, shape nor
form.
Q. Didn ~t say a word?
A~ No way, shape nor form.
.
Q. Let's come back. Vlhen was it ~you say you were in Mr.
Garner's place over here and noticed that. A. It wa!s on the second day. I was in Mr. Garner's place
every morning at nine o'clock, before dinner, after dinner,
several times in the afternoon, most every day.
·Q. Were. you in there on the 21st at nine o'clock?
A. I wae in there on the 21st. I read Mr. Smith's death
off. of Mr. Garner's paper which he furnished us every mo!ning.
.
Q. He furnished his customers with the Harrisonburg
paper?
·
. 4-. That 1s rig·ht; every morning·.
Q. And you were in there at ·nin~ o'clock that morning·?
A. I was in there at nine o'clock that mornpage 782 ~ ing.
, Q. Did y~u see Mr. Garner Y
A. Yes, $ir.
Q. You saw him on the-21st then at nine o'clock?~- I saw Mr. Garner every morning until afternoon and
every afternoon Mr. Garner took a rest or something for a
while.
·
Q. You talked to him that morning of the 21st?
A. Mr. Garner would say, "Hi, Skipper," every time I'd
come in.
,
Q. I understand you said that you called him .''Slim". Did
he say, "Hi, Skipper," to you on the morning of the 21st?
I

1

1

I

iRa]ph H. Gam1a- v. :Comm011wealth <if Vi:rginia

S21

H11,gh Tobin.
A. ,¥ell, I .dGn 't remember on the morning -0f the· 21st. I
wouldn't say that he called me ''Skipper''..
.
Q. T.ha.t weuld ,have boon the nat-u-ral thing f0r h1m ·. to .do~
:say, '' Hi, Skip." ·
.
A. Whenever he passed me in the -store., he'd ·say, '·'Hi,
Skipper.. '·'
.
Q. You saw him in ther-e the morning ()f the 21st, ,didn't
you? ·
· A. The morning-0f the 21st he was there.
Q. You paid your bill to him, didn't you?
A. Well, now, the morning of the 21st, I don't know whether
I paid my bill to him, or not.
·
Q.. W4011, did you1
~age 783 } .A. Well, I don't know..
.
Q. Who -did yon g\0nerally pny it faff
A. There's three or four girls working in there -at all times.
Q. Well, .now,, you told us that you eaw him in there on the
morning of the 21st; did you talk to him any that momingY
A. I don.,t remember whether I talked to Mr. Garner.
Q. Did be have a black eye that: morning 7
·
A. I never ·noticed Mr. Garner that morning-; never ·notiood
l1is eye.
Q. Never noticed his eye t
A. No, sir.
Q. Then there was nothing· unusual about his appearance
·on the morning of the 21st, was there Y
A. I never noticed Mr: Garner at all that morning.
Q. The friend that you were, walk in, '' Hi, Slim !'', '' m,
Skip!", what was wrong with the morning of the 21st that
·you didn't do thaU
~ A. He wasn't ''Hi, Slim!'', ''Hj, Skipper!,.,; we wasn't that
way. Whenever he 'passed me, he would say, "Hi, Skipperl"
Q. Friendly person, wasn't he?
A. Not say friendly.
Q. Unfriendly!
A. Well, he was all right, I thought. I didn't think anything.
page 784} Q. You saw him, you just told tl1is jury, on the
21st. Now if there was anythin~ ·'ll:nusual about
l1is face or eye on the 21st, tell the jury what it was.
A. I never paid any attention to Mr. Garner on the 21st.
Q. Never paid any attention at all?
A. No, sir.
Q. You saw him thought

stz.
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A, M.r.. Gtt1 ner was there but I nev~n.' paid aµy a,ttentfolll
to Mr. Garner whatever.
Q~ Who was ptasent in thiij :reataurant on the 22nd when.
you were joking with ;him Y
A. That 'a what I'd l~e to know.
·
·
Q. And that's what I want
know and that's what the
jury waut.s tp know 1 whQ was thera f
A. l''d like to know how I got here.
Q. 1"7ho rwas pre~ent in th0re on the 22nd when you were
joking with him?
A. That's what I'd like to know.
Q. Can't you remember anybody that Wlf.S present¥
A. I don't remember. The:r~ was four· or five of' us i11
there.
· Q. But y<ru. don't r~member auy of tbem t
1

to

1

•

A. No, sir ..
Q. Don'~ r~member any of th~m Y
.A. That's right..
page 785 f Q/ How ma:ny girls were there w01 Idng in
Bowers' Restauraut ~n the 21st and 22ud of :B,ebruary of last year7
·
·
A .. It was three or four, I just don't remember:..
Q .. Three or four g·irls working in there?
A. Yes, sir.
Q. As a mattei· of fact, there was only one girl worJdng
there, wasn't there, the others wei'e away sick at thnt time ·J
A. No, sir~ there wail mor~ than o·ne _gfr].
Q. Who :was working in tlu~re the morning of tlw 21st and
the morning of. the 22nd?
A. My cousin was there, a Chandler girl wa~ th~re, that
fa.t, he.avy..set girl wa~ there ..
Q. Who did you say w11s there first t· Let's g~t it straight..
Don't go quite so fast. You say yonr co~in ·W.ffs there!
A. My cousin was there.
Q. Let's. get he:r name.
A. Dot Webster.. That short, l1~avy-set giJ."11 Bodldns..
There was .a Chandler girl tl1ere ..
Q. Chandler!
·.A. And I don't knowQ. Anybody else? . A.. I do-q 't r.emember:..
Q. They were there 011 the 21st and 2:2od ,vhen
page 786 ~ yon were there f
, A. I think they wer~.
Q. You think they were!
I

1
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A. ·Yes.
Q. Well, now, we don ;t want to be thinking so much. Yot'i 've
said they were thei-e. Were they tbete or were they not Y
Let's have what the facts Eire.
A. I can't remetnber tight to the parson or anything like
that. There's no way possibleQ. ,Vhy did yoti just toll the j111·y that there were three or
four of them there then?
A. The girls changed. There ;s on~ goes off at nine and
another one comes on at nine.
Q. One g·oes off 11t nitie artd iniother one comes on at nine Y
A. That's right.
·
Q. V\Te1~e any of those girls ther~ when you were joking with
Slimf
A. Well, there wete several ~;irls tllete. I can't recall exactly how many girls was there at that time because it is impossible.
.
.
Q. Ten us who was there when you were joking with Slim 1
A. They was two or three girls there when I was joking.
I can't-I wouldn't positive say who the girls Wei·e becausepage 787 ~ Q. Don't you remember one of them who was

fuerel

,

Mr. Hoovet: If Your 1totttfr please, Mt. Messick has been
over and over that. I think it is app3=rent that the witness
has told him all he knows about it.
Mr. Messick: I'm trying to find out what he does know .

.

A. If you think back that far, it is entirely impossibleTh~ Coutt: Let's rrnt r~pea.t the question. If he doesn't
answel_", g·o ahead.
. .
Mr. Messick: A man can recollect how another ma.n wa·;;
dressed in 1944 certainly ought to be able to recolle.ct who
was in the restaurant v.··hen be :was j<>king· and ,vhat g'irls ther:]'
was when he was joking with him:.
Mr. Hoover: Do you remember what waitresses were in
the restnuNmt when ·vou left todavY
Mr. Messick: Yei~ sit., I r~nrntnbet very distinctly. She
was a good-looking girl and I'll take you up and show her to

you.

·

l\ir. Spencer: How marry girls¥
}fr. Messick: Yes, I '11 tell vou how man:v-waR in there.
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Q. Could you give me the name of just one that was in
there? I'd appreciate it if you. would. ·
A. There was a vV cbster girl worked there, Chandler girl
worked there, and Bodkins girl worked in there.
page 788 r, Mrs. Bowers had quit at the time, I don't thµik
she was in there.
Q. You qon 't think she was in there but you think the others
were?
·
A. No, 1 don't say all of them were. I wouldn't say.
Q. You can't remember the name of anyone that was there?
A. I wouldn't say because it's been that long ago.
Q. When was the last time you did any work for l\fr. Kiser?
A. I haven't done any work for Mr. Kiser for a long time.
Q. How long?
A. Mr. Kiser had his last work done at the Plymouth place,
I think. I haven't done much work for Mr. Ki.ser.
Q. When was the last time you were out in the car with
him?
.
A. Well, sometime-I just lost my father and I have been
kept around the place.
Q. Do you do the work for the Police Department here in
town?
i
.
A. No; sir, never have.
Q. Just Mr. Kiser; handled the wrecks for him?
A. I've handled the wrecks for all of them on the road.
1

¥r. Messick :
page 789

rL

All right, sir.

RE-DIRECT EXAMINATION.

I

By Mr. Hoover:
Q. As a matter of fact, I believe your father was just buried
this week?
A. That's right.
Q. Just one other question. A little while ago, Mr. Mes·sick asked you who else was there in that restaurant and you
replied: '' I don't know. I wish I did.''· What did you mean
hv that?
"A. ·when this thing broke out, I liked Slim Garner. This
first trial, I never opened my mouthMr. Messick: Now if Yout Honor please, anv question of.
that kind is 1improper and I object to that.
·
Mr. Spen¢er:. On what ground is it not proper?
·
Mr. Messick: Because he volunteered a certain statement,
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,.

=and for what re~ons he's .J?:ot, I thiD.k they are grossly im:prope.r in the record and I object to them and I'd like to .take
.it up in chambers with Y.our Honor .so Your .Honor can under·
~tand it .better.
Mr.. Spencer: Why ·don't you take it up here! You took
up with the .girl about g·oing out for the view and put on a
:show.
Mr. Messick: I object, if Y~u:r Honor please.. I object fa~
the remarks of the Commonwealth '.s A ttQrney and move they
be stricke:n from the record.
J.\fr. Hoover: vVhat-did i ask?
J)age 790 ~ Mr. Hammer: We .are talking about Mr~
Spencer..
·
Mr. Messick.: ,ve are speaking of your 3ssistant.
IN CHAMBERS.
{Present-: The Com·t, counsel for the respective parties,
:and the defendant.)
Mr. Messick: I object to the remarks of Mr. Spencer in
the presence of the jury when I asked Your Honor to come to
-chambers, why I don't put it-why I don't do it out there,
that I put on a show out there yesterclay. Now I ask that the
Court instruct the jury, it being improper.
Mr. Spencer : I'm perfectly willin~ for the Court to do
that. I think I should not have said it. But I want to say
this, since it is in chambers, that I do not retract the fact that
you did put on a show before the jury,, and every timeThe Court: V\T ell, nowMr. Messick: As I understand, Your Honor will instruct
ihe jury to disregard Mr. Spencer's remark.
· The Court: Did the jury hear it 1
·
Mr. Hammer: Yes, sir, it was in the presence of the jury.
Mr. Spencer: I think it was said so that the jury could
hear it. I think the jury did and I think I should
1Jage 791 } not have said it.
The Court: You know I didn't hear it because
·1 was ~:oing to chambers.
!fr. Spencer: I knew I said it and I think I said it loud
enough for the jury to hear it.
Mr. Hoover: Your Honor, it seems to me that the real
reason we are here is the question of the admissibility of the
last question I asked the witness. Now when Mr. Messick
was cross-examining the witness, one of_ his latter questions

, f.i~
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was ''Who., was ther~ in. that r~staurant at that timet" And
the witness said; '' I don't know; I wish I did.'' Now }IrMe8sick,. throug~hout his examination, as the Oou:rt" plainly
·' saw, was certainly endeavoring to make it appear that this
witness was dow.n here because he was a friend of Trooper
Kiser, and the witness has ah·eady told you that he did not
give the information to Trooper Kiser, and I think it is very
important to know why he said that.
.
The Court: . I thought abo11t it, and I'm inclined to think
that it was a question that., naturally, would be in the minds
of the jury: what did he mean f
Mr. Mes~ick: If Your Honor please, has· this witness got
the right tp 'testify why he wished that he knew who was in
the restaurant t
The Court: That would depend altogetherpage 792 } Mr. Messick: I object to him testifying why
. he wished that he knew who was in the restaurant;
as to what he wished, or what he didn't wish is not a: fact before the jury and is not proper evidence.
The Court: I'll let the question go.
Mt. Messick: You mean you sustain our objection to- iH
The Court: No ..
Mr. Messick: All right,. we respG1ctf1.11ly except to the
ruling of the Court.
The Court : All right.
Mr. Hamrner: And that's guing to open up this otl1er matter and we are going to pin him down and day there all afternoon. I '11 pin him down until after he names actnaliy who
was in that restanrant, if we lutve to stay all afternoon~ until
we get the answer.
Mr. Messick: Judge, I want yon to instruct this jnry, v. hen
we go out there, to disregard the remark of i!r.. Sp&ncer.
The Court : Yes.
Mr. Spencer: I think it sbonld be done. I'm well aware
of the factl It was something spontaneous and I should not
ha:ve said it.
Mr. Messick: If Your Honor please, I'd like to know under
what theory n witness' wishes bet'Ome admissible
page 793 Fin evidence?
The Court: Not at All; except the question of
inquiry that the jury would watit to know, the parties themselves want to know, and it comes from sources and under
circumstances in which it is almost certain that the jury
should have knowledge of the fact.
1

1

!
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Mr. Messick: Should have kn<:1wledge of this man's wishes?
I don't know of anv rule of lawThe Court: All.,1,ight, we'll cut it qu.t.
Mr. Spencer : Judge,, let me state-I don't know whether
we've made ourselves clear, or not. It is pedectly obvio11is
· that Mr. Messick has soug·ht to show or ins.h1uate that this
witness is testifying here because of his f,,ieudship with 1\fr;
Kiser. What that witnes.s ao.tually s.aid was-:-wben they
asked who else was there, he said, '' I don, 't know; I wish I
did know/' And the h.1ferenee, to my mind, wa.$ very clear,
and I'm not so sure the record won't sh.ow it, that he ad.ded
something to that., that he uevt'I' let this thing out and he'd
like to know who was in there because whoever Wl\$ in there
told somebody else and he :ue,teil· come forward.
Mr. Messick: He's testified as to his rriendship with Riser
and what he did. That's pexfe~tly Jnope:r evicl,enee, but as
to what his wishes are and why he wished he kn~w ~ certah:1.
thing, under uo circumstances, Judge, cotlld it be
page 794 ~ evidence.
The Court: All right. Leave it Qut.
•
(All parties to the trial reh1rne~ to th~ c01~rtr9om.)
The Court: Gentlemen of the jury,, when counsel wanted
to go to the room, I had gotten up and departed, but it developed from iuforniation, .not from knowledge, berause I
didn't know it, the statement was mad~-Mr. Spencer made
the statem~nt which you '11 have to disreg·ard because he
should not have made it.
Mr. Spencer: That statement being-shall we say the last
remark I made?
Mr. Messick: That's all right.
Mr. Spencer: I apologize for having said it.
The Court: I didn't know it llntil you came out thei·e.
Mr. Spen~er: I ~dmH I sµ~rnld 1wt hflve said ft.
Q. Mr. Tobin, do you kqcnv how the inf9r~~tton got (1ut
that you did know about this or that yoµ clicl see fl1is ¥
A. Mr. Kiser came by one night1\Ir. Hammer: We object to that, if Your Honoi• please.
A .. I don't know, sir; I coukln 't tell you, sir. I
.
page 795 ~ don't know.
Mr. Hoover: Stand aside.
Mr. Messick: Stand ~H:;ide,
Witness left the stand.
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S.A:M H. CALLENDER,
sworn for the Commonwealth.
DIRECT EXA.MINATION.

By Mr. Hoover:
Q. Plea~e state your name.
· A. Sam :H. Callender.
Q. What do you do,. Mr. CallenderT
A. Sheriff of Rockingham County.
Q. How long have you been Sheriff of Rockingham County?
A. Six years and four months.
Q. What's your age, Mr. Callender!
A. Fifty;-six.
Q. Sheriff Callende.r, do you lmow Ralph H. Garner?
A. Yes., sir.
Q. Did you see him during the week following the death of
Frank C. Smith Y
A. Yes., ~ir. ·
.
Q. When was the first time you saw him after February
!

page 796

~

20t
A. It was on Thui·sday afternoon, the 22nd of

February, last year.
Q. Thursday afternoon, the 22nd?

Yes, sir, it was on the 22nd.
Whe~e did you ~ee him on that occasion, Mr. Callender?
Betw:een Bowers' Restaurant and the court house on
Market Street.
Q. Between the restaurant and the court house f
A. Yes.
·
Q. How did you happen to see him on that occasion!
A. I was looking· for him.
Q. "\Vhe~~e did you see him 7 .
A. Betw;een those points t Well, as I remember, it was
about half~way.
Q. Were you both moving· or standing still f
A. He was coming this way and I was going east.
Q. He was coming west?
A. And [ was going· east.
Q. Did you meet t
A. Yes, ;sir, passed on the street.
Q. Did you, at that time, observe anything unusual about
his appearance Y
A. Yes., sir.
Q. What was that observation, Sheriff?
A.
Q.
A~
East
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A. Black right underneath of this eye (indi..cat:page 797 } ing) .and it was beginning to draw just a least bit
.
.and looked as though .something-,or cold cream
or talcum powder was over it to keep it from showing.
Q. Was that the first time you had· ever seen a blemish
tQf that character o,n his face .at that point or any other poinU
A. Yes., sir..
·
Q. Did you stop and talk to Mr. Garner or anything of that
sort1
A. No., sir, did not..
Q. Did you, at any time after that, see that same condition f
A. Yes, it had, more or less, the blackness had gone. out
·of it.
Q. When was that, S11eriff?
A. That was on Sunday evening.
Q. "Where was that 1
A. At Higgs' Funeral Home. I was coming ln with a drunk
and the street was closed off and I had to come in from lib•ertv Street.
Q. "\Vhat was going on at that particular time!
A. Frank C. Smith's funeral.
Q. Just where did you see Mr. Garner?
A. Mr. Garner was standing up at the door at the Funeral
Home.
page 798 } Q. What did you observe then 7
A. Well, this blackness here was not as pronounced that afternoon as it was on Thursday afternoon.
Q. Did you stop or how close did you get to him that timeY
A. I was only in the jail entrance to the jail, probably a
there. It is the width of that building-width .
step or two
of the Moore house tl1ere.
Q. The building between the jail and the undertaking parlor?
·
A. Yes, sir.
Q. Sheriff, did -you-were you at police headquarters on
the ni~·ht of Febmary 20?
A. Yes, sir.
Q. Did you assist the police that night in connection with
this matter?
A. Yes, sir, I did.
Q. vVhat did you do?
.
A. I was called at 11 :45 to go to Bridgewater and get one
witness and then go to Rawley Springs and g·et another witness.

up
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Q.. Who were these two pe:rsons t
A. Mrs. Marion Towns and Douglas Leach..
Q. Wllich one did you go to Rawleiy Springs for and which
one did you go to Bridgewater fo1· ¥
page 799 ~ . A. Went to Bridgewater for M1·s. Towns and
went to Rawley Springs fo1· Douglas Leach.
Q. About what time did you go after those two persons t
A. I got away from Harrisonburg here, I would say, about
:five minutes of twelve to go to Bridgewater and I went out
there and dght back as soon as I could locate her .. I don't
know what time I left here for Rawley Springs but I got in
just a few minutes after two o'clock.
Q. From:Rawley Springs!
A. From R~wley Springs..
,
Q. Any pne with you.., Sheri:ff f
A. Yes, sir, Douglas Leach and Officer Rogers.
Q. You me~n when you came from Rawley Springs!
A. That's right.
Q. Did Officer Rogers go with you f
A. Yes, sir.
Q. Did he go with you to Bridgewater too T
A. Went with me on both trips.
.
Q.. Afteriyou had brougI1t both of those persons in, did vou
go out to the Smith home that night!
.,
A. Yes, sir.
Q. Do you know when f
A. Around three o'clock in the morning.
Q. Do yqu know who went with yon Y
A. Douglas Leach.
page 800 ~ · Q. ·what was the purpose of that trip, Sheriff!
A. Leach said to mei

I

j

Mr. Hammer: Just a minute.
Mr. Messick: Any conversation between him and Leach
would not pe proper.
Mr. Hooyer: Your Honor, that's already in the evidence,
time and time ag·ain, through the defendants themselves, \\-"hat
Leach did that night.
Mr. Messick: Whijt he did is perfectly proper but what
he said is not proper.
The Court: What's thatf
Mr. Mes~ick: What he did is proper but what be Raid is
not proper.
Mr. Hoover: All right, we'll wah~e that question.
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Q. Did you go to the Smith home that night with Douglas
Leach?
A. Yes, sir.
Q. What did you do there, you and Leach t
A. Looked for some car tracks.
Q. At whose suggestion?
A. Leach's.
Q. Did you find any car tracks there?
A. Yes, we did~
Q. ·what car tracks did you find and where did you :find
them?
A. We saw one· set of tracks in front of the
page 801 ~ house. They bad pulled off of the macadam right
in front the house. There wasQ. On which side of the street 1
A. On the side of Frank Smith's house.
Q. That would be the east side_?
A. Yes, sir, on the east side of Willow Street.
Q. All right, sir.
A. There was ·an all-weather tread track.
Q. What do you mean by '' all-weather tread" 7
A. That's .Goodyear all-weather tread car track that we
could just pick once in a while. It looked as though it had
run into some ashes or dirt, but it wouldn't give us any direction.
Q. Where did you find thatf
A. About half way from the macadam to the top of the
incline where you go past the posts on the corner of the
yard there.
Q. Outside of the· yard Y
A. Yes, sir, outside of the yard.
Mr.· Messick:
Q. ·what incline is he talking about, Sheriff!
A. After you leave tpe:__

By Mr. Hoover:
Q. -hard surfacer
page 802 ~ A. Hard surface, see.
By Mr. Messick:
Q. To go up in the dr~veway?
A. You go up in the driveway just a little bit.· It is just
a slight raise there, you see.
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Q. In the driveway, in other words f
A. Yes., sir. .
By Mr. Hoover:
·
.
Q. And if I understand you correctly, Sheriff, the space
between the wall of the premises and the hard surfaced portion of the! street is ·a little bit higher than the street: is that
what you inean?
·
A. That's what I mean.
Q. The shoulder is higher than the road?
A. No..

BY Mr. Messick:
•Q. Going into the Smith driveway¥
A. What I mean to say, you lead off up a little incline
there, that ~s all. You see, when you get to the corner of the
yard there1\fr. Messick: Show him the picture.
By Mr. Hoover :
Q. Sheriff, I hand you here defendant's .Exhibit "F".
Just indicate there what you are talking about and where you
found tracks.
page 803 ~ A. See, right along up through here (indicating).
Q. You are .up in the driveway?
.A. I'm inI the driveway here. See, it is just a little incme.
1
Q. And you found some tire marks in· the driveway?
A. Yes.
Q. Were they clear impressions T
A. No, sir, they were just spotted here and there, you see.
Q. What tire marks did you find here in front of the house
·
you referred to? ·
A. It wa~ either a recap or U. S. Royal; those fine 12 or
14 treads, you see, on a 600 tire.
Q. You mean were parallel lines?
A. That's right, partly all of the way around; that nonskid stuff on wet surface.
·
Q. Could you tell whether or not they were fresh tracks,
or noU
A. Well," it was a little damp that night and they may
have been made that night. It had been raining earlier in the
evening.
!

.

1
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'Q. Did you make any attempt, or did Leach make any attempt, or did the two of you togetlrer make any attemp.t, to
ccompare those tire-marks to any ·other tire marks?
A. Yes, sir.
J)age 804} Q. What other tires did you attempt to compare them withY
A. A fellow by the name of Gaines who was a salesman at
the Miles Music Company.
Q. Where was thaU
.
A. We found him over on the next street, I think. We
went on up to the corner and come back and went to his place
:and found the car.
·
Q. Did you inspect the tires on the Gaines car?
A. Yes, sir..
Q. Did they correspond with any tracks which you had
seen there at the Smitli hornet
A. Yes, sir, there ,vas a similarity between them and those
in front of the house between-on the east side of the mac.a dam and the wall of the yard.
Q. Are they ones you referred to with the parallel lines
,on them?
A. Yes, sir.
. Q. Did the tires on the Gaines car compare with any tire
marks you found in the driveway f
A. No, sir.
Q. Were you able to trace any tire marks which you found
in the driveway to any other machine?
A. No, sir.
.
Q. Did you make any effort to f
A. I did not, only the one machine.
page 805} Q. The Gaines machine. Did you, at any time,
see the tires on the car of Reverend Derick who
lived across the street at that time!
A. Did not.
Q. Did you observe any tire marks there g·oing into the
driveway and backing· across the street into a driveway across
the street?
A. There were tracks there.
Q. Did youA. They were all-weathe.r, Goodyear all-weather tread..
Q. Did you see them t
.A. Yes, sir, I did.
Q. Did l\fr. Leach examine them too 7
A. Yes, sir, he did.

SM
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Did y&11 filird any oilier· tracks in the driveway, other
those all-weather treads, you hsve just ref erred to 7
It looked like, on the tnrn, there was a. car went in there
high speed from WestQ. What was there to cause thaU
A., The iravels we:re ruffled np on the surface. It looked
like a car may have gQne in there at high speed ..
Q. From which direction, if you can teU t
A. West Market.
Q. From. West Market Street I

Q..
than
A.
with

· · .. A. Yes, sir..

page 806 1: Q. You went out tliere with Leach. Anybody
· else go out there with you at the time·t
A. I think Officer Rogers. I'm not sure of that. He didn't
get out of ·the car, whoever went out with me., Only Leach
and I was out of the car.
·
Mr. Hoover: Gentlemen, you may take that witness.

CROSS EXAMINATION.
By Mr. Messick:
Q. This Goodyear, all-weathei- tread, tliat you found in
the driveway, tire marks, wa~ any investigation made to determine whether or not they were the tire marks of the
preacher's car f
A., Of whosef
Q. Of the preacher 1s carf
A. I didn't make it.
Q. Did Mr. Leach make it in yoor presencef
A. I don't think he did.
Q. Do you remember whether he did, or not?
A. We went on down into the passageway-I mean into the
driveway of the preacher's ..
Q. You did!
A. There's a car by that tread had gone in there that

night..

I

Q.
A.
Q.
passed over the
tread was it Y

page 807

~

·

A car by that tread had gone in there '1
That night.
Did you see a tread of any vehicle tlrnt had
preacher's tread and if so, what kind of a
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A. That is, fast?
Q. Over the preacher's.
A. The only thing I saw, ~nd l .co11ld11't tell you the tread
of it, was where it looked ~s tJioJigh a car ]?ad gqne in tl:).ere
on high speed.
Q. Did you seeA. But you couldn't tell what the tread was.
Q. Did yo-u see where J;tny ear went il).to the Smith driveway that passed over the Q9pdy~ar ~11-wea..tber tr~ad of the
preacher's ca-,:j
.
A. So far as the preacher's ef1r was concerIJ.ed, tbat tread,
we couldn't carry it across the hard surface.
Q. But, I know, you f.oij.nd it in the driv.ewijy a11d didn't
you find it in the preacher's driveway also f
A. Well, ther.e was a fr.oad fo~p.d. Yoµ c.ouldp. 't follow it.
all of the way acro~s.
Q. But that correspon~d tij tbe tread t}1~t ypu found in
the driveway, didn't it, Sbedff 1
A. Sure, b.nt y.ou .only found it in short pACes of si""{ or
cig·ht inches. You couldn't follow it across th.e highway.
Q. But you found th~ pr.~~cher's tre.a.d in the
page SOS } Smith ddvewf.:ly, or ,a tr~nd tli,at Gorr~.sponded
with that., ~n)d y.qu trq1c~q o;ver hJJo the y~rd or
driveway and found the same tr~d, .didn't y.011, sir 1
A. Well, there was the same tread; y.es, sir..
Q. It was the same t1~~d. Now did yo~ see any tread
that passed oveil· the pr.eache1·'s ~ar that yo~ f01,md in the
.driveway, in the Sniit4 d1·hr.ew1ly·f
A. The only tread-and I can't tell you the make-is w}lere
this car, or something, .e~me in or went out ~t high speed
because it was ruffled up on tbeQ. Police officer.A.. -on the left-hand side.
-Q. The polfoe of~cer <ili1~0-v~ il!lP .at higib speed to inveFtigate that nig·ht; did that crp.ss ower the preacher's tr,e.ad f
A. I don't know who made :th~t tre.ad.
Q. Don't know who made it Y
A. No, -sir, no way to ide~t.iify jt bee~use you had no mark
ther..e..
Q. The car didn't make any marks there. The ground was
soft that night,, was:n ':t -it, gberifH
A. Well, it was. Xt ~d be.ea r~i1,1h1g in tbe afternoon .
.Q. Y.es~ sir.
A. P:ar:t of the .e,ady-early pq1.rt ,of tlrn night. It c.ame

I

/1

.. "·

1r · ·
',/
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around there on the hard surface. I couldn't tell
.
page 809 hyou what it was.
· ', . .. Q. And the snow· that ha:d been on the ground
.
there several days had melted, hadn't it!
A. There was some snow· sticking around at places, but I
never went up. into. the driveway far enough to look at tha_t.
Q. ·If. there ·was· any· snow sticking around, did· you see
.wl1ere there were treads of any automobile in the snow?
A .. I did:µ't go _up that far~ Mr .. Messick. ·
·
. Q. If there was any snow sticking around, ·did · you see·
any man's :footprints· that went in the Smitli hous~, _.tracking
like a rabbiU
·
·
··
.A. I .was not looking -for. footprints. ·We wer'e looking for
car tracks:
·
Q. Were the11e any· car traeks · in the snow?
A. There was no snow out there on the hard surface. There
_
was still skiffs -0f snow around s·pots. . . · .
Q.. Little; skiffs, you mean, where snow· had ·been: pushed
off of sidefalks and piled ·up, hadn't melted.. The snow pad
melted· on ~he: ground most every place?
A. Few spots there were sotne snow.
Q. There wasn-'t any snow on the ground of any inch. or
deeper, or ·quarter or an inch deep, but just a spot or two
here every once. in a while·?
·
·
·
A. Not that I .recall.·
. .
.
Q. You know, Sheriff, whenever it rains and
page 810 ~1 the rain hits it, it washes it away. If it is warm
: enough to rain, it is ·warm ·enough. to melt the
snow?
A. Sometimes it does a-nd s·ometimes you·~ve :got· too· much
snow to get rid of it.
·.
.
'1
•
Q. I'm talking about this occasion. There wasn't enough
snow to amount to anything?
·
.
A. There was some snow but I teUyon, Mr. Messick, lnever
paid much.:attention to the snow.
Q. But YiOU all were looking for· tracks?
A. That ~s rig-ht.
· . .
Q. Was there any snow in the Smith driveway?
A. Not as far up as I went. I didn't go up as far as the
house.
.,
Q. Well, you· were looking for tracks. Now there's 110·
question about the fact that yau found a track in the Smitl1
driveway tliat corresponded with the tracks on. th~ pr~acher 's ·.
car; and there's no question about' the fact' that' vou 'found a
track in th~ front of the house and you went to a· man by the·
I

1

1

.

I

· ;

•

•

•

·
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11ames of Gafue~ ·{ hou,se and found that that track corresppnded with his tires, didn't ·you?
A. Yes.
·. · · . , .
·Q. Sheriff, did Mr. Weaver ask you anything ·about: thisf
A. Yes, sir. ·
.
. ·
:· · · ·
Q. Along in January or February of this year Y
.
. . · · A. Sometime after the ·first of the year; yes,
})age 811 } sir.
·
·
· Q. The first· time· that he learned anything
about it, he asked you about it, didn't he?
A. That's what he told me.
Q. And, at that time,. you didn't ,recall .having been· up
there¥
·
A. I answered him this way: that I didn't think I.had any·tbing that would do him any good, or to that effect. That's
whijt' :(' had ·in mind to convey.. .
.·
.
. Q. Why W;as it you didn-~t-teU. Mr. Weaver, when he ask:e'd
.you if you went' to. Gaines' house and. if you, went up there
· .and checked these tire tracb, why didn't' you tell ·l\fr- .Weaver
what you had~doneY · . ·
.- · · .- : · ·
: . · -...
.A. i didn!t think it was any of Mr_ Weaver's business. ·
Q. Oh, ·you knew -Mr. Russell ·weaver wa-s representing
Mrs. Grace Smith and your attitude, toward the attorney of
this bar was it was none of bis business? : ·
A. I fig·ured I were a. Commonwealth witness, if I were
called, and I wasn't helping the -defendant.
: · ·: · . :
Q. You are not going to help the def~ndant. Stand -aside.
A. Until I was on the· witness stand.
Q. As Sheriff of this County, you would not give information to the reputaible court attorney there?· · · '
·. ·
A. Then. Yes, sir, I would if I were approached oil the
. right basis.
·
page 812} ·Q. You mean Mr. Weaver didn't approach you
··
·
·
on the right basis Y
A. -I .didri 't think so. :
· Q. What basis did ;he- app1~oach you on? Didn't he ask
you, S;Ileriff, if you ~new anything about iU
· ··
· A. l told him I did not have anything that would be of
·
much benefit· to him~ : ·. " ·: · -·· . . ·
. Q., As a matter of.fact, Sheriff, didn't you-tell Mr. Weaver
that you had not been up there? .
.
A. No, sir, I didn't say that; now,-sir.
Q. You didn't say that?.
A. I told Mr. ·weaver I was up there, sir.
Q. You did, sir?
.
·
·
•-

:

I
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A. Yes, sir:.
Q. All right ..
A.,. Call Mr. Weaver.
Q. But yon didn't tell him anything ab.out your investigation,. di~ you,. sirY
A. No, sir, I did not, sir.
Q. And you wouldn't tell him beca:us·e you were, as you
s;ay, a Comnum~ealth witness?
.
A. If I was
called,
I
suppose
that's
what
I'd.
he,.
Sll'~
... :.
,
l\fr.. Mes.sick:- Stand aside'..
Mr. Hoover: Stand aside-..
I

I

W'itne1;3s left the stand ..
page 813

~

Mr. Hoover: Would Your Honor give us about
two or three· minutest
The Court : Conld the She.riff come int
Mr. Hammer: No, sn"..
Mr... Spencer: I understood Your Honor to rule,. beforewe· started, that after a witness had testified, he mig·ht stay
in the eourtroom, a~ was the gene'ral custom. This is the
Sheriff and he is pretty short-handed and it is difficultMr. Hammer: Let's take it up.
Mr. Messick: Let him stay he1·e ...
TJ1e Cotirt : Let the jury walk around..
I

,

..

IN CHAMBERS ..
(Present: The Court,. counsel for the respective parties,.
and the d~fendant.)
I

.

l\fr. Hammer: If Your Honor please, as it was stat.ed this
morning, when I called your attention to the fact that Chief
Kean was in the courtroom, that we had not released that
witness completely, there may be other questions we want to
ask hi~ We feel that in fairness to our client in this case

and-

lhe Cotlrt: So far as the officers ar:e concerned, he can
.step aside, nour, eontra1·y to my rule. In other wordsMr. Hammer: If we let the S~ri:ff in, w-e have
page 814 ~ to let the -0thers in.
The Court: It is nat WLece-ssarily so.
Mr. Hammer: Their,e ,:s ev,erv possibili:tv that we want to
call this S~eriff. back to the stand for furtbei: cross ex.amina1,
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tion after certain evidence is put on, and I surely think that
he should be excluded and not be allowed to hear that evidence beforeThe Court: Who is thaU
:Mr. Hammer: The Sheriff. It is a possibility that he may
be recalled at this time on other matters that will be testified to in this case, and I say, in the protection of this defendant's rights, the Sheriff and any other officer and any
witness for the defense or the Commonwealth should not
remain in the ·courtroom during any of the witnesses or any
of the evidence that's taken.
The Court: I '11 leave the officer outside.
Mr. Spencer: Does Your Honor mean by that that the
Sheriff, having· testified, will be excluded from the courtroom?
The Court: Yes. The. only reason that I'm doing it is
because of the ·scarcity of officers. They've put him on the
door and he can take charge of it.
. Mr. Spencer: The rule ,as I understood it, was just the
opposite, that after he had testified that he was required to
remain in the courtroom.
page 815 ~ Mr. Hammer: I never heard of that·rule in my
life.
Mr. Hoover: That's the reg:ular set-up.
l\Ir. Spencer: Your opinion and mine may differ.
(All parties to the trial returned to the courtroom.)
CARL BYERS,
sworn for the Commonwealth.
I

. '

DIRECT EXAMINATION.
By Mr. Spencer:
Q. Please state your name and occupation-or professio:1.
A. Carl Byers; I'm a dentist.
Q. What· did you say 1
A. A dentist.
.
Q. Are you related to the late Dr. A. C. Byers and Dr.A. Dr. A. C. Byers is my father and Dr. F. L. Byers, a
brother.
Q. I understand your father is living; I had understood
from the other testimony that your father was dead. Dr.
Byers, do you know this defendant, Ralph H. Garner?
· A. I know him by sight.
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Q. Did you ever eat at Bowers' _Restaurant here on East
Market Streett
page 816 ~I .A. I have.
Q. Do you recall whether or not, in the early
part of th~ year 1945, you saw any bruise on his face!
A. I did~
.
Q. I wish you would describe that to the Court and jury
where it was located and the size and description of it.
A. Well, it was on tl1e malar bone, or cheek bone.
Q. That's this cheek bone (indicating)?
A. That's right. As to the size of whether it was right
or left side, I really can't say with any degree of certainty.
It was observation at the time. I think it is fair enough to
state that. ;
Q. Did ~ou see that just once or more than once?
A. Well,i whenever I had occasio.n to, eat at the restaurant,
which was usually at noon. I eat there rather frequently.
Q. Placing the date more closely, Doctor, can you place a
date by anything in your recollection,
A. Only this: That it was after the week-end of January
27. It was after that time.
Q. How -do youA. Because I was out of the city before then fo.r a matter
of about h~o ·weeks and I know it was after I came back from
a trip to E,ichmond at that time.
Q. Sometime after that, the week-end. Do you includeA. Beg your pardon Y
· page 817 ~ Q. When you say a week-end, how many days
dt> you include? Some people take them from
Friday to Tuesday.
A. Beginning from, I think, the 27th was on Saturday, and
I came back on Sunday, which was the 28th, and I know that
I ate rather frequently from then on at Bowers' Restaurant.
Q. Do you know about the alleged affair l.\fr. Garner was
engaged in, that is to say, an encounter at the Country Club
in the early part of February!
~. I wash 't present. It was only just what I beard.
Q. Did you, after that time, see him have .a bandaged
handf
·
A. Yes.
Q. You had.heard of that incident out there!·
A. Yes, indirectly, just street corner gossip.
Q. But you did see the bandaged hand T
A. I did.
!

!.

!
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'Q. At the time that you :saw the bandaged hand, was the
-cheek or malar bone itself damaged?
A. I didn't notice it at that ti.me.
-Q. It wasn't at that time?
A. No.
·Q. Was it after that time, that you saw-was it before 'Or
:after you saw the bandaged hand that you noticed the bruise 7
A. Afterwards.
Q. Could you say approximately how _much
page 818 } later?
A. No, I couldn't.
Q. You oouldn 't say but you do knowA. I know that the two· weren't together.. · That's all lean
:say.
. l\fr. Spencer·~ Take the witness.
CROSS EXAMINATION.
By Mr. Messick:
Q. Doctor, did you say anything to Mr. Garner about it7
A. Beg your pardon?
Q. Did you talk to Mr. Garner about it at all f
A. The only conversation I had with him was the amount
-0f mv check.
Q. ·was his eye black?
A. Well, it was discolored, considerable bruise, when I
'first observed it, as I said over tlrn malar or cheek bone.
Q. That's the bone right h~re (indicating)?
A. That's right.
Q. Do you remember which side it was on?
A. I really don't. It impresses me it was on what would
be my right side as I faced him.
Q. That would be his left. side?
A. It would be his left. I couldn't say with any degree
of certainty, in all fairness.
.
_
Mr. Messick~ That's all.
Mr.. Hoover: Stand aside, Doctor.
Witness left the st.and.
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RAYMOND TYSINGER.,
sworn for the Commonwealth.
DIRECT EXAMINATION.

By Mr. Hbover :
Q. What is your name, sir 1
A. Raymond Tysinger.
Q. Where do you live, Mr. Tysingerf ·
A. 453 :West Market.
Q. Wha:~ do you do 1
A. Mechanic~ Rockingham Motor..
Q. How long have you been a mechanic at the Rocidngham Motor Company I
·
A. About six years.
Q. What's your age!
A. Forty-eight.
Q. W a:s Frank Smith an employee for the concern for
which you:workt
A., y es, I.
,sir..
Q. How long did Frank Smith work tllere
A* He worked there all of the time he was there. He was
there when I went there.
Q. He was there when you went there f
A. Yes, :sir.
Q. So ever since you Irnve been there, up until the time
of his death, you were a fellow-employee of his; is' that correctf
page 820 }- A. Yes, sir.
Q. Mr. Tysing·er, do you recall whether or not
Frank C. Smith worked at the Rockingham Motor Company
on February 20!
.A. Yes; ~ir.
'
Q. He did. Do you know anything about the time that he
knocked off work that evening, or quit t
A. He quit the same time I did.
Q. Do you know when that was, sfof
A. A few minutes after six o'clock.
Q. When you check out over there, do you use a time clock
or something?
A. Yes, sir.
Q. Punch a time clock 1
A. Yes, sir.
Q. Did be punch out the same time you did 1
A. Yes, ~ir.
i.
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Q. Do you know how he went homef
A. He went home with me.
·Q. Was that anything unusuaH
A. No, he had been riding with me a good bit.
Q. I believe you said you live on West Market Streett
A. Yes, sir.
Q. How far out West Market do you live? Do you live as
far out on West Market as ·w·illow Street 1
A. No, I live between Shenandoah Avenue and
page 821 ~ Willow Street. ·
Q. You live on West Market between Shenandoah and Willow Y
A. Yes, sir.
Q. Shenandoah is the first street that runs off to the north
from West Market before you-the last one that runs off to
the north of West Market before you get to Willow; is that
right f
A. Yes, sir.
Q. Did he ride home~o you say he rode home witl1 you
that evening y
A. Yes, sir, I let him o_ut at the corner of Shenandoah Avenue and West Market.
Q. How did you happen to let him out at that poinU
A. Well, he went up with me, be always went up that way
and down across the lot to go into the back part of his house~
Q. How did he g-o Y
A. He went up Shenandoah Avenue.
Q. You would let him out at Shenandoah Avenue and he
·
would walk north on Shenandoah Avenue Y
A. Yes.
Q. And cut in to the rear of his property; is that right,
.A.. Yes, sir. ·
Q. Did you let him off there that evening!
.
page 822 ~ A. Yes, sir.
Q. Did you see any more of himA. No, sir.
Q. -that eveningY
A. No, sir.
Q. Was there anything unusual about him or about his
conduct or anything of that sort that evening when you took
him home?
A. Not a thing I noticed. He was like always.
Q. Just like ah mys ?
A. He talked to me about a job that he had promised the
next day for me.
.
1

0

,;,{,
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Q. He ~Jllred to you about a job that he had promised the
next day ' ·
A. Yes., sir.
Q. Seem to be in good spirits f
A. Yes, sir, just like always.
Q. ,And you left him there, let him out ·at Shenandoah
Avenue about six-ten 1
A. Something· like that; it couldn't !have been any ~ore
than that.· I
·
Mr. Hoover: Take that witness, gentlemen.
CROSS EXAMINATION.
By 1\fr. Messick :
,
ti · Q. Mr. Tysinger, do you ,know he had been to
page 823 rl see Dr. Yancey that day1 ·
A. No, sir.
Q. Did you know that. he had been going to Dr. Yancey
for treatments?
A. No, sir, I did not.
Q. Ever say anything to you about the fact that he had
lost his manhood Y
A. No, sh.
Q. Did ~fr. James Ralston from Alexandria talk to llim
that afternoon?
A. Yes, I think that's the man's name that he had promised some work on the front end of a machine that I was
· supposed to do the next day.
Q. Mr. Ralston was here and was in the shop to talk to

him?

A. Yes, isir.
;
Q. How long did Mr. Ralston talk with Mr. Smith in there
that day, do you know?
· A. Oh, I: don't know. -n wasn't so long. They we·re talking about going· to a dance a little while after I checked his
car over and told him wh~t ailed it. He wasn't in there so
long·. I couldn't say; for I was back in the room where I
worked and he was back in the shop.
·
Q. Of course, it is hard to. remember the length
page 824 ~ , of time.
' A. He wasn't there so long, I don't think.
':·

1

1:

Mr. Messick: That's all.
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RE.,DIBECT EXA.l"\UNATION.

::By Mr. Hoover-:
Q. Mr. Tysinger, did you ev.er see ..any signs that F-rank
:Smith was insane.f
A. No, sir..
Mr. Hoover : Stand aside.
RE-CROSS EXAJ\.IINATION.
· ·By Mr. Messick:

Q. You, of course., are an automobile mechanie
doctor?
A. That's rig·hl

a~~

not a

Mr. Spencer : I think the law is that anybody can testify
·
Mr. Messick! I think a doctor would be preferred.
Mr. Spencer: Providing you produce him.
Mr. Messick! I '11 produce the doctor..

~s to their observation.

Witness left the stand.
:page 825}

HUY ROGERS,
sworn for the Commonwealth.

DIRECT EXAMINATION. ·
By Mr. Spencer:
Q. Your name is Guy Rogers and I believe you are a member of the police force of the City of Harrisonburgt
A. Yes, sir.
.
·
Q. How long have you be.en on the police force of Harrison..
burg, Mr. Rogers?
.
A. It will be three years this coming Octob~r.
Q. Three years. On the night of February 20, did you
have occasion to answer a eall up on West Market Street to
a fire?
A. Yes, sir.
Q. Where was that?
A. On West Market up on the two hundred block.
Q. West Market in the two hundred block T
A. Yes, sir.
Q. It is for my sake, and p~obably the jury's too,, could

of Virginfa
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you tell us where that is, how far it would be from Willow
Streett
.A.. I doni't know the number of the place-it was a preacher's house up there, I think is where it was at ..
Q. Sirf
A .. I think it was a preacher's house up there. I 11.1 say five
,
. or six houses up,. I g'Uess, from Hig·h Street ..
page 826 ~! Q. From High Street¥ '
' A.. Yes, sir.
Q. Then from High Street .ta the next street is. Shenandoah!
A .. Yes, ~ir.
Q. TheJ! ~he next Willow_f
•
,
..
.
A. Yes; :sir-no, now wait a mmute·. No, the one 1s High
Street, then Brooklyn, then Shenandoah, then Willow.
Q. That would be, then, about three, nearly four blocks,.
depends 01;1 which way yon went., to the Smith house, would
it not, to 60 ·wmow Street?
:
A .. Abolit five· or six blocks; something like that.
Q.. I'm ~orry I'm not familiar enougli with Harrisonburg·_
You say it would be five or six blocks 1
u
A. Rio·M around five or six.
Q. Wha.t time did you answer that call f
A. Around seven o'clock.
.
Q. ·Do you know whether it was- logge-df
A. No, sir, I do not.
.
Q. I ban~ you here what bas been introduced as being the
radio log of the. Police Dep~rtment of the City of Harrisonburg, date~ February 20, 1945, beginning at twelve o'clock
noon on tnat date, and ask you to look at it and see whether·
or not a call was put out as No. 22, making the call report
fui

I

page 827

~

Mr. Hummer: Ask him~ Let J1im point out
· what it shows.
Mr. Spencer: All right. ( Counsel hands the paper to the
witness.. )
A. I didn't get the call.
Q. You answered that call?
A. Yes, 'sir, I answered it. I called into the office myself
and asked Sergeant .Smith where was tl!e fire, and so he told
me. l1e didn't know, that it didn't come in on the lo~, and I
went by the station and I asked someone tliere, so thev saicl ·
•

I

•

"
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up on High Street,, somewheres up in there, and I went on
up there.

Q. Can you look at that, assumin~ that that is the Police
Department's log, and see whether tnere was more than one
fire in Harrisonburg and, if so, what time that was logged f
A. Well, this is-was sent in at seven o'cloek.
Q. Sent in at seven o'clock!
A. Yes, sir.
Q. Mr. Rogers, you went up to the fire, didn't you Y
A. Yes, sir.
Q. How long were you up there?
.
A. Oh, I don't know just exactly how long I was up there,
understand, but it was about, I '11 say, seven-fifteen or seven.
twenty. .
page 828 ~ Q. Did you see Frank Smith up there 7
A. Yes, sir.
·
Q. About what time?
A. Around that time.
Q. Right around seven-fifteen to seven-twenty t
A. Yes, sir.
Q. ·Describe what you observed of him there at the time.
A. Well, he. come up there., come up '\Yest Market, and I
was out there directing· traffic and he spoke to me and hollered
at me otherwise. I was out in the road. And he said, '' Is
the fire going to amount to anything·!" I said, "No, I don't
think so, it is mostly smoke in the chimney, I think.'' And he
just laughed and went on up the street.
Q. Did you know Frank Smith prior to that occasion-I'll
ask you how long had you known Frank Smith?
A. Oh, I've kn owed Frank for, I guess, four or five or six
years, maybe.
Q. What business were you in before you went on the police
force?
A. In the trucking· business.
Q. Did ::M:r. Smith handle your trucks or prepare yom
trucks?
A. Yes, sir, I got hjm or Louis '\Vood to work on my wol'k.
Q. Fron1 your observationi did you see anything
page 829 ~ out of the way about him there?
A. No, I clidn 't.
Q. Did he appear to be sober?
A. Yes., sir, I would think so.
Q. Did he appear to you as usnaH
A. Yes, just like always. I dicln 't 11ave any reason why
he would have something wrong with l1im.
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Q. That rwas some five or six blocks away from his home?
A. Something like that; yes, sir.
Q. Mr. Rogers, it's been referred to here that you went up
to the house in the early morning hours in connection with
some tires .or tire tracks. Did you go up there?
A. Yes, sir.
.
•
Q. Did iou make any observations about any tire tracks or
marks up there?
A. No, sir, I didn't get out of the car.
Q. You just drove them up there and didn't get ~mt of the
carY
A. Yes, sir.
Mr. Speri.cer: All right, sir, you may .take the witness.
I

CROSS EXAMINATION.
By Mr. Messick:
Q. vYho did you drive up there, Mr. Rogers?
page 830.~ A. Officer Joseph and Leach, whatever his name
is.
·.
Q. You teren 't with them-did you drive them up there;
did you ask: Officer Joseph to go?
A. No, sir, I don't-I can't say that I did.
Q.. Hadn't you previously been up there and investigated
the tire marks and got Officer Joseph to go back up there because vou weren't satisfied about something·?
.A. No, sir.
~
Q. That didn't happenT
A. No, sir., I didn't.
Q. If Officer .Joseph went up there with :Mr. Leac.h, then
he was going of his own accord and not at your request, then?
A. Well, now, we was all in the office there at the counter
and Leach made that suggestion hisself.
Q. What time was that?
A. I '11 say between three and four o'clock. I won't say
positive.
Q. I understood from Officer ,Joseph that you had been up
there and checked the car tracks and then got him to go back
up there with you later on that night.
I

i

!

Mr. Spencer: If Your Honor please, I object to that.
I

I

A. No, sir.
I
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,

1\fr~ Spencer : That w.as his impression..
Mr.. Me~sick: That's what Joseph testified t~

page 831 }

Mr. Spencer: His impression was that LeachMr. Hammer: .Leach .and Joseph.
Mr.. Hoover: He said it was his jmpression that Rogers
had .been up there before-.
Mr. Messick: Rogers had been up there before and wanted
him to go up there and check.
Mr. Hoover: He said it w.as his impression.

Q. You had not been there oefore t
A. No, sir..
Q. Mr. Rogers, Qf course you didn't pay any attention to
Frank Smith this nig·ht you were up in the street directing
traffic and he went by and hollared at you and you hollared
l:>ack?
A. Yes, he passed and spoke to me ancl asked about the fir~
Q. ·when an officer is busy directing traffic at a fire, he's
.got a pretty good job on bis hands f
A. It wasn't tl1at crowded, the traffic wasn·'t.
Q. You were doing the best you could with it!
A. Yes, sir.
Q. And as he passed by he spoke to you and you spoke to
him and he said, '' Is there going to be much of a fire t'' And
you said, ''No." And that's all there was to it?
A. Yes, sir.
page 832 }

Mr. Messick: Stand as1de.
Mr. Spencer: Stand aside.

1Vitness left the stand.
Mr. Hoover: If Your Honor please, the Court.as you willrecall, it bas been agreed in chambers and agreed to be stipulated by counsel, that certain scrapings were made of the
blood found in the lmllway at the Smith home 011 the night of
February 20 for tl1e purposes of examination; that that specimen taken there was examined bv the Federal Bureau of
Investigation; tluit that examinatio.i1 disclosed that that blood
was lmman blood; that another specimen of blood was taken
from the body of Frank Smith, after his decease, and that "t>oth
the ·blood found on the floor and the blood taken from the
body of Frank C. Smith were what is known as type '' A"
blood. In other words, that the blood on the floor was human.
blood and that it matched the blood of Frank C. Smith. It

1

sso
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:bas been agreed and stipulated by counsel that that statement
would be made for the benefit of the jury and save time in
presenting evidence to that effect.
Also, that all of the articles taken 0\1t of the Smith house
and sent t~ the Federal _Bure.au of Inve~tigation fCi>r examination and report, which include this wash rag, the· pillow, the
undershirt and shorts worn by Frank Smith at
page 833 } the time he was found on that night, and all other
articles, bearing blood taken out of the Smith
house, including the hammer, were of that same type of blood ..
All blood in the house type "A" and Mr. Smith's blood
type "A"~
Does tha.t cover the ground, Mr. Messick,.
Mr. Messi,ck~ Yes; sir, I think it does, M:r.. Hoover ..
Mr. Hoover: That is given to the jury in that way to avoid
the necessary time in presenting all of these thing·s through
witneeises.
!

1

I

1

1
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M. ,v. ESTEP,
sworn f01· th.e Commonwealth.

DIRECT EXAl\HN.AjION..
By :M:r. Hoover:
Q. Your name, I believe, is M. W. Estep i·
A. That's right.
Q. Where do you live, :Mr. Estep f
· A. 430 West Market Street.
Q. 430 Vf est Market~ Which side of West Marke:t is that
onf

A. North side ..
Q. North side Y
A. That 1s right.
page 834 ~ Q. "7here is it with reference to ,vmow Street 1
: A. Beg your pardon 1
Q.. Wbeite is it with reference to where ·wmow Street turns
off of West Market 1
A. Well, I live the second house from Shenandoah Av-enue.
It would be a block and a hquse between us from where it turns
off.
Q. Some;thing ove: a bloc!r f ·
A. Just a short distance over a block.
Q. ·what do you do, Mr. Estepf
·
A. Vv ork at Shenandoah Equipment.
Q. Do you know Frank C.. Smith, ~fr. Estep¥
1
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A. I did.
Q. Did you know him right well?
A. Yes, si·r, I bought a car of him, through him. I bought
my car through him. He did my work.
Q. Mr. Estep, did you see l\fr. Smith on the evening of February 20, that's the evening· of his deat]11
A. I did.
Q. Where did you see him?
A. I seen him on the sidewalk in front of the Brethren
parsonage, up 011 West Market Street.
Q. On the sidewalk in front of the Brethren parsonage on
West Market Street?
A. That's right.
page 835 ~ Q. "\Vas the fire alarm for that particular location that evening 1 "\Vas there a fire in that parsonage?
A. It was. I don't know what. I didn't go in but the :fire
trucks were tl1ere and right smart crowd there.
Q. How far is that from your home on West Market ·y
A. Just a little over a block.
Q. "\Vhere was Mr. Smith when vou·saw him there?
A. Standing on the sidewalk: ..
Q. In front of the house 7
A. Yes, in front of tl1e house.
.
Q. Anybody else-did you see anybody else there that you
knew?
A. I seen Guy Rogers.
Q. Where was Guy Rogers!
A. He was out in the street directing traffic.·
Q. Was Frank Smith pretty close to where Guy Rogers
was?
A. As near as I remember, Guy was out in the street and
Fran\ was standing on the sidewalk.
·
Q. Was that straight out from him., or not f
A. I couldn't say just how far from him, whether it W!.;S
straight out, or not, but it was right close.
Q. Did you talk to Frank Smith?
A. No, I did not.
Q. Did lie speak to you f
pag·e 836 ~ A. No, sir, I wasn't close whcr'e he was.
Q. What were you doing1
A. I had started into the house and I went in the driveway
instead of going in o-ver ihe walk; I ,vent in tbe driveway.
Q. You mean to the house where the fire was?
A. That's right.
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Q. Did )1ou see anything unusual abo11t him?
_A. No, didn't. He was just standiI~g there.

ll
I

•

Mr. Hooyer: Take the witness.
Mr. Messick: No questions, Mr. Estep.
Witness left the stand.
OMER RUDDLE,
sworn for the Commonwealth.

DIRECT EXAMINATION.
i

By Mr. Hoover:
Q. What: is your name, sir?
A. Omer Ruddle.
·
Q. How do you spell your first name f
A. 0-m-e-r.
Q. What do you do, Mr. Ruddlef
A. Work at No. 1 Fire Department.
page 837 ~. Q. How long have you worked there? \
A. Since the first of the vear.
Q. What did you do before then f
·•
·
A. I was: working hauling baby chicks; salesman.
Q. Mr. Ruddle, did you know Frank Smith during his lifetime?
.
.
A. I knew him for the past four or five years. ·
Q. Did you know him intimately or just casual acquaintance,
or howY
·
A. Just a casual acquaintance, I would say.
Q. Did you see him on the evening of his death?
A. I did.
·
Q. Wher~ did you see llim Y
.
A. At the Brethren parsonage on West Market Street.
Q. Were i:vou there helping to fight that fire Y
·
A. Yes, sir.
Q. Where did you see Mr. Smith at that time?
A. He was talking to Mr. Rogers on t]1e sidewalk in the
driveway which goes up into the parsonage.
Q. Did you talk.to himf
A. No~ sir, I didn't. Probably spoke to him and that was
all.
Q. Any question about the person yon are referring to being· Frank Smith f
·
1

I

I
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page 838}

A. No, sir..
Q.. Can you fix the time of that, lVIr. Ruddle!
A. That run from about .seven-ten to sev~n-

twenty..
Q. Seven-ten- to seven-twenty T·
A. Approximately seven-fifteen.
Q. He w.as standing still.?
A. Standing still.
Q. Did you see him move away from there!
A. No_, sh~, I didn't.
·
Mr. Hoover : -Take the wl tness..
CROS.S EXAMINATION.
J3y Mr. M:essick.:
Q. Whenever ~ fl.re ()ccurs up in the neighborhood where
:a man lives, a lot of .people come down Y
A. Nearly always, yes, sir.
Q. You saw a lot of people there 7
A. At -a fire, you go about the fire and you don't notice
·who all is there until the fire is out. Then I notice people and
:that's all
Q. Just ·a little excitement that -all -of us like to attend is a
:good fir.e; that's ,right, isn't iU
A. Sometimes it isn't so much pleasure.
Q. Not when you are a fireman.
A. That's right.
Mr. Messick: Stand aside.
·witness left tbe stand..
page 839}

MRS. MARVIN PHILLIPS,
sworn for the Commonwealth.
DffiECT EXAMINATION.

J3v Mr. Hoover:
~.Q. You are Mrs. Marvin Phillips?
A. That's right.
Q. Where do you live, Mrs. Phillips?
A. 77 North Willow.
Q. Where is ·77 N ort11 Willow in relation to the Frank C.
Smith home, No. 60 North Willowf
_
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I

A. It is diagonally across. the street ..
Q. Diagonally across the street north or south T

.A.. North.
Q. Then you are across the street and north· of the Smith
l1omeY
A. Thatrs right.
Q. Do y~u work at anything, Mrs~ Phillips, or do you keep
house!
A. I keep house.
Q. What does your husband dot
A. He·'s a watchmaker."
Q. Mrs. Phillips., did you know Mr. and Mrs. Smith!
A .. Not very well.
·
Q. Not so well. How long had you lived there on Willow
Street?
A. At that time, we had lived there about eighteen monthsp
Q. About eighteen months. You have some
page 840 ~ small children, don't you, and don't get about so
much!
A. That's right.
Q. Mrs. [Phillips, were you out of your home on the night
of Februa*y 20¥
'
A. Yes, I was.
Q. Do you know when you went out. of your home!
A. My next door neighbor came to my house about eightthirty and she and I Q. Who .is that Y
A. Mrs. Benny Stdckler..
Q. I believe she is a lady who ean neither hear nor talk;
is that right?
A. That is correct .
Q. And she came to your l1ouse when, did you sayt
A. About eight-thirty.
Q. And then what, Mrs.A.. She asked me to go with her to the Davis homE:>.
Q. What Davis home are you referring· to 1
A .. Virgil. Davis. home.
•
Q., I believe there had been a death in that l1ome the preceding night, Bobby died the night before that Y
A. Sometime that week. I don't know whether it was that
same dav or the day before.
·
" . Q. Bobby Davis had died about that time 1
page 841 h A. Bobby Davis.
Q. Did you go to the Davis Home with l\frs.
Strickier t
1

•

i

1
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A. Yes, I did.
Q. Do you know what time it was when you went!
A. We left our house at five minutes of nine.
Q. How do you happen to ktiow that you left at just that
time, Mrs. Phillips Y ·
.
A. My husband had just turned the radio on to get a news
commentator .that comes oti at that time.
Q. And.you remember that at that time!
A. I remembered that.
Q. You say you left your home at that time.
A. Left-.we left my home ht that time, yes, sir.
Q. Did you go directly, immediately to the Davis honie?
A. No, we stopped at l\frs. Strickler's house for a minute
'\ or two.
·
Q. That's the .lady who had come over to your house~,
A. That's right.
Q. Did you go in the Stricltler house t
A. Just for a second. She had a flower on her coffee table
in the living room that she showed me and I came out on
the_ p_orcli then and waited for her to get a coat., which was
only a minute.
Q. You waited oil the porch while sbeA. For her to come out. That's right.
page 842 ~ Q. Did you wait there until she. came back out?
A. Yes, sir, it was onlv a minute.
Q. Then did you start off together?
,
•
A. Yes, sir, we went together on down the street to the
Virgil Davis house.
Q. As near as you can get -at it, what worild that time have
. been, considering the time that it took you to walk over to
· Mrs. Strickler 's house and the tinie vou remained on the
porch waiting for her while she went in to fix the plant and
get her coat? What time would you say, as nearly as you
can get at it, that you left to go towards the Davis hoineY
A. It wouldn't have been niore than two minutes after nin,(I.
Q. Couldn't have been over two minutes after nine. No,~r
Mrs. Phillips, at that time did you see anyone over at the
Smith home?
A. I saw three people come out or _the front door.
Q. w·hen did you·first see them?
A. As I came out on the porch._
Q. The Strickler porch or your porch?
A. Out on the Strickler porch:
Q. Mrs. Strickler still iil the hoiise f
A. That's right.
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Q. Do you know who those three persons were?
A. I onlr knew one of them, that was ;Mrs. Smith.
: Q. Mrs. Smith was the only one of the three
page 843 ~ you knew. Did they come lout of the. house in a
group together 7
A. I don't remember just how they! came out, which was
first,. but they all came out about the same time.
Q. Were the only qther people male or female!
A. There was one man and one woman.
Q. What did they do?
A. They came on out, down the walk to their car.
Q. ·Where was the car?
A.· The car was parked down at the driveway.
Q. In the driveway?
·
A. I don't remember exactlv. I believe it was parked in
front of th'e house.
•
Q. You pelieve it ,vas parked in front of the house. Do
you remember which way it was heade.d?
A. No, I; don't.
Q. Did Mrs. Smith come along down to the car with them?
A. She came down to the steps which are at the driveway.
Q. Do you mean t11e steps that lead right up to the street?
A. That's right.
Q. Entirely out to the front of the yard 1
A. That's right .
.. Q. Were, these people talking or having any conversation
when you saw them or heard them there?
pag·e 844
A. They were talking very loud.
I
Q. Talking very loud Y
A. And laughing also.
.
Q. Talkiµg and laughing. Where had you gotten in the
progress of your trip down to the Davis' when these three
people who came out of the Smith hom~c got do"-rn to the steps
where Mrs. Smith stopped 7
A. We were close to the Derrick home at that time.
Q: Close· to the Derrick home.
A. Reverend Derrick had pulled across to the street to go
to his driveway and we stopped there~ and that's why I no:
ticed the people more clearly.
Q. You had to wait for Reverend Derrick to get his car
acros~ the ~idewalk that you were walkiµg on 1
A. ·Tliat's correct.
Q. Where was he backing from?
.
A. He pulled up into the Smith driveway and backed across
the street into his garage.
1

1

,

'

.,

I
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1
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Q.. Does that mean that he backed almost .straight across
tl1e. street to get into his drivewa'1, or not V·
A. It is s:traig·ht :aeross the ·street.
Q. It is straight across -0r .approximately so 7
A. Just about. _
Q. And you and :Mrs. Strickler had to wait for him to clear
the track for you, is that righU
-page 845 } A. That's right.
Q. Were these people coming out of the house
while his car-while the car was headed into the driveway!
A. They were already out of the house. They were on the
walk when that happened.
Q. They were on the' walk when the Derrick car pulled into
the Smith driveway!
A. Yes, sir.
Q. What walk are you talking about, the one. leading fr~m
1
the front of the yard up into the house?
A. That's right.
Q. Right along the edge of the yarc1 and tl1e edge of' the.
driveway. After Reverend Derrick's car cleared the t:rack
there, what did you and Mrs. Strickler do?
A. ,ve went on to the Davis home.
Q. On c19wn to the Davis't
·
A. Yes, sir.
Q. And I believe tlJe Davis' is the next to the last house
·on the west side of Willow Street there before you get· to
West Market, is it notT
A. That is correct.
Q. Did you see this couple leave, Mrs. Phillips?
A. I heard the car start but I didn't see it leave.
Q. Was that before you had got a clear track, or noU
. ·
A. We were already on down the street but I
page 846 } just l1eard the car start and didn't even turn
around to see it leave. It was right cold that
nhd1t and we were in a hurrv.
·Q. Do you know whether ·it came down the way you were
going orA. I don't know.
Q. You don't know that. Do you remember whether or not
you saw-or saw anv other moving cars on the street before
you go't down to the Davis home?
•
A. There may have been cars on the street but I didn't
notice them if there were.
Q. Your attention was likely attracted to this car by reason of the fact~and these people, by reason of the fact that
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you ha<J to!w~t thete and they were coming out at that timef
A. That is correct.
Q.. How long did you stay do.wn at the Davis\ do yo.u. know!
A. I think ~rou~d thirty minutes.
·
Q. You ~hink around thirty minute~.. And then did you
walk bac*· ;up to your home?
,
A .. Yes, sir.. .
.
Q. Mrs. :Strickler with you T

A. -res., ~tr!'

. .

. .

Q. Do you r~call what traffic, if any:~ you saw on that street
on your re~u{':d
. ..
.
·
.A. There were cars on the stre13t, I'm sure of
p~ge 8~7 ~ -th~t, but .I _couldn,'t identifY! any of them.
Q. You m~an moving cars or parked cars or
both!
A~ Bot!\, I imagine, I couldn't say that there were any
parked because I dol).'t remember~
Q. Were there many folks at the Davi.$' when you were
the.re1 · :
,
A., Ther~ were quite a numh~r of people the1·e ;. yes, sir ..
•

!

'

1

Mr. Hoover: Your witness:
'

I

.

CROSS EXAMINATION.
.

\

.

By .Mr. }Iessiclt:
. .- .
Q. Mrs. [Phill~ps, lik~ usual and cu~i:omaJy; a number of'
people were paymg then· respects at the Da-v1s home~ weren't

fueyY

,

'

A. That.is correct.
Q. And, 8.$ you, told. us, when you te~tified. before; there
were a nun;iber of people walking up ancl down the street there
at that t~e of night'
'
A. I di.clµ 't see so m,l(ny people· walking.
Q.. yYell,! you s~w some walki:pgj. i_f I reea.U correctlyt this
queshQn was asked. you: (.Readmg) "Of course,. with a
death there in the community a lot of other people, the imme
as you and the lady with you, were calling to pay their respects ~t ~e Davis home 1'? You answer was: '' A great deal
of people !on the sti1eet th.~t evening. Q1Jestion: And, as
people will do when .a death. in the family, tl1ey
page 84:8 ~l will call at th(:l home of bereavement: People were
calling at the Davis home?" And vou answer:
"Yes., sir/,. That.' s what you 11ad· referenee to (
A. I think I h~d referenee to cars.
i

•

I
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Q. Of course, you and Mrs. Strickler walked np and down
that street, didn't you Y .
A. That is correct.
Q. Yon walked down from your home, which is just north
of the Smith home, passed by the Smith home, passed by the
home of the Rhodes, on down to the Davis home, didn't you?
A. That is right.
Q. And you walked back to Mrs. Strickler's home and, as
I understood· you last time, you got back at Mrs. Strickler's
home at nine-thirty?
·
A. That's right.
Q. About how long· did it take you all to walk from the
Strickler home down to the Davis hornet
A. It didn't take us but a few minutes. It jsn't verv far.
Q. Well, I expect it would take you ladies in the neighborhood of five minutes, wouldn't it Y
.
A. I don't know whether it even took us five minutes. vVe
walked fast.
Q. And it would take about the same length of time coming
· back; you walked down just about the same time
page 849 ~, that you walked back 1
A. I have an idea ~ve did, although when we
came back we didn't have to wait for that car to back into
the driveway.
Q. When ·you got back to the Strickler home, you told us
at niiie-thirty, so along about twenty-five minutes after nine
you must have been walking along that street again., weren't
you?
A. No, I think it was nine-thirty when we left there; maybe
a little later than that.
Q. Of course, I don't expect you ladies to remember to
the exact minute; none of us do. I just want to recall what
you said before, that's all: (Reading) "And you came back
to your home V I came back to the Strickler home at 9 :30; I
stopped there on my way home.'' That is what you t~kl 1n.
.in October and, of course, that was your best recollection ut
that time?
A. "\Vell, it was around nine-thirty.
Q. And that would be your best recollection now, wouldn't
it? So if it took four or five minutes to walk from the Davis
home back to the Strickler home, you eviclcmtly left the Davis
lJOme around nine twenty-five or nine twenty-six, or something of that kind¥
Mr. Hoover: :l\fr. Messick, where did you get four or five

·,
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minutes to walk from the Davis home to the Strickler home t
..
Has there been any testimony to that?
page 850 ~ Mr. Messick: Yes, sir, T asked her how long
it would be and I was estimating it along· about
four or five minutes.
,

1

1

1
•

I

A. I'm sure it didn't take us but a few minutes to walk
from our house to the Davis home because it isn't verv far.
Q. It is a pretty goocl block?
A. No, it isn't.
·
Q. Not quite a block?
A. No, it isn't.
Q. "\Vell, a few minutes f
A. A few minutes is what I would sav:.
. Q. Of course., a few means three, I ·~·eckon. Of course, I
don't lmo'!l_ Some. say a few means one thing and some differently. f hat do you ·call a few; three minutes?
A. Two and a half or three minutes. ·
Q. If we were talking in terms of dozens, we'd understand
better~ Now you must have left the Strickler home· in the
neighborhood of just alJout nine o'clock, then, dicln 't you, to
go to the Davis home 1
A. I think we left the Strickler home before nine o'clock.
I'm sure we had reached the Davis home by nine o'clock. ·
Q. Let's see, lady. You left your home at five minutes of
nine and walked up to the Strickler home. Now is the Strickler home-where is the Strickler home located exactly?
.A.. It is right beside of our house.
.
·
Q. To the north or south?
·
page 851 ~ A. To the south.
: Q. Then it would be directly across the street
from the Smith home Y
· A. No, it isn't directly across.
Q. Almost directly?
A . .It is north, a little north.
Q. Very few feet north, wouldn't it be, just what you would
call cater-cornered?
A. It is the width of a block north, because the third house
·
is straight ;across from the Smith house.
Q. The width of a block? You mean the width of a loU
A. Well, )yes, sir, that's what I mean.
Q. It is ~. lot north of the Smith house?
. A. That'~ right.
. Q. Yon told us that you left your ,house at five minutes of
nine, went to the Strickler house, and Mrs. Strickler had to
1

I

1
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~;o in ·the house and get a flower, and you waited for her to
.g·o in .and get a fl.Gwer, then you came out and waited for the
preacher who had pulled up into the Smith driveway to back
:across the street and ·back down towards his garage, didn't
yout
A. Yes, sir.
Q. And, of course, you· ladies weren't running that night,
.even though it was pretty cold
A. We walked pretty fast.
page 852 } Q. Walked pretty fast 7
A. We did.
Q. Your walking· wasn't what you call a dog trot?
A. No, we weren't trotting, but we were walking· fast ..
Q. Just walking briskly, we'll call iU
A. That's okey.
Q. We'll describe it as "briskly".. As you passed by the
'Smith home, a lady and a gentleman and Mrs. Smith came
out of the house. That's right, isn't iU
A. Yes, sir.
Q. And they walked down to where the car was parked in
, front of the house?
A. That's correct.
Q. Mrs. Smith walked down to the steps that lead off to
the street, didn't she?
A. That's right; she did.
Q. And they were laughing and talking?
A. Yes, sir.
Q. Making no effort to conceal anything of any kind, were
they?
A. No, they weren't.
Q. As a matter of fact, there was a little dog up there that
i:he man had, wasn't it, and he tried to catch that little dogf
A. I think when he opened the car the dog was
page 853} in the car and he jumped out and the man caught
it in the driveway and put it back in the car.
Q. He had to run and catch the dog. And I suppose the
little dqg jumping out of the car and catching bim that might
have. caused some merriment among the folks?
A. I have an idea it did.
Q. Yes. We all laugh at the. antics of animals or thing~
of that kind, but these people that came out of the house,
including Mrs. Smith, were laughing and talking in a jovial .
mood: that's right, isn't it?
Q. Did you see the car that pulled awayf
.A... No, I didn't.
,,

I

-

'
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Q. Yau heard it .start, the motorY
A. I heard the motor start. We were on dO'Wn the street,
but I didn ':t see the car leave..
1

i

Mr. Messick: All right, lady, thank you.
BE~DIRECT EXAMINATION.
By }fr. Hoover:
.
Q. As a matter of fact, Mrs. Phillips,! laughing and talking
was even li:>uder than usual, wasn't it f:
•
A. ThatJis -~orrect They were much: louder than usuaL
Mr. Hoover: All right.
page 854

~

RE-CROSS EXAMINATION.

By Mr. Messick:
Q. You told us that yon lived up there about eighteen
months; is; that conect Y
.A. yes, sir..
.
.
Q. And
stay at home most of the time 1
A. Yes, sir.
·
Q. And you have small children and you are what we call,
to get on these radio programs, you are a housekeepert
A. I guess so.
Q. Or housewife, I think they sometimes call it. Did you
ever see Mr. Ralph Garner on that street f
A. I have seen. a large man at the Smith home quite a
number of ttimes but I· can not say who it was.
Q. But Y]OU ne'Ver have seen Mr. Ralph Garner there tliat
you recalI T!
A. I can· not say that because I don't know who the man
was, ·
Q. Yon know Mr. Ralph Garner, don't you¥
A- I see him now; yes, sir.
Q. Have you ever seen him on that street at all that you
recallf
.
A. I do not know.

you

1

Mr. Sp~Jcer: Let him stand up.
Mr. Haitj~~r: ~tand up, Ralph.
! :j

•

I'- I!· I ·t I

(Mr. Garner stood up.)
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page 855

~

.A.. I have se.en ~ largt3 1-Jlll.Jl tb~re. I 'v@ seen
a large man in tbe b&c\y~1:d of the Smith h9me

with Mrs. Smith while Mr. Smitb -was in th~ Army, but I do
not know who it wa~.
Q. You are now looking at this geptle11Uln!' Did yon ever·
see this man here?
A. I can not ~-ay.

Mr. Mes.sic!{; ~hijt 's all,
Witness left tbe ~t~n.d~

P. }I. l!cl}JTU!lFF,
sworn for the Commonwealth.
DIRECT EXAMINATION.

By Mr. Spencer :
Q. Your nijme is P. l\L llclnt»rff 1
A. Yes, sir.
.
Q. What bu~iness are you eng~ged in, d{. M:~Int-µ.rfft
A. I'm a me,eb,ani.e.

Q. 1\fo~han~ t
A. Yes, sir.
Q. Do you work for any particular concern T
A. What say?
Q. Do you work for a concern or for yourse\f ¥
A. I worlr for M~son-Di~on Lii_ies.
page $5.6 ~ Q. What is that?
A. It i$ a freigbt ljpe.
Q. A f r~ight lin~ 7
Q. What is your positio» wHb tlu~.t comp.any!
,A.. Yes, sjr.
A. I take care of the road repairs aJJ.d mt.tinten.ance be~
tween ;Roanok~ :and ·wasb_iJ"tgt9;n.
Q. Maintenance b~t;w~e~ ~Oaij.Q~~ and "\\! asbington 7 ·
A. Y~s, ·Sir.
Q'° How l~mg h#iVe y9u ~» iWitb -them, :M:r. McinturffY
A. U will be three ye~;i·s the nr~t ,Qf .JJitly.
Q. D.o you lmow Frm~~ Q.. :Swithl
A,. ¥~s., jSir. ·
Q. I believ.e ;he Wijs ~Js.9 ~Jl .~-utomqbHe mechanic, was he
not¥
A. Yes, sir.
Q. H9w jpng bad you kJJ.own him .1
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A. I'm not positive but back around '29 or '30 when he
was working for Bowman Tire and Battery Company in Harrisonburg I learned to know him. .
Q. Did you see hilµ very frequently, that is to say the time
he wasn't in the Army?
A. I didh 't until in '38.
Q. '38. 1'How were you thrown into pontact with him frequently then?
page 857 h A. I worked with him over at the Rockingham
Motor Company.
·
Q. You also worked at the Rockingham Motor Company?
A. Yes,· sir.
Q. After he came back from the Army, did you continue
to see him?
A. Yes, sir.
Q. How often Y
A. Oh, I run across him on the street a couple times and '
he was out to see me at the shop several times; He was up
to my house one time. I was feeling bad and he come up to
see me.
Q. Did you see him before he was discharged from the
Army, clurfng, I believe, the month of October, 1944?
.
A. I sawr him one time when he was· home on -a furlough.
Q. Home on furlough Y
A. Yes, sir.
Q. That was while he was still in the Army?
A. Yes, ~ir.
Q. Did you see him on the day of his death?
A. No, sir, I didn't see him. I was sick in bed that day.
Q. Did you see him on the day before his. death?
A. I don't remember that I did. I bad the flu along that
time and I was in bed a couple days.
Q. When was the last time you saw him before
page 858 ~ his death?
A. 1V'ell, I conldn 't say, because I don't remember when it was the last time I saw him.
Q. Did you observe, in the last few times you saw him, any
distress or! worry, know anything about any worry he had?
A. The Ihst time I saw him he was working on a car over
at the Rockingham Motor.. I walked olit through there and
asked him what he was doing. He said he had plenty of
trouble, he had a car he had to take the• head off.1

1

!.

a

1

1

Mr. Hammer: I object.
Afr. Messick: You can't go into the conversations.

--,)
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. P. M. Mclntu.r:lf..
Ivir. Spencer: Why can·'t ·he?
Mr. Hammer: ·what's Mr. Smith's conversation with Yr.
"lfolnturff have to do with Mr. Garner?
Mr. Spence~-: It has the ·same thing as those notes.
Mr. Hammer: 'That is part ·of the res gestae.
Mr. ,Messick: We object to nny conversation between Mr.
1\icinturff and Mr. Smith on the ground tbat it was purely
hearsay, sir.
Mr. Spencer: If Your Honor please, ~f that were true,
wouldn't this writing here b~ hearsay also; what they say he
told the doctor? It seems to me that it would be.
Mr. Messick: I've never heard of a written
page g5·9} document in his handwriting-it speaks for itself. If Your Honor please, any statement that
these two gentlemen had would be inadmissible as beingThe Court: What is the question 1
Mr. Messick: They asked him-be started to tell what he
and Mr. Smith were talking about.
Mr. Hoover: It was a preliminary question.
Mr. Spencer: I didn't want to be accused of leading the
witness.
Mr. Messick: I'm, of course, objecting to any conversation between he and Mr. Smith. It would be improper~ if
Your Honor please.
·
·Mr. Spencer: If Your Honor pleaseThe Court: It seems to me the question has been asked
ibis evening time and time again and would tend toward one
thing: the question of mentality. I take it that you- .
Mr. Messick: He.'s asked certain witnesses whether or not
they noticed any change in his condition. I have no objection in the world to him asking this witness what Mr. Smith's
condition was, but I do object on the ground that any conversation between him and Mr .. Smith would be hearsay and
inadmissible evidence.
The Coui·t: I suppose that is. I'll sustain the
page 860 ~ motion.
.
Mr. Spencer: I want to ask the question ·an...
other way.
Q. Do you know when Frank Smith went back-about when
he went back to work for the Rockingham Motor Company?
A. No, sir, I don't but I don't think it was about two weeks
after he come back; I'm not positive.
Q. During that period of time, between the time he came

I
•
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back fi.·om the Service and the time he went back to work,.
did he discuss with you any pl8:1).S for the· futureV

Mr~ Hammer : We object to tha:t, if Your Honor please.
Mr. Messick: That would be a conv.ersation be:tween Mr;..
. Smith and: Mr. Mcintu:df. Mr. Garner- wasn't present _and
has no kndwledge as to what it is..
•
Mr. Spencer: Please stop talking.
The Conrt : I'll sustain the motiou. :
Mr. Speµcer: Will Your Honor permit us to present the
question tq the Court in chambers.? I think we should make
a statement to the Court.
IN CHAM~ERS ..
(Prese=tb. · The Court, counsel for the· respective parties,
and the.defendant.}

Mr. Spencer: Judge, all of this was thresl1ed out at the

last trial. If Your Honor recalls, these gentlepage 861 ~, men have said in their opening statements, and
• otherwise have indicated, that they propose to
prove thati this man was, as they describe it, a fit subject for
suieide, an~ that they proposed to pt·.ove by witnesses whom
- I don't ~ow whether they named them or not-the conduct, the actions, words and apparent menial condition of
Frank Smith for a period just befo1·e his death.
This man, who testified at the last t!rial that he saw Frank
Smith from time to time, that during this period before he
went to work that he was wo1·ried ~bou.t his family affairs,
that his wife wanted to divorce him, and he· felt like in the
business if he did H -would \hurt him. in blilSiness, and he
couldn '.t make up his mind :whethet.· .he was going back to
work .01· open up for himself; that lie told him that he knew
his wif.e was unfu-ue to bim. .And on: the very day of his
death he talked to him over the telephone anril tried to g.et
him to do J job that night, wbieh would ,have netted him from
14 to 16 dopars to himself, personally, wbrkfaag at nig~ht, which
he turned -µown, sayiD;g tba-t he had oilier business to attend
to. Now that shows the true course and wllat w.as .on this
man's minµ. It may be that it would have to come as rebu.tial -0f tpeir testi.m.Qny, but thes~ .are no:t hearsay statements, these are v,er.baJ act£.. How .a man looks, what he's
worried about1 what his aet'ion$ :aTe~ .as ,well as what he says,
all come in the same ca~ory as :teJMiing to show Wtit was
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worry1ng that man and what his true, state of
mind was. They are explanatory of those notes.
They say those notes meant he was going to commit suicide. I think it shows _he was going to try to catch
that "big son-of-a-bitch" up there or some kind of a son-of-abitch, as this man testified that he told him. He was either
a "big son-of-a-bitch" or "son-of-a-bitch" who was runnirtg
around with his wife, was brealiing up his home, and that he
was trying to get llis home straightened out before he would
go back to work and that he was going to '' get the son-of-abitch ". Now that shows how we are thinking and I think
to the jury's way of thinking1 last time1 that. that was the true
explanation of this man's w<;>nies. Not a thing in the world
on this man's mind to worry him about except the fact that .
his home was. being· invaded and he intend~d to catch him,
and on the night of February 20, he did catch him there.·
Mr. Messick: How could any eonver$ation, Judge1 between
that man and this witness, in the absence of the defendant;
be admissible as against this defenda11t? I can show Your
Honor _a case in 182 Virginia where practieally the same
situation arose, and the Supteme Court held it would be reversible error in the Supreme Court, that righ~Mr. Spencer: Yes, Mr. :Me~sick bns books stacked up three
or four rows that hig·h, anq Your Honor's passed on it.
Mr. Hammer: And if the Commonwealth wants to insist on
making error in this recordMr. Spencer: We are perfectly willing to take
page 863 ~ the responsibility.
Mr. Hammer : I don't believe the Judge will
follow you on that.
. ·
Mr. Spencer: If Your Honor p1easef this evidence is not
offered for the truth or falsity. They doh 't come within the
rule 0£ hearsay:.
Mr. Spencer: Sometimes I wonder if these gentlemen ever
read what the rule against hearsay is. This is offered a;
verbal acts.
Mr. Hammer: As a verbal act1
Mr. Spencer: Exactly what .ti1is man is doing here.
Mr. Hammer: Is.that binding on Mr. Garner? Tell me
that.
.
:Mr.. Messick: This witness can testify as to how he appeared to him and if l1e-ts noticed any change in him, but he
can not testii'y as to what Smith told hini in the absence of
this defendant. · If that was true, Your Honor, he could get
in any kind of hearsay,
.
.
.
.
Mr. Spencer: I'd like for Your Honor to read this and
you '11 notice here it doesn't appear here in the record that
pag·e 862

~
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the argument was-Your Honor· passed on that same thing
after a very lengthy argument the last time.
Mr. Messick: As against Mrs. Smith but not as against
Mr. Garner, and it. is the subject of one of the
pag·e 864 ~ assig·nments of error, and we have a bang up
recent Virginia case that holds on it that I can
give you in 182 Virginia. I cited it in my brief. It is nothfog but pure hearsay. Here's a man talking to .another, telling the other man about the troubles he's having. That's not
admissible evidence in this case.
Mr. Spencer.: That's what he said .
. Mr. Messick: No, that's not admissible.
Mr. Hoover: Don't you propose to show that very thing!
Mr. Messick: ·when I show it, gentlemen, then it will be
the proper time. I've never shown it yet; I've. never waived
my· objection at all.
.
Mr. Spencer: You didn't introduce Dr. Byers to testify as
to what
testified?
l\fr. Hoo:Ver: Dr. Yancey.
]\fr. l\fossick: No, sir, you brought it but on cross examination. It i~ nothing in the world but hearsay, Judge. I can't
call it any~bing- else.
·
.
The Court: The question as was asked mig·ht be he~rsayit is hearsay, but you didn't intend and it didn't conveythe question didn't take charge of my mind and let me think
that it was anything· else than for the purpose than to show
his mentality.
l\fr. Spencer: "\Vell, it is. Not his mentality but the state
of his mind, whllt was worrying him. That isn't
page 865 ~ admissible, any of it, as to truth or veracity of it,
but to show what Frank Smith's state of mind
was. They claim he committed suicide and those notes in
there, Judge, which they introduced themselves this time,
which we had every intention of introducing, they say that
those- writing·s show that Frank Smith intended to commit
suicide. What this man s~ys he believes shows be didn't intend to commit suicide, he intended to catch that man in that
place that was breaking up his home.
Mr. Messick: You can't violate the hearsav evidence rule.
You can g·o ahead and show his mental condhion · by proper
evidence but you can not do it by proving a lot of conversation between him and another man in the absence of the
-defendant. That is one of the salient'. principles of law in
this State.'
The Court: T still have an idea what the law is.

he

i

·
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Mr. Messick: I know you have, sir, and I didn't mean it
in any offensive manner that way.
The Court: That is all right.
]\fr. Messick: I wonldn 't, under -any circumstances, do
that, you know, sir. But I sort of get heated up in the argument of the case..
Mr. Spencei·: I showed. Your Honor what Mr. Wigmore
:said in the case the other time and I can bring it up.
Mr. Messick : I can bring you the most recent case· from
the Supreme Court of Appeals.
page· 866 } The Court: Let me have it in the morning.
Mr. Hoover: Knock off this evening and take
it up in the morning.
Mr. Spencer: Do you mind to tell me what the citation:Mr. Messick: I'll have to look at it in my brie.f. I'll be
~fad to phone it to you.
M.r. Ruebush: I've g·ot it out here.
Mr. Spencer: We'll give it to you right now.
Mr. 'Hammer: Suppose that I had been running around
with your wife and you called up-Mr. Hoover: Don't make such an extreme illustration as
that.
Mr. Hammer: But I mean whatever conversation you ·had
·with Spencer surely wouldn't be binding on me.
Mr. Hoover: Depel).ds on the circumstances.
Mr. Spencer: It isn't offered for that purpose. It .is of-·
fered to show· the man's state of mind.
Mr. Messick: The case is Powers v. Comniomvealth, 182
Va., page 669, citing a long list of authorities. Opinion by
..Justice Spratley delivered just a short time ago.
The Court : What does he say?
Mr. Messick: Well, dealing with the question of hearsay
evidence: '' Hearsay evidence is inadmissible. The statement
of Younce docs not come within any well defined exception
to that rule. We cannot say what effect the hearpage 867 } say evidence may have had upon the minds of the
jurors. Especially is this true when the .evidence
was entirely circumstantial. It may have been highly prejudicial, and for that reason it was error to allow its admission
for the consideration of a jury."
Mr. Hoover: What was1\ir. Messick: '' The first question in this case is as to the
admission of the evidence of the witness that he 'understood
the defendant runs the place and everybody says he runs
the place'. The last clause of the statement was hearsay
evidence, an extrajudicial statement, dependent upon the
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veracity and competency of some other person o-r pei·sons.
It lacked the sanctity of the oath and the test of the cross
examination of such person or persons.'.'
. Now in ~his case, Judge, what they are trying to do, they
are trying1 to prove that Grace Smith was a bad woman by
statements that they claim her ·husband mad~ to this n~an
Molnturff~ a:nd they can't do it. If Your Honor would hke·
to take this brief home and read it, I'd be glad to give it to
you..
The Court: No,. I'll get the case.
Mr. Hoover: .1 think it would be a good idea if the JudgC!
just read the· eas<l~ Was it a question in there of a statement made by a deceased person who was claiming to bave
been ·insane f
.
:M:r. Messick: Yon know the exception to the
page 868 ~ rule as to d_eceased persons. You know what the
1. exception to, the mle is. on that.
Mr. ·Sp~nc~r: I do, Mr. Messick, and I think yon know
what the rule is as to matters that are offered not from the
truth but merely to prove a state of mind.
Mr.· Messick: The evidence in this case bears entirelv cir-·
cumstantial. The Commonwealth is in the bole, so to ;peak.
It failed miserably in its proof, and when it resorted to hearsay evidence, it caused the jury to speculate and believe that
Grace Smith was. a bad woman, an u~f aithfnl wife, and the
rights of Grace Smith were prejudiced throughout the courtroom.' The admission of such evidence for the consideration ·
of the jury was clea1;ly reversible e1~ror. .Admitted against.
this: man, it would he even worse, Judge. I"d be glad for you
to take the, ,brief,. if you ·want it.
The Court : You've got 182 l
Mr. Hoover: That's a copy of Mr. :Messick's petition to
the. Court :of Appeals.
Mr. Messick: Yes, sir, and it cites there 182 Virginia.
.

.

(All parties to the trial returned to the courtroom.)
The Conrt: Gentlemen o:f the jury, you are committed into
the hands of· the Sheriff until nine-thirty.
(The Cou_rt then recessed
1·ow.)
! ·

•

imtil

9 :30 o'clock a. m. 1 tomor·
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