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ROY McCLANAHAN AND OTHERS
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CORPORATION

FROM THE CIB.CIIIT COURT OF ALBEMARIiE COUNTY

RULE5:12—BEIEFS.

<§5. Number of Copies. Twenty-five copies of each brief shall
be filed with the clerk of the Court, and at least three copies
mailed or delivered to opposing counsel on or before the day
on which the brief is filed.

^6. Size and Type. Briefs shall he nine inches in length and
six inches in width, so as to conform in dimensions to the

piiaied record, and shall be printed in type not less in size, as
to height and width, than the type in which the record is
printed. The record number of the case and the names and
addre.sses of counsel submitting the brief shall be printed on
!he front cover.

H. G. TUBNEB, Clerk.
Court opens at 9:30 a. m.; Adjourns at 1:00 p. m.

EUMS 5;12-SED::FS

§1. Form, and Contents of Appellant's Brief. The ooening brief of appellant shall
contain:

(a) A subject index and table of citations %vith cases alphabetically arranged. The
citation of Virginia cases shall be to the official Virginia Reports and, in addition,
may refer to other reports containing such cases.

_ (b) A brief statement of the material proceedings in the lower court, the errors
assigned, and the questions involved in the appeal.
(c) A clear and concise statement of the facts, with references to the pages of
the printed record when there is any possibility that the other side may question the
statement. When the facts are in dispute the brief shall so state.
(d) With respect to each assignment of error relied on, the principles of law, the
argument and the authorities shall be stated in one place and not scattered through
the brief.

(e) The .signature of at least one attorney practicing in this Court, and his address.
§2. Form and Cotitents of Appellee's Brief. The brief for the appellee shall con
tain:

(a) A subject index and table of cifations with cases alphabetically arranged. Cita
tions of Virginia cases must refer to the Virginia Reports and, in addition, may refer
to other reports containing such cases,
(b) A statement of the case and of the points involved, if the appellee disagrees
with the statement of appellant.
(c) A statement of the facts which are necessary to correct or amplify the .state

ment in appellant's brief in so far as it is deemed erroneous or inadequate, with ap
propriate references to the pages of the record.
(d) Argument in support of the position of appellee.
The brief shall be signed by at least one attorney practicing in this Court, giving
his address.

§3. Reply Brief, The reply brief (if any) of the appellant shall contain all the

authorities relied on by him not referred to in his opening brief. In other respects
it shall conform to the requirements for appellee's brief.
§4. Time of Filing. As soon as the estimated cost of printing the record is paid
by the appellant, the clerk shall forthwith proceed to have printed a sufficient number
of copies of the record or the designated parts. Upon receipt of the printed copies
or of the substituted copies allowed in lieu of printed copies under Rule 5:2, the
clerk shall forthwith mark the filing date on each copy and transmit three copies of
the printed record to each counsel of record, or notify each counsel of record of the
filing date of the substituted copies.
(a) The opening brief of the appellant shall be filed in the clerk's office within
twenty-one days after the date the printed copies of the record, or the substituted

copies allowed unaer Rule 5:2, are filed in the clerk's office. The brief of the ap
pellee shall be hied m the clerk's office not less than twenty-one days, and the reply
brief of the appellant not less than two days, before the first day of the session at
which the case is to be heard.

(b) Unless the appellant's brief is filed at least forty-two days before the be
ginning of the next session of the Court, the case, in the absence of stipulation of
counsel, will not be called at that session of the Court; provided, however, that a
criminal case may be called at the next session if the Commonwealth's brief is filed at

least fourteen days prior to the calling of the case, in which event the reply brief for
the appellant shall be filed not later than the day before the case is called. This para
graph does not extend the time allowed,by paragraph (a) above for the filing of the
appellant's brief.

. (c) Counsel for opposing parties may file with the clerk a written stipulation
changing the time for filing briefs in any case; provided, however, that all briefs
must be filed not later than the day before such case is to be heard.
§5. Number of Copies. Twenty-five copies of each brief shall be filed with the

clerk of the Court, and at least three copies mailed or delivered to opposing counsel on
or before the day on which the brief is filed.

§6. Siae and Type. Briefs shall be nine inches in length and six inches in width,
so as to conform in dimensions to the printed record, and shall be printed in type not
less in size, as to height and width, than the type in which the record is printed. The
record number of the case and the names and addresses of counsel submitting the brief
shall be printed on the front cover.

§7. Effect of Noncompliance. If neither party has filed a brief in compliance with
the requirements of this rule, the Court will not hear oral argument. If one party has
but the Other has not filed such a brief, the party in default will not be heard orally.
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In the Supreme Court of Appeals held at the Court-Library
Buildiug in the City of Richmond on Thursday the 9th day of
October, 1952.
ROY ::McCLANAHAN A.KD OTHERS,

Plaintiffs in Error,

a.gainst

CALIFOR~IA SPRA.Y-CHE1IICAL CORPORATION,
Defendant in Error•
.·.-:i/.-.

From the Cir,cutt;:CoUTt ':of
~.

'

y

',',

''

,'

.......

'''..

Albetnarte· County~
',

·:.::"+:..
.....

•

·. . . . . .

. i,J:. ·\.:.

'.:·_ . . . : XI:.

. .. :,.
' ..-.,,0;;.:••.. ' . . . . ,.•.,... ',,,,,.

,:'·

. ... ; ~~:'
,ii.

Upon the petinon-·of Rc>y J\foCianahan, Queenie ill>~· M~
'"1
Clanahan,Oscar T. Detamore arid Bertha D.Detamore a writ
<i0l
of .e1·ror is a~vair,1e~-1h~m to a judgment re9:q~~~-f by0 .,Qjr:~"'
<'.'
cmt Qouir,t;;of 4,)lhem~1'1,~{!CQ,Unty on theJJtJir;;clay of Ma¥, 19ij2J~
i1timaY '6~rtafo motiori f6r jtid'~entP·:tlien therej~ d~p_endfog _·__...!:
wherein--the petitioners wc:u~. pl~intiits .and °California: Spf~Y:{..- •-<

te

ef!;1f.ii~i~t~~~-\

1

Supreme Court of Appeals of Virginia

2

RECORD

•

•

page 2 ~

•

•

NOTICE OF :MOTION.
To:
California Spray-Chemical Corporation
You are notified tliat we shall move the Circuit Court of
Alhenrnrle County, Virginia, for a judgment against yon for
$75.0-l-S.:14 due to us from yon h~· J'enson of the facts.
'
'\Ve are the o,niers of some 2~0 acres in Albemnrlc County,
Virginia, with an <'Xtensiv<' ol'chnrd known as Carters )[ountain Or<'hard. Along with K ,T. )foetcer, who formcl'ly owned
n one-third interest, in 19.J.9 we honght on your rceomniendation your "Tag" fungicide No. :1m. K .T. l\Icctecr mul wife
in ,Jnne, 19.J.9 trnnsferrNl to us a11 tlwir interest in the Cnrters
1\fonntain Orchard, inclndi11g 1111nsccl part of this 8pray ma1.crinl nnd all claims and accounts receivable belonging- to the
orchard.
This Tag was represented a8 containing 10% phenyl mercuric acetate. Phenyl merenric acetate was a new spray for
the control of apple scab whieh is poisonous to man and
}1ighly dangerous to orchards unless properly used. It was
not in 1949 a spray with which apple orcharclists in Virginia
were familiar. All these facts about the newness of use bv
Virginia apple orchards and' the danger to trees if n~t
properly m;ed were or should have been well known to you,
the manufacturer, with extensive research fncilities
page 3 } an~,exp~rt chemists. It,Jh@,f~UJ+9Jl became and was
your dtity to put on your'gallfui cans-cont-aining
"Tag-", the new poisonous and clangerons spray material,
~~cct!~ns for its safe ai~d prop<'r use an~l war~ing of ~he cla1_1ge1!.14>f 1ffipr9per or untimely use. But notw11Jistaitcl1vg Jb,1s
duty yoffnotonly'snppli~Q tl1~ lll!terj11l without warnirig'tbt ++>"'-it must not be applied "later tlfan the first cover spray or 10
I

l
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days following the petal foll whichever comes first" but also
advised its use later, namely l\fay and June, 1949. The printed
directions furnished by you on tlie cans for use '' through
petal fall spray" and to be applied in pre-blossom nnd petal
foll spray application". Both of these directions are misleading. It is not safe or proper to use in the petal spray or
first cover spray. The latest time it is safe or proper to use
"Tag" is not later than the pink spray. The pink spray is
ten to fifteen days earlier than the petal fall and usually
twenty-fi\'e to thirty dnys em·lier than the first cover spray,
so you direct its use by the printed directions supplied by
you at least ten to fifteen days later than it is proper and with
no wnrning against Inter use. The man selling your product
recommended its use still Inter. All those owning nncl working for Cnrters Mountnin Orchard were ignornnt of the danger of using it "Inter thnn the first cover spray 01· ten days
following the petal fnll, whichever comes first" and relied on
the instruction on the enn nnd the advice of the snlcsman to
npply it near the middle or '?\lny and in June, Hl49 to the
apple trees on Carters ?\fountain Orchard.
This "Tag'' spray was applied according to instructions
on the cnn and directions of your distributor aud salesman,
";\fny 11th to 13, 1949. Injury appeared three clayR after use.
Nearly all the leaves c1 ropped from the apple trees in five to
thirty days after application. Practicnlly all the apples
clro11pecl from the sprnyecl trees. So tl1e1·e wns not enough
merchantihle fruit on the sprayed trees to pay expenses, although there was a fine promising lot of yonug fruit on the
trees when the Rpmy wns applied. There was a
page 4 } crop of merclrnntihle fruit on nine apple trees that
·
were not sprayed in 1949, and hacl a larg·er crop in
19;50.
The defoliation of the npple trecR was, so complete thnt few
l>loom buds formed durin~ the growing season of Hl49 to open
in the spring of 1950. Thero were vm·y few apples in 1950 on
the trees sprayed with "Tng·" in 1949, although there was a
erop of quality apples on nine trees not sprayed with "Tag"
in 1.949.
A summmT of the orchnrcl operations for five yearR from
1942 to 1947 ·inclusive, except the crop produced in 19-!6 and
sold in the year ending May 31st, 1947, is hereto attached
marked Exhibit A. This Rhows m·erage net profitR after deprecintion $13,503.12, and before depreciation $15,781.36. The
crop for 1946 aml sold the year ending Mny 31st, 1947 is
omitted because of lrnil damnge of 65% to 85% that year.
There was no hnil damage to the 1949 or 1950 crops.

(\
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The net loss for tl1e year 1949 is shown on lDxhibit B to be
$19,927.29 and for 1950 to be $18,114.81, l!.xhibit U.
Account of Dama.qe from Incorrect Directions for Use of Ta.q

1949 Loss of Avernge net profits
13,503.12
Loss from operation on calendar year 19,927.29
1949 Total Loss . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 33,430.41
13,503.12
1950 Loss of Average net profits
Loss from operation on calendar year 18,114.81
1950 Total Loss ............................... 31,617.93
Estimated damage for 1951 ..................... 10,000.00

Total from Improper Direction for Use of Tag ...$75,048.34

(
\.

l\ine apple trees were not sprayed. Exhibit D shows wlrnt
apples would have been produced in 1949 and 1950 if the trees
sprayed with "Tag" had produced as the nine not sprayed
with "Tag" produced. This shows n loss of 18,656 bushels
in 1949 and 30,113 in 1950 or 48,769 bushels worth on trees
at picking time, $1.10 a bushel or $53,645.90 less on apples for
1949 and 1950. These nine apple trees were less favorably
Iocntecl than those sprayed. The sprayed trees were normally
20% more productive than the nine unsprayed trees. Loss
estimated for 1951 $10,000.00 making total $74,375.08.
page 5

~

Summary of Losses froni Incorrect Directions for
Use of Tag

1949 Loss, 18,656 bushels of Apples @ $1.10
$20,521.60
20% added because sprayed trees normally more
productive than 9 unsprayed
4,104.32

1950 loss, 30,113 bushels of Apples @ $1.10
33,124.30
20% added because sprayed trees normally more
6,624.86
productive than, unsprayed
1951 estimated damage

10,000.00 .

$74,375.08

":'::_.-"\.-.···=/ ...
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·wherefore, we are entitled to recover judgment against
you for the sum of $75,048.34.

ROY l\foCTJANAHAN
QUEENIE D. McCLANAHAN
OSCAR T. DETAMORE
BERTHA D. DETAMORE
By Counsel.
GEORGE GILMER, p. q.
Court Square Building
Charlottesville, Virginia.

•
page 10}
(\
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(on back)
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Filed in the Circuit Court Clerk's Office the 20 day of Jan.,
1951.

•
page 13}

•

•

MOTION TO QUASH OR TO STR,IKE IN .WHOLE
OR IN PART AND IN DEl\lURRER.
Comes now California Spray-Chemical Corporation by its
attorneys and moves the court to quash the Notice of Motion
for Judgment herein filed or to strike out the same, in whole
or in part, for the reasons or either or any of them as hereinafter sot forth:
Califomia Sprny-Chcmical Corporation by its attorneys
comes also and defends the wrong and injury when, etc., and
says that the said Notice of l\fotion for Judgment or said
Motion for Judgment or either of them and the matters therein
· contained, in manner and form as the same are above stated
and set forth, arc not sufficient in law for the said plaintiffs to
have or maintain thei1· nforesaid action thereof against the
. ·said California Spray-Chemical Corporation, and it is not

,

I

•

~.
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bound by Jaw to answer the same. And this it is ready to verify. Wherefore by reason of the insufficiency of the said
Notice of Motion for Judgment or Motion for Judgment in
this behalf, the said defendant prays judgment and that the
said plaintiffs may be barred from having or maintaining the
aforesaid Notice of l\fotion for Judgment or Motion for Judgment against it, etc., and as grounds or reasons therefor, it
assigns the foUowing:
page 14 ~ GROUNDS OF :MOTION TO QUASH OR TO
STRIKE IN ·wHOLE OR IN PART AND OF
DEMURRER.

/

(1) No motion for judgment was filed in the Clerk's Office
upon which notice could issue, and no notice of motion for
judgment could be issued thereon (Rule 3 :3);
(2) ,vimt was filed in the Clerk's Office was not a motion
for judgment as required by the Rules because it is a "Notice
of l\I otion" and so entitled, assuming itself to give notice to
California Spray-Chemical Corporation that a motion wiU be
made in the future;
(3) ·what was filed in the Clerk's Office does not state the
facts in numbered paragraphs (Rule 3 :18d);
(4) ,v1mt was fiJed in the Clerk's Office has attached to it,
which it attempts to make a part thereof, Exhibits A, B, C and
D, composed of argumentative, superfluous and immaterial
matter;
( 5) "That was filed in the Clerk's Office fails to set forth
with any degree of particularity a cause or causes of action
and breach or breaches thereof;
( 6) "Tl1at was filed in the Clerk's Office, in addition to the
irrelevant exhibits thereto attached, states cvidentiary matter
which:
(n) Is inadmissi
and
(b) Is otherwis
irrelevant;

~

on the question of damages involved;

ntirely speculative, argumentative and

R. 1\foClanahan, et al. v. ·California Spray-Chem. Corp.
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Judgment or the "Notice of M:otion" or striking it out in
whole or in part, and that the said plaintiffs be barred f;om
having or maintaining their aforesaid Notice of
page 15 } Motion for Judgment against it.

JOHN L. ABBOT,
JOHNS. BATTLE, JR., p. d.
JOHN S. BATTLE, JR.,
Court Square Building,
Charlottesville, Virginia,
.JOHN L. ABBOT,
309 St11 Street,
Lynchburg, Virginia,
Attorneys for California Spray-Chemical
Corporation.

•

•

(on back)
Filed t11is 10 day of April 1951.
EVA "\V. MAUPIN, Clerk.
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ORDER.
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1951," signed by the Judge of this C'Onrt and which is hereby
made a part of the record herein, it is
ADJUDGED AND ORDERED.

(',
:

!

I

I. That defendant's Motion to Quash, embodied in the
'' Motion to Quash or to Strike in ,vhole or in Pai·t and Demurrer,'' filed on the 10th day of April 1951, be, and it hereby
is, denied ;
page 19 ~ II. That the plaintiff's "i\fotion to Amend" in
the particulars specified in the Notice hereof, filed
on the 12tJ1 day of April 1951, be, and it hereby is, denied;
III. That the defendant's Motion to Strike, embodied in
the '' l\Iotion to Quash or to Strike in ,vhole or in Part and
Demurret·," filed on the 10th day of April, 1951, tho reasons
therefor having becom immaterial, be, and it is, not passed
upon;
IV. That tbe defendant's Demurrer, embodied in the
'' Motion to Quash or to Strike in ,vhole or in Part and Demurrer", filed on the 10th day of April, 1951, be, and it
hereby is, sustained, but with leave to the plaintiffs, if they
he so advised, to file an amended motion for judgment herein
in consonance with the "Opinion of the Court," hercinabove
referred to, within ton days from the entry of this order, to
which the def end ant shall file its pleading by way of defense
within ten days thereafter; and
V. That the Notice of Motion for Judgment, unless the
plaintiffs shall have filed their amended motion for judgment
and complied with the condition thereof within ten days as
provided in paragraph IV. next hereinabove, shall stand
"Dismissed", and be stl'ickcm by the clerk from the docket
at the costs of the plaintiffs.
And to tl1e action of tho court in overruling and denying its
l\Iotion to Quash in paragraph I. he1·einabove and in granting leave in paragraph IV. hereinabove to the plaintiffs to
file an amended motion for judgment herein, the defendant
hy its attorneys objectc<l and excepted (or the reasons sot
forth in paragraphs (1) to (7), inclusive, of the "Grounds of
Motion to Quash or to Strike in ,vi101e 01· in Part and of Demurrer,'' filed on the 10th day of April 1951, hereinabove referred to.
.
And to the action of the court in sustaining the defendant's
demurrer in paragraph IV hereinabove the plaintiffs objected
and excepted.

R. McClanahan, et al. v. California Spray-Chem. Corp.

9

(on back)
Filed this 6 day of July 1951.

EVA W. MAUPIN, Clerk.
page 20 ~
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OPINIO.N OF COURT OF MAY 24, 1951.

In this case the defendant has filed a single paper containing a motion to quash the notice of motion for judgment, a
motion to strike in whole or in part, and a demurrer. Under
Huie 3:18 (j) it is entirely proper that these matters should
be contained in a single paper, but the Rule provides that
they should be separately identified. Seven grounds are set
forth whicb obviously do not apply to both motions and the
demurrer. I think the paper does not comply strictly with the
terms of the Rule and that the grounds of each motion and
of the demurrer should have been related to the particular
request for relief involved. This matter was fairly well clarified on oral argument and it appears that grounds one and
two relate to the motion to quash, ground five relates particularly to the demurrer and grounds three, four, six and seven
relate to the motion to strike.
Considering first the motion to quash, it appears that the
plaintiffs in this case filed in the Clerk's Office a paper giving
the caption of the action nnd addressed to the defendant, beginning ''you arc notified that we shall move the Circuit
Court of Albemarle County of Virginia for a judgment
against you of $75,048.34, due to us from you by reason of
the facts." It concludes "wherefore we are entitled to recover judgment against you for the sum of $75,048.34." The
defendant argues that it is not a "motion for judgment" as
required by Rule 3 :3 and that therefore the issuance by the
clerk of the prescr~bed notice was without authority.
No question with respect to the fact or the manpage 21 } ner of service is raised and it is insisted that the
action is improperly instituted and that any judgment rendered would be void.
.
The procedure adopted by the pluintiffs is undoubtedly irregular. Plaintiffs have moved to correct the irregularity
amendment but if the defendant's position is correct no

.
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amendment, such as is requested by the plaintiffs, will cure the
difficulty.
Un<ler our former notice of motion procedure, familiarity
with which has caused more than one attorney to fall into the
error here involved, the plaintiffs original pleading constituted
both pleading and process. What is the situation under the new
Rules of Procedure f The motion for judgment is designated
as a pleading but under Rule 3 :3 it is also part of the notice
of motion for judgment. I am inclined to hold, however, that
the prescribed form of notice signed by the Clerk is in the
nature of process, summoning the defendant to appear aud
that this process is not void because the plaintiff has used improper phraseology in his initial pleading. The paper which
the plaintiff filed in this case sufficiently advised the defendant and the court that a motion was being mucle, or would be
1,11ade, for judgment against the defendant. If the address
and the first paragraph of the paper bad been entirely omitplaintiffs seek to recover judgment against the defendant. Rule
ted, the Court and the defendant would have known that the
3 :18 ( d) provides that a pleading shall be sufficient if it
clearly informs the opposite party of the true nature of the
claim of defense. In so far as the fact that a motion for
judgment is being made is concerned, the paper is, in my opinion, sufficient. Accordingly the motion to quash will be overruled.
page 22 } The defendant demurs on the ground that a
cause of action is not set forth with '' any degree
of particularity." In the oral argument the objection made
was rather on the basis of uncertainty thun failure to par.:
ticularize. However, the ground of demurrer is in general
terms probably sufficient and 110 objection was made with respect to the manner in which the grounds were stated.
Upon examination of the notice of motion, it appears that
the plaintiffs' case is in the nature of a tort action for damage
to its apple crop 1·esulting from the use of spray; materials
supplied by the defendant. The notice alleges that the mat!!rial contained adsu?stance thigbhly dafng~r.ou~.,to oVr.ch~r~s uno 1rgmm or1 ~ss proper1y use , 1mown o e un am1
.. chardists, and that the defendant
ufacturer, was
familiar with the danger and, · · ·
ert knowledge
~t it was the
. wi respect thereto. The no ·
·: .a··
tie defendant to ,
,. .. . .. g the materia ,.. eclons for its safe
. ~l
1~r11ing of tbe
ai.-iig&tt~1unproper or u '
)is,f" i·:_ ~.. ·:}
Up to this point the inte··. Jlie allegations'is fairly clear_
However, with respect to th~;'. . each of this duty, the JtJlega~
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tions are far from clear. The next sentence of the paper
alleges that the material was supplied without warning that
it must not be applied "later than the first cover spray or 10
days following the petal fall, whichever comes first." Also
ihat defendant advised its use later; namely, :May and June,
1949. The notice of motion next alleges '' The printed directions fumished by you in the cans for use 'through petal fall
spray' and to be applied in pre-blossom and petal fall spray
application'. Both of these directions are misleading. It is
not safe or proper to use in the petal spray ·or first cover
spray. The latest time it is safe or proper to use
page 23 } 'Tug' is not later than the pink spray. · The pink
spray is ten to fifteen days earlier. than the petal
fall and usually twenty-five to thh·ty days earlier than the
first cover spray, so you direct its use by the printed directions supplied by you at least ten to fifteen days later than
it is proper and with no warning against later use.''
\
Counsel for plaintiffs advised in the oral argument that the
quotation contained in the first incomplete sentence above
quoted constituted the directions found on the can. There
are further allegations that a man, (whet11er an agent or not
is not alleged), selling the product recommended that it be
nsed still late1·. It is then alleged that the spray was applied
~ccording to instructions on tlrn can and directions of defendant's distributor and salesman l\Iay 11 to 13, 1949, and that
damage resulted causing a complete crop failure. It does not
appear from the notice of motion whether the application was
made "after the pink spray", "later than the first cover
~pray, or 10 days following the petal fall", or "in preblossom
and petal fall spray application."
.
The quotation contnined in the first statement of breach
of duty by the defendant impliese clearly that if the can had
warned that the substance must not be applied "later than the
first cover spray or 10 days following the petal fall'' it would
have been sufficient. It cannot be determined from the notice
of motion ·whctl1er the time at which the directions on the can
recon;imendcd thn.t e spray be used was ear!icr or la.ter tha~ ... ·
the time refer
above quoted. From mformahon su~:.ij
plied by a spe
· he court room, it appears that the "',:"
directions rec
·
lier time. At a later point in P· ;;- .
·· _suggested that t~~·s
~. .adequate but s f
.· t ,.
·.,.7
king in the oi:. ~: . . ,',).·~· : ·
. 'later than thei:, ·sFcover
'
·~ spray or ten day1i-following: ·, - '.' I fa.11," a clear Jmplication
\ that it-cwould not have been'ditn 81ious 1f used earlier.
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The allegations I have quoted and refer to do not, in my
opinion, set forth a cause of actiou with sufficient clarity, or
particularity. In the oral argument, counsel fo1· plaintiffs took
the position thut the directions on tbe can were deficient in not
containing n proper warning, also that the substance would
have caused <lamagc if used according to the directions, and
also that an agent of defendant had given instructions fo1·
even latei· use. It seems to me that these are properly three
separate counts an<l while it has been held that it is not necessary that causes of action in a notice of motion should be
stated in separate counts (Felvey v. Shaffer, 186 Vu. 419, 42
S. E. 2nd 860) the liberality permitted in our present procedure do(!S not permit a plaintiff to proceed without advising
in his pleading of what his cause of action consists. Separate
counts may not be necessary, but tho failure to plead by way
of separate counts may result in such uncertainty that the
notice of motion is demurrable. Thus in Bowles v. May, 159
Va. 419, it is said:

(',
(

I

"(1) The notice of motion was not skilfully drawn. It contains elements of trespass, assault, slander and the use of insulting words, combined in a recital of events with no attempt
to segregate the allegations constituting the diffe1·ent causes
of action in separate counts. Notwithstanding the liberal construction given to notices of motion under Code, section 6046,.
tho demurrer to the notice should have been sustained and the
plaintiff required to state her cause of action with reasonable
precision. The defendant was unnecessarily handicapped, in
pleading to the notice, in ascertaining the real basis of the
plaintiff's cause of action, and in making preparation for his
defense.''
~

It shoul<l not be necessary that the plaintiffs off er to pro<luce a container before the court or cousult a spectator in order to determine what their pleading
means. In my opinion, the notice of motion is defective in not
alleging the exact relationship of the parties, that is, whether
the plaintiffs bought directly from the defendant; it asserts
inconsistent positions with respect to the character of the
directions which should have been given; it does not clearly
state what <lirections were given; an<l, if the plaintiffs intend
to rely on oral instructions, the duty of defendant with respect
to such instructions and its responsibility therefore should be
clearly alleged.
I am of the opinion that the demurrer should be sustained
for the foregoing reasons, with leave to the plaintiffs to file
an amended motion for judgment within ten days, and that the
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defendant should file its pleading by way of defense to th11
amended motion within ten days after receipt of a copy
thereof.
In view of the foregoing ruling, the objections on which the
motion to strike is based become immaterial. It is proper to
state, however, that the amended notice should, of course, be
arranged iu numbered paragraphs iu accordance with the
provisions of the Rules. ·with respect to the allegations as to
the manner in which the damage is calculated, in my opinion
these are statements of matters of evidence. The defendant
nrgues that evidence on the mutters alleged would not be admissible, and it is not necessary to pass on this point at this
time. The statement by the plaintiffs as to their view of the
measure of damages is, at most, surplusage, although it should
uot have been included iu the pleading Chandler v. B. & 0.,
125 Va. 63).
LYTTLETON 1,VADDELL.
(on back)
Filed this 6 day of July 1951.
EV1'1.

,v. MAUPIN, Clerk.
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AMENDED :MOTION FOR JUDGMENT.
To the Honorable Lyttleton ,vaddcll, Judge of the Circuit
Court of 1\.lbemarle County, Virginia:
The undersigned, Roy McClanahan, Queenie D. McClanahan, Oscar T. Detamore and Bertha D. Detamore hereby
move the Circuit Court of Albemarle County, Virginia, for a
judgment against the California Spray-Chemical Corporation,
a Delaware corporation authorized to do business in the State
of Virginia, hereinafter called the defendant, for the sum of
Seventy-Five Thousand aucl Forty-Eight and 34/100 Dollars
($75,048.34) due and owing to the undersigned by said corporation for this, to-wit:
(1) The undersigned, along with one E. J. Meeteer, were in
1949 the owners of some 230 acres of land in Albemarle
County, Virginia, with an extensive orchard thereon, known
ns Carter's )fountain Orchard. E. J. l\Ieeteer and wife, in
.Tune 1949, transferred to the undersigned all of their interests
in said Carter's :Mountain Orchard, inclucling all claims and

1
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accounts receivable arising, or having arisen, in connection
with or out of the operation of said orchard.
page 27 ~
(2) In April or early l\Iay 1949, the undersigned,
along with said E. J. :Meteer, bought from Valley
Ji1ertilizer and Chemical Company a certain quantity of a preparation manufactured and sold by the defendant, known as
its Tag Fungicide No. 331, hereinafter called Tag. The defendant corporation reprnsented Tug as containing 10%
phenyl mercuric acetate.
(3) Phenyl mercuric acetate was at that time a new spray
for the control of apple scab, which wus highly dangerous to
orchards unless properly used. It had not been used fo Virginia, at least to any extent, prior to 1949 and was a spray
with which apple orclwrdists in Virginia were not familiar.
These facts were well known to the defendant and it was,
therefore, the duty of the defendant to vut on the bottles containing Tag, or otherwise give to the pm·chasers thereof directions for a safe and proper use and warnings of the clanger of
improper or untimely use.
( 4) It is unsafe to use Tag on apple trees in Virginia later
in the spring of the year than the time the trees arc sprayed
for the spray kno:wn as the "Pink Spray", which is the spray
which is applied while the blooms on the apple trees a re still
closed and arc, therefore, pink, this spray being applied before the blooms burst open and become white. It is also unsafe to use Tag at any time when the temperature is high, or
is apt shortly to go to a high level.
(5) Notwithstanding the defendant's duty to warn of tllc
danger of using Tag on apple trees in Virginia after the time
for the application of the" Pink Spray" or during periods of
l1igh temperature the defendant stated on the directions on
the bottles in which Tag was supplied that, "it is for use • • e
through petal fall spray." The petal fall spray is the first
spray that is applied after the bloom is finished
page 28 ~ and the petals of the blossoms have fnllen, being
therefore the first spray tlrnt is applied after tl1e
"Pink Spray". In its directions on said bottles the defendant also said '' use Tag fungicide No. 331 9 * "' in the preblossom and petal fall spray applications" and also "use Tag
fungicide No. 331 ~ * ,;; p1-ior to and including petnl fall." In
no way, either in the writing on the bottles in whicl1 Tag was
sold or in any directions supplied to the undersigned or in
m1y other manner, did the defendant warn of the danger of
using Tag when the temperature was high or was apt shortly
to ~o to a high level.
(6) The undersigned and E. J. Meeteer used the Tag so
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purclrnsed from you in the petal fall spray, as indicated by
your directions, on May 11th. to 13th., 1949, spraying nearly
.all of the apple trees in their Carter's Mountain orchard.
The temperatures on each of said clays were too high to permit Tag to be used safely. The undersigned and E. J. l\Ieeteer
ancl all of the employees of the undersigned and E. J. l\Ieeteer
working in connection with Carter's :Mountain Orchard were
ignorant of the danger of so using Tag and relied on the instructions on the bottles in which Tag was purchased in so
using it.
(7) Injury to tlie apple trees first sprayed began to appear
by the time the spraying of the other trees was concluded.
Nearly alJ of the leaves dropped from the apple trees sprayed
in from five to thirty days after the spraying was finished.
Practically all of the apples dropped from the sprayed trees
within said period or shortly thereafter, so that there was
no commercal crop in the fall, although there was every appearance of the prospect of a good crop wl1en the spray was
applied. The defoliation of the apple trees was so complete
tllat few fruit buds formed during the growing season of 1949
to open in the spring of 1950 and consequently there
page 29 } was again no commercial crop in 1950. In 1951 the
lower limbs of the apple trees are short of apples
while the upper limbs contain an unusually large number of
apples so that the cost of thinning them will be substantially
greater than normal. All of these results were due to the apy,lication of Tag in the spring of 1949. As a result the undersigned suffered losses from such failure of the trees to grow
a commercial cl'Op of apples in tlie years· 1949 and 1950 and
the anticipated loss in 1951 in the sum of Seventy-Five Thousand and Forty-Eight and 34/100 Dollars ($75,048.34), which
amount of damages is, therefore, due and owing to the defendant to the undersigned and no part thereof has been paid.
ROY :McCLANAHAN,
QUEENIE D. i\IcCLANAHAN,
OSCAR T. DETAMORE and
BERTHA D. DETAMORE.
GEORGE GILMER,
Court Square Building,
Charlottesville, Virginia.
Counsel.
THOi\fAS J. MICHIE,
601 East :Market Street,
Charlottesville, Virginia.
Counsel
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(on back)
Filed this 14 day of July 1951.

EVA W. MAUPIN, Clerk.
page 30 ~
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GROUNDS OF DEFENSE

TO
/

AMENDED MOTION FOR JUDGMENT.
Comes now the defendant, California Spray-Chemical Corporation, by its attorneys, and as and for its grounds of defense to the amemled motion for judgment filed herein on the
14th day of July 1951 states the following to-,,it:

I. That no amended motion for judgment can be filed
he1·ein since no action was pending; and this ground of defense and the exceptions preserved in the order of July 6,
1951 are not waived by further answering;
II. The amended motion for judgment states no cause of
action against this defendant in manner and form as the same
is alleged;
· III. The amended motion for judgment fails to properly
allege any duty owed by this defendant to the plaintiffs;
IV. The amended motion for judgment fails to allege any
legal damages incurred by plaintiffs by reason of the breach
by the defendant of any legal duty owed to plaintiffs by defendant;
page 31 } V. That the amended motion for judgment attempts to set forth a new and different cause of
action which, if established, would permit a recovery beyond
that contemplated in the supposed original motion for judgment, in that the amended motion for judgment purports to
nllege a cause of action based on the temperatures during the
time the spray material was used;
VI. That the plaintiffs have not the legal title to the purported cause of action alleged;
VII. Tbe defendant:
.,.,,
,,
.<., ·.-:.1' ~·.
~--· -·<(:(.
,,·
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1. Does not know whether the facts which are alleged in
paragraph (1) of the amended motion for judgment exist;
2. Does not know whether the facts which are alleged in
paragraph (2) of the amended motion for judgment exist,
except that it admits that defendant made such alleged representation which was the fact;
3. Denies the allegations of fact alleged in paragraph (3)
of the amended motion for judgment;
4. Denies the allegations of fact alleged in paragraph (4)
of the amended motion f'or judgment;
5. Admits tbe facts properly alleged in paragraph (5) of
the amended motion for juclb"lncnt but specifically denies that
it was under any duty to warn the plaintiffs of any supposed
danger in using TAG on apple trees in Virginia after the time
for application of the "pink spray" or during periods of high
temperature;
.
6. Docs not know whetber TAG was used by plaintiffs on
l\Iay 11 to iiny 13, 1949; denies that the temperatures on :May
11, 12 or 13 were too high to permit TAG to be used safely;
and does not know whether the other facts properly alleged
in parngraph (6) of the amended motion for judgment exist;
7. Does not know whether the facts properly alleged in
paragraph (7) of the amended motion for judgment exist but
specifically denies that any legal damages are properly alleged.

rmge 32

~

VIII. As a separate defense, defendant alleges
tlmt it is a manufacturing chemist engaged in the
business, among others, of manufacturing, compounding, distributing and selling insecticide and fungicide spray materials for fruit trees and that heretofore it did develop the spray
material commercially known as TAG wbich, in the year 1949,
it placed on the market; that in the development, marketing
nnd distribution of said spmy muterial, it pursued the metbods, applied the tests and promulgated directions as to the use
thereof in strict accordance with the well established practices
and means nnd methods customarily followed and observed
in the industry, and that such directions were reasonably justified and in accordance with the tests made;
IX. As a separate defense, the defendant alleges that it
exercised clue and proper care in developing and testing said
spray material and, before marketing and distributing the
same, placed on each container in which it was sold or distributed all proper warnin,gos, directions, cautions and notices
and that by means thereof each purchaser, and particularly
the plaintiffs, their agents and assignors, were advised of the
''~J

,'c,•"l.•,I
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proper methods and time for its use, insofar as the defendant knew or in the exercise of ordinary care should have
known;
X. As a separate defense, the defendant alleges that on
the label on ea~h of said contuiners in which the said spray
material was distributed, there appeare<l, among other things,
a notice in the words and figures following, to-wit:
NO'l'ICE: The use of this material being subject to con<litions beyond their control, n~ither California Spray-Chemical
Corporation nor tho seller makes any representation or war1·unty, express or implied, with respect to results from such
use, whether or not used in accordance with directions. The
lmyer accepts and uses this material subject to these terms
and shall not hold either California Spray-Chemical Corporation or selle1· liable for the results of anv use of this material.
.Any buyer not accepting the foregoing ·terms is requested to
return to sellet· this container unopened and in
page 33 ~ good condition within five (5) days from elate of
pur~hase. Seller is hereby authorized by California Spray-Chemical Corporation to refund the purchase
vrice. Any buyer who shnll not have returned this container
in such time and manner shall be conclusively presumed to
Jiave accepted all the terms of this notice,
which was known to the plaintiffs, their agents and assignors,
and bv means of wl1ich thev understood that their use of the
said nmterial would be at their sole risk and responsibility;
XI. As a sepnrate defense, the defendant alleges that if
ttny damage resulted to the plaintiffs from the use of said
spray material, it resulted from:

1. The failure of the plnintifl's, their agents and assignors,

to mix or apply the sume in strict accordance with the directions or either or any of them contained on the label on each
of said containers;
2. The plaintiffs', their agents and assignors, applying
such spray material in a way, at a time or under conditions
which they knew, or in the exercise of ordinary care should
Jmve known, would reimlt in or contribute to such damage.

,JOHN L. ABBOT
JOHNS. BATTLE, JR., p. d.
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(on hMk)
Filed this 21 day of July 1951.
EVA W. MAUPIN, Clerk.
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AMENDED MOTION FOR JUDGMENT.
To tlie Honorable Lyttleton ,vaddcll, Judge of the Circuit
Court of Albemarle County, Virginia:
The undersigned, Roy McClanahan, Queenie D. McClanalmn, Oscar T. Detamore nnd Bertha D.- Detamore hereby move
the Circuit Court of Albemarle County, Virginia, for a judgmont agninst the California Spray-Chemical Corporation, a
Delaware corporation autliorized to do business in tho State
of Virginia, hereinafter called the defendant, for tbe sum
of Seventy-Five Thousand Forty-Eight and 34/100 Dollars
($75,048.34) due and owing to the undersigned by said corporation for this, to-wit:

'\

(1) The m1dersigned, along with one E. J. l\lceteer, were in
] 949 the owners of some 230 acres of land in Albemarle
County, ,Virginia, with au extensive 01·chard thereon, known
ns Carter's Mountain Orchard. E. J. l\Ieetcer and wife, in
June 1949, transferred to the undersigned all of their interests in said Carte1·'s Mountain Orchard, including all claims
:md accounts recehrable arising, or having arisen, in connection with or out of the operation of sai<l orchard.
(2) In April or eal'ly l\foy 1949, the undersi1,.-.,1ed along with
said E. J. l\Ieeteer, bought from Valley Fertilizer and Chemical Company a certain quantity of a preparation manufactured and sol<l hy the defendunt, known as its Tag
page 50 «- Fungicide No. 331, hereinafter called Tag. The defendant corporation represented Tag as containing
10% phenyl mercuric acetate.
(3) Phenyl mercuric acetate was at that time a new spray
for the control of apple scab, which was highly dangerous to
orchards unless properly used. It had not been used in Virginia, at least to any extent prior to 1949 and was a spray
with which apple orchardists in Virginia were not familiar.
These facts were well known to the defendant and it was,

/\
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the refore, the duty of tlie defendant to put on the bottles, containing Tag, or otherwise give to the purchasers thereof di rectious for a safe and proper use and warnings of the danger of
improper or untimely use.
( 4) It is unsafe to use Tag on apple trees in Virginia later
in the spring of the year than the time the trees are sprayecl
for the spray known as the "Pink Spray", which is the spray
which is applied while the blooms on the apple trees are still
closed and are, therefore, pink, this spray being applied before the blooms burst open and become white. It is also unsafe to use Tug at any time when the temperature is high, or
is apt shortly to go to a high level or after scab has gotten well
started on the trees.
(5) Notwithstanding the defendant's duty to warn of the
clangor of using Tag on apple trees in Virginia after the time
for the application of the "Pink Spray" or during periods
of high temperature or after scab has gotten well started on
the trees. The defendant stated on the directions on the bottles in which Tag was supplied that," it is for use • • ® through
petal fall sprny." The petal fall spray is the first spray that
is applied after the bloom is finished and the petals of the
blossoms have fallen, being therefore the first spray that is
ap1Jlied after the "Pink Spray". In its directions on said
bottles the defendant also said '' use Tag f ungicicle
page 51 ~ No. 331 ,, " • in the preblossom aucl petal fall spray
applications" and also "use Tag fungicide No.
331 • 8 e prior to and including petal fall." In no way, either
in the writing on the bottles in which Tag was sold or in any
rlirections supplied to the undersigned or in any other mannei·, did the defendant warn of the danger of using Tag when
the temperature was high or was apt shortly to go to a high
level or after scab had gotten well started on the trees.
(6) The undersigned and E. J. l\feeteer used the Tag so
purchased from you in the petal fall spray, as indicated by
vour directions, on May 11th to 18th, 1949, spraying nearlv
of the apple trees in their Carter's Mountain orchard. The
temperatures on each of said days were too high to permit
Tag to be used safely and scab had gotten well started on the
trees. The undersigned and E. J. Meeter and all of the employees of the undersigned and E. J. Meeteer working in connection with Carter's Mountain Orchard were ignorant of
the danger of so using Tag and relied on tho instmctions on
the bottles in which Tag was purchased in so using it.
(7) Injury to the apple trees first sprayed began to appear
by the time the spraying of the other trees was concluded.
Nearly all of the leaves dropped from the apple trees sprayed

all
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in from five to tl1irty days after tlie spraying was finished.
Practically all of the apples dropped from the sprayed trees
within said period or shortly thereafter, so tl1ut there was
no commercial crop in the fall, although there was every appearnnce of the prospect of a good crop when the spray was
applied. The defoliation of the apple trees was so complete
that few fruit buds formed during the growing sMson of 1949
to open in the spring of 1950 and consequently there was
again no conunerciul crop in 1950. In 1951 the lower limbs
of the apple trees are short of apples while the upper limbs
contain an unusually large number of apples so
page 52 ~ that the cost of thinning them will be substantially
grenter than normal. All of these results were due
to the application of Tag in the spring of 1949. As a result
the undersigned suffered losses from failure of the trees to
grow a commercial crop of apples in the years 1949 and 1950
nnd the anticipated loss in 1951 in tbe sum of Seventy-Five
Thousand uncl Forty-Eight and 34/100 Dollars ($75,048.34),
which amount of damages is, therefore, due and owing by the
defcudant to the undersigned and no part thereof has been
paid.

-~
;

ROY 1\foCLANAHAN,
QUEENIE D. :McCLANAHAN,
OSCAR T. DETAl\IOH.E and
BERTHA D. DETAMORE.

By GEORGE GIL1'IER,
Court Square Building,
Charlottesville, Virginia.
Counsel.
By THOM~<\.S .T. l\IICHIE,
601 East Market Street,
Charlottesville, Virginia.
Counsel.
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Filed January 9tll, 1952.
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OPINION.
This cnse now stands on motion to set aside the verdict of
the jury in f nvor of the plaintiffs and to enter judgment for
the defendant.
The liability which the plaintiffs assert is based in essence
on the snle of spray material, known as "Tag", without
proper directions for its use or warning of the dangers from
Hs use. The court has been very liberal in permitting amendments of the motion for judgment. A demurrer to the origi11al motion was sustained, nnd nn nmencled motion was filed
on July 14, 1951. A further amendment was permitted at the
time of trial in January of 1952. ,vhile the essential nature
of the case was not changed by these several amendments, the
position of the plnintiffs has shifted materially during the
course of the amendments.
The original motion charged that the plaintiffs purchased
a spray material for use in their orchard, which was manufact.ured by the defendnnt, and alleges thnt the printed directions on the containers in which the material was sold were
jmproper in that the directions stated that tl1e material could
be used "through petnl-fa1I spray'' and that it could not
safely be used later than the "pink spray". These tenns
were not defined in the original notion, for judgment, but it
appeared from the evidence tl1at in the nonnal program of
spraying an apple crop, the first spray is the dormant spray
applied before spring· growth has started. The "pink spray"
is applied before the blooms have opened and when they show
the pink color. The "petal-fall spray'' is applied when the
majority of the blossom petals have fa Ben. Tl1ereafter the
sprays are designated "cover sprays", and their number depends on conditions.
·
In the motion for judgment as amended and in tl1e brief of
counsel for the plaintiffs, the original position of the plaintiffs is abandoned, and the plaintiffs' case is made to rest on
one gTound of liability. The plaintiffs' position as now assQrted is that the spray material in question, which is intended
·(
to prevent and control n fungus infection known as
page 61 } "scab", will cause defoliation of the trees and
::\\ . \, =,: damage to the crop if it is used "after scab has
gotten·well started on the trees", ancl it is tlle position of the t
plaintiffa that it was the duty of the defendant to warn that.~ .
this was 'the case, ·. ·:
. ,., ·1-,
. :t"~ •.

•

~ ·,r.

"··i

:, .. :., . '.~it'·~,;-..,.
i. ':

-

j;,.<, :\.,'\ . ",;:', ·: ~-~·\:\ ~'.'.

.

:\f :?(~~{~\

'
!

·'~.:2.;jf.·:·

.~-·~~:!:' '..-.

\· :\~;~\ <

'.

R. 1\IcClannhan, et al. v. California Spray-Chem. Corp.

23

The facts on wl1ich liability is predicated are in most respects uncontroverted. The label on the bottle in which tl1e
material was supplied bears directions with respect to the
strength of the solution and states that it should be applied
"in the pre-blossom and petnl-fall spray applications". At
another point on the label it is stated that it is for use "during the early season period from delayed dormant through
petal-fall spray". The label also contains a clause with respect to the effect of t11e material on the skin and e~•es, a warning that it is poison if taken internally, and the following language: "Various restrictions have been placed on the use of
poison on fruit crops where there is a possibility of residue
remaining at harvest. Do not use this product on bearing
apnle frees later tlum petal fall."
There was also introduced in evidence a leaflet whicl1 was
introduced as advertising matter not accompanying the product, which, with respecf;i to the directions for use, was identical with the label. The clause in this leaflet with respect to
sprny residue reads as follows: "Various restrictions have
been plnced on the use of pest control material on fruit products where there is a possibility of residue 1·emaining at
harvest. Do not use this product on apple bearing trees later
than two weeks following petal fall or the first cover spray,
whicl1ever comes first.''
There was some conflict as to when the plaintiffs actually
applied the spray material to their orchard, which has been
resolved by the verdict in favor of the plaintiffs. However,
according to :McClanahan 's own testimony the material was
applied at least two weeks after the petal fall spray. There
was no direct testimony that the plaintiffs were misled by the
terms of the leaflet into applying the spray at a time later
than prescribed by tl1e directions, and no adequate explanation of wby this was done was given by the plaintiffs. The
plaintiffs offer adequate testimony that the application of the
spray material when it was applied did cause the leaves to
drop and caused substantial damage to that yea1· 's crop and
to the next year's crop. There was some suggespage 62 ~ tion of an additional ground of liability based on
the failure to warn a~ainst use of the material
when temperatures are high. This point is not now s-qb- i
stantially urged by the plaintiffs. The reason why the iise
of the material caused damage is not adequately explairitd
in the plaintiffs' case. On behalf of the defendant,. exp~
witnesses testified without contradiction that if the)nn~nal
1' had been used at the time specified by the directions; it ,vould
,!f,., not ha.ve caused damage and that tq~ manner i~ which the
~·~?~.~!~~!~al oper~t~d on the infe~*~l\ ;:~~ i;~~~~ '. _cause that
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foliage to drop from the trees, but if ns~cl at the time directt:!,T~
the essential foliage is not affected because it bas not been
put out at that time.
In the course of the testimony it appeared that sprays other
thnn "Tag" which nre used for the control of fungus may
cause damage to tl1e orchard if not used at the proper time,
and, in generai more caustic sprays are used only in the
earlier portion of tl1e sprny program.
Originally the plaintiffs based their claim of liability upon
both common law principle nnd the Federal and Virginia
statutes covering tbc sale of insecticides. Although the common lnw liability is mentioned in the brief, essentially argument is based upon the language of tho two stntntes which
is identical:· . The Virginia statute, Sections 3-205 through
3-208.47, prohibit the sale of any economic poison, a class to
which the material in question belongs, ,vhich is adulterated
or misbranded; and misbranding includes, among other
things, a fnilure of the label to contain "a warning or caution
statement which may be necessary rmd, if complied with, adequate to prevent injury to living man and other vertebrate
animals, vegetation, and useful inve1icbratc animals." The
lnbel is also required to contain "directions for use which arc
necessary and, if complied with, adequate for the protection
of the public", and in the case of a fungicide, such as here
involved, it is misbranded if "when used as directed or in
accordance with generally recognized safe practice, it shall
be injurious to livfog man or other vel'tcbrate animals or
vegetation to which it is applied."
The defendant contends that the motion for judgment. does
not state a case, and an allegation of insufficiency
page 63 } in law of the motion for judgment, amounting to
a demurrer, was contained in the grounds of defense. The position of the dcfendnnt in this respect was not
sustained, and I sec no reason for changing my opinion as
to the sufficiency of tlie motion for judgment. I shall therefore not discuss the portion of the briefs applicable to that
question.
The essential c1uestion for determination is the refore
whether there is any evidence in the case on which the verdict
for the plaintiffs can be based, and from the general terms
of the briefs, it appears that on this point one narrow issue
is involved-was there a duty on the defenclant to warn users
of its product that if it was· used later than as directed ancl
when scab was "well started in the orchard", it would cause
damage Y And since the statutory obligation seems to me
clearly greater than the common law obligation, the essen-
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tial question is whetl1er the defendant has complied witli the
statute.
It seems clear to me that the defendant's claim that no civil
liability would arise from violation of the statute in question
is unsound. The authorities cited in the brief of counsel for
the plaintiffs clearly announce the principle, which I think is
sound, that members of a class for whose protection a statutot·y duty is created may sue for injuries arising from the
breach of such a dutv.
It is not seriously· argued by counsel for the plaintiffs that
if the material lmd been used in accordance with the directions contained on the bottle, the damage to the plaintiffs
would have ensued. And although on this motion the evidence must be considered substantially as on a demurrer to
the evidence, the defendant is entitled to the necessary inference to be drawn from its uncontradictcd evidence, namely,
thnt if the material lmd been used in accordance with the directions, it would not lmve caused the damage. It appears
therefore that the liability must be, based on a violation of
that portion of the statute which requires a warning or caution statement whieh ~my be necessary to prevent injury to
animals and useful vegetation.
It seems to me that the two sections of the statute must
l,e read together, and their purpose determined from the statute as n whole. The section requiring that adepage 64 ~ quate directions be given seems to me to specify
what is required with respect to the use of the
product for the purpose for which it is designed. The section with respect to warning seems properly to apply not to
a wnrning of whnt may happen if the directions are not fo lowed, but to incidental dangers not connected with the urpose for which the preparation is used. The very nature of
spray materials is in general destructive. The plaintiffs, as
men of experience, knew, or ought to have known, that any
spray material might cause damage if not used in accorclanco
with the directions. The lahel on the bottle clearlv stated
that "Tag" was "for use during the early season period from
delayed <lormant through petal-fall spray". This limitation
with respect to the time of use is stated three times on the
label. I do not find on the label anv such inconsistencv as is
asserted in the brief of ('0Ul1Sel for the plaintiffs. Tiie language is clear, and the plaintiffs could not have been advised
more cleal'ly by adding to the express directions for use a
negative statement, "use as clirected and not otherwise or
damage may ensue.''
If this section with respect to warnhlg is to be construed as
requiring an express prohibition against use other than as

.J
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directed, the absurd result would be reached that where the
proper dilution was stated in the directions, there should also
be a warning, "dangerous if used in greater stt"engths." The
portion of the label entitled "Caution" and the portion warning that it is poisonous seem to me proper applications of the
section with respect to warnings. But a manufacturer should
have the right to assume that if he sells a product and if he
gives proper directions, it will not be used other than as directed, or at least that if it is so used, no liability will be incurred. Counsel for the plaintiffs refer to the interptetation
made by the U. S. Department of Agriculture of regulations
issued pursuant to the federal act. These interpretations
were not introduced in evidence. I find nothing in the regulations or the interpretation which is inconsistent with the
views above expressed. The character of the warnings suggested in the regulations uniformly is such that they apply
not to a failure to use in accordance with the dil'Cctions, but
to dangers which muy occur when the product is used in accordance with the directions. It is true that the
page 65 ~ statute contemplates a warning in addition to the
directions, but this warning seems to be intended
to prevent injury to persons, animals or crops other than
those which are being treated.
l\Iy attention has not been called to any case expressly interpreting the statutesc involved. Alberty v. Federal Trade
Commission, 182 Federal 2nd 36, Bender v. William Gay11or,
etc. 55 N. E. 2nd 94, audMcClaren v. G. S. Robbins and Com11any, 162 S. vV. 2nd 856 seem to me to illustrate the principles
which must be applied. The label, as well as the statute, must
be read as a whole, and if considered as a whole, its terms
are sufficient if obse1·ved, to have p1·evented the injury which
here occurred, I believe the statute is complied with. As to
any danger to the crop or animal on which an economic poison
jg used, Sub-sections D and H of the Virginia Code, Section
3-208. 7 define the duty of the seller, and I think it would be an
unwarranted construction of the law to require that in the
use of economic poison where the seller has complied with
}1is duty expressed under these two sub-sections be should
also be required to insert u negative warning not to use the
product other than in aceordance with the directions. This
is in effect what the plaintiffs urg·e.
Considerable stress is laid on the language of the leaflet
which was introduced in evidence. ,vhether under the terms
of the holding of Kordel v. United States, 335 U. S. 345 the
leaflet in question comes within the terms of the statute is
doubtful but it docs not seem to me that the terms of the
leaflet in any way violate the statute. In it, as well as on the
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label, it is clearly stated that the material is for use prior to
and including petal-fall spray. The language of the caution
equally clearly implies only to the possibility of a poisonous
spruy residue and is not a part of the dfrections for use.
Whether Mr. :UcClanahan relied on the leaflet or the label,
aud be testified expressly that he read the label, the fact remains that if he had followed the directions, rather than using
his own judgment, he would uot, according to the evidence,
have been damaged. :Moreover, the plaintiffs in their motion
for judgment state 'that they relied on the instructions on the
bottle in which ''Tag'' was purchased in using it.
I think it unnecessary to <letermine whether the use of the
preparation contrary to directions admittedly
page 66 } given and rea<l constitutes negligence or assumption of risk, fo1· I think the plaintiffs have failed
to establish a breach of duty on the part of the defendant.
However, I see no great difference between the plaintiffs'
net in using the material later than was directed because, as
they claim, they did not know it would be harmful, than if
they had used it in greater strength than directed, and it
might well be said that use contrary to directions is negligence
ns u matter of law.
I am of the opinion that tbe motion to set aside the verdict
~md enter judgment for the defendant should be sustained.

LYTTELTON "WADDELL.
page 67

~

•

•

•

•

JUDGME~T.
This day came again the parties by their attorneys, and the
court having maturely considered the motion of the defendant
to set aside the verdict of the jury and to enter up judgment
for the defendant, made at a former term of this court,
namely, on the 12th day of January, 1952, upon the return
of the verdict for the plaintiffs, and now being advised of its
judgment of of opinion, for reasons stated in writing in an
opinion signed by the J udgc of this court and lodged with the
Clerk on the 25 day of April, 1952, that tbe motion is well
taken, that the Yerdict in contrary to the evidence and without evidence to support it and tbat it is right and proper to
cuter final judgment for defendant, it is

0
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That the said ver<lict of the jury for the plaintiffs in thii:=
case be, and it hereby is, set asi<le.
Therefore, it is considered by the court that the plaintiffs
take nothing by their motion for judgment and that the defendant recover against the plaintiffs its costs by it about
its defense in this behalf expen<led. To which action of tho
court in refusing to enter judgment for the plainpage 68 r tiffs 011 the jury's verdict and in setting aside the
verdict the plaintiffs by their attorneys objected
and excepted for the reason that the eviclence was sufficient
to sustain the verdict and that the defendant was negligent
in the clirectious for use ancl the warning of danger from use
of its· ~conomic poison supplied to the plaintiffs by the defendants and that such negligence was the proximate cause
of the· plaintiffs' damages.
Au<l the plaintiffs by their attorneys intimating an intention to apply to the Court of Appeals for a writ of error in
this case, on their motion, the operation of the foregoing
judgment is suspen<led for a period of ninety (90) days from
the entry of this order; PROVIDED however, they or someone for them, on or before the 10th day of :May, 1952, enter
into a suspending bond conditioned according to law in the
penalty of $100.00 before the Clerk of this court with surety
to be approved by the Clerk.

•
page 71}

•

•

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
~ W I ;.-V
Notice of appeal in this cause is hereby filed and the following are stated as the Plaintiff's assignments of error:
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(R., p. 338) so that no jury bas ever bad an opportunity to
pass on the theorv of Plaintiffs' case embodied in that instruction and (b) i'f the court had refused to give all of Plaintiffs' instructions with respect to liability under the statutes,
as the court's opinion indicates he sl1ould have, the Plaintiffs
would have presented an instruction based on the Defendant's common law liability and this question has not been but
should be submitted to a jury before final judgment is entered for the Defendant.
ROY McCLANAHAN,
QUEENIE D. McCLANAHAN,
OSCAR T. DETAMORE and
BERTHA D. DETAMORE
By Counsel.

•

•

•

•

•

page 12}

•

•

•

•

•

By Mr. Battle: Your Honor, before we make onr opening
statement we would like to make a motion and feel it would
be proper to do it in the absence of the jury.
Note: (The jury retires from the courtroom.)
By Mr. Abbot: May it please tlie court, the defendant
moves that a verdict be directed on the statement of counsel in
opening his case because it is entirely devoid of showing a
cause of action against this defendant. vVe have pointed that
out with respect to the plcaclings on two occasions.
By the Court: I have asked you to raise that question but
vou haven't.
· By Mr. Abbot: Well, sir, we have raised it.
By the Court: Do you want to argue ity
By Mr. Abbot: I just want to direct the court's attention
to the fact that he bas simply stated to this jury
page 13 } that he is going to prove t1.at he put our product
on his orchard according tc our directions and that
the dri
·· ·eq~nd we are responsible for it. I submit
,to.
' ·.~t states no cause of action in any par-
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By the Court: :Mr. Abbot, have you demurred to the notice
of motion1
By l\Ir. Abbot: Ycs, sir.
By the Court: Do you want to argue the demurrer and
submit authorities on that or do you want it overruled and
go to trial? I have asked you to raise that question and if
there is a defense on the merits in law I would like very much
to save the trouble of having the case tried.
By Mr. Abbot: If you will hear us we would like to argue

H.

By the Court: I am familiar with the general principles of
Jlleadings but the particular issue in this case is whether a
man who furnishes spray products, which are alleged to be
new and comparatively untried through this territory or
vicinity, is under obligation to furnish directions. They allege they fumished directions which were impage 14 ~ proper. I don't know if they were or not, but if
you assume the truth of that fact I would like to
hear some authorities as to whether that constitutes a cause
of action.
By Mr. Abbot: You are taking the view that they have alleged that we have furnished wrong directions which they followed to their injury.
Is that the cause of action you gentlemen base your claim
on?
By }Ir. Gilmer: Our cause of action is based on both the
state and federal codes principally. The code prescribes exactly what you shall do und what you shall not do, and you
violate the provisions of both the state code and the federal
code.
By the Court: Is that alleged in tlie notice of motion 1
By l\Ir. Gilmer: No, sir, the code is not referred to but the
violations are.
By the Court: I don't recall the stntutes have been mentioned heretofore. I have examined the statute nnd I have
been ,·ery curious about it not having been menpage 15 } tioned.
By l\Ir. Gi1mer: I put the statutes on the very
first note I put in t110 case long before I filed the pleadings.
By Mr. Abbot: You mentioned thorn in a letter you wrote
nnd also mentioned them in the argument of the case but you
have failed to make any nllcgation in your motion that any
liability is based on a violation of a stntute on our part and,
of course, we would not submit to going to issue on anything
of that kind at this stage.
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Note: (The court having heard quite lengthy arguments
of counsel, ruled as follows) :
By the Court: The motion is overruled.
By Mr. Abbot: Our motion to dismiss made after Mr. Gilmer 's statement, that is overruled t
By the Court: Yes, sir.
By :i\Ir. Abbot: And docs that contemplate &uy action on
the statement about these statutes l
By the Court: On examination of the motion for judgment
it seems to me it contains allegations sufficient to
})age 16 } bring the case within the terms of the statute. The
statute does not have to be specifically pleaded. I
<lon 't think it makes any difference whether it is the Virginia
statute or the fecleral statute.
By Mr. Abbot: ,ve except to his Honor's ruling for the
mason that the opening statement stated no cause of action.
'\Ve also except to his Honor's ruling in permitting the statutes
to be brought in. It is improper because there arc no allegations in the pleaclings which fairly indicate any violation of
those particular statutes, the statutes referred to being U. S.
C. 7, title 135 et seq., and Virginia Code, Title 3, 198 et seq.
page 17 }

ROY :McCLANAHAN,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.

By l\fr. Gilmer:

•

•

•

•

•

•

page 21}

•

•

Q. Now, during the years you have had something to do
with that orchard how have you controlled scab?
A.
e controlled the scab with mor or less the regular
spray program tliat is recommended for controli,ng scab in
this section-that is, by sulfur sprays, either liquid lime-sulfur, use that in pedal form, or flotation, or any other dry wettable sulfur will control it.

,v
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page 22

/

~-

~

Q. How did that control the scab for you 7 Did
you find the sulfur sprays adequate or inadequate 1
A. We found it adequate.
Q. Have you ever lost a crop on account of scablf
A. No, sir.
Q. How was scab in 1949 compared with scab m other
yearsf
A. It wasn't excessive.
Q. Have you had the same amount other yearsY
A. "'\Ve have had the same amount other years and we have
l1ad the same amount in other orchards.
Q. So scab could have been controlled that year you think
with lime and sulfud
A. W'e controlled it in other orchards and I think we could
have controlled it in this orchard.
Q. Now, who first introduced this Tag?
A. The first information I had on this Tag was in my office
on either one or two occasions, and that was early in the season, probably February or March. Mr. ·wallace Majure, and
was another man or two with him, visited me in my office and
brought me pamphlets and gave me information on tl1e Tag
spray for the control or eradication of scab, and left pamphlets with me.
Q. ·what was bis connection, if any, with the California
Spray-Chemical Corporation Y
page 23 ~ A. He was their agent or salesman or advertising
man.
Q. I hand you here a pamphlet marked by the Judge "Exhibit referred to in order of January 9, 1952" and ask you if
that is one of the type of circulars he handed you 7
A. Yes, sir, this is the type of pamphlet that was shown me
at that time.
Q. Will you file that as Exhibit No. H
A. Yes, sir.
Q. Did he tell you anything about the merits of this as compared with lime and sulfur for control of scab 7
A. Yes. It was more effective in controlling and eradicating scab than lime-sulfur or other sulfurs,
Q. "\Yas it any cheaper?
A. Ko, indeed, it wasn't any cheaper. It was more expensive.
Q. Then your purpose in using this was not to use something more economical but something more effective than the
lime and sulfur!
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A. My purpose in using auy spray is not to consider tho
expense too much but to use the most effective spray you can
apply and it is more economical in the long run.
Q. Now, what kind of apple prospect did you have in tho
spring of 1949, starting back at the bloom¥
A. I thiuk we had equally as good a prospect in the spring
of 1949 as we had had in any previous year.
page 24 ~ Q. How did your prospect remain up to May
11th? Was it good or did it get worse'l
A. Up to :May llth1
Q. Yes, sir.
A. Our foliage looked good and the apples looked good.
There was no scab showing on any of the fruit. You could
on the bottom layers of the limb, where you could reach up
or see about the height of your head, you could find scattering
scab spores or sheet scab on the leaves.
Q. Was it any more than you had other years1
A. ·we have had that much scab in other years with no
serious damage.
Q. ,vhen did you buy this Tag and who did you buy it from Y
A. "•e bought it on May 10th.
Q. And who did you buy it from 1
.A. Purchased it from the Valley Fertilizer and Chemical
Company and l\f r. "William Holtzman, be and Roger Foreacro
were in my orchard at the time, and recommended this material for me to get. It might have been the 9th they were in
there and sent it over late on the 10th because we started
s raying it the morning of the 11th.

. By Mr. Abbot:
Q. May I ask what connection l\Ir. Holtzman ]ms with tho
,Valley 1!1 ertilizer and Chemical Company T
page 25 ~ .A. Mr. Holtzman is a sales representative for
the Valley Fertilizer and Chemical Company.
Q. And were the Valley Fertilizer and Chemical Company
distributor for the California Spray-Chemical Corporation l
A. I suppose they were because that is where the material
came from.
By }fr. Gilmer:
Q. And they were working this area in Virginia selling it?
A. Yes, sir.
Q. Up to that time had you had any special warning from
Mr. Holtzman or anyone else about the use of this other than
what is on the bottle?
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A. I had no warning at all. All the information I had was
from the pamphlet they gave me and telling me the merits of
ihc material.
Q. How was this spray mixed 1 "What strength did you use 1
A. One-half pint per 100 gallons of water.
Q. Now, you used up there in mixing your spray what size
tankl
A. \Ve use 500-gallon tanks.
Q. Tell us how you measured that liquid and put it in your
500-gallon tanks and how you mixed it f
page 26 } A. "\Ve operate what they cnll a supply tank.
This material is mixed in this 500-gallon supply
tank at the source of water and is delivered in this supply
tank, our mixtm·e, to our spraying machines in the orchard.
Jn this way it saves all of the spraying machines from coming
back to the place and filling up, and one supply tank can keep
two or three spray machines supplied with the materinls that
they are spraying with. This supply tank consists of a 500gallon tank with a pump on it which is reversible to deliver
into the tank or throw a valve and deliver out into the spray
machines. The pump has a motor on it to operate that and it
}1as a force system agitator which goes through the bottom
of the tank and this material circulates through the pump
lmck into the tank which keeps your materials in suspension in
the water. After that is delivered into the spray machines
most all of our spray machines has a mechanical agitator with
the paddle and shaft going through it that turns all the time,
and we use a hose to spray with, individual guns.
Q. By using this supply tank you can keep your spray guns
and those spraying machines running almost continually,
can't you?
A. Yes, sir.
Q. And keep your crew working?
A. Yes, sir.
page 27 } Q. Did you bay.~ any trouble with that spray
material mixingjyith the watcd Did you sec any
tendency to settle out or a1&1J1ing like that?
A. No, sir. In fact, tha~jyuldn't be detected because it is
practically the color of the~~ater and if you put a half-pint
into 100 gallons of water yo~youldn 't know it was in there.
Q. What did you. do. abou.tfcleaning your supply tank before you started usmg it 7 \
.:11..
A. "\Ve always wash our tanks before and after using anyf!material. We wash them out, rinse them.
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Q. If you don't wash tbcm out after using materials what
can happen to some of tbese materials?
A. Well, if you don't wash the tank and go from a dormant
into a cover spray, or something like that, you naturally get
injury.
Q. ·when you start washing one of tbose tanks l1ow do you
~mpty it and how much would be left in there that you aren't
able to get out Y
A. Pumps it all out. Tbere is a plug underneath the tank
you take out and you wash it all out.
Q. " 7 hen you get done tbere would be a pint left 7
A. No, sir.
Q. How much water do you use to wash the tanks out?
A. I would say probably 200 or 300 gallons of water.
Q. How long do you agitate it in the tank?
page 28 } A. We usually use the hose to wash them out
witl1 also. I mean run water through tl1e pump
and back through there and wash them out, use the l1ose pressure to wash them out with.
Q. How about the spray outfit, what do you do about washing thoset
A. We wasb those tbe same way.

•
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Q. Now, when you were spraying witl1 this material was it
bard to tell whether a tree was fully covered or not?
A. It was harder to tell whe~her the tree was fully covered
with this material than most any other material that you
might spray with because all other materials have enough
actual material in there to show µp on the leaves. This was
more or less like spraying with wa\_er,. After it dried a little it
dicln 't show any spray.
. , f"
Q. As soon as it dried you co~Jjtn 't look at a tree and tell
if it was sprayed or not 1
it'$'
A. After it dried you couldn 7t;j'.
Q. And if you skipped a bra~;n, or something it would be
iid.Hlrd 01' easy to tell you had skipp1ed it?
·I A. It would be hard to tell. . ···
J't
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Q. ,vith most of tbe sprays I believe that the 1·esidue of
lead or arsenic or something is left on there that colors tho
lenves for a period 1
A. Yes, sir.
Q. How long would that coloration stay on the leaves 'l
A. Stays on there until the rain washes it off or until it
grows out and spreads. It stays on there sometime.
Q. I believe this is the bottle that you brought
page 30 ~ me sometime back. Is that one of the bottles of
Tag that you bought from the Valley Chemical
and Fertilizer Co~ripany l
A. That is tlie quantity we liad left over after spraying.
,ve bad that much left over and I had that brought down to
my office and kept it there until I gave it to you.
Q. And this is the label that came on it?
A. Yes, sir, that is the label that came on it.
Q. Did you have any statement other than what is on that
label and what is in that little pamphlet I showed you just
now to wnrn you about the <lunger of using this material Y
A. No, sir.
Q. Have you gotten any oral instructions anywhere warning you of the danger of use 7
A. No, sir.
Q. From your own knowledge or past experience had you
learned anything about the danger of using this compound,
this Tag1
A. Before I used it?
Q. Before you used in in '49f
A. No, sir. That was the first time it was ever offered
for sale to me.
Q. Had you ever lieard of any Virginia orchardist using it
before '491
A. Not any Virginia orchardist.
page 31 ~ Q. \Vhile we are on that-you attend orchardists conventions 7
A. Ycs, sir.
Q. Do you subscribe to Virginia Polyteclmic Institute 's apple bulletin 1
A. Yes, sir.
Q. Do yon get what literature you can on the growing ancl
marketing of apples¥
A. I try to get all the helpful information I can on growing
,
and selling apples.
Q. Do you do any visiting of orchards to get information f
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A. Yes, sir.
Q. How many years have you been keeping these practices
np of going around getting information and getting bulletins Y
A. ,veil, ever since I started in the apple business. I would
say for at least 20 or 21 years.
Q. Now, you began spraying with this Tag I believe on May
11th. " 7hen did you complete your spray program Y
A. Sometime on May 13th in the afternoon.
Q. " 7hen did you first notice any injury on your trees 7
A. On the 14th I was called and asked to come up to the
orchard.
Q. ·when you ~ot there what condition did you find 7
· A.
en, the leaves had begun to roll up. Some
page 32 ~ of them rolled up round as a pencil-like you roll
a leaf up around a pencil, and looked kind of brown,
more or less a dry nature.
Q. ,vas that situation throughout your orchard or just in
the section sprayed on the 11th 7
A. It was all over the orchard and even poison oak or poison ivy that grows under the trees, that was burnt and that
was-curling up too-the Virginia creeper.
Q. Did you notice any difference on the 14th between the
trees you sprayed on the 11th nnd those on the 12th and 13th Y
A. Oh, all of the orclmrd the leaves hnd curled up on all of
them but the first block we sprayed there didn't show quite
ns bad ns the others.
Q. "\Vhy do you think that didn't show up quite as badly?
Did you spray that exactly the same as the others Y
A. On this first block I had about sixty pounds of flotation
paste sulfur in the mixture.
Q. And where you added the sulfur the injury you say was
not as severe?
A. The injury was not as severe. In fact, when l\Ir. Holtzman was up there we discussed about sulfur and I asked about
sulfur going in. He said it would not be as effective with the
sulfur as it would without. I said to him, "Well,
page 33 } I would like to try a little with the sulfur."
Q. Did the leaves straighten up and regain color,
or what happened?
A. No, tl1ey didn't.
Q. What happened.
A. The leaves within the next eigl1t or ten days began drop·ping off, also the fruit.
Q. ,vhat effort did you make to revive your orchard 7

,v
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A. Well, on the 16th we went right back on the 16th and
applied another application of New-green, which is a liquid
nitrnte, to try to stimulate those leaves and sec if that would
correct the damage we had gotten on them.
Q. How much does that liquid nitrate cost a ton 1
A. It then sold nt about $180.00 a ton.
Q. 'What docs ordinary nitrogen fertilizer sell for a ton Y
A. Around forty or fifty dollars.
Q. Is this a pretty expensive fertilizer?
A. Yes, sir.
Q. How often do you go over an orchard with that Newgreen?
A. ·we npplied it one time and after that it wasn't much
nse of doing anything more to it except to just take care of
the orcharcfbecause so many leaves were coming off.
Q. Wasn't enough leaves left on it to spray?
A. No, sir.
Q. What per cent of the leaves would you say
page 34 ~ dropped Y
A. In tl1e places w11ere we did not use the sulfur
in the material I would say about 85 to 90% of the leaves
came off.
Q. And where you used the sulfur what per cent came offf
A. Probably 60 to 70%,
Q. \Vero t]ie ones that stayed on the tree injured or not?
A. Well, the ones that stayed on the trees didn't look like
normal leaves, and most of the leaves that were left on there
were in the top of the trees where probably the material
wasn't applied as heavy as down lower on the tree.
Q. It is a little bit hard to get spray up in the top?
A. That is true.
Q. And if there are any driplcts they fall on the leaves below?
A. Yes, sir, the lower leaves are the ones that would catch
all the drip.
Q. Now, what effect did this have on tl1c growth of your
fruit that spring?
A. Well, the fruit did not grow very much after that.
Q. You put this on about May 11th to 13th.
page 35 ~ When did the fruit start growing after thaU
A. ·well, it grew some along but very slow
growth. Wasu 't enough leaves on the trees to produce the
apples. It takes leaves to produce apples.
Q. Did they mature and color normally in the fall Y
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A. No, sir.
Q. How big• would you say the apples g·ot in tho fall?
A. ·well, practically none of them were larger than two and
a quarter inches.
Q. Is it profitable to pick and pack that size fruiU
A. No, sir.
Q. Does it cost more to pick and pack it than you c~n sell
it fort
A. If the fruit doesn't average a certain size it is just of
no commercial value. It has got to average sixty to seventy
por cent of two and one-half inches, up, to have very much
commercial value unless it is a year when apples are very
scarce.
Q.
ere those apples big enough to have any commerciql
value on the tree¥
A. In the year 1949 we did pick or salvage about 4,500
bushels off of the whole orchard.
Q. ere you able to get out of those enough to cover the
cost of picking and packing 1
A. No, sir. 1\fost of tl1ese apples we did pick
page 36 } came right out of tho tops of the trees where there
was enough foliage around tl1e apples to produce
them.
Q. ·when are the blooms for 1950 formed in the tree T
A. The buds for the next year f
Q. Yes, sir.
A. It depends on the season. They might be formed May
15th to June 15th, or may be formed :May 1st to .June 1st, depending on the advance of the season and the growing
weather.
Q. Then if you can't find buds by June 15th you know there
will be no crop the next year?
A. If there are no buds on the trees there is no place for
the fruit to set.
Q. I mean after June 15th no more buds arc formed¥
A. They only form one time during the year.
Q. That is what I want to get at because some of these people arc not as familiar with orchards as you arc. If they are
not formed by June 15th they will be none formed until the
following year?
A. That is riglit.
Q. Which means no succeeding crop if the buds are not
formed by June 15th 7
A. That is right.

"r
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Q. How about the buds formed for 195UY
A. There were pmctically no buds formed on these trees
sprayed with Tag.
page 37 ~ Q. Did you spray every apple free in the orchard
or were a few that were missed 7
A. There were nine trees that were not sprayed.
Q. ,vhy were those nine omitted 7
A. These nine trees were between two orchards, two peac11
orchards. These eight winesaps were on tl1e side of the road
between two peach orchards and separate from the rest of
the apple orchard, and one delicious tree which is partly over
a house, and they did not spray that tree.
Q. How did· the scab prior to the spraying with this Tag
compm·e on .those trees with the scab on the rest of the orchard?
A. I don't think there was any difference. There was as
much on the nine trees, or more, than there would have been
out in the regular portion of the orchard.
Q. Why would you say there would be more on those nine
than on the rest of the orchard 1
A.
ell, there is more incentive for scab to form around
wet places than it is where it is dryer and these trees were
around close to these buildings and there is naturally more
dampness around there than away from the buildings.
Q. Scab is a wind blown trouble, isn't it, or how does it get
around?
A. Vv ell, the spores burst and they tend to rise from the
ground.
page 38 ~ Q. They are so small and light they can float in
t11e air, you mean 7
A. Yes, sir.
Q. Wlmt sort of crop in 1949 did you have on those nine
trees CJ
A. We had a good crop.
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page 40}

Q. Wlmt was the approximate cost of clearing the land and
setting out those young trees 7

By Mr. Abbot: I don't like to interrupt but I don't know

R. McClanahan, et at v. California Spray-Chem. Corp. 41
Roy lllcClanalian.
what that has got. to do wit)l what is involved here, the cost
to them in 1948 of cl~aning• up land and planting. trees.
By :Mr. Giltner: The. statement of1 eamings. £or 1948 was
an undorstnfemont bpcause these trees and all were planted1
By Mr. Ahbot: I wm1t to interpm;o an objection to any
evidence with respeqt to thp earnings_ for the. year 1948 as being entirely irrelevm1t as.~ measure of damages applicable
in this case.
·
By tlle Com:t: All rig·ltt., gentlemen of the jury,
page ~1 ~ retire to you~,:- room, pl()ase.
Note: (The jury retires from the courtroom.}
By Mr. Abbot: If yom: Honor please, with the original
pleadings filed in this case l\fr. Gihner filed: several exhibits.
and. nmde a nnmbec of ~negations with respect to the damage
tb~\t he alleged-or rather, that the plnintiff alleged resulted·
fro_m the application of this. spraying material. On a motion
directed to the pleadings l think we took the position that
that not OJ~ly had no place in the pleadings but was also inadmissible as to any measure of damages applicable. Now,
the basis of that is thhi: These gentlemen a_re proceeding on
the theory that if yo11 dmnage the bud, or prevent f1:om for.m:iJ:ig the bud which will pJ'oduce the. bloom and: th.e apples next
year, if you damage that today you are damaging a crop.
Now ,ye want to resi.st that and think that it i$ entirely wrong;
tha~ if there is 1,lny damage here it is damage to real estate
and tl1e me~sure of d.amag-c in t}:iis case, if thel,'e is any, is.
si~ply th.e value o! th~s orchm·d infested with scab on the 11th
day o~ M~y and: the market v~lue on the 14th of May, or after
tl;le thing occurred, and tho evidence about wlmt
page. 42 ~ went before that and what c~me after it with respect to these particular things. are entirely inadmissible.
Now, in a<ldition to the th~ngs that I have po,i.nted out already, the method Hi.at he p~1:s\l.ed in his original calculations,
and which I assm,ne he is p1·opos.ing t0. pursu.e now, have t\~o
or three fatal vices in them.
'By tlw Court:. Suppose we clispo,sc of the pr.~mm~ questi0.n first ~nd I w.o.uld like to hear from couns.e\ for the plain-.
tiff witl1 respect to w.hcthcr this case is pro,perly 0110 for damages ~o renl estate or clmnnges to crops.
By :Mr. Gilmer: We look at it as damage to business. Operating an orchard is a business and the courts have repeatedly held. that d~mage to a new businl?ss cnn 't be proved

, ,I
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because there is no basis to establish the loss, but if you have
an established business and, can show you made less this year
than other years then you can inquire into the cause that reduced it. That is the usual measure. I thougl1t it was extremely harsh in the case of a new man but in regard to µn
established business that seems to be the law. It
page 43 ~ seems that the jury is entitled to all the light they
can get on bow much harm was done, and the difference between what was earned in other years, and taking
enough years to form a fair average, and what was earned
fo these years, would be the most accurate basis you could
get. The other basis we are relying on is the number of
npples raised on these trees, these nine trees, and what we
would have gotten if there hud been an equnl crop on the rest
of the trees in the orchard.
·
By the Court: This case is not analagous to a case where
a house burned down. That is permanent damage. It is not
claimed in this case there was any permanent damage to real
estate but only temporary damage to the trees.
By l\lr. Gilmer: This is like padlocking a merchant's store
for two yenrs. It migI1t be worth as much with the padlock
on it but if 110 couldn't operate it I1e would lose any profits
lie might make. "\Ve are looking at it as damage to crops.
.
By the Court: :Mr. Abbot, what is your idea about damage to crops?
page 44~ By l\£r. Abbot: The only Virginia case in Virginia I am familiar with is in, I believe, possibly
one· hundred fifty-some Virginia where the crop was bulbs
that were destroyed. I know of no Virginia case that deals
with damage to a growing· crop other than that and, as a matter of fact, the cases in Virginia have mostly dealt with damage to growing trees and I think, in some instances, fruit
trees, and in those cases the damages bas been destruction
and the value of the trees was the applicable thing.
I believe, if your Honor please, that there is an annotation
in a volume of A. L. R., citation of which I don't remember
1·igbt this minute, but in that case the general rule is stated
substantially in tl~e language of the. obj.ei·.
· 1.1s ! I.iave made.
I have some references to a few of tb· _\V1rgima cases but
I think, if your Honor please, in this c~ what these gentlemen will accomplish by introclnctiq:p. o(~at evidence is to introd~cc a lot of evidence which ·:isfb~ed on speculation. In
· · .. · the first instance, it will he1profit and loss. In the
page 45 ~ second instance, the average that he has taken over
fom1er years, and left out some years .'wh~re he
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has had hail damages, and tl1e damage doesn't depend,· as I
understand it, on what happened afterwards, it is measured
as of the fone of tl1e injury, and what happens later has got
no bearing on it. It is the difference in market value as of
that particular time and it gets a little more arduous when
you consider tl1e 1951 crop. Now, that isn't even a growing
crop when this thing occurred, as I understand it-and my
understanding is very limited about matters of that kind; that
is, buds incipient at the time this spray was applied and were
not developed because the leaves weren't there. Now, to call
that a growing crop, to be able to estimate its value as of that
time, it is just a little too remote to be considered, and the
only safe thing, as I sec it, to avoid all speculation, as these
calculations which obviously have been made to arrive at
these things based on things we think are entirely irrelevant,
is to apply, I think, the general rule, and that is the damage
to a producing fruit tree is its market value before and after
the damage. It is damage to realty.
ould that same thing be true
page 46 ~ By the Court:
of a field of wheat 1
By l\Ir. Abbot: I should say that a field of wl1eat until it
is matured is a part of the real estate-that is, if it is in the
same ownership. I think if a tenant had it and he had planted
the crop and was a lessee tllere would be a difference in that
case, but where you own the property and you own what is
growing I think it is real estate and should be treated as real
estate, at least until a stage is reached in the nature of things
where tlie c1·op is such as you can regard it as personal property.
Bv :Mr. Michie: I have here the latest statement of the Virginia courts on the subject. It is not concerned with a growing crop but witll the interruption of an estnblished business.
This wns DuPont's case in 191 Virginin. The DuPont Company had a contract with Universal :Molders Products Companv in Bristol. Universal, I believe was making radio cabi11ets and they claimed that the DuPont product was no good
mid resulted. in an interruption of tlleir business.
page 47 } The co,reviewed the law and said the distinction wli1° existed between the interruption of an
established busines' ~
.. d4 a new business is recognized. Wh.ere
the brench of a contr~~. ca'!).ses interruption in n business with
nn established earnfog.ica1'.acit~ evidence to show p,riqr;.}(n~
subsequent records of.Jth~':busmess has ~een. h~ld. ~dm1ss1ble, but )v)iere a new ousmess or ente:rpr1se 1s mvolved the
rule is.~~d! applicable in that such a business. is a venture de-
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pending on. too many other continge1ici~s. to furnish a. safe.,
guard in the measure of damages.
The use oil this spmy material resulted, in the interruption
of our cswblished bu~iness which had gone on for-nJa,1y yeal'S
before and: for several years since and· we :(eel we come
squarely under that rule.
By Mr. Abbot: If your Honor pfoase, this isn,'t an action
for damage t.p 1a business, it's an action for damages to these
fruit h'ees:in:this oi:chard as a re.sult of the application of that
spray. If any such, claim as this is made it w:oulcl be special
damages wl1ich· I updcrstand have. to be specially, plea~led and
l would obje<:t to the introdµctfon of ev.i<lence in
page, 48, f that r:espect.
· By the Court: 1\:[r. Abbot, I am going to over1·ule your objection, certainly with. respect to the questio~
asked. I tbink ev.idence of prio-r crops ancl wlu~t was made
on them certainly have, to· be taken into: consideration, net
profits rather than gross. valu~ o( the crop. I overrule your
obj~tion.
By Mr. Abbot: I would like to. save the point for the reasons that have been poiJ1ted out in our discussion and which
will be treated as a statement of my exceptions an.d I don't
want to keep on interrupting.
Bv the Court: It is undci:stood you object to aU evidence
witli respect to profits in p1:io( mid f~ture ye~rs: on_ the
grounds· which you have already stated.
By· :Mu. Abbot: As. not being applicable to the proper meas,.
use. of damages. Now, that is as. far as your pi:eset;1t 1mlh1g
goes, I believe.
·
By the Court: ·with respect to the question asked. I ~verrule tl1e ~bjection on the ground that in any particular year
special circumstances may be shown as. affectiI;Lg·
page 49 ~ profits in that year:, if th~re are special circumstances.
Note: (The jury retuins into the courtroom.)
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page 55 }

By Mr. Gitchell. These next pictures were taken on ~pril
29, 1950.
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page 56

~

By

l\[r.

Gilmer:

Q. :Mr. :McClanahan, didn't we have some showing those nine trees that fall 'l

A. No, sir.

page 75
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By the Court: That will be marked ''Plaintiff's Exhibit
No. 47" and I will not admit the portion of it that comes down
below '' total loss''.
By Mr. Abbot: We want to save tl1e point for the reason
that these arc calculations which Mr. McClanahan has made
and they include evidence about the peach crop and profits
and loss and is a matter which is entirely speculative; in addition it includes a matter which occurred this year, long
after 1949 when the damage in this case should have been
measured; it is remote, speculative and not pertinent to any
proper measure of damages in this case.

•
page 77
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Q. I hand you here an account marked "Exhibit No. 47"
and ask you if the first column of figures represents your
profits for the years ending on the dates given on the lefthand sideY
A. Yes, sir.
Q. And those profits are sl1own by your books 7
A. That is right.
Q. Now, the average there when you divide by six comes
to $15,332.41 7
A. That is correct.
Q. Now, I see no figures there for the year ending May 31,
1948. ·why was that omitted 1
A. That year was omitted because we had a very severe
hail storm that year and damaged the fruit to the extent of
sixty-five to eighty-five per cent total loss and I felt like that
this year we had about the same damage or more. It wasn't
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comparable to these other six years.
Q. Did you have nny hail to effect the '49 or '50 crops T
A. No, sir, didn't have any hail in the orchard those two
years.
Q. So couldn't hnve been anything t11ere to compare tliem?
A. No, sir.
page 78 ~ Q. The year ending '50 and '51 you show a Joss
of $6,014.00 for the one and $20,000.00 for the two.
Is that correct!
A. That is correct.
Q. Now, on the left-hand column you have got profit. "What
does that represent?
A. That represents the net profits from operation of the
orchard.
Q. The next <lohunn is Management. vVho got that?
A. I was paid a management fee, monthly wages or salary.
Q. Then I notice over here "Brokerage".
A, That is the fee I charged for selling tile fruit.
Q. Tben when the total is put in there the total includes
net profits, management you got and brokerage you got?
A. That is right.
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page 83 ~

W. L. HOTJTZMAN,

having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.

By J\fr. Michie:
Q. What is your occupation?
A. I am a salesman for the Valley Fertilizer and Chemica1
Company at l\It. Jackson, Virginia.
Q. Did you in the spring of 1949 sell some spray material
known as Tag No. 831 to the Cnrter Mountain Orchard which
is owned by Mr. McClanahan and others 'I
A. Yes, sir.
Q. From whom had you purchased t1iis matel'ial 1
A. This material came from California Spraypage 84 ~ Chemical Corporation.
Q. And you purchased it from them 1
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A. Yes.
Q. ,vhere did it come from, do you know¥
A. No, sir, I couldn't say definitely whether it came from
Elizabeth, New Jersey-I imagine it came from Elizabeth,
New Jersey.
Q. Shipped to you from somewhere out of the State f
A. Yes, sir.
CROSS EXAl\fINATION.

By Mr. Abbot:
Q. Mr. Holtzman, what date was that Tag sold 1
A. I couldn't tell you.
Q. Do you recall the circumstances in making t11is sale to
Mr. :i\IcCJanahan 1
A. No, sir, I do not. I don't know what yon mean.
Q. You sold it to him, did you not?
A. Yes, sir.
Q. 'Where were yon when you did it?
A. In his orchard, I think.
Q. ,v1iat day was that?
A. I coulcln 't tell. Wliat I mean, it has been so long I don't
recall tlrn date of tho sale.
Q. But you were in his orchard at the time that he ordered
the Tag from you?
A. I think that is right.
page 85 ~ Q. Was there anybody else there with you?
A. Yes, sir.
Q. Who was it?
A. Mr. Foreacre.
Q. Had you made any recommendations to Mr. McCianahan about Tagf
A. No, sir, I am not a technical man, only a salesman.
Q. Did you advise him to apply it to those trees at that
time?
A. No, sir.
Q. What prompted Mr. McClanahan to order this Tag
A. I don't tltink I could answer that.
Q. ·what is your best recollection of wl1at occurred in his
orchard 7 ,Vbo was present, Mr. Holtzman¥
A. l\fr. ]\foClnnahan and Mr. Foreacre.
Q. And wliat was the purpose of the gathering?
A. ·wen, I think that we called on l\fr. 1\foClanahan-at
least I called on Mr. :McClanahan at various times. We sell
him his materials.
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Q. And M:r. Foreacre is a representative of the DuPont
Company, is he not f
A. Tlmt is right.
Q. And DuPont manufactures and sells certain sprays, do
they not?
A. Yes, sir.
page 86 ~ Q. And you represent DuPont the same way
that you represent California Spray-Chemical
Corporation Y . '.
A. That is right.
Q. And you went with 1\Ir. Foreacre, the DuPont representative, to Mr. l\foClanahan's orchard a day or two before this
Tag was shipped to him 1
A. That is right.
Q. ~ow, will you tell these jurors as nearly as you can recall what occurred there, what Mr. l\foClanahan said 7
A. "' ell, the only thing I recall is that Mr. l\foClanahan
bought some Tag due to scab conditions in his orchard.
Q. What was the scab condition in his orchard?
A. I couldn't tell you. I wouldn't want to make a statement.
Q. Did anybody there make a statement in :Wfr. :McClanahan 's presence? Did you hear Mr. Forcacre say what condition the trees were inf
A. I don't recall it.
Q. ·wen, who recommended that he put Tag on his trees to
remedy the scab condition f
A. As I recall, l\fr. l\foClanahan gave me the order that
day-I think that he did, but I wouldn't say that Mr. Foreacre definitely made a recommendation. He could have. I
don't know.
Q. But so far as you were concerned you made
page 87 ~ no representation to him about the results he could
get with Tag and made no recommendation to him
to use Tag?
A. No, sir.
Q. And if any such was made it came from somebody else,
not you?
A. That is right.
Q. But you are not prepared to say that yon didn't hear
Mr. Foreacre say something to the effect ''You have got to do
something'' t
By Mr. Gilmer: Hold on. I think timt is going too far.
He can ask what l\fr. Foreacre bad to say.

"
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By Mr. Abbot:
Q. I nm talking nhout in Ur. McClnnalrnn 's presence.
A. I don't recall. It has been so long I don't recall.
Q. Diel you give l\Ir. McClanahan any literature about Tag
at that timer
A. I don't recall that.
Q. At any time7
A. I imagine I have, yes, sir.
Q. Before this occmrecl Y
A.. I imagine I did-no, I won't say definitely. I don't
know. I woolcln't know.
Q. So the only connection you had with it was that you
were selling Tap; for the Valley Fertilizer and
page 88 ~ Chemical Company and were tlrnre making a visit
with l\fr. Foreacre, a representative of another
spray company which you represent, and on that occasion
~Ir. l\fcCJnnahan ordered the Tng from you and you sent the
Tag to him?
A. Yes. I think lie ordered it that day.
The ,vitncss stands aside.
Note: (A paper writing marked "Exhibit No. 48" is
handed counsel for the defendnnt and the jury retires to the
jury room.)
By Mr. Abbot: Our objection to this is very much in line
with tl1c objection we Imel to the other evidence. He has taken
here these nine trees nncl says on the Delicious tree for 1949
be gatI1ered ten bushel!;. That tree wasn't sprayed with Tag.
He snys on tl1e eigl1t Winesap trees he gatl1erecl nine and n
half bushels eacI1 in 1949. Then he multiplies 1,876 "Winesap
trees 25 to 35 years old by 91/2 bushels and arrives at a figure
of 17,822 bushels. Tl1cn I1e Ims 69 trees of' Grimes and 72
trees of Yorks whicl1 he estimates nt 10 bnsl1els and 12 bushels
respectively ancl comes up witl1 a total of 23,226 bushels or
apples. Now tllat is an estimate, we submit, which is based
on an as<iumption. It is too speculative and repage 89 } mote to be submitted to tTte jury. That is the first
thing about it.
By Ute Court: I will sustain tT1c objection. It seems to be
argumentative.
By Mr. Gilmer: Cnn''t yon multiply these out?'
By the Court: You can multiply them all you want to and
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argue tlien:i .b.ut it is not proper to go to the ju,ry as an exl1ibit.
By M~·. Gi,Jmc'r: Tl~e jury ca!1't carry it all thcid1eads.
,BY the Cq~rt: He can testify to those facts and say_ "I
estimate· it to be so ni11cll", and he has a right _to _estimate
what tlie price would be. This is just a memorandum to pi1t
that in written form which probably is not sfri~tly admissible.
By Mr. Abbot: 1\ly objectiondoes~'t go to the fact it is in
a memorandum, it goes to the evidence itself. The same obje~tion would, ?btain to the i:ndivic1nal cju:estions. a~ked the
,vitness; that they are purely speculative and remote and have
nothing to clo withpage 90 } .
the Court: l rule th~t the. ,,,itness has a
... , . , . rigJ1t to estii:r:i.nte w11at his proclucti~:n ."•?•~1<1 be /?r
tl1ose 1years and lrnve them h!1Fmd on the per tree procluchon.
ha s
rigl~t to, esfiinat_e ,vhat the value of the ~rop WC>U~d
11~. That is subject to_ cl_echictions for expenses, but if yqur
ob'jection is not to the rne1110ral!dum I see no reason ,,,Jiy the
memorandum shou]cln 't be aclnuttecl.
By Mr. Abhot: ,ve hnve no objection to t11e thing being
presented in tllis form. It is just _tl1e in11erent ,vice of it, in
our opinion, tlrnt prompts the ob'jection a11d it wouicl not be
my inclination, to preserve any exception to the admission of
the memorandum because it is a memoranaum ..
By the Court: AH rigllt, I ovei'ruJe your obJectfon.
By Mr. Abbot: ,ve save the point for the reasons stated.

in
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Note: (The· jfrry returns into the courtrooui.)

Roy 1'icC1ariahnn, resumes
9i } By ]\[r. Gqmer:
.

Note:
page

.

No. 48;'.

tl1e stand.

Q. I hand von 1wre a paper marfrea '' Exl1ibit
Will yo'u intrbducc that?

A. Yes, sir.
By the Cqurt: .GenflemeJJ of the jury, "When you came

bnck from the jliry room tim~ before last w.hen Mr. Mc-

Clanahan was examined with respect to a _statement in his
}inncls at that time and stated some fig111·e there of average
pi·ofits. The court has ruled that tl1e statement. ,vhich he had
inc]udecl items t~rnt did not correctly reflect the profits so
you will, disr~gp_rd what he said at tliat time_ with regard to
the average profits for those years. Figures llascd on tl1e
court's ruling will be presented at some future time.

R. McClanaliaii, et al.
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By i\Ir. l\fichic: I don~t s11ppds:c it is riebcssiicy f us to
ex~ept_ to yoU:1· tuling dt this time as
did so ,\rhen the jury
,vas out
By the Court: Ob no.

,ve·

Bt~1i~

tliere

?~~m;:Jr 1949' in_ tne·. Oartc1~'s M<jttn~nin orchard
were how many ~e~icious trees· not sprnyed 1
.A; One.
Ilngc 92 } Q. Ho'W lilany busb:cis· of apples did you get
,
from tl111t tree 1
. . .
A. in the ,;ear 1949 ,~·e harvested ten bushels f i-om this tree.
niitny Winesaps wefo
sprayed f
A. Eight.
Q. How mnny,Jn1shels.. per. tr~~- d~cl, you get?
A. Averaged 9.1/2 biisliels pet tree.
Q. Ho,v milnt:Wincs'np .t~~ci ?icl,yo1;1 li,t1_\f~ .i~ rbu~ ,o:fchard 1
A. There were 1,876 Wmesnps oy count at that time.
Q. And they were about the same age as these eight or were
they you~ge~· or ol_dcrt. . . .
A. They ,vei·e compa'.rable fr'e·es to the ones we didn't
spray.
. ., . . .. .. .
.".
Q. And if nothing had gone wrong "•ith the 1,876 trees
would you have expected them to produce just about like those
eightf
A. I would.
Q. Any reason to anticipate they wouid produce more or
less 1
. . .
.
. .
1\.. 'NI? rc~St?Il}9 thi:nk. t11cy ·'"?uld ~rodp~e l~s.s,. _hut tµ~y
could h_ave. produced ipore bccaus~. tliese eight, or nrne trees.
were outlying trees outside of the olchard a.nd the same thing
as any o'tber crop applies, the outside row never
page 93 ~ p1:oduccs as muchal? the ones in the midclle of any
crop, but you lurve to hav;e. nn ~mtsid~ row..
Q~ No,r, ,if you~· others had pro~µced the same how many
bushels of ,vinesaps would you have had f
A. 17,822 busl1els.
.
Q. And you had how many Dcliciotis apple trees?
A. 385 trees.
Q. Any reason .to. anticipate tlley ,vould have more or less
than the one Delicious tree that ,vas not sprayed Y
A. No, sir.
Q. And at that rate how many bushels of Delicious apples
would you have had f
A. 3,850 bushels.

g·. ri?,v
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~
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Q. How many Grimes and Yorks did you have!
A. We had 69 trees of Grimes and 72 trees of Yorks.
Q. How many would you estimate the Yorks would have
produced'/
A. I Iiave those estimated at 12 busl1els per tree. The York
is a very I1eavy producer and on the average they_ would produce more than 12 bushels per tree. v.re have picked off of
some trees as many as 50 or 60 bushels.
Q. Is the Grimes about like tl1e Delicious in producing?
A. Grimes, on the average, will pick a little- bit heavier crop
than a Delicious.
page 94 f Q. What do you estimate would ltave been tlleminimum number oi bushels of apples you could
nave gotten off of tliose sprayed trees if they hadn't been
sprayed?
A. 23,226 bushels, according to these figures.
Q. How many bushels did you actually get that year?
A. That year we actually picked 4,.572 bushels-.
By l\f r. Abbot:Q. That figure does not confol'm with what is on the exhibit.
A. 4,570 is the correct number~
By l\Ir. Gilmer:Q. How many of tllose were marketabfof
A. 3,029 busl1els were packed
Q. And wlmt about tlie otnersr
A. 1,450 were shipped to processors.
Q. At tlie time when tl1e 1949 crop was read"y to be picked
what would have been a fair price f'or apples like your Delicious and Winesaps produced in tI1e orchard 011 tlie trees!
By 1\fr~ Abbot: Your Honor, we make tile same objection~
Bv the Court: Overrufed.
Mr~ Abbot~ We save the point for the- reasons: stated.

By

page 95

~

By Mr. Gilmer:Q. Answer the question.
A. I think a conservative market value· for the 1949 e;rop
would have been $1.10 net on the trees on good fruit.
Q. You know of" sales that year at that price 'l
By :Mr. Abbot: We object to that.
By the Court: Overruled.
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By l\Ir. Abbot: We note an exception.

'.

I

By l\Cr. Gilmer:
Q. You may answer the question.
A. I know of sales at much better price than tliat.
Q. That is on the tree before picking?
A. Yes, sir.
Q. So to get them for $1.10 a bushel the buyer pays all the
cost of picking and packing?
A. That is right.
Q. In 1950 how many apples did you pick from your Delicious tree 1
A. Picked a total of 236 bushels off of these nine unsprayed
trees. On the balance of the orchard there wasn't enough
fruit on the trees to justify picking them.
Q. Now, if the 1,876 Winesaps produeecl in 1950 at the same
rate that the eight produced how many would have
page 96 ~ been produced f
A. We estimate that they would have produced
30,349 bushels.
Q. Is that the "\Vinesnps or all the apples?
A. The total of all varieties.
Q. How many Winesaps1
A. Our ,vinesnps would have produced 23,574 bushels.
Q. And the 385 Delicious, if they had produced like the one
tree, that would have been ]1ow much 7
A. 5,005 bushels.
Q. And what <lid you estimate the 69 Grimes would have
produced?
A. 690 bushels.
Q. How did you happen to put those lighter than nny other
apple?
A. These are trees about in the orcliarcl for pollenizers nnd
some of these trees are probably a little bit smaller than some
of the avernge other trees in the orchard.
Q. You put the 72 Yorks at how much per treei
A. At 15 bushels.
Q. ,vhat do you estimate the totnl crop would have been 1
A. 30,349 bushels.
Q. And you actually harvested how manyf
A. 236 bushels.
pa(J'c
97
~
Q.
Now, what was tlle crop worth on the trees
0
before they were picked or packed in 19507
A. In 1950 we estimnted they would have beeu worth on the
tree $1.10, the same as in 1949. '
\

.. .;~

'·>~
I
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Q. You know of sales around that price?

By l\Ir. Abbot: Your Honor, my objection goes to this
whole line of testimony.
By the Court: I understand your exception is to the whole
line of testimony.

By :Mr. Gilmer:
Q. You know of other sales around tlmt figure in 19501
A. Yes, sir. I think I can produce sales that would be comparable to tllese figures.
Q. Now then, when you multiply out your losses on that
basisBy the Court: "re huvcn 't gone into the question of expenses yet.
By l\Cr. Gilmer: He was going to sell them on tho tree before he picked them.

Q. If you lrncl this crop and made the crop in 1949 rmd sold
them on the t recs before picking would you have
had any more expenAe than you did 1
A. No more additional expense.
Q. And would the same thing apply to 19501
A. Yes, sir.

page 98

~

By the Court: I don't want to interrupt you hut I feel like
you are going a liUle far afield. Didn't l\Ir. l\fcClanaban cut
clown the operation?
By l\fr. Gilmer: He didn't plant any new trees, or in t11ree
years he said he planted 300 trees. In fact, be put some Newg-reen spray on them.
Bv the Court: Go into detail on that before you ask about
profit and loss.
Bv l\Ir. Gilmer:
·Q. If you ]1ad made n crop in 1949 and sold it on the tree
what further expense would you lrnve been at than you were
at-I mean expense reflected in your books as they arc kept
now?
A. I think it would have been vcrv little difference in expenses in '49.
·
Q. Would it have been up or down f
A. Might have been up a small amount.
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Q. What spray did you put on after :May 11th wlien you
put the Tag on 1
page 99 ~ A. ·we put on two more sprays after May 11th,
probably three.
Q. Ancl you did put on a spray of nitrates after that didn't
you?
.A. That is correct.
Q. Would you have put on that spray of nitrates if you had
had a crop 1
A. No, we would not have applied the Newgreen nitrate
spray because we had fertilized the orchard.
Q. Did the N cwgreen spray cost you more tlmn the spray
you used to make the crop! Yon said you would have put
on an extra spray you didn't apply because you didn't have
a crop in '49. I am asking you if t11e spray you put on cost
more or less than tlle one you didn't put on.
A. That spray we put on after we applied tllis spray on
1\lay 11th was a more expensive spray than we would have
npplicd if we hadn't applied the spray on :May 11 tli.
Q. So you could put three normal sprnys on cheaper than
the three you did apply?
A. Probably so.
Q. Now then, when you get to 19:.iO, what additional expem;c would you have had if you had a crop and sold them - ~
on tlie trees 1
A. W c would have applied some insecticide sprays on this
orchard that we did not apply in its present state.
Q. How much would that l1ave cost you appagc 100 ~ proxinmtely7
A. Possibly two or three thousand dollars additional.
Q. And would tho f ertilizcr program lrnvc been the same 1
A. Our fertilizer program would have been the same. The
additional cost would have been a matter of the material. The
applying it wouldn't cost any more because we were putting
on other sprays anyway, fungicide sprays.
Q. So if you had a crop in 1950 it would lrnve cost you probably two or three thousand dollars more than it did 1
A. Probably so.
Q. I am offering- this paper marked Exhibit 48 in evidence.
That calculation sl1ows what yon have said except it doesn't
show the extra cost of the Newgreen in 1949 which you had
to put on on account of having sprayed with this Tag, and
doesn't show the saving of some two thousand dollars in 1950

r
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you would lmve put on if you had had a crop in that yearf
A. That is correct.
Q. Otherwise that is correct?
A. Yes, sir.
By the Court :
Q. I understood you to say, l\[r. 1'foClanal1an, you would
have put on probably more cover sprays in 1949 than you
actually did.
A. Probably one more cover spray.
page 101
~·

~

By :nrr. Gilmer: But wouldn't you have put on
the Nugrcen which cost more than the cover

spray.

Q. I believe you sny your estimate on those nine trees is
probably low because they were outlying trees in the outer
row and they are not as productive as the inner rows.
By the Court: Don't go over the same thing again. He has
testified fully to that.
/

By Mr. Gilmer:
Q. Is the pollinization as good on the outside1
By the Court: He has testified to that, I think, very fully.
Don't take up time repeating things.
CROSS EXAMINATION.
By Mr. Abbot:
Q. Mr. McClanahan, I beli~ve in your spray program for
1949 on March 15th you apphed the dormant spray and the
materials used in this spray consisted of two quarts of Krcnite and three gallons of Oil Emulsion per 100 gallons. Quantity in gallons of solution for this spray was 28,900 gallons.
ls that correct?
A. That is correct. I don't remember the exact quantities
,
but that sounds right.
Q. The quantity in solution for this spray was
page 102 ~ 28,900 gallons 1
A. Tlmt sounds about right.
Q. On April 10th the pink spray was applied. That was
six quarts of lime-sulphur, thirty-two degrees Baume, per
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100 gallons. The quantity in gallons of solution for this spray
was 32,200 gallons.
A. Thut sounds correct. "\Ve always keep records of each
tank we put out in order to figure the sprays next year.
Q. Now, on April 28th state what spray you put on and
what it was composed of.
A. On April 28th was the time we applied the petal fall
spray. This consisted of twelve pounds of flotation paste
sulphur, three pounds of arsenate lead, four pounds of hyuratcd lime and two pounds of DDT (Deenate).
Q. There was no Tag in that spray 1
A. No, sir.
Q. Diel you say how many gallons the whole thing came to 'I
A. 34,600 gallons.
,,.0
1
Q. Now, when was the next spray applied Y
A. The next spray \vas on May 11th.
Q. You began it on .May 11th?
A. That is right, began on May 11th.
Q. And when was it concluded Y
A. It took us something over two and a lialf days.
Q. From the 11th to the 13th, wasn't itf
page 103 ~ A. Yes, sir. It took part of the 13th.
Q. And thut is designated as a "Special First
Cover Spray"t
~
A. It was a special first spray coming in after the Caylex
Spray. It wasn't the first cover spray.
Q. I say rou designated it as "Special First Cover Spray".
A. That 1s correct.
Q. Ancl what was applied in that spray 7
A. It was Tag Fungicide No. 331.
Q. In what proportions T
A. One-half pint per 100 gallons.
Q. And the entire quantity in solution 1
A. 37,400 gallons.
Q. Now, on :May 16th you applied what is designated as the
"First Cover Spray" consisting of these materials per 100
gallons: One quart Rothane, two pounds DDT ((Deenate),
five pounds Nugreen, eight pounds Flotation Paste Sulphur,
three-quarters of a pound of Fei'matc and three ounces of B
1956. What is that B 1956?
A. That is a spteacler.
Q. And the entire quantity of that spray was 42,600 gallons?
A. That is correct.
Q. And on l\Iay 28th you applied the second cover spray.
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Now, I suppose the l\Iny 16th spray took you several days to do it, did it not?
A. Took us about three to four clays for tliat
~pray. Each spray takes a little longer than the previous
one.
· Q. Why is that f
A. There are more leaves and takes more to cover the trees.
. Q. And on May 2Stll you put on the second cover spray
which was composed of these ingredients, per 100 gallons:
Two pounds of DDT (Dcenate), one pound of Fcrmate and
three ounces of B 1956.
·
A. Yes, sir.
Q. "Deenate", is that a trade name? ,vho makes it?
· A. Yes, it is a trade name. I don't know who makes it. It
is DDT.
Q. And the quantity in solution for this spray was 44,200
gallons!
A. Correct.
Q. Now, that is the spray program applied in 1949?
A. Yes, in 1949.
Q. I believe you omitted stating anything about this flota1ion paste sulphur used in the :May 11th to 13th spray.
· A. We added that into a portion of the spray when we first
started spraying-eight pounds.
Q. Nos, that is a scab protectant, isn't it, not an eradicator!
A. I don't think you can eradicate scab.
page 105 ~ Q. Didn't Tag eradicate iU
A. Yes, sir, but it eradicated everything else.
Q. But it eradicated the scab.
A. Wasn't anything left to see where the scab was. It
eradicated everything.
Q. But in the knowledge of the trade that sulphur is a
portectant rather than a killer of what is there. Isn't it? It
protects the foliage against fu·rther infection but it doesn't do
nnything to what is already there.
A. It protects and controls.
Q. You would not ag1·ee with me tl1at the wettable sulphurs
arc protectors as distinguished from eradicants T
.
A. Lime-sulphur is not caustic and you can use that up until fairly late in your spray and it protects and prevents.
Q. As I understood you, a little while ago you said that is
what you bad always successfully controlled scab with even
when conditions were as bad as they were at the time Tag was
applied. Isn't that true?
page 104
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A. The condition wasn't so bad wben tbe Tag was applied.
"\Ve did have some scab on the lower limbs of the trees.
Q. You mean that you have applied lime-sulphur at as late
.
a period as May 13th in your spray program to
page 106 ~ foliage which was as badly infested with scab as
your foliage was at that time and gotten.no sim-:
ilar results 1
A. Absolutely, not only lime-sulphur but a milder sulphur.
Q. I am not talking about the milder sulphur. I am talking
about lime-sulphur which is a caustic spray, isn't it-it burns 1
A. If you put lime-sulphur on when the humidity or the
drying conditions are proper then you won't get any injury
from it. If you put it on when the atmosphere is so that it
doesn't dry quickly then you will get some damage.
Q. That is because of its burning effect, isn't it, Mr. McClanahan 1 You arc chemist enough to know.
A. I am not a chemist, never studied chemistry much. The
only thing I have studied is the growing of apples.
Q. But the effect of lime-sulphur and Tag on scab is the
same, it burns it out.
A. I don't know anything about Tag except that experienc~
that I had.

•

•

•
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page 107}

•

Q. Mr. McClanahan, will you refer to your records and tell
me what net price you realized for the bushels of apples you
lmrvested on the nine trees in 1949 which were not sprayed
with Tag1
A. I can furnish those prices.
Q. Have you got your records here7
A. I don't have it itemized per bushel.
Q. You have estimated the damage to your orchard for the
years 1949 and 1950 on the yield of nine particular trees
which in 1949 you got some apples from.
page 108 ~ A. That is true.
Q. Now I want to know what was the cost to
you of producing those particular bushels of apples and what
you actually sold them for.
. A .. Well, the cost of pr°.~ucing those apples which grew on:
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those nine trees I wouldn't know what it cost me because we
didn't keep those frees separated from the other trees in the
orchard because up to the time this happened we didn't know
we were going to have any trouble with any of them and was
no cause to keep any of that expense separated, so I couldn't
give you the amount of actual cost per bushel 011 those trees.
Q. ·well, assuming that you had not put Tag 011 this orchard, you go from that point to saying how many apples you
would have gotten. Now, you don't know what condition
those apples would have been in if you hadn't applied Tag to
the trees.
A. All the records that I would have to establish how the
other apples would have been in the nine trees which I did
not apply Tag to in the same orchard and same location.
Q. The point I am making is that Tag not only affects the
scab but it affects the fruit if the scab is not eradicated by the
~rag which you applied. The thousands of bushels of apples
which you are estimating would have been fairly well destroyed with scab, would they not, if you had not applied the
Tagf
page 109 ~ A. \Vo can control s~ab. ,vc can protect the
fruit that is on the tree and prevent the scab from
transferring from the leuf to the apple. The scab usually
forms first on the leaf, then goes over to the apple. If we keep
the apple well protected with sulphur the scab will not transfer
over to the fruit.
Q. Yes, but that is another contingency. That scab does
affect the fruit, does it noU
A. It does if the fruit is not protected from the scab forming on the fruit.
Q. And if you had done nothing in that orchard-that is,
on the dav that vou and l\Ir. Fol'oacrc and Mr. Holtzman went
there and saw the condition-if you had turned your back on
that orchard then, not only would you not have had a merchantable crop of apples for 1949 but you wouldn't have had
one for 1950, would you!
A. I wouldn't have operated that way.
Q. I know yon wouldn't but I am just asking you the question. That is a fact, isn't it!
A. ,vhat I would have done if I hndn 't been advised then,
and prior to that time, to use Tag I would have used a sulphur
spray.
Q. ,:vho advised you to use Tag?
A. Mr. ,vallace :Majure recommended it to me a month or
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two before I used it and left pnmpl1lets for me to
read and on May 10th Mr. Holtzman, with Mr.
Foreacre, was in my orchard and he advised me-Q. W'J10 advised you 1
A. Mr. Holtzman, with Mr. Foreacre.
Q. Now I want to know exactly what happened. Did Mr.
Holtzman, who preceded you on the witness stand, advise you
to use Tag on the occasion that he and Mr. Foreacre were in
your orchard a few days prior to May 11th?
A. He advised me in this way to use Tag; that there was
someone who had used some of it on an orchard and gotten
mighty good results.
Q. Did he mention that a Mr. ·whistler had used it, or a
name something like tbat'l
A. Probablv that is the fellow.
Q. But he didn't tell you he advised you to use Tag on that
orchard, did hot
A. How is that?
Q. He did not advise you to use Tag on that orchard or
recommend it to you Y
A. He did.
Q. In what words 1
A. He advised me to use it and that he would get it over to
me immediately, and I think it either came in a pickup truck
or by car that evening or early the next morning on the 11th.
Q. I believe, l\fr. :McClanahan, you bought some
page 111 ~ "Purity" agriculture spray.
A. That is right, but I didn't use it. We went
from this orchard to Covesville at my orchard and we found
in a place or two in this orchard that it had scabs on the leaves
under the same condition. I think I used some few gallons,
I forget how many gallons-anyway, I used Purity's at Covesville and I didn't get any bad results, but I used sulphur also
with the Pnritv's.
Q. Did Mr. Foreacre and :Mr. Holtzman go to Covesville
with you to the orchard there 1
A. Yes, they went to the orchard the same evening· with mo.
Q. l\Ir. Foreacre 's company doesn't sell either Purity's or
Tag, does it 7
A. I don't think so.
Q. Those are sprays whose hase is mercury, are they not?
A. I am not able to tell. That is what I understand. I
haven't analyzed them myself and wouldn't know how to
analyze them.
page 110
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Q. "~hy did you get Tag for tbis orcbard and Purity's for
the other orchard?
A. w·ell, for the simple reason I wanted to try out both,
they recommended them so highly.
Q. In other words, you were just trying both out 'I
A. Yes.
page 112 ~ Q. 'Who recommended the order so highly to
yout
A. Kendall Rand of Higgs and Young-in fact, Purity's
lms been used down in Lynchburg, I think, for some years.
Q. Doesn't Mr. Holtzman sell Purity's as well as he does
Tag?
A. I don't know. This is the only time I ever tried either
of the materials.
Q. You know what company puts out Purity's?
A. No, I don't.
Q. You don't know whether Mr. Holtzman represents both
companies?
A. I don't think so.
Q. Now, what was the condition of seab on those trees at
the time you were in the orchard with Mr. Forcacre and l\fr.
Holtzman'I
A. The trees looked to be in good condition, in excellent
condition. They did show some small amount of scab around
over the bottom parts of the trees, the leaves on the bottom
parts of the trees, but not excessive.
Q. Sheet scab was observable under the limbs near the
ground'I
A. The lower limbs.
Q. In other words, if you stood under your tree you could
observe with the naked eye the scab spots on the
page 113 ~ leaves. That is right, is it not?
A. You would have to pull off the leaves and
examine them.
. Q. But you could do it witl1 the eye?
A. You could do it with the eye or with a magnifying glass
eitl1er.

page 115
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Q. On April 10th you did apply a spray, which was a pink
spray?
A. That is right.
Q. Now, that was lune-sulphur, was it noU
A. Thnt is right.
Q. Now, what transipred in your orchard to make that necessary?
A. Well, the weather began to warm up and the buds began
to grow and when the buds begin to grow and burst open and
show a little pink to the bloom then that is the time to put the
pink spray on them when the pink begins to show up good.
Q. And that was done on that occasion?
A. That is right.
Q. You had a condition prior to that time of rain and temperature that was conducive to the scab infection, had you
noU
JJage 116 } A. Prior to the time we put on the pink spray?
Q. Yes, sir.
A. No. That was just the ordinary method of putting on
the sprays when the buds were putting out, got in the proper
state to be sprayed.
Q. And before that time there was nothing necessary to
control scab and I believe lhne-sulphur controls other things
than scab, does it not?
A. Lime-sulphur is primarily a scab spray, one of the best.
Q. Scale too, isn't it?
A. You have to put it on full strength, 12 to 14 gallons per
hundred, to kill any scale, and it is not too effective at that.
Q. What does it do besides that¥
A. Lime-sulphur is primarily a scab spray.

•
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page 126}

•

Q. Did you lmve any scab in 1949 on the trees that you did
not spray with this Tag that affected the fruiU
A. We had some scab on the leaves that you could see but
we prevented it from spreading to the fruit-wasn't any scab
on the fruit.
Q. By the application of normal sprays you confined the
scab to the leaves and it didn't get on the fruit?
A. That is correct.
Q. Have you any reason to think you could not have con-
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fined the scab to the leaves on the rest of the orchard f
A. I think we could have.
Q. You made some mention of a pink spray. Do all orchardists around in this area put on a pink spray T
page 127 } A. Yes, sir. That is a very important spray to
put on for scab, your pink spray.
Q. Is it a curative spray or a preventative spray f
A Mostly preventative and it will kill the scab spores on the
ground.
Q. Is it used in all well-managed orchards in this area 7
A. Some..q~m 't use lime-sulphur but all use a pink spray.
Q. Now, on those nine trees did you have any scab at picking time!
A. No, sir, I would say practically free from scab.
Q. Did this Tag have any affect on poison ivy and Virginia
creeper growin~ under your trees¥
A. Yes, it burnt the poison ivy and any otlier tender vegetation undemeath the trees and those, I wouldn't think, lrnd
scab on them.
e

•

•

•

page 130}

•

/

•

•

Q. I am banding you Exhibit 49 and ask you if that is a
statement of your earnings for the years shown there without any management fees or charges for brokerage?
A. Yes, sir.
By 'Mr. Abbot: vYe are objecting to this on the grounds
already stated.
By the Court: Overruled.
page 131 } By }Ir. Abbot: We save the point.
C

•

•

•

•

"\V. D. DAVIDSON,
having been first duly sworn, testifies as follows:

DIRECT EXAMINATION.
By :Mr. Micl1ic:

•

•

•

•
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page 132 }

•

•

"r

Q.
ere you prei-mnt in the spring of 1949 at Carter Mountain orchard when any spraying wns being donej
A. Only once in the actual spring.
Q. Do you know what they were spraying at that time?
A. No, sir, I do not.
page 133 } Q. Do yon know whnt spruy tllat was-I don't
mean the material, hut was it a cover spray 'I
A. I think it was a cover spray.
Q. What was the situation at the time you were there while
they were spraying 'l
A. ,vell, tho first time I was up tl1ere the apples wero
mostly dropping off and the fruit wns set up good, was a nice
crop of 'saps and Delicious and was slight scab on the leaves
of the lower limbs, not high up in the trees. It wasn't really
what yon would crill a heavy infestation, but it was something
that you could handle with onlinn1·y sulphur like we always
have, mul I didn't see any scab on the fruit-but the fruit at
that time had just set np and started to growing.
Q. Diel you come buck later when they were putting on anotl1er Hprny?
"~
A. Well, I was back. I don't remember the exact cl.ate I
was there but as soon ns I got in tho orchard l )loticed lots
of leaves all over the ground ancl the leaves on tho trees were
beginning to twist nnd look yellow-like; so I went up to tho
water tnnk where they were mixing materinl and I nsked
him-I won't use the exnct words I expressed to hiro, but I
wanted to know what lrnd happened. He said he didn't know.

r

By J\[r, Abbot: I object.
By the Coul't: Just tell what you saw but not
what wns said .
The ·witness: He told me ho didn't know. I a$ked him
where was the foreman and he tolcl me he was up in the orchard, so I tried to find him. I dl'ove as far as I could go,
got out and started walking. As soon ns I got out of the pickup truck I heard bis spraye1·s nmning and started on up tl10
l1ill to him. I droYc np to where a man wns drh·ing a caterpi1lar tractor .,pnd they \\~ere spraying a11Cl when they were
spraying the leaves were just fly,ing- out Ii:ke. a ,whidwind auc;l
were all around ,the man's feet ;where he was sitting in the
tractor. I could hardly see him because so many leaves had
page 134 }
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clroppecl off the trees clown on him. It look eel like fall of the
year. I didn't ask him what they were spraying-it was none
of my business.
By Mr. Micl1ie:
Q. Ordinarily when you spray apples do you knock any
leaves off¥
A. No, sir.
Q. Now, at this time you were up there were the apples all
stayin~ on the trees Y
A. Some of the apples were dropping.
Q. Now, did you form any opinion at tlmt time when you
looked at that situation as to what was going to happen in
1950, the foUowing yead
page 135 } A. Yes, sir.
Q. What was tlrnt opinion?
A. That tllero wouldn't be any buds made for tl10 next year.
.""
Q. Did you form any opinion about the '49 crop when you
"
looked at the leaves Y
A. Well, it looked awful bad and I didn't sec how you could
grow apples without leaves. The leaves wore all falling off ,,.
tho trees at that time, the majority of them were, not all of
them.
Q. So you formed the opinion there wouldn't be any crop
either in '49 or '50 from what you saw at that time?
A. Yes, sir.

•

•

•

•

•

•

•

•

•

page 136}

CROSS EXAMINATION.
By Mr. Battle:
Q. Mr. Davidson, is the :Mason orcba rd you referred to
:Mr. John :Mason's orcharcl 1
A. Yes, sir.
Q. He works for Virginia Electric Power Company5
A. Yes, sir.
·
Q. Just one or two things I want to ask you. On the occasion that you visited tlie orchard to see what you describe
as sheet scab on the lower limb and the fruit set up nicely,

t

I

..'

. ·.

~
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and so forth, was that the visit you recall being made by you
when they were putting on a cover sprnyT
A. No, sir. I think they bad put on petal fall before I was
there but I am not certain. Anyway, they hadn't taken the
bees out of the orchard, were going to move the bees that
night and I think the orchard had been sprayed for petal f ~11
the day before I was there.
Q. Do you recall the condition of the blossoms?
A. Were very few petals left on tlie trees. Some varieties
had more tl1an others. The Delicious had some and the ,vincsaps had a f cw~
Q. Would you say 90 or 95% were off7
page 137 } A. Yes, sir. It has been so long that it is
l1ard to remember exact dates of these tl1ings. It
was a long time ago.
The witness stands aside.

r

OSCAR T. DETAMORE,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.
By Mr. Michie:

•

•

•

•

•

•

•

•

•

•

page 138}

Q. Now, what is your practice about spraying? Will you
explain how you decide on the sprays to use, who does it and
l1ow it is handled, and what you do in connection with iU
A. Well, it is our policy when we go to put a spray on I
operate under l\Ir. 1\IcClanahan through written instructions
as far ns materials and quantities that is to be
page 139} put on.
Q. Mr. l\foClanahan determines what is to be
put on and gives written instructions of what is and how to
doiU
A. That is it and I see that it is done.
Q. Do you also read the directions on the material that you
geU
A. Yes, sir.
·,
t',

f ~- ~.

I

:-. i'.

..
I
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Q. What would you do if there was a variance or some discrepancy between the instructions on the material and your
instructions from :Mr. McClnnahan Y
A. I would get in touch with :M:r. l\foClanabnn to find out
if there was any error or if be intended for it to be different.
Q. Now, when did you apply this Tag in the spring of '49t
A. I think we started in on l\fay 11th.
Q. And what spray was that Y
A. Well, it was more or less a special spray.
Q. Had you applied the petal fall spray previously Y
A. Yes, sh:.

•

•

•

•

•

•

•

page 140 ~

•

•

Q. Had you ever used this Tag before f
A. No, sir.
Q. Did you have any knowledge in any way of any danger in using Tag7
A. No, sir.
Q. Did you lmve one of these pamphlets to read before you
put this Tag on f
A. Yes, sir.
Q. That pamphlet was introduced in evidence yesterday
and wasn't read to the jury and I think it should be read at
this point.

By the Court: You cnn read it.
By l\fr. Michie: This pampl1let says on the
page 141 ~ front: "Tag, fungicide No. 331. California
Spray-Chemical Corporation, Richmond, California-Elizabeth, New Jersey.
"Tag fungicide No. 331. Herc is a new fungicidal liquid
containing organic mercury. It mixes readily with water for
sprny npplicatio.n for both the protective and .after-infection
oontTol of ·apple scab. Note label diTections and caution.
"For many years frnit growers have needed a fungicide
that would do three things:
'' 1. Protect fruit and f olinge against infection by apple
scab spores;
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"2. Prevent the clcYclopment of apple scab fungus when
applied following rains during which scab infection has taken
place;
"3. Inactivate or kill the scnb spores and fungus and scab
spots nll'eacly sl1owing- up and thus prevent further spread
of the disease.
"In addition to controlling Rcab in the tltree ways men-,
tionecl above the fungicide should he chemically nnd biologically compatahlc with other insecticides and fungicides that
are normally applied at the smnc time. Tag fungicide No.
331 not only provides this type of scab control but is also ea
nnd C'('onomicnl to use.
"Directions for nse: U sc Tag- fnngicicle No. 331 at the rate
/'
of one-hnlf pint to 100 gnllons diluted spray, appage 142 ~ plied in tl1e 111·e-blossom and petnl fall spray applications. Tng Fungicide No. 331 may be com
hinecl with lead arsenate, hydrated lime, DDT, Benzene, Hexachloricle, Te1.raet11yl pyrophosphate and other insecticides
normally used. Do not use with oil emulsions or liquid lime
sulfur.
""When combined with wettable sulfur nse Tag Fungicide
No. 331 at the rate of 1/4 pint to 100 gallons diluted spray,
,~
added to all the regular sulfur npplicntions prior to nncl including petal fall spray. This dosage shonlcl be increased to •
1/2 pint whenever it is likely that scab infections haYe occurred following prolongwl rain periods. Consult your local
agricnltural authority for correct time for scab sprays in
encl, loeality.
"Caution: Conb,ct of the unclilntccl concentrate with tl1c
skin and eyes will cause irritation and severe burning and
hlistering of the skin. ·wash off with plent~r of water immediately. ].,or eyes, get medicnl attention. Flusl1 with water
for 15 minutes.
"Various restrict ions lrn,·e been placed on the use of pest
control cl1emienls on food crops where there is a possibility
of residue remaining at harvest. Do not use this product on
bearing apple trees later than two weeks following petal fall
or the 'first cover sptru:,~er conrns first.
"Poison - Antidofe:-i~rnal - ·wash with
page 143 } large amount of cold water immediately to prevent severe bnruing or blistering.
"Internal: If taken intc>rnnlly produce vomiting by mixture of salt, soap and warm water • • • call a physician immediately.

/
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'' Californin Sprny-Chcmical Corporation, Richmond, California, Elizabeth New ,Jersey.
"Another Quality OR.THO Product.
"Distributed By ................ ,,

Q: This snys, "Do not use later than two weeks following
J)etal fnll or first cover spray, whichever comes first." "\Vas
/(his used witllin two weeks after petal fall 7
A. I think it was.
Q. And it was used before tl1e first cover spray?
A. Yes, sir.
Q. "Wlrnt was the condition of tl1e crop before this material
was put on?
A. ·wen, all indieations looked good. The foliage was good
and the prospects were good for a wonderful crop of fruit.
Q. Wlrnt was the scab situation 7
A. Had some scab.
Q. "\Vas it more or Jess than the scab you Jmd had in past
years and had controlled?
A. I woul<ln 't sav it was mw wor8e.
page 144 } Q. ,vas there nny noticeable difference between the nine trees thnt didn't get sprayed and
the rest of the orchard as far as the scab situation was concerned?
A .. I wouldn't t11ink there was enough difference to notice,
no, sn'.
Q. Now, you went ahend ancl sprayed with this material.
You sprayed in the usual manner, I suppose 7
A. Yes, sir.
Q. You supervised the actual spraying yourself?
A. Yes, sir.
Q. Did yon have a visit from some gentleman from the
California Spray-Chemical Corporation wl1ile you were
spraying wit]1 tl1is material?
Yes, sir.
Q. Tell us what happened on that occasion. How many of
them were there?
A. There were three.
Q. Tell us what happened on that occasion.

A:

By l\fr. Abhot: I would like to know who the gentlemen are
from the California Spray-Chemical Corporation.
By Mr. Michie: ,ve don't know.

...

:

'
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~
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By the Court: They should he identified.
By l\fr. Gilmer: We can identify one of the
gentlemen. He is sitting behind you.
By the Court: That is not proper, l\fr. Gilmer. l\[.r. Abbot
is making an objection and it is proper the men should be
identified and he sl10ulcl state 110w he knows they were represcmtatives of tlle California Spray-Chemical Corporation.
page 145 ~

By :Mr. l\Iicl1ie:
Q. How do you know tl1ese people were from tl1e California
Spray-Chemical Corporation 1
A. They introduced themselves and talked to me.
Q. Do you recall their names 1
A. No, sir.
Q. Did you ever see them but this one time?
A. '\Vell, I don't think so.
Q. Would you know them if you saw tllem today?
A. I might-some of them.
Q. Do vou recognize any of them in the room 7
A. No,~ sir.
Q. Wliat did they say to you in the course of the conversation 7
A. Well, they come up where we were spraying. I went out
,
and we introduced ourselves. I don't remember
page 146 ~ the names. They were out looking at the trees
under a microscope or magnifying glass for scab
and I asked them if thev could tell anv effect on the scab from
tl1e spray and they saicl '' not yet,, nnd they suggested there
was going to be a good setup of fruit and whe we finisl1ed
this sprny to go back witl1 anotl1er application.
Q. Of flic same material f
A. Of the same material.
Q. When did you first notice anytliing extraordinary about
tliat orchard after you put this sprny on 1
A. I would say it was the mornin~ after we bad finisl1ed
tlrn main part of the orcbnrcl, about three days.
Q. By the way, you didn't spray these nine trees, did you 7
A. No, sir.
Q. Ancl when you did notice something wrong bow did it
come to your nttention 7
A. One of the men called my attention to it. He asked me
did we hnve a terrible storm Inst night. I told him I never
noticed it. He said, "Look on the ground." The leaves were
falling off of the trees. Then we went out and inspected the
orchard and did find the leaves were falling. They were turn',.

., !
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ing brown and yellow just like fall of the year. I called nfr.
McClanahan.
Q. ,~7hat happened after thnt?
A. ,ven, we put the machines away, didn't
page 147 ~ finish up the sprnying. We had pieces of tanks
to put out on a few odd trees separate from the
orchard and we probably went to doing something else and
I went to see Mr. :\lcClmrnl1an and be came up.
Q. After you saw :Mr. McClanahan wlmt did you clo? Several clays later did you put on another spray1
A. Yes, ·sir, we went back to put on a Newgreen spray.
Q. " 7Irnt was that sprny clesign~d to do?
A. ·wen, tI1ey tell me it's a quick acting nitrate to boost up
growth quicker than putting it on the ground.
Q. In other wol'ds, it is designed to briug back the foliage
which bad dropped 1
A. No, sir. It was clone for the foliage that was left on
the trees, not what Juul dropped.
Q. I clidn 't mean you could put the leaves hack on the trees
but thought maybe it woulcl bring-1 some new foliage. Did you
see t11e pictures shown 11ere yesterdny 1
A. Yes, sir.
Q. Did those pictures accnJ"ntely portray what happened
in thnt orchard subsequently-that is, on the elates they were
taken?
A. Yes, sir.
Q. By the wny, we1·e you present nt the conference between
l\fr. l\foClannhnn nncl :Mr. Holtzman and I believe
page 148 ~ someone else when tllis Tng was purclinsed from
1\Ir. Holtzman?
A. Yes, sir.
Q. Did l\Ir. 1Ioltzman recommend the purcltase of this Tag?
A. Yes, sir.

•

•

•

•

•

•

•

page 149}

•

Q. Now, wl1at was t11e condition of the fn1it on the nine
trees that hndn 't been sprayed Y
A. Good.
Q. Did you have lots of scab on the fruit Y
A. No, sir.
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Q. Diel yon have a good crop or a light crop1
A. ood crop.
Q. Are those nine trees usualJy more or less subject to scab
than the bulk of the orclrn rel l
.A.• I would sav thev were subject to more. I used those
trees to check the orcliard for scab.
Q. Why did you use those trees to check by?
A. They were nronnd buildings and dampness.
Q. .And dampness is conduch·e to produce scab?
A. Yes, sir.
Q. And they made good check trees 1
A. Ycs, sir.

a

•
page 151 ~

•

II

•

•

Q. Going back to these nine trc>es. I understand you to
sav vou used them as check trees. ·what do you mean exactly

bv that?

· A. \Veil, those trees were on tlie road more or less on tho
way to the barn and in previous years they were more subject to i-;cab, being off to thenu,elYes and in the wind. In other
words, they were harder to spray and appeared to have scab
worse than the rest of the orchard in past years.
page 152 ~
Q. And you clidn't spray them because they
had sea b worse?
.A. No, sir. w·e sprayed them.
Q. "'hy didn't you spray them with Tag¥
A. ,veil, these nine trees werc> along the road separate from
the block and we usually just turned the hlock and go back and
keep spraying. See, setting off to themselves they take up
more time to spray. We aimed to get the bulk on before we
fooled with these trees nnd i--ometimes when we finish up the
orchard we run ont with a piece of tank which we can come
back with and finish up tliose trees.
Q. Why was it more convenient to apply other sprays to
these t recs than it was to apply Tag t
A. lt wasn't anv more convenient.
Q. I can't mulei;stund why yon skipped them.
A. We skip them all the time with all sprays. I won't say
we skipped them hut it was my practice to leave those trees
until lust.

/
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Q. I understood l\Ir. l\IcClanal1an to sny you sprayed those
t recs with lime or sulphur, I don't recall which.
A. They were sprayed with lime-sulphur.
Q. They were sprayed with lime-sulphur in 19497
1
A. Yes, sir.
Q.
as it the pink spray, the blossom spray, or which Y
A. The pink spray.
Q. The pink spray was lime-sulphur 1
11agc 153 ~ A. Y cs, sir.
Q. Please tcH me why you found it convenient
to spray these trees wit11 limc-snl11hur in the pink spray but
hlcomrenicnt to spray them with Tag in the cover spray!
A. It wasn't inconvenient but thev were the trees that we
always sprayed after we finished SJlraying the orchard, and
we finished on the mountain that afternoon and came in and
the following morning we found damage from this spray,
leaves were falling, so I didn't go back an<l spray those trees
with Tag.
Q. ,:verc those trees ever sprayed after the 11th of l\Iay?
A. Yes, sir.
Q. With wliat 7
A. I don't recall. They were sprayed with sulphur, some
of the sulphur sprays 1
Q. ·was tlie rest of the orcl1nrd sprayed at that time?
A. Not with sulphur, no, sir.
Q. You mean you just went out and put sulphur on these
nine trees?
A. Yes, sir.
Q. Mr. Detamore, was the entire orcl1arcl sprayed with Tag
nlone on the 11th 1
A. The entire orchard except those nine trees .

,v

/·

•

•

•

•

page 154 ~

•
Q. You are sure there was nothing else in this mixture?
A. Yes, sir, nothing else.
Q. You arc sure you sprayed Urn entire orchard?
A. Yes, sir.
Q. Do you recall the elate of the visit that you described
hy the gentlemen from California Spray-Chemical Corporation?
,

·- -~~-. ·~----
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..,

R. McClanahan, et al. v. California Spray-Chem. Corp.

75

Oscar T. Detamore.
A. It was prior to putting on the Tag. I don't remember
the date, probably the 9th or 10th.
Q. You are talking about nfr. Holtzman and Mr. Foreacre 'I
A. That is right.
Q. Do you know l\Ir. Foreacre 1
A. Yes, sir, I know :Mr. Foreacre.
Q. Auel he was along at that time¥
A. Yes, sir.
Q. ,vas Mr. Forcacrc in the room here yesterday?
A. Yes, sir, he was in the room.
Q. Do you sec l1im in the coul'troom today?
A. I haveu 't seen liim todav.
Q. Look around and sec if you see him.
page 155 ~ A. No, sir, I clon 't see him today.
Q.
as :Mr. l\foCianahan present at the time of
vour conversation with Mr. Holtzman and Mr. ForeacrcT
~ A. Yes, sir.
Q. Tell us wl1at l\[r. Foreacre had to say?
A. I clou 't remember too much about Mr. Foreacre. I know
tliey were tnlldng about the good setup of fruit.
Q. You clon 't remember him saying that unless you did
something drastic you were not going to have any crop!
A. No, sir, I can't say I do.
Q. Do you remember something along those lines 'I
A. No, sir.
Q. Are you positive 'I
A. Yes, sir.
Q. As I recall it, the other visit yon had from people you
described as coming from the California Spray-Chemical Corporation was a little later. Isn't that correct 'I
A. Yes, sir.
Q. How much later 7
A. I would say two days or three days later.
Q. Had you finished spraying?
A.
e were spraying.
Q. Finishing up 'I
. Yes, sir. I would say it was on the last day of the
spraying.
IJa e 156 } Q. You testified you were familiar with the
language on this pamphlet when you applied this
ma erial 'I
. Yes, sir.
Q. "What does this language mean to you: "Consult your
local agriculture authorities for the correct time for scab
sprays in each locality."'/

,v

,v

.•.'

i•

.

,:-

'~ • r

"

76

Supreme Court of Appeals of Virginia
Oscar T. Detamore.
A. ·well, I coulcln 't say I could a11swe1· that. I left that to

.l\fr. ~IcClanahan.
Q. You consider him your local agricultural authority 7

A. I work under him, under his instructions.
Q. But you supcrvisc<l the spraying and you were foreman

of the orcharcl that year.
A. That is right.
Q. Did you also say you had read the directions on the
bottle?
.A. Yes, sir, I reacl them.
By the Court: Don't you have a copy of the label you can
substitute for the bottle?
By }fr. Gilmer: Y cs, sir, we have a copy.
By the Court: That stuff is poisonous and will burn you if
you get it on you. ,vhy not substitute the label for the bottled
page 157 } By Mr. Battle:
Q. I am reading from the directions here: "Use
Tag Fungicide No. 331 at the rate of one~half pint to 100 gallons diluted spray." That is what you di<l, as I understand
it.
A. Yes, sir.
Q. "Apply it in the pre-blossom and petal full spray application." ,vhat does that mean to you, Mr. Detamore 1
A. Petal fall application.
·
Q. ·what does a direction which says to apply in the preLlossom and petal fall spray mean to you 1
A. It means to start, I would say, when ninety per cent of
the petals were fallen.
Q. To start then 1
A. Yes, sir.
Q. Isn't pre-blossom earlier than that?
A. I am not familiar ,vith that. \Ve never used a pre-blossom spray.
Q. The word" pre" means before and" pre-blossom" would
mean before it blossoms, wouldn't it?
A. Yes, sir.
Q. And petnl fnll would mean when most of the petals l1ad
f alien. Is that correct 'I
A. That is right.
page 158 } Q. But, as I understood, you Imd already applied what you call a petal fall spray two weeks
before you applied this. Is that correct!
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A. I don't remember the time but we had applied a petal
fall spray.
Q. Do you remember what was in that petal fall spray1
A. Yes, sir. It was six quarts of liquid lime-sulphur-no, I
nm ,vrong there. I wouldn't like to say whnt the material was.
Q. Did you not apply in the petal fall spray twelve pounds
of flotation paste sulphur to your 100 gallons 1
A. I think we did. ·
Q. Now, wasn't that spray on .April 28th 1
A. I think it was, yes, sir.
Q. And you admit, of course, that this spray was on :May
11th, this Tag spray'i
A. I wouldn't remember the date offhan<l.
Q. You have already testified to that, I believe, that the
r
'rag spray wns on l\lay 11th.
A. I wouldn't like to sav definitelv the date. I am not too
good at remembering date~. I have~ schedule to go by.
Q. Do you keep m1y orchard diary or records?
A. Ko, sir. ,vhen I finish a spray I turn it into Mr. McClnnahan.
page 159 ~ Q. Turn what in?
A. The elates and materials, the amounts of
materials and what we used.
/-~
Q. You don't keep any records?
A. No, sir.
Q. Aren't those records ordinarily available to you as part
ownerf
A. Yes, sir.
RE-DIRECT EX.A~IINATION.
Bv l\Ir. Michie:
·q. Mr. Battle asked yon if you considered fifty-seven degrees a wnrm temperature in l\£ay and you said you would
not. "\Voulcl you consi<ler scn-enty-five degrees a warm temperature if it was reported hy the University observatory that
that was the temperature on May 13th?
A. Yes, sir, I think it would be right warm for that time of
the year.
Q. I don't think you caught the significance of one word in
n question asked yon by l\[1·. Battle-maybe he didn't inten<l
it to lmve anv significance. He asked if the entire orchard
was sprayed ,~,ith Tag alone, other than these nine trees. The
word I want to direct your attention to is the word "alone".
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Did you hear :Mr. ~IcCianahan testify yesterday that part of
the orchard was sprayed with sulphur 1
})age 160

~

By Mr. Battle: ·we object. He has testified
fully on that.
By the Court: Objection sustained. The question is lead-

ing.
By 1\Ir. Michie:
Q. ,vas any sulphur or anything mixed with that Tug that
went on part of the orchard 7
A. Yes, sir.
Q. ·what was mixed with it7
A. As well as I remember it was a flotation paste sulphur.
Q. And approximately what portion of the orchard was
sprayed with that mixture?
A. I would say a fourth of it, roughly.

RE-CROSS EXAMINATION.
Bv i\Ir. Battle:
•Q. vVhy did you tell me that nothing was mixed with tho
Tag just now 7
A. In the orchard as a whole it wasn't.
Q. Flotation paste sulphur is something.
A. That was just part of the orchard. I thought you were
speaking of the whole orchard. I didn't understand your
question.
The witness stands aside.
page 161

~

PETE SHIFFLETT,
having been first duly sworn, testifies as follows:

DIRECT EXAl\IINATION.
By :Ur. Michie:
Q. l\lr. Shifflett, how long have you worked on Carter's
l\lountain orchard 7
A. It will be four years the 7th of this month.
Q. V\7hat connection do you have with the sprayin~?
A. I do the mixing.
Q. Does anybody else ha,·e anything to do with mixing the
sprays up there?
.
.
..

•,

..

':} ·
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Russell Shifflett.

A. No, I do it all.
Q. Was that true in the spring of 19497
A. Yes, sir.
Q. Did you mix this Tag, this stuff right here T You remember the bottle T
A.• Yes, sir.
Q. Tell us how you went about mixing that?
A. vVe put a half-pint to 100 gallons of water.
Q. How did you measure iU
A. :Measured it in a quart milk bottle and a half-pint milk
bottle.
Q. For how much water Y
A. 500 gallons.
Q. What do your tanks hold Y
A. 500 gallons.
page 162 ~ Q. A quart milk bottle and a half-pint milk
bottle to each 500 gallons. '\Vhen did you put the
Tag in the tank?
A. '\Vhen about a third full of water.
Q. Vilhat was going on in the tank at that timeY
A. The agitator was running.
Q. Then what did you do nexU
A. Filled it up full of water.
Q. Was the agitator cut off?
A. No, it was still running.

page 164 }

RUSSELL SHIFFLETT,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.

By Mr. :Michie:
·Q. Mr. Shifflett, where do you work!

A. I work on Carter's Mountain orchard.
Q. How long l1ave you worked there 7
A. Since the fall of '48.
Q. Did you have anything to do with spraying of the orchard in the spring of '49 7
A. Yes, sir, I helped put it on.
Q. In what way did you help YWhat were you doing?
A. I was on the sprayer. ..
'
Q. Actual~y handling the spray gun T
j

~.·;;-r,
- ...

'

'

,·
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Ritsscll Shifflett.
A. Yes, sir.
Q. "\Vas there anything a little different in this Tag from
other sprays that were used?
A. Yes, sir. You couldn't tell where you sprayed after it
dried. Other sprays you can.
Q. ·what was the difference in this and the other sprays?
A. That was just like clear water ancl the other sprays will
leave a color on the leaves.
Q. Other sprays leuvo a color on the leaves whic]1 this
doesn't do?
A. Yes, sir.
page 165 ~ Q. If you ran out of spray and bad to send for
another tank would you have any trouble by the
time you got the next tank telling where you had sprayed?
A.
e would stay there right where we sprayed and they
would bring it to us. "\Ve wouldu 't leave out of the orchard.
Q. Otllerwise you wouldn't have been able to tell?
A. Not unless you hung your spray gun up in the tree.
Q. K ow, you heard Mr. Pete Shifflett testify about washing out the mixing tank. Does that spray go directly from
the mixing tank to tile spray gun or is it trunsferrod to another tank first¥
A. It is transferreu from the filler tank into the spraying
machine.
Q. ,Yhat about the tank in the spraying machine 1 Do you
just leave it when you get through as it is or do you wash
that out 1
A.
asl1 that out too.
Q. Do you have something to clo with that 7 Do you do
1.ha t washing up yourself 1
A. The driver most times does that.
Q. Did you notice the situation with reference to the scab
on those trees at the time you were spraying this Tag?
..A.. :Mr. Detamore showed me some leaves that had it on
tl1em. I hadn't been in orchards and didn't know
page 166 } scab from anything else.
Q. You wouldn't know whether that was more
than usual or not 1
A. No, I wouldn't.
Q. ,vhen did you first notice anything peculiar liappening
to the orchard after this spray was put on t
A. Three or four days after the spray was put on tho leaves
commenced falling off.

,v

,v
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Rufus Fox.
Q. You saw the pictures that were shown here yesterday,
did you?
A. Yes, sir.
Q. An<l you have been iip there ,vorkiilg ever since this Tag
was put on f
A. Yes, sir.
Q. Do those pictures correctly represent the situation in
the orchard on the dates they wei·e taken 1
A. Yes, sir, I think they do.
Q. Did you pick in the fall of '49 some of the nine frees that
had not been sprayed i
A. Yes, sir, I helped pick them.
Q. ·what was the condition of the apples on those irces j
A. The apples were nice.
Q.
ere they badly scabbed 7
A. No, sir.
page 167 ~ Q. Good full crops on the trees Y
A. Yes, sir, normal crops.
Q. ·what about the size of the apples on those trees Y
A. Nice large apples.

,v

RUFUS FOX,
having been first duly sworn, testifies as follows:

DIRECT EXAMINATION.
By Mr. Gilmer:

•

•

•

Q. After putting the Tag on them could you tell
page 168 } any difference behveen the trees the Tag ,vas put
on and the others 1
A. Yes, sir.
Q. W11at happened to the ones you put Tag on Y
A. Practically all of the leaves fell off.
Q. How long was it after putting Tag on before they began
ialling ofH
A. I would say around three days .

•
page 169}

•

•

•

•
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Ru,fiis Fox.

/

Q. Now, did you put another spray on with Newgreen1
\Vere you working with that?
A. Yes, sir.
Q. How long was that applied after the Tag?
A. I wouldn't say exactly.
Q. vVhat did the leaves do while putting the Newgreen
spray on?
A. "\Vhen we would go along through the orchard the exJmust from the tractor would bring the leaves down until they
would cover the tractor and would I1ave to clean the radiator
two or three times a day, and around my feet I would take my
}iands and rake them out from there so I could tell where my
brakes were.
Q. ,vere you running the tractor when Mr. Davidson, who
1estified about the leaves in tl1e tractor, came along and look~d
at it?
A. Yes, sir.
Q. Just covered your feet so you couldn't see them?
A. That is right.
Q. Would the spray gun have any effect on the leaves wl1en
spraying this Newgreen on them?
page 170 ~ A. Yes, sir, when we was spraying the pressure
would knock the leaves off just like the wind would
in the fall of tlie year, or probably worse.
Q. Normally does spraying an apple tree knock any leaves
off?
A. No, sir.
Q. You say the leaves fell off. ,vhat per cent of the leaves
would you say fell off?
A. I would say between half and two-thirds.
Q. Fell or remained on the tree?
A. That many fell .

•

•

•

•

•

•

•

•

•

•

page 172 ~

CROSS EXAMINATION.
By Mr. Battle:
Q. Mr. Fox, these leaves you talk about falling off of these
trees. they were nice mature leaves, full-grown leaves that fell
off?
·
.,
.. -\~ :·:.:~ . ~.:::..,, . ..... ,:G~
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C. T. 0 'Neill.

A. Yes, sir.
Q. Nice full-grown loaves that fell off t
A. Ye5y sir.
Q. You say that occurred about three days after tl1e applieation of the. Tag7
A. Somewhere around three days. I don't know exactly.
It wouldn't have been over three days.
The witness stands aside.

•
page 178}

e

•

•

•

C. T. O'NEILL,
having been first duly sworn, testifiee as follows:

DIRECT EXAMINATION.
By 1\fr. Gilmer:

•

•

•

•

•

Q. Did you go up and look over the Carter :Mountain orchard for Roy McClanahan late in the spring of 19497
A. It was sometime in 1949. I think it was probably in the
late summer of '49.
Q. And when you went up tl1ere and examined the orchard
what did you find to be the condition of the apple crop 7
A. It was very evident there had been some injury to the
foliage of the trees. "\Ve examined the main body of the orchard and it definitely showed leaf injury had occurred somewhere during the season. We also examined a few trees which
were separated from tlle main orchard and the foliage on them
apparently was normal.
page 179 } Q. How had the apples developed in this block
where something had injured the foliage7
A. There was considerable difference in the growth of the
apples on the trees that had been injured. The apples were
much smaller than they were on the other trees.
Q. Diel you examine at that tim~ to see whether normal
1,loom buds had formed for the commg year7
A. As far as I could tell they were not developing as they
should.
· Q. Then did you go back the following spring and examine
..
the orchard again 1 .

-
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0. T. O'Neill.

,v

A. Yes, sir.
Q.
as any scab 011 those nine trees?
A Yes, sir, was some but no more apparently tlian was on
the others-a little scab perhaps on nll of them.
Q. ,vas the scab on the fruit or on the leaves?
A. ,veu, you could see n little scab on the fruit. ·whenever you sec it on the fruit it is on the leaves as well, but it
was just a very slight amount.
Q. ,vas it any more than you consider normul in an orchard
around here 7
A. No, not for a normal season.

•

II

•

•

•

•

•

•

•

page 181 ~

/

Q. Mr. O'Neill, as a banker you make Iotms, of course, to
orclmrdists from time to time and in making those loans you
inquire into the financial situation 1
A. Yes, sir.
Q. Do you know of any orchardist who made a profit in
19501
By Mr. :Michie: "rc object to that.
By Mr. Battle: Yon base your case on a loss in 1950.
By the Court: Objection sustained.
By Mr. Battle:
e save the point. I woul<l like to except
to the court's ruling because my question was directed to evidence which has already been introduced by the
page 182 ~ plaintiffs expressing net profits in the yea rs 1949
and 1950 and he expressed 1."llowledge of the conditions in other orchards in reaching that net value and tlmt
was admitted over our exception.
By the Court: Gentlemen of the jury, retire to your room
a moment.

,v

Note: (The jury retires from the courtroom.)

It seems to me if the exception is to be of any value theanswer to the question should be in tlm record.
Q. i\fr. O'Neill, the question was this: Do you know of
any orchardist that made a profit in 19501
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D. B. Owen.
A. That would be a very difficult question for me to answer
for I ha,•e had no occasion to examine the records of any of
the fruit growers other than ones whom we may be interested
in financing. I might say in a general way I do know that
market conditions in 1950 were low and there were a number
of growers who did not realize a profit on their apples that
year.
By 1-.fr. Battle:
Q. Do you have knowledge of any grower who made a profit
in the year 1950?
A. ·well, as I stated, I have knowledge of very few apple
gl'Owers as we do not finance but a very little fruit production. Most of the financing of fruit growers in
page 183 ~ this area is do1ie through a fruit growers credit
assoeiation rather than through the banks.
Q. Let me phrase it tl1is way: Relating to profits, would
you consider 1950 to be an average year Y
A. No, I would not, from the knowledge that I have.

•

•

•

•

•

D. B. OWEN,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.
By Mr. Gilmer:

•

•

•

•

•

•

•

•

•

•

page 186 ~

Q. Mr. Owen, you say in the spri~g of '49 you were manager of the Fruit Growers Cooperative at Crozetv
A. Yes, sir.
Q. ·when material is ordered from another supply firm by
some orchardist through you is that material shipped through
your office or shipped direct?
A. It depends entirely on the size of the order. Whenever
we can give them a full truckload they would deliver it for
us right to the orchard, otherwise they would bring it to our
place and we distribute it or deliver it.

86

Supreme Court of Appeals of Virginia
J. L. Va11iLear.

Q. In wl1at way clo you bill the orchardist when the material is delivered directly from Valley Fertilizer and Chemical Company 1
A. They send a ticket and somebody on that orcl1ard signs
for it and a few clnys afterwards we get the invoice, a copy
of this original ticket which is made out in triplicate, I think,
and our price is on it an<l then we make our charge to the
orchardist.

page 188

•

•

•

•

•

•

•

•

~

Q. You did bill Mr. McCianallan for this materiaH
A. Yes, sir.

•

•

•

•

•

•

•

•

•

•

page 189 ~

,J. L. VANLEAR,
having been first duly sworn, testifies as follows:
DIRECT EXA1'IINATI0N.
By Mr. 1'Iichie:

•

•

•

•

•

Q. Have yon prepared certain statements
showing the net profits or losses of the Carter
Mountain orchard for the fiscal years ending May
31st, 1944 and for each year thereafter to l\fay 31st, 1951?
A. I have.
Q. And have you prepared a statement for the current
fiscal year which will end ~fay 31st, 1952, showing the profits
for tho year, anticipating expenses from now to the end of
the year and based on the present sales values of fruit in
storage?
A. That is correct.
Q. Are these the statements that you have prepared?

page 190

~
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J. L. VanLear.
A. Yes, sir.
1\[r. Michie: I ask that these be introduced in evidence as
Plaintiffs' Exl1ibits No. 50 to No. 58, inclusive.
By l\fr. Abbot: May the record show that we arc making
the same objection 2
By the Court: It will be understood you are making the
same objection to these exhibits and tl1is testimony as was
made to the original introduction of profit and loss. Your
objection is overruled and you note an exception.
By Mr. Abbot: And an additional reason is
page 191 } even more remote than the others.
By tlie Court: I think these statements in so
far as they reflect the books are admissible on the theory I
admitted the others.

•

•

•

..-'""\

•

Q. The final figures on each of these are shown as profit
and losses on Exhibit 49?
A. Yes, sir.
page 192 ~ Q. Does that apply to the Inst one, '52 2 Does
that show on there?
A. Yes, sir.
Q. Now., how did you prepare Exhibit 587
A. This statement was prepared by taking the first seven
montl1s·--tlmt is, through December 1st, or fruit sold and expenses up to that time. Then we take an estimated value of
the fruit whicl1 is in storag~ at the present time.
Q. Is that estimated value the current market value of that
type of f rnit?
A. No. ·wfl put a minimum rate on that.
Q. Wlrnt is that minimum rate?
.A.• ·wen, flint will vary according to the grade of the fruit.
I have records that this was derived from that I can produce.
Q. Do I understand that tlie values you have used are
nboVC' or below the enrrent selling price 1
A. Thev would be below.
Q. JR tfie1·0 anything on there for expenses to be incurred
up to l\f ny :m~t?
A. Yes. ,ve lmve estimated our expenses for tlie five
months from ,January 1st to ~Iay 31st. ,ve arrived at that
hy tnking the expenses for the seven months and then making
an estimate for the next five months.

.,~-..... .
,
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J. L. VanLear.

Q. Based on expenses for the last seven months t
A. Yes, sir.
page 193}

•

•

•

•

•

Q. i\Ir. VanLear, will you please refer to tl1e statement
there which you have for the fiscal year ending May 31st,
1950 and tell us what is the exhibit number on that!
A. No. 57.
Q. \Vhat is your miscellaneous income which is the first
item? \Vlmt does that consist of generally¥
A. \Vell, that could be various things. In this particular
year I know once or twice we sold some junk out there and
that comes under miscellaneous income, and might be small
sales of fruit., odds and ends. I couldn't recall that particular year without the records.
Q. Let me ask you this general question. Did vou prepare
this statement recently enough to be prepared for me to ask
you some detailed questions about these various items. I
don't want to waste time if vou haven't.
A. \Yell, I took these righ't off of our books.
Q. \Vhen did you do it?
A. \Vithin the last week. Of course, now in arriving at this
particular statement on the books it was done on :May 31st,
1950, but I think I recall most everything in
page 194 } there.
Q. ·wm you please tell me what the interest
was and what these expense items relate to Y
A. In that particular year there were some bonds and interest was paid on that. The rest of that was money borrowed
to pay incidental expenses at the time, such as labor and material used.
Q. Interest on loans t
A. Loans for the operation of the orchard.
Q. Now, coming down a little ways you have got $7,403.54
for production labor. \Vhat was that production labor?
A. They work six., seven or eight men the year around, according to the expectations of the crop, and that is for that
labor and extra labor they get in nt various periods,-that is,
in pruning the orchard, and so forth.
Q. Isn't Mr. :McClauahan paid a salary per month f
A. As the manager.
Q. Is that included in that figure!
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J. L. Va1iLear.
A.
Q.
A.
Q.
A.

No, that is below.
,vhere is that?
Next to the bottom.
$1,680.00f
Yes, sir.
Q. That is !fr. )fcClanahan 's salary!
page 195 ~ A.
en, you coulcln 't quite classify that as a
salary. It is in a sense an expense account. Of
course,, lie is puid for managing the place but he has certain
expenses in there.
Q. Is that a fixed sum?
A. In this case it is for '50 because it has not been collectccl and he hasn't been paid the $1,680.00.
Q. Aren't these expenses that you show on here expenses
that you have actually had to m<.'et and pay out on a cash
basis'?
A. Down to depreciation. Now, management will be paicl
and the brolrnragc will be paid but Mr. llcClanaban hasn't
realized anything out of that.
Q. Yom $4,129.12 for depreciation, that is just a bookkeeping item, isn't iU It doesn't constitute an expenditure,
does it?
A. That is depreciation on his machinery, trucks and so
forth.
Q. Does it include depreciation on the trees in the orchard!
A. No.
Q. Just a depreciation on what we might call the personal
property., equipment and so forth 7
A. Yes, the equipment.
Q. At what rate do you depreciate the equippage l.96 ~ menu
A. ,ven, that varies according to tl1e equipment. The trucks probably run 25%, depreciate them over
four years, other equipment five years, such as the spray
equipment.
Q. But it is simply a bookkeeping entry. There is no cash
expenditure to establish a reserve to purchase a new one or
anything of that sort t
A. No.
Q. Now, the brokerage item of $1,804.95. What is thaU
A. That is brokerage on the sale of fruit.
Q. To whom is it pnicl !
·
A. That is paid to the broker, "l'"illiam H. Boaz and Com-

,v

pany.
Q. ,vhich is l\fr. McClanahan i

/

~

'
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A. l\fr. l\fcClanahnn.
Q. Did you actually pay :Mr. l\fcClanahnn tI1is amount of
brokerage in 1949 or '50 which you have shown here 1
A. No. That is brokerage due l\Ir. McCianahan.
Q. I understand that has not been paid 1
A. It bas not.
Q. And would include brokerage on the sale of peaches 1
A. Oh yes.
Q. No difficulty, is there, in separating your peac11 brokerage from your apple brokerage in that fiscal period f
A. No, sir.
page 197 } Q. But this item includes botli?
A. That is right.
Q. Yon know anything about t1Je spraying operations up
there during tllis fiscal period f
A. No, sir.
Q. Do you have an item of $4,391.67 for spray material f
A. Yes.
Q. Would not all of that have gone to the peach orclrnrd?
A. No, not by any means. T11ere is quite a bit more apple
sprnying tllan there is peaches.
Q. Mr. VanLear, cnn 't you tell from your books what the
cost of apple spray was and wlmt the cost of peacb_ spray was
for this period1
A. I coulcln 't tell it from tliis.
Q. I say from your books of account.
A. WeII, we possibly ould find that out, yes.
Q. All you need is somebody to identify a product as a
peach or apple sprayf
A. Thnt is rigllt.
Q. And with that information, from your books you could
give two separate totals, one for apples and one for peaches,.
could you not f
A. Could come pretty close to it.
page 198 } Q. But in tliis statement you Imve lumped them
togetl1erf
A. That is correct.
Q. Now, the gas and oil expense of $1,463.00. What wasthat fod
A. Tliat would be gas and oil for operating the tractorsr
trucks, spraying machines, water pumps and RO forth.
Q. Would it be gas and oil in l\f r. l\foCianahan 's car?
A. No. fil1~ just applies to the Carter Mountain orcl1ard.
Q. You mean to say that you used $1,400.00:;forgas and oil
in your spray rigs, tractors and trucks-1
..,
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J. L. V anLear.

A. That takes in grease and so forth. Yve have three or
four hundred dollars a year for oil and grease to keep this
.
equipment in condition.
Q. This $2,952.08 item of repairs to trucks and machinery.
Is that actual money spent in repairs 7
A. Actual money paid in repairs. It costs five or six hundred dollars to repair one tractor. They are very expensive
when it comes to repairs.
Q. You have apple labor there. What were you paying
pickers in tlte fall of '49 per busl1cl?
A. You lmve got me on tlint. I believe the general average was 12 cents. I am not making a positive statement because I am not sure.
page 199 } Q. You do show apple labor of $1,736.52. Is
that for picking apples 7
A. That is for picking apples.
Q. Do you have the total number of bushels of apples picked
in 19497
A.·No.
Q. I know you don't have it on that statement but don't
you lrnve iU
A. Yes, we could get those records.
Q. Do you have them in the courtroom T
A. No, I don't have them l1ere in the courtroom.
By Mr. Gilmer: It is on Exhibit No. 48.

Bv Mr. Battle:
Q. Mr. VanLear, on this statement for the fiscal year ending May 31, 1950 you have 1949 apple picking expense in the
amount of $1,736.52. Do you agree to that i
A. That doesn't lmve to be positive because that figure
could fluctuate a little bit there. In other words, that was put
on labor all right but I couldn't tell when half of this crew
went over into peaches and back into apples.
Q. You liave got peach labor up there almost $3,000.00
right above it.
A. Well, maybe the peacl1es were l1eavier that
page 200 ~ year.. I took the records handed me. I don't keep
the hme.
Q. But the thing I want you to explain to me is this: Showing apple picking expense of $1,736.52-clividing twelve cents
into it, which is.tour bushel cost, it comes np witJr a ·production figure o! 1%471 bushels which does not quite fit a previ0

·tt
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Henry Oliile.~.
ous statement of 4,570 bushels. Now, can you explain that
dis1•epancy f
A. No, I cannot, for these figures are just handed me and
if it is classified as labor for peaches that is what I put down.
As I say, I don't keep any time. I merely pay tbe payroll when pre~entecl to me. If it is classified to me as apple
labor I natu~;ully mark it apple labor. If they tell mo it is
peach labor I put it down as peach labor.
Q. I mn just trying to find out where we are because it is
right much money if it isn't right.
A. I couldn't establish which part was for apple labor.
Q. In your next statement which is for the fiscal periocl
from June 1st, 1950 to l\Iay 31st, 1951 you show substantially
the same items as you hnve on tl10 previous statements. Is
the method of arriving at tllose items just as you have described about the previous statements 1
J\.. Yes, sir.

•

•

•

•

•

•

•

•

page 203 ~

•

HENRY CHILES,
having been first duly sworn, testifies as follows:

DIRECT EXAMINATION.

By Mr. 1\Hchie:
Q. State your residence and occupation.
A. I live in Crozct and am a fruit grower.
page 204 ~ Q. How long have you been in the fruit grow~
ing business'I'
A. I started. in 1922-29 years.
Q. And is yours a small operation or a large operation 'l
A. It is about a medium size operation.
Q. Aron 't you a little modest, Mr. Chiles f
A. No, I don't think so.
Q. Isn't it one of the four or five largest operations in tl1e
county l1ere?
A. "rell, possibly so, for this county.
Q. Now, did you see the Carter Mountain orchard any time
in '49?
A. Yes, sir.
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Henry Chile.,;.
Q. Tell us when you saw it and what you saw.
A. I visited Carter :Mountain Orchard in November of 1949.
That was after frost and freezes and after the normal completion of au apple harvest.
Q. ,vhat did you see there?
A. ,veil, it was quite obvious some damage had been done
to a great many of the trees in the orchard. Their appearance was not normal for thnt season of the year.
Q. ,vhat was the nnture of the damage?
A. The trees at that time, as I recall them, had on them
still possibly one-third of a good crop of applespage 205 } not good in quality but good in quantity-and
also probably one-third to one-quarter of the
leaves were still tightly stuck on the trees.
Q. And what was the condition of such apples as were on
the trees 7
A. ·wen, economically they were wortllless. They were
verv small. Thev were immature and colorless but still stuck
pretty tightly on· the tree.
Q. ·,vould apples normally have dropped by that time or
was it normal for them to be on the tree 1
A. They would normally drop long before that.
Q. How inany apples per bushel is it worthwhile to pick
to g-et to a point where they rnn over a certain amount? Up·
to what amount is it commercially worthwhile- to pick them? ·
A. I presume you are spenking of the varieties that were
grown up there. They are \Vinesaps. I would say that a
normal size apple in a successful operation would average
150 to a bushel. \Voulcl you like to know why I say that or.
is that irrelevant?
Q. I don't know because I don't know what your answer
is going to be but I would like to have you volunteer the answer.
A. I sold a block-we call them a block-of Winesaps this
year and they were to average that size. They
page 206 } were to average 150 to the bushel. They were to
be approximately as many larger than that as
smaller than that.
Q.· How far above that do you think you could go and make
it worthwhile to pick them 1
A. For a profitable operation I would say 175 to 198.
Q. Now, when you were up there in the fall of '49 did you
form any conclusion at that time as to what the situation
would be the following year?
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A. The conclusion I formed, Mr. Michie, was that in my
opinion there was a probability that the fruit buds which
would govern the size of the subsequent crop had been damaged which would make the operation for the following year
more than normally hazardous,
Q. Diel you go back the following year!
A. Yes, sir.
Q. And when did you go back 1
A. I went back the following year early in June.
Q. And what did you see then 7
A. The foliage which had been damaged the year before
was very fine. The leaves were big and tl1ey were dark green,
but there was almost no fruit on those trees that had been
dnmag·ecl the year before. In fact, I doubt if anyone could
hope to get the cost of their spray materials back from taking
care of the trees that year,
page 207 ~ Q. By the way, when you went up there tlie
first time in the fall of 1949 did you notice a few
trees that had not been dmnaged, a small group1
A. Yes, I did.
Q. Where were they¥
A. They were on the side of the road. Possibly a halfdozen trees were called to my attention and they looked quite
different.
Q. Did you notice whether there was a peach orchard next
to them or not 7
A. Yes. They were not far from the peach orchard.
Q. Now, Mr. Chiles, what is meant in common fruit
growers' parlance by the petal fall spray!
A. That term, Mr. :Michie, relates to the time when that
spray is applied. That is what the te1111 is trying to describe,
the timo of the application.
Q. And what is that time?
A. According to tile experts that time is when three-quarters of the petals of the blossoms have dropped.
Q. How long docs it usuully take to put on the petal fall
spray1
A. I think an accepted practice is that a grower have sufficient equipment to enable him to get over his orchard in a
week's lapse of time-that is, from the day you commence
to spray the first tree until the day you can finish spraying
the last tree. That lapse of time should not be
page 208 ~ greater than a week.
Q. And what is the first cover spray?
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A. The first cover spray, Mr. Michie, is the next spray following the petal fall spray. That description relates to the
:first time when you cover the fruit. The apple itself is somewhat exposed at that time for the first time .
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page 230}
"INTERROGATORY 2.
"vVhcn did you first begin the distribution of .TAG in Virginia?
''ANSWER
"In the spring of 1949.
"INTERROGATORY 3.
"W11cn did you first employ a salesman to induce Virginia
orchardists to use TAG 1
"ANSWER
"No salesman was employed to induce Virginia orchardists
to use TAG. Salesmen already employed began to offer,
alon~ with tlie Company's other products, TAG for scab in
Virgmia in the spring of 1949.
"INTERROGATORY 4.
'' What salesmen did you use in Virginia in 1949 and which
of them traveled Albemarle County and Charlottesville?
''ANSWER
"Wallace J. Majure.
'' Albemarle County and Charlottesville were in the territory of Wallace J. Majure.
page 231

~

''INTERROGATORY 5.

"In 1948 and 1949 how many research chemists did you employ?
''ANSWER
'' Eleven research chemists were employed in 1948 and

·"
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twelve research chemists were employed in 1949 by the Company.

''INTERROGATORY 6.
''You make other chemicals 7
''ANSWER
"Yes.

''INTERROGATORY 11.
''W1mt are.the dangers from using TAG 331 subsequent to
petal fnll spray which caused you to warn against its use at
that time?
"The reason for the caution was as explained on the label:
'Various restrictions have been placed on the use of poisons
on food crops where there is a possibility of residue remaining at harvest.' ''
~-

•
page 232

~

•

•

•

•

By :Mr. Abbot: If your Honor please, we want
to make a motion.

Note: (The jury retires from the courtroom.)
By Mr. Abbot: If your Honor please, we want to make a
motion to strike the plaintiff's evidence on the following
grounds:
1. That there is no evidence of any negligence alleged in
the motion for judgment;
2. That there is no evidence of any negligence on the part
of the defendant;
3. There is no evidence supporting any allegation in the
motion properly alleging a violation of either the Virginia
statutes or the Federal statutes on misbranding;
4. That there is no evidence in the record of a violation of
either the Virginia statute or the Federal Statute on mishranding of articles~ The statutes referred to are the ones appearing in the United States Code, Title 7, section 135, and
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following, and in tlie Virginia Code, Title 3, 198 and followmg;

5. That there is no competent evidence in the 1·ecord as to
a proper measure of dumage in this case.

page 233

~

Note: The foregoing motion having been fully
argued, the court ruled as follows:

By the Court: I am almost inclined to sustain your motion
but I think in a close case it is proper that the motion should
he overruled and the case should go to the jury so that if the
case goes to the Court of Appeals it can be decided one way or
the other, so I overrule your motion.
By :Mr. Abbot: '\Ve save the point.
By the Court: There is another point, whether the proof
meets the allegations, and it is a very close question in my
mind as to whether a verdict ought to be sustained, but being such a close case I think it should go to the jury.
page 234

~

EVIDENCE FOR THE DEFENSE.

RUSSELL DORMAN,
having been first duly sworn, testifies as follows:
DIRECT EXA~IINATION.
Bv l\Ir. Abbot:
·Q. You are Mr. Russell Dorman, vice-president of the

California Spray-Chemical Corporation 7
A. Yes, sir.
Q. " 1 herc do you reside, :Mr. Dorman 7
A. Elizabeth, New .Jersey.
Q. What is your office with the company, the defendant in
this easel
A. I am district manager.
Q. Vice-president nnd district manager 1
A. Yes, sir.
Q. "\Vlmt is your district!
A. It is known as District No. 200 and is one of 14 in the
United States and goes from and includes the New England
States and the Atlantic Coast States down to and through Vir~
ginia. However, to make this more accurate, in the year-I
suppose you want it for 1949-that included the Carolinasfrom :Maine to the two Carolinas, inclusive, and not going in-

,I

98

Supreme Court of Appeals of Virginia

Russell Dorman.
land, just the Atlantic Coast States. That is the district I was
in charge.
page 235 ~ Q. How many other districts is the United
States divided into 7
A. In the year 1949 there were twelve.
· Q. You have your office in New Jerseyf
A. Yes, sir, in Elizabeth, New Jersey.
Q. \Vliat, Mr. Dorman, are your duties witll this corporation as district manager .
. A. "Tell, I operate this district and for accounting purposes
we operate separately and submit. profit and loss statements
monthly to our President in California. I have charge of the
salesmen and fieldmen that represent us in this district. I
super\'ise their actions and work, receive their reports and
Jiave the hiring and firing-complete charge, in other words.
· Q. Do you have control over the manufacturing operations
:within your districU
A. No, sir, none whatever.
Q. In otlier words, your duties are particularly concerned
with the distribution of the company's products. Is that truef
A. That is true. To further add to what my duties are in
this district specifically, I am a member of the marketing department, headed up in California, of our company, and report
only to marketing, having nothing to do with a production, research or other activities of the company.
page 236 ~ Q. Now, in this district, 1\f r. Dorman, has the
company any research department?
'. A. Not specifically for the district alone. We have a research laboratory, branch research laboratory at Haddonfield, New Jersey.
Q. ,vho is in charge of tllaU
A. Dr. \Valter Reed.
Q. Is that the gentleman sitting over bere behind Mr.
Battle?
. A. That is right.
Q. J?o you kn,C>.J.hqw many products your company distrihutes JD your d1s{j,tc~,?
A. I don't know }Me exact number as of that year. It would
l>e between 45 and 50:
. Q. Is your compa"ny a well-established old company in the
spraying material
business?
··
.
.
.
. .' . .,.
t\ . Y es, sir.
i.
', .... :,
..i•
Q. Have you had •any teahhicnl:training, l\{r. Doornan, with
respect to apples and'r~ruit- and things of thl(t kin-·. ~·
•

1

;

. :.

•

.a:'

5'

.

.
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A. Yes, My schooling and education was directed in tlmt
way, having studied entomology as it pertains to fruit insects.
I have a Bachelor of Science degree from Colorado University
and a Master's degree in entomology from ·washington State
College, and about two-thirds of my doctor's work on Dr. of
Science in entomology was completed there at
page 237 } Washington State College.
Q. Did you ever do any research work after
you left college 1
A. Yes, when I left college in 1932 I joined California
Spray-Chemical Company as a member of its research department.
Q. Dealing with entomology7
A. Insects specifically, coddling moth and apple diseases
that work on apples.
.
Q. I have heard a discussion about insecticides and fungicides. I take it you are an insecticide man and not a fungicide
man.
A. That is more or less correct. The only dealings I have
in fungicides would be as they are in my marketing domain .

•

•

•

•

•

•

•

•

•

•

page 239}

Q. Who was your distributor in this area in 1949 7

A. Valley Fertilizer and Chemical Corporation at Mount
Jackson was one of them.
}Jage 240 } Q. Wl10 were som~ of the others f
A. \.Veil, we deal with the Co-operative, "Season'' Farm Supply, who operate the Southern State Stores
;md I know their main office is at Richmond, Virginia. They
do no stocking of materials and selling from there. The
closest one to here would probably b.~e·.anoke, Virginia
where they ,yould actually function ~s d,4.s~ ·frutors for u~.. ·,
Q. ,vhat 1s your arrangement with·,
Valley Ferhhzer
and Chemical Company?
.
\'
A. Well, we operate with: them on a yearly distributor contract basis the same as we .do .with all 6thers and that contract is~ 11bject to renewal. tlt i:herely states that they are distributors ,£ our .'materials a&id
entfiled to the service fees
off of our :tablisbed dealer ;s price, so1$o speak, for performing that 8( ;ce~. '

:nrtr
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Q. And he is furnished from time to time with the dealer's
price list and service 7
A. Each time one is printed, yes, sir.
Q. Do you have any other connection with the Valley Fertilizer and Chemical Company?
A. Between companies actually!
Q. I mean you are a warehouseman, aren't yon 7
A. Yes, sh·. See, lots of times because of the ups and
downs of the insect population that occur in these areas a
distributor has to get things quickly. A sudden
page 241 } onslaught or sudden decision of customers'
minds because of certain rccommen<lations may
entail getting a. large supply of one or two products in the
urea that is neilded. Because our production plant is at
Mlizabeth, New' Jersey that would be at least over-night by
truck to get it ·here and we try to provide warehouse space
out in the district. In this case the Valley Fertilizer and
Chemical Company provides us this space. There are four
or five other firms for which he is distributor and we utilize
the building he bas built for warehouse purposes and we pay
him for storing our materials in there that he can draw out
on a minute's notice to serve the local orchards quicker.
Q. That material in the warehouse is being stored there
under a warehousing agreement between you and Valley
l!-,ertilizer and Chemical Company 7
A. That is correct.
Q. ,vhen they draw out material what is the status?
A. You want it for the year 19497
(~. Yes, sir.
A. At tlu1t time the way that was handled the manager of
Valley Fertilizer Company would sen<l to us once a month
what we call monthly withdrawals from our warehouse stock
in his warehouse, which would represent material he had
drawn out <luring that month and sold to his customers. We,
in turn, would invoice him for that amount during that month.
Q. It was there at your risk until it was drawn
page 242 } out and then it becomes his propertyf
A. When drawn out it is his then.
Q. A.n<l he is responsible for making collection. He sells it
at his own price and pays you your price for it at the end of
the month Y
A. That is correct.

•

•

•

•

•

-

R. l\foClanahan, et al. v. Califo:rnia Spray-Chem. Corp. 101

Russell Donnan~ '~Q. Mr. Dorman, what wns your first acquaintahoowith Tag
fungicide No. 331?
' -.____
A. I knew it was under trial, of course, several years~~
I saw it. The first time I saw it was in the early part of 1948 ---------at Haddonfield, New Jersey where Dr. Reed had
page 243 } it on trees under test.
Q. ·when were you directed to list that and distribute it as one of your products 1
A. I don't know the exnct date but it was in January, 1949.
Q. Aud did you have anything to do with the development
of that product?
A. No, sir.
Q. In other words, it is only when it is given to you by tl1e
other departments and you are told to sell it that you have
anything officially to do with iU
A. ,vell, the research department of the company governs
that phase-marketing does not.
Q. Do you hnve anything to do with the development and
production of any materials 7
A. Not directly-maybe indirectly. If I got an idea about
something I would pnss it on to Dr. Reed to work on.
Q. Do you have anything to do with the labeling of the
-.,,,,
products?
A. No, sir.
Q. Did you put Tag on tl1e market in 1949 in your district?
A. Yes, sir.
Q. :Mr. Dorman, did yon know that Tag was applied to the
orchard of l\[r. l\icClanahan on Carter's Mounpage 244 } tain?
A. Yes, I heard of it through the Valley Fertilizer people, I believe. The reason I say that is because I occasionally make field trips out from the office with my salesmen and it could have boon that I heard of this first in this
orchard ]1ere through a :Mr. Dan Owen, as I remember it, over
l1ere at Crozet because I had visited him and we were entertaining the idea of making him a distributor at that time and
that was tl1e occasion of the trip. I either beard it from him
or from the folks at Valley Fertilizer and Chemical Company
where I stopped in on my way down.
Q. Have you any independent recollection of a particular
clay you went to this orchard?
A. Certainly. When I heard about it I wanted to see it and
I went, in companv with my men, to the office of Mr. :M:cClanahan and learned "that he was out of town, in Richmond or
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somewhere else and wouldn't be back, and my salesman and I
inquired the way to the 01·chard. I remember driving up there,
Rceing the orclmrd, coming back and finding :Mr. McClanahan
had not returned and then I stayed at the hotel overnight.
Q. Did you make any effort to see Mr. McClanahan the following morning f
.A. Yes, we called back and left our cards there
page 245 ~ at that time. He had not returned.
Q...What day was that l I am talking about the
day you went to the orchard.
A. I know definitely it was llay 18th.
Q. How do you fix that date?
A. ""\Voll, by the hotel t'ecords over here the night I stayed,
ihe d!!Y I checked in and checked out. I verified that this
~
mormng.
""-· Q. ,vhat did you observe when you went to this orchard on
'the 18th of Mayf
A. They were finishing a spray there and it was my understanding that it was the spray involving Tag. That is my
recollection of it, and the first observation I made was that
ihe scab condition in the orclmrd was what I would term
severe, extremely severe-and what was this gentleman's
name that couldn't remember me this morning?
Q. Mr. Detamore.
A. He was the man whom I thought was the foreman and
whom we talked to that morning.
e had magnifying glasses
and his question to us was had the Tag that he had applied
there inactivated the spores of the apple scab spots that were
showing, and I recollect that our opinion was that it was too
early from the date of upplicatiou to be sure of that but it
looked like it was killing tbem off.
page 246 ~ Q. Did you have any apprehension of what was
going to result from this application of that
spray?
A. No, none whateYer. I had more apprehension from
what would happen to the condition of the trees. The only
condition that showed injury at that time was what I could
consider a disease and I remember saying it was rather late
for that; that it should have been used long ago and been
through with it, and when leaYes have scabbed up that way
so badly if you don't do anything at all to them they eventuallv will be lost and new leaves will come out. I lmew that
would happen but at that time there were no leaves dropping
or anything like that.

,v
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Q. Been some intimation that somebody from the California
Spray-Chemical Corporation told :Mr. Detamore to put on
another application of Tag at some later date. Did you tell
l1im that?
A. No, I wouldu 't think of doing it because-well, it would
be questionable in the condition of tl1e trees whether it would
pay him in the first place and in the second place it was certainly too late in the season and would leave a residimn.
Q. Did either of the gentlemen accompanying you make any
such suggestion to I\Ir. Detamore1
A. Certainly not. If they had it would have been countermanded by me.
page 247} Q. You were there with them.
A. They were my men and we don't permit
that.

CROSS EXAMINATION.
By :Mr. Michie:
Q. :Mr. Dorman, I believe you testified when they were put1ing this on you felt it was rather late in view of the possibility of residue 011 the fruit?
·A. Yes, sir.
Q. I believe your company has already indicated in its
answer to one of the interrogatories, and I take it from that
you agree with it, that the only danger of putting it on late
was from that point of view.
A. 'When used according to directions. That is our conception of it, yes, sir.
Q. The danger from the point of view of residue means, I
take it, the danger that some of it will stick to tl1e fruit and
ultimately get to human consumption and endanger human life
or health!
A. Yes. Thnt is the instructions we had from the Pure
Food and Drug people in ·washington in registering this label
that we would have to put that on the label because of that
danger.

The witness stands aside.

r
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page 248 }

DR. vVALTER RWED,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.

,::--·-

Bv Mr. Abbot:
·Q. Dr. Reed, you arc employed by tho California SprayChemical CorporationY
A. Yes, sir.
Q. ·where do you live, Doctor f
A. Haddonfield, Now Jersey.
Q. .And ,vhat is your connection with the company¥
A. l\Iy job is assistant manager of research in charge of the
eastern division.
Q. Do you know anything about this Tag Fungicide No.
33H
A. Yes, sir.
Q. It is your "baby"!
A. I did the developmental work, yes, sir.
Q. Doctor, where were you educated 7
A. I was educated at Ohio State University where I studied
agriculture, entomology, plant pathology and chemistry. I
graduated there in 1931.
Q. As what?
A. Bachelor of Science in agriculture, and I spent two more
years at Ohio State University and graduated with the degree
Master of Science in entomology in 1933.
JJage 249 ~ Q. Did you quit then f
A. No, I transferred to Cornell University and
accepted a position there as a research assistant and studied
fruit insects and fruit spray problems and carried on gra<lunte work. Heceived Doctor's
from Cornell University in 1936 and continued to work through the year '36
as research assistant for Cornell.
Q. "rere you connected with any particularly distinguished
man in the field at Cornell University7
A. Yes, sir, I studied under and worked with several distinguished men in this freld.
Q. ,vho were they?
A. Tbe most disting1 ·is11ed man of all was Dr. Henry Comstock who was probably the most outstanding and learned entomologist the United States has ever produced. I took my
doctor's degree directly under Professor Crosby, who was in
charge of N. N. Y. I worked under Dr. P. J. Parrot, who was
head of the department of entomology at New Jersey experi-
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mental station. His special field was apple insect problems
and my specialties were studying practical problems in the
apple orchards in the state of New York.
Q. Now, after that time where did you goY
A. The first of December 1936 I went to work for California Spray-Chemical Corporation and have
page 250 ~ been so employed since then.
Q. Have you written any articles on different
phases of growing apples and controlling pests, insects,
fungus and one thing aud anothed
A. Ycs, sir, I have been author and co-author of several
papers published in scientific journals and fruit growers'
magazines regarding the solution and study of fruit spraying
problems.
Q. Doctor, I want to ask you this: You have been here in
court during this trial and heard the evidence, observed these
pictures and one thing and another, and I just want to know
if you have been surprised by the leaf fall that occurred in
the McClanahan orchard .
.1\.. Yes, sir, I would say that I was.
Q. Why were you f
A. Because in all of the experimental work that I have carried on myself and have observed at the various experimental
stations throughout the eastern apple growing belt such a condition as described here hy the witnesses had not occurred.
Q. Condition of what?
A. The condition of leaf fall that thev described.
Q. Have you any exphmation for that leaf fall?
A. I could give some explanation which would perhaps in
part explain it.
page 251

~

By Mr. Michie: 1\Te object to him giving some
theories which might in part explain it.
By the Court: If he has a definite opinion about it he can
testifv about it.
By ·:Mr. Abbot: I will come back to that. I thought it might
elear up something the jurors mighi:. have in their minds.
Q. Will you explain, Dr. Reed, lrow the apple comes to
fruition from its dormant period f
A. Through the growing season 1 ·
Q. Yes, sir.
A. As the weather warms up in the spring the buds on the
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np'pie trc·e s,vcli and break; as \Ye call it. The green tissue and

the leaves appeiu~. As the ,form weather continues the blos~
.som buds also appear,- sho,v pink, and develop into blooms.
1
~ .hey stay in bloom for a few days, are pollinated by bees and
<if her iiisects. The petals fall off.. The j oung fruit is set and
those that did 1iot get polliiuited fall off and then the leaves
begin to grow very rapidly fight after the petals fall off the
irce and in a sho'i·t tiinc the bi1lk of the twig growth and leaf
gro,vth that occurs on an apple tree takes place
page 252 ~ at that time. During this early part of the season the frees depend on energy that has been
stored in the. twigs over the winter~ This energy is transferred from the twigs into small, very small young leaves that
first develop and into the blossoms and fruit that is set. After
1he fruit is set the tree uses e11e1;gy ,,cry rapidly in g1·owing
its crop of large green leaves Wat main:1factrire the energy that
raises the crop of fruit and matures a good crOp of fruit and
supplies energy back into the tree for 1iext year's crop. Some
time after blossoming, depend.ing upon the season but begin.:
ning somewhere around hvo to three br four weeks, in tlmt
}Jeriod, the fruit buds for next year are diffetentiate<l and determined.
Q. ·w1mt do you mean by "differentiated and determined" l
A. In any growing plant-apple trees are no exceptionall growth takes place by what we call cell division. All livfog plants are made up of very small box-like tubes of living
matter called cells alid Owy divide and make inore, and at
1his critical period at about the time that tlle tree has reached
its full leaf growth, certuin of those small cells do what we
call differentiate and tum into very minute, tiny fruit buds
for next year ancJ tlley grow from that point on. That is called
cliffercntiating the fruit buds from the cells to determine the
bu.cl ci·op for 11ext year.
page 253 ~ Q. Is the function of the leaf changing during
that period 7
A. To some extent it does. The very early leaves, the small
leaves about the size of a nickel, we will say, never get any
larger than that much. 'J.1hey appear before and during the
blossoming period. Their primary function is to draw water
up through the tree and to take in oxygen-iri other words,
so the tree cnn breathe and supply energy for the production
development of these blossoms and setting the fruit. After
the fruit has been set rapid gro,vth of Iurge leaves occurs
and after these leaves reach maturity their function is to
1
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i:]jailufacture sugar and energy to' produce a crop of fruit
next year.Q. Doctor, in the course of that is· the tree subject to any
difficulties; attacks of pe'sts-tlfat is, in' the natai'e of things
that growing tree has to be protected, does it noU
A: That is right.- There are various fungus diseases nncl
insects that attack and feed on this growing tree.
Q.. Let's get down fo this scab business. ,vhat is apple
scab7
A. Apple scab is a fungus.- The best way to' describe a
fungus t6· you gentlemen is to think of mushrooms. Mush.;
rooms are a fungus big enough to sec. Scab is n
page 254} fungus just like a mushroom only the individual
parts ar·c· so small tl1at we can't see them with
the naked eye. Now, that fungus lives over the winter in
the dead leaves on the ground uncler the trees. In the spring;
at about the time the first green on the buds begins to show,
this fungus swells up with rainy periods and shoots its spores
out into the air.
Q. How big is one of these spores 1
A. It is very, very small. You have to use n high-powered
microscope to see it but when you do see it it looks very much
like a beiin.
Q.- Wliat condition of temperature and moistm·e is required
to get that dischargc1
A. The moisture :requirements are that there be enough
moisture to wet this blanket of leaves on the surface. The
temperature 1·equirea to shoot these spores out is around fifty
or sixty degrees 01; higher.
.
Q. You say at a certain periotl in the year that 11appens.
Could it happen at any other period of the year if you got the
right condition of moistm;e and temperature t
A. Before tlie buds burst the temperatures have not been
]1igh enough to do that. In otl1cr words, the lite of t~(l fungus
is gea1·cd and adjitsted so tllat the same temperature that
bi1rsts the buds and starts the tree to growing also
page 255 ~ ripen up this fungus and gets these spores ready
to shoot a:s soon as the rain comes.
Q: What happens to those spores when they shoot?
A. They are shot np in the air and the air and the wind carry
them around and they are deposited every,,·here and, of
course, some of them land on the apple foliago.
Q. Do you include in foliage the blooms and the petals Y
A. They, of course, land over every part of the tree but

,/
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those that land on the green foliage was what I was referring
to. On the petals, the stems or any other growing part I
would consider under my answe1· of foliage.
'
Q. ,vhut condition is obtained after the spore has alighted
on a growing leaf or blossom T
A. "'\Vell, since these spores are only shot out of these leaves
in the ground when it i-ains naturally the leaf or blossom it
lands on is wet and that acts just like any other seed such as
a bean seed .would under warm, moist conditions. They
sprout, send o~t a root very similar to a bean sprout if it was
laying on top·.of the ground. That roots itself into the leaf
and spreads out in all directions under the skin of the leaf,
which we call tbe epidermis.
Q. What condition is that leaf in after that spore attaches
itself?
page 256 ~ A. Immediately thers is no visible difference.
It is just as it was before.
Q. Is it infected or not with scab f
A. The term "infection of scab" usually applies to it as
soon as that little root enters the skin of the leaf. That leaf
is then infected.
Q. And when does that occur7
A. 'l,hut occurs very shortly after landing on the leaf.
Q. What period of time is required to develop this thing
that is visible to the eye-we will call it a lesion T
A. After this root penetrates the leaf it grows inside the
leaf with no visible sign for from one-week to two weeks, depending upon the temperature. In the early part of the season when the first spores land the temperature is such that
the average time at that time is two weeks after the spore
falls on the leaf until you can see the scab spot or lesion.
Q. So at petal fall spray if you would see a scabby leaf
it has to be a growth that has existed for two weeks f
A. Scab lesions that you see at petal fall would have to
have been on that growth for approximately two weeks.
Q. Then as the weather gets warmer those
page 257 ~ things develop quicker!
A. As the weather warms up that period from
the time the spore lands until the lesion shows gets shorter.
Q. \Vhat happens to that particular leaf if nothing is done!
A. That lesion-and incidently, the lesion amounts to a
large number of spore-bearing masses that would be very
similar to mushrooms coming up.
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Q. Is it similar to the same mushroom we had under the
tree J
A. Similar, only a little different shape and form, but it
is similar. It bursts through and breaks the skin of the leaf
and tho brown lesion that we soe arc literally thousands and
millions of these tiny spore-bearing bodies pushing up
through the skin of the leaf and it breaks the skin of the leaf.
Q. And what ha pp ens to them Y
A. rrhoy stay right there until it rains. As soon as it rains
the rnin washes these tiny spores, millions of them, and
splashes them around the tree and down over all of the other
fruit and anything that happens to be in the way.
Q. Now, is that before or after the time that the lesion is
visible to the eye T
A. That is from the time the lesion becomes visible, from
then on.
page 258 ~ Q. After that two weeks period in the early
senson that is wben the lesion appears is when
those things push out 1
A. That is right, after the two weeks waiting period.
Q. Did I understand you to say that those spores stay there
until it rains 1
A. rrhat is right.
Q. And what happens tllen 7
A. As soon as it rains the rain water splashes them around
on the trees and washes them from one leaf or one fruit to
another and reinfects tho rest of the leaves and fruit on the
tree.
Q. And as I understand you, the original thing shoots the
spore up in the air but nfter that lesion occurs on the foliago
the spore isn't shot up in the air but simply remains to be
washed around by the rain?
A. That is right. Now, if there is a strong wind blowing
the rain water picks up the spore and as far as tho water will
be blown the spore will be blown too in addition to washing.
Q. That first infection caused by the spores that come up
from the ground, what kind of infection do you call that t
A. These spores that come up from the ground and Innd
on these small leaves just before and during tho
page 259 ~ blo8soming nnd around petal fall, those produce
what we call primary scnb lesions.
Q. ,vimt are these Jittle fellows that wash around?
A. These little spores tltnt wash around produce what we
term secondary scab lesions.
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Q. 'What do the secondary scab lesions produce?
A. Secondary scab lesions, those spores that are washed
around, incubate and grow into the fruit and foliage tl1e same
'Rs the others and procluce more secondary scab lesions, and
that keeps on as long as it keeps raining.
Q. But after that first trip from the ground these descendants are just washed around f
A. That is right.
Q. But it is only once that they come up from the ground 7
A. Each time it rains from the time they get ripe, wl1ich
is shortly after green buds show, each time it rains for approximately two 01· three weeks, depending on how many
times it rains and the temperature, but each time it rains
there will be more primary spores shot out and cause more
JJrimary lesions and that usually takes on the average until
just about .finished up around petal fall time. Then there will
be no more of those until next year.
.
Q. Now, Dr. Reed, bas this scab thing troubled
page 260 ~ apple growers f
A. Scab has· troubled apple growers in the
eastern apple growing section as long as they have been growing apples.
Q. ,vben did it get to be a particular concern of yours 7
A. It became a particular concern of mine, I would say,
when I took the job as research assistant at Cornell University at the experimental station in New York State.
Q. ,vhen did you begin development of this spray material, Tag?
. A. I would say we began development of a spray material
known as Tag in the laboratory sometime in the winter of
1946.

Q. Have you stated the difference between primary and
secondary leaves on apple trees an<.1 when they occur?
A. What we term primary leaves are these small leaves
1.hat don't get much bigger than a nickel that come out before and during the bloom period. The secondary leaves are
ihe large leaves that grow after the blossom period. They
appear very rapidly and grow very quickly and get quite
Jarge after the blossom period .
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Q. Now, Dr. Reed, you were on the stand yesterday afternoon and you mentioned different phases of the
page 264} progress of the apple. ·would you take that
pamphlet and point out an illustration of the
phase that you mentioned when the bud was pink?
·
:
A. This (indicating) is the illustration referred to and· th.is
is the stage that is commonly referred to as the time for the
pink spray, just before the blossom opens.
Q. Now, those leaves at that time are of what size, Dr.
Recd?
A. They are quite small: They are possibly the size of a
five-cent-piece. That is a good average size for those leaves
at that time.
Q. And in number what relation or percentage do they bear
to the foliage on the tree after it is finished fully leafing?
A. I would estimate that they represent not more than ten
per cent of the total foliage that will be on the trees that
season.
Q. Ten per cent in number and what in surface area 1
A. In surface area much less, probably down around one or
two per cent of the total surface of leaf area.
Q. And what happens to those leaves in the development
of the fruit?
A. After the large leaves come out later these small leaves
become shaded and do not function very well and quite frequently fall off before the season is over, but it
page 265 } is gradual and you don't notice it. There are too
many other leaves at the time they fall and they
nre very inconspicuous at that time.
Q. Now, when in the course of time, do you arrive at the
stuge known as petal-fall after that stage?
A. Petal-fall stage is that period usually described when
three-Quarters of the petals have fallen from the bloom.
Q. ,vimt length of time is it from the pink stage to the
petal-fall stage?
A. The time between tl1e pink stage and the petal-fall varies
according .to temperature, but usually from one week to
around ten days or possibly two weeks.
Q. And what is the increase in the leafing of the tree between those points of time 1
A. Between the pink stage when the blossom starts to open
until the petals fall ther~ is very little increase in leaf surface
during that time. The growing energy of the tree is used
up in blossoms.
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Q. How about the number of lea,·es 1
A. Not many more leaves would appear. Very few new
leaves would appear between pink and petal-fall.
Q. Those leaves that appear between pink and petal-fall
are what?
A. They are similar to the leaves that appeared at the
pink stage. They are still what we term as primary or small
leaves.
page 266 ~ Q. ,vhcn do the secondary leaves begin to appear?
A. They _begin to appear shortly after the petal-fall period.
Q. And how long do they take to mature?
A. Each leaf as it matures probably takes around ten days
to grow and reach maturity and the total development of these
seconclary leaves woulcl be up to around three weeks or four
weeks after petal-fall.
Q. Did you mention something about terminal leavesY .
A. The terminal leaves are those that are on the growing
twig that grows and makes a growth of the tree, as differentiated from the leaves on the fruit spur. The fruit spur is
a very short twig that grows the apple and does not get a
large number of big lenves on the fruit spur. The bulk of the
leaves on the tree arc on the g1·owi11g terminals, the twig that
gro,vs which usually is from eight to eighteen inches long and
carries a large number of large leaves.
Q. Those twigs which grow to be up to eighteen inches long,
how long approximately would it be at petal-fall spray¥
A. At petal-fall spray it would probably be not longer than
an inch.
Q. And only tltc leaves on that length of it would have appeared nt that time'l
page 267 ~ A. That is right.
Q. ·would the terminal leaves have appeared at
all at that time 7
A. There would be some small leaves on that twig, the beginning of the growth of the terminal at that time, but very
small.
Q. And what percentage-we went into that, did we, or was
that with reference to the pink stage, the percentage of leaves 1
A. The percentage of leaves of the total leaf growth on the
tree on these terminals would be small, less than ten per cont
of the total tree leaves at petal-fall spray, even on the terminals.
Q. Even with the terminals 1
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A. Yes, sir.
Q. And that is in number?

A. Yes, sir.
Q. Arn] in area f
By Mr. Gilmer: He went over all that.
By the Court: This is a different type leaf.
The Witness: It wou)d be similar to the fruit spurs. It is
still less than ten per cent, probably two or three
page 268 } per cent of the total.
Bv Mr. Abbot:
•Q. Dr. Reed, what is this disease or fungus you referred
to yesterday as scab-what is it doing during that period between the dormant spray and the petal-fall spray1 Now, I
don't want you to go into the development of the thing but is
that a critical period Y
A. That is the most critical period because that is the time
your primary infection takes place which furnishes the spores
for Jater infection all through the season. If that fungus is
controlled during that period there is very little difficulty
controlling the disease for the rest of the season.
Q. Now, when did you begin working on Tag1
A. Began working on Tag in the laboratory in 1946.
Q. " 11mt is the basic e)ement of that material Y
A. The basic element of that is a chemical known phenol
mercury acetate.
Q. ·was there at that time any otlrnr material of a mercury
base on the market Y
A. Yes, there was a material based with phenol mercury
lactate, very similar, coming on the market at that time and
considerable experimental work had been done to show the
value of such spray.
page 269 } Q. Who was that work done by1
A. The original experimental work on apple
trees was done by Dr. Howard at Rhode Island Experiment
Station.
Q. ·was that done under any patenU
A. The invention of this particular spray was by Dr. Sawyer, n chemist in New York, and he patented this type of spray
material for this use.
Q. And when you started work on it Dr. Howard had been
working on it Y
A. That is right.
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Q. Now, explain to the jury what tests were made by you,
or rather by your department-have you explained who was
in your department?
A. No, sir.
Q. ·who was in your department in 1949? First tell us
about 1946.
A. I operate a laboratory which is set up to study this type
of problem and I have working under me qualified entomologists and chemists to assist me in this work.
Q. How many?
A. At that time I had three.
Q. Now, what was the first thing you did with the mercury
compound?
A. The first thing-and this is common with all new chem•
icals we study-we give it whnt we call a laboratory test.
Now, this test consists of growing the fungus in
page 270 ~ test tubes in the laboratory, getting the spores.
Then we make artificial leaves, duplicate leaves
ns near as we can artificiaUy, and spray those leaves in the
laboratory-subject them to rain, to sunlight and to weathering action, and we put the spores on those leaves before and
nfter the rain, and so forth, to duplicate conditions, incubate
them to grow the fungus, and test them to see whether the
fungus grew or did not grow. In that manner we determine
whether or not the chemicals that we are testing wiJl kill the
fungus and has possibilities of being a good spray material.
Q. The fungus you are talking about is scab!
A. No, it is not scab. It is a fungus that grows weJl-it
would be a guinea pig type fungus we use in the laboratory but
would react similarly to scab as regards to its reactions to
the fungicides.
·
Q...With the background of Dr. Howal'd 's work ancl the
results of tl1ose tests what conclusion did you come to about
the material f
A. ,veil, our tests confirmed the test work that Dr. Howard
Jrnd done and we found that the established dosage was correct
and that it wou]d kiJI fungi spores and it showed promise of
being a good spray material.
Q. Then what did you clo?
A. Then we took the material into apple orchards and tried
spraying it on the apple trees to observe the reacpagc 271 } tion of the trees, the effect on the fungus, and so
forth, to determine how many sprays it would require to control the fungus, wlmt time they should be put on,
and the strength of the dilution, how strong to use it.
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Q. Now, when did you begin doing that!
A. Those tests were conducted in the growing season and
summer of 1947.
Q. And where wero they conducted Y
A. They were conducted in the apple orchards in New Jersey.
Q. Aud that was under your immediate supervision 1
A. Yes, sir, these tests were under my immediate supervision in the orchards that we worked in.
Q. How were those performedT
A. Those tests are performed in this manner: ,ve select
trees that are normal in apple orchards close by where we can
follow them closely. They are sprayed with regular spray
equipment just as the grower would use, using the same technique that the apple grower commonly uses, spraying at more
or Jess the same time that the apple growers would spray in
n spray program of that type. In tests like those we use very
strong solutions, very weak solutions, too many and too f cw
sprays to see what the effect will be,-in other words, to see
how strong and when they should be applied.
page 272} Q. Now, what was the results of those tests'l
A. As a result of these tests we found that
when we used one-half pint of Tag fungicide to 100 gallons of
water it gave excellent protection to the apple trees without
harm to the trees.
Q. " 7hat do you mean by that-gave exce1lent control'/
A. e sprayed with Tag fungicide and when harvest time
came the apples were free of scab and the count of the foliage
indicated it had prevented the scab from establishing itself
on the foliage. 1\.,.e know this by leaving some trees in close
promimity to these trees unsprayed to let the scab develop
naturally. Then we can tell the difference.
Q. ,vhen was the spray with Tag that would produce that
result made-wlien with respect to time?
A. The spraying was done in the pre-blossom, pink and
petal-fall sprays.
Q. And that was the result that you found Y
A. That was the results that we found.
Q. 'When was that done 7
A. That was in 1947.
Q. In the fall of '47 you reached those conclusions Y
A. That is right, when we harvested apples in the fall
of '47.
Jlage 273 } Q. ·what was the next stage in its development?
A. The next stage in development was to ar-
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range with experiment stations throughout the apple growing
section of the eastern United States to have plant pathologists, men who study this type of problem, to test it in their
orchards, and we also sent it out to our own fieldmen in the
various apple growing areas and asked them to take it to apple growers in their territory and give some to them and have
them put it in their spray program and compare it on a number of trees to their regular spl'ay program.
Q. And that was done throughout the east Y
A. That was done throughout the eastern United States.
Q. I belie,ve you said your territory is east of the Roc.ky
l\Iountains/
A. That· is rigl1t.
Q. Now, west of the Rocky Mountains is scab a difficult
problem1
A. Scab is an entirely different problem there because
most of the npples out there are grown with irrigation and it
does not rain during the growing season so scab is not a problem and we did not consider that the results we might get
there would have any bearing on our problems here.
Q. Now, what did you do with these materials in 1948 by
way of experimenting or tests other than distripage 274 ~ buting iU
A. We repeated our tests ourselves, carrying
out the work ourselves in 1948. In addition, we added tests
in mixing the Tag fungicide with other spray materials which
would normally be used at that time such as lead arsenate,
wettable sulphur and various other materials likely to be
used by fruit growers if lie needed these particular sprays,
pre-pink, petal-fall and so forth, to see if it would make it
behave differentlv from what it did when used alone.
Q. And how did you do that, Doctor! Did you take different trees and use a different program on different ones of
them?
A. '\Ve took various numbers of trees and mixed these other
materials with Tag fungicide and then sprayed them with the
various mixtures and that was carried out through the spray
program, comparing them to unsprayed trees and comparing
them to trees sprayed with standard spray materials in common use.
Q. And what was the result of the tests made by you and
the tests made for you over the eastern half of the country in
1948?
A. These tests gave the same results as they had in 1947.
They had controlled the scab and when mixed with other
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materials such as lead arsenate and the commonly
usecl materials they did not harm the trees.
Q. Aside from the mercury base material what
other material in 1949 controlled scab and how?
A. There were two common materials available in '49 to
control scab. One was known as liquid lime-sulphur solution,
f.mcl that is both a protectant and an eradicant type spray.
Other type materials such as wettable sulphurs or flotation
sulphurs are used as a protcctaut only.
Q. Now explain to me what you mean by protection and
what you mean by eradicate.
A. A protcctant fungicide is a spray material that when
placed on the apple leaves before infection takes place-that
is, before these little spores from the fungus land on the leaf
-then it is a protective coating of this spray material that
kills the fungus spores when they land tmd it prevents them
from getting established. That is known as a protcctant. An
eradicant spray is one that if applied after it rains, these little
spores arc on the foliage, have germinated and are starting
to go into the leaves, if applied then it will kill the fungus at
that time. A purely protectant spray will not.
Q. The eradicant that you mentioned, aside from Tag, was
lime-sulphur 7
A. That is right, liquid lime-sulphur solution.
Q. How does that compare in effect with the
page 276 ~ mercury base 1
A. It performs the job in the same fashion.
Comparing the two sprays, the mercury base sprays have
generally been shown to be more effective in killing scab than
has the liquid lime-sulphur, and also to be somewhat safer
to the trees.
Q. Now, it was the results of these tests that caused you to
market this product?
A. The results of the tests encouraged us to market it, and
the, fact that apple growers, usually through no fault of their
own, quite often find themselves in need of a better fungicide
than what is then available, and that is why we put it on the
market.
Q. Now, I believe lime-sulphur and Tag are both protective
and eradicant scab sprays.
A. That is true. If they have been sprayed on before tho
rain falls tl1cy will protect ngainst the scab spores. If sprayed
on immediately after the rain they will kill the fungus that
establishes itself during that rainy period.
·
page 275
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Q. W11at do you mean by immediately after the rain?
A. As tl1ese spores land on the leaves and germinate they
send out these roots into the leaf. If sprayed immediately
after the rain-the usual period has been shown to be about
72 hours-that they will stop the scab and prepage 277 } vent it from developing.
Q. I understood you on yesterday to say tl1at
after this spore had landed on a leaf it was a period of 72
hours, more or less, before it established itself under tl1e
leaf's skin.
· A. That is rigllt. After 72 l1ours, more or less, it has gotten so deep down in the leaf tissue that it bas gone beyond
where one of these spray materials can attack it.
· Q. Then do I understand that after the expiration of t]1is
72-hour period, more or less, this scab is impervious to any
spray until the lesion appears f
A. That is the way that these spray materials react.
· Q. "7hich is l1ow much later no11nally7
.
A. From the 72-liour period until the scab shows, wl1ich
is from ten days to two weeks in early season temperatures,
it escapes the action of the spray material.
Q. Then to control the scab l1ow often do these materials
have to be applied prior to the petal-fall spray?
A. That varies but in general it is usually twice or three
times before the petal-fall, not counting petal-fall.
Q. Two or three times and petal-fall 1
A. Two or three times, plus petal fall. Petal-fall would
make three or four.
page 278 } Q. And in that way you will protect the leaves
that are coming on and will eradicate it from the
.
leaves which have alreadv been affected?
A. That is right. If 'the sprays are properly timed you
protect the new growth and eradicate the fungus that already
bas gotten established.
. Q. Dr. Reed, after you developed and decided to put this
product on the market was there anything else you had to
do7
A. Yes, sir. It was necessary to have tl1c label registered
and to ascertain the poison l1azard, to ascertain the danger
to humans and animals, and to supply that information.
Q. ,vho did that?
A. The work of supplying the information as regards to
the toxicity of the material to humans and animals was done
by toxicologists, not by me. That was done by competent
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toxicologists. I gathered this information and registered the
product-submitted it for registration.
·
Q. Now, liave you got a copy of this label f
A. Yes, sir.
Q. When was this label registered 1
By l\Ir. Gilmer: I want to object to this registration of the
label because the statute makes it a crime to state on the bottle or label that it is a registered label~ The purpage 279 } pose is to show tlmt tbese companies that register
assume no responsibility. It guarantees nothing
in the registration and is entirely misleading and therefore
it makes it a crime in every State to lmve on the label it is
registered, so I don't think it is proper to go before the jury
that it is registered.
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page 280}

By Mr. Gilmer: We will concede it was registered when
we bought it and when we used it.

•
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•

page 281 ~
e

By Mr. Abbot: ]\fr. Gilmer suggested that this would have
nothing to do with our liability and I think your Honor instructed the jury that they were to draw no inference from
it. Well, the statute provides that a registration of this label
is only after a finding that tbe label complies with all the provisions of the act. We are going to take tbe posipage 282 } tion, your Honor, that it is controlling here; that
we have complied with the statute, have registered the label with the Department of Agriculture which bas
found it to meet all of the requirements, including everything
that·
By the Court: Let's get this straight. I rule that the
re!?istration is not admissible in order to prove the propriety
of~the label. That is something that has to be done inde~;
__ !...·... · ___,_ .. ,····---··
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pendent]y. Now, it is perfectly proper if somebody has made
an investigation to have them here and let them testify as to
what investigation they made, but we don't know that the Department of Agriculture made a proper investigation at all
and this plaintiff is not bound by what the Department of
Agriculture has found. It is true, as far as the penal statute
is concerned, they may lmve complied, but I am ruling· that
registration will :not be admitted to prove the propriety of
the label. That will have to be cstnblished independently and
I will not permit you to sho.w anything more than the fact that
the statute was complied with and registration was had. Call
the jury in.
By l\fr. Abbot: ,vo respectfully save the point.
page 283}

•

•
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Q. Dr. Reed, take that Exhibit No. 4. Wlmt is the description of the product on the label 1 What is it called 1
A. Tag Fungicide No. 331.
Q. And what is that "ORTHO"l
A. qOHTHO" is our brand designation, our company
brand designation.
Q. And it is on all of your products?
A. That is on all of our products.
Q. And what does the label say the spray is forf
A. For protective and after-infection control of apple scab.

By tl1e Court: :Mr. Abbot, if you want to read to the jury
that exhibit you can read it all or any part of it you want. I
don't see any necessity in getting it in by question and answer. You can read what part you wnnt to the jury.

By Mr. Abbot:
Q. Doos that label indicate the nature of the contents of
that bottle in any way?
A. Yes, sir, it gives an active ingredients statepage 284 } men t.
Q. Does it show anything with respect to its
toxic qualities?
A. Yes, sir, it states that it is a poison ancl warns against
being poisoned by it and gives an antidote and treatment.
Q. Now, will you turn to the directions for use on that label
and read tho directions 'l

I
,\
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A. "Directions: Use Tag fungicide No. 331 at the rate of
one-half pint to 100 gallons diluted· spray, applied in the preblossom and petal fall spray application. Tag Fungicide No.
331 may be combined with lead arsenate, hydrated lime, DDT;
Benzene, Hexachloride, Tetraethyl Pyrophosphate and othe1•
insecticides normally used. Do not use with oil emulsions or
liquid lime-sulphur.
"When combined with wettable sulfur use Tag Fungicide
at the rate of 1/4 pint to 100 gallons diluted spray, added to
all the regular sulfur applications prior to and including petal
fall spray. This dosage should be increased to 1/2 pint whenever it is likely that scab infections have occurred following
prolonged rain periods. Consult vour local agricultural authoritv for correct time foucab sp111ys m e a c ~
Q. Those are flie'directions for its use that you have just
read?
·
A. Yes, sir.
page 285 } Q. Now, turn to ''Cautions" and read that.
A. "Caution: Contact of the undiluted Tag·
Fungicide No. 331 with the skin and eyes will cause irritation
and severe burning and blistering of the skin. ·wash off with
plenty of water immediately. ll'or eyes, get medical atten-· tion. Flush skin or eyes with water for 15 minutes.

l

"Various restrictions have been placed on the use of.
poisons on food crops where there is a possibility of residue
remaining at harvest. Do not use this product on bearing
apple trees later than petal fall.''
Q. Wlrnt does that last provision mean about residue?

A. There are regulations prohibiting the use of poison materials on fruit crops where there will be any possibility of
the food crop being contmninated with the poison and this
caution is put on there to warn against using the product so
that poison residues will occur on the food crop.
Q. Now, under the caution there is something entitled "Notice". ·wm you read that to the jury7
A. "Notice. The use of this material being subject to conditions beyond their controlBy Mr. Gilmer: I want to object to that. That is an excuse
from liability which I think is legally ina<lmissible.
By the Court: Objection overruled.

·i

Supreme Court of Appeals of Virginia

122

Dr. Walter Reed.

--

.... ,

.

-

page 286 ~ By Mr. Abbot:
Q. Go ahead and read it.
A. "Notice. The use of this material being subject to conditions beyond their control, neither California Spray-Chemical Corporation nor the seller makes any representation of
warranty, express or implied, with respect to results from
such use, whether or not used in accordance with directions.
The buyer accepts and uses this material subject to t11ese
terms and shall not hold eitller California Spray-Chemical
Corporation or seller liable for the results of any use of this
mateiial. Any buyer not accepting tbe foregoing terms is
requested to return to the seller this container unopened and
in good condition within five clnys from the date of purchase.
Seller is hereby authorized by Califomia Spray-Chemical
Corporation to refund the purchase price. Any buyer wl10
shall not have returned this container in such time and manner shall be conclusively presumed to have accepted all of
the terms of this notice.''
Q. Now, did you submit the basic information about the
tests which you gathered in having that label registered?
A. Yes, sir, I did.
Q. Your tests, as well-I mean dicl you put the whole history of the tliing before them 7
A. Yes, sir.
page 287

~

By the Court: That is strictly against my ruling.
By Mr. Abbot: I apologize.
By the Court: Gentlemen of the jury, you will not consider
that question or any answer to it. Vi7"hat the Department of
Agriculture may have clone is not before us and has no bearing on any issue in this case.
By l\fr. Abbot:
Q. ,vas that label in 1949 registered in the State of Virginia under the State statutes¥
A. Yes, sir.
Q. Did your company in 194!) issue any other literature
with respect to Tag!
A. Yes, sir.
Q. WhaU
A. A pamphlet.
Q. Exhibit No. 11
A. Yes, sir.
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Q. Will you take tliat, Dr. Reed, and tell me who prepared
it?
A. I prepared this pamphlet.
·
Q. And what was the purpose of it 1
page 288 ~ A. The purpose of it was to have a pamphlet
to give information relative to how this material
worked and what it was good for to apple growers .

•

•

•

•

•

Q. Explain the last part of the caution to the jury.
A. It is not up to me to determine when a spray residue is
poisonous or how much. That is under the regulations of the
,/
Food and Drug Division in ·washington, and to get this right
we had to confer with those people and submit
page 289 ~ chemical analysis data and information of that
type and they must pass on the acceptability of
the poison residue and to meet their advice and requirements
the wording of not to proceed beyond this period of two weeks
past petal fall was added.
Q. And that was done to meet their requirements. Now, ,--Dr. Reed, we have gone over this Tag business. You observed
the pictures which were shown here of the McClanahan orchard on day before yesterday. Will you state what, in your
opinion, based on the pictures, caused the defoliation of that
orchard?
A. Based on the performance of the Tag Fungicide in past
uses on apple trees, it is my opinion tllat the defoliation such
as that would have been caused by serious scab infestation.
Applying any caustic or eradicator fungicide to badly infected leaves-that is, badly infected with scab-to kill out
the scab which is clown inside the leaves also causes some injury to leaves. That is well known, and scab leaves that are
badly infected nnd the scab is killed out, they usually fall off.
Q. In other words, it is your conclusion that that leaf fall
resulted from the application of Tag to badly scabbed trees
and that the burning out of these spores caused the defoliation I/
A. That contributed to the defoliation because
page 290 } really budly scabbed leaves eventually drop any
way.
Q. They would in the course of events drop later?
A. That is right.
Q. Now, does your answer take into consideration the temperature that was applicable at that time?
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A. Yes, sir.
Q. And those temperatures you got from what source?
A~ The Weather Bureau's records taken at the University
of Virginia.

•

•

•

•

•

•

•

•

•

•

page 294 ~

Q. Dr. Reed, are you able to form an opinion as to what the
condition in "the orchard was y
A. Yes, sir.
Q. To what extent f
A. Bused on the precipitation, the temperature and the development of the trees, there was every opportunity for serious scab infestation to take place. The temperapage 295 ~ ture was right, the trees were in the right stage
and the rainfall came at the right time •

•

•

•

•

•

e

•

•

•

•

page 296}
Q. "Dr. Reed, are you able to form an opinion as to
what the condition in the orchard was 'I
A. In my opinion there would be a serious infestation of
scab.
By the Court:
Q. Answer the question in the form and manner you answered it while the jury was out. Do you recall what you said
while the jury was out 'l
A. May I have it read'I

Note: The answer refened to was read to the witness and
to the jury.

•

•

•

•

•

Q. Why, in your opinion, did that spray not control tl1e
scab in the orchar4 Y
By Mr. Michie:
object to that. It assumes the scab was
not coritrolled when the testimony is to the conpage 297 ~ trary.
By the Court: He can answer that question.

,:J

.

''
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A. In my opinion, one spray of liquid lime-sulphur prior
to petnl fnll would not be enough sprnys to protect the foliage
through that period. There should have been more sprays
thnn one applied for scab control than just that one in the
pink.
By Mr. Abbot:
Q. And you sny tlmt with reference to tl1e temperatures and
rainfall as shown on that exhibit?
A. Yes. According to tlle records of 110w many times it
rained to cause the scab spores to be shot in my opinion one
spray would not have given protection.
·
Q. What effect, in your opinion, did that spray have on the
scab condition in the orchard 1
By l\Ir. Michie: I think the form of l\Ir. Abbot's questions
are all objectionable.
·
By the Court: There is no substantinl objection to that
question. Overruled. I tl1ink it is a proper form.
By Mr. Abbot:
. . . .
.Q. ·wm you answer the question? .
A. One spray would have given scab protection for that
one period of time for which it was applied.
·
Q. The stage of infection at that time was
page 298 ~ what, in your opinion 1
A. In my opinion, undoubtedly there had been
a scab infection that had taken place but was past the 72-hour
period and which would develop later.
.
Q. When did that infection take place, in your opinion 'I
By Mr. Micl1ie: May it please the court, all these, questions
are getting to what your Honor ruled out.
·
By the Court: Objectionoverruled.
A. On May 1st, 2nd and 3rd there was sufficient rain and
proper temperature fo cause a scab infection.
·
By Mr. Abbot:
.
Q. You mean there wasn't any infection before the pink
spray?
.
.
A. Yes, there was an infection. There was rain on May,
1st, 2nd and 3rd.
.
·
Q. The pink spray was applied on April 10th Y

.... -~
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. A. I am looking at the wrong page. Excuse me. It is likely
that scab infection would take place any time from April 1st
through April 8th.
Q. Why, in your opinion, did not the spray of the 10th protect and eradicate any infection that might theretofore have
occurred?
A. Becnuse that is more than 72 hours after tbe
page 299 ~ rain.
Q. Dr. Reed, is it possible, in your opinion, to
defoliate an orchard with Tag througl1 the petal fall sprny to
an extent which would materially affect the value of the fruit
produced by that orchard1
A. No, sir. I clo not think that such a result would happen.
Q. I asked if it is possible, in your opinion.
A. In my opinion?

By the Court: Isn't that his answer? He said he doesn't
tl1ink it would happen.
By l\fr. Abbot:
Q. What is the reason for that opinion 1
A. I will explain it this way: The amount of foliage is very
small at that time and fruit growers hnve in the past made a
practice of using chemical sprays to t.hin apples sprayed in
the bloom with a caustic spray material. At that time they
attempt to burn off part of the apple crop. At the time they
use this caustic spray they quite freqnent.ly burn off the f oliage and the part of the apple crop that they clid not burn off
goes on and develops into a normal crop of fruit that year,
so that the mere fact that all the foliage is burnt off at that
time causes no injury. The tree can throw out its new foliage
and p;o ahead and develop the crop of fruit.
page 300 ~ Q. vYhat, in yom opinion, was the time with
reference to the petal fall spray of the application of a Tag spray, based on tl1e fact which was testified to
by plaintiffs' witness Fox that the leaves which were burned
and defoliated were fun-grown g
A. That would inclicntc to me that the Tag had been applied several days nfter petal fall, because the leaves would
not have been full-grown at petal fall.
Q. Wben are the leaves full grown Y
A. They reach full growth an1 maturity from approximately three to four weeks-that 1s, an of the leaves on the
tree. That is the length of time after petal fall.
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Q. Do you have any full grown leaves except those primary
leaves at petal fall?
A. Nothing except the primary lenves, tho small primary
leaves. That is all at petal fall.

CROSS EXAMINATION.

By Mr. :Michie:
Q. DI'. Recd, I believe that you testified that in your opinion the damage to this orchard was caused by tho application
of Tag to it when it was in a seiiously scab-infested condition.
Isn tt that what you just testified t
A. I don't remember that those are my e.~act words.
Q. ·what were your words or words you pref er to substitute now?
A. I cnn 't remember my exact words and
page 301 } wouldn't care to substitute any.
Q. Well, what is your opinion as to what caused
that defoliation Y
A. Shall I restntc my opinion 7
Q. Yes, sir.
A. In my opinion, the serious scab infestation probably oc1)Urred and it was on these diseased leaves due to the scab
and the eradication of these scab spores by the Tag defoliated
the trees.
Q. Then it was caused by the application of Tag to seriously scab-infested trees. That is substantially what you said
before.
A. The seriously scab-infected leaves undoubtedly would
drop. The application of Tag perlmps hastened that drop.
Q. The application of Tag caused the leaves to fall off wlien
they did. Is that it,
A. Just as I snid.
Q. Is tliat what you said f
A. That tlle application of Tng to seriously scab-infested
leaves may have hastened the drop of those leaves.
Q. That isn't what you testified to at first. You didn't say
anything about hastening. All of your direct examinationBy the Court: You are not asking a question.
page 302 } You are arguing witl1 the witness. That is a bad
habit you have. The witness testified that the
leaves would have dropped but the Tag made them drop
sooner. I believe that is correct but the jury will recall what
he said.

·128 .

Supreme Court of Appeals of Virginia

Dr. Walter Reed.
By Mr. Michie:
Q. The application of tl1e Tag caused these leaves to drop 1
A. The application of tl1e Tag hastened the dropping of
the foliage.
Q. Did you warn in your literature or on your label that
the application of Tag should not be applied to badly infested
trees, trees badly infested with Scab 1
A. I recall no such warning on the label.
Q. As a matter of fact, you recommended it as an eradicant
of scab, clidn·~t_you?
A. That.is 1·ight.
Q. Didn't say anytlling about "Don't put it on bad scab"f
A. For this reason: It was r~commended specifically for
pre-blossom and petal fall spray and during that period primary scab, if it occurred on those small leaves, and even if
the scab caused those small leaves to fall off, that would be
better to get rid of the scab infestation at that time than to
have it continue for the rest of the season.
Q. Your pamphlet says, "Don't use it later
page 303 ~ than two weeks after petal fall."
A. The pamphlet said, '' Due to restrictions of
poisonous residue do not".
Q. No harm in using it later except for the possibility of
poisons to human beings!
A. The label doesn't indicate that.
Q. The date that you use it is immaterial as far as damage
to the trees is concerned
By the Court: Let's follow this practice: When a question
is asked that you can answer, answer the question and then
you can make any explanation you wish to.
A. The recommendation not to put it on later than two
weeks following petal fall or the first cover spray, whichever
comes first, that recommendation was put on the pamphlet
specifically to answer the question regarding spray residue.
By Mr. Michie:
Q. And no harm to the trees in putting it on later, the harm
is to the consumers of the apples 7
A. As pertains to that warning the harm was in regard to
spray residue.
Q. That doesn't quite answer my question. Is there any
·harm to the trees if yon put it on lated Suppose you put it
on in September T
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~

A. It would be conting,mt on a lot of factors.
Q. In the full the leaves are stronger than in

the spring?
A.• They are different.
Q. "\.Youkln 'tit be less dange1• of defolintion if put on later't
A. Not huving any concr•ete experimental evidence of having tried to sprny trees in September and havh1g made no
study under those conditions I can't answer that question.
Q. Anyhow, your warning hnd nothing to do with danger
of defoliation but it was directed to the danger of somebody
getting some mercury in their system from eating the apples?
A. That is whnt the warning in the pamphlet was for.
Q. Now, I believe you testified yestel'day afternoon that
yon were very much su1•p1•iscd by what you heard in court
nbout this orchard because in all your experimental work
t>lsewhere you hnd novel' seen or heard of anything like it
before. Is that correcU
A. As I rccnll the question about bcittg surprised, the question, as I understood it, was, was I surprised when I heard
that the IeaveB hnd fullen from Mr. :McClannhan 's 01•chat·d,
and I heard about that long before I came to cout't.
Q. I didn't so understand the question but let's
page 305 ~ take it at that. You were surpl'ised when you
heard they had fallen because yon had never
heard of anything like it before up to that point f
A, That is right.
Q. Then yon could not have warned against that possiblo
da11ger, could you, because you didn't know about it?
A. ,Vhen I heard about the leaves falling off of the trees
I had no knowledge whatsoever as to any condition of scab
or anything, and all the experimental work that hnd been done
in determining to recommend this Tag material in pre-blossom
and petal fall sprays had not caused any serious defoliation
to trees up to that time or any spray later than that.
Q. Your experimentation had ttot gone far enough for you
to then know what yon now think you know that applied to
serious scab infestation the leaves will drop. Isn't that what
you state?
A. No.
Q. But you said you were sut·prised because you had never
heard of it causing the leaves to drop. Therefor~, you had
not had any experience with it causing leaves to drop.
A. It will not cause unsenbbecl leaves to dtop. I didn't
know bow much scab was in the orchard.

''
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Q. You knew it was going to kill scab-infected leaves all the
time yet you were surprised.
page 306 } A. I didn't know the amount of scab in the orchard. We do know that eradicant fungicides do
hasten the drop of any badly infected leaves. That is well
known among apple growers. My surprise was due to the fuct
that I did not know there was scab and if the leaves had fallun,
Rhowered down like they were reported, then I would have
been surprised because nothing like that had ever happened
before.
Q. " 7hy would you have been surprised if you knew it
would kill scabby leaves Y Yon knew they were putting it on
for scab. You recommended it for a scab eradicant and pro1ectant. You knew the chances were it was scab in the orchard.
A. I didn't know they were putting it on. I didn't know
until after they put it on.
Q. ·when it was reported to you you knew it.
A. Yes.
Q. ·when it was reported to you it was put on you assumed
they were putting it on for scab.
A. Yes, I assume scab was there or he used it as a preventative.
. Q. "Why were you surprised at the results if you knew the
leaves would dropY
A. I didn't expect for it to be applied at that time for scab
infestation.
1mge 307 } Q. It must be very, very extraordinary for tl1is
.
result to happen .
. A. Very extraordinary.
Q. You had never heard of such an extraordinary situation
as this and that . is why you were surprised 7 You didn't know
':rag would do 'ft .in this situation Y
· A. That is right';{;; ·
Q. And therefor~~you couldn't have given any warning
about it because yo'lfdidn 't know?
A. We didn't feel it was necessary to give such a warning.
Q. How do you give ~~w,arning when you don't know there
is anything to warn a~1$t 1 You just said you didn't know
it would do this. AnyhClW, you didn't.
A. e didn't.
t
Q. Now, you began the.t}evelopment of this Tag in the winter
of 1946, I believe, and yol;l have described the processes you
went through in '46, '47 and '48 and then put tbis on the market in '49. Those sounded like right elaborate processes but
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do you think it was really time enough to make all those tests
in various seasons, laboratory and field tests and entomology
tests, and have this on the market in '49'1
A. Yes, sir.
Q. As a matter of fact, Dr. Reed, doesn't your company
follow the policy of putting new developments on
page 308 ~ the market very early'l
A. No, sir.
Q. You are quite certain of thaU
A. Yes, sir.
Q. Have you ever discussed with otl1er officials of the company whether things shouldn't be pushed on the market sooner
than you were pushing them, or vice versa Y Have you ever
had any discussions of that character with the top people in
your company'l
A. Before we put a material on the market we have the
benefit of the experimental work of our own and all that is
previously known by other research workers. In this case it
goes clear back to 1942. All that is known we review and
compare to the necessity and the need for the product and then
a decision is made by me and the company officials, heads of
our research department, and the decision is made whether to
market it.
Q. And aren't they always pushing these things out 7
A. No, sir.
Q. Do you know whether your company has the reputation
among Virginia fruit growers of following that policy'l
A. I wouldn't know but I wouldn't think it would have the
reputation of pushing a product out too fast.
Q. And taking the chances '1
page 309 } A. I wouldn't think so,
Q. You don't know whether it i~ true or noU
A. I believe our company has the reputatiort of being conservative and knowing what we are do~;when we put out
spray products.
·,:." .
Q. Could you say positively it doesn't Jia'.ve that reputation
among Virginia fruit growers '1 , _
·
ot!·r.I have no knowledge to say ~ti~ely one way or the

Q. Now,. as a matter of_fac!, didn(ljo~get some defoliation
from Tag m North Carolma m 1949l;: ':.
A. I can't recall any such thing.
i
Q. Did Senator Byrd have some .trouble from it in his or·
chards near Timberville'/
A. He had an orchard in which it was tried.
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Q. Didn't he have some defoliation trouble Y
A. Not from Tag as such. From the investigation of those
trials of usage it was a chemical reaction with another spray
material.
Q. You mean the trouble was he used Tag and also some
other spray material which you hadn't warned him against
using?
A. It wasn't a question of using them together, as I understand the facts of that case.
Q. If he hacln 't used Tag he wouldn't have had tho troubler
A. If l1e hadn't used the other spl'ny material.
page 310 ~ Q. How about a man by the name of Green at
Farmville, clicln 't he have sotne trouble with iU
A. I don't recognize that name.
Q. Ho·,v. about a man named Wood at Perryville. Did he
have some trouble with iU
A. Tlic details of that I don't recall. I don't have tho record here.
Q. You have heard of it'l
A. I don't recall anything about it, any details.
Q. You do recall that Wood had some trouble'l
A. I don't recall the names of any of them.
Q. You know there was some trouble around Virginia when
first used besides this orchard f
A. There was some reports but in every case that investigated it was a different proposition entirely.
(J. Now, as a matter of fact, it reacts differently on different
trees when they do have trouble!
A. ,vhat do you meani
q. Different types of trees. For instance, over at Senator
Byrd's place it is u fact that the Delicious were ba<lly bit ovet·
there and the leaves fell pretty badly, the Stamens not quito
so badly, and Yorks not very much hurt.
page 311 ~ A. I don't see how we can contribute tbat to
Tag because that was not a question of Tag alone
when some other chemical contributed to it.
Q. In this orchard Yorks weren't badly affected as the
Delicious and Winesaps.
A. The results in this orchard could be partially explained.
The Yorks bloom Inter and the petal fall spray would have
been later. It is true that different varieties of apple trees do
react differently.
Q. You referred to these temperature reports and indicntcp
in your judgment, the temperature was not high enough to
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cause trouble unless there had been serious scab on the trees.
A. That is right.
Q. I take it then that if the temperature were high enough
you would get this kind of trouble even though there wasn't
anv serious scab on the tree 1
~\.. The history of spraying shows that under excessively
high temperatures practically any spray put on trees may
l'ause some damage or injury. Even spraying with water at
too high a temperature has been known to cause injury.
Q. \Vould is cause such injury as you have got heref
A. I wouldn't know.
Q. \Vouldn 't applying Tag with excessively high temperature cause such injury as you have got here Y
page 312 } A. I don't know.
Q. You dicln 't warn against that because you
didn't know about it 1
A. Let me explain this, if I may. In marketing any new
product the first year that it is on the market it is conceded
that the only thing that we are sure of and know is to use it
as per explicit directions because beyond that if we had sufficient information we would go bcyong that in giving 1·ecommendations, but the local agricultural authorities, fruit growers and other people cannot be assumed to know what would
happen or assume what would happen beyond those directions
because it is new and in that area wouldn't have the background and we directed it through the period that we know
what has happened and what to expect.

•

e

•

•

•

Q. You didn't know what would happen so didn't warn
against it.
A. ·we knew during the period we recommended this spray
to be applied what temperatures to expect and therefore knew
there would be no need to warn against it when
page 313 } such temperatures weren't likely. They had
never occurred during a time that these sprays
liad been under investigation. The temperatures that normally occur or could be expected through the petal fall spray
were such, and can be expected to be such that the temperature
would not be a factor in regard to any injury from spraying
during that period with Tag.
Q. If the temperature happens to run up unusually high
during that period that orchardist is in hard luck 7
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A. As I have already explained, even if there was some injury during that period it is cured. It might cause these small
Jlrimary leaves to drop but you would still be able to have a
crop of fruit without serious injury.

•
page 316
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Q. Why did you bring the temperatures in l1ere if it wasn't
due to scab instead of high temperature1 ,vhat relevancy bas
this thing to your case if temperatures might not have caused
iU
A. The temperatures on the dates it is alleged the spraying
was done, the 11th, 12th and 13th days of May, were not excessive temperatures for spraying.
Q. ,Vhat difference does it make if temperature could not
have caused the defoliation 1
A. The temperatures at that period were not excessive for
spraying.

page 318
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Q. And would they be the type of temperatures that would
normally appear in bulletins and publications and things of
that sort?
A. Official temperatures are the type that appear in bulletins and so forth that the fruit grower receives.

The witness stands aside.
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DR. A. B. GROVES,
having been first duly sworn, testifies as follows:
DIRECT EXA.MINATION.

By Mr. Abbot:
Q. You are Dr. A. B. Groves?
A. Tim t is right.
Q. ,vhere do you live Y
A. "rinchester, :Virginia.
Q. ,vhat do you do?
A. I am plant pathologist for the Virginia Agriculture Experiment Station.
Q. ,vhere were you educated, Doctor, and what work have
you done preparatory to the work you are doing nowf
A. I took my bachelor degree in horticulture at University
of Oklahoma, Master in plant patholobry at University of Arkansas, Doctor's work in plant pathology at Michigan State
College and one year's work in University of \Vost Virginia.
Q. How long have you been with the State of Virginia 'I
A. Since September, 1929.
,--Q. During that time what have your duties consisted of!
A. They have been experimentation in tho control and developments in fruit tree diseases.
Q. Have you been concerned with scab?
A. That is right. That is one of the diseases.
page 320 ~ Doctor, there has been introduced in evidence
Defendant's Exhibit No. 1, which is the 1949 Information for Virginia Fruit Growers, Bulletin 131. Are you
familiar with that bulletin Y
A. Yes, sir.
Q. Do you have anything to do with its preparation Y
A. Yes.
Q. The part of it dealing with scab?
A. I prepare the fruit diseases spray program and discus~ions.
Q. In 1949 was there or not a need for these mercury
sprays?
A. There was need for an eradicate fungicide, of which the
mercurys are one.
Q. What purpose in the spray program do the mercury
sprays perform? I am speaking now with reference to scab,
Doctor.
A. The mercury fungicide primarily is an eradicant under
special circumstances.

r·
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Q. At what times are they properly applied 1
A. Immediately following scab infection. 72 hours or three
days is the breaking point under tbose circumstances.
Q. And mercury isn't as long a protectant as the lime-sulphur or the wettable sulphur, is it Y
A. No, sir.
Q. But it is better as an eradicant f
page 321 } A. Are you comparing it with lime-sulphur or
both of them 1
Q. 'W'ith the lime-sulphur spray.
A. They are reasonably comparable. Perhaps the mercury
is more potent.
Q. Does a more thorough job!
A. Yes.
Q. In your opinion, Doctor, is the directions to use Tag
fungicide 331 through the petal fall spray a safe and proper
direction?
A. That has been our experience, yes.
Q. I believe you were here day before yesterday and obRerve<l the photographs of the McClanahan orchard. Could
you form any opinion or idea-or did you form any opinion
from those photographs as to what caused that defoliation in
view of the sprays which had been applied to the orchard
through l\Iay 11th or through the Tag sprayf If you don't
recall what they were I will read them.
A. I think I recall them. Yes, sir, I formed an opinion on
it on the basis of our own experience and observations. You
want me to continue 1
Q. Yes, sir.
A. In my opinion what happened there had been a severe
development of scab on the foliage and when the fungicide
sufficiently potent to kill this scab was being appage 322 } plied there was a shock reaction which killed tile
leaves to a large extent as well as the fungus. It
has been our experience and observation that when any leaf
tissue becomes so thoroughly diseased it is unable to resist
chemicals which it would resist in a normal healtl1y state, and
when these things arc put on them, anything that is strong
enough to destroy the advanced fungi development will frequently also destroy the leaf.
Q. 'When scab is in the condition which you referred to in
nn orchard what customarily results to that orchard if it isn~t
controlled or eradicated!
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J)r, J, B. Gr.aves,
4,. s~vf:lre jnfest~tion of 1$Cttb if not .controlled defolitites
11.nd Inrgely dcfruits the trees,
Q.. Poes it .aff.ect Oie µ_c~t year's cropf
A. Thnt depends on when the .defoliutio:n op~g.fs,
Q. It c<;mld up thn t 1
4. lt Jnjg4t ~o,weivnbly do thflt. l .suy it depe?Jds on w;hen
the defoliatioJ1 occurs in relqtion to tlH~ gr.owth of the tree.
Q. In Mr. l\lcClanu.hun 's case, aasu.n.iing thnt this spray was
1:lPPlie4 011 May lHJ1, l:2tb t)nd 13tb, what, in yo.q.r opip.µm,

did the effect of the application of 'l'ag h~v:e on the next

vear 's crop 1
• A, }>1·01-uiiture ile(olio,tl.on ;wh.ich r~suJted prevented tho

frpit bud.§ :(o.rmi.ng fo1· the f.ollow,ing yem:-,
r
page 323 ~ Q. In other words, even with tbe ·so~bby condi,.
tion th!lt obtnined there it might have ·been .possi:blp for thoso
trees to ;4.aye clev.elop.e.d f;i·uit h.uds for the p.e~t ~·'.!:~ijr if not4ing
had becm applLec;I t.<> itJie,ro.1
A. That is right,
Q. Pr. Grpves, tbe ftpplicoti911 of a sp1•ay at petfll f&ll which
results in defoliation-would, in your opinion, a spray appliecl .- .---;
in tho petnl fall spray whioh results in iJofolintioJl. hijve q. '
·
material effect on the crop foJ' thnt ycijr llJ.ld tho ~ul>seq~eJJ.t
vearf
• A. NP. That 11ttsn 't b~en P\ll' ~xpericnce 11nd observation.
Q. Po you rocoJI1Jne1icl 1,prllys for things which d~fQliates 1
A. Sprays for thing§! which also .CP.tJSes .d.efoliation in varying degree up to ii\most complet~ .fi~4;>lia.tion are .i·ecolll.,.
mended.
Q. ,And ure custO.l\1fl.tiiJY 1lU1ed a~Qng grow.ers 1
A. l doJ1't know your exact n}Oaning of "c»stomarily",
'rhey are utilized sometimes, yes.
·
Q. It is an approved p.raoti~e in the inil.u.stry1
A. Yes, sir,
CROSS EXAMl:tfATION,
JJy Mr. GilmcP t
·Q·. You wouidn't call that Q. general practice, to use any.,.
th~~g _to .~P.ray .nl\d .ta~e .off the leaves an~ J>8Iit of
p~ge 3~~:} 1the fruit ·bncl~, wo~tld Y~\lf
·
A. No, ~ot in .this mu'.t ,of the co.uµtFy.
Q. ·That is wh~t I thpµght. It i~ l'.~,I'ely .w~eq. l'l{oi,v, ~oJv
·Jong c{oes,it take ~~te1·.~ t.i:ee g~ts ~'\fQctqd.by scab f~r ~4e.~~l>
to ;beco~e .visib.e,1
·
· : ··
;A, ·Jt ·will b~come yisibl~ to skflled obscrvijtion. in nme or
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Roy 1.11cCla1ialtan.
ten days. TO: casual obser~·ation it will be revealed in about
12 to 14 days.
.. .
, . , ..
Q. Nine days is about the earliest it can be detected without
a magnifying· glass
mici·oscope 7.
A. Yes, sir.
· '
Q. Do y'ou s~y a· spray:should be applied within two or three
days after infection I
···
;:
~
,
;
A. Ye.s, sir~
Q. And you say it would be about .ten days before it would
.·. i •
•
ordinarily be'noticeable?
A. That is right.
··
' ..
Q. As a ·gcn~ral rule, say~up to August, the more mature tlle
leaves are ~h~ tougher they arc and can better resist things.
Isn't t~at right.f
, .
·.
··
. ..·
I
A. As a generality, yes, sir.
. ·. · , •· ·
· Q. ·when th~ leaves first comd -Out they arc tender, more
tender than when they have been out a month o'r two-Y·
A. Yes, sir.
!
· ... -

or

,..

,,

,.
'

page 328 }
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. ROY McCLANAHAN,
recalled -in rebuttal, ,testifies as follows·:
DIRECT EXAMINATION;
...

'

. !

By Mr. Gilmer:

•

•

...

• f

page 329}

•

•

'
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•
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I

I

~

•

.
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Q. Does' that sl1ow; what day the Nugreen ,~as applied 7
A. '\VeJ,inished tP:if:l p~i·~lc'1l~r ~nr.ay on Jhe 13th and on the
14th 1\ifr:~etamoi:l'/(l~lJcd me and l w~µt µp and look~d at the
;condition{1i-? im~edia.~ely~ as well ~s .'J.. recall, I tri~d to get
in touch with Mr. Majure in Roanoke and I called ])an Owen~
and asked him if he could get 'in touch with Mr. WiUiam Holtz-
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Roy McClanahan.
man or Mr. Foroacre who were up there at ,the time and for
them to come liack to my orchard. I don't re¢all exactly where
they contacted these two'pcople at but anyway on the 14th or
15th they returned and on'this date in the orchard they gave
.· me another set' of instructions to try to correct
page 330 } the damage which we tllought we had' done.
·
: ·· Q. "Tho were those men that gave you those instructions 1
· .. ·
·
A. ·wmiam Holtzman, and Roger Foreacre was along with
him. :
. ·
·
- Q. Holtzman is the man ·Mio sold you this Tag7
. ,
A. That is right, and the date. that we were supposed to
start.on this next spray. was May 16th.
'
Q. That spray started on May 16th and. took how many
days? ·
.
, ·· ·
··
·
··
A. That spray probably took three or four days, probably
a little longer than .the one with just the one. material

•

•

•

•
.

.

By Mr. Abbot: If your Honor please, at this
page 336 } time I would like to renew the motion we made
at the close of the plaintiffs' evidence to strike
· on the grounds mentioned and on the additional gr,Qund that
these statutory liabilities, if they exist, did not prb:x:imately
result in the injuries mentioned.
Note: (Argument of counsel in support of the foregoing
motion 'is here omitted.)
·
· ' ".
. By ~e.. Qourt: .. ~his. ~otion .i.~ .o~e. tha~. _I have. already
given serious consideration. I tl1mk 1t 1s fmrly clear but not
clear enough to take it away froin the jury. I 'will have a
gren t deal of difficulty witl:i the ins'tructions that
'admit a
verdict. ·'., "· · ·
' ·
· ··
·
·
1
By Mr. Michie: . Your 1lonor liasn 't heard· us~· . . .
By the.Court·:· I am gofog'to··overrule the moiicin.
By :M:~. A.ho,?~·:.', We save ,f~e·_point f<t t~q. t~asbns stated.
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•

•

•

page
338}
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Plai11tiffs' lnstr-uction A .. 1 (Refi,sccl):
"The Court instructs the Jury that if tbey believe from
the evidence that tho Tag purchtised by the Plaintiffs when
used in accordance with the Defend.ant's .qirection .Qn OPchar.ds
on which scnb has gotten well shlt•ted is injurious to such or-.
chards and that the injury to the Pb1intiffs' orchard was
caused by tho use of Tag undel' such circµmstancf3s in accordance with the directions of the D.efendant, they shall find for
the Plaintiffs.' 1
•

~--·-,

By the Court: Instruction A, as Qriginally offered, is refused, Instruction A, ~s amended and offered as A.,1 is re ..
fused. It seems to me, us far Qs direQtions a ro
page 339 ~ concerned, .the plaintiffs .clearly did not follow di.
;i·ectionl!.
By M:r, ·Michie: The plaintiffs except to the refusal of tho
comi fo .give Instruction A. ftS originally offered, or as
amended .and offered as .A-1, .on the ground thn.t we .contend
that the pinnpblct in evidence is a part of the directions and
that we f ollo,ved the pamphlet a1ld therefore followed the di..
rections.

•

•

•

•

page 342.}

•

•

•

Plaintiffs' Instruction B-:J (Given as amended by tTie,Caitrt);
"The Court ins.truchi the juey that if the label .o.n th~ TAG
which ,was ,purchnsed .by the .plai.ntiffs clid not contain e:v.ery
warning or caution .statcmc.nt :\Vitb .rcf\peqt to its use .after
scab ·had gotten well started In an orchard which might hay:e
been necessary .and wl1ich, if complied with, ;would b(l;\fe been
adequate .to p.r.c:von:t injury to ,plaiI\tiffs' 01•cluird .and rif they
also .belie:v:e .that the .injm:y to .the orchard resulted from such
failure to includ~ nny such warning or caution statement on
the label, then they shall find for tile plaintiffs
page 343 ~ unless the jury believe from tho evidence that the
plaintiff or anyone of them knew or oug4t ,to ,hav:e
known that mjury was likely to result from the applicati<;>n of
TAG 331 at the time it was applied.',

.,(.·

~

__ :=. __ :_i_

·.=·
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By l\[r. 1\Uchie: I understand tlie court is giving this instruction as the court's instruction modified and the plaintiffs
object to the modification and except to its being given as
modified on the ground that there is no evidence that the
plaintiffs, or :my of them, knew or ought to have known that
injury would likely result from the application of Tag at the
time it was applied.
8

•

page 360}

•

•

Bv :Mr. Abbot: The defendant moves the court to set aside
ihe ''erclict of the jury because it is contrnry to the law and
the e,·idence and asks the eourt to enter up a judgment for
the defendant on the following grounds:
1. For the failure of the court to strike plaintiffs' evidence
at the completion of the plaintiffs' evidence and at the conclusion of the entire evidence, and the particular reasons and
grounds for that motion are those specified as grounds for the
motions at the time thev were made.
The seco;1d ground is because the evidence
page 361 } fails to support nny cause of action. The same
motion is made with respect to setting the verdict
aside and then to award a 11ew trial if the former motion is
denied, on the grounds of misdirection, admitting and refusing evidence, and the basis for this motion is to be found in
the objections and exceptions taken to the action of the court
at the particular time.
By the Court: As I indicated on tlie motion to strike, it is
a very close question in my mind as to whether this case
should have gone to the jury. I will give you full opportunity
to present the matter. There is so little conflict in the evidence that unless you gentlemen want to do it there is no use
to have the record typed up for this purpose. If you prefer
to do it that is all right. I think I have a pretty clear recollection of the evidence and the issue is so very narrow that I
don't think it will be necessary to have the record typed at
this time. I would like for you to submit any written memoranda though that you may have. I would like very much
to have a memoranda of law with respect to the
page 362 ~ general proposition as to directions and particularly the effect of the failure of the plamti:ff in
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this case to follow directions. As I said, I think the caution
with respect to the residue is n very fine thread on which to
}mug a verdict of liability in a case of this kind where the explicit directions were so clear and, as I sec it now, the damnge would not have happened if those directions had been
followed.
As to the motion with respect to setting aside the verdict
nnd granting a new trial I am prepared to rule on that now.
I don't particularly desire any memorandum in that respect.
The only question in my mind is .that there might be somct hing wrong as to the question of measure of damages. If you
wish to submit something on that I will consider it bnt, as I
imy, I am prepared to rule on that motion at the present. time.
The otlier one, of course, has to be considered first. Do you
,vant 1'Ir. Abbot to present his views and authorities 7 Can
you agree on a time?

•

•

page 363}

•

•

•

By Mr. Abbot: If your Honor please, we are enabled to
treat that statutory liability, nrc we noU I don't know exactly whether that is well defined in the motion to strike.
By the Court: I will say this, Mr. Abbot; that
page 364 } if there isn't liability under the statute there
isn't any liability.
By Mr. Abhot: That is the point.
By the Court: If you can convince me of that your motion
will have to be sustained.

•

•

•

•
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