IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 4131

VIRGINIA:
In the Clerk's Office of the Supreme Court of Appeals
held at the Court-Library Building in the City of Richmond
on Wednesday the 25th day of February, 1953.
JULIAN B. HEPLER,

Appellant,

against
MARGARET .R. HEPLER,

Appellee.

From the Circuit Court of Alleghany County.

This is to certify that upon the petition of Julian B. Hepler
an appeal has been awarded by one of the Justices of the Supreme Court of Appeals of Virginia on the 23rd day of February, 1953, from a decree entered by the Circuit Court of
Alleghany County on the 20th day of September, 1952, in a
certain chancery cause then therein depending wherein Marg·arefR. Hepler was plaintiff and the said petitioner was defendant., upon the petitioner, or some one for him, entering
into bond with sufficient surety before the clerk of the said
~ii~~~~ta~orh! t~;~ii~~rs~1ty of five hundred dollars, with con-

,,.-'.tI~

!·~.;L_;·...!11

if~~tr

.}ti~#f

•

2

Supreme Court of Appeals of-Virginia

RECORD

•

•

•

•

•

•

page 7 }

DECREE.
This cause came on this clay to be beard upon the bill of
the complainant regular]y filed at rules; upon process personally served upon the defendant; upon evidence heard ore
tenus after reason a bfo and timely notice to the defendant;
upon the appearance of the complainant in person, and by
counsel, and the appearance of the defendant by counsel and
was arg·ued by counsel. ·
And it appearing to the court that the complainant and the
defendant are actual bona fide residents of and domiciled in
Alleghany County, Virginia, for at least one year prior to
the commencement of this suit; that they last co-habited together as man and wife in Alleghany County, Virginia; that
they were lawfully married on June 20, 1940; that three chil-·
dren were born of thiR union, namely,, Frank Hepler, Bobby
Hepler and Billy Hepler; that both tl1e complainant and the
defendant are members of the whi~e race; tlrnt the clefenclant.
wilfully deserted and abandoned the complainant, Margaret
Hepler, on July 30, 1949, and that said desertion has continued
uninterruptedly until this date; that there is no possibility
or probabability tbat they will ever again live togetl1er as
man and wife; that the complainant and the defendant have
entered into an written agreement with reference to the custody and support of the infant children and in settlement of
costs, attorney's fees, property rights and support
page 8 ~ of the children, which agreement is hereby set out
as follows:
"THIS CONTRACT, made and entered into this November 3,, 1949, by and between Julian B. Hepler, party of the_
first part, and :Margaret R. Hepler, his wife, party of the second part,
WHEREAS, there is a suit for divorce pending in the Circuit Court of Alleghany County, Virginia, in which the said
party of the second part is plaintiff and the party of the first
part is defendant; and,
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WHEREAS, the said parties desire to settle all alimony~
suit money, counsel fees and property rig·hts between them,
NOW, THEREFORE, THIS CONTRACT WITNESSETH:
That for .and in consideration of the mutual promises and
agreements l1ereinafter made by the parties hereto, the said
parties do hereby mutually ag·ree as follows:
First: The said party of the second pa rt agrees to convey
unto the said party of the first part all of her right, title and
interest in a certain lot owned by the said parties hereto.,
jointly, and designated as Lot Number Twenty-One (21} in
Riverview Addition No. 1 situated about one mile south of
the Town of Covington; and it is further ag:reed that all property rights of eac11 of the parties hereto in the estate of the
other party shall be terminated and extinguished by decree
entered by the Circuit Court· of Alleghany County, in said
pending suit for divorce:
Second: It is mutually agrQed by the said parties hereto
that the custody of their three infant children-Frank, William and Robert-shall be as follows: the said party of the
second part shall have the right to the custody of all three.
said children, except as follows : Frank and William Hepler
are to remain in the custody of their father, the said party
of the first part, until the end of the present school term at
Covington, Virginia, in June, 1950, at which time
page 9} the said Frank and ,vnliam Hepler shall be turned
over to the custody of t11eir said mother, during the
summer vacation of 1950. After the year 1950, the said party
of the first part shall have the right to t]1e custody of all three
of said children during the vacation time of the year, that is,
during the summer months, from ,Tune until September, provided that the said party of the first part maintains a home
where he can take care of said c11ilclren, or has a home for
them with 11is parents, or with the parents of the party of the
second part. It is further agreed and understood that each
of the parties hereto shall have the right to visit and see the
said children at any reasonable time and place:
Third: It is mutually ·agreed between the parties hereto
that the said party of the first part shall pay to the said party
of the second part Sixty Dollars ($60.00) per month fo.r the
support of the three said children, which amount shall be paid
only at such times as the said party of the second part has
the custody of all three of said children, that is to say, that
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the party of tbe first part shall not make any payment of said
support money until June, 1950, when the said Frank and
William Hepler are taken into tl1e custody and control of theparty of the second part, and no payment for support shaJl
be made by the party of the first part for said children at any
time when the said party of tlle first part has any of the three
children in his custody, or at such time as be is entitled to
the custody of the same, as set out in Second., above:
Fourth: It is further agreed that the said party of the
first part shall not hereafter pay any amount of alimony unto
the said party of the second part, and that all payments for
the maintenance and support of the said children and the said
party of the second part, as ordered in a certain decree entered by the said court in said chancery cause, on
pag·e 10 ~ the 29th day of September, 1949, of Seventy-five
Dollars ($75.00) per month, shall be superseded
by this contract. And it is further agreed that upon the payment by the party of the first part of the sum of Orie Hundred
and Fifty Dollars ($150.00), attorney's fee., as fixed by said
last mentioned decree, that no further payment of counsel
fees and suit money shall be required from the said party of
the first part.''
And the court being· of the opnuon that the complainant
Margaret Hepler is entitled to the relief prayed for in the
bill that the defendant deserted the complainant on July 30,.
1949,

It is therefore, Adjudged, Ordered and Decreed that the
complainant, Margaret Hepler, be and sl1e is, hereby granted
a divorce., a mensa et thoro, from the defendant on the grounds
of desertion; and the contract hereinabove set out is hereby
ratified, approved and confirmed; and it is adjudged, ordered
and decreed that all rights of the said complainant in and to
the property of the defendant, whether past, present or
future, including contingent right of dower, be, and the same
are, hereby cancelled and extinguished; and in like manner,
all rights of the said defendant in and to tbe property of the
complainant., whether past, present or future, including contingent right of curtesy, be, and the same are, hereby cancelled
and extinguished; and it is further adjudged, ordered and
decreed that the defendant be, and is, hereby released from
the payment of alimony, past, present and future, unto the
complainant., and that all rights of the complainant to alimony
are hereby exting·uished and forever terminated; and the .defendant, at the time of the entry of this decree, paid to Hale
Collins, attorney for the complainant, the attorney's fee of
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$150.00, which amount is in full of all attorneys' fees and costs
to be paid by the defendant in this proceeding·.
And this cause is continued.
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This cause came on this day to be beard upon papers heretofore :filed in this cause; upon the petition of Margaret--·
Hepler requesting that the divorce, a 1nensa et thoro, heretofore granted on the 17th day of December, 1949, be merged
into an absolute divorce; upon depositions duly and regularly.
taken in ,support of the complainant's petition;
It is., Therefore, Adjudged, Ordered and Decreed that the
desertion by the defendant of the complainant has continued
for a period of more than two years tllat is from July 30,
1949; that the divorce, a men,sa et thoro, be and the same hereby is merged into an absolute divorce, a vinc'U,lO niatrimonii,
and the complainant, Margaret Hepler, is hereby granted an
absolute divorce a. vinculo matrhnon,ii, from the defendant,
Julian Hepler., but neither party to this cause, either complainant or defendant, shall remarry, except to one another,
within a period of four (4) months from the date of this
decree, and that all the terms and conditions of the decree
heretofore entered on the 17th clay of December, 1949, shall
remain in full force and effect.
And nothing further remaining . to be clone in this cause,
it is ordered to be stricken from the docket and placed among
the ended causes.
""'·

Enter 9-26-51.
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DECREE.
This day came the complainant and moved the court for
a rule against Julian Hepler to show cause why he should not

be punished for contempt for his failure to comply with the
decree of this court entered on December 17, 1949, to which
the defendant had notice; and came the defendant., after notice to the complainant and moved the court to amend the
decree of Decern ber 17, 1949, and change custody of the children as provided in said decree. It is therefore adjudged,
ordered and decreed that a rule issue against the defendant
to appear before this Court at Clifton Forge, Virginia, on
Saturday, September 20, 1952, at 10 :00 o'clock a. m. to show
cause, if any he can., why he should not be punished for the
alleged violation of the decree, and a copy of this decree
served upon the defendant shall be and constitute the rule.
It is further adjuclg·ed, ordered and decreed that the motion
of the defendant for change of custody of the children be also
sot for hearing- at the same time and place.
We consent to the entry of this decree.
WILLIAM E. CARSON
R. B. STEPHENSON
A ttys. for Julian Hepler
HALE COLLINS
Atty. for Margaret Hepler.
Sept. 15, 1952.
Enter 9-15-52
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Filed 9-20-52.

E. L.A .

...___

Julian B. Hepler v. Margaret R. Hepler.

7

THE ANSWER OF JULIAN B. HEPLER TO A RULE
AWARDED AGAINST HIM ON SEPTEMBER 15TH
TO SHOW GAUSE WHY HE SHOULD NOT BE
PUNISHED FOR CONTEMPT AND HIS PETITION
PR.A.YING FOR THE CUSTODY OF HIS THREE (3)
INFANT CHILDREN.
This respondent, Julian B. Hepler, for answer to the said
rule asked against him, answers and says:
One : That by a decree entered by this Court on December
17, 1949 a certain contract was confirmed between respondent
nnd his wife, the complainant., touching the custody of their
three infant children, which contract and decree confirming
same was substantially as follows:
That respondent was to have the custody of his two infant
children, namely Frank Hepler, aged 9 and William Hepler,
aged 2, until June, 1950; that at tl1e encl of the school year in
Covington, the complainant, their mother., was to have th<:
custody of the said two infant children during the summer of
1950 and thereafter until June, 1951, that both of said chil<1ren and also Robert Hepler, aged 6, were then to be restored
to the custody of respondent in .Alleghany County for the
three summer months of 1951 and for each succeeding year.
Two: Respondent avers that the infant, Robert Hepler,
was taken by his mother., at or about the time of the entry of
said decree and has continued in her custody until in June,
1952, when he was returned to respondent, in Alleghany
County, by the complainant, and that Robert spent the summer in complainant's home until August 22nd, when he was
taken away by his mother, to the .State of Florida; that complainant failed to return Robert Hepler to the custody of respondent in June, 1951., and instead wrote respondent's
mother that she had placed him in a camp for the summer,
which action was contrarv to the aforesaid decree
page 20 ~ and was contrary to the ,;,ishes of the respondent,
but there was nothing respondent could do ab_out
it since his said son and the complainant were in the State
of Florida. Respondent avers that finally in June, 1952, complainant brought the infant, Robert, back to spend tl1e summer with respondent and he did spend the summer with respondent, at his mother's home where respondent lives at
Sweet Chaylbeate. And respondent further avers that it was
nt once evident that Robert Hepler had not received the
proper care and training by his mother since he had been in
her custody., from December, 1949 until June, 1952, that he
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had associated with persons who had taught him to steal and
lie and curse and that he had had no training or discipline
by his mother and during the summer of 1952 respondent
avers that respondent's mother, Mrs. Baxter Hepler, who has
been a real mother to respondent's children, and respondent
also, attempted to correct and did correct the habits Robert
had formed in regard to stealing and en ri:1ing and telling untruths and respondent's said son improved in every way and
did not want to return to the custody of his mother and woulcl
not have gone with her except that she took him in 11er car
pretending to go to some kinswoman's home for the night and
then proceeded on to Florida without even taking any necessary clothin:g for respondent's said son.
Three: Respondent avers that the said Frank Hepler and
William Hepler have been with respondent and llis said
motber during all the time from December, 1949 until the
present time; that complainant never demanded the custody
of said children in the summer of 1950, to ,vhich she was entitled in said decree, that she never demanded the custody
during the school year of 1950 to 1951 as provided in said
decree or during the school year of 1951-Hl52 as provided in
said decree, ancl said children continued to live and grow and
were happy in the home of respondent, with his mother and
father. In fact., these two children have been with respondent
and his said mother practically all of their said lives.
Four: Respondent avers that sometime in the early part
of August, 1952, the complainant wrote a letter to respondent's mother telling her that she was coming to get Frank..
William and Robert and also wrote fl letter to Frank telling~
him that she was coming to take him back to :Florida, that
this news had a very serious effect on respondent's
page 21 ~ son, Frank. He became greatly agitated about being taken away from respondent aml respondent's
mother and became hysterical and begg·ed that I1e be permitted to stay with respondent and hnd no desire to g-o with
his mother and respondent avers that tllis was purely voluntary on the part of said infant, and that respondent and his
said mother have never attempted in any way to influence or
prejudice said infants against their mother; that following
the letter complainant came to Alleghany County on or about
Aug·ust 16th for the purpose of taking these children back to
Florida, that on August 20th sI1e took the three children to
a fair at Lewisburg· and brought them back that night and
during· this day·she had told them she was going to take them
back to Florida with her, but the night of August 20th Frank
cried all night and could not sleep and was greatly agitated
and nervous for the reason that he did not want to g·o with
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his mother and it became necessary to call a doctor and have
him given a sedative to relieve hiR extreme nervousness and
agitation about the matter, and this respondent., knowing the
serious consequences that might result from forcing his son
to go with his mother refused to let him go and thereupon
complainant took Robert Hepler against the wishes of respondent and before she was entitled to take him, under said
decree, and left for Gap Mills, West Virginia, and continued
on to Florida.
Five: Respondent avers that he bas never violated intentionally the decree of this Court entered in this cam:te, that l1e
was perfectly willing· for complainant to take said children in
the summer of 1950 but, in as much as she has never taken tl1e
custody of said children and thev do not love he·r or want to
Jive with her and, in fiR much 3S thev have become attached
to his home in Alleg;hnny County, a rliange of condition has
resulted and the (Jnestion is wl1ether the hest interests of said
children will be promoted by forcing- them to go with their
mother. This respondent says th::it thh~ condition has been
brought about bv the mot.lwr'R ·failure to tnke said children
at a time when she was entitled to them in 1950 and 1951 and,
thereby, she has forfciteil her rig·ht to the said children and
the Court will have to say who is entitled to the custody of
the same at this time and under the facts now existpag·e 22 ~ ing.
Six: Respondent further avers that complainant is not a proper person to have custocly of said children,
that she has no one to take care of them in Florida, that she
has a job and works and it has been demonstrated that Rollert
Hepler has not bad the proper training· and care by his mother
and responde.nt further avers that the complainant is emotionally unstable, that sl1e drinks intoxicating liquors to excess and tlrn t if said children a re turned over to her they will
have no home-life, that they will be subjected to surroundings
that are not best to their growth and training.
·
Seven: Respondent further avers that Frank Hepler is now
in school in the seventh grade at Dnnlap School and has been
in school regularly since he is in the custody of respondent,
that respondent is able financially to support and care for his
three said children, that respondent's mother and father are
good Christian people who take a great interest in these children and assist respondent in making a ,g;oocl home for them
and are perfectly willing to continue to do so.
Eight: This respondent expressly avers that he bas never
intentionally violated the said decree of this Court, that he
has only refused to deliver Raid c11ilclren to complainant because of her long absence from them and further for the rea-
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son that the children did not want to go with their mother.,
and respondent was further advised and believes that his son,
F'rank Hepler is of sufficient age to select which parent he
should live with.
Nine: Respondent denies that he has intentionally or other\yise been guilty of violation of the Court's decree and asks
that he may .file thiR, his answer and petition, and prays that
the custody of all three of the said children may be awarded
to petitioner and that he may have the permanent custody of
the three said children, subject to the right of the mother to
see and visit sairl children in the State of Virginia at such
times as may be reasonable.
:. · And in duty bound, this respondent and petitioner asks for
such other and further and general relief as in equity may
seem meet.

JULIAN B. HEPLER
By Counsel.
WILLIAM E. CARSON
R.B.STEPHENSON
.
Council for Respondent and Petitioner .
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Tl1is cau8e came on this day to be l1eard upon the rule
ag·ainst the defendant to show cause why be should not be held
in contempt of court for violation of the decree of this court
~ntercd on the 17th day of December, 1949; and upon the petition of the defendant, this day filed by leave of court, asking
for a change of custody of the three infant children born of
the marriage of the parties to this proceeding·_, as awarded by
this court in it::.. decree of December 17, 1949; upon the appearance of the defendant to the show cause order and his
answer thereto, contained in the petition upon the evidence
heard ore tenus before the court, and was arg-uecl by counsel.
Upon consideration whereof it appearing to the court from
evidence, and from the whole record in this proceeding that
no change in the custody of the three children should be made
as provided in the decree of December 17, 1949, and that the
custody thereby should remain as heretofore provided and
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'Ordered in said decree, it is therefore adjudg·ed, ordered and
decreed that the cust-0dy of the three children, Frank, Robert
and William Hepler be and the same is hereby awarded to
~fargaret Hepler, the. mother in the same manner and upon
the same conditions as heretofore provided in the decree of
December 17, 1949, including the payment of $60.00 per month
,during the time all three children are in the custody of the
complainant, for the support and maintenance of said chil·dren. And it is further adjudged ordered and decreed that
the defendant shall forthwith comply with this decree and deliver Frank and William Hepler to Margaret Hepler (Robert
Hepler now being in the custody of the complainpage 24 } ant.
And it appearing to the court that the defendant
is in contempt of this court for his failure to comply and
abide with the decree of December 17, 1949, to which be has
failed to purge himself, it is adjudged, ordered and decreed
that the defendant., Julian Hepler be and he hereby is adjudged guilty of contempt, and the court ascertains his
punishment at a term of twenty days in jail which sentence
s11all be suspended upon the defendant forthwith complying
with this decree, otherwise said sentence to be served in the
jail of this court.
It is further adjudged, ordered and decreed that the defendant shall pay the cost of this proceeding including an
attorney's fee of $25.00 to the attorney for tl1e complainant.
And the defendant having stated in open court t11at he did
not intend to comply with this decree and would apply to the
'Supreme Court of Appeals of Virginia for an appeal from
this decree, execution hereunder is suspended until September 22, 1952, upon the defendant, or some one for him, ex·ecuting bond before the Clerk of this court in the penalty of
$500.00, conditioned as the law directs, and upon his failure
to execute the said bond, the Sl1eriff of this county is directed
to take possession of said children and deliver them to the
complainant, and upon execution of the bond, thereafter for a
period of sixty clays.
Pending application for the appeal and during the appeal
if the same be allowed, the said clefend ant shall pay to the
complainant for the support and maintenance of Robert
Hepler, _now in the possession of the complainant, the sum of
$20.00 per month, beginning October 1, 1952.
It is further ordered and decreed that when possession of
the children are delivered to Margaret Hepler., she shall before_ taking possession and custody of them, excepting Robert
Hepler, execute bond in the penalty of $1,000.00 before the
derk of this court, conditioned upon her complying with the
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decree of December 17, 1949, and further, conditioned to bring
them before this court at such time as the court may hereafterorder and direct.
Enter 9-20-52.

.

•
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
To: Hale Collins, ...i.\..ttorney for Margaret R .. Hepler.
You are hereby notified that the defendant, Julian B. Hepler, in the above styled chancery cause, intends to appeal and
hereby gives notice to you of an appeal to the Supreme Court
of Appeals of Virginia from a certain final judgment and
decree entered by the Circuit Court of Alleghany County in
the above styled chancery cause on Septemqer 20, 1952,.
wherein the said court refused to award the custody of thethree infant children, namely, Frank Hepler, Robert Hepler
and ·wmiam Hepler to their father, Julian B. Hepler and
awarded the custody of same to the said :Margaret R. Hepler; and the said Court further held that the defendant, Julian B. Hepler, was in contempt of said Court and imposed a.
sentence of twenty days in jail on the said Julian B. Hepler
for such contempt; and this notice of appeal is given to you
in order to perfect an appeal from said final judgment and
decree by the said defendant, Julian B. Hepler, against the
said Margaret R-. Hepler, to the Supreme Court of Appeals of
Virginia; and we hereby set out ancl assign the following errors of the trial court, which notice of appeal and assignments
of error is given you as provided by Rule: 5, paragraph 4 as
set out in the Rules of the Supreme Court of Appeals of Virginia.
The said assignments of error are as follows~
First: The Court erred in refusing to award the custody
of the said infant children, namely, Frank Hepler, Robert
Hepler and "William Hepler, to the custody of their father~
,Julian B. Hepler.
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Second: The Court erred in sentencing the defendant, Julian B. Hepler, to twenty days in jail
for his failure to comply with the terms of a former decree entered in said cause.
page- 27

~

Dated this Nov. 14, 1952.
R. B. STEPHENSON,
WILLIAM E. CARSON,
Attorneys for Julian B. Hepler, the defendant.

*
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Filed. Nov. 14, 1952.
F. E. DILLARD, Clerk.

*

*

•

Received and filed. November 15, 1952.
EARLL. ABBOTT, Judge.

*
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0~ THE SHO\V CAUSE ORDER AND MOTION FOR,
CHANGING Tl-IE FORMER DECREE AS TO
CUSTODY OF THE CHILDREN.
Clifton Forge, Virginia.
September 20, 1952.
Before Honorable Earl L. Abbott, J uclge.
Appearances:
For the Complainant-Hale Collins, Esq., Counsel. Complainant in propria. persona.
For the Respondent-R. B. Stephenson, Sr., Esq., and William E. Carson, Esq., counsel. Respondent in vropria persona.
page 2

~

(The hereinafter proceedings were held in the
Corporation Court of the City of Clifton Forge,
Virginia, at 12 :00 M., in chambers.)
The Court : All right, you may proceed.

f:::

Supreme Court of Appeals of Virginia

14

Margaret Hepler.

Mr. Stephenson: Do you care for us to make a statement,
,Judge?
The Court: No, I think I understand what it is.
Mr. Stephenson: My suggestion was that this record ought
to show it was a bearing on the rule and also on the applil~ation of the defendant, Julian Hepler for the custody of these
children in accordance with the Court's decree entered on
September 15, 1952. I think that would be just a matter of
stating it in the record there, which I started to do and I
have done and he took it down. That is all right?
The Court: Yes, sir.
Mr. Stephenson: I do not know who offers evidence first
here.
The Court : Mr. Collins.
Evidence presented in behalf of Complainant.
pag·e 3

~

MARGARET HEPLER,
complainant, was sworn in her own belialf and tes-

tified:
DIRECT EXAMINATION.
By Mr. Collins :
Q. Mrs. Hepler, your name is Margaret Hepler, is it not?
A. Yes, sir.
Q. You are now living, I believe, in the State of Florida T
A. Yes, sir.
Q. You are the same Margaret Hepler who was complainant. in a divorce suit against Julian Hepler, starting in 1949¥
A. Yes, sir.
Q. Mrs. Hepler, at the time of the divorce proceedings, in
1949, and before the divorce proceedings ·were started, you
and your husband owned or were purchasing a piece of property in the Town of Covington Y
Mr. Stephenson: I object to that, if your Honor please, as
immaterial.
A. Yes, sir.
The Court: It is probably leading up to this contract, I
don't know. Objection overruled.
Mr. Stephenson: I don't know, I just wanted to make this
objection. It seems that we are here in answer to the rule.

Julian B. Hepler v. Margaret R. Hepler.
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Margaret Hepler.

The Court.:· That is right.
Mr. Stephenson.: I thought we would have to put
on -evidence.
·
The Court: He has to prove a violation of it, first.

page 4 .~

Bv Mr. Collins:
~Q. You owned .a piece of property, you say!
A. Yes, sir.
Mr. Stephenson: I object to going into all of that, your
Honor, because it is just a question of violating the deeree.
The Court: Just do not cover any more than you have to,
:Mr. Collins. Do not rehash the divorce proceedings.
By Mr. Collins:
Q. I believe, at that time and now, you have three children T
A.· Yes, sir.
Q. And the property rights and the custody of the children
.were involved in the divorce suiU
A. Yes, sir.
Q. Mrs. Hepler, at the time of the divorce did you enter into
:an agreement with your husband with reference to custody of
the children and property rights!

Mr .. Stephenson: None of that is denied, your Honor.
A. Yes, sir.

The Court: Just for t11e purpose of the hearing.
Jlage 5 } :M:r. Stephenson : It is in the record. We are
·
trying to simplify. We have a lot of proof here. I
just thought we would save time.
The Court: I expect that ought to go in here because I
think I heard this evidence ore ten·u.s and that evidence is not
in the record.
·
Mr. Collins: Yes, sir.
Bv Mr. Collins:
·Q. You and your husband did enter into a contract?
A. Yes, sir.
Q. Also, at the time you alleged in your bill severe cruelty
and threats made by your husband T
A. Yes, sir.
Mr. Stephenson: Wait a minute. I object to that, if your
llonor please. It hasn't a thing to do with this question here.
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Margaret Hepler.

The only question here is the violation of the Court's order
and the proper custody of these children. Why should we go
into a lot of side issues and try the divorce case over 1 I do
not see it.
The Court: We are not going to try the divorce case over.
Go ahead.
Mr. Stephenson: I want to except to the Court's ruling and
any answer made by the witness.
By Mr. Collins;
Q. ~ believe I asked you the question whether you
page 6 ~ alleged in your bill that your husband had made·
threats on your life, had I not!

Mr. Stephenson: vVait a minuteA. Yes, sir.

Mr. Stephenson: I object, if your Honor please, on the further grounds that the divorce decree was entered on thegrounds of desertion. It would certainly be improper to try to
drag that in-that kind of evidence.
The Court: That may have been gone into in the custody of
the children. Objection overruled.
Mr. Stephenson : Exception.
Bv Mr. Collins:
"'Q. At that time he had made threat's against your life, bad
he not 'l
A. Yes, sir.
Mr. Stephenson: Same objection and exception. May it be·
understood and ag'rced that that applies to every question
asked this witness 1
The Court: All right, it will be.
Mr. Stephenson : Will you agree to tI1at t'
The Court: He does not have to.
Mr. Stephenson: I think he has to.
The Court: Let"s go ahead. We can save a lot of time·.
You are objecting to everything he is asking, and I ovetrule
everything, and you except to everything.
page 7 f :Mr. Stephenson : Yes, sir.

By Mr. Collins:
Q. Mrs. Hepler, also at that time, prior to the entry of the
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,lecree, had your husband denied the paternity of these children f
A. Yes, sir.
l\Ir. Stephenson: I object to that, if your Honor please.
That is going into an absolutely new question. There is no
gTound for it at all.
·~ The Court: Objection overruled.
Mr. Stephenson: Exception.
Bv Mr. Collins:
"Q. Your answer is that he had f
A. Yes, sir.
Q. Had he denied that more than onc.e?
A. Yes, sir.
l\fr. Stephenson:

Sarne objection and exception.

Q. "\Vere all of these threats and accusations of immorality
made by him against you the basis of the separation or reason
you could not get along f
.A. Yes, sir.

Mr. Stephenson: I object to that, if your Honor please,
because the record speaks for itself.
The Court : Objection overruled.
Mr. Stephenson: Nothing like that is alleg·ed here.
page 8 ~ Exception.
By :Mr. Collins:
Q. l\frs. Hepler, I believe that with reference to the property
you had put considerable money in the property¥
Mr. Stephenson: I object to that, if your Honor please.
The property rights were all agreed upon and settled in the
contract.
The Court: I will sustain that objection.

By Mr. Collins:
Q. Mrs. Hepler, then in these proceedings you had asked
for the cnstody of the children, and in accordance :with that
you and your husband entered into a contract, did you not?
A. Yes, sir.
Q. As a part of that contract, you agreed to forego or give
up your rigl1ts in the property-

!'1c
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A .. Yes, sir.
Q. -in order to get complete custody of the children; is
that right?
Mr. Stephenson: I object to that.
.. The Court: Overruled.
Q. (Continuing) Is that righU
A. Yes, sir.
Q. Did you have any money or income at that time?

Mr. Stephenson: I object to that, if your Honor please.
What in the world could that have to do with this
page 9 r matter¥
The Court: Objection sustained.
Mr. Collins: "\Ve want to just state to the Court, if· your
Honor please, that the contract itself and the decree shows, I
think, at that time she did not have finances.
The Court: The contract speaks for itself.
Mr. Collins: I am trying to say ,vhy the children were left
temporarily.
:Mr. Stephenson: The contract, in that connection, does not
bind the parties except as to the custody of the children.
The Court: Go ahead. He can show· why the children were
left temporarily with Mr. Hepler.

By Mr. Collins:
Q. Mrs. Hepler, the contract left the children for the rest
of that year, that is, two of the children for the rest of that
year, with your husband, did it noU
A. Yes, sir.
Q. ·why was that done?

l\fr. Stephenson: I object to that, if your Honor please.
The contract speaks for itself and they cannot vary that contract as of the time of that contract. In other words, the
contract is binding upon both of these parties as of that date.
We only claim that it is a change of condition that makes it
possible for the defendant here to claim custody of his children. But they cannot, under any rule of law, I
page 10 ~ insist, your Honor, vary the terms of their own
binding written contract as to why they entered
into it or what the conditions were under which it was entered into. This hearing is only on the question of whether
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Mr. Hepler is in contempt of court for violating the Court's
order; and the further question of whether he is entitled to
the custody of the children.
·The Court: Objection overruled.
Mr. Stephenson: Exception.
By Mr. Collins:
Q. Do you recall why two of the children were left here in
.Alleghany County at that time?
·
A. Because Bobby was sick and I had to take him to Florida
for his health a11d I couldn't afford to take all three of them
it t one time.
Q. Because Bobby was sick. As I recall, during that hear"ing, the doctor in Roanoke, Dr. Burton, I believe, was treating
:Bobbyf
.
·Q. Dr. Burton and Dr. Neal. And the Court, at that time,
communicated witb those doctors, did it not7
A. Yes, sir.
Q. Aud you did take Bobby to Florida f
A. Yes, sir.
·Q. Because it was necessary for his health 7
A. Yes, sir.
page 11 }

The Court-: Just interposing here a minute, I
have some recollection of having writte~ those two
,doctors for a report on the child and receiving a reply, which
·should be in the file here.
Mr. Collins: I did not see it in there. I have a copy of the
letter that vou wrote.
The Com:·t: Stating the condition of the child at that time
and recommencling a cliange of climate.
Mr. Stephenson: I do not see that letter in the file. My
recollection of it is that Dr. Burton said he could not say it
would help the child to make a change. That is my positive
-recollection. I could be mistaken.
The Court: I do not remember. It has been sometime.
Mr. Stephenson: I think you sent me a copy of the letter,
but I do not have it. I looked for it in my file..
The Court: It should be with the original record for I filed
all of these things together.
Mr. Stephenson: I have a copy of the letter that you wrote
to Dr. Burton.
The Court: All right.
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By Mr. Collins:
Q. Mrs. Hepler, regardless of what the doctor said, th~
Court allowed you you to take Bobby to Florida at that time·
and it was agreed that the other two children would remain
here in Alleghany County until the following June, provided
Mr. Hepler could furnish a home for them; is that
page 12 ~ right V
A. Yes, sir.
Q. Then did you obtain employment after going to Florida ·1.
A. Yes, sir.
Q. I believe that while you were in Flori<la, Julian, your
husband, came, or your former husband, came to Flori<la
when the child was injured 1
A. Yes, sir.
.
Q. He was in an automobile accident, or car struck him, or
something¥
·
.,.~. He bad a concussion. He hit the wall, is actually what
happened.
Q. ·what was iU
A. He had gotten up to go to the bathroom and when be
came back to get back in bed, he was-he made a lunge to jump
back in bed and hit his head right·here (indiGating) and he had
a slight concussion.
Q. You employed doctors and took care of him at that time t·
A. Yes, sir.
Q. Did you notify his father!
A. Yes, sir.
Q. And I believe his father came down and visited there at
at that time, did he not f
page 13 ~ A. Yes, sir.
Q. ·lVho paid the doctors' bills on that 6!
A. The Blue Cross insurance that M:r. Hepler had paid part
of it, but for the doctor's calls and for the ambulance and
for the additional cost at the hospital, I paid.
Q. Mr. Hepler did not pay anything other than theA. Other than what the Blue Cross paid is what he paid.
Q. At that time, when he stayed there, when he came thereon that occasion, was he drinking! or what was his condition
with reference to sobriety?
A. He was drinking, yes, sir.
Q. v\Tas he to any extent ·i
A. Yes, sir.
Q. Later on, when that winter was over, did you bring
Bobby bacld What were the conditions, Did you come back
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after the children the next fall after bringing Bobby back f
,Just tell the Court what you did during that period of time.
A. After Bobby was injured-according to my understanding of it was that when Mr. Hepler wanted the children a11d
they were in Florida, he was to come after them, and when
they were up here, tbat I was to come up here after them. And
when Bobby got out of the hospital, my doctor called me and
he talked to me and he said, '' Mrs. Hepler,'' he said, '' I can't
tell you this definitely, but,'' he says, I think you should know
it." And he said that "Bobby may never have
page 14 ~ any recurrence of this concussion, but it is possible that one year, ten years, or maybe even as
much as twenty years from now that he possibly will have a
recurrence of it. That at any time that he does, runs the
slightest temperature at all without any, you know, obvious
reason. to not even call. He said whoever is keeping him, said
not even to call me, but call the ambulance and get him to the
hospital immediately.
So I wrote to Mr. Hepler and told him that I would like to
send Bobby to camp that summer because I thought that the
supervised care that he got in camp would be better for him
than for him to be out where he wouldn't have the supervision
that he had in camp. And he didn't write back to me and object anything at all to my sending him to camp that summer.
Had he wrote to me and asked me to let Bobby come up here
for the summer, I would have let him come up here. In fact,
this summer I brought him up here myself and left him, and it
would have been the same thing last summer if he had wanted
him up here.
Q. He neverA. He has never one time-he has never one time written
to me and asked me if I needed anything for Bobby; he .has
never one time sent one penny towards Bobby's support, even
when I had a broken arm and I wrote and told him that I was
off work. And he never one time even offered then
page 15 r to see if he could help Bobby any way financially.
Mr. Stephenson: I object to all of that statement and move
to strike it out, particularly the statement that the witness
made at the beginning of her testimony that sbe supposed it
was agreed that they should each bring the children to Florida
and back, because that is a self-serving statement entirely,
and it is just her statement just made with reference to the
support of the children which is not in issue here and ,vhich is
expressly covered by the contract.

f1
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The Court: Objection overruled.
1\fr. Stephenson: Exception.

"

By Mr. Collins:
Q. Diel Mr. Hepler ever ask for Bobby, write to Bobby, or
come to Florida for Bobby!
A. No, sir.
Q. During that month, that summer?
A. No, sir.
Q. He has had no recurrence of that trouble this summer,
has he¥
A. No, sir.
Q. And he is strong and healthy this summer!
A. Yes, sir.
Q. ·what happened with him this summer, then Y
A. I brought him up here this summer.
page 16 ~
Q. Yon brought hhi1 up here ancl left him!
A. Yes, sir.
Q. ""\Yhat about the other two children, with reference to the
end of last summer1 The decree said that at the end of last
summer you could have the children, I believe, if you were in
a position to take them; is that right Y
A. I eame up here last sununer with the intentions of taking the children and I went over to Heplers' and I talked to
Mrs. Hepler and she asked me what I was going to do about
the children. And I told her this, '' I would like to take them
back with me."
And she had lost a son just a year before and she started
crying. And she asked me if I would leave the children up
here with her that winter, that it would be such a he]p to her.
And sue said, "But I know how you feel about it. I know that
you w·ant your children with yon. But,'' she said, "if you
wotild consider leaviuµ; them. it would be a big help to me.''
And I told her, I said, "·Well, I haven't decided about it yet,
I will think about it and let you know." So when I went back
dovv·n there and t]1onght about it, and I thought she had been
good to me and I know that Mrs. Hepler has been good to my
children, I know that she has been as good to them as I pos~ibl v could be. So I wrote back down and told her that I
"
would leave them with her.
page 17 ~ When I left, Frankie said, '' Mother, aren't you
going to tnke me with you Y''
And I said, ''No, Frankie, mother will explain to yon when
I leave." And I told her, "I will leave the children with you
this winter providing you tell Frankie why I left him.'' And
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I dor.. 't know whetl1er .she told Frankie why I left them or not.
But the reason the children ·were left up here last winter was
1mrely for Mrs. Hepler 's s~ke.
Q. Lm,t winter, were you aR well able to take care of them
:as you are uow 1
A. No, .si_r.
Q. For what reason?
A. I just have a better job now.
Q. How about your living quarters t
A. I have better living quarters for them.
.
Q. 1Vbat type of living quarters and what arrangements
have you made with reference to planning the future for the
children f
A. Well, the house that I have is within two and a half
hlocks from the office. It is a three-bedroom house. It is out
in Hialeah. It isn't an elaborate section, it is just a working
elass of people live there. And the arrangements I have made
.are to send Billy to kindergarten, and nursery school is right
straight across the street from where I take Bobby to school.
.And where Frankie would go to junior high scl1ool,
page 18 } it's about-011,, it's between six and ten blocks where
he would go. I mean the bus picks them up to take
him to school. I take Bobby in the mornings, but the bus that
would take Frankie to school, he would have to walk, I think,
two blocks to catch the bus. And I am close enough to the
schools and to the house that if anything should happen to
them, I could be home immediately.
And the arrangements on Billy going to nursery school-I
fake him in the mornings and the lady keeps him until 5 :00
o'clock in the afternoon, and if I would like for her to, she
will bring him home. But I work from 8 :00 until 4 :00. So I
ean go b,Y. the afternoons and pick him up and bring him home.
Q. And you have made these arrangements in contemplation of your salary and of the children with you?
A. Yes, sir.
Q. How much are you m.aking now?
A. I make $220.00 a month, plu~ my car allowance, $40.00
:a month.
Q. So you feel that you can take care of them?
A. Yes, sir.
Q. Of course, the agreement was that he was to pay you
$60.00 a month when you had the children; is that right?
A. Yes, sir.

.,ry
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Mr. Stephenson: That is when you had all three children.
page 19 r The ·witness: Yes, sir.
By Mr. Collins :
Q. .Since the agreement, has any money of any kind been
g·iven to you?
A. No., sir.

::Mr. Stephenson: I object to tllat, if your Honor please.
The Court: Objection overruled.
l\fr. Stephenson: It is purely outside and t:rying to amend
the terms of the contract. Exception.
By Mr. Collins:
·Q. · You want your children, do you noU
A. Yes, sir.
Q. Do you feel that you can better take care of them 1 That
you can properly take care of them 1
A. If I didn't think that I could properly take care of my
children, I wouldn't want the·m. As much as I love my children, I do not want them down there unless I know that I can
take care of them.
Q. Since the divorce decree., has Julian made any statement
to you with reference to the paternity of the children?
Mr. Stepbenson: I object to tl1at, if your Honor please.
The Court: Objection overruled.
Mr. Stephenson: Save the point.

Q. (Continuing) That is, of whether they are
Has he made the statement to you t
A. Not to me, he basn 't, no, sir.
Q. But you have heard the statemenU

page 20

r his children?

Mr. Stephenson: Don't answer tllat. I object to that, if
your Honor please, as hearsay.
·
The Court: Objection sustained.
By Mr. Collins:
Q. Has your motI1er communicated such information to
yout
Mr. Stephenson: I object to that. That is hearsay whether

Julian B. Hepler v. ::Margaret R. Hepler.

25

.1.liargaret l1 eplcr.
!t is communicated or-you cannot bring in hearsay evidence
m such method.
The Court: I will sustain the objection.
By Mr. Collins:
·Q. Mrs. Hepler, you have gone into the hackgTouncl, to a
certain degree here. In August of this year, when the children were here, did you come to CoYington and attempt to
visit the children?
A. Yes, sir.
.
Q. State what happened in August of this year.
A. When I came in here, August of this year, I had written
to :Mrs. Hepler and told her that I wa8 coming up to take the
children back with me; and she wrote lmck to me and told me
she was packing- their clothes and getting· them ready to come
down when I came up. And when I got up here,
page 21 ~ then, she had a different attitude toward it. And
I came over to take tl1e children to the fair and s}rn
told me that Julian had left word with her that the children
didn't have to go with me if they didn't want to. I asked them
if they wanted to go to the fair witl1 me and they said yes. And
she told me I could take them provided that I would bring
them back to her that night.
And I told l1er, '' Mrs. Hepler, if I take the children, I wi\l
bring them back to you." And I took them to the fair and
they all seemed perfectly happy. And I brought them back
and left them at her house that night.
Then, I went back clown there and I asked her if I could
take the children out to my home to see my mother., and sheQ. Let me interrupt you. Where does your mother live
with reference to where Mrs. Hepler lives?
A. About 11 miles.
Q. Where does your mot her live f
A. In Gap Mills, West Virginia.
Q. And 1\1:l's. Hepler lives atA. Sweet Chalybeate.
Q. Go ahead, now.
A. And I asked her if I conkl take the children up to see
my mother, and she told me tl1at I could. And during the
time Mrs. Hepler and I was talking-, she told me
page 22 ~ that-made reference to the fnct that I coukln 't
take the two children back with me, but Bobby
wasn't mentioned.
She said, "Of course, Bobby is yours and you can do what
you want to do with him.''
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So, then, I didn't know:, in those papers, that the date said
September; and the reason I came up here earlier is because
school starts on the 2nd of September in Florida and I wanted
to come up here in time to get the children back so that they
could get- acclimated to the surroundings down there, since it
was sti:an'ge to them, before putting them in school. So at the
time I didn't know, in those papers, as I said, that it said
September. I thought it just read "during the summer
months.''
So I came do,:vn to town to find out if there was anything
I could do about getting the children. And I found out there
wasn't until the 1st of September. And I went hack up to
Mrs. Hepler 's and I asked her then ag·ain if I could take the
children out to my mother's and she said no. And she gave
me Bobby . .She told me I could take Bobby with me, and ~he
told me I could either come back down for Bobby's clothes
that nig-ht or she would have Julian bring the clothes up to
my mother's, and there wouldn't be any argument about
Bobby going with me.
So when be came up to my mother's that nightQ. That is., Julian¥
page 23 ~
A. Yes, sir. When he came up to my mother's
tl1at night he started arguing with me and called
me several names in front of my mother, and he accused his
son of being a liar, a thief, and a cheat; which I don't know,
it didn't happen when he was in Florida. But I don't think
it should lrnve been accused to him in front of his son.
And he asked Bobby, when he left, "Are you going with
met"
And Bobby says, ''No, I am going to Florida with my
mother.''
And he asked me., said, ''Are you going to make him go
with me1"
And I said, "No, if he doesn't want to go with you, I am
not going to make him go." So I took Bobby back to Florida
with me. But as far as laying a hand on Bobby and forcing
him to stay with me, I wasn't even close to the child.
·
Q. After Julian left, or after this scene there when he accused Bobby of lying and stealing, and so forth, did Bobby
have anything to say about itf
·
A. He just told me that he didn't w'ant to go back with him,
that he wanted to go :with me.
.
Mr. Stephenson: Was that in M:r. Hepler's presence?
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The ..Witness: No, sir., but he told Mr. Hepler that he
wanted to go to Florida with me.
page 24

~

Q. Did tlrn boy say anything about whether he
had been stealing?
.A. I asked him about it and he looked up at me and started
·crying. He said, "Mother, I didll''t do any of those things
that my daddy said." And I didn't go into it any farther.
And ·I said, "No, Bobby, I don't think you did." My son has
never lied to me.
Q. Bobby is how old J
..A. Bobby is nine.
Q. How old is Frank?
A. Twelve.
Q. How old is the other child?
A. Billy is five.
Q. I believe that you then checked the court order and were
informed that you were not entitled to the children until September?
A.-Yes, sir.
Q. And you went back to F'lorida t
A. Yes, sir..
Q. Worked, and tben came up onA. Saturday a week ago.
Q. Saturday, a week ag-o, which was the 13th¥
A. Yes, sir.
Q. You came then at my advice that we could probably have
a hearing with the Judg·e then Y
page 25 } A. Yes, sir.
Q. On last Saturday, did Mr. Hepler refuse to
let you have the children?
A. Yes, sir. He didn't refuse me, personally, then, because
. I didn't see him, but he refused when the deputy, Lockridge,
went over and asked him if he was going to turn the children
over to him. He refused him and he also deputies Lobban and
Dew. He askedMr. Stephenson: I object to that hearsay. But we are not
denying that Mr. Hepler refused to let the children go. I
move to strike out what the deputies told her.
The Court: I sustain the motion. I do not see that it makes
any difference.
Mr. Stephenson: No.
By Mr. Collins :
Q. Mrs. Hepler~ there is some statement in this petition
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here that Robert-Bobby, as you call him-was a bad boy and
had not been properly handled while he was with you in
Florida. Will you state to the Court what the condition of
the boy was as to discipline when you brought him up here
this summer f
·
A. Well, I have never had any trouble with Bobby at aJL
He has always minded me. And his school teacher told me
last year-

nfr. Stephenson: I object to that.
The Court: Do not testify what she told.
The Witness: I can send you statements front
both of them .
.Mr. Stephenson: That cminot be admitted.
Mr. Collins: Just a minute. If your Honor please, I tllink
the mother can testify as to what report she has of his conduct in school.
The Court: Just so she does not testify as to what the·
teacher said.

page 26

~

By :Mr. Collins:
Q. What report do you have from the school with reference to Bobby's conduct 1

Mr. Stephenson: Don't answer that. I object on the
grounds that the best evidence from that would be the report
of the teachers itself.
·
The Court: Objection overruled.
Mr. Stephenson: In other words, she has got to produce
the best evidence, your Honor, and what her statement is is
not what is contained in the report necessarily. You have to
produce the report of the teacher.
The Court: Just testify whether tl1e report was good or.
bad. Do not testify what the teacher told you.
A. The report was good.
Mr. Stephenson: vVe want to except to that, your Honor.

By Mr. Collins:
Q. Did you also Jrnve a Sunday School report 1
and was that g·oocl or bad f
A. It was good .

page 27 }-

. Mr. Stephenson: Object to that.
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The Court: Objection overruled.
l\Ir. Stephenson: Except on tl1e ground that it is not the
best evidence.
By Mr. Collins :
Q. Mrs. Hepler, Mr. Hepler has never offered to comply
with this decree and contract., has he?
A. No~ sir.
Mr. Collins: Take the witness.
CROSS EXAMINATION.
By Mr. Stepl1cnson :
Q. l\Irs. Hepler, how long have you lived in Florida!
A. Almost three years.
·
Q. You were not living in Florida when this contract was
entered into in Nov-ember, 1949?
A. No,, sir.
Q. Had you been living in Florida at that time?
A. No., sir.
Q. Had you been in the State of Florida at that time?
A. No., sir.
Q. Had not been there at all?
page 28 ~ A. No, sir. Ten years before.
Q. Ten years before T
A. Yes, sir.
Q. ·what month did you go to Florida in 1949?
A. November.
Q. Right after this contract was entered into between you
and Julian?
A. Yes, sir.
Q. And you have lived there ever since?
A. Yes, sir.
Q. Are you married'!
A. No., sir.
Q. Do you live by yourself 1
A. Yes, sir.
Q. At wlmt place f
A. 991 East 31st Street, in Hialeah.
Q. In what?
A. Hialeah, Florida. That is the suburbs, actually, of
Miami.
Q. Mrs. Hepler, it is a fact that you admit, I believe, that
you have not had the custody of either Frank or William

f
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Hepler since November, 1949 until the present time; is that
correct?
A. Yes, sir.
Q. In other words, during that period they have
page 29 ~ been with their father and his mother, :Mrs. Baxter
Hepler?
A. Yes, sir.
Q. And, as you have stated, Mrs. Baxter Hepler is an excellent woman? You say that, don't you?
A. I say she had been g·ood to my children. To my knowledge, she has.
Q. And that is your judgment of her, is it not Y
A. Yes, sir.
Q. She is a good woman and l1as cared for these children
well; you admit that., don't you Y
A. Yes, sir.
Q. Of course, under the order of the Court, you were ent.itled to take Franklin and William during the summer of
1950, as soon as they got out of school; you knew that?
A. Yes, sir.
Q. You were entitled to have them and their custody during· the winter of 1950 and '51 and put them in school; you
knew tllat, didn't you¥
A. Yes, sir.
Q. In other words, under the contract :vou are to have them
through the summer of 1950, and the winter of 1950 to '51,
and the summer of '51 they were to be restored to the custody
of their father?
A. Yes, sir.
Q. And in tl1e summer of 1951, Robert was to go
page 30 ~ back to his father, too., was he not?
A. Yes, sir.
Q~ The reason that you kept him that summer and put him
in a camp-is that rig·ht 1
A. I didn't keep-how do you mean kept him?
Q. Well, I mean l1e was in your custody?
A. He was in mv cm;;;todv. I didn't refuse Mr. Hepler's
right to have him, though. ·
Q. You went ahead and wrote Mrs. Hepler to put him in
camp and that you were coming up in August and would bring
him; is that right?
A. I clidn 't tell her I was coming up in August and would
bring him, I just wrote and told her I was putting him in
camp.
Q. Did you come up in August?
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A. Yes, sir.
Q. You came up in Aug·ust with him and visited!
A. Yes, sir.
Q. And took him back f
A. Yes, sir.
Q. When you came up in August, 1951, you stated that you
intended to take Frank back with you!
. .
A. I did take both of the children back with me.
Q. Frank and William?
A. Yes, sir.
page 31 } Q. And you say you packed up their clothes
preparatory to going?
A. Not last summer, no., sir, their clothes weren't packed.
Q. Wasn't Frank all fixed and ready to g·o with you 7
A. If he was, I don't know anything· about it.
Q. Didn't you just now say that be. was all ready to go and
that you did not take him because l\Irs. Hepler asked him to
stay?
A. I didn't say that. I said that Mrs. Hepler asked me to
leave him and I told her that I would think about it, and that
I had planned to take him. I didn't say; his clothes were
down at Heplers ', I didn't have any sayso over going down
there and packing his clothes. Whether his clothes were
packed or not, I couldn't say about that.
.
Q. When did you decide to leave him before you went back
to Florida, about bow long before?
A. After I talked to 1\frs. Hepler and she asked me if I
would leave him up here with her.
Q. ·was that the day before you left? or how long?
A. I don't know.
Q. Do yon know when you went back in '51?
A. No., sir.
Q. What time in August or September? whichever it was.
A. I don't even remember what time I went
page 32 ~ back.
Q. Were you up here in August?
A. Yes, sir.
Q. And your claim is that you only left Frank at her request, then T
A. Yes, sir.
·
Q. And that you went back to Florida and considered the
matter through, did you Y
A. No, sir,, I didn't go back to Florida. I talked to her down
:at her house one day and I went on up to my mother's and I
told her that I would think about it and decide whether I would
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leave him or not. And w11en I went back down the next day,.
I told her that I had decided that I would leave him up there
with her.
Q. How about ·wmiam f you left him, too, didn't you?
A. Yes, sir.
Q. Then they continued through this winter, tl10se two children, "\Villiam and Frank. Frank is now past 12, isn't he f
A. Yes, sir.
Q. How old is William f
A. Five.
Q. They continued through the winter of 1951-52 muI
through the summer of 1952 at Mrs. Baxter Hepler"s; is that
right?
A. This is the winter of '52 now.
page 33 ~ Q. I do not mean the winter of '52, I mean thC'
summer. Pardon me.
· A. Yes, sir.
Q. That is the home of tTulian Hepler, is it not?
A. Ro far as I know:, it is.
.
·
Q. There is no complaint that you I1ave ever related or can
raise against Julian Hcpler"s treatment of llis children there
in the home, is tllere f
A. I haven't been up I1ere, I coukln 't say about that.
Q. But yon are positive to say that you know Mrs. Hepler
is a proper person to have the custody of tlieA. I say Mrs. Hepler bas been good to my cl1ildren; ye.<;l,
sir.
Q. When you came there this summer, you wrote to Mrs.
Hepler and told 11er tlrnt you would come up and get Frank
and not to tell him and you would just slip him away without
telling him?
A. Mr. Stepl1enson, tllat isi1 't 110w I put it. I told Mrs.
Hepler-last summer when I left tl1e cl1ilclren up here, I know
how it tore us all up. She cried and I cried and had the cl1ildren all upset. And I wrote and asked her what she thought
about it. I tolcl her that I thought the best thing to do was
to put Frankie in t11e car and take bim on back with me, to
· spare all of our feelings. That is exactly how I felt about it.
So far as sneaking around and doing anything unpage 34 ~ derhanded about it, that wasn't my intention.
W11at I was doing was trying to spare all of the·
feelings, as mucl1 as possible.
Q. I will ask you if this is the letter tliat you wrote Mrs.
Baxter Hepler on or about August 7., 1952 t
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[A paper was handed the witness.]

A. Yes, sir. I think if y·ou will not.ice in that letter I told
her in that letter how much I appreciated how much she had
done for my children. ·
Mr. Stephenson: May I read it'f

[Reading:]

Dear Mrs. Hepler:
This is an awful hard letter for me to hnvc to write although
I'm quite sure that you know that I don't like to hurt you· in
any way. I'm coming up after the children in the next week
or ten days. I have a real cute place for us to live which is
close to schools and also close to the office. I think I can trust
you to handle the situation up there so that there will be the
least possible hurt to all concerned. I would appreciate your
help in µ;ettiug- their clothes separated. I '11 help you pack
them when I g·et up there. My thought on it was to not disturb the children any more than necessary. I thought I'd
come down one day and put all their things in the
page 35 ~ car and tell them we are going somewhere and then
will start for Florida. I know, as you know, that
if there are goodbyes all around that we are all going to be
upset. I know how I felt last summer nnd I don't want you
to have to go through that. It isn't as if I were taking them
away from you; you'll have them back next summer. In fact,
I'd be more than glad to have you come down here and stay
awhile. I think you'd like our wonderful Florida weather.
Mrs. Hepler, words can't tell you how much I appreciate
all that you have done for me and the children. I think I have
shown you that by last summer for instance. Please believe
me when I say I wish there was some way to do this without
hurting· you, but I love my children and want them with me.
You are a mother and I'm sure you understand that.
Again let me say thanks for being so nice about the whole
situation. I know it hasn't been easy for either of us, but I
still maintain that it's better to be friend$ than enemies, especially since the children are involved. The children will always be taught that you love them., just as I'm sure you have
told them how much I really love them. Just try to understand how I feel and work with 111e for their sakes.
page 36 ~ You've been like a mother to me. I guess tl1at 's
why it makes it hard for me.
All my love,
Margie.
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The Court: Do you want to file that as an exhibit T
Mr. Stephenson: I want to file that with the envelope. The
envelope is addressed to Frank Hepler, your son.
The Court: Mark it exhibit nurnbe1~ 1.
{The letter with envelope attached were received in evidence and marked by the Court "Exhibit No. 1. ")
By Mr. Stephenson:
Q. ~Irs. Hepler, ·you have had Bobby all this time from
December 14-Novemher 14 until September, for the past
summer, have you not¥
A. Yes, sir.
Q. Who did you have looking after him wl1ile you were at
work?
A. When I first went to Florida, I stayed with this family
that was recommended to me by the matron at the Seaboard
Airline, and she told me I didn't have anything· to worry
about, tlmt those houses and places like that where they would
keep children were inspected by-I don't know-Welfare
Board, or something.
Q. Do not tell what she told you. I am not asking· for hearsay. ,Just tell me what you know.
page 37 ~ A. So I went out to see these people.

J\fr. Stephenson: I move to strike that part of the answer
out.
The ·w"itness: How am I supposed to answer?
Mr. Stepl1enson: I can't go through all of this hearsay.
The Court: Strike it out., Mr. Lee.
The ·witness: I don't understand how he means for me
to answer.
The Court: That is all right. Just do not tell what anyone
said to you; that is the point.
The ,vitness : I am sorry.
A. (Continuing) I stayed with these people, nfr. and Mrs.
PreRton Little, and they were very good people and very reliable people. I have roomed there and they kept Bobby for
me. They not only kept bi~ for me, but they did as good a
job as I would do. They seen that he went to the doctor, when
I went to work, and the treatments Bobby had to have, they
g·ave to him. And all of the time except once that I have been
living-since I lrnve been living in Florida, I have been living
with somebody like that, having a room, and they have been
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taking.care of Bobby for me. The last people I lived with., I
lived with them for a year and a half.
By Mr. Stephenson:
Q. In other words, you work through the day;
· page 38} is that right 7
A .. Yes, sir.
Q. At what hours?
A. WeH, I work from 8:00 to 4:00 now.Q. Has that been about your usual hours?
A. Yes, sir, approximately.
Q. During that time, Robert was with some other p·erson 1
A. Yes, sir.
Q. Always. You spoke of Blue Cross insurance that your
husband, Julian Hepler, carried on him, didn't hef

A. Yes.
Q. And when he was hurt, he came to see him?
A. Yes, sir.
Q. At the hospital. Came down and stayed at your house,,
I believe?
A. Yes, sir.
Q. Saw him and was willing to do anything in the world
for him, wasn't he f
A. He didn't offer to. All he said, when he got back up
here-he has insurance with the company-he told me when
l1e got back up here he would send me t11e money to pay for
the rest of Bobby's hospital expenses, which he didn'fi do.
Q. How much did you spend on him?
A. I don't know. I would say, approximately
page 39 ~ counting the ambulance and doctor's calls, I would
say I spent between 60 and $75.00.
Q. And the balance was taken care of by his insurance policy Y
A. Yes, sir.
Q. You do know that Julian Hepler has sent money and
clothing to Robert from time to time, has he noU
A. He has never sent him any money.
Q. He hasn't?
A. No, sir.
Q. So far as you know. Hasn't given him any money, you
mean?
A. He hasn't sent him any money; no, sir.
Q. Of course, you did not expect him to because it wasn't
in the contract?
A. No, sir, I didn't ask him to.

Supreme Court of Appeals of Virginia

36

Margaret Hepler.
Q. You had assumed that. And you were, in effect, t() take
care of the children?
A. Yes, sir.
Q. ·who is your employer r
A. The Mc:l\ifillen Oil Company.
Q. ·what do they <lo T
A. They are oil distributors.
Q. What do yon dot
page 40 ~ A. I am a stenographer and bookkeeper and
general office manager.

Mr. Stephenson: I believe that is all
Mr. Collins: I think that is all.
The Court: We will take an adjournment for lunch for
about 20 minutes. It is five minutes of one, let's come back at
1:15.
(A recess was taken for lunch until 1 :15 p. m.)
page 41

~

AFTERNOON SESSION.

( The hearing was resumed pursuant to noon recess.)'
l\fr. Collins: I wanted to ask Mrs. Hepler about two ques·. .

tions.
MARGARET HEPLER,
was recalled in her own behalf as complainant:
RE-DIRECT EXAMINATION.

1'_

By Mr. Collins:
Q. Mrs. Hepler, when did yon obtain the house that yon now
live in?
A. '1.1he first of .August.
Q. Then you, of course, did not have that last year f
A. No, sir.
.
Q. Mrs. Hepler, what arrangements have you made since
the first of August with reference to anyone staying with your
A. I have a girl staying there with me to watch the children
in the afternoons when they come home from school.
Q. Who is the girl 1
A. Nancy Bouchard, from Covington.
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Q.
A.
Q.
A.

She is from Covington?
Yes, sir. Rhe stays with the childrenHow old is she ·y
Eighteen.
Q. She stays with-what did you start to say!
page 42 ~ A. She stayed with the children before when I
was here in Covington, and I knew that the children
were used to her.
Mr. Collins: That is all.
RE-CROSS J~XAMIN.A.TION.
By Mr. Stepblmson:
Q. Mrs. Hepler, speaking of Nancy Bouchard, how long has
she been with you?
A. "When I was up here in August., she went back with me.
Q. August '52 f
A. Yes, sir.
Q. In other words, you went back on the 22nd of August,
didn't you, left here at that time?
A. I think approximately that time; yes, sir.
Q. She had not been with you before that?
A. No, sir.
Q. Is she there with Robert nowY
A. Yes, sir.
Q. Is she with you temporarily or permanently¥
A. Permanently.
Q. For the purpose of what-looking after Robert?
A. For the purpose of looking after the children, all of
them, if I have them.
Q. She is a young girl 18, is she?
page 43 }
A. Yes, sir.
Mr. Stephenson: That is all.
:Mr. Collins: That is all.
Mr. Collins: If your Honor please, I ·assume that we take
up the question of rule. I have no further evidence on that
at this time. And then that he is going forward with the
tmidence on the other.
Mr. Stephenson: I thought we were carrying it all together.
The Court: They are, but the burden will shift to you now,
But he is resting.
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Mr. Stephenson: Aren't we hearing this all at one time?
The Court: Hearing it all at one ti.me.
Mr. Stephenson: You are resting?
Mr. Collins: Yes, sir. Of course, the whole record is in.
Mr. Stephenson: Oh, yes.
The Court: Yes.
Mr. Stephenson: I intend to call Dr. Traynham and put
him on and let him go, if I may.
The Court : All right, sir.
Mr. Stephenson: I do not believe he is back.
page 44 } EVIDENCE PRESENTED IN BEHALF
OF RESPONDENT.

JULIAN HEPLER,
respondent, vrns sworn in his own behalf and testified:
DIRECT EXAMINATION.

1'.

By Mr. Stephenson:
Q. Your name is Julian Hepler?
A. Yes, sir.
Q. And you are here in response to the rule that was issued against you in this matter!
A. Yes, sir.
Q. You are the defendant in the chancery suit brought by
your wife in which the decree was entered by this court on
December 17, 1949?
A. Yes,sir.
Q. Mr. Hepler, before the entry of that decree, in November
of 1949, you had entered into a written contract that is exhibited and which was confirmed by that decree, which was
dated November 3, 1949, between you and your wife?
A. Yes, sir.
Q. After that contract was entered into, where did your
children-that is, Frank and William-live during that following· winter of '49-'50! "\Vhere were they?
A. They lived at my home in Riverview.
Q. At Covington, Virginia? ·
page 45 } A. At Covington, Virginia.
Q. Did you have Frank in school that winter!
A. Yes, sir.
Q. Where?
A. Jeter School.
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Q. At the Jeter School, in Covington t
A. Yes, :sir.
Q. Where was the little boy, William!
A. He stayed with my mother.
Q. That is Mrs. Baxter Hepler!
A. That is right.
Q. Is that at Sweet Chalybeate T
A. No, she stayed at my home that winter..
Q. Was your father ther.e also?
A. Yes, sir.
Q. Were they staying there for the purpose of looking after
the children T
A. Yes, sir.
Q. And making you a home f
A. That's right.
Q. Frank stayed in school that whole session, did he 7
A. Yes, sir.
Q. Then, where did he spend the next summer, the summer
of '50?
A. Well, my brother got killed in April in 1950 and my
mother wanted to go home. So I stayed on and
page 46} kept him at my brother's and finished up the school
term. And as soon as the school was out, we
moved to Sweet Chalybeate.
Q. You moved to your home up there f
A. Yes, sir.
Q. Your brother was killed in Korea·?
A. No, he was killed in an automobile accident.
Q. Then in the summer of 1950 the two children, Frank and
,villiam, were at your father's home at Sweet Chalybeate?
A. Yes, sir.
Q. Were you there 7
A. Yes, sir.
Q. During that summer, did your former wife at any time
request the custody of those children 7
A. No, sir.
Q. And they stayed on there during the summer of '50, and
when the fall of 1950 came, were they put in school!
A. Yes, sir.
Q. Was Frank put in schooU
A. Yes, sir.
Q. ·wmiam was not old enough'
A. No, sir.
Q. Where did he go to school that winter?
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.A. He went to Hunter School.

page 47

~

Q. Did you ever have any request from Mrs ..

Margaret Hepler that you send him down there to
go to school in Florida Y
A. No, sir, I didn't.
Q. Had you ever at any time agreed in any way that you
were to take these children to her in Florida t
· A. No, sir.
Q. DurJng the winter of 1950-51, Frank was at Hunter
School; did he get along all right in school t
A. Got along fine.
Q. Both at Jeter and at Hunter!
A. Yes, sir.
Q. Where was he in school the past year '51 to '52 Y
A. He was in Hunter.
Q. ,vhat gradef
A. He finished sixth grade last year.
Q. Did he do all right in school t
A. Yes, sir.

Mr. Stephenson: I have his report card here. I have not
examined it, but I want to offer it in evidence at this point.
Do you want to see it Y
(The report card was handed Mr. Collins.)
Q. Has he been regularly in school all three of those sessions: the winter of '49, '50 and 151 f
A. Yes, sir.
page 48 ~ Q. He has gotten along well in school f
A. Yes, sir.

Mr. Stephenson: I offer this in evidence which shows that
be got all A's on his repo.rt card except two-art and music.
The Court: Mark. that number 2.
By Mr. Stephenson:
Q. You do not mind that going into the record¥
A. No, sir.
(The report card was received in evidence and marked by
the Court "Exhibit No. 2. ")
.
Q. Has your wife, Margaret Hepler, at any time tried to
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get possession or custody of Frank and "\Villiam until just
before the start of this proceeding in August last Y
A. In '51 she asked about what I thought about him going
back.
Q. What did you tell her?
A. I told her if he was willing to· go, it was perfectly all
right with me.
Q. You were perfectly willing for her to take him in '51.
as that when she was up here in the month of AugusU or
when was itf
A. It was the month of August.
Q. Why didn't she take himt do you know?
A. I don't know why she didn't take him. He was prepared to go.
page 49 ~ Q. .At that time, was Frank willing to go with
hed
A. Yes, sir, he was perfectly willing to go.
Q. When did she apprise you of the fact, if she did apprise
you, that she ,,1 as not going to take him f
A. I think she told my mother tlmt she ,vasn 't going to take
liim, and put his clothes out there at home and left.
Q. And so far as you are concerned, she never gave you
any reason why she didn't take him?
A. No, sir.
Q. Was she at that time contemplating taking the younger
boy, William, at alU
A. No.
Q. Never had wanted him; is that right?
A. Yes. sir.
Q. Dia' she bring, on that visit, Robert up with her in '51 Y
A. Yes, sir.
Q. After that visit in '51, when was the next time that Mrs.
Margaret Hepler was up in this part of the country that you
know off
A. She was at my brother's at Pearisburg, .Virginia, in
November.
Q. Did you see here there·?
A. Yes, sir, I went over there.
page 50 ~ Q. You went over there?
A. Yes, sir.
Q. At that time, was she on a visit to the children Y or what
was her business up there T
A. I think they were on a business to mv brother's and I
·
went over to see ·Robert.

,v

13

,.

42

Supreme Court of Appeals of Virginia

Julioo Hepler.

•,

n.

Q. She and who was with her?
A. Fellow by the name of Bob Hamilton.
Q. Is that the man who she works for as her boss Y
A. I think so, yes, sir.
Q. Is it a fact that they were up there buying a truck, or
something, from your brotherY
A. I think it was something to that effect, yes, sir.
Q. That is what you understood from all parties, isn't iU
A. Yes, sir.
Q. On that occasion, I believe she came over to your home at
Sweet Chalybeate and saw the children Y
A. No, I taken them over there.
Q. She did not come to Sweet Chalybeate at alU·
A. No.
Q. How far is Sweet Chalybeate from your brother's place
at Pearisburg!
·A. I would say approximately 60 miles.
Q. How long did you stay over there with the children Y
A. I stayed untilpage 51 } Q. 1\fore than one night? or how long Y
A. Oh, no, I just stayed the day.
Q. Stayed through the dayY
A. Yes. We got there around, I would say, around 10 :00
o'clock and left around 3 :30 or 4 :00 in the afternoon.
Q. How long did she stay, do you know!
A. I don't know.
Q. Did she tell you anything about wanting to come over
to S,veet Chalvbeate and visit with the children Y
A. No.
.
Q. Of course, she was welcome to your mother's home Y
A. Certainlv.
Q. On that ·occasion, did she have Robert with her or not?
A. Yes, she had Robert with her.
Q. Please state if you went to Miami to see Robert in the
summer of 1950.
·
A. I did.
Q. On the account of his being hurt 1
A. That's right.
Q. Your wife informed you of that, did she Y
A. Yes, sir.
Q. And you went down there?
A. Yes, sir.
page 52 } Q. Did you visit him in the hospital Y
A. No, I didn't-I went out to the hospital that

Julian B. Hepler v. Margaret R. Hepler..

43

Julian Hepler..
afternoon and they w.as discharging him. She went upstairs
.and got him and brought him down to the car when they dis.charged him.
Q. In other words, when you left there, had he been dis,charged from the hospital!
A. Yes, sir, he had.
Q. And taken back to her apartment 7
A. That's ri,ght.
Q. Did you spend the night there at her apartment 7
A. Yes, sir.
Q. In a room entirely separate from hers!
A. Yes, sir.
Q. What was the purpose of your visit to Miami at that

time?

·

A. I wanted to see Bobby and he was in the hospital and I
thought it was my duty to go down and see him.
Q. That was the sole purpose of· your trip!
A. Yes, sir.
Q.- I believe a man by the name of Myers went down with
vouY
... A. Yes, sir, Harry Myers went along with me.
Q. Harry Myers.
· A. Yes, sir.
page 53} Q. That was the same Harry Myers that is out
here today!
A. Yes, sir..
Q. While you were there on that occasion, how many nights
di<l you spend in Miami 7
A. One night.
Q. Did Robert come from the hospital the day you got
there?
A. Yes, sir. I got there in the early morning. It was
around-I would say around 7 :00 o'clock in the morning when
l got there, and he came that afternoon..
Q. ·what mouth was that?
A. That was in September 1950.
Q. Did you go to the hospital and bring him. from the hospital, or noU
A. She drove my car out there. We all went together. It
was another ladv and her child there in the house with her
and we drove out there and she went upstairs. In the meantime, she had asked me to go down the street and buy him a
suit to bring him from the hospital in..
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Q. You refer to ''she,'' you mean your wife, Margaret Hepler Y
A. Yes, sir.
Q. Did you buy him a suit
A. I did.
page 54 ~ Q. Did you say that she asked you to buy it t
A. Yes, sir.
Q. She asked you to buy him a suit; did she give you any
money?
A, I gave him $20.00.
Q. Gave Robert that 1
A. Yes, sir.
Q. Did you have the Blue Cross insurance on him!
A. I do.
(J. Was that paid on his hospital bills!
A. Yes, sir.
Q. Do you know whether or not that took care of the hospital and medical bills, or not Y
A. I do not.
Q. She says that you promised to pay the balance, then is.
was not paid on the hospital bill; how about thaU
A. I didn't make her no promise.
Q. Any talk about that Y
A. No, sir.
(~. As a matter of fact, Julian, did that Blue Cross policy
take care of his expenses at the hospital and doctor's bill?
A. I don't know. Some hospitals charge more than others,
and I don't know what the rates are.
(l Have you carried that hospitalization insurpage 55 ~ ance on all three of the boys all the time f
A. Yes, sir.
Q. Paid for them during all of the time 1
A. Yes, sir.
Q. And I believe on her, too, haven't you!
A. I have, yes, sir.
Q. Still in force Y
A. Still in force.
Q. ·while you were there visiting Robert, on that occasion,
who stayed with him the night you were there!
A. I stayed with him.
Q. Where waR Mrs. Hepler, your wife t
A. Her and Harry Myers, they went out somewhere. I
don't know where they was g·one.
Q. Do you know, from what she said, where they went ·y
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A. Well, from what he said they went to some beer joint or
dance hall or something.
Q. ,vha t time did they get in ?
A. I didn't have a light on in the room; it was la~e at night.
Q. Did you see your wife that night?
A. No, sir, I did not.
Q. Did you see her the n~xt morning 1
A. I saw her the next morning.
Q. Do you know what time she got in that nigptT
page 56 ~ A. I wouldn't know, no, sir.
Q. Approximately, do you know?
A. No, I don't.
Q. Do you know whether it was late or early?
A. I would sav it was late.
Q. 1Vhen you say that, what do you mean f
A. I mean past midnight.
·
Q. You were staying there with Robert f
A. That's right, and this other child. I kept both of them.
Q. What other child?
A. There was another lady whose child stayed in the saµie
house with her.
Q. Where was she?
.A. She was out, too. I don't know where she was.
Q. Do you know whether or not your wife was drinking
that night?
.A. Well, I said something the next morning about they
must have been pretty high when they came in, or something
like that, and that they made right smart racket. Myers told
me thenMr. Collins: I object your Honor.
The Court: All right.
By Mr. Stephenson:
Q. ·was that in your presence with your wife when he told
youi
page 57 ~ A. I don't think so.
The Court: Do not testify to it.
Q. You did not have any talk with her about that?
A. No, sir.
Q. But you say you heard a lot of racket when they came
in; what kind of racket?

PJ
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A. Loud talking coming up the stairs.
Q. The two women and Myers?
A. I don't know whether the other woman was along or not.
Q. But from that talk that you heard from your wife there,
did she appear to be intoxicated or noU
A. She did.
Q. She claims that you were drinking on that visit; what
about thaU
A. I did take some drinks, yes, sir.
Q~ vV ere you drunk 7
A. No, sir.
Q. vVere you under the influence?
A. No, sir.
Q. Do you make it a habit, now, of drinking at alU
A. No, sir, I do not
Q. Has it been your habit for sometime not to drink?
A. It certainly has.
page 58 ~ Q. How long 1
A. It has been about two years.·
Q. Are you trying, in every way possible, to make a home
for your two boys there at your mother's?
A. Yes, sir, I am.
Q. I wish you would state whether or not you have made
arrangements or have changed your working conditions in
order that you can be with them more than you formerly were?
A. Yes, sir, I have.
Q. Tell the Court just what you have done in that regard.
A. I have worked shift work all of my life, up until last
February, and I taken a daylight job from 7 :00 to 3 :30 in
order to be home at night with my children.
Q. You work for Industrial Rayon 7
A. Yes, sir. I taken 12 cents less on the hour.
Q. Took a 12 cent reduction on the hour f
A. Yes, sir.
Q. In order tbat you could be with them and look after
them. Your mother and father live at Sweet Chalybeatef
I believe Sweet Chalybeate Springs is the post office.
A. Yes, sir.
Q. That is about 20 miles from Covington Y
A. Approximately, yes, sir.
page 59 ~ Q. They have lived there and been residents of
that community all of their lives, haven't thevf
A. Yes, sir.
..
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Q. Except for one period, probably, when they lived at
Newport News for a winter and in Covington a winter!
.A. Yes, sir.
Q. .Are they both capable of looking after these children
and assisting you in the raising of them, do you think Y
A. Yes, sir, I think so.
Q. These children have an affection for your mother, :M:rs.
Baxter Hepler, and your father 7
·
A. Yes, sir.
Q. And for you t
A. Yes, sir.
Q. Does your mother get along well with them and discipaine them?
A. Yes,.sir. .
Q. There is no question about that, is thereY
A. No, sir.
Q. I wish you would state whether or not they are taken to
Sunday School by your mother!
A. Yes, sir, they are.
Q. Regularly!
A. Yes, sir.
Q. Is there a ·church very near by there called
page 60 } Forrest Chapel?
A. Forrest Memorial Chapel.
Q. Right at Sweet Chalybeate Y
A. Yes, ·sir.
Q. Do they attend that Sunday School regularly Y
A. Yes, sir.
Q. Do you go with them sometimes?
A. I go to church, I don't go to Sunday School.
Q. vVhen Robert, your son, was brought there this past
:summer-by your wife wasn't it f
A. Yes, sir.
Q. Did she bring him upf
A. Yes, sir.
Q. And left him for the summer?
A. Yes, sir.
Q. I wish you would state whether or not he showed that
J1e had been properly disciplined or had proper training while
l1e had been with l1er the past two years T
A. No, I think not.
Q. State in what particulars he had not, in your opinion.
A. Well, he would do certain little old things and he would
put it off on the other two little boys, and he would lie about
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it. And he stole a few things. He picked up money
around the house and wouJd go get him a candy
bar, and such things as that. And he didn't havethe manners that these other two children had.
· Q. ·when he first came there, what was his attitude towardvou as· far as., A. Well, he was very distant. He seemed to think that I
didn't have any authority over him. And he went so far as
to tell me that I couldn't whip him. I let him h.ave his way
for a week or ten days and tried to adjust hiss elf to me and
the other two boys. Then, I had to whip him one day and it
seemed to change his attitude very much.
Q. Did you whip him severely or justA. No, sir.
Q. In a moderate way?
A. Just in a moderate way.
Q. Did he then have a different attitude toward you and
toward the family there 1
A. He seemed like he did.
Q.. Did he then seem to adjust and get along well there 1
A. Yes, he did. ·
Q. Did he use profanity when he came there 1
A. One day the other two boys had said something,. I don't
know how it came about, but I heard him say, '' I am going to
knock the hell out of you.'' So I got in and found out what
he was talking about. I imagine he had done somepage 62 ~ thing and these other two boys was fixing to tell
me about it. And I whipped him for that.
page 61

~

By the Court:
Q. How old do you say the boy is t
A. Nine·.
By Mr. Stephenson:
Q. After you had disciplined him there, did he like you
an<l get along all right with you?
A. Yes, sir, we got along fine.
Q. Got along fine!
A. Yes, sir.
Q. Did you provide for him just like you did the othersf
A. Yes, sir, I did exactly for him as I did the others.
Q. Have you got the same affection for him as you do the
others?
A. I certainly have.
Q. Your wife has made the charge here, Mr. Heple·r, that
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you have denied the paternity, that you are the father of these
children, or some of them; is that true T
A. I do not.
Q. Have you e,·er made such a statement to herf
A. No, sir.
Q. Your wife, Margaret Hepler, says that after she had
taken Hobert over to her mother's, at Gap Mills, in August of
this year, that you came over there and argued
page 63 ~ with her and called Robert a liar, and a thief, and
·
a cheat in his presence. Did that occur?
A. I just asked her who taught him that stuff.
Q. You asked her who taught him that stuff¥
A. Yes, sir.
Q. Aml he was presentf
A. Y cs, sir, he was.
Q. At that time, did you remonstrate with her about taking
Robert awayf
A. She asked me if I was going to let him go-no, she asked
me did I bring his clothes for him to go, and I said I did not.
And she said, "'You are not going to let him go?''
. And I said, ''no.''
She said, "He wanted to go." ·wen, she went on and questioned Robert and he did say that he wanted to go.
Q. 'rlrnt was over at Gap Mills at her mother's f
A. In her mother's home.
. Q. That was on the 22nd of AugusU
A. Yes, it was on the 22nd of August.
Q. After she had been up and visited a few days and had
asked to take all of the bovs back Y
A. She met me one afternoon when I came in from work and
asked me if my mother had told me that she was taking the
children, and I said, '' Yes, she did, l~ut they are not
page 64 ~ going.'' And she got mad and told me that she
had papers in the trunk to take them and wanted
to know if I wanted to read them Y And I told her that I didn't
that they was her papers.
Q. You did refuse to let her have the children at that time?
A. At that time, yes, sir.
Q. Why did you refuse to let her have them, l ulian f
A. ·well, the contract agreement said I should have them to
the 1st of September, and I made arrangements the following
week to take my vacation, and I thought I was entitled to the
children.
Q. Did you further think you were entitled to them because
they had been with you all that time1
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, . A. Yes, sir.
:Mr. Collins: I object to the leading questions.
The Court : All right.

By lfr. Stephenson:
.. Q. In other words, when she asked you to take them back,
tlid you have any idea of letting her take them back at all at
that time?
A. Not at that time, I didn't.
Q. ,vhen you refused to let her have them, did you feel
that it was your duty to keep them, or noU
A. I certainly did.
.
page 65 ~ Q. Did you feel that she was a suitable person
to have them·¥
A. No, sir.
Q. Not as to any one of them; is that righU
A. Yes, sir.
Q. And not seeking in any way to violate the order of the
court?
A. I was not.

:Mr. Collins: I object to that, your Honor. That is a leading question.
The Court: I am going to overrule the objection, but I
am going to ask him a question about it in a minute.

!".

By Mr. Stephenson:
Q. In other.words, Julian, when she was asking to take them
hack, of course the time had not expired when she could get
them until the 1st of September Y
·
A. That's right.
Q. But you gave her to understand that you would not let
her have them anyway, didn't you 1
A. "\Vell, she could take it either way she wanted it.
Q. She was asking to take them?
-A. Yes, sir.
Q. And you let her know that you would not let her haYe
thcmY
A. Yes, sir.
page 66 ~ Q. What was your reason for that?
A. Well, for the children's part, they don't want
to go and they l1ave asked me to keep them here, and I think
it is my duty to try and protect them.
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'Q. That wa:s your purpose in keeping them 7
A. Yes, sir.
·
Q. It is admitted that she took them over to the Lewisburg
Fair one day.
A. Yes, sir.
Q. Do you know the date that was, approximately?
A. It was on Wednesday, that is all I know..
Q. Wa.s it on the day before she left t
A. No, she left on Friday. .A.t least, she taken Bobby on
~.,riday. It was the 22nd, and that would make it the 2oth..
Q. That was at the Lewisburg, W~st Virginia, Fair!
A. Yes, sir.
Q. When they came back that night, had it been told to
Frank that he wasMr. Collins: I object to the leading questions.
·The Court~ AH right.

Q. Did Frank know that Mrs. Hepler wanted to take him
lJack, at that timef
A. Yes, sir.
Q. What was his reaction to thaU
A. Well, when they came home that nig·ht-the children
take turns about sleeping with me, and ·it was
page 67 } Frank's ·night.
Q. Came home from where 7
A.. From the Lewisburg Fair. And he slept with me. And
after we cut the light out, why he started to snub like, and I
said, '' Frank, what's wrongY"
Q. WhaU
A. He started snubbing, started crying. And I said,
., 'Frankie, what's wrong V''
And he said, '' Mother is going to take me back to Florida.''
And I got him up in my arms and kind of consoled him a
little and told him I was going to try to keep him here if
there was any way po·ssible, if he didn't want to go; And he
cried himself .to sleel' that night.
Q. Had he wanted to go with her at any time?
A. In 151 he wanted to go.
Q. He was willing to go and you were willing for him to
gof
A. Yes, sir.
Q. But in '52, did he receive a letter from her telling that
he was coming?
·
A. Yes, sir.
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Q. Same letter that was written to your motherJ was a letter .inclosed that was addressed to Frank!
A. Yes, sir.
page 68 ~ Q. ·what effect did that letter have on him!
A. Well, he was very nervous and he just wasn't
hisself, that's all.
Q. ·when he l;iad this spell, after returning from the Lewisburg Fair there,-in other words, he ·had known from the time·
lie got that letter that she was going to try to take him f
A. Yes, sir.
Q. ·when he came from the Fair a~d had this crying spell,.
how long did it last?
A. Oh, I would say a matter of thirty minutes..
Q. vVas that after you went to bed t
A. Yes, sir.
Q. Did hQ have further cryi11g spells after that?
A. Well, after he got to sleep, he slept rather well. Ancl
I went on to work the next morning and when he got up, then
we had to have the doctor with him.
Q. ·who called the doctor t
A. My mother.
Q. You were not there when the doctor came f
A. No, sir, I was working.
Q. What was his condition from the time he got this letter
from her saying that she wanted to come and get him until
she went back to Florida? ·what his his condition emotionally and mentally t
page 69 ~ A. Yv ell, he was very nervous and upset, and
lots of times he didn't want to eat. And he tolcl
other children that he didn't want to go.
Q. Told you that, too?
A. Yes, he told me that.
Q. Have you ever done anything to try to estrange these
children from tlieir mother·!
A. I have not.
Q. Have you ever tried to keep her from seeing them at any
time she came here Y
A. I have not.
·
Q. Did you have any objection to her in previous years, before he got to this age, of taking him. back or taking them back
if she came and complied with the court's degree? Would it
have been agreeable to you?
.A. It would have been agreeable with me.
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Q. But after living there continuously for three years, you
feel like conditions have changed; is that right ·y
A. Yes, sir.
Q. Particularly since he does not want to go Y
A. Yes, sir.
By the Court :
Q. Let me ask you a question, :M:r. Hepler. Prior to September 1, when you decided that you did not want the children
. to go back with their mother, why didn't you come
page 70 ~ in court and file a petition asking for a change in
custody instead of, so to speak, taking the law in
your own hands and saying, '' I am not going to let the~ go
back"?
A. I didn't know what kind of a prooedure I should follow.
Q. You had a lawyer, didn't you T
A. I did, afterwards.
Q. You had a lawyer prior to that time, didn't you?
A. Prior to September 1 T
Q. Weren't you represented by counsel in this divorce suit T
A. Yes, sir.
Q. ·why didn't you go to your attorney and ask his advice?
A. Well, my mother did go and ask Mr. Stephenson.
Q. What did Mr. Stephenson tell your mother?
A. He fold her that for me to go ahead and we'd file a
petition.
Q. But you did not file one prior to September 11
A. No,- not prior to September 1.
The Court: All right, that is all I want to know.
Mr. Stephenson: It will be shown, if your Honor please,
that Mrs. Hepler came to see me and I was on the verge of
going on a vacation and I told her I coul<ln 't handle the matter
· and she would have to see other counsel if Mrs.
page 71 ~ Hepler was coming up to contest it. I do not want
to testify, but I will state it if it is necessary. She
therefore, saw Mr. Carson and they prepared a petition and
it was filed. The only question was getting process on it. If
you want to understand how that was, I will put Mr. Carson
on the stand. I did not mean to interrupt your examination
of him.
The Court: I just wanted to see his explanation of it.
Mr. Stephenson: We can clear that up, sir. Did you want
to ask any other questions, Judge?
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. The Court: That is all.
By Mr. Stephenson:
Q. You were not obligated to do it, but have you made
any provision for Robert since he has been with herY
A. \Yell, I gave him $20.00 when I was down there, and I
sent him a check for $25.00, and I have sent him clothes for
Christmas, birthdays, and so on like that.
· Q. Sent him birthday presents¥
':· A. Yes, sir.
, · Q. Christmas presents T
··A. Yes, sir.
, ·;Q. And the past summer did you provide for clothes and
everything for him Y
A. Yes, sir.
Q. Are you able, from what you make-you just have your
earnings?
page 72 }. A. That is all. ·
Q. ·what do you make?
: A. ·we don't make very much now. I don't work but four
days a week.
Q. About wliat?
A. Well, I would say approximately $175 or-80 a month.
Q. $175 or-80 a month, and you live at your parent's home?
A. Yes, sir.
Q. Of course, you can live cheaply there, I take it?
A. Yes, sir.
Q. And they are gfad to bave the children. But, ordinarily,
you make more than that, don't you?
. A. Yes, sir.
Q. You are on a four-day week. Ordinarily, .you would
inake a great deal more than that?
A. Yes, sir.
·
Q. About what?
A. Wel1, it's just almost like an extra check. A month
would be around $225.00.
Q. Is that ample to take care of these three children and
v'ourself?
.. A. I think so, yes, sir.
Q. Do you devote it to·that purpose, first and foremost?
A. Yes, sir, I do. I can tell you exactly how
page 73 } much I make. ·I make $52.00 a week.
Q. Is that before deductions?
A. No, sir. I made $42.74 this past week.
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Q. Counting deductions. But, ordinarily, you make about

_225T
A.. I would say so.
Q. After deductions; is that right7
A.. Yes, sir.
.

Q. You have worked for that same company for how many
years!
A. Going on my 20th year.
Q. In taking the position you did, Julian and in telling her
that you were not going to let her take the children away, did
you have any idea of violatin.g the court order 7
A. I did not.
Q. Or doing anything that would bring you in as a violator of the :eourt 's decree Y
A. I did not.
Q. You were doing what you had to do right then?
A. That is right.
Q. You could not have time to resort to court proceedings
when she arrived there, could youf
A. No, sir.
page 74} Q. As a matter of fact, at that time, in August
16th to 22nd, she had no earthly right to them until
the first of September, did she f
A. No, sir.
.
Q. She knew it, or you knew it and she should know itT
A. I knew it. ·
Q. And that is the only demand that has eve;r been made on
you for the children; is that correcU
A. Yes, sir.
:Mr. Stephenson: Witness with you.
The Court: I understood demand was made after that
time, from what Mrs. Hepler testified to, when Officer Lobban
went up there..
Mr. Collins: May I ask that question f
The Court : All right.
CROSS EXAMINATION.

By Mr. Collins:
Q. Mr. Hepler, on last Saturday, on the 13th, did Officer
Lobban ask you about these children, whether you would let
them have themY
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A. No, sir.
Q. Did Mr. Dew, shortly after that, the deputy sheriff, ask
vou point-blank were you going to let her have the children t
.,
A. He didn't come to me, no, sir.
page 75 } Q. He did not .talk to you T
A. He talked to me, but he didn't come to me ..
Q. Did he talk to you and did he ask you that question Y
A. He certainly did.
Q. And you told him no f
A. Yes, sir.
Q. ,vhat do you mean when you told Mr. Stephenson, just
a minute ago, that no demand had been made on you?
a

Mr. Stephenson:· The deputy sheriff had no right to make·
demand on him.

The ·witness : Can I say a word!
Mr. Stephenson: Yes.

"'

,,.,..,1
..

Bv Mr. Collins:
·Q. Yes.
A. Mr. Lobban come around. In fact, I did not know who
he was, to start out with, when he pulled the order out and
started reading to me and said something about Warm
Springs, and I thought he had the wrong man. And he went
on and said, '' ·where is the children¥ Have you got them?''
And I said, ''Yes, sir.' '
He .said, "Mr. Collins is her lawyer, Hale Collins." Said
'' Go around and talk to him.''
I said, "I have no reason to talk to him.'' So I taken the
statement that I got and went down to see Mr. ·watson.
Q. That was the 13th?
page 76 ~ A. That was last Saturday.
Q. And that was the first time you tal)red to Mr.
'\Vatson 7
A. No, sir.
Q. When did you talk to Mr. Watson before that?
A. I talked to 1\fr. ,,ratson-it was back in August.
Q. Just answer the question.
A. I can't tell the date, but I can get the canceled check
and show you were I wrote him a check to take care of it.
Q. You talked to him t
·
A. Yes, sir.
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Q. But then Mr. Dew came to you after :Mr. Loblian talked
to you, did he not f
A. No, sir. But let me finish. I will tell you what happened.
Q. All right, you go ahead and tell it.
A. I taken this order down and showed it to him and Mr.By Mr. Stephenson:
Q. You mean the notice Y
A. Notice. Whatever it was.

Mr. Collins: Just let him answer, Mr. Stephenson.
A. (Continuing) We were preparing everything and he
tolcl-Mr. Lobban talked like he wanted me to come
page 77 ~ around back by the jail house office. So I went back
and called for l1im. And I told him-Mr. Dew was
the only one that was in, and I told him I had gotten the
notice from Mr. Lobban aud I said, '' I guess that's ,all you
a}J want with me, to appear up there :Monday f '' And he said,
''Yes.'' And lie asked me if mv wife saw me and I said no.
And he said, well, he wasn't supposed to have served the
notice unless she asked for the children. And then he asked
me was I going tb let them go and I told them I wasn't.
By Mr. Collins:
Q. Mr. Dew told you the notice should not have been served
until you had refused, in effect, to let them have the children 7
A. That's right.
Q. And then he said, '' Are you going to let them have the
children f '' and you said, ''No.''
A. i'hat's right.
Q. And that was last Saturday!
A. That was last Saturday.
Q. And that was the time Mr. Watson was preparing the
1
110
e~:1t\1J~1~ :~:;!red to mail out to her when
this came up.
Q. When this came up, you had eveeything prepared to mail
out, but still the notice that ,vas mailed out was
page 78 ~ dated the 13th of September, was it not?
A. I don't knmv.
Q. ·which was last Saturday?

1~\i~ ~~~e

Mr. Stephenson: No question about that.

1

·~
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Q. (Continuing) And that is when it was drawn up, was it
noU
A. It was not, no, sir.
Q. You claim it was drawn up before. But the notice is in
the papers. Mr. Hepler, you gave Mrs. Hepler to understand,
in August, that you were not going to let her have the children
the 1st of September, didn't you Y
A. She could take it either way she wanted it.
Q. That is right, it was such that she could have understood
from what you said that she was not going to get them, anyhow A. Yes, sir.
Q. And you made up your mind before she came here in
August that she was not going to get the children T
A. Yes, sir.
Q. And you had made up your mind some long time prior
to thaU
A. No.
Q. How long before that?
A. It hadn't been a long time.
Q. You had at least made up your mind when she
page 79 ~ wrote the letter advising your mother that she
was going to ·come up and get the children 7 You
did not know that your mother had written her to come on up 7
A. I don't know what mother wrote.
Q. Nor do you know what conversation or agreement your
wife and mother had in 1951, do you?
A. I don't know whether she has an agreement with my
wife or not.
Q. You do not know what they talked about in 1951. How
old is Mrs. Hepler!
A. She is 65.
Q. Do you still own the house that both of you owned there
in Covington?
A. I do.
Q. You own it?
A. Yes, sir.
Q. You still own it?
A. Me and the finance company, together.
Q. And you rent iU
A. Yes.
Q. With reference to the report card, which boy is thaU
A. That's Frank, the oldest one.
Q. He was going to school when you lived in Covington and
when you all lived together Y
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page 80 }

A. Yes, sir,
Q. And when you all were.having all of your
troubles, he ·was going to school, was he notf
A. Yes, sir.
Q. And he was getting the same kind of grades then, was
lie not?
A. He's been getting good grades.
Q. Always has gotten good grades. How old is your
mother?
A. 65.
·Q. I understood you to say your brother was killed last
.April or April 1950?
A. Yes, I think it was the 29th -of April. I wouldn't be positive.
Mr. Stephenson: What yearf
The Witne·ss : '50.

~

Q. '50 or '51 !
.A. '50.
Q. I understood. you to say that you had never agreed to
take the children to Florida; is that right?
·
A. That is exactly right.
Q. Nor had Mrs. Hepler ever agreed to bring the children
back to Virginia?
A. That is right.
Q. That is right, isn't it?
page 81 } A. Yes, sir.
Q. You had never asked at any time for her to
bring Bobby back to Virginia?
A. She didn't correspond with me and J..:_
Q. Just answer my question. You had never asked her f
A. No, sir.
Q. She wrote and explained the conditions about Bobby's
doctors, and so forth, and the camp, did she?
A. Not to me.
Q. She wrote to the home?
A. She never wrote to me.
Q. How long had the children heen living at Sweet Chalylbeate Springs f When did you move away from Covington Y
A. Well., mama and Billy has been up there since around
the 1st of May.
Q. Of this year j
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A. Of 1950. And I kept Frankie at my brother's during
May to finish school at Jeter~
Q. At your brother's!
A. Yes, sir.
Q. That is Eug·ene Heplerf
A. Yes, sir.
Q. Eugene Hepler lives in Covington?
A. That's right.
page 82 ~ Q. And lives there now f
A. Yes, sir.
Q. Did a letter come to your home at Sweet Springs addressed to Eugene Hepler, recently?
A. Not-no. I don't know about that.
Q. You don't know about it. You are positive of it; is that
right?
A. That's right.
Q. You had not seen any letter from me that was inadvertently addressed to Eugene?
A. No, I don't get his mail.
Q. I am asking about this particular letter.
A. No, I don't know.
Q. Don't know anything about that. Did I understand you
to say that in 1951 Mrs. Margaret Hepler was up here with
reference to the children and that she brought the-clothes back
and put them out at your home and said she was going to leave
the children there?
A. Yes, she put the clothes out.
Q. Where did she get tl1e clothes 1
A. Well, she had gotten them there at the house when she
was prepared to take Frankie with her.
Q. She did what 1
A. She got the clotlles there at home;
Q. But she left the clotl~es there at home, dicln ''t
page 83 ~ she?
A. Yes, sir., after she put them out of the car.
Q. She never did put them in the car, did she t
A. Yes, sir.
Q. You are sure of that!

:M:r. Steph8nson: What was the answerf
A. Yes, sir.
Q. You claim that you gave Bobby $20.00 when you were in
Florida 1
A. Yes, sir, I gave him a $20.00 bill.
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Q. How was that? You got there early in the morning and
said the boy was in the hospital and she brought him home.
You went to the hospital witl1 them, but you went on down
street somewhere; is that right T
A. I went down street before we went to the hospital.
Q. All rig·ht, then when you went to the hospital, she went
to the hospital and carried the boy out; that is right?
A. She didn't carry him out, he walked out.
Q. What did you say, she went upstairs and got him t
A. And brought him out. She did not carry him out.
Q. Then she took him on home 1
A. We went home together.
Q. And then you tell the Court that that evening this
strang·e lady turned her child over to you and Mrs. Hepler
turned Bobby over to you to look i1fter and they went out
somewhere¥
page 84 ~ A. They certainly did.
Q. No one else was there at the house 1
A. No one but me and the two children.
Q. How about the lady that was supposed to take care of
them-Mrs. Thompson., I believe, wasn't she there Y
·
A. No, sir.
Q. That is when you gave $20.00 to Bobby; is that right 7
. .~. No, sir.
Q. W'hen did you give it.to him¥
A. I gave it to llim in the living room in the presence of
the rest of them. Harry was there and Margaret was there.
Q. Then you sent him a check for $25.00; is that right Y
A. Yes, sir.
Q. Made payable to whom 1
A. Bobby.
Q. When·was that?
A. May '51.
Q. May '51. And that is all that you can recall¥
[There was no answer.]

Q. That was a birthday present, was it?
A. Well, it was meant for that; yes, sir.
Q. You say you do not know whether the Blue Cross
covered the hospital bill or not T
A. Well, after I got a letter, it was some mix up
page 85 ~ on the Blue Cross and they was trying to· collect
throug·h the Roanoke office, and they checked in
and I got the statement back that it was paid through the
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Jacksonville office and everything was okeh. And that is all

I know.
Q. Mrs. Hepler, you say, was included in that Blue Cross Y
A. She still is. I have a card with her name still on it.
Q. You knew that she had a broken arm at one time, didn't
you?
Mr. Stephenson: Don't answer that.
The Court: Objection overruled.
Mr. Stephenson: What could be the pertinency of that?
It is admitted they were divorced and not talking even.
The Court: Objection overruled.
Mr. Stephenson : Exception.
By Mr. Collins: ·
Q. (Continuing·) You knew that she bad a broken arm.,
didn't you?
A. She wrote to my mother.
Q. You knew it t i asked you the question, Mr. Hepler.
The Court: Go ahead and answer the question.
A. Yes, sir.
Q. You did not make any effort to pay that out of the Blue
Cross, di~ you 1

page 86

~

Mr. Stephenson: Wait a minute. I object to
that question, if your Honor please. It is a side
issue having no relevancy whatever in this issue.
The Court: T do not think it does either.
Mr. Stephenson: It is just to prejudice the Court.
Mr. Collins: He is implying, if your Honor please, that
she is still covered in the Blue Cross.
The Court: If she is or ~s not, it does not make- any difference.
By Mr. Collins :
Q. 1\fr. Hepler, you have been working at the rayon plant
for how long?
A. Going on twenty years.
Q. When did you change to all daylight work?
A. Last February the 11th.
Q. How long have you been working four days a week at
l{ayon?
A. Sometime in May.
Q. Since sometime in l\fay. And you tell the Court that you
are working shift work, that is., you mean 3 :00 to 11 :00, 11 :00
to 7 :00, and 7 :00 to 3 :00; that is shift work, isn't it Y
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A.. Yes, sir.
·Q. So you changed your shift at a loss of 12 cents an hour!
A. That's exactly right.
page 87 } Q. A loss of 12 cents an hour f
· A. That's exactly right.
Q. .So, you say, you could be with your children, and you
have the children living ,vith your parents?
A. I do.
Q. So you g:ave up 12 cents an hour 1
A. I did.
Q. Now, you are working four days a week 7
A. Yes, sir.
Q. You admit that you said, in the presence of Bobby, that
you wanted to know who taught him to steal., and lie, and so
forth?
A. Yes, sir.
Q. That was in the presence of Bobby at her home Y
A. That's right.
Q. Let me ask you this, Mr. Hepler. See if you are right
in this. Do you recall that when you went to Pearisburg with
the children that Mrs. Hepler brougl1t them back to her home
and then took them to your home at Sweet Springs.; is that
trueT
A. I don't think so ; no, sir.
Q. You say it is not true!
A. Yes, sir.
Q. You are positive then that you brought them
page 88} back from Pearisburg on that trip?
A. Yes, sir, I am.
Mr. Stephenson: ·when was that, in August, that you ·are
:speaking of, Mr. Collins!
Q. When was that, Mr. Hepler 1
A. It was in November..
Q. Of what year?
A. '51.
Q. Mr. Hepler, did you tell Mrs. Hepler's mother., in August of this year, that neither Bobby nor Billy were your chilcdren?
A. I did not.
Q. Are you married 7
A. No, sir.
Q. You have Mr. Myers summoned her~ do you not 7
A. Yes, sir.
·
Mr. Collins: That is .alL
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RE-DIRECT EXAMINATION..
By Mr. Stephenson: :
Q. Julian, this lady tllat you spoke of, that counsel asked
you about in Miami, did she live in the house with Mrs. Margaret Hepler?
A. I don't recall what the lady's name was lived in the
house.
page 89 ~ Q. Was the lady that you refer to the lady that
went out with her that night t
A. I don't know.
Q. That you kept the child on
A. I don 't''know what the lady rs name wa:s.
Q. But bere is the question. You say that you kept Bobby
and another child who is the child of some other lady; was
that a friend of hers?
A. They lived in the house together.
Q. That is what I am talking about.
A. Yes, sir.
Q. And you kept that woman's child and Bobbyf
A. Yes, sir.
Q. And you say that you took the children over to Pearisburg, that is, Frank and William., to see their mother and you
think that was November '51 Y·
A. I know it was in November of '51.
Q. Was that the occasion when Mr. Hamilton, her boss, was
buying the truck from your brothert
A. Yes. It was a truck, or station wagon, or something.
Q. And you took them over there and saw Bobby and came
back the same day; is that right¥
·
A. Yes, sir.
Q. And brought the two children back and she did not come
to Sweet Cl1alybeate on that trip at all; is that
page 90 r right!
A. That's rigl1t, yes, sir.
Q. This past August,-of course., she was up here five o-r .
six days and did visit at your home, but did she stay there at
night at all f
A. No, sir.
Mr. Stephenson: That is all.
Mr. Collins: That is all.
The Court: Stand aside.
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DR. B. L. TRAYNHAM,
was sworn in behalf of respondent and testified:
DIRECT EXAMINATION.

By Mr. Stephenson:
Q. Doctor, are you a physician T
.A. Yes, sir.
Q. .And you live at Sweet Springs, West Virginia, and hav:e
for many years?
.A. Many years; yes, sir.
Q. Are you the physician of Mr. and Mrs. Baxter Hepler
and Julian Hepler 's family?
.A. Yes, I have been. ·
Q. I wish you would state, Doctor, if you have known the
Baxter Hcplers, l\Ir. Baxter Hepler and l\Irs. Baxter Hepler,
for many years!
page 91 ~ A. Yes, sir.
Q. And Julian all of his life?
A. Yes.
Q. I wish you would state whether or not they .maintain a
home that is suitable for the upbringing of these children of
Julian's, in your opinion Y
.A. I see no reason whv not.
Q. Both Mr. and Mrs. Baxter Hepler have a home where
Julian lives 7
A. Yes, sir, they have a good home.
Q. And are g·ood people Y
A. Yes.
Q. You have known them all through the years; is that
L'ight?
A. Yes, sir.
Mr. Collins: If your Honor please., I do not think I have
questioned the home of Mr. and Mrs. Baxter Hepler.
Mr. Stephenson: That is where the home is.
By Mr. Stephenson:
Q. Have you been in the hoine frequently and- The Court : Do not lead the witness.
Q. Have you, or not, been at tl1e home there at Sweet Chalybea te frequently since these children have been there?
A. I have been there on several occasions. ·
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Q. And you live within about a mile of Sweet
Chalybeate?
A. Yes, sir.
Q. From your knowledge and observation, do they seem to
have the proper care, ti-aining and discipline that children
should have from their father and from their grand-parents?
A. Yes.
Q. I wish you would state wl1ether you consider Julian
Hepler a man that is capable of taking· care of and raising his
children?
A. Yes, I do.
Q. You do?
A. Yes.
Q. Doctor, were you called there on or about the 21st or
:l2nd of Aug·ust, 1952 to see Frank Hepler, the boy?
A. I don't know the exact date, but I was called down there
to see him.
Q. ·we have proved the date.
A. Yes.
Q. It was in Aug·ust last., the latter part of August. On that
occasion, what condition did you find Frank in?
A.. Well, the boy was just nervous and all to pieces.
Q. What did he do f what physical symptoms did he have f
A. Nervous, and jerky, and had been crying, and incoherent.
page 93 ~ Q. You mean he could not talk connectedly?
A. He coulc1n't talk connectedly.
Q. Any other manifestations of emotional upset?
A. He had a very, very rapid pulse. As I said, he was extremely nervous.
Q. Did you have any trouble in controlling him or in administering to him?
A. No, no.
Q. W"hat did you do for him?
A. I gave him a sedative.
Q. vYbat was the purpose of that?
A. That was to quiet bis nerves.
Q. Doctor, did you deem that' a necessary thing to do1
A. Well., I certainly did.
Q. That was the only reason you gave it to him?
A. I would have given it to any other patient in the same
condition.
Q. In other words, you were there just as a medical man
to treat him and no other?
A. That was all.
page 92 }
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Q. When you got there, was he sitting still, or was he running around, or what was he doing?
A. He was on a cot on the porch.
Q. Lying on the cot?
A. Laying on the cot.
page 94 } Q. You know Frank and have seen him at other
times, have you not?
A. Yes, sir.
·Q. At those times that you have seen him, was he-

Mr. Collins:: I object to the leading questions.
The Court: Mr. Stephenson, you are leading right much.
I realize it is awfully hard not to do so.
Mr. Stephenson:: I will ask this and your Honor can rule
·upon it.
By Mr. Stephenson!
Q. At ot11er times that you had see Frank Hepler, was he
·emotionally upset or incoherent or anything· of that kind?
:Mr. Collins: I object to the leading questions..
The Court: Objection sustained.
By Mr. Stephenson:
Q. Had you seen him at other times when he was inco-:herent or upseU
Mr. Collins: I object to the leading question.
The Court: Objection sustained..
By Mr. Stephenson:
· Q. At other times wl1en you bad seen the boy Frank there
in his home, what was his condition T

A. He seemed to be very happy and nothhtg bothered him.
Of course., I would just see him occasionally, but
page 95 ~ that is always the way it has been.
Q. But you are frequently at Sweet Chalybeate?
A. Oh, yes, by there every day, practically.
Q. You own a large farm right at Sweet Chalybeate, do you
not?
A. Yes, sir.
Q. And your business interests are all around there? and
you are frequently back at Heplers', are you not?
A. Yes, sir.
Q. Do you have any interest whatever in this case, Doctorf
. .A. Beg pardon T
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Dr-.. B. L. Traynham·.
Q. I say, you have- no fnterest or are not connected or related, are you 1
A. I have no interest in it whatever, absolutefy~
Mr .. Stephenson: Wit~ess with you..
CROSS EXAMINATION..
By Mr. Collins:
Q. Dr. Traynham., clo you mean that you have treated this:
boy, Frank, before?
A. No, I don't recall treating· him. It might have been for
some minor sometlling or other, but that is· all that I recall.
Q. Do you know Billy from Frank t Do you.
page 96 f know tbe difference between them 'l
A. "'\Vhy, sure.
Q. You know them well enough-do you know the f amily1'
A. Why, sure.
·
Q. And you cannot say at all what the cause of his condition was, can you f
A. Well, I was-well., they called me to come just as quickly
as I .could, that this boy was in terrible condition.
Q. Whatever the condition was must have come on suddenly, then, did it nott
·
A. It evidently had.
Q. So it was not long standing. Could it have been causect
by something that he had eaten t
A. No.
Q. You do not tbinir so f
A. No, absolutely not.
Q. And you do not know whether it was or could have be·en
caused by something they were trying to make him do tl1at
he did not want to do?
.A.. It could have been done.
. Q. .And it could have been caused by preventing him from
doing something that he wanted to do?
.A.. I don't think so.
Q. You do not think so. You mean to tell the Court, now,
that this boy's condition could have been caused
page 97 ~ by the fact that be said he didn't want to do·something, but it conld not be caused by the fact that
he said I want to do something?
A. That boy is under very good control and there· was som..e·thing emotional that upset him ..
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Q. Something emotional that upset him, and that is as far
as you can go?
A. That is as far as I can go.
Q. You know Mrs. Rowan, the boy's grandmother, do you
not?
·
A. Yes, sir.
Q. Do you know her well t
A. I do.
Q. Do you know her daughter Mrs. Hepler f
A. Yes, sir.
Q. Do you know Mrs. Hepler to be a proper person to take
care of her children f
A. Now, I don't know a thing-I haven't seen her, in contact with her, for a long time. I was with her when that boy
was born. But I have only seen her occasionally. I used to
see her when she vms cashier at one of the chain stores, I
would see her there, but so far as being· in contact with her.,
or anything about her, I couldn't say a thing· about her.
Q. Do you know Mrs. Rowan f
page 98 ~ A. Yes, sir.
·
Q. Do you know her general reputation~
Mr. Stephenson: bo not answer that. :Mrs. Rowan does
not have a thing in the world to do witb this case. Why should
she be brought inf
The Court: I do not think so either, except she is the
mother of Mrs. Hepler. There is no question about Mrs.
Rowan being a good woman, according to the evidence here
so far.
.
Mr. Stephenson: Of course, we have not introducedThe Court: Do you intend to f
Mr. Stephenson: Mrs. Rowan is her mother.
The Court: Do you intend to 1
Mr. Stephenson : No.
The Court: I sustain the objection, then.
'Mr. Collins: That is all, sir.
RE-DIRECT EXAMINATION.
By Mr. Stephenson :
Q. Doctor, did Frank, on that occasion, from bis talk, make
any statement about why he wasA. No.
.
Q. Did not say anything about going with his motherY
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Mr. Collins: I object to that, if your Honor please.
The Court: Objection sustained.
page 99 ~ Mr. Collins: If you want to testify, go ahead.
Mr. Stephenson: You make the objection if you
don't like it.
The Court: That is a proper objection.
Mr. Stephenson: I want to have it made in a courteous
way. That is all.
Mr. Collins: I made it in a courteous way.
The Court: All right, Mr. Collins. That is all, Doctor.
HAR.RIET COOKE,
. was sworn in bel1alf of respondent and testified:
DIRECT EXAMINATION.
By 1\fr. Carson :
Q. "\V11at is your name 1 .
.
A. Mrs. Floyd Cooke, or Harriet. Harriet is my name.
Q. How old a re you?
A. I will be 61 in November. 60.
Q. ·where do you live?
A. Sweet ·chalybeate, Virginia.
Q. Mrs. Cooke, do yon or do you not know Mrs. Baxter
Hepler and her husband Y
A. I certainly do.

The Court: There is no question lrnre ahout them not being good people, so you do not l1ave to go into
page 100 ~ that. 1\fr. Collins does not question that at all.
So if that is what it isMr. Steplwnson: That it is a proper home.
T·he Court: - I guess he would agree to that.
Mr. Collins: I can't say any more than what Mrs. Hepler
said. She was very complimentary. Of course, I wanted to
ask Mr. Hepler one question about 1\fr. Hepler's health.
·
The Court: I am just doing it to imve time.
Mr. Stephenson: I understand tl1at, too, but we do not
want to leave out anythin~· in the record.
The Court: Mrs. Hepler has not questioned the Hepler
home at all in any way. Sl1e said Mrs. Hepler was a good woman and took g-ood care of her children, so far as she knew;
and her letter that she wrote Mrs. Hepler speaks of the same.
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Mr. Stephenson-: Yes, sir.
"The Court: Let's not go into tliat, then.
Mr. Carson: .All right, sir.
By Mr. Carson:
Q. Mrs. Cooke, do you know Julian Hepler T
A. Yes, sir.
Q. How well do you know Julian Hepler?
A. Well., I have known him ever since he has been born, but
for the last 26 months I have lived beside of him.
Q. How close do you live 7
A. vVell, I can stand on my porch and talk to
page 101} Mrs. Hepler. You can almost step across.
Q. Have you been in any position to observe
how Julian Hepler is a-s a father?
A. Well, I think he is an exception.
Q. You think he is an exception!
A. I certainly do.
Q. Do you or do you not know that the two children, Frank
:and William, have been going to Sunday School regularly?
A. Yes, sir, they have.
Q. On or about August tl1e 22nd, or 21st, were you called
•over to the Hepler home t
A. Yes, sir.
Q. When you got there, what did you observe Y
A. Well, this child had an awful nervous-I don't know,
what I would almost call a nervous fit. He was just raging,
rmd had been crying and carrying on, and they had been trying to get him peaci:fied. And I went over and stayed until
they come back from getting the doctor. And Dr. Traynham
·come down and I went 110me.
Q. At that time, did you hear any reason, or was any reason
given to you, why the child was in such a state as he was in Y

Mr. Collins: I object.
The Court. Objection sustained. Do not answer
J)age 102 } that, please ma 'am.
Bv Mr. Carson:
··Q. At this time, did you hear the boy, Frank, say anything!
A. No, not that time I didn't.
Q. You did not?
A. Not that day, no, sir.
Q. ·what was his action at the time that you got over thereT

,;
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A. Well, when I got over there,. .the child had been crying
and he had just been in a rage, wringing his hands, and he
run kind of from them, like. They had got him back and was
setting on the steps. They had kind of got him quiet a little
until the doctor got there. And- then he come in and I went
home and I didn't hear what the doctor said.
Q. You did not hear anything that the doctor had to say?
A. No, I didn't because I wasn't there.
Q. The child that you had been speaking of previous to
this, is the boy's name Frank Hepler t
A. Yes, sir.
Q. Mrs. Cooke, last summer do you remember having seen
and gotten to know Robert Hepler!
A. Yes,. sir.
Q. Can you tell the Court whether or not you made an observation of any distinction in the upbringing or
page 103 ~ manners of the two children that were with the
Heplers and Robert¥
A. \Vell, when the child first came there,. I thought that he
was a child that wanted his own way about everything and he
felt like he ought to have it, in a way. Him and the other
cllildren, it seemed like he kind of thought the other children
ought to give in to him. But after that, before he left, Bobby
had changed like everything. He was a quiet boy and he
would listen to them, and the children got along good together. And I saw a big difference in the child.
Q. Did he appear to be happy there, during the summer?
A. He did.
Q. Have Frankie and vVilliam always appeared to be happy
and contented there 7
A. They certainly have.
Q. :M:rs. Cooke, do you think, from having been living so
close to this house and to the family, that Julian is a proper
father to raise and care for these children Y
A. I do.
Q. Mrs. Cooke, are you related or connected with this family or with Julian in any way? or do you have any interest in
this case whatsoever¥
A. No, sir, not a bit.
::M:r. Carson : Your witness.

Julian B. Hepler v. Marg~ret R. Hepler.

73

.Harriet Cooke.

page 104

~

CROSS EXAMINATION.

By Mr. Collins :
Q. Mrs. Cooke, as I understand you, on this day in .August
when you went over there, you said that the boy had been
crying and had been running from them and they had gotten
him and brought him back Y
A. vV ell, he had been wringing his hands and he was out in
the ya1·d, and he started and got to running and crying and
he was all upset. He got nervous, just kind of like a nervous
fit-what I would term it.
Q. But the question I asked you, you said he had been
running from them and they had brought him back to the
porch.
.A. V.l ell, be was just running around the porch there and
they caught him and set down on the steps with him to peacify him and quiet him until the doctor got there to quiet his
nerves.
l\Ir. Collins: That is all.
RE-DIRECT EXAMINATION.
By Mr. Carson:
Q. Mrs. Cooke, I believe in your testimony a few monents
ago you indicated that you bad heard some statement made
by Frankie. Would you tell the Court at this time what that
statement was Y
page 105

~

Mr. Carson: I object to that.
The Court: Let's see when it was.
date.

Give the

The Witness: Well, last AugustThe Court: Do not tell what he said yet, just fix the date.
By Mr. Carson:
Q. What was the date that you heard this statement
A. Well, I just don't know the date of the month, but it was
last August a year ago.
The Court: Objection sustained.
Mr. Carson: Exception.
Mr. Stephenson: May we save the point and put it in the ·
record?
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By the Court:
Q. Was it before or after you saw him out on the porch
when he was upset?
A. That I heard him make this statement?
Q. Yes.
A. It was last August a year ago.
Q. vVas it before or after?
A. Before this time.
. The Court: Objection sustained.
Mr. Collins: If your Honor please, this time is this year.
The Witness: Yes, in August.
page 106

~

The Court: All right, objection sustained.
Mr. Carson: That is all.
Mr. Collins: That is all.

MRS. BAXTER P. HEPLER,
was sworn in behalf of respondent and testified:
DIRECT EXAMINATION.

By Mr. Stephenson:
Q. Your name is Mrs. Baxter P. Hepler?
A. That's right.
Q. And you live at Sweet Chalybeate, Virginia?
A. Yes, sir.
Q. And are the mother of Julian Hepler?
A. Yes, sir.
Q. And, of course, the grandmother of his three children Y
A. That's right.
Q. Mrs. Hepler, I wish you would state whether or not
Frank Hepler and ·wmiam Hepler, the two infant children of
.Julian Hepler, have been with you practically all of their
lives?
A. ·well, Billy hasn't, but Frankie has, the oldest one. I
have had Billy might near three year.
Q. Have had Billy might near three years Y
A. Yes, sir.
page 107 ~ Q. He is now how old Y
A. Five.
Q. You have had Frank bow longY
A. Well, I have had him constantly, might near, three year,
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:and off and on all of his life. Last two months, three months,
:sometimes six weeks. Different times.
Q. How do these children Frank and William get along
with their father, Julian!
A. They get .along wonderful.
Q. Get along :fine Y
A. I have never saw no trouble between the two children
:and their father.
·
Q. I wish you would state what Julian does with reference
to their life, as to caring for them and looking after them 1
.Just what is that situation Y
A. Well, he takes care of the children when he is there
;and he is not working. He supports them. He helps me with
various things about the house. And he takes care of the.
children at nights; they sleep in the room with him.
Q. When he is at work, who has charge of them T
A. I do.
Q. Are the children cooperative with you f and can you control them!
A. Yes, sir. I have never had to strike Frankie one lick.
Q. Always had them under your care and dispage 108} ciplineY
A. That is right.
Q. After Mrs. Margaret Hepler, Julian's wife., went to
Florida, in the fall of 1949, where did you live t
A. I lived down at Julian's home from in November until
the 29th day of April.
Q. That was in Parklin Heights, I believe, over near Covington Y
A. That's right.
Q. ·what was your purpose in staying there?
A. Taking care of the children and iµake a home for tl;J.ein.
Q. You and Mr. Hepler!
A. Yes, sir.
Q. ,,rhen did you go to your home at Sweet Chalybeate?
A. 29th day of April, 1950.
Q. Was that about the time that you lost a son?
A. That was the day my son was killed.
Q. When did Frank come to make his home with you at
Sweet Chalybe·ate, come there after that to stay?
A. He came up when the school was out in Covington, in ·
..June. I don't remember the exact date, but he stayed with
mv oldest son until the school was out.
·Q. Has he been there ever since!
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A. Yes,. sir.
_
Q. Has Mrs. Margaret Hepler always been welcome to your home to come· to visit Y
A. She certainly has.
Q. And you have treated her with every consideration!
A. I have, in every consideration that I know how to.
Q. You received a letter from Mrs. Hepler this past August,.
did you not!
A. Yes, sir.
Q. That letter has been offered in evidence and the Court
has it. I believe, as best I can make out, the postmark was
about the 7th of August; is that correcU
A.. I couldn't tell you because I was in New York when the
letter came. I got it on the 10th day of August.
Q. You got it on the 10th day August!
A. Yes, sir. I came home on the 10th day of August.
Q. Did y<>u give, also, to F'runk Hepler, your grandson, a
letter that camP. in with tllai; letter!
A. No, sir, he got the letter hisself while I was away, on
Friday.
Q. I liand you tlmt Jette1·, wl1ich was written by Mrs. 1viargaret Hepler, to FrankieMr. Stephenson: Do you want to see iU

.
page 109 ~

(A paper was handed Mr. Collins.)

Q. ( Continuing In other words, this letter, which I hand
you, came in the envelope which was addressed to Frank,.
special delivery, I believe, and your letter was in
page 110 ~ the same envelope?
A. Yes, sir.
Q. And lie had gotten this letter before your return t
A. Yes, sir.
·
;
Q. You identify that as the letter, do you not Y
(Tlie letter was handed the witness.)

A.. Yes, this is the letter.
Q. That is the letter from Mrs. l\fargaret Hepler f
A. Yes, sir.
·
.
Q. When you got back-when did you get back from New
YorkY
A. On the 10th.
Q. What was the first you knew of his getting the Ietted'
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A. It was right around 8 :00 o'clock, when he ca~e in. He
had been out driving with his daddy.
·· · ·
·· ·!
Q. What was his attitude about it 1
A. He came down to the bedroom and said to me, said,
"Grandma, I got a letter for you."
And I says, "vVhat kind of a letter?"
And he says, "From mother."
I said "Go get it." And he went and got me a letter and .
came down and sat down on the side of the bed and was talking to me about it before I read the letter.
·.
page 111 ~ Q. What was his attitude? and what did he say
about iU
i.
A. He said he didn't want to go with his mother. And I
said, "Frankie, does your mother know thaU"
.
And he said, "Yes, ma'am, I have told her I didn't want to
go with her."
Q.
as he concerned, or not, about it t
A. He was deeply concerned.
.
Q. In what way did he show his concern 1
·
A. Well, he got crying and said to me, said he didn't want
to go with his mother: .: r

,v

Mr. Collins: If your Honor please, I do not know whether
all of this talkThe Court: I think what this boy said to his gTandmother
is hearsay, Mr. Stephenson, unless Mrs. Hepler was present.
Mr. Stephenson: Strictly speaking, it is. She can show
1Jis demeanor.
·
The Court: She can show his reaction and demeanor and
so forth.
Mr. Stephenson: That is what I was really endeavoring t<;>
show.

:r.:·

, . , ·' .
By Mr. Stephenson:
Q. He was disturbed about it T
A. Yes, sir.
Q. Mrs. Hepler, shortly after that conversation that yQu
had-I will ask you did your son Julian know about that
letter?
page 112 ~ A. Yes, sir.
~

~ ~

Mr. Stephenson: I hand this letter to you for filing,
The Court: All right, mark it number 3,
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(The fotter was received in evidence and marked by the
Court "Exhibit No. 3.")

.J3y Mr. Stephenson:
Q. After he had expressed this wish not to go with his
mother, did you, at your son's request, Julian's request, come
to see me about the matter as an attorney?
A. Yes, sir.
Mr. Collins: I object to that, if your Honor please, as to

the form of the question-after be had expressed this wish
not to go. There is no evidence of any wish not to go.
The Court: Objection sustained.
Mr. Collins: I move that be stricken.
Mr. Stephenson: If your Honor please, he testifiedThe Court: He objected to it and I think it should be
stricken.
By Mr. Stephenson:
Q. After that letter was received by Frank, and after you
ha<l talked with him on the 10th of August, did you come to
see me at the request of your son?
· A. Yes, sir.
Q. Did you request me to take steps, as his attorney, touching the custody and his keeping of the children Y
page 113 ~ A. Yes, sir.
Q. Did I, or not, tell you that I was leaving town
and you would have to see other counsel t
A. Yes, sir.
Q. I was going away about the 16th of August f
A. Yes, sir.
Q. And you would have to see other counsel. And the
conversation you had with me about that ·was somewhere between the 10th and 16th, was it noU or do you know what day
it was?
A. I don't know exactly what day it was.
(~. After that conversation, did you go back and tell Julian
w,\1at I had told you about representing you f
A. Yes, sir.
Q. Mrs. Hepler, when Robert Hepler was brought there last
June, by bis mother, I wish you would tell the Court what his
condition was as to whether or not. he was disciplined or what
his attitude was.
A. Well, it seemed like he had an awful lot of hate wrapped
up inside of him ; he hated everything. Everything you would
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:go to do, he would say he hated you, and he used very bad
language.
Q. Anv other troubles that needed correction Y
..:\.. Yes. I would have to talk to him every once in a while.
He would get mad and say Julian wasn't his daddy
}Jage 114 f and Frank and Billy wasn't his brothers, and I
would have to talk to him and say he was, and he
would say hit1 mother said they wasn't.
Q. Was he truthfuU
A. No, he wasn't.
Q. Was he honest!
A. In some things.
(.J. What did you and Julian try to do with Robert!
A. We would sit down and talk to him and try to explain
to him the right way of things and the truth about things.
Q. How many children have you raised, Mrs. H~pler¥
A. I have rRised six.
Q. Hav-c y,m ever had any desire or intention to try to sepa1·ate Mrf,. j\fargaret Hepler from these children Y
A. Notb.ing under the sun.
Q. Notlfrng of that sort!
A. No, -sir.
Q. Mrs. Hepler, just to be as brief as I can, what was the
:attitude of Robert during this past summer? how din l1e get
:along?
A. Well, after he ·stayed a while and got adjusted to playing
Tight with his other two little brothers, he taken part in other
things. He was a right good child. When I first taken him to
Sunday School, he didn't lmow how to behave.
page 115 } He didn't know what was coming up in Sunday
School. He would jump out of his seat in class.
And I taught him to sit still and listen, and he got so he would
:sit still and listen.
Q. Do you take the other two children to Sunday School!
A. Yes, sir.
Q. Regularly!
A. Yes, sir.
Q. I believe Forrest Chapel is right in front of your house,
:almost as close as from here across the street f
A. Yes, sir.
Q. Frank goes to day school regularly, doesn't he?
A. Yes, sir.
Q. The day school is about how far-Hunter School. Is
that where he goes?
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.A.. ·He goes to Dunlap now.
Q. That is farther?

A. I wouldn't know exactly how many miles it is.
Q. Somewhere between Covington and Sweet Chalybeatet
A. Yes, sir.
·
Q. Is that right Y
A. Yes, sir.
Q. Mrs. Hepler, in the summer of 1951 did Mrs. Margaret
Hepler come there and bring Robert and visit Y
A. Yes, sir.
page 116 ~ Q. How long, approximately!
A. Well, his daddy went out to-the Gap and got
the child o:ri· Sunday night-I don't know the elate-and
brought him down and he stayed with us until on Tuesday
night. Then .his mother-Jµlian taken me back at his grandmother's and his mother taken the three children and vi&ited
around until the following Thursday, the- 9th, and came over
for this little Frankie's bfrthday.
Q. Was Mrs. Margaret Hepler seeking, on that occasion,
to take Frank home with her!
A. She had asked the child to go home with her and he was
willing to go.
Q. Were you willing for him to goY
A. Yes, sir.
Q. Did you do anything to prevent his going Y
A. Nothing.
Q. Mrs. Hepler says that she left him with you becauseyou begged her to let him stay on account of yon having lost
your son; is that correct t
.
A. No, sir, I did not beg her to let him stay.
Q. You deny that Y
·
A. Yes, sir.
Q~ As a matter of fact,. yon had lost your son the previous
year, hadn't you t
A. That is right.
page 117 ~ Q. Were yon perfectly willing for her to take
Frank at this. time Y
A. Certainly, I was.
Q. When was tlle first that you knew that she was not going
to take herf
A. On Friday, the 10th of August.
Q. 19517
A. Yes, sir.
Q. When did she leave f
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A. She left my home saying she was going-that day saying she was going back to Florida.
Q. " 7hat had been clone relative to fixing him up to goY
A. ·well, I had his things ready. She had some of his play
clothes with him and his toys with her and I had his other
things ready.
.
Q. What did she have of his things? "'Where were they?
You speak of her having his things, where were they 7
A. She had some of his play things and some of his playing clothes with her out to her mother's and her son's in Pearisburg.
Q. Some of his playing clothes 7
A. Yes, his playing clothes.
Q. Ancl toys 7
A. That's right.
Q. And you had other clothes fixed up f
page 118 ~ A. And I had other clothes.
Q. Fixed for him to take?
A. Yes, sir.
Q. Do you have any idea why she refused to take him f
A. No, I don't..
Q. Was the boy at that time willing to go ?
A. Yes, sir.
Q- Do you know whether he was disappointed that she did
not carry out her promise to take him f
A. He was very badly disappointed.
Q. You tell the Court that you had absolutely nothing to
do with asking him to stay or asking her to leave himf
A. Nothing, no.
Q. Mrs. Hepler, your husband lives with you, of course T
A. Yes, sir.
Q. Docs he take an interest in these children?
A. Yes, sir.
Q. There is no aversion to them, is there t
A. No, sir.
Q. Is be fond of them f
A. Yes, sir.
Q. I believe Mr. Hepler has had serious heart trouble,
hasn't heY
A. Yes, sir.
Q. Does that in· any way affect these children?
page 119 ~ A. He says it doesn't bother him a bit.
Q. You mean Mr. Hepler!
A. No.
I ,
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Q. In other words, he does not work, he had to give up his
work?
·
A. No, he doesn't do anything.
Q. But it does not affect him in the home or :;tffect his relationship with the children; is that what you mean T
· A. That's right.
.
Q. :Mrs. Hepler, is it your desire and wish in this case that
whatever is done should be to the best interests of these children?
A. That is my wholehearted desire, to see them happy and
satisfied.
Q. That is your wish?
A. That is my wish.
Q. You have no selfish motive whatever?
A. Don't have no selfish motive, only try to live and do
what's right, and it wouldn't be right to begrudge anybody
their children.
Mr. Stephenson: Witness with you.
CROSS EXAMINATION.
By Mr. Collins:
Q. Mrs. Hepler, as I understand it you have
never done anything to attempt to keep the children away from their mother f
A. I certainlv have not.
Q. In the fall: or August, of 1951, you were perfectly willing
that the children go with Mrs. Hepler?
A. I certainly was.
Q. In your evidence you mention Frankie all of the time,
how about Billy, were you willing for Bil1y to go, too?
A. "\Vell, if she had took him, I would have been willing f 01;
Billy to have went, too.
Q. And you tell the Court that in 1951 you did not request
Mrs. Hepler and ask her how about leaving the children with
you?
A. No, I did not ask her.
Q. You did not even ask that they be left there with you?
A. No, I didn't ask.
Q. ·would you say it is about 15 miles from your home to
t.he Dunlap School?
A. I wouldn't know exactly, Mr. Collins.
Q. It is in the neighborhood of that, would you guessY
page 120

~
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A. I would..
Q. vYhen you came home from New York, how long were
vou in New York?
A. Nine.days..
·
pag·e 121 } Q. When you came home f1·om New York, then,
Frank showed you the letter that he had received;
is that the letter you are talking about t
A. Yes, sir.
Q. Then you got the letter that was there waiti~g for you
from Mrs. Hepler for you Y
A. That l1e bad.
Q. Did Frank give you both of them T
A. Yes, sir.
Q. So, apparently, he bad read your letter, toot
A. He had read my letter.
Q. He can read, can he not t
A. Yes, sir, beautiful reader.
Q. After you received tl1ose letters., did you write to Mrs..
Hepler?
A. Yes, sir.
Q. And you told her you would have the children ready
when she got here? or words to that effect.
Mr.
Mr.
Mr.
Mr.

Stephenson: Do you have tl1at letter?
Collins: No, I do not.
Stephenson: If you have it, I want to introduce it:
Collins: No, I do not.

A. I don't remember writing and telling her I bad them
ready.
page 122 } Q. You wrote a nice letter in reply to the letter that she wrote you?
A. I wrote her as nice a letter as I knowed how.
Q. And she wi:ote you a nice one?
A. And I told her Frankie was very unhappy about going
<lown tl1ere. And she wrote in my letter something about being a mother and I would understand; and I said yes, I was
a mother and I proved that as a mother. What I meant by
proving, I raised six children.
Q. You gave her to understand that you were not going to
try to do anything to keep her from getting the children, that
you would have their clothes and things ready f
A. I didn't aim to do nothing to keep her from taking them.
Q. And you gave her to understand in that letter that you
would l1ave things ready 7
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A. I cooperated with Margaret when she was here, and sher
can't say I didn't.
Q. She has not, Mrs. Hepler. She has be-en very complimentary of you.
A. It has just been the two children didn't want to go, but
this had to happen.
Q. You and Margaret have never had any disagreement
between yourselves at all., so far as you know!
.A. So fnr as I lmow, I haven't.
page 123 ~ Q. She has been very kind to you and yon have
been very kind to her Y
A. I try to ..
Q. Mrs. Hepler, do you recall telling Mrs. Myers something
to the effect of how Margaret bad been so considerate in leaving the children with you in the winter of '51?
Mr. Stephenson: I object to that unless he is laying a foundation for something· I don't know when or where.
A. NQ.

l\fr. Stephenson: Just wait, Mrs. Hepler..
The Court: Establish when, Mr. Collins.
Mr. Collins : I do not know when it was ..
The Court : Is Mrs. Myers here Y
Mr. Collins: Yes, sir.
'!'he Court: All right, I sustain the objection.

r,.

By Mr. Collins:
· Q. Mrs. Hepler., do you recall, in a conversation with Mrs..
Myers, in September, 1951, when you told her that Margaret
had been kind enough to allow the children to remain during
that ensuing winter with yon and how you appreciated it, and
so forth Y
A. No, I didn't tell Mrs. Myers that.
Q. Do you say that you did not or you do not remembert
A. I remember I did not.
· J)age 124 ~ .A. You did not Y
A. No, I didn't, because I only saw Mrs. Myers;
three times since Margaret left here.
:M:r. Collins : That is all
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RE-DIRECT EXA.l\HNATION.
By Mr. Stephenson:
Q. You say you did not tell Mrs. Myers anything of that
sortY
A. No, I didn't, because the conversation was very brief
between me and her.
Q. You never told her anything of that sort 1
A. No.
Q. One other question., Mrs. Hepler. Robert is now in
Florida, the evidence sl10ws, I mean she took Mm back this
year?
A. Yes, sir.
Q. Diel he want to go l)ack with liis mother f
A. We11, he didn't when lie left the house. He didn't know
what to do. It looked like he was $Ort of scared.
Q. Did he have his clothing wi t11 him to g·o !
A. No, sir.
Q. Where did Mrs. Margaret Hepler tell you she was taking him that day T
. A. She didn't tell me she was taking him anypage 125 } wl1ere, but she wanted them to go out to the Gap
with her.
Q. That was Gap Mills, to her mother's?
A. Yes, sir. And I told her if the children wanted to go,
they could go. And Frankie and Billy said they didn't want
to go. And I ca.lled Bobby and asked him clicl he want to go
out to Grandma Rowan's, and he said he didn't know. And
I said, "If you do g·o., let g•randmother get you ready." And
Mr. Hamilton hollered at him and he came on clown and I
washed and dressed him.
Q. When Mrs. Margaret Hepler left there that day, that
was after she had been to the Lewisburg Fair, and when she
left here in Aug-ust-which I believe you stated was about
Aug·ust 22Y
A. Yes.
Q. Did she tell you she was taking Robert to Florida Y
A. No, sir.
Q. She said nothing like that?
A. No.
Q. But she never brought him back?
A. No.
Q. She told you she was taking him to her mother's Y
A. Yes, sir.
Q. Did she have his clothes?
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A. No, sir.

Q. Only the clothes that he had on 1
A. Just the clothes he had on.
Q. Later, did you or your son, Julian Hepler,
the clothes to her?
Yes, sir.
Who did that?
Julian.

page 126
send
A.
Q.
A.

~

Mr. Stephenson: That is all.
RE-CROSS EXAMINATION.
By Mr. Collins:
Q. ·Mrs. Hepler, last fall, 1951, when Mrs. Margaret Hepler
came from Florida up to Pearisburg, where your other son
lives, do you recall Julian taking the children over to see herf
A. Yes, Hunter called over here.
Q. Hunter is your son?
A. Yes, sir.
Q. He called over and Julian took the children over to see
herf
A. Yes, sir, and I went along·.
Q. You went along?
A. I certainly did.
Q. "'When you came back, do you recall how you came back Y
I mean, did the children come back with Margaret f or did
they come back with you? or someone else?
pag·e 127 ~ A. Well., when she called over, she said she
couldn't come over to home that night and we
taken the children over.
Q. But then she did come over, did she not?.
A. Yes, she came on over.
Q. "When she came oyer, did the children come with her or
did they come when you came back? Did they ride in the car
with you?
A. I don't remember whether anv of them come in the car.
They brought four of Hunter's children along, too.
Q. And you do not know whether her children came with
her. or bow?
A. I don't remember.

M:r. Collins: All right, that is all.
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FURTHER RE-DIRECT EXAMINATION.
By Mr. Step11enson '!
Q. In other words, you were over at Pearisburg at the same
time Julian was?
.li.. Yes, sir.
Q. Went over with him t
A. Yes, sir., went over together.
Q. And took the children, William and Frank., with youf
A. Yes., sir.
Q.. Then you came back over to your home Y
A. Yes, sir.
page 128 } Q. With Julian f
A. Yes, sir.
Q. And Margaret came over at the same time?
A. Yes..
Q. And broug·ht your other son's children Y
A. Yest sir.
Q. So tnere were seven children brought there that day?
A. Yes, sir.
Q. Some in one car and some in another one; is that right,
do you think?
A. Yes, sir.
Mr. Stephenson: That is all. You may stand aside.
Mr. Stephenson: We want to put on the stand, or ask the
Court to put on on the stand, either one, Frank Hepler.
The Court: I do not think that is going to make any difference. I would rather you did not put him on.
Mr. Collins : I did not know we· were talking about the
ehild. Certainly I am objecting to that:
Mr. Stephenson: I thought, your Honor-.
The Court: I do not think you ought to do it, sir, because
regardless of what he t11inks or anything· it will have nothing
to do with it. I realize how children are about
pag·e 129 } these things.
Mr. Stephenson: I do not want to seek to be
arbitrary with your Honor., but I think that this boyThe Court: You may g·o ahead, sir, but I do not think I
shall use it, because children, in cases of this kind, do not give
testimony helpful to the court.
Mr. Stephenson: I realize that is true of a small child, but
at his age-
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The Court: No, I do not think so. Yon may offer it. Go
ahead.
:M:r. Collins: If your Honor please. · The Court : There is no use to swear him.
Mr. Collins: How about waiting until we finish with the
case and then let him put it in the record Y
The Court: I suppose he has a right to put it in, Mr.
Collins. It is a question of whether he should do it ·or not.
Mr. Collins: I am speaking of at the time. He is just
avowing the record that this is what happened.
The Court: Go ahead and put the boy's evidence in. I do
not mean to say that I want to preclude you- from doing anything, but., as a matter of policy, I think it is best not to do iL
Mr. Collins: I do not intend to ask him a question right
now because my experience with children has been that they
just do not exercise good judgment or know what they aresaying, I mean in matters between the father and
page 130 ~ mother. They make excellent witnesses when
they are testifying to something they are not interested in.
Mr. Stephenson: I would. not offer the boy except that I
think his ag·e is sufficiently clear.
The Court : I am sure he is a very intelligent child and aff
that.
Mr. Stephenson: Do you think he ought to be sworn, then t
The Court : No, I do not.

FRANK HEPLER,
was called in behalf of respondent and testified:
DIRECT EXAMINATION..
By Mr. Stephenson:
Q. Your name is Frank Hepler, is it Y •
A. [Nodded head.]
Q. Speak out so he can get your answer..
The Court: Speak out, Frank, because the gentleman over
here playing that little piano-you can't hear it, but he is
talring down what you say.

Q.
A.
Q~
A.

Frank, you are fl1e son of Mr. Julian Hepler t
Yes, sir.
·
Mrs. Margaret Hepler is your mother Y
Yes, sir.
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Q. Speak out. Do not be uneasy or bothered about any of
.
us here. I have ·never discussed this with you at
page 131 ~ all, have I, Frank Y
A. No.
Q. I want to ask you this question, Frank: You are 12
years old, aren't you?
A. Yes, sir.
Q. Do you want to live with your father or your mother!
A. With my daddy.
.
Q. Are you happy and satisfied in the home of your father
there at your grandmother's?
A. Yes, sir.
Q. Is that the place that you want to stay and live Y
A. Yes, sir.
Q. Answer a little louder so he can get it.
A. Yes, sir.
Q. Do not hesitate to answer. Feel perfectly free. Have
you any desire to go and live with your mother in the State
of Florida!
A. No, sir.
Q. You do not want to do that?
A. No, sir.
Q. How would you feel about that Y How do you feel about
going with lier?
A. I don't want to.
Q. What!
A. I don't want to.
page 132 ~ Q. You do not want to go; why is that, Frank?
A. Because I am happy where I am at and I
want to stay with daddy and grandmama.
Q. How about in 1951, last August a year ago, when she
came up to get you and you were all packed up to go, were
you ready and willing to go then, or not Y
A. Yes, sir.
Q. You wanted to go then., did you 1
A. Yes, sir. ·
Q. What effect did it have on you that you did uot got
Could you tell the Judge?
A. [No answer.]
Q. Could you answer that question 7 In other words, how
did you feel about it when she did not take you?
A. I was disappointed.
Q. You received a letter that your mother wrote you early
in August, this year, did you not?

Supreme Court of Appeals of Virginia
Frwnk Hepler .

.A.
Q.
A.
Q.

Yes, sir.
Did you want to go then when you got that letter?
No, sir.
How did you feel about iU Did it bother you anyT
:·A. I didn't want to go.
Q. '\Vere you disturbed by it?
A. Yes, sir.
·
Q. When you found out that your mother was
page 133 ~ coming-and did come-what was your feeling?
and what effect did it have on you then Y Tell the
Court just plainly there, in your own language. Nobody is
going to bother you.
A. I just didn't want to go.
Q. Speak a little louder.
A.' I didn't want to go.
Q. You did not want to go. Was there anything that your
father, Julian Hepler, did to persuade you to take that position? or was that your own wishY
A. It was my own wish.
Q. Has be ever tried to antagonize you or tu:rn you against
your own mother in any way T
A. No, sir.
Q. Never has, has he?
A. No.
Q. I want you to tell the Court whether the fact that you
were disappointed by her not taking you with her in 1951,
when she had expected and promised to take you, affected
your attitud-e toward your mother?
A. No, sir.

'"'·

Mr. Stephenson: :Maybe I don'tMr. Collins: Just ask the question., l\fr. Stephenson. I object, if your Honor please.
The Court : All rig·ht.
Mr. Stephenson: I am asking it in different
page 134 ~ language.
The Court: I sustain the objection.

By Mr. Stephenson:
Q. When do you think that you made up your mind, F·rank,
that you did not want to g·o with your mother to Florida T if
you can tell us.
A. I don't know.
Q. You do not know exactly 1
· A. No, sir.
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Q. Was it after she was here in 1951, or at that time, or
when? as near as you could tell?
A. It was afterwards.
Q. Do you know why it was 7
· A. No, sir.
Q. Can you tell the Court Y Give the Court any reason why
you decided you did not want to go to Florida with your
mother?
A. No, sir.
Q. Do you love your father, Julian Hepler7
A. Yes, sir.
Q. Is he good to you Y
A. Yes, sir.
Q. Do you love your grandfather and grandmother, Mr.
and Mrs. Baxter Hepler Y
A. Yes, sir.
Q. Do you get along well with them,
page 135} A. Yes, sir.
Q. Do you like to go to school up there?
A. Yes., ma'am-yes, sir.
Q. Do you like to go to Sunday School up at the chapel
'there?
A. Yes, sir.
Q. None of them have ever said a word to you to turn you
:ag·ainst your own mother Y
A. No, sir.
·Q. That has been of your own mind, hasn't it!
A. Yes, sir.
Mr. Stephenson: Witness with you.
CROSS EXAMINATION.
By Mr. Collins:
Q. Frank, how old did you say you are?
A. Twelve.
Q. You are a little bit older than my boy. Let me see, I
want to ask you a couple of questions here. Just answer them
:any way you want. You have said you think a lot of your
daddy; naturally, you do, don't you Y
A. Yes, sir.
Q. And you would like to be witbJ him even when he goes to ·
work, wouldn't you f
A. Yes., sir..
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Q. YOU would like to be with yoo.r granddaddy
all of the time Y
A. Yes, sir ..
Q. And your mother and grandmother!
A. Yes, sir.
Q. And you love them all, don't you t
A. Yes, sir..
Q. And you love your mother, too, don 1t you f
.A. Yes, sir.
.
Q. You wouldn't let me or anybody else say anything about
your mother,, would you t
A. No, sir.
Q. If you could keep us from it. But you just figure this.
way-you know what it is up at Sweet Springs and you do
not know whether you would have the same friends down in
Florida,. or not, do you!
A. No, sir.
Q. But your mother says here, which I think she· is right
in-

page 136

Mr. Stephenson:- I object, your Honor~
The Court: Objection overruled.
Mr. Stephenson: I except to him reading the letter to him..
By 1.fr. Collins:Q. Your motller says in this Ietter "you know
page 137 ~ you are my little man,." and that is what shemeans and that is what you are going to try to
be, isn 1t itt
Mr. Stephenson: I object to that.
The Court: Obj·ection overruled.
Mr. Stephenson: On the ground that counsel has no rigI1t
to stress the letter.. It is a self-serving statement.
By Mr. Collins :
Q. (Continuing) All I am asking you, Frank, is-you are
not going to be a baby about this, you are going to be a man,.
if you canY
Mr. Stephenson: Objection.
The Court: Objection overruled..
Mr. Stephenson: About what?
Mr. Collins: About everything..
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Frank Hepler.

·Mr. Stephenson: I object to the Court's ruling. '·
. ~he Court: In accordance with your qucstio1;1ing, I think
1t 1s proper.
·, . ·
·····
· Mr. Stephenson: It is asking him about wheth~t- ·he is going to be a man, and is not specific.· .
·· .
·
i. · •

By Mr. Collins:
.
Q. _Frankie, let's start over again. I can tell from that that
you are. I can tell from your answer that you are a little ma~.·
Mr. Stephenson: I object to that statement, if your Honor
please. It is purely counsel injecting hims~lf
page 138 } into the case as a witness and be cannot do it.
And I object to that.
·
: !.
The Court: Suppose you put your question differently.
By Mr. Collins:
.
Q. Frankie, would you just as soon answer questions from
me as you would from Mr. Stephenson?
Mr. Stephenson: Do not answer that question. I think
that is hig·hly improper.
The Court : Overruled.
Mr. Stephenson: If :Mr. Collins is going to ask his questions the way he wants to, I am going to put my objections in.
The Court: You can ask an adult that question.
By Mr. Collins :
Q. (Continuing) You would just as soon talk to me as you
would these other men, wouldn't you T
A. [No answer.]
Q. Would you?
A. [No answer.]
Q. Aren't-you going to answer that, Do you not want to
answer it?
The Court : Just tell Mr. Collins.
.
A. [N0. answer.]
Q. Frankie, let me ask you this., then. As you have said,
you are going to try to be a little man about everypage 139 } thing· in answering questions and everything else,
aren't you?
Mr. Stephenson: I object to that, if your Honor please.
The Court: "What is your objection, Mr. Stephenson Y

94

Supreme Court of Appeals of Virginia
Frank Hepler.

Mr. Stephenson: My objection is that it is not a proper
question to ask this witn~ss at all. It has no bearing on any
issue here; it is not a pertinent question.
.
.
The Cou;rt: Mr. Stephenson, you brought this little boy
in here to tell the Court which parent he wanted to live with
and the fact that his father and grandmother had been good
to him.
Mr. Stephenson: That is. right
. The Coµrt: vVhy can't Mr. Collins, on the other side; ask
the boy about his mother and anybody else?
Mr. Stephenson: But you are asking him Are you going to
b~. a little rpan _and tell me anything that I want to know? In
o,ther words, the question is that he is not asking him anything that is pertinent.
The Co-qrt: Maybe the next question will be.
Mr. Stephenson: TI1e next question is all right, but I am
speaking of tllis one. He is as~ing him You are going to be
a little man nowt
The Court: Are you objecting to the boy testifying that he
will be a little man or that be would not be a little man?
Mr. Stephenson: I am objecting to the quespage 140 ~ tion as asked because it I1as no pertinency,, no
relevancy, to except to make the boy answer that
he is going to do something in the future, and I don't know
wliat and he doesn't know what. In other words, it is not a
fair question.
The Court: He is youl' witness. You are voucl1ing for the
fact that he is ~·oing· to be a little man or is a little man now.
Mr. Stephenson: No, sir, I am vouching that he is a witness, of sufficient age to testify. I want to mak~ myself clear.
Mr. Collins can ask any question on cross examination that
I bring out, but when he asks him Are you going to be a little
man f why I don't know what he means, myself.
The Court: All right, Mr. Collins. Go ahead on another
question. I sustain the objection.
Mr. Collins: If your Honor please, I want to make this
statement. This young man here as a witness is 12 years old;
and as the Court indicated in the beginning he is very intelligent. He can take care of himself. I can see from the way
he answered Mr. Stephenson's questions that he knows what
is g·oing· on. I just wanted to ask a few questions in the beginning· to show that be can talk to me just as freely and as
fairly as he can the other side. It is apparent., right now, that
with J\Ir. Stephenson's objections the boy is taking the posi-
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Frank Hepler.
tion he is afraid to answer anything since the obpage 141 } jectfon to everything.
The Court: Go ahead.
Mr. Stephenson: I deny that. I deny that in toto. Counsel now are taking an entirely different position than what
they did a half hour ago in which they claimed this boy could
not testify at all
The Court: What I understood their position was they did
not want for him to testify.
Frank, you go ahead and answer any question Mr. Collins
ask you..
By Mr. Coilins:
Q. Frank, have you ever been to Florida?
A. Yes, sir.
Q. W11en were you in Florida 7
A. When I was nine years old-when I ·Q. Take your time. When was it?
A. I was down tllere on my ninth birthday.
Q. Yon were in Florida on your ninth birthday. That was
three years ag·o. Was Billy with you tl1ent
A. No, sir.
Q. Billy was not with you. Who was down there with you 7
A. Bobby.
Q. How long did you stayt ·
A. I don't remember.
Q. Did you stay a couple days, or couple weeks,
page 142 ~ or something like thatT
A. I tllink it was about a month.
Q. Did you have a good time7
A. Yes, sir..
Mr. Stephenson: Did he say a week or month T
Mr. Collins: About a month.
Q. You are not certain how long it was, you are just guessing?
A. Yes, sir.
Q. And you say you had a good time,
A. Yes.
.
Q. You were staying with your mother down in Florida,
were you not?
A. No, sir.
Q. Who were you staying with7
A. Aunt Luellen.
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Frantk Hepler ..
Q. You have an aunt down there t

A.
Q.
A.
Q.
.A.
Q.
.A.

Yes, sir.
Do you know where abouts in Florida she livest
Suwannee River.
Suwannee River!
Yes, sir..
Do you like to come to court r
No, sir.
Q. Awhile ago, Frank, yon said that you liked
page 143 ~ to go to school; do you really like to g.o to school t
.A. Yes, sir..
Q. Whatf
A. Yes~ sir..
Q. You do. You have said that you tl1:ink a lot.,of your
daddy and a lot of your mother, too, don't you? and you are
not going to say anything against your mother, are you!
A. [No answer.}
.
Q. If you can keep from it any wayY
A. [No answer.;}
Mr. Stephenson: I object to that.
Mr. Collins: .All rig·ht, then I withdraw it ..
By Mr. Collins·:
Q. Frankie, you say that last summer, the summer before
this one just past, when you were supposed to go to Florida,.
you were disappointed when you did not get to go; is that
right?
A. Yes~ sir.
Q. You wanted to go, didn "t you 1
A. Yes~ sir.
Q. But since then you have changed your mind about goingf
A. Yes., sir.
Q. And you do not know what clrnnged your mind~ do yon f
A. No, sir.
page 144 ~ Q. Of course, you do know that if you had gone
last summer your grandmother would have been
disappointed or worried, too, wouldn't she Y
A. Yes.
· Q. Because she thinks, a whole lot of you. So anything that
. you do, you are going to hurt somebody and they are going
to have feelings about you, aren't theyf
A. Yes, sir.
·
.
Q. If yon go to Florida, your g1·andmother, your daddy,
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and your granddaddy, they are going to worry about it and
·want you to stay; and if you stay up here, your mother is
going to worry about it; isn't that right!
Mr. Stephenson: I object to that. I do not think he can
state.
·
The Court: I do not know whether he can answer that or
not.
By l\Ir. Collins:
Q. (Continuing) You received this letter from your mother
this summer, didn't you? Do you remember? (Exhibiting)
·
A. Huh-uh. I think I did, but I'm not sure.
Q. You think you did, ·but you are not sure. If you did,
you don't remember much about it. By the way, you went to
the fair with your mother this year, didn't you Y
A. Yes, sir.
page 145 ~ Q. Did all of you go-you and Billy and Bobby!
A. Yes, sir.
Q. Have a good time!
A. Yes, sir.
Mr. Stephenson: Speak a little louder, Frank.

Q. You say you did have a good time out there 7
A. Yes, sir.
Q. She bought you a lot of things and all three of you had a
good time?
A. Yes, sir.
Q. And when all three of you are together and you are
with your mother, you do have a good time, don't you Y
A. (No answer~)
Q. Answer, please.
The Court: Answer the question, Frank. Answer Mr.
Collins' question. He is just trying to find out some information from you.
A. (No answer.)
Mr. Collins: That is all.
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Mustoe Oarte·r.

RE-DIRECT EXAMINATION.
..

By Mr. Stephenson:
Q. Frank, I want you to tell the Court why you were crying
anq. disturbed the night afterpage 146

:Mr. Collins: I object to the leading question, if
Honor please.
Mr. Stephenson: There is nothing leading

r your

about it.

··Q. (Continuing) Why were you crying and disturbed the
night after you came back from the Lewisburg Fair, and the
next morning?
. A. Because she said she was going to take me back to },lorida.
Q. That was the reason, was it? You say when you were
in Florida two years ago that you stayed with an aunt T
A. Yes, sir.
Mr. Stephenson: That is all.
Mr. Collins: That is all, Frank.
Mr. Stephenson: If your Honor please, I want to say that
I offered him to be sworn.
The Court: It is the .same thing.
Mr. Stephenson: Call Mustoe Carter.
MUSTOE .CARTER,
was sworn in behalf 9f respondent and testified:

DIRECT EXAMINATION.
By Mr. Stephenson:
.
Q. Mr. Carter, you live at Sweet C4alybeate Y
A. Yes, sir.
page 147 r Q. In .Alleghany County, very near to where
the Baxter Hepler's and Julian Hepler's home is f
A. Yes, sir.
Q. ·within a few hundred yardsY
A. I would say approximately 300 yards.
Q. Do you know Mr. and Mrs. Hepler and Julian very well?
A. Yes, sir.
Q. Known them all of your life?
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Mustoe Carter..
A. Yes, sir..
Q. I wish you would 'State whether or not Julian Hepl~r is
:suitable person to have the custody and control of his chil•<lren, in your opinron.
A. He is..
M:r. Collins: I do not know, if your Honor please, whether
:an opinionThe Court: They uannot given an opinion, they can only
'tell what the families are. It is up to the Court to determine
whether they ·are proper.
Mr. Stephenson: Yes, siir..
By Mr. 'Stephenson:
Q. You have seen Julian with his children Y
A. Yes, sir.
Q. That is, William and Frank. Was that frequently?
A. Yes, sir., I see them ·several times a day.
:page 148 } Q. I wish you would state what their relationship seems to be as regards parent and children.
A. Well, he seems to think a lot of the children and the
•ehildren of him.
Q. Do you lrnow the same relationship in regards to Mr.
:and Mrs. B.axter Hepler and the children?
A. Yes, sir.
Q. Is that true oi them also 7
A. Yes, sir, it is.
Q. They are excellent people, I believe Y
A. Yes, sir.
Q. Lived there in the same community all of their livest
A. Yes, -sir. Well, I think they did move to Newport News
for a short time, just a few months. But outside thatQ. Did you see the boy Robert when he was there?
A. Yes, sir.
Q. Do you remember seeing any difference in Robert's attitude and that of the other children, after he came from Flor"ida Y
j
, I: ;
A. Well, he was a little headstrong and didn't seem·to car~
·so much about minding.
Q. You observed that 7
A. Yes, sir.
}Page 149 } Q. Anything else that you knew about himt
A. No., sir..
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Paul L., 0'1'iffith.
Q. After he had been there this summer, do you know what
ihe relationship was. between he and his fathe:rf
A. Yes, he seemed to think a lot of his father and he of him..
Mr. Stephenson: Witness with you.
Mr. Collins: . No questions.
Mr. Stephenson: Stand aside, Mr. Carte·r~ Call ::M:r.
Griffith.

PAULL. GRJFFITH,
was sworn in behalf of respondent and testified:

DIRECT EXAMINATION.
By Mr. Carson:
·
Q. Will you state your name and address and age, please!'
A. Paul L. Griffith; Sweet ·Chalybeate Springs; 40 years
of age.
Q. Do you know Mr. and Mrs. Baxter Hepler and Julian
Hepler!
.A. Yes, sir.
Q. Do you know the two children, Frankie and William?
A. Yes, sir.
·
Q. How close do you live to the Heplers f
page 150 ~ A. Just a little over a mile from Mr. Hepler.
Q. Do you see Julian Hepler often Y
A. Several times a week, yes, sir.
Q. Do you see him with the children, of ten f
A. Yes, sir, I do. I see him take them out in the car a lot
of times.
Q. Have you ever observed the behavior or the relationship between Julian and these two boys V
A. Well, it seems like he loves them. He's just as goocI to
them as a father could be.
Q. Have you been able to observe how they feel toward
their father.
A. Well, I think they feel the same way. They seem like
they love him. When they are out together, they have hold
of his hand, or right up against him all of the time. It seems
like they think a lot of him.
Q. Do you know the other boy, Robert!
A- I have seen Robert. I can't say I know Robert.
Q.. You do not know him Y
_A. I don't know anything about him.
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Mrs~ Paul Griffith.

Q. From what you have observed, ·do you think that Julian
is a proper father¥
Mr. Collins: I object to that.
The Court: Objection sustained.
Mr. Carson: That is all. ·
page 151 }

CROSS EXAMINATION.

By Mr. Collins:
Q. Mr. Griffith, I do not believe you have.any children f
A. No, sir.
Q. ·when is the last time y~u saw Bobby, or Robert Y
.
A. I seen him at church this last time he was there, and I
don't know-oh, it's been about a couple three weeks, something like that.
Q. Did you see the other children at that time Y
A. How is that?
Q. Did you see the other children Y
A. Yes, sir.
Q. Have you seei1 them since-the other children?
A. Yes, sir.
Mr. Collins: That is all.
The Court: That is all, sir.
Mr. Stephenson : Send Mrs. Griffith in.
The Court : Is she going to testify to the same thing 7
Mr. Stephenson: Yes, sir.
The Court: vVhy can't you let the record show that if she
testified she would say the· same thingf
Mr. Collins: Let's go on and use her rather than take the
time to question her.
page 152 } Mr. Stephenson: All right.
MRS. PAUL GRIFFITH,
was sworn in behalf of respondent and testified:
DIRECT EXAMINATION.
By Mr. Stephenson:
Q. Mrs. Griffith, you are the wife of Paul Griffith who j_ust
testified T
A. That's right.
Q. And live at Sweet Chalybeate?
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Mrs. P(!!U,~ Griffith.
A. Yes, ~ir.
Q. Do you know the Baxter Heplers and Julian very well f
A. I have known them all of my life.
Q. You attend the same chur~h Y
A. That's rigl1t.
Q. Do you know what the relationship is between the children of Julian Hepler and him, how they feel toward each
other?
A. Well, I never saw kids think more of their father than
they do, or him of them.
Q. Do they attend Sunday School regularly there at Forrest
ChapeH
·
A. I would say they are there two-thirds of the time. ·when
they aren't with their grandmother, they come by themselves.
Q. Mrs. Griffith, do you know Robert, the other
page 153 ~ boy 1
A. I have seen him and know him slightly.
Q. "\Vas he there this summer? Did you see him this summer?
A. Yes, I saw him at Bible School, uh-huh.
.
Q. ·what was his conduct as a boyf what was his demeanor?
A. Vl ell, he just liked to pick on other kids, and I would say
he was more impudent. You would say something to him, it
would be "What?", or "Yes," or "No," or ''WhaU" and he
just didn't have the manners that Frankie does, I would say.
Q. Did you see him there in Sunday School at the beginning
of the summer?
A. Yes, early in the summer.
Q. Did he seem to have been disciplined or not, as a child
sp.ould, do you think?
A. "\Vell, it's just like I said, he just-

Mr. Collins: I object to her opinion on that, if your Honor
please.
The Court: She can testify as to what she observed.
Mr. Collins: The question is did he seem to be. I think she
can testify as to what he did.
The Court: I think it is about the only way she could
answer it.
Mr. Stephenson: Go ahead.
page 154
church.

~

A. (Continuing) He just didn't seem to be as
mannerly as the other boys and as used- to being in
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Biohq,rd Carter.
Q. May I ask you whether Qr not he was obedient when you
~~~~7

.

A. I wouldn't know because I am not his teacher and I
.haven't bad no occasion to say anything.
Mr. Stephenson: That is all.
Mr. Collins: No questions.
Mr. Stephenson: Stand aside.. Thank you. 'Tell Mr. Richard Carter to come in, please.

RICHARD CARTER,
was sworn in behalf of respondent and testified:
DIRECT EXAMINATION.
By Mr. Stephenson:
Q. Mr. Carter, you liye at Sweet Springs, do you noU
A. YeR, sir.
Q. You are a merchant there 7
A. Yes, sir.
Q. And you have lived in and around Sweet Chalybeate and
that vicinity most of your life 7
A. Yes, sir.
Q. Except when you are away at school or on construction
jobs, here you have lived there continuously for
page 155 } the past several years f
A. Yes, sir.
Q. Do you know Mr. and Mrs. Baxter Hepler and Julian
Hepler!
A. Yes, sir.
Q. I wish you would state whether you have seen Julian
:and his children together, or not.
A. Yes, sir, I have.
Q. vV'hat would you say was the relationship between them,
their attitude and demeanor towards each otherf
A. Excellent.
Q. Do you live within about a mile of where they live?
A. Yes, sir.
Q. On the West Virginia side, and were raised in Alleghany
County, Virginia! Son of Mr. Ed. Carter, aren't you7
A. Yes, sir.
Q. And you have known Mr. and Mrs. Baxter Hepler all
of vour life?
A. Yes, sir, all of my life I have known Mr. and Mrs. Baxter
Hepler. And Julian, practically all of his life.
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Julian Heple'f.
Q. Of course,. it is admitted that Mr. and M:rs. Baxter Hepler .have a good home and are capable people to have theseehildren in their home. There is no question about that1 is
thereY
page 156 ~ A. No, sir.
Mr. Stephenson~ Witness with you.
CROSS. EXAMINATION..
By Mr. Collins :
Q. You live in West Virginia t
A. Ye~ sir.

Mr. Uollins: That is all.
Afr. Stephenso11: That is all Thank you..
Mr. Stephenson: I want to recall Julian.
JULIAN HEPLER,
re~· :)on dent, was recalled in his. own behalf and testified :

FURTHER DIRECT EXAMINATION.

By Mr. Stephenson~
Q. Mr. Hepler, after your son re·ceive'd fhe letter which
has been put in evidence, in August 1952,. from his mother,.
did you know that he receive<;! that letter!
A. Yes, sir.
Q. What effect did it have upon him f
A. Well, he asked me to try to keep him here-.
The Court: Have you asked this witness that before?
Mr. Stephenson~ · No,, sir. I have not asked him that question, I don't think. I was leading uppage 157 ~ The Court: It seems to me like I heard him
give that answer before.
Mr. Stephenson: He might have. I am just introducing
something else..
By Mr. Stephenson:
Q. After he told you that he did not want to go with his
mother, did you send your mother to see me as your attorney?
A. I did.
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Q. For the purpose of keeping the custody of the children 1
A. That's right.
Q. w·as that some time between the time that she returne·d
from New York, on August 10, or soon after that?
A. It was a matter of a few days.
Q. Did she bring you back word from me that I was leaving
and could not attend to the matted
A. She did.
Q. What did you do then?
A. I went to l\ir. Carson and Watson.
Q. Attorneys?
A. Yes, sir.
Q. In Covington?
,.·
A. Yes, sir.
Q. }-,or the purpose of what T
A. Filing petition for the children.
page 158 ~ Q. You did employ them, did you not!
A. Yes, sir, I did.
Q. For the purpose of asking the Court to change the custody of the children f
A. Yes, sir.
_
Q. Was that during the month of At1gust! or when was iU
A. It was during the month of August.
Q. Was it, or not, soon after Mrs. Hepler brought-your
mother, brought back the word that I would not be in town
and could not represent you in case she came back for the
children?
A. It was.
Q. You had information that she was coming, that is, your
former wife was coming, to get the children, from that letter,
didn't you?
A. Yes, sir.
Q. Did you know that Mr. Carson, as your attorney, had
prepared a petition to present to the Court on that question Y
A. He had.
Q. That was long before the notice was served on you on
September 13Y
A. Yes, sir, it was.
Mr. Stephenson: Witness with you.
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Julian Hepler.
page 159

~

FURTHER CROSS EXAMINATION.

By Mr. Collins:
.
Q. Mr. Hepler, I do not know whether I asked you this or
not. ,Vhen Mrs. Hepler was here in August, in Alleghany
County, do you know how many days she was here Y She was
in and out.
A. This past week?
Q. Yes, sir, this last week. How many days was she up at
vour house?
· A. She was there only just one day, in my presence.
Q. She was there one day in your presence and how many
days she was there, if you can recall, when you were not there?
A. One or two, I think. I wouldn't say positive.
Q. Then she had the children over at the fair and it was
some several days she was there anyhow; isn't that right!
A. Yes, she was in and out, I suppose.
Q. When you went to Florida, did you have a gun in your
car or with you at that time Y
A. I don't think so, no, sir.
Q. Do you recall at any time threatening to do bodily harm
to your wife?
Mr. Stephenson: Wait a minute now. I want you to lay
the foundation for that one. I want to know when.
Mr. Collins: That is all.
1\fr. Collins: That is all.
page 160 ~ Mr. Stephenson: Do you withdraw the question?
Mr. Collins: Yes, sir.
RE-DIRECT EXAMINATION.
By ]\fr. Stephenson:
Q. ]\fr. Hepler, one other question. You testified that
Harry, Myers went to Florida with you and returned Y
A. Yes, sir.
Q. Is that same Harry Myers here today Y
A. Yes, sir.
Q. He is summoned he1·e as a witness today by me as your
attorney; and since he was summoned here as a witness, would
he speak to you?
A. He didn't speak in the hall out there.
Q. He is not speaking to you today Y
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Julian Hepler..
.A. No1 sir.
Mr. Stephenson'! That is all.

RE-CROSS EXAMINATION.
Bv Mr. Collins :
..Q. Did Dr. Traynham sp:eak to you in the halU
A. He spoke to me when he came in, yes, .sir.
Mr. Stephenson: It is a fact that Harry Myers and his wife
:are very close and intimate with Mrs. Margaret Hepler!
The Witness: It is.
page 161 }

Mr. Stephenson: That is all

l3y Mr. Collins'!
Q. Did you speak to MyersJ
A. I did.
Mr. Collins : That is all.
Mr. Stephenson: That is all.
Mr. Stephenson: We rest, your Honor.
Mr. Collins: If your Honor please, I w:ant to move the
Court to strike the petition with reference to change of custody. In the first place, I do not think that they have made
:any showing as grounds for a change in, first, that they ha:ve
not complied with it up to this time, and it is my understandfog that no one can come inMr. Stephenson: Have you completed yo:nr testimony?
The Court: I overrule it at this time. I think what you
:started to say was that he had not complied with it in that he
iliad n<lt purged himself of the contempt.
Mr. Collins: Yes, sir.
The Court : Motion overruled
Mr. Collins: Ye~, sir..
1
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page 162

r

REBUTTAL..

MRS. HARRY MYERS,
was sworn in behalf of respondent in rebuttal and testified:

DIRECT EXAMINATION.
By Mr. Collins :
Q. Mrs. Myers, what is your name 1
A. Mrs. Harry Myers.
Q. Mrs. Myers, where do you live 7
A. 318%. West Main Street, Covington.
Q. Did you have a conversation, in September of 1951, with
:Mrs. Baxter Hepler with reference to Margaret Hepler and
the children Y
A. Ycs, I did.
Q. Just state to the Court what that conversation was.
A. Margaret. had been up here that summer and had intended to take the children home. And Mrs. Hepler said that
she asked Margaret would she leave them, that Billy, the baby,
had been such a comfort to her since her son Warren had been
killed in an automobile accident; that she knew Margaret
wanted the children and that she was so grateful to her for
leaving them for her.
Q. For leaving them with herf
A. Yes, sir.
.Mr. Collins: Take the witness.
page 163 ~·

CROS'S EXAMINATION.

By Mr. Stephenson:
Q. Mrs. Myers, when was that?
A. It was in the early part of September, last year.
Q. Where was it?
A. At my home on Main Street. I had met Mrs. Hepler
down on the street and she came up to see my baby, and while
she was there she told me tha:t.
Q. Just what do you claim that statement wasY What do
vou claim she said Y
· A. She said that Margaret had come np for. the children and
she had told Margaret that she would be glad if she left them
with her for a little longer because they had been such a comfort to her since her· son Warren had died, and Margaret had
agreed to leave them.
.
•
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Clara Christine: Rowan.
Q. Mrs. Myers, you are not related to any of these people?
A. No.
.
Q. But you are a friend of Mrs. Margaret Hepler 's 7
A. Yes, sir.
Q. You and your husband both f
A. Yes, sir. And before they were divorced, I was a
friend of both of them.
Q. And you are a friend of hers now?
A. By correspondence. I don't see her too often.
Q. Have you been to visit herY
page 164 ~ A. No, I have not.
Q. But you correspon~ with her f
A. Yes, I do.
Q. .And since she has been here on this trip she stayed at
your house?
A. One night.
Q. .And your relationship with her is very intimate f
A. I suppose you would call it that; yes, sir.
Q. So much so that you are backing her to get these children?
A. I certainly would.
Mr. Stephenson: That is all.
Mr. Collins: That is all. Tell Mrs. Rowan to come in.
CL.A.RA CHRISTINE RO\VAN,
was sworn in behalf of respondent in rebuttal and testified:
DIRECT EXAMINATION.
By Mr. Collins:
Q. Mrs. Rowan, what is your full name f
A. Clara Christine Rowan.
Q. Clara Christine R-o-w-a-n?
A. Yes, sir.
Q. Where do you live 7
page 165 ~ A. Gap Mills.
Q. Gap Mills, West Virginia?
A. Yes, sir.
Q. Mrs. Rowan, are you the mother of Margaret Hepler Y
.A. I sure am.
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Clara Chtris.tine Row.an.
Q. You, of c.ourse., knew .Julian Hepler when they were
married and wl1en they lived together; is that right Y
A. Of course, I do.
Q. vVas Julian raised at Sweet Springs, which is not too
far from Gap Mills?
),.. . .Sweet Chalybeate.
·
Q. Mrs. Rowan,, in August of this year, was Julian at your
house when Margaret was ther~f
A. Yes, sir.
Q. Just state what the conversation was or what took place
that night.
A. ·wen, he s~id, "I dare you to take that child," and he
said, '' you will never get the others.''
Q. He sa,id what?
A. "I dare you to take that child."
Q. "I dare you to take that child and you '11 never get the
others''Y
A. Yes, sir.
Q. Who was he Hpeaking tQ?
A. He was speaking to my daughter.
page 166 ~ Q. Then what took placeT
A. vVell, there was a few words passed between
us and he walked out and left her.
Q. After he walked out and left her, did he have any further conversation with you Y
A. No.
Q. Mrs. Rowan, in the early part of the summer, did Julian
ha,;v~ a conversation with you with reference to Billy and
Bobby?
A. Yes, sir, at sometime last-it was in the wintertime.

Mr. Stephenson: When was it?
A. (Continuing·) I thought it was just a joke and I never
put the date down.
Mr. Stephenson: When was that?
Mr. Collins: Sometime in the wintertime.
By Mr. Collins:

Q. What was it that he said?
A. He said if he wanted to go back to Sweet Springs that
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Clara Christine Rowan.
bad, or Billy wanted to see him, he said, ''I wanted to see my
son"-he said a man at Paint Bank wanted to see his son, and
he told me the name. But I didn't pay no attention to it.
·The Court: I could not hear what she said.
Q. I understood that Julian made certain statements to
you with reference to the children., but you paid
page 167 } no attention to it?
A. No.
Q. What was it he said to you with reference to Billy and
BobbvY
A. ·He said Billy did not belong to him, and he said there
was a man over at Paint Bank that wanted to see him, he said,
H It's time I seen my son."
Q. Let me see if I understand what you have said. Julian
said to you that Billy did not belong to him¥
A. fNodded bead.l
Q. That he belonged to a man over at Paint BankY
A. That's right.
Q. And the man over at Paint Bank ·said, ''I want to see my
son,'' ref erring to Billy?
A. That's right. And I said, "Julian, ain't you ashamed
to talk like that?'' I said, "He looks exactly like you."
''Well," he said., "I doubt j_f Billy is-" ''I doubt if Bobby
is mine, but I g'lless Frank is."
Q. ''I doubt-n·
A. You know, Julian.
Q. You just answer the question. He said, "I doubt if
Bobby is''; is that right!
A. [Nodded head. J
Mr. Collins: All right, take the witness.

pag·e 168}

CROSS EXAMINATION.

By Mr. Stephenson:
Q. Mrs. Rowan, of course you are seeking to back ·up your
daughter in getting tl1ese children, aren't you Y
A. Beg your pardon?
Q. I say, you are seeking to get these children for your
daughter?
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Clara Christine Rowllff..
.A. I want the right. I don't want no partiality. I want
the right.
Q. You want the rightf
A. Yes, I want the right.
Q. So you have rather changed your min~ recently, ancl
you want her to have them, now?
A. I didn't know what I know now.
Q. You did not know what you know nowf
A. Yes.
Q. Previously, you wanted Julian to have them, didn't you?
A. Well, he didn't fight for them, did he T He give up his
houseQ. I am asking you, sec Y But you say now you wanted him
to have them back here, but now you want her to have them;
is that right T
A. No, sir. I said I want the right.
Q.' Want the right Y
page 169 } A .. And I want her to have them.
Q. You are right definite?
A. .She is the IQother.
Q. You a1:"e__:_
A. Didn't sheQ. I am not arguing with you., Mrs. Rowan.
A. The children was given to her.
Q. I am not arguing; with you at all, madam. You are right
definite, aren't you?
A. No, I'm not definite.
Q. You appear to be. Is your hearing good Y
A. Ha ! I sure can. I think I can hear better than you can.
Mr. Stephenson: Do you? Maybe you can. I hope you
can. Just because I have my hand up to my ear does not
mean that I am deaf, Mrs. Rowan. But we certainly had
trouble finding out what you wanted to say.
That is all.
Mr. Collins: That is all.
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MARGARET HEPLER,
complainant, was recalled in her own behalf in rebuttal and
testified:
page 170

~

DIRECT EXAMINATION.

Q. Mrs. Hepler, you have heard the evidence here and what
Mr. Julian Hepler said with reference to his trip to Florida
when you called him down there about the accident of Bobby.
Please state whether or not you were intoxicated on the night
that he was there?
A. I was not.
.
Q. ·what took place that nig·ht t Who was keeping the children? and so forth.
A. I had this girl-this girl and I had this house together
and we had a :Mrs. Thompson keeping- the children. And when
Julian and them came in that morning they woke me up and
I g;ot up and fixed breakfast for them before I went to work.
Ana I went on to work and tl1ey messed around about the
house during the day. I think possibly he slept, I'm not sure.
And they came up to the office I think around 3 :00 o'clock that
afternoon and I had called the l1ospital and they had told me
that I could bring· Bobby home that afternoon. So I told him
about it when he came up there and we went over to the hos.pita! and picked Bobby
And we came back to the house and fixed dinner and I hadthey bad brought whiskey in t11e house with them and I had
one drink at the house before I went to fixing dinner. And
after I fixed dinner this girl that was living with me., I asked
her-I said, "Julian, this is yours and Harry's first time down
· in Miami," I said, "why don't you all go out and
page 171 ~ look a1~ound f" I said., "It's a beautiful place
down here.''
And l1e said, "No, I would rather stay with Bobby, you go."
And I said, ''No., you go ahead and,'' I said, '' I '11 stay here
with Bobby."
And he said, "No, I would rather stay with Bobby." So I .
thought since he hadn't been with Bobby for sometime I clicln 't
see anything wrong- with leaving Bobby with him. But as
far as Vivian leaving· her little boy with him, she didn't, because we bad Mrs. Thompson in the house that we were paying to take care of the children and she was there in the house
at all times. So we drove around and took Harry over to
the beach and showed him around over l\Iiami Beach and
drove back in :Miami.

up.

._
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Margaret Hepler.
··Harry and them had been driving very near all night and
he was tired. And when we came back home it was approximately 10 :30 or 11 :00, and it wasn't any later than that. But
I certainly was not intoxicated because one drink was all that
I had had and that was at the house before dinner.
· ·Q. Mrs. Hepler, are you afraid of Julian when he is drinking?
_.:Mr. Stephenson: Do not answer that.
The Court: Objection sustained. That is going back into
· the other thing.
page 172 ~ Mr. Collins: That is all.
1'

:: ~ '

CROSS EXAMINATION.

By Mr. .Stephenson:
· Q. l\irs. Hepler,. when you drove around that night in
Miami, there were you and Harry Myers and who!
A. Vivian Hensley.
·: Q. Was sbe tlle lady that lived in the house with you?
, A. She was the girl that rented the house with me.
· Q. You say you drove around Miami; where do you mean
you went?
A. I can't tell you any place definitely we went. You could
go down Flagler and go across the causeway to go over to the
beach. I can't tell you exactly.
Q. Did you get out and stop at different places?
A. No., sir, we didn't get out and stop at different places.
Q. And came in at 10:30?
A. Yes, sir.
Q. You and Harry Myers?
A. And Vivian.
, Q. The same Harry that is out here today; is tl1at right?
A. Yes, sir.
·
Q. He is a very g·ood friend of yours, isn't he Y
page 173 ~ A. I would say he is; yes, sir.
Mr. Stephenson : That is all.

A. (Continuing) He must have been a good-
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Mr~ Stephenson: That is ali.
Mr. Collins: That is all.
Mr. Stepl1enson: We rest, too, your Honor.
The Comt: Do you gentlemen want to say anything? Do
you wish to argue it?
l\fr. Stephenson-: vVe would lllro to argue it.
[Mr. Collins opened the summation in behalf of complain:ant.]
[Mr. Stephenson summed up in behalf of respondent.]
[Mr. Collins summed up in rebuttal in behalf of co:rriplain:ant.]

JUDGME~TT OF THE COURT.
The Court: Gentlemen, I see no reason at all, under the
evidence, to change the custody that this court, on December
17., 1949, awarded the children in the wintertime to Mrs.
Hepler and in the summertime to Mr. Hepler. I think that
decree should be carried out.
page 174 } The order of this Court is going to be that the
petition for change of custody is denied. All
three of the children will be awarded to Mrs. Heoler and wllile
they are with her Mr. Hepler shall pay the sum of $60.00 a
month.
I am further of the opinion that Mr. Hepler is in contempt
of this Court in openly taking the· position that he was not
g·oing to comply with the decree of this Court, and filing a
petition for change in custody came too late. I am, therefore,
going to find him guilty of contempt and fix his punishment .
at a term of 20 days in jail, that sentence to be suspended,
however, ii he forthwith complies with tbe order of this Court
now and turns those children over to Mrs. Hepler. If he fails
to do so, he will have to serve 20 days. He will also pay the
cost of this proceeding and pay Mr. Collins an attorney fee
of $25.00.
Mr. Stephenson: If your Honor please, we except to the
Court's ruling. However., I want to consult with Mr. Hepler
· just a moment.
·
The Court: Let me say this, Mr. Stephenson. I suppose
you are going to except and apply for an appeal!
Mr. Stephenson: That is right, sir.
The Court: It is going to be a year before the appeal, if
gotten, can be perfected. I see no reason why the prior order
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of this Court should not be carried out pending your application for an appeal.
·
page 175 ~ Mr. Stephenson: I might state that that is not
·
proper, sir, at all. The Court: I should like to know wI1yT The order of this
Court now is that the custody of those children be with 1\frsl,.
Hepler, and I am going to order that he turn those children
over to Mrs. Hepler right now and you can appeal. If the
Court of Appeals revers~s me, then we will get those children
back. But the present order of this Court is that she have
her children. So there is nothing tllat you can appealMr. Stephenson: We want an opportunity to appeal from
that decision.
The Court: All right, sir.
Mr. Stephenson: You said if he did not comply that you
would suspe~d his sentence.
The Court: · If he does comply:, it suspends his sentence.
If he does not, I ,vill not. I want to say this: I mean comply
forthwith. If he does not comply forthwith, he has to serve
that sentence. If he takes an appeal and this court is reversed, of course, he does not have to serve it. But if he takes
an appeal and this court is affirmed, tllen he has not immediately complied and he will have to serve Ilis sentence. I just
wanted to say that to you.
Mr. Stephenson: Will you give me two minutes r
The Court: Yes, sir, I will give yon the time.
page 176

f

(The proceedings were suspended briefly and
then resumed~)'

Xfr. Stephenson: Your Honor, we except to the ruling of
the Court and we cannot in honor or justice comply with the
Court's ruling at this time.
The Court: All right, sir., I will Irnve to send him to jail,.
sir.
Mr. Stephenson: We are not seeking to violate the Court's
order, buewc think we have a right to appeal and determine
this matter and we are goin~ to do it.
Tl1e Court: All rig·ht. The only thing, I am going to have
to issue another rule against him in case he does not comply.
Mr. Collins: I think, if your Honor please, the rule today
is because he has not complied with an order. I am going to
ask tl1e Court to direct the sheriff to go ahead and get the
children.
The Court: .A.Il right.
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Mr. Stephen~on: Judge, I do not think so. Won't you give
us a chance to let the Supreme Court pass on the present matter f
· The Court: Roscoe, you are asking for a change and I am
not awarding the change. The present decree of this Court
is that Mrs. Hepler have the children.
Mr. Stephenson: We have a right to appeal
page 177 ~ from that.
The Court: That is true.
Mr. Stephenson: \Ye are ready to give the bond on the
appeal.
The Court: But Mrs. Hepler is entitled to those children.
Mr. Stephenson: She is by contract.
The Court: No, by decree, this decree of December 17. ·
Mr. Stephenson: I understand., your Honor, but that is the
very question we are litigating, whether she is entitled· to
them or not, and your Honor is of the opinion that she is. ·
The Court: Yes, I think she is.
Mr. Stephenson: We are entitled to say to the Court, just
as we have in many ha,bea,s ·corpu.s proceedings for the cu:s:..
tody of children-why, I had a client who did not get the chil- ·
dren for six or eight months, in one case, and your Honor
permitted us to give a bond.
The Court: Yes, and the child stayed with the parent it
was with under habeas corpu.s.
Mr. Stephenson: Stayed with the grandparent.
The Court: That is right.
Mr. Stephenson: All we want is a chance to appeal, your
Honor. We will expedite it every way in the world.
~Mr. Collins: If your Honor please., it will defeat the whole
process of the court.
·
Mr. Stephenson: N:o it hasn't. It happens i~
page 178 ~ every case. This case stands exactly on the sam~
bottom as if a ha.beas corpus proceeding were instituted here. Now, wait until I get through, Mr. ·Collins. It ·
stands exactly on the same. And I do not tl1ink your Honor,
for a minute, would want to put him in jail when he was doing' something that he thougllt he had a rig;ht to do.
We will appeal from it. "'\Ve will give the bond as we have
a right to do. But the custody, certainly as to these two children, would remain where they are. If s11e got the custody
of the children, she would take them to the State of Florida
and we would never g·et them. Just as was said in the case of
Kern v. Lindsey, in 182 Va., the woman there was doing the
same thing-keeping- the children in Florida and litigating
here. And she has one boy, litigating in Florida, and we have
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tliese h~re. I submit that we are entitled to perfect our appijal. and determine it.
I think that under the evidence here Julian Hepler has done
everything to expedite the matter of bringing to the Court's
a~tention~l didn't put Mr; Carson on the stand, but we have
proved by these people he went to Mr. Carson. Mr. Carson
prepared the petition and was ready to present it to your
Honor long before this notice was ever served upon Julian
Hepler. And the only thing that kept him from it, he couldn't
get to the Court.
·
The Court: I expect he is entitled to put up
page 179 ~ bond l1ere. It docsft 't sound right.
l\fr. Collins: Let me say this, if your Honor
please. Here is the thing to which I want to call your Honor's
attention. This contrnct was entered into anct the decree was
entered into on the basis that she should take these children
to Florida. It was a consent business. It is too late for him
to come in here now and holler to take them back. That was
the ap:reement. Your Honor wrote to the doctors and you
agreedMr. Stephenson: Now, youMr. Collins: I object to your interrupting.
Mr. Stephenson : I don't give aThe Court: Wait a minute, :Mr. Stephenson, until he
.finishes.
Mr. Stephenson: Pardon me.
Mr. Collins: Your Honor, it was by agreement that they
did that. They have come into this thing without any rhyme,
reason or legal autho1·ity of any description and placed themselves in a better position because she is complying with the
Court order and refusing· to kidnap and fight for them, or
g-et them away from them.; or entice them. She had them at
tJ1e Lewisburg· Fair. Would your Honor say for a minute
that she would be in a better position if she liad stolen them
a'wav?

The Court: That is not tlle argument.
Mr. Collins: Here is what he is doing. He is
page 180 ~ getting them and saying he has a right to appeal.
Rure he has a tight to appeal on the deciAion of
conh•mpt. He has a right to appeal on whether yon nre
right in refu~ing to change the custody. But, yom· Honor, it
would he foofam to my that you have entered a court order
Jiere and a man ean violate it and then come into court and
sa.y, ''I am violating your order. and you've got to lP.t me continue to Yiolate it until 1 cnn appeal." The order has to be
like it is; it's got to be complied vi1it.h until then.
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I submit to you, if your Honor please, that I never heard-

I doh 't know how to. answer such a thing, to come into Cou_rt
:and tell the Court that ""\Ve don't believe you are right in
your decision, \ve are going to appeal from your decision, but
we want you to change your other decree,'' which will amount
to a year from now, to prove that they al'e right, "because we
.don't mind the 20 days. We will just hold it for another time
to inconvenience her."
This mother has done everything in the world to take care
,of these children and she has complied ev~ry way she kno,vs
how. There is no evidence here and your Honor has so statf·d.
·where is it? I can't see.
Your Honor might do this, if you thought-the only thing
lie says, in his present frenzy, is that he might not get them
back. Your Honor might say put up bond to ltavc
page 181} them back at any time. We will do that. But as far
.as this Court is concerned, that ordei· must be complied with. If it is not complied with, the courts would be a
farce in this .state, that you just violate all of the rules and
then say, '' I will appeal it," and then serve the 20 days when
the time comes. That is what it amounts to. It is giving him
.a license to say, '' I have violated and I am not punished at all.
I don't have to comply with the court order, and I will serve
the 20 days if I lose the appeal.'' That is all it amounts to.
I think that in all justice and fairness -this girl has done
.everything in the world to peaceably get these children, and
1 think the court order at this time should be that he be so
;t:equired. That is the plii'pose of being here today..
I think not only that, that you have given him 20 days for
l1is violation of the court ruling heretofore, but that your
-0rder should go further and say that today he shall be confined to jail until he doe.s comply with the court order.
That is my contention in this matter. But, in any event, I
think the sheriff should go get these children. It is not fair.
It is not fair at all that we be flouted in that matter and the
court be flouted.
Mr. Stephenson: The reason my friend cannot
page 182 ~ answer that, he cannot cite one word of author-

ity~

Mr. Collins : Neither can you.
Mr. Stephenson: The right of appeal is always with you.
:rrhat gotten, you do not enforce an appeai by putting him in
jail for contempt. You wait until I get thr.ough. You have
been interrupted and I am sorry. I am not going to state but
":me more word.
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I say, that there has been shown a change in conditions sincethat contract was entered into. I am not going to argue the
question of your Honor's ruling on contempt, but I think Mr ..
Hepler acted just as anyone would do. But that is not the
question. The question is his rights here and now to an a.p ...
peal to have this matter heard, which we propose to expedite
at once in the proper manner.. We do not have to hut we want
to do it. The idea of just taking these children now and taking them away like you are herding up cattle is unheard o.f'
in any jurisprudence. There js no authority for it and you
cannot find any. We are entitled to take the appeal and have
the court say is the trial court right or not. ·
The Court: Yes, sir, you have that right.
Mr. Stephenson: I submit that is all
Mr. Collins:·. Your Honor, let me make this one observationMr. Stephenson: You are through now..
The Court: Wait, Mr. Stephenson, I am not clear on this ..
Mr. Collins: Let's fo1·get the contempt. What
page 183 r is he appealing from T He is appealing from a:
petition which asks the Court to change a decree·.
If he can change it without askingMr. Stephenson: Change the custody.
Mr. Collins: If he can change that decree without asking
the Court, he has no business in here ; but he is asking the
Court to change a decree and the Court says, "No, sir, I am
not going to change the decree. The decree remains in full
force and effect.'' And he says, '' I want to appeal from
that."
Mr. Stephenson: That is not correct.
Mr. Collins: That is correct.
·
The Court: ·wait a minute, Roscoe. Just a minuter
Mr. Stephenson: I am sorry, I did not mean to say that.
The Court: That is not helping me a bit when you all get
mad.
Mr. Stephenson: No, I am not mad.
:Mr. Collins : If I see this right, the decree of the Court
says thut these childi·en shall be at certain places at certain
times.. The defendant comes in and files a petition that I
want to change that decree. And the Court sets today to hear
that petition to change that decree. After all of the evidence
is- in,. the Court says, "I will not change that decree."
Now, suppose we say this, suppose we say that
page 184 ~ this matter was a divorce matter. The Court
says, "I refuse to grant a divorce," or "I do
grant a divorce." And the same change comes in and the
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party would come back and .say,- "Well, now that I am no.t
married but I am going to live with this woman anyhow."·:
The thing that he is appealing from is the very thing that
the Court has ruled heretofore, and if you allow them to
change it before he appeals the Supreme Court would have
nothing to pass on. It is already changed. I think, forgetting
the contempt.Mr. Stephenson: Your Honor, just one word. The law
says we have a right to apply for change of conditions in custody at any time. That is what we have done. And we have
asked incidentally to modify that decree, not because it is a
matter of· modifying it on the custody of the children only,
which we have a right to do. And I haven't another word to
say.
The Court: Roscoe, here is what I am trying to figure out
here. The present order of this Court has placed the custody
.of all three of those children with Mrs. Hepler. She has the
custody of them, so to speak, the legal custody. Mr. Hepler
has the wrongful custody of them. Now, this Court says
that the custody should remain as the Court ordered on December 17, 1949., without any change. If that is
page 185 ~ the present law, and it has been since Decembei·
17, 1949, why should she not have those children
right now 7 Otherwise, by you executing a bond to keep those
children until the Court of Appeals of Virginia can determine
whether this court is right or wrong in its decision, you are
keeping custody of those children wrongfully under the decree of December 17, 1949. I mean, that is the way I was
looking at it.
Mr. Stephenson: Your Honor, may I answer it this wayT
Just like in the case of Belton v. Belton, just like in the case
of Davis v. JJf orris. Old man Davis and his wife kept the cus- ·
tody of those children for eight months after the court deeided in our favor.
The Court: Those people had the custody of the children
from the beginning. There was no order of the court stating
that the custody should be in the parents in either case. In
each one of those cases the mothers left their children with
their grandparents and when they came back to get the children the grandparents wouldn't let them have them. Here the
Court has already given the custody to the mother.
Mr. Stepl1enson: That is true, your Honor, but subject to
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9hange at .any time. The Court has a right to aiter tlie decrees, under section 20-108, at any time. Your Honor is familiar with that section. That is what we are dealing with, the
right to alter or change the custody of the children.
Mr. Collins: The Court has refused to do it.
page l 86 ~ Mr. Stephenson: All right, we have a right to
·
appeal.
lVIr. Collins: So it stavs as it is.
: Mr. Stephenson: "\V~ stand on our rights, as I see them .
. The Court: In view of the fact that the home of Mr. and
Mrs. Baxter Hepler is not a bad place for the children, that
if4, it is not immoral or the children are not delinquent, the
ohildren 's welfare would not be hurt except to the extent that
the boy, Frank, would be one year older when the Court of
Appeals' decision came down. On the other band, the home
of Mrs. Hepler is just as good as the home of Mr. and Mrs.
Hepler up here. There is not one bit of evidence against
Mrs. Margaret Hepler that she is not a proper person to
haveMr. Stephenson: She wouldn't call Harry Myers.
The Court: You wouldn't either. It is just as much against
y'ou as it is them for not calling him.
Mr. Stephenson: vVe will expedite it as much as possible
on appeal.
Mr. Collins: But you are changingMr. Stephenson: I have said the last word I propose to
say.
Mr. Collins: You are trying to make the Court change the
decree.
Mr. Stephenson: No.
pag·e 187 ~ Mr. Collins: That is what it amounts to.
l\ilr. Stephenson: No. She is welcome there at
any time she wants to see the children. They have not been
burt in three yea rs by being there.
The Court: The only thing that is bothering me is a quest.ion of procedure. It is whether you have a right to keep
those children pending application for appeal when the prior
order of this court has given the custody of those children to
}Irs. Hepler.
Mr. Stephenson: If I had anything to the contrary, I would
be certainly glad to give it to the Court to further our position. I certainly would.
.
Mr. Collins: ,vhy isn't it like every other court order?
The Court: I expect, Hale, that he is entitled to put up
bond and keep those children. I am going to put in the order
=
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that he stated it openly in court that he did not intend to comply with the order of the court.
Mr. Collins: That just means that he gets 20 days.
The Court~ I am geing to require that this bond be given
l\Ionday.
Mr. Collins: I would like, if your Honor please, to see if
there is any authority. I just cannot coneeiveMr. Stephenson: Let':s not argue any further..
Mr. Collins : Let's not argue any further 1
Mr. Stephenson: No, I don't want to.
page 188 } Mr. Collins : I want to. I cannot conceive how
any decree of the court would allow him-just like
·anv other order of the court1Ir. Stephenson! That is what I say.
The Court: He is actually in contempt of this court again
by coming in here and saying that he did not intend to comply
with the order of the court.
Mr. Stephenson: No, your Honor. I say, he wants to appeal from ·the Court's sentence, the Court's order. We did
not say that at all.
Mr. Collins: There is all manner of authority, if your
Honor please.
The Court: You say that Mrs. Hepler can put up bond for
:the children f
Mr. Collins: Yes, sir.
The Court: Can she put up a thousand dollar bond t
Mr. Collins: Yes, sir.
The Court: You do not have to t.ake this down.
( The decre-e was read.)
Mr. Stephenson: In other words, that is suspended if we
.give the bond?
The Court: That is right.
Mr. Stephenson: When do we have to give the bond Y
The Court: Monday.
Mr. Stephenson: Is that a bond of $500.00Y
page 189 } The Court: $500.00.
Mr. Stephenson: That has to be given Monday.
Mr. Collins: Your Honor, I would like to ask you this one
question. It appears to me there, and I may be wrong, but
I want to ask your Honor-as you have indicated yourself,
the 20 days in jail is for contempt heretofore of this courU
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. The Court:. That is right
·
Mr. Collins: It appears to me that in nis refusal to comply
with this order that he is again in contempt, which the Court
can pass on and allow appeal from it; because if that is- not
true, it is just a simple matter. I think that the failure to
comply at this time, if" he fails to comply, he is in contempt
again, that the Court should say and set the p:anishment so. it
will be a .:final order.
Mr. Stephenson: . No·, I do not unscrmnble that at all.
The Court: I don't know. I wrn think about that.
M:r-. Stephenson: Judge, just one little paragraph there 1
did not quite catch. I do not understand this suspended September 22.
The Court: No, but if you execute that bond, that will automatically suspend it. I might clarify that a little bit..
(Discussion· ?ff the_ record.}
Mr. Collins: lf your Honor piea:se, if he do-es- not apply
for an appeal and they require her to give bond-but by his.
contract he admitted at the beginning that they
page 190 ~ could go to Florida, so I think if he does not takean appeal we should not be required to give the·
bond.
Mr. Stephenson: We are going to take an appeal. I will
direct the stenographer to write up the case right now.
The Court: It might be a good idea to let here execute the·
bond right now in case the Supreme Court does not grant a
writ.
Mr. Stephenson: I want to except to the Court's requiring
that part of the decree which directs him to pay alimony there
of $60.00 a mo11th, or some amount, to Robert. I believe that
is stated in the decree.
The Court: Yes, sir.
l\fr. Stephenson: I want to except to it. I do not think it
has to be, but I want to make the exception.
Mr. Collins: I want to except to- the decree in all particulars where it does not require Julian Hepler to comply with
t11e former de,crec; that the decree of this court, as it no"r
stands, puts the custody in Mrs. Hepler and I think that the
present decree ought to require him to deliver the children
~1t this time or to be further in contempt of court, at least. I
think that the Court should direct the sheriff to get the children at this time, and certainly, if he does· not choose to do
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that, that Julian Hepler is again in contempt of court and subject to such punishment as the Court deems right
page 191 ~ and proper if the Supreme Court does not decide
his way in the case.
(The hearing· was concluded at 5 :ll p. m., September 20,
1952.)
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CERTIFICATE OF TRIAL JUDGE.

The undersigned, EarlL. Abbott, Judge of the Circuit Court
for the ·County of Alleghany, Virginia, who presided over
the trial of the suit of Margaret R. Hepler v. Julian B. Hepler,
-on the show cause order and motion for changing the former
decree as to custody of the children, in said court at Covington, Virginia, on September 20, 1952, pursuant to Rule 5 :1,
section 3 ( e), of the Rules of the Supreme Court of Appeals
of Virginia, hereby affixes his signature to the transcript
afore said, which was tendered to him within sixty days after
final judgment was rendered in said suit on the 20th day of
September 1955, and is signed within seventy days after the
date of said judgment, this 25th day of November 1952.
EARL L. ABBOTT,
Judge of the Circuit Court for the
County of Alleghany, ,Virginia.
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CERTIFICATE OF CLERK.

I, F. E. Dillard, Clerk of the Circuit Court for the County
of Alleghany, Virginia, do hereby certify, pursuant to Rule
5 :1, section 3 (f), of the Rules of the Supreme Court of Appeals, that I received the foregoing transcript of the evidence
and other incidents of the trial of the case of Margaret R.
Hepler v. Julian B. Hepler on the show cause order and motion for changing the former decree as to custody of the children, ,signed by counsel for both complainant and respondent and by the Honorable Earl L. Abbott, Judge, this 25th
day of November 1952; that counsel for respondent tendering
the same gave to opposing counsel reasonable written notice
of the time and place of tendering said transcript to the Judge,
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aa required by said Rule, and a reasonable opportunity to examine the original of said transcript; and I further certify
that counsel for the respondent in said case filed with the
uhdersigned clerk, prior to the expiration of sixty days after
final judgment was rendered in said case on Sept. 20, 1952,
notice of appeal and assignments of error, as required by
Rule 5 :1, section 4, of the Rules aforesaid.
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Given under my hand this 25th day of N ovember 1952.

F. E. DILLARD,
Clerk of the Circuit Court for the
County of Alleghany, Virginia.
.A Copy-Teste :
H. G. TURNER, Clerk.
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