tain:

RULE 5:12-BRIEFS
§ 1. Form and Contents of Appellant's Brief. The opening brief of appellant shall con-

(a) A subject index and table of citations with cases alphabetically arranged. The
citation of Virginia cases shall be to the official Virginia Reports and, in addition, may refer
to other rr:ports containing such cases.
( b) A brief statement of the mut'crial proceedings in the lower court, th.._ errors assigned
and the questions involv,·d in the appeal.
(c) A clear and concise slatcuwnt of the facts, with references to the pages of the
' printed record when lhcrr.: is any possibility that the other side may question the statement.
When the facts are in dispute the brief shall so state.
(cl) With respect to each assignment of error relied on, the principles of law, the argument and the authorities shall be stated in one place and not scattered through the brief.
(c) The signature of at least one attorney practicing in this Court, an<l his address.
§2. Form and Contents of Appellce's Brief. The brief for the aµpellee shall contain:
(a) A subject indt"x and table of cit;itions with cases alphabetically arranged. Citations
of Virginia ca&es muRt refer to the Virginia Reports and, in addition, may refer to other
reports C'.Ontaini.ng such cases.
(b) A statement of the case and of the points involved, if the appcllec disagrees with
the statement of appell;mt.
( c ) A statement of the facts which arc necessarr to correct or amplify ,he statement in
appdlant's brief in so far as it is deemed erroneous or inadequate, with appropriate references to the pages of the record.
( d) Argument in support of the position of appellce.
The brief shall br. signed by at least one attorney practicing in this Court, giving his
address.
§3. Reply Brief. The reply brief (if any) of the appellant shall contain all the authorities relied on by him not referred to in his opening brief. In other respects it shall conform
to the requirements for appellee's brief.
§4. Time of Filing. As soon as the estimated cost of printing the record is paid by the
appellant, the clerk shall forthwith proceed to have printed a sufficient number of copies of
record or the designated parts. Upon receipt of the printed copies or of the substituted
' copies allowed in lin1 of printed copies under Rule 5: 2, the clerk shall forthwj th mark the
filing elate on each copy and transmit three copies of the printed record to each counsel of
record, or notify each counsel of record of the filing date of the substituted copies.
(a) If the. pttition for appeal is ;idoptecl as the opening brief, the brif'f of the appellcc
shall he filed in the clerk's office within thirty-five clays after the date the printed copies of
the record, or the substitutt'd copies allowed under Ruic 5: 2, are filed in the clerk's office.
If the petition for appeal is not so adopted, the opening brief of the appellant shall be filed
in the clerk's office within thirty-five days after the date printed copies of the rerord, or the
substituted ropies allowed under Rule 5: 2, are filt:d in the clerk's office, and the brit-f of the
appellee shall be filed in the clerk's office within thirty-five days after the op,~ning brief of the
appellant is filed in the clerk's office.
(b) Within fourteen days after th<" brief of the appcllee is filed in the clerk's office, the
appellant may tile a rq>ly brief in the clrrk's office. The case will be calkd at a session of the
Court commencing after the cxpiratio:i of the f011rtecn days unless counsel a~rec that it be
called at a session of the Court commc:ncinC; at an earli1'r time; provided, J1nwcver, that a
criminal case may be called at the next session if the Commonwealth's brid is Ii.led at least
fourteen days prior to the calling of the case, in which event the reply brief for the appellant shall be filed not bter than the day hl'fore the case is called. This paragraph does not
extend thr time allowed by paragraph / a) above for thl' Ii.ling of the appellant's brief.
(c) With the cons1'nt of the Chi,.( Justice or the Court, counsel for opposing parties
may file with the clerk a written stipubtion changing the time for filing briefs in any case;
provided, however, that nil briefs must he filed not later than the day b1·fore such case is to
be heard.
§5. Nwnber of Copies. Twenty-five copies of each brief shall be filed with the clerk of
the Court. and at least tbrre ropies mailrd or delivered to opposing counsl"l on or before the
day on which the brief is filed.
§6. Size and Type. Briefs shall be nine inches in length and six inch<'s in width, so a;
to conform in dimensiom to the printrd record, and shall he printed in type not less in size,
as to height and width, than the type in which the record is printed. The rt'cord number of
the case and the names and address1's of counsel submitting the brief sliall be printed on the
front cover.
§7. Effect of Noncompliance. If nrither party has filrd a brief in compliance with tht!
requirements of this rule, the Court will not hear oral argument. If one party has but the
other has not filed such a brief, the party in default will not be heard orally.

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 4888

VIRGINIA:
In the Supreme Court of .Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on
Thursday the 24th day of April, 1958.
FIRST NATIONAL EXCHANGE BANK OF ROANOKE,
EXECUTOR, ETC.,
Appellant,
against

SE.ABOARD CITIZENS NATIONAL BANK OF NORFOLK, ADMINISTRATOR, ETC., ET AL., Appellees.

From the Circuit Court of the City of Norfolk

Upon the petition of The First National Exchange Bank of
Roanoke, Executor of the Estate of Mary R. Gray, deceased,
an appeal is awarded it from a decree entered by the Circuit
Court of the City of Norfolk on the 29th day of November,
1957, in a certain chancery cause then therein depending
wherein the Seaboard Citizens National Bank of Norfolk,
Administrator, d. b. n. c. t. a., etc., was plaintiff and The
Mary F. Ballentine Home for the Aged and others were
defendants; no bond being required.
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RECORD

•

•

•

•

•

BILL OF INTERPLEADER.
To the Honorable Clyde H. Jacob, Judge of said Court:
Your complainant, The Seaboard Citizens National Bank of
Norfolk, Administrator d. b. n. c. t. a. of the estate of Francis
Richardson, deceased, respectfully represents unto your
Honor as follows :
page 2 ~ ·

I. Francis Richardson, unmarried, late of the
City of Norfolk, Virginia, departed this life on the
16th day of March, 1928, and his will, copy of which is filed
herewith as a part of this bill, marked '' Exhibit A,'' was
admitted to probate in the Clerk's Office of the Corporation
Court of the City of Norfolk on March 17, 1928, and recorded therein in Will Book 16, page 563 .

•

•

•

•

•

4. At the first January rules, 1929, your complainant instituted in this Court a chancery suit styled Th1e Seaboard
Citizens National Bank of Norfolk, Administrator d. b. n. c.·
t. a. of the Estate of Fran.cis- Richardson, deceased, v. Mary.
F. Ballentine H 01ne for the Aged et als., (Docket No. 5479,
File No. 6995) for the purpose of selling the real estate of
said decedent, disbursing the proceeds of such sales
page 3 ~ and settling the accounts of your complainant. Pursuant to decrees entered from time to time in s.aid
suit all real estate owned by said decedent's est.ate was sold
and the proceeds disbursed by your complainant, first to
payment of miscellaneous small debts and the balance to the
creditors holding the aforementioned notes. By decree therein entered on September 17, 1945, the Court confirmed the
:Final Report of your complainant and ordered that said cause
be dismissed from the docket.
5. As appears from a decree entered in said cause on
September 12, 1945. read in connection with said decree of
September 17, 1945, there remained unpaid on the date of
entry of said final decree the following debts of said est.ate:
to The Mary F. Ballentine Home for the Aged a balance of
$16,260.90 and to Etta M. Smith (legatee of the aforementioned F. Marie Thom) a balance of $8,966.29. So far as
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your complainant knew at that time there remained no undistributed assets of the estate of Francis Richardson, deceased.

•
page 4

•

•

•

•

~

7. On the 19th day of November, 1922, one
Charles Richardson, a brother of said Francis
Richardson, died in Philadelphia, Pennsylvania, leaving a
will, copy of which is filed herewith marked '' Exhibit D,''
by which he devised the residuum of his estate to his wife,
Hannah Perot Richardson, for life, and after her death onethird thereof in trust for his niece, Mary R. Richardson, Jr.
(later Mary R. Gray), for life, and upon her death the corpus
of said trust to be paid to her issue then living, and if she
left no issue to certain named charities. By codicil to said
will (copy attached to the copy of said will filed herewith)
said charitable remainder was revoked. The said Hannah
Perot Richardson died on March 13, 1925, and said Mary
R .. Gray died on December 5, 1955, without issue, with the
result that the corpus of said trust passed by intestacy
under the laws of the State of Pennsylvania to the distributees of said Charles Richardson, deceased. By decree of the
Orphans' Court of Philadelphia County, Pennsylvania, entered on May 10, 1956, in a proceeding for an accounting of
the corpits of said trust, it was adjudged and decree that
the Estate of Francis Richardson, deceased, was entitled to
one-fourth thereof, amounting net to $7,741.95, which sum
has been received and is now held by your complainant. A
copy of said decree is attached hereto marked "Exhibit

E.''

•

•

•

•

•

•

•

•

•

•

page 5 ~

( e) Francis Richardson's niece E. R. Howell, also known
as Elizabeth R. Howell, died May 9, 1942, leaving as her only
issue two daughters, Elizabeth Howell Pollock, who is still
living and is made a party respondent hereto, and Josephine
R. Howell who died without issue on September 2, 1947. Your
complainant is advised that said Elizabeth R. Howell left a
will w~ereby she bequeathed the residuum of her estate to
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said Josephine R. Howell, and that said Josephine R. Howell
left a will under which she bequeathed the residuum of her
estate to the respondent, Provident Trust Company
page 6 ~ of Philadelphia, Trustee for one Annie Place.
(f) Fra.ncis Richardson's niece, M. R. Gray, also
known as Mary R. Gray, died December 5, 1955, without
issue, and the Frrst National Exchange Bank of Roanoke,
which your .complainant is advised has qualified as her Executor, is made a party respondent hereto.

It is noted that the interests represented by the parties
to this suit are the same as those in the aforementioned chancery suit.
9. The aforementioned creditors of the Estate of Francis
Richardson, deceased, have asserted the claim that they are
entitled to the entire sum of $7,74l.95 now held by your complainan.t as Administrator d. b. n. c. t. a. of said estate, which
claim certain of the beneficiaries assert to be unfounded.
In addition certain of the other respondents hereto assert conflicting claims to said funds under the terms of the will of
said Francis Richardson, deceased. Your complainant is
in doubt as to the proper construction of the will of said
Francis Richardson, deceased, and has been advised that
there is doubt as to who is entitled to said funds and that
it cannot with safety disburse the same to any of the respondents without risk of being made liable therefor to
other parties.
10. Your complainant makes no claim to any interest in
said funds other than to a commission as Administrator
d. b. n. c. t. a. and to the right to be reimbursed for any expenses incurred, including attorney's fees. Your complainant
does not collude with any of the respondents hereto .

•

•

•

•

•

NOW THEREFORE your complainant prays that all of
the parties named in the heading of this bill be
page 7 ~ impleaded and required to answer this bill and
assert t~eir respective claims to the funds received
aforesaid from the estate of Charles Richardson, deceased;
that an order of publication be entered against Andrew
Perry and D. Bland, or if deceased their respective legatees,
distributees and personal ·representatives; that the Court advise and direct your complainant as to the proper distribution of the aforementioned funds; that your complainant be

First Nat'l Exchange Bk. v. Seaboard Citizens Nat'l Bk.

5

permitted to state and settle its accounts as Administrator
d. b. n. c. t. a. of Francis Richardson, deceased, in this suit;
and that the Court award to counsel for your complainant a
proper fee for legal services performed and to be performed
in this proceeding.
Respectfully,
THE SEABOARD CITIZENS NATIONAL BANK OF NORFOLK ADMINISTRATOR D. B. N. C. T. A. OF THE
ESTATE OF FRANCIS RICHARDSON,
DECEASED
By LEIGHTON P. ROPER
Vice-President.
JAMES MANN, JR., p. q.
200-A Citizens Bank Building
Norfolk 10, Virginia.
Filed in the Clerk's Office the 7th day of June, 1957.
Teste:
W. R. HANCKEL, Clerk
VIRGINIA MANNING, D. C•••

•
p~e 7-a}

•

•

•

•

EXHIBIT "A."

I, Francis Richardson of Norfolk City in Virginia, do
hereby make and declare this to be my last will and testament, written throughout in my own handwriting.
I desire that my body be disposed of by cremation, at
the expense of my estate, unless that method be deemed
impracticable by my executor.
I bequeath to the United Charities of Norfolk, Va., Two
Hundr~d (200) dollars.
I bequeath to the King's Daughters of Norfolk, Va. one
hundred and fifty (150) dollars.
I bequeath to the Infant Sanitarium of Norfolk, Va., one
hundred (100) dollars. · · ·
I bequeath to Andrew Perry, of Bonnot St., Norfolk if
living at the time of my death, Fifty dollars.
' ·
I bequeath to D. Bland of Norfolk County, Va. near the
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western boundary of Portsmouth, if he is living .at the time
of my death Fifty (50) dollars, and my buggy, cultivator and
harrow.
I desire that the above cash legacies be paid promptly
after my decease, and the remaining assets of my estate be
converted into cash as rapidly as in the opinion of my
executor, the best interests of the estate will permit.
I desire that after deduction of necessary expenses that the
net proceeds of such conversions from leases, options or sales,
be equally divided between my two nieces, E. R. Howell
and M. R. Gray, and paid to them at reasonable intervals,
not exceeding six months, if collections during any interval
have amounted to six hundred dollars net. Should either
of my said nieces die before the final settlement of my estate,
leaving issues, then living, such issues shall be entitled to
their mother's share. But in absence of any such living child
or children, both shares are to belong to my surviving
niece.
page 7-b } I appoint ,vm. D. Southall of Norfolk, Va.,
Executor of this my will, with bond not to exceed
Five Thousand (5000) dollars. The expense of procuring
surety to be borne by my estate. I direct that the compensation of my said Executor be fixed at Ten (10) per cent of
the gross proceeds of my estate. I hereby authorize my said
Executor to sell and convey, or to lease or to execute contracts to sell or lease, any or all of my real estate wherever
located. Also to use his discretion as to extending times of
options given by me. If at the end of five years after my
death, any portion or portions of my real estate have not been
sold nor contracted to be sold, I direct that such unsold
property be offered for sale at public auction after ten days
advertisement in a Norfolk newspaper.
In witness whereof, I have hereunto set my hand and seal
this tenth day of December in the year nineteen hundred and
twenty.
FRANCIS RICHARDSON

•
page 17 }

•

•

•

•

EXHIBIT '' E. ''

In the Orphans' Court of Philadelphia County.
No. 3562-0ctober Term, 1923.

(Seal)
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Estate of CHARLES RICHARDSON, deceased.
Sur account entitled First and Final Account of Girard
Trust Corn Exchange Bank and Aubrey Howell, trustees for
Mary R. Gray.
BefO"re HUNTER, J.
This account was called for audit May 7, 1956.
Counsel appeared as follows:
WM. NELSON WEST, 3rd, ESQ., of Barnes, Dechert,
Price, Myers & Rhoads, Esq., for the accountants.
FRANK 0. ,SCHILPP, ESQ., of Rambo and Mair, Esqs.,
for Provident Trust Company of Philadelphia, trustee under
the Will of Josephine R. Howell, deceased.
HARRY W. KURTZMAN, E.SQ., for the Commonwealth
of Pennsylvania, claiming transfer inheritance tax.
This trust arose under item three of the will of Charles
Richardson, who died November 19, 1922, whereby testator,
upon the death of his wife, Hannah Perit Richardson, which
occurred March 13, 1925, gave one-third of his residuary
estate in trust, to pay the net income therefrom to his neice,
Mary R. Richardson, later Gray, for life, with remainder over
to her children and issue of deceased children.
-A copy of the will is annexed.
The accounting is of the fund awarded to the accountants
in trust for Mary R. Gray by an adjudication of Gest, J., filed
June 11, 1925, and was filed by reason of her death.
Mary R. Gray died December 5, 1955 without issue. Of
her will duly admitted to probate she appointed First National Exchange Bank of Roanoke executor.
page 18 ~ The gift over to certain charities named in the .
will in the event Mary R. Gray died without issue
was revoked by testator's codicil of October 25, 1921, and
he made no other disposition of the remainder if Mary R.
Gray should die without issue, the event which actually
happened. An intestacy, therefore, results as to the remainder. Knox's Est., 328 Pa. 188.
It appea;rs from the Statement of Proposed Distribution
that testator left him surviving as next of kin his widow
Hannah Perot Richardson, his brother, Francis Richardson'
and two nieces, Elizabeth R. Howell and Mary R. Gray '
Hannah Perot Richardson died March 13, 1925, Ieavi~g a
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will duly probated by the terms of which her interest in the
remainder is now vested in Elizabeth R. Howell Pollock.
Her estate has been fully administered and distributed, and
since the rights of creditors are no longer involved, her
interest in the trust will be awarded directly to her legatee,
Elizabeth R. Howell Pollock, subject to such transfer inheritance tax as may be due thereon in the estate of Hannah
Perot Richardson, deceased.
Testator's brother, Francis Richardson, died March 16,
1928, and of his estate The Seaboard Citizens National Bank
of Norfolk is administrator d. b. n. c. t. a. He left no issue
him surviving.
Elizabeth R. Howell died May 9, 1942 leaving a will duly
admitted to probate, whereby she gave the residue of her
estate to her daughter, Josephine R. Howell. She was survived by two children, Elizabeth R. Howell Pollock and
Josephine R. Howell. Josephine R. Howell thereafter died
on September 2, 1947, leaving a will duly admitted to probate, whereby she. gave the residue of her estate to Provident
Trust Company of Philadelphia, trustee for Annie Place.
Each of these estate has been fully administered
page 19 ~ and distributed, and since the rights of creditors
are no longer involved, the interest of Elizabeth
R. Howell in the remainder will be awarded directly to
Provident Trust Company of Philadelphia, trustee for Annie
Place under the will of Josephine R. Howell, deceased, subject to such transfer inheritance tax as may be due thereon
in each estate.
As above stated Mary R. Gray died December 5, 1955, leaving a will duly admitted to probate, of which she appointed
First National Exchange Bank of Roanoke executor. ·She
left no issue her surviving.
It is stated that notice of the audit was given to all parties
in interest.
There was no objection to the account, which shows a
balance of principal of $30,760.74 which, composed as indicated in the account, is awarded one-half to Elizabeth R.
Howell Pollock, one-fourth to The Seaboard Citizens National Bank of Norfolk, administrator d. b. n. c. t. a. of
the estate of Francis Richardson, deceased, one-eighth to
Provident Trust Company of Philadelphia, trustee under
the will of Josephine R. Howell, deceased, for Annie Place,
and the remaining one-eighth to First National Exchange
Bank of Roanoke, executor of the will of Mary R. Gray, deceased~·
By writing submitted and annexed First National Ex-
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change Bank of Roanoke, executor of the will of Mary R.
Gray, deceased life tenant, waives an accounting of all income prior to that stated in the account.
The account shows a balance of income of $1,192.58 of which
income accrued to December 5, 1955, the date of death of
Mary R. Gray, is awarded to the personal reppage 20 ~ resentative of '.her estate, and the balance, together with any additional income accrued to
date of payment, is awarded in the same proportions and to
the distributees of principal as above.
The above awards to be subject to .all payments hereto£ore
properly made on account of distribution, and awards to
foreign :fiduciaries shall be paid only upon proof that the
rights of any resident of the Commonwealth may not be
adversely affected.
Payment and distribution is so decreed, and leave is hereby
granted to the accountants to make all necessary transfers
and assignments.
Accountants will file a schedule of distribution, in duplicate, certified by counsel to be correct and in conformity
with this adjudication, and if distribution is to be made in
kind, to be approved by t'.he parties in interest, which, when
approved by me, will be annexed and made part hereof.
AND NOW, May 10, 1956, the account is confirmed NISI.
HUNTER, J.
page 50 ~

•

•

•

•

•

DECREE.
This cause came on this day to be heard again on the papers
formerly read, all parties having by counsel admitted the
truth of the allegations of fact set forth in the bill; and was
argued by counsel.
Pursuant to agreement of the respondents Elizabeth
Howell Pollock, Provident Tradesmen's Bank & Trust Company, successor Trustee for Annie Place under the will of
Josephine R. Howell, deceased, First National Exchange
Bank of Roanoke, Executor of Mary R. -Gray, deceased,
Child and Family Service, Inc., The Norfolk City Union of
the King's Daughters, Inc., and The Infant Sanitarium, ali
by counsel, and the Court considering it proper, it 'is AD-
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JUDGED and DECREED that the complainant, The Seaboard Citizens National Bank of Norfolk, Administrator,
d. b. n. c. t. a. of the Estate of Francis Richardson, deceased,
first pay out of the funds of said estate now held by it the
followings sums, in e·ach case with interest thereon at the
rate of 6% per annum from May 10, 1956, until paid:
To Cltlld and Family Service, Inc. ( successor to
United Charities of Norfolk; Virginia) or
William C. Worthington, its attorney, bequest
in full

$200.00;

To The Norfolk City Union of the King's Daughters, Inc., or J. Barbour Rixey, its attorney, bequest in full

$150.00;

page 51 ~ To The Infant Sanitarium, or Joseph
D. Deal, its attorney, bequest in full

$100.00;

To The Mary F. Ballentine Home for the Aged, or
Richard B. Spindle, 3rd, its attorney, representing its share of sums bequeathed to Andrew Perry and D. Bland

64.46;

To Clarence A. Neff, Jr., or Braden Vandeventer,
Jr., his attorney, representing his share of said
sums bequeathed to said Andrew Perry and
D. Bland

35.54

Out of the remaining funds in its hands said Administrator, after deducting the expenses of administration incurred,
including taxes and its commissions, shall p·ay the costs of
this proceeding, including a fee of $1,000.00 to James Mann,
Jr., Attorney, for preparing and conducting this proceeding
in this Court.
And it appearing to the Court from the admissions of the
parties by counsel that the next of kin of the testator,
Francis Richardson, at the time of his death on March 16,
1928, were his two nieces, Elizabeth R. Howell, referred to
in his will as E. R. Howell, and Mary R. Gray, referred to
in his will as M. R. Gray; that said Elizabeth R. Howell
died on May 9, 1942, leaving as her only issue two daughters, Elizabeth Howell Pollock, a respondent in this cause
and Josephine R. Howell who died without issue on Sep:
tember 2, 1947; and that said Mary R. Gray died without
issue on December 5, 1955;
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And the Court, proceeding to construe the will of said
Francis Richardson, deceased, and particularly the eighth
and ninth paragraphs thereof, doth find and adjudge that
said testator did not intend to, and did not, die intestate as
to the assets which came into his estate as of May 10, 1956,
from the estate of his brother Charles Richardson; that final
settlement of the estate of Francis Richardson in
page 52 ~ the sense referred to in the ninth paragraph of his
.
will, has not yet been made; and that under the
language of said will and the existing state of facts as
hereinabove stated the respondent, Elizabeth Howell Pollock, and the estate of said Josephine R. Howell are entitled
to share equally in the entire residuum of the estate of
Francis Richardson, deceased;
NOW, THEREFORE, the Court doth further ORDER and
DECREE that, after payment of the pecuniary legacies and
expenses hereinabove directed to be paid, The Seaboard
Citizens National Bank of Norfolk, Administrator, d.b.n.c.t.a.
of the estate of Francis Richard, deceased, divide the remaining assets of said estate into two equal shares and pay
one of said shares to the respondent Elizabeth Howell Pollock, or L. L. Underwood, Jr., and Harry Ganderson, her
attO'rneys, and the other of said shares to the respondent
Provident Tradesmen's Bank and Trust Co., successor
Trustee for Annie Place under the will of Josephine R.
Howell, deceased, or Herbert & Bohannon, its attorneys.
And said Administrator shall report to the Court how
it has executed this decree.
Enter Nov. 29, '57.

C. H. J.
page 53 ~

•

•

•

•

•

Filed 12-l6-57.
VIRGINIA MANNING, D. C.
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NOTICE OF APPEAL.AND ASSIGNMENT OF ERRORS.
To the Clerk of the Circuit Court of the City of Norfolk,
Virginia:
The First National Exchange Bank of Roanoke, Executor of the Estate of Mary R. Gray, Deceased, hereby gives
notice pursuant to the provisions of Rule 5 :1, Section 4,
of the Rules of the Supreme Court of Appeals of Virginia,
of its appeal from the final decree entered in the above
styled cause on the 29th day of November, 1957.
The aforesaid defendant assigns the following errors:
1. The Court erred as a matter of law .and fact in holding
that Francis Richardson died testate and not intestate as to
the funds on hand and now held bv The Seaboard Citizens
National Bank of Norfolk, Administrator d. b. n. c. t. a.
of the Estate of Francis Richardson, Deceased, the object
of this suit being to dete·rmine the parties entitled to said
funds.
2. The Court erred as a matter of law and fact in holding
that final settlement had not yet taken place and that final
settlement had not taken place in 1945 when the Chancery
suit tried in the Circuit Court of the City of Norfolk styled
"The Seaboard Citizens National Bank of Norfolk, Administrator d. b. n. c. t. a .. of the Estate of Francis Richardson, Deceased, versus The Mary F. Ballentine Home for the
Aged, et als., Docket No. 5479, File #6995, was
page 54 ~ terminated.
3. The Court erred as a matter of law and fact
in holding that the First National Exchange Bank of Roanoke, Executor of the Estate of Mary R. Gray, was entitled
to receive nothing under the will of Francis Richardson,
the object of this suit being to determine the parties entitled
to share in the estate of said Francis Richardson.
FIRST NATIONAL EXCHANGE BANK
OF ROANOKE, EXECUTOR OF THE
ESTATE OF MARY R. GRAY, DECEASED
By MAURICE STEINGOLD
Of Counsel.

•

•

•

•

•

•

•

•

•

•

page 55 ~
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.ASSIGNMENT OF CROSS-ERROR.
To the Clerk of the Circuit Court of the City of Norfolk,
Virginia:
Elizabeth Howell Pollock, pursuant to the provisions of
Rule 5 :1, Section 4. of the Rules of the Supreme Court of
Appeals of Virginia, in response to the Notice of Appeal
from the final decree in the above-styled cause, on the 29th
day of November 1957, a.nd the assignment of error filed by
the First National Exchange Bank of Roanoke, Executor
of the Estate of Mary R. Gray, deceased, does hereby assign
the following Cross-Error:
1. The Court erred as a matter of la.wand fact in holding
that Elizabeth Howell Pollock was entitled to only one-ha.If
of the ·residue of the Estate of Francis Richardson, and in
refusing to award the said Elizabeth Howell Pollock the entire residue of the Estate of Francis Richardson under the
will of Francis Richardson, deceased.
ELIZABETH HOWELL POLLOCK
By HARRY GANDERSON
Of Counsel.
Filed 12-24-57.
W. R. HANCKEL, Clerk.

page 57

•

•

•

•

•

•

•

•

•

•

~

NARRATIVE STATEMENT OF FACTS.
A narrative account of the hearing in the cause of The
Seaboard Citizens National Bank of Norfolk, as Administrator d. b. n. c. t. a. of the Estate of Francis Richardson,
Deceased, v. The Mary F. Ballentine Home for the Aged,
et als., heard on the 22nd day of November, 1957, is as follows:
No testimony was adduced before the Court; there was no
express stipulation or agreement in writing, but the follow-
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ing were agreed to informally by all counsel involved and
were not controverted, and the Court understood that it was
to treat same as the facts in the case and so did.
Francis Richardson died testate in the City of Norfolk,
Virginia, on March 16, 1928. His sole heirs at law at that
time were M. R. Gray and E. R. Howell.
In the will, which was duly probated, the testator left
certain specific cash legacies. After those specific legacies
there appeared two paragraphs, which are the pertinent
paragraphs involved in this appeal, ·and which read as
follows:
"I desire that the above cash legacies be paid promptly
after my decease and the remaining assets of my estate be
converted into cash as rapidly as in the opinion of my
executor the best interests of the estate will permit.
'' I desire that after deduction of necessary expage 58 ~ penses the net proceeds of such conversion from
leases, options or sales, be equally divided between my two nieces, E. R. Howell and M. R. Gray, and
pa.id to them at reasonable intervals, not exceeding six
months, if collections during any interval have amounted to
$600.00 net. Should either of my said nieces die before the
final settlement of my estate, leaving issues, then living,
such issues shall be entitled to their mother's share. But
in the absence of any such living child or children, both
sl1ares are to belong to my surviving niece.''
At the first J anua:ry Rules, 1929, the complainant herein
instituted in the Circuit Court of the City of Norfolk a
chancery suit styled The Seaboard Citizens National Bank
of N orifolk, Ad1ninistrator d. b. n. c. t. a. of the Estate _:of
Francis Richardson, Deceased, v. The Mary F. Ballentine
Home for the Aged (Docket No. 5479, File #6995) for the
'purpose of selling the real estate of said decedent, disbursing the proceeds of such sales and settling the accounts
of the complainant. Pursuant to decrees entered from time
to time in the said suit all real estate owned by said decedent's estate was sold and the proceeds disbursed to
creditors. ~ e e entered on Stfutember 17, 1945, the
Court confirme
e final report of e said complamant in
said cause and o
that the cause
· ·
from the
docket, noting that at that 1me ere were certain e s
winch remained unpaid, namely, a balance of $16,260.00 to
The Mary F. Ballentine Home for the Aged and a balance
of $8,966.29 to one Etta M. Smith. In the instant suit, the
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Court previously held that the rights of creditors were
barred by the statute of limitations and their rights are
not involved in this appeal.
On May 9, 1942, E. R. Howell died testate leaving surviving her two daughters : Josephine R. Howell, who died
September 2, 1947, and Elizabeth Howell Pollock, who is still
living.
_
M. R. Gray died testate on December 5, 1955, leaving no
issue.
The Provident Tradesmen's Bank & Trust Company of
Philadelphia, successor trustee for Annie Place, is residuary
beneficiary unde·r the will of said Josephine R. Howell, deceased, and the First National Exchange Ba.nk of Roanoke
is the executor of the estate of said Mary R. Gray,
page 59 ~ deceased.
By decree of the Orphans Court of Philadelphia
County, Pennsylvania, entered on May 10, 1956, it was adjudged and decreed that upon the death in December, 1955,
of a life tenant the estate of Francis Richardson, deceased,
became entitled to the sum of $7,741.95 from the estate of
Charles Richardson, a brother of said Francis Richardson,
who died on November 19, 1922. Said sum has been received
and is now held by the complainant in this cause.
The entire will of Francis Richardson appears as an exhibit in this cause.
The complainant instituted this suit for the direction
and guidance of the Court in making disbursement of the
aforementioned funds.
Enter Jan. 17, '58.
C.H. J .

•

•

•

•

•

A Copy-Teste :
H. G. TURNER, Clerk.
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